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LOVELAND  MUNSON.  JOHN  HENRY  WATSON. 

•  DeoMNd  Jmmj      1888L  ■  •Appointed  to  sueoeed  Bmaw  W.  WmUsu 

October  8b  1880. 


Digitized  by  Google 


COUET  RULES. 


COUBT  OF  APFBAI^  OF  MAB7I<AH]X> 


Hegulating  Admissions  to  the  Bar. 


FIRST. 

AH  applIcationB  for  admission  to  tbe  bar 
Aall  be  made  by  petition  to  the  court  of  ap- 
peals. Tbe  petition  shall  be  under  oatb,  and 
■ball  state: 

(a)  Tbe  full  name,  age,  residence,  and  place 
of  birth  of  tbe  applicant. 

(b)  If  tbe  petitioner  shall  apply  for  admis- 
sion as  a  member  of  the  bar  of  another  state 
or  of  tbe  courts  of  tbe  United  States  pursuant 
to  section  S  of  chapter  130  of  the  act  of  1898, 
the  petitioner  shall  state  that  he  Is  now  an 
actoal  resident  of  this  stats,  and  shall  further 
name  tbe  state  in  which  and  tbe  court  by 
which  the  petitioner  was  admitted  to  tbe  bar, 
and  sbaU  also  state  that  tbe  petitioner  has, 
for  at  least  flre  years  before  filing  bis  said 
petition,  been  engaged  as  a  practitioner  or 
teacher  of  the  law  or  a  Judge  in  such  state. 
The  petitioner  shall  file  with  bis  petition  a 
copy  of  his  license  to  practice,  duly  certified, 
or  a  copy  of  the  record  of  tbe  court  In  which 
he  was  so  admitted,  certified  as  required  by 
law  for  the  aatheutlcatlon  of  tbe  reoofds  of 
Gonrts  of  other  states  wben  <dEered  as  erl- 
dence  in  the  courts  of  tbis  state. 

Tbe  petitioner  shall  also. file  a  certificate  of 
ft  judge  of  tbe  state  in  which  be  was  so  ad- 
mitted or  a  certificate  from  two  members  of 
tbe  bar  of  this  state  cwtifylng  bow  long  they 
have  known  the  applicant,  and  that  be  is  not 
a  person  of  bad  or  dissolute  habits,  but  of 
good  moral  character,  and  that  he  has  never, 
so  far  as  known  to  the  person  or  persona  cer- 
tifying, been  guilty  of  any  criminal  or  dis- 
graceful conduct,  -and  that  be  Is,  at  tbe  time 
of  such  certificate,  a  member  of  tbe  bar  In 
good  standing,  and  that  be  has  been  actively 
engaged  as  practitioner  or  teacher  of  the  law 
or  Judge  In  such  state  for  at  least  five  years 
before  the  filing  of  his  said  petition. 

(c)  If  the  petitioner  shall  not  apply  for  ad- 
mission as  a  member  of  the  bar  of  another 
state,  tbe  petition  shall  further  state: 

That  tbe  petitioner  has  studied  law  in  tbe 
office  of  a  member  of  the  bar  of  this  state  or 
tn  a  law  school  of  tbe  United  States  for  at 
least  two  years,  and  that  while  so  studying 
tbe  law  he  diligently  pursued  tbe  course  of 
■tndy  prescribed  In  rule  5. 


The  petitioner  shaQ  file  with  his  petition  a 
certificate  from  the  member  of  tbe  bar  In 
whose  office  be  studied,  or  If  tbe  petitioner 
studied  In  a  law  school,  a  certificate  from  tbe 
president;  dean  or  any  Instructor  of  sndh 
school,  certifying  that  the  petitioner  has  pur- 
sued under  his  direction  for  at  least  two 
years  the  coarse  of  study  prescribed  In  rule 
5.  and  that  tbe  petitioner  la  not  a  person  of 
bad  or  dissolute  habits  but  of  KOoA  moral 
character,  and  that  he  has  never,  so  fAr  as 
known  to  the  person  certifying,  been  goUty 
of  any  criminal  or  disgraceful  conduct 

Tbe  certificates  hereinbefore  provided  for 
shall  be  prima  fade  evidence  of  the  facta 
stated  In  them. 

The  petition  shall  be  filed  at  least  ten  days 
before  the  day  fixed  for  an  examination  by 
the  state  board  of  law  examiners.  ' 

SECOND. 

AH  applicants  for  admission  to  the  bar.  In- 
cluding members  of  the  bar  of  other  statea 
shall  pay  a  fee  of  twenty-five  dollars,  at  th'* 
time  of  filing  their  petition. 

No  petition  will  be  considered  or  referred 
to  the  state  board  of  law  examiners  until  said 
fee  is  paid  to  the  treasurer  of  tbe  said  board. 

THIRD. 

All  applications  for  admission  to  the  bar, 
except  applications  from  members  of  tbe  bar 
of  other  states,  shall  be  referred  to  the  state 
board  of  law  examiners,  who  shall  examine 
tbe  apirilcants  as  to  their  qnallflcatlons  to 
practice  law. 

FOURTH. 

The  board  of  law  examiners  shall  meet 
twice  annually,  once  In  the  month  of  June, 
and  once  in  tbe  month  of  November,  at  such 
place  In  the  state  of  Maryland  as  said  board 
may  determine,  for  tbe  purpose  of  conducting 
such  examination.  Thirty  days'  public  notice 
of  the  time  and  place  of  meeting  shall  be 
given. 

The  said  board  shall  bold  such  other  meet- 
ings for  the  purpose  of  conducting  examina* 
tlons  at  such  time  and  place  and  on  such  no* 


'Adopted  In  pursuaDoe  of  the  Aot  ot  189S,  c.  189. 
MA.  tf) 
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tice  u  may  be  directed  by  the  court  ot  ap- 
prals  ftom  time  to  time  by  ipedal  orden. 

FIFTH. 

An  wmmlniitlMM  Bhall  be  in  writing.  All 
applicants  shall  be  examined  by  said  board 
on  each  of  the  following  subjects:  (1)  Mo- 
mentary law;  (2)  contracts;  (3)  torts;  (4), 
wUls  and  the  administration  of  estates;  (5)' 
C(»iK)ratioQB;  (6)  evidence;  (7)  equity;  (8) 
real  property;  (9)  personal  property;  (1<^ 
criminal  law;  (11)  domestic  relations;  (12) 
pleading  and  practice  at  law  and  in  equity  (at 
common  law  and  in  Uaryland);  (13)  constita- 
tlonal  law;  (14)  International  law;  (16)  legal 
ethics. 

The  board  may,  at  Its  election,  In  addition 
to  the  written  examination,  examine  orally 
any  or  all  of  the  applicants. 

The  state  board  of  law  examiners  may  pre- 
scribe rules  for  the  conduct  of  examinations, 
provided  that  the  applicants  shall  be  allowed 
at  least  six  hours  In  which  to  prepare  the  an- 
swers in  the  written  examination. 

SIXTH. 

The  state  board  of  law  examiners  shslU  as 
•oon  a>  practicable  after  such  examination, 
r^rt  to  the  court  of  appeals  all  their  pro* 
ceediqgs  in  connection  with  such  examina- 
tion. They  shall  file  wiQi  their  report  a  copy 
of  the  questions  asked  and  aU  the  replies. 
The  report  shall  also  state  the  conclusions  of 
said  board  as  to  the  quallflcatlnu  of  all  ap- 
plicants and  shall  recommend,  in  the  case  of 
each  person  examined,  that  he  be  or  be  not 
admitted  to  the  bar. 

8HVENTH. 

The  names  and  places  of  residence  of  an 
persons  recommended  by  ssld  board  for  ad- 
mission  to  Qie  bar  shall  be  published  once  a 
week  Cor  three  auccesslTe  weeks  In  two  dally 
newspapwB  published  In  the  city  of  Balti- 
more  before  the  day  flxed  for  the  ratification 
of  the  report  of  the  state  b«rd  of  law  exam- 
iners. 

If  no  exceptions  are  iUed  to  tiie  report  of 
the  board  of  law  examiners  within  thirty 
days  after  their  report  Is  filed,  the  recom- 
mendations contained  In  their  report  shall  be 
adoptedt  the  action  of  the  board  ratified,  and 


the  ap^cantB  admitted  or  rejected  as  recom- 
mended by  the  board. 

If  exceptions  to  the  report  of  the  board 
Bball  be  filed,  socb  exceptions  shall  be  heard 
and  decided  by  the  court.  In  case  an  excep- 
tion shall  be  filed  to  the  recommendation  of 
the  board  that  any  applicant  shall  be  not  ad^ 
mltted  to  the  bar,  and  the  exception  rdates 
to  the  qualification  of  the  an>llauit  to  inac- 
tlce  law,  no  new  examination  will  be  held, 
but  the  exception  heard  and  determined  on 
an  examination  of  the  api^canf  s  answers  to 
the  questions  asked  him.  If  the  exception 
relates  to  the  moral  character  of  the  appli- 
cant, the  exceptant  and  the  applicant  shall 
have  tiie  right  to  produce  evidence  In  support 
of  or  against  their  exception  before  the  court 
or  before  an  examiner  appointed  for  the  por^ 
pose  of  taking  testimony. 

BIQH'm. 

When  it  shall  be  determined  by  the  court 
of  appeals  that  an  applicant  Is  qualified  to 
practice  law  and  Is  of  good  moral  character, 
an  order  will  be  passed  directing  that  he  be 
admitted  to  the  bar  on  taking  the  oath  re- 
quired ot  a  member  of  the  bar  by  the  Mary- 
land Code  of  PubUc  Qeneral  Laws,  article  10, 
section  10: 

NINTH. 

The  members  of  Ibe  board  of  law  examin- 
ers shall  be  raitltled  to  the  sum  of  ten  dol- 
lars per  day  for  evwy  day  actoally  spent  In 
the  dlsdiarge  of  their  dtUles,  and  all  tbeir 
traveling  and  other  expenses,  provided  the 
fees  and  expenses  of  said  board  shall  not  ex- 
ceed the  som  patd     applicants  as  ftes. 

Ordered  by  the  oonrt  of  qtpeals  of  ICary- 
land  UUs  second  day  of  June,  A.  D.  1888.  that 
the  foregoing  rules  rdatlng  to  the  implication 
for  admission  to  the  bar,  be  and  the  same 
are  hweby  i^opted,  subject  to  such  altera- 
tion, amendment  or  revision,  as  may  hereaft- 
er from  time  to  time  be  made  If  deemed  ex- 
pedittil 

JAB.  McSHBRRy. 
WM.  SHEPARD  BBTAN. 
DAVID  FOWLBB. 
OHARLBS  R  ROBEBTa 
A.  HUNTBB  BOTD. 
HBNBT  PAGB. 
JAMBS  A.  PB4RC1L 
JOHN  P.  BBISCXn. 
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CX>URT  RULES. 

SUPBEHB  OOXTBT  OF  BHODB  ZSLAND. 


Order  of  the  Court. 


lUELATINO   TO   COLLECTION   OF  AL- 
UOWANGBS  UADE  IN  PETITIONS 
FOR  DIVOBOE. 

Qaximry  18,  1888.) 

Hereafter,  the  process  for  coUectloii  of  al- 
lowanoes  made  In  petitions  for  divorce  will 
be  t>j  execution  against  goods,  cbattela  and 
real  eatate^  whlcb  may  be  Issued  bx  tbe 
deik,  at  any  time  before  tbe  hearing  on  tbe 
petition,  upon  afBdaTlt  of  nonpayment,  for 
the  amount  due:  Provided,  bovrever,  ttaat  In 
cases  of  great  urgency  and  need  the  justice 
bearing  the  motion  for  an  allowance  may 


refer  the  question  of  Issuing  mmmaiy  pro- 
cess to  tbe  appelate  division  sitting  In  banc. 

RELATING  TO  EXPENSES  OP  WITNESS- 
BS  BEFORE  THE  COHMITTEmi  OF 
INVBSTtGATION. 

(November  13,  1887.) 

It  Is  wdered  that  tiie  expense  of  aom* 
monlng  witnesses  to  attend  before  tbe  com- 
mittee appointed  by  the  court  to  hear  duuv 
ges  against  attorney*,  summoned  on  behalf 
of  the  complainants,  be  borne  by  the  com- 
plainants, and  that  the  complainants  be  re- 
imbursed by  the  state  If  the  complaints  are 
substantiated. 


Amendment 

RBIATtNO  TO  GOHPLA.INTS  AQAIN^ST 
lilDHBllIRS  OF  THE  BAB. 

(July  16,  1898.) 

Gomplaints  against  members  of  tbe  bar  for 
unprofessional  conduct  shall  be  made  in 
writing  that  shall  set  forth  Bpeclflcally  the 
facts  upon  which  the  charge  Is  based.  Such 
complaints,  when  filed,  will  be  referred  to  a 
standing  committee  of  five  members  of  the 
bar  for  Investigation  and  report  thereon. 


of  the  Bnles. 

The  court  wlU  appoint  two  members  to  serve 
one  year,  two  members  to  serve  two  years 
and  one  member  to  serve  three  years,  and 
will  fill  any  vacandea  at  the  expiration  of 
such  term  of  service^  or  whenever  arising 
otherwise. 

The  members  of  this  committee  will  be  ex- 
cused from  attendance  In  court  when  neces- 
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ISAACS      RBBVB  et  at 

(Oonrt  of  Chancery  of  New  Jener.  Aug.  2, 
1880.)  ■ 

BUILDtNO  CONTRACTS  —  ABANDONING  CON- 
TRACT—LIABILITY TO  OWNBR  FOR  KX- 
FBNSES  —  COUPLBTINa  WORK  —  OLAIMS  — 
WORK  NOT  COVERBD  BT  CONTRACT— EXTRA 
WORK— CHAN0B8  IN  CONSTRUCTION  AND 
HATERIAL. 

1.  A  boilding  contractor  abandoned  the  work 
and  other  contractors  were  employed  b;  the 
owner  to  finish  the  work,  on  an  onderstanding 
that  tlwr  were  to  do  it  br  day'i  work,  and 
diarse  for  their  services  10  per  cent  on  the 
cost.  Hdd,  that  a  charge  by  one  of  the  contract- 
ors for  his  personal  attendance  at  the  place  and 
for  horse  hire,  In  addition  to  the  10  per  cent., 
was  not  allowable,  as  against  the  original  con- 
tractor, in  a  settlement  between  soch  original 
contractor  and  the  owner. 

2.  In  snch  case  the  second  contractors  are  not 
entitled  to  10  per  cent,  on  a  charge  for  plumbing 
and  tinning,  as  against  the  original  contractor. 
Id  m  aettlement  between  him  and  the  owner, 
whtfe  anch  work  was  done  by  the  same  con- 
tractor who  had  taken  it  as  aabcontractor  un- 
der the  original  contractor,  and  had  simply  fin- 
ished his  contract. 

3.  In  such  case  a  charge  for  grading  by  the 
second  contractors  wUl  be  reduced,  as  against 
the  ori^nal  contractor,  wben  it  appears  that 
charges  were  made  for  grading  not  Included  io 
the  specificatiooa  between  the  owner  and  orig- 
inal contractor. 

4.  In  snch  case  the  second  contractors  wlD 
not  be  allowed,  as  against  the  original  contract- 
or, 10  per  cent,  on  a  charge  for  painting,  where 
the  work  was  done  by  the  same  painter  who  had 
the  original  Job,  and  was  simply  carrying  out  his 
Miginal  contract 

6.  Where  a  building  contractor  abandoned  the 
work,  and  other  contractors  were  employed  by 
the  owner  to  finish  It,  the  original  contractor,  in 
a  settlement  with  the  owner,  is  not  chargeable 
with  the  costs  of  repairing  masonry  and  wood- 
work injured  by  the  sagging  of  a  partiUoo,  un- 
der a  da  use  in  the  specifications  to  the  effect 
that  the  contractor  is  to  properly  brace  and  sup- 
port all  walls  where  directed,  where  the  plans  do 
not  show  any  sapport  under  snch  partition,  and 
no  direction  was  ever  giren  the  contractor  to 
pnt  a  sapport  there,  and  the  sagging  took  place 
after  the  contractor  abandoned  the  building. 

5.  In  soch  esse,  where  it  Is  admitted  that  the 
original  contractoif  was  to  use  old  material  in 
repairing  a  stable  on  the  premises,  be  Is  not 
chargeable,  In  a  settlement  with  the  owner, 
with  the  full  cost  of  new  material  need  by  the 
second  contractors. 

7.  Where  a  building  contractor  abandoned  the 
work,  and  other  contractors  were  employed  to 
finish  it  the  cost  of  building  an  ice  house  and 
csnierib  not  include^  in  the  original  contract  are 
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not  chargeable  against  the  original  contractor  In 
a  settlement  between  lilm  and  the  owner. 

8.  In  such  case  charges  by  the  second  con- 
tractors for  rolling  blinds  for  all  the  windows 
of  the  house,  claimed  under  s  clause  of  the 
specifications  as  follows,  "Outside  shuttera  for 
new  windows,  except  those  on  hall  and  dor- 
mers," are  not  allowable,  as  against  the  orig- 
inal contraetmr,  as  they  are  not  within  the  eon- 
tract,  except  to  the  extant  in«nti<nied  la  the 
clause. 

0.  In  such  ease  full  charge  by  the  second  con- 
tractors for  time  consumed  In  scraping  the  hard- 
wood floors  is  not  allowable,  as  against  the  orig- 
inal contractor,  where  it  appears  that  the  floora 
were  at  one  time  fully  protected,  and  that  in 
moving  in  new  furniture  and  in  putting  in  the 
■teamneating  apparatus  and  moving  into  the 
house  before  It  was  finished,  the  covering  was 
diBturl)ed  and  tora  npt  withovt  the  fianlt  of  the 
original  contractor. 

10.  Where  a  building  contractor  abandoned  the 
work,  and  other  contraeton  were  employed  to 
finish  the  work,  charges  for  cementing  at  the 
sides  between  the  new  ceUar  bottom  and  the 
old  foundation,  not  included  in  the  original  con- 
tract, tiTi  not  lUlowable,  as  against  the  original 
oMitractor,  in  a  settlemont  with  the  owner. 

U.  In  such  cases  charges  fiir  win  sereena  pro* 
vided  for  in  the  contract  are  chargeable  against 
the  original  contractor. 

12.  In  such  case,  where  a  clause  of  the  specifi- 
cadona  provides  that  the  contract  price  indades 
$50  for  the  hardware  of  the  doors,  the  owner 
may,  at  his  option,  put  in  such  hardware  as  he 
chooses,  and  hare  a  deduction  from  the  contract 
price  of  $50  in  a  settlement  with  the  original 
contractor. 

13.  Where  a  contractor  in  a  building  contract 
abandons  the  work,  and  other  contraeton  are 
employed  by  the  owner  to  complete  the  Job,  a 
charge  of  the  architect  of  $100,  as  against  the 
original  contractor,  for  new  plans  and  spedfica- 
tious,  and  his  supervision  of  the  work,  Is  ex- 
cessive, and  will  be  reduced  to  $50,  in  settle- 
ment between  the  owner  and  the  original  con- 
tractor, -  where  it  appears  that  no  demand  was 
ever  made  on  the  original  contractor  for  the 
plana  and  spedficationa  which  had  been  in  use 
at  the  building. 

14.  A  reasonable  charge  of  a  building  contract- 
or for  extra  work  and  furnishing  new  material 
under  direction  of  the  owner's  architect  will  be 
allowed,  though  the  contract  called  for  a  certain 
price  and  the  nsa  of  old  material 

15.  A  charge  of  a  building  contractor  for  extra 
work  will  not  be  allowed,  where  it  appean  that 
such  work  was  done  as  an  offset  against  a  fail- 
ure of  the  contractor's  mason  to  use  in  the  wall 
a  certain  kind  of  brick,  aecwdlng  to  cpedficft- 
tions. 

16.  Where  a  building  contractor  makes  an  ex* 
tra  charge  for  certain  doon,  which  he  claima 
were  ordered,  and  the  architect  of  the  owner  de- 
aiea  H^— theto  being  no  motlTC  m  tho  put  of 
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the  contractor  to  Incur  the  extra  expense  nnleu 
he  had  an  order,— aach  charge  will  be  allowed. 

17.  Where  the  owner  of  the  baildins  apedallr 
ordered  doors  of  a  special  pattern  in  place  of 
cheaper  ones,  the  contractor  la  entitled  to  the 
difference  in  cost. 

18.  Where  the  bulldtagr  contract  prorides  for 
certain  work  and  material,  and  the  owner  re- 

auires  more  difficult  work  and  better  material, 
le  contractor  ia  entitled  to  an  allowance  tor  the 
•ame. 

Interpleader  bill  by  Edward  A.  Isaacs 
Against  Benjamin  F.  Reeve,  Louisa  M.  Bit- 
ter, and  others.  Claims  of  the  respective  par- 
ties passed  upon  and  allowed. 

Isaac  8.  Taylor,  for  complainant.  William 
B.  Guild,  for  defendants. 

PITNEY,  V.  a  This  Is  an  Interpleader 
bill,  and  la  filed  by  the  complainant,  Edward 
A.  Isaacs,  as  the  owner  of  a  bouse  and  lot 
in  Madison,  N.  3.,  against  Benjamin  F. 
Reeve,  who  entered  Into  a  contract  to  build 
the  same  and  Md  commenced  a  suit  against 
complainant  to  recover  a  balance  due  bim, 
and  Louisa  M.  Rltter  (trading  as  Wlgbtman 
&  Bros.)  claiming  to  be  a  creditor  of  Reeve 
for  materials  furnished  to  the  complainant's 
house,  who  served  on  the  complainant  the 
first  of  several  stop  notices  under  the  third 
section  of  the  mecbanlc's  Uen  law  served  by 
other  like  claimants  for  materials  furnished. 
The  complainant  by  his  bill  admits  the  sum 
of  ¥139.58  in  his  bands,  and  has  paid  that 
amount  into  court  The  other  defendants 
were  all  served  with  process  and  brought  In, 
but  only  Mrs.  Rltter  has  answered  (it  was 
stated  or  suggested  that  the  other  claimants 
made  common  cause  with  her),  and  by  her 
answer,  upon  Information  furnished  to  her 
and  her  counsel  by  Reeve,  denies  that  the 
sum  of  money  so  paid  In  by  the  complainant 
Is  the  amount  due  from  him  to  Reeve  under 
the  contract,  and  sets  up  that  a  much  larger 
sum  Is  due  for  work  under  the  contract,  and 
also  for  extra  work  done  on  the  complain- 
ant's premises  In  addition  to  the  contract 
work.  Issue  was  Joined  npon  this,  and  the 
cause  brought  to  hearing.  Of  course  no  In- 
terpleader was  ordered,  and  the  rights  among 
themselves  of  the  several  creditors  of  Reeve 
hare  not  been  put  in  Issne  or  considered. 
Complainant,  by  his  bill,  makes  up  an  ac- 
count between  himself  and  Reeve  as  follows: 
He  credits  bIm  with  the  amount  of  his  con- 
tract price,  ^,520;  charges  him  with  pay- 
ments In  cash  made  to  bIm  on  account,  $1,- 
820;  with  penalties  for  not  completing  the 
building  within  the  time  mentioned  hi  the 
contract,  22  days  at  $10  per  day,  $220;  with 
payments  to  laborers  who  bad  preferred 
claims  to  the  amount  of  $218.26;  for  hard- 
ware furnished  to  the  building  by  the  com- 
plainant under  a  right  for  that  purpose  re- 
served In  the  contract,  $50;  with  the  sum 
Of  11,465.16  paid  to  a  firm  of  contractors- 
Wood  &  O'Donnell'-for  finishing  and  com- 
pleting the  work  upon  Be^ve's  default;  for 


switches  for  electric  light,  $7;  and  $100  arch 
Itecf 8  fees  rendered  necessary  by  Reeve's 
failure  to  flnlsh  tbe  building:  a  total  of  $3,- 
360.42.  Mrs.  Bitter,  by  her  answer  and  by 
evidence,  disputes  the  charge  for  i>enalties, 
22  days  at  $10  a  day,  and  at  the  argument 
that  charge  was  quite  properly  abandoned 
by  tbe  complainant  She  also  disputes  tbe 
propriety  of  the  architect's  charge;  also  the 
charge  of  $1,465^16  for  finishing  the  work, 
as  being  grossly  excessive  and  as  containing 
items  for  which  Reeve  was  not  chargeable; 
and  she  besides  claims  items  of  extra  work 
done  by  Reeve  amounting  to  $1,244.02,— all, 
as  I  have  said,  upon  tbe  information  of 
Reeve.  It  was  admitted  by  the  defendants 
that  Reeve  was  a  few  days  behind  in  flnlsb- 
Ing  the  building  on  the  Ist  day  of  May,  1897, 
when  by  the  contract  it  should  have  been 
finished,  and  notice  was  served  upon  him  un- 
der tbe  terms  of  the  contract  that  he  must 
finish  tbe  building  or  that  tbe  complainant 
would  do  It  at  bis  expense  under  a  right  re- 
served for  that  purpose  In  the  contract;  and 
Beeve  himself  then  admitted  In  writing  that 
he  was  in  default  and  consented  that  the 
complainant  should  finish  It  He  rctually 
abandoned  the  building  about  May  7th.  It  is 
undisputed  that  Reeve  and  his  friends  bad  a 
fair  opportunity  given  them  to  complete  the 
contract  before  other  persons  were  employ- 
ed. Tbe  complainant  then  employed  Wood 
&  O'Donnell  to  complete  the  contract^  which 
they  did  at  the  cost  above  mentioned.  The 
work  was  done  pursuant  to  a  written  contract 
referring  to  plans  and  specifications,  all  of 
which  were  duly  filed,  dated  February  16, 
1897.  Those  documents  were  prepared  by  a 
firm  of  architects,  Messrs.  Werner  &  Win- 
dolph,  of  New  York  City,  Mr.  Windolph  hav- 
ing charge  of  this  particular  transaction. 
The  true  construction  of  the  contract  and 
specifications  was  called  In  question,  and  it 
was  claimed  on  the  part  pt  the  defendant 
Reeve  that  under  certain  peculiar  circum- 
stances, presently  to  be  mentioned.  It  was 
agreed  that  be  should  not  be  held  to  a  strict 
performance  of  and  strict  conformity  to  the 
specifications.  This  renders  It  necessary  to 
detail  the  circumstances  under  which  tbe 
contract  was  entered  into:  The  architects 
prepared  elaborate  plans  and  specifications, 
which  were  submitted  to  Messrs.  Wood  & 
O'Donnell,  of  Ma&lson,  and  to  Mr.  Reeve. 
Reeve's  B[>ecialty— also  Wood  &  O'Donnell's— 
was  carpenter  work,  but  he  was  In  the  habit 
of  bidding  for  the  erection  of  buildings  tn  the 
usual  way;  that  is,  to  get  estimates  from 
sasb,  blind,  and  trimmings  makers,  masonsr 
plumbers,  and  piUnters,  as  to  what  they 
would  do  tbeir  part  of  the  work  for,  and  then 
to  bid  for  tbe  whole  upon  the  basis  of  such 
subcontracts.  Upon  the  plans  and  specifica- 
tions BO  submitted  to  bim  he  made  a  bid  of 
$5,900.  (I  should  hdve  said  that  the  plana 
contemplated  alterations  of  and  additions  to 
a  dwelUng  already  atandlng.)  'Sba.t  bid  was 
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nude  ap,  as  he  swears,  as  follows:  Car- 
penter work  and  materials,  $3,468;  plumb- 
ing, ^59;  mason  work.  (1,283;  painting, 
$300;  and  sasli,  blinds,  doors,  and  frames, 
known  as  "mill  work,"— subsequently  fnr< 
nisbed  by  Mrs.  Bitter,  $463,— a  total  ot  $5,- 
874.  Without  the  mlU  work  It  was  about 
$5,500,  and  In  her  answer  Mrs.  Rltter  al- 
leges the  bid  to  have  been  $5,600.  The  bid 
of  Wood  &  O'DonneU  was  $5,500.  The  com- 
plainant was  unwilllug  to  invest  so  much 
money,  and  instructed  his  architect  to  build 
a  cheaper  house.  The  architect  then  had 
several  consultations  with  Mr.  Reere,  and 
they  agreed  upon  certain  changes  and  omis- 
sions which  would  produce  a  certain  reduc- 
tion In  the  cost  of  the  building.  Memoranda 
of  some  of  those  changes  and  omissions  were 
made  and  preserved.  New  plans  were  pre- 
pared showiug  the  principal  part  of  the  cban- 
,  ges.  The  specifications  were  not  changed, 
and  the  plans  themselrra  did  not  show  all 
the  work  that  was  to  be  done.  They  covered 
only  the  work  on  the  house,  while  at  the 
eud  of  the  carpenter's  specifications  are  these 
items:  "Sink  in  ground  an  Ice  bouse  8'0"x8' 
0"x6'0"  as  directed;  use  old  material  Build  a 
comcrib  5'0"zl0'0"  as  directed;  use  old  ma- 
terial. Build  addition  to  barn  18'0"x20'0" 
with  cellar  6'0"  high,  carriage  bouse  on 
ground  level,  and  coachman's  room  over 
same;  use  old  materials  and  repair  bam.'* 
Th^  Id  the  painter's  specifications  It  was 
provided— "Paint  bam,  etc,  two  coats." 
There  were  no  plans  or  specifications  other 
than  the  above  for  the  bam,  or  ice  house,  or 
comcrib.  The  specifications  provided  for  the 
original  plans  were  used  for  the  new  and 
cheaper  plans,  with  the  exception  of  one  page 
—page  0— which  was  omitted.  What  was 
found  on  that  page  does  not  appear.  The 
specifications,  so  mutilated,  were,  at  the  sig- 
nature  of  the  contract  proper,  signed  by 
Reeve  under  protest  as  he  says.  He  swears 
that  be  asked  Windolph  to  draw  new  spedfl- 
cations  to  show  the  agreed  changes,  but  that 
Windolph  was  busy  and  had  not  time  at 
the  moment,  and  declared  that  they  under- 
stood each  other  and  would  go  according  to 
their  understanding  and  not  according  to  the 
letter  of  the  specifications;  and  this  Is  eah- 
atantlally  admitted  by  Windolph.  The  re- 
sult of  the  conferences  between  Windolph 
and  Reeve  was.  In  the  first  place,  that  Reeve 
reduced  his  bid  from  $5,000  to  $5,500  to  meet 
Wood  &  O'Donueli'a  bid,  and  then  after  the 
changes  were  talked  over  and  agreed  upon 
reduced  It  to  $3,520,  a  further  reduction  of 
$1,980.  Wood  &  O'DonneU  also  bid  upon  the 
new  and  reduced  plan,  but  their  bid  was 
between  $500  anA  $600  greater  than  Beeve'a. 
Before  bidding  Reeve  submitted  the  new 
plans  to  the  mason,  Corbett,  who  had  bid 
$1,283  on  the  first  plans,  and  obtained  a  re- 
duction from  him  of  $370,  making  bis  bid 
$013.  (These  figures  are  approximate.)  Hie 
■peciflcations  provide  for  what  ore  called 


"working  detail  plans"  to  be  furnished  to  the 
contractcHr  during  the  progress  of  the  work, 
and  such  detail  plaiis  w«e  tumtahed  b7  the 

architect 

The  difficulty  ot  settling  the  rights  of  the 
parties  arises  out  of  the  disagreement  be- 
tween the  architect  and  Mr.  Reeve  as  to  what 
was  actually  left  out,  without  being  so  men- 
tioned in  the  specifications,  and  the  promises 
made  by  Mr.  Windolph  to  Mr.  Reeve  to  give 
him  certain  advantages  In  these  "detail  draw- 
ings" by  simpUfying  the  work;  and'  the  pre- 
cise question  In  that  connection  fs  the  extent 
to  which  the  simpllficaftlMi  was  to  be  car- 
ried. I  have  said  there  was  a  written  con- 
tract between  the  parties.  That  referred,  In 
the  usual  way,  to  the  plans  and  spedflcatiMis, 
and  in  the  body  of  it  is  confined  «itirely  to 
the  house,  no  mention  t)elDg  made  of  the  ice 
house,  comcrib  or  the  bam,  except  as  I  will 
now  stat&  On  the  blank  page  ot  the  con- 
tract, which  is  a  printed  one  filled  upi  is  an 
entry  In  manuscript  that— "mie  (ollowlug 
changes  have  been  made  In  the  iq>eclficatIons 
to  form  part  of  this  contract:  viz."— of  which 
there  are  seven.  No.  8  aaya;  "Oonerete  foun- 
dation under  addtUon  to  bam  12"  thick  S'O" 
high  as  directed."  No.  7  says:  "Ooutlnne 
gal.  Iron  wKter  pipe  of  bam  to  Inside  of  bam 
to  have  nozzle  for  hoee  connection.'*  This 
last  does  not  Imply  any  change  in  the  bam; 
but  Xo.  3  providing  for  concrete  fonndatl<m 
to  the  bam  does  tintAy  such  a  change.  Oth- 
erwise the  contract  whidi  was  filed  Is  con- 
fined entirely  to  the  house;  and  so  are  the 
payments  provided  for  under  It  It  makes 
no  provision  either  for  paying  for  the  ice 
house,  the  comcrib  or  the  stable;  nor  is  the 
comcrib  or  ice  house  mentioned  in  It  Now 
Mr.  Reeve  swears  that  his  original  bid  had 
included  $250  for  the  cost  of  the  addition  to 
the  bam,  and  that  when  he  and  Mr.  Win- 
dolph were  going  over  the  items  on  which  he 
could  make  a  saving  In  order  to  reduce  the 
price,  Mr.  Windolph  suggested  that  it  was 
not  necessary  to  put  so  mudb  money  In  the 
bam,  but  that  he  could  use  the  old  materials 
that  neces^lly  would  come  out  of  the  house 
In  making  the  alterations  for  making  the 
additions  to  the  bam;  and  that  thereupon 
Mr.  Reeve  reduced  his  estimate  for  It  to  $60 
upon  the  express  understanding  that  he 
should  not  be  obliged  to  use  any  new  ma^ 
terial  and  that  the  detail  shoiild  be  simile, 
and  he  tfwears  and  proves  that  when  it  came 
to  the  building  of  the  bam  he  was  obliged  to 
use  almost  entirely  new  material  of  an  ex- 
pensive character  at  a  considerable  expense. 
Besides,  he  was  obliged  to  cell  the  sleeping 
room  with  celling  boarda  Then  Mr.  Reeve 
swears,  which  Mr,  Windolph,  however,  de- 
nies, that  he  was  to  be  relieved  entirely  from 
the  building  of  the  Ice  house  and  the  com- 
crib. Now  we  have  seen  that  these  two  Items 
are  not  mentioned  In  the  written  contract, 
and  that  the  qtedflcations,  confessedly,  did 
not;  strictly  ppeakln^  form  a  eontcact  be- 
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tween  the  pftrtles  except  wo  far  m  they  le* 
late  to  the  qnaU^  of  th«  work  to  be  done 
opon  the  house.  Bcongb  has  been  aald  to 
show  that  It  would  be  tneqoitable  for  Mr. 
Isaacs  to  hold  Mr.  Reeve  to  a  strict  oHiipU- 
ance  with  the  terms  of  these  specifications. 
When  Mr.  Reeve,  aboat  the  1st  of  May,  was 
notified  that  he  was  In  arrear  and  that  the 
owner  would  act  under  a  [ffOTislon  of  the 
contract  which  gave  him  power  to  take  the 
matter  Into  hfs  own  hands,  he  found  himself 
unable  financially  to  complete  the  contract 
In  fact,  I  am  entirely  satisfied  that  the  re- 
sult of  the  desire  of  Mr.  Isaacs  to  get  a  house 
with  certain  diaracteristlcs  for  a  certain  sum 
of  money  resulted  in  the  coatract  being  taken 
by  Mr.  Reeve  at  altogether  too  low  a  price. 
This  abundantly  ai^an'by  a  footing  up  ot 
the  materials  which  were  purchased  by  Mr. 
Reeve  and  went  Into  the  house  in  addition 
to  the  moneys  actually  paid  to  laborers  by 
blm  or  on  his  account  In  fact,  I  am  sat- 
isfied that  with  the  very  best  management 
the  work  conld  not  have  been  done  for  the 
price  he  named.  In  this  embarrassing  state 
of  atCaIrs  he  called  upon  his  brother,  Wil- 
liam D.  Reeve,  an  experienced  builder,  to  see 
Mr.  Wlndolph  and  look  the  matter  over.  Mr. 
William  D.  Reeve  called  upon  Mr.  Wlndolph 
In  New  York,  and  was  Informed  by  him  that 
he  thought  the  carpenter  work  conld  be  fin- 
ished for  9200.  He  th«i  went  out  with  Mr. 
Wlndolph  to  Madison  and  they  together  look- 
ed the  work  over  In  detail  and  made  an  esti- 
mate of  what  It  would  cost  to  finish  the  car- 
pent«>  work,  and  stated  to  Mr.  Wlndolph  he 
thought  it  could  be  done  for  from  $260  to 
$300,  and  Mr.  Wlndolph  agreed  with  him. 
But  Mr.  Wlltlam  D.  Reeve  did  not  undertake 
the  job  of  finishing  It  on  his  brotb^s  account 
and  look  to  his  broUier  for  pay,  working  un- 
der the  contract.  He  was  not  asked  to  take 
the  Job,  as  Wood  &  O'Donnell  afterwards  took 
It  The  job  was  tlien  finally  thrown  up  by 
Benjamin  F.  Reeve,  and  the  work  was  put 
out  to  Messrs.  Wood  &  O'Donnell  upon  an 
understanding  that  they  were  to  do  It  by 
day's  work  as  cheaply  as  they  oould,  and 
charge  for  their  services  10  per  cent  on  the 
cost  The  work  was  proceeded  with  and  fin- 
ished by  them,  and  their  biU  Is  $1,SS1.16,  to 
which  Is  added  $134  for  10  per  cent  on  the 
work,  making  $1,466.16.  ^e  Items  are  giv- 
en. For  their  carpenter  work  labor  $411.08; 
and  for  their  materials  $286.11,  making  $696.- 
10. 

The  questions  to  be  determined  arise,  first, 
out  of  this  Wood  &  O'Donnell  bill,  and  other 
Items  charged  by  Mr.  Isaacs  against  Mr. 
Beeve;  and,  second,  out  of  Reeve's  bill  for 
overwortc  We  wlU  consider  them  In  that 
order. 

Some  of  the  Items  composing  Wood  ft 
O'Donnell's  bill  may  be  readily  disposed  of. 
A  considerable  snn:H-$6&'n^ls  charged  by 
O'Donnell  for  his  own  attendance  at  the 
tHaen  Also  for  boras  Uish  In  addition  to  the 


10  per  cent  which  be  charges.  .He  swears 
that  he  did  not  work  with  his  tools  or  hands, 
bat  that  the  charges  are  simply  for  attend- 
ance. I  think  Hxvy  cannot  be  allowed  as 
against  Reeve^  but  that  the  10  per  cent  was 
Intended  to  cover  that  very  service. 

The  next  Is  a  charge  for  $350  for  plumbing 
and  tinning.  That  was  done  by  the  same 
contractor  who  bad  taken  it  as  a  subcontrac- 
tor under  Reeve,  and  he  simply  finished  his 
contract  That  Item  Is  admittedly  right 
But  I  do  not  think  that  Mr.  O'Donnell  Is  en- 
titled, under  his  contract  as  against  Mr. 
Beeve,  to  10  per  cent  on  that  because  he  Is 
a  carpenter;  and  that  u  I  have  remarked, 
was  almply  the  finishing  by  the  plumber  of 
the  work  which  be  had  agreed  to  do  under 
Mr.  Reeve. 

The  nezt  Item  Is  tat  grading,— $50.  That 
was  done  contract  under,  as  Is  claimed, 
two  clauses  In  the  specifications.  On  the 
fifth  page  of  the  specifications,  under  the 
head  "Excavation":  "Do  all  excavating  and 
refilling  necessary,  and  finally  grade  to 
house."  And  at  page  16:  "Carpenter  shall 
remove  all  surplus  earth  and  rubbish,  leav- 
ing the  building  and  premises  broom  dean, 
and  ready  for  occupancy."  The  detidls  of 
just  what  the  grading  actually  done  conslstr 
ed  of  were  not  given.  The  mason  who  did 
the  excavation  swears  that  the  whole  exca- 
vation was  done  for  $26,  and  that  It  could  not 
possibly  have  cost  as  much  as  $20  to  level  off 
the  earth  bo  excavated.  His  estimate,  how- 
ever, did  not  Include  the  Ice  house.  Bat  tak- 
ing the  evidence  altogether,  I  am  satisfied 
that  there  must  have  been  grading  Included 
and  paid  for  In  that  $50,  not  properly  Includ- 
ed within  the  two  clauses  of  the  speclfica- 
tlons  referred  to,  which,  in  my  judgment 
most  be  confined  to  simply  scraping  back 
the  earth  which  was  plied  around  the  cellar 
and  smoothing  It  down.  I  shall  reduce  that 
Item  to  $25. 

The  next  Item  Is  painting,— $180.94.  There 
is  some  of  this  work— $30.94— dalmed  to  be 
extra  work,  to  which  reference  will  be  made 
directly;  but  the  work  was  done  by  the 
same  painter  who  had  the  (^gloal  Job^  and 
It  was  simply  the  carrying  out  ct  his  con- 
tract I  do  not  think  that  O'Donnell  should 
be  entitled  as  against  Reeve  to  a  10  per  cent 
allowance  on  that 

Fart  of  the  work  of  the  mason  and  the 
painter  Included  In  their  bills  paid  by  Wood 
&  O'Donnell,  and  part  of  the  work  of  the 
latter,  and  going  to  make  up  the  $1,466.16, 
was  the  cost  of  putting  a  brace  In  the  cellar 
under  a  partition  which  had  sagged,  and 
had  cracked  the  walla  above  It  and  broken 
the  trimmings,  rendering  It  necessary  to  jatft 
up  the  house  at  that  point  and  to  patch  the 
mason  and  wood  work,  and  to  repaper  the 
waU.  The  right  to  charge  that  repair  to  Mr. 
Reeve  Is  based  upon  a  clause  In  the  specifi- 
cations aa  foUowB,  under  the  head  ot  "Al- 
teratlon^t  omtractot  la  to  pn^lj 
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brace  and  support  all  walli  where  directed." 
Hie  plans  do  not  show  any  eapport  under 
thia  partition,  but  leave  It  wltbont  any;  and 
tt  la  admitted  that  no  direction  was  ever 
gtren  to  Mr.  Reeve  to  pnt  a  support  tba«. 
Hie  sagging  took  place,  aa  I  nnderatand  the 
evidence,  after  Reeve  had  abandoned  the 
twUdlng.  or  at  least  had  not  shown  itself  at 
that  time.  Under  these  clrcmustances  I  think 
he  onght  not  to  be  charged  with  the  cost  of 
restoring  the  walla  where  they  had  cradc- 
cd,  and  the  amount  of  the  coat  of  that  work 
of  restoration  must  be  deducted  from  Wood 
ft  CXDonneU's  bill,  and  the  charge  was  faint- 
ly supported  by  counsel.  The  Items  are: 
Papering,  $30.&1;  mason,  (11.20;  carpenter, 
amoont  not  proven.  He  should,  however,  be 
charged  with  the  work  of  putting  In  the  bqih 
port,  the  coat  of  which  was  trifling  in  com- 
partson  with  the  work  of  restoration. 

The  repairs  put  upon  the  old  part  of  the 
•table  Is  another  item  of  contention.  Noth- 
ing on  that  was  done  by  Mr.  Beeve,  and 
Mesara.  Wood  &  O'Donnell  did  what  amount- 
ad  to  making  cwnplete  new  stalls  for  the 
horsea,  with  new  flooring  and  drip  trough. 
The  flooring  was  somewhat  dilapidated,  and 
ttie  partitions  between  the  stalls  were  too 
krw,  so  that  the  horses'  heads  came  together. 
Gomplete  new  partitions  were  pnt  In,  and 
sew  floora.  Now,  It  la  admitted  that  Mr. 
Reeve  waa  to  nae  old  material  for  this  pur- 
pose and  I  am  satisfied  that  Mr.  Wlndolph 
promised  falm.  In  order  to  reduce  the  cost  of 
the  building,  to  make  aD  those  unspedfled 
details  as  light  as  possible.  I  think  be 
should  not  be  charged  with  the  full  cost  of 
those  repairs  to  the  old  stable,  and  with  not 
more  than  half  of  them.  So  with  r^rd  to 
the  cost  of  the  Ice  house  and  comcrlb.  I 
think  he  should  not  be  charged  with  those. 
As  we  have  seen,  they  are  not  mentioned  in 
the  contract  proper,  and  that  casts  the  bur^ 
den  on  Mr.  Isaacs  to  show  that  they  were 
Included  within  the  actual  pand  contract 
This  he  does  by  producing  the  mention  of 
them  in  the  apeciflcatlons;  but  nnder  the  evi- 
dence, as  we  have  seen,  the  apedflcatlon  did 
not  In  fact  contain  the  contract  between  the 
parties;  and  Mr.  Beeve  swears  positively 
that  they  were  to  be  dispensed  with,  and  I 
think  that  the  contrary  evidence  Is  not  suf- 
ficient to  overcome  his  d^ilal.  The  proof 
shows  that  the  cost  of  the  Ice  house  was  |S1, 
and  the  materials  for  the  comcrib  $22.  I 
estimate  the  labor  on  It  $8,  and  allow  9S0 
for  it 

Part  of  O'Donn^'s  chargea  Is  for  furnish- 
ing tdlnds  for  all  the  windows  of  the  house. 
This  Is  dalmed  nndu  a  clauao  on  page  11  of 
the  qyedficatlons,  as  follows:  *^t8lde  shut* 
ters  for  new  windows,  except  those  on  hall 
and  dormers.*'  It  will  be  seen  at  once  that 
these  do  not  Include  rolling  Minds,  which  are 
more  expensive  than  shutters,  and  does  not 
eoTW  shutters  for  the  old  windows.  Bat  tlie 
tlHt  Is  that  new  bllnda  were  proenied  Cor 


nearly  all  the  windows  In  the  honse^  as  well 
new  as  old,  and  their  cost  is  Indnded  In  the 
$1,466.16  item.  The  jHWofs  show  that  when 
the  alterations  were  commenced  the  old 
blinds  were  taken  off  of  the  old  windows, 
and  stored  In  the  stable,  and  Mr.  O'Donnell 
says  that  they  used  audi  of  them  aa  were 
capable  of  being  used,  and  furniahed  new 
where  they  were  lacking  tor  the  old  win- 
dows. This  waa  dearly  not  within  the  cw- 
tract,  except  to  the  »tent  mmtloned  In  tlie 
clause  above  recited. 

Another  Item  of  complaint  of  Mr.  O'Don* 
nell's  bill  la  that  a  great  deal  of  time  Is  cbar<- 
ged  for  whidt  was  spent  In  scraping  the  hard- 
wood floors  for  the  final  touch  ot  the  palntw. 
It  la  proven  by  the  complainant  that  when 
this  work  came  to  be  done— which  was  some 
time  In  June— the  floors  were  In  a  bad  con- 
dition from  not  having  been  properly  protect- 
ed by  pa{>er  from  dbt  and  gravel  being  car- 
ried In  on  the  men's  shoes.  To  determine 
whether  Mr.  Beeve  shoold  be  charged  with 
the  whole  of  this  cost  It  is  necesaary  to  take 
Into  consideration  the  circumstances.  The 
contract  In  this  case  was  signed  on  the  17th 
of  Fetooaiy,  and  provided  that  the  building 
should  be  completed  on  the  1st  day  ot  May. 
Most  of  the  work,  therefore,  was  to  be  done 
in  the  winter  time  and  In  the  atormy  month 
ot  Mardi,  and  was  necessarily  subject  to  the 
delays  due  to  the  Inclemency  of  the  weather. 
Ko  clause  was  put  In  the  original  contract 
providing  fbr  p«ialty  In  case  of  delay,  but  a 
supplemental  contract  was  made  between  the 
parties  and  filed  on  the  9th  of  April  iHOTldlng 
for  such  penalty.  When  the  let  of  Biay  ar- 
rived, the  building  was  not  quite  completed. 
Reeve  left  It  about  May  7th.  It  was  the  17th 
of  Blay  before  Messrs.  Wood  &  0'I><nui^I 
commenced  to  finish  It,  and  their  whole  worii 
was  done  in  about  a  montii.  But  Mr.  Isaacs, 
relying  tgwn  the  bonae  being  finished  on  the 
1st  of  May,  made  arrangements  whldi  made 
It  almost  Imperative  that  he  should  occupy  It 
on  that  day  or  shortly  afterwarda  Now, 
some  of  the  delays  which  occurred  in  the 
work  I  think  Beeve  Is  not  responsible  for.  In 
the  first  place,  the  old  roof  was  to  be  taken 
off  pf  the  part  of  the  house  not  entirely  de- 
atroyed,  and  a  new  roof  put  on,  and  the 
architect  would  not  permit  him  to  do  that 
work  when  the  weather  waa  threatening,  and 
he  was  somewhat  delayed  by  that.  In  the 
next  place,  the  archJtect  insisted  on  the  sta- 
ble being  finished  as  rapidly  as  the  honae, 
and  required  Mr.  Reeve's  foreman  to  take 
mechanics  away  from  their  work  on  the 
house  to  build  tiie  new  stable,  thus  interfer- 
ing with  him  hi  his  mode  of  conducting  woric 
nnder  hla  contract  In  the  not  place,  the 
queation  of  tiie  flooring  came  nji,  and  Mr. 
Reeve  and  Mr.  Isaacs  and  his  wife,  and  I 
think  the  architect,  went  to  Green's  lumber 
yard  in  Madison,  and  there  picked  out  some 
well-seasoned  flooring,  which  they  agreed 
tbsy  woold  permit  Beeve  to  use,  although  not 
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qnlte  so  narrow  aa  tbe  spedflcatlons  required, 
and  tinder  that  agreement  tbe  flooring  was 
actually  delivered  at  tbe  bouse,  and  was 
about  to  be  laid,  when  Mrs.  Isaacs  changed 
her  mind,  and  refnsed  to  permit  It  to  be  lald« 
and  It.  was  all  carted  b«ick  to  tbe  lumber 
yard,  and  lumber  of  tbe  required  width — then 
difficult  to  obtain— was  obtained  and  put 
down.  This  caused  a  further  ccmslderable 
delay.  For  these  reasons  I  think  that  Mr. 
Reeve  was  not  responsible  for  the  delay  in 
the  work  of  tbe  bouse  whereby  It  was  not 
substantially  finished  on  the  Ist  of  May. 
This  is  a  difTerent  question  from  his  failure 
to  complete  tbe  bouse  and  throwing  up  tbe 
Job.  Very  soon  after  the  Ist  of  May,  and 
before  Reeve  left,  Mr.  Isaacs  moved  a  part 
of  his  furniture  Into  the  bouse,  and  at  his  re- 
quest Mr.  Pulver,  tbe  foreman,  took  up  tbe 
paper  and  swept  the  floors,  before  tbe  painter 
had  treated  them.  Isaacs  moved  In  and 
commenced  to  live  there  about  the  2l8t  or 
22d  of  May,  some  time  before  It  was  finished. 
Then  Mr.  Reeve  bad  nothing  to  do  with  tbe 
heating  ai^ratus,— tbe  placing  of  steam  heat 
pipes  and  radiators  throughout  the  bouse. 
ThlB  was  done  by  Mr.  Isaacs  himself  by  spe- 
cial contract  with  a  steam-heat  fitter,  and 
before  Mr.  Reeve  had  thrown  up  the  Job,  as 
I  recollect  tbe  evidence.  The  heater  mm 
took  up  the  floor  covers.  Now  the  weight  of 
tbe  evidence  Is  clear  that  the  floors  were  at 
one  time  fully  protected,  and  there  is  good 
reason  to  believe,  and  some  proof  to  tbe  ef- 
fect, that  In  moving  In  the  new  furniture, 
and  in  putting  In  tbe  steam-heating  appara- 
tus, and  moving  Into  tbe  bouse  before  It  was 
finished,  this  protection  was  disturbed  and 
torn,  without  the  fault  of  Mr.  Reeve.  I  think, 
under  these  circumstances,  that  Mr.  Reeve 
should  not  be  held  responsible  for  tbe  whole 
of  the  cost  of  scraping  and  taking  out  tbe 
grit  from  these  floors,  and  some  allowance 
must  be  made  him  on  that  account 

Another  small  Item  is  a  charge  of  $6.48 
paid  to  tbe  mason  for  work  at  the  base  of 
the  cellar  walls  of  tbe  old  house.  As  I  un- 
derstand his  evidence,  the  cellar  of  the  part 
which  was  left  standing  was  deepened  sev- 
eral Inches,  so  that  Its  bottom  was  lower 
than  the  original  foundation  of  the  bouse, 
with  the  result  that  the  water.  In  heavy 
rains,  ran  down  the  outside  of  tbe  foundation 
and  under  It  Into  tbe  cellar.  This  charge 
was  for  cementing  at  the  sides  between  the 
new  cellar  bottom  and  tbe  old  foundation  to 
keep  this  water  out  I  am  unable  to  see  how 
that  was  part  of  Mr.  Reeve's  contract,  and 
I  feel  constrained  to  disallow  that  item. 

Other  objections  are  made  to  work  by 
Wood  &  O'Donnell  lo  taking  down  some  of 
the  door  trimmings,  and  perhaps  window 
trimmings.  In  one  of  tbe  upper  floors,  and  re- 
placing them.  Their  reason  for  doing  that 
was  tbe  allegation  that  the  original  Job  was 
not  done  In  a  workmanlike  manner.  Tbe  evi- 
dence aatisfles  me  that  In  tbe  finishing  of 


this  Job  Messrs.  Wood  &  O'Donnell,  under 
Instructions  from  Mr.  Wlndolph  and  the  new 
speclflcatlons  and  plans  prepared  by  him 
(which  I  am  sorry  were  not  produced  before 
the  court),  finished  the  building  in  a  style  and 
on  a  standard  of  excellence  which  was  not  In 
accordance  with  the  letter  and  spirit  of  the 
verbal  agreement  between  Mr.  Windc^pb  and 
Mr.  Reeve  when  he  was  induced  to  reduce  his 
bid  to  the  amount  fixed  upon,  namely,  $3,520. 
I  am  entirely  satisfied  that  Mr.  Wlndolph 
promised  Mr.  Reeve  to  ease  up  on  him  In 
matters  of  detail  and  not  of  great  importance, 
and  that  Mr.  Reeve  relied  upon  that  promise, 
and  that  when  Wood  ic  O'Donnell  were  put  on 
the  Job  they  were  required,  as  I  have  said,  to 
finish  It  on  a  standard  quite  above  that  agreed 
upon  between  Mr.  Wlndolph  and  Mr.  Reeve. 
But  the  objection  Just  meutloned,  and  others 
of  a  like  character,  which  I  will  not  mention 
Id  detail,  are  not,  in  my  Judgment,  sustained 
by  a  sufilcient  weight  of  evidence  to  Justify 
me  in  making  any  allowance  to  Mr.  Reeve  on 
that  account 

"^o  other  Items  of  contest  between  coun- 
sel I  decide  against  Mr.  Reeve.  One  is  the 
Item  for  wire  screens.  This  is  specially  In- 
serted in  manuscript  in  the  contract  and  al- 
so in  manuscript  in  the  otherwise  typewrit- 
ten flpeciflcatloos.  Counsel  for  the  defend- 
ants contends  that  It  was  an  omission.  Coun- 
sel for  the  complainant  contends  that  It  was 
an  addition,  and  I  agree  with  him.  ^e  oth- 
er is  a  matter  of  hardware.  Tbe  speclflca- 
tions  contain  a  dause  which  means  as  fol- 
lows: that  the  contract  price  Includes  $50 
for  the  hardware  of  tbe  doors.  The  result  Is 
that  the  owner  may,  at  his  option,  put  In 
such  hardware  as  he  chooses,  and  have  a  de- 
duction from  the  contract  price  of  $50. 
Coimsel  for  the  defendant -took  Just  the  con- 
trary view.  I  agree  with  the  counsel  for  the 
complainant  But  complainant  must  not 
charge  for  the  actual  cost  of  the  hardware 
which  Is  Included  In  Wood  &  O'Donnell's  bill. 

Tbe  next  item  is  the  charge  of  the  arcbl> 
tect  of  $100  for  new  plans  and  specifications 
and  bis  own  supervision  of  the  work.  As  I 
recollect,  no  inquiry  was  made  of  Mr.  Reeve 
when  on  the  stand  as  to  what  had  become  of 
the  plans  which  he  bad  for  use  at  tbe  build- 
ing. Naturally  they  would  be  left  there,  and 
I  should  be  much  surprised  to  hear  that  ei- 
ther Mr.  Reeve  or  his  foreman,  Mr.  Pulver, 
took  them  away.  But  be  that  as  It  may,  If 
Reeve  did  have  them  in  his  possession,  and 
they  were  not  immediately  accessible  to  tbe 
architect  no  demand  was  made  on  Reeve  to 
hand  them  over.  Mr.  Wlndolph  Justifies  him- 
self for  not  making  such  demand  (^ji  the 
ground  that  he  bad  found  that  Mr.  Reeve 
was  a  dilatory  man.  He  Immediately  put  his 
clerk  to  work  to  make  from  tbe  original  draft 
In  bis  oflice  a  complete  new  set  of  plans  for 
the  use  of  Wood  &  O'Donnell  In  finishing  the 
building,  and  for  this  and  his  supetvision  be 
charges  $100,  and  tbe  complainant  charges 
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tbat  against  Mr.  BeeTe.  Kow,  I  tblnk  Ur. 
Reeve  ought  not  to  comidaia  of  suffering 
somewhat  by  reason  of  his  failure  to  com- 
plete this  building,  bnt  I  tblnk  the  charge  of 
$100  Is  excesslTe,  and  that  $60  will  be  ample 
oompensatJon  to  Mr.  Wlndolph  under  th«  dr- 
cwDstances. 

This  brings  hb  to  the  charges  tor  extra 
work  by  Mr.  Reeve  gainst  Mr.  Isaacs.  I 
tUnk  Mr.  Reeve's  charges  for  the  extn 
work  are  Inflated  from  beginning  to  end. 
Hie  most  Important  Item  is  the  work  done 
on  the  bam  or  stable.  Mr.  Reeve  In  Otis  bill 
of  items  claims  that  he  put  between  $400  and 
VKK)  of  new  material  In  the  barn.  I  cannot 
believe  this,  bnt  I  tblnk  the  claim  Is  one  of 
merit.  I  have  already  remarked  on  the  ab- 
sence of  any  plans  or  specifications  for  the 
building  of  the  bam,  and  on  the  promise 
made  by  Mr.  Wlndolph  to  make  It  as  simirie 
as  possibly  and  that  Mr.  Reeve  might  use 
oM  materials  In  It  The  entire  specifications 
In  that  respect  are  Included  in  these  words, 
which  I  repeat:  "Build  addition  to  bam 
iS^CxSO'C"  with  celtar  6'0"  high;  carriage 
bouse  on  ground  level,  and  coachman's  room 
over  same;  use  old  materials,  and  repair 
bara."  When  it  came  to  the  actual  work, 
Mr.  Pulver,  Reeve's  foreman,  tells  us  that 
there  was  an  entire  want  of  old  materials 
which  would  satisfy  Mr.  Windolph's  de- 
mands, and  that  very  little  If  any  were  nsed 
In  It;  tbat  Mr.  Wlndolph  instead  of  twins 
satisfied  with  cheap  vertical  bam  boards  for 
a  ride  covering,  required  (lie  best  novelty 
siding,  and  celling  to  the  walls  tti  the  sleep- 
ing chamber,  and  oth«  matters  in  a  style 
for  a  flrst'daBs  stable.  Mr.  Reeve  swears 
tbat  In  tbe  preliminary  figuring  npon  tbe 
co8^  in  the  Interview  between  him  and  Mr. 
Windolpht  hp  concluded  fliat  his  work  on  it 
conld  be  done  for  f sa  I  do  not'  recoUect 
tbat  this  was  denied  by  Mr.  Wlndolph,  and 
I  Uilnk  It  would  be  InequltaUe  and  unjust 
for  Mr.  Isaacs  to  refuse  to  allow  Mr.  Reeve 
for  the  Increased  cost  on  the  staUe  due  to 
Mr.  Windolph's  requiring  it  to  be  made  of 
new  and  such  expendve  materials  and  in 
such  an  expensive  style.  I  will  allow  Mr. 
Reeve  $200  for  that  extra  work,  and  think  I 
have  erred.  If  at  all,  in  favor  of  complainant 

Tbe  next  Item  Is,  "enlarging  kitchen  one 
foot  across  the  whole  side."  Mr.  Wlndolph 
says  that  this  was  dime  as  an  offset  against 
tbe  failure  of  the  mason  to  put  Into  the  out- 
side wall  of  the  cellar  wash  brick  according 
to  the  specIflcatioM.  The  cost  of  the  en^ 
largement  Z  ^Ink,  according  to  the  evidence, 
would  be  at  least  $35  as  against  $115  charged 
by  Reeve,  which  latter  I  think  Js  extrava- 
gant Reeve  was  not  recalled  to  deny  Mr. 
Wli^olph's  statement,  and  while  It  seems  a 
severe  penalty  to  Impose  npon  Mr.  Reeve  for 
tbe  failure  of  his  mason  In  a  very  trifling 
matter,  I  Shan  dedlne  to  allow  that. 

The  next  item  Is  for  new  parlor  sliding 
door%  which  Mr.  Fulver  Is  positive  were  or- 


dered by  Mr.  Wlndolph,  and  Mr.  Wlndolph 
denies  it  In  point  of  fact  tbey  were  order- 
ed and  Inserted  in  place  of  the  old  Gliding 
doors.  I  think  I  must  take  Mr.  Pulver's  evi- 
dence on  this,  because  I  do  not  see  what  mo- 
tive he  would  have  to  Incur  that  expense  un- 
less he  bad  an  order.  Tbe  cost  of  those 
doors  was  not  given  to  my  satisfaction.  Tbe 
charge  Is  $30.  I  wIU  allow  for  them,  but 
cannot  now  fix  the  amount 

Then  there  is  the  cost  of  seven  doors  spe- 
cially ordered  after  a  special  pattern.  In  place 
of  those  kept  in  stock  by  the  manufacturers, 
which  stock  doors  are  notoriously  cheaper. 
TbiB  order  was  undoubtedly  given,  and  Reeve 
is  entitled  to  the  difference  in  cost;  but  I 
cannot  fix  the  amount  from  the  evidence. 

The  next  Item  Is  extra  cost  In  the  building 
of  tbe  front  stairs  over  and  above  what  Mr. 
Wlndolph  promised  Mr.  Reeve.  Wlndolph 
admits  tbat  be  promised  to  simplify  the  de- 
tailed [dans,  and  in  bis  estimate  of  how  the 
bid  was  reduced  from  $5,500  to  |3,020  be 
makes  a  large  allowance  for  that  Item;  but 
he  says  be  did  slmj^fy  tbe  idan  of  tbe  stairs 
and  reduced  the  expense.  I  am  in  doubt  on 
this  pc^nt  I  win  give  tbe  benefit  of  tbe 
doubt  to  the  complainant,  and  allow  nothing. 

Then  there  Is  the  question  of  extra  trim  for 
the  doors,  windows  and  base  boards  used  In 
the  second  and  third  stories.  The  allegation 
of  Mr.  Reeve  and  Mr.  Pulver  is,  and  it  was 
saivorted  by'  Mr.  (yDonnell,  who  mu  called 
npon  to  make  a  second  bid,  that  tbe  old 
trim,  base,  etc,  from  the  first  floor  should  be 
used  in  tbe  second  and  tiilrd  floors.  X  think 
Mr.  Reeve  should  be  allowed  som^lng  for 
the  Item,  bnt  I  am  unable  to  detwrnlne  the 
amount  Tbe  same  remark  apjdles  to  tbe 
claim  for  new  doors  (Hrdered  in  place  of  old 
ones  first  agreed  upon.  An  allowance  should 
be  made,  bnt  I  am  unable  to  determine  the 
amount. 

Another  Item  of  otra  work  arises  out  of 
the  finishing  of  t^e  servants*  bathroom  and 
water-closet  In  the  basement  Tbat  was  lo- 
cated In  one  coraw  of  the  cellar,  and  was 
formed  on  two  sides  1^  the  mitside  walls  of 
tbe  building,  and  on  two  sides  by  a  board 
partition.  Tbe  only  reference  to  that  in  the 
speclflcatlcms  that  I  can  find  is  as  follows: 
"Build  cellar  partition  work  Indicated  on 
plan  with  planed  %"z8"  matcbed  and  bead- 
ed, tightly  fitted  at  head  to  floor  above." 
The  plans  show  tbe  board  partition  on  the 
two  sldeSi  but  do  not  give  the  least  InUca- 
tton  of  any  celling,  by  boards  or  otherwise, 
against  the  c^r  walls,  or  of  any  floorii^. 
The  specifications  require  that  all  the  cellar 
floor  should  be  made  In  tbe  usual  way  of 
cement  Mr.  WIndoI|A  required  Mr.  Reeve 
to  ceil  the  walls  on  Ibe  two  sides,  and  flow 
It  I  can  find  no  wamint  for  this  work. 
Tbe  specifications  and  plans,  in  my  judgment, 
are  incapable  of  a  constmctlon  to  warrant 
this  expense,  and  tbe  t^rge  of  $6  for  ceiling 
and  $10  for  flooring  most  be  allowed. 
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Credit  Rmv«: 

Ooatnct  price  II.E20  W 

Extra  on  barn   200  00 

Bztra  windov    S  00 

C«lUns  aarvut*'  batbroam   t  00 

noonut    '•        ••    10  00 

fllldlDB  doora,  apedal  fnatead  stock  doon  (to 
ba  detarmlDod)  • 

Mew  dooni  Inatead  of  old  doora  upatatn  (to 
ba  detarmlaed)  

N««  bua  trim  instoad  of  oM  uptaln  (to  bo 
dotemlDsd)    

Cbai^o  ReaTa: 

Oasb  paymeat  fl.330  00 

Paid  laborers    218  26 

Bardvara    SO  Ot 

Aroblteot    U  00 

Bleotrto  avltehea   T  00 


Wood  *  O-Donn^  <1.4IS  16 

L««a: 

Com  crib  $30  00 

lot  taouee   Si  OO 

Fainter  on  aag   30  H 

Hason    "    "    U  20 

Carpenter  on  aag  (to 
be  determined)  

Mason  on  cellar,:...    6  41 

OradiDg    2S  01 

1  coat  repairins  sta- 
ble (to  ba  date^ 
mfned)   

Extra  blladi  (to  bo 
determtned)  

I  ooBt  acraping  floor 
(to  be  determined) 

Hardware    II  tl 

Itama  paraoaal  oarr- 
tea*  ir  O'Don          M  71 

Total   

10  %  on  abore   

10  %  on  plumbing  ...  IS  00 
1ft  %  on  painting  ....  16  00 

Total  ehargo  

If  counsel  cannot  agree  on  ttie  Items  the 
amotmts  for  wtaldi  are  left  blankt  ttiere  must 
^tlier  be  a  reference  to  a  mastWt  or  evidence 
of  experts  who  shall  examine  the  work,  to  be 
produced  before  me. 
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OO. 

(Snpreme  Court  of  Brrora  of  Connedicat. 
Aoff.  1.  t89&.) 

RAILROADS— RBSSRVITION  IN  GRANT— BXTIN- 
OUISHMENT  OF  BASBHBNT  OF  CROB61NO— 
BSTOFPEI/— EVTDBNGB  —  JUfilCIAI.  NOTICE— 
■ABBMBNTS-WAT8  OP  NBCB8SETT— OONGL0- 
8I0N8  OP  I^W. 

1.  A  daoBe  in  a  oonTeTsnce  of  a  right  of  vnj 
to  a  railroad,  providing  that  the  graator  shall 
have  a  right  of  waj  across  the  road  when  built, 
ii  a  reaerration,  not  an  exception. 

2.  Defendant  company  obtained  a  right  of  way 
through  plaintifTs  land,  the  track  cutting  the 
land  In  two  tracts.  A  clause  In  the  deed  grant- 
ing the  right  of  war  reaerred  a  eroasing  '*to 
pass  to  ttte  back  land '  (the  north  one  of  the  two 
tracts).  The  eridence  disclosed  no  war  to  the 
back  tract  except  this  crossing  from  the  front 
tract  Hdd,  that  the  court  should  find  the  hack 
tract  Inaccessible  except  bj  the  way  reserred  in 
the  deed. 

S.  Plaintiff  convered  a  right  of  way  to  a  rail- 
road company  throngh  bi«  tract  of  land  by  deed 
providing  that  he  snonld  have  a  crossing  "to 
rasa  to  the  back  land,  with  cart  or  otherwise." 
Haid.  that  this  waa  a  way  reserved  to  the  owner 
ef  both  Iota,  and,  when  the  unltr  of  ownership 
was  dasbroyed,  the  way  waa  extinguished. 


4.  A  court  may  teke  Jndidal  notlee  ef  Ae  data 

ef  the  opening  of  a  railroad  In  its  Jurisdiction. 

6.  PlamtiS,  having  conveyed  a  right  of  way  te 
a  railroad  company  acroaa  hia  land,  reserved  a 
way  acroaa  the  track.  By  anbseqoent  omvey- 
ances  the  way  waa  exttngbiahed.  Later,  plains 
tiff  granted  another  strip  of  land  to  the  com- 
pany, reaerving  "any  right  of  way  "or  croaslng 
which  may  exist"  Edd,  that  tbla  clause  did 
not  eatop  the  company  from  duying  that  any 
right  of  way  existed. 

6.  On  a  question  as  to  the  existence  of  a  right 
of  way  across  a  railroad  track,  the  decision  ot 
the  court  that  the  right  exists  either  as  an  ex- 
ception In  a  deed  or  by  prescription,  and  the 
decision  tiiat  the  right  of  way  la  appurtenant  to 
the  entire  premises,  as  bearing  on  the  qnestion 
whether  the  way  is  an  exception  or  a  reserva- 
tion, are  aU  condnsions  of  law,  and  not  find- 
ings of  fact 

Appeal  from  superior  conrt,  Fairfield  coun- 
ty; George  W.  WheelM*,  Judge. 

Action  by  Mlnw  B.  Knowltoa  against  the 
New  Tork,  New  Haven  &  Hartford  Railroad 
CJompany  to  close  a  farm  croasii^.  From  a 
jndgment  tor  plalntU^  defendant  mpeali. 
Beversed. 

These  facts  appeared  from  the  finding:  In 
1847  Pbllo  Ourtis,  owning  a  nine-acre  tract  ot 
land  In  Stratford,  bounded  southerly  on  a 
highway,  conveyed  a  strip  four  rods  wide* 
running  east  and  west  across  the  middle  of  1^ 
to  the  New  York  &  New  Haven  Railroad  CJom- 
pany. After  the  description  of  the  granted 
premises  In  the  deed  came  these  words:  "Bef- 
erence  being  had  to  map  No.  6;  said  company 
to  build  a  crosalDg  over  said  railroad  to  pass 
to  the  back  land  with  cart  or  otherwise.  And, 
furthermore,  the  said  grantor  do  for  myself 
and  my  heirs  and  assigns  hereby  covenant 
and  agree  with  the  said  company  and  Its  as- 
signs, forever,  to  erect  and  maintain  forever 
all  such  fences  as  may  be  necessary  upon  the 
lines  between  the  land  hereby  conveyed  and 
the  land  adjoining  the  same  now  owned  by 
said  OurOs."  The  grantor  had  no  access  to 
the  highway  moitloned  from  his  land  north  of 
the  strip  conveyed  except  across  the  latter. 
It  did  not  appear  from  the  evidence  whether 
there  were  other  means  of  access  to  the  back 
lot,  and  therefore  It  was  not  fonnd  that  any 
way  of  necessity  arose  upon  the  conveyance. 
Nor  did  it  appear  from  the  evidence  when  the 
railroad  was  built,  but  If  the  court  could  take 
Judicial  notice  of  it  as  an  historic  fact  tiie 
railroad  was  completed  and  opened  from  New 
Haven  to  New  York  by  January  1,  1819.  A 
proper  farm  crossing  waa  constructed  by  the 
grantee  when  the  railroad  was  boUt  and  kept 
planked  ever  after,  except  during  the  winter 
months,  until  1893.  Bvery  winter  the  grantee 
and  its  successor  In  title,  the  defendant,  took 
up  this  planking,  replacing  tt  In  the  spring; 
and  the  crcnslng  was  used  annually  as  a  farm 
crossing,  as  often  as  necessary  for  farm  pur- 
poses, without  interruption,  by  the  grantor's 
successors  In  titie,  under  a  claim  of  right  nn- 
tll  September,  1893,  when  the  defendant  rais- 
ed Its  roadbed  10  feet  and  replaced  the  old 
bar  way  by  a  tight  fence.  Ourtla  conv^ed 
both  parcds  to  Oeoive  Pzatt  In  Jnoc^  1848.  la 
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1880  one  Booth,  to  wbom  they  had  come 
through  snudry  mesne  coaveyances,  convey- 
ed the  Motherly  parcel  to  one  Chambera.  In 
1885  he  conreyed  the  northerly  parcel  to  Dan- 
forth  ELnowlton,  with  other  land  adjoining  It 
on  the  north,  and  bounded  on  a  highway,  and 
the  plaintiff  acquired  the  same  premises  soon 
afterwards.  Down  to  September,  1893,  all 
parties  to  the  title  b^eved,  and  acted  on  the 
belief,  tiiat  the  plalntUt  and  bis  grantors  had 
full  right  to  use  the  crossing  as  a  {arm  cross- 
ing by  Tlrtae  of  the  Curtis  deed  of  1847.  In 
Joly,  18^.  the  plaintiff  conveyed  to  the  de- 
fendant  a  strip  of  land  adjoining  the  railroad 
on  the  north,  being  part  of  the  original  north- 
eiiy  parcel  owned  by  Curtis;  the  deed  con- 
taining this  proviso;  ''Provided,  howevM", 
that  any  rights  of  way  or  farm  crossing  that 
may  exist  In  favor  of  said  Knowlton  over 
aaU  railroad  sliall  extend  over  the  land  here- 
in conveyed  from  said  railroad  to  the  land 
of  the  grantor,  and  this  conveyance  Is  not 
to  affect  any  such  rights.  The  grantee  is 
to  build  a  divisional  fence  al(mg  this  strip, 
and  make  sny  necessary  ditches  and  culverts 
or  any  retaining  walls  that  may  be  necessary 
by  the  acta  of  the  grantor."  The  court  found 
Qiat,  unless  the  facts  above  aet  forth  showed 
that  the  philntlff  had  the  right  to  use  said 
crossing  by  virtue  of  the  Ourtls  deed,  and  pre- 
vented the  finding  that  the  use  of  this  crossing 
by  the  plaintiff  and  his  grantors  was  adverse, 
ndi  use  since  the  ralhroad  was  built,  and 
since  tiie  jdalntlff  and  his  grantors  ceased  to 
have  any  legal  right  by  vA^  of  said  deed  to 
use  aald  crossing,  had  been  an  adverse  use  by 
the  plaintiff  and  his  granton;  and,  as  an  In- 
foence  of  fact  from  the  foregoing  facts,  that 
the  parties  intended  by  the  provision  in  the 
CmHa  deed  to  retain  in  him  not  a  temporary 
and  personal,  but  a  permanent,  right  for  the 
benefit  of  the  iwemisea  he  continued  to  hold, 
and  that  such  right  was  Intoided  to  be  appur- 
tount  to  the  said  premises,  and  vest  In  said 
Oortls,  his  heirs  and  assigns;  that  said  pass- 
way  and  crossing  were  necessary  to  the  enjoy- 
ment of  said  premises  retained  by  Curtis,  and 
from  tbe  time  the  railroad  was  laid  out  down 
to  the  preventing  plaintiff  using  said  crossing 
were  open,  visible,— such  as  would  be  appar- 
ent to  an  ordinary  observer,— and  such  as 
naturally  and  necessarily  belonged  to  said 
premises;  that  as  sn  Inference  of  fact  from 
tbe  foregoing  facts,  the  defendant  had  notice 
of  the  use  by  the  various  grantors  subsequent 
to  Curtis  of  this  erosslog,  under  claim  of  right 
and  as  a  matter  of  law;  that  the  public  rec- 
ords  were  notice  to  defendant;  that  the  use 
was  not  personal  to  Curtis  after  bis  convey- 
ance to  Pratt;  that  no  actual  notice  was 
bnmgbt  home  to  defendant  of  these  facts  ex- 
cept as  stated  herein;  that  from  these  facta, 
■a  matter  of  law,  this  crossing  became  an* 
nexed  to  and  appurtenant  to  said  premises; 
that  the  language  in  tbe  Onrtis  deed  created 
an  exception;  that,  if  this  la  not  true  as  a 
matter  of  law,  tbe  ^alatlff  acquired  a  title  by 
pnaerlptlim  la  said  crossing;  and  that  no 


claim  of  adverse  nser  waa  made  to  the  defend- 
ant by  any  of  these  grantors,  so  far  as  ap- 
peared In  evidence.  Ibe  defendant  claimed  on 
the  trial  that  a  way  of  necessity  was  created 
upon  the  conveyance  by  Curtis,  in  1847,  across 
the  land  he  conveyed  to  tbe  railroad  company, 
and  that  this  way  ceased  upon  tbe  acquisition 
by  Danforth  Knowlton,  In  1885,  of  the  adjoin- 
ing land  on  the  north  running  to  a  highway; 
that  the  clause  respecting  the  crossing  in  the 
Curtis  deed  did  not  amount  either  to  a  reser- 
vation or  an  exception,  but  at  most  to  a  li- 
cense to  Curtis  and  his  successors  in  interest; 
and  fh&t  a  disclaimer  was  necessary  before 
any  claim  by  adverse  user  could  be  set  up. 
These  claims  were  overruled.  Curtis  bad  ac- 
quired title  to  the  original  tract,  containing 
nine  acres,  in  1825,  the  deed  describing  It  as 
bounded  south«-ly  on  a  highway,  and  In  all 
other  directions  on  land  of  private  owners. 
The  same  boundaries  were  followed  in  his 
deed  of  1847  to  the  railroad  company,  and  of 
1848  to  George  Pratt  Hie  defendant  dalmed 
that  from  these  deeds  (there  b^g  no  other 
evidence  to  qualify  or  explain  these  bounda- 
ries) It  was  oitltled  to  a  finding  tbat  tbe  par- 
cel north  of  the  railroad  did  not  bound  on  any 
highway,  and  bad  no  means  of  accesa  to  any, 
except  by  passing  over  the  southerly  parcel 
to  the  highway  on  which  that  was  bounded. 
Tbe  ooort  refused  to  make  such  a  finding,  and 
this  zefoaal  was  made  one  groond  ot  a  ^eaL 

William  D.  Blahopi  Jr.,  and  William  B. 
Boarflman.  tos  appellant  StOea  Jndaon,  Jr., 
for  appellee. 

BALDWIN,  J.  (after  stating  the  facts). 
The  clause  In  tbe  deed  of  1847  by  Curtis  to 
the  railroad  company  respecting  a  crossing 
could  not  constltnte  an  exception.  Tbe  office 
of  a  provision  of  that  description  Is  to  exdude 
from  the  grant  and  retain  to  the  grantor 
some  piHtlon  of  his  estate,  whatever  la  tbus 
excluded  remaining  In  him  as  of  bla  former 
right  and  title,  because  It  Is  not  granted. 
Chappell  V.  Railroad  Co.,  62  Conn.  196,  207, 
24  Ad.  9d7.  A  reservation,  on  the  other 
band,  is  a  new  creation  of  sometbliUF  not  pre- 
viously existing.  Barnes  v.  Burt,  88  Conn. 
641.  The  grantee  under  the  deed  was  sub- 
jected by  its  terms  to  the  duty  of  building 
a  crossing  over- the  proposed  railroad,  to  be 
used  "to  pass  to  the  back  land,  with  cart  or 
otherwise."  The  railroad  was  ^et  to  be  con- 
structed. Whatever  was  thus  to  be  done  was 
to  be  done  as  a  new  thing  In  the  future,  and 
the  words  In  question  therefore  are  to  be  con- 
strued as  a  reservation.  Whether  a  reserva- 
tion without  words  of  limitation  Inures  to  tbe 
benefit  of  successors  In  title  Is  to  be  deter- 
mined from  the  language  employed,  read  In 
the  light  of  the  surrounding  circnmatancea. 
One  material  circumstance  was  tbe  situation 
In  which  tbe  construction  of  the  railroad 
would  leave  the  back  lot  Would  there  be 
any  otlier  means  ot  accesa  to  It  than  tbat 
OT«r  tbe  atr^^  oC  land  gmntod?  A»  bearlaff 
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on  this  point,  the  defendant'!  exception  is 
well  taken  to  tbe  refuaal  of  the  trtal  courr  to 
find  that  this  northerly  parcel  waa  surrounded 
on  all  sides  by  lands  of  private  owners,  across 
which  It  had  no  appurtenant  rights  of  way. 
The  only  erldeuce  as  to  this,  adduced  by  ei- 
ther party,  was  the  three  deeds  to  and  from 
Onrtls.  These  disclosed  do  rights  of  way,  and 
none  were  to  be  presumed.  No  other  cooclu- 
Bltm  could  be  legally  drawn  from  tb^  than 
that  the  back  lot  was  left  by  the  deed  In  an 
Inaccessible  condition,  except  so  far  a^  either 
the  deed  Itself  or  the  law  provided  otherwise. 
No  harm,  however,  was  done  to  the  defendant 
by  the  refusal  to  find  this  fact.  If  a  way  ot 
necesBlty  existed  la  t&Yfx  of  the  back  lot,  !t 
ceased  when  the  necessity  ceased,  and  that 
was  when  Danforth  Knowlton,  in  W85,  ac- 
quired title  to  the  adjoining  land  to  the  north- 
ward, bounding  on  a  highway.  Bat  whether 
one  ever  existed  or  not  did  not  affect  the 
duty  of  the  railroad  company  under  the  deed. 
The  terms  of  that  Instrument  required  ot  it 
the  construction  fjt  a  crossing  for  a  single 
purpose,  and  that  was  to  allow  some  one.  not 
named,  "to  pass  to  the  back  land,  with  cart 
or  otherwise."  This  reference  to  the  "back 
land"  naturally  Imports  that  the  leserratifHi 
was  for  the  benefit  of  the  owner  of  both  lots, 
to  enable  him  to  go  from  one  part  of  his  farm 
to  another.  It  was  not  a  way  between  the 
back  lot  and  the  highway  that  the  parties  had 
la  mind,  but  one  between  the  back  lot  and 
the  front  lot.  So  long  as  there  was  unity  of 
ownership  as  respects  these  two  parcels,  such 
a  way  was  reserved  to  the  grantor  and  his 
heln  or  assigns.  To  limit  it  to  his  life  would 
not  satisfy  the  obvious  purpose  of  the  con- 
veyance. Bnt,  when  the  title  was  severed  by 
the  conveyance  of  the  fnKit  lot  by  Booth  to 
Chambers  In  1880,  the  obligation  ot  the  rail- 
road company  to  permit  the  use  of  the  cross- 
ing came  to  an  oad.  The  two  lots  were 
thenceforth  held  by  different  owners,  and 
there  could  be  no  occasion  to  go  as  a  matter 
of  right  frMn  one  to  the  other.  The  adverse 
nser  by  Booth  and  his  as^gns  since  18S0  ii 
unimportant,  as  It  was  stopped  by  the  act 
of  the  defendant  whidi  Is  C(»nplalned  of  be- 
fore the  lapse  of  15  years. 

The  superior  court  had  the  right  to  take 
Judicial  notice  of  the  historic  fact  that  the 
railroad  between  New  Haven  and  New  York 
was  opened  by  January  1,  1849.  The  open- 
ing of  a  new  railroad  for  public  use  is  one 
of  those  events  of  public  notoriety  which  are 
to  be  taken  as  known  by  the  courts  because 
they  are  known  to  everybody.  It  is  a  great 
geographical  change,  like  the  bursting  out  ot 
a  new  river  from  the  earth,  to  serve  as  a 
bli^way  of  ccHnmerce  In  new  directions.  But 
the  user  of  the  crossing  after  that  date  down 
to  1880  could  found  no  prescriptive  light, 
since  It  was  authorized  1^  the  Curtis  deed. 

The  ref«%nce  in  the  deed  of  July,  188S, 
from  the  plaintiff  to  the  defendant  to  "any 
right  of  way  or  farm  crossing  that  may  ex- 
iBt"  im  Us  favor  over  tbs  nlbosd  did  not 


estop  Oie  defendant  from  denying  that  there 
was  any  such  right  Not  only  is  it  spokoi 
of  merely  as  sometbing  that  "may"  exist,  but 
this  Is  conpled  with  the  provision,  equally 
operative  in  favor  of  both  parties,  that  the 
"conveyance  is  not  to  affect  any  such  rights." 

It  is  urged  that  the  trial  court  has  found 
as  a  fact  that  the  Intent  of  the  Curtis  deed 
was  to  retain  In  him  and  his  heirs  and  as> 
signs  a  permanent  right  of  way  over  the  rail* 
road  as  an  appurtenance  to  the  land  on  each 
side  of  the  granted  premises,  and  that  such 
a)x  Inference  of  fact  from  otber  facts  is  not 
the  subject  ot  review  on  appeal  The  Judg- 
ment obtained  by  the  plaintiff  Is  flinally  rested 
by  the  finding  In  the  alternative  upon  one  or 
the  other  of  two  Inconsistent  grounds,— either 
that  the  provision  In  the  Curtis  deed  as  to  a 
crossing  constituted  an  exception,  or,  tt  this 
be  not  so,  that  the  plaintiff  had  a  prescriptive 
title  by  adverse  use.  These  are  expressly 
stated  to  be  conclusions  of  law,  and  the  pre- 
liminary finding  as  to  a  right  of  way  under 
the  Curtis  deed,  appnrtenant  to  the  entire 
premises,  while  described  as  an  Inference  of 
fact.  Is  essentially  one  ot  law.  for  it  must  be 
read  In  connection  with  the  final  adjudica- 
tion that  this  right  Is  of  the  character  of  an 
exception.  The  terms  of  the  deed  are  before 
us,  and  also  the  situation  of  the  premises, 
and  the  acts  ot  the  parties  in  the  natme  of  a 
practical  ccmstruction  of  the  right  reserved. 
The  main  question  Is  as  to  the  meaning  of 
the  words  they  used,  and  proceedings  In  error 
wonld  often  be  bu£  an  Illusory  remedy  were 
an  appellate  court  to  be  considered  as  boond 
In  determining  such  a  question  by  the  opln* 
Ion  of  the  court  below  whatever  that  Is  based 
In  part  on  circumstances  attending  or  follow* 
Ing  the  transaction,  notwithstanding  these  are 
fully  spread  upon  the  record.  Whitman  t. 
Arms  Co.,  S6  Conn.  247,  240,  10  Ati.  571; 
Nolan  T.  Bailroad  Co.,  70  Oonn.  159,  174>  170, 
8d  AtL  116.  There  Is  error,  and  the  Jndg* 
meut  Is  reversed.  The  otber  Judges  amcur- 
red. 


(n  Conn.  U5) 
BOTSFORD  V.  WAIjLAOB. 

(Supreme  Court  of  Errors  of  Connecdcut. 
Aug.  1,  189».) 

JUDOMBNT  —  RBS  ADJUDICATA— INJUNCTION— 
ANSWBRr-DEFKHpS  VNDBR  PRACTICB 
ACT-OOHPUnNT— AH^DUSNT. 

1.  A  judgment  against  the  plaintiff,  declaring 
that  a  deed  could  not  be  varied  by  paroi  evi- 
dence of  an  oral  agreement  between  toe  parties 
as  to  the  right  to  ose  a  passway,  In  an  action 
Involving  land  to  which  he  claimed  legal  titie. 
la  not  a  bar  to  a  suit  in  equity  to  reform  sach 
deed  on  the  ground  that  defradant  bought  tte 
laud  with  notice  of  the  agreement. 

2.  An  injuDction.  will  not  lie  to  restrain  the 
ereotioQ  of  a  building  covering  a  passway  of  the 

fiiaintiff  to'  a  building  on  his  land,  and  prevent* 
Qg  the  light  and  air  from  entering  his  building, 
as  be  has  an  adequate  remedy  at  law. 

3.  The  division  of  a  general  defense  in  an  ac- 
tion in  equitr  Into  separate  defenses  Is  unneces- 
sary under  the  practice  act,  1^  which  the  f  ormsl> 
Itlet  <tf  coDunon-Isw  pleading  az»  aboUAsd. 


Digitized  by 


Google 


G(HUL) 


B0T3F0KD  v.  WALLACE. 


11 


4.  WTiere  ■  d^marrer  has  beea  sustained  to  a 
complaint  In  an  action  to  restrain  the  erection  of 
a  boilding  on  plaintiff's  land,  it  is  error  to  dis- 
allow an  amendment  adding  a  claim  tor  dam- 


Appeal  from  superior  court.  New  Elaven 
etmntj;  Alberto  T.  Roraback,  Judge. 

Action  by  Stanley  BotBford  against  Frank 
A.  Wallace.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Reversed. 

A  demurrer  having  been  sustained  (Pren- 
tice, J.)  to  the  original  complaint,  a  substl- 
tated  complaint  was  filed,  stating  this  case: 
The  plaintiff  was  a  grantee  of  land  In  Wal- 
Ungford  by  deed  from  Lewis  A.  Young. 
Young's  title  came  from  Lorenzo  Lewis  by  a 
deed  containing  a  certain  proTision  as  to  a 
20-foot  wide  back  yard  and  a  10-foot  pass- 
way.>  The  plaintiff  had  refused  to  buy  of 
Young,  unless  Young  could  get  a  conveyance 
from  Mary  B.  Lewis,  the  successor  In  title  to 
Ln«nio  Lewis,  which  would  assure  Young 
and  fals  assigns  against  any  Interference  with 
th^  use  of  this  20-foot  space  to  build  on,  or 
of  the  paasway.  Young  told  this  to  Mary  BL 
Lewis,  and  she  thereupon  agreed  to  conv^ 
to  him  an  absolute  right  of  way  over  said 
paasway.  The  conveyance  was  drawn  and 
executed  on  Deconber  17, 1S88,  but  the  scrive* 
Dcr  by  mistake  (»nltted  to  include  the  right 
ot  way,  tbougb  be  Informed  both  parties  to 
tiie  deed  that  It  was  thereby  conveyed,  and 
sn^  was  th^  Intention.  Young  thereupon 
giaTe  fbe  plaintiff  a  warranty  deed  of  the 
premises  bargained  for.  Including  the  right 
ot  paasway.  The  plaintiff  at  once  put  up  an 
expensive  brick  bnllding  oa  the  land,  occupy- 
ing part  of  the  20-foot  qiace,  and  extending 
to  within  1  foot  of  the  paasway,  and  dartv- 
Ing  a  large  part  of  Its  ll^t  cm  the  aoutii  aide 
fnxn  the  passway;  which  passway  be  has 
ever  since  used  dally,  under  a  claim  of  right 
In  1890^  Mary  Lewis  scdd  to  the  defendant 
ttM  land  covered  by  the  passway,  he  having 
fan  notice  of  all  the  foregoing  facts.  Ha 
thereupon  refused  to  allow  the  plaintiff  to  use 
Oie  pasnray,  or  to  Join  in  rectifying  the  errw 
in  the  deed  of  1883,  and  since  the  commence* 
ment  of  this  action  has  erected  a  permanent 
building,  covering  the  passway,  and  also  part 
of  the  plaintiff's  land  adjoining  thereto,  which 
wholly  prevents  light  and  air  from  entering 
the  flrat-story  windows  on  tiie  south  side  ol 
ttie  plaintiff's  building-;  and  he  Intends  to 
maintain  said  building.  The  dalma  were  for 
d)  a  reformaticm  of  the  deed  of  1888,  and  <^ 
an  Injunction  against  obstructing  the  pass- 
way,  or  (S)  the  plaintiff's  said  windows,  and 
<<Q  against  erecting  or  maintaining  a  building 
upon  land  of  the  plaintiff,  and  adjoining  said 
windows.  A  donurrer  was  filed  to  the  fourth 
prayer  for  relief,  because  there  was  ronedy  at 
law,  and  also  because  the  building  was  al- 
ready  erected,  and  sustained  (Bmraback,  J.) 
<m  the  latter  grotmd.  An  answw  waa  then 

1  This  and  the  ether  deeds  In  gaestiw  are  d^ 
■eribed  la  the  report  of  Botatora  v.  Wallacsh  00 
Gcna.  268,  87  AtL  903. 


filed  specifying  three  sq^arate  defeosea.  The 
first  was  res  adjudicata,  based  on  the  Judg* 
ment  in  the  former  cause  between  the  same 
parties,  reported  In  60  Conn.  263,  37  Ati.  902. 
The  second  was  mainly  a  series  of  denials, 
fortified  as  to  certain  points  by  a  repetition 
of  the  claim  of  res  adjudicata.  The  third  de- 
fense set  up  that  the  plaintiff,  before  the 
defendant's  purchase,  had  buUt  on  most  of 
the  south  half  of  the  20-foot  space,  and  fenced 
up  the  residue  of  It  so  as  to  exdnde  the  de- 
fendant's grantors  fnKU  any  use  of  it,  and 
the  plaintiff  had  no  right  to  a  paasway  at  the 
time  of  said  purchase.  A  demurrer  to  the 
first  and  third  defenses  was  overruled  (Rora- 
back,  J.),  and  leave  granted  to  amend  the 
complaint  Thereupon  the  plaintiff  filed  an 
amendment  by  adding  as  a  fifth  claim  tov  re- 
lief, "$S,000  damages."  This  amendment  the 
court  disallowed,  and  thereupon  rendered  Judg- 
ment for  the  defendant 

Henry  O.  Newbm,  for  i^pellant  John  W. 
Ailing  and  Oswln  H.      Fowler,  tot  appellee. 

BALDWIN,  7.  (vfter  stating  the  fftcts).  In 
the  tenner  action  between  these  parties  (Bots- 
fozd  T.  Wallace,  60  Conn.  268,  87  Aa  902), 
the  plaintiff  aeserted  In  bis  comj^alnt  a  legal 
rlfl^t  to  the  pasaway  In  question  by  vlrttie  ot 
a  paper  title  under  anndry  conreyanceB  from 
Lorenzo  Lewis,  Mary  E.  Lewis,  and  Lewis  A. 
Young.  The  decision  w^  that  he  had  no 
such  right.  Be  also  sou^t  iq»n  the  trial  to 
affect  the  constmction  of  the  deed  of  Decern* 
her  17,  1888,  fnnn  Mary  B.  Lewis  to  Lewis  A. 
Young  by  evidence  of  an  «al  agreement  on 
her  part  to  conv^  tiierAy  a  right  to  use  ttie 
passway,  notwithstanding  anything  that  might 
be  done  In  building  on  ttie  20-foot  back  yard, 
and  that  die  so  agreed  because  Young  told 
her  that  otherwise  the  idalntlff  would  not  buy 
of  hbn.  Tlie  decision  waa  that  the  deed  coidd 
not  be  thus  varied  by  paroL  The  mitin  cAiject 
of  the  pcesent  action  Is  to  reform  llie  deed  ot 
December  17.  1883,  making  It  what  the 
parties  to  It  Intended  It  ahould  be;  the  aver- 
ment being  that  tiie  dtfendant  benight  with 
notice  of  the  idalntilFs  equity.  In  one  suit 
the  plaintiff  declared  that  he  had  a  legal  title; 
in  the  other  he  declares  that  he  has  mme,  but 
that  tiie  defendant  la  eqnltaUy  bound  to  glre 
him  one.  llieBe  causes  of  ection  axe  radically 
different  end  the  donnrrer  to  tin  "first  de- 
fuae**  itaould  have  beat  ansttined. 

The  "third  defense"  Rated  on  tiie  legal 
effect  of  the  deed  from'  Loremo  Lewis,  ilnder 
which  the  passway  was  originally  created. 
Hie  complaint  alleged  an  agreement  on  the 
part  of  Lewis*  sncceeaor  In  titie  to  surrender 
any  reserved  rfgtata,  and  make  tiie  rlj^t  to  use 
the  passway  abs(dato  and  unconditional.  If 
there  was  such  an  agreement,  and  Oie  defend- 
ant purchased  with  notice,  equity  would  re- 
quire blm  to  abide  by  it;  and  tiie  fkct  tiiat  the 
plaintiff  had  no  l^al  titie  would  be  the  very 
reason  why  he  abould  be  given  one  by  ordei 
of  court  Hiere  was  also  error,  therefore,  In 
•vcrruling  the  demurrer  to  thia  defense. 
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R  Is  used  tbat  In  13m  pleadings  In  tbe  f(W> 
mer  actioa  tbe  defendant  set  np  In  his  ie]oln- 
ier  that  he  was  a  purchaBer  without  notice, 
and  that  the  plaintiff,  by  not  denying  this  al- 
legation, admitted  Its  truth,  and  so  is  pre* 
eluded  from  now  raising  the  same  qnestion 
again.  Such  woidd  t>e  the  case  If  the  questions 
were  the  same.  But  the  averment  fiius  admlt> 
ted  fo  be  true  was  ttiat  there  was  "no  agxee- 
ment  In  writing  between  Lewis  A.  Tonng  and 
Mair  B.  lewis"  for  her  releasing  hw  right  to 
use  the  20-foot  space,  so  as  yet  to  leave  the 
right  to  use  the  passway  In  full  force  In  favor 
of  Young  and  bis  assigns,  and  that  tbe  de* 
fondant  bought  without  notice  of  "any  audi 
agreement"  The  present  action  counts  on  no 
agTMment  In  writing,  bnt  on  notice  ot  one 
resting  In  pand,  evidence  of  which  was  prop- 
erly excluded  in  tbe  forma:  suit  Hie  divi- 
sion of  the  answer  Into  three  separate  d» 
fenses,  each  entitied  as  a  s^arate  piece  of 
pleading,  was  unnecessary.  One  practice  act 
has  more  resemblance  to  the  English  judica- 
ture act  than  to  the  code's  of  dvU  proce- 
dure of  most  of  Ihe  United  States.  Its  great 
object  was  slnu>Uclty.  With  this  view,  It 
discarded  the  technical  tbrmalitles  of  j^ead- 
Ing  at  common  law,  and  followed  In  tbe  main 
the  practice  In  equity.  Bach  party  Is  to  tdl 
tils  stoiy  in  plain  and  concise  tarns,  and  to 
divide  it  Into  short  paragn^fas.  Oen.  St  | 
880.  Ihe  denial  of  any  paragraph  ctrntainlng 
a  material  allegation  constitutes  an  Issue  of 
fact  No  Issue  is  to  be  joined  on  a  demurrer. 
Practice  Book,  p.  17, 1 12.  Different  and  dis- 
tioct  causes  of  action,  If  joined  in  one  suit 
should  be  set  out  In  s^psrate  counts,  and  In 
such  case  matters  ot  defense  appropriate  to 
(me  of  them  only  are  to  be  a^^ately  plea&d. 
Id.  f  8;  Graft  BefrlgemUng  Uacb.  Oo.  v. 
Qulnnlplac  Brewing  Co.,  6S  Oram.  6KU  668, 
29  Atl.  76.  But  in  ordtauuT  cases,  brought 
upon  a  ringle  cause  of  action,  or  one  founded 
on  a  transaction  whldi  may  give  several  caw- 
es  of  action  not  deaily  distinguishable  from 
each  other,  tbe  old  rules  of  equity  procedure 
are  to  be  fdlowed,  and  all  matters  of  Cact  In- 
volved in  the  defense  comUned  In  a  aln^e 
answer,  divided  only  by  puagrai^a.  Appeal 
of  Freeman,  71  Oonn.  708,'  48  AtL  iSS.  An 
answer  bi  chancery  oftei  contained  matters  In 
avoidance,  some  <tf  which  were  untrue,  wtd 
others  impertinent  or  Insnffldent  The  de- 
fendant could  except  to  the  latter  and  deny 
the  former.  He  had  no  right  to  ask  for  a 
separation  between  them,  so  that  those  of 
each  description  should  be  grouped  into  a  sep- 
arate and  single  def^ise  or  piece  of  pleading. 
However  advisable,  In  early  days  of  E^Ush 
history,  It  might  haVe  been  to  divide  up  l^al 
ideas  In  this  way,  so  as  to  narrow  the  issue 
to  a  alngle  point  easily  to  be  comprehraided 
by  a  jury,  the  courts  of  chancery  saw  no  occa- 
don  for  embarrassing  their  own  procedure  by 
su<A  artificial  refinements.  Tb^  preferred  to 
have  the  parties  state  their  case  In  the  natural 
war*  -Any  point  of  law  which  might  ttius  sp- 
pear  cotOd  be  taken     sqitaTBtdy,  and.  If  dla- 


doeed  cm  the  face  ot  the  un,  would  property 
be  raised  b7  *■  dannrror;  bnt  such  a  demurrer 
rarely  ran  against  the  whcde  plea^ng.  me 
present  practice  In  tlie  diauceij  division  of 
the  high  court  of  Justice,  under  the  ordos  ot 
court  resting  on  the  judicature  act  Is  even 
almider.  No  demurrer  is  allowed.  If  oltiier 
party  disagrees  with  the  other  as  to  the  legal 
effect  of  an  allesatlon  In  tbe  "statment  ot 
daim"  or  "statement  of  defense,"  he  asks  to 
have  tbe  point  of  law  thus  raised  set  down  for 
argument  Its  dlQnsItion  msy  simply  dear 
the  way  tor  a  trial  of  the  facti,  or  it  may 
control  the  judgmeit  Thus,  in  a  case  aris- 
ing Boom  aftw  the  promulgation  ot  the  oilers 
of  court  of  18B8,  by  which  donurrers  are  abd- 
Ished,  tbe  plalntUf  alleged  that  the  defendant 
had  certain  lands  under  a  devise  absdnte  in 
tmns,  bnt  really  subject  to  a  secret  trust 
which  was  void  under  the  law  ta  mortmain. 
He  therefore  sued,  as  tite  hdr  of  the  devisor, 
to  enforce  a  resulting  trust  The  "statement 
of  defense**  <a  single  idece  of  ideadin^  was: 
First  that  there  was  no  secret  tnut;^  and, 
sectmd,  that  If  any.  It  was  valid  under  a  cer- 
tahi  statute  of  48  Geo.  m.  "Oib  lOalntiff  had 
the  pdnt  of  law  thus  rstaed  set  down  for 
argumoit  It  was  decided  against  him,  and 
theretipon  final  Judginoit  was  nnd«ed  ttv 
the  d«Fendant  O'Brien  v.  lessen,  28  CSl 
IMv.  S72.  It  is  these  prlnclides  of  equity  idead^ 
Ing  tbat  onr  i^actioe  act  baa  preferred  to  the 
rigid  and  artlfldal  methods  of  the  common 
law.  Gen.  St  1 877.  We  have  given  this  ex- 
planatlon  of  their  ^ipUcation  at  greater  length 
than  might  otiimrise  have  seemed  necessary 
had  not  tbe  present  case  been  one  of  several 
which  have  recently  come  op  on  appeal  in 
which  the  provisions  of  the  practice  act  have 
been  disregarded  In  a  way  hidlcating  a  radical 
mtsappreheoslcHi  of  tbdr  purpose  and  effect  In 
uniting  and  almpUfylng  all  pleadings  In  dvll 
actions.  In  tbe  case  at  bar  It  was  claimed  in 
defense  tiiat  by  ezduding  the  def  wdantf  a 
grantors  from  any  use  of  the  20-foot  bade 
yard  the  plaintiff  had  destroyed  his  right  of 
way.  If  any  he  ever  bad;  that  this  had  been 
decided  in  the  former  case;  and  also  that  sev- 
eral of  the  avermmts  in  the  conqilalnt  were 
untrue.  In  one  sense,  these  are  several  and 
separate  dtfensefc  In  another,  they  are  one 
general  answo:  to  tiie  plaintiff's  case,  and  as 
audi  they  could  be  most  dmp^  presented  and 
most  convmlraitly  considered  If  grouped  to- 
gether, under  suitable  paragraphs,  In  a  single 
and  otherwise  undivided  statraient 

There  was  no  enor  In  sustaining  the  demurs 
m  to  tiie  fourOi  dalm  for  relief.  If  the  de- 
fendant had  ^ced  a  building  on  land  of  tiie 
plaintiff,  than  was  adequate  remedy  at  law. 
TUs  was  not  the  particular  ground  upon 
which  It  was  sustained,  but  It  was  iwoperiy 
presented,  and  suppnte  the  judgment  That 
the  building  bad  been  erected  pending  the  suit 
waa  mit  of  -Itsdf,  any  bar  to  a  claim  for  an 
Injunction  against  Ita  continued  maintenance. 
Enfield  Tdl-Brldge  Cio.  t.  Hartford  *  N.  H, 
B.  Co.,  17  Conn,  40,  65. 
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Then  was  error  tn  dlaaUowlns  tlie  amend- 
wnt  adding  a  dalm  for  damages.  It  Is  tme 
ttiat  tor  a  wrmig  committed  pending  the  salt 
b7  boUding  iipon  tlie  ^alntllTs  laud  they 
conld  not  properly  be  awarded.  Woodbrldgo 
T.  n»tt  *  Whltn^  Co.,  68  Omul  801,  884.  87 
AtL  688.  But  If  he  bad  bollt  upon  bis  own 
land,  in  such  a  my  as  to  Infringe  the  rights 
itf  flie  plaintiff  by  darkening  his  windows 
and  obstmctliig  his  passway,  it  might  be  that 
pecuniary  compensation  would  be  a  remedy 
more  apf^priate  than  an  Injimctlon  to  com- 
pel the  removal  of  the  stmctnre,  or  one  that 
mll^t  be  glTon  as  an  altanailve  to  that 
Tbe  idalntlff  lost  any  right  to  a  review  of 
tha  rollng  that  the  original  complaint  was  In- 
■otBdent  when  he  filed  his  snbstltuted  com- 
plaint Goodrich  V,  Stanton.  71  Conn.  418, 
42^  42  Aa  74.  m«ce  is  error.  The  Judg- 
ment la  set  dside,  and  the  caoae  remanded, 
wiOi  dUrectlons  to  vacate  the  Mder  disallowing 
the  addition  of  the  fifth  claim  for  rdlef.  and 
to  allow  the  same,  and  to  reverse  the  orders 
ovecmllng  the  demnirer  to  that  part  of  the 
answn  contained  In  the  first  and  thbid  de- 
Canaea.  The  other  Judges  concur. 


(n  Conn.  SOX) 

BFIBO  r.  NTTBJN. 
(Bbprema  Oonrt  of  Enon  of  OonneetleuL 
Aug.  1,  1SS9.) 

TBXAI<— ADMISSION  OF  BVIDBNCB— GROSB-BX- 
AUINATION— STATBHSNTS  BY  COUNSEL— 
— FILIKQ  BRIEF  WITHOUT  NOTIGB. 

1.  It  la  not  error  to  pemdt  defendant's  coan- 
■d  on  eroas-ezamination  to  ask  ptatntifTs  wlt- 
ncas,  in  order  to  ideDtify  liim,  if  he  was  the  same 
person  who  had  a  lawsuit  with  hli  brother,  the 
inrcsent  plaintiff,  at  a  former  time,  in  the  same 
court 

2.  A  atatanBDt  by  defeDdanfs  connael  while 
attemptlDg,  by  a  question,  to  Identify  the  witness 
as  the  same  person  who  bad  a  lawsuit  with  his 
brother,  the  present  plaintiff,  at  a  former  time, 
before  the  same  court,  to  the  effect  that  the 
witness  on  such  former  trial  had  committed 
"rank  perjury/*  Is  not  suffldent  ground  for  a 
new  trial  wane  the  case  waa  not  tried  before 
a  JntT. 

3.  where  findings  show  that,  after  the  argu* 
ments  were  closed,  defendant  s  counsel  placed 
on  file  and  banded  to  tlte  conrt  a  brief  in  which 
be  diacnssed  quatlons  material  to  the  case,  and  - 
that  the  conrt  read  the  brief  before  deddiug  the 
ease,  and  it  does  not  appear  that  the  brief  was 
ever  submitted  to  the  opposing  connsel  for  ex- 
amination, or  tlut  they  had  aoy  knowledge  of 
Its  filing  or  its  content^  idalntifE  Is  entitled  to  a 
new  trial,  though  the  trial  judge  said,  in  render^ 
big  his  deddoD,  that  he  was  not  influenced  by 
sndh  brief,  as  such  an  irreeularity  amounts  to  a 
denial  of  the  right  of  plaintifF  to  be  heard  In 
court. 

Appeal  from  district  court.  New  Haven 
county;  George  H.  Co  well,  Judge. 

Action  by  Benjamin  Splro  against  Abraham 
Nttkln  on  a  note.  There  was  a  Judgment  for 
defendant  and  plalntMt  appeals.  New  trial 
giantea. 

The  defendant  waa  the  maker  at  the  note 
hi  question.  The  payee  was  one  Louis  Bpiro, 
wbo  indorsed  the  same  to  his  brother,  the 
piatotifr.  befora  the  naturltjr  of  tbe  not*. 


The  court  found,  as  claimed  by  the  defend- 
ant, that  in  the  presence  of  certain  other  per- 
sons, who  were  witnesses  on  the  trial,  he  paid 
$^  to  said  Lonia  Splro  upon  the  note,  and 
afterwards  paid  tbe  remainder  of  the  note  by 
tbedt  b^ore  ttie  same  waa  indorsed  by  tbe 
plahitlff.  Such  payment  was  denied  by  the 
payee.  Tbe  trial  Judge  found  the  following 
further  facta:  "The  plaintiff,  Botjamln  Splro, 
claimed  to  have  paid  his  brotbo:,  Louis,  the 
sum  of  9186,  in  five  different  payments,  for 
said  note,  and  that  he  waa  the  good-faltb 
holder  of  the  same;  .but  the  evidence,  and  all 
the  facts  sworn  to  connected  wltb  tbe  case, 
did  not  convince  me  that  he  waa  an  Innocoit 
bona  fide  bolder  for  value.  On  the  cross-ex- 
amination ctf  LonlB  ^Iro,  the  plaintiff's  wlt^ 
ness,  defendant's  attorney  asked  blm  If  he 
was  tbe  same  person  who  had  a  lawsuit  with 
his  brother,  the  innsent  plalntilt  in  1880.  In 
diis  conrt  The  plaintiff  objected  to  Uils 
question  as  being  inmuterlal  and  Irrdevant. 
Defendantfs  counsel  stated  that  tbe  case  re- 
ferred to  was  tried  before  bta  honor,  Judge 
Cowell.  and  that  at  that  trlal'sald  Louis  Sj^ro 
committed  rank  poijury,  and  that  he  was  not 
entitled  to  belief  In  the  presoit  case.  Plain- 
tiff's connad  jaotestsd  against  this  statement, 
and  said  It  waa  not  proper  to  attonpt  to  In- 
fluence tbe  court  in  that  way.  The  court  ad- 
mitted tbe  question  for  tbe  purpose  of  tdentl- 
flcatkm,  wltbout  comment,  tbe  plaintiff  duly 
excepting.  The  witness  answered  that  be  did 
have  a  case  with  tbe  present  plaintiff  In  1880. 
On  the  aigumrat  at  the  case,  defendant's 
counsel  stated  to  the  court  that  the  same 
Louis  Splro  bad  committed  porjury  before 
tils  honor  on  the  case  alluded  to  as  having 
been  tried  in  1800,  and  that  the  court  should 
take  Judicial  knowledge  of  that  fact  u  not 
entttUng  blm  to  credence  In  the  iveseot  case. 
PlaltttUTs  counsel  protested  against  this  line 
of  argument  tnit  the  defmdanf  s  counsd  was 
allowed  to  proceed  without  rebuke  or  com- 
ment the  court  Wbm  tbe  arguments  In 
said  case  were  (dosed,  Octobo*  fitb,  defendant's 
connsel  placed  In  the  file,  with  the  other  papers 
and  ezhiblta  used  In  tbe  trial,  and  handed  to 
tbe  oourt  a  writtm  Mtf  which  he  bad  pre- 
pared In  the  caae  (BUilbit  XZ),  plalntllFs 
connad  making  no  Objection,  and  the  court 
making  no  ruling  ttaeretm.  The  court  ^aced 
Its  copy  on  the  SIb  also,  and  did.  aa  a  matter 
of  fact  read  aald  brief  prior  to  rendering  Its 
decision  on  October  8,  1886.  Tbe  court  had 
formed  lis  Judgment  In  the  case  at  the  time 
said  a^uments  vren  finlahed,  and  said  Iwlef 
had  no  -Infiuence  whatever  In  causing  a  de* 
dslon  for  the  defendant." 

Alb^  F,  Bradatreet  and  Charles  G.  Boot 
for  appellant  John  O'Neill,  for  appeQee. 

HALL,  X  (after  stattng  the  facts}.  Upon 
the  trial  of  an  action,  the  parties,  aa  a  gen- 
eral rule,  are  permitted  to  present  only  such 
evidmce  as  will  affect  the  qoeaUons  which 
are  within  tbe  tmas  framed.  An  eze^tkn 
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to  this  rule  1b  ttiat  which  renders  admissible 
certain  evidence  offered  to  Impeach  the  credit 
o£  witnesses.  By  section  1096  of  the  Genonl 
Statutes  the  Interest  of  a  witness  In  the  event 
of  a  snlt,  or  hia  conrlctlon  of  a  crime,  though 
neither  wUI  disqualify  him,  may  be  shown  for 
the  purpose  of  aflCectlng  his  credit  White  df* 
recC  evidence  of  the  ganeral  r^otatlon  ot  wit- 
nesses for  trathfnlness  may  be  offered  in  m- 
der  to  Impugn  thdr  credit,  and  tor  the  same 
purpose  Buidi  previous  declarations  <a  acttons 
of  a  witness  ss  are  Inconsistent  with  bis  tes- 
timony a>  to  the  matters  in  issue  may  be 
shown,  neither  party  can  offer  evidence  ct 
partlcniar  Instances  of  the  untruthfulness  of 
a  witness  ont  of  court,  concerning  Immaterial 
matters;  for  the  purpose  of  In^eachmrat  1 
Swift,  Br.  148;  Fos^  t.  Balmfbrth,  41  Conn. 
486L  Nw,  for  that  purpose,  can  evidence  be 
offered,  even  under  our  statute  to  i^ve  that 
upon  tiie  trial  of  another  case  ctmceming  am 
Independent  subject  a  witness  testified  false- 
ly.  When  evidence  is  offered  to  sliow  ttiat  a 
witness  Is  unwwthy  of  credit  because  of  lila 
comnlsslon  of  a  olme,  the  court  will  not 
alter  upon  a  trial  of  the  question  of  hta  guUt 
or  Innocence,  but  will  limit  the  evidence  to 
tiM  proof  ct  convlctlw  of  ttie  dfense.  1 
Qneol  Bv.  |  461;  Hall  t.  Brown,  80  Conn. 
CGL  Vj9oa  cross-ezamlnattoi  a  much  wider 
range  of  InqtUiy  as  to  collateral  matters  Is 
permitted.  It  Is  a  well-aettled  rule,  however, 
that  witnesses  cannot  be  cross-ocamlned^upon 
cdlatnal  mattotf  for  the  mere  purpose  <tf 
afterwards  ctmtradlctlng  them,  and  so 
crediting  tiiem.  It  is  also  true  that  npoo 
cross-examination,  with  the  view  of  affecting 
the  credit  of  a  witness,  counsel  are  almost 
unlTersally  permitted  to  ask  as  to  partlcnlaz 
and  significant,  bat  not  too  remote,  evenia  of 
his  history,— anch  as  hIa  present  sitoatkm, 
where  and  with  whom  he  has  resided,  his  esn- 
ployment,  his  business  relations,  and  hta  aa* 
sodateSL  Sudi  Inquiries  are,  In  a  measure, 
discretionary  with  the  trial  court,  and  that 
court  may  properly  permit  a  cross^xamlna- 
tton  within  reasMiaUe  Ihnlts  as  to  other  facte 
in  the  life  ctf  a  witness  showing  such  Immoral 
or  criminal  oim^ict  as  prove  him  to  be  un- 
rdlable  and  unworthy  of  trust;  the  ^toit 
of  auch  Inquiries,  and  the  time  to  be  am- 
Bumed  by  them,  being  largely  a  nwtter  of  dia- 
cretlon.  1  OreenL  Bv.  ti  460r459;  1  Tbomp. 
Trials,  11  4S8-161;  Storm  v.  C.  Sh  M  U.  8. 
76;  Watson  v.  Twombly,  60  N.  H.  That 
a  witness  has  been  convicted  of  a  crime  must 
be  ivoved  by  the  higher  evidence  oi  the  rec- 
ord, and  not  by  erosxxamlnatlcm.  1  QreenL 
Bv.  I  457.  No  claim  Is  made  that  the  witness 
Louis  Spiro  had  been  convicted  of  the  crime 
of  perjury.  No  attempt  was  made  to  prove 
that  be  bad  testified  falsdy  in  Uie  other  case, 
and  It  does  not  appear  of  record  that  the  court 
considered  Oat  he  was  discredited  bi  the 
former  case.  It  wss  not  error  to  permit  de- 
fendant's counsel  to  ask  the  question  oo  cross- 
examination  to  identify  the  witaess  as  the 
person  who  had  been  a  party  and  a  witness 


In  a  suit  with  bis  brotho'  upon  a  former  oc- 
casion before  the  same  court  which  tried  this 
case. 

We  do  not  regard  the  statement  of  defend- 
ant's counsel  to  the  court  that  the  witness 
Louis  SpIro  committed  "rank  perjury"  upon 
the  trial  of  the  ftmner  case  as  suffldmt  ground 
for  granting  a  new  trial,  especially  as  tills 
caae  was  not  tried  to  the  jury.  White  new 
trials  are  sometimes  granted  for  permitting 
such  remarks  In  the  presence  (tf  the  Jury, 
transgressions  of  those  rales  of  pn^slonal 
proprle^  which  afaould  govern  attorneys  dur- 
ing the  tdal  of  causes  usually  furnish  reas<na 
for  action  tlie  trial  court,  rattier  than 
grounds  for  an  aiveal  to  this  oourL  State  v. 
Hamilton,  6S  Mo.  522.  Tlie  finding  ahow*  that 
when  tte  argumente  In  the  case  were  dosed 
counsel  tot  defendant  placed  In  the  file,  with 
other  papers  and  eibibits,  and  lianded  to  ttie 
court,  a,  written  brief,  in  wlilcb  he  dlacdssed 
the  question  of  the  alleged  prajury  of  Louis 
Splro  In  the  former  caa^  and  the  questloiis 
relating  to  tlie  idalntlfl  being  a  holder  In 
due  course  of  said  note^  and  othw  qaealtoiis 
material  to  the  case,  and  that  the  court  reed 
this  brief  before  dedding  tiie  case.  The  find- 
ing states  that  the  plaintiff  made  no  oibjectlai, 
but  it  does  not  appear  that  this  brief  was 
ever  submitted  to  t^KMdng  connsd  for  elim- 
ination, or  that  they  wen  Infonned  fbct  it 
was  pnqposed  to  file  such  a  brief,  or  that  per^ 
ndssion  of  the  court  was  asked  to  ffle  it,  or 
that  counsel  for  plaintiff  had,  until  after  the 
decld<Hi  of  the  canaet  any  knowledge  of  the 
mattw,  excepting  that  they  may,  without 
knowing  Ito  character,  liave  sem  the  docu- 
ment placed  in  the  files.  In  their  brtef  In 
this  omrt  plaintiff's  counsel  Insisted  that  the 
tRTlef  in  question  was  not  referred  to  in  the 
oral  argument  In  tiie  trial  court;  and  ttiat  it 
was  BUbmltt^  to  ttiat  court  without  thdr 
knowledge.  We  find  no  denial  of  theae  daims 
In  the  brief  of  the  detaidant  It  Is  an  un- 
doubted right  of  the  partlea  to  an  action  to 
be  heard  by  argument  upon  folrly  debatabte 
questions  of  fact  ralaed  e^dence  in  the 
case.  This  right  la  subject  to  certain  reason- 
able Umltetions  the  court  But  ttie  par- 
ties are  always  entitled,  before  the  dedalon 
of  their  case,  to  a  tair  opportunity  tar  dis- 
cussion by  their  counsel  of  the  questions  so 
presented.  Boone's  Weeks,  Att;^  at  law, 
p.  240.  i  110;  Doughiss  V.  Hill,  28  Kan.  S27. 
To  permit  the  counsel  upon  one  side  of  a 
case  to  argue  It  In  the  absence  of  bis  ap- 
pcment,  and  witbout  his  knowledge;  or  notice 
to  him,  and  without  giving  him  an  <qvor^ 
tunity  to  reply,  would  be  such  a  denl^  of  the 
right  of  a  party  to  be  heard  In  court  and  such 
a  departore  from  the  usual  and  regular  meth- 
ods of  procedure,  as  would  warrant  the  grant- 
ing of  a  new  trUd.  As  we  Interpret  the  find- 
ing before  us,  that  was  the  practical  effect  ot 
tiie  filing  counsel  and  the  raiding  by  the 
court  of  the  brief  In  question.  Assuming  ttiat 
there  was  no  intention  to  conceal  the  filing  of 
this  brief  from  xdalatiff'B  counsel,  and  thai 
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tbe  oonrl^  la  examining  It  supposed  It  bad 
twen  filed  with  tbelr  amaent;  we  tbink  tbe 
proceeding  wu  so  irregular  that  a  new  trial 
oagbt  to  be  granted.  Tbe  trial  Judge  has  said 
tliat  In  rendering  Us  decision  be  waa  not  In- 
flnenced  br  the  contents  of  the  brief  so  filed. 
Such  statement  cannot  be  accepted  aa  em- 
dudve.  Peck  t.  FWoe»  68  Conn.  S20,  28 
AO.  621  Though  the  onl7  effect  of  reading 
Oe  brief  may  have  been  to  confirm  the  judge 
In  the  opinion  which  he  bad  already  formed, 
that  opinion  might  hare  been  changed  had  the 
plaintiff  replied  to  the  argument  of  tbe  de- 
fendant'a  brief.  There  is  error,  and  a  new 
trial  la  granted.  The  other  judges  concurred. 
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CSopreme  Court  of  Elrrora  of  Oomnectleat. 
Aog.  1,  1899.) 

AFPa&L— REVIEW  OF  RULING  ON  DBICDRBBR 

—HUSBAND  AND  WIPE— CONTaAOT 
OF  SEPARATION— VAIjIDITT. 

LThe  filbig  of  a  second  amended  complaint 
is  m  withdrawal  of  the  flnt,  and  the  ruling  on  a 
dKntirrer  to  the  first  amended  complaint  will 
not  be  reviewed. 

2.  A  c-ontract  of  snuradon.  made  between  a 
hnsbend  and  wUe^  where  It  was  agreed  that  as 
a  eonaideratitHi  for  the  transfer  of  certain  aav- 
inga-bank  books  by  the  bnsband  to  the  wife  she 
was  to  leaVe  her  retatives  and  friends,  and  live 
among  strangerst  until  lie  should  be  willing  to 
take  her  to  nia  own  home,  no  cause  for  their 
separation  appearing,  and  the  evident  purpose 
of  tbe  asrecment  being,  not  the  termination 
or  saspensioD  of  tbeir  relations  as  husband  and 
wif^  but  the  conceaimeat  of  them,  will  not' 
be  enforced  In  an  action  bj  the  wife  to  recov- 
er  damages  for  Its  breach,  as,  by  Its  terms,  they 
were  voluntarily  to  live  apart  without  adequate 
cause,  and  for  purposes  which  are  against  good 
morals  and  the  public  welfare. 

Appeal  from  superior  court.  New  Haven 
county;  Samuel  O.  Prentice,  Jud^. 

Action  by  Mary  A.  Boland  against  Frank 
J.  0*Nell.  administrator,  to  recover  damages 
ttx  breach  of  contract  of  separation  made  be- 
tween plaintiff  and  ber  husband,  defendant's 
Intestate.  There  was  a  Judgment  for  defend- 
ant, and  plalntifl  appeals.  Affirmed. 

In  the  original  writ  the  plaintiff  describes 
herself  aa  Mary  A.  BoUud,  formerly  known 
as  Hary  A.  Casey.  In  the  orighial  com^nt 
she  asked  for  $15,000  damages,  and  for  spe- 
cific performance  of  the  ccmtract  therein  set 
forth. 

The  plaintiff  filed  an  amraided  complaint, 
which  was  demurred  to,  and  the  demurrer 
waa  sustained.  Thereupon  she  filed  a  second 
amended  complaint,  whidi  was  aa  follows: 
(1)  The  plaintiff  was  the  wife  of  Ihe  said  Pat- 
rick G.  Boland,  deceased.  ^  Said  marriage 
relation  was  entered  into  subsequent  to  April 
30.  1877.  (3)  In  consideration  of  the  prem- 
ises; and  <tf  the  legal  and  moral  obUgatlona 
whi<^  the  said  Patrick  O.  Boland,  deceased, 
was  under  to  the  plaintiff,  and  of  the  plain- 
tiff's promise  to  and  agreement  with  the  said 
Patrick  C.  Boland,  deceased,  not  to  enforce 
by  I^al  ^pceedlngs  her  legal  rights  and 


claims  against  him  to  compd  him  to  inwart 
and  maintain  her,  and  In  furtho:  consldem- 
ti<Hi  of  the  plain  tlff'a  promise  to  and  agree- 
ment with  the  said  Patrldc  0.  Boland,  d»  . 
ceased,  to  leave  tua  relatives  and  friends,  and 
to  go  to  Hartford,  and  to  live  among  atnm- 
gers,  and  to  conduct  hersdf  In  a  Tlrtoous 
manner,  and  to  support  and  to  maintain  hec^ 
self,  and  that  this  condition  of  affairs  should 
continue  until  such  time  as  the  said  Patrick  C. 
Boland,  deceased,  should  be  willing  to  take  her 
to  his  own  home^  the  said  Patrick  O.  Boland, 
on  the  4th  day  <a  July,  1886,  and  on  divers 
other  days  prlw  thereto  and  since  said  4th  day 
of  July,  1808,  agreed  to  and  ^th  the  said 
Hary  A.  Boland  to  transfer,  assign,  and  deliv- 
er to  her  two  bank  hooka,  to  wit,  one  book 
tm  the  Olty  SavingB  Bank  of  a^d  Herlden,  and 
one  on  Qie  Herlden  Savings  Bank  of  aald 
Merldoi,  together  with  the  sums  of  mon- 
ey owned  by  the  said  deceased  and  reiwe- 
sented  by  the  said  books,  bdng  In  aH  the 
sum  of  flO^OOO.  (4)  From  time  to  time  prior 
to  and  since  said  4th  day  of  July,  1886,  and  up 
to  the  date  of  hia  death,  the  aald  Patrick  a 
Boland,  deceased,  renewed  hia  promise  to  and 
agreement  with  the  plaintiff,  aa  aet  fwth  In 
tbe  preceding  paragraiAi,  and,  upon  tiie  con* 
sldCTations  set  forth,  to  transfer,  assign,  and 
deliver  to  her,  the  said  Haiy  A.  Boland,  the 
legal  title  to  said  bank  books,  and  the  anma 
of  mon^  represented  thereby,  being  In  all 
tbe  sum  of  flO^OOf^  and  partially  made  aiv 
rangementa  so  1»  do  In  the  smnmer  of  1887, 
when  he  died  suddenly,  at  aald  Herlden,  and 
never  In  fact  did  tranafer,  assign,  and  deliver 
to  her  the  said  bank  books  and  the  sums  of 
money  reiwesented  thereby,  betag  In  all  \ha 
sum  of  $10,000,  nor  any  part  thereof.  09 
Said  Hary  A.  Boland,  in  fulfillment  of  her 
promises  and  agreements  as  ^reaald,  did  not 
pursue  her  legal  right  to  suppcxt  and  mainten- 
ance against  ^e  said  Patrick  O.  Boland,  de- 
ceased, and  did  leave  ber  relatives  and  frioidi, 
and  go  to  Hartford,  and  there  remained  until 
the  time  of  the  decease  of  tbe  said  Patrick  (X 
Boland,  and  did  condnct  heraelf  In  a  virtuous 
manner,  and  did  also  support  and  nkalntaln 
heraelf  during  all  (tf  tiie  said  time,  and  p»- 
formed  all  <tf  the  other  conditions  of  the  said 
agreement  on  her  part  to  be  performed.  TUn 
complaint  also  alleged  that  tbe  deceased  left 
an  estate  valued  at  the  time  of  his  ^th,  on 
July  17, 1887.  at  $16,000;  that  plaintUTs  dalm 
had  been  duly  presented  to  tbe  defendant  ad- 
ml  niatrator,— and  claimed  $15,000  damages, 
without  asking  for  the  tmnster^o  her  of  aald 
bank  books. 

To  said  second  amended  ccmiplalnt  the  de- 
fendant demurred  upon  the  following  grounda: 
"(1)  That  tbe  tacts  set  forth  in  said  contract 
do  not  constitute  a  valid  contract,  for  that  a 
husband  and  wife  have  not^  either  In  law  or 
In  equl^,  capad^  to  contract  together  In 
regard  to  the  matters  in  said  substitute  com- 
plaint set  out,  In  the  manner  alleged.  (2) 
That  tbe  alleged  contract  or  agreement  thwe- 
In  set  out  Is  not  valid,  either  Ui  law  or  In 
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eqaity,  because  no  fnlBclatt  or  adequate 
consideration  tberefor  1b  alleged.  <8)  That 
.the  agreement  alleged  to  bare  been  made  was 
and  la  Told,  both  at  law  and  In  eqolty,  aa 
contrary  to  good  morals  and  against  public 
policy.  (4)  That  the  facts  alleged  show  a 
^nUse  to  make  a  gift,  and,  as  no  delivery  In 
fact  is  alleged  to  have  been  made,  the  trans- 
action 18  Incomplete,  and  will  not  support  a 
^oeeedlng  eltiier  at  law  w  In  equity." 

Cornelius  3.  Danaher,  for  fqppellant  George 
A.  Fay  and  William  1^  Bennett,  for  appellee. 

HALL,  J,  (after  stating  the  facts).  The  rul- 
ings of  the  court  sustaining  the  defendant's 
demurrer  to  each  of  the  two  amended  com- 
plaints are  the  reasons  of  appeal  assigned.  The 
plaintiff  Is  not  entitled  to  have  reviewed  the 
ruling  of  the  court  upon  the  demurrer  to  the 
first  amended  c(Hnplalnt.  The  filing  of  the  sec- 
ond amended  complaint  was  a  withdrawal  of 
the  first  It  is  alleged  as  grounds  of  demurrer 
that  the  contract  described  Is  not  one  which, 
either  In  law  or  equity,  could  be  entered  Into 
between  husband  and  wife,  and  that  It  Is  rold, 
both  In  law  and  equity,  as  contrary  to  good 
morals,  and  against  public  policy.  Equity  does 
not  recognize  the  same  right  In  husband  and 
wife  to  contract  with  each  other  as  they 
would  have  at  common  law  were  they  sln^e. 
Contracts  made  In  good  faith,  upon  a  valuable 
consideration,  and  which  are  Just  and  reason- 
able, and  certain  In  their  terms,  will  be  en- 
forced In  equity;  but  courts  of  equity  will 
ezaipine  them  with  great  caution  before  they 
will  confirm  them.  HInman  r.  Farkis,  S3 
Conn.  188;  Scbouler,  Dom.  Rel.  t  181. 
Among  the  contracts  between  husband  and 
wife  which  are  thus  supported  by  courts  of 
equity  are  certain  agreements,  made  either 
with  or  without  the  Intervention  of  a  trustee, 
for  the  maintenance  of  the  wife  living  sepa- 
rate from  her  husband.  The  principle  upon 
which  they  are  sustained  Is  not  that  the  sepa- 
ration should  be  enforced,  nor  that  It  Is  law- 
ful for  the  parties  to  contract  to  separate,  but 
that,  when  they  are  living  ap'art  for  causes 
rendering  such  separation  reasonably  neces- 
sary, the  agreement  of  the  husband  to  per- 
form hla  duty  to  furnish  support  for  his  wife 
ibould  be  carried  out.  No  agreement  looking 
to  a  future  aeparatton  of  husband  and  wife, 
uw  for  ber  maintenance  after  such  future 
separation,  will  be  maintained  by  a  court  ot 
equity.  1  Story,  Bq.  Jnr.  SS  1427, 1428.  That 
the  basis  of  the  action  of  a  court  of  equity 
In  mstalnlng  certain  contracts  between  hus- 
band and  wife  for  the  separate  maintenance 
of  the  latter  Is  Uie  existence  of  an  actual,  rea- 
sonable ground  for  separation,  and  not  a  friv- 
olous or  Immoral  one,  or  one  which  offends 
public  policy,  Is  dear^  shown  by  the  major- 
ity opinion  in  the  case  of  Nichols  v.  Palmer, 
6  Day,  47.  Oblef  Justice  Cooley,  In  Randall 
r.  Bandan.  87  Mich.  B71,  said,  with  refmnce 
to  the  enfiffcemettt  of  such  contracts  In  equity: 
•^e  appr^end  there  was  never  any  impedi- 


ment to  their  [husband  and  wife]  dealing  with 
each  other  on  the  basis  of  contract  when  uo 
consideration  of  public  policy  prevented  It;  In 
other  words,  when  the  occasion  required  It, 
and  when  the  contract.  In  view  of  the  rela- 
tions of  the  parties,  was  one  proper  and  suit- 
able to  he  made.  *  *  *  It  Is  not  the  pol- 
icy of  the  law  to  encourage  such  separations, 
or  to  favor  them  by  supporting  such  agree- 
ments as  are  calculated  to  bring  them  about." 
Chancellor  Walworth,  In  Carson  v.  Murray,  8 
I^lge,  600,  deprecates  In  strong  terms  the 
policy  of  maintaining  agreements  between 
husband  and  wife  tor  a  s^aratlcm,  even  when 
made  with  the  Intervention  of  a  trustee.  "It 
may  well  be  doubted,"  says  he,  "whether  pub- 
lic policy  does  not  forbid  any  agreement  for  a 
separation  between  husband  and  wife  except 
under  the  sanction  of  a  court  of  Justice,  and 
whether  It  does  not  also  require  that  such 
agreements  should  be  limited  to  those  cases 
where,  by  the  previous  misconduct  of  one  of 
the  parties,  the  other  la  entitled  to  have  the 
marriage  contract  dissolved,  either  wholly  or 
partially,  by  the  decree  of  the  competent  tri- 
bunal." Similar  views  are  e^reesed  by  Jus- 
tice Davis  In  Walker  v.  Walker,  0  Wall.  760; 
Story,  Eq.  Jur.  §  1427;  Blsh.  Mar.,  Dlv.  & 
Sep.  12G4-12S0;  Schouler,  Dom.  Rel.  SS  216- 
217.  In  Stebblns  v.  Morrla  (Mont)  47  Fae. 
642,  decided  In  1897,  and  In  which  a  com- 
plaint for  the  enforcement  of  a  provision  for 
the  support  of  the  wife  in  an  agreement  of 
B^aratloD  was  demurred  to,  it  was  held  that 
the  general  doctrine  as  to  enforcing  agree- 
ments of  s^aratlou  was  subject  to  certain 
limitations.  We  quote  from  the  opinion: 
"An  agreement  for  a  separation  which  Is  to 
take  place  In  the  future  Is  void  as  against  pub* 
lie  policy.  So,  too,  after  such  an  agreement 
Is  entered  Into,  Its  terms  must  be  Immediate* 
ly  complied  with  on  peril  of  nullity;  and  at' 
the  time  of  the  making  of  such  an  agreement 
the  relations  between  the  husband  and  wife 
must  be  of  such  a  character  as  to  render  the 
separation  a  matter  of  reasonable  necessity 
for  the  health  or  happiness  of  the  one  or  the 
other.  There  must  be  a  moving  cause  for  It, 
In  addition  to  the  mere  mntnal  volition  of  the 
parties.  If  It  Is  the  outcome  of  mutual  ca- 
price only,  or  a  reckless  disregard  of  the  ob> 
ligations  of  the  marriage  tie,  then  the  conrta 
win  not  enforce  It  In  almost  all  the  cases 
that  we  have  Investigated  *  •  •  the  court 
has  had  before  It  an  unhappy  condition  of 
marital  relations  as  a  moving  cause  of  the 
cratract.  Judges  have  carefully  discriminated 
between  agreements  of  separation,  outgrowths 
of  domestic  sorrow,  entered  Into  for  the  pnr> 
pose  of  avoiding  public  scandal  or  notiHlety, 
and  those  which  have  resulted  from  a  wan- 
ton or  reckless  disregard  of  one  of  the  high- 
est obligations  of  life,— the  duty  which  the 
husband  and  wife  owe  to  each  otb&t  and  to 
the  public  at  large."  The  mutual  enjoyment 
by  the  contracting  parties  of  the  society  and 
affection  of  each  other,  the  establishment  of 
the  home  and  Oie  family.  tb»  lilrth  ot  diUdna 
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tat  a  wedlock  which  li  both  actual  and  ap- 
parent, and  the  eontiol  of  them  In  Infancy  hj 
both  pareotat  are  essential  pnrposes  of  tbe 
nanlace  relation,  contracts  of  the  jtartles 
^•miing  to  defeat  which  will  not  be  sustained 
cttber  In  law  or  eqnitjr.  The  public  bare  a 
Tltal  Interest  In  the  qneition  whether  hus- 
band and  wife  may  contract  to  live  apart 
after  their  marriage.  Judge  Pardee  said  In 
Appeal  of  Seftley.  C6  Conn.  206,  14  AtL  282: 
"Inasmuch  as  the  state  rests  upon  the  Csm- 
Oj,  and  Is  TltsUy  Interested  In  the  permanency 
of  a  marriage  rriatlon  once  established,  for 
llie  pnxnotlon  of  pnUJc  welfare  and  of  private 
morals  as  well.  It  makes  Itself  a  party  to 
•rery  marriage  contract  entered  into  within 
Its  Jurisdiction.  •  •  It  was  held  In 
thnt  case  that  the  law  would  not  recognise 
sn  agreement  between  husband  and-  wife 
which  provided  that  be  should  pay  to  her  a 
certain  sum  In  consideration  of  her  promise 
not  to  claim  alimony  In  a  divorce  salt  to  be 
commenced  by  her.  Whether  the  situation  of 
the  parties  In  the  case  before  us  was  such  as 
to  raider  the  agreement  between  Uiem  a 
proper  and  reasonably  necessary  one,  and 
iiliether  Its  terms  and  purpose  are  such  that 
a  eonrt  of  equi^  ought  to  enforce  It,  mnst 
be  ascertained  by  reference  to  the  language  of 
tba  complaint.  As  the  eomitlaint  alleges  that 
the  idalntiff  was  the  wife  of  Patrick  Boland, 
we  are  bound  to  assume  that  she  was  law- 
fnlly  maiEleA  to  him,  notwithstanding  tbe 
■omewhat  peculfau  statement  which  fonovrs,— 
ttiat  "said  marriage  relation  was  entered  Into 
nbaeqnoit  to  April  20,  1S77."  It  does  not 
appear  fran  the  complaint  that  the  plaintiff 
ever  lived  with  her  alleged  husband  as  his 
wifie,  or  was  sonKnted  by  htm,  or  was  ever 
known  as  his  wl^  m  that  she  ever  assumed 
bk  name.  On  the  contrary,  from  tbe  state* 
ments  In  tbe  second  complaint  It  woold  seem 
that  he  had  never  opoily  lived  with  her  as  his 
wife,  and  was  unwHUng  to  do  so,  and  that 
die  was  stUl  llring  with  her  relatireo  and 
friends,  and  that  the  agreement  contemplated 
not  a  change  for  the  purpose  of  het  Uvtaig 
apart  trom  him,  but  from  her  relatives  and 
fMends.  But  If  we  could  assume,  trom  the 
language  of  the  complaint;  Quit  they  had  ever 
Hved  together,  tbe  promise  of  the  plaintiff, 
which  Is  alleged  as  a  part  of  the  considera- 
tion of  tbe  apeeooent  of  Patrick  Bolaad  to 
transfer  the  savings-bank  books,  was  that 
they  should  live  apart  in  the  fatnre.  Her 
pranlse  was,  as  set  forth  In  the  complaint, 
*ta  leave  her  relatives  and  friends,**  and  "to 
fo  to  Hartford,  and  live  among  strangers,** 
etc.  The  agreement  Is  alleged  to  have  been 
made  on  tbe  4th  of  July,  18B6,  and  *'m  divers 
otber  days  prior  thereto  and  stnctT  said  day. 
It  Is  not  alleged  to  have  been  In  writing. 
Then  appear  to  have  beoi  no  domestic  dlffl- 
coltles.  Their  personal  relations  seem  to  have 
been  pleasant  Nor  does  Uiere  tcppmr  to 
hava  been  uy  reastm  why  It  sbonld  be  de- 
■toalile  fliat  ebe  diould  leave  bn  lelatlvas  and 
Mends,  and  go  to  Hartford,  to  Uve  amonf 
44  A^ 


strangers,  unless  it  was  that  under  those  ctr* 

cnmstances  they  might  more  eonvenlentiy 
meet  than  while  she  resided  with  her  relatives 
and  friends,  and  that  at  the  same  time  they 
might  conceal  their  true  relations  from  tbe 
public.  The  agreement  was  evidentiy-not  for 
the  tennlnatlim  or  suvension  of  their  rela- 
tions as  husband  and  wife,  but  for  the  con- 
cealment  of  those  relations  for  an  indefinite 
period.  By  the  agreement  tbla  mode  of  life 
was  to  continue  for  an  indefinite  period,— "un- 
til he  should  be  willing  to  take  her  to  his 
own  home."  Read  In  the  light  of  tbe  other 
averments  of  this  complaint,  this  scans  to 
mean  until  such  time  as  be  should  be  willing 
to  acknowledge  her  as  his  wife.  As  the  price 
of  her  consent  to  live  In  this  manner,  \Khetber 
for  a  sh<»:t  or  Icmg  period,  she  was  to  receive 
$10,000.  Assuming  that  she  commenced  the 
fulfllhnent  of  her  iiart.of  the  contract  Imme- 
diately after  It  was  entered  inta  she  so  Hved 
for  tbe  period  of  about  one  year,  when,  uptm 
his  death,  his  entire  estate  Is  alleged  to  have 
been  valued  at  $15,000,  one-balf  of  which,  If 
tbe  allegations  of  tbe  complaint  are  true,  she 
Is  entitled  to  receive  imder  tbe  statute  ot  dla- 
tribution.  Irrespective  of  fbe  ane8tl<m  of  tbe 
vaHdity  of  this  agreonest  This  contract  set 
forth  In  tbe  second  amended  complaint  is 
dearly  not  one  of  those  which,  though  made 
directly  between  husband  and  wife,  will  be 
enforced  In  equity.  By  Its  terms  the  husband 
and  wife  were  volmitarlly  to  live  apart,  not 
ioHj  without  adequate  canae,  but  in  a  manner 
and  tot  purpoees  which  are  against  good 
morals  and  the  puMle  welfare.  Hie  daoup- 
rers  to  tbe  fkst  and  second  amended  eom- 
plalntB  were  pMpnly  sustained.  There  Is  no 
error.  The  other  judges  concurred. 


DAVBNPOET  r. 


(71  Coon.  US) 

LINKS. 


(Supreme  Oonrt  of  Errors  of  Oonnecllcnt. 
Aug.  1,  1809.) 

OORPORATIONB  —  UABIUTT    OF  DIRECTORS 
FOR  DIVIDENDS  PJOO  AFTBR  INSOLVBNCT 
^VraORITY  OF  REOEIVSR  TO  SVS. 

1.  In  an  action  by  the  receiver  of  a  corpors- 
tion  to  recover  dividenda  paid  to  a  director  wben 
the  corporation  was  insofveDt,  evidence  wsb  of- 
fered tnat  the  corporotioD  was  organised  for 
the  porpose  of  taklog  up  the  business  of  a  man- 
nfactunog  firm;  that  the  fixtures,  patterns, 
scales,  and  good  will  of  the  business  were  taken 
with  its  llabllitiea,  and  rated  in  sobsequent  in- 
veotorles  as  assets;  that  tbe  patterns  and  scales 
were  overvalued;  that  the  cost  of  repairs  to 
the  buUdlnea  and  tbe  cost  of  an  exhibit  at  the 
World's  Fair  were  rated  «s  assets;  that  the  ez* 
pendltures  on  stock  on  hand  were  rated  as  as- 
sets: that  the  records  showed  no  directors' 
meeting  at  which  the  dividend  was  voted;  and 
that  the  indebtedness  of  the  corporation  ex- 
ceeded its  assets.  Bdd,  that  this  evidence  was 
admissible  on  the  Question  of  Insolvency  of  the 
corooration  at  tbe  time  of  the  paying  ot  the 
dividend. 

2.  The  court  foond  that  the  scales  and  pat- 
terns were  worth  about  half  the  rated  value. 
No  evidence  was  introdnced  as  to  the  value  ol 
the  good  will,  and  tbe  court  found  Uiat  the  coat 
at  the  exhibit  at  the  World's  Fair  fcpreoanted 


Digitized  by 


Google 


18 


44  ATLAKTIG  BXFOBim 


(OoniL 


DO  tangible  assets.  Stid,  that  the  corporation 
was  inHolTGOt  at  the  time  of  dedaring  the  diri- 
dend.  ■ 

3.  Under  Gen.  St.  {  1962,  making  directors 
of  a  corporatioD  liable  for  ail  losses  resoltiDg 
from  a  declaration  of  diridends  for  which  they 
voted,  IcDowing  that  the  corporatfoii  was  insol- 
rent,  a  director  who  participates  in  a  declara- 
tion of  dividends,  and  receives  his  share,  bav- 
ins knowledge  that  the  corporation  is  inaol- 
Toitrii  liable  for  the  amount  received. 

'4.11ie  recdver  of  an  InaolTcnt  corporation 
may  sue  for  the  recovery  of  dividends  paid  to  a 
Erector  when  the  corporation  waa  InaolVut. 

Case  reserved  from  court  of  common  ideas, 
Fairfield  county;  Howard  J.  Ourtla,  Judge. 

Action  by  John  Davenport,  aa  reoelTw  of 
the  K^er  Bros.  &  Blight  Company,  a  corpoia- 
Uim,  against  Geoi^  O.  lines,  one  of  Ita  stoCk- 
boIdenC  to  recover  money  alleged  to  have  been 
UlegaOy  paid  to  blm  In  Ibe  form  of  a  divi- 
dend. Facts  found,  and  case  reserred  for  tbe 
advice  of  snprone  court  Judgment  adTlsed 
for  the  pUlntlff. 

Tbe  complaint,  as  finally  amended,  alleged 
the  formation  of  the  corpcnution  in  1892,  sub- 
stantiklly  as  set  out  In  the  finding;  that  the 
defendant  became  and  remained  a  stockholder 
thereof  until  It  went  into  the  hands  of  tbe 
plaintiff  as  the  receiver;  that  prior  to  Octo- 
ber 1, 1894,  It  was  Insolvent,  unable  to  pay  Its 
creditors,  with  its  capital  stock  impaired,  and 
has  BO  remained  ever  since;  that  while  In 
this  condition  it  paid  to  the  defendant  certain 
soma  of  money  as  and  for  dividends  upon  his 
preferred  stock;  that  such  payments  wae 
made  without  authority  and  without  consid- 
eration; that  said  sums  so  paid  are  required 
to  pay  the  debts  of  the  corporation;  that  the 
idalntiff  had,  before  suit,  requested  the  de- 
fendant to  repay  said  stmis,  but  he  had  refus- 
ed to  do  so;  and  that  the  suit  was  brought 
by  permission  of  the  court  by  which  the  re- 
celTor  was  appointed.  The  defmdant  demmv 
red  to  the  complaint  on  the  ground,  in  sub- 
stance, that  upon  tbe  facts  therein  set  forth 
the  platntlfr  could  not  maintain  the  action. 
The  court  overruled  the  demurrer.  The  de- 
fradant  then  filed  an  answer,  consisting  of 
three  defenses.  The  first  defense  admitted 
certain  paragraphs  of  the  complaint,  and  de- 
nied the  others;  the  second.  In  substance,  al- 
leged that  the  defendant  received  the  money 
In  question  as  dividends  on  his  preferred  stock, 
without  knowledge  of  the  Insolvency  of  the 
corporation  or  that  the  payment  was  unau- 
thorized; while  the  third  alleged.  In  sub> 
stance,  that  when  the  money  waa  paid  the 
corporation  was  sc^vent,  and  such  payment 
upon  preferred  stock  could  be  made  without 
the  same  being  authorized  or  declared  by  the 
board  of  directors.  The  plaintiff  demurred  to 
the  second  and  third  defenaea,  and  tbe  demur- 
rers were  sustained. 

The  court  found  the  following  facts:  "(1)  tn 
September,  1892,  a  corporation  was  duly  or- 
ganized In  Stratford  uiwler  the  name  of  the 
Keller  Bros.  &  Blight  Company.  (2)  Tbe  cap- 
ital stock  of  said  company  consisted  of  $50,- 
000^  divided  Into  shares       follows:  600 


siharea  of  common  stoiA  and  000  shares  of 
jweferred  stock,  eax±  of  the  par  value  of  (50 
pw  aha  re.  "Die  corporation  provided  by 
by-laws  that  Its  affairs  should  be  managed  by 
*not  less  than  three  nor  more  than  five  direct- 
ors'; also,  that  the  preferred  stock  of  this 
company  shall  be  oitltled  to  a  preferred  divi- 
dend, quarterly  or  semiannually,  to  be  de- 
clared at  the  discretion  of  tbe  directors,  at 
the  rate  of  eight  per  cent  per  annum,  such 
preference  being  cumulative.'  (4)  The  total 
amount  of  said  stock  was  subscribed  for  and 
paid  In  upon  calls  on  or  before  December  23, 
1892.  Prior  to  the  fwnutlon  of  this  cor- 
poration a  co-partnership  under  the  name  of 
Keller  Bros.  &,  Blight  was  conducting  a  piano- 
manufacturing  business  at  Stratford.  (6)  Said 
co-partnership  of  Keller  Bros.  &  Blight  had 
subscribed  for  697  shares  of  the  capital  stock 
of  said  corporation.  On  September  22,  1892, 
a  business  firm,  one  of  whose  members  was  a 
subscriber  to  said  capital  stock,  loaned  (29,000 
to  said  co-partnerahip.  On  September  24, 
1892,  all  of  the  subscribers  paid  20%  aa  a 
first  Installment;  and  said  co-partnership  also 
paid  In  full,  from  said  (29,000  so  loaned,  so ' 
much  of  Uieir  stock  subscription  aa  equaled  In 
par  value  said  amount  (7)  Said  corporatl<« 
purchased  on  or  before  October  8,  1892,  from 
said  co-partnenlilp,  the  business  and  property 
of  tbe  same,  and  paid  therefor  the  sum  of 
(29375.00.  In  this  transaction  F.  W.  Marsh 
acted  aa  purchasing  agent  for  the  corporation. 
<8)  By  means  of  said  (29,375.00  so  received, 
said  co-partnership  repaid  said  loan.  The  en- 
tire arrangement  was  Intended  by  the  parties 
as  a  method  of  substituting  the  business  and 
property  of  said  co-partnership,  at  a  valuation 
of  (29,370.05,  for  a  like  amount  In  par  value 
of  a  stock  subscription  formally  paid  in  In 
cash.  (0)  The  buatnesa  and  property  of  aald 
co-partnership  wore  Inventnled  and  valued  aa 
followB  in  this  tranaactlan: 

stock  on  band   |IO,m  a 

Ftxturss  snd  tools.   Z.tSZ  75 

Patterns  and  soal«s   15,1K  Ot 

Real  sstats  sad  buUdlngs   11.S8S  77 

Cash    103  M 

Aeconats  rwslvabto,  and  guarantlsd  and 

mads  good    6.5«  BT 

—The  corporation  assumed  obUgatlwis  as  fol- 
lows: 

Bills  and  accounts  parabla  (in- 
cluding |4,900  mortsas*  on  real 

estate)   |U,087  SS 

B.  B.  MagM  aoo't.   1,209  50 

Collateral  aoe't.  360  00 

 ^7.gfl  U 

Net  assets   $29,375  OE 

—(10)  Bvldence  waa  offered  by  the  plalntift 
tending  to  show  that  the  real  estate  and  scales 
and  patterns  were  valued  beyond  their  mar- 
ket  value  at  said  sale^  (11)  I  find  that  the 
real  estate  and  buildings  were  then  worth 
said  sum,  for  the  same  piano-manufacturing 
business  ta  be  conducted  therein.  (12)  I  find 
that,  in  the  purchase  of  tbe  scales  and  pat- 
terns at  a  valaaU(m  of  (10,100,  both  buyer 
and  sdlw  Indnded  In  sodt  Talutlon  tbe  bual- 
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i  or  good  win  of  the  said  partnenblp.  (IS) 
Said  patterns  and  scales  are  the  patterns  from 
whlcb  the  Tartons  parts  of  the  piano  are 
made,  consisting  of  patterns  made  of  wood, 
troD,  sine,  and  paper;  each  set  of  patterns 
and  scales  j^odndnK  whan  followed,  a  par- 
tlCDlar  kind  of  piano.  (1^  The  patterns  and 
scales  herein  mentioned  produce  the  rariods 
planoa  known  as  tiie  'Keller  Bros,  ft  BUi^t 
Piano.'  There  were  three  sets  of  scales  and 
pattema.  They  were  made  and  perfected  hj 
aald  KeDer  Bros.  A  Blight  aft»  years  of 
pertence,  trial,  and  experimenting,  and  were 
partlcQlariy  adapted  to  the  class  of  pianos 
whJdi  they  maon&ctttred,  and  were  well 
known  and  favorably  recelred  In  the  market 
THhan  their  pianos  wwe  sold.  (15)  Copies  <rf 
scalea  and  pattwns  for  the  mannfftcttire  ctf 
^anos  can  be  purchased  at  a  price  varying 
fmn  flOO  to  $280,  bat  soeh  scales  and  pat- 
terns hare  not  been  perfected  by  manufac- 
turing txmn  them  and  noting  the  product 
(16)  A  Skilled  mechanic  can  take  a  i^ni^  and 
from  It  produce  scales  and  patterns  from 
which  rimllar  pianos  can  be  manufactured; 
bat.  In  perfecting  ttie  same  by  producing 
planoa  tbemtrom,  seToral  hundred  or  several 
Hionsand  d(dlars  may  be  expended.  (17)  The 
scalea  and  patterns  herein  mentioned  were 
not  patented  or  o^yrlghted.  (18)  The  KtSier 
Bros.  &  BU|^  Piano  was  a  piano  of  the  dass 
at  moderate  priced  planoa.  (10)  No  evidence 
was  offered  tending  to  show  the  value  of  the 
budness  or  good  will  of  said  co-partnership 
befMW  or  at  the  time  of  the  sale  to  said  cor^ 
poration.  C20)  I  am  unable  to  find  whether  or 
not  the  said  patterns  and  scales,  together  with 
the  good  will  at  said  partnership  business, 
were  worth  916,15S.  I  find  thst  the  mere 
scales  and  patterns  were  not  worth  one-half 
ttiat  snno.  (21)  On  July  1, 18M,  the  inventory 
of  said  corporation  was  as  follows: 
Asset*. 

stock  OB  hand— Hatarial  t  S,6S0  M 

  Bnfliww  tlMreon   8,9as  44 

Fixtures,  tools,  and  nlachlnarr   <S 

Scatfls  dravlnc  (16,166  00 

S.239  24 
■  17,884  » 

Real  eMat«    13,223  S6 

Casb    334  BO 

NotM    SOS  00 

Opn  seoonnts   16,442  40 

189,924  81 

LlablUttes. 

BUto  payable   |13,414  26 

Hort«ase  on  real  satata   4,900  00 

Capital  stock    60,000  00 

Snrpliu   1,«10  66 

 l>i,m  SI 

-caw  Dnring  the  year  ending  July  1,  1894, 
Sro  planoa  were  wM,  tbe  material  In  which 
cost  125,680,82.  (22)  In  determining  said  as- 
sets, the  real  estate  waa  taken  at  Its  cost,  $11,- 
882.77.  and  the  cost  ot  certain  addttloDs  to 
die  bonding  waa  added  tbereto,  makhig  the 
aboTS  smn.  (28)  To  the  sum  paid  for  the 
scales  and  patterns  the  sum  of  $2,229.24  was 
added;  b^ng  monegr  expended  In  an  exhibit 
at  the  World's  Pair,  at  Chicago,  In  188B.  for 
the  purpose  .of  advertising.  Bald  sum  repre> 
Mnted  no  tangllfle  asset   (21)  In  the  Item 


•Stock  on  hand,*  the  materials  on  hand  were 
actually  inventoried,  and  fbund  to  be  worth 
|8.eS0.M.  The  expenses  to  date,  not  appor- 
tlMied  to  the  prodncts  sold,  but  ai^rtttmed 
to  the  material  oo  band,  are  valued  at  98^- 
902.44.  I  find  that  siUd  sum  represents  the 
balance  itf  tbe  exiienses  from  tbe  last  tuveor 
tcory,  after  applying  a  portion  ibanot,  to  wit, 
f26,884.9(^  to  the  pianos  since  completed  and  ' 
stdd.  (2C)  In  apportioning  ssld  expenses,  I 
find  that  the  expoiditares  for  the  preceding 
year,  plus  tbe  e^endltares  fonnd  to  have 
been  previously  Incurred  <m  material  on  hand 
at  the  beginning  of  the  preceding  year,  were 
distributed,  by  estbnatkm,  between  tdbe  pianos 
acdd  during  the  year  and  the  stock  on  hand 
when  the  Inventory  was  made,  approximate- 
ly. In  propwthm  to  the  value  of  the  materials 
In  the  ^anos  stdd  and  the  value  of  the  mar 
tarials  on  hand.  (28)  On  July  1, 189G,  the  In- 
ventpty  at  sal$  company  was  as  foUows: 

Aueta. 

aiook-ltotvbl   $U,7«  M 

BxpaasM   „         U,IU  « 

 124,998  SS 

nxtorea,  tools,  and  maeblnerr   i.040  G2 

Scales,  drawinga,  and  patterns   17.344  1i 

Real  esUte    13,226  66 

Cash    460  60 

Notes    S03  00 

Open  aooonnts  due   16.214  48 

in.086  « 

UaUlUles. 

Bills  parable  (4  months  to  ran)  ^,238  47 

Accounts   payable    (open),   laeluOt  4M- 

dends  and  balances   6,022  06 

Uortgase  on  real  esUte   4.600  00 

Capital  stook  60,000  00 

Surplus  to  ooalo  aoeoant...   918  07 

|TT,OBSa 

Dnring  the  year  ending  July  %  1806, 
886  pianos  were  sold,  the  materials  In  which 
cost  127.007.48.  (27)  Tbe  real  estate  and 
scales  account  and  material  and  expenses 
Items  were  determined  tai  the  manner  set  forCb 
in  paragraphs  22,  28,  24,  and  85  of  this  find- 
ing. (28)  On  Hay  22,  1886,  the  plaintiff  was 
duly  ^n>olnted  receiver  of  said  company.  (20> 
If,  upon  tbe  foregoing  facts,  saM  company 
was  InscAvent,  or  Its  capital  stock  Impaired, 
at  the  time  said  Inventories  were  taken,  w 
eittm  oC  tiicm.  I  find  Oat  It  remained  Ib- 
sdvcmt,  or  with  Its  capital  ttoA  impaired, 
ttwoeftnlh,  until  it  went  Into  tbe  reo^ver's 
bands.  (80)  There  appear  In  the  books  of 
said  company  statements  of  its  ecmdltloo. 
made  quarteriy.  When  tiiese  were  made,  no 
Inventory  at  material  was  taken,  except  In 
June  and  Deconber;  and  the  amount  at  ma- 
tCTlal  and  the  apporUmiment  of  expenses  were 
made  1^ 'estfanatlmi,  except  In  the  July  and 
January  statemaits.  The  other  items  were  de- 
termined hi  the  msnner  set  forth  In  para- 
graphs 22,  23,  24,  and  85  of  this  finding.  (31) 
I  And  that  thne  were  credited  an  the  books 
at  ssld  cMupany  to  tbe  defendant,  as  tbe  hold- 
er of  72  Shares  at  pr^rred  Bto<^  Dec^ber 
10,  1804:,  $72;  December  26. 1804.  $72;  March 

22.  1806.  «T2;  June  1.  1805,  $72;  September 
24.  1896,  $72;  January  1,  1806,  $72;  Mardi 

23,  1886, 172,— and  proptalionate  sums  on  said 
dates  to  the  other  holders  at  the  prefuved 
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•tock  of  add  company.  (89  The  credits  were 
KtOed  In  part  by  two  notes  of  uld  company, 
dated  and  given  to  the  defendant  on  Jamuxy 
2B,  one  of  wblch  (for  $220)  waa  payable 
March  IS,  1886,  and  the  other  (for  fUO)  waa 
due  May  18,  1806.  Theee  notes  were  paid, 
respectirely,  oi  Manfh  10,  1806,  and  on  May 
18k  tSOe,  In  the  record  book  of  aaJd  cor> 
poration  no  record  of  a  directors'  meeting  s^ 
pears,  at  which  dlTldends  were  authtnteed  and 
Toted,  after  Jnly  IS,  1804.  ^  Said  sums  were 
credited  to  the  preferred  stockholders  as  afore- 
said aa  follows.  CSS)  Joseph  Keller,  Obarlea 
Keller,  Wflllam  M.  Blight,  F.  U.  Uazsh, 
and  G.  O.  Lines,  the  defendant,  w«e  the  dt- 
rectors  of  said  corporation  from  Its  organisa- 
tion nntll  It  went  Into  the  receiver's  hands, 
exc^  that  on  January  18,  1800,  Joseph  Kel- 
ler recdgned,  and  no  one  was  anhetltuted  In 
bis  place.  ^  Said  Kelltts  attended  to  the 
mannfactu^ig,  hetiig  practical  piano  makers. 
Said  Billet  managed  the  office  bnslness,  behig 
secretury  and  treasurer  of  the  company.  Said 
Uarsh  and  lAn^  were  bvtiness  men  In  Bridge- 
port (37)  Said  sums  referred  to  in  para- 
graph 81  were  credited  to  the  preferred  share- 
holders as  follows:  Said  Blight  called  atten- 
tloa  of  said  MarsAi  and  Lines,  separately,  at 
their  places  of  boslness,  to  the  said  quarterly 
statements.  They  there  separately  ^reed 
with  him  that  dlTldendB  had  been  earned,  and 
flhould  be  dedared,  to  the  amount  of  said 
credits.  He  thereupon  retimed  to  the  fac- 
tory, and  leptAe  to  one  or  both  of  tiie  Kellers 
about  them.  The  Kdlers  did  not  think  said 
dividends  had  been  eariKd,  and  never  agreed 
that  said  dividends  should  be  paid,  but 
tiiought  that,  as  Uie  preferred  stotA  was  ai- 
titled  to  cumulative  dividends,  It  was  wise  to 
enter  them  on  the  books  of  the  company  as 
•obllgatltHiB  due  to  the  inafOTrad  stoc^oUers, 
-to  be  paid  when  condltloni  warranted.  These 
talks  were  InformaL  Said  Blight  thereupon 
«ntered  said  soma  to  the  credit  of  aald  stodc- 
holders.  Mo  eonespondlng  debit  entries  were 
made.  ^  Said  dlvldaids  were  not  others 
wise  authorized  or  voted  the  directors  ot 
said  company  when  so  entered  at  said  dates. 
(30)  Aftw  said  Joseph  ^Iler  resigned,  cm 
January  18, 1806,  the  remaining  four  directors 
met  at  the  factory,  and  decided  to  give  notes 
to  the  preferred  sto(AAolders  npcm  the  credits 
given  to  them  aa  aforesaid,  and  In  pursuance 
ibenot  ssld  notes  were  glvoi.  (40)  When 
aald  company  went  Into  the  hands  <rf  the  re- 
ceiver, on  May  22, 1896,  the  accounts  due  said 
«ompsny  smounted  to  over  $14,000l-  The  re- 
ceiver bad  not  been  aUe  to  n^ect  but  about 
96,0(X)  of  the  same  at  the  time  of  the  trial, 
and  stated  that  he  does  not  expect  to  be  able 
to  cc^ect  more  than  one  or  two  hundred  dol- 
lars m«e;  his  InfinmatlaD  beli«  obtained 
from  attorneys  in  whose  hands  he  bad  placed 
moat  of  said  accounta.  (tt)  On  May  2%  1806, 
the  indebtedness  ot  said  company  waa  930,- 
SaSM,  of  which  84,000  was  secured  by  mort- 
gage upon'  the  real  estate  of  said  C(snpany; 
l»clng  tiw  mortgage  referred  to  la  paragn^Mk 


8l  From  the  assets,  whldi  came  Into  the  re- 
eeHveft  handi^  ha  has  not  realised  sofllclent 
funds  to  pay  tha  indebtedness  of  said  oom- 
pany,  and  more  than  $2,607  Is  required  there- 
for. (42)  Upon  the  18.000  credited  to  the  pre- 
ferred stockholders  after  July  1,  1804,  92,607 
was  actually  paid  to  them.  (43)  If  it  la  pnv- 
ar  to  Infer  tiie  same  tma  the  forgoing  facts, 
I  find  that  said  company  waa  Insolvent,  and 
Its  capital  tUxA  Impaired,  when  said  notes 
were  given.  (44)  Btatemoita  of  the  condition  . 
of  nid  company  made  by  the  secretary  and 
treasurer  thereof  for  she  months  ending  Jan- 
uary 1,  1885,  and  for  nine  monlha  radlng 
April  1,  1805,  alao  statementa  made  on  Oe* 
tober  1,  1806.  and  on  January  1,  1806,  ara 
annexed  hereto  aa  Exhibits  A,  B,  d  and  D. 
(4B)  Upon  the  trial  ot  this  action,  upon  tb» 
pleading  on  file,  the  defendant  objected  to 
any  evidoice  fanrting  to  prove  the  foots  set 
forth  in  paragraphs  6^  7,  8k  0,  10,  11,  12,  18. 
14,  15,  16, 17,  18,  21,  22,  23.  24^  2Sk  %  88,  40; 
ti.  In  BO  far  as  said  objections  are  wdl 
taken,  the  facts  therein  ahouM  be  dlsegard- 
ed." 

AU  the  questltHU  arlahig  upon  thla  record 
are  reserved  for  the  advice  of  this  court  . 

George  P.  Carroll,  tec  plaintiff.  John  a 
Ohamberlahi  and  Alfred  R  Beoa,  tw  defend' 
ant 

TORRANOB,  J.  (after  stating  the  facts). 
In  the  trial  court  the  defendant  objected  to 
any  and  all  evidence  tending  to  prove  certain 
taxta  found,  as  set  out  In  paragraph  45  of 
the  flndtaig.  Thla  objectlcm  Is  without  merit 
The  ^ntlfl  waa  entltied  to  ^ve  the  facts 
objected  to,  1^  any  legitimate  evidence,  aa 
bearing  upon  the  question  of  the  Insirtvency 
of  the  corporation,  and  upon  the  question 
wheditf  its  ca^tal  waa  Impaired,  when  the 
money  In  question  was  paid.  Vpoa  both  of 
these  questions  sU  the  facte  objected  to  were 
rdevant  and  admissible.  One  ot  the  bajna- 
taut  queatluis  In  the  case  la  whether,  upon 
the  facts  found,  the  corporation  waa  Insol- 
vent, and  Ite  capital  stock  Impaired,  when 
the  money  in  question  was  paid;  and  Ito  ao- 
lutlon  deirands  upon  the  further  question 
whether  certain  items  Indnded  among  the  aa- 
sets  of  the  corporation  in  Ite  biventorles  of 
July  1,  1804  and  1805,  were  rlgfatfully  so  In- 
cluded at  all,  <w  were  rightfully  so  Included  at 
the  amounte  stated  In  tiw  inventory.  The  In- 
ventory ot  July  1,  1884,  Showed  a  anrplua  ot 
$1.610JM.  This  result  waa  reached  by  Includ- 
ing among  the  assets  three  Itnns,  one  of 
which  the  plaintiff  claims  la  largely .  over- 
valued, and  two  of  whldk  be  clalma  should 
not  be  Indnded  at  aSl  The  first  is  the  pat- 
tern and  scales  account,  inventoried  at  $15,- 
156.  This  waa  the  value  placed  vpon  the 
patterns  and  scales  when  bought  by  the  cor- 
porathMk  at  ite  wgantsatlon,  aa  atated  In  tha 
finding,  ia  October,  1882.  This  valuation  as 
then  made  indnded  the  business  or  good  wU) 
of  tha  co-partnerahlp  from  whom  .the  patterns 
and  sealsB  weia  bought  Assuming  for  tha 
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pmposei  of  tbe  argmnent  that  tiie  good  VlII 
of  the  co-pftrtnerablp  might  be  parcbaaed, 
and  Indnded  aa  part  of  tbe  assets  of  the  coe- 
poratlra  when  It  waa  raganlxedt  and  that  the 
(ood  will  and  tiie  patterns  ud  scales  to- 
gether were  at  that  ttane  worOk  the  price  paid 
ftir  them.  It  doM  not  foUow  that  that  Talna- 
tkm  continued  the  same  down  to  July  1, 1884. 
Tbe  court  finds  that  in  July,  1894,  the  pat- 
terns and  scales  themsdrea  were  not  worth 
one-half  of  ttie  snm  at  which  th^  were  then 
Inventoried;  and  It  cannot  find,  and  falls  to 
find,  what  the  good  will  was  wcHrth,  as  no  er^ 
Idence  appears  to  hare  been  offered  npcn  that 
aahlect.  This,  we  think,  for  the  purposes  of 
Oils  ease,  most  be  regarded  aa  a  finding  that 
this  Item  was  orerralued  In  the  InTentory  to 
the  extent  of  at  least  one-half  of  the  amomit 
there  stated.  One  ot  the  other  Items  cbatged 
as  as  asset  wss  the  sum  of  C2,229.24,-  which 
represented  money  expended  In  an  exhibit  at 
tba  Worid'B  Fair,  In  Ohicago,  In  1898,  tta  ad- 
vertlting  purposes.  "Said  snm  represented 
no  tangltfle  asset."  Thlt  expendltore  mi^  or 
may  not  have  increased  the  business  of  the 
corporation,  bnt-  the  court  has  ftiled  to  find 
that  as  an  asset  It  had  any  value;  and  this 
Is  equivalent  to  a  findhig  that  It  had  none  at 
that  tlm^  and  ought  not  to  have  been  Includ- 
ed am«ig  the  assets.  In  this  view  of  the 
ease,  tbe  cotpomtlon  tai  July,  189^  was  insol- 
vent and  Its  capital  stodc  Inipalied,  without 
leterence  to  tbe  other  Item  to  which  tbe 
pbUntUE  objects,  and  whldi  tberettm  need 
not  be  BpedaDy  ccmsldered.  Suffice  It  to  say 
that,  upon  the  facts  found,  we  think  this  last 
Item  (expenses  on  material  on  hand,  amount- 
ing to  f8,98!2.44)  ought  not  to  be  Included 
among  the  assets.  The  Inventory  of  July  1, 
ISBB,  waa  made  up  In  substantially  the  same 
way,  aa  to  these  three  Items,  as  that  ot  1894, 
and  showed  substantially  the  same  condltloa 
at  filings  as  to  Insolvency  sod  imiAlmient  <(f 
ovltal  stock.  Upon  the  tacts  set  forth  In  tlM 
record,  then,  the  trial  court  has,  in  effect, 
Coand  that  the  ooiporatlon,  when  flw  money 
here  In  question  was  paid  to  thn  defendant, 
was  In  fact  insolvent,  and  Its  c^»ltal  stock 
in^alred,  and  has  exiwessly  found  that  It  so 
continued  until  the  receiver  was  appointed. 

The  remaining  question  Is  whether  the 
uaos^  paid  to  the  defaida&t  nndv  the  dr- 
enmstances  set  fMth  In  the  leoord  can  be  re- 
eovered  bat^  In  tills  artlon.  We  think  It  can 
he.  The  defendant  Uatans  that  he  received 
this  money  la  the  shqte  of  dividends  ^Idi 
had  been.  In  effect,  regularly  dedared  by  the 
board  ot  directors  St  a  regular  and  lawful 
meeting.  Ihe  record  does  not,  perhaps,  snp- 
poTt  this  dalm;  hot,  for  the  puryusw  of  the 
dlecosrion,  we  wUl  assume  it  to  be  true.  The 
genefal  rnls,  eren  In  the  absence  of  any  stat- 
ue 09  the  subject.  Is  that  dividends,  In  a  go- 
ing amcen,  can  be  prop^y  dedared  and 


paid  only  oqt  of  profits,  sod  not  out  of  capital 
or  assets  required  for  the  security  and  paj* 
meat  of  credlb»s.  Mor.  Prlv.  Corp.  par.  844; 
fiedf,  B.  R,  par.  240;  2  Thon^.  Corp.  par. 
21S2.  This  rule  applies,  whether  the  stock 
upon  which  the  dlvldoid  Is  declared  Is  com* 
mon  stock,  or,  as  In  this  case,  preferred  stock. 
Warren  v.  King,  108  U.  8.  889.  2  Sap.  Ot  789; 
dotting  V.  Ballroad  Oo«  04  Oonn.  16^-169,  5 
Ati.  861.  In  addltlcm  to  this,  our  statute  ex- 
pressly ssys  that  "no  corporation  shall  de- 
dare  any  ffivldend  while  Its  capital  stodc  It 
impaired,"  and  makes  the  officers  voting  in 
fttvor  of  Budi  dividend,  "knowing  x  luving 
tbe  means  of  knowing  that  such  cai^tal  is  Im- 
paired," liable  fOT  all  losses  resulttaig  from 
such  declaration;  and  their  action  tn  so  vot> 
ing  is  made  a  misdemeanrar.  (Sen.  St  1 1932. 
Tbe  dividends  here  In  question  were  declared 
and  paid  wboi  the  corporation  was  Insolvent 
and  Its  capital  stock  Impaired,  and  were  thus 
dedared  and  paid  In  direct  vldatltm  ot  these 
legal  principles  and  of  this  statutory  enact- 
ment The  money  paid  to  the  defendant  In 
the  form  of  dividends  was  wrongfnUy  paid,  to 
tbe  i^udlce  of  ttie  creditors  of  the  cOTponi* 
tlou,  to  one  who  was  not  «ily  a  stocUoIder 
ot  ,tbB  Goipomtlon,  but  was  siso  a  director 
therdn  from  Its  c^anlaation  until  H  went  In- 
to the  bands  of  the  rscetrer.  Its  condition 
wbea  tbe  dlvldosds  in  question  were  dedared 
and  paid  was  clearly  shown  vpoa  its  books, 
InventMles,  and  qmrtetly.statementst  and 
It  Is  eiqnessly  foond  that  the  attention  ot  the 
defendant  was  qpedflcally  called  to  its  flnanr 
dal  condition,  as  it  appeared  upon  Its  bodes, 
at  tbe  very  time  these  dlyldeads  were  dedar- 
ed and  paid.  It  thus  appeals  that  Uie  de- 
foidant  when  he  partldpated  In  Qie  dedaza- 
tkm  and  payment  ot  tiiese  dlvldoids,  and 
Trtien  he  accepted  them  In  psyment  knew,  <a 
had  the  means  of  knowing,  that  the  money 
really  and  bi  fact  bdonged  to  tiie  credltws  ot 
the  corpmtlui,  becuue  it  was  required  for 
tbe  payment  ot  their  claims,  and  eoald  not 
legally  be  paid  away,  mnOiu  the  t<»m  of  a 
dividend,  to  one  standing  In  his  i^Mdtion. 
XJoOia  these  drcomstancee,  the  money  paid  to 
the  defoidant  was  part  of  a  trust  fund  whkta 
belonged  to  the  creditors  of  the  corporation, 
to  which  be  eodd  acquire  no  title,  aa  against 
them,  bseanse  he  took  It  without  considera- 
tion, and  with  toll  knowledge  ct  tbe  trust 
which  existed  In  thdr  favw.  The  plalntlfl 
In  this  case,  as  tbe  representative  of  tbe  cred- 
itors <rf  the  crapOTatlMi,  Is  mttttod  to  sue  f  <» 
and  recover  back  the  money  so  paid.  Oran- 
dall  V.  Uncdn,  112  Oonn.  78;  Qteem  v.  Uan- 
nfactnrlng  Oo^  Id.  880.  The  eourt  «t  com- 
mon pleas  Is  advised  to  render  Jndgnwit  tor 
the  plaintiff  to  recover  the  dividends  psJd  to 
tiw  defendant  with  brterest  from  the  respec- 
tive dates  <tf  paymo&t  I3ie  other  Judges  eon- 
carEed* 
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Aweal  of  BBO^N. 

Appeal  of  MACDONAI.D. 

{Supreme  Court  of  Errors  of  Conoectlcat. 
Aug.  1,  1899.) 
DOWBR— RIGHT  OF  DIVORCED  WIPB. 
Qen.  St.  S  618,  provides' that  "erer;  womao 
living  with  her  husbaad  at  the  time  of  bia  death, 
*  *  *  or  who  has  been  divorced  without  ali- 
mony where  she  is  the  innocent  party,"  shall 
have  a  right  of  dower  in  one-third  part  of 
the  real  estate  of  which  her  hnsbund  died  pos- 
sessed Id  his  own  right.  Section  630  provides  for 
distribntloQ  of  estates  after  dower  has  been  de- 
ducted, and  section  2803  permits  both  parties  to 
ft  divorce  to  martr  again.  Held,  that  section 
618,  read  in  the  ligbt  of  the  other  two  Mctions, 
does  Dot  give  a  right  of  dower  to  a  woman  di- 
vorced from  her  husband  hj  his  fault,  and  mar- 
ried again,  when  he  also  married  again,  and  was 
living  with  his  second  wife  at  the  time  of  hi« 
death. 

Case  reserved  from  enperlor  court,  Ncnr 
London  cotintr;  John  M.  Thayer,  Judge. 

Petition  by  Phebe  E.  Brown  and  Esther 
Macdonald  for  dower  In  the  estate  of  Loclua 
D.  Brown.  From  decrees  of  ttie  probate  court 
denyinc  tiie  petitton,  petitioners  appeaL  Af- 
Ormed. 

These  cases  were  argued  as  one.  Each  ap- 
pellant claimed  dower  upon  the  following 
state  of  facta:  Lndus  D.  Brown,  tbe  de- 
cedent, bad  blfl  domicile  In  North  Stonlngton, 
New  London  county.  He  died  April  9.  1887, 
possessed  of  a  large  amount  of  land  situated 
lu  said  town  and  otber  towns  In  this  state. 
H£  was  lawtoUy  married  to  Oie  appellant 
Pbebe  B.  Brown,  November  18, 18S8,  and  was 
dlToroed  fmn  her,-  she  bting  the  Innocent 
party,  on  January  20, 1868.  On  SeptHnber  % 
ISM,  said  Phebe  Brown  married  one  W.  B. 
Brown,  wfth  whom  she  Is  now  IMng,  and  by 
whom  she  has  six  children.  On  April  16, 
1864,  the  decedent,  tiDdtia  D.  Brown,  was 
lawfully  married  In  Cbls  state  to  the  appel- 
lant Esther  pierce  (whose  maiden  name  waa 
Spink,  and  who  had  prevtoualy  been  married 
and  divorced  tnm  one  Bdward  Pierce),  frmn 
whom,  on  February  21, 1806,  he  was  divorced 
by  the  8iQ)erIor  court  of  the  state  of  Rhode 
Idand,  she  being  the  Innocent  party.  Said 
ISsther.  on  March  18,  1882,  married  one  Mac- 
donald, with  whom  she  lived  until  October 
10, 1887,  when  he  died.  Neither  of  the  appel- 
lants had  received  any  provision  by  way  ot 
Jolntnr^  tux  had  either  of  them  entered  Into 
a  contract  with  said  Lucdns  D.  Brown,  under 
the  statute  of  1877,  in  respect  to  tbsSr  pn^ 
erty  rights,  nor  received  allnuKiy,  nor  in  any 
way  forfeited  m  rl^t  to  dower,  If  such  rlg^t 
exists  under  the  facts  stated.  The  decedent, 
Lucius  D.  Brown,  on  Deconber  26, 1867,  law- 
fid^  married  Uary  Oray,  with  whom  he  lived 
untU  his  death.  He  left  a  win.  by  which  he 
B^vas  bis  whole  estate  to  hte  wife,  Mary  Gray, 
for  life,  and  upon  ha  death  to  his  brothers 
and  sisters.  Prior  to  his  marriage  with  Uary 
Gray,  the  decedent  had  not  been  the  owner  of 
any  property  of  value.  All  his  real  estate 
was  acquired  aftn  March  10,  18^  and  the 


(Ooun. 

greater  part  of  It  after  March  18.  18S2.  All 
persons  Interested  In  tbe  estate  of  Lucius  D. 
Brown  were,  order  ot  court,  made  parties- 
to  these  aiveals. 

Frank  T.  Brown  and  Albert  B.  Orafta^  for 
petltioaow.  Solomon  Lncaa  and  Hadlal  A. 
Hull,  tat  respondent 

HAMERSI^Y.  J.  (after  stating  the  facts). 
Section  618  of  tbe  General  Statutes,^  providing 
for  dower,  should  be  read  In  couuectloa  with 
section  630,>  providing  for  distribution  and 
section  2803,  permltttng  both  parties  to  a  di- 
vorce to  marry  again.  The  appellants  read 
section  618  as  if  it  stood  alone,  and  construe 
Its  language,  without  reference  to  Its  history, 
as  if  It  gave  an  absolute  right  to  a  life  estate 
in  oue-thlrd  of  his  land,  not  only  to  a  man's 
widow,  but,  In  addition,  to  each  surviving 
woman'  who  may  have  been  divorced  from 
him  through  bis  fault  Such  a  constructitHi 
leads  to  results  absurd  and  Impracticable, 
which  the  legislature  could  not  have  intended. 
This  of  Itself  is  sufficient  to  mai^  the  con- 
struction as  wrong.  The  letter  of  a  statute  can- 
not prevail  against  the  plainly  Indicated  Intent 
of  the  legislature.  Borough  of  Bridgeport  v. 
HubbeU,  6  Conn.  237,  243;  Manufacturing  Co. 
V.  Prall,  S  Conn.  487,  48B;  Bawson  v.  State,  19 
Conn.  292,  299.  We  think,  however,  that  tie 
letter  of  the  statute  and  the  intention  of  the 
legislature  may  readily  be  recondled.  Did- 
onr  law,  like  that  of  many  states,  recognise  a 


1  Sec.  618.  Every  woman  married  prior  to- 
April  twentieth,  dgateen  hundred  and  sevraty- 
aeveu,  and  living  with  her  husband  at  the  tiow- 
of  his  death,  or  absent  by  bis  consent,  or  by  his 
default,  or  by  accident,  or  who  has  been  divor- 
ced without  alimony,  where  she  is  the  innocent 
patty,  ^all  have  right  of  dower,  during  her 
lite,  in  one- third  part  ot  the  real  estate  of  which 
■her  husband  died  possessed  In  his  own  right,  un- 
less a  suitable  pTovIsl<»i  for  her  snppOTt  was 
m^e  before  the  marriage  by  way  of  Jointure, 
etc. 

s  Sec.  630.  TkB  distributton  of  Intestete  estates 
shall  be  as  follows,  that  Is  to  say  t  1.  To  the  wife 
of  the  intestate,  whose  marriage  took  place  prior 
to  April  twmoeth,  1877,  and  who,  during  the 
marriage,  did  not  contract  vfith  her  husband  iti 
manner  and  fwm,  and  toe  the  purposes  provided 
in  section  624,  there  shall  be  distributed  and  set 
out  one-third  i^rt  of  the  personal  estate  of  the 
intestate  forever,  and  if  thwe  be  no  children 
of  tbe  intestete  or  any  legal  representative  of 
them,  one-half  of  the  personal  estate  forever,  and. 
if  she  shall  not  have  been  otherwise  endowed 
before  marriage,  one-third  part  of  the  real  estate 
to  her  during  life  as  provided  in  sections  618- 
and  619.  2.  To  tbe  husband  or  wife  of  the  in- 
testate, whose  marriage  took  place  on  or  subee- 
qoentb^  to  April  twentieth,  1877,  or  who  having 
been  married  tvefore  that  day,  did,  during  mar- 
riage, enter  into  a  contract  vrltfa  each  outer  in 
manner  and  form  and  for  the  pntposM  provided 
In  section  624,  and  cause  the  same  to  be  re- 
corded as  in  said  section  is  provided,  there  shall 
be  distributed  or  set  out  such  portion  or  share 
of  the  estete  of  the  Intestete  as  such  husband  or 
wife  will  be  entitled  to  under  the  provisions  of 
section  628.  8.  All  the  residue  of  the  real  and 
personal  estate  shall  be  distributed  In  equal  pro- 
portions, according  to  iu  value  at  the  time  of 
distribution,  among  the  children  and  the  lenl- 
representatives  of  any  them  who  may  be- 
dead,  etc. 
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rliJit  of  dower  m  to  an  lands  possened  daring 
coverture,  originating  In  marriage,  and  oon- 
ninunate  on  ita  termination,  and  permit  tbls 
Tight  to  be  «iforoed  on  the  tennlnation  ot 
marriage  hya  dlTon!e,the  dlfflcultlea  presented 
by  the  language  would  be  leaa  apparent  Bat 
Id  these  r^pecta  our  law  la  wholly  different 
SectlOD  618,  m  Ita  esaentlal  features,  first  ap- 
pears In  the  Revision  of  16^  The  language 
referring  to  a,  diTorced  wife  has  never  acquir- 
ed a  practical  construeUon,  nor  has  Its  mean- 
ing been  determined,  by  any  utterance  (tf  this 
court  The  meaning  of  the  language  must 
therefore  be  fliat  attached  to  It  aa  used  in  tba 
act  ol  1672.  Appeal  ot  Hale,  60  Oonn.  611, 
618,  88  AtL  S92.  In  order  to  appreciate  the 
meaning  of  this  act  It  1>  necessary  to  remem- 
ber bur  peculiar  law  of  divorce,  of  inheritance, 
and  of  distribution  at  the  time  the  act  was 
passed.  Wh«i  the  "Jurisdiction  ttf  Oonnectl- 
cnt^'  was  organized,  In  1639,  the  law  of  the 
land,  as  recognized  by  the  settlers,  consisted 
In  the  orders  of  the  goieral  court  and,  In 
case  of  the  ^fect  of  a  law.  In  the  Word  of 
God.  Educated  as  En^shmen,  and  snbJects 
of  the  British  crown,  our  anceston  were  malnf 
ly  Inflnenced  In  their  laws  and  customs  by  the 
En^Isfa  law;  but  their  government  was  both 
onanthorised  <in  Its  beginning^,  and  piactl- 
cally  Independent  They  nerer  ftwmaUy  adopt* 
ed  the  common  law  ot  Tpngiawfl-  But  one  at 
tempt  In  that  direction  was  mad^  and  that 
was  abandoned  without  action.  4  Col.  Bea 
2SL  As  our  Jurisprudence  deroloped,  the 
covts  applied  Uie  principles  ot  the  oonunni 
law  to  the  decision  of  eansea,  so  Car  as  tb^ 
seemed  applicable  to  our  social  conditions 
(Baldwin  v.  Walker,  21  Conn.  168,  181);  but 
in  many  respects,  specially  in  the  law  of  nuuv 
riage,  divorce,  hud.  desc^  and  distribution, 
there  was  a  wide  departure  ftom  the  EkigUsh 
law. 

In  England  the  common  law,  following  the 
canon  law,  prohibited  absolute  divorce  for 
any  cause  srising  after  a  valid  marriage.  1 
BL  Comm.  441;  Foliamb's  Case,  3  Salk.  138. 
The  early  reformnv  were  o^Kised  to  this  law. 
They  believed  the  Scriptures  authorized  a  re- 
lease from  the  marriage  covenant  to  the  In- 
jnred  party  In  certain  cases.  A  commission 
to  inquire  Into  this  subject  was  authorized  In 
the  reign  of  Henry  VZII.,  and  another  In  the 
reign  of  Edward  VI.  The  work  of  the  latter 
conmolsslon  waa  completed,  but  the  king  died 
before  It  received  royal  confirmation.  It  was, 
however,  published  during  the  reign  of  Eliza- 
beth under  the  title  of  "Xtefonnatlo  Legum 
Eccleslasticarum."  It  provided  that  in  cases 
of  adultery  and  mailcloua  desertion  the  in- 
jured party  might  have  liberty  to  marry  again. 
Pending  the  work  of  this  commlstion,  It  was 
decided  !□  the  case  of  the  marquis  of  North- 
ampton, by  a  special  tribunal  appointed  by 
the  king,  that  by  tbe  Word  of  God  a  man 
divorced  fw  the  adultery  of  his  wife  might 
marry  again.  Possibly,  before  the  accession 
of  Mary,  this  precedent  was  followed  In  other 
cases.  8  Beev^  BIst  Bng.  lAW,  PP.-4D&,  408, 


409.  This  view  of  marriage  and  divorce  was 
held  lij  the  first  settlers  of  Gtnnecticnt  Ac- 
cepting the  Word  at  God  as  law  In  matters 
not  toueiied  any  qtedal  ordinance  their 
courts  begsn  at  mce  to  dmree  a  separation  on 
what  they  deemed  the  scriptotal  grounds  of 
adultery  (dtlng  Matt  six.  B)  and  malicious 
desertion  (citliv  1  Cor. vlLUf);  ordering  a^o- 
vldon  by  way  ot  aUmony  where  It  seemed 
equitable,  and  granting  pamlssUm  to  die  In- 
jured party  to  marry  again.  1  Ool.  Rec  pp. 
276,  301,  3G2,  379;  2  GoL  Bec  pp.  129.  282, 
288,  822,  326-328;  8  OoL  Bee.  p.  23;  4  Gol. 
Bec.  p.  68;  10  Col.  Bec  168;  14  Gol.  Bec. 
pp.  228,  887.  These  dlvwce^  tiwngta  granted 
by  the  geaeai  court  which  possessed  supreme 
legislative  and  Jndldal  power,  were  not  legls- 
latlye,  but  purely  JuffldaL  Thts  appears 
(among  other  reaaoni)  tnm  the  Act  that 
when  this  Jurlsdictloa  was  first  exercised  the 
cone^Uon  ot  a  teglslattve  divorce  had  not 
developed.  The  first  parliamentary  divorce 
waa  In  1660;  AH  the  divorces  were  based  on 
the  soiptuKsl— i  e.  common-law— right  of  the 
Injured  party  to  be  rdeaaed  from  bis  ccnjngal 
tie,  and  to  be  peimitted  to  marry  again. 
This  permiaslon  was  special  to  the  Injured 
party.  As  phrased  in  one  of  the  decrees: 
"In  case  tbe  said  S.  T.  shall  have  opportunity 
to  Join  b«Belf  In  marrli«e  wHh  anothn  man, 
she  is  left  at  liberty  so  to  do  without  offense 
to  the  law  w  this  court**  3  C6L  Be&  p.  288. 
In  1677  a  statute  was  passed  defining  the 
grounds  of  divorce  aiul  authorising  the  court 
of  assistants  as  urdl  as  the  general  court  to 
grant  blUs  ot  divorce  **to  the  aggrieved  party, 
who  may  then  lawfully  marry  or  be  married 
to  anoth»."  Id.  pi  828.  This  law  remained 
uncbanged  nntU  1M0,  when  the  court  was  au* 
thortaed  to  "declare  the  petitioner  to  be  sin- 
gle and  unmarried;  and  tbe  parties  divorced 
may  then  marry  a^^In."  Bevlslon  ISW,  p. 
274.  Whoi,  therefore,  the  act  ot  1972  was 
passed,  a  husband  divorced  for  his  own  fault 
had  not  pomlsdon  to  marry  again.  By  tbe 
Connecticut  law  tbe  English  law  of  prohibi- 
tion waa  removed  as  to  the  Innocoit  party. 

Our  land  law  also  was,  finun  the  begbudng, 
different  from  that  of  England.  The  rule  of 
descent  was  substantially  that  of  pwaonal 
property,  and  realty  and  personalty  were  sub- 
ject to  the  same  law  of  distribution.  In  1638 
It  waa  ordered  that  tbe  court  shall  divide  In- 
testate estate  to  wife,  children,  or  klndrfid, 
as  In  equity  they  shall  see  meet  1  Col.  Rec 
p.  38.  Distributions  were  made  by  the  mag- 
istrates of  the  general  court,  and  under  their 
rulings  a  practice  grew  up  of  dividing  the 
land  and  personal  property  Indifferently,  oa^ 
third  to  the  widow  and  two-thirds  to  the  chil- 
dren, modified  at  times  to  meet  the  equities 
of  particular  cases.  Bemetimes,  when  tbe 
main  portion  of  the  personal  property  was 
given  to  the  widow,  she  would  receive  one- 
third  of  the  land  for  Ufe.  Id.  p.  446.  Tbe 
tenant^  dower  waa  unknown  to  our  early 
law.  The  widow's  interest  in  >  tbe  land  -as 
wdl  as  tbe  personal,  i/npatj  ot  bar  husband 
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was  through  diBtTlbiiti<ML  Aa  our  law  sara 
her  one-third  of  all  her  bnsband's  estate,  snb- 
Ject  to  the  discretion  of  the  court  In  dlstribn- 
tioD,  there  was  no  occasion  for  dower,  except 
to  meet  the  case  where  a  bii;rt)and  by  wlD 
sbonid  divert  his  whole  inroperty;  and  tt  was 
mainly  to  meet  this  emergency  (that  In  such 
case  "there  may  be  suitable  provision  nade 
for  the  maintenance  and  comfortable  support 
of  widows  after  the  decease  of  their  hns- 
bands")  that  the  act  of  1072  was  passed.  It 
was,  in  efTect,  an  amendment  to  the  law  of 
doKent  and  distribution,  and  provided  that 
every  woman  upon  the  drath  of  her  husband 
shall  have  "by  way  of  dower"  one-third  of 
his  land  for  her  natural  life,  and  that  "the 
remainder  of  the  estate  shall  be  disposed  of 
according  to  the  will  of  the  deceased,  and, 
where  there  Is  no  will,  according  to  law." 
See  Revision  of  1750,  p.  43.  The  use  of  the 
words  "by  way  of  dower"  may  determine  to 
a  certain  ertent  the  Incidoits  of  this  life  es- 
tate. The  estate,  however,  does  not  arise 
from  the  English  law  of  land,  but  from  a 
statute  in  aid  of  the  Connecticut  law  of  de- 
scent and  distribution.  This  statute  practi- 
cally extads  and  modifies  the  widow's  right 
to  a  share  of  her  deceased  husband's  estate, 
realty  as  well  as  personalty.  In  this  It  dlf- 
feB  from  the  provlslona  ot  the  New  Haven 
Laws  of  166^  and  the  Masaacbnsetts  act  of 
1641.  Both  these  o(d<»ilea  adopted  the  Bng- 
lish  law  of  dower,  glTing  to  the  wife  a  right 
Dt  dower  In  any  land  of  which  the  hu^tHwd 
might  be  seised  during  coTWtnre.  Oonnectl- 
cut  extended  and  modified  tile  r^t  at  a  wlfb 
to  share  in  all  tite  estate  her  husband  might 
!eare  at  his  death.  The  act  was  so  regarded 
by  othor  leglriatlon  relative  to  the  some  sub- 
ject When  the  common  law  of  deacmt  and 
dlstribntlMi  was  first  fonnulated  Into  a  stat- 
ute. In  1696,  It  was  ordwed  that  when  a  man 
dies  Intestate  **hU  widow,  If  any  be,  shall 
have,  besides  tiie  tbSxA  part  at  bla  real  estate 
during  her  life,  a  part  also  at  bis  personal  es- 
tate." etc.  4  CoL  Bee.  p.  167.  And  the  stat- 
ute of  descent  and  distribution  of  1699;  being 
substantially  the  same  as  the  one  now  In 
force,  provides  that  the  court  of  probate  shall 
distribute  the  estate  as  follows:  **One  third 
part  of  the  personal  estate  to  tiie  wife  of  the 
hitestate  (If  any  be)  forever,  besides  her  dow- 
er or  thirds  In  the  housing  and  land  during 
nth,  where  snch  wife  shall  not  be  otborwlse 
endowed  before  marriage,  and  all  the  residue 
of  the  real  and  personal  estate,  by  equal  por- 
tions, to  and  among  his  children,"  ate.  Id.  p. 
807.  And  In  1786  it  was  provided  that  the 
court  of  probate  should  assign  the  dower  in 
case  ot  will  as  well  as  of  Intestacy,  and  such 
Is  the  present  law.  Gen.  8L  H  619;  080.  This 
view  of  the  origin  of  the  widow's  right  tn  the 
land  ot  ha  deceased  husband  Is  acted  upon 
m  Stewart  r.  Stewart,  5  G<»in.  817. 82a  Such 
belii«  tbe  existliig  law  at  divorce,  deecent, 
and  distribution  In  1672;  tbe  act  tn  question 
was  passed,  aa  toUowa:  **Tbat  every  mar^ 
ried  woman  (^vlng  with  her  bnsbond  t&  tfala 


eoI<Kiy  or  dysewhere  absent  tram  him  with  his 
consent  or  through  his  mere  def&ult,  or  In- 
evitable providence,  or  In  case  of  divorce 
where  she  Is  the  Innocent  party)  that  shall 
not  before  marriage  be  estated  by  way  of 
jointure  In  some  houses,  lands,  tenements, 
hereditaments  .fOT  term  of  life,  or  with  some 
other  estate  In  lieu  thereof,  shall,  Immediate- 
ly after  the  death  of  her  husband,  hare  right 
and  Interest  by  way  of  dower  In  and  to  one 
third  part  of  the  real  estate  of  her  deceased 
husband's  lands,"  etc.,  "to  be  to  her  during 
her  natural  life."  8  Col.  Bee.  p.  GO.  Beading 
this  language  In  view  of  tbe  conditions  It  was 
framed  to  meet,  It  Is  certain  ^lat  this  right  of 
dower,  Uke  the  right  to  a  distributive  share 
of  personal  property,  cannot  exist  before  a 
husband's  death,  and  affects  only  the  estate 
left  by  him;  that  In  no  event  can  more  than 
one-third  of  tbe  real  estate  be  assigned  tor 
dower;  and  that  flie  person  entitled  to  dower 
Is  the  wife  living  with  the  deceased  at  tbe 
time  of  his  death,  unless  her  separation  at 
that  time  is  due  to  his  fault  or  accident,  or 
a  divorce  tiiat  leaves  her  free  and  tbe  man  so 
far  her  fauslnnd  that  he  baa  no  other  con- 
jugal tie.  It  Is  certain  that  a  woman  divorced 
is  admitted  to  dower  wly  because  she  repre- 
sents; and  no  other  Is,  tbe  wife  living  wlfli 
her  husband,  or  separate  through  bis  fanlt 
As  was  said  In  Btllson  v.  Stllwm,  46  Conn.  16, 
19,  her  rigbt  to  dower  la  ''precisely  the  same 
as  that  of  a  woman  living  with  her  husband 
at  the  time  of  his  deatiL"  When  a  woman 
lives  with  her  husband  at  his  death,  she  pos- 
sess the  rigb^  and  the  same  right  con  then 
belong  to  no  otber.  When  the  act  of  1849 
expressly  antiiorlsed  tbe  marriage  of  a  man 
divorced  for  bis  fault,  it  did  not  enact  a  dif- 
ferent law  for  such  marriages.  It  gave  to 
the  wife  the  full  rights  of  a  wlfe^  and,  among 
them,  tbe  right  to  share  hsr  husband's  estate 
by  way  of  dower  as  well  as  of  distribution  In 
the  same  manner  as  every  otber  wife;  and 
to  that  extoit  it  modifies  the  operation  of  tbe 
statute  of  dower.  Tbe  present  statute  ea- 
ables  a  woman  divorced  tar  her  busband's 
fault  to  be  treated  as  so  far  his  wife  that  she 
may- share  bla  estate  by  way  pf  dower,  so 
long  as  she  repretente  the  wife  living  with 
htm,  or  separated  by  bis  fault;  but  tiie  act  of 
1349  modifies  tbe  practiciU  ^ect  of  this  by 
enabling  the  divorced  bnsband  to  lawfully 
take  a  wife,  whOi  living  with  him  at  the  time 
of  his  death,  Is  by  the  expreu  terms  of  tbe 
statute  the  one  aititled  to  dower.  The  words; 
"or  who  has  been  divorced  where  she  Is  the 
Innocent  party,"  still  mean  the  wife  separated 
by  his  fault  fnun  a  man  who  has  no  oilier 
conjugal  tie.  If,  bowever,  he  acquire  such 
tie,  and  leaves  a  lawful  wife  surviving,  she  Is 
the  "married  women  living  with  her  hiuband 
at  his  death,"  and  tbe  contingency  at  sepa- 
ration provided  for  1^  tbe  qualifying  imds 
does  not  exist  In  StnsoB  t.  Stllson,  nqoaf 
the  divorced  husband  bad  married  agahu  bat 
as  appear*,  tbe  second  wife  did  not  snrvlve 
him.  The  court  assumes  that  the  divorced 
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wMi  ma  entitled  to  dower.  Had  there  tieea 
■»  eecond  marriage,  there  could  hare  been 
no  qoeetlon  of  ber  riglht.  Whether  the  fonilt 
li  the  eame  In  the  eaae  <Ht  a  aecond  wife  not 
■arrlTlnc  her  hnriiaiid  la  a  Question  thaA  waa 
not  dliCDSsed.  It  waa  aaanmed  to  be  the 
•ame,  the  whole  contest  ut  the  case  temlng 
on  the  ^ect  of  a  contract  between  boaband 
and  wife  before  the  OlTorce.  If,  upon  lawful 
marriage  after  dlrorce,  the  link  between  the 
wife  and  hat  dlT(»ced  hosband  whldn  sop* 
pcnta  her  daim  to  dower  la  finally  seveted,  no 
tztmUeaome  queetlons  will  arise,  no  matter 
how  many  timea  a  man  la  dlTorced;  other- 
wiae,  anch  qnestloaa  aa  have  been  discussed 
la  this  case  may  arise  whenerer  a  man  dies, 
iBSTlns  mon  than  one  divorced  widow  and 
BO  fouilDe  widow.  In  thta  case,  however, 
the  much-married  man  has  left  a  widow,  and 
under  the  statute  she.  and  no  one  else,  la  en- 
titled to  dower,  so  that  the  queatlons  are  not 
material  They  are  not  likely  to  become  prac- 
tleaL  Such  a  case  as  this  has  never  before 
been  maented  to  this  court  and  It  la  to  be 
hoped  It  may  never  arise  again.  Moreover, 
the  legislation  of  1877  has  abolished  down  aa 
to  all  marrlagei  altered  Into  after  that  data. 
Upon  the  appeal  of  Pbebe  E.  Brown,  the  so- 
polor  court  la  advlaed  to  rmder  Judsmoit 
aflirming  the  order  of  the  probate  court.  Up- 
oa  the  appeal  of  Bsthw  Macdonald  the  an- 
psxlor  court  la  advised  to  render  judgment 
■fltrming  the  order  of  tiie  probate  court  The 
ethor  Jodgea  concurred. 


(71  Conn,  no) 
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Ofaimme  Court  of  Errors  of  Oonnecticat. 
Atv.  1.  1890.) 

€X>RPORAT10NS-ACTION  FOR  BBRVICES— BVI- 
DBNCB  OF  BMPLOYUBNT  —  HEARSAY  —  IN- 
CRSASB  OF  BCSINBSS  DURING  BHPLOTHENT. 

1.  In  an  action  to  recover  for  aerricei  as  geu- 
ml  manager  of  a  corporation  engaged  In  the 
mannfaetnre  of  buckles,  testimony  of  plaintiff 
that  be  waa  the  inventor  of  a  buckle,  and  had 
been  in  the  bnckle  bnsinesa  abont  10  Tears,  Is 
admissible,  as  bearing  on  the  valne  of  his  serv- 
ices under  a  qnantam  meniit,  shoold  it  become 
necessary  to  make  that  claim. 

2.  In  an  aetku  to  recover  for  services  as  gat- 
ecal  manager  of  a  corporation,  and  for  money 
paid  oat  for  the  company,  where  the  point  as  to 
whether  plaintiff  was  employed  after  a  certain 
date  Is  contested,  his  testimony  as  to  what  he 
did,  and  what  he  paid  ont,  from  soch  date  on- 
wards. Is  admissible,  as  one  st^  In  his  proof; 
leavinc  the  question  of  his  being  authorised  to 
act  to  oe  proved  later  on. 

8.  In  an  action  to  recover  for  services  as  ga- 
cral  manager  of  a  corporation  for  a  nnmber  of 
months  prior  to  a  certain  date,  testimony  of 

Slntifl  as  to  what  he  waB  doing  for  It  dnrlng 
t  time  is  admissible,  aa  one  step  In  his  proof. 
4.  In  so  action  to  recover  for  services  as 
general  manager  of  a  corporation,  and  for  money 
paid  ont  for  It,  where  one  of  the  items  claimed 
b  for  money  paid  to  defendant's  bookkeeper, 
testimony  of  plaintiff  that  he  paid  the  book- 
keeper, and  the  amotmt  so  paid,  is  admi8Blbl& 
as  one  step  in  his  proof,  thongh  it  !■  dispnted 
thet  he  was  authorised  to  pay  the  bookkeeper. 

8.  Where  plalntlfl  In  an  action  to  recover  tat 
awfleca  aa  general  manager  of  a  enporatioa 


dalms  Chat  be  waa  employed  by  a  pecwm  who 
was  sols  owner  for  a  short  time  of  the  stock, 

and  that  snch  employment  was  afterwards  rat* 
ified  by  the  company,  evidence  of  the  purchase 
by  such  person  of  plaintiff's  patent,  and  the  em- 
ployment of  plaintiff,  is  admissible,  on  condioon 
that  it  be  afterwards  shown  that  the  company 
ratified  such  employment;  but  what  was  said 
at  the  time  of  the  emplmneat  about  other  mat- 
ters ontslde  of  the  pnrcuaae  and  anptoyment  la 
inadmissible. 

6.  Where  plalntlfl  In  an  action  to  recover  for 
services  as  general  manager  of  a  corporation 
claims  that  he  was  employed  by  a  person  who 
was  sole  owner  for  a  abort  time  of  its  stock,  and 
that  sach  employment  was  afterwards  ratified 
by  the  company,  a  lettor  from  sudi  person  to 
plaintiff,  written  after  he  had  c«ued  to  be  the 
owner  of  the  stock,  stating  that  he  had  sold  the 
stock  and  had  attended  to  fixing  plaintiff's  sala- 
ry, fa  inadmissible,  beiog  mere  hearsay  evidence. 

7.  Where  plaintiff  In  an  action  to  recover  tor 
services  as  general  msnager  of  a  corporation 
claims  that  he  was  employed  by  a  itersoD  who 
was  sole  owner  for  a  abort  time  of  its  stock, 
and  that  such  employment  waa  afterwards  rati- 
fied by  the  company,  extracts  from  tbe  records 
of  tbe  execntlve  committee,  and  from  the  rec- 
ords of  tbe  directors'  and  stockholders'  meetings 
of  the  corporation  that  purchased  the  stock  from 
such  person,  showing  tbat  such  corporation  had 
become  the  owner  of  ^e  stock,  about  which 
tbere  was  no  dbvute^  are  Immaterial  and  Irr^ 
vsnt. 

S.  In  such  case  an  extract  from  tbe  annoal  re- 
port of  the  president  of  the  corporatioo  which 

Eurchased  the  stock  from  the  person  alleged  to 
are  employed  plaintiff,  containing  a  statement 
that  plaintiff  was  "now  the  manager"  of  defend- 
ant. Is  mere  hearsay  evidence. 

9.  In  an  action  to  recover  for  services  as  gen- 
eral manager  of  a  corporation,  evidence  that 
the  bnsinesa  had  largely  increased  during  the 
period  of  the  alleged  employment  is  Inadmisd- 
me,  where  it  is  not  shown  that  the  Increase  was 
doe  In  whole  or  in  part  to  the  services  of  plaln- 
tlfl. 

Acveal  from  superior  court  Tolland  coun- 
ty; Ralph  Wheeler,  Judge. 

Action  by  Joseph  0.  Hammond,  Jr.,  against 
the  Hammond  Buckle  Company  to  recover  for 
services  and  mon^  paid  out  From  a  Judg- 
meut  far  plaintiff,  and  an  order  denying  a 
motion  for  a  new  trial,  defendant  appeals. 
Reversed. 

The  complaint  contained  the  conmion  counts 
only.  The  bill  et  parttcnlaia  filed  waa  aa 
followa: 

To  r^lroad  car  fare  while  In  employ 
of  defendant,— 17,694  ndles.  at  2 
cents  par  mile, — from  November  14, 
1893.  to  January  1&,  1896  $  858  88 

To  services  aa  general  manager.  IVA 
months,  to  April  16, 189T,  at  $208.- 
SS^  per  month.   2;B9B  84 

To  salary  advanced  to  O.  H.  Ham- 
mond, bookkeeper,  from  November 
14,  lera,  to  January  1,  1896^  IS^ 
months,  at  ffiOXN)  per  month   810  00 

18,560  72 

The  first  defense  was  a  geoenl  denial;  tbe 
aecmd  waa,  la  effect  payment,  and  thii.  In 
the  reidy,  waa  denied. 

On.  the  trial  the  plaintiff  offeared  evidence 
tendliig  to  prova^  and  claimed  to  have  proved 
anxmg  others,  tbe  following  facta:  The  de- 
fendant Is  a  ]<Ait«toA  eorporatkm  iggaSaBU 
111  1880  imdir  tha  Uwi  ot  this  atatfc  l%e 
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plalptlff  was  one  oi  the  original  iDCorporatom 
ownlDg  05  (tf  the  200  Bharea  of  Its  stoc^; 
and  the  others  were  his  son,  C.  H.  Elamiaoad, 
who  owned  S  shares,  and  Samuel  A.  Chap- 
man, who  owned  100  shares.  The  stock  was 
owned  by  these  three  in  this  way  down  to 
November  14.  1883.  The  plaintiff  was  the 
treasurer  of  the  corpwatlon  from  Its  organi- 
sation nntU  April  23,  1886,  when  his  son, 
abore  named,  was  appointed  treasurer.  The 
plaintiff  was  the  inventor  of  what  is  known 
as  the  "Hammond  Bnckle,"  which  the  defend- 
ant manufactured  and  sold  in  various  grades, 
styles,  and  forms.  On  November  14,  1883, 
Joseph  Banlgan,  president  of  the  United 
States  Bobber  Company,  made  a  proposition 
to  the  stockholders  of  the  defendant  to  pur- 
chase their  entire  stock  for  f50,000.  The 
stockholders  then  and  there  accepted  this 
pn^osltion.  This  proposed  purchase  Included 
all  the  property  and  good  will  ct  the  defend- 
ant, save  the  book  accounts.  At  this  fnter- 
Vkew  It  was  arranged;  In  substance,  between 
Banlgan  and  the  stockholders,  that  the  busl- 
nea  of  the  defendant  should  go  on  as  before, 
and  that  the  plaintiff  should  be  cMitlnued  In 
the  employ  of  the  company  both  as  treasurer 
and  as  general  manager.  It  was  stated  by 
Banlgan  at  that  Interview  that  he  might  of- 
fer the  stock  and  property  of  defendant  to 
the  United  States  Rubber  Company  iti  the 
same  price  he  bad  offered  the  defendant,  and, 
If  that  company  did  not  care  to  take  It,  Banl- 
gan would  hold  it  as  his  own,  and  ctwtlnue 
the  busInesB  In  his  own  Interest.  On  the  IStti 
of  November,  1888,  Banlgan  rep<Hted  his  pur- 
chase to  the  United  States  Rubber  Company, 
and  explained  the  arrangement  he  bad  made 
with  the  plaintiff  for  a  continuation  of  the 
basin  MS,  and  offered  his  purchase  to  that 
company  at  the  price  he  had  agreed  to  pay. 
Tbe  United  States  Rubber  Company  on  the 
same  day  accepted  this  proposition.  When  he 
made  the  pn^osltl(Hi  of  November  14,  1883, 
to  tbe  deffflidapt's  stockholdeiB,  Banlgan  acted 
for  himself  alone,  and  he  was  for  a  short 
time,  by  tbe  acceptance  of  bis  proposition,  tbe 
sde  owner  of  the  stock  and  property  of  the 
defendant;  and  It  was  during  this  time  that 
It  was  arranged  that  the  plaintiff  should  go 
on  as  treasurer  and  general  manager  of  the 
defendant  In  accepting  Banlgan's  proposl- 
tlon  made  to  the  United  States  Rubber  Com- 
pany on  November  16,  1883.  that  company 
accepted  It  subject  to  the  temm  and  arrange- 
ment made  with  the  plaintiff,  and  ratified  all 
that  Banlgan  had  dcme  In  the  premises.  At 
tbe  request  of  Banlgan,  the  holders  of  the  de- 
fendant's stock  transferred  their  shares  dl- 
recUy  to  the  United  States  Rubtjer  Company, 
as  follows:  Samnel  A.  Chapman,  87  shares; 
the  plaintiff,  81  shares;  G.  H.  Hammond,  2 
shares,— so  that  after  such  transfer  tbe  rub- 
ber onnpany  owned  180  shares,  while  Cbajf- 
man,  the  plaintiff,  and  C  H.  HammtHtd  ap- 
peared to  own  8, 4,  and  2  shares,  respectlvdy. 
These  transfers  iMM>ear  on  the  books  of  the 
defendant  as  made  Noraubw  IB,  1888.  The 


160,000  price  was  paid  by  the  rubber  com- 
pany to  the  defendant's  stockholders.  The  en- 
tire arrangement  and  agreement  of  November 
14,  1883,  between  Banian  and  the  plaintiff 
and  the  stockholders  of  the  defendant,  was 
a  vert»d  one,  of  which  no  official  record  or 
memo  random  exists.  At  the  annual  meeting 
of  the  stockholders  ol  the  defendant  held  In 
January,  1884,  the  plaintiff  was  elected  one 
of  Its  directors,  and  on  the  same  day,  at'  a 
meeting  of  the  directors,  was  elected  as  treas- 
urer of  the  defendsnt  At  this  meeting  the 
oral  arrangement  mkde  by  Banlgan  In  Novem- 
ber,  1893,  by  which  the  jdaintlff  was  to  con- 
tinue to  act  as  general  manager  as  well  as 
treasurer,  was  reported  orally  to  the  stock- 
holders and  directed  The  plaintiff  was 
sgaln  elected  as  tressnrer  of  the  defendant  In 
January.  1886.  After  November  14,  1883,  the 
plaintiff  continued  to  perform  all  the  duties 
of  treasurer,  and  all  the  duties  Incident  to  the 
I>oeltloQ  of  general  manager,  of  the  defendant, 
until  April  23. 1886,  when  his  son,  G.  H.  Ham- 
mond, was  ai^lnted  treasurer  In  his  stead. 
Thereafter,  until  April  or  May,  1807,  the 
plaintiff  continued  to  perform  many  of  the 
daties  Incident  to  the  position  of  general  man- 
ager, as  before,  and  wrote  divers  letters  re- 
lating to  the  business  of  tbe  defendant,  which 
be  signed  as  general  manager.  The  plaintiff 
was  paid  nothing  by  the  defendant  after  AjvU 
2S,  1896,  when  his  son  took  the  position  as 
treasurer,  and  has  not  been  paid  for  any  of 
the  items  named  In  the  blU  of  particulars 
which  he  offered  evidence  to  prove,  and  claim- 
ed he  had  proved,  were  due  to  him  from  ^e 
defendant  The  defendant  offered  evidence 
tending  t»  prove,  and  claimed  It  had  proved, 
that  the  plaintiff  was  not  In  the  employ  of 
the  defendant  after  AprU  23,  1896,  as  gen- 
eral manager  or  otherwise;  that  tbe  defend- 
ant did  not  owe  the  plaintiff  anything  for 
mileage,  as  dalmed  by  him;  and  that  it  owed 
him  nothing  under  the  third  Item  of  his  bill 
of  particulars.  The  jury  returned  a  verdict 
tor  tbe  plaintiff,  upon  which  judgment  was 
subsequently  rendered. 

The  defendant  made  a  motion  below  for  a 
new  trial  on  the  ground  that  the  verdict  was 
against  tbe  evidence  In  the  caus&  The  court 
denied  the  motion,  and  from  that  denial  the 
defendant  appealed.  He  also  appeals  on  the 
ground  tliat  the  court  bdow  erred  In  Its  rul- 
ings upon  evidence,  and  In  the  charge  to  the 
Jury.  The  rulings  upon  evidence,  both  oral 
and  documentary,  are  set  forth  at  great  length 
upon  the  record.  The  following  are  the  prin- 
cipal rulings  with  reference  to  tbe  admission 
of  documentary  evidence:  The  plaintiff  of- 
fered In  evidence  a  letter  dated  November  17, 
1883,  from  Banlgan  to  himself,  of  which  the 
following  Is  a  copy:  "Providence,  Nov.  17, 
1883.  Mr.  J.  O.  Hammond,  Jr.— Dear  Sir: 
On  arriving  In  New  York,  Tuesday  night,  the 
sad  fate  of  our  Mr.  P.  J.  Oonley  upset  me  to 
some  extent;  but,  as  pa  arrangement,  the 
United  States  Rubber  Company's  oecutive 
mrt  at  10  o'dodc  Wedneaday  momlnc  and  I 
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presented  to  tiiem  tbe  fact  that  I  bad  boagbt 
the  Chapman  and  Armstrong  intereats,  and 
the  land,  bull^ngs,  machinery,  and  all  alli- 
ances tot  the  making  of  buckles.  Ihla  would 
be  turned  over  to  the  Hammtaid  Bnckle  Oom- 
puj,  and  thrai  all  the  stock  ot  the  Hammond 
Bnt^e  Gom[>an7  turned  over  to  me  tor  the 
■am  of  $50,000;  and  an  the  stock  (raw, 
WTOvght,  and  In  process)  Was  to  be  sold  to  me 
at  net  cost,  and  I  offered  it  to  the  United 
States  Rubber  Oompany  at  that  price.  I  of> 
fered  to  carry  It  myself,  and  give  them  all 
the  bockles  they  wanted  for  the  companies  In 
which  they  were  Interested  at  a  net  coat  price, 
plus  10  per  cent  for  the  manafacturing  profit 
"niey,  however,  decided  to  buy  the  property 
Cor  the  $50,000;  so  to  that  end  I  telegraphed 
yon  <m  Wednesday.  Please  hare  the  account 
of  ntoA  taken  as  early  as  pos^ble,  as  yon, 
of  course,  know  that  at  the  end  of  business 
Tuesday  night  the  property  was  mine,  so 
that  any  buckles  shipped  after  Tuesday  night 
or  sold,  were  shipped  or  sold  for  my  account; 
and  the  property  should  be  turned  over  to  me 
as  of  that  date,  and  I,  in  torn,  will  transfei 
it  to  the  United  States  Bubber  Oompany.  If 
they  elect  to  do  othmrlae,  tbey  may  take  thi 
stock  of  the  Hammond  Buckle  Company  dl 
rect  Let  no  stoppage  take  place,  but  with  as 
tittle  delay  as  possible  hare  the  whole  busi- 
ness of  Chapman  and  Armstrong  turned  over 
to  the  Hammond  Buckle  Company,  and  call  on 
roe  for  the  money  as  soon  as  you  require  It 
Let  Chapman  and  your  good  self  figure  out 
what  will  be  necessary  for  the  production  ot 
sofficlent  buddes  to  AH  the  wants  of  those 
companies,  and  order  sufflclnit  machinery  to 
produce  the  same.  I  have  handled  the  salary 
situation,  and  It  Is  agreeable  fliat  you  be  paid 
12.600,  ChaiHoan  |1,600,  and  your  superin- 
tendent 92,000  a  year.  I  send  a  capT  ot  this 
letter  to  Mr.  Chapman,  that  he  may  be  thor- 
oughly acquainted  with  the  matter,  so  as  to 
STold  any  misunderstanding  that  I  came  Into 
possession  of  the  property  on  Tuesday  night 
Hie  14tb  Uut  Tours,  respectfully.  Joseph 
Bsnlgan.**  Tbe  defendant  objected  to  this  on 
the  ground  that  It  was  hearsay  and  was  Im- 
material and  irrelerant,  but  the  court  admit- 
ted it  The  plaintiff  offered  In  evidence,  as 
Eixhlblt  F,  an  abstract  from  the  minutes  of 
the  meeting  of  the  executive  committee  of 
the  United  States  Rubber  Company  held  No- 
vember IS,  1888,  showing  the  proposition 
made  by  Banlgan  to  said  committee  for  the 
purchase  on  behalf  of  the  rubber  company 
from  him  of  the  proper^  and  stock  of  the 
defendant  and  the  acceptance  of  the  propo- 
sition by  the  committee;  also,  extracts  from 
ttw  minutes  of  a  meeting  of  the  board  of  di- 
rectors of  the  United  States  Rubber  Com- 
pany hdd  December  9,  1893.  as  Dxhiblts  O 
and  H,  approving  and  ratifying  ttie  above  ac- 
-Con  of  the  ^ecutlve  committee;  also,  as  £)£• 
IdMt  I,  an  extract  from  the  minutes  of  the 
annual  meeting  of  the  stockholders  of  the 
Cmted  States  Rubber  Oompany  held  April  17, 
ISM,  showing  an  approval  and  ratification  of 


the  action  of  the  executive  committee  and  di- 
rectors of  the  corporation  In  making  said 
purchase.  The  defendant  objected  to  the  ad- 
mission of  each  of  these  exhibits,  as  Imma> 
terlal  and  Irrelevant  but  the  court  admitted 
them.  The  plaintiff  also  tiered  in  evidence, 
as  Bxhlbit  R,  an  extract  from  the  annual  re- 
port of  the  president  of  the  mbbear  company 
to  its  stof^olders  at  the  annual  meeting  In 
April,  1691,  of  which  the  following  Is  a  ooju: 
"As  the  product  of  all  of  our  factories  on  an> 
tics,  lumberman's,  etc.,  on  whldi  buckles  an 
used.  Is  so  great  it  was  ccmsldered  a  decided 
advantage  for  the  United  States  Rubber  Com- 
pany to  own  Its  own  buckle  bnslness.  We 
have  therefore  beccHne  large  stockholders  In 
the  Hammcmd  Buckle  Company,  of  RockrlHe. 
Conn.,  ot  which  Joseph  G.  Hammond,  Jr..  was 
and  is  now  the  manager,  so  that  we  now  get 
our  buckles  at  the  cost  thereof."  The  defend- 
ant objected  to  the  admission  of  this  exhibit 
on  the  ground  that  it  was  hearsay  and  was 
Immaterial  and  Irrelevant  but  the  court  ad- 
mitted it  nie  d^endant  duly  excepted  to 
each  and  all  of  these  rulings.  The  other  rul- 
ings upon  evidence  complained  of  are  ^suffi- 
ciently stntad  In  the  opinion. 

Henry  Stoddard  and  Joel  H.  Reed,  for  ap* 
pdlant   Charles  Phelps,  for  appellee. 

TORRANCB,  J.  (after  stating  the  facts). 
The  claimed  errors  In  the  rulings  upou  evi- 
dence will  be  first  considered.  They  are  18 
in  ntunber,  but  it  will  not  be  necessary  to 
consider  them  all  separately,  lliey  wlU  be 
con^dered  BulwtantlaUy  in  the  order  of  state- 
ment In  the  reasons  of  appeal 

Upon  his  direct  examlnatl<Mi,  the  plalntift 
was  permitted  to  state,  in  substance,  that  he 
was  the  inventor  of  a  buckle,  and  that  he 
had  thai  been  In  the  buckle  business  about  19 
years.  The  defendant  complains  of  this,  and 
we  think  without  reason.  At  most  It  was  a 
preliminary  mattw,  and  cotalnly  did  the  de- 
fendant no  harm;  but  It  was  deariy  admis- 
sible, as  bearing  npon  the  value  of  plaintiff's 
services  nndw  a  quantum  meruit  If  It  became 
necessary  to  make  that  claim.  \ 

Que  of  the  strongly-contested  points  In  the 
case  was  whether  the  plaintiff  had  ever  been 
ai^lnted  or  employed  by  the  defendant  after 
November,  1883,  as  its  general  manager. 
With  a  view  to  prare  that  be  had  bem  so  a> 
pointed  or  «iiployed,  the  [dalntlff  was  asked 
the  ft^owlng  question:  "At  whose  Instiga- 
tion or  sc^dtathm  did  yon  eoUx  upon  tiie 
duties  as  treasorar  and  gennal  manager  ot 
the  Ebmmond  Buckle  Oompany  <hi  November 
14.  1898?"  This  and  several  other  qaestlMis 
of  dmllar  ftMin  were,  uptm  objection,  with- 
drawn beforo  answer,  because,  as  defendant 
claimed,  they  assumed,  without  proof,  that 
the  plaintiff  had  been  treasurer  and  genersl 
manager  ot  the  defendant  The  court  thesa 
suggested  that  plaintiff  should  be  asked  what 
be  did  for  the  defendant  In  ISBH  and  onwards, 
and  afterwards  Aow  how  he  came  to  perform 
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thoee  Aitiefl.  The  plaintiff  wu  then  aaked. 
In  nibitance,  to  itate  In  detafl  what  he  did  for 
ttw  def  endA&t  fnm  Norember  14,  1808,  on- 
wards,  and  he  did  lo  at  some  length.  Thia 
ma  <aaliaed  and  admitted  against  the  defend* 
anf  a  objectian  for  the  purpose  of  showing  the 
dnttea  incident  to  ttie  poBttl<m  of  general  manf 
ager,  and  what  plaintiff  actually  did.  Later 
OD  tiie  plaintiff  was  asked  tbla  qneitlon: 
'Tasslng  to  the  second  item  of  the  1>1U  of 
parttcnlaiB,  which  speaks  of  serrlces  as  gen- 
eral manager  for  11^  months,  to  April  16, 
1887,— were  those  months  Immediately  prior 
to  April  16.  ISOrr  This  was  flnally  chan- 
ged, and  asked  In  this  form:  '"What  were 
you  doing  during  the  llVSj  months  preceding 
AprU  16,  18D77'  The  defendant  objected  to 
tills  on  the  ground,  snbstantially,  tliat  it  a» 
snmed,  without  pro^,  that  the  plaintiff  had 
been  emi^oyed  during  this  period  by  the  de- 
fendant  The  court  oremded  the  objectkm, 
and  admitted  the  evidence.  The  witness  anr 
swered.  In  substance,  that  he  managed  the 
business,  sold  goods,  made  contracts  in  be- 
half of  the  defendant,  looked  after  ita  interests 
the  best  he  Itnew  how,  and  dbrected  and  ad- 
vised 'in  the  managemMit  of  the  business. 
The  plaintiff  was  thai  asked,  otmcemlng  the 
third  item  of  his  bill  of  particulars,  this  ques* 
ti<Hi:  "Did  you  pay  any  money  to  H.  O. 
Hammond,  tiie  iKKdckeeperT"  The  defendant 
objected  to  this  because  there  was  no  au- 
thority Aown  in  him  to  pay  money  to  the 
bookkeeper.  The  objection  was  overruled, 
and  the  witness  answered  ttiat  be  did,  and 
<tated  the  amount  he  had  so  paid.  We  think 
In  each  of  these  three  instances  the  ruling 
was  correct  It  was  within  tbe  discretion  of 
the  court  to  permit  tbe  plaintiff  In  this  way 
to  show  what  be  actually  did,  and  what  he 
actually  paid,  as  one  step  In  his  proof;  leav- 
ing the  question  whether  he  was  authorized  or 
employed  to  act  or  pay,  exi^essly  or  Implied- 
ly, by  the  defendant,  to  be  proved  latw  on. 

The  plaintiff  claimed  that  by  a  verbal 
agreement  between  Banlgan  and  all  the  stock- 
holders of  the  defendant,  made  and  consum- 
mated on  tbe  14th  day  of  November,  1893, 
Banlgan  became  and  was  the  sale  owner,  for 
a  short  time,  of  the  property  and  stock  of  the 
defendant  corporation;  that  on  that  day,  and 
while  Banlgan  was  thus  sole  owner  of  the 
proper^  and  stock,  Banlgan  verbally  em- 
ployed the  plaintiff  to  go  on  with  the  business 
of  the  def  aidant  as  treasurer .  and  general 
manager;  that  at  Banlgan's  request  the  plain- 
tiff did  so;  and  that  this  action  of  Banlgan  In 
thus  employing  the  plaintiff  was  ratified  by 
the  defendant  at  Its  next  annual  meeting,  In 
January,  1894.  There  were  no  (^dal  writ- 
ten memoranda,  of  any  kind,  of  this  purchase 
or  of  this  employment  The  defendant  ob- 
jected to  any  and  all  evidence  of  this  pur- 
chase by  Banigan,  and  ta  the  anployment  of 
the  plaintiff  by  Banlgan  aa  txeasorer  and  gen- 
eral manager.  The  court,  In  effect,  ruled  that 
•vidaice  mi^ht  be  tbea  given  of  said  pur- 
diaae  and  enqiloyment  on  the  14th  day  of 


November,  1808,  on  condition  that  It  should 
be  afterwards  shown  that  what  Banlgan  did 
in  emidoyinc  the  plaintiff  wu  ratified  1^  the 
defendant .  The  plaintiff  then  testified.  In 
nibstance,  that  he  was  on  said  day,  wbfle 
Banlgan  was  sole  owner  as  afwesidd,  em- 
ployed 1^  Banlgan  as  treasum  and  general 
manager  of  the  defendant,  and  that  be  then 
and  there  began,  and  tbeceoftn  continued  to 
perfwm,  the  duties  Incident  to  said  positions. 
We  think  the  evidence  of  this  purchase  and 
employmoit  was  conditkmally  admlssltde^  as 
held  1^  the  court,  for  what  It  was  worth,  up- 
on the  disputed  qnestioa  as  to  whether  Uie 
plaintiff  had  ever  filled  fba  poaltlMi  ot  gen- 
eral managa,  which  latter  questl<Hi  had  srane 
slight  bearing  upon  the  fnrOier  question  as  to 
whether  the  pla^tlff  had,  irith  the  exjfxem 
or  implied  authority  ot  the  defendant,  per^ 
formed  the  duties  of  general  manager  after 
April,  1886,  when  he  ceased  to  be  treasum. 
But  what  Banlgan  said  at  this  same  intw- 
Tlew  about  other  mattua  outside  of  the  trans- 
action ot  purfdiase  and  employmoit,  to  which 
the  plaintiff,  against  the  defendant's  objeo> 
tlon,  was  iKnnltted  to  testify,  was  cleariy  not 
admissible,  although  it  ^vbaUy  did  tbe  de- 
fendant no  harm. 

The  letter  from  Banlgan  to  the  plaintiff  ot 
November  17,  1883,  was  clearly  Inadndsstlile. 
It  was  written  after  Banigan  had  ceased  to 
be  the  owner  <tf  the  stock  and  pn^wr^  ot  the 
defendant;  It  was  a  statement  of  wbut  he 
had  done,  and  irtiat  he  desired  to  have  dcme, 
conc^lng  matters  irrelevant  and  Immate- 
rial; and  it  was  mere  hearsay  evidence.  Tha 
fact  that  Banlgan  was  dead  when  it  waa  of- 
fered In  evidence  did  not  make  it  admissible 
In  this  case. 

The  extracts  from  tlie  records  of  the  .execu- 
tive cMnmlttee  and  from  tbe  records  of  the 
directors*  and  stockholders*  meetings  of  the 
United  States  Bubttor  0«npany  were  also  in- 
admissible, because  they  were  Immaterial 
and  irrdevant.  They  all  went  merely  to 
show  that  the  rubber  company  had  become 
the  owner  of  stock  of  the  defendant;— a  fact 
about  which  there  waa  no  dispute,  and  which 
sufficiently  appeared  from  the  books  of,  the 
defendant,  which  furnished  the  proper  evi- 
dence of  that  fact  So  far  as  these  extracts 
afforded  evidence  ot  anything  else,  the  evl- 
deoce  was  mere  hearsay. 

The  extract  (Exhibit  B)  from  tbe  annual 
report  of  the  president  of  the  rubber  compa- 
ny nude  In  AprU,  1884,  waa  manifestly  ct- 
fered  because  It  contained  a  statement  that 
the  plaintiff  waa  "now  the  manager^  ot  tbe 
defendant  This  was  dearly  hearsay  evi- 
dence, and  should  have  been  ezduded. 

The  plaintiff  and  his  son  were  lx>th  allow- 
ed, against  the  objectl<m  of  the  defendant  to 
testify.  In  substance,  that  the  business  and 
profits  of  the  business  had  largely  increased 
between  November  15,  1893,  and  the  time 
when  the  plaintiff  ceased  bis  connection  with 
the  defendant.  This  waa  admitted  as  bear- 
ing (Von  the  value  of  the  services  ot  the 


Digitized  by  Google 


OonnJ 


BIHONDS  r.  SHEBLDa 


plaintiff  upon  a  itoantmn  meruit  U  it  be- 
came necessary  to  make  eocb  a  claim.  Thii 
evidence  was  inadmissible,  nnleu  It  was  also 
■hown  tbat  tlie  claimed  Increase  was  dne  Id 
whole  In  part,  ox  In  some  waj,  to  the  serr* 
tees  of  the  plaintiff,  and  no  attempt  wbb  made 
to  show  thia.  We  think  the  court  erred,  a« 
the  matter  stood.  In  permitting  this  evidence 
to  go  to  the  jory. 

Becaoae  of  these  sereral  erroneous  rulings 
upon  evidence,  we  think  the  defendant  Is  en- 
titled to  a  new  trial.  In  this  view  of  the 
ease.  It  becomes  unnecessary  to  state  ot  con- 
aider  the  claimed  errors  relating  to  the  charge 
<tf  the  court  to  the  jury. 

With  reference  to  the  appeal  from  the  ac- 
tion of  the  court  below  In  denying  the  de- 
fendant's motion  for  a  new  trial,  we  are  of 
oplnltm  that  the  court  did  not  err  in  denying 
tiiat  motion.  Upon  the  other  M>peal,  ttkeie  Is 
error,  and  a  new  trial  Is  granted,  ^le  other 
Judges  concorzed. 


Cn  Oonn.  lU) 

SDfOMDS  T.  8HIOU>S  et  xac 

(Bopreme  Ooort  of  Errors  of  Oonnectlciit. 
Aug.  1.  1899.) 

PAHTT  WAIX^ONSTRUOTIOW  OF  DBBD^ 
BVIDBMGB-008TB— VBRDIOT. 

1.  Plalntlfl,  in  a  deed  to  defendants,  reserved 
ttie  right  to  allow  a  cornice  to  project  over  de- 
fendants' land,  and  granted  defendants  the  right 
to  build  againat  or  upon  hla  waU.  DeCendanta, 
In  a  deed  executed  at  the  same  time,  granted 
plaintiff  the  right  in  regard  to  the  cornice,  and 
reserved  the  right  to  boild  on  plalatiff's  founda- 
tion walL  Beid,  that  these  deeds  give  defend- 
ants no  right  to  remove  bricks  from  plaiutiflTs 
wall  and  Insert  timbers  for  the  support  of  their 
boUdbig. 

4^  Defendants  introduced,  as  authority  for  In- 
serting timbers  Into  ^aintiff's  wall,  a  deed  grant- 
ing them  the  right  to  build  against  or  upon  bis 
vralL  Plaintiff  offered  in  evidence  a  deed  where> 
by  dtfmdants  reserved  the  right  to  build  on  the 
foundation  of  plaintiff'B  wall,  a&d  also  offered 
witnesses  to  prove  that  this  foundation  project- 
ed beyond  the  wall.  Held,  that  this  deed  and  tes- 
tfanony  were  admissible,  as  bearing  upon  the 
eoostruetion  of  the  deed  from  plaintiff. 

8.Wh«i  a  jury  has  returned  a  verdict  In 
which  they  award  costs,  it  Is  proper  for  the 
court  to  return  It  to  them  with  Instructions  that 
tbey  have  no  power  as  to  costs,  without  reading 
the  verdict  to  the  attorneys. 

Afjpeal  from  superior  court,  New  London 
county;  John  M.  Thay^,  Judge. 

Action  by  Charles  F.  Stmonds  against  Wil- 
liam H.  Shields  and  wife.  From  a  Judgment 
for  plaintiff,  defendants  apx>eal.  Affirmed. 

The  finding  shows:  That  the  plaintiff  and 
defendant!  own  adjoining  lands,  the  plain* 
tUTe  lying  sooth  of  the  defendants'.  That 
tb»  Clarendon  House,  owned  by  the  plaintiff, 
la  a  foar«tory  briac  building,  the  face  <^  the 
north  wan  of  which  Is  the  dlrlslonal  Uoe  be- 
twe»  Us  land  and  that  of  the  d^endants, 
sud  the  oomlce  upon  which  extends  18  Inches 
oorth  OTO  the  defendants'  land.  There  Is  a 

%iWH«iy  gf  flif  Umt  hsight  npftfl  ||H(  dftfflTVfl- 


ants'  land,  called  tbe  "Hempstead  House." 
In  oectlng  an  addition  iqion  the  south  sMe  of 
their  building,  the  defendants,  at  several 
points  between  the  basement  and  cornice  at 
the  plaintiff's  building,  removed  a  number  of 
bricks  from  said  north  wall  of  plalntUTs 
building,  and  inserted  In  the  openings  thus 
made  the  ends  of  floor  and  roof  timbers  to  the 
depth  of  4  inches,  for  the  support  of  their 
(the  defendants')  said  addition.  The  defend- 
ants justified  their  said  acts  under  a  certain 
deed,  which  they  offered  in  evidence,  from  one 
Dr.  Hooker  to  the  Hempstead  sisters,  to  the 
rights  and  titie  of  the  grantees  in  which  the 
defendants  had  succeeded,  and  to  the  proper- 
ty and  rights  of  the  grantor  in  which  the 
plaintiff  had  succeeded,  and  which  deed  con- 
tained the  following  provision:  "Beserring 
to  myself  the  right  to  project  my  cornice  over 
the  land  thus  conveyed  eighteen  Inches,  and 
there  to  remain,  unless  they,  the  said  grantees, 
wish  to  build  higher;  and  I  hereby  agree  that 
they  may  use  my  wall  to  build  against  or 
upon,  if  they  wish  to  build;  and.  In  case  It 
becomes  necessary  for  them  to  do  so  to  ac- 
commodate any  building  they  nuy  erect  high- 
er than  mine,  they  may  take  off  my  jet,  and 
I  will  provide  suitable  gutters  and  conductors 
to  carry  off  the  water  from  my  own  roof." 
The  plaintiff  thereupon  offered  In  evidence  a 
deed  from  said  Hempstead  sisters  to  said 
Hooker,  claiming  that  it  appeared  to  have 
been  executed  at  the  same  time  wltii  said 
Orst^iamed  deed,  and  between  the  same  par- 
ties, and  that  It  concerned  the  same  transac- 
tion^  and  that  the  two  Instruments  should  be 
read  together,  to  determine  the  real  Intention 
of  the  partlea.  The  following  language  of 
sidd  deed  was  claimed  the  plaintiff  to  be 
material  to  the  question  In  Issue:  "And  the 
said  Dr.  Hooker  Is  to  have  the  privilege  to 
project  his  eaves  of  bis  house,  when  he  builds, 
IS  Inches  north  of  said  first-described  line, 
on  condition  that  he  carry  off  the  water  In  a 
gutter,  and  not  permit  It  to  fall  on  our  re- 
maining land,  and  we  reserve  to  ourselves 
the  right  to  build  on  the  foundation  wall 
which  said  Hooker  may  build  up  to  set  his 
house  upon;  and  it  is  agreed  and  understood 
that,  If  we  choose  to  build  higher  than  the 
said  Dr.  Hooker's  building,  we  have  the  rigbt 
to  take  off  his  jet  and  build  higher,  as  we 
may  see  fit,  and  the  said  Hooker  in  that  case 
Is  to  provide  a  suitable  trough  and  conductor 
to  carry  off  the  water  from  bis  roof."  The 
defendants  objected  to  the  admission  of  said 
deed  In  evidence,  and  excepted  to  the  ruling 
of  the  court  admitting  the  same.  Against 
the  defendants'  objection,  the  plaintiff  was 
permitted  to  testify  In  rebuttal  that  the  north 
foimdaUon  wall  of  his  building  was  construct- 
ed so  that  It  projected  four  Inches  north  ot 
the  face  of  said  north  brick  wall.  The  de- 
fendants excepted  to  said  ruling.  The  de- 
fendant WllUam  H.  Shields  afterwards,  vrltb- 
out  objection,  tesUfled  that  lald  fonndatloa 
wall  did  not  so  project  where  ha  examined 
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!t  The  defeodants  claimed  tbaX,  by  the  said 
provision  In  the  deed  from  Dr.  Hooker  to  the 
Hemp«tead  sisters,  they  (the  defeodAiits),  as 
successors  In  title  to  said  grantees,  had  the 
right  to'  insert  the  timbers  of  their  said  addi- 
tion Into  the  north  wall  of  the  plalntifTa 
building,  and,  In  snbstance,  requested  the 
court  to  BO  inatnict  the  Jtiry.  The  court 
charged  the  Jury,  in  substance,  that  the  right 
acquired  by  the  Hempeteads  under  the  deed 
from  Dr.  Hooker  was  to  build  "against  or 
upon"  the  said  north  wall,  and  that  they 
did  not  thereby  acquire  the  right  to  dig  Into 
the  wall  and  take  out  tolcks  and  Insert  tim- 
bers to  support  their  own  ballding;  and  that 
Bueh  was.  In  the  opinion  of  the  court,  a  fair 
construction  of  the  language  of  the  deed  In 
que8tl<HL  The  Jury  first  returned  a  verdict 
for  the  plaintiff  to  recover  "one  dollar  dam- 
ages for  Inserting  timbers  into  the  wall,  with- 
out costs."  Without  reading  this  verdict  in 
the  hearing  of  counsel,  the  court  returned  it 
to  the  Jury,  with  Instructions  to  And  the  is- 
sue for  the  plaintiff  or  defendants  without 
reference  to  costs.  The  Jury  afterwards  re- 
turned a  verdict  for  the  plaintiff  to  recover 
one  dollar  damages  and  his  costs,  and,  under 
the  same  circumstances  stated  with  reference 
to  the  former  verdict,  were  told  Yif  the  court 
that  they  had  nothing  to  do  with  the  matter 
of  c<wts,  and  were  again  returned,  when  they 
rendered  the  verdict  on  die,  which  was  ac- 
cepted by  the  court 

Donald  O.  Peiltina,  for  a^^pellanta.  W.  A. 
Briscoe,  for  appellee. 

HALL,  J.  (after  stating  the  facts).  The 
purpose  of  this  action  was  to  teat  the  alleged 
right  of  the  defendants  to  Insert  into  the 
plalntitTs  brick  wall,  the  north  face  of  which 
marks  the  divisional  line  between  said  parties, 
timbers  for  the  support  of  a  building  erected 
upon  the  defendants'  land.  In  the  city  of  Not- 
wlch.  As  the  facts  alleged  In  the  complaint 
were  not  disputed,  a  general  denial  was  Im- 
properly pleaded.  By  the  answer  and  reply 
the  parties  evidently  Intended  to  raise  the 
question  whether  the  acts  ot  the  defendants 
were  within  the  rights  granted  by  the  deed  of 
Dr.  Hooker  to  the  Hempsteads.  Defendants* 
counsel,  by  their  claims  to  the  trial  court  and 
their  requests  to  charge,  seem  to  have  re- 
garded that  question  as  raised  by  the  plead- 
Inga  The  court  properly  treated  It  as  with- 
in the  Issues  framed.  Formerly  the  land  of 
the  plaintiff  was  owned  by  Dr.  Hooker,  and 
that  of  the  defendants  on  the  north  by  the 
Hempstead  sisters.  In  1839  each  of  said 
parties  quitclaimed  to  the  other  triangular 
•trips  lying  between  the  old  divisional  line 
and  a  new  one  created  by  said  deeds;  the 
^parent  object  of  said  mutual  conveyances 
being  to  fix  the  divisional  line  between  them 
at  right  angles  to  the  street  on  the  west 
The  basis  of  the  defendants'  claimed  right 
to  use,  for  the  support  of  the  timbers  of  the 
addition  to  their  building,  the  n(»lh  wall  of 
th*  plaintiff's  bnllding  erected  since  the  date 


of  said  deeds,  is  a  provision  In  one  of  said 
deeds  (that  of  Hooker  to  the  Hempsteads,  to 
the  latter  of  whose  rights  the  defendants 
have  succeeded)  in  which  this  language  Is 
used:  "And  I  hereby  agree  that  they  may  use 
my  wall  to  build  against  or  upon.  If  they 
wish  to  build."  These  words,  the  defendants 
contend,  grant  them  the  right  to  build  upon 
the  wan,  and,  as  incident  thereto,  the  right 
to  remove  bricks  therefrom  In  order  to  insert 
timbers  Into,  and  rest  them  upon,  the  wall. 
This  construction  would  give  to  the  defend- 
ants' north  wall  the  characteristics  of  a  par- 
ty wall.  It  would  practically  becmne  a  di- 
visional wall  between  contiguous  buildings, 
to  be  used  in  common  by  the  owners  of  the 
adjoining  lands  for  the  purpose  of  support- 
ing the  timbers  of  such  buildings,  and  as  an 
exterior  wall  of  their  respective  buildings. 
At  common  law  a  party  wall  becomes  such 
ooly  by  agreement,  or  by  prescription,  whtdi 
supposes  an  agreement  Whiting  v.  Gaylord, 
66  Conn.  344,  34  AtL  85.  The  term  Is  usual- 
ly applied  to  a  wall  resting  on  both  sides  of 
the  divisional  line  between  the  parties,  but 
a  wall  built  whoUy  upon  the  land  of  one  of 
the  two  adjoining  owners  niay,  by  force  of 
the  terms  of  the  grant,  possess  the  features 
of  a  party  wall.  Washb.  Easem.  (3d  Ed.) 
68Q;  16  Am.  Law  Reg.  p.  10.  The  wall  of  a 
building  wholly  upon  the  land  at  one  of  such 
owners  does  not.  from  the  fact  that  It  Is 
built  up  to  the  divisional  line,  become  a'  par- 
ty wall,  to  the  extent  that  the  other  may 
build  his  timbers  Into  it  or  rest  Qiwa  upon  It 
To  sustain  the  defendants'  contention.  It  must 
be  held  that  Dr.  Hooker,  by  the  deed  laid  In 
evidence,  expressly  granted  to  the  defendants, 
as  an  easement  the  right  to  use  this  wall  as 
a  party  wall  in  tbe  manner  dalmed,  ai^  im- 
posed this  servitude  upon  bis  land.  That  It 
was  the  intention  of  the  grantor  to  create 
such  an  easement  in  favor  of  the  Hempsteads, 
and  attach  It  to  the  dominant  ^tate,  and  ren- 
der his  own  estate  forever  servient  thereto, 
should  be  made  to  appear  from  plain  and  di- 
rect language  of  the  grantor.  Goodwin  v. 
Hamersley,  69  Conn.  121,  36  Atl.  1065.  "In 
case  of  an  express  grant,  the  fact  of  the  cre- 
ation of  the  easement  as  well  as  Its  nature 
and  extent  Is  to  be  determined  by  the  lan- 
guage of  the  deed,  taken  In  ownectlon  with 
the  circumstances  existing  at  the  time  of  mak- 
ing It."  2  Washb.  Real  Prop.  (4th  Ed.)  801. 
The  language  referred  to  as  creating  the  ease- 
ment in  favor  of  the  Hempsteads  Immediate- 
ly follows  that  by  which  the  grantor  reserves 
the  right  to  project  his  cornice  18  Inches 
over  the  defendants*  land,  where  It  Is  to  re- 
main, unless  the  grantees  wish  to  build  high- 
er, when  they  may  remove  it  It  Is  in  that 
connection  that  the  grantor  agrees  that  they 
may  use  his  wall  to  build  against  or  upon. 
It  was  clearly  contemplated  that  the  grantor 
should  erect  bis  building  first  and  yet  we 
find  no  provision  for  a  removal  by  the  gran- 
tees of  any  part  of  the  wall  or  building  when 
completed,  excepting  the  cornice.  To  say 
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that  ftfter  the  tnntor'i  north  wall  was  com- 
oleted  the  gnnteea  might  me  it  to  Iralld 
against  or  upon,  and  might  remove  the  cor- 
nice, If  neceBsary,  waa  not  to  plainly  eay  that 
after  the  completion  of  the  wall  they  might 
make  openings  In  Its  face,  and  Insert  the  tim- 
bers of  their  building,  and  have  them  sup- 
ported by  such  walL  It  was  the  doty  of  the 
oonrt  to  MMistnie  the  language  of  this  provl- 
Kion.  1  QreenL  Br.  (18th  Ed.)  |  2T7,  note  2; 
Anffmordt  t.  Stevens,  46  Conn.  401-  And  In 
•0  doing  It  might  be  read  In  connection  wXtti 
the  language  of  the  other  deed,  from  the 
Hempsteads  to  Dr.  Hooker,  as  the  latter  was 
between  the  same  parties,  and  apparently  ex- 
ecnted  at  the  same  time,  and  related  to  the 
nme  subject-matter,  as  the  deed  onder  eon- 
■IderatlfHi.  The  two  deeds  are  to  be  treated 
as  parts  of  one  i^n^ment.  1  Greenl.  Bt.  | 
283;  laham  r.  Morgan,  9  Oonn.  878.  In  the 
latter  deed  the  Hempsteads  grant  to  Dr. 
HofAer  the  right  to  extend  his  eares  18  Inch- 
ea  over  the  divisional  line,  and  reserve  to 
themselves,  not  the  right  to  nse  the  grantee's 
win  for  the  support  of  the  timbers  of  their 
boUdlaft  but  "the  right  to  build  on  the  foun- 
dation wall"  which  the  grantee  may  build 
to  set  his  boose  up<Hi,  and  to  remove  the  gran- 
tee's cornice  In  case  they  should  build  higher 
than  the  grantee's  building.  Reading  these 
deeds  together.  It  seeme  very .  dear  that  no 
SDdi  easement  vras  created  as  gave  the  de- 
fendants and  th^r  snocessors  In  titie  the 
fight  tor  tlie  pnrposes  of  such  support*  to  In- 
sert the  timbers  of  their  building  Into  the 
wall  of  the  building  erected  by  Hooker.  The 
prorislon  relative  to  bnilding  **agalnat  w  up- 
on" the  wall,  or  upon  **the  foundation  wall,'* 
to  be  built  bgr  Dr^  Hooker,  may  have  been  In- 
wated  t&  these  deeds  because  the  parties 
Oou^t  It  neceasaEjr  or  proper  to  provide  that 
the  rlgbt  granted  to,  and  reserved  by,  Dr. 
Hooker^  to  extend  the  eaves  ot  his  bnllding 
b^oad  flie  divisional  line,  should  not  prevent 
tbt  uwuen  oC  the  land  on  the  north  from 
building  under  such  projecting  eaves  against 
iqt  to  the  north  face  of  Qie  wall  of  the 
Hooker  bnlldlw.  The  plaintiff  was  mtiUed 
to  prove  that 'his  foundatlm  wan  projected 
beymd  the  iiwth  face  at  his  brick  wall.  It 
was  pn>of  of  an  act  (tf  Dr.  Ho<Aer  consistent 
with  the  language  of  the  deed  of  the  Hemp- 
steads to  him,  and.  In  connection  therewith, 
tended  to  sustain  tiie  plahitlfPs  lnten>retatlon 
€i  tb»  words  In  the  other  deed.  *they  nu^  use 
my  wan  to  bund  against  or  upon."  The  deed 
from  Hooker  to  the  Hempsteads  having  been 
c^Iteed  by  Qie  defense,  the  other  deed,  and. 
In  connection  wltii  It,  evidence  oi  flie  projec- 
tSm  of  the  fonndatlm  wall,  were  admissible 
tn  rebuttal. 

Tbne  was  nothing  erroneous  In  the  action 
of  the  court  with  reference  to  receiving  the 
Terdlct  The  proper  foriQ  of  procedure  upon 
the  return  of  a  verdict  Is  discussed  in  the  re- 
cent case  of  Vagoaban  v,  Ourran,  71  Oonn. 
BBl,  42  An.  666.  There  Is  no  erm.  The 
other  Judges  concur. 


(72  Conn.  226) 

OETT  OP  NEW  HAVEN  v.  NEW  TORB^  N. 
H.  &  H.  R.  CO. 
(Sapreme  ODurt  of  Errors  of  Oonneetlcnt. 

Aug.  1,  1899.) 

BIQHWATS— ESTABUSHMENT  BT  STATtmi 
AND  BT  PRBSCaiPTION. 

1.  Under  the  statute  <6  Sq.  Acts,  pp.  S97,  696) 
requiriDg  reaaooable  notice  to  all  owners  of  land 
propoBed  to  be  takea  for  highwayi,  and  makiog 
the  completioQ  of  the  layout  dependent  on  pay- 
ment of  cotnpensatiou,  proceedings  to  lay  out  a 
street  across  the  tracks  and  right  of  wsy  of  a 
railway  company  without  compensation  or  no- 
tice to  the  company  or  Its  lessees  are  void  as 
against  them. 

2.  A  railroad  company  built  Its  tradi  acrosa  a 
street  whldi  had  not  bem  legally  laid  out,  but 
had  been  used  as  a  street  for  40  years  prior 
thereto.  It  eatahllBbed  a  crossing  over  the 
street,  and  thereafter  the  same  waa  maintained 
continaoosly  by  the  company,  and  by  its  lessees 
with  its  knowledge  end  consent,  for  SO  years, 
for  the  convenience  of  the  public,  as  a  part  of 
the  highway,  except  that  It  was  not  planked 
during  the  last  12  yean.  The  entire  street  waa 
uaed,  Imoroved,  and  treated  as  a  highway  by 
the  pttbhc  at  all  times.  HOd,  that  the  highway 
existed  by  prescription,  and  by  dedication  of  the 
railroad  company  and  Its  lessees,  so  tar  ss  they 
had  any  comroL 

Appeal  from  superior  court,  New  Haven 
county;  Alberto  T.  Boraback,  Judge. 

Snlt  Ity  the  cl^  of  New  Haven  against  the 
New  ¥ork,  New  Haven  &  Hartford  Raih^ad 
Company  ,to  enjoin  obstroctlui  of  Ivy  and 
Hazel  streets.  Both  parties  appealed  from 
the  Jtidgment  Affirmed. 

As  to  Hasel  street,  the  material  Issue  of  fact 
is  ftmned  by  a  denial  of  this  allegation:  For 
mm  than  8Q  years  there  has  been  a  highway 
known  as  "Haxel  Streets"  which  crosses  as  a 
highway  the  railroad  track  known  as  the 
"Northanqiton  Dlvlalcm"  of  the  defendant  Am 
to  Ivy  street,  the  material  nsue  of  fact  It 
exactly  similar.  There  sze  no  qnestluiB  of 
law  Involved  In  the  Judgment,  except  the 
question,  did  tiie  court  err  In  Its  conclusions, 
(nun  the  facts  found,  that  Haael  street  Is  not 
a  hlgbwajt  and  that  Ivy  street  is  a  highway, 
aa  alleged?  Ihe  material  facta  found  as  to 
Baail  street  are  aa  follows:  In  ttie  ctt7 
of  New  Haven  commenced  proceedings  to  lay 
out  Hazel  street,  but  no  notice  was  ever  given 
to  tiie  New  Haven  ft  Northampbm  Company, 
owner  of  the  land  proposed  to  be  taken,  nor 
to  the  New  Tork  ft  New  Haven  Railroad  Com- 
pany. Its  lessee,  and  no  benefits  at  damages 
were  ever  aasessed  against  or  in  favor  of  ^- 
ther  of  said  conqpanies.  Thereafter  steps 
were  taken  by  the  city  to  complete  the  formal 
layout  of  the  hl^way.  Hie  New  Haven  & 
Northampton  Ctunpany  owns  the  land  upon 
which  Ebzel  street  ia  daimed  to  cross  the 
railroad,  vrithout  any  right  of  the  public  to 
pass  over  It  as  a  highway,  and  the  convoi- 
ience  and  necessities  of  the  public  do  not  ur- 
.g^tly  require  that  this  crossing  should  be 
kept  and  used  for  highway  punwses.  In  1847 
Hasel  street  was  opened  across  the  railroad 
at  grade,  and  planks  were  laid  at  the  i^ce 
where  said  street  was  constructed  across  said 
taUroad,  la  wit,  one  plank  at  each  side  of 
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eacfa  ran,  but  It  does  not  appear  whom  said 
plants  were  laid.  In  1869  the  Mew  ELaven  & 
Northampton  Company  took  possession  of  its 
railroad,  which  bad  been  leased  to  the  New 
York  &  New  Haven  Railroad  Comirany  since 
1849,  and  operated  the  same  until  1887.  In 
1877,  the  planks  of  said  Hazel  street  being 
worn  oot,  the  city  council  ordered  the  railroad 
company  to  lay  planks  at  this  point  Since 
that  time  tbe  public  has  occasionally  crossed 
at  this  place,  although  tbe  crossing  has  not 
been  planked  since  that  date.  In  1887  the 
New  Haven  &  Northampton  Company  leased 
Its  railroad  to  tbe  New  York,  New  Haven  & 
Hartford  Railroad  Company,  the  defendant 
Upon  the  foregoing  facts,  the  plaintiff  claimed 
that  Hazel  street  Is  a  highway  which  crosses 
as  SDCb  the  railroad  track  of  tbe  defendant 
The  court  did  not  sustain  this  claim,  and  re- 
fused the  injunction  asked  for. 

The  material  facts  found  as  to  iTy  street  are 
as  follows:  The  highway  known  as  "Ivy 
Street"  bas  been  In  existence  since  1802,  and 
has  been  used  its  entire  length  for  tbe  pur- 
poses of  travel,  both  with  teams  and  by  those 
on  foot  almost  continuously  from  that  day 
until  the  present  time.  The  necessities  and 
CMiTenlence  of  the  public  demand  that  the 
Ivy  street  crossing  should  be  kept  and  used 
as  a  highway.  In  1827  a  canal  was  built  and 
substantially  at  tbe  present  location  of  Ivy 
street  a  structure  was  placed  across  it  whlcb 
was  used  by  all  having  occasion  to  cross  the 
canal  on  Ivy  street  both  by  teams  and  by 
foot  passengers.  In  1836  the  New  Haven  & 
Northampton  Company  was  (bartered,  and 
succeeded  to  the  rights  and  duties  of  the  com- 
pany that  built  the  canal;  and  in  1S46  the 
New  Haven  &  Northampton  Company  was  an- 
tiiorized  to  construct  a  railroad  snbstantlally 
along  the  banks  of  tbe  canal.  In  1846-47  the 
New  Haven  &  Northampton  Company  built  a 
railroad  through  the  city  of  New  Haven,  along 
the  bank  of  the  old  canal,  and  across  Ivy 
street  which  was  then  known  as  a  highway, 
and  used  by  both  teams  and  foot  passengers, 
and  was  and  had  been  used  as  a  boundary  of 
lands,  in  deeds,  since  1802.  Shortly  after  the 
construction  of  said  railroad,  planks  were  pla- 
ced between  tbe  rails  of  the  railroad  track, 
and  said  track  was  crossed  by  all  persons  hav- 
ing occasion  to  use  Ivy  street  until  1849,  when 
the  New  Haven  &  Northampton  Company 
leased  the  road  to  the  New  York,  New  Haven 
ft  Hartford  Railroad  Company,  which  latter 
road  occupied  under  the  lease  until  1869,  when 
It  expired.  During  all  said  period  Ivy  street 
was  continued  as  a  highway,  and  luiown  to  be 
such,  and  a  crossing,  with  suitable  planking, 
was  maintained  across  said  railroad  track. 
After  the  expiration  of  the  lease;  the  New 
Haven  &  Northampton  Company  maintained 
a  crossing  on  Ivy  street  from  1869  to  1877, 
when  the  planks  were  removed.  Thereupon, 
after  ordw  of  the  city  council,  the  planks 
were  replaced,  and  tbe  crossing  made  conven- 
teat;  and  the  public  did  during  all  this  period 
mm  tbe  tncka  at  grads  on  Ivy  street,  both 


by  teams  and  foot  itamengers,  whenever  any 
person  using  the  highway  bad  occasion  to  do 
so.  In  1884,  withoot  notice,  without  taking 
any  steps  to  have  the  crossing  discontinued, 
and  without  any  hearing,  the  Northampton 
Company  dug  trenches  across  the  highway 
on  either  side  of  their  track.  From,  the  time 
the  raUroad  track  was  bollt  up  to  1SS2,  the 
ordinary  raUroad-croHSing  signal  was  main* 
talned  by  the  railroad  company,  and  it  was 
In  aU  respects  treated  by  It  as  a  ralkoad 
crossing.  The  Northampton  Company  knew 
that  the  public  was  so  using  this  cnwslng. 
and  was  willing  to  have  the  pdUic  use  the 
property  as  and  tax  a  crossing,  and  Intended 
to  have  them  do  so,  and  assisted  them  therein. 
Since  1884  this  crossing  has  not  been  planked, 
but  the  public  goieraUy  have  traveled  acroae 
It  both  on  foot  and  with  teams,  and  have 
used  it  ccmtlnuously  as  a  crossing  up  to  the 
date  of  trial  No  question  was  ever  raised  by 
either  the  Northampton  Company  or  Its  leasee, 
at  any  time  prior  to  1877,  In  regard  to  Ivy 
street  being  a  hlghvray  on  either  side  and 
acrosa  its  tracks;  and  no  steps  were  taken 
by  the  railroad  company  or  anybody  else  to 
discontinue  said  highway,  except  by  dli^ing 
said  trenches.  The  court  finds  as  a  fact  that 
so  far  as  the  railroad  company  had  any  con- 
trol over  this  highway,  It  bas  dedicated  the 
land  across  said  tracks  to  the  use  of  the  public 
as  a  highway,  and  the  public  has  always  used 
the  same,  and  has  accepted  It  as  such.  Ivy 
street  has  been  recognised  as  a  highway  by 
the  dty  of  New  Haven  at  all  times  since  it 
came  within  the  city  limits,  and  has  been  Im- 
proved and  treated  as  any  and  every  other 
highway  within  the  dty  Umlts.  In  1887  the 
Northampton  Company  leased  its  ralhroad  to 
the  defendant  who  has  ever  since  been  tn  pos- 
session of  the  same  under  said  lease,  and  in 
1897  dug  trenches  across  Ivy  street  on  either 
side  of  Its  track.  Upon  the  foregoing  facts 
the  plaintiff  claimed  that  Ivy  street  was  a 
bighway,  and  as  such  highway  crossed  the 
railroad  track  known  as  the  "Northampton 
Division"  of  the  defendant  Tbe  court  sas> 
talned  tbe  claim,  and  rendered  jodgment 
granting  the  injunction. 

Durli^  the  txl^l  the  defendant  offered  in 
evidence,  as  a  map  of  the  land  in  ccmtroversy, 
a  book  or  document  marked,  "Land  Plana 
of  the  N.  H.  &  N.  Co.  from  New  Haven  to 
Plainfleld."  This  document  was  unsigned,  un- 
dated, with  no  marks  of  authentldty,  and  no 
competent  evidence  to  show  who  made  It  or 
under  what  circumstances  it  was  made,  ex- 
cept that  it  was  said  by  a  former  employd 
ot  tbe  company,  now  dead,  that  it  was  a 
copy  made  by  him  from  some  other  docu- 
ment not  before  the  court  It  was  not 
shown  that  the  document  from  which  the 
copy  was  said  to  have  been  made  was  made 
by  actual  survey,  bow,  when,  or  by  whom  it 
was  made,  or  how  the  facts,  figures,  and  In- 
formation were  obtained,  or  that  It  was  made 
at  the  histlgation  or  request  of  the  railroad 
company,  or  of  any  person  who  had  an/  in- 
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tmmt  therein.  It  did  not  appear  when  thk 
aocmneiit  offered  In  evMence  wai  depoidtea 
or  came  Into  poBsesslon  of  the  defendant  com- 
pany, bat  It  VBB  shown  that  It  had  been  In 
poBsessIon  of  tiie  New  Haven  &  Northampton 
Ctmg&Dj  more  than  30  years.  Upon  objec- 
tion, the  court  exduded  the  document,  and 
the  defendant  excepted.  Snbseqaently  the 
defendant  offered  the  same  document  for  the 
purpose  of  locating  and  dcBcrlblng  the  bound- 
arlH  and  dimensions  of  certain  laud  conveyed 
to  tbe  New  Haven  &  Northampton  Cornpany 
bf  one  BlI  Ives  by  a  deed  referring  to  the 
land  plans  fn  the  oBlce  of  the  New  Haven  & 
Northamptw  Company  for  a  more  particular 
description  of  the  land  thereby  conveyed,  and 
the  court  admitted  said  document  for  the  pur- 
pose aforesaid.  The  defendant  flled  a  motion 
to  correct  the  finding  of  the  court,  and  va- 
rious exceptions  to  the  finding  as  made,  and 
to  the  refusal  ot  the  court  to  correct  as  re- 
Ouested,  and  these  exceptions  ftre  stated  In 
ttie  an^ealt  and  such  portions  of  the  evidence 
u  file  defendant  and  plalutlff  requested  are 
certified.  The  platotUTs  appeal  assigns  for 
error  the  coadnslon  of  tbe  court,  upon  the 
facta  found,  that  Hasel  street  was  not  a  high- 
way across  the  tradu  of  tiie  defendant  com- 
pany. Tbe  defendant's  appeal  assigns  for  er- 
mr.  In  adffltioa  to  the  exceptions  to  the  find- 
ing; that  the  court  erred-  In  Ite  condurirai, 
msatk  the  facts  found,  that  Ivy  street,  where 
It  cxoases  tbe  defendant's  tracks,  Is  a  highway 
lij  pnserlptloa  w  dedication;  In  overruling 
ttM  dcfendaara  dalai  that  Ivy  street  could  not 
legally  be  constructed  as  a  grade  crossing 
slnee  June  12,  1883;  and  In  exdodlng  the 
doenmait  mailEed.  "Land  Flans  of  the  N.  H. 
*  N.  Oo.  from  New  Haven  to  Plalnfleld." 

William  H.  Ely  and  Howard  O.  Webb,  tax 
^alntlff.  George  D.  Watrous  and  Henry  F. 
Fannde^  for  defendant 

HAaiEBSLET,  J.  (after  stating  the  facts). 
Upon  the  plalntUFs  appeal,  no  error  can  be 
dalnaed,  unless  tbe  proceedings  of  tbe  city 
court  <^  common  council  constituted  a  valid 
layout  as  against  the  defendant  It  Is  found 
ttiat  no  notice  of  these  proceedings  was  given 
to  ttie  defendant  or  Its  lessor,  and  that  no 
benefits  <a-  damages  were  assessed  against  or 
la  Cnvor  of  than.  The  stotnte  by  authorltr 
of  which  the  layout  was  made  required  rea- 
sonable notice  to  be  given  to  all  ownei|  of 
land  iHroposed  to  be  taken,  and  made  the 
oompletiw  of  the  layout  dependent  on  the 
payment  ot  compensation.  6  Sp.  Acts,  pp. 
607,  COS.  It  la  further  found  that  defend- 
■nfo  lessor  owns  the  land  upcm  which  Hasel 
street  Is  dalmed  to  cross  the  railroad,  with- 
out any  right  ot  the  public  to  i>ass  over  It  as 
a  highway.  Ttte  defect  In  the  layout  Is  sub- 
stantial, as  against  the  defendant  and  Is  one 
of  which  It  Is  entitled  to  take  advantage  in 
this  action.  Kelfer  v.  City  of  Bridgept^  68 
Ooim.  401,  407-4U.  86  AO.  801.  Than  Is  no 
•rror  upon  the  plalntUTa  appeal. 


As  to  tbe  deSaiidanf  s  appeal: 

It  la  conceded  that  tibere  waa  no  erIdeM 
of  a  formal  l^ont  of  Ivy  street  The  coint 
baa  found  a  hl^way  by  laeeeription,  wUcb 
has  existed  since  1802,  and  which  has  also 
existed  by  the  dedication  of  the  defendant 
and  Its  lessor,  so  far  as  they  bad  any  control, 
since  about  1848.  Tbe  defendant  claims  that 
during  the  lease  of  tbe  Northampton  Gompa- 
ny  to  the  New  Toric  &  New  Haven  Cknopany 
(L  e.  from  1840  to  1869).  the  latter  com- 
pany, being  the  lessee  or  tenant  had  no  pow- 
er to  dedicate  a  highway,  as  agalnrt  the  for- 
mer company,  being  the  owner  of  the  fee. 
If  the  rule  here  invoked  can  apply  to  tbe 
dedication  of  a  highway  by  a  railroad  eomva- 
ny  chartered  by  this  state,  (^wratlng  a  rail- 
road under  a  lease  for  a  tern  of  yean  ta 
the  whole  propoiy  and  franchise  of  anot3ier 
company,  also  so  chartered  (DrlscoQ  v.  Rail- 
road Ca,  66  Conn.  280,  202,  33  Aa  SIM),  It 
certain]^  has  no  application  to  a  ease  Uke 
this,  where  the  lessee  acts  with  the  knowl- 
edge and  concurrence  ot  the  lessw.  In  such 
case  the  tenant  Is  tbe  agent  of  the  landlord. 
TwlBs  T.  Baldwin,  9  Coon.  291,  80S.  The 
plaintiff  la  not  seeking  In  this  action  for  au- 
thority to  construct  a  new  highway  across  a 
railroad  track;  and  tbe  statute  <Pub.  Acts 
1883,  p.  284)  cited  by  the  defendant  which 
forUds  tbe  conatmctlon  ot  a  new  highway 
across  a  fUlroad  at  grade,  has  no  application. 
It  Is  too  plain  for  argument  that  the  facts 
found  Justify  the  conclusion  of  the  court  that 
Ivy  jrtreet  Is  a  highway  crossing  ^the  defend- 
ant's tracks.  The  brief  of  the  defendant  does 
not  seriously  contest  this.  The  claims  most 
strongly  niged  all  depend  upon  this  court 
finding  upon  the  evidence  a  seriee  of  facts 
dllTerent  frran  those  adjudicated  by  the  trial 
court  This  we  cannot  do.  Of  the  grounds 
of  exception  to  the  finding  which  are  stated, 
the  only  ones  we  can  entertain  are  that  the 
finding  Includes  a  material  fact  which  Is  en- 
tirely unsupported  by  evidence,  or  omito  a 
material  fact  which  appears  to  have  been  ad- 
mitted or  undisputed.  On  inspection  of  the 
evidence,  we  find  no  ground  for  such  excep- 
tions. The  defendant  seems  to  think  that  a 
fact  Is  admitted  or  undisputed  simply  be- 
cause a  witness  has  so  testified  and  his  state- 
ment tias  not  been  directly  contradicted,  when 
It  plainly  appears  that  the  court  did  not 
credit  the  statement  and  that  a  fact  Is  found 
without  any  supporting  testimony  whenever 
the  claim  can  be  made  that  the  evidence 
against  it  is  stronger  than  the  evidence  In 
Its  support  This  Is  an  entire  misapprehen- 
sion ot  tiie  law  j^bilnly  stated  in  recott  Oed- 
slons. 

We  Indhie  to  think  that  the  fact  that  tbe 
document  marked  "Land  Plans,"  etc.,  was 
produced  from  Ito  proper  custody,  where  It 
had  been  kept  for  more  than  30  years,  dis- 
pensed with  other  proof  of  Ito  authenticity; 
1.  e.  that  It  was  what  It  purported  to  be.  At 
all  events,  the  court  admitted  it  aa  being  tbe 
"Land  Plana,"  ete.;  holding  U  to  be  admlft> 
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rfbte  for  the  porpoae  at  locmtbiff  certain  land 
emrayed  to  fbe  defendant!  toMor  by  a  deed 
wbldi  refmed  to  the  *'Laiid  Plana,*'  etc.,  fw 
a  more  partkmlar  deacriptlfm,  bat  not  admla- 
•lUe  '*$M  a  map  of  the  land  In  controT»Br.** 
Tbe  defendant  dahm  that  ruling  to  be  erro- 
neona  Whether  the  InflnnltleB  whkb  t&e 
court  foond  attached  to  the  docnment  as  a 
mm  of  the  land  in  contrvreny  (L  e.  the  high- 
way where  the  railroad  was  bant  aeroM  10 
went  wbc^  to  Its  weight,  and  not  to  Its  ad- 
mlastbaity,  la  not  quite  dear.  Wooetor  t. 
Batlrar,  18  Oonn.  808,  814:  Noyea  t.  Ward. 
19  Oonn.  SCO,  289.  Bnt  annmlng  it  to  have 
been  technically  admissible  as  mcb  map,  we 
do  not  see  how  Its  rejection  for  that  purpose 
can  hare  injured  the  defendant  It  was  in 
fact  In  erldence,  and  before  the  court  The 
Inflnnlttes  foond,  which,  Ik  the  Judgment  of 
the  court;  made  It  too  nnr^Ue  for  admis- 
sion, certainly  went  to  Its  authority;  so  that 
the  error  of  the  eonrt,  if  any,  in  dealing  with 
the  map,  was  largely  ttaeoretlca].  In  view  of 
tbe  facts  fonnd,  Qie  resolt  most  have  bem 
the  same,  had  the  document  been  formally  ad- 
mitted for  every  purpose.  Of  coarse,  If  Hie 
trial  had  been  to  the  Jnry,  tbe  question  wonld 
be  of  a  different  diaracter. 

There  is  no  error  upon  Ibe  defendant's  ap- 
peaL  There  is  no  error  in  tbe  Jodgtoent  of  the 
aaperto  court  The  otber  judges  concurred; 
BALDWIN,  J.,  With  hesitation  as  to  the  point 
that  no  harm  was  dwie  to  Ibe  datoidant  by 
tiie  ezdusioo  of  the  land  plans. 


CTS  Conn.  SIS)  

ATWATBR  T.  HBWITT. 

CBnpreme  Ooart  of  Errors  of  ODnnectieat 
Aug.  1.  188».) 

ODARANTT  —  DBLtVBRT  IN  MCBOW  —  ACTION 
FOR  BRBACH— BVIDBNCB-CONDmONS. 

1.  Defendant  in  consideration  of  the  rdeaae 
of  ao  attachment  of  property  of  third  parties, 
guarantied  in  writing  the  payment  of  any  judg- 
ment that  might  be  recovered  by  plaintiff 
against  such  parties,  and  delivered  the  guaranty 
to  tbe  deputy  aherifl,  with  the  agreemmt  that  if 
a  satisfactory  bond  or  receipt  should  be  given 
•n  the  return  of  tbe  counsel  of  such  third  par- 
tieti,  or  the  property  should  remain  in  statu  quo. 
It  should  be  retomed.  Tbe  property  remained 
in  Btatn  ouo  until,  and  long  after,  counsel  re- 
turned. Seid,  that  the  contract  not  being  deliv- 
ered to  plaintiff  aa  a  present  operative  insttu- 
ment  except  on  conditions  named,  no  action 
could  be  maintained  thereon. 

2.  Where  defendant.  In  consideration  of  the 
release  of  an  attachment  of  property  of  third 
parties,  guarantied  tbe  payment  of  any  judg- 
ment that  plaintiff  mi^t  recover  against  such 
parties,  and  delivered  the  guaranty  to  the  deputy 
sheriff,  with  the  agreement  that  if  a  satisfactory 
bond  or  receipt  should  be  given  on  the  return  of 
the  counsel  of  such  third  parties,  or  the  proper- 
ty should  remain  in  statu  quo,  it  should  be  re- 
turned, in  an  action  on  the  guaranty  evidence 
■^at  the  property  remained  la  statu  quo  is  ad- 
Loisstble  to  show  that  one  of  the  conditions  on 
which  the  guaranty. was  to  be  delivered  to  plain- 
tUf  never  existed. 

8.  bi  an  action  on  a  guaranty  wherein  defend- 
ant in  consideration  of  the  release  of  an 
attachment  of  property  of  third  parties,  guaran- 
Had  tbe  paymsDt  of  any  judgment  that  plain- 


tiff might  recover  against  such  parties,  and  de- 
livered the  contract  to  the  deputy  sheriff,  witii 
tbe  agreement  that  If  a  satisfactory  bond  or  re- 
ceipt should  be  given  on  tbe  return  of  the  coun- 
sel of  the  third  parties,  or  tiie  property  should 
remain  in  statu  quo,  such  contract  should  be 
returned,  evidence  of  the  conversation  that  took 
place  when  the  contract  was  signed  and  ddlv- 
ered,  relating  to  the  conditions  upon  wUdi  It 
was  signed  and  delivered,  is  admissible.  . 

Appeal  from  city  eoort  of  New  Haven; 
James  Bishop,  Judge. 

Action  lay  William  J.  Atwater  against  Wil- 
liam H.  H.  Hevrltt  for  breach  of  a  written 
guaranty,  brought  to  tbe  dty  court  of  New 
Haven,  and  tried  to  the  court  Facts  found 
and  judgment  rendered  for  the  defendant, 
and  appeal  by  the  plaintiff  for  alleged  errors 
in  the  rulings  and  judgment  of  ttw  conrt 
Affirmed. 

The  complaint  In  substance,  alleged  the  fol- 
lowing facta:  On  September  7,  1898^  there 
was  dae  to  tbe  plaintiff  from  Hayes  &  RootIk, 
co-partners,  the  sum  of  98S.7B.  On  said  day 
tbe  plaintiff.  In  a  salt  ^^nst  Hayes  & 
Roarko,  csoqed  ttieir  propnty  to  be  attodied. 
to  secure  said  debt  On  said  day  the  de- 
fendant bi  consideration  of  the  rdease  of  said 
attachment  by  tbe  attadtili^  officer,  signed 
and  delivered  to  the  plabitlff  tbe  contract  soed 
upon.  Afterwards  the  plaintiff  obtained 
judgment  In  said  suit  against  Hayes  A 
Bourfce,  and  bad  execution  Issoed,  and  de- 
mand made  theretm  upon  Hayes  A  Bourke 
and  tbe  defendant  for  tbe  payment  of  saJd 
judgment  wbldi  they  each  and  all  refused  to 
pay,  and  thti  same  is  stiU  oi^sld.  The  an- 
swer. In  tbt  first  four  paragraphs,  admitted 
that  the  defendant  signed  Ibe  contract  sued 
upon,  but  In  substance,  denied  all  the  other 
allegatioas  of  the  cw^Wnt  The  iwnataing 
two  paragraphs  read  as  foUovrs:  "(5)  On  said 
September  7,  1806,  said  officer,  William  E. 
Beach,  deputy  sheriff,  then  having  attadied 
tbe  pn^per^  of  said  Hayes  ft  Rourke,  aa  al- 
leged In  paragraph  2,  and  having  put  a  keeper 
in  charge  thereof,  and  the  attoni^  for  said 
Hayes  ft  Rourke  (Ludus  F.  DeminjA  being 
absent  from  Vvw  Haven,  tbe  defendant 
agreed  with  said  df^uty  sberiff  that  said 
keeper  should  be  withdrawn  until  tbe  return 
of  said  Ludus  P.  Donlng;  and  tbe  defend- 
ant signed  said  docmnent  snd  placed  it  In 
the  hands  of  said  depu^  sheriff.  In  escrow, 
upon  the  agreonent  that  If,  uptm  the  return 
of  laid  Ludus  P.  Demlng,  a  satisftctory  tiond 
for  file  release  <tf  the  attadunent,  or  a  re- 
ceipt for  the  property,  durald  not  be  glvm, 
or  the  property  should  not  remain  in  statu 
quo,  ready  to  be  retaken  by  the  said  deputy 
sheriff  under  his  attacAmient  said  deputy  ahet- 
Ifl  should  deliver  said  menKnandum  to  tbe 
plaintiff,  but  tiiat  If  a  satisfactory  receipt  or 
bond  were  famished,  or  If  said  property 
should  remain  In  statu  quo,  ready  to  be  re- 
taken by  said  dqtuty  aberlfl,  tben  said  mem- 
orandum should  be  returned  to  tbe  defendant 
(6)  On  or  about  S^tember  1%  iSBS,  said  Dom- 
ing returned,  and  defaidsnt  there u3>oa  re- 
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qnestsd  nld  d^uty  sheriff  to  take  possesBlon 
of  nid  propertr,  ud  to  xetarn  to  him  the 
mMDorandtnn;  and  said  d^uty  sheriff  then 
agreed  to  get  a  truck  and  remoTe  said  pnv- 
erty,  and  return  gaid  memorandom,  but  after- 
wards declined  bo  to  do.  And  said  officer 
was  never  authorized  by  the  defendant  to  de- 
Uver  said  memorandum  to  the  plaintiff,  and 
the  defendant  nerer  delivered  the  same,  oth- 
erwise than  as  above  set  forth."  In  the  reply 
these  two  paragraphs  were  denied.  The  court 
loond  the  lasnes  for  the  plaintiff,  and  In  Its 
tlnding  sets  forUu  among  others,  the  follow- 
ing facta:  Hayea  Rourke  were  Indebted  to . 
the  plaintiff  as  alleged  In  the  complaint  W. 
EL  Beach,  a  deputy  sheriff,  attached  three  fur- 
naces in  the  possession  of  Hayes  A  Rourke 
on  consignment,  upcm  the  writ  described  In 
the  complaint  He  placed  a  ke^r  In  charge 
of  them,  and  left  them  on  the  premises  of 
Hayes  9c  BouAe.  At  the  request  of  Hayes  A 
Rourke,  the  sheriff,  with  them,  called  up<m 
the  defendant;  and  he  was  asked  it  he 
"would  go  on  a  receipt"  until  the  counsel  for 
BMjtm  A  Rourke.  who  was  then  out  of  town, 
should  return,  when  "th^  would  either  fnr^' 
nlah  another  bondsman,  or  return  the  receipt 
and  the  officer  take  the  furnaces."  The  de- 
fendant agreed  to  this,  and  then  signed  the 
wilting  sued  upon,  which  reads  as  follows: 
"New  Haven,  Ccumectlcnt  Septonber  7th, 
1898.  I  hereby  agree  to  warrant  the  payment 
of  any  Judgment  that  may  be  recovered  In  the 
salt  of  William  J.  Atwater  vs.  Hayes  and 
Rourke,  before  Justice  George  B.  Hall,  re- 
turnable September  20th.  William  H.  H. 
Hewitt"  After  signing  this  paper,  and  be- 
fMe  handing  It  to  the  shorlff,  Hewitt  said  to 
Urn,  In  substance:  *7od  are  to  ke^  tills 
pqwr,  and  return  It  when  coimael  ttx  Hayes 
A  Boortce  gets  back.  It  he  makes  a  satisfac- 
tory arrangement  well  and  good;  and,  if  not, 
yoa  are  to  take  the  fttmaoes  and  return  the 
paper."  Tite  three  furnaces  remained  in 
statu  quo  until,  and  long  after,  counsd  for 
Hayes  A  Bourke  returned.  As  soon  as  he 
returned,  the  defendant  Informed  the  sheriff 
Hiat  the  furnaces  were  at  Hayes  &  Rourke's, 
and  requested  the  return  of  the  paper  signed 
by  him.  The  sheriff  did  not  do  so,  bavlng 
baton  that  time  banded  It  ot»  to  the  attor- 
ns for  the  plaintiff  in  this  suit  Subsequent- 
ly the  plaintiff,  in  his  suit  against  Hayes  it 
RouTfce,  obulned  Judgment  against  them,  had 
execution  theretm  issued,  and  demand  made, 
wtthoot  result  substantially  as  all^ted  in  the 
eoonJalnt  Ujxn  the  trial  below,  the  defend- 
ant offered  teattmody  trading  to  show  that 
the  three  fmnaoea  afwesaid,  until  and  hmg 
after  the  rettim  of  the  counsel  of  Hayes  A 
BonAe,  had  remained  In  statu  quo.  To  this 
eridnice  the  plaintiff  (d>Jected  on  the  groimd 
ttttt  It  was  Immaterial  and  IrreleTant.  The 
court  admitted  it,  and  the  itolntlff  excepted. 
Tka  defendant  alao  offered  evidence  of  the 
CDnf«rtatloa  that  took  i^ace  betweai  the  par- 
tka  who  were  preaent  when  the  contract  soed 
ipM  m*  ilgiiad  kgr  tta  d^andant  and  da- 


livered  to  the  sheriff.  In  relation  to  the  terms 
and  conditions  upon  wblcb  it  was  made,  sign- 
ed, and  delivered.  The  plaintiff  objected  to 
this  "on  the  ground  that  all  prior  conv^sa- 
tione  were  merged  in  the  'written  memoran- 
dum, and  that  the  omversatlon  asked  tor 
might  tend  to  vary  the  terms  of  said  written 
memorandum."  The  court  admitted  the  evi- 
dence, to  show  the  circumstances  under  which 
It  was  claimed  the  contract  was  signed  and 
delivered,  and  the  plaintiff  excepted.  The  as- 
Mgnments  of  error  on  this  appeal  relate  to 
the  aforesaid  rulings  of  the  court  upon  evi- 
dence, and  to  Its  actlw  in  overruling  certain 
claims  of  law  made  by  the  plaintiff,  and  In 
rendering  Judgment  for  the  defendant  upon 
the  facts  found. 

Richard  ^  I^ner,  tor  appellant  Houy  Q. 
Newton,  tor  iqtpellafc 

TORRAIJOBI.  J.  (after  stating  the  facts). 
The  plaintiff  dalms  that  the  contract  sued 
upon  was,  in  legal  effect,  made  solely  with 
him,  and  not  with  the  d^uty  sheriff;  that  it 
was,  In  legal  effect  delivered  to  him  wben  It 
was  delivered  to  the  deputy  sheriff;,  and  tiiat 
If  it  was  unconditionally  delivered,  as  alleged 
In  the  complaint  the  plaintiff  Is  entitled  to  sue 
up<»i  it  as  the  only  party  Interested.  Auum- 

as,  for  the  sake  of  the  argument  merely,  that 
IB  claim  Is  true,  one  of  the  Important  quea- 
tlons  In  the  case  la  whether  the  writing  aned 
upon  was  ever  delivered  to  the  plaintiff  as  a 
in^sent,  oi>eratlve,  binding  contract  The  de- 
livery waa  tt[H«ssly  denied  in  the  answer,  and 
was  thus  one  of  the  issues  In  the  case,  and  In 
the  Judgmmt  of  the  court  the  Issues  are  ex- 
pressly found  for  the  defendant.  This  alone 
wotdd  aupport  the  Judgm«it  rendered,  unlesa 
there  -is  something  in  the  ^wdal  finding 
which  contradicts  this  general  flndlng  In  the 
Judgment  Independently  of  this  general  find- 
ing, however,  we  think  the  Judgment  rendered 
is  supported  by  the  tacts  found.  Hie  answer 
alleged,  as  an  afflrmatlvQ  defense,  that  the 
writing  waa  placed  in  the  handa  of  the  deputy 
sheriff  In  escrow,  upon  tills  agreement.  In  sub- 
stance: If,  upon  the  return  of  counsel  for 
Hayea  A  Rourke,  a  satisfactory  bond  or  re- 
ceipt waa  not  furnished,  or  if  the  pnqierty  re- 
leased was  not  then  in  statu  quo,  the  d^ 
uty  aherfff  should  deliver  the  writing  to  the 
plaintiff;  but  if  such  bond  or  receipt  was  fur- 
nished, or  said  property  then  waa  in  statu 
quo,  then  the  writing  was  to  be  returned  to  the 
defendant  It  Is  further  set  op,  in  substance, 
that  the  property  released  remained  in  statu 
quo  as  agreed,  and  that  the  c^cer,  with 
knowledge  of  that  fact  declined  to  attach  It 
We  think  that  the  fair  Import  of  this  part  o< 
the  answer  la  that  the  writing  was  not  to  be 
d^vered  to  the  plaintiff  as  a  present,  opera- 
tive instrument  except  iq»on  certain  eroits  or 
conditions,  which  never  happ«ied  nor  existed. 
We  also  think  that  this  defense  Is  not  onlj 
supported  by  the  general  finding  in  the  Judg- 
ment Init  alao  by  tiie  fq>eclal  finding.  The 
wridnt  slTfln     tha  defendant  Is  not  what  hi 


Digitized  by  Google 


46  M  MTLAlVna  SBSPOaxm,  (Ovnn. 


known  as  an  "ofOcer's  receipt,**  at  aSL  'Hun 
Is  nothing  on  Its  face,  or  la  the  circumstances 
nnder  which  It  was  glTen,  to  show  that  It  was 
necessarily  to  take  effect  at  oa<»  In  the  hands 
of  the  sheriff.  He  was  fully  protected  by  Its 
delivery  In.  escrow.  He  mlgbt  then  safely 
release  the  attachment,  because,  althonffb  be 
bad  DO  receipt  for  the  property,  he  had  a  pa- 
per which  at  a  certain  time  would  become 
(V)eratiTe  as  security  in  place  of  a  receipt,  un- 
less a  satisfactory  receipt  were  then  glTen,  at, 
if  that  were  not  given,  nnless  he  bad  full  op- 
portunity again  to  attach  the  property  and 
place  himself  In  the  position  he  occupied  at 
first  The  trial  court  has  found  what  the  paj> 
ties  said  and  did  when  this  writing  was  sign- 
ed and  handed  over  to  the  sberlif,  and  from 
tbe  special  facts  thus  found  has  drawn  the 
conclUBlon  that  the  wilt^  was  delivered  In 
escrow,  as  set  up  in  the  snswer.  We  think 
the  special  facts  found,  read  in  the  light  ot  the 
circumstances  found  under  which  the  writing 
was  given,  justify  this  condution.  In  this 
view  of  tbe  case,  the  evidence  objected  to  by 
the  plalntltr,  going  to  show  that  the  released 
property  remained  in  statu  quo,  was  dearly 
admissible,  as  tending  to  iat>ve  that  one  at  the 
conditions  upon  which  the  writing  was  to  be 
delivered  to  the  plaintiff  never  existed.  80, 
too,  the  other  evidence  objected  to  was  dearly 
admissible  to  show  a  conditional  delivery; 
this  being  a  case  where  the  rule  Invoked  by 
the  plaintiff  in  bis  objection  had  no  applica- 
tion. McFarland  v,  Slkes,  M  Gonn.  250.  7 
Att.  40S;  Trumbull  v.  O'Hara,  71  Conn.  172, 
41  Atl.  546;  Lumber  Co.  t.  Doyl^  72  Oonn. 
— ,  48  Atl.  483.  Tb«e  IB  no  error.  Tbe  otb- 
w  Jndgei  ooncnrred. 


(n  Oonn.  Ul) 

WHITE  SHWING-MACH.  CfO.  T.  VEJEU&TC. 
(Snprane  Court  «f  Errors  of  Connecticut. 

Aug.  1,  1899.) 

BONDS-ACTIONS— PLEADINO—DEFBNSaS— 
CONDITIONS  PRBCHDBNT. 

In  an  action  BRalnst  a  surety  on  a  bond 
^ven  to  protect  plaiiitiff  in  earryinK  on  a  bnsl- 
neas  with  tbe  principal,  a  plea  that  tBe  bond  was 
canceled,  and  surrendered  to  defendant,  but  was 
■nbseqnentiy  redelivered  to  plaintiff  on  an  oral 
agreement  uiat  the  priDcipal  continue  the  same 
business  with  plaintiff,  and  that  the  condition 
was  not  complied  with,  states  a  subsequent,  and 
not  a  precedent,  condition,  contradictory  of.  and 
no  defense  to,  the  bond. 
Hamersley  and  Torrance,  3J.,  dissenting;. 

Apxteal  from  court  of  common  pleas,  Falr^ 
field  county;  Howard  J.  Curtis,  Judge. 

Action  by  tbe  White  Sewlng-Macblne  Com- 
pany against  James  Feeley  to  recover  the 
amount  of  a  bond  executed  by  defendant. 
There  was  a  Judgment  for  defendant,  and 
plaintiff  q^teals.  Berersed. 

Fred  W.  Trac7i  appellant  Jotan  J. 
Fbelaa  and  Mr.  Stlle%  Jr.,  for  appellee. 

A2n>RBWS,  <X  J.  This  action  ma  tonigbt 
at  a  btmd  executed  Jt^tly  and  nreially  by 
Ike  defendant  and  one  Charles  Shepard.  Tbe 


bond  was  for  the  poial  sum  of  $500.  It  ap- 
pears that  the  plaintiff  had  been  accustomed 
to  send  goods  of  its  manufacture  to  Charles 
Sh^ard  on  credit  Bhepard  sold  the  goods, 
and,  as  It  was  convenient  for  blm,  sent  to 
the  plaintiff  cash,  notes,  or  other  bills  re- 
ceivable In  payment;  and  an  account  was 
kept  The  plaintiff  charged  to  Mr.  Sbepard 
the  goods  sent  to  him,  and  credited  htm  with 
the  paymraits  he  made.  The  condition  ot  the 
bond  was  that  the  obligcrs  should  "well  and 
tmly  pay  or  cause  to  be  paid  any  and  evoy 
indebtedness  or  liability  now  existing,  or 
which  may  hereafter  in  any  manner  exist  or 
be  incurred*  on  the  pert  of  the  said  Charles 
Shepard  to  the  plaintiff  or  its  asdgns,"  and 
mentioned  substantially  all  the  forms  in  which 
a  liability  could  exist  or  be  incurred.  The 
ccxQplalnt  alleged  the  execution  and  delivery 
of  the  bond,  and  attached  It  as  an  exhibit 
thraeto;  that  Sbepard  bad  Incurred  Indebted- 
ness to  the  plaintiff  to  the  amount  of  f 1,330.- 
75,  as  set  forth  In  a  bill  of  particulars,  and 
that  neither  said  Sbepard  nor  the  defendant 
bad  paid  the  same.  Tbe  plaintiff  claimed 
|6S0  damages.  Hie  answer  was  in  two  de- 
fensea.  The-  first  admitted  tbe  execution  and  - 
delivery  of  the  bond,  and  averred  that  all 
the  Indebtednos  that  Shepard  bad  Incurred  to 
the  plaintiff  bad  been  paid  and  discharged. 
The  sectmd  defense,  as  amended,  was  this: 

"(2)  On  tbe    day  of  November,  1883. 

said  tK>nd  was  canceled,  and  said  bond  was 
by  the  plaintiff  surrendered  and  delivered  to 
the  defendant  in  full  dlsdiarge  of  all  obliga- 
tions tberennder.  (S)  After  the  surrender  to 
the  defendant  of  said  bond  as  stated  In  tbe 
preceding  paragrai^  the  defendant  redeliv- 
ered said  bctftd  to  tbe  plaintiff  npon  the  ex- 
press condition,  orally  agreed  to  between 
tbenf,  that  the  prindp^  ttaerehi,  said  Charles 
Shepard,  should  be  continued  in  the  same 
businees  relation  to  th6  plaintiff  as  thereto- 
fore, to  wit,  should  conduct  an  agency  for  the 
plaintiff  by  purchasing  of  It  such  sewing  ma- 
chines as  be  might  be  able  to  again  sell  to 
customers  within  a  certain  territory.  (4)  In 
fact  said  Shepard  was  not  thereafter  contin- 
ued In  that  business  relatl(H),  but  new  and 
different  business  relations  were  established 
between  the  idalntlff  and  Shepard,  in  that 
thereafter  the  plaintiff  did  not  sell  machines 
to  said  Shepard  at  all,  but  Instead  of  so 
doing,  consigned  said  machines  to  hbn  as  their 
'  agent  retaining  the  title  in  said  machines 
until  the  same  were  delivered  to  cuatomers. 
(6)  The  defendant  upon  learning  of  such 
changed  business  relatldnahlp,  notified  the 
{daintiff  that  he  would  not  be  bcdden  there- 
for." The  plaintiff  denied  this  defense^  The 
court  found  the  Issue  for  the  defendant  and 
for  toe  defendant  to  recover  his  costs,  and 
the  plaintiff  appealed. 

^niere  la  quits  an  extended  finding  «t  facta, 
<mly  a  very  brief  mention  of  which  is  now 
necessary.  It  la  found  that  tbe  bond  waa 
executed  and  ddlvered  at  its  date}  that  the 
plalntUC  oad  Sbepard  carried  en  boiliieaa  ae- 
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cording  to  the  exlsttox  arrangement  antU  the 
23d  day  of  NoTcsnber.  1802;  tbat  im  that  day 
Iboe  wai  a  meetlsg  between  Sbepard,  the  de- 
fhndan^  and  one  Tapper,  vho  iq^resented  the 
plaintiff;  and  certain  negotlatlcmB,  transfers, 
and  agreemoita  were  iken  made,  from  which 
tbe  conrt  finds  tbat  the  defendaift  was  le- 
iMaed  from  all  obllgatlona  under  said  b(md. 
nie  comt  alao  finds  that  on  the  same  day,  at 
the  tame  meeting,  and  before  these  parties 
bad  separated,  other  agreements  were  enter- 
ed Into,  by  which  the  defendant  agreed  that 
the  ol^igatlons  of  the  bond  shoold  again  be- 
come binding  upon  him,  and  the  parties  be 
rdnstated  in  their  former  relations,  upon  cer- 
tain condldonsr-belng  the  coi^tlons  that  are 
set  fiwth  In  tlie  defendant's  second  defense. 
'Oib  conrt  finds  that  these  oondltI(Hia  have  not 
bem  compiled  with.  The  finding  also  ^ws 
tbat  the  bond  was  In  fact  nerer  snrrendered; 
It  baa  at  all  times  been  In  the  possession  of 
tbe  plaintiff;  and  ^at  Mr. .  Sbepsrd  and  the 
plaintiff  have  ever  since  that  day  continued 
to  carry  on  bn^esi^  but,  as  the  defendant 
dalms^  and  aa  tbe  court  finds,  not  ss  a  pnr^ 
duuer,  but  as  a  consignee,  ot  its  goods.  TUa 
case  turns  on  a  single  point:  Are  the  condi- 
tkna  set  ftnth  In  the  defendants  senmd  dth 
fenae  conditions  precedent,  so  that  the  bond 
did  not  again  become  binding  <m  tbe  defend- 
ant until  they  were  performed,  or  are  they 
ptoTlalons  of  a  dlflereut  character?  The  par^ 
dea  liaTe  argned  the  case  before  ni;  and  the 
trial  court  seems  to  have  treated  it  as  though 
II  was  a  case  of  conditional  dellToiy  of  the 
bond;  aa  If  tbe  bond  was  redelivered  to  tbe 
fiatntHf  upon  the  oral  omdltltm  that  It  should 
not  become  again  operative  unless  the  condl- 
tluis  set  forth  should  be  complied  with.  No 
nle  at  law  can  be  better  established  than  tbat 
oral  testimony  cannot  be  received  to  vary  or 
add  to  a  writing;  nor  can  any  oral  agreement 
on  tbe  same  mattor,  made  prior  to  w  craitem- 
poraneonsly  with  a  written  one,  however 
dearly  proved,  be  allowed  to  change  or  modify 
the  written  cme.  Shore  v.  WOson,  9  Clark  St 
F.  GfiS.  Then  may  be  a  SQiarate  onU  agreo- 
moi^  constittitlng  a  condition  precedent  to 
tbe  attaching  of  any  oUlgation  under  a  writ* 
tea  contract  Sncb  an  oral  agreement  may 
be  proved,  because  its  existence  does  not 
vary  or  c«ttradlct  tbe  tenna  of  the  wilting. 
But  nnder  the  dalm  to  show  a  «mdition  of 
Ola  kind  It  Is  somethnea  songht  to  Aange 
llie  writing  Itself.  It  seems  to  us  that  the 
terms  of  the  second  defense,  while  In  the 
form  of  conffitlw  precedent,  are,  in  efilec^  not 
eoodltiona  precedent;  but  conditions  subse- 
qooit  nie  bond  was  given  to  protect  the 
fUntUr  ^  the  carrying  m  of  a  business 
with  Mr.  Sbepard,  and  the  terms  of  tiie  bond 
Kovlde  with  some  care  how  tbat  business 
■ban  be  carried  on.  The  second  defense  sets 
up  In  the  form  of  conditions  things  that  can- 
not be  determined  befon  the  purposes  tag 
which  tbe  bond  was  given  b^an,  but  only 
aftar  those  purposes  have  been  completed,  or, 
at  Am  laaat  havt  been  punned  tot  a  time. 


Whether  or  not  Mr.  Shq;>atd  had  beu  *'om- 
tinued"  In  a  business  In  a  certain  way  cannot 
be  determined  before  the  business  Is  begun, 
but  only  after  the  bualness  has  been  going  on 
for  some  tlme^  The  provlsl<ms  at  thei  secoid 
defense  do  not  ergx&u  a  condition  precedent, 
but  condition  snbsequeit  They  do  not  a- 
press  anything  that  Is  to  be  done  before  the 
business  begins,  but  stipulate  how  it  shall  be 
carried  on  after  It  has  been  begun;  and  In 
this  reject  they  set  19  something  that  Is 
variant  from  the  terms  of  the  bond.  In  find- 
big  these  proved,  and  In  snstalning  this  de* 
fense,  the  court  established  an  oral  contract 
contradictory  to  the  written  <me.  ^Hila  was 
error.  Such  a  contract  was  legally  Immate- 
rial, and,  even  It  proved,  was  no  defense  to 
the  bond.  Beard  v.  B<vlan,  69  Oram.  ISL  23 
AtL  1R2;  Allen  v.  Eundle^  BO  Onm.  10;  Burnes 
V.  Scott,  U7  n.  a  68%  6  819.  ot  866;  Lum- 
ber Oo.  V.  Doyle^  71  Conn.  74%  4&  AtL  488. 
The  ao^alled  "condition"  upon  which  the 
btmd  was  said  to  be  redeUvered,  being  ime 
that  the  law  wHl  not  allow,  the  redelivery 
was  absolute,  and  the  court  should  have  so 
held.  Tbwe  Is  error,  and  a  new  trial  is  gtan^ 
ed. 

BALDWIN  and  HAUU  J  Jt  concurred. 

HAMBBSLBX,  J.  (dissenting).  I  agree 
wltik  the  majnlty  of  the  court  that  the  verbal 
agreement  alleged  In  tbe  second  defense, 
standing  by  Itself,  msy  be  construed  as  ex- 
pressing a  condition  subsequent;  but.  In  the 
U^t  of  the  facts  proved.  It  Is  susceptible  of  a 
different  construction.  The  agreement,  aa 
proved,  and  found  by  the  trial  court,  dearly 
ezpresBsa  a  condition  precedent  The  finding 
Is  this:  Tusfpet,  on  behalf  of  the  plaintiff, 
agreed  with  Fedey  to  release  and  dlsdiazge 
him  from  the  obligations  of  his  bond  In  ccm- 
sldexatlcm  of  his  transfer  to  tbe  idalntiff  by 
bill  of  sale  and  delivery  of  certain  pxn^erty 
valued  at  tl,700.  The  pn^erty  was  so  trans- 
ferred and  delivered.  The  agreement  on  the 
part  ot  Feeley  was  executed,  and  tbe  bond 
la  tbe  possession  of  the  plaintiff  became  In- 
operattve^  Subseqnentiy  Feeley  verbally 
agreed  with  Tui^er  to. permit  the  bond  to 
stand  If  the  plaintiff  would  let  Sfa^Hd  go  on 
in  budness  as  before,  and  would  transfer  to 
Sbepard  the  property  Feeley  had  transferred 
to  title  plslntiff.  The  idalntiff  did  not  trans- 
fer tbe  pnqjterty  to  £Ui^;)ard  as  agreed.  I 
think  it  clear  that  the  conditirai  to  tranafer 
the  property  to  Sbepard  was  a  ccmdltlon  pre- 
cedent; and  tbat  the  pnmlae  of  Feeley  to  let 
the  bond  stand  could  not  become  operative 
until  that  condition  waa  performed.  Upon 
the  &cts  aa  found  the  judgment  of  the  conrt 
is  correct 

The  real  difficulty  Ilea  m  tbe  dabn  that  tiia 
promise  to  transfer  the  property  to  Sbepard 
Is  not  spedflcally  alleged  in  the  second  de- 
fense In  cnmectlon  with  the  promise  to  let 
Sbepard  go  on  In  buaJness  as  before,  and 
therefoft  the  fftet  Is  outside  the  Israe,  and 
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cumot  be  relied  uik>d  In  Bupport  of  tbe  Judg- 
ment Ad  apparent  difference  may  fairly  be 
claimed  between  the  fact  alleged  and  the 
fact  proved.  If  thla  varlaJice  Is  snch  that  the 
fact  proffed  Is  so  wholly  Independent  of  tbe 
fact  alleged  that  It  cannot  be  treated  as  tn 
any  way  contained  In  tbe  pleading,  nor  as  evi- 
dential of  any  allegation  In  the  pleading,  then 
the  case  comes  within  the  rule  stated  In 
Oreenthal  t.  LInc(^n,  67  Conn.  372,  379.  35 
Atl.  266,  and  the  fact  fonnd  cannot  be  used 
to  support  the  judgment  But  If  tbe  fact 
found  Is  snbstantlally  related  to  the  fact  al- 
leged, or  Is  evidential  of  such  fact,  and  serves 
merely  to  enlarge,  explain,  or  prove  what  has 
been  stated,  although  defectively,  then  the 
failure  to  demur  and  to  object  to  evidence  of 
this  fact  brings  the  case  within  the  role  re- 
ferred to  In  Plumb  V,  Curtis,  06  Conn.  154, 
166,  33  Atl.  998,  and  the  fact  found  may  be 
used  in  support  of  the  judgment  I  think  the 
variance  claimed  Is  of  the  latter  nature.  The 
allegation  is  that  tbe  bond  was  redelivered 
upon  Qke  express  condition,  orally  agreed, 
that  Shepard  should  be  continued  In  the  same 
business  rdatlon  to  the  plaintiff  as  thereto- 
fore. The  proof  is  that  the  former  business 
relation  involved  tbe  ownership  by  Shepard 
<3t  some  fl,700  worth  of  property,  most  of 
which  bad  been  sold  by  the  plaintiff  to  him, 
and  bad  been  transferred  by  hhu  to  Feeley 
as  security  tor  the  bond,  and  transferred  by 
Feeley,  with  tbe  consent  of  Shepard,  to  the 
plaintiff.  In  satisfaction  of  the  bond,  and  tbe 
oral  agreement  as  proved  directly  stipulates 
for  the  transfer  of  this  property  by  the  plain- 
tiff to  Shepard,  In  order  to  place  him  In  the 
same  buriness  relation  as  before.  The  rede* 
Uvered  bond  could  not  take  effect  until  this 
transfer  should  be  made.  I  think  this  proof 
\»  in  support  and  explanation  of  the  allegation 
made,  via.  that  the  bond  was  redelivered  upon 
an  oral  agreement  that  It  should  not  bectmie 
operative  nntll  Shepard  was  pnt  In  bis  for- 
mer business  relation  to  tiu  plaintiff.  If  the 
statement  of  this  defoue  was  defective,  the 
plaintiff  dionld  have  demurred.  Not  having 
donnrred,  be  should  have  objected  to  the  evl- 
dMice,  If  be  Intended  to  rely  on  tbe  dalm  ct 
variance.  In  tbe  absence  of  demorrer  or  ob- 
jection, the  trial  court  properly  found  that 
the  bond  was  redelivered  upon  a  conditl<Mi 
precedoit,  substantially  as  aUes^.  This  fact 
supports  tbe  Jndgment  rendered.  I  think 
Qiere  Is  no  error  In  tbe  Jndgmoit  oC  tbe  ooort 
<tf  common  pleas. 

TOmUNOB,  J.,  concurred. 


tn  Conn.  M) 

TIBSSMBB  V.  NBW  TORK,  N.  H.  A  H.  R. 
00. 

(Supreme  Oonrt  of  Brrors  of  Oonnecticat 

Aug.  1.  1S90.) 

JLUZ'ROADS-ACCIDBNT     AT  GROBSINO-SIO- 
NAtA  FROM  TRAIN— BNOINEBR'B  DUTT 
UNDER  8TATUTB. 

Under  Gen.  St  |  3664,  requiring  a  locomotive 
•Bghieer  to  sonnd  the  bell  or  whistle  when  with- 


in 80  rods  of  a  crossing,  and  to  keep  the  belt  or 
whistle  occasionally  sounding  antll  be  passes  the 
crossing,  his  failure  to  keep  tbe  whistle  "con- 
stantly** sounding  between  the  whistle  post  and 
the  crossing  does  not  under  ordinary  clrcnm* 
stances,  constitute  negligence  on  the  part  of  tbe 
company  employing  him,  although  the  crossing 
is  dangerous  by  reason  of  fences  and  buildings 
obstructing  the  view  and  hearing  of  pmons 
crossing  it. 

Hamerdey,  dIssantiBg. 

Appeal  from  Bnperl<»  court,  New  Ebmn 
county;  Samuel  O.  Prentice,  Judge. 

Actl<m  by  August  Tessmer,  adminlBtrator» 
against  tbe  New  York,  New  Haven  ft  Hart^ 
ford  Ballroad  Company.  Fran  a  Jodgment 
for  plaintiff,  defendant  apiwals.  Beversed. 

BCarry  O.  Day  and  Benjamin  I.  Spodc,  for 
appellant  Charles  S.  fitamlltcm  and  Oswln 
H.  D.  Fowler,  tor  appellee. 

TOBBANCB.  J.  The  material  facts  found 
may  be  aummarlaed  as  follows:  The  Ward 
street  crossing,  where  tbe- accident  occurred, 
la  in  a  populous  part  of  tbe  borough,  and  is 
quite  largely  used  tot  public  travel  in  teams 
and  on  foot  It  crcMses  tbe  railroad,  at  right 
angles  thereto,  over  two  main  tracks,  and  two 
^e  tracks  easterly  of  tbe  main  tnu^  On 
the  west  side  of  the  main  trades  are  two  side 
tracks,  reaching  from  tbe  Qulnnlplac  eross- 
Ing  next  north  of  Ward  street  to  wltbln  a 
short  distance  nortb  of  Ward  street.  At  the 
northwest  comer  of  tbe  Ward  street  crossing 
and  the  defendant's  location,  and  dose  to 
the  westernmost  of  the  two  lasb-mentloned 
side  trades.  Is  a  large  building  used  as  a  feed 
store.  By  reason  of  fences  and  buildings  In 
the  neighborhood  of  tbe  crossing,  a  person 
approaching  it  from  tbe  west  Is,  for  several 
hundred  feet,  and  oatil  be  passes  tbe  comer 
of  tbe  feed  sttwe,  and  Is  wltbln  SO  feet  of  the 
west  main  track,  unaUe  to  see  any  pMrtkm 
of  tbe  main  tra«^  north  of  Qie  crossing,  or 
to  besr  tba  approadi  of  a  train  frcmi  the 
aactb,  or  tbe  sound  of  Its  bell,  or  even  Its 
whistle  at  ttie  Ward  street  crossing  whistling 
post,  unless  tbe  wind  Is  favorable.  At  Vbe 
time  of  tbe  accident  a  Iks  freight  car,  as  was 
frequently  the  case,  stood  In  front  of  the  feed 
store,  not  many  feet  from  tbe  end  of  tbe 
west  siding.  TbiM  car  drat  off  all  sight  of 
the  tracks  nortb  of  tbe  crossing  to  one  ap- 
proaching tbe  crossing  fnon  tbe  west  nntll  be 
bad  arrived  wltbln  20  feet  of  tbe  wtet  main 
tnckf  where  about  200  feet  of  tbe  main  tracks 
nortb  of  tbe  eroesing  could  be  aeen.  Wam- 
Ing  signs,  as  required  by  law,  were  nkalntaln- 
ed  at  tbe  cros^ng,  bnt  no  gates,  wx  electric 
dgnals,  nor  flagman,  nw  other  special,  safe- 
guards, were  there  at  tikis  time,  nor  have  any 
such  ipedal  safeguards  been  orienA  by  tbe 
railroad  commissioners  to, be  k^t  there.  Tbe 
crossing  was  "otherwise  In  good  structural 
condition."  These  facts  made  tbe  crossing  a 
dangerous  one,  and  were  wdl  known  to  tbe 
defendant  and  to  Its  officers  and  servants  on 
the  train  at  the  time  of  the  accident  Tb6 
train  was  a  south-boni^  fast  express,  not  stop* 
ping  at  WalUngford,  and  passing  tbroogb  ttaa 
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bmnn^  at  tlie  rate  of  about  00  mnea  an 
hour.  The  locomotlTe  wbistle  was  sonnded 
and  Ita  bell  rung  for  the  Ward  street  crossinK, 
a  required  by  the  statute.  At  the  time  of 
tile  accident  It  was  Ugbt,  the  weather  was 
dear,  and  a  light  wind  wan  blowing  from  the 
■onth.  Upon  the  facts  found  the  trial  conrt 
reached  the  cmiclnBlcHi  that  the  ne^tgence  ct 
tbe  defendant  directly  caused  the  death  of  the 
plalntUTs  intestate.  This  negllgoice  Is  spe- 
dflcally  found  to  conslBt  In  Its  failure,  under 
the  drcnmstancee  disclosed  by  the  finding,  to 
teep  the  whlsUe  "constantly"  sounding  be- 
tween the  whistling  post  and  tbe  crossing. 

That*  this  failure  Is  the  only  act  of  negli- 
gence found,  and  tbe  only  one  iqwu  which  the 
Judgment  Is  based,  Is  quite  apparent  from 
the  finding.  Negligence  In  respect  to  all  other 
matters  Is  negatived  by  the  finding.  The 
train  was  running  at  a  lawful  and  customary 
nta  oC  speed,  the  crossing  signals  were  glT- 
fln,  and  warning  signs  were  up  at  the  cross- 
ing; as  required  by  statute,  and  the  crossing 
"itrocturally"  was  In  good  couditl(m.  It  k 
expressly  found  that  the  defendant  was.  not 
negUgmt  in  falling  to  keep  at  the  crossing 
certain  special  statutory  safeguards,  and  upon 
the  fScts  found  no  other  condusioii  npcm  this 
pc^t  was  permissible.  Dyson  t.  Ballroad 
Co.,  67  Oonn.  9,  23,  17  AtL  137.  After  tbe 
engineer  saw  the  team,  he  did  aU  that  lay  In 
bis  poww  by  way  <^  warning  <a  otimwlse  to 
avoid  tlM  colllslMi,  or  to  mitigate  its  effects. 
In  short,  tt  la  foond  that  the  only  thing,  at 
this  time  and  place,  conatltiittng  negligence 
on  the  part  of  the  defmdan^  was  tbe  failure 
of  the  aiglneer  to  keep  tbe  whistle  sounding 
from  the  whistling  post  to  tbe  crossing.  The 
plain  inference  from  the  finding  Is  that,  if  this 
had  beoi  done,  all  the  other  facts  found  re- 
maining the  sam^  tbe  CfHidnaion  reached  by 
the  trial  court  as  to  the  negligence  of  the  de- 
fendant would  hare  been  the  other  way.  In 
reaching  Its  conclusion  tbe  court  held,  as  mat- 
ter of  law,  tiiat  a  qwclfic  duty  rested  i^on  the 
defendant  to  keep  the  whistle  sounding  from 
the  post  to  the  crossing;  and  me  of  Oie  tan- 
ptfftant  qnestlons  In  tbe  cas9  la  wheOier  any 
soch  doty  rested  upon  the  defendant  If  It 
did,  the  condurion  In  question  Is  rights  for 
It  la  clear  that  the  defendant  p^Umed  no 
sneh  duty.  If  no  such  dnty  rested  on  It,  tbe 
oondnslon  is  wrong,  for  It  rests  wb(dly  upon 
tbe  liaflnre  to  pof  om  this  qiedflc  dvty.  We 
axe  of  opiniut  that  no  such  duty  rested  upon 
Oe  defendant  Tlie  n^llgence  fw  which  the 
defendant  was  bdd  responsible  by  the  trial 
court  was  the  negligence  (tf  Ita  servant  tiie 
engineer,  la  USttng  to  give  the  crossing  sig- 
nals aa  required  by  law.  If  he  was  not  n^l- 
gent  la  that  behalf;  It  fdlows  that  the  de- 
fudant  was  not  negUgent  The  qnestUm, 
then,  Is  whether  the  law  Imposed  upon  the  en- 
gineer the  duty  to  keep  the  whistle  sound- 
ing in  the  manner  required  by  the  trial  court 
Tlie  law  ImpoMS  iQon  the  engineer  of  a  train 
about  to  pass  over  a  public  grade  crossing  the 
duty  to  give  -lertaln  warning  signala,  and  a 


negligent  failure  on  his  part  to  perform  that 
duty  may  subject  him  to  grievous  liability, 
both  dvU  and  crlmlnaL  He  has  to  perform 
this  duty  under  drcmnstances  which  leave 
but  little  time  for  thought  and  reflection.  For 
these  reasoDS  tbe  law,  as  far  as  Is  posstt^ 
should  make  his  duty  plain  and  dear,  to  the 
end  that  he  may  know  predsdy  what  Is  re- 
quired of  him.  Hie  permanoit  omdltlons 
which  detract  from  the  effectiveness  of  the 
signals  given  will  vary  with  the  location  and 
surroundings  of  the  crossing,  and  the  tempo- 
rary conditions,  atmosidierlc  or  otherwise, 
having  tbe  same  effect  will  greatly  vary  from 
time  to  time;  but  the  duty  of  the  engineer 
ought  not  to  vary  to  suit  these  varying  con- 
ditions. Bailey  v.  Railroad  Co.,  66  Conn.  444, 
400.  16  Atl.  234.  The  duty  of  the  engineer, 
with  respect  to  the  giving  of  grade-crossing 
signals,  can  only  be  made  lAein  and  dear  by 
statute,  and  according  the  legislature  bas  by 
statute  defined  what  be  shall  do  hi  that  be- 
half, and  the  manner  of  doing  It  The  stat- 
ute  (Gen.  8t  S  8553)  provides.  In  effect  that 
the  engine  shall  have  attached  to  It  a  bdl  of 
a  prescribed  weight  and  a  suitable  steam 
whistle,  both  to  be  in  good  woriclng  order. 
It  further  provides  (section  8854),  In  effect 
that  the  engineer  shall  commence  sounding 
the  bell  or  stesm  whistle  when  the  engine 
shall  be  aKtroachlng  and  within  80  rods  of 
any  public  crossing,  and  shall  keep  the  beB 
or  whistle  occasionally  sounding  until  the 
engine  bas  passed  the  crossing.  It  furtbor 
provides  (section  3KS7),  In  effect  that  before 
the  eivlneer  la  permitted  to  drive  any  engine 
upon  a  railroad  he  shall  be  furnished  with  a 
printed  copy  of  the  sections  which  define  his 
duty  aa  to  grade-crossing  signals,  and  that 
he  Shan  make  oath  that  he  will  faithfully 
comply  with  their  provisions.  The  practical 
oottstructkm  put  upon  section  8564  baa  been 
the  common-sense  one  that  the  whistle  shall  be 
sounded  at  the  8&«od  point  and  the  bell  shall 
be  rung  thereafter  until  the  engine  peasea 
tbe  ODSSlng.  Bates  v.  Ballroad  Co.,  00  Oonn. 
258,  268.  22  Aa  63&  We  think  section  8564. 
aa  thus  construed,  prescribes  and  ddlnes  the 
entire  dnty  of  ttie  engineer  wUh  respect  to  ttw 
signals  to  be  given  1^  him.  under  all  ordinary 
drcumstancei^  wheta  his  engine  Is  apinroach- 
Ing  and  la  about  to  pass  over  a  poUlc  grade 
crossing.  There  may  be.  In  some  caaea  of 
this  kind,  special  facta  and  drcnmstances, 
whldi.  If  known  tn  the  ei^ineer,  wonM  re- 
quire Urn  to  do  more  than  comply  with  tbe 
provisions  of  section  8554;  but  Haae  caaea 
wfil  be  exceptional  and  rare,  and  they  an 
such  as  cannot  from  tbeix  vny  natore,  be 
provided  for  by  statute.  Some  of  ttiese  excep- 
tional cases  where  more  than  literal  compli- 
ance with  .the  statute  might  be  required  of  tlie 
engineer  are  suggested  In  the  opinion  in  the 
case  of  pyaon  v.  Ballnnd  Oa„  57  Oonn.  9.  2% 
17  Afl.  187,  and  oUura  readily  inggeat  them- 
selves.  Outside  of  sndi  exceptional  cases, 
however,  the  engineer  who  onnpUeB  with  tbe 
statuts  performs  his  entire  doty  with  regard 
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to  warning  ilgDala.  "In  this  state  the  legl*- 
latore  baa  aanmed  the  regulation  of  this  mat- 
ter by  providing  spedflcaUy  what  algnala  shall 
be  given  ot  the  fvproach  of  trains  to  cross- 
ings, and  by  Instnictlng  the  laUioad  onn- 
tmlsdoners  to  reQulre  other  signals  at  croas- 
tngs  when  they  shall  deem  them  oecessary 
tat  the  protection  of  tha  pubUe.  nils  legis- 
lation la  exhanstlTe,  and  defines  the  whcde 
duty  of  railroad  companlea  In  the  matter  to 
which  It  relates"  DysMi  r.  Railroad  Oo^ 
67  Conn.  23,  17  AtL  189.  In  the  caae  at  bar 
it -la  found  that  the  oiglneer  foUy  corniced 
Willi  the  requirements  of  the  atatntes  aa  to 
Bignals,  and,  mttae  be  saw  the.  team,  did  all 
he  could  to  aTold  the  colllalon;  and.  this  be* 
Ing  BO,  we  think  the  engineer  performed  his 
ftill  duty  towards  the  intestate,  and  ahoidd 
not  be  charged  with  negligence. 

Thm  la  nothing  in  the  special  facts  and  dr- 
cnmstances  foond  which  diould  make  this 
ease  an  exception  to  the  general  rule.  It  la 
found  ttiat  the  presence  of  the  bra:  car  in 
front  of  the  feed  ston  made  the  cnwaliv,  mi 
the  day  In  qneatlon,  to  the  intestate  and  bev 
motiier,  a  specially  dangerous  one,  becanse  it 
hindered,  or  wholly  prevented,  them  from  see- 
ing or  hearing  the  apinoadilng  tcaln;  but  It  is 
not  found  ttiat  the  engines  kpew  that  the 
boac  car  was  tihere,  although  he  knew  one  was 
th«e  frequently.  But,  If  we  concede  that  he 
knew  that  one  was  there  at  the  time  of  the 
accident,  we  think  hla  duty  did  not  rary  with 
the  i^ence  or  absence  of  the  car  at  that 
point  It  la  alao  found  Ibat*  owing  to  the 
existence  ot  fencea,  buildings,  and  can  at  and 
about  this  oualng,  poaona  in  the  position  ot 
the  Intestate  and  her  mother  could  not  hear  the 
signals  wbm  the  wind  was  unfaTonble;  bat  it 
is  not  found  apedflcally  that  tlw  wind  was  so 
untaTorable  at  the  time  In  queatlon  Uiattiie  alg- 
nals  could  not  be  heard  at  that  point  or  that 
the  otglnea  knew  tills.  It  is  only  found  that 
a  light  aoutherly  wind  waa  Mowing,  and  that 
the  Intestate  and  her  mother,  thou^  atten- 
tive, did  not  hear  the  signals  till  they  passed 
tiie  box  car.  Ibese  are  the  main  fiicts  relied 
qpon  to  take  the  case  out  of  the  general  rule, 
and  th«y  are  not  sufficient  for  that  purpose. 
We  are  ot  opinion  that  the  &cts  relied  x^n 
did  not  impose  upon  the  oiglneer  the  addi- 
tional duty  which  the  court  required  of  bluL 
In  tills  view  of  the  case,  it  ]»  unnecessary  to 
pass  upon  the  other  errors  assigned.  There  is 
error.  TtM  Judgment  of  the  superior  court  Is 
set  aride,  and  the  case  remanded  for  the  aa- 
seasment  at  nominal  damages.  Ihe  other 
judges  concurred,  except  HAICEBSLDT,.  J« 
who  dissented. 

EUMEBeLST,  J.  (dissenting).  A  railroad 
anapany  whose  track  crosses  a  highway  at 
grade  Is  liable  for  want  ot  care  while  ualng 
tiie  highway,  the  same  aa  evoy  one  else  who 
naea  the  my.  It  Is  bound  to  exardse  tiie 
same  ordinary  care  incumbent  on  every  trav- 
eler. It  baa  no  hnmunily  which  reuses  It 
from  atess  degree  of  care  when  about  to  cross 


an  <«dhiary  road  Qian  if  Its  zoad  was  oC  fbe 
latter  deacrlption.  Bears  t.  Ballroad  Oo.«  10 
Conn.  666,  676.  Tbe  care  Imposed  by  law 
on  xaihnad  and  otinr  travden  increases  witii 
the  dangers  of  the  crostfng.  nie  failure  to 
use  this  core  Is'n^llgence.  If  tbm  fidlnre 
arises  from  not  doing  appropriate  acts,  or  not 
making  appropriate  orden  In  respect  to  the 
general  use  of  a  highway  at  a  particular  croas- 
ing,  the  negUgenee  Is  wdlnarUy  the  direct  neg- 
ligence of  tiie  coipontl(»k;  If  It  arises  from 
the  condpct  at  an  engineer  under  the  peculiar 
drcnmstances  ot  the  caa^  it  la  the  negUgSDoe 
of  a  servant,  for  whl^  the  railroad  la  re- 
qiKmalble.  Reasonable  care  in  the  use  of  a 
country  highway  Is  not  reaamable  care  In  the 
use  of  a  dty  street  "Ibe  requirHnent  of 
v^[Uance  is  to  be  measured  by  the  total  of 
danger."  Andrews  t.  BaUroad  Oo^,  60  Oonn. 
293,  298,  22  AtL  668.  Tb  ron  a  train  at  a 
high  rata  ot  speed  threui^  InhaUted  parts  of 
a  city,  without  i^eclal  care  to  see  tiiat  the 
trad:  is  clear,  la  negllgoiee.  Dal^  t.  Ball- 
road  Oo.,  2ft  Oonn.  601,  696.  It  goes  wlthoat 
saying  that  to  ran  a  train  at  the  rate  of  60 
mUea  an  boor  i^Ktn  a  dty  street  "unless  tiiat 
portion  of  the  street  Is  for  the  time  being  ex- 
clusively app(roprlated  by  proper  gates  or 
otherwise  for  fiie  railroad  oae^  la  negllgmca 
It  is  doubly  n^genoe  If  the  crossing  be  so 
situated  that  an  approadUpg  train  cannot  be 
seen,  and  its  signals  of  approach  are  Insuffl- 
deot  and  nncertahL  It  la  aaid  that  when  the 
state  requires  certain  precautimary  measures 
to  be  taken,  and  authorlies  tiie  railroad  con- 
mlaslonen  to  require  others.  It  tnCennntlally  le- 
lleres  the  railroad  from  all  othw  care:  Such 
a  dalm  Is  wholly  nntenaUe.  Suppose  the 
state  should  say  no  pawn  shall  recover  tat 
Injuries  done  by  railroad  companies  in  the 
opraation  <tf  their  tralnsi  Would  such  a  law 
be  within  the  power  of  the  l^slslaturaT 
Would  it  be  any  dlttorent  In  prindite  If  tiie 
state  should  say  no  damages  shall  be  recover- 
ed unless  the  hdnrious  act  Is  done  In  disobe- 
dience of  state  regnlationsT  'nds  claim  Is 
baaed  on  a  total  mlsapprehaiti«i  of  the  pur- 
pose and  Justification  of  such  regulatkms. 
They  are  police  r^ulations  to  ^vvoit  aa  far 
as  practicable,  the  oecurroioe  ot  Injuries. 
Tbay  have  no  relation  to  the  righti  of  ttw 
Injured  party,  unless  It  be  by  <^ration  ot  the 
role  that  a  person  udog  a  falghmy  In  viola- 
tion of  pdlce  regulationa  is  prima  facte  In 
the  wrong.  The  legislation  la  preventive.  So 
far  as  It  aflecta  tiie  rights  ot  .injured  parties 
It  may  be  cnmulativ^  but  Is  not  restrictive. 
The  legislature  s^s,  **7ou  shall  do  certain 
things  for  the  protectkm  of  homan  Ufe.'*  It 
does  not  s^.  *T>o  tboae  things,  and  you  may 
destroy  life  at  pleaaure."  Such  a  claim  is  not 
Justified  by  the  unnecessary  and  ungoarded 
dicta  in  Dyson  t.  Railroad  Oo.,  6T  Conn.  9^ 
S8,  17  AtL  137.  Theae  dicta  were  to  a  cer- 
tain extent  modified  by  othw  portluu  of  the 
opinion,  and  have  been  substantially  over- 
ruled In  several  caaes.  Bailey  v.  Railroad  Oo^ 
66  Oonn.  4H  468»  16  Ati.  234;  Bowen  v.  BaO- 
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road  Co^  08  OoiUL  864,  87%  SI  Aa  10TB| 
BatM  T.  Ballnad  Go..  60  Oonn.  200,  287,  23' 
AaOSSL  In  the  case  lut  ctted  tbe  conrt  nyi: 
*^bTloiid7,  tbe  itatnte  not  dwlgiud  to 
dtflne  and  limit  the  duty  of  nUioad  ooavaf 
atafl.  Tbey  cannot  do  leas  than  tbe  ttatnte 
icqnlrea.  There  are  times  and  oocaakuu  wtaati 
tter  mar  properly  be  teqnlnd  to  do  nune*** 
And  the  dlBsenting  oi^lon  byTooanoB^  J.,iUeo 
repudlatee  tbe  dicta  In  the  Dywm  Oaae  as  re- 
UcTtaig  tbe  raJlroad  from  tbe  use  of  ordinary 
cazife  *lt  was  the  doty  itf  Ow  detaidant  In 
the  ease  at  bar  to  aomid  fbe  wbUtOe  at  sodi 
place  as  would,  under  all  the  then  exfstlnc  dr- 
enmstanoeB,  be  most  likely  to  gtre  ample  bo- 
tloe  of  fbe  appraaeb  of  the  txaln  to  an  who 
won  alxnitto  nsethe  cxoediv."  Fase2T8,00 
OooiL,  and  page  542,  22  AtL  CHeaily,  nndn 
ttls  rnl^  tt  la  negllgenoe  not  to  repeat  tlie 
somiding  vhMi,  under  exlatlng  drcnmstanccs, 
audi  repetition  Is  aeoesiary  to  sive  ample  no- 
tice^ I  am  oonfldent  that  these  propositions 
cannot  be  gainsaid;  OL)  ^le  duty  of  a  nCh 
toad  company  In  the  use  of  a  highway  crmb- 
ing  at  grade  biTotres  tbe  use  of  ortlnary  care 
to  amd  Injmy  to  other  trsTflilera.  tbe  degree 
of  care  toereoaing  with  the  dangenms  nature 
of  tbe  crossing.  (2)  raw  leglHatlon  prarldlng 
flOMral  tegnlatlona  Is  pnrentlTe;  defining 
duties  to  tbe  pobUe,  bnt  not  taking  avay 
rlgbta  ot  Indindnala  who  may  be  injored  by 
actoal  ne^lgoice.  ^  Drtrlng  a  train  at  the 
rate  (rf  00  miles  an  honr  acxon  a  highway 
in  tbe  most  popolons  part  of  a  dty  or  borough 
Is  necessaxlly  negUguiee  mdesa  staqps  are  tak- 
en to  effeetnally  guard  against  any  other  use 
of  tt»  hl^way  whOe  the  train  Is  passing. 
W  Tlie  fsUnre  to  ns^  In  approadUng  sndi  a 
ensrinft  erety  means  of  notice  that  Is  In  fact 
aeeeaasry  to  glre  ample  notice  of  a  train's 
appnadt  Is  ne^lgence.  No  general 
latlooa  by  the  legislature,  and  no  faUore  to 
make  r^olatlons  by  raltraad  eommlssloners, 
can  be  construed  ao  as  to  take  from  those 
irtio  hare  been  Injnred  by  the  actual  negli- 
gence of  a  rsflroad  company  their  right  to 
raneOy  by  doe  process  of  law  for  ttw  Injury 
done  tbem.  The  case  at  bar  comes  within 
tbese  propositions,  and  tbe  Jndgmoit  iboidd 
toocfore  be  sustained.  I  understand,  how- 
ever, that  the  majeri^  of  tiie  court  treat  theee 
fossUons  as  ezchided  Cran  consideration  by 
the  finding  of  the  trial  court,  because  the  trial 
Judge  puts  his  omdoslons  itf  n^Ugence  soWy 
«  the  personal  conduct  of  t2ie  engineer  tai 
view  of  tbe  exigencies  of  that  particular  oc- 
casion, and  puts  tbe  posonal  negligence  of  tbe 
snglnaer  solely  on  the  fact  that  he  did  not 
eontlnne  aoonding  the  whistle  until  Ihe  cross- 
tng  was  reached,  and  found  no  other  ground 
of  nej^lgenoe.  I  must  dissost  from  this  tIsw. 
It  sssms  to  me  that  it  is  too  nanow  a  tTfla^ 
mnt  of  the  finding;  that  the  trial  Judge  dls- 
ttneOy  finds  Cscto  In  accordanes  wlfli  the 
tUegatkms  of  the  complaint,  from  which  the 
aegUgenee  ot  the  corporation  bfllowB  as  a  nee- 
sMsry  legal  conclusion.  This  is  snflldent  to 
SDBport  lbs  Jndgmett^  notwlthstandlnff  tts 


trial  court  may  hare  erroneously  treated  the 
negUgenee  aa  personal  to  the  engines,  and 
as  the  reason  for  Ito  Judgment  qwdfled  a  por- 
tlon  of  the  facts  Insufficient  of  themselves 
to  support  the  correct  oondnslon  drawn.  A 
sound  conclusion  is  not  nullified  by  aa  Insuffl- 
dent  resson.  Supples  t.  Oannon,  44  Oonn. 
424, 431;  Ibresher  ▼.  Bank,  68  Oonn.  201,  200, 
86  AtL  88.  Ihe  pnsonsl  duty  ot  an  eu^neer 
In  sounding  signals  may  be  determined  by 
statnte  sod  the  orders  of  his  master,  eo  that 
he  may  not  be  liable  to  case  of  obedience,  nn* 
leas  an  emergency  occura,  where  he  must  be 
the  Judga  But,  whether  tbe  Miglneer  Is  per- 
sonally liable  or  not,  tbe  corporation  is  UaUs 
If  It  fails  to  tske.sDCh  nuasnres  In  reepect 
to  a  peculiarly  dangoous  crossing  as  are  In 
fact  neeeseazy  to  Ito  use  at  the  highway  with 
reasonable  ease.  I  tbink  there  to  no  error  to 
Qie  Juc^ment  of  tbe  aiverior  court 


(73  Co  an.  U7) 
OUNNINOHAU  r.  GUNNINOHAM. 
(Supreme  Court  of  Brron  of  CmmeelSeut 
Aug.  1,  1809.) 

ACTION  BY  WIFB  FOR  HON  BUPPORT— BOND— 
PRBSUHFTION— KNOWLBDOB  OV  THE  LAW. 

1.  A  complaint  allegbig  that  dafendant  com* 
plalnant's  husband,  deserted  her  five  months  aft- 
er marriage,  neglected  to  prortde  her  with  ne- 
cessities, and  is  able  to  support  her,  but  has 
warned  all  persons  not  to  give  her  credit;  that 
he  has  conveyed  his  property  to  avoid  support- 
ing complainant;  and  toat  complainant  is  In 
I>oor  health,  and  onable  to  sapport  herself,  and 
praring  for  equitable  relief,— states  a  cause  of 
action,  under  Oen.  St.  t  8318,  as  amended  by 
Act  1893,  e.  88,  prorldlns  that  if  kdj  pmon  in- 
capable of  self-support  shall  bave  a  relative  in 
the  degree  of  husband,  father,  or  mother,  able  to 
furnish  such  support,  such  person  maj  file  a 
complaint  and  obtain  an  order  reqniring  the  rela- 
tive to  support  complainant. 

2.  A  bona  sriven  for  the  purpose  of  vacating  an 
attachment  u  sufficient  securitr,  under  Gen.  8ti 
9  8318,  as  amended  by  Act  1808,  c.  88.  provld- 
ing  that  In  a  complaint  tor  nonsopport  uie  court 
shall  require  security  from  defendant  that  he 
will  abide  Judgment. 

S.  In  an  action  for  nonsnpport  by  a  wife,  the 
fact  that  the'  statute  allowing  such  action  is 
not  mentioned  or  relied  on  at  tns  trial  Is  imma- 
terial, as  the  court  and  parties  are  eondoslve^ 
presumed  to  know  It. 

Appeal  from  superior  court.  New  London 
county;  Silas  A.  Robinson,  Judge. 

Action  by  Annie  0.  Cunninghan  against 
John  H.  Cmmingham.  This  was  a  suit  by  a 
married  woman  to  compel  her  husband,  who 
bad  deserted  her,  to  provide  bar  and  tiielr 
minor  child  with  suitable  support,  tried  upon 
the  defendants  demurrer  to  the  substituted 
complatot  Tbe  court  sustained  tbe  donnr- 
rer,  and  rendered  Judgment  for  tbe  defendant, 
and  the  plaintiff  appealed  for  alleged  errors 
In  the  rulings  of  the  court  Reversed. 

Tbe  original  complatot  alleged  a  desertion 
flra  months  aftv  marriage,  and  a  neglect  to 
provide  the  idaintHT  with  toe  neoessarles  tit 
life,  toougb  tbe  defendsnt  Is  wortk  160,000. 
l%e  claims  for  relief  were  for  f20,000  dam- 
ages, and,  by  way  of  equitable  rdief,  an  order 
ectopelMng  him  to  make  doe  i^Tlsloa  fsr  hsr 
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rapport.  The  writ  wu  one  <tf  ftttachment 
An  attachment  was  made,  and  &  bond  for 
18.200  sabstituted.  Afterwards  a  snbatltuted 
complaint  wai  flled,  containing  new  mattor, 
and  with  these  additional  allegations:  A  child 
has  been  bom  since  the  desertion.  The  de- 
fendant bas  given  notice  by  newq;>aper  ad- 
Tertlsement  warning  all  persons  not  to  trust 
the  plalntUF.  She  has  no  means  or  credit,  and 
Is  in  poor  health,  and  nnable  to  support  her- 
self and  her  dtilld.  The  defendant  has  an  In- 
come of  $6,000  ft  year.  Since  sbe  brongbt  tbe 
anlt  he  has  conTeyed  away  all  Us  property  to 
sTold  1^1  process  and  invent  It  fnxn  being 
applied  to  the  sapport  of  Us  wife  or  child, 
and  with  like  purpose  has.  left  tbe  state  for 
parts  unknown.  The  dalms  wera  for  equi- 
table lellet  as  follows:  (1)  That  a  prorislon 
for  her  maintenance,  adequate  for  her  sup- 
pOTt  and  that  of  the  child,  be  made,  of  not 
less  than  a  third  nX  Us  property;  (2)  that 
such  fund  be  placed  In  trust  for  said  purpose; 
and  (8)  fbr  any  other  rdlef  Oat  might  seon 
proper.  To  this  substituted  complaint  the  de> 
fendant  donurred  on  tbe  ground  that  it  not 
bting  one  for  a  dlTwce  with  alimony,  no 
«ause  of  action  was  dlsdosed. 

Solomcm  Locas  and  Gardiner  Greene,  for 
appellant  William  H.  SUelds,  tm  aiv<dlee. 

BALDWIN,  J.  (after  stating  the  fact^. 
Under  Oen.  8t  I  S31&  as  amended  by  Pub. 
Acts  1808.  p.  200^  c.  88,  It  is  provided  that: 
"Wben  any  person  ahall  become  popr  and  un- 
aUe  to  support  talmsdf  or  herself  and  family, 
and  shall  have  rdations  In  the  degree  of  hus- 
band, tatiier,  or  mother  *  *  *  who  are 
aUe  to  ivoTlde  such  su^rt.  It  shall  be 
provided  by  them;  and  If  they  negiect  to  pro- 
vide It,  the  selectmen  of  tbe  town  or  the  wife 
of  sodi  husband  or  any  of  such  relatives  may 
bring  a  complaint  therefor  to  the  supolor 
coort  of  tbe  county  in  which  such  poor  per- 
son letfdes  against  any  of  sudi  relaUvea  able 
n>  provide;  which  coort  may  order  the  defend- 
ant to  contrtbate  to  such  support  from  the 
time  at  serving  such  complaint,  sndi  sum  as 
may  be  reastnable  and  necessary,  and  may 
isane  execution  monthly  or  quarterly  for  the 
same,  which,  wben  collected,  ehall  be  paid  to 
said  selectmen  ot  to  said  wife  Aht  that  purpose 
as  the  court  may  order.  And  when  such  com- 
plaint Is  Ixooght  by  tbe  sdectmen  or  wlfe^ 
the  court,  or  any  judge  thereof.  In  vacation, 
may  require  the  defendant  to  Iwcome  bound 
wltii  snffldent  surety  to  audi  town  or  wife  to 
abide  such  judgment  as  may  be  rendered  on 
said  oomplalnt**  lAls  statute  Is  a  remedial 
aoB,  and  to  be  liberally  construed.  Tbe  "sub- 
stituted complaint"  comes  within  its  terms, 
and  the  plaintiff  was  entitled  to  an  mAet  dl- 
rectlng  a  reasonable  contribution  towards  her 
support  and  that  of  bar  Infant  child. 

That  she  described  tbe  relief  she  dataned 
as  equitable.  If  a  defect,  was  purely  a  formal 
VBM,  to  be  taken  advantage  of  only  a  d»- 
mnnr  to  ttia  dalma.   Town  of  Norwalk  t. 


Ireland,  68  Oonn.  1,  6,  K  AtL  801.  The  same 
considerations  meet  the  pcrint  pressed  by  the 
defendant  that  tbe  rdief  particularly  Bought 
is  a  gross  sum  by  way  of  a  settlement, 
alimony,  and  not  an  <»der  for  payments  from 
time  to  time  according  to  the  plaintUTs  needa. 

Nor  was  It  necessary  that  her  complaint 
should  count  particularly  oa  the  statute. 
Town  (tf  Grlswtdd  v.  Gallup,  22  Conn.  208. 
"Attachments  may  be  granted  upon  all  com- 
plaints containing  a  money  demand,  against 
tbe  estate  of  the  defendant'*  Gen.  St  |  888. 
The  wlf^  bebig  authorised  to  sue,  waa  bo> 
thOTlied  to  attach.  She  procured  an  attach- 
ment and  It  was  dissolved,  two  yean  before 
her  "substttoted  comtdalnt"  was  filed.  1^  the 
substitution  of  a  bond,  under  Id.  I  828.  Tbe 
condition  of  sucb  a  bond  la  to  pay  tbe  jodg- 
ment  that  may  be  recovered,  to  an  amount 
not  exceeding  that  of  tbe  bond,  nor  tin  Inter- 
est of  the  detoidant  In  tbe  estate  attadied. 
Id.  I  888.  While  fbB  bond  now  In  qoestKm 
waa  given  to  get  rU  of  tbe  plaintiff's  attacb- 
ment  It  la  directed  to  tbe  asms  end.  so  far  as 
she  is  coicemed,  as  one  required  by  order  of 
court  under  tbe  act  of  1888.  The  plaintiff 
therefore  had  both  a  good  cause  of  action  and 
securllT  for  Its  due  enforcement  at  the  time 
when  judgment  was  raodered  against  her.  It 
Is  urged  that  the  act  of  1888  waa  not  brought 
to  the  attention  of  the  court  bdow,  nor  In  any 
way  relied  upon  by  Ibe  plaintiff.  It  waa. 
however,  tbe  ,Iaw  of  the  land,  wUdb  tbe 
parties  and  the  court  were  conclusively  pre- 
sumed to  know.  Brrors  aiislng  ftum  an  ab- 
sence of  actual  knowledge  In  such  a  case  ar« 
always  the  subject  of  review.  Bank  v. 
Francfclyn,  120  U.  8.  747.  751,  7  Sup.  Ot  767. 
Tbe  view  which  we  have  taksn  ot  tbe  statu- 
tfwy  ronedy  makes  It  unnecessary  to  Inqubn 
whether  any  could  be  afforded  under  the  jfttat 
dplA  ot  modem  equity  jurisprudence.  Than 
Is  erxw.  TtM  other  judges  concurred. 


(Itt  Fa.  St.  44S) 
tlHIiDR  V.  COWAN  et  sL 
(Supreme  Court  of  Pennaylvaida.   July  19, 

1898.) 

LANDLORD   AND  TENANT— THRMINATION  OF 
TBNANCY— APPROPRIATION  OF  PART  OF 
PREMISES  TO  PUBLIC  USE. 

An  affidavit  of  defense,  in  an  action  for 
rent  from  Jaanary  1.  1807,  to  April  1,  1887, 
which  admits  the  nonpaymeot  and  also  the  Ua- 
bili^  for  the  rent  to  January  26,  1897,  bat  seeka 
to  escape  liability  for  the  balance  on  the  ground 
tbat  the  dty,  on  October  28,  1896,  notified  plain- 
tiff that,  at  the  expiration  of  three  montlu  thne- 
from,  a  certain  portion  of  the  demised  premises 
would  be  required  for  public  use,  and  that  plain- 
tiff's property  would  be  entered  upon  to  the  ex- 
tent required  for  construction  purposes,  and  that 
plaintiff  communicated  this  notice  to  defendants, 
who  in  compliance  with  it.  on  January  26,  1867, 
surrendered  possession  of  the  demised  premises 
to  the  city,  is  snffldent. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Action  by  Clara  B.  IThler.  «recntrlz  and 
trustee  under  tbe  wlU  ot  Taylor  M.  Ubler, 
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aee— Md,  against  Jobo  K.  Oowan.  and  oth- 
m,  recelrers  of  fhe  BalUmwe  ft  Oblo  BaU- 
xoad  Company,  far  rcmt  Thm  was  a  Judg- 
ment for  ^alntlff.  and  defendant!  vpeal. 
Berened. 

W.  B.  Linn  and  W.  B.  Addicfes.  for  appel- 
lants. T.  A.  Fenstermaker  and  John  O. 
Johnson,  for  appellee. 

MeCOLLUM,  J.  This  Is  «n  appeal  from 
a  judgment  entered  for  want  <tf  a  anffldeat 
affldaTit  of  def oiae.  The  action  was  brought 
Cor  rent  for  the  qoartw  beginning  Jannarr 
1, 1887,  and  ending  April  L  1807,  on  a  lease, 
executed  AvaH  9, 1887,  tm  pier  No.  11  on  tbe 
east  aide  of  Didaware  aTenne,  Ut  the  city 
ol  Philadelphia,  tor  a  turn  of  10  jrears.  The 
affidavit  of  defense  admits  the  lease  and  the 
nmipajment  of  the  imt  dalmed,  and  also 
ttw  llaUll^  for  tbe  rent  accrued  op  to  the 
28111  of  January,  1897,  but  aoeks  to  escape 
liability  for  the  balance  on  the  ground  that 
the  dty  of  Philadelphia,  on  October  30, 1896. 
notUed  the  plalntUC  that,  at  the  expiration 
of  ttne  months  from  that  date,  that  pw- 
tion  of  the  plaintiff's  propMty  "lying  with- 
in the  bed  ot  Delaware  aTenoe^  as  estab- 
IMbed  between  Tine  and  South  streets," 
would  be  required  for  public  nae,  and  that, 
in  addition,  fh»  tfalntllTa  pnvttty  would 
be  entered  opon  to  ti»  extent  reqdred  for 
constmction  purposes.  The  plaintiff  prompt- 
ly comnmnlcated  this  notice  to  the  defOnd- 
ants,  who,  in  compliance  wltb  It,  on  the  28th 
of  JaBoary,  1897,  sorraidexed  possession  ct 
all  the  demised  premises  to  the  of  Phllar 
delpUa. 

If  the  wbole  of  tiie  jdemlaed  ^anises  bad 
bean  taken  by  right  of  eminent  dunaln,  It  Is 
conceded,  ooder  the  authority  oC  Djw 
Wigfatman,  06  Pa.  BL  4SS,  that  there  could 
be  no  recovery.  Does  a  dUfftnot  rule  obtain 
when  a  part  oalj  of  tbe  premises  Is  taken? 
As  tiie  precise  point  does  not  seem  to  be  an- 
swered by  our  declal<Hi8,  the  solution  nmst 
be  oooi^t  by  reaam  and  analogy.  The  reai* 
smis  advanced  for  the  dedslui  In  Dyer  t. 
Wti^itnian,  siqwa,  are  not  that  there  waa  a 
destruction  of  the  premises,  or  an  eviettoa 
by  title  paramount  but  that,  under  the  eqnl* 
table  powers  of  the  court,  there  was  a  com- 
plete and  adequate  ronedy  wbldi  ^otected 
an  IntereetB  and  imvented  drculty  ot  action. 
Nearly  every  reason  advanced  for  tbe  deci- 
sion In  tiiat  case  applied  with  eqaal  fofce  la 
thlsL  Tb9  appellee  sedcs  to  establish  a  dif- 
ferent rule  In  the  case  In  hand,  but  no  renacm 
Is  suggested  that  mli^t  not  have  been  urged 
la  Dyer  v.  Wls^tman.  The  nuln  reliance  9t 
the  appellee  is  on  decisions  of  other  states, 
sevwai  ut  whldi  were  i^parently  repudiat- 
ed Justice  Shanwood  In  his  oplnlw  la 
ttie  case  above  refwred  to.  While  It  Is  stated 
In  tiie  opinion  of  the  court  In  Stubblnga*T. 
Tillage  of  Sranston,  189  HI.  87.  28  N.  8. 
877,  that  the  weight  of  authority  Is  In  favor 
of  flie  mk  urged  by  the  appdlee,  ndthw 


Mills  nor  Lewis,  in  their  learned  works  on 
Eminent  Domain,  adopts  such  distinction. 
The  same  rule  for  both  cases  Is  adopted  by 
both  writers.  Mills,  Bm.  Dom.  I  69;  Lewis, 
Em.  Dtnn.  1  488.  The  logic  of  Dyer  v. 
WIghtmaa  seemln^y  leads  to  tiie  same  con* 
elusion.   Bee,  also,  29  Am.  Law  Her.  p.  851. 

We  do  not  propose,  at  this  atag^  of  tbe 
case,  to  enter  into  an  elaborate  disoussion 
of  this  Impwtant  sul:dect  .We  prefer  to 
have  before  us  all  tbe  facts  developed  1^  the 
evldoioe  on  trial  of  It  The  notice  served 
1^  the  city  on  the  plaintiff  defined  that  por> 
tlon  of  his  property  required  for  public  use^ 
but  It  did  not  define  the  boundaries  of  that 
portion  of  his  property  which  It  is  pn^Mtsed 
to  occupy  tm  construction  purposes.  Undw 
ttds  notice,  the  dty  may  have  terminated  the 
openMtam  of  the  defendants  under  ttie  leaser 
We  think  the  alildavtt  was  snffldost  to  pre- 
vent Jndgmrait,  and  that  tbe  defttidants 
should  bave  been  allowed  to  present  the  evi- 
dence on  which  they  base  tb^  defttns& 
Judgment  reversed,  and  procedendo,  awarded. 


(103  Ta.  St.  424) 

COMMONWBAI/TH,  to  Use  of  McDONALD 
et  al.,  V.  COOPER  et  sL 

(Bui^tme  Court  of  Pennsylvania.   July  1% 
1809.) 

UHXTATIOHB  OV  ACTIONS-PROOBBDXMO 
AGAINST  WIDOW  AND  HBIRS  OV 
DBOBABBD  DEBTOR. 

Under  Act  Feb.  M,  1884,  |  84,  providing 
that  onsecnied  debts  of  a  decedent  shall  not 
continae  a  lien  on  hla  realty  l<mger  than  five 
years  after  hts  demise  unless  action  thereon  is 
commenced  an'd  prosecuted  against  bis  heirs  or 
executors  within  that  period,  the  realty  of  a  de- 
cedent in  possession  of  iiis  widow  and  n^rs  can- 
not be  charged  with  uosecnred  debts  where  they 
sre  not  proceeded  against  for  over  10  years  aft- 
er decedent's  death. 

Appeal  from  court  of  common  pleas,  Fnt 
toa  county. 

8dre  fadas  by  the  cfMumonwealth,  for  the 
use  of  Loretto  J.  McDonald  and  othen, 
against  Sarah  J.  Coopw  and  another,  admln- 
Istrablxes  of  James  Oooper,  deceased,  to 
bring  In  the  widow  and  heirs  of  decedent  for 
the  purpose  ot  ocdlecttng  the  Judgment  frvnn 
the  realty  (MC  decedent  In  thdr  possesdon. 
From  a  Judgmrat  for  flie  widow  and  helrib 
complainants  appeal.  Affirmed. 

The  t<dlowlng  are  the  opinion  and  decree  of 
tiie  court  sur  motion  n<m  obstante  veredicto: . 

"On  the  trial  of  above  sdre  facias  the  Jury 
w«ce  directed  to  return  a  vocdlct  In  fBvor  of 
tiie  plalntUb  for  the  sum  of  11,020.68,  subject 
to  tiie  opinion  of  the  eo^rt  on  the  quesUon  of 
law  reserved  whether,  under  all  fiie  evidence. 
Judgment  should  not  be  entered  In  farcr  of 
the  defendants  non  obstante  vecedteta  AH 
the  facts  in  the  ease  are  undisputed,  and  axe 
oitlrdy  matbocs  of  iwocd.  As  far  as  It  Is 
necessary  to  stats  IlisBi,  they  are  as  follows: 
October  4,  1875,  on  petition  of  all  the  helis 
and  l^ateea  of  Joba  KIttsL  dsesassd,  ths  or- 
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pbam^  eemt  of  flila  oonntr  awaxded  a  sala  oC 
laid  deoeOentfa  real  estate  for  tbe  paymmt  eC 
legadei.  Tbe  atStx  was  directed  to  Robert  JL 
Md>onald«  admlnlstEator  &  1  a.  of  said  de- 
cedent, and  tiie  bnsliand  of  Loretta  JT.  HdDanr 
aid,  «.  daoKbter  and  one  of  his- legatees.  The 
■aid  trastee  gare  bond,  with  Daniel  Logan, 
GeoiVB  J.  nttnum.  and  Him.  James  Oooper, 
as  tnreties,  wblcb  was  approved  the  same  day 
bj  the  court  Jannary  lit  1870,  a  return  of 
sale  was  made  and  confirmed.  Tbe  ponduuM 
money  received  by  McDonald,  as  trustee,  was 
$11,000,  wbo,  after  deducting  pn^»er  expenses, 
on  April  1.  1876.  paid  all  the  legatees,  excegt 
his  wlfa,  ud  took  their  receipts  and  r^eases. 
Tbe  ahare  of  bis  wife,  ApcU  1,  187a,  was  «2,. 
087.T6.  Nottdng  further  was  done  hj  tUa 
trnstee  until  December  10, 1887.  when  he  filed 
bis  account,  to  which  was  q^poided  this  state- 
ment: ^Leaving  In  the  hands  (tf  the  trustee^  of 
llie  amount  of  the  bequest  to  Bttle  J.  lie- 
DmtaM,  under  tbe  last  will  and  tntamoit  of 
Jobax  Klttel,  deceased,  the  sum  of  $2,987.78; 
laterast  from  AprU  1st,  1876.'  To  this  ac- 
count exc^)tlons  were  filed  by  the  two  surrlT- 
Ing  snretleB  on  the  bond,  Logan  and  Flttman. 
TbiB  substance  of  two  of  said  exceptions  was 
as  follows;  <SD  The  share  of  Bttlf^  wife  of 
the  trasteOi  had  been  paid  by  hex  husband. 

The  account  was  coUusiTdy  filed  fw  tbe 
pUEpue  of  defrauding  the  sureties  on  the 
bond,  the  husband  bavlng  beoHne  insolTent 
An  audittn-  was  appointed  to  make  dlstribn- 
tlon,  find  facta,  etc.  Tbe  case  was  appealed 
to  flw  supreme  court,  which  filed  its  opinion 
July  19,  1888  (26  AtL  HIS),  In  Which  they 
found  thoe  was  due  and  payable  Itj  Bobert 
A.  McDtmald.  trustee,  to  Loietta  3.  HcDonald, 
legatee  under  the  will  of  John  Klttel,  deceas- 
ed, $2,987.78  principal.  March  12,  1894,  Mrs. 
UcDtmald  brought  suit  aa  the  bond  against 
Lt^gan.  then  the  only  surrtring  trustee,  and, 
after  other  proceedlngB,  not  neceasary  to  detail 
ben^  on  the  8th  day  of  October,  1895,  reooTw- 
ed  a  Terdlct  In  her  favor  for  $8,901.80,  whi^ 
was  duly  paid  by  said  Logan.  Hon.  James 
Oooper  died  March  8, 1688.  January  2ft,  1888, 
to  No.  8»  March  term,  1888,  Mrs.  Loretta  J. 
McDonald  brought  suit  against  Saiah  J.  Ooop- 
er and  Jennie  BL  Oooper,  administratrixes  of 
Hon.  James  Oooper,  deceased.  Febmazy  28. 
188%  there  waa  filed  In  tlte  prothonotary's 
office  of  Ftdton  county  a  particular  statement 
and  copy  of  this  bond  to  No.  49,  Blarch  term, 
1888,  to  have  the  full  Uen,  remedy,  and  effect 
on  the  real  estate  ot  the  said  James  Cooper, 
deoBBsed,  for  the  amount  of  said  bond,  as 
provided  by  section  24  of  tbe  act  of  Febmary 
24,  1834,  wbl(±  statement  was  regularly  In- 
dexed against  said  administratrixes.  January 
12, 1897.  the  peUti<m  of  the  execntw  of  Daniel 
Logan,  deceased,  was  presented  to  tbe  court, 
aaklng  to  be  substituted  as  the  use  plalnttfl!  In 
tbB  abore  suit  of  Mrs.  McDonald,  brought  Jan- 
uary 28.  1888,  to  Na  8,  Maxch  term,  1888,  and 
en  the  2Sd  day  of  S^tcmb^,  1^,  this  snbsti- 
tntlon  was  allowed.  October  9.  1897,  on  mo- 
tion of  plalntUTs  attorney,  the  rec(«d  to  No.  8, 


Mardi  teem,  18SS,  waa  yn^^  by  adding 
thereto  as  &e  legal  p'^'"***  *0(Hnmoa wealth 
of  Peimsylranla,  for  use.'  March  28, 1898,  on 
motion  tbe  record  was  further  smended,  by 
fl4d**tg  as  plaintiffs  HSUxabetb  Flttman,  exe- 
cntrbc  of  George  J.  Flttman,  deceased,  and 
niomas  Johnson  and  OllTe  D.  Plttmaa.  Jan* 
nary  28,  1888,  plaintiff^  statement  waa  filed. 
March  2&,  1898,  Jury  called,  and  aame  day  Ter- 
dlct tor  plaintier  against  Oot^i^s  admlnistra* 
trlxes  for  $988.04.  May  16^  1888,  tbis  sdR  fa- 
des waa  Issued  to  bring  in  the  widow  and 
heirs  of  said  James  Ooopa,  deceased,  for  tiu 
purpose  of  conectliig  tbe  above  Judgmoit  bum 
the  real  estate  of  said  deeedoit,  now  In  the 
posseaskm.  of  his  helis  and  devisees.  On  the 
above  bcti^  should  Judgment  in  tills  aeOoA  be 
rendered  a^lnst  the  defendants  as  widow  and 
hebs?  Section  24.  Act  February  24,1894,  pro- 
vides: *No  debts  of  a  decedent,  aoaept  they  be 
secured  by  mortgage  or  Judgment,  shall  re- 
main a  Uen  on  the  real  estate  of  sn^  decedent 
loiter  than  five  yean  ^tw  the  decease  4tf  audi 
debtor,  unless  an  action  for  the  retovery  these- 
of  be  commenced  and  duly  prosecuted  against 
his  heirs,  aucutors  or  adminlstratorsy  williln 
the  period  ot  five  yesrs  after  hia  decease;  or 
a  copy  or  particular  writtm  atatsmant  of  any 
bond,  covenant,  debt  or  demand,  where  tlie 
same  Is  not  p^able  wlttiln  the  aaid  period 
of  five  yeara.  shall  be  filed  wftOiln  the  said 
period  itf  five  years,  in  the  office  of  the  pn>> 
tbonotary  cft  tbe  connty  where  the  real  ee- 
tato  to  be  chafed  Is  aitmite;  and  then  to  be 
a  Uen  only  for  the  period  ot  five  years  aftw 
waiA  bond,  covensnt^  debt  or  demand  beccnnes 
due.'  Tbe  above  seethm  itf  the  act  itf  1884 
does  not  create^  but  limits,  tbe  Uen  of  a  deoe- 
tokt's  dsbta  upon  ht^  real  estate.  Ito  pur- 
pose, Ute  sectloa  4,  Act  AprU  4,  1797,  was  t» 
estebliab  repose  and  certainty  In  tltlea  by  pre- 
venting, afttf  a  owtaln  lapae  of  time,  any  oth> 
er  Uen  or  Incumbrance  than  what  is  made  to 
i^ipear  by  mattor  ot  recOTd  In  tiie  office  where 
the  diligent  may  dlacover  Its  olstence.  Ktt^ 
per  V.  Hodi,  1  Watts,  9;  mnfty  Ohurdi  t. 
Wataon,  SO  Pa.  St  618;  OolweU  t.  BoekwCD, 
100  Pa.  St  188;  In  re  Oake's  Estate,  167  Fa. 
St  467. 27  AtL  778.  As  remarked  by  Mr.  Jtn- 
tlce  Faxtoa,  In  Hunt's  ^peal.  lOB  Fa.  Bt  1S7, 
the  abore  section  ^vldea  two  ways  in  wlilob 
the  debts  oi  a  decedent  can  be  continued  upcm 
his  real  estete  tor  a  longer  p^od  than  five 
yean  after  his  death:  First  By  tb»  com- 
mencement and  prosecntiMi  of  an  action 
against  his  taelrs,  executors,  or  administrators 
within  the  period  of  five  yeara  after  his  death. 
Second.  Where  tbe  debt  is  not  payable  within 
five  years,  a  ec^y  or  particular  written  state- 
ment of  the  bond,  covenant,  debt  or  demand 
shall  be  filed  within  the  period  of  fire  years 
in  tiie  office  of  the  protbonotary  of  the  county 
where  the  real  estate  to  be  charged  Is  situate. 
Where  the  debt  Is  due  and  payable,  the  suit 
therefor  must  be  commenced  within  five  years 
from  the  death  ot  tbe  decedent  and  dnly  ^os- 
ecnted,  or  the  lien  is  lost;  and,  where  13te  debt 
:  la  not  due  and  payable  within  five  years,  the 
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oedltor  must  file  a  copy  or  puttcOlar  itate- 
nrat  of  the  butnunent  l^"  wUch  tin  debt  to 
■ecnred  within  five  yean  attar  tibe  deoedenfi 
death,  which  will  contlniie  the  Hen  f<w  the 
period  of  five  yeais  aftw  said  bond,  covenant 
dd>t  or  demand  becomes  due.  These  dlrec- 
ttaHb  bebic  etatntoET,  cannot  be  omitted.' 
Tbe  protection  and  benefit  of  section  21,  Act 
ISM,  bum  to  heirs  and  derioees  as  well  as 
bona  fide  porcbasem.  Eerpv  Hocb,  1 
Watts,  9;  Qoigley  t.  Beatty.  4  Watts,  18; 
Hemphm  t.  Carpenter.  6  Watts,  22;  Oom.  T. 
Poolt  UL  32;  Bailey  t.  Bowman,  6  Watts  & 
&  119;  Loomls'  Appeal.  28  Fa.  St  237.  Tin 
UaUUiy  or  debt  ot  a  surety  on  a  bond  snch  as 
tUa,  though  contingent,  Is  within  the  meaning 
of  tbe  act  oi  1834;  and,  to  secure  the  repose 
and  certainty  (tf  titles.  In  order  to  recover 
acalnat  the  widow  and  heirs  of  said  surety, 
the  action  mnat  be  commoiced,  ot  a  copy  or 
written  statement  filed,  within  five  years 
after  his  death.  Goul  t.  Du^'s  Adra'r,  8 
Wkly.  Notes  Oas.  90B.  Hon.  James  Cooper 
died  Uarcb  8,  188S.  Hie  action  of  Sfrs.  Lo- 
zetta  J.  M^>onald  against  tbe  administratrix^ 
of  said  decedent  to  No.  S,  March  term,  1888, 
was  ineUtnted  Jannaiy  28,  1888,  and  no  dec- 
laxatloa  was  erer  filed  by  the  abore^named 
plalntur.  This  contained  no  record  notice  of 
an  action  on  this  bond,  as  required  by  the  act 
of  1834,  but  erldeneed  only  an  indlTidnal  claim 
aednat  eaid  estate.  It  was  not  until  October 
•l  18B7,— over  14  years  after  tbe  death  ot 
James  Cooper,  and  over  9  years  after  the  in- 
■tltiitioo  of  lAore  suitr-that  tbe  record  was 
amended  by  adding  *aa  the  legal  plaintiff.* 
*Oommonwealth  ot  Pramsylranla,  for  use.* 
Tbe  Ben  of  Uils  debt  as  agaloat  die  lands  v€ 
aaHA  decedent,  aa  ftv  as  this  fiction  Is  con- 
cerned, to  therefore  barred  by  the  topse  of 
time.  Hie  filing  of  the  cc^  ot  particular 
atatement  of  the  bond  tai  tiie  prothonotary*a 
office  on  Qie  280i  day  of  February.  1888,  was 
no  action,  but  only  recnd  notice  of  one  to  be 
bron^t  when  llabillly  on  tbe  bond  was  fixed 
nnd  eatabuehed.  If,  as  daimed  by  Hie  ptoln- 
tHb,  no  debt  was  due  on  this  bond  for  which 
the  estate  of  James  Cooper  could  have  been 
■ned  until  October  8,  1806,  when  Mrs.  Mc- 
Donald recovered  judgment  against  the  only 
■uzvlvius  snre^,  and  that  Uie  flllng  of  above 
statement  or  copy  of  bond  prevmted  the  oper* 
atlon  of  the  act  oC  dearly  a  new  ac- 
tion idumld  have  been  bnnght  if  they  desir- 
ed to  resort  to  tbto  decedent's  teal  estate,  and 
not  seek  to  do  so  by  Issuing  a  scire  facias  on 
a  Jndsmoit  recovoed  against  his  admlnistn- 
tcixea  In  an  action  which  was  commenced  on 
tbe  28d  day  of  January,  A.  H.  1888.  And 
now.  NovuUberl,  1898,  on  the  QUestlni  of  taw 
tueii  red.  we  direct  Judgment  to  be  entered 
OB  tbe  TOdlet  in  tovOT  the  ptointiffs  and 
acalnat  Sarah  J.  Cooper  and  JemUe  B.  Cooper, 
aibnlnistratrbEee  of  Hon.  James  Cooper,  de* 
eeased,  tta  the  sum  of  81t020.08,  and  that 
faSgmeiA  be  entOTed  to  favor  of  the  f oUowlng 
if^tnmA  dctudants,  Sarah  J.  Cooper,  widow  ot 
Hob.  James  Oovgtt,  deceased.  Sanmd  Cooper 


Harvey  Cooper,  and  Jamie  B.  Cooper,  chil- 
dren and  heiiB  tit  Mid  decedent,  non  obstanto 

veredicto." 

W.  n.  Brewer,  for  appellants.  M.  B.  Sbafl- 
not  and  J.  A.  Stranahan,  ftnr  ivpelleea. 

STEBBXTTF,  a  J.  Tbto  scire  fades  on 
jiiagment  No.  S  of  iSaxtb  term,  1888,  was  to- 
saed  May  5,  1886.  to  brtng  to  tiie  widow  and 
heirs  of  James  Coopw,  deceased,  against 
whose  admtototratrixes  said  Judgment  was 
recovered  on  March  29,  1888.  The  original 
liability  which  Is  tiras  sought  to  be  enfonsed 
against  the  widow  and  hdrs  was  assumed  by 
said  deced^t,  James  Cooper,  as  one  of  three 
sureties  on  the  bond  of  Rob^  A.  McDonald, 
trustee,  to  malce  sale  ot  the  real  estste  ot 
John  KIttel,  deceased,  to  psy  l^adea.  Tb» 
present  use  plaJutUES  are  the  legal  repream- 
tatives  of  the  other  co-sureties  lAo  made 
payments  under  the  obligation  of  the  bond 
on  wbldi  they  and  Copper  were  sureties^  and 
the  effort  here  to  to  enforce  contribution  from 
the  estate  of  Oot^,  thdr  co4uret7*  ^  t»lef 
outline  at  the  facta  may  condnoe  to  a  dearer 
understanding  of  tiie  case.  Bobert  A.  Mc- 
Donald, admtoiatratra  com  testamento  an- 
aezo  ot  John  Kit^  deoessed,  was  ajvotot- 
ed  trustee  to  make  sale  of  said  decedenf  s 
real  estate  tot  the  purpose  of  paying  lega- 
dea,  and  gave  bond  with  Dantel  Logan, 
George  Plttman,  and  James  Cooper  as  sure- 
tlea.  Loietto  J>  McDonald,  a  daughter  of 
said  decedent,  and  one  ot  hto  legatees,  was 
the  wUs  ot  Iho  trustee.  The  sate  wsa  made, 
returned,  and  eonflrmed  nisi  January  11, 
1878.  No  aocomit  wu  filed  until  DecembOT 
16,  1887,  at  wbldi  thne  It  to  admitted  the 
trustee  was  Instrtvent  That  aoconnt  showed 
a  balance  of  $10,056.78  to  the  bands  of  the 
tmstee.  AM>ended  to  It  was  a  statement 
showing  a  distribution  of  this  batance  to  the 
partlee  entiUed,  except  Mrs.  Md>ona]d,  tte 
trustee's  wife,  and  concluding  tiius:  *T4av- 
Ing  to  the  hands  of  the  trustee,  ot  the 
amount  of  bequest  to  BtOe  J.  MdDonald  un- 
der tbe  last  will  and  testament  of  John  mt- 
tel,  decemd,  tiie  sum  of  92,987.78,  toterest 
from  April  Ist^  1876."  James  Cooper,  one  of 
the  sureties,  Having  died  Mardi  8^  1888,  ex- 
ceptlons  to  the  account  were  filed  by  Logan 
and  Plttman.  the  surviving  sureties.  fRiese 
exceptions  were  not  confined  to  the  account, 
aa  they  should  have  been,  but  attempted  to 
raise  the  qnestlMi  of  payment  or  dlsduuge . 
of  the  balance  In  toVOT  ot  Vn.  MciDonald. 
An  andltOT  was  aiKKiinted  **to  take  testimony, 
find  the  facto,  and  report  a  dbtrfbutloa.  It 
necessBiy.**  He  reported  distribution,  fi:ring 
Mrs.  MdDonaUTa  share  at  82,987.78,  wtth  in 
terest  fktim  Ai«U  1,  1876.  the  dato  ot  ooo^ 
flrmation  absolnte  tk  the  truster's  sale;  and 
further  r^rted  that  Mrs.  Md)onald'B  dto- 
triboUve  share  bad  not  been  paid.  On  ap- 
peal, etc.,  toterest  was  disallowed  on  the 
ground  that  the  dalmant  had  delayed  mak- 
ing demand,  etc  la  re  KItttl's  XMato  (Ap- 
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peal  of  McDonald)  IM  Pa.  St  446.  26  AtL 
1116.  On  Janoarr  28,  18BB,  suit  was  btoogbt 
bf  Mrs.  3&^nald  against  the  penonal 
resentatlTet  aforesaid  of  James  Cooper,  do- 
ceased,  bat  Jndgment  (on  whldi  this  scire 
fsclas  was  Issued)  was  not  recorered  ontll 
Maxch  36,  i806.  In  tiie  meantime  the  sox^ 
TlTlnc  sureties,  Logan  and  PJttman,  having 
beoi  compelled  to  pay  Mrs.  Md>onald*B 
claim,  were  substituted  as  use  plaintiffs,  and 
the  recwd  waa  further  amended  by  adding 
the  commonwealth  as  legal  plaintiff.  On  Peb- 
mary  28,  1888,  a  copy  of  the  bond  glren  by 
the  trostee  and  bis  sureties  was  filed  In  the 
office  of  the  prothonotary  with  the  Ttcnr  of 
obtaining  a  lien  on  the  real  estate  of  whlcta 
Oooper,  the  deceased  surety,  died  seised.  On 
tiie  trial  of  flie  sdre  facias  tiie  records  above 
referred  to,  ete^  were  put  In  evidence,  and 
a  verdict  was  directed  tor  the  i^intUts,  sub- 
ject to  tbB  question  of  law  reaoved,  wheth- 
er, nnd»  all  ttie  evidence  (none  of  which  was 
disputed).  Judgment  should  not  be  entered  for 
defendants  aim  obstante  veredicto^  VnOix 
tbat  reservation,  Judgment  was  afterwards 
entered  on  the  nrdlct  in  favor  of  the  plain- 
tUtS  and  against  Sarah  J.  Oooper  and  Jennie 
BL  Oocww;  admlulsfaatriJEBS  <A  Janes  Oot^a, 
deceased,  ft>r  the  sum  of  11,020.68,  and  Jndg- 
ment non  obstante  veredicto  was  entered  In 
favor  of  tiie  ftdlowlng  named  defendants: 
Sarah  J.  Oooper,  widow  of  James  Oooper,  de- 
ceased, Bamnel  Oooper,  Hsirey  Coapa,  and 
Jennie  B.  Cockier,  diildroi  and  beln  oi  said 
decedent  Notwithstanding  the  able  and  In- 
genloua  argument  of  the  learned  counsel  for 
applets,  we  are  not  eonvlneed  tiiat  tlie 
learned  president  of  the  common  pleas  erred 
In  boldii«  tiiat  the  debt  In  question  had 
ceased'  to  be  a  Uen  on  the  land  of  which 
James  Cooper  died  seised,  and  that  ivoo  the 
ondispnted  fiurts,  the  plafntUfs  ware  not  en- 
titled to  Judgment  against  said  land  in  the 
hands  of  his  widow  and  heirs  at  law.  His 
condudras  are  so  well  sustained  by  both 
reason  and  anthortty  that  Uttie  can.  be  pn^t* 
ably  added  to  what  Is  contained  in  bis  oplur 
ion  dlatKMlng  of  the  reserved  question.  It  li 
wtn  settied  that,  in  order  to  contlnne  the 
lien  of  unsecured  debts  Cor  a  period  of  10 
years  afta  tbe  death  ai  the  debtor,  salt 
must  be  iHooght  within  6  years,  and  duly 
proseeoted  to  Judgment  Hope  r.  jtSTsbsll, 
96  Fa.  8t  880.  In  that  case,  speaking  of  tbe 
sdte  fadaa  to  bring  in  the  widow  and  heirs, 
eta.  It  was  said:  'It  tesued  more  Qum  teh 
years  after  the  death  of  the  decedent  debt- 
or, and  the  Um  of  ttae  debt  as  Bi^oat  their 
lands,  was  barred  by  lapse  of  time.  The 
learned  Judge  therefore  erred  In  entering 
Judgment  against  tiie  i^Intilb  in  error.  It 
should  have  been  entered  against  Hope,  the 
administrator,  only."  Again,  In  Alien  v. 
Krlps,  119  Pa.  Bt  1,  13  Ati.  759,  tt  waa  heU 
that  la  proceedings  to  ctasige  the  real  estate 
(rf  a  decedent  In  llie  hands  ef  his  widow  and 
helia,  under  tiie  act  of  1884,  the  proceedings 
must  be  butitatad  against  them  within  10 


years  after  the  death  of  the  debtor.  To  the 
same  effect  ate  Id.,  12S  Pa.  Bt  S04,  17  Aa 
448,  and  other  cases  that  might  be  died. 
There  appears  to  be  nothing  In  the  fiicts  of 
the  case  b^ore  ns  to  t^  It  out  at  tbe  mk 
recognised  In  the  cases  referred  to.  In  this 
case  the  Jndgment  on  which  the  sdie  fiudas 
was  issued  was  not  recovered  until  more 
than  10  years  aftH  suit  brought  and  15  years 
aft«r  the  death  ctf  James  Cocker,  tbe  dece- 
dent The  preset  iHrooeedlng  was,  <^  course, 
commenced  still  later.  We  And  nothing  In 
tither  of  the  q)eclflcations  of  error  that  re- 
quires farther  notice.  Tliey  an  all  dismissed. 
Jndgment  afDrmed. 


on  Pa.  St.  E61) 

WILLIAMS  ^TAIi.  B.  GO.  T.  LTKBNS  ft  W. 
VAL.  81.  RT.  OO. 
(Supreme  Court  of  PenuylvaBls.  July  10, 

1880.) 

■ICINSNT  DOlf  AIN— RAILROADS-GRAOK 

CROSSINGS. 

1.  Ownership  In  fee  of  Its  right  of  way  by  a 
railroad  company  gives  It  no  poww  to  prevent 
a  street  railway,  a  snbaequeDt  grantee  of  die 
state,  from  crossing  It  on  a  highway. 

2.  Under  Act  1871,  S8  1.  2,  making  It  the  duty 
of  the  conrt  before  granting  a  decree  permitting 
a  grade  crossing,  to  inquire  Into  the  fact^  to 
determine  If  any  other  crosdng  la  reasonably 
practicable,  it  la  error  to  hold  that  prima  fade 
the  road  aeeking  to  croas  haa  a  rigot  to  do  lo, 
and  that  the  oppoalng  road  has  the  burden  of 
showing  that  other  than  a  grade  croadng  is 
practicable. 

3.  In  a  snit  to  enjoin  defendant  from  building 
a  street  railroad  over  complainant's  tracks  at  a 
grade,  a  showing  that  the  road  on  both  aides  or 
the  track  ia  levd,  and  that  an  overhead  bridge 
presents  no  engineering  difficulty  as  a  possible 
obstmction  of  the  highway,  Juatlfles  a  finding 
that  It  ia  reasonably  practicable  to  avoid  the 
grade  crossing. 

Appeal  from  court  of  common  pleas,  Dau- 
phin county. 

BUI  for  injunction  by  the  Williams  Yailey 
Railroad  Company  against  the  Lykens  &  WIl- 
llama  Valley  Street-Ballway  Company.  From 
a  decree  denying  the  injonctlou,  complainant 
aM>eals.  Beversed. 

H.  B.  BiAngtou  and  Bobwt  Sno^ass,  for 
amellant  J.  a  Doibln  and  8.  J.  M.  HeOar- 
rell,  f«  appellee. 

DBAN,  J.  In  tbls  case  ft  trolley  road 
sought  to  cro«  at  grade  a  steam  railroad  In 
Dauidilii  county.  Tbe  steam  railroad  filed 
this  bill  ttx  an  injonctim  to  restrain  such 
erossU^.  Tbe  learned  Judge  of  tbe  court  be- 
low, under  carefully  defined  conditions,  by 
flnal  decree  panmltted  fbe  grade  erosslng,  and 
we  have  this  vpeal  from  that  deerefc  Wblle 
there  are  six  assignments  of  error,  tbe  nmlta 
vt  the  appeal  lnv(rive  but  two  Inqnlrlea:  (1) 
Has  the  appdlee  tbe  rl^t  to  cross  the  mpptH' 
lant's  road  any  method  at  tbe  point  oC 
crossing?  (2)  If  it  have  sndi  right  tboo,  un- 
der the  facts  and  the  law,  is  it  "reasonably 
practicable"  to  avoid  a  gcmde  croaslngT 

Aa  to  tiw  first  question,  Ike  omirt  bdow 
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wu  dewl7  right  In  heading  that  the  owno- 
shlp  of  tbe  land  In  fee  by  appellant,  whereon 
rested  Its  ni»er8tnu:ture,  gave  it  no  right  to 
odode  Bobseqoent  grantees  ot  the  common- 
wealth from  the  use  of  the  highway  <a  pnh- 
Be  road  whldi  crossed  IL  Bat  as  to  the  sec- 
ond qnestlon,  appellant  manifestty  was  enti- 
tled to  an  answw  In  Its  farcnr.  Our  ottoaor 
oes  on  the  question  of  grade  crossings  hare 
been  so  freqn^t  and  emphatic  that  It  onght 
not  to  be  neceasaiy  to  repeat  them.  In  Perry 
Go.  Railroad  Extension  Go.  r.  Newport  St  S. 
V.  H.  Co..  160  Pa.  8t  193,  24  Atl.  709,  Pemi- 
^Irania  R.  Co.  r.  Braddock  Eaectric  By.  Co.. 
152  Pa.  St  116, 20  Atl  7S0,  and  quite  a  nomber 
ol  cases  toUowing  these,  we  have  held.  In 
sobetaDce.  that  the  manifest  purpose  of  the 
act  of  1871  was  to  discourage  grade  crossings, 
and  to  absolutely  i«oblblt  them  where  It  was 
reasonably  practicable  to  arold  them;  that 
what  Is  reasmably  practicable,  under  such 
dicnmstances.  Is  determined  largely  by  what 
is  physically  practicable,  and  not  by  what  Is 
pncticable  to  tbe  treasoiy  of  the  road  seek- 
ing to  cross;  that  the  cost  of  avoiding  a 
grade  crossing  is  a  matter  to  be  considered 
In  projecting  the  new  road,  and  that  thai 
sufficient  capital  should  be  proTlded  to  avoid 
that  wbldi  tbe  law  in  effect  amdemned. 
And.  farther,  we  have  held  In  all  these  cases 
that  neither  the  street-railway  act  of  1880 
nor  any  subsequent  legMation  repealed  the 
cromng  provision  In  the  act  of  1871.  As  said 
by  onr  Brother  Green  In  Pennsylvania  B.  Oo. 
T.  Warren  St  By.  Oo..  188  Pa.  St  74,  41  AtL 
3S1:  *TTje  (Hte  test  Imposed  by  the  statute  Is 
the  reasonable  i^cticabUlty  of  the  overhead 
crossing.  If  that  Is  established,  other  con- 
sldenLtioDB  become  unimportant  We  desire 
to  announce  again  that  we  flrraly  adhere  to 
the  policy  and  to  the  rules  and  principles  ez- 
pressed  In  the  decisions  to  whldi  we  have 
refwred."  The  court  below  held  that  prima 
^de,  mdw  the  act  of  1889,  appellee  had  the 
right  to  cross  at  grade,  and  tbe  burden  was 
upon  the  objecting  steam  railroad  to  estaMlrii 
that  other  than  a  grade  crossing  was  reasoo- 
ably  i»actlcable;  that  not  having  establlab- 
ed  this  fact  the  court  must  allow  the  crosa* 
Ing;  and  then  follow,  among  others,  these 
T&BarkB  In  the  opinion:  "We  believe  mudi 
ot  tbe  opposition  to  grade  crossings  that  la 
exiHvssed  in  Judicial  cfilnlonfl,  when  tbe  qnes* 
tlon  is  raised  by  controversies  between  ih11< 
roAd  and  rallwaj  eompanlesi  Is  In  reality 
prompted  by  tbe  danger  felt  to  ecdst  In  tbe 
crossing  of  ordinary  highways  by  railroads 
at  gaule.  And  we  think  It  should  be  opat 
to  municipal  and  local  authorities  to  apply 
to  the  courts  to  determine  tiie  propriety  of 
permitting  projected  railroads  to  cross  public 
hil^ways  at  grade,  and  elthw  to  prohlMt 
t£ls.  or  make  proper  regulations  under  whldt 
it  abould  be  permitted."  We  do  not  think 
tbe  case  shooU  torn  on  a  rale  ti  evidence 
am^Ucable  to  a  common-law  actiim.  13ie 
first  and  second  sections  ot  tbe  act  of  1871 
iDAfe*  It  tlw  duty  M  the  «onrt  to  InwUre  and 


ascertain  the  facts  with  reference  to  the  au- 
thority of  the  corporation,  and  especially,  as 
a  basis  of  Information  for  a  iffoper  decree  tot 
a  crossing,  to  ascertain  whethM  one  at  grade 
can  be  avoided.  The  commonwealth  Intended 
by  the  act  to  protect  the  lives  and  limbs  ol 
citizens  as  well  as  the  i»operty  rights  of  liti- 
gating corporations.  Therefore  there  is  a 
duty  upon  tbe  court  to  inquire  in  the  interest 
of  the  public,  which  Is  not  directly  a  party 
to  the  Issue,  whether  it  is  reasonably  prac- 
ticable to  avoid  a  grade  crossing.  The  court 
cannot  lightly  assume,  as  here,  because  the 
steam  railroad,  in  the  main,  rested  its  case  <m 
the  ownership  of  the  fee  of  Its  right  of  way, 
that  there  was  no  duty  of  furthw  Inquiry. 
And  the  learned  Judge  Is  wholly  mistaken  In 
asimmlng  that  Judicial  opinion  as  to  the  dan- 
ger of  grade  crossings  Is  largely  prompted  by 
that  Incident  to  the  ordinary  public  road 
crossing  ot  a  railroad.  Altbouj^  greatly  de- 
manded, that  matter  as  yet  has  received  bat 
little  legislative  atteiltioh.  Crossings,  how- 
ever, by  one  railroad  or  railway  over  another, 
have  been  tiie  subject  of  express  I^slation 
to  the  extent  ot  almost  absolute  ^t^lbltion 
of  the  dangerous  grade  cros^g.  This  legis- 
.lative  recognition  of  the  duty  ot  preventing 
them,  concurring  with  judicial  knowledge 
derived  from  damage  suits,  has  moved  this 
Court  to  expressions  of  opposition  and  to  rig- 
Id  enforcement  of  the  law;  and  no  local  sen- 
timent favoraMe  to  increased  facilities  for  lo- 
cal travel  and  communication  should  swerve 
a  court  from  its  du^  to  carry  out  strlctiy 
th^  Intent  ttf  the  statute^  But  the  evidence 
before  us  shows  tiiat  It  Is  reasonably  ihuc- 
Ucable  to  avc^d  a  grade  crossing  at  this  point 
An  Inspection  ot  the  pbotograj^  1,  2,  and  3 
shows  that  the  public  road,  for  between  300 
and  400  feet  on  each  side  of  the  railroad.  Is 
almost  level,  and  that  an  overhead  bridge 
presents  no  engineering  difficulties  in  con- 
Btructl<m  or  use.  When  we  know  by  every- 
day observation  tiiat  such  bridges  are  built  to 
avoid  Just  sudb  grade  crossings  as  the  one 
proposed  here,  why  is  not  the  avoidance  of 
this  one  reasonably  luacticable?  Tlie  appel- 
lant's engineers  testify  that  it  is.  and  give  In 
detail  their  reasons;  appellee's,  that  It  is 
not  The  oplnlims  of  tbe  latter,  however,  are 
In  tbe  main  founded  on  a  posslMe  obstruc 
tion  of  the  highway  by  a  bridge,  and  the 
want  of  authority  to  deflect  fnmi  It  But 
can  any  one  who  has  riddm  over  the  Fair- 
mount  Park  trolley  railway,  which  Is  abso- 
lutely pn^lblted  from  croaring  the  park  roadi 
at  grade,  doubt  the  ^acticablllty  of  avoiding 
this  grade  crossing?  Besides,  the  cost  of  an 
overhead  crosslng,'-«even  to  ten  thousand 
dollars,— when  compared  to  the  peril  to  the 
public  ther^y  avfrfded.  Is  trivial  We  think 
the  learned  Judge  of  the  court  below  was 
dearly  mistaken  in  finding  that  it  was  not 
reasonably  practicable  to  avoid  t2il>  grade 
crossing.  The  decree  ts  tiiweCore  revareedt 
and  set  aald^  at  costs  of  appellee  and  it  la 
ordered  that  iOT*Mee  do  not  coostrnct  malar 
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tain,  and  operate  Its  railway  at  grade  on  ap- 
P^lanfs  steam-railroad  tracks  where  the  pnl>> 
Uc  highway  cr oases  said  steam  railroad*  or 
at  asy  other  point  adjacent  tbereUh 


(U2  Pa.  St.  IBl) 

OITT  OF  HABBISBUBO  T.  GUILBS  et  aU 

Appeal  of  riiBMINO  et  al. 

(Supreme  Court  of  PennsylTanla.   J1U7  10i 
1800.) 

TAXATION— LIABILITY  OP  SURETIES  ON  COL- 
LECTOR'S BOND— FAILURE  OF  OBLIOEB  TO 
DISCLOSE  MISCONDUCT  OP  COLLECTOR— LIA- 
BILITY OF  SURETIES  FOR  UNCOLLECTED 
TAXES  IN  ABSENCE  OF  WARRANT. 

1.  Sureties  on  the  bond  of  a  delinquent  tax 
collector  of  a  dtj  will  not  be  relieved  from  lia- 
bility on  the  ground  of  franduient  concealment 
by  the  city  ofacials  of  the  misconduct  of  the 
collector,  where  it  la  not  shown  that  the  col- 
lector embetzled  the  money,  or  that  the  city  of- 
flcials  willfully  and  fraudulently  concealed  from 
the  snretiea  his  misconduct  in  the  performance 
of  his  duties. 

2.  Knowledsre  on  the  part  of  the  city  officials 
-  of  a  tax  collector's  previons  neglect  and  mis- 

condact,  not  amounting  to  dishonesty  or  ciimct 
imposes  no  duty  on  them  to  inform  ols  ■nretles 
diereof  before  they  assume  the  obligation  of 
bondsmen. 

8.  Where  Irregularities  idmply  are  charged 
against  a  delinquent  tax  collector  of  a  city,  and 
IcDowledge  of  these  may  be  had  by  an  inspection 
of  the  records  by  the  sureties  of  the  collector  as 
easily  as  by  the  dty,  failure  hf  the  city  to  in- 
fomr  tile  sureties  of  IrregularitieB  occurring  ei- 
ther preTious  to  their  becoming  sureties  or  wtdle 
sureties  does  not  relieve  them  from  liability. 

4.  The  mere  fact  that  a  tax  collector  of  a  city 
did  not  have  a  warrant  for  the  taxes  does  not 
relieve  hie  sureties  from  liability  tor  taxes  un- 
collected, where  the  collector  could  hsTe  gotten 
a  warrant  at  any  time,  and  where  It  b  not 
shown  that  the  absence  of  a  warrant  was  In 
the  slightest  degree  a  hindrance  to  collection. 

Appeal  from  court  of  common  pleas,  Dau- 
phin county. 

Action  by  city  of  ^rrlBbnrg  against  Isaac 
W.  Qulleo,  George  B.  Fleming,  B.  W.  Fleming, 
and  H.  J.  Forney  tm  a  bond.  Ttien  was  a 
judgment  for  plaintlfr,  and  S.  W.  Fleming  and 
H.  J.  Forney  appeaL  Affirmed. 

The  following  are  the  opinion  of  the  court 
bdow  and  the  asalgnmentB  of  error: 

Opinion  of  the  Court 

*^cFh«soii,  J.  In  Norember,  1893,  tiie 
defendant  Guiles  was  appointed  by  the  city 
treasurer  of  Harrisburg  to  collect  the  delin- 
quent taxes  of  that  year,  and  the  other  de- 
fendants became  sureties  on  his  bond,  the 
penal  sum  being  $30,613.(^  and  the  condition 
being  that,  if  the  said  Isaac  W.  Guiles  shaU 
and  will  well  and  truly  and  faithfully  account 
according  to  law  for  all  taxes  charged  In  the 
duplicate  deliTered  or  to  be  delivered  to  him 
by  sold  treasurer,  and  shall  In  all  respects 
faithfully  perform  the  duties  of  his  appolntp 
ment  as  prescribed  by  the  laws  of  the  state 
atoreiald  and  the  ordinances  of  said  dty,  then 
this  obligation  to  be  Toid,  or  dse  to  be  and 
remain  in  full  ftffce  and  rirtne.*  In  October, 
1887,  ti»  ettr.  taking  the  gravnd  tbat  OnllM 


had  not  accounted  for  all  the  taxes  with  which 
be  was  legally  chargeable,  and  had  broken 
the  condition  of  bis  bond  in  other  respects, 
entered  Judgment  by  virtue  of  a  power  of  at- 
torney contained  In  the  bond,  and  directed 
execution  to  be  issued  for  $6,488.36,  with  in- 
terest £n»D  October  15,  1887.  This  sum  had 
not  been  ascertained  by  a  prevlaus  proceeding, 
and  no  suggestion  or  statement  of  account 
was  died  with  the  bond,  or  with  the  prseclpe 
for  the  fi.  fa.  Raising  the  objection  tliat  ex- 
ecution could  not  issue  until  the  amount  really 
due  had  been  made  to  appear,  either  by  a  bear- 
ing on  scire  facias  or  on  a  rule,  or  at  least  by 
ex  parte  affidavit  or  BuggeBtI(m,  the  sureties 
obtained  a  rule  to  set  aside  the  writ  This 
presents  the  first  question  for  determination, 
but  it  need  not  be  discussed.  The  point  is 
decided  in  several  cases;  among  others,  Wel- 
kel  V.  Long,  55  Pa.  St  238,  Jones  v.  DUwoTtb, 
68  Pa.  St  447,  and  Templeton  V.  Shakley,  107 
Pa.  St.  870,  which  hold  distinctly  that  upon  an 
oUlgatlon  such  as  this  an  execution  in  the 
form  adopted  by  the  city  may  be  issued  with- 
out leave  or  previous  formality,  tbe  court  hav- 
ing ample  power  to  ascertain  afterwards  the 
real  debt  and  restrain  the  collection  of  more 
than  is  due.  The  rule  to  set  aside  the  execn- 
tion  Is  dlschai^ed  at  the  petltloMnf  costs. 
(Exception  by  petitioners.) 

"Two  other  rules  were  granted— one  on  the 
petition  of  Guiles,  and  the  other  on  the  peti- 
tion of  his  sureties— to  show  cause  why  tbe 
Judgment  should  not  be  opened  in  order  to  ad- 
mit their  respective  defenses.  We  think  It 
would  have  been  perhaps  more  appropriate  to 
follow  a  somewhat  different  procedure.  The 
Judgment  Is  regular  and  unobjectionable  In 
form.  It  was  entered  by  virtue  of  the  defend- 
ants' warrant  of  attorney,  and  Is  for  no  more 
than  the  penal  sum  specified  In  the  bond.  Its 
validity  as  a  Judgment  Is  attacked  only  vpon 
one  of  tbe  grounds  hereaft^  con8idered,-^e 
duty  of  tbe  city  to  communicate  to  the  sureties 
In  Nove.-nber,  1883,  Its  knowledge  of  the  cot- 
lector's  previous  conduct;  this  objection  de- 
nying that  the  Judgment  had  ever  any  real 
existence.  The  other  objections  arise  out  of 
matters  that  do  not  attack  the  Judgment  at 
any  point  being  defenses  totally  or  partially 
based  upon  events  subsequent  to  the  execu- 
tion of  the  bond,  and  should  be  determined 
by  a  different  pn)cedure.  Neitber  method 
would  be  precisely  applicable  to  all  the  ques- 
tions, but  the  rule  to  open  Is  on  the  whole  less 
appropriate  than  the  other.  It  would  proba- 
bly have  been  more  soltable,  therefore,  to  ash 
the  court  to  inquire,  either  by  the  aid  of  an 
issue  or  otherwise,  not  whether  the  Judgment 
should  be  opened,  but  whether  anything,  and, 
if  anytlUng,  how  much,  was  due  upon  the 
Judgment  and  to  permit  execution  accordingly. 
This  would  have  been  an  appeal  to  the  equita- 
ble powers  ttt  the  court  the  petltlcm  being 
equivalent  to  a  bill  in  equity  for  the  purpose 
of  such  an  inquiry.  But  since  the  matters  in 
contn)ver8y  have  1>een  a^ed  from  this  point 
of  Tltfw,  and  ttte  partiea  hare  agxeed  that  the 
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court  gboU  determine  the  extent  of  tbe  d^end> 
ants'  UabUitj,  we  shall  dlareiard  any  inlor- 
mallty  of  prDcedore,  and  pass  on  to  conaldoc 
the  (acts  and  legal  ivtnclirfes  hy  whldi  their 
liability  mnst  be  meaanred. 

"From  the  evidence  laid  before  na.  we 
And  the  facts  to  be  as  follows:  QnUo  was 
appointed  collector  of  deUnqoent  taxes  In  the 
city  of  Harrlsburg  each  year  from  1885  to 
1893,  both  incluslTe.  aerrlng  under  the  cities 
act  of  1874,  H  85-88  (P.  L.  249);  the  short- 
IlTed  act  of  1887.  art  10,  SS  9-lS  (P.  L.  251); 
and  the  present  act  of  1889,  art  16,  {3  7-18 
CP.  L.  819).  The  act  of  1874  fixed  no  time 
within  which  the  collector  most  complete 
his  task,  and  did  not  require  him  to  -make 
monthly  reports  or  monthly  pfiymenta;  but 
his  account  was  at  all  times  subject  to  the 
snperrlfllon  of  the  dty  controller,  who  had 
ample  power  to  call  for  it,  to  examine  It,  and 
to  report  thereon  to  cotmcUs.  The  act  of 
1889  req  aires  the  city  treasorer  to  receive 
the  dty  taxes  from  the  lat  day  of  June  to 
tbe  lat  day  of  November  in  each'  year.  On 
the  1st  day  of  September  three  per  cent  are 
to  be  added  to  all  taxes  then  remaining  on- 
paid,  and  on  the  lit  day  of  each  month  there- 
after one  per  cent  ia  to  be  added  nnUl  the 
taxes  are  fuUy  paid.  Upon  the  lat  day  of 
November  the  treasurer  most  place  dnpll- 
cates  of  the  taxes  th^  unpaid  in  the  hands 
of  collectors  (to  be  appointed  by  hUn)  with 
his  warrant  for  collection.  Before/ entering 
npon  his  duties,  each  collector  Is  to  give 
bond,  with  Burettes  to  be  approved  by  coun- 
cils, and  is  required  to  proceed  Immediately 
to  the  collection  of  tiie  taxes  chained  In  the 
duplicate  placed  In  his  handa  At  the  end 
of  each  month  he  must  pay  Into  the  treasury 
an  money  collected  by  him  during  that  peri- 
od, making  therewith  a  return  showing  1^ 
whom  and  upon  what  real  estate  taxes  have 
been  paid.  In  order  that  the  treasurer  may 
satisfy  the  taxes  thus  paid  upon  the  dupli- 
cate remaining  in  his  office.  The  collector  Is 
allowed  five  months  to  collect  the  taxes  char- 
ged In  his  duplicate,  but  at  the  end  of  that 
period  he  must  settle  his  account,  and  pay 
over,  not  the  amount  actually  collected,  but 
the  amount  charged  against  him,  except  so 
much  as  he  may  be  exonerated  from  collect- 
ing by  the  proper  dty  authorities.  At  or 
about  the  same  time  he  must  also  deliver  to 
the  dty  treasurer  a  schedule  of  the  unpaid 
taxes  that  are  assessed  against  real  estate, 
with  a  brief  description  of  the  properties, 
and  an  affidavit  declaring  that  he  -could  not 
find  sniDdent  personal  property  oat  of  which 
to  collect  the  taxes;  and  thereupon  the  city 
treasurer  must  certify  the  schedule  to  the 
dty  solicitor,  by  whom  the  taxes  are  to  be 
altered  in  the  dty  lien  docket  in  the  office 
of  the  prothonotaiy.  In  order  that  ttie  tax 
maj  become  a  lien  upon  the  proper  real  ea- 
ta^  Btfore  the  appointment  of  OoUes  In 
NoTonber,  1898,  many  of  tbess  prortsiou 
bad  bean  tetallr  dlangaidad  Iv  tha  eoUtetar 
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and  by  the  dty  offlclalju  Not  a  single  du^ 
cate  delivered  to  him  from  1S8B  to  1892,  In- 
doslve,  had  been  finally  settied  by  the  dty 
controller,  or  by  any  other  department  of  the 
municipal  government  and  he  bad  never 
been  required  to  render  to  any  offldal  evm 
a  partial  account  He  had  never  made  a 
monthly  return  to  tiie  city  treaanrer,  and 
nevw  delivered  a  sched^  of  unpaid  taxes 
against  real  estate;  neither  had  such  return 
or  setUement  or  schedule  been  demanded 
from  him  by  any  dty  authority.  At  least,  no 
account  or  settiement  or  demand  Is  shown  by 
the  testimony,  and  In  this  proceeding,  there- 
fore. It  mnst  be  accepted  as  true  that  all  per- 
sons whose  Anty  It  was  to  collect  or  receive 
delinquent  taxes,  or  to  supervise  the  collec^ 
or's  conduct  or  his  accounts,  had  been  grossly 
negligent  for  several  years  preceding  No- 
vember, ises.  At  numerous  Intervals  during 
this  period  the  collector  bad  paid  money  bito 
the  treasury  on  account  of  the  dui^lcates  In 
his  hands,  the  payments  having  been  round 
sums  Invariably,— $100.  $200,  ¥300,— and  these 
had  been  credited  upon  one  or  more  dupli- 
cates, as  he  might  spedfy  at  the  time  of  pay- 
ment So  far  as  a[^>ear8,  these  sums  had 
been  received  without  protest  or  objection, 
and  they  had  certainly  been  received  with- 
out requiring  a  detailed  statement  of  the 
persona  and  properties  from  whom  they  had 
been  obtained.  The  dty  treasurer's  books 
did  not  show  the  amount  of  the  duplicates 
delivered  to  the  collector,  as  they  should 
have  shown,  and  with  little  difficulty  might 
have  shown;  and  therefore  the.  treasurer 
could  not  and  did  not  know  with  accuracy 
whether  at  any  particular  date  the  collector 
had  [Mid  all  the  taxes  charged  against  him 
Ntither  did  the  treasurer  know  how  much 
of  the  money  he  had  received  was  for  tax 
and  how  much  for  penalty;  and  his  accounts 
were  so  Imperfectly  kept— owing  to  the  un- 
restrained manner  in  which  the  collector  wag 
allowed  to  proceed— that  he  could  not  know 
whether  the  collector  had  received  money, 
and  had  failed  to  pay  It  over,  except  by 
the  impracticable  method  of  Inquiring  from 
every  taxpayer  whose  name  appeared  upon 
any  of  the  duplicates.  It  is  not  easy  to  con- 
ceive of  a  looser  method  of  dealing,  or  a 
method  more  regardless  either  of  the  clear 
intent  or  of  the  explicit  directions  of  the  law, 
than  had  existed  for  several  years  (especially 
since  the  act  of  1888  went  Into  effect)  be- 
tween the  dty  offldals  and  the  collector  of 
delinquent  taxes.  The  fact  that  dty  taa»s, 
apparently  to  a  considerable  amount,  were 
outstanding,  and  seemed  to  be  unpaid  npon 
the  duplicates  In  bis  hands,  had  "been  known 
to  the  municipal  officers  (tndndlng  the  coun* 
dls)  during  the  period  from  1886  to  1892,  In- 
duBlTe,  but  no  Investigatimi  seems  to  have 
been  made,  and  no  account  had  ever  been 
required.  In  spite,  however,  of  all  this 
UamaUe  netf  ect  and  indiffexanoe  to  dear 
itatiitoi7  conuuad^  tin  tdiOmee  laid  b»- 
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fore  US  does  not  warrant  the  finding  that  til* 
defendant  Guiles  had  been  guilty  of  embes- 
zlement  xvevlons  to  November,  1893.  We 
are  necessarily  confined  to  what  has  been  at* 
leged  and  proved  In  the  recent  procee^g, 
and  It  might,  therefwe,  be  enoagb  to  say 
that  neither  In  the  petitions  nor  the  answers 
Is  there  any  charge  of  emberadem^t;  nor 
was  any  ^ort  made  to  oCter  evidence  aof- 
fldent  to  Justify  the  eonclnslon  that  the  col- 
lector liad  been  goUty  of  that  crime.  No 
donbt  the  inference  of  embesBlement  may  be 
drawn,  bnt  other  inferences  are  scarcely  less 
probable,— for  example,  that  up  to  that  time 
be  had  not  tried  to  collect  the  taxes  for  which 
he  had  not  acconnted;  or  that  be  had  tried, 
but  had  failed  for  sufficient  reasons;  or  that 
he  had  collected  them,  but  had  not  been  call- 
ed upon,  or  had  neglected,  to  pay  them  over. 
Each  of  these  theories  being  possible,  and 
fairly  cottslstent  with  the  evidence,  the  the- 
ory of  embeezlemoLt  Is  Inadmissible.  Bs- 
pecially  Is  It  InadmisstMe  because  no  good 
reason  appears  why  either  party  to  the  pend- 
ing controversy  could  not  have  offered  evi- 
dence that  might  have  gone  far  to  satisfy  us 
upon  this  point  For  example,  the  collector's 
bank  account  during  the  years  now  being 
considered  would  certainly  have  been  pw-. 
tinent,  and  might  have  been  Hlomlnatlng; 
but,  as  neither  saw  fit  to  present  more  evi- 
dence than  is  now  before  the  court,  we  shall 
not  take  upon  ouraelves  the  grave  responsi- 
bility of  volunteering  to  draw  an  inference 
of  crime  when  neither  party  has  chiarged  It 
or  has  tried  to  prove  it  clearly.  Surely.  If  a 
collector  Is  believed  to  be  guilty  of  embez- 
zling public  funds,  the  proper  mnnldpal  offl- 
clals  violate  a  plain  doty  If  they  do  not  prose- 
cute him.  Embeszlement  will  never  cease 
until  embezzlers  are  punished  with  certataity 
and  promptness.  As  the  evidence  does  not 
warrant  the  finding  that  the  collector  had 
been  guilty  of  crime,  it  follows  that  no  dty 
official  had  any  reason  then  to  suspect  him 
of  crime.  But  the  testimony  Is  ample  to  Jus- 
tify the  conclusion— and  we  find  It  as  a  fact 
—that  the  principal  dty  offldaia  did  then 
know  that  be  had  been  grossly  negligent  in 
the  discharge  of  his  duty;  and  we  also  find 
that  these  officials  thems^ves— whose  duty 
It  was  dther  to  receive  moneys  from  him, 
or  to  supervise  his  conduct,  and  compel  set- 
tlement of  bis  accounts— had  alike  been  gross- 
ly negligent  in  leniency  toward  an  nnfaitfafnl 
servant,  and  in  disregard  of  the  law. 

"The  sureties  were  not  asked  by  the  d^. 
but  by  the  collector,  to  become  his  bondsmen. 
Tbe  facts  concerning  his  failure  to  settle  hit 
accounts.  Us  omission  to  make  monthly  re- 
turns, the  character  ^nd  dates  of  his  pay- 
ments, were  then  matters  of  public  record  in 
the  departnmts  of  tbe  dty,  and  were  accesa- 
lUe  to  say  dtizen.  If  he  cared  to  inquire. 
But  the  sureties  made  no  inquiry  concerning 
tkm  eoUector's  previous  conduct,  and  no  r^re- 
■MtitlBn  qpoD  tUt  MAJec*  ma  made  ts  thim 


at  any  time  by  any  dty  offidaL  Nothing 
whatevw  was  said  upon  dther  side,  dther  by 
the  sureties  or  by  the  ot&ceru  of  the  dty. 

"Upon  these  facta  wveral  legal  questloni 
arise.  The  first  Is  this:  Did  the  dty  officiaV 
knowledge  of  the  collector's  previous  ne^ect 
and  misconduct  require  them  to  inform  the 
sureties  before  theee  assumed  the  obligations 
ot  bondsmen?  Tbe  sureties  contend  that  the 
facts  already  stated  imposed  a  duty  upon  tbe 
dty  to  make  known  to  them  what  had  been 
the  collector's  previous  conduct;  and  that  fail- 
ure to  q>eak  was  fraudulent  concealment, 
whereby  they  are  relieved  from  UablUt?  upon 
the  bond.  No  doubt.  If  there  has  been  fraud 
In  the  treatment  of  sureties.  If  the  person  to  be 
protected  by  the  bond  knows  any  fact  material 
to  the  risk  and  conceals  It  willfully,  the  sure- 
ties are  usually  not  bound;  but,  In  our  opin- 
ion, the  facts  now  in  proof  do  not  support  the 
charge  of  willful  and  fraudulent  concealment 
No  crime  Is  proved  to  have  been  committed  by 
the  collector  before  November,.  IMS.  The 
sureties  do  not  even  aver  that  he  bad  been 
guU^  of  embezzlement;  and  therefore  the 
most  that  can  be  said  against  his  conduct  Is 
that  he  had  been  gufity  of  gross  n^ligence  In 
the  discharge  of  bis  daty.  So  much  was  cer- 
tainly true:  He  had  been  dllattxy  beyond  rea- 
son; he  had  been  Irregular  in  payments;  he 
bad  apparently  consulted  his  own  convenience 
aa  to  how  and  when  be  should  obey  the  law 
and  discharge  the  duties  et  bis  office.  In 
these  respects  the  dty  officials  had  been  at 
least  as  much  in  the  wnwg,  for  they  had  a^ 
ways  had  the  power  to  bring  blm  to  account, 
but  had  diosen  Instead  to  acquiesce  both  In 
what  he  did  and  in  what  he  omitted.  Never- 
theless, his  deeds  and  misdeeds  were  irregu- 
larities only,  however  blamable.  They  fall 
short  of  dishonesty  and  crime;  and,  this  being 
true,  the  dedded  weight  of  authority  supports 
the  condualon  that  no  duty  was  Imposed  upon 
the  dty  to  communicate  the  facta  to  the  sure- 
ties. It  is  imnecessary  to  discuss  the  numer- 
ous dedslons  upon  one  side  or  the  other  that 
have  been  discovered  by  the  Industry  of  coun- 
sel, and  noted  In  their  very  full  and  excellent 
briefs.  Bfany  of  the  cases  cited  are  based  up- 
on the  proposition  that  if  the  obligee  In  the 
bond  knows  that  tbe  prindpal  has  been  guilty 
of  what  may  perhaps  be  called  a  relevant 
crime,  or  of  conduct  equivalent  to  such  a 
crime,  out  of  such  knowledge  springs  a  duty 
to  acquaint  the  sureties  with  tbe  fact.  Obvi- 
ously, these  cases  are  not  t^i^cable  to  this 
controversy,  since  criminal  conduct  has  not  yet 
been  made  to  appear.  Hie  dedslons  we  fol- 
low hold  In  positive  terms  that  knowledge  of 
mere  irregularities,  although  these  may  be  se> 
rlouB  and  extensive,  Imposes  no  duty  upon  the 
obligee  to  Impart  knowledge  to  the  sureties. 
Bostwlck  V.  Van  Voorhla,  91  N.  Y.  3S3;  Tap- 
ley  V.  Martin,  116  Mass.  275;  Insurance  Oo. 
V.  Holway,  SO  Iowa,  671,  S  N.  W.  457;  Rail- 
road Oo.  T.  Oow*  68  Ga.  686;  Wade  v.  Olty  of 
Mt  ttedUiv  (KrO  S8JBL  W.  Utt;  aaaortaHwi 
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T.  Bmltb,  70  Tel.  168k  7  8.  W.  793.  Onr  own 
dedilons  seem  to  go  mt  least  as  £u  u  Oiese 
Guefc  Wltliont  diabuBBlng  than,  tto  refer  to 
Boidftnd  T.  Wwehlngton  Oo.,  20  Pa.  St  160; 
Wayne  t.  Bank.  62  Fia.  St  848;  Beyeile  t. 
Hatai,  «1  Fa.  St  226;  and  Bank  t.  Braden. 
MS  Fn.  St  478,  22  AtL  1045.  l^ie  roUng  In 
Bols  T.  Stall],  4  Fa.  Saper.  Ot  62,  Is  not  In 
point  Ibere  the  principal  bad  embemled  the 
maoKf  of  a  sa-nnga  8oeiet7,  and  the  trustee 
had  fraudulentiy  concealed  the  fact  from  the 
soreUea.  We  Oaefore  hold  that  the  flnt 
defense  set  np  by  the  smeties  Is  Insufficient 

*^e  aeeond  defense  Is  of  a  ^mllar  chaxao- 
tv.  nie  first  haa  to  do  with  the  knowledge 
and  conduct  of  the  city  In  Norember,  1888, 
when  the  sureties'  obligation  was  entered  into. 
The  secoid  Is  founded  upon  the  knowledge  and 
condnct  of  the  city  after  Norember,  1886,  and 
rests  upon  arsaments  slmllai  to  those  already 
rejected.  Hie  snretles  rate  ns  to  find  as  a 
fact— altboogh  tlwy  nowhere  aver  It  and  did 
not  prove  it-^that  die  defendant  Gnllea  waa 
gnU^  of  onheBllng  some  part  of  tiie  ddln- 
qnent  taxes  of  1808.  'Btay  add  to  tola  law 
admitted  fact  that  he  failed  to  make  the  re- 
tains or  settlement  required  Uf  law,  and  atw 
Cbat  Oe  dty  knew  oi  the  embenlonent  and 
fallDze  to  report  or  settle  at  least  as  eariy  as 
the  qnlng  of  1804,  and  that  thereiipon  It  be- 
came the  duty  of  Oe  dty  to  communhate 
these  facts  to  theip,— arguing  that  the  failure 
to  communicate  reiieTet  them  from  reaponsl- 
bflltj  for  any  condnct  of  the  collector  after 
the  time  joat  named.  The  facte  upon  this 
bnncb  of  the  case  hare  not  yet  bera.  found. 
Brt^,  they  are  these:  The  testimony  does 
not  Justly  us  to  finding  that  the  defendant 
Guiles  was  guilty  of  anbeuUng  any  part  <a 
the  delinquent  tszes  tit  1886.  He  seems  to 
have  made  K«porto  fran  time  to  time,  tot  cm- 
tain  papers  were  offered  la  evidence  which 
Appear  to  be  monthly  reports  from  January, 
1604k  to  Febmary,  1686,  InduslTe;  and.  al- 
thou^  It  does  not  clearly  appear  whetho: 
these  reports  were  punctually  made,  they  have 
not  been  attacked  upon  that  ground,  and  most 
thevefw  be  regarded  as  at  least  a  partially  anc- 
eessfol  attempt  to  cmnndy  with  the  law.  The 
psymuito  made  to  ttie  treasura  by  the  coUect- 
at  dnrtog  this  serlod  did  not  correspond  with 
the  amounts  he  received  as  shown  by  his  ser- 
«al  mmithly  reports.  Payments  continued  to 
be  made  In  roond  sums,  as  in  the  pwiod  before 
NoT«nber,  1808.  No  settlement  was  made  at 
toe  end  of  fire  mimths  from  the  delivery  ot 
the  duplicate  toto  the  collector's  hands,  nor 
waa  the  schedule  of  unpaid  taxes  upon  real 
estate  then  ddlvered  to  the  treasurer,  as  re- 
quired by  law.  His  account  for  1883  haa 
never  been  settled  by  the  controller,  and  he 
has  never  been  called  upon  by  any  city  an- 
thulty  to  make  such  a  settlement  We  think 
there  is  no  essential  difference  between  tbe 
collector's  omissions  and  commissions  during 
flw  period  now  In  question  and  his  conduct 
during  the  period  prevlooaly  considered.  He 
was  stin  Irregular,  and  slothful,  and  indiffer- 


ent to  his  duty,  and  so  tbe  dty  officials  con- 
tinued to  be.  Both  were  alike  to  blame,  but 
neltha  can  be  found  to  have  been  guUty  of 
fraud  at  crime.  At  tbe  most  there  w«»  seri- 
ous Irregularities,  but  of  these  the  dty  was 
under  no  obligation  to  notify  the  sureties.  It 
was  precisely  against  each  lapses  that  the 
sureties'  obligation  waa  intended  to  protect 
the  dty;  and  evoi  If  It  be  oonctiOed  (but 
merdy  for  the  purpose  of  this  case)  that  the 
ct^  might  have  been  oldlged  to  notify  the 
sureties  promptly  if  the  collector  had  been 
guilty  of  embeademoit  no  obUgatton  to  notl^ 
arose  out  of  ttm  facto  in  proof.  This  cmidu- 
aion  la  supported  by  the  reasoning  of  Ihe  cases 
already  dted,  to  which  may  be  added  Ballway 
Oo.  V.  Sbaeffer.  60  Pa.  8t  800^  recognised  to 
Bank  oC  Republic  ot  New  YaA  v.  Bochester 
TunUer  Go^  172  Fa.  St  626,  88  Att  748. 

**ln  furthw  answer  to  both  flnfrmnnn  it  may 
also  be  said  with  much  force  that  the  sureties 
wrae  bound  to  toke  reasonable  care  of  their 
own  totoeats,  both  before  and  after  they  en- 
tered toto  the  obligation  now  to  controvnsy. 
Brery  source  of  Information  was  as  open  to 
them  as  to  any  offldal  ot  Ihe  city,  both  before 
and  after  the  collector'a  appointment  Inquiry 
at  the  ^oper  office  to  November,  1883,  would 
have  dlsdosed  the  toct  that  the  collector's  pre- 
vious accounto  for  several  years  were  stlU  un- 
settled, and  Inquiry  afterwarda-  eoncemlng 
Ihe  taxea  of  1888  would  have  bron^t  fun  to- 
formation  omcemlng  hla  irregular  and  dilatory 
conduct  So,  also,  it  would  have  been  easy 
to  learn  the  extent  and  character  ct  bis  pay- 
ments, both  before  and  after  the  bond  was 
signed.  In  pdnt  <rf  toct  it  waa  steted  at  the 
argum^t  mid  not  denied,  tliat  tbe  sureties 
did  leam  mm  than  a  year  ago  that  tbe  ac- 
counta  of  toe  collector  were  not  in  a  satis- 
factory stote,  and  obtained  from  him  a  Judg- 
medt  btmd  for  16,000,  has  been  entered 
tor  their  protection.  Laying  no  weight  upon 
thia,  however,  It  seems  fair  to  say  that  In  a 
case  like  this,  wtuxe  Irregularities  simply  are 
charged,  and  knowledge  of  these  may  be  had 
by  the  sureties  as  easily  as  by  the  dty,  the 
sureties  are  quite  able  to  protect  1h«nselves; 
and  for  this  reason  alone,  If  for  no  other,  the 
dty  is  under  no  obligation  to  speak  of  what 
th^  either  know  already  or  can  leam  without 
difficulty.  Oawl^  v.  People,  85  IIL  249;  In- 
surance Oo.  V.  Mabbett  18  WI&  067;  State 
V.  Dunn,  11  La.  Ann.  64B;  Stote  v.  Boahlng. 
17  Fla.  288;  Utgso  v.  Insoranoe  Go.,  02  U. 
8.  08. 

"The  dty  urges  also,  as  an  additional  reply, 
that  the  rules  tovoked  by  the  sureties  do  not 
apply  to  a  monidpal  corporation;  that  iq;ion 
grounds  of  public  policy  a  munldpality  is  not 
bound  by  the  failure  of  itt  officers  or  agente  to 
disclose,  even  to  cases  where  individuals  and 
iwivate  corporations  would  certainly  be  bound 
to  speak.  Numerous  cases,  of  whldi  U.  S.  v. 
Klrkpatrldc,  0  Wheat  720,  may  be  taken  as 
a  type,  and  Com.  v.  Ptalladdi^la  Olty  and 
County,  167  Pa.  St  668,  27  Atl.  663,  is  prob- 
ably the  latest  to  Pennsylvania,  are  dted  in 
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nTO<^  of  thil  poaitliHi.  It  aaaH  not  be  wo- 
tfdend*  taowew,  since  the  reasons  already 
glren  seem  nifflclttt  to  shov  that  fbe  nilei 
nUed  qpoB  t^^  tba  aiizetlM  do  not  now 
ply. 

*lt  li  also  aigued  Uia^  because  tbe  otrilectia 
was  not  fnmlflbed  with  m  warrant  for  tbe  tax- 
es of  1893,  the  snreUea  cannot  be  held  for  anj 
BDm  that  baa  not  been  actually  odiected,  al- 
though  the  statute  and  the  bond  botb  charge 
tbB  cfdlector  Ouid,  of  course^  bis  anretiei^  with 
the  sum  named  In  the  dutUcate.  The  facts  in 
tills  respect  are  tluse:  No  warrant  accom* 
panted  tbe  duidlcate  for  tliat  year,  owing, 
^DbaUy,  to  some  oreralgtat.  TbB  c<rilectoi 
could  bare  bad  the  omission  sui^lied  at  any 
tlme^  but  be  never  made  the  request.  He 
nerer  alleged,  and  does  not  now  allege,  that 
tbe  lack  of  a  warrant  prevented  hbn  from  col- 
lecting any  tax;  and  there  is  no  testimony 
wbaterer  that  the  absence  of  a  vammt  was 
in  ttie  aUgbtest  degree  a  hlndance  to  collec- 
tion. Under  sucb  drcnmstances  It  would  be 
highly  technical  to  say  that  what  did  no  barm 
—the  mere  absoiQe  of  a  writ  timt  be  never  had 
occatfon  to  me— should  be  a  snfficloit  excuse 
for  failure  to  collect,  or  still  more  for  failure 
to  account  Oom.  v.  Stamban^  164  Fa.  St 
487, 80  AtL  29a.  If  there  had  been  proof  tbat 
he  was  not  able  to  collect  certain  taxes  be- 
cause be  bad  no  warrant,  a  different  question 
might  aris^  and  Oannell  v.  Crawford  Co.,  69 
Pa.  St  196,  might  then  have  weight  In  deter- 
mining the  answer,  m  our  c^lnlon,  tiiat  case 
Is  not  now  In  pobit 

.  "Notiilng  remains  azcept  to  detennlne  for 
what  sum  the  city  may  have  executioa.  This 
Is  Involved  in  some  uncertainty,  but  we  ttitaik 
It  pos^ble  to  reach  a  fairiy  accurate  result 
It  Is  to  be  noticed  that  sections  8  and  9  itf  tiie 
act  of  1889  npressly  make  a  coDector  prima 
fade  UaUe  for  the  amount  of  tax  diarged 
In  the  duplicate.  Tttia  Is  tiie  sum  for  wbltA 
be  becomes  liaUe  wben  be  accepts  tbe  dvpU- 
cate,  and  this  Is  tbe  oU^^atlon  ef  tite  snre- 
tlea  oa  tbe  b<md.  Tbe  word  **tax,"  however, 
Indudea  tbe  penalty,  wbicb  1^  fbrce  of  tiie 
statutes  becomes  part  of  tbe  tax.  Oom.  t. 
Scott  7  Pa.  Go.  Ct  B.  409;  Olty  of  Tltas- 
vffle's  Appeal,  106  Fa.  St  60a  He  must  'pay 
over  the  amount  charged  against  [Urn]  ex- 
cept such  sums  as  [be]  may  be  excmerated 
from  collecting  by  tiie  proper  city  aatbori- 
ties.*  tJpw  blm,  tiierefor^  rests  the  burden 
ct  pnot  to  show  either  that  be  has  collected 
the  whole  sum  chai^^  or  that  he  la  entitled 
to  ^(uieratkm  for  part  of  It  If  tbe  com- 
mand of' the  statute  is  obeyed,  and  a  full  set- 
tiemeut  at  the  end  of  live  months  Is  required, 
no  difficulty  can  arise.  At  tiie  end  of  tiuit 
period  the  collector  will  be  charged  with  tbe 
amount  of  bis  duplicate,  and  with  the  ac- 
cumulated penalties  thereon  to  the  respective 
dates  wben  paymente  were  made  by  tbe  tax- 
payers. For  the  sums  collected,  less  his  com- 
misBlon,  he  must  account  in  money.  From 
tbe  taxes  remaining  unpaid  he  should  be  ex- 
onerated by  the  i^o^  city  authorities  If  be 


shows  tiiat  tbey  wens  not  coUecttide,  or  that 
they  were  mistakenly  diarged  against  the 
wrong  person  or  the  wrong  property,  or  (If 
taxes  against  real  estate)  that  they  have  been 
returned  to  the  dty  treasurer  in  order  to  be 
entered  in  tbe  lien  docket  tiie  city  so- 
licitor. These  tiiree  Items— taxes  uncoQectl- 
Ue,  taxes  mistakenly  duurged,  and  taxes 
chargeable  against  real  estate— ought  to  cov- 
er every  dollar  of  unpaid  taxes  upon  the 
duplicate,  and  no  dU&culty,  tbu^oce,  Ibonld 
be  e:qtetlenoed  by  a  faitiiful  coUecby  in  re- 
lieving bbn^f  from  tiie  charge  tanposed  by 
the  law*  Bu^  wbetber  fiittbfnl  or  faltblesa 
the  burden  <a  ivoof  Is  put  vp<m  blm  by  tbs 
statute,  and,  so  far  as  he  falls  to  show  a 
good  excuse  for  failure  to  collect  or  failure  to 
account,  he  muat  bear  the  burden  Imposed 
by  tbe  law,  Ndttaer  seatimept  nor  favoritism 
should  be  allowed  to  Influence  tbe  coDecUoa 
of  taxes.  The  law  may  be  stringent,  but 
long  aa  It  Is  tbe  law.  It  Should  be  atrlctiy 
obeyed.  Taxes  will  be  paid  promptly  If  the 
law,  with  its  biU  poial^.  Is  precisely  and 
unvaryingly  enforced.  Tbe  amount  for 
which  OuIIes  and  bis  sureties  are  liable  Is 
composed  of  two  Items.  One  Is  money  ac- 
tually received  by  blm  upon  the  duplicate, 
but  not  paid  over  to  the  dty.  We  And  as  a 
fact,  from  his  reports,  from  his  entries  In  tbe 
duplicate,  from  tbe  books  of  the  dty  treas- 
urer, and  from  otber  evidence  In  the  case, 
that  be  received  upcm  tbe  duplicate  in  ques- 
tion taxes  and  penalties  aggregating  f26,- 
978.08.  Of  this  amount  be  has  paid  to  tiie 
dty  treasurer  $24,200,  and  Is  entitled  to  a 
credit  of  11,378.68  for  oommlsslon,^  total 
credit  of  $26,473.6&  Tbe  difference  between 
tiiese  two  sums  deUted  and  credited  Is  fl,- 
^9.40t  and  M^aa  tills  amount— being  money 
In  bis  bsnds  of  which  be  has  bad  tbe  use- 
Interest  Is  pn^rly  chargeaUe  according  to 
tbe  oumthly  balances  appearing  from  the 
evidence.  The  Interest  baa  been  cateidated 
by  the  dty,  and  appears  to  be  V20190.  The 
d^endautB  make  no  oltfectton  to  Ibe  accuracy 
of  tbe  calculation,  and  accordingly  we  ac- 
cept it  as  correct  Tiie  total  amount  there- 
fore, of  the  first  Item  is  |1,TO1.80.  Tbe  sea 
odA  Item  for  which  ^  defendanta  are  liable 
is  the  amount  apparently  uncollected  upon 
the  duplicate.  As  already  stated,  tbe  dties 
act  of  1880  casts  up(m  the  collector  tbe  bur- 
den of  proof  In  accounting  for  tills  Item,  and, 
since  be  baa  made  no  attempt  to  account  for 
It  the  charge  imposed  by  tbe  law  continues. 
In  effect,  he  Is  presumed  to  have  collected  It 
if  be  fails  to  account  for  It  otherwise,  and 
must  be  treated  aa  If  the  money  bad  actually 
been  received;  and,  Indeed,  It  may  have  all 
been  received,  for  anything  that  appears  to 
the  contrary.  It  Is  enough,  however,  that 
section  9  of  tbe  act  requires  him  to  'pay  over 
tbe  amount  charged*  In  tbe  dui^cate.  less  ex- 
onerations. Tbe  following  calculation  will 
show  the  amount  of  tax  that  Is  apparently 
UDcoUected,  but,  in  any  even^  la  not  account- 
ed for  In  any  way: 
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Aaamut  of  tu  tihumS  ta  dwillwt*  II0.S1S  a 

AM  t  p«r  osnt.  peiuUtr,  Am  HvT.  IM.   1^  « 

OMlt  unoaut  rocalved  by  twajim  btton 
aaplleaU  wu  OtllTMvd: 

  ItEITW 

VmlUr    1C« 

Btfano*  to  b«  oollvotad  vpoB  dnpUoBtik  D«> 
ouab«r  lat,  batag:   

Twt  t7r..™r.  m.vi9  a 

PMSltr   1.4tt» 

Add  1  per  eont.  peultr.  I>*c«mbw  1st   1S&  TV 

(iBdudM  tl.7S9.01  paoaltj)  tS0,716  Bl 

OMlt  uDoniit  mmIth  br  eellaotor  In  De- 
embar: 

Tax  „....  11^80 

P««y    IWM 

— '^i-     t,Eoi  n 

(betadaa  11,601.08  panany)  |28,»8  W 

Add  1  p«  east  panal^.  Jan.  1.  UH   MO  U 

(laelndaa  |1,8I7.90  panalty)  a 

Oradlt  amount  raeelTad  In  Jonnarr: 

Tax    tS^WOO 

Faulty    M4S> 

—  ■  ■■  S,7W0B 

(Znelndaa  tl,flSi.Sl  pasalt;^  IM.089  tt 

Add  1  par  eanVpanaltr.  Fab.  lat   BtO  40 

gneludaa  &^<7  panaltr)  •  9»,9K  01 

Oradtt  anumnt  raealrad  fa  nbrnarr: 

Tax    I1.M9  » 

hnaltr   77 

OBSlndaa  Q.iai.70  panalty)   tlS,7tt  M 

Add  t  par  aant  p«ial&,  Maroh  lit.   SO  a 

(Inelodfla  tM10.a  panalM  HS^on  f7 

OrMit  amoimt  raealTaa  in  Huah: 

Tax   IMMM 

PvnUr    «  01 

  LnT« 

•  ••••••a 

AddTpar  cant.  paaal^T^rll  lat.   Hi  17 

(Inoladea  tl.844.«  panaltr)  tSO.Kl  n 

Anar  this  data  no  panaltr  la  damanflafl,  and 
OareTore  the  whola  amount  ramalnlnf  ap- 
parantlr  tmeolleoted  and  not  aoeonin- 
•d  for  win  appaar  br  aubtraetliiK  trom 
Oa  Bom  iust  named  the  total  amount  of 
prbMlpal  and^panaltlaa  appaarlas  br  th« 
ooDactor^  laperta  and  Ota  diqiuoue  to 
bacre  baan  racatvad  tv  him  from  the  firat 
di^  oC  April,  im.  Wa  dud  tUa  amount 
tebe  fit,  710  If 

LaaTins  a  balanea  aninat  Um  of  tax  ap- 
pammr  nneoUootod  and  not  aoooanttd  • 
to  of   <,lll  II 

Of  tUa  amount  the  eltr  asreea  to  allow  him 
aa  exooeratlons  tor  nnoallaotlble  taxaa 
and  taxoa  mlatakonlr  eharsed   M70 

Vka  dtfandanta  make  no  ot^aetbm  tp  tfca 
aaaoraer  of  this  item.  The  balanoa  on- 
ueonntad  for  la  therefore  ViUt  •! 

m*  amouot  la  to  be  diarged  agaloat  tlia 
eollaetor  aa  If  ha  had  raetf  Tad  It  In  eaah, 
•od  aecwdlBSlr  va  think  It  no  mora  than 
lair  to  allow  tea  naaal  eommlaaioa.  TUa 
vaoUba   lBt« 

na  Mt  balaiiea  OanfOra  dna  npos  tUa 
Item  la   |LN|  0 

Itoon  Qila  anm  tha  dtr  aaka  to  aharsa  In- 
taNat  bat  we  think  the  raqaaet  mnat  ba 
rafdaad.  bitaraat  here  would  ba  mora  to' 
tha  nature  of  a  penalty  than  of  intareat 
ttrapar;  and.  eonald^s  to  what  ax> 
taM  tha  dtr  ofBolala  vara  ra^onalbla. 
lor  tha  dalar  and  olltelal  mlaeonduct  of 
Ik*  oolleetor,  it  would  not  ba  equitabla 
that  the  oltr  afaould  profit  br  pnnlaUnc 
blm  or  hIs-snreU«8.  A  aomairtkat  analo- 
foua  ease  mar  be  found  In  Com.  t.  PhlU- 
MpUto^atr  and  Countr.U?  Pa.  8t  OEt.  IT 

AddtDt  tho  drat  Hem,— the  anm  daa  oa  ae* 
•aunt  of  mniar  aotuallr  eollaotad....,..,.*  S.1M  N 

R  anMore  tbat  tha  total  amoot  *m  tram  ~ 
tta  drtandaata  la.«»MM..«»....MM...  H,ni  tt 


"For  this  amount,  wltb  Interest  from  Octo- 
ber IS,  1807,  the  ezecQtioa  may  proceed. 
•      •••••  • 

'  **A  final  word  may  not  be  out  ot  place.  It 
Is  clear  that,  do  far  aa  the  appearance  and 
the  fact  may  coincide,— «o  far  aa  the  ajfifta- 
ently  tmcollected  taxes  are  In  realty  ttlU  nn- 
collected,— the  mretlee  may  be'  required  to  pay 
to  the  city  a  sum  of  money  Cor  which  certain 
taxpayers  are  primarily  liable.  ObTlouMy. 
ttierefore,  the  sureties  should  be  permitted  to 
reimburse  themsdves  by  nslnr  the  city's  rem* 
edles  against  the  delinquent  taxiayers,  and  to 
tbat  end  the  city  should  Insist  promptly  that 
the  collector  fnmlah  the  required  schedule  of 
unpnld  taxes  assessed  against  real  estate  so 
tbat  Hens  may  be  entered  and  marked  to 'the 
sureties'  use  after  the  execution  now  under 
consideration  has  been  paid.  Strictly  speak- 
ing, this  subject  Is  not  before  the  court  In 
the  present  proceeding,  but  we  Tenture  to 
make  the  suggestion  In  the  hope  that  future 
litigation  may  perhaps  be  thus  avoided.  The 
rules  to  open  the  Judgment  are  discharged,  at 
the  costs  of  the  respective  petitlcmers. 

"Apm  28, 1898.  An  e^tiMptton  to  the  aboT* 
order  on  this  pace  was  aaked  im  and  nfnied 
on  tha  ground  that  none  wad  neceasary.  If 
the  supreme  court  should  be  of  a  different 
opinion,  an  exception  may  be  regarded  as 
sealed. 

"By  the  Oonrt:  the  ^alntlff  haa  pointed 
out  ta  me  one  or  two  mistakes  In  the  cslcula- 
tkm  of  the  amount  due  by  the  defendantt,  and 
accordingly  we  substitute  the  following  cor- 
rected statemoit  in  place  of  the  items  now 
Inclosed  In  brackets  on  pages  17  and  18  ttf  tito 
opinion: 

[The  Items  which  are  here  c<nxecCed  ivpear 
printed  In  the  cq^lnlan  of  the  oourt  between 
two  lined  of    •  •  •.] 

anoladea  »,«6».50  penalty)  |I047»  « 

Add  1  per  cant,  penalty.  April  1.   ISS  10 

anoladea  $l.tM.70  penalty)  PMMn 

After  this  date  no  penaltr  Is  demanded,  and 
tli«r«fOro  the  whole  amount  ramalnlnsap- 
parently  uncollected  and  not  acconoted 
for  wilt  appear  br  lubtractlns  from  tha 
aum  Juat  named  the  amount  of  princi- 
pal appearins  br  the  collector'a  reporta 
and  the  duplicate  to  hare  been  raeelTod 
br  him  from  April  1, 1S04,  and  the  ponaltr 
than  accrued. 

We  find  this  amoont  to  bo.  $19,486  48 

Panaltr    1.148  04 

IMK  a 

Laaflas  a  balaiua  andnst  him  of  tax  ap- 

parentlr  uncoil ec ted  and  not  aooonated 

tor  ot   sua  U 

Of  this  amoant  tha  olty  asreea 
to  allow  him  in  axooeratlon  for 
aneollectlble  taxea  and  tsxea 
mlatakanlT  oharged    11,119 

With  penalty  accrued  thereon, 
April  1,  18H   W  Ot 

i.dtni 

The  defendants  make  no  objection  to  the 
aoeuraoy  of  this  Item.  The  balaaoe  on- 
aooounted  tor  Is  therefore   tKKt  If 

This  amount  la  to  b*  charged  against  the 
collector  as  It  ha  had  received  It  In  cash, 
and  acoordlnglr  we  think  It  so  more  than 
fair  to  allow  the  usual  commission.  This 
would  ba  ,      IM  fli 

t^a  net  balaaoe  tharetora  due  upon  tbia 
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Amount  brought  forward   HkHI  H 

Upon  tblt  mm  tbe  city  aska  to  ctaarg*  In- 
tarMt.  but  wo  tblDk  tb»  roquMt  muat  bm 
refuted.  Interest  hero  wouid  be  more  In 
the  nattur*  of  a  panaltr  tbau  of  tnteroat 
proper;  utd,  eooilderlns  to  wbat  axtotC 
the  ol^  offlclala  were  responsible  for  the 
delay  asd  ofllolal  misconduct  of  the  col- 
lector, It  would  not  be  aqultable  that  the 
dtr  should  profit  by  puQlshins  him  or 
bis  sureties.  A  somewhat  analogous  case 
may  be  toond  In  Com.  t.  Philadelphia 
City  and  County,  lfi7  Pa.  BL  568.  27  Atl. 
BBS. 

Adding  the  first  Itun.— the  sum  due  on  ac- 
count of  money  acraally  oollected   11.704  SO 

It  appears  that  the  total  amount  dm  from 
the  defendanto  U   M 

"For  ttUa  Bmonn^  with  interest  Cioin  Oc- 
tober 16,  1887.  the  ezecntton  may  ^oceed." 

ABBlgqments  of  Brror. 
"(1)  The  coort  erred  In  flnding  that  defend- 
ant OuUea  had  not  been  gull^  of  embezsle- 
ment  ixrior  to  November,  1898,  which  finding 
la  a«  follows:  The  fact  that  dty  taxes,  a^- 
parenUr  of  a  considerable  amount,  were  ont- 
atmndlng,  and  se^ed  to  be  unpaid  upon  the 
duplicates  In  his  hands,  bad  been  known  to 
the  municipal  officers  (Including  the  oonncils) 
during  the  period  from  1880  to  18D2,  InclnslTe, 
but  no  investigatlfm  seems  to  hare  been 
made^  and  no  account  bad  been  required.  In 
spite  of  this  blamable  neglect  and  Indifference 
to  clear  statutory  commands,  the  eTldence  laid 
before  us  does  not  warrant  the  finding  that 
tbe  d^ndant  Guiles  bad  been  guilty  of  em- 
benlement  preTlous  to  NoTcmber,  188B.' 
Tbe  court  erred  In  holding  that  seltber  the  pe> 
tlttons  of  the  defendants  nor  the  answers  of 
the  dty  charged  the  defendant  Oulles  with 
ttOibeBBlemeat,  which  finding  by  the  court  is 
as  follows:  *We  are  necessarily  confined  to 
what  has  been  alleged  and  proved  In  the  pres- 
ent proceeding,  and  it  might  therefore  be 
enough  to  say  that  neither  In  the  petitions  nor 
tbe  answers  la  there  any  charge  of  embemle- 
moit;  nor  was  them  any  effort  made  to  offer 
evidence  sufficient  to  Justify  a  conclusion  that 
tlie  collector  had  be^  guilty  of  that  crime. 
No  doubt  the  inference  of  anbesdement  may 
be  drawn,  but  othex  Inferences  are  scarcely 
less  probable.  For  example,  that  up  to  that 
time  be  had  not  tried  to  collect  the  taxes  for 
which  be  had  not  accounted;  or  that  be  had 
tried,  but  bad  failed  for  sufficient  reaaws; 
or  that  he  bad  collected  them,  but  bad  not 
beeik  called  upon,  or  had  neglected,  to  pay 
them  over.*  (8)  The  court  erred  In  finding 
that  no  dty  official  hod  any  reason  to  suspect 
Guiles  of  crime  prior  to  November,  1893, 
which  finding  Is  as  follows:  *As  tbe  evidence 
does  not  warrant  the  finding  that  the  collect- 
or had  beoi  guilty  of  crime.  It  follows  that 
no  dty  official  had  any  reason  then  to  sus- 
pect bim  of  crime.  But  the  testimony  la  am- 
ide to  JvBOty  a  conclusion— and  we  find  it  as 
a  fact— that  the  prindpal  dty  facials  did  then 
know  that  be  had  been  grossly  negligent  in 
the  dlsdiarge  of  his  duty;  and  we  also  find 
that  these  ofildals  themselves— whose  duty  it 
was  to  recdve  moneys  from  bim,  or  to  su- 
pervise  his  conduct  and  compel  settlements  of 
all  UGODBt»-liad  alike  bSM  grosdy  negligent 


in  leniency  towards  an  unfaithful  servant,  and 
in  disregard  of  the  law.'  (4)  The  conn  erred 
in  holding  as  matter  of  law  tliat  the  city  offi- 
cials' knowledge  of  the  collector's  previous 
neglect  and  misconduct  did  not  require  them 
to  Inform  the  sureties  thereof  before  the  lat- 
ter assumed  the  obligation  of  bondsmen,  (5) 
The  court  erred  In  holding  as  matter  of  law 
that  the  willful  neglect  of  the  city  of  Harris- 
bnrg  to  examine  the  accounts  of  the  defend- 
ant Guiles  from  time  to  time,  and  its  knowl- 
edge of  bis  gross  delinquencies  prior  to  No- 
vember, 1898,  did  not  relieve  tbe  sureties 
from  liability.  (6)  Tbe  court  erred  In  decid- 
ing that  tbe  sureties  were  liable  for  anything 
done  or  omitted  by  the  collector.  Guiles,  after 
the  expIratlCKi  of  bis  term  of  office,  which  was 
five  months  from  November  29, 1898,  the  date 
when  be  received  the  tax  diipllcate.  (7)  Tbe 
court  erred  in  holding  that,  although  the  cof- 
lector  did  not  have  a  warrant,  hia  sureties 
are  liable  for  such  tsxes  as  he  did  not  collect 
(8)  The  court  erred  in  the  cmnpntatlon  of  the 
amount  due  by  tbe  sureties  in  charging 
against  them  five  per  centmn  praalty  on  tax- 
es uncollected  and  outstanding,  which  pen- 
alty bad  accrued  prior  to  the  appointment  of 
the  tax  collector,  but  which  had  not  been 
charged  in  tbe  duplicate  delivered  to  him.  ^) 
Tbe  court  erred  In  deddli^  that  tbe  sureties 
were  not  relieved  from  all  liability.  (10)  The 
coort  erred  in  deddlng  that  the  sureties  were 
liable  for  11»  taxes  uncollected  and  outstand- 
ing.'* 

W.  M.  Orgeat  and  0.  H.  Bergner,  teec  ap- 
pellants. D.  B.  Seita  and  M.  W.  Jacobs,  for 
appelleeu 

McOOLLUM,  J.  Isaac  W.  Gtdles  was  ap- 
pointed by  the  treasurer  of  tbe  dty  of  Harris- 
burg  coUectw  at  the  uiyiald  taxes  for  the 
year  1888.  He  entered  btto  a  bond  to  the  dty 
in  the  sum  of  180,013.02,  with  the  o^peBanta 
as  snretleB.  Tbe  condition  of  the  obligatlen 
was  that,  "If  be  faithfully  a(!counted,  acoctfd- 
Ittg  to  -law,  for  all  taxes  charged  in  tbe  dupli- 
cate deUvered  or  to  be  ddivered  to  bim  by 
said  treasorw,  and  In  all  respects  faithfully 
performed  tbe  duties  of  bis  appointment  as 
prescribed  1^  tbe  laws  of  Pennsylvania  and 
the  ordinances  of  the  d^  of  Harrlsburg,  then 
the  obl^tl<«  to  be  void,  w  dse  to  be  and 
remain  In  full  force  and  virttiei.**  As  be  fail- 
ed in  the  performance  of  the  duly  Imposed  by 
his  appointment,  the  dty  entmd  judgment 
on  the  booO,  and  Inued  executlm  thereon. 
The  appdlants,  alleging  Uiat  the  execution 
was  improvldenay  issued,  p^tioned  the  court 
to  set  It  aside.  On  tbis  petition  a  rule  to 
show  cause  why  tb»  execution  should  not  be 
set  aside  was  grantedt  pending  which  the  writ 
stayed,  lien  of  levy  remfthilng.  In  another 
petition,  filed  subsequent  to  tbe  petition  al- 
ready referred  to,  the  appellante  claim,  inter 
alia,  tbat  they  were  rdtered  from  liability  (m 
tbe  bond  In  questlfHi  bj  the  fraudulent  con- 
cealment by  the  dty  officials  ot  the  mlsctxip 
duct  of  Guiles  as  ctfflector  ot  delinquent  taxes 
from  and  including  tte  year  1885  down  to  and 
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iBcliuUng  tbe  yiear  1803.  They  also  charge  the 
dtr  (^cUls  with  willful  neglect  ot  their 
duties  pertaining  to  the  collectlcm  of  said  tax- 
ca.  On  this  petition  tbe  appellanta  prayed  for 
mod  obtained  a  rule  to  show  canae  why  ]ndg- 
mut  should  not  be  opened  to  enable  them  to 
Inteopose  their  defense  to  It  Ui>on  a  full 
bearing  had  on  the  role  to  show  cause  the 
court  below  hdd  that  the  dalni  and  charge 
aforesaid  were  not  warranted  by  the  evidence, 
and,  having  ascertained  tbe  amount  due  to 
the  city  from  the  collector  and  bis  soretleB, 
dlachaigcd  the  role  to  show  cause,  and  al- 
lowed the  ^ecutlon  on  the  judgment  to  pro- 
ceed for  the  sum  due,  with  Interest  tberecm 
from  October  16. 1887.  S.  W.  Flembig  and  H. 
J.  Forney,  two  of  the  sureties  on  the  bond, 
being  dlraatlsfled  with  the  decision  of  tbe 
court  below,  appealed  from  It 

The  principal  question  raised  by  the  aadgn- 
menta  ot  error  la  wbetha  the  negligence  of 
GnUea  in  tbe  performance  of  tbe  duty  hnposed 
1^  bis  appt^tment  and  the  nei^ect  ot  tbe 
city  officials  to  bring  him  to  account  aa  ttiej 
might  hare  done,  rtiterea  ttie  sureties  from 
liability  aa  the  bond.  In  considering  this 
qaestl<m,  we  mntt  bare  in  Tiew  the  tects  as 
foond  by  tbe  court  b^w,  and  the  evidence  on 
which  th^  were  based.  In  the  flrst  place,  we 
oote  the  absence  of  .  any  charge  in  either  of 
the  petitions  filed  by  the  mreties  that  Guiles 
waa  guilty  of  embeadement,  and  of  any  evt- 
dence  submitted  on  tbe  hearing  which  would 
■iiivwrt  such  a  charge  if  made.  We  notice 
also  that  Ihem  Is  no  evidence  in  tbe  case 
which  can  be  considered  as  sufficient  to  esta1>- 
Uab  willful  and  fraudulent  concealment  from 
the  mreties  by  the  city  officials  of  the  nes^- 
gencm  and  misconduct  of  Oullee  tn  his  car 
padty  ot  collector  of  taxes.  These  are  the  con* 
iftitfona  reached  by  the  learned  court  bdow 
upon  a  careful  and  impartial  consideration  of 
tbe  erldeace,  which  seems  to  us  quite  suffi- 
dent  to  sustain  them.  We  certainly  fhll  to 
diaeoTer  In  the  evidence  any  warrant  tor  an 
Infttence  which  would  Justify  us  in  revoslng 
tikem.  As  it  was  not  shown  that  Guiles  «n- 
bevled  flie  money  ot  the  dty,  or  that  the 
city  officials  willfully  and  fraudulently  con- 
cealed from  the  sureties  his  negligence  and  Ir- 
resolarlties  in  the  perftnmance  of  his  duties 
aa  ooDector.  there  is  no  discoverable  ground 
for  rdleving  the  sureties  from  liability  on  the 
iMHid.  The  assignments  from  4  to  10,  Indu- 
alve,  do  not  require  special  notice.  They  re- 
late to  matters  property  disposed  of  In  the 
elaborate  opinion  of  the  court  below,  and 
need  not  be  discussed  here.  The  assignments 
axe  dismissed,  and  the  judgment  Is  afflrmefl. 

(S9  N.  J.  E.  «o 

MBBBDnH  ot  aL  T.  NEW  JSRSHT  ZINO  ft 
IBON  00. 

(Coozt  ot  Chanony  of  New  Jetssy.   Aug.  1T» 

1880;) 

TirraATB-RATmilU'I^ON. 
LThe  simple  statomeot  in  afflrmattve  Ian- 
muMM^  9t  tbe  mattara  rsqinrad  Iv  section  U  ot 


the  New  Jersey  act  concCTnlog  corporadom 
(April  7.  1876)  to  be  contained  in  the  certificate 
of  incorporation  of  a  company  does  not  amount 
to  rach  a  limitation  upon  the  totore  action  of  its 
stockhdders  as  will  prevent  a  diange  In  the  poz^ 
poses  of  the  corporation  by  the  consent  of  two- 
tbirds  in  Interest  of  its  stockholders,  noder  Mo- 
tion 33  of  the  same  act 

2.  Hie  certificate  of  a  corporation  omnised 
in  1880  under  tbe  New  Jets^  act  of  April  7. 
187S,  stated  that  the  business  of  selling  its  man- 
ufactured prodact  out  of  the  state  of  New  Jex^ 
sey  was  to  be  carried  on  In  the  city  of  New 
York.  Its  property  consisted  of  mines  and  min* 
log  rights  in  Sussex  coonty,  N.  J.,  and  a  plant 
for  redndngthe  ores  therefrom  in  Eimex  county, 
N.  J.  In  1887  it  became  necessary  for  It  to  par* 
chase  mines  adjoining  and  mining  rights  conflict* 
tng  with  its  own,  and  with  them  to  purchase  a 
reducing  plant  out  of  the  state  of  the  same  diar- 
acter  aa  that  owned  by  it  in  the  state.  This  ad- 
tftional  plant  was  found  to  be  necessary  in  or- 
der to  rednce  the  increased  prodact  due  to  the 
said  purchase,  and  Its  nse  was  highly  profitable. 
Held:  (a)  That  the  use  of  such  plant  ont  of  the 
state  was  not  nnder  the  drcumstances,  a  breach 
of  the  contract  between  the  stockholders  toand 
In  tbe  oridnal  certificate;  bat  if  it  was,  (b) 
that  It  conld  be  sanctioned  by  the  assent  of  two- 
thirds  In  value  of  the  stockholders,  onder  section 
33  of  that  act 

8.  The  case  of  Stickle  v.  Gyda  Oo^OiLI.  Oh.) 
82  AtL  708,  dlsttaigoished. 

(Syllabtts  by  the  Court) 

Bill  by  William  T.  Meredith  and  others 
against  the  New  Jersey  Zinc  &  Iron  Oom- 
pany.  Dismlased. 

This  cause  came  flrst  btf  ore  the  court  om 
February  8, 1887,  on  a  motkm  tor  an  ihjnnc- 
tion  to  prevent  tho  carrying  out  (tf  a  con- 
tract dated  January  6,  ISSfl,  entered  Into  be- 
tween the  several  defendants,  c(»poratl(Hia 
and  Individuals,  which  injunction  was  re- 
fused February  12.  1807,  for  reasons  stated 
hi  Meredith  v.  Ztoc  Oo..  66  N.  J.  Eq.  211,  37 
AtL  688.  The  complainants  immediately  ap- 
pealed from  the  order  retuaing  the  InjunO' 
tlon,  and  pending  the  appeal  the  defen<}anta 
Joined  in  an  answer  to  the  bilL  The  appeal 
was  argued  at  the  November  term.  1887,  and 
the  wder  refusing  tbe  injunction  waa  af- 
firmed In  March,  1886^  upon  the  opinion  ot 
the  court  below.  66  N.  J.  Sq.  464,  41  AtL 
111ft,  The  complainants  then  applied  to  the 
court  for  leave  to  file  a  supplemental  bill  tor 
the  purpose  ot  bringing  btf  ue  the  conxt  the 
conduct  of  the  defendanta  since  the  filing  ot 
the  original  bllL  Leave  was  eo  granted,  and 
a  joint  answer  to  the  supplemental  hill  was 
ffied  in  time.  Later  oa,  a  motlw  to  compd 
the  defoidanto  to  answer  more  tolly  was 
made,  and  denied  In  S^tmbw,  1888,  as  re- 
ported hi  41  Afl.  S28l  The  cffimplalnanta 
then,  by  stipulation,  withdrew  thdr  replica- 
tion, and  agreed  to  go  to  hearing  apm  the 
bill  and  anaww,  upon  eondltlon  Oat  a  cer^ 
tain  clause  hi  tbe  answer  be  eliminated. 
Whoa  the  argument  was  abont  to  commence^ 
complainants  asked  to  be  relieved,  from  the 
effect  of  their  stipulation,  and  tor  leave  to 
offer  certain  proofs,  which  was  granted. 
The  limit  ot  the  evidence  to  be  Introduced 
was  in  these  worda:  "To  show  the  opera- 
tion ot  the  mlntag  aad  mannfoMorliif  plant* 
mterted  to  In  tiie  nipplementel  blU  and  ai^ 
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■wer  that  are  located  wlthont  the  state  of 
New  Jersey."  For  a  statement  of  the  facts 
leading  up  to  the  making  of  the  agreement 
whose  execution  was  sought  to  be  enjoined 
reference  Is  made  to  the  opinion  la  Meredith 
T.  Zinc  Oo.,  65  N.  J.  Eq.,  at  pages  214r-217» 
Inclusive  S7  AtL  MO.  Some  unimportant  er- 
rors are  fouud  In  that  statement,  which  are 
corrected  by  the  answer  as  follows:  "Fnr< 
ther  answering  the  said  bill  of  complaint, 
these  defendants  jointly  and  severally  aver 
that  t<x  upwards  of  forty  years  past  litlga^ 
tlon  In  Tarlous  forms  boa  been  pending  over 
the  ownership  of  a  large  tract  of  very  valu- 
able mlnenU  property  in  Sussex  county.  New 
Jersey,  known  as  the  'Mine  HUl  Tract,' 
which,  on  the  one  hand,  has  been  claimed  by 
the  New  Jereey  Zinc  &  Iron  Company  and 
Its  predecessors  in  title,  and,  on  the  other 
hand,  by  the  Lehigh  Zinc  &  Iron  Company 
and  its  predecessors  In  title;  that  In  the 
month  of  November.  1866,  a  decision  was 
rendered  by  the  conrt  of  errors  and  appeals 
of  the  state  of  New  Jerse'y  lu  a  suit  In  which 
the  New  Jersey  Zluc  &  Iron  Company  was 
plaintiff  In  error  and  the  Lehigh  Zinc  &  Iron 
Company  was  defendant  in  error,  which  af- 
firmed a  judgment  rendered  In  an  ejectment 
suit  In  favor  of  the  Lehigh  Zinc  &  Iron  Com- 
pany against  the  New  Jersey  Zinc  &  Inm 
Company  involving  the  title  to  a  large  and 
valuable  part  of  the  said  Mine  HIU  tract,  and 
which  It  was  claimed  by  the  said  Lehigh 
Zinc  &  Iron  Company  Involved  the  title  to  a 
la^  portion  of  the  remainder  of  the  tract, 
and  settled  it  In  favor  of  the  said  last-named 
company  (86  AtL  915).  Immediately  npon 
such  decision  being  rendered,  both  parties  to 
said  litigation  prepared  for  a  further  con- 
test In  thft,conrbi  oYtx  tbe  title  to  the  re- 
mainder of  the  said  Mine  Hill  tract  Before 
proceedli^  were  actually  begun,  however, 
Buggestlons  were  made  which  led  to  a  nego- 
tlatlon  looking  towards  an  adjustment  of  the 
controversy,  and  thereupon  ensued  many 
conferencea  between  the  representatives  of 
the  various  parties,  in  which  the  representa^ 
tires  of  the  Mineral  Point  Zinc  Company  and 
tte  Passaic  Zinc  Company  re^ectively  In- 
teeveaed  to  assist  in  bringing  the  parties  to* 
gether*  and  In  reaidilng  an  adjustment  of  the 
controversy  which  would  be  acceptable  to 
both  parties.  After  many  weeks  of  constant 
n^tlatlon.  the  basis  of  adjustment  was 
finally  reached  which  Is  embodied  In  the 
agreement  hereinbefore  referred  to,  dated 
January  6,  1887,  a  copy  of  which  la  annexed 
to  the  bill  of  complaint  •  •  •  These  de- 
fendants further  aver  that  all  of  the  stock  In 
the  Lehigh  Zinc  &  Iron  Company,  the  Ster- 
ling Iron  &  Zinc  Company,  the  Hardyiton 
Mining  Company,  the  Wetherlll  Frankllnite 
Oompany,.and  the  Wetherlll  Concentrating 
Company,  witli  possibly  an  exception  of  the 
one-fourth  Interest  In  tlie  Wetbertll  Concen- 
trating Company,  was  owned  by  Richard 
Bsckacher,  August  Heckscher,  J.  Price  Wetb- 
ifOk  and  &  P.  W«UwrUl,.irbo  wen  also  tlw 


owners  of  a  majority  ctf  the  capital  stock  of  a 
Pennsylvania  corporation  known  as  the  Floi^ 
ence  Zinc  Company;  and  that  it  was  found 
Impossible  to  reach  an  agreement  for  the  ad- 
justment of  the  conflicting  Interests  in  the 
Mine  Hill  tract  without  agreeing  to  purchase 
all  of  the  properties  or  the  capital  stocks  of 
the  aforesaid  companies.  •  •  •  The  Pa»> 
sale  Zinc  Company  was  also  the  owner  of 
mineral  pn^nrtlea  Immediately  adjofnlng 
those  of  the  .New  Jersey  Zinc  &  Iron  Com- 
pany in  Sussex  county,  New  Jwsey.  cwistl- 
tuting  a  part  oC  ttie  same  vein  which  la 
owned  and  has  been  wwked  by  the  New  J&e- 
sey  Zli^c  &  Iron  Company.  It  also  owned 
works  In  Jersey  City,  and  a  spiegel  furnace 
on  the  Hackensack  Meadows,  which  were 
considered  to  be  of  great  value  to  the  said 
New  Jersey  Zinc  Company,  and  necessary 
In  ib»-  proper  development  of  Its  enlarged 
business  resulting  from  the  settlement  of  the 
controversy  over  the  Mine  Hill  tract  and  the 
acquisition  of  the  undisputed  title  to  the 
minerals  therein.  •  •  •  me  said  Min- 
eral Point  and  New  M^co  pr(^>artles  were 
included  In  the  purchases  because  D.  B. 
Jones,  the  president  and  principal  stoAhoU- 
er  of  the  said  Mineral  Point  Company,  was 
largely  Instrumental  In  making  possible  a 
scrttiement  betweoi  the  representatives  of 
the  conflicting  Interests  In  the  Mine  HIU 
tract,  and  took  a  leading  part  in  the  negoti- 
ations which  resulted  in  the  agreement  afore- 
said; and  he  made  it  a  term  of  the  said 
agreement  and  a  couBlderation  for  bis  effort 
to  bring  the  same  about  that  the  Mineral 
Point  stock  or  properties  should  be  Included 
In  the  purchase  by  the  said  New  Jwsey  Oom- 
pany.  •  •  •  Tliese  defendants,  furOm 
answering,  say  that  the  negotiations  result- 
ing in  said  agreement  were  entered  into  and 
carried  on  by  the  parties  thereto  with  a  view 
to  compromising  and  settling  the  dispute  as 
to  the  titie  to  the  said  Mine  HIU  tract  and 
the  Utigatlon  growing  out  of  the  same,  and 
that  the  said  agreement  itself  was  Mitered 
into  and  carried  out  solely  with  that  object" 
The  facts  disclosed  by  the  pleadings  and 
the  evid«ice  taken  under  leave  are  as  fol- 
lows: The  day  after  the  refusal  of  the  In- 
junction, namely,  February  IS,  1887,  the 
agreement  was  fully  performed  by  the  con- 
veyance to  the  defendant  the  New  Jersey 
Zinc  &  Ii^n  Company  <whose  name  had  been 
changed  to  the  New  Jersey  Zinc  Company) 
of  aU  the  mineral  properties  of  the  defend- 
ants the  Hardyston  Mining  Company,  the 
Sterling  Iron  &  Zinc  Company,  and  tbe  Pas- 
Bale  Zinc  Company  In  the  WallklU  vaUey  In 
Sussex  county,  and  by  tiie  execution  of  the 
usual  authority  to  transfer  all  the  capital 
Btock  of  the  Lehigh  Zinc  &  Iron  Company, 
which  owns  a  completely  equipped  reducing 
plant  at  Bethlehem,  Pa.;  and  ot  tbe  Mineral 
Point  Zinc  Company,  which  owns  a  plant  for 
reducing  sine  ore,  situate  in  Wisconsin;  of 
the  Florence  Zinc  Company,  whldi  then 
owned  a  plant  (or  making  hlgh-giada  OKlda 
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«f  Kbie  from  the  mttiU,  tltoate  oa  the  L»- 
Uch.  near  Bethlehem,  Pa.;  of  the  WetbertU 
FnmkUnlta  Company,  and  of  the  WetherUl 
OoDoentnUlng  Oompany;.  and  d^vmy  oC 
the  certmcatea  of  atoA  to  the  New  Jersey 
Sine  Oompany.  The  WetherlU  FrankUnlte 
ODmpany.  tihe  BaMyston  Mining  Oompany, 
and  the  Wethttfll  Ocmceotratlng  Oompany 
are  New  Jersey  corporatlwu.  The  Florence 
Zinc  Company  la  a  Penn^lranla  corporation. 
The  Hardyaton  Mining  Company,  tlie  Weth- 
•ifll  FrankUntte  Cmnpany,  and  the  Florence 
State  Company  were  woimd  upi  and  the 
jftMoiX  and  property  of  the  lattn  craapany 
eonv^ed  to  the  Lehigh  Company.  Thla  left 
In  eodstenoe,  and  under  the  contnd  of  tiie 
New  Jersey  Company,  the  li^tgh  Company 
and  the  Mineral  Point  Company.  All  the 
propwttes  of  tbe  ottter  companies  In  New 
Jwaey  became  rested  In  the  New  Jersey 
Oompany,  and  Its  holdings  of  ffankUnlte 
mines  were  greatly  increased.  It-  acqnlred 
the  title  to  no  property  situate  out  of  the 
state  ezc^  throngh  the  ownership  of  shares 
of  capital  stock  In  other  corporations.  It 
alao  became  the  ownw  of  the  Ucenses  nndw 
the  varloua  patent  rights,  and  flie  patent 
ilglitB  thfonaelTes,  mentioned  In  the  agree- 
nent  and  m  nse  by  the  Lehigh  Zinc  A  Iron 
Obmpany  and  Its  dependmcles.  Ibe  New 
Jmiay  Ztae  Company,  by  the  nse  of  tbe  ce^ 
tmcates  of  stock  so  put  in  its  possession,  ap- 
pitfntsd  the  directors  and  officers  oC  the  Mln- 
eml  Point  Zinc  C<nnpany  and  the  L^lgh 
Zinc  A  Inm  Cmnpauy,  and  throngh  them  be- 
came the  practical  managers  of  both  of  thne 
companies.  All  these  extraterritorial  works 
liaTe  since  the  change  of  title  bera  carried 
on  In  the  manner  Indicated,  with  great  snc- 
ccsa.  TSm  original  smelting  works  of  the 
Hew  Jersey  Zinc  ft  Iron  Oompuiy  were  sltn- 
ate  at  Newark,  and  they  proved  mtirely  In- 
•nffldent  In  capad^  to  work  np  all  the  ores 
vlilch  are  mined  at  Bflne  Hill  and  Its  near 
nelshbw,  Sterilng  Hfll,  In  which  latter  are 
found  the  mines  ot  the  original  Passaic  Zinc 
Oompany.  It  was  farther  tonnd  In  practtos 
Oat  the  redndng  and  smelting  plant  of  the 
Xjdklgh  Zinc  ft  Iron  Company  at  Bethlehem. 
Vau,  waa  so  situate  with  regard  to  fnel.  lar 
bor,  and  access  to  market  as  to  be  able  to 
reduce  the  or««  and  to  prepare  them  tot  mar- 
ket at  a  mneh  bettw  adrantage  than  either 
tbe  Newark  works  or  the  works  of  Ihe  Paa- 
■■Ic  ranc  Company,  wlitch  are  sltnate  np<m 
Hie  Hat^ensaek  rirer.  In  Hndson  county. 
With  the  ownership  of  the  Florence  Zinc 
Works  came  a  Talnabls  secret  process  for 
manufacturing  a  certain  high  grade  ta  oxide 
of  sdnc,  known  to  no  othra  establishment  In 
tbe  Uidted  States.  It  Is  a  fortf  gn  process, 
ajad  b^ore  it  was  put  in  use  In  ttm  United 
States  file  state  workers  In  this  conntry  were 
unable  to  compete  for  this  high  grade  of 
«zSds  of  state  with  the  foreign  producers, 
me  result  of  the  control  of  the  Florence 
Zinc  WoAs  with  Its  secret  process  to  to  give 
tft«  New  Jersej  Zinc  Oompany  control  of  flie 


market  In  thla  country  of  that  grade  of  ox- 
Ide.  The  Mineral  Point  Ctnnpany  owns,  but 
does  not  wo^  on  mines,  and  purchases  Hm 
ordnary  sine  ores^  other  than  frankllnlte,  and 
wwks  them  up  Into  metallic  staK^  known  as 
'Spelter."  11ie^op«atlons  of  the  New  J«- 
sey  Zinc  0<mipany  now  seem  to  Include  three 
processes:  (!)■  Itie  manufacture  of  oxide  of 
Bine  from  frankllnlte  ore  taken  by  It  trun  Its 
own  mines;  (2)  the  maaufftcture  of  metallle 
sine,  or  spelter,  from  frankllnlte,  and, 
throngh  toe  Mineral  Ptdnt  WorkS,  from  ordi- 
nary sine  ore;  and  the  maaufaeture  of 
high-grade  oxide  from  vptHtet.  The  N«v 
Jersey  Zinc  ft  Iron  Company  (now  the.  New 
Jersey  ZIne  Company)  was  wganlsed  tai  £880 
to  take  on  the  propcaty  and  good  will  of  the 
old  New  Jersey  Zinc  Company,  a  specially 
chartered  corporalton,  whl^  owned  certato 
mineral  rights  tat  the  south  half  of  itiSK 
Hill,  la  Sussex  county,  and  a  pluit  for  tbe 
reduction  of  frankllnlte  and  sine  <»es  In 
Newark,  N.  J.  The  Immediate  occaslwt  at 
Ite  OTganlsation  was-  the  compromise  of  a 
suit  In  tbe  federal  court,  brought  against  It 
by  an  adrerse  clamant,  who,  with  the  old 
company.  conTeyed  all  rlghta  to  the  new 
cdmpany;  the  irituatlon  as  to  the  confllettng 
titles  to  the  veins  In  the  south  half  of  Mine 
Hill  being  precisely  slmUar  to  teat  as  to  the 
north  half  existing  just  b^twe  the  date  of 
the  agreement  here  In  question. 

OSie  coilfiCate  of  Ite  oiguitB«tlon  declares 
as  f^tows:  '*Flrst  Tlie  name  assumed  te 
designate  such  company,  and  to  be  used  In 
tts  business  and  dealings,  Is  the  New  Jers^ 
Zinc  and  Iron  Oominny.  Second.  Tbe  places 
where  business  of  tee  onnpany  Is  to  be  con- 
ducted are  the  county  of  Sussex,  In  the  stete 
of  New  Jrasey;  the  dty  of  Newark,  In  the 
county  of  Bssez,  and  In  said  stete;  and  the 
city  of  New  Tork,  In  the  county  and  stete 
of  New  York.  And  tee  ohjecte  for  whldi 
said  company  Is  ffwmed  are:  The  mining 
ot  sine  and  iron  ores,  and  other  ona  and 
mineral  substances,  and  the  manufftcture 
and  sale  ot  tee  producte  of-  such  ores  and 
minerals,  jutd  tee  purchasing,  leasing,  and 
holdteg  and  selling  such  real  estete,  ma- 
chinery, mines,  and  mineral  rights,  and  mer- 
chandise, and  oteer  personal  propwty  as  mi^ 
be  deemed  necessary  or  cMtvenlent  for  tee 
prosecution  of  the  abore-mentlmed  business. 
The  business  of  selling  tee  manufactured 
producte  of  such  ores  and  mtnerala  out  of 
tee  stete  oi  New  Jersey  is  to  be  carried  oo 
In  tee  said  city  of  New  York,  and  tee  prin- 
cipal part  of  tee  business  of  said  company 
wltein  telB  state  Is  to  be  transacted  In  tee 
city  of  Newark,  aforenld.  nilrd.  lite  total 
amount  of  said  capital  stock  of  said  com- 
pany Is  teres  mllUnia  and  lottj  teousand 
dollars.  The  numbn  of  shares  Into  which 
said  stock  Is  divided  Is  tlilr^  teousand  and 
four  hundred  shares,  and  tee  par  value  of 
each  dtare  Is  one  himdi«d  dollars.  The 
amount  wlte  which  they  will  commence  busi- 
ness Is  seven  teonstnd  doUam" 
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On  tbe  l8t  ot  Febroary,  1887,  and  bef<«e  aa- 
rylng  out  tbe  contract  of  January  6,  1887,  the 
New  Jersey  Zinc  &  Iron  Company  filed  wltti 
llie  secretary  of  state  a  certifleate,  and  written 
consent,  signed  by  at  least  flve-slxthB  la  value 
of  Its  stodEholders,  assenting  to  certain  chan- 
ges In  Its  certificate  of  organization,  as  fol- 
lows:  Adding  to  the  second  article  ot  the 
original  certificate,  after  the  enumeration  of 
the  places  where  the  boainesa  of  the  company 
Is  to  be  omdacted,  these  words:  "The  dty  of 
Sooth  Bethlehem,  in  the  state  of  Pennsylva- 
nia, the  dty  of  Mineral  Point,  in  the  state  ot 
Wisconsin,  and  such  other  places  in  the  nnlt> 
ed  States  as  the  business  of  the  company  may 
render  expedient"  Changing  tiie  seomd  ar- 
ticle as  follows:  "In  artlde  second,  strike  out 
the  clause  which  reads.  The  mining  of  zinc 
and  Iron  ores  and  other  ores  and  mineral  sub- 
stances, and  the  manufacture  and  sale  of  the 
products  of  such  taea  and  minerals,  and  the 
pundiaslnib  leasing,  and  holding  and  selling 
such  real  estate  machinery,  mines,  and  mln- 
era!  rights,  and  merchandise,  and  other  per- 
sonal property  as  may  be  deemed  necrasary  or 
oonTeslent  for  the  transaction  ot  the  above- 
mentJoned  business,'  and  insert.  Instead  of  the 
said  clause,  the  following,  namely:  TFtae 
searching  tar  and  mining  ^c  and  other  wes, 
minerals,  and  mlnnal  sabstances;  the  manu- 
facture of  metals  and  other  products;  the 
buying  and  selling  of  or  dealing  In  ores,  min- 
erals, metals,  mineral  substances,  and  prod- 
ucts; the  leasing,  purchasing,  holding,  and 
selling  of  real  and  personal  estate,  or  of  any 
Interest  therein;  tbe  punduudng  and  h(^ng 
or  disposing  of  the  capital  stock  and  obllga- 
tions  of  companies  or  corporations  organised 
tat  like  or  similar  purposes;  the  acquiring 
and  owning  or  diqraslng  ot  patoits,  patent 
rights,  and  licenses,  or  any  Interest  therein, 
and  the  carrying  oa  of  any  lawful  business 
relating  to  the  objects  aboTe  set  forth.*  **  In- 
creasing the  capital  stock,  and  adding  two 
new  paragraphs  as  follows:  "SlxOi.  Xtae  said 
company  may  omdDct  bustaieBs  in  other  states 
or  in  foreign  countries,  and  may  hold,  par- 
chase,  mortgage,  and  convey  real  and  personal 
Sxoj/mtf  out  of  this  state.  Seventh.  The  di- 
rectors of  the  company  shall  have  poww  to 
make  and  alter  by-laws  for  its  goremment" 
This  Increase  and  change  was  made  under 
the  twenty-iourttk  and  thirty-third  sections  of 
the  act  of  18TO  (Revision  1877,  p.  182).  Seo- 
Hoa  83  Is  aa  f<rilows:  '^ery  snch  cmnpany 
except  where  otherwise  provided  In  the  cer- 
tificate of  InccKporatlon,  may,  by  a  vote  of 
two-tblrds  In  Interest  of  the  stockhtdders,  or 
their  legal  i^resentatlves,  and  In  all  cases  by 
unanimous  consent  of  the  stoekluddeni  at  any 
meeting  called  for  that  purpose,  reduce  its 
capital  stock  or  change  tbe  nature  of  Its  busi- 
ness," etc.  It  was  conceded  tbe  complabi- 
ants  that  this  certificate  and  written  consent 
and  proceedings  therein  stated  w»e  in  all 
respects  r^rolar.  and  entirely  snlSdent  to 
work  the  proposed  dumge,  if  it  was  competoit 
for  such  change  to  be  made  by  anything  less 


than  the  nnanlmons  crasent  of  all  the  stock- 
holders. The  legality  of  the  Increase  of  capi- 
tal stock  was  conceded.  Tbe  proofs  show 
that  tbe  company's  badness  under  the  new 
management  Is  pzospraous.  The  addition  ot 
$3,366,600  to  the  capital  stock  provided  for 
was  actually  issued  and  d^trered  to  the  own- 
ers of  the  stock  of  the  defendants  tbe  Le- 
high Zinc  &  Iron  Company,  fbe  Sterling 
Iron  &  Zinc  Company,  the  Bardyston  Min- 
ing Company,  the  Mineral  Point  Zinc  Com- 
pany, and  the  other  companies  mention- 
ed, and  the  Individual  owners  of  the  patents 
and  Uomses  tboeunder.  In  addition  to  that 
Issue,  upward  of  three  millions  of  Increase 
of  stock  have  rince  been  aathorlsed  and  Is- 
Boed  and  divided  pro  rata  among  the  sev- 
eral stockholders,  Including  tbe  complainants, ' 
who  have  declined  to  accept  their  qoota  of  new 
stock;  80  that  the  total  issue  is  now  ten  mil- 
lions. The  mortgage  of  $1*760,000,  provided 
for  In  the  agreement,  has  also  been  executed, 
and  11,261,000  of  the  bonds  aoiA  at  par,  and 
the  proceeds  disposed  of  as  therein  provided 
for;  and,  notwithstanding  this  great  increase 
of  the  Indebtedness  of  the  company  and  In  Its 
capita]  stock,  the  answer  alleges,  and  hence 
It  Is  an  established  fact,  that  the  stock  has 
actually  Increased  In  market  value  per  share 
above  and  beycmd  any  price  at  which  It  had 
ever  been  sold  before  tbe  making  and  carrying 
out  of  the  contract  In  question.  It  is  deemed 
not  worth  while  to  set  out  at  length  tbe  pro- 
Tlstons  of  the  omtract  In  question.  ■ 

Joseph  Ooott  and  James  EL  Howell,  for  com- 
plainants. Mr.  Ga^walader,  Mr.  Widcefsham, 
and  B.  Y.  Llndabniy,  for  dettaidant 

PIXNBT,  T.  a  Oifter  stattng  tbe  facts). 
It  seems  to  me  that  seroAl  of  the  questttms 
which  arise  -aptm  the  case  as  made  by  the 
Readings  and  pro^  have  been  dleposed  of  by 
the  action  of  the  court  of  ertora  and  appeals 
In  alSrmtng  the  order  refusing  the  preliminary 
injunction.  41AtLm6.  The  situation  of  tbe 
Caae  vrtun  it  came  before  that  court  was  pre- 
daOs  like  that  In  the  case  of  Black  v.  Oanal 
Co.,  24  N.  J.  Eq.  465,  where  the  court  de- 
dared  its  duty  to  review  and  pass  upon  the 
propriety  of  the  action  of  this  court  In  re- 
fusing a  prellmlna^  Injunction,  without  re- 
gard to  what  had  In  tbe  meantime  occurred. 
In  doing  ^s  the  court  might,  In  the  present 
case,  have  assigned  its  own  reasons  for  Its 
action,  or  it  might  stan^  hare  afflm^  witik- 
oat  giving  any  reason.  Instead  of  doing  d- 
ttux,  it  declared  that  It  affirmed  *^  the  reft- 
sona  given  In  the  court  of  daaeeej,*'  lin- 
ing to  the  reasma  (thus  approved)  given  tn 
Ihls  court,  it  wfll  be.  found  tiiat  the  purdiasa 
by  the  New  Jersey  Zinc  ft  Iron  Omnpaiv  of 
tlie  various  properties  In  question,  those  slto- 
ate  out  ot  ttte  state  as  w^  those  dtuate  wiUi- 
In  it,  was  ^rored  as  a  meuore  necesaaxy 
to  be  adopted  In  order  to  save  Its  property 
from  great  depreciation  In  value  by  reaacm 
of  the  then  recent  decision  of  the  conrt  ot 
OTors  and  ameals  (86  Aa  SUE)  In  the  salt  be- 
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tmea  the  Lehigh  Zinc  ft  Iron  Oompany  and 
the  New  Jera^  Zinc  ft  Iron  Company.  There 
was,  and.  Indeed,  can  be,  no  question  made  as 
to  the  power  of  the  company  to  buy  all  the 
mineral  lighta  that  can  be  fomsd  In  the  valley 
of  the  WaUkin  In  Soaaez  county,  and  Ita  pow- 
er, under  the  peculiar  drcnmatancea.  In  order 
to  boy  tbose,  to  Include  with  them  propertlea 
ootstde  of  the  state,  was  affirmed,  and  the  only 
qoegtloQ  left  was  as  to  Ita  right  to  continue 
to  own  and  operate  the  works  ontslde  of  the 
state  so  acquired.  See  66  N.  J.  Bq.  219,  87 
AU.  659.  The  case  now  iresented  does  not 
materially  vary  from  that  which  appeared  on 
the  motion  for  Injunction,  except  that  the 
contract  has  been  spedfically  performed  and 
— 'the  extraterritorial  works  have  been  kept 
In  operation  long  enonj^  to  prove  them  to  be 
highly  useful  and  jntifltahle  to  the  company. 
The  contention  of  the  complainants  Is  that  the 
original  certificate  of  organization  of  1880, 
fonnlng,~as  It  did,  articles  of  association  be- 
tween the  stocUuddera,  constituted  a  contract 
as  well  between  the  ctvporatlon  and  the  state 
as  between  the  stodcboldera  inter  sese,  which, 
without  the  consult  of  all  the  Btockholders,  so 
far  as  tt  Is  a  contract  between  the  stockhold* 
en,  cannot  be  changed  except  by  rlrtne  of 
Kone  oiabUng  act  of  the  legislature  In  edst- 
ence  and  force  at  the  time  the  contract  was 
astexeH  Into;  and  that  the  terms  of  the  certifi- 
cate^ properly  construed,  prohibit  the  doing 
of  any  business  within  the  state  except  at  Ite 
mines  In  Sussex  conn^,  and  at  Newark,  and 
from  doing  any  business  outside  of  the  state, 
except  to  sell  Its  warea  In  the  dty  of  New 
Y<nfe;  and  they  contend  that  the  doing  busi- 
ness through  the  machinery  of  a  corporation 
in  the  towns  of  flcxence  and  South  Bethle- 
hem In  Penn^lranla,  and  In  the  state  of  Wis- 
consin, Is  a  breach  of  that  agreement,  which 
on^t.  at  the  instance  of  the  complainants,  to 
be  prohibited  by  this  court,  and  that  the  pur- 
chase of  those  plants  out  of  this  state  was 
nltza  Tires  the  corporation,  and  that  the  whole 
transaction  should  be  declared  toUI,  and  the 
parties  restored  to  their  original  position.  The 
prayer  of  the  supplemental  bill  In  that  respect 
Is  as  follows:  "^niat  the  said  contract  or 
jiS^ee^^nt  set  out  In  the  original  bill  may  be 
declared  to  hare  been  and  to  be  null  and  Told, 
and  that  every  act  and  transaction  done  there- 
ondar  and  in  pursuance  thereof  may  Ukewise 
be  aet  aside,  and  declai:ed  null  and  void,  and 
tbftt  tiie  New  Jersey  Zinc  ft  Iron  Company 
may  he  restored  In  all  things  to  the  position 
and  c(mdltion  In  which  It  was  before  the  said 
agreement  was  executed,"  with  the  usual 
prayer  for  other  relief.  The  (mly  part  of  this 
contention  which,  under  the  ojtolon  of  the 
court  of  errors  and  appeals.  Is  now  open  to 
question.  Is  that  of  the  continued  operation  of 
tbe  extraterritorial  works.  The  defendants 
Justify  tiie  continued  operation  of  those  works 
bX  the  proceedings  which 'have  been  taken  un- 
der tiie  thirty-third  section  of  the  act  of 
and  by  the  fifty-fifth  section  of  the  same  ftc^ 
wlilch  latter,  by  its  terms,  anthwlzes  the  pnr^ 


chase  of  property  by  the  Issuing  of  stock.  It 
is  conceded  by  the  complainants  that  the  orig- 
inal articles  of  association  were  made  subject 
to  the  sections  Just  named,  or,  as  It  Is  some- 
times e^ressed,  that  those  sections  are  to  be 
"read  Into"  the  cerUflcate  of  organization. 
The  defendants  further  claim  that  what  they 
are  doing  at  Bethlehem,  Pa.,  Is  not  a  breach 
of  the  terms  of  the  original  ct^Hflcate  of  or- 
ganization constituting  the  articles  of  associa- 
tion. The  complainants  contend  that  the  pro- 
ceedings in  question,  founded  upon  a  consent 
of  two-thirds  of  the  stockholders,  are  not  au- 
thorized by  the  thlrty-thh^  section,  and  their 
argument  In  that  behalf  is  as  follows:  The 
eleventh  section  of  the  act  of  1876  states  that 
the  certificate  of  otganlcatlon  shall  contain: 
(1)  The  name  of  the  company;  (2)  the  places 
in  this  state  or  ^sewhere  where  the  bnslnesa 
of  such  company  Is  to  be  conducted,  and  the 
objecte  for  which  the  company  shall  be  form* 
ed;  (8)  the  amount  of  the  capital  stock;  (4) 
the  names  and  residences  of  the  stoAholders; 
^)  the  periods  at  which  the  company  shall 
commence  and  terminate;  and,  further,  that 
"the  certificate  may  contetn  any  limitation 
upon  the  powers  of  the  corporation,  the  direct- 
ors, and  the  stockholders  that  the  parties  sign- 
ing the  same  desire."  The  contention  of  com- 
plainants Is  that  the  Btetement  In  the  certifi- 
cate 6t  "the  place  or  places  In  this  state  or 
dsewhere  where  the  business  of  such  compa- 
ny Is  to  be  conducted,  and  the  objecte  for 
which  the  company  shall  be  formed,"  con- 
stitutes such  a  Umltetion.  The  tblrty-thbd 
section  provides:  "Every  such  corporation  ex- 
cept where  otherwise  provided  In  the  certifi- 
cate of  Incorpomtlon,  may,  by  a  two-thirds 
vote  in  Interest  of  the  stockhdders,"  etc,  "and 
In  all  cases  by  unanimous  consait  of  the 
stockholders  at  any  meeting  called  for  that 
purpose,  reduce  Its  capital  stock  or  dhange  the 
nature  of  ite  business."  And  the  argument 
of  complainants  is  that  the  esceptlon  Just 
quoted  prevente  the  change  of  place  in  this 
case  unless  by  the  unanimous  consent  of  all 
the  stockholders.  The  ai^uments  advanced  by 
the  defendants  against  that  position  are  that 
the  language,  "except  where  otherwise  provid- 
ed In  the  certificate  of  Incorporation,"  refers 
to  a  special  limitation,  to  be  Inserted  at  the 
pleasure  of  the  associates  In  the  cratificate 
of  organization,  under  the  fifth  clause  of  the 
eleventh  section,  which  provides  that  "the 
certificate  may  contain  any  Umltetion  upon 
the  powers  of  the  corporatitm,  the  directors, 
and  the  stockholders  that  the  parties  signing 
the  same  desire,"  and  that  the  designation  of 
the  place  where  the  business  of  the  company 
Is  to  be  carried  on  does  not  amount  to  such 
a  limitation,  but  is  simply  a  compliance  with 
the  requirement  of  the  act  that  such  a  place 
shall  be  designated.  It  Is  plain  that  the  orig- 
inal act,  passed  March  2,  1819  (P.  L.  p^  300, 
Nixon's  Dig.  [4th  Ed.]  pi  634).  did  not  con- 
template the  formation  of  a  corporation  In 
this  state  to  do  business  out 'of  the  stete,  tot 
the  second  paragraph  of  the  first  section 
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(wUcb  COTKsponds  with  the  derentii  faction 
of  the  act  of  1875)  states  almyiy  that  the  cer- 
tificate shall  state  the  place  or  places  where 
the  bosineea  of  such  company  U  to  be  con- 
ducted, and  the  objects  for  which  the  com- 
pany shall  be  formed;  while  the  later  act  oC 
1875  states,  "the  place  or  places  in  this  state 
or  dsewher^'  where  the  baslness  of  the  com- 
pany is  to  be  -condncted.  Then  the  act  of 
1840  does  not  provide  that  the  certificate  may 
contain  any  limitation  upon  the  powers  ol 
the  corporation,  etc.  It  does  provide  for  an 
Increase  of  the  capital  stock,  precis^  as  does 
the  act  of  1875;  and  the  twenty-second  sec* 
tlou  of  the  older  act  Is  substantially  the  same 
as  the  thirty-third  section  of  the  act  of  1875, 
except  that  It  does  not  contain  the  words, 
"except  where  otherwise  provided  In  the  cer- 
tificate of  incorporation,"  and  the  other  words, 
"and  In  all  cases  by  unanimous  consent  of 
the  stockholders."  The  privilege  given  to  the 
promoters  'of  the  corporation  to  limit  Its  pow- 
ers,  etc,  by  inserting  a  clause  for  that  pur- 
pose In  the  original  certificate,  and  the  excep* 
tion  against  altering  such  certificate  by  a 
majorll^  of  two-thirds,  found  in  the  thirty- 
third  section  the  act  of  1875,  we  first  found 
In  that  act. 

I  am  of  the  opinion  that  the  contention  of 
the  counsel  for  the  defendants  In  this  behalf 
Is  correct,  and  that  the  designation  of  the 
place  where  the  business  should  be  carried 
on,  provided  for  In  the  second  subdivision  of 
the  eleventh  section  of  the  act  of  1875,  does 
not,  when  expressed  in  the  <ffdlnary  way.  In 
obedience  to  the  command  of  that  section, 
amount  to  a  limitation  upon  the  powers  of 
the  corporation,  such  as  is  provided  for  la 
the  fifth  subdivision  of  the  eleventh  section, 
and  such  as  forms  an  exception  to  the  pow- 
er to  change  by  the  consent  of  two-thirds 
given  by  the  thirty-third  section.  I  think 
that  the  words,  "except  where  otherwise 
provided  In  the  certificate  of  Incorporation," 
refer  to  and  can  only  be  satisfied  by  some 
express  provision  In  effect  forbidding  a 
change  in  the  nature  of  the  business  except 
by  unanimous  consent,  and  such  limitation 
is  not  to  be  Implied  from  a  mere  compliance 
with  tbe  mandate  of  the  statute  to  state  cer- 
tain matters  In  tbe  certificate.  To  hold  the 
contrary,  namely,  that  the  ordinary  clauses 
Inserted  in  obedience  to  tbe  mandate  of  the 
statute,  and  forming  the  contract  between 
the  parties,  can  amount  to  a  limitation  such 
as  Is  provided  for  in  the  Qfth  clause  of  the 
eleventh  section,  and  operate  to  prevent  the 
action  of  two-thirds  under  the  thirty-third 
section,  la  to  prevent  any  alteration  in  that 
Instrument  except  by  the  unanimous  consent 
of  all  the  stockholders,  and  so  reduce  that 
section  to  a  mere  nullity,  and  render  it  Inop- 
erative In  every  case.  But  the  complain- 
ants answer  to  this  position  that  the  thirty- 
third  section  does  not  provide  for  any  change 
in  the  place  where  the  business  shall  be  car^ 
rled  on,  but  only  for  a  change  in  the  nature 
of  the  business,  and  that  there  was  here,  by 


the  oertUlcate  of  February  1, 1887.  no  proTi- 
slOD  for  any  "change  In  the  nature  of  the 
business,"  sneh  as  Is  contemplated  by  sec- 
tion 33  of  the  act  of  1876.  Oounsel  who 
opened  the  argument  for  the  complainants 
contended  that  tbe  bnsiness  which  the  cor- 
poration  carries  on  out  of  this  state  is  pre- 
cisely the  same  business  which  it  carried  on 
previous  to  February.  1807,  In  the  state. 
This  Is  true,  as  shown  by  the  answer  and 
evidence^  of  the  business  of  smelting  sine 
ores  carried  on  at  South  Bethlehem,  Pa.,  in 
tbe  plant  ot  the  Lehigh  Zinc  &  Iron  Com- 
pany; but  It  Is  doubtful  If  it  Is  strictly  true 
of  the  business  oarried  on  by  the  Mineral 
Point  Zinc  Company,  or  by  the  plant  of  the 
old— now  extinct— Florence  Zinc  Company. 
At  the  Mineral  Point  Works  they  manufac- 
ture spelter  out  of  ordinary  ores  which  they 
do  not  mine,  and  at  Florence  they  manufac- 
ture high  grade  oxide  ot  zinc  from  sjwlter 
which  they  do  not  even  manufacture.  And. 
turning  to  the  original  certificate  of  1880,  I 
find  that  the  objects  of  the  company  are 
stated  to  be:  "The  mining  of  sine  and 
Iron  ores,  and  other  ores  and  mineral  sub- 
stances, and  the  manufacture  and  sale  of  the 
products  of  such  ores  and  minerals."  If  the . 
force  of  the  word  "such"  la  to  confine  the 
company's  operations  to  reducing  tbe  ores 
mined  by  it,  then  the  work  done  at  Florence, 
and  also  that  at  Mineral  Point,  Is,  upon  a 
strict  construction,  not  within  the  statement 
in  question.  These  manufacturing  processes 
were  never  carried  on,  as  I  understand  the 
pleadings  and  evidence,  by  tbe  New  Jersey 
Zinc  &  Iron  Company;  so  that  there  is  noth- 
ing in  the  circumstances  of  the  case  to  re- 
lieve tbe  statement  In  the  certificate  from 
the  rather  strict  construction  which  I  have 
Just  suggested.  If  I  am  right  in  this  view, 
then  there  can  be  no  doubt  that  the  works 
carried  on  out  of  the  state  at  the  places  just 
named  are,  In  effect,  a  change  In  the  nature 
of  the  business,  and  so,  manlfestiy,  within 
the  scope  of  the  thtrty-third  section,  and 
hence  authorized  by  the  new  certificate. 
This  would  le^-ve  the  only  matter  to  be  con- 
sidered the  reducing  works  at  Bethlehem. 
Be  that  as  It  may,  to  this  position  of  com- 
plainants, however  well  taken,  the  defend- 
ants answer:  If  there  has  been  no  change 
In  the  "nature  of  the  business,"  there  has 
been  no  breach  of  the  Btockholders*  contract, 
for  the  place  of  the  business  so  to  be  carried 
on  was  not,  so  they  contend,  a  material  or 
essential  part  of  that  contract  In  answer 
to  this,  complainants  rely  upon  what  was 
said  by  Vice  Chancellor  Emery  In  the  case 
of  Stickle  V.  Cycle  Co.,  reported  in  32  Atl. 
703^  In  that  case  the  defendant  corporation 
had  been  formed  after  the  passage  of  the  act 
of  May  8.  1888  <P.  L.  p.  412),  which  Is  an 
amendment  of,  but  does  not  materially  alter, 
the  fifteenth  section- of  the  act  of  1875.  The 
certificate  stated:  'That  the  place  In  this 
state  where  the  business  of  such  company  Is 
to  be  conducted  la  the  borough  of  Bockaway. 
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in  the  county  of  MorrlB.  •  •  •  Hie  ot>* 
JectB  for  whlcb  tbe  company  1»  formed  an 
the  manufactoie  of  bicycles,"  etc.  "The  por> 
tkm  of  the  business  of  the  said  company 
which  Is  to  be  carried  on  oot  of  this  state, 
In  the  cities  of  New  York  and  Brooklyn  and 
elsewhere,  Is  the  seUlng  of  the  manufactured 
products  of  said  company."  Speaklag  of 
that  certificate,  the  learned  vice  chancellor 
says:  "This  certificate,  Uierefore,  as  to  the 
part  of  the  business  to  be  done  out  of  the 
■tate,  seems  to  be  a  material  part  of  the  cer> 
tlflcate  of  Incorporation,  to  the  observance  of 
which  the  Incorporators  have  a  right,  under 
this  law  of  1889,  to  hold  the  company  and 
Its  directors.  In  the  absence  of  an  express 
proTislon  In  the  contract  of  Incorporation 
itself  that  the  company  may  carry  on,  out- 
side of  the  state,  other  portions  of  the  busi- 
ness than  that  specified."  Ihea,  aft^  stat* 
ing  that  the  act  of  lfi02,  passed  subsequoit 
to  the  Incwporation  of  the  defendant,  an- 
thorlsed  generally  the  company  to  do  busi- 
ness out  of  the  state,  he  says:  "The  real 
qnestliKi  is,  I  take  It,  whether,  since  the  law 
of  1802,  a  manufacturing  corporatlMi,  which. 
In  Its  cotiflcate.  states  that  Its  manufactur* 
Ing  plant  and  business  shall  be  located  in 
this  state,  and  that  the  outside  business  Is 
the  sale  of  the  manufactured  articles,  can, 
onder  cover  of  this  law,  change  materially 
and  fundamentally  the  objects  of  the  c<»a- 
pany  and  rights  of  the  company  and  its 
shareholders,  as  stated  in  the  certificate,  by 
removing  the  manufacturing  plant  and  bust- 
neas  beyond  the  limits  of  the  state  and  the 
protection  of  Its  lawa  My  present  view  is 
that  It  cannot,  and  that  the  removal  of  the 
^ant  and  manufacturing  business  beyond 
the  state  is  a  change  In  a  material  object  of 
tiie  company,  as  stated  in  the  certificate,  and 
shonld  be  restrained  until  the  right  Is  de- 
termined on  final  bearing."  In  that  case 
there  had  been  no  action  taken  (as  has  been 
here)  by  the  directors  with  the  assent  of 
two-thirds  of  the  stockholders  to  change  the 
nature  of  the  business.  So  that  the  ques- 
tion was  not  whether  two-thirds  of  the  stock- 
holders  might  not  provide  for  moving  the 
works  out  of  the  state,  but  whether  the  dl- 
Tectors  could  do  that  without  such  provi- 
sion. But  the  conclusion  of  the  learned  vice 
chancellor,  as  above  stated,  seems  to  me  to 
weaken,  rather  than  to  strengthen,  the  com- 
plainants' position;  for  It  holds  that  a  mere 
change  of  the  place  In  which  the  business  is 
carried  on  was  In  that  case  a  material  and 
fundamental  change  In  the  objects  ot  the 
company;  which  Is  tantamount  to  holding 
tliat  it  is  a  matter  which  may  be  dealt  with 
under  the  thirty-third  section  of  the  act  of 
IfiTC;  and  In  fact  the  coimsel  who  closed 
the  ancument  for  the  complainants  was  con- 
strained to  adopt  the  latter  position,  and  con- 
tatA  that  the  reducing  of  ores  at  Bethlehem 
ms  a  change  in  the  objects  and  purposes  of 
the  corporation.  But  the  case  of  Stickle 
Qyele  Oo.  differs  troax  this  in  another  rs- 


spect  Its  certificate  ot  incorporation  stat< 
ed,  "The  portion  of  the  business  of  the  said 
company  whlcb  Is  to  be  carried  on  out  of 
this  state  *  *  *  is  the  selling  of  the  man' 
ufaetured  product  of  said  company;"  thus 
stating  with  precision  what  portion  of  the  / 
business  was  to  be  carried  on  out  of  the 
state,  and  by  implication  declaring  that  no 
other  part  of  Its  business  was  to  be  so  car- 
ried on.  Now,  turning  to  the  original  certifi- 
cate of  the  New  Jersey  Zinc  Company,  we 
find  the  language  varying  frmn  this  thus: 
"Om  business  of  selling  the  manofactnred 
products  ot  sudi  ores  and  minerals  out  of 
the  state  of  New  Jersey  Is  to  be  carried  on," 
etc.,  "In  the  city  of  New  York."  And  this  lan- 
guage, unlike  that  In  the  Cycle  Co.  Case,  does 
not,  by  Implication,  declare  that  no  other 
business  besides  selling  was  to  be  carried 
on  out  of  the  state.  TlilB  difference  seems 
to  me  quite  material.  Then,  again,  we  find 
that  case  differs  from  the  present  in  stUl 
another  respect.  The  bill  and  affidavits  up- 
on which  the  motion  for  an  Injunction  rested 
showed  that  the  complainants  were  residents 
of  Rockaway,  and  the  owners  of  real  estate  / 
there,  and  Interested  In  advancing  the  gen-  ' 
eral  prosperity  of  the  town,  and  one  of  them 
was  the  owner  of  the  factory  used  by  the 
CfHporatltm;  so  that  there  was  room  for  In- 
ference that  they  were  Induced  to  assist  In 
the  fcwmatlon  of  the  company,  and  Invest 
ttielr  money  la  It,  for  the  purpose  of  estab- 
lishing a  manufacturing  plant  In  that  town, 
thereby  deriving  incidental  benefit  from  It; 
and  that,  If  the  plant  was  moved  away  from 
Rockaway,  as  was  threatened,  they  would 
lose  the  benefit  of  Its  existence  there.  Tbe 
proposition  there  was  to  move  the  whole 
plant  out  of  the  state  of  New  Jersey  to  the 
state  of  Connecticut,  and  beyond  the  Juris- 
diction of'  the  courts  of  this  state.  The 
learned  vice  chancellor  might  well  hold  In 
that  case  that  such  amotion  was  a  material 
and  fundamental  change  In  the  objects  of 
the  company  and  the  rights  of  the  company 
and  its  stockholders.  I  think  these  consid- 
erations dlstlogulsb  that  case  from  the  pres- 
ent, where  all  the  business  which  was  con- 
templated by  the  original  association  Is  stlU 
carried  on  In  the  state  of  New  Jersey.  The 
purchase  of  the  additional  mines  and  mining 
rights  In  the  county  of  Sussex  Is  admitted 
to  be  clearly  within  the  object  and  purpose 
of  the  original  corporatlcm,  and  the  working 
of  its  mines  and  reducing  the  minerals  de^ 
rived  therefrom  to  merchantable  commodi- 
ties Is  the  principal  object  of  the  company, 
Now,  It  could  not  have  been  of  the  least  con- 
sequence to  the  original  stockholders  where  ' 
that  working  up  Into  marketable  material 
took  place.— whether  In  Newark,  or  Camden, 
or  Phlllipsburg,  or  Philadelphia,  or  New 
York.  They  had  no  local  interests  In  any 
particular  place.  The  question  for  them 
was,  where  could  it  be  done  the  cheapest 
At  the  time  of  Its  organization  this  company 
succeeded  to  the  rights  of  the  old  original 
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New  Jeraey  Zinc  Company,  wUch  alzeadj 
owned  a  manufacturing  plant  at  Newark,  as 
well  as  rigbts  in  the  mines  In  the  Wallkill 
ralley;  and  they  had  tbelr  Belilng  place  In 
the  cltr  of  New  York,  whlcb  accounts  for 
the  fixing  those  localities  in  the  certificate  of 
organization.  But  there  is  nothing  found  in 
the  history  of  the  corporation  and  its  opera- 
tions, -or  in  the  circumstances  surrounding 
them,  to  Indicate  that  there  was  any  particu- 
lar charm  in  the  woricing  up  of  the  mineral 
products  in  the  city  of  Newark  rather  than 
in  the  city  of  Bethlehem,  Ff^  or  that  soch 
a  change  of  the  location  of  the  reducing 
plant  "changes  materially  and  fundamen- 
tally the  objects  of  the  -  company  an&  the 
rights  of  the  company  and  its  shareh(rtdera" 
to  such  an  extent  as  to  induce  a  court  of 
equity  to  Interfere  to  prevent  a  material  in- 
Jury  to  the  complainants. 

The  cs4o  in  hand  is  In  marked  contrast 
with  Kean  t.  Johnson,  9  N.  J.  Bq.  401; 
Zabriskie  v.  Railroad  Co.,  18  N.  J.  Eq.  176; 
Black  T.  Canal  Co.,  24  N.  J.  Eq.  455;  and 
Mills  T.  Ballroad  Co.,  41  N.  J.  Bq.  1,  2  AtL 
458,— In  which  cases  the  doctrine  of  the  in- 
Tiolabillty  of  contracts  between  stodkhold- 
ers  without  the  consent  of  each  stockholder 
has  been  stated,  exemplified,  and  upheld  by 
our  courts.  In  each  of  them  there  was  a 
radical  change  In  the  purpose  and  objects  of 
the  corporation.  In  Kean  t.  J^Anson  the 
complainant  was  a  stockholder  In  a  com- 
pany chartered  and  organised  for  tlie  pnr^ 
pose  of  bnUdlng  and  operating  a  railroad 
from  Elizabeth  to  Somerrllle,  and  the  propo- 
sltl<m  was,  in  effect,  to  merge  that  Into  a 
company  for  the  purpose  of  extending  its 
line  from  Somerville  to  Baston.  Hie  tran^ 
action  was,  in  form,  a  sale  of  the  older  rail- 
road to  the  later  one.  Its  real  character  was 
well  stated  by  the  learned  master  (page  418) 
as  follows:  "In  form,  it  was  a  sale  ot  the 
road;  In  fact,  it  was  an  extension  of  It,— 
an  additlMi  to  the  originally  proposed 
•cbeme."  Tbe  railroad  from  Blisabetb  to 
Somerrllle  was  of  easy  construction,  passed 
through  a  thickly-populated  district,  and  its 
operation  proved  to  be  highly  profitable. 
The  extension  from  Somerrllle  to  Baston 
passed  through  a  different  character  and  sec- 
tion of  country,  InvolTlng  greater  expense  in 
Its  constmctlOTi.  and  was  not  so  promising 
an  Investment  Wbetber  the  extension 
would  be  a  pecuniary  snccess  or  not  was 
problematic  and  speculative.  The  same  vnu 
true  in  a  more  marked  degree  of  the  pro- 
posed extension  of  the  railroad  In  Zabrlskle 
V.  Railroad  Co.,  18  N.  J.  Bq.  ITS.  Both  these 
changes  in  the  contractnal  rights  at  the 
«tockh<rtders  were  held  by  the  learned  Judges 
to  be  a  "fundamental  alteration  of  ttie  coin 
tract**  and  a  "material  deviation"  from  the 
•wrlginal  object  and  devotion  of  the  funds  to 
**obJecta  essentially  different'  from  those 
<«lglnally  cuitemplated.  At  page  182,  COian- 
crllor  Zabrlskle  says  of  the  extension  In  that 
case:  "The  extension  authorized  by  the  act 


of  1861  Is  a  radical  change  In  the  object  of 
this  corporatioa.  It  Is  an  entHprlse  entirely 
different  tnm  that  m  the  chartw."  And  at 
page  188:  "It  is  settled  that  the  objects  and 
business  of  the  partnership  ux  corporation 
cannot  be  changed  oc  abandoned,"  etc.  And 
Mr.  Beach,  In  his  treatise  on  Private  Oorpih 
rations  (section  41),  speaking  of  amendmente 
to  charters  which  should  bind  the  stockhold- 
ers, says:  "If  the  amendment  be  for  the 
benefit  of  the  corporation,  or  merely  anx- 
lllary  to  the  original  purposes  for  which  the 
company  was  organised,  the  consent  of  a 
majority  of  the  members  is  sufficient  to  ren- 
der it  effective  and  binding  upon  all  the  in- 
coiporators;"  clttug  a  large  number  of  au- 
thorities tor  that  posltim.  "But"  he  con- 
tinues, "if  the  ammdment  tw  fundamental, 
radical,  and  vital,  the  unanimoue  acceptance 
of  all  the  Incorporators  la  requisite  to  ren- 
der it  binding,"  ete.  And  In  section  42,  dis- 
tinguishing between  changes  that  are  mate- 
riel and  those  that  are  Immatoial.  he  says: 
"Whether  an  amendment  be  material  or  im- 
mat«lal  depends  largely  upon  the  dlxenm- 
stances  of  each  particular  case.  Under  cer- 
tain circumstances  amendments  authwizing 
railway  companies  to  build  brantA  lines  have 
been  held  to  be  mwely  auxiliary  to  the  origi- 
nal purpose  of  Ineorporation,  and  acceptance 
thereof  by  a  majority  of  the  stockholders  was 
deemed  sufilclent"  Applying  these  rules  to 
this  case,  I  am  of  the  (pinion  that  it  Is  dis- 
tinguishable tnm  Stickle  v.  Cycle  Oo.,  and 
that  the  carrying  4m  of  the  reducing  works 
at  Bethlebem  Is  not  a  breach  of  the  original 
contract  But  I  am  further  of  the  opinion 
that  tf  the  carrying  on  of  the  business  out 
of  the  state  to,  nnder  the  circumstances,  a 
breach  of  the  terms  of  the  cwtract  as  con- 
tained in  the  original  certificate  of  organisa- 
tion, tbva  It  la  vrlthin  ttie  reach  of  the  clause 
In  the  tblrty-ttilzd  section  authorizing  a 
change  in  the  nature  of  the  business  by  the 
assent  of  two-thirds  of  the  8tockh(dders.  I 
think  that  'It  would  be  too  narrow  a  con- 
struction ot  tiie  language  Jnst  refored  to 
to  ccmflne  It  within  Its  Utwal  terms,  as  con- 
toided  for  by  the  ctunplainants;  and  it  would 
be  strange,  Indeed,  If  tite  legislature  must 
be  understood  to  have  authorised  a  (Change 
In  so  important  a  mattw  as  the  nature  of 
the  business,  and  omit  to  provide  tor  a 
change  of  its  mere  location.  The  law  ad- 
ministered In  this  state  with  r^ard  to  the 
invlolabUlty  ot  contracts  was  wdl  settled 
many  years  before  the  passage  of  tiie  act  of 
ISIS.  The  leading  case  of  Kean  v.  Johnson 
was  decided  In  1868.  Tbat  was  followed  by 
Zabrlskle  v.  Railroad  Co.  In  1867;  and  i^iUn 
by  Black  v.  Oanal  Oo^  In  1878.  And  It  Ui 
fairly  inferable  that  the  thirty-third  section 
was  Intended  to  prevent  a  few  (Ussentient 
stockholdem,  as  here,  from  setting  up  th^ 
wills  against  the  will  of  a  large  majnlty, 
and  the  statute  should  be  «o  constoned  as  to 
further  that  <^ect  The  case  Is  one  wbldi 
does  not  ap{»eal  to  a  court  ot  equity.  Th» 
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owocraUp  and  operatttn  of  the  Betblehem 
plant  Is  of  great  value  and  Unpwtance  to  tlie 
corporation.  It  would  be  a  jKMltlve  pecun- 
Inrj  Injnry  to  the  ctnnpany  to  deprlre  It  of 
the  nae  of  thoae  works- 

So  far  I  have  considered  the  case  ae  If  tiie 
New  Jersey  Zinc  Company  was  directly  oper- 
attats  these  eztratorltorlal  works  by  Its  hired 
agents,  and  have  treated  the  machinery  of  the 
maintenance  of  the  extraterritorial  corporate 
oTganizatlons  as  a  mere  shell,  and  haTe  not 
considered  a  powerful  argument  addressed 
to  me  by  the  defendants  to  the  effect  tiiat 
the  anttiorlty  to  purchase  stock  In  other  ear- 
porattona  was  undoubtedly  a  chaiq^e  In  the 
nature  of  Its  business,  which  Is  within  the 
language  of  the  thirty-third  section  of  the 
act,  and  hmce  beyond  the  crltlidsm  of  the 
counsel  of  complainants  In  that  beluU;  and 
that  the  ownership  the  stock  carried  with 
It  the  right  to  ezerdee  the  ordinary  rights 
of  a  stockholder  in  electing  the  officers  of 
the  corporation,  and  through  them  determin- 
ing its  policy.  A  part  of  the  argument  is 
that,  while  the  ownership  of  stock  In  other 
corporations  was  not,  perhaps,  wltbln  its 
power  in  1880,  when  the  corporation  was  or^ 
ganlced.  It  haa  been  authorized  by  subae- 
qnoit  l^A^tlon  in  existence  at  the  time  the 
conttact  at  January,  1807,  was  made,  and 
that  the  talt  purview  of  the  thirty-third  nei> 
tlon  (rf  the  act  Is  to  enable  the  company  to 
change  Its  purposes  by  taking  on  any  bust- 
nesB  which  Is  within  the  powers  delegated 
by  the  legislature  to  such  a  corporation  at 
the  time  the  right  U  exercised.  'Wltttout  de- 
ciding that  question,  I  am  of  the  opinion,  for 
the  reasons  already  stated,  that  the  amend- 
ed certificate  became  ^ectlve  to  change  the 
objects  of  the  Cfarporation  under  the  thirty- 
third  section  of  the  act  of  1875,  and  that  It 
Juatlfled  the  ownership  and  the  carrying  on 
of  all  the  extraterritorial  works,  and  that  It 
Is  Immaterial  whether  a  mere  change  of  lo- 
cation Is  strictly  within  that  section  or  not 
and  ^t  the  bin  must  be  dismissed,  with 
costs.  X  will  add  that  the  amount  Involved 
fn  the  controversy,  the  Importance  of  the 
questions  presented,  and  the  earnestness  tt 
the  counsel  for  complainants  have  Induced 
me  to  give  my  reasras  at  greater  length 
than  any  dlfflcnlty  in  t^e  solutlcm  of  those 
questions  would  warrant. 


SPOmSWOODS  V.  DBIAWARD,  L.  ft  W. 
R.  CX>. 

(Oonrt  <tf  Bmws  and  Appeals  of  New  Jersey. 
March  14,  1880.) 

BILL  OF  BXCBPTIONS— WAIVBR-BTIPULATION. 

A  ttipnlatioD  of  the  parties  cannot  make 
•vailable  bUU  of  excepttons  whidi  have  been 
waived  by  tbs  taking  of  a  mle  to  show  cause 
without  reserving  them. 

Error  to  drcoit  court,  Essex  county. 

Action  by  George  ^ottlswoode  against 
the  Delaware,  Lackawanna  &  Western  Bail- 
road  Company.   Verdict  for  plaintiff  on  rule 


to  show  cause  discharged  on  compliance  with 
ordor  of  supreme  court  40  AtL  506.  Stipu- 
lation filed  that  If  nile  was  dlscha^ed,  de- 
f  endant  could  thai  file  bill  of  ac^tlims.  BUI 
dismissed. 

Flarel  McOee,  for  plaintiff  In  error. 

PER  CURIAM.  The  court  Is  of  opinion 
that  the  rule  as  made  by  Judge  Child,  with- 
out reserring  the  exceptions,  most  stand. 
That  matter  Is  one  entirely  within  the  dls- 
cretlota  of  the  Judge  allowing  the  rule,  and 
cannot  be  controlled  by  the  parties.  I^Ib 
court  cannot  consider  exceptions  not  so  ce> 
served. 


(88  N.  H.  1) 
JANEL.IM  V.  DENONCOUB. 
(Sapreme  Court  of  New  Hampshire.  Rocking- 
ham.  July  27,  1804.) 

RHCORD  or  BILL  OF  SALS-NOTICB  TO  CRBD- 
ITORS. 

1.  A  bill  of  sale,  not  being  sn  instrament  re- 
quired by  law  to  be  recorded,  a  record  of  it  ia 
not  notice  of  sale  to  the  creditors  of  the  vendor. 

2.  In  an  action  gainst  a  sheriff  for  levying 
upon  a  kiin  of  brick  which  had  been  sold  by  the 
debtor  to  plaintiff,  It  appeared  that  the  bricks, 
after  being  sold,  remaiwd  in  the  brickyard  of 
the  vendor  to  permlarfon  of  the  vendor's  wife, 
who  had  no  interest  In  the  brickyard  except  In 
remainder  after  her  hnsband's  death.  The  onJ^ 
act  of  open  and  viaible  ownership  by  plaintiff 
was  the  covering  of  the  kiln  by  ;^aintifrs  serr- 
ant  Bttd,  that  tiiere  was  no  sndi  change  of 
possesion  as  would  amount  to  notice  to  the  cred- 
itors. 

Tnmr  by  Joseph'  A  JaneDe  against  George 

A  Denoncour,  Judgment  for  defendant 

Trovor  for  a  kiln  of  brick  attached  by  the  de- 
fendant as  deputy  sheriff,  upon  writs  against 
que  Morrell  on  November  26,  1S92,  and  aula- 
sequently  sold  upon  executions  issued  In  the 
actions.  Trial  by  jury.  Verdict  for  the  plain- 
tiff. At  the  dose  of  the  evidence  the  defend- 
ant moved  that  a  verdict  be  directed  for  him. 
The  motion  was  denied,  and  the  defendant 
excepted.  November  21,  1882.  the  idainttff 
purchased  of  Morrell,  tor  $1,876,  "all  the 
hard  brick  in  the  kiln  situate  In  the  brickyard 
In  said  Plalstow  known  as  the  'Janelle  Brick- 
^rd,'  now  occupied  by  me,"  and  took  a  bill 
01  sale  containing  the  wwds  quoted,  and  a 
statement  that  Morrell  put  him  in  possession 
of  the  property  by  delivering  to  him  ''this 
deed  in  the  name  of  the  whole."  The  plain- 
tiff caused  the  bill  of  sale  to  be  recorded  in 
the  office  of  the  town  clerk  of  Plalstow  on 
the  day  of  its  date.  The  trade  was  not  made 
at  the  yard  where  the  kiln  was,  and  the  plain- 
tiff did  not  go  to  the  kiln  after  his  purchase 
prior  to  the  attachment;  but  his  servant,  1^ 
his  direction,  pot  a  covering  over  the  kiln 
during  the  Interv^Ing  time.  At  the  time  of 
the  purchase  the  plaintiff  obtamed  peimisslon 
of  Uorrell's  wife  to  have  the  kiln  remain  In 
the  yard  until  he  disposed  of  It  The  yard 
formerly  bdonged  to  Mrs.  MoireU's  father, 
who  by  will  gave  to  Morrell  the  right  to  use 
and  occupy  the  same  during  his  life,  and  to 
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IComll'B  wlfs  the  laddiw  of  hli  artata. 
Then  ma  no  delivery  of  the  property  except 
that  made  hj  the  deUrerr  of  the  bUt  (tf  aale, 
and  the  only  actual  ^Mneaaton  the  plaintiff 
had  of  the  brick  after  hla  pnrcbaae  and  before 
the  attachment  was  such  aa  he  acquired  by 
4dlTex7  of  the  bill  of  sale,  by  canalng  &e 
*fSla  to  be  covered,  and  by  gettlnff  the  permla- 
Blou  above  stated  from  Mrs.  MorrelL  The 
sale  to  the  plaintiff  was  without  fraud.  In  fact, 
or  any  secret  trust 

Drury  &  Peaslee  and  Iliomaa  Learltt,  for 
plaintiff.  B!*»hnan,  Xoiug  ft  O'Neill,  tot  de* 
fendant.  . 

SMITH,  J.  The  question  Is  whether  there 
was  such  change  of  poesesslon  as  Is  required 
to  constitute  a  good  delivery  as  against' the 
vendor's  creditors.  The  acts  indicating' change 
of  ownership  relied  on  by  the  plaintiff  are 
the  recording  of  the  bill  of  sale  in  the  office  of 
the  town  clerk  on  the  day  of  its  date,  permla- 
slon  by  Mrs.  Morrell  that  the  kiln  might  re- 
main in  the  yard  until  disposed  of,  and  the 
putting  of  a  covering  over  the  kiln  by  the 
plaintiff's  servant,  by  bis  direction,  iHior  to  the 
attachment  The  bill  of  sale  not  being  an  m- 
stniment  required  by  law  to  be  recorded,  the 
record  was  not  notice  to  creditors  of  the  sale. 
Mrs.  MorreU  having  no  estate  In  the  brickyard 
during  the  life  of  her  husband,  and  no  posses- 
sitm  or  right  of  possession,  her  permission  to 
the  plaintiff  to  occopy  it  was  of  no  more  effect 
than  that  of  any  stranger  to  the  title.  Moi^rell 
was  tenant  for  life  of  the  brickyard,  remain- 
der m  bis  wife.  Ttie  brlclis  were  manufac- 
tured in  the  yard,  and  were  In  the  kiln  when 
B<^d  to  the  plamtiff.  His  act  In  permitting 
them  to  remain  on  the  land  of  the  vendor  after 
a  reasonable  time  for  removing  them,  wttiiont 
the  exercise  of  visible  acts  at  ownership,  was 
a  leaving  of  them  in  the  vendor's  possession. 
There  remains  the  fact  that  the  plaintiff,  hf 
hla  servant  after  his  pnrdiase,  and  b^ore  the 
attachment  put  a  covering  over  the  kiln.  This 
was  the  only  act  of  open,  visible  ownership  ei- 
erdsed  by  the  plaintiff.  Tbe  trade  was  not 
made  at  the  yard,  and  the  plaintiff  did  not 
personally  go  to  the  kiln  before  the  attach- 
ment It  la  manifest  there  was  no  such  visi- 
ble and  notorloos  change  of  possession  aa 
would  amoont  to  notice  to  creditors  of  a 
change  in  ownership.  Judgment  for  the  de- 
fendant 

OHASE^  J.,  did  not  sit   OABFBNT^  J« 
flittftntfil    The  others  concurred. 

(68  N.  H.  3) 

BIZZOLI  V.  KBLLEn  ct  aL 

(Snprems  Court  of  New  Hampshire.  BocUng- 
ham.   July  27,  1884.) 

TBIAL-INBTRPCnONS  TO  JURT  IN  ABSBNOS 
OF  ONB  OF  THB  PARTIES. 

1.  Additional  inatmctlonfl  may  be  givoi  to  the 

In  open  court 

It  is  the  duty  of  the  parties  or  thdr  counsel 
to  he  present  during  the  entire  trial  of  the  cauae, 


BOFOBXaB.   •  (N.H. 

and  an  abaait  poitr  cannot  comgialn  If  bistnic- 
tlons  are  glTcn  to  the  juiy-ln  Us  absence^ 

Exceptions  from  Bocklngbam  county. 

ActloB  b/  Joseph  BlB<dl  agalnat  CSiarles 
Eelley  and  Oeorge  I*.  A.  KMIey,  From  an 
order  doiying  a  motltm  by  plaintiff  to  aet 
aside  a  verdict  for  d^mdanti  and  pant  a 
new  trial,  plaintiff  excepts.  Overruled. 

Case  for  personal  Injuries.  Trial  by  jury. 
Verdict  for  the  defendants.  The  plaintiff 
moved  to  set  aolde  the  verdict  and  also  that 
a  new  trial  be  granted,  because  upon  the 
request  of  the  jury  for  farther  instmctiona 
they  were  brought  Into  court  and  ao  In- 
structed, m  the  absence  ctf  the  plaintiff  and 
his  counsel.  The  motions  were  denied,  and 
the  plaintiff  excepted. 

Thomas  Leavltt  and  Frink  &  Batcb^der, 
for  plaintiff,  ualvfn  Page,  tat  defendants. 

SMITH,  J.  The  Jury,  by  their  own'  re- 
quest were  brought  into  court  and  glveax  . 
further  Instructions,  In  the  absence  of  the 
plaintiff  and  bis  counsel.  It  Is  not  stated 
what  the  instructions  were,  and  there  was 
no  request  for  such  statement  There  Is  no 
complaint  that  they  were  not  correct  or  ap- 
plicable, but  a  suggestion  merely  that  they 
may  not  have  been.  It  was  the  plalntlfira 
right  to  have  them  stated,  If  fie  wished  It; 
and,  in  the  absence  of  such  8tatem«it  It 
must  be  presumed  they  were  correct  and 
such  as  the  facts  of  the  case  called  for.  The 
additional  instructions  were  given  In  open 
court  That  this  may  properly  be  done  Is 
not  an  open  question  In  this  state  (Abeam 
V.  Mann.  60  N.  H.  472,  476),  and  In  other  Ju- 
risdictions. EuUberg  v.  0*DonneIl,  168  Mas& 
406,  S3  N.  m  528;  Chapman  v.  Railway  Co., 
28  Wis.  296.  It  is  also  matter  of  familiar 
practice  In  this  state  that  written  mstruc- 
tlons  may  be  sent  to  the  Jury  without  notice 
to  counsel  when  the  court  Is  not  in  session, 
to  be  returned  and  filed  with  the  verdict 
Shapley  v.  White,  6  N.  H.  172;  School  Dist 
No.  1  V.  Bragdon,  23  N.  B.  607,  617;  Bassett 
V.  Manufacturing  Oo.,  28  N.  H.  438;  Allen. 
V.  Aldrlch,  29  N.  H.  63;  State  v.  Prescott  87 
N.  H.  203.  SO  Atl.  842.  It  Is  the  duty  of  pai^ 
ties  or  their  counsel  to  be  present  while  tbe 
court  la  open  until  the  trial  Is  concluded. 
EuUberg  v.  O'Doitnell.  supra;  Chapman 
Bailway  Co.,  supra.  The  fact  that  the  plain- 
tiff and  his  counsel  abetted  themselves 
while  the  Jury  were  deliberating  upon  their 
verdict  did  not  deprive  the  Judge  of  his 
right  and  duty  to  give  such  further  instruc- 
tions as  would  aid  tbe  Jury  in  arriving  at  a 
correct  verdict  To  hold  otherwise  would 
put  it  in  the  power  of  a  party  or  his  couns^ 
by  absenting  himself,  to  obstruct  the  busi- 
ness of  the  court  and  would  Increase  the 
risk  of  a  verdict  founded  on  an  Imperfect 
nndmtandlng  of  the  principles  ot  law  appU- 
cable  to  the  case.  Bxceptlons  OTwmled. 

BLODGBrrr,  2.,  dU  not  lit  Ihd  othen 

.omcurred. 


Jnj 
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171  Conn.  TSt) 
BETTS      CONNECnOUT  INDDMNITZ 
ASS'N. 

(Saomiie  Oonrt  of  Errofs  «t  Oonneetient 

1899.) 

INSURANCB    COMPANIES— RECBIVERS—POWBR 
TO  UEVY  ASSESSMENTS  AS  ASSET— CAPI- 
TAL STOCK  AS  LUmUTY. 

1.  On  an  application  for  ttie  appointment  of 
a  recelTer  for  an  insurance  company,  in  deter* 
mining  the  assets  of  an  indemnity  association, 
which  has  power  to  levy  assessments  on  its 
member*,  no  value  can  be  assigned  to  sach  pow- 
er. 

2.  Cbarter  of  the  Connecticnt  Indemnitr  Asso- 
ciation (10  Sp.  Laws,  p.  616,  S  8)  provides  that 
nch  aasodation  may  commence  buirineBB  when 
«  capital  of  $SO,000  has  been  subBcribed,  which 
shall  be  in  lien  of  a  reserre.  Gen.  St  }  2861, 
prorides  for  a  reinsurance  reserve,  based  n^n 
the  value  of  policies;  and  section  2870  provides 
that  andi  reserve  shall  constitute  a  liability. 
Held,  that  under  these  provisions  the  capital  of 
the  Coonectlcut  Indcmmty  Association  must  be 
treated  as  a  liability  in  proceedings  to  appoint 
a  receiver  on  the  gronnd  of  insolveni?* 

3.  Under  Gen.  St.  S  2S69,  providing  that  if,  on 
the  hearing  of  a  petition  by  the  insurance  com- 
missioner for  the  appointment  of  a  receiver  for 
an  insnrance  company,  the  assets  of  the  com- 
p«ny  are  less  than  three-foorths  of  its  Uabilides, 
■nco  receiver  shall  be  appointed,  a  receiver  will 
not  be  Appointed  where  the  assets  at  the  time 
of  fillnK  the  petition  are  less  than  three-fourths 
of  its  liabilities,  but  at  the  time  of  the  bear- 
ins  are  more  than  three*fonrth8. 

Petition  for  a  receiver  by  Frederick  A. 
Betts,  as  Insurance  commissioner,  against  the 
Connecticut  Indemnity  Association.  Dismiss- 
ed. 

Theodore  M.  Maltble  and  James  T.  Moran, 
for  petitioner.  John  W.  Ailing,  Henry  Stod- 
dard, and  John  P.  Kelloi^  for  defendant  ' 

BAXDWIN.  J.  The  defendant's  charter  (10 
Sp.  lAws,  p.  618)  refers  (section  ]^  to  Its  ot>- 
Ject  as  "assessment  insurance  In  case  of  death 
or  otberwise,  payments  for  which  may  be  col- 
lected annually' or  otberwise  as  agreed,"  and 
glTes  It  poTra  (sectiMi  2)  to  "Issue  poUcies 
and  certificates  of  membership."  It  was  also 
prOTlded  (section  8)  that  It  "shidl  have  a 
working  capital"  of  not  exceeding  9200,000, 
and  'may  commence  business  undor  Oils  ddar- 
ter  when  fifty  thousand  dollars  shall  have 
been-  subscribed  for  and  paid  in  to  said  work- 
ing capital,  which  shall  be  In  lieu  <tf  a  re- 
serve." The  same  section  declares  that  If,  at 
any  time,  "the  funds  collected  by  assessments 
and  set  apart  as  a  mortnary  or  other  fund  for 
tlie  payment  or*  claims  for  "Indemnity  In 
sickness,  accident,  old  age  or  deaili,  by 
Tlrtne  of  a  certificate  of  membership  or  pol- 
icy," be  hisufflclent  for  the  purpose,  "then 
■aid  working  capital  shall  be  liable  for  the 
payment  of  such  claim,  and  any  assets  or 
property  of  said  association  may  be  taken  or 
applied  for  the  payment  of  the  same."  In  de- 
temUnlng  the  amount  of  its  assets  for  the 
parposes  of  this  proceeding,  no  value.  In  miy 
opinion,  diould  be  assigned  to  Its  power  to 
levy  assessments.  For  assessments  which 
liave  been  actually -made  and  c(dlected,  the 
company  Is  entitled  to  credit,  but  It  probably 
44A.-S 


has  no  right  of  action  for  any  such  dues,  even 
If  levied,  which  remaiu  unpaid.  Association 
T.  Hunt,  127  lU.  257,  20  N.  E.  65;  Lehman  t. 
Clark,  174  ni  279,  51  N.  B.  222.  Life-  In- 
surance, whether  offered  an  the  asessment 
plan  or  in  return  for  stipulated  premiums.  Is 
ordinarily  a  unilateral  contract,  and,  if  the 
holders  of  the  defendanf  s  policies  are  under 
any  obligation  to  respond  to  calls,  It  Is  one 
the  nature  of  which  has  been  left  so  Indefi- 
nite as  to  afford  no  proper  basis  for  its  valua- 
tion as  an  asset  The  charter  provision  tbat 
the  working  capital  "shall  be  In  lieu  of  a  re- 
serve" must  be  read  In  view  of  Gen.  St  H 
2854,  2870,  by  which  the  term  "reinsurance 
reserve"  Is  given  a  precise  meaning.  The  de- 
fendant, by  reason  of  Its  power  to  a^ss  Its 
policy  holders,  was  relieved  of  the  necesdty 
of  maintaining  so  large  a  fund  of  this  char- 
acter as  that  required  In  the  case  of  ordinary 
life  Insurance  cwupanl^;  but  the  place  of 
the  fund  to  the  extent  of  $00,000  (which  was 
the  minimum  amount  that  It  was  required  al- 
ways to  maintain)  was  equally  among  Its 
liabilities,  BO  far  as  regards  proceedings  in 
Insolvency.  Its  possession  of  a  certain 
amount  of  accumulated  capital  was  demand- 
ed for  the  security  of  its  policy  holders,  and 
$50,000  is  confessedly  far  less  than  the 
amount  of  what  would  have  been  Its  proper 
reserve,  had  it  bera  Incorporated  to  transact 
the  business  of  life  Insurance  In  the  ordinary 
manner.  (Sen.  St  S  2869,  provides  that  If, 
upcm  the  hearing  of  a  petltitHi  of  this  char- 
acter, the  aSKts  of  the  comimny  are  found  to 
be  less  than  three-fourths  of  Its  liabilities,  a 
recover  shall  be  appointed.  Proceeding  up- 
on the  basis  of  estimate  stated  above,  I  have 
found  that  the  assets  of  the  defendant  were, 
when  the  petition  nns  brought,  less  than 
three-fotu*ths  of  Its  liabilities.  I  have,  how- 
ever, also  found  that,  p^ding  the  petltlcm,  its 
Uabntties  have  been  so  far  reduced  that  at 
the  date  of  the  hearing  they  were  less  than 
Its  assets.  In  my  i^lnlon,  the  statute  makes 
the  time  of  the  hearing  (provided  the  door 
has  been  opoied  by  prc^r  pleadings)  that  as 
of  which  the  financial  condition  of  the  com- 
pany is  to  be  ascertained.  If  every  dalm 
against  the  defendant  had  been  discharged, 
and  It  owed  nothing,  except  by  virtue  of  Ite 
obligation  to  malDtein  a  working  capital  of 
at  least  $50,000  taking  the  place  ot  the  or- 
dinary insnrance  reserve  Its  possession  of  ss- 
sets  to  that  amount  would  clearly  make  it 
useless  to  appoint  a  receiver.  The  function 
of  such  an  c^cer,  undw  this  statute  Is  to 
wind  up  an  Insolvent  company.  If  the  com- 
pany Is  not  Inscdvoit,  there  can  be  no  occa- 
sion for  the  termination  of  Ito  existence.  The 
defendant  still  has  outetandlng  llabilitlce,  but 
they  amount  to  leas  than  its  assets,  and  these 
largely  exceed  $50,000  In  value.  There  woidd 
seem  to  be  no  difference,  in  point  of  law,  be- 
tween the  standing,  to  a  proceeding  of  this 
character,  of  a  company  which,  during  its 
pendency,  has  absolute  freed  Itself  from 
debt,  and  one  remaining  Is  debt,  bat  to  an 
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unount  len  than  that  <tf  its  uaett.  In  either 
case  the  reason  for  taking  it  out  of  the  hands 
of  Its  directors  and  Into  the  poaseBslw  of  the 
oonrt  has  ceased  to  eitet  The  appointment 
of  a  receiver  is  an  equitable  remedy,  and  In 
all  snlts  In  equity  the  conrt  considers  mat- 
ters arising  after  their  Instltntlon,  which  have 
been  set  ont  by  supplemental  pleadings,  and 
so  molds  the  decree  as  to  do  Justice  upon  the 
state  of  facts  shown  at  the  final  hearing. 
The  function  which  I  am  called  upon  to  dis- 
charge Is  a  Judicial  cme.  The  Judicial  power 
of  this  state  Is  "rested  In  a  snprone  court  of 
errors,  a  superior  court,  and  sndi  InferlOT 
courts  aa  the  general  assembly  ^all,  from 
time  to  time,  ordain  and  establish."  Const 
art  5.  Whether  I  am  to  bo  regarded  as  now 
exercising  Judicial  power  rested  in  the  su- 
preme court  of  errors  or  In  the  superior  court 
(Appeal  of  Norwalk  St  Ry.  Oo.,  69  Cionn.  676, 
601,  87  Atl.  1080,  and  88  AtL  706),  It  Is  an 
equitable  iwwer  to  be  exerted  (so  fsr  as  Oe 
statute  prescribes  im  different  rule)  In  ac- 
cordance wllb  equitable  doctrines  and  prin- 
dplea  These  led  me  to  allow  the  supple- 
mental answer  to  be  filed,  and  since  It  has 
been  supported  by  proof,  they  must  dictate 
what  Is  the  appropriate  Judgment.  The  petl- 
tlon  to  dismissed,  without  costs,  but  the  de- 
cree win  be  so  drawn  as  to  protect  policy 
holdcn  agidnst  any  claims  of  lapse  on  ac- 
count of  their  tallure  to  pay  prantums  or  as- 
sessmenta  during  the  pendency  of  the  action. 


.C71  Vt.  175) 

TOWN  OP  WBSTPIELD  r.  TOWN  OF 
COVENTRY. 

(Supreme  Conrt  of  Vermoiit    Orleans.  April 

13,  1896.) 

PAVPSRS-^aNNEXATION  OF  PART  OF  TOWN 
IN  WHICH  PAUPER  RESIDES— UA- 
BILITT  OP  TOWNS. 

1.  Where  the  part  of  a  town  in  wbich  a 
paaper  resides  is  annexed,  by  legislatire  enact- 
luent,  to  another  town,  the  residence  of  snch 
panper,  with  the  right  to  support  incident  there- 
to. IS  transferred  to  the  latter  town. 

2.  Where  a  person  resided  In  a  part  of  a  town 
for  more  than  three  years  prior  to  tbe  time 
when  snch  part  was  annexed,  by  legialative  en- 
actment to  another  town,  and  after  remaining 
in  tlie  latter  town  aboat  18  months  removed  to 
a  third  town,  and  there  became  a  paaper,  the 
first  town  U  not  liable  for  the  support  given 
BUeh  pauper,  under  V.  S.  8  3171,  which  provides 
that  If  a  person  is  in  need  of  assistance  for 
himself  or  family  the  town  shall,  on  application, 
reUeve  such  person  or  liis  family,  and  if  he  has 
not  resided  In  sach  town  for  three  years,  sup- 
porting himself  aod  family,  the  town  famishing 
support  ma;  recover  the  expense  thereof  from 
the  town  where  he  last  resided  for  the  space  of 
three  years;  as,  by  annexation  of  the  territory* 
the  reddence  of  such  pauper  and  his  right  to 
eoppwt  were  transferred. 

Start,  J.,  dissenting. 

Exertions  from  Orleans  county  court; 
Hunson,  Judge. 

Action  by  the  town  of  Westfleld  against 
the  town  of  Corentry  for  the  support  of  a 
pauper.  Ther*  was  a  Judgment  for  i^aintiff, 
and  def  aidant  excepts.  Reversed. 


John  Tonng  and  O.  S.  Annls,  for  plaintiff. 
3,  W.  Redmond,  ftnr  defendant 

TTLEB,  J.  This  case  was  tried  opoa  an 
agreed  statemmt  of  fftcts       which  It 
pears  that  Margaret  Berry,  the  paupor,  had 
reirided  continuously  for  more  than  20  yean 
next  preceding  April  1,  1886,  in  that  part  of 
defendant  town  known  as  "Coventry  Gore." 
which  was  on  April  1,  1896.  annexed  to  and 
made  part  of  the  town  of  Newport  pursuant 
to  No.  287  of  the  Acts  of  18M,  and  that  dmv 
ing  all  that  time  she  had  supported  herself 
and  family.   She  continued  to  reside  there 
untn  October,  3886,  when  she  left  her  house 
and  farm  and  moved  to  the  plaintiff  town, 
where  she  has  ever  since  resided.  In  the 
spring  of  1887  She  was  poor  and  In  need  of 
relief,  and  the  town  of  Westfleld,  by  its 
overseer  of  the  poor,  furnished  her  assist- 
ance, and  called  upon  Coventry  for  reim- 
bursement which  was  made,  and  the  town 
of  Coventry  thereafter,  until  March  8,  1888. 
supported  the  pauper  In  the  plaintiff  town, 
when  It  refused  longer  to  support  her,  and 
the  plaintiff  afterwards,  nntU  the  bringing  of 
thia  suit  suMWrted  her,  and  now  seeks  in 
this  action  to  recovo-  for  sndi  support  under 
V.  S.  I  8171,  which  is:  "If  a  person  Is  poor 
and  In  need  of  asBlstance  for  himself  or  fam- 
ily, the  orerseer  of  the  poor  of  any  town 
shall,  when  an^catlon  for  snch  assistance 
is  made,  rellere  such  pemHi  or  his  fiunlly. 
and  If  be  has  not  resided  In  snch  town  for 
Cbree  years,  supporting  himself  and  family, 
and  is  not  of  SDfildent  ability  to  prorldt* 
such  assistance,  the  town  so  furnishing  thc> 
same  may  recorer  the  expense  thereof  from 
the  town  where  he  last  resided  for  tbe  spact> 
of  three  years,  supporting  hlms^  and  &mily. 
in  an  action  for  money  laid  out  and  expend- 
ed." The  defense  is  that  .the  land  upon 
which  the  pauper  resided  In  Coventry  was. 
by  the  act  referred  to,  annexed  to  Newport, 
and  that  the  annexation  of  the  land  carried 
with  It  the  burden  of  supporting  the  pauper, 
although  the  act  contained  no  prorislon  be- 
yond the  setting  off  of  the  Ctore  from  Oor- 
entry  and  annexing  It  to  Newport  It  most 
be  conceded  that  the  same  legal  question 
would  have  atlscn  between  Newport  and 
Corentry  If  the  pauper  had  remained  in  the 
former  town  and  been  assisted  by  it  and  that 
town  were  seeking  reimbursement  from  Cov- 
entry. At  common  law  and  under  the  settle- 
ment act  It  was  uniformly  held  that  upon 
the  annexation  of  a  part  of  one  town  to  an- 
other town,  persona  residing  and  haring  tbeir 
settlement  upon  the  territory  annexed  .acquliv 
ed  a  settlement  In  the  town  to  whlcdi  the  an- 
nexation was  made.  They  went  with  the 
territory,  and  held  the  same  relation  to  tbe 
latter  town'bi  respect  to  settlement  that  they 
had  held  to  the  former  one.   It  Is  In  a'ccord- 
ance  wltli  the  prindples  of  right  and  Juatlce 
that  the  town  which  derires  such  advantages 
Bs  spring  from  an  increased  property  valna^ 
tUm  and  an  Increased  population  should  as- 
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snme  the  duties  and  bordeos  Incident  to  tbe 
acquisition  of  the  new  territory.  Pierpoint, 
J.,  in  dlBCussIng  the  subject  of  the  settlement 
of  paupers,  upon  tbe  annexation  of  the  ter- 
rftory  upon  which  they  resided  In  one  town 
to  another  town,  though  not  deciding  this 
point,  said  that  snch  persona  were  left  to  the 
application  of  tbe  general  principle  applica- 
ble to  such  cases;  that  the  rule  established 
fn  other  states  having  pauper  laws  similar 
to  OUTS  was  "that  snch  persons  stand  in  the 
same  relation  to  the  town  to  which  the  terri- 
tory in  which  they  lived  was  annexed,  as 
regards  their  settlement  therein,  as  they  oc- 
cupied to  the  town  from  which  snch  territory 
was  taken,  there  being  no  express  statutory 
provision  on  the  subject."  Town  of  Wilming- 
ton T.  Town  of  Somerset,  35  Vt.  232.  CoUa- 
mer,  J.,  remarked  in  Town  of  Corinth  v. 
Town  of  Newbury,  13  Vt.  496:    "But  the  ex- 
istence and  extent  of  a  town  as  a  municipal 
corporation,  with  all  its  dvll  privileges  and 
duties,  depend,  not  on  the  charter,  but  on 
laws,  subject  to  constant  changes,  and  Its 
geographical  limits  liable  to  alteration.  To 
the  same  limit  that  Its  Jurisdiction  extends 
to  exact  of  the  citizens  taxes,  duties,  and  al- 
legiance do  also  extend  the  corresponding 
municipal   obligations   to   sustain  schools, 
roads,  and  paupers.   Such  rights  and  duties 
are  correlatJve  and  Inseparable."   See  18  Am. 
Sc  Eng.  Enc.  Law,  798;  Inhabitants  of  Gro- 
ton  T.  Inhabitants  of  Shirley,  7  Mass.  156; 
Town  of  Oxford  v.  Town  of  Bethany,  16 
Conn.  246;  Overseers  of  Poor  of  Bethlehem 
Pp.      Overseers  of  Alexandria,  32  N.  J.  Law, 
06.    By  the  term  "settlement"  Is  meant  such 
a  residence  in  a  town  as  entitles  a  person  to 
ifupport  or  assistance  up^n  becoming  a  pau- 
per.   When  a  person  acquires  a  settlement 
Id  a  town,  a  duty  Is  Imposed  upon  that  town 
to  furnish  him  support  if  he  become  poor  and 
la  need  of  assistance.   By  tbe  settlement  act, 
ivere  It  In  force,  this  pauper,  down  to  the 
time  tbe  Gore  was  annexed  to  Newport, 
would  have  had  her  settlement  in  Coventry, 
with  a  right  to  be  supported  by  tbat  town. 
Under  the  section  of  the  statute  above  quot- 
ed, she  had  a  three-years  residence  in  that 
town,  with  the  same  right  to  support  or  as- 
tfatance.   Vpoa  the  annexation  of  the  Gore, 
upon  which  she  resided,  to  Newport,  her 
settlement  and  right  to  support  would  Iiave 
been  transferred  to  that  town.    Does  the 
rale  apply  under  the  residence  act?  Tbe 
plalDtlff  contends  that  tbe  liability  of  towns 
to  support  their  paupers  is  ptirely  statutory, 
and  that  it  is  entitled  to  reimbursement  from 
defendant  town  upon  the  ground  that  that 
was  the  town  of  the  pauper's  last  three- 
yean  residence.   That  the  liability  of  towns 
Is  statutory  is  established  by  the  cases  de- 
cided by  this  court  and  cited  upon  plaintiffs 
brief.   We  think,  however,  that  the  pauper's 
residence,  with  the  right  to  support  Incident 
tbereto,  was  transferred  to  Newport  by  the 
jLiixiCTatlon  of  the  Gore  to  that  town  by  legis- 
Ijbtlve  authority.   Newport  took  the  territory 


and  the  inhabitants  thereon,  with  the  liabil- 
ity of  assisting  and  maintaining  them  *1  they 
became  poor  and  in  need  of  relief,  as  it  took 
the  highways  with  the  duty  of  maintaining 
and  keeping  them  In  repair.  This  holding  Is 
irrespective  of  the  statute,  and  upon  the  com- 
mon-law prlndpie  that  Newport  took  the  ter- 
ritory with  the  Incidental  bmeflts  and  bur- 
dens. 

The  plaintiff  claims  that  R  L.  |  2811,  subd. 
9,  provided  that  the  settlement  of  paupers 
should  go  with  the  territory  transferred,  and 
that  upon  tbe  repeal  of  that  statute  there 
was  no  authority  of  law  for  the  transfer  of 
the  settlement  of  paupers  when  the  entity  of 
the  town  In  which  they  had  been  settled  re- 
mained. We  think  this  is  not  the  true  con- 
struction of  the  statute.  It  was  the  com- 
mon-law rule  that  persons  having  a  set- 
tlement, and  residing  upon  t}ie  land  trans- 
ferred, went  with  tbe  land,  in  respect  to 
thefr  settlement  There  must  have  been  both 
a  settlement  and  an  actual  residence  or  home 
upon  the  land  when  tbe  act  authorizing  the 
annexation  was  passed.  Persons  not  then 
residing  upon  the  land,  though  having  their 
settlement  there,  did  not  go  wltb  the  land. 
18  Am.  &  Bug.  Enc.  Law,  793;  Town  of  Ma- 
son V.  Town  of  Alexandria,  3  N.  H.  303;  In- 
habitants of  Westborough  v.  Inhabitants  of 
Franklin,  16  Mass.  254;  Inhabitants  ot  Brew- 
er T.  Inhabitants  of  Eddlngton,  42  Me.  541. 
It  was  to  meet  this  state  of  the  law  that 
B.  L.  §  2S11,  subd.  9,  was  enacted,  providing 
that  a  person  having  "a  legal  settlement 
therein,  but  being  absent  at  the  time  of  such 
division  or  annexation,  and  not  having  ac- 
quired a  legal  settlement  elsewhere,  shall 
have  a  legal  settlement  In  tbat  town  wherein 
his  last  dwelling  place  or  home  Is  upon  such 
dlvLslon  or  annexation."  This  statute  was 
so  ccmstmed  In  Town  of  Wilmington  v.  Town 
of  Somerset  City  of  Butland  v.  Town  of 
Proctor,  08  Vt.  153,  34  AU.  427,  is  not  a  case 
In  point  for  tbe  plaintiff.  There  the  latter 
town  was  created  from  territory  formerly  be- 
longing to  Rutland.  The  only  point  decided 
was  that  In  compntln^  the  three-years  resi- 
dence, the  time  oi  the  pauper's  residence  In 
Rutland  before  tbe  IncorjMratlon  of  Proctor 
could  not  be  considered,  though  the  entire 
residence  was  upon  the  same  territory. 
Judgment  reversed,  and  Judgment  for  the  de- 
fendant 

START.  J,,  dissents.  TAFT,  O.  J„  concurs 
In  the  resolt  Will  not  my  JHewyost  la  lia- 
ble. 


PAGE  V.  WABNBB  et  sL 

(Baprsme  Goozt  of  Vermont  Ohlttepdca.  A^M 

13,  1899.) 

JUBTIOB  07  THB  PKACB— JtmiSDIOTION— 

AMOUNT  INVOLVED. 

Under  V.  S.  |  1040,  giving  Justices  of  the 
peace  jurisdiction      dvll  actioua,  except  those 
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■pedfied.  "where  tbe  debt  or  demand  does  not 
exceed  $200,"  a  Jiutice  of  the  peace  has  Jn- 
risdictloD  of  an  action  to  recorer  a  balance  of 
less  than  (200,  doe  on  a  jndgment,  altiUHUth 
the  original  judgment  exceeded  $200. 

Elxceptloiu  fmn  Gblttuideii  connty  court; 
Boss,  Judse. 

Action  by  Kate  L.  Page  against  G.  H.  War> 
nes  and  another.  From  a  Judgment  for  pUUn- 
tUC,  defoidants  except  Affirmed. 

The  action  was  begun  before  a  Justice  of  the 
peace,  and  a  motion  was  there  made  that  It  be 
dismissed  for  want  of  Jurisdiction.  The  mo- 
tion was  overruled,  and  an  appeal  taken  by 
the  plaintiff.  The  motion  was  renewed  In  the 
county  court  at  the  September  term,  1898, 
Chittenden  county.  Boss,  J.,  presiding,  the 
copy  of  the  original  record  of  the  Judgment 
and  the  execution  and  return  thereon  being 
made  a  part  of  the  motion.  The  motion  was 
overrtiled,  and  Judgment  rendered  for  the 
plaintiff. 

Brown  &  Uacomber,  tor  plaintiff.  O.  W. 

Kennedy,  for  defendants. 

TYUSB,  J.  By  T.  &  1 1040,  Jus^ces  of  the 
peace  have  Jurisdiction  of  all  actions  of  a 
cItU  nature,  except  those  spedfled,  where  the 
debt  or  other  mattra  In  demand  does  not  ex- 
ceed $200.  In  this  case  the  original  Judgment 
was  for  $249.15.  Execution  was  Issued,  prop- 
erty was  levied  upon  and  sold,  and  the  pro- 
ceeds allied,  so  that,  when  this  suit  was 
brought,  there  remained  due  upon  the  Judg- 
ment only  the  sum  of  $145.52  and  Interest 
The  defendant  Insists  that  the  test  of  Jurisdic- 
tion Is  the  amount  of  the  Judgment  recovered, 
and  not  the  amonnt  remaining  due  when  the 
action  is  brought;  but  this  Is  not  maintaina- 
ble, either  upon  principle  or  authority.  The 
same  question  has  been  many  times,  though  In 
different  forms,  before  this  court  In  South- 
wlck  V.  Merrill,  3  Vt.  320,  the  court  said: 
"Where  the  want  of  Jurisdiction  appears  from 
the  face  of  the  writ,  the  defendant  may  avail 
himself  of  the  objection  by  plea;  but  where, 
from  the  writ  the  court  prima  facie  has  Juris- 
diction, but  It  appears  on  trial,  from  the  plain- 
UtTs  own  showing,  that  his  debt  or  demand  Is 
not  of  snlllcleut  amount  to  give  the  court 
Jurisdiction,  the  course  Is  to  dismiss  the  ac- 
tion on  motion."  The  converse  of  this  is  true 
in  the  present  case,  for  the  declaration  and 
the  claim  presented  showed  jurisdiction  In  the 
Justice.  It  was  said  in  Miller  t.  Livingston, 
37  Vt  467,  that  the  "matter  In  demand,"  aa 
used  In  tbe  statute,  meant  "the  plaintUTs 
cause  of  action";  or,  in  other  words,  "it  Is 
the  claim  which  tbe  plaintiff  brings  bis  suit 
for  the  purpose  of  enforcing."  .  See  Shoe  Co. 
t:  Decbenes,  68  Vt  387,  35  Atl.  335.  If  the 
plaintiff  bad  brought  her  suit  In  the  county 
court  and  her  declaration  had  shown  the  part 
payment  of  the  Judgment,  or  if  she  had  de- 
clared for  tbe  full  amount  of.  the  Judgment 
and  the  part  payment  had  been  shown  at  the 
trial,  the  action  must  have  been  dismissed  as 
"cognizable  by  a  Justice."  Judgment  affirmed. 


(II  ^  214) 

BBLL0W8  T.  B0WLB8  at  aL 
(Snpreue  Ooort  of  Vrnwrnt   FrankBn.  Fek 

3,  1809.) 

ACTIONS— DEBT  ON  JUDOUBNT— BXBCDTION- 
LB  V  Y—R  ET  U  RN— E  VI DBN  G  E— PA  R  TI E  S— BX- 
CBPTIONEt-WAIVBR— HARMLESS  ERROR. 

1.  Whether  an  action  is  in  case  or  debt  is  to 
be  determined  from  the  facts  allied  in  the 
declaration,  and  not  from  what  the  pleader  may 
have  inadvertently  called  it 

2.  A  declaration  bt  debt  on  a  Judgment  stat* 
ing  that  the  jadgment  remains  in  foU  force,  and 
nnsatis&ed  In  part,  to  wit  for  a  certain  sum, 
BufficEently  alleges  that  the  Judgmoit  Is  unsat- 
isfied. 

8.  The  fact  that  a  return  diowed  a  levy  on 
realty,  and  nothing  more,  and  that  the  execution 

was  returned  unsatisfied,  does  not  render  the 
execution  inadmissible  in  an  action  of  debt  (m 
the  jndsment  on  which  it  was  isaned. 

4.  Tlie  mere  levy  of  execation  on  lands  does 
not  operate  aa  a  satisfaction  of  the  ezecntion. 

6.  Where  a  command  in  an  execution  was  to 
collect  "50  cents  for  a  former  writ"  this  suffi- 
ciently showed  it  to  be  an  alias  execution. 

6.  In  an  action  of  debt  on  a  Judgment,  the 
testimony  of  the  clerk  of  the  court  is  com- 
petent to  identify  an  alias  execution  iuned 
thereon. 

7.  In  an  action  of  debt  on  a  Judgment  mor 

in  admitting  evidence  respecting  an  agreement 
between  plaintiff  and  another  to  share  equally 
the  avails  of  their  respective  suits  against  de- 
fendant is  harmless,  as  it  could  not  affect  the 
finding  in  respect  to  anj  fact  material  to  deta» 
mine  the  rights  of  tbe  parties. 

8.  In  an  action  of  debt  on  a  Judgment,  where 
defendant  claimed  the  judgment  had  been  satis- 
fied by  an  arrangement  l>etween  him  and  plain- 
tiff of  record,  it  was  competoit  to  show  as- 
signments, of  whidi  defendant  had  notice,  by 
which  others  became  the  real  plaintlflS  in  In- 
terest. 

9.  Introduction  of  evidence  by  defendant  after 
oTerruling  a  motion  for  judgment  in  his  ^Tor 
waives  exceptions  to  the  ronng. 

10.  Elxceptifms  to  the  rendition  of  final  Jtidg> 
ment  wlU  not  reach  the  objection  that  the 

tudgment  was  too  largei  tbe  judgment  being 
ased  on  the  findings  of  facts,  to  which  there 
xras  no  exception  on  the  ground  that  it  was  not 
supported  by  the  evidence. 

Exceptions  from  Franklin  county  court; 
Muuson,  Judge, 

Action  of  debt  on  a  Judgment  by  James  F. 
Bellows  against  Bdward  A.  Sowles,  defendant 
and  another,  trustee.  There  was  a  judgment 
for  plaintiff,  and  defoidant  excepts.  Affirmed, 

Wilson  &  Hall,  Ballard  &  Burleson,  and 
Farrlngton  &  Post  for  plaintiff.  Odvraxd  A. 

Sowles,  In  pro.  per. 

THOMPSON,  J.  1.  The  defendant  Insists 
that  this  action  cannot  be  maintained,  be- 
cause, as  he  says,  the  plaintiff  has  declared  la 
case,  instead  of  debt  As  this  Is  an  action  to 
recover  the  amoOnt  due  on  a  judgment  of  tbe 
county  court  It  Is  true  that  debt  Is  the  proper 
form  of  action.  Although,  in  the  copy  of  the 
writ  furnished  this  court  the  count  Ixglns 
with  tbe  words,  "In  a  plea  of  the  case,"  yet 
what  follows  Is  a  declaration  In  debt  on  a 
Judgment  and  such  misnomer  does  not 
change  its  character,  and  It  Is  to  be  held  to 
be  what  It  Is  In  fact,  and  not  what  the  plead- 
er may  bare  Inadvertently  called  It  Oogg*- 
vell  T.  Baldwin,  16  Vt  411. 
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2.  Tbere  was  do  variance  between  t&e  rec- 
ofd  of  the  indgment  admitted  In  erldence  and 
tbe  Judgment  described  In  the  declaration. 

8.  To  tbe  admission  of  tbe  execution  Issued 
on  tbe  judgment  In  salt  the  defendant  ex- 
cepted on  the  grounds  that  the  declaration 
did  not  snffldently  allege  that  the  Judgment 
was  unsatisfied,  and  because  the  officer's  re- 
turn shows  a  leT7  on  real  estate  and  no  fur- 
ther action  upon  his  part,  tind  because  such 
return  fs  Insufflctent  Tbe  declaration  suffi- 
ciently alleges  that  the  Judgment  was  unsat- 
tafled.  Ita  language  Is,  "Which  Judgment  re- 
mains tn  full  force  and  unsatisfied  in  part,  to 
wit,  for  the  sum  of  $8,123.17."  The  fact  that 
the  return  showed  a  levy  on  real  estate,  and 
nothing  more,  and  that  the  execution  was  re-' 
turned  unsatisfied,  did  not  render  the  execu- 
tion Inadmissible.  The  mere  leyy  of  an  exe- 
cution on  lands  does  not  operate  as  a  satls- 
tectlon  of  such  execution.  Freem.  Ex'ns,  { 
282:  7  Am.  &  Bng.  Enc.  Law,  1S7.  There 
was  no  error  In  .admitting  this  execution. 
Nor  was  It  error  to  admit  In  erldence  the 
■lias  execution,  tt  showed  on  Its  face  that 
it  was  such  an  execution  by  the  command 
therein  to  collect  "fifty  cents  for  a  former 
writ.*'  It  was  also  competent  to  recelre  the 
testimony  of  Wilbur  P.  Davis,  the  derk  <tf 
(he  court,  to  Identify  this  execution. 

4.  If  It  were  error^whldi  we  do  not  de- 
cide—to  admit  evidence  in  respect  to  tiie 
agreement  between  the  plaintiff  and  Oman 
F.  Bellows  to  share  equally  tbe  avails  of 
Otelr  rei^ectiTe  suits  against  tbe  defendant, 
It  was  barmlesB  error,  as  It  could  in  no  way 
affect  the  finding  of  the  court  In  respect  to 
ujr  fftct  material  to  determine  the  right  of 
tbe  parties  to  this  suit 

0.  It  was  admissible  to  show  Uie  asslgn- 
nkents,  of  which  defendant  had  notice,  by 
which  WOson  &  Hall.  Farrlngton  &  Post,  and 
George  A.  Ballard  became  the  real  plaintiffs 
In  interest  eqwdaUy  in  view  of  tiie  dalm 
ttie  defendant  tiiat  tiie  Judgment  had  been 
aatlafled  by  an  arrangement  between  him  and 
James  F.  BellowB,  tiie  plaintiff  ot  record. 

The  introduction  of  evidence  ^  the  defend- 
ant, after  his  motion  for  a  Jadgm«it  In  hts 
faror  had  been  oremUed,  waived  his  excep- 
tkm  to  this  niling:  He  also  contends  that  his 
exception  to  the  rendition  of  final  Judgment 
■bonid  now  be  sustained  on  the  ground  that . 
Oie  Jndgmmt  was  91.00  too  la^.  There  was 
no  eneptlon  to  tiie  finding  of  facts  on  tite 
STonnd  that'  they  were  unsupported  by  evi- 
dence. The  final  Judgment  was  for  the 
mmotmt  named  in  the  finding  ot  facts,  whtdi 
mnat  he  taken  to  be  conclusive  as  to  tbe  snm 
doe.  Were  it  conceded  that  the  Judgmmt 
Is  ^.OO  too  laxse,  it  would  not  avail  the  de- 
eenidant  A  party  cannot  stand  bgr  In  the 
ooim^  oonrt,  and  snflttr  it  to  enter  Judgment 
on  -what  he  knows  to  be  an  erroneous  Terdlct 
or  finding  of  facts,  and  not  can  the  attention' 
of  the  court  to  tbe  error  in  any  way  so  ttiat, 
tt  may  1w  corrected,  and  then  be  heard  to  bn-  [ 
pfsirh  the  Judgment  for  errors  which  he  knew  ' 


existed,  and  which  he  might  hare  had  coi^ 
rected  by  calling  the  attrition  ot  the  county 
court  to  Uiem.  Wilson  v.  Blake,  SS  Vt  806. 
It  having  been  found  that  the  Judgment  In 
suit  had  not  been  satiafled,  as  dalmed  by  the 
defendant  the  lAaintUf  was  entitled  ,to  a 
Judgment  on  the  facts  found.  Judgment  af- 
flxmed,  and  case  remanded  to  be  proceeded 
with  as  to  trustee. 


HOLT  T.  LABD  ct  aL 
Supreme  Court  of  Vermont.  Orange.    Jan.  IS; 
U80.) 

OARHISHUENT  —  FORBIQN  RAILROAD  -  8BIRT- 
ICB  ON  RBSIDBNT  AGBNT-CHATTBL  MORT- 
GAOEl-PRESUMPTION  OF  OWNBRSUIP. 

1.  A  Qonresiaent  railroad  operating  a  leased 
line  within  a  state  through  a  sapmntendent 
residing  therein  is  liable  to  tnutee  process  as 
to  debts  in  Its  hands  contracted  in  operating  the 
road  in  the  state,  and  payable  there. 

2.  Such  debta  are  attachable  by  aerrice  on  tbe 
resident  superinteDdent  under  V.  S.  |  1310, 
making  them  attachable  tiy  trustee  process  do^ 
served  on  the  "aothorisea  a^t"  of  aacb  non- 
resident debtor. 

3.  Where  a  chattel  mortga^  takes  posses- 
sion, and  appoints  the  mortgagor  hia  agent  to 
manage  the  bosineas,  a^d  the  agent  makes  sales 
on  credit  and  reports  them  to  the  mortgagee, 
and  the  purchaser  knows  of  the  mortgage  be- 
fore he  la  gamisbed  by  a  creditor  of  the  mort- 
gagor, as  Between  .mortgagor  and  mortgagee 
the  debt  belongs  to  the  latter;  and,  where  tbe 
evidence  in  the  gamiabment  proceedings  fails 
to  show  whether  the  mortgagee  took  such  debt 
into  acrount  In  ascertaining  tbe  amount  due  In 
the  foredosare,  the  presumption  is  that  he  did. 
and  hence  that  he  owns  the  debt  as  against  tbe 
attaching  creditor. 

4.  A  mortgagee  of  machinery  is  not  entitled 
to  an  Indebtedneas  accruing  to  the  mortgagor 
from  tbe  use  of  the  maclunery  before  possession 
was  taken  under  tbe  mortgage. 

BxcepUons  from  Orange  cotmty  court; 

Start,  Judge. 

Trustee  process  by  H.  H.  Holt  against  A. 
P^  Ladd  and  othera,  defendants,  the  Boston  & 
Maine  Bailroad  Company,  trustee,  and  the  CIU- 
sens'  Savings  Bank  &  Trust  Company,  claim- 
ant Heard  on  commlssloaer's  report  Trus- 
tee was  adjudged  liable  In  tbe  sum  of  $145.- 
21.  Claimant  excepts.  Exceptions  sustained, 
and  Judgment  reversed. 

The  trustee,  tiie  Boston  &  Maine  Railroad, 
is  Incrarporated  under  tile  laws  of  Maine, 
Massachusetts,  and  New  Hampshire.  When 
this  trustee  process  was  served.  It  wtfs  operat- 
ing the  PasBumpatc  Bailroad,  In  Vermont,  un- 
der a  lease.  The  teased  road  Is  known  as 
the  "Passumpsle  Dlvldon  oS  the  Boston  ft 
Maine  BaUroad."  Its  principal  oOlee  Is  in 
tin  town  of  LyndonvUle,  Tt.  tn  diai^  of 
the  division  superintendent,  who  reddee  in 
the  same  town,  and  has  cbai^  of  the  Ver- 
mont hnalnen  of  said  division.  The  employes 
are  paid  dlcectiy  by  the  tmstee,  and  not 
through  tiie  division  supointendent  Before 
their  insolvenor,  BabeoCk  ft  Howard  had  a 
contract  with  the  Boston  ft  Maine  BaUroad  to 
pump  water  throngli  an  aqueduct  belonging 
to  the  railroad  into  a  taafct  for  which  they 
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were  to  be  paid  $200  per  year.  They  were 
paid  to  December  1,  180i»  and  nothlD^  waa 
paid  after  that  '  The  pomp  aaed  was  the 
pn^terty  of  Babcock  ft  Howard,  and  wai  In 
the  mlU  mentioned  In  the  c^lnlon.  The 
amouDt  doe  for  pumping,  and  unpaid*  was 
$79.21. 

Bates,  May  ft  Slmonds,  for  claimant  B. 
M.  Harrey,  for  plaintiff. 

BOSS,  O.  J.  1.  The  trustee  Is  operating  a 
railroad  within  this  state.  Its  supertnteBd- 
ent  for  operating  the  railroad  resides  within 
this  state.  The  debts  sought  to  be  attached, 
In  Its  hands,  by  the  trustee  process,  were  con- 
tracted in  operating  tlie  railroad  within  this 
state,  and  were  payable  here.  The  trustee 
was  amenable  to  the  trustee  process.  V.  S. 
{  1810;  makes  sut^  debts,  due  from  a  noo- 
resident  atta<diable  by  the  trustee  process, 
duly  served  <mi  the  authorized  agent  of  such 
nonresident  The  debt  sought  to  be  attached 
must  be  one  arising  in  the  business  conducted 
by  such  authorized  agent  Towle  t.  Wilder, 
57  Vt  622.  When  it  so  arises,  and  the  non- 
recent  debtor  has  an  authorized  agent  resi- 
dent within  the  stat^  either  to  conduct  the 
business  within  the  state  or  appointed  special- 
ly to  receive  service  for  the  nonresident  debt- 
or In  regard  to  the  business  done  within  the 
state,  the  debt  may  be  attached  by  service, 
according  to  the  statute,  upon  such  agent 
Machine  Co.  v.  Boutelle,  56  Vt.  570;  Chaffee 
V.  Railroad  Co.,  56  Vt  110,  opinion,  140. 

2.  The  debt  of  $66  arose  from  the  purchase 
of  lumber,  April  16,  1895.  As  we  understand 
the  report  of  the  commissioner,  the  claimant 
tiad  a  chattel  mortgage,  given  February  11, 
1896,  which  covered  this  lumber,  and  in 
March,  1895,  took  possession  of  the  lumber 
under  this  chattel  mortgage,  and  of  the  mill 
under  its  real-estate  mortgage  of  the  date  of 
February  11,  ISOti,  which  covered  the  mill. 
The  mill  and  lumber  belonged  to  and  were 
mortgaged  by  defendants  Babcock  &  How- 
ard. No  question  Is  made  In  regard  to  the 
validity  of  these  mortgages.  The  claimant 
made  defendant  Babcock  its  agent  to  manage 
the  mill,  and  manofacture  and  sell  the  lumber. 
He  hired  the  help,  and  made  the  sales,  and 
reported  to  the  claimant  He  reported  this 
sal^  when  made,  to  the  clainutnt  The  claim- 
ant paid  the  help.  This  was  done  under  an 
agreement  with  the  mortgagors,  Babcock  & 
Howard.  It  Is  not  found  whether  the  busi- 
ness was  done  Babcock  in  the  name  of 
the  claimant,  w  In  the  name  of  Babcock  ft 
Howard.  Remittances  for  purchases  of  lum- 
ber were  aometlmes  made  by  the  purchaser 
directly  to  the  claimant  and  sometimes 
throu^  Babcock  &  Howard,  who  Indorsed 
the  che(k  to  the  dalmant  When  the  trustee 
made  tha  purchase  for  which  this  indebted- 
ness arose,  it  did  not  know  that  the  claimant 
hidd  &  mortgage  on  the  lumber,  but  it  had 
notice  that  It  held  the  mortgage  long  before 
tUB  writ  was  served  upon  It  Tba  flnrtings 
of  the  oommlsstoner  are  not  very  spedflc  and 


definite,  bnt  from  all  his  fiw^ingr  we  think 
thu»  Is  no  doubt  tiiat  this  debt  belonged  to 
the  claimant,  as  between  It  and  Babcock  ft 
Howard,  and  that  the  trustee  had  notice  that 
It  did,  before  the  service  uptm  It  of  the  writ 
in  this  case.  This  would  entitle  the  claim- 
ant to  hold  this  amount  it  notblng  farther  is 
found  to  prevent  It  The  plaintiff  contends 
that  by  the  f  oredosure  of  Its  real-estate  mort- 
gage in  June,  189^  before  this  suit  was  com- 
menced (August  11,  1896),  the  mort^g  debt 
under  which  the  claimant  took  pmsesslon, 
and  the  lumber  for  which  this  debt  was  con- 
tracted was  sold,  had  bectune  fully  paid.  This 
debt  for  the  lumber,  wlien  contracted,  be- 
longed to  the  claimant  as  regards  the  debtors, 
Babcock  ft  Howard.  To  the  time  of  bringing 
this  suit,  August  11, 1800,  It  belonged  to  them. 
It  Is  not  found  whether  the  claimant  did  or 
did  not  account  for  It  In  ascertaining  the 
sum  due  on  its  mOTtgage,  In  the  foreclosure 
of  its  mortgage.  It  was  under  a  duty  to  ac- 
count tor  it,  and  presumably  did  its  duty  in 
that  respect  The  plalntUC  cannot  raise  the 
Questitm  that  he  Is  In  a  better  irasltlon  than 
his  debtors^  Babcock  ft  ^ward,  and  hold 
this  debt  due  from  the  trustee,  unless  he  es- 
tablishes that  flie  dalmant  did  not  account 
for  this  sum  when  the  sum  due  on  Its  mort 
gage  was  ascertained  in  the  foredosure  pro< 
ceedlugs.  If  the  plaiutlff  had  shown,  and 
had  it  found  the  «nnmlssioner,  that  the 
claimant  did  not  then  account  ttx  this  debt 
he  might  have  raised  tiie  aaestlon  he  now  at- 
tempts to  raise.  If  iba  claimant  Intentional- 
ly or  by  mistake  omitted  to  hara  this  sum 
applied  <m  the  mortgage  debt,  and  by  the  fore- 
closure the  mortgage  debt  has  become  fully 
paid,  it  might  ftJrIy  be  contended  tiiat  this 
debt  belongs  to  Babcock  ft  Howard,  the  debt- 
ors of  the  idalntlff;  that  by  such  omission, 
the  dalmant  as  to  them,  waived  all  right  to 
this  debt  due  from  tibe  trustee.  On  the  facts 
found,  whethw  the  amount  found  due  on  the 
mortgage  is,  by  Its  foredosure,  presumptively 
paid,  Is  Immaterial.  Under  all  the  facts 
found  the  daimant  is  entitled  to  hold  this 
debt  due  from  the  trustee. 

8.  The  claimant  was  not  entltted  to  any 
of  ttie  indebtedness  which  accrued  tsma  the 
use  of  the  pump  until  It  took  possession  under 
its  mortgage,  which  Is  found  to  have  been  in 
March,  1805.  No  Spedflc  date  in  March  be- 
ing found,  It  Is  presumed  to  have  been  the 
middle  of  March.  This  would  be  fair  to  both 
parties.  What  accrued  from  December  1, 
1884,  to  March  15,  1895,  for'  the  use  of  the 
pump,  would  belong  to  the  debtors,  Babcock 
&  Howard,  and  be  subject  to  attachment  by 
the  plaintiff,  so  far  as  the  parties  Iwfore  the 
court  in  tbls  suit  are  cimcemed.  What  may 
have  been  or  are  the  rights  of  the  assignee 
In  insolvency  to  this  part  of  the  sum  of  $T9.- 
21,  is  not  raised  by  the  c<»nmls8loner's  report. 
The  sum  thus  attachatde  by  the  trustee  j^ocesa 
is  $68.34.  The  balance  $20.87,  OD  the  facts  re- 
ported, belcmgs  to  the  claimant  Those  facta 
bring  it  within  the  priudptes  conddered  in 
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r^ard  to  tiie  $66.  Judgment  Hm  connty 
coort  nrwied,  and  Judgment  Uiat  of  the 
funds  tu  the  tniatee's  hands  the  claimant  ,is 
entitled  to  the  anm  of  986^7,  and  the  tniB- 
tee  Ii  adjudged  liable  for  the  remaining  nun 
of  968^  le»  the  coats  of  the  trustee;  the 
dahnant  to  recover  Its  costsi 


m  vt.  m\ 

OITT  OF  MONTPBLIBR  T.  TOWN  OF 
ELMOBB. 

(Binneme  Court     VenDoat  Montpeller,  Jan. 

28,  1899.) 

PAVPER  CHIU)  OP  DEVORGBD  PARENTS  — 
TOWN'S  LIABHJTT  FOR  SUPPORT. 
Whether  a  town,  liable  for  the  flupport  of 
panpen  reeiding  withio  It,  i*  liable  for  the  sup- 
port of  a  pauper  child  of  divorced  parents,  de- 
pends on  whether  its  mother  resides  therein, 
resardless  of  Its  father's  residence,  where  she 
was  decreed  its  care  and  ciutodjr,  thoogh  he  Is 
still  legally  bound  to  support  it 

Ebcceptlons  from  city  court  of  Montpeller. 

Aastimpslt  by  the  city  of  Moatpelier  against 
the  town  of  Elmore.  There  was  a  jadgment 
for  defendant  and  i^lntlff  excepts.  Affirm- 
ed. 

Lord  &  Oatteton,  for  plaintiff.  G.  M.  F&w 
era,  for  defendant 

TTLER,  J.  It  appeared  that  at  some  time 
prior  to  the  S^tember  term,  1895,  of  Wash- 
ington county  court,  Charles  B.  Batchelder, 
then  residing  In  Montpeller,  abandoned  his 
family  and  ceased  to  contribute  to  their  sup- 
port, and  that  at  that  term  bis  wife  obtained 
a  divorce  from  him,  with  a  decree  for  the 
care  and  custody  of  their  minor  sou.  The 
mother,  with  her  son,  continued  to  reside  in 
Montpeller.  and  in  the  spring  of  1887  applied 
to  the  overseer  of  the  poor  of  that  cl^  for 
assistance  in  the  support  of  the  son,  who  was 
In  need  of  relief.  The  overseer  furnished  the 
then  necessary  relief,  and  subsequently  agreed 
with  the  mother  to  give  her  three  dollars  a 
week  for  ber  son's  maintenance.  The  parents 
bad  lived  in  defendant  town  tbe  four  years 
next  after  April  1,  1S77  (during  which  time 
this  son  was  born),  and  supported  themselves, 
and  never  afterwards  lived  In  any  town  for 
a  period  of  three  years.  This  action  Is 
brought  to  recover  the  amount  furnished  by. 
the  plaintiff  city  for  such  support  The  ar- 
guments have  proceeded  upcoi  the  ground  that 
the  assistance  was  furnished  for  tbe  minor 
through  tbe  family  of  either  the  father  or  tbe 
mother.  The  plaintiffs  counsel  claim  that 
tbe  father  continued  to  be  tbe  head  of  the 
family  after  tbe  divorce,  that  the  legal  obli- 
gation rested  upon  bUn  to  support  bis  son, 
and  that  as  bis  residence  was  in  defendant 
town,  that  town  became  chargeable  for  the 
pauper's  support  '  The  defendant  contends 
that  the  mother,  upon  obtaining  the  divorce, 
t>ecame  the  head,  and  was  tbe  poor  person 
In  need  of  assistance  for  her  family.  Under 
the  former  law  relative  to  the  settlement  of 
panpen,  the  jDothv,  upon  obtaining  the  di- 


vorce, would  have  taken  the  setUement  of 
her  husband,  bat  that  law  was  repealed  bf 
the  act  of  1886,  which  snbstitnted  **re8idlDg** 
for  "lawfully  setUed."  Town  of  New  Haren 
T.  Town  of  MIddlelHiry,  68  Vt  899.  21  Aa 
606;  Town  of  Venhtie  t.  Town  of  Hyde 
Park.  04  Tt  688,  25  AtL  431.  As  the  mother 
baa  resided  In  the  plaintiff  since  ohtaln- 
Ing  her  dlrorce,  that  dty  was  bound  to  pro- 
Tide  asalstuice  In  tbe  support  of  her  son,  un> 
less  the  legal  obllgatlui  of  the  father  to  sup- 
port him,  continuing  after  the  dlTorce  was 
granted,  fixed  the  son's  residence  with  blm. 
Tbe  divorce  and  tbe  decree  glvlnc  the  ctre 
and  custody  of  tiw  son  to  the  mother  did  not 
absolve  the  father  from  his  parental  duty  to 
8uppc»rt  the  son.  It  Is  a  unlTeraal  rule  that 
wb«i  a  wUe  obtahis  a  divcffce  from  her  bus- 
band  on  account  ot  some  breach  by  blm  of  a 
marital  duty,  and  has  the  custody  and  care  of 
tbe  minor  children  decreed  to  ha,  the  father's 
obligation  to  si^iport  such  dilldren  remains  In 
force.  It  this  were  otherwise,  the  father 
would  by  his  own  wnHig  escape  the  perform- 
ance of  a  natural  and  legal  duty.  The  court 
which  grants  the  divorce  and  makes  Ihe  or- 
ders has  control  at  tbe  case,  and  may  from 
time  to  time  make  farther  orders  upon  tbe 
husband  In  respect  to  the  maintenance  of  the 
minor  <ihlldrai,  as  thehr  varying  circumstances 
may  reqdlre.  This  was  so  hdd  in  Buckmln- 
Bter  V.  Buckmlnster.  88  Vt  248.  The  fact 
that  a  wife  obtains  a  bill  of  divorce  from  hw 
husband,  and  becomes  a  feme  sole,  prechides 
the  Idea:  of  her  longer  taking  his  residence. 
A  decree  for  alimony,  made  when  a  bill  of 
divorce  is  granted,  to  enable  the  mother  to 
8un;iort  the  minor  children,  does  not  nor  do 
subsequent  orders  made  for  that  purpose,  de- 
pend upon  the  residence'  of  either  party  to 
the  divorce  suit  Bat  when  the  question  of 
the  Hahllity  to  support  the  moOiw  and  chil- 
dren arises  between  towns,  that  question  Is 
determined  by  Oie  fact  of  the  mother's  resi- 
dence. After  the  divorce  she  takes  a  resi- 
dence In  her  own  right  and  the  minor  chil- 
dren whose  custody  has  been  decreed  to  her 
take  her  residence.  In  Ihe  present  case,  the 
custody  of  the  son  bavtog  been  taken  from 
the  father  and  given  to  the  mother,  the  latter 
became  the  head  of  the  family,  with  her  resi- 
dence In  tbe  plaintiff  dty.  Jodgment  sfflrm- 
ed. 

(71  Vt  182) 

CITIZENS'  SAV.  BANK  &  TRUST  00.  v. 
BABBITTB  ESTATE. 

(Supreme  Court  of  Vermont.   Oaledmla.  Jan. 
28,  1889.) 

OUARANTT— EXTENSION  OP  TIME-CONSIDER- 
ATION—PAROL  EVIDENCE— ADMISSIBILITY. 

1.  To  extend  time  of  an  overdne  demand  note, 
a  guarantor  indwsed  It  "FOr  valne  received,  I 
hereby  guaranty  payment  of  the  within  note^ 
and  waive  demand,  notice,  and  protest  on  the 
same  when  due."  Held,  that  tiie  words  "when 
due"  goaliSed  tbe  words  "demand,  notice,  and 
protest"  and  fixed  the  time  when  Ute  acta  were 
to  be  done,  and  not  the  time  when  the  goarui* 
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tor  was  to  pay  the  note,  and  hence  that  the 
gaarantor  was  not  to  par  the  note  at  ooce. 

2.  The  writing  being  silent  as  to  the  time  of 
extension,  and  of  payment  by  the  guarantor,  it 
should  be  construed  to  mean  a  reasonable  time 
as  to  both. 

8.  The  words  "For  value  recdved"  Import  a 
consideration,  and  parol  evidence  that  the  writ- 
ing was  given  in  consideration  of  the  payee  for* 
bearing  collection,  and  extending  time,  which 
would  not  have  been  done  without  it,  was  un- 
necessary, bat  was  admissible,  as  it  did  not  tend 
to  contradict,  but  was  entirely  consistent  with 
the  gnanintyr  as  construed. 

Bowell,  J.,  dissenting. 

Appeal  from  probate  court,  Oaledonla  coui^ 
ty;  Munson,  Judge. 

Action  by  Citizens'  Savings  Bank  &  Tniet 
Company  against  AncU  C.  Babbitt's  estate. 
There  was  a  judgment  tor  defendant,  and 
plalutifl  appeals.  Exceptions  sustained,  and 
Judgment  reversed. 

The  note  was  payable  on  demand.  The 
note  and  guaranty  were  tu>t  offered  In  evi- 
dence, except  in  connection  with  the  oral 
evidence  which  was  objected  to. 

Bates,  May  &  Slmonda,  for  appellant  Har- 
ry Blodgett  and  W.  P.  Stafford,  for  appellee. 

TTLER,  J.  It  appeared,  by  evidence  ad- 
mltted  without  objection,  that  the  plaintltr 
held  the  note  In  Question,  dated  March  24, 
1893,  against  the  makers,  Edgar  Hunt  and 
Henry  A.  Babbitt,  for  money  loaned  to  them; 
that  In  June,  1S95,  the  plaintiff's  treasurer 
called  upon  the  makers  for  payment;  that 
Babbitt  called  at  plaintiff's  banking  bouse, 
informed  the  treasurer  that  he  could  not  then 
pay  the  note,  and  Inquired  if  the  plaintiff 
would  take  the  name  of  his  father,  AncU  C. 
Babbitt,  as  guarantor;  and  that  the  treasurer 
assented.  The  plaintiff  then  offered  the  note 
in  evidence,  and  In  connection  therewith  fur- 
ther offered  to  show  that  Henry  A.  Babbitt 
and  the  treasurer  then  made  an  agreement 
that  If  A.  C.  Babbitt's  guaranty  to  the  note 
was  obtained  the  Immediate  collection  of  It 
would  be  forborne,  and  further  time  for 
payment  allowed;  that.  In  pursuance  of  the 
agreement,  Ancll  C.  Babbitt  went  to  the  bank 
and  executed  the  following  writing  upon  the 
back  of  the  note,  "For  value  received,  I  here- 
by guaranty  payment  of  the  within  note, 
and  waive  demaud,  notice,  and  protest  on  the 
same  when  due,"  and  that  the  plaintiff  there- 
fore refrained  from  collecting  the  note,  and 
granted  further  time  to  the  makers,  which  it 
would  not  have  done  without  the  agreement 
and  guaranty.  The  offer  as  made  was  ex- 
cluded, and  the  plaintiff  excepted.  It  does 
not  appear  by  the  exceptions  that  the  note 
and  guaranty  were  afterwards  received  or 
offered  in  evidence^  Independently  of  tbe 
pan^  evidence. 

It  Is  true,  as  claimed  by  the  defendant,  that 
the  note  was  overdue  when  the  guaranty 
was  given;  but  whether  the  guaranty  was 
to  pay  the  note  at  once,  and  whether  an  ac- 
tion could  have  been  maintained  uiKin  the 
gnaranty  immediately  after  Its  execution  and 


delivery,  depends  upon  the  coDstmctirai  to 
be  given  to  Its  terms.  It  evidently  was  not 
the  understanding  of  any  of  the  parties  In- 
terrated  In  the  note  that  the  guarantor  as- 
sumed a  liability  to  pay  the  note  Immediate- 
ly; the  makers  desired  more  time,  the  offer 
of  a  guaranty  was  to  obtain  more  time,  and 
the  bank  was  willing  to  grant  It  Therefore, 
In  the  light  of  such  intention.  It  would  he  un- 
reasonable to  construe  the  words  "when 
due,"  In  the  guaranty,  to  mean  the  then  pres- 
ent time,  so  that  the  guarantor  assumed  a 
liability  to  pay  the  note  at  once  upon  the 
execution  of  the  guaranty.  It  is  the  duty  of 
the  court  to  give  a  construction  to  the  guar- 
anty that  will  carry  out  the  Intention  of  the 
parties.  If  It  can  reasonably  be  done.  The 
construction  given  It  by  the  defendant  would 
defeat  tbat  Intention.  We  think  that  the 
words  "when  due"  qualify  the  words,  "de- 
mand, notice,  and  protest"  and  fix  the  time 
when  these  acts  are  to  be  done,  and  not  the 
time  when  the  guarantor  was  to  pay  the 
note.  The  defendant  concedes  tbat  If  the 
guaranty  read,  "In  conslderati<m.  of  the  hold- 
er's agreement  to  forbear  to  sue  for  a  reason- 
able time,  I  guaranty  the  payment  of  the 
note  after  the  expiration  of  that  time,"  It 
would  have  been  sufficient  The  guaranty, 
being  silent  In  respect  to  the  time  when  the 
guarantor  should  pay  the  note  If  the  makers 
did  not  must  mean  a  reasonable  time.  The 
termination  of  a  reasonable  time  of  forbear- 
ance and  extension  was  the  time  when  the 
guaranty  was  to  be  operative.  The  construc- 
tion harmonized  with  the  facts  that  were 
shown  by  the  plaintiff  without  objection.  If 
the  guaranty  bad  stated  that,  In  consideration 
of  the  plaintiff's  forbearance  and  extension, 
the  guarantor  would  pay  the  note  at  a  certein 
time,  the  extension  must  have  been  construed 
to  mean  a  reasonable  time.  This  was  so 
held  in  Hakes  v.  Hotehklss,  23  Vt  231.  See 
Ballard  v.  Burton,  64  Vt  387,  24  Atl.  769. 
A  reasonable  time  would  not  necessarily 
mean  the  time  fixed  for  payment  by  the 
guarantor;  but  If  the  time  of  extension  were 
fixed,  and  the  time  when  the  guaranty  should 
be  performed  was  not  mentioned.  It  would  be 
taken  to  relate  to  the  time  to  which  the  ex- 
tension was  made.  As  this  writing  Is  silent 
both  as  to  the  time  of  extension  and  the  time 
of  payment  by  the  guarantor.  It  should  be 
construed  to  mean  a  reasonable  time  as  to 
both.  The  words,  "For  value  received,"  In 
the  writing,  Import  a  consideration,  and  the 
admission  of  parol  evidence  was  unnecessary. 
But  we  think  that  parol  evidence  was  ad- 
missible; for  it  did  not  tend  to  contradict, 
but  was  entirely  consistent  with,  tjie  guar- 
anty, as  we  construe  It  it  Is  conceded  that  au 
agreement  to  forbear  to  sue  Is  a  sufficient  con- 
sideration. If  the  promise  to  pay  or  guaranty 
is  consistent  with  it.  -See  Baylies,  Sec  56.  In 
the  light  of  the  offered  parol  evidence,  the 
guaranty  would  mean:  In  consideration  of 
the  bank's  forbearance  and  extension  of  time 
of  payment  to  the  makers  of-thts  note  for  a 
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reasonable  time,  I  goarauty  payment  of  the 
note  at  the  end  of  tbat  time.  What  was  a 
reasonable  time  was  a  question  of  fact  for 
the  jnry.  We  think  that  the  note,  guaranty, 
and  parol  evidence  offered  were  admissible. 
Judgment  reversed,  and  cauBe  remanded. 

BOWEU^  J*,  dlsaents. 


m  vt,  IK) 

SMITH  T.  COSaROVB. 

(Supreme  Court  of  Vermont.  Ohittendm.  Jan. 

28.  1899.) 

HUNIGIFAL  COBPORATIOHO-BTATUTB  RBQD- 
XJkTINO  TERU  or  OPFICE  OP  CHIEF  OP  PO- 
LIGK— AFPOIHTKBHT  OB  BLaOTION  TO  WILL 
VAOANGT. 

1.  By  Acts  1896,  p.  169,  |  278,  relating  to 
the  charter  of  the  city  of  Bnrliiigton,  aod  all 
acts  relating  thereto,  providing  that  the  prori- 
lions  ot  the  act,  so  far  as  they  are  the  same 
as  th<»e  of  acta  thereby  amended,  shall  be  con- 
■tmed  aa  a  continuatioQ  of  such  acts,  and  not 
as  Dew  enactments,  the  earlier  acts  that  are  not 
the  same  as  the  act  of  1890  are  repealed,  and 
the  latter  act  govms  in  determining  the  t«m 
of  office  of  the  chief  of  police. 

2.  Under  Burlington  City  Charter,  $  215,  as 
amended  by  the  act  of  1896,  proTiding  for  a 
fCKOlar  police  force  for  the  city,  consisting  of  a 
dilef  of  poUe^  who  shall  be  aiipi^oted  l^  the 
nayor  and  shall  hold  bis  office  for  three  yeais. 
unless  sooner  removed,  and  such  number  of 
other  police  officers  as  may  be  necessary  for 
Oe  welfare  of  the  city,  who  shall  hold  of- 
fice for  such  term,  not  exceeding  three  years, 
nor  less  than  one,  as  shall  be  designated  by  the 
mayor  In  his  appointment,  the  chief  of  police 
first  appointed  nnder  the  charter,  whether  to 
fill  a  vacancy  caused  by  death,  removal,  resig- 
natkm,  or  to  take  the  place  of  a  chief  whose 
term  lias  expired,  holds  his  office  for  three 
years  from  the  date  of  bis  appointment,  unless 
•ooner  removed. 

S.  Where  a  statute  creates  an  office,  and  pro- 
vides that  it  shall  be  filled  by  election  or  ap- 
pointment for  a  term  of  years,  and  fails  to 
fix  the  time  when  the  term  shall  commence, 
and  makes  no  special  provision  for  filling  a 
vacancy,  or  respecting  toe  term  for  which  one 
appdnted  to  fin  a  vacancy  shall  hold,  and  there 
are  no  general  provisions  of  the  statute  that 
are  appficable,  ft  will  not  be  inferred  tiiat  a 
person  elected  or  appctoted  to  fill  a  vacancgr  ia 
to  hold  merely  fbr  the  nnexidred  term  of  Us 
inedecessor. 

Boss.  C  Jq  dissenting. 

Petltton  to  the  supreme  court  by  Loomis  J. 
Smith  against  Patrick  J.  Oosgrove  for  a  writ 
of  quo  warranto.  Heard  on  complaint,  an- 
swer, and  evidence.   Writ  awarded. 

H.  8.  Peck,  for  complainant  V.  A.  Bnllard 
and  Dillingham,  Hnse  &  Howland.  for  d^end- 
ant 

STAKT,  J.  The  complainant  was  appointed 
chief  of  police  for  the  city  oi  BmUngton  on 
tttt  16th  day  of  March,  tBOS,  and  he  contends 
that  his  term  of  ofllce  la  for  three  yeats  from 
the  date  oi  hla  appolntmoit  Hie  respondent 
claims  that  Jerome  Dumas  was,  on  tbe  ilStb 
day  of  April,  1896,  appointed  chief  of  poUce; 
that  his  term  of  office  was  for  three  years 
(ran  that  date;  that  he  held  the  ofllce  nntll 
hti  deatli.  Febraaiy  4^  1898;  that  the  cam- 


plainant's  appointment  was,  nnder  the  char- 
ter, for  the  unexpired  term  of  Jerome  Dumas' 
appointment;  that  the  term  for  which  the 
complainant  was  appointed  expired  on  the 
26th  day  of  April,  1888;  that  on  that  day  he. 
the  resp<»ident,  was  appointed  chief  of  police 
for  three  yeaia;  and  that  he  holds  the  otB.ce 
of  right,  under  his  app<^ntmeait  and  the  city 
charter. 

Under  the  charter,  as  amended  by  No.  172 
of  the  Acts  of  1894,  It  was  the  duty  of  the 
mayor,  on  the  26th  day  of  April.  1895,  to  ap- 
point a  dUef  of  police  for  the  tarn  of  three 
yean  from  the  2eth  day  of  April,  1895.  By 
No.  148  of  the  Acts  ot  1896,  the  charter  and 
all  acts  relating  thereto  were  amended  so  as 
to  read  aa  la  prescribed  therein,  and  the 
rights  of  the  parties  must  be  determined  fnmi 
an  Inspection  of  this  act,  as  nothing  contained 
in  the  prior  enactments  not  Incorporated  into 
this  act  was  In  force  at  the  time  the  parties 
recedved  their  respective  appointments.  Sec- ' 
tlon  278  of  the  last  enactment  provides  that 
the  iwoTlsIons  of  the  act,  so  far  as  they  are 
the  same  as  those  of  acts  thereby  amended, 
shall  be  construed  as  a  continuation  of  sncb 
acts,  and  not  as  new  enactments;  bat  this 
does  not  continue  In  force  any  prior  enact 
ments  that  are  not  the  same  as  the  later  en- 
actment Therefore  the  earlier  acts  that  are 
not  the  same  as  the  act  of  1890  are  repealed, 
and  we  must  look  to,  and  be  goveraed  by,  the 
act  of  1896  In  determining  the  term  of  office 
of  the  chief  of  police,  whether  appointed  to 
fill  a  vacancy  caused  by  death,  removal,  res- 
ignation, oc  to  take  the  place  of  a  chief  of 
police  whose  term  has  expired.  Town  of 
Bamet  v.  Town  of  Woodbury,  40  Vt  286; 
End.  Interjp.  St  S  196.  Section  216  of  the 
charter,  as  amended  by  the  act  of  1806,  pro- 
vides for  a  regular  police  force  for  the  city, 
consisting  of  a  chief  of  pcritce,  who  shall  be 
appointed  1^  the  mayor  and  ^11  txAA  Ills 
office  for  three  years,  unless  sooner  removed, 
and  tuch  nnmber  ot  other  police  officers  as 
the  mayor  sbaU  deem  necessary  for  the  wel- 
fare of  the  city,  who  shall  bold  office  for  such 
term,  not  exceeding  three  years  nor  less  Uian 
one  year,  as  shall  be  designated  by  the  mayor 
In  bis  appointment  By  this  section  It  Is 
dear  that,  whenever  a  chief  of  police  Is  first 
appointed,  under  the  charter,  be  holds  hta  of- 
fice for  three  yean  from  the  date  of  his 
polntment  unless  sooner  removed;  and  we 
look  In  vain  for  any  authority  In  the  charter, 
as  made  to  read  by  the  act  of  1880,  for  ap- 
pointing a  chief  of  pcdice  for  a'Shorter  period. 
Section  277  of  the  act  provides,  in  part,  that 
the  dty  officials  holding  office  therein  under 
and  by  virtue  of  the  general  law  of  the  stat^ 
or  the  acts  or  parts  of  acts  thereby  amended 
ot  repealed,  shall  hold  office  tiU  the  expira- 
tion of  their  current  terms,  nnlus  sneh  office 
shall  sooner  become  vacant  under  the  provi- 
sions of  the  general  law  of  the  state,  or  the 
provislona  ot  snch  acts  so  amended  ot  re- 
pealed; but  this  in  no  way  affects  the  term 
of  oAee  <tf  a  dilef  of  police  qn^lnted  tkese- 
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after,  under  the  chartra,  a«  we  haTe  aeen 
tfaat  section  21S  Axes  the  term  of  his  office. 
When  It  beetnnes  necessaiy  to  ajppolnt  a 
chief  of  police  nnder  the  new  (Charter,  liy 
reason  of  death,  removal,  resignation,  or  to 
flU  tbe  place  of  one  whose  term  haa  expired, 
the  appointee  holds  his  office  for  three  years 
from  the  date  of  bis  appointment,  uoless 
sooner  removed.  The  language  of  this  section 
la  plain  and  unmistakable,  and  there  Is  noth- 
ing in  the  charter  relating  to  the  filling  of  a 
vacancy  In  the  office  of  chief,  or  appointment 
to  that  office,  that  In  any  way  limits  or  qoall- 
flee  Its  provisions.  The  charter,  as  amended 
by  the  act  of  1806,  does  not  fix  the  time  when 
the  term  of  office  of  chief  of  police  shall  com- 
mence. It  only  provides  for  bis  appointment, 
and  that  he  shall  bold  the  office  for  three 
years,  mleas  sooner  removed.  In  the  absence 
of  any  provldw  of  the  charter  fixing  the 
time  when  bis  term  shall  c<aun)ence,  it  must 
be  held  that  hUi  term  begins  when  he  la  .ap- 
pointed and  qnallfled,  and  contlnnes  for  three 
yrara,  unless  he  Is  sooner  removed.  When  a 
statute  creates  an  office,  and  provides  that  It 
shall  be  filled  by  elecOon  or  appointment  for 
a  term  of  years,  and  Is  silent  in  regard  to 
when  the  term  shall  cranmence,  and  makes  no 
special  provision  for  filling  a  vacancy  In  the 
office,  or  respecting  the  term  for  which  one 
appcrinted  to  fill  a  vacancy  shall  bold  tiie 
office,  and  tfaoe  are  no  general  provlst(His  of 
the  statute  that  are  applicable,  fliere  are  no 
grounds  tlx  Inferring  an  exception  In  cose  of 
a  perscm  elected  or  appointed  to  the  office 
wheq  It  has  become  vacant  by  reason  of  the 
death,  resignation,  or  removal  of  his  predeces- 
sor. In  People  v.  Qieen,  2  Wend.  266,  under 
a  constitutional  iSNtvlslon  tiiat  the  sheriffs 
ahould  be  elected  once  in  every  three  years, 
and  as  oftra  as  vacancies  should  occur,  it 
was  held  that  the  vacancy  waa  In  the  office 
and  not  merdy  in  the  tearm  of  service  of  the 
person  elected  to  fill  It,  and  that  an  election 
on  the  occurring  of  a  vacancy  waa  for  the  full 
tenn  of  three  years,  and  not  for  the  nnex- 
I^red  term  of  the  predecessor.  In  Growell  v. 
Lambert  0  Ulnn.  283  (OIL  267),  under  a  con- 
stitutional provision  that  a  probate  judge 
HhaU  be  elected  for  the  term  of  two  years, 
and  that.  In  case  of  a  vacancy,  the  governor 
shall  fill  the  vacancy  by  appointment  until  a 
successor  la  elected  and  quaUfled,  and  that 
sucb  successor  shall  be  elected  at  the  first 
annual  election  that  occurs  more  Cban  80  days 
after  the  vacancy  ahall  have  occurred,  it  was 
held  that  the  person  elected  on  the  occurring 
of  a  vacancy  turids  the  office  for  the  full  con- 
stitutional torm  <a  two  years,  and  not  merely 
for  the  nne]q)b9ed  term  of  his  predecessor.  In 
People  V.  Burbank,  12  CaL  378,  It  Is  held  that 
a  district  Judge  whose  election  Is  occasioned 
tqr  a  vacancy  In  the  office  Is,  under  the  oon- 
stltutlon,  which  fixes  no  day  for  the  com- 
mwcement  oC  the  tczm,  elected  for  the  full 
oonstltatloiul  term.  Under  almllar  constltn- 
tlonal  provisions,  in  People  v.  Townaend,  102 
N.  Y.  480b  7  N.  B.  SOOk  and  in  Sonsbnry  t. 


MlddletoD,  11  Hd.  396.  tbe  holdings  an  to 
the  same  effect  If  Dumas  was  appointed 
chief  of  police,  he  held  the  office^  after  th» 
new  charter  took  effect,  by  virtue  of  that  part 
of  section  277  which  provides  that  the  dty 
officials  holding  office  thmln  under  actt  there* 
by  repealed  shall  bold  office  untU-the  expira- 
tion of  their  currrat  terms  of  office  and  not 
by  rouon  of  the  term  of  office  of  the  chief  of 
police  under  the  M  charter  bemg  amtiiHWd. 
The  right  to  hold  the  office  for  the  term  pre- 
vt,ded  by  the  old  charter  waa  personal  to  hSsa, 
and  his  right  was  all  there  was  In  the  way  of 
the  mayor'a  making  an  appointment  for  three 
years  under  the  new  charter.  When  be  died, 
the  term  of  Uie  office,  nnder  the  saving  danae 
In  the  new  cfaartra,  expired,  and  there  waa  no 
unexpired  term  to  be  filled.  When  he  ceased 
to  exercise  the  right  secured  to  bfan,  there 
was  no  vacancy  to  be  filled  nnder  the  old 
charter,  for  It  was  no  longer  in  force;  not 
was  there  a  vacancy  to  he  filled  under  the 
saving  cbiuse  of  the  new  charter,  tor  that 
provided  tmly  for  the  term  of  office  for  such 
officials  as  were  In  office  when  the  new  char- 
ter took  effect  It  did  not  provide  for  the 
term  of  office  of  the  chief  <a  ptdlce  thereafter 
appointed.  ^Die  term  of  his  office  Is  control- 
led by  section  216  ot  the  new  charter,  and  at 
the  time  Z>omas  died  no  appointment  had  been 
made  under  tt  While  Dnmaa  held  the  office 
under  the  savli^  dauae  of  sectlan  277  of  the 
new  charter,  the  right  to  appoint  a  dilef  of 
pfdice  under  the  provision  of  the  new  diarter 
was  suspended.  When  he  died,  the  obstacle 
to  an  appointment  was  removed,  axul  the  new 
charter,  tn  so  far  as  It  related  to  the  appoint- 
ment of  a  chief  of  policy  for  the  first  time 
became  operative;  and  thereupon  the  cmn- 
plalnant  was,  under  the  new  charter,  ap- 
pointed chief  of  police.  There  is  nothing  In 
the  charter  that  makes  the  term  for  which  he 
is  appointed  any  leas  than  U  would  have  been 
If  there  had  beoi  no  dilef  of  pcdlce  to  office 
when  the  new  charter  took  effect  If  Dumaa 
waa  not  appointed  dilef  of  police  when  the 
new  charter  became  operative,  there  was  no 
chief  ot  police,  and  Ibe  mayor  could,  at  tjxy 
time  after  the  act  was  In  force,  i4)pobit  a 
ch\et  of  police,  who  would  hold  his  atftce  tor 
three  years  from  the  time  he  was  appirfnted. 
The  conqdalnant  waa  the  first  aiq;>olatee  uib- 
der  the  new  durter,  and  his  torn  of  office  la 
tot  three  yaara  frun  the  Ume  he  was  appoint- 
ed. He  la,  therefore,  entitled  to  hfOai  the  of- 
fice until  the  eq^tlon  of  that  term,  nnlesa 
sooner  removed,  under  the  provisions  of  the 
charter.  Oon^alnt  auatalned,  writ  awarded, 
and  judgment  that  the  complainant  la  entitled 
to  aald  office,  and  that  the  defendant  do  not 
In  any  manner  intermeddle  therewith  nor  con- 
cern himself  to  or  about  the  aame,  but  .that 
he  be  abadutely  forejudged  and  excluded 
fran  exercising  any  of  the  functltms  thereof, 
and  that  he  do  pay  the  oosta  of  tUa  ^nceeO- 
Ing. 

BOSS,  G.  3^  dissenta. 
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(71  Vt.  217) 

III  re  BARNEY'S  WILL. 
(Sopreme  Court  ol  V^rmoat.  Outteuden.  June 
14.  1888.) 

TaiAI<— lUPROPBR  OPBNINO  STATBHENT  BY 
COUNSEL-WILL    CONTEST  —  EVIDBNCB— 
ALLOWING  PAPERS  TO  OO  TO  JURY. 

1.  A  Btatemeat  by  coansel  for  the  coateat- 
gats  of  a  will  in  openiug  that,  unless  the  pro- 
pooeut  succeeded  better  in  bis  proof  than  on  a 
fWmer  trial,  he  would  not  be  able  to  substan- 
tiate the  Cacti  stated  by  bis  counwl,  is  improper, 
and  cannot  be  held  harmless. 

2.  Coontnteit  signatures  of  the  witnesses  to 
A  will  are  not  admiaaible  in  evidence  on  a 
contest  of  the  will,  nor  is  their  use  permissible 
in  the  cnw-eumination  of  such  witnesses. 

3.  Where  the  contestants  of  a  will  claimed 
the  will  to  have  been  an  unnatural  one,  and  in- 
troduced evidence  of  the  impoverishea  condi- 
tiOD  of  some  of  the  tetitator's  heirs  who  were 
excluded  by  the  will  from  any  share  in  his  es- 
Ute,  and  of  the  friendly  relations  between  the 
testator  and  some  of  them,  evidence  of  the  un- 
friendly feeling  of  the  testator  towards  the  hus- 
band of  one  of  such  heirs  and  the  son  of  another 
is  admiasible  in  behalf  of  the  proponent 

4.  On  the  trial  of  a  will  contest  it  was  error 
to  pettnit  the  beneficiary,  who  was  a  lawyet,  and 
himseU  drew  the  will,  to  be  asked  on  on>ss- 
ezamination  if  be  did  not  know  that  under  the 
Roman  law  such  a  will  was  void,  such  matter 
Mog  entirely  collateral  and  irrelevant  to  any 
issue  before  the  jury,  and  the  tendency  of  the 
question  prpjudtcuil  to  the  proponent. 

5.  Declarations  of  a  testator  are  admissible 
on  the  question  whether  he  was  contented  or  dis- 
contented at  a  particular  time,  or  under  partic- 
ular drcQiDstaBces. 

9.  What  papers  should  go  to  the  jury  is  a 
matter  within  the  discretion  of  the  trial  Jud^e, 
but  it  is  error  to  permit  the  jury  to  take  with 
them  papers  which  were  not  admissible  in  evi- 
dence. 

Appeal  from  probate  court,  Chittenden 
county;  Rosa,  Judge. 

This  was  a  contested  proceeding  for  the 
probate  of  the  will  of  Ira  Bamey.  deceased. 
Prom  a  decree  entered  on  a  Terdlct  for  the 
contestants,  proponent  appeals.  Reversed. 

The  proponent,  Charles  T.  Barney,  la  a 
grandnephew  of  the  testator,  Is  a  lawyer, 
and  himself  drew  the  will.  The  contestants 
are  all  the  lawful  belra  of  the  deceased,  ex- 
cept the  proponent's  father.  The  will  be- 
queaths all  the  testator's  property  to  the  pro- 
ponent after  a  life  estate  In  the  testator's  wid- 
ow. The  widow,  the  pr(q;>onent,  and  the  pro- 
ponent's father  qre  named  as  executors.  The 
case  had  been  tried  once  before,  resulting  In 
a  verdict  In  favor  of  the  will,  and  the  judg- 
ment had  been  reversed  In  the  supreme  court 
opou  the  contestants'  exceptions,  and  a  new 
trial  ordered.  70  Vt  352.  40  All.  1027.  At 
the  beginning  of  the  present  trial,  counsel  for 
the  proponent  made  an  opening  statement  to 
the  Jury  of  such  facts  as  his  testimony  would 
tend  to  establish.  In  reply  to  which  counsel 
for  the  contestants  remarked  that,  unless  the 
proponent  sncceeded  better  In  his  proof  than 
he  did  on  his  former  trial,  be  would  not  be 
able  to  substantiate  the  facts  stated.  To  this 
remark  the  proponent  seasonably  excited. 
The  contestants,  under  exception,  were  per- 
mitted to  ask  tiie  proponent  In  cross-exam- 
Inatloii  wbethCT  he  did  not  know,  at  the  Ume 


he  was  called  upon  to  draw  the  will,  that  by 
the  Roman  law  such  a  will  would  be  void  as 
to  the  drawer  of  it,  and  he  r^ed  that  he 
did. 

Seneca  Haseltou,  D.  J.  Foster,  and  Charles 
T.  Barney,  for  appellant  W.  H.  Bliss,  F.  B. 
Deberville,-  and  R.  E.  Brown,  for  appellees. 

TAFT,  C.  J.  1.  The  remark  of  the  contest- 
ants' counsel  In  his  opening  statement  to  the 
jury  was  Improper.  It  was  not  In  line  with 
what  an  opening  statement  should  be,  viz.  a 
statement  of  the  issues  In  the  case  and  the 
facts  proposed  to  be  shown,  to  enable  the 
jury  to  better  understand  the  testimony  as 
It  Is  given.  A  lengthy  statement  is  never  nec- 
essary,  and  an  argumentative  one  Improper. 
A  discussion  of  whether  the  adverse  party 
will  or  vrill  not  be  able  to  substantiate  the 
facts  as  claimed  by  him  Is  not  a  legitimate 
opening  statement  It  Is  a  fact  which  can 
only  be  determined  by  the  result  of  the  trial, 
and  the  opinion  of  counsel  In  respect  to  It  Is 
Illegitimate.  It  cannot  be  said  In  this  case 
that  the  remark  was  harmless,  for  the  trial 
began  vrlth  the  statement  of  counsel  that  up- 
on a  former  trial  of  the  case  the  verdict  or 
result  of  the  trial  was  against  the  wIlL  We 
cannot  say  that  It  had  no  effect  upon  the 
minds  of  the  jurors.  It  may  have  prejudiced 
them  against  the  wQl. 

2.  The  contestants  claimed  that  the  signa- 
tures on  the  alleged  will,  from  the  translu- 
ceacy  of  the  paper,  might  have  been  trans- 
ferred thereto  by  tracing;  and  bogus  ^gna- 
tures  of  two  of  the  wltneasM  whose  names 
appear  on  the  Instmment  as  attesting  wit- 
nesses, and  of  the  alleged  testator,  were  ad- 
mitted In  evidence,  and  the  two  witnesses 
were  permitted  to  testify  that  If  shown  the 
bogus  signatures,  and  not  told  they  were 
counterfeit  they  might  have  thought  they 
were  genuine,  This  testimony  was  taken  un- 
der  objection  and  exception.  The  bogus  sig- 
natures presented  a  collateral  issue,  snd 
should  not  have  been  admitted,  nor  the  vrit- 
nesses  questioned  in  respect  to  them.  That 
the  rule  Is  not  to  be  relaxed  In  favor  of  s 
cross-examination  Is  equally  dear,  and  has 
been  many  times  held  by  courts  of  last  resort 
in  England  and  the  United  States. 

S.  The  contestants  claimed  the  wUl  was 
sn  unnatural  one,  and  gave  evidence  tending 
to  show  the  impoverished  condition  of  some 
of  the  testator's  heirs,  and  the  friendly  rela- 
tions existing  between  him  and  some  of  them, 
as  well  as  the  financial  circumstances  of  the 
proponent's  mother,  who  was  not  an  heir  of 
the  testator.  The  testator  had  two  nieces  who 
were  of  his  heirs,  and,  had  he  died  intestate, 
each  would  have  inherited  one-sixteenth  of 
his  estate.  Testimony  tending  to  show  nn-. 
friendly  feelings  towards  the  husband  of  one 
niece  and  a  son  of  another  was  exdnded.  It 
might  have  been  natural  and  reasonable  for 
the  testator  to  exclude  an  heir  whose  husband 
he  disliked,  or  to  whose  son  he  was  hostile. 
It  is  difficult,  generally,  to  diTorce  fiom  one's 
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mind  tbe  fact  that  the  inrosperltjr  of  one's 
vrtta  or  mother  redounds  In  a  pecnnlazy  way 
to  the  benefit  of  the  hn&band  or  son.  Pe- 
canlar7  injury  resulting  to  perstnu  standing 
In  such  relations  is  recognized  by  our  statutes 
In  actions  for  the  death  of  a  person  caused 
Iff  a  vrongful  act  It  was  error  to  reject  tiie 
testimony. 

4.  The  proponents  B  knowledge  of  the  Bo- 
man  law  at  tbe  time  he  drew  the  wUl  was 
not  an  Issue  in  the  case;  neither  was  It  any 
part  of  his  legitimate  cross-examination.  The 
testimimy  served  to  bring  before  tbe  minds  of 
the  Jury  tbe  fact  that  by  the  law  of  Rome 
tbe  will  Was  Told.  If  this  was  legitimate,  his 
knowledge  or  Ignorance  of  what  tbe  law  of 
any  other  country  was  would  likewise  be  per- 
mitted, and  so  a  multitude  of  Immaterial  col- 
lateral issues  would  be  raised,  having  no  r^ 
vancy  upon  any  of  the  questions  before  the 
Jury.  The  admission  of  the  testimony  was 
error. 

5.  A  question  Is  made  as  to  the  relevancy 
ot  one  Ward*  The  custom  of  the  bank  was 
iuadmisslble  unless  It  was  a  general  custom, 
observed  by  all,  The  witness  claimed  he  was 
not  an  expert,  but  contestants*  counsel  made 
him  one^  and  obtained  his  testimony,  and 
then  objected  to  bis  cross-examination  be- 
cause he  said  he  was  not  an  eipert;  and  the 
court,  after  permitting  the  examination  in 
chief,  excluded  the  crosfrexamlnatlon  upon 
the  ground  that  the  subject  was  not  one  of 
expert  testimony,  and  that  the  Jury  could 
Judge  of  the  matter  as  w^  as  the  witness. 
It  Is  unnecessary,  however,  to  pass  uptm  this 
question,  as  the  Judgment  must  be  reversed 
upon  other  grounds,  and  the  question  will 
probably  not  again  arise. 

6.  The  proponent  put  In  testimony  that  6.vr- 
Ing  Uie  summer  of  180&~the  year  i^r  to  his 
death— Ira  Barney,  who  then  lived  at  Trur 
man  Same's,  was  well  and  J^ly,  v^  hajnv 
and  contented,  and  that  his  mind  seemed  to 
be  at  peace.  It  was  not  error  to  permit  con- 
testants to  prove  hU  dedaratlons  tending  to 
show  the  contrary.  There  was  no  better  way 
of  showing  whether  Ira  was  contented  or  dis- 
contented toan  by  his  dedaratlons. 

7.  This  OKc^tloiL  Is  waived. 

8.  The  proponent  ex(^ted  to  that  part  of 
the  charge  In  which  the  trial  Judge  stated  the 
drcumstuices  which  cast  upon  tbe  proponent 
the  burden  of  proving  by  satisfacteiy  evi- 
dence tbat  tbe  slleged  will  was  tbe  free  and 
Intelligent  act  ttf  Ira  Barney,  and  that  he 
fully  understood  Its  contents  uid  effect  Tbe 
charge  of  the  court  is  not  before  na.  The 
criticism  upon  that  part  of  the  charge  above 
noted  Is  that' the  Jury  were  told  that  the  facts 
above  r^erred  to  were  circumstances  of  sus- 
picion whldi  cast  upon  the  proponent  the 
burden,  etc.  We  Infer  that  the  Judge,  In  tbe 
other  parte  of  the  charge,  properly  Instructed 
the  Jury  that  the  drcumstaaces  were  subject 
to  explanation;  and  whether  any  given  fact 
was  snvlcions,  or  to  what  extent  suspicious^ 
was  for  tbe  Jury  to  say  upon  a  ccmslderatltm 


of  the  whole  testbnony  In  the  case.  In  sune 
cases  any  certain  fact  ml^t  have  great 
weight  against  the  validity  of  the  will,  when 
In  othor  cases  It  might  have  little  or  none  at 
all. 

9.  What  papera  should  go  to  tibe  Jury  Is  m- 
dlnarilyi  and  perhaps  in  all  Instances,  a  mat- 
ter of  dlscretioa  In  the  trial  judge,  but  Inad- 
mlsslUe  papers  should  never  be  sent  to  the 
Jury.  In  permitting  the  bogus  signatures  to 
go,  there  was  error.  Judgment  rBVoaedt  and 
cause  remanded. 


(tt  N.  H.  3» 

BUBN8  v.  BVBN8. 
(Snpreme  Cionrt  of  New  Hampshire.  Heiri- 
mack.  3ulj  27, 18M.) 

DIVOBOB-«OHPETBNCY  OF  BVTOBNCfl  OF 
ADOLTBRT. 
In  an  action  for  dlTorce  on  the  gronnd  oC 
adultery,  evidence  of  acts  of  familiarity.  In- 
cliQBtions,  and  purposes  of  the  parties,  and  other 
evidence,  was  found  InsoQlcient  to  support  the 
charge  uiat  defendant  committed  the  crime  on 
February  1st,  and  other  days  following,  before 
October  28tb.  Held,  that  tbii  finding  does  not 
render  the  same  evidence  incompetrat  In  a  sut^ 
sequent  trial,  where  the  Issue  Is  adultery  com- 
mitted after  October  28tb. 

Ikceptlons  from  Merrimack  county. 

Libel  for  divorce  by  James  H.  Bums  against 
Candace  M.  Bums.  To  a  ruling  of  the  lower 
court  on  the  evldeiice,  plaintUC  and  defendant 
both  except  Case  discharged. 

The  cause  alleged  la  the  wife's  adultery 
with  we  8.  on  or  aboot  AprU  1,  1890.  The 
defendant  filed  an  answer  denying  the  charge, 
and  averring  that  the  quemon  of  tua  adultery 
before  October  28, 1881,  had  bem  adjudicated 
In  her  favor.  On  tbat  date  abe  filed  a  petition 
against  her  husband  for  separate  maintenance^ 
alleging  nonsupport.  At  the  April  term,  180% 
the  cause  was  tried.  The  husband  admitted 
that  he  had  refused  to  support  his  wife,  but  al- 
leged in  Justification  that  she  had  committed 
adultery  with  8.  "on  or  about  February  1, 1801, 
and  on  divers  days  and  times  between  that 
date  and  the  date  of  tbe  flUng  ol  the  petition, 
to  wit,  October  28.  1881."  A  decree  was  en- 
tered  In  favor  of  toe  wife.  In  the  present  suit 
the  defendant  excepted  to  tbe  ruling  allowing 
the  Introduction  of  evidence  tending  to  j»ovo 
adultery  before  October  28,  1891.  The  plain- 
tUC excepted  to  the  ruling  that  he  should  be 
confined  to  evidence  aa  to  acte  of  adultery 
committed  since  that  date,  and  to  acts  of  adul- 
tery, if  any,  committed  before  that  date,  as  to 
which  no  evldoice  was  offered  on  the  former 
trisL  The  defendant  also  au»pted  to  the  last 
part  of  this  ruling,  tba  trial  was  suspended 
pending  a  decMon  on'the  exceptions. 

Albln  &  Martm,  for  plalntUL  8argent  * 

HoUis,  for  defendant 

PER  CURIAM.!  Though  It  may  be  an  ad- 
judicated fact  tbat  the  defendant  did  not  com- 
mit adultery  with  S.  on  tbe  lat  day  of  Febm- 
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■17.  1891,  and  on  ^ven  subsequent  days  be- 
fore October  28,  1891,  It  does  not  follow  that 
the  evidence,  which  was  found  to  be  Insuffl* 
dent  to  [uroTe  tiie  allegation,  cannot  be  re- 
eelTed  upon  the  question  whether  adulter; 
was  afterwards  committed  by  the  same  par- 
tles.  Tlie  issue  presented  la  not  the  same  li 
both  cases,  and,  while  all  the  competent  evl* 
dence  offered  In  the  former  case  did  not  prove 
the  affirmative  of  the  Issue  then  tried,  It  can- 
not be  saJd  that  no  part  of  it  is  admissible  upon 
the  Issue  raised  in  this  case.  Acts  of  famil- 
iarity, the  incllnauons  and  purposes  of  the  par- 
ties, and  a  great  variety  of  facts  competent 
to  Ik  considered  as  tending  to  prove  adultery 
on  a  particular  day,  are  not  rendered  Incom- 
petent rnmn  the  issue  of  adultery  on  a  subse- 
quent day  by  the  circumstance  that  the  first 
allegation  was  not  proved.  The  competency 
of  the  evidence  may  be  the  same  In  both  casea; 
though  its  probative  force  may  differ. 

It  is  not  deemed  expedient  to  consider  the 
exceptions  taken  to  the  last  ruling  of  the 
court  They  suggest  questlona  which  may 
not  arise  on  a  trial  of  the  case,  or  which  may 
be  presented  in  forms  materially  modified  by 
circumstances  not  now  apparent.  The  exact 
form  of  the  question  of  adultery  tried  In  the 
former  case,  and  the  precise  terms  of  the  rec- 
ord relating  to  the  times  of  the  alleged  adul- 
teroufl  intercourse,  If  they  are  matters  of  rec- 
ord, may  be  material.  The  actual  Issue  tried 
In  that  case  does  not  appear.  The  wife  was 
charged  with  the  commission  of  the  crime  "on 
or  about  February  1,  1891,  and  on  divers  days 
and  times  between  that  date  and  the  date  of 
the  filing  of  the  petition,  to  wit,  October  23, 
1S91."  The  husband  may  have  Introduced  evi- 
dence bearing  upon  the  question  of  her  chastity 
during  the  whole  of  this  period,  or  he  may  have 
confined  his  testimony  relating  to  that  subject 
to  a  particular  day  or  other  portion  at  the  time 
alleged.  In  the  absence  of  more  definite  evi- 
dence of  what  was  in  fact  tried,  It  cannot  be 
held  that  the  Issue  determined  was  as  broad 
as  the  allegation.  Morgan  v.  Burr,  68  N.  H. 
4T(X  A  further  finding  of  facta  Is  essential  to 
a  BBtlsfactory  consideration  of  the  questton 
presented.   Case  discharged. 

SMITH,  jr^  did  not  alt  The  otbras  am- 
curred. 


(CS  N.  H.  tt) 

HEALD  V.  CONCORD  &  M.  R.  R. 

(Supreme  Co  art  of  New  Hampshire.  HUlsboro. 
July  27, 1804.) 

TRUI^AJlQUMENT-STATEMENTa  NOT  SUP- 
PORTED BY  EVIDENCE. 
1.  Plaintiff  was  injnred  at  a  railroad  crossiDg 
by  die  lowering  of  the  bars  used  to  prevent 
teams  from  crossing  the  track,  wbereoy  his 
horse  became  frigbteDed.  There  wag  evidence 
tluit  the  bars  were  lowered  on  thia  occasion,  but 
no  evidence  that  soch  seta  were  a  frequent  oc- 
currence when  teams  were  crossing.  Plaintiff's 
coaosel,  in  his  argument,  stated,  in  effect,  that 
defendants  bad  tolerated  this  dangerous  practice 
for  "all  tlds  time," — apparently  meaning  for  a 
long  dme.   Beid,  that  this  amounted  to  testi- 


mony given  by  an  unsworn  wttness.  and  was  m 

preJadTcifll  to  defendants  o  to  constitute  a 
ground  for  reversal. 

2.  In  his  aigument  to  the  Jury,  plaintiff's  coun- 
sel said:  "YoQ  must  have  m  mind  that  there  is 
buainess  carried  on  there  that  I  submit  never 
ought  to  be  carried  on  or  endured  in  any  com- 
munity, and  that  is  the  nse  of  that  crossing  as  a 

fublic  highway  for  shifting  purpoaes.  •  •  • 
say  to  you  that  the  man  who  would  start  one 
of  those  bars  when  a  team  Is  on  the  track 
*  *  *— the  corporation  that  would  tolerate 
for  ail  this  time  such  practice  as  that — deserves 
your  admonitiou."  Held,  that  the  starting  of  the 
bars  was  referred  to  as  having  been  tolerated 
for  "ail  this  time,"  and  not  the  use  of  tlie  croas- 
iug  for  sliifiing  purposes,  and  that  snch  remarlts 
were  prejudicial  error. 

Eisceptlon  from  HUlsboro  coimty. 

Case  for  personal  Injuries  by  Oeorge  F. 
Heald  against  the  Concord  &  Montreal  Rail- 
road. There  waq  a  verdict  and  Judgment  for 
plaintiff,  and  defendant  excepts.  Sustained, 
and  verdict  set  aside. 

While  the  plaintiff  was  attempting  to  pass 
over  a  railroad  crossing  In  Manchester  with 
his  horse  and  wagon,  his  horse  became  fright- 
ened by  the  lowering  of  the  luirs  or  gates 
which  were  used  by  the  defendants  to  prevent 
teams  from  crossing  the  tracks  when  locomo- 
tives were  passing  over  them.  Being  unable 
to  manage  bis  horse,  be  was  thrown  upon  the 
ground  and  Injured.  The  tracks  at  this  point 
were  used  to  a  large  extent  for  the  purpose  of 
shiftlDg  cars.  In  his  closing  argument  to  the 
jury  plalntlfiTB  counsel  said:  "Yon  have  some 
idea  of  the  regular  trains  that  are  passing 
through  the  day.  You  must  have  in  mind 
that  there  is  business  carried  on  th^re  that,  I 
submit,  never  ought  to  be  carried  on  or  en- 
dured in  any  community,  and  It  is  that  use 
of  that  crtffislng  as  a  public  highway  tar  slilft- 
lug  purposes.  *  *  *  I  say  to  you  that 
the  man  who  would  start  one  of  those  bars 
when  a  team  was  on  the  track,  as  Boby  did, 
by  his  own  admission— the  ccnporatlon  that 
would  tolerate  for  all  this  time  such  practice 
as  that— deserves  your  admwitlon  In  some 
form  or  other.  I  say  It  Is  one  of  those  pal- 
pable, manifest,  wicked  fwrformances  that  1 
should  not  suppose  Intelligent  men  would  tol- 
erate at  alL"  To  these  r^na^  the  defend- 
ants excepted. 

Bumham,  Brown  A  Warren,  for  plaintiff. 
Frank  a  Streeter  and  Jos^  W.  Fellows,  for 
def»daat 

PER  OUHIAM.1  The  plalntirs  counsel  stat- 
ed, in  effect  that  the  defendants  had  tolerated 
a  dangerous  practice  of  lowering  the  gates  at 
the  crossing  "for  ail  this  time,"— meaning  ap- 
parently for  a  long  time.  The  Jury  were  told, 
not  merely  that  this  dangerous  act  occurred  at 
the  time  of  the  accident,  of  which  there  was 
competent  evidence,  but  that  such  acts  were 
of  frequent  occurrence  when  teams  were  up- 
on the  crossing,  of  which  there  was  no  com- 
petent evidence.  Hie  statement  was  testi- 
mony given  by  counsel,— an  unsworn  witness, 
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not  snbject  to  the  test  ot  cross-examlnatloiL 
It  was  testimony  upon  a  material  point,  the 
natural  effect  of  whidi  waa  prejudicial  to  the 
defendants.  In  the  absence  of  a  finding  that 
it  did  not  have  that  effect,  the  necessary  con- 
dnslon  Is  that  the  trial  was  not  a  fair  one. 
and  that  the  error  can  only  he  corrected  by  a 
new  trial.  Ballard  t.  Railroad  Oo.,  64  N.  H. 
27,  6  AtL  838;  Jordon  t.  Wallace,  67  N.  H. 
175,  82  AtL  174;  Noble  T.  City  of  Portsmouth. 
G7  N.  H.  188.  80  AU.  419.  The  claim  of  the 
idalntlff  that  In  the  statement  objected  to 
conitsel  referred  to  the  shifting  of  cars  over 
the  crossing,  and  not  to  the  lowering  of  the 
gates,  Is  not  sostained  by  a  reasonable  oon- 
stractlon  of  the  language  used.  It  occurs  In 
the  part  of  the  argument  relating  to  the 
method  of  operating  the  gates  at  the  time  of 
the  accident,  and  no  reason  is  suggested  why 
the  Jury  should  have  understood  that  it  refer- 
red to  another  subject  previously  discussed. 
If  such  was  the  Intention  of  counsel,  he  failed 
to  convey  the  Ida  to  the  Jury.  Verdict  set 
aside. 

SMITH,  CHASE,  and  WALLACE;  3J^  did 
not        The  others  concnrred. 


«8  K.  H. «) 

DAVIS  V.  WHITNEY  et  al. 

(Supreme  Court  of  New  Hampshire.  Cheshire. 
July  27.  1894.) 

NUISAHOB— RBA80NA&LB  USB  OF  PRBUISBS— 
,  UABIUTT. 
Defendants  owned  and  operated  a  shoddy 
mill  lituated  68  feet  from  piaintifTs  dwelling 
house,  and  equipped  with  machinery  Indispen- 
sable  to  the  bnsinesB.  When  the  wind  was  In 
a  certain  directioD,  lint,  dust  and  smoke  of  a 
sickening  odor  obliged  plaintiff  to  dose  the  doors 
and  windows  on  that  side  of  her  house,  and 
on  two  or  three  occasions  she  had  to  leave  the 
house  for  several  weeks,  because  chronic  dis- 
eases trom  which  she  suffered  were  nude 
worse  by  the  materials  and  odors  from  the  mill. 
Hie  use  made  by  defendants  of  the  premises 
waa  reasonable.  Bttd,  that  pllUntifl  could  not 
recover  damages. 

Action  by  Mdlssa  D.  Davis  against  Charies 
O.  Whltn^  and  another  for  maintaining  a 
private  nuisance.  Facts  were  found  by  a  ref- 
eree.  Judgment  for  defendants. 

Case  for  maintaining  a  private  nuisance. 
Facts  found  by  a  referee.  The  defendants 
owned  and  operated  a  shoddy  mill,  situated 
86  feet  from  the  plaintiff's  dwelling  house,  and 
equipped  with  machinery  indispensable  to  the 
business,  and  similar  to  that  used  In  other 
shoddy  mills.  When  the  wind  was  In  the 
Tight  directloD,  lint,  dust,  and  smoke — tjie  lat- 
ter of  a  sickening  odor— were  driven  towards 
the  plaintiff's  house,  obliging  her  to  close  the 
doors  and  windows  on  that  side.  On  two  or 
three  occasions  she  bad  to  absent  herself  from 
the  bouse  for  several  weeks,  because  chronic 
lilseaaes  from  which  she  suffered  were  made 
worse  by  the  objectionable  materials  and 
odors.  The  defendants  have  not  Intended  to 
Injure  her,  and  have  tried  to  construct  their 


plant  BO  that  she  would  not  be  amused.  Hie 
use  they  made  ot  their  premises  was  fonnd 
io  be  reasonable.  The  plaintiff's  damages 
were  assessed  at  9300.   Both  parties  moved 

for  Judgment  on  the  report 

Don  H.  Woodward  and  Charles  H.  Hers^, 
for  plaintiff.  Batchelder  &  Faulkner,  for  de- 
fendants. 

SMITH,  J.  The  referee  has  found  that  the 
use  made  by  the  defendants  of  their  premises 
was  reasonable.  According  to  the  dedslons  in 
this  state,  the  defendants  are  entitled  to  Judg- 
ment Baasett  t.  Manufacturing  Co.,  43  N. 
H.  560;  Hayes  v.  Waldron,  44  N.  H.  580; 
Swett  V.  Cutts,  50  N.  H.  439;  Eaton  v.  Rail- 
road Co.,  51  N.  H.  504,  533;  Brown  v.  Otrtllns, 
63  N.  H.  442;  Haley  t.  Colcord,  69  N.  H.  7: 
Oreen  v.  Gilbert,  60  N.  H.  144;  Kludge  v.  Sar- 
gent 64  N.  H.  204.  9  AtL  723.  Judgment  for 
the  defendants.  AH  concurred. 


(68  N.  U.  Tl] 
TOWN  OF  UNITY  v.  PIKE. 

(Sivreme  Court  of  New  Hampshire.  Sullivan. 

July  27,  1894.) 

STATUTES— REPEAL  BY  IMPLICATION— D008— 
INJURT  TO  SHEEP— UABIUTT  OF 
OWNER  OP  DOQ. 

1.  Where  a  Aatnte  is  modified  by  a  subse- 

anent  act  of  the  legislature,  and  some  parts  of 
le  first  act  are  Incorporated  in  and  others 
omitted  from  the  later,  failure  to  incorporate 
a  provision  of  the  former  or  its  substance  does 
not  operate  as  a  repeal  of  the  omitted  part  of 
the  former,  where  the  later  act  ia  not  inconsisi- 
ent  with  it. 

2.  Under  Pub.  St  c.  118,  H  9-18,  which  pro- 
vide that  a  town  may  pay  uie  owner  at  sheep 
for  loss  occasioned  by  reason  of  the  worrying 
or  killiug  of  them  by  dogs,  and  recover  the 
amouut  so  paid  in  an  action  of  assumpsit  against 
the  owner'  of  the  dogs,  in  an  action  by  the 
town  to  recover  money  paid  to  one  for  loss  and 
injury  to  his  own  sheep,  as  well  as  those  of 
others  which  he  was  paatoring.  the  town  can- 
not recover  more  than  the  actual  loss  occa- 
rioned  to  the  party  to  whom  the  money  was 
paid,  unless  the  others  are  joined  as  parties  to 
the  action  or  are  compelled  to  file  releases,  or 
it  is  shown  that  they  authorized  the  town  to 
pay  damages  to  the  party  pasturing  th^  sheep. 

Action  of  assumpsit  by  the  town  of  Vnity 
against  Eugene  B.  Ftke.  Judgment  for  plain- 
tiff. 

Assumpsit  for  the  sum  paid  by  the  jdalntlff 
to  Rowe  for  damage  done  to  sheep  by  dogs. 
Facts  found  by  the  court  In  October.  1892, 
the  defendant's  dog  and  another  dog  killed  In 
Rowe's  pasture  four  sheep,  and  badly  Injured 
six  others.  Rowe  owned  three  of  the  sheep 
that  were  killed  and  three  of  those  that  were 
Injured;  the  others  he  pastured  for  hire.  Up- 
on proceedings  under  the  statute,  the  town 
paid  Rowe  $30  for  the  entire  damage.  The 
court  found  that  the  damage  done  to  Rowe's 
sheep  was  $18,  to  the  other  sheep  $10,  and 
that  $2  was  fair  compensation  for  the  time 
necessarily  spent  by  Bowe  b7  reason  of  the 
injury. 
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Albert  S.  Walt,  for  plaintiff.  Ooorge  B. 
Brown,  for  defendant 

PUR  GUBIAM.1  It  Is  provided  In  section 
9,  c  118,  Pub.  St.,  that  any  peESon  who  auC- 
ten  damage  occasioned  by  a  dog  may  recover 
the  same  of  the  owner  or  keeper  of  the  dog, 
nnleas  the  plalnUff  was  engaged  In  the  com- 
mission of  a  trespass  or  other  tort  at  the  time 
of  the  Injury;  section  10  provides  that  he 
may  recover  of  the  owner  or  keeper  of  the 
dog  double  the  amount  of  the  damage  sus- 
tained: and  section  11  authorizes  the  town, 
upon  proper  proceedings,  to  pay  him  the  dam- 
ages caused  "by  reason  of  the  worrying, 
maiming,  or  killing  of  his  sheep.  Iambs,  or 
other  domestic  animals  by  a  dog."  Section 
13  is  as  follows:  "After  the  selectmen  have 
given  an  order  for  such  damage  to'  the  person 
injured,  the  town  may  recover  the  amount  of 
such  order  in  an  action  of  assumpsit  against 
the  keeper  or  owner  of  any  dog  concerned  in 
ioing  the  damage  or  occasioning  the  loss." 
In  East  Kingston  v.  Towle,  48  N.  H.  57,  It 
was  held  that  a  similar  statute  was  unconsti- 
tutional, because  It  deprived  the  owner  of  the 
dog  of  an  opportunity  to  be  heard  on  the  Ques- 
tion of  damages;  but  It  was  also  held  that  a 
town  might  maintain  an  action  under  this 
statute  against  the  owner  of  a  dog  to  recover 
the  actual  damage,  to  be  ascertained  at  the 
trIaL  By  sections  14-17,  c.  60,  Laws  1891, 
some  of  the  provisions  of  chapter  118,  Pub. 
St.,  are  modified,  but  the  changes  Introduced 
are  not  material  to  the  present  inquiry.  Sec- 
tion 13  of  the  former  statute  is  not  In  terms 
qualified  or  changed  by  the  later  act,  and  the 
omission  to  Incorporate  It,  or  the  substance 
of  it.  In  the  statute  of  1891,  does  not  prove 
that  the  legislature  Intended  to  repedl  it 
The  language  used  does  not  require  such  a 
construction,  and  it  is  not  to  be  assumed  that 
the  legislature  Intended  to  deprive  towns  of 
the  right  to  recover  of  the  owners  of  dogs  the 
amount  of  the  actual  damages  they  may  be 
compelled  to  pay  on  account  of  the  ravages 
of  those  animals.  Nor  Is  there  any  Inconsist- 
ency between  section  13  and  the  provisions  of 
the  new  act  The  plaintiff  town,  therefore,  la 
entitled  to  maintain  this  action  for  the  dam- 
ages actually  suffered  by  Rowe,  which  in- 
clade  the  value  of  his  sheep  that  were  killed, 
the  depreciation  in  value  of  those  that  were 
Injured,  and  reasonable  compensation  tor  the 
time  he  neceasBrHy  q>ent  In  consequence  of 
the  injury. 

Whether  the  town  is  also  entitled  to  Judg- 
ment for  the  damage  to  the  sheep  Rowe  was 
pasturing  for  others  It  la  not  necessary  to 
dedde  at  this  time.  If  the  owners  had  au- 
thorized the  town  to  pay  the  money  due  them 
to  Rowe.  the  defendant  could  have  no  ground 
to  object  to  the  right  of  the  town  to  recover 
it  back  in  this  case,  and  the  town  would  be 
fully  protected  against  further  actions  against 
it  by  the  owners.  In  a  common-law  action, 
bronglit  by  ^owe  against  this  defendant  for 
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damage  done  to  the  sheep  of  other  persona, 
Rowe  might  be  required  to  Join  them  as  par- 
ties for  the  purpose  of  terminating  the  entire 
controversy.  Buckmlnster  t.  Wright,  S9  N. 
H.  153;  Boudreau  v.  £astman.  Id.  467;  Cole 
T.  Gilford,  63  N.  H.  60.  For  similar  reasons 
Justice  may  require.  In  this  case,  a  Joinder  of 
all  parties  in  interest  for  the  protection  of  all 
against  further  litigation;  or  the  same  pur- 
pose may  be  accomplished  by  the  filing  of  a 
release  signed  by  such  interested  persons  aa 
are  not  parties  to  the  action.  When  this  is 
done,  there  will  be  Judgment  against  the  de- 
fendant for  $80. 

CARF&NTER.  3^  did  not  sit  Ibe  others 
cutcoxied. 

(«B  H.  H.  m 

DROWN  V.  HAMILTON  et  aL 

(Supreme  Court  of  New  Hampshire.  Carroll- 
July  27,  18&4.) 

REVIEW  OF  FINDINGS  OF  FACT— SUBMISSION 
TO  REFKni-:NCE— DEFINITENESS  OP  RBF- 
EKEB'S  REFOitT— TIMK  OF  FILING  ORIQINAI. 
AND  SUPHLK-MENTAL  REI'ORTS— TIME  OF  RE 
QUEST  FOR  SPECIAL  Fl NDINGS— WAIVER  OF 
OBJECTION  BY  FAILURE  TO  EXCEPT— BIND- 
ING FORCE  OF  REFEKEE'a  DECISION— QUES- 
TIONS OF  FACT— ACTION  OF  COURT  IN  PASS- 
ING ON  REFEREE'S  REPORTS-BURDEN  OP 
PROOF— NOTICE  OF  INTENTION  TO  ATTACK 
RBPBRBB'S  RBPORT. 

1.  Where  the  objectlona  to  the  report  of  a  ref' 
eree  Involve  questions  of  tact  and  are  ffisposed 
of  by  the  court  at  the  trial  term,  the  findings 
cannot  be  reviewed  on  appeaL 

2.  Where  plaintiff  and  defendant  have  submit- 
ted to  a  referee  the  question  whether  a  certain 
lot  was  owned  hj  both  or  one  or  neither  of  them, 
and  the  question  of  the  nature  of  their  inter- 
ests, the  submission  Is  binding  on  the  defendant 

S.  Where  tbe  ptaintiCrs  attorn^  was  prevrat- 
ed  bj  order  of  the  court  from  commenting  on 
certain  evidence  introduced  by  defendant  de- 
fendant cannot  complain. 

4.  A  referee's  report,  eBtablishing  a  line,  com- 
mencing at  the  stump  of  a  spruce  tree  cut  dur- 
ing the  trial,  on  the  line  between  E.  and  C,  and 
running  N.,  77^  deg.  W.,  at  a  ri^ht  angle  with 
the  town  line,  to  a  pond,  is  sufficiently  distinct 
certain,  and  complete,  as  regards  such  line. 

5.  Where  a  referee  files  his  report  with  the 
clerk  of  the  court  within  30  days,  such  filing  is 
a  compliance  with  tbe  order  of  the  court  to  re- 
port within  that  time.  ' 

6.  A  supplemental  report  of  a  referee,  based 
upon  the  conduct  of  tbe  defendants  on  the  trial, 
cannot  be  objected  to  because  not  made  withiu 
the  30  days  prescribed  for  the  original  report. 

7.  A  request  for  special  findings  of  fact  Is  not 
seasonably  made,  when  it  is  sent  to  tbe  referee 
two  days  after  he  files  bis  report 

8.  Where  defendants  fail  to  except  to  the  ml- 
ing  of  the  referee  excluding  documentary  evi- 
dence, they  waive  their  right  to  object  to  his  re- 
port on  that  account. 

9.  Where  parties  have  submitted  the  location 
of  a  boundary  line  to  a  referee,  and  judgment 
has  been  rendered  on  his  report  the  line  eatab- 
liahed  becomes  binding  upon  the  parties  and  all 
who  claim  under  them. 

10.  Objections  to  a  referee's  report  on  the 
ground  that  damages  given  are  excessive,  and 
that  the  report  is  generally  against  the  law  and 
evidence,  raise  questions  of  fact  to  be  deter- 
mined by  tbe  trial  court. 

11.  Where  the  trial  court  passes  upon  qoestioni 
of  fact  In  a  referee's  report,  it  does  not  act  as 
in  a  case  tried  on  appeal,  but  simply  inquires 
whether  tha  conflict  betwsen  tiie  xepwt  ana  tbs 
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evideoce  U  so  strong  as  to  Indicate  prejudice, 
corrnption,  or  a  clear  mistake  on  the  part  of  the 
referee. 

12.  Where  the  partr  objectliiff  to  the  report 
of  a  referee  seeks  to  snow  that  findings  were  the 
resQit  of  passion,  prejudice,  corruption,  or  clear 
mistake,  the  burden  is  on  him  to  show,  hy  re- 
producing the  evidence,  that  sach  is  the  case. 

18.  A  plaintiff  should  have  reasonable  notice  of 
the  intentioD  of  defendant  to  attack  a  referee's 
report  as  being  agsinst  the  evidence,  bat  such 
notice  does  not  require  him  to  produce  any  evi- 
dence sustaining  tne  report. 

Exceptions  from  Caxroll  county. 

Action  of  trespass  by  Mosea  Drown  against 
Stephen  P.  Hamilton  and  Moses  Hamilton. 
From  a  Judgment  on  a  referee's  report,  de- 
fendants except   Case  discharged. 

Worcester,  Qafney  &  Suow,  for  plaintiff. 
Joslah  H.  Hobbs,  Fred  B.  Oi^ood,  and  George 
W.  M.  Fttmaiit  for  defendanta. 

SMITH,  J.  Tbe  questions  in  this  case  arise 
on  the  defendants*  motion  to  set  aside  the  re- 
port of  the  referee.  Ibe  action  is  trespass  qu. 
cL,  and  the  controversy  la  over  the  location  of 
the  north  line  of  tbe  plalntUTs  dose.  The  cause 
was  referred,  and  the  referee,  by  agreement  of 
parties,  was  directed  to  establish  tbe  line  and 
make  report  of  bis  doings  within  30  days  from 
November  11,  18U3.  .  The  trial  was  dosed  De- 
cember 8th.  Tbe  report  was  sent  to  the  clerk 
of  tiie  court  on  the  following  day,  received  by 
bim  on  December  lltb,  and  by  tbe  presiding 
judge  tome  days  later.  The  plaintlCTs  dam- 
ages were  assessed  at  (289.50.  and  the  line 
estftbllshed  as  follows:  Beginning  at  tbe 
stomp  of  an  old  spruce  tree  cat,  during  the 
trial,  on  the  town  line  between  Eaton  and 
Conway,  at  a  point  179  rods  northerly  of  the 
southeasterly  corner  of  the  plalatifTs  lot,  or 
lot  127  in  the  east  division  of  lots  Id  Baton; 
thence  77%  deg.  W.,  at  a  right  angle  with 
the  division  line  between  Eaton  and  Conway, 
to  the  pond.  The  line  thus  described  tbe  ref- 
eree 0nds  to  be  the  true  division  line  between 
lot  127,  owned  by  the  plaintiff,  and  lot  128,  or 
the  Cooledge  lot,  occupied  by  the  defendant 
Stephen  P.  Hamilton,  as  early  laid  out  by  tbe 
original  proprietors  of  EJaton.  December  15tb 
the  defendants  filed  with  tbe  derk  a  motion 
Cor  the  rejection  of  tbe  report,  assigning  as 
reasons  that  It  was  against  law  and  evidence; 
that  Improper  statements  of  material  facts  not 
In  evidence  were  made  to  the  referee  during 
the  trial,  and  repeated  In  final  a^ument,  by 
counsel  for  tbe  plaintiff,- under  objection  and 
exception  which  were  omitted  from  the  report 
of  the  referee;  and  because  of  the  omission 
CO  make  and  report  certain  special  findings  of 
fact  Tbe  motion  was  sent  to  tbe  referee  for 
a  report  of  tbe  facts  In  regard  to  the  miscon- 
duct charged.  Tbe  referee  made  a  supple- 
mental report,  in  substance,  as  follows:  No 
exceptions  were  taken  during  tbe  trial  by  the 
defendants.  No  request  was  made  for  a 
■pedal  finding  of  facts.  No  statement  of  ma- 
terial facts  not  In  evidence  was  made  during 
the  trial,  or  at  any  time.  The  plaintiff's  coun- 
fel.  in  final  argofflent,  did-  pot  repeat  any  ma- 


terial fact  not  in  oTldence,  but  during  Vbe  ar- 
gument stated  that  he  desired  to  call  attention 
to  the  copy  of  a  plan  introduced  by  the  de- 
fendants. The  defendants  objected  that  the 
plan  was  put  In  as  a  chalk  only.  The  objec- 
tion was  sustained,  and  the  referee  never 
knew  what  the  plaintiff  proposed  to  argue 
from  the  copy.  Two  days  after  the  referee 
sent  his  original  report  to  tbe  clerk,  he  re- 
ceived the  defendants'  written  request  for 
special  findings,  and  at  once  notified  counsel 
that  tbe  report  had  been  filed.  The  state- 
ments in  the  supplemental  report  have  been 
found  to  be  true  by  tbe  judge  presiding  at  the 
trial  term.  January  16th  the  defendants 
again  moved  to  set  aside  the  report,  assigning 
a  large  number  of  reasons,  many  of  which  are 
extremely  technical,  others  Inapplicable  to  tbe 
facts,  and  others  unsui^rorted  by  facts,  ap  ot 
which  may  be  summarized  as  follows:  That 
the  parties  were  not  adjoining  owners;  that 
the  defendants  never  consented  to  the  estab- 
lishment of  the  line  by  the  referee,  or  to  tbe 
assessment  of  damages;  that  the  Godedge 
lot  and  lot  128  are  not  Identical;  that  the  per- 
formance of  the  award  is  Impossible;  that  tbe 
line  established  by  the  referee  is  not  suffldent- 
ly  certain;  that  the  line  claimed  by  the  de- 
fendants Is  the  older  line;  that  there  was  no 
evidence  of  any  acts  of  trespass  by  the  de- 
fendant Moses  Hamilton;  that  the  report  Is 
against  law  and  evidence,  and  tbe  damages 
excessive;  that  the  report  was  not  made  to 
the  presiding  Judge  within  30  days;  that 
misleading  statements  of  material  matters  not 
in  evidence  were  made  during  the  trial,  and 
repeated  during  final  argument;  that  tbe  line 
clalmecl  by  the  plaintiff  does  not  conform  to 
the  line  shown  by  tbe  He/sey  plan  and  an- 
cient monuments;  that  a  copy  of  the  Hersey 
plan  was  exduded;  that  the  referee  made  no 
special  finding  of  facts.  A  hearing  wad  had 
on  this  motion,  and  the  court  has  found  that 
there  was  no  mistake  as  to  tbe  submission; 
that  the  referee  was  mutually  selected  by  the 
parties,  and  both  agreed  he  should  establish 
the  line  and  assess  damages,  tbe  hearing  to 
be  had  and  report  made  within  30  days;  that 
the  referee  was  not  wrongfully  Influenced,  and 
did  not  reach  an  erroneous  result  as  to  tbe 
boundary  line  and  assessment  ot  damages  by 
reason  of  any  error  or  mistake  as  to  tbe  Cool- 
edge  lot  and  lot  128  being  Identical.  So  far 
as  tbe  objections  involve  questions  of  fact, 
and  have  been  disposed  of  at  tbe  trial  term, 
the  findings  are  conclusive,  and  cannot  be  re- 
viewed here.  The  submission  Is  binding  on 
the  defendants,  whether  lot  128  was  owned 
by  both  or  one  or  neither  of  them,  and  wheth- 
er tbe  interest  of  either  was  that  of  sole  or 
part  owner.  That  the  location  cannot  be  en-, 
forced  against  third  persons  la  a, matter  in 
which  the  defendants  are  not  Interested. 

The  charge  of  misconduct  of  counsel  at  the 
hearing  has  been  found  utterly  without  foun- 
dation, both  by  tbe  referee  and  the  trial  Judge. 
By  the  ruling  the  plaintiff  was  prevented  from 
commenting  upon  the  copy  of.^  plan  Intro- 
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dnced  as  a  chalk  hj  the  defendants.  WbetheE 
the  referee  might  not  have  ruled  differently, 
we  need  not  Inquire.  The  tfefendanta  cannot 
complain  of  the  mllng. 

Hie  line  established  by  the  report  commen- 
ces at  the  stump  of  a  spruce  tree  cut,  during 
the  trial,  on  the  line  between  Eaton  and  Con- 
way, and  runs  N.,  77%  deg.  W.,  at  a  right 
angle  with  the  town  Hoe,  to  the  pond.  That 
this  Is  "not  sutQclently  certain,  distinct,,  and 
complete**  cannot  be  seriously  contended. 

If  the  direction  to  the  referee  to  make  re- 
port of  his  doings  to  the  court  within  30  da^s 
was  mandatory,  and  a  condition  of  the  sub- 
mtarion.  It  was  literally  complied  with.  The 
filing  of  the  report  with  the  clerk  was  making 
rqwrt  to  the  court  The  clerk  being  the  de- 
positary of  the  records,  every  one  would  un- 
derstand bis  ofBce  was  the  place  Intended, 
and  not  the  home  of  the  Judge,  In  another 
comity.  The  objection  that  the  supplemental 
report  could  not  be  considered,  because  not 
made  within  SO  days  from  the  date  of  the 
role.  If  it  be  an  objection,  disappears  when 
It  Is  considered  that  It  deals  exclusively  with 
the  misconduct  which  the  defendants,  after 
file  main  report  was  filed,  charged  bad  occur- 
red during  the  course  of  the  trial,  and  that  the 
merits  of  the  case  were  not  otherwise  Includ- 
ed In  it  But  If  ^0  report  be  laid  out  of  the 
case,  there  remains  the  fact  found  at  tbe  trial 
term  that  the  misconduct  did  not  occur. 

The  request  for  the  special  finding  of  cer- 
tain facts  was  not  seasonably  made.  But  if 
It  had  been,  unless  those  facts  were  all  the 
facts  relating  to  the  disputed  line,  it  cannot 
be  said,  as  matter  of  law,  that  they  would 
show  that  the  line  established  by  tbe  referee 
was  not  the  correct  line. 

The  defendants,  by  tbeir  omission  to  except 
to  the  exclusion  of  the  copy  of  tbe  Hersey 
plan,  waived  their  right  to  object  on  that  ac- 
count If  the  report  showed  that  an  alleged 
copy  of  a  sqpposed  plan  was  excluded  by  tbe 
referee,  and  exception  taken  by  tbe  defend- 
ants, the  exception  could  not  be  sustained. 
The  con^tency  of  such  a  paper  would  de- 
pend npon  various  matters  of  (act,  In  tbe  de- 
termination of  which  no  error  of  law  or  fact 
appean. 

The  objection  that  performance  of  the  award 
establisbing  tbe  boundary  line  Is  not  possible 
Is  based  on  a  mistaken  understanding  of  tbe 
authority  of  the  referee.  He  sustained  to- 
wards the  cause,  the  parties,  and  the  court 
the  position  of  an  arbitrator  at  common  law, 
with  no  other  restriction  of  his  powers  or  da- 
ties  than  the  requirement  that  he  proceed  ac- 
cording to  the  rules  of  law  and  the  practice  of 
tbe  court  and  report  his  decision;  stating 
QWdficaDy  his  rulings  upon  all  questions  of 
lav,  and  all  matters  of  fact  found  proved,  if 
n  requested  by  either  party.  Free  v.  Buck- 
ingham, 69  N.  H.  219,  223;  Pub.  St.  &  227.  | 
IQl  Judgment  being  rendered  npon  his  re- 
port u  upon  tba  aw&rd  of  an  arbitrator  at 
eosnmon  law,  the  location  of  the  Unc  eatab* 
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llshed  by  him  becomes  binding  upon  the  par^ 
ties  and  all  who  may  claim  onder  them. 

Hie  defendants  claim  that  the  damages  are 
excessive,  and  offer  to  show  that  there  was 
no  evidence  before  the  rtferee  of  any  trespass 
committed  by  the  defendant  Moses  Hamilton; 
also,  that  the  report  is  generally  sgainat  the 
law  and  the  evidence.  This  exception  raises 
questions  of  fact  to  be  determined  at  the  trial 
term.  Upon  questlona  of  fact  the  referee's 
report  Is  conclusive,  like  the  verdict  of  A  jnry; 
and,  like  a  verdict  it  may  be  set  aside  on  tbe 
ground  of  excessive  damages,  or  because 
against  the  evidence  on  the  question  of  lia- 
bility. The  case  Is  not  retried  by  the  court  as 
a  case  Is  tried  on  appeal,  but  the  question  Is 
whetber  the  conflict  between  the  verdict  or 
report  and  the  evidence  Is  so  strong  that  the 
court  can  see  that  the  jury  or  the  referee  was 
Influenced  by  passion,  prejudice,  partiality,  or 
corruptioii,  or  unwittingly  fell  Into  a  [flaln  mis- 
take. Puller  V.  Bailey,  58  N.  H.  71;  Free  v. 
Buckingham.  S9  N.  H.  219;  Merrill  v.  Perkins, 
61  N.  H.  262;  Little  v.  Upham,  64  N,  H.  279, 
9  Atl.  220.  The  party  making  the  motion  has 
the  affirmative,  and  tbe  burden  of  proof  on 
tbe  issue  of  passion,  prejudice,  partiality,  cor- 
ruption, or  plain  mistake.  This  burden  he 
cannot  sustain  without  reproducing  In  some 
satisfactory  form  all  the  evidence  introduced 
by  both  parties  at  tbe  trial,  and  showing  that 
there  waa  spch  a  preponderance  in  bis  favor 
as  to  justify  a  finding  of  passion,  prejudice, 
partiality,  corruption,  or  plain  mistake.  Hw 
other  party  need  produce  no  evidence.  The 
burden  of  proof  on  the  issue  raised  by  such  a 
motion  includes  the  expense  of  producing  sat- 
isfactory evidence  of  all  the  proof  received  at 
the  trial.  Tbe  plaintiff,  to  guard  against  sur- 
prise, should  have  seasonable  notice  before 
tbe  trial  term,  if  the  defendants  Intend  to  go 
to  a  hearing.  Such  notice  will  not  require 
him  to  produce  any  evidence.  He  can  safely 
depend  upon  the  defendants  being  required  to 
reproduce  all  the  evidence  given  at  the  trial 
before  the  referee,  or  such  a  report  of  it  as  the 
court  considers  sufficient. 

Some  other  objections  hare  been  considered, 
but  their  discussion  does  not  seem  necessary. 
Case  discharged. 

BLODGBTT,  J.,  did  not  Bit  The  others 
concurred. 


(68  N.  H.  6D2) 

WHITTEN  V.  STOOKWHLL  et  al. 

^preme  Court  of  New  Hampriilre.  HlUsboro. 
July  27.  18M.) 

PLEADINO— AUBNDHBNT  OF  DECLARATION. 

lo  an  action  to  recover  for  negligeace,  the 
alleged  ground  of  Uablltty  being  the  relation  of 
master  and  servant  between  tbe  parties,  where 
tbe  evideoce  disproves  the  existence  of  such  rela- 
tion, but  tends  to  establish  defendant's  liablTity 
on  another  grouodt-vlaintlff  should  be  permitted 
to  amend  Us  dedaratioQ  to  conform  to  such 
erldcnoe. 
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AetUm  by  UlyaKS  S.  G.  Wtaltten  asahutt  Q. 
B.  Stockwell  ft  Co.  Noiuiilt  Mt  aside. 

SnUoway  A  TopHff  and  John  H.  Riedell,  for 
plaintiff.  Frank  G.  Clarke  and  Gbailea  B. 
Buma,  for  defendanta. 

VSR  OtmiAM.!  At  tlie  doae  of  the  srl* 
deuce  the  plalnUff  moTed  to  amend  bia  dec- 
laration, and  tbe  defendanta  moved  for  a 
nonsuit.  Wltbont  passlDs  upon  the  pbUntUFa 
motion,,  tbe  court  ordered  a  nonsnlt,  whldi  la 
to  be  set  aalde  if  the  plaintiff's  motloa  should 
bare  been  granted.  It  Is  apparent  that  the 
nonsuit  was  cxdecei  i^Km  tbe  ground  that 
the  rdatloD  of  master  and  serrant  aa  al- 
leged In  tbe  declaration,  did  not  exlat  between 
the  parties.  But  tbe  ruling  of  the  court  did 
not  amount  to  a  finding  that  tiiere  was  no 
erideoce  of  the  defesdantir  liability  on  some 
other  ground.  It  Is  inferred  trom  the  report- 
ed facts  that  there  was  er^^oe  of  their  lia- 
billtj  under  the  rule  annonnced  In  King  t. 
RaUroad  Go.,  66  N.  T.  181,  which  both  parties 
regard  aa  tbe  correct  role,  and  the  plaintUI'a 
motion  should  have  been  granted.  Nonsuit 
set  aalde: 

BLODGBTT,  J.,  did  not  alt  Tbe  otheta 
concnnredi 

(«  N.  H.  SI) 

INBURiNCB  COMMISSIONER  v.  PBO- 

PLE'S  FIRE  INS.  00. 

(Supreme  Ooort  of  New  Hampshire.  Hlllsboro. 

July  27,  18&1.) 

nWURANGB  —  TERMINATION    OF  CONTRACT— 
BFFBCT  OF  REC EI VERSMIF— AGENT'S 
COMPENSATION. 

1.  Insurance  policies  which  proTlde  that  they 
maj  be  terminated  at  tbe  request  of  the  in- 
sored  at  BDj  time  do  not  reqaire  notice  of  such 
dcctioQ,  and  are  deemed  tenulnated  at  once  on 
dellverr  of  the  poller  to  an  agent  of  the  oom- 
panr  for  cancellatioQ. 

2.  Tbe  appointment  of  a  receiTer  for  a  stock 
InauraQce  company  does  not  affect  lega]  con- 
tracts of  the  company  previously  made.  Both 
parties  to  a  policy  retain  tbe  right  given  thereby 
to  terminate  the  contract,  and  losses  occurring 
white  policies  are  outstanding  are  provable 
against  the  company.* 

3.  The  compensation  of  agents  of  an  insar^ 
ance  company  aa  to  policies  written  before  the 
appointment  of  a  receiver  tor  the  company,  and 
afterwards  canceled  on  reqtwst  of  the  insured, 
Is  to  be  determined  by  the  contracts  lietween  the 
sgents  end  the  company,  either  express  or  im- 
plied, in  regard  to  sach  cancellations,  in  which 
tbe  course  of  dealing  between  them  may  be  con- 
sidered. 

4.  When  a  policy  holder  exercises  an  option 
given  him  thereby  to  terminate  the  contract, 
tbe  rate  of  premlom  to  be  charged  for  the  time 
the  insursnce  has  been  In  force  is  that  fixed  by 
tbe  policy  regardless  of  the  reason  for  buA 
termination,  and  the  fact  that  It  was  induced 
bj  the  Insolvency  of  tbe  company  does  mat 
change  the  rule. 

Proceedings  by  the  Insurance  commissioner 
to  wind  up  the  affairs  of  the  People's  Pin 
bisurance  C«npany.  On  appUcatlm  ot  the 
•eceiver  for  the  advice  of  tbe  court 
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Fetttknt  for  winding  up  tbe  d^endant's 
aAtlra.  Then  was  a  decree  appointing  a  re- 
ceiver, and  anttorlslng  btan  to  set^  up  the 
bustaiesa  ot  tha  eompany.  A  commissioner 
was  also  appointed  to  pass  upoa  the  claims 
presented.  Various  Questlaa  of  law  having 
arisen  upon  the  hearings  before  the  commis- 
sioner, be  aaks  tbe  advice  of  the  court 
Then  wen  outstanding  at  tbe  time  tbe  re- 
cover waa  appointed  a  large  ntnnber  of  poU- 
dea  whldi  covered  the  llabilltr  loss  by  fin 
for  vailOQa  lugtha  of  time.  By  Hie  trama  of 
tl»  insurance  ooatract,  a  ptdlcj  might  be  teit- 
minated  1^  tbe  insured  at  his  request  in 
which  case  the  company  agreed  to  refund  to 
bim  the  unearned  premltun  computed  at  the 
cuatunary  short  rates;  or  tbe  cmnpany  might 
terminate  tbe  policy  on  giving  reasonable  no- 
tice^ and  paying  to  the  holder  a  pro  rata 
amount  of  the  ^emlnm  tcs  Ihe  imezplred 
term  of  tbe  ptdlcy.  Hie  cwnpany  was  finan- 
cially esnbarrassed  for  two  or  three  months 
befon  the  appointment  ot  the  receiver,  and 
during  tbls  time  many  policies  wen  written. 
Aftor  tbe  appolntoaent  of  the  receiver,  agents 
ot  the  company  caused  many  polldes  to  be 
collected  from  die  Insured,  and  the  rbfes  to  be 
covered  in  other  ccmcoanles;  but  they  did  not 
at  once  ntnm  tbe  canceled  policies  to  tbe 
receiver,  but  sent  them  In  together  at  a  Inter 
date.  Di  smne  cases  the  agents  paid  to  the 
Insured  tbe  return  premium  pro  rata,  and  took 
an  assignment  to  themsdvea  of  the  claim.  It 
was  a  custom  ol  the  company  in  Its  settle- 
menta  with  agents  to  allow  them  the  full 
premium  on  policies  returned.  If  the  Insured 
refused  to  pay  for  them,  and  if  tiiey  had  been 
in  force  for  ttiree  or  four  months,  and  bad 
been  paid  tot  In  prevloua  accounts.  This 
was  dwe  as  a  matter  of  expediency,  and  not 
as  a  matter  of  right  The  following  ques- 
tl<«a  were  submitted:  (1)  Bhall  policies  be 
treated  aa  canceled  ^en  received  for  that 
purpose  by  the  agent  or  when  received  by 
tbe  company  or  the  receiver?  (2)  Shall  poli- 
dea  canceled  after  the  appointment  of  tbe  re- 
ceiver be  canceled  pro  rata  or  at  short  rates? 
®  Bball  policies  be  treated  as  canceled  at  the 
date  of  the  ivpolntment  of  the  receiver,  ao 
that  eUims  for  ntnm  premiums  only  can  be 
inesented  thereafter,  and  firant  that  date?  (4) 
Shall  losses  since  the  appointment  of  the  re- 
ceiver be  allowed  as  claims?  (S)  Shall  full 
premium,  less  cranmlsalon,  be  allowed  on  poli- 
cies In  the  handa  of  agents  written  betaee  tbe 
^polntment  of  tbe  receiver,  but  not  paid  for, 
or  shall  a  deductl(m  be  made  for  the  time 
tbe  poUclea  wen  in  force;  and.  If  the  latter, 
shall  the  deduction  be  computed  pro  rata,'  or 
at  short  rates?  (6)  Shan  poUdea  surrendered 
by  13ie  bisured  befwe  the  ^>pointment  of  tbe 
receiver  In  consequence  of  reports  of  tbe  prob- 
ata lnsolvenc7  ot  the  cuupany  be  canceled 
pro  rata,  or  at  short  ratM? 

Edwin  G.  Eastman.  Atty.  Gen.,  for  ptalntlff. 
David  Gross,  BUJah  U.*T4^11ff.  and  Thmnaa 
O.  Knovriton,  tor  defendanta.  Matban  tf. 
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Iliinr.  pro  Be.  Oliver  E.  Bmncb,  Jamos  F. 
Lti-iKt;!*.  and  Dniry  &  Peaalee,  for  certain  pol- 
icy liolden. 

FEB  ODBIAM.1  1.  The  Insurance  contract 
ottered  Into  hj  the  company  and  each  at  Its 
p6Ucr  h<^den  prorldes  that  it  may  be  tei^ 
mliuted  at  the  request  of  the  Insured.  It 
does  not  require  the  Insured  to  give  the  com- 
panj  a  preriona  notice  of  his  election  to  have 
tt»  policy  terminated.  The  right  to  a  can- 
celation upon  request,  and  without  limitation, 
li  a  material  part  of  the  'contract  The  in- 
Bmed  ml|^t  desire  to  obtain  other  Insurance 
at  omxt  and  ml|^t  be  prevented  from  protectr 
ing  himself  In  this  way.  If  be  could  not  ter^ 
minate  his  ctntract  with  tlilB  company  with- 
out glTlng  a  previous  notice  of  bis  Intentlcm 
to  do  so.  In  the  absence  of  any  stipulation 
In  tte  emtract  requiring  such  notice  to  be 
gtren,  the  reasonable  coostructltm  of  the  in- 
sured's contractual  right  to  terminate  tlie  pol- 
!■  tliat  be  may  do  so  by  ddlrering  It  to 
an  agent  of  the  company  with  a  request  that 
It  be  canceled,  or  with  notice  that  he  snrren- 
dan  It  for  caseation,  w  with  any  direct 
manlfertatloa  of  hia  purpose  to  tennlnate  It 
at  Urnt  time.  By  auch  action  tb»  policy  is 
terminated.  Crown  Ftoint  Iron  Ooi  t.  iGtna 
IH.  Go.,  127  N.  T.  008.  614-61fl;  28  N.  IB.  eS8. 
The  appointment  ot  the  receiver  did  not 
change  the  right  of  policy  holders  to  terminate 
their  oootraets,  or  make  the  manner  of  its 
emrdae  more  difficult  Having  the  rlgbt  un- 
der tbeir  p<dlcies  to  surrender  them  for  can- 
t-eHation  before  the  decree  appointing  the  re- 
ceiver, they  retained  it  afterwards.  The  do- 
nee did  not  amount  to  a  repudiation  of  the 
legal  contracts  made  1^  the  corporation. 
Hyde  V.  I^nde,  4  N.  Y.  887,  802;  High,  Bee. 
1204. 

2.  nbe  quertloD  whetiier  the  amonnt  to  be 
repaid  by  the  company  on  the  cancellation  of 
a  policy  la  to  be  pro  rata  or  **8hort  rates"  to 
determined  by  the  contract  as  it  wonld  have 
beoL  If  rec^Tersfalp  proceedii^  had  not  been 
begnn.  Tboae  proceedings  introduced  no  new 
element  Into  the  contract  *nd  did  not  deprive 
a  policy  bolder  of  his  rli^t  to  be  repaid  a  pro 
mta  part  of  13ie  premium  when  bis  policy  waa 
cancded  by  the  company,  or  to  an  amount  de- 
termined on  the  basis  ot  "short  ratetf'  when 
he  anrrendered  hia  ptdlcy  for  cancelation. 

Z.  A»  fbe  Insurance  contracta  were  not  ter> 
minated  by  the  appointment  of  the  receiver, 
losses  happening  after  bis  appointment  are 
provable  dalma  against  the  estate.  What- 
ever may  be  the  relatkm  of  policy  holders  to 
one  another  in  a  mutual  insurance  oonyMny 
(CommonwealOi  v.  MassacfamKtts  Mut  Fire 
Ins.  Oa,  119  Mass.  45.  61),  In  a  stock  com* 
pany  they  are  not  partners.  With  reference 
to  the  ocmipany,  th^  are  its  creditors  for  the 
amount  of  Uie  return  prenduma  that  may  be 
due,  ot  for  the  losses  that  may  have  accrued 
under  their  policies.  People  v.  Security  Life 
Insurance  A  Annuity  Co.,  78  N.  Y.  114.  122, 

^  8m  lootoot*.  M  AU.  807. 


129.  The  objection  that  In  this  view  of  the 
rights  of  the  policy  holders  no  distribution  of 
the  assets  can  be  made  until  all  existing  poll- 
dea  have  expired,  does  not  seem  to  be  im- 
portant since  the  receiver,  representing  the 
company,  may  termiiuLte  all  policies  opon  no- 
tice, as  provided  in  the  contract 

4.  The  rlghta  of  agents  of  the  company  to 
compensation  are  to  be  determined  according 
to  the  contracts,  express  or  implied,  under 
which  they  were  employed.  The  course  of 
business  adopted  by  the  company  In  Its  deal- 
ings with  the  agents  may  be  competent  evi- 
dence upon  that  question.  The  mere  fact 
that  tlie  company,  as  a  matter  of  expediency, 
has  been  accustomed,  nnder  some  circumstan- 
ces, to  allow  them  the  full  premiums  on  poli- 
cies returned,  which  had  been  paid  for  in  pre^ 
vlous  accounta,  does  not  enable  the  court  to 
find  as  a  matter  of  law  that  all  the  agents 
were  or  were  not  to  be  credited  with  the  pre- 
miums they  voluntarily  advanced.  The  ques- 
tion presented  Is  one  of  fact  which  evidently 
may  be  determined  differently  In  different 
cases,  according  to  ttielr  varying  drcnmacan- 
ces. 

5.  The  motive  tiiat  has  Induced  policy  hold- 
ers to  terminate  their  contracts  is  Immaterial. 
The  substance  of  the  policies  on  this  point  aa 
stated  in  the  case,  Is  that  the  company  could 
terminate  the  contracts  "on  giving  reasonable 
notice,  and  paying  a  pro  rata  amount"  and 
that  the  Insured  could  terminate  them  by  re- 
quest The  insolvency  of  the  company,  or  a 
fear  of  Its  insolvency,  or  the  appointment  of 
a  receiver,  might  be  a  reason  which  the  In- 
sured would  consider  sufllclent  to  act  upon  In 
exerdsing  tbeir  right  of  terminating  the  con- 
tracts. But  they  could  terminate  them  wltb- 
ont  any  reason.  The  Insolrency  or  financial 
embarrassment  of  the  company,  operating  as 
a  moral  compulsion  upon  the  insured,  and 
forcing  them  to  surrender  their  policies  for 
the  protection  of  their  Interests,  would  not 
alter  the  fact  that  the  contracts  were  termi- 
nated by  than,  and  not  by  the  company. 
Case  discharged. 


WALLAGBIJ., 
corred. 


did  not  sit  TlK  othem  con- 


(68  N.  H.  H) 

ATTORNEY  GENBRAL  ex  reL  ORBGO  v. 
SANDS. 

(Supreme  Ooort  of  New  Hampshire.  Hillsboro. 
July  27,  1884.) 

COKTBST  0£  BLBCTION  OF  MATOR— DBGISIOM 
OF  CITT  CX>UNCIL8— QUO  WARRANTO 
-AHRNDUBNT. 

1.  Under  Pub.  St  c.  47,  S  2,  providing  that 
the  city  coundla  shall  meet  in  convention  on  the 
day  appointed  by  law  or  ordinance  for  that  pur- 
pose, and  the  dty  derk.  having  entered  on  the 
record  the  number  of  votes  given  in  each  ward 
for  every  person  voted  for  as  mayor,  shall  lay 
before  the  convention  the  returns  of  luch  votei, 
and  the  convention  shall  examine  the  same  and 
declare  the  person  who  has  the  largest  number 
of  votes  to  be  elected  mayor;  and  section  8, 
providing  that  In  case  an  election  of  mayor  in 
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contested,  the  city  conndls,  tn  coDTentioii,  shall 
have  power  to  Bead  for  persona  and  pap^B,  In- 
quire into  the  correctnen  of  the  retama,  and 
near  and  rec^ve  erideooe  as  to  any  frand  or 
misconduct  in  relatioa  to  the  election,  and  for 
that  purpoae  adjonm  from  time  to  time,— a  de- 
cUdon  of  tiie  dty  conndlB  that  a  certain  ooo- 
teatant  was  elected  m»or  la  cmcltulTe,  and  will 
not  again  be  Utisated  In  a  proceeding  in  the 
nature  of  a  quo  warranto. 

2.  An  information  in  the  oatnre  of  a  qno 
warranto,  alleging  relator**  deetkm  to  the  of- 
fice of  mayor,  end  defendant'!  aaurpetion  of 
such  office,  is  not  the  proper  form  of  action  for 
the  exercise  of  the  superintending  jurisdiction 
of  the  supreme  court  for  the  correction  of  er- 
ron  of  law;  and  an  amendment  as  to  the  form  of 
action  will  not  be  allowed  where  it  appears  that 
the  number  of  votes  intended  for  defendant 
ia  greater  than  the  number  intended  for  the 
relator,  though  relator'a  construction  of  the 
AuHtraiian  ballot  law  m^t  work  a  di£ferait 
reaulL 

Xnfonnatlon,  in  the  nnture  of  a  qno  wir- 
rantot  on  ration  of  William  A.  Qngg,  filed 
b7  the  attorney  general,  alleging  the  relat- 
or's election  to  tiie  office  of  nuTor  of  Naahna, 
and  UBurpatimi  of  the  office  by  the  defendant 
ThomaB  Sands.  The  Question  which  of  the 
candidates  received  a  i^urallty  of  votes  was 
ctmtested,  and  .tlie  tity  councils,  in  convenr 
tlon»  heard  Oie  putles,  and  determined  It  in 
favor  of  the  defendant  The  relator  claimed 
that  certain  ballots  connted  by  the  conven- 
tlon  for  the  d^endant  were  not  properly 
marked  as  votes  for  him,  and  that,  if  they 
were  rejected,  the  relator  was  elected.  In- 
formation dismissed. 

John  M.  Mitchell,  for  relator.  Frank  N. 
rarsons,  Edward  H.  Wason,  and  Charles  J. 
Hamblett,  for  defendant 

PER  GURIAU.!  It  is  provided  In  Pab.  8t 
4.  47,  i  2.  that  "the  city  councils  shall  meet 
in  conventloQ  on  the  day  appointed  by  law 
or  ordinance  for  that  purpose,  and  the  city 
clerk,  having  entered  upon  the  record  the 
number  of  rotes  given  in  each  ward  for  ev- 
ery person  voted  for  aa  mayor,  shall  lay  be- 
fore the  convention  the  returns  of  such  votes, 
and  the  canventioa  shall  examine  the  same 
and  declare  the  person  who  has  the  largest 
number  of  votes  to  be  elected  mayor  and 
cause  him  to  be  notified  of  bis  election." 
Section  3  provides  that  "i^  case  the  election 
of  mayor  is  contested,  the  city  councils  in 
convention  shall  have  power  to  send  for  per- 
sons and  papers,  may  Inquire  into  the  cor- 
rectness of  the  returns,  and  shall  hear  and 
receive  evidence  as  to  any  fraud  or  miscon- 
duct In  relation  to  the  election;  and  for  that 
purpose  may  adjourn  from  time  to  time,  not 
later  than  the  time  appointed  for  the  con- 
vention of  the  new  city  councils.'*  The  ques- 
tion presented  ia  whether  the  decision  of  the 
city  councils  of  Nashua  that  the  defendant 
WQS  elected  mayor  is  conclusive,  or  whether 
It  may  be  a^aln  litigated  In  this  proceeding. 
"As  the  election  officers  perform  for  the  most 
part  ministerial  functions  only,  their  returns 
*  •  •  are  not  conclusive,   •  •  •  but 

>  8st  tDotiiot«k  SS  AtL  m. 


the  final  decision  must  rest  with  the  courts. 
This  Is  the  general  role,  and  the  exceptions 
are  of  those  cases  •  •  «  where  a  special 
statutory  board  is  established  with  powers 
of  final  decl8l<Mi."  Oocriey,  Const  Um.  780. 
"When  the  statute  creates  a  special  tribunal, 
and  prescribes  special  proceedings  for  the 
trial  of  contested  election  cases,  and  the  tri- 
bunal to  which  the  Jurisdiction  Is  given  Is 
vested  with  full  powers  to  adjudicate  all 
questions  Involved  In  such  cases,  the  courts 
will  not  take  Jurisdiction  by  qno  warranto  at 
common  law."  Paine,  Elect  }  860.  Tbia  Is 
a  mere  application  to  election  cases  of  the 
general  rule  that  "when  the  legislature  In- 
tend a  court's  decision  of  questions  of  fact 
shall  be  revlsable  by  another  tribunal  on  a 
new  trial  of  the  whole  case,  whether  there  Is 
error  of  law  or  not  an  appeal  is  ordinarily 
provided."  Boody  v.  Watson,  64  N.  H.  102, 
186,  9  Atl.  704,  812.  When  no  a^ieal  is  pro* 
vided  from  the  decision  of  the  constituted 
tribunal  on  questions  of  fact  properly  before 
It  the  Inference  is  that  the  legislature  intend- 
ed that  the  decision  should  be  final  In 
Gregg  V.  Goodrich,  67  N.  H.  543,  42  AtL  240, 
it  was  settled  that  the  dty  councils  in  conven- 
tion are  not  only  a  board  pf  canvassers  of 
the  election  returns  for  mayor,  but  also  a 
tribunal  empowered  to~  try  and  decide  aU 
questions  of  law  and  fact  Involved  In  his  elec- 
tion. Being  Judges  of  the  election,  with  all 
the  power  tjiat  this  court  has  in  a  quo  war- 
ranto proceeding  to  bear  and  weigh  evidence 
and  decide  questions  of  fact  they  come  with- 
in the  general  rule  above  mentioned.  Dough- 
ty V.  Little,  61  N.  H.  365.  If  there  are  ex- 
ceptions to  this  general  rule,  the  present  case 
is  not  one.  On  the  subject  of  an  exception 
the  statute  is  silent  and  there  Is  no  evidence 
from  which  it  could  be  Inferred  that  an  ex- 
ception was  intended  by  the  legislature  in 
cases  of  this  character.  There  is  no  more 
evldoice  of  a  legislative  purpose  that  the 
convention's  findings  of  fact  may  be  retried 
in  this  court  than  that  the  flndtngs  of  fact 
by  fence  viewers  may  be  reviewed  In  the 
same  way.  Pub^'  St  c.  143, 1 19. 

The  fact  tiiat  the  statute  giving  the  con- 
ventlon  power  to  adjudicate  upon  the  sob(Ject 
of  the  election  of  a  mayor  contains  no  ex- 
press language  making  their  decision  final  and 
exclusive  does  not  amount  to  a  demonstra- 
tion that  the  leglsUiture  intoided  that  the  case 
might  be  retried  In  this  court  on  a  proceeding 
like  the  prawnt  one.  It  la  evidence  having 
some  t>eaiing  upon  the  question  of  legislative 
Intent  sad  in  the  absence  of  othw  evidence 
It  ml^t  be  conclusive.  But  It  does  not 
dnde  all  other  evidence  of  Qie  force  and  ef- 
fect of  statutory  language.  Article  21,  pt  2, 
of  the  constitution  provides  that  "the  house 
of  representstlves  shall  be  Judge  of  the  re- 
turns, Sections,  and  qualifications  of  its  men> 
bers."  Article  84  provides  that  "the  senate 
shall  be  final  Judges  of  the  elections,  retoros, 
and  qualifications  of  their  own  members.** 
Ko  one  would  daim  that  the  use  (tf  the  word 
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'VosT  In  the  last  article  randera  flw  detw- 
■Dlnatlon  ot  fhe  title  ot  one  of  Its  members 
hr  the  senate  more  binding  ttian  a  similar 
finding  b7  the  boose  In  regard  to  tba  title  ct 
one  of  its  monbers.  Tbe  result  in  either  case 
Is  s  filial  adjvdication  of  the  ftuits.  *'filach 
branch  [of  the  city  coondls]  diall  be  the  final 
Judge  of  the  dectioi  and  qoallflcatloa  of  Its 
members,  and  if  any  electl(m  Is  contested 
ihall  have  the  same  powers  to  ascertain  the 
fftcts  as  tbe  city  convention  hare  in  regard 
to  the  election  of  mayor."  Pub.  Bt  c  48,  S 
11.  If  tbe  vord  "final"  had  been  omitted,  It 
would  have  been  difficult  to  distlngQlsh  be- 
tween tile  power  of  each  branch  ot  a  city 
goTemmait  under  this  section  and  the  power 
of  the  house  under  article  21.  There  are  au- 
thorities that  maintain  such  a  distinction 
<Pec91e  r.  HaH.  80  M.  Y.  U7,  120-123;  Com. 
T.  Altai,  70  Pb.  St.  465),  but  they  are  based 
on  a  rule  of  mnutmctiMi,  and  not  on  tlie  In- 
tention of  the  legislature  found  ai  a  fact  from 
competent  erldence.  The  rule  they  are  based 
upon  is  that,  unless  the  law  conferring  power 
to  try  election  caaee  on  a  special  tribunal  pro- 
vides expressly  or  by  necessary  Implication 
that  Its  action  shall  be  final,  the  jurisdiction 
of  Uie  higho-  courts  remains,  and  that  of  the 
qwdal  tribunal  Is  concurrent,  temporary,  and 
subordinate.  1  Dill.  linn.  Corp.  fi  202.  By 
applying  this  rule  to  statutes  with  much 
strictness,  and  applying  it  to  the  constitution 
with  much  liberality,  the  phrase  "shall  be 
judge  of  elections'*  Is  made  to  have  a  mean- 
ing in  the  constitution  It  does  not  hare  in  tbe 
statutes.  This  method  of  construction  can- 
not be  fdDtowed  where  the  Intent  of  tbe  law- 
maker is  found  by  the  just  weight  of  compe- 
tent evidence,  and  not  by  arbitrary  rules  of 
judicial  origin.  When  the  legislature  enacts 
Qiat  each  branch  of  a  city  govemmoit  shall 
be  the  judge  of  the  elections  of  its  members, 
the  Inference  Is  that  they  copied  the  language 
frinn  the  constitution,  understanding  that  it 
would  mean  in  tiie  statute  what  It  means  In 
the  constitution,  and  Intending  that  municipal 
legislative  bodies,  created,  organised,  and 
working  on  tlu  model  of  the  state  le^slatnre, 
ihall  have  the  same  powers  as  judges  of  the 
deetlcms  of  their  members.  It  Is  also  prob- 
sUe  that,  for  reasons  of  public  convenience 
ta  the  transaction  of  tiie  affairs  of  dUes,  the 
teglslative  Intention  was  to  establish  a  spedal 
ttffiranal  for  the  determination  of  such  case^ 
which  would  act  expedltiondy,  and  ^thout 
the  delays  ordinarily  Incident  to  judicial  pro> 
cedure.  Feabody  v.  School  CommlMee,  116 
MasL  888,  886.  If  Its  dedrions  were  open  to 
review  In  tbe  supreme  court,  the  inconveni- 
ence sought  to  be  avoided  would  be  Increased, 
and  tbe  tegUIaUve  purpose  would  be  defeated 
by  a  rule  of  construction.  Perhaps  tiie 
strongest  argmnent  against  this  view  Is  found 
ta  the  opinion  of  the  court  In  Peoide  v.  Han, 
inpra.  Doubtiess  the  reasoning  of  that  opin- 
ion is  competent  evidence  on  the  question  of 
eonstmction,  but  It  does  not  countwbalance 
the  rcascms  suggested  for  an  opposite  result 


The  statute  making  each  branch  of  the  dty 
councils  the  final  Judge  of  the  dection  of  Its 
monbexs  inoceeds,  in  the  same  sentence,  to 
confer  and  describe  the  powers  to  be  em- 
ployed In  the  exercise  of  the  general  power 
of  trying  election  contests.  "If  any  electlCMi 
Is  contested."  each  bcandi  "shall  have  tbe 
same  powers  to  asoert^n  the  facts  aa  the  dty 
convention  have  In  regard  to  the  dectioo  of 
mayor."  The  oimvention  finds  snd  acts  upon 
the  facta,  not  .merely  as  a  returning  board  or 
board  of  canvassers^  but  also  In  a  judldsl 
capadty.  Gregg  v.  Goodrich,  supra.  Bj  a 
rigorous  appllcatUHi  of  the  mle  of  cmstmc- 
tion  applied  In  some  jurisdictions,  It  could  be 
held  that  tbe  jurisdlcti<m  of  the  court  on  quo 
warranto  la  not  exduded  In  eqffess  terms  or 
by  necessary  Implication.  But  what  la  necea- 
sary  tamdlcation?  it  seems  to  have  been  un- 
derstood to  be  an  ImpUcatim  that  Is  absolute- 
ly necessary  snd  unavoidable.  But  we  are 
aware  of  no  ground  by  which  a  stringent 
rule  of  that  kind  can  override  the  fact  of 
legislative  intent  proved  by  competent  evi- 
dence. The  reference  nude  by  the  l^shi- 
ture  to  the  power  of  ascertaining  the  facts, 
vested  in  the  conveatlou  to  regard  to  the 
dectlon  of  mayor,  is  evidence  tending  to  show 
that  the  legislature  understood  the  convention 
was  judge  of  the  dectlon  of  mayor,  to  the 
same  intents  and  purposes  as  esQh  branch  of 
the  coundls  Is  judge  of  the  elections  of  Ite 
members. 

The  conflicting  aotborlties  upon  this  sub- 
ject In  other  jurisdictions  (Pe<^6  v.  Ball,  80 
N.  T.  U7;  State  v.  Kempt  68  Wis.  470,  475, 
34  N.  W.  226;  State  v.  Fttsgerald,  44  Mo.  425; 
Com.  T.  Allen,  70  Pa.  St  465;  Echols  v.  State, 
66  Ala.  181;  Curran  v.  Clayton,  86  Me.  42. 
2ft  AtL  880;  Com.  v.  Leech.  44  Fa.  St  882; 
Lamb  V.  Lynd,  Id.  886;  State  v.  Marlow,  IS 
Ohio  St.  114;  State  v.  Cmnmon  Coundl  of 
Bahway,  88  N.  J.  Law,  111.  114;  KendeU  v. 
Camden,  47  N.  J.  Law,  64;  Peabody  v.  Sdiool 
Committee,  115  Mass.  888;  Pe<qile  t.  Metsdeer. 
47  Csl.  524)  do  not  furnish  suflldent  reascns 
to  justify  the  introdncticoi  Into  tiie  settled 
doctrine  of  this  state  relating  to  statutoty 
construction  of  an  aKeptixai  to  election  cases. 
There  la  no  reason  why  a  contested  election 
dioidd  not  be  governed  by  tbe  rule  an^Ucable 
to  a  oonlssted  fence,  so  far  as  It.  relates  to  the 
conduslvaiess  of  the  facta  found  by  tiie  spe- 
cial tribunal  autborteed  to  try  and  decide  the 
case. 

This  proceeding  is  an  toformatlon  in  the 
nature  of  a  quo  warranto,  which  is  tiie  form 
of  action  appropriate  for  the  trial  of  a  dis- 
puted title  to  office.  It  Is  not  the  proper  form 
of  action  for  the  exercise  of  tiie  superintend- 
ing jurisdldion  for  the  correction  of -errors  of 
law.  Whether  other  persons  sboidd  be  made 
partlea  to  an  action  for  the  correction  of  such 
errors.  It  Is  not  necessary  to  inquire.  As  this 
proceeding  cannot  be  maintained  for  that  pur- 
pose, the  question  is  whetbw  the  defect  in  the 
form  of  action  can  be  cured  by  an  amend- 
ment, and  whether  such  sn  amendment 
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should  be  allowed.  Amendments  In  tbe  fonn 
of  actions  are  ordtaarily  allowed  only  when 
Justice  roqulres  such  procedure.  Bedding  t. 
Dodge.  Q9  N.  H.  08;  Edes  t.  Merrick,  61  N. 
n.  60,  SI;  Hard7  Nye.  63  N.  H.  812,  8 
Atl.  CBl.  The  focts  In  this  case  show  that 
the  equitable  merits  are  with  tbe  defendant. 
The  number  of  Totes  Intended  for  him  to 
greater  than  the  number  Intended  for  the  re- 
in tor.  The  ground  upon  which  tbe  latter 
seeks  to  oust  tbe  fwmer  is  that  the  construe- 
tlon  of  the  Austeallan  ballot  law  for  which 
he  contends  would  result  In  his  election,  by 
the  rejectltm  of  more  of  tbe  Totes  Intended 
for  the  defendant  than  of  those  intended  for 
bim.  Howerer  this  may  be.  Justice  does  not 
require  the  allowuice  of  an  amendment  for 
the  purpose  of  raising  tbe  question  whether 
the  win  of  the  people  can  be  defeated.  Di- 
formation  dismissed. 

CARPENTER,  J.,  did  not  slt  Tbe  others 
concurred. 

V»  N.  H.  m 

0AS8  T.  BROWN. 
(Supreme  Court  of  Mew  Hampshire.  Qrafton. 

July  27,  1S94.) 

RBLBASB  -*  TALIDITT— ADTANCBlfBNT  —  PAT- 
UBNT  TO  GFRANDCHILD— PAROL  BVI- 
DBNCB— FRAUD. 

1.  A  child,  haTing  an  expectant  interest  In  her 
grandfathers  estate,  executed  to  him  an  un- 
sealed Instrament,  without  coTenantB,  whereby, 
In  congideration  of  9300  then  paid  by  him  to 
her,  she  relinquished  all  her  "rights  of  dower 
and  interests"  that  she  then  had,  or  migtit  hare, 
in  his  estate.  Held,  that  the  writing  did  not 
take  effect  aa  a  release  of  her  intereat  as  his 
heir,  since  she  had  no  present  interest  In  his 
estate  when  it  was  executed. 

2.  A  child  reeeiTed  $300  from  her  grand- 
father, and  in  consideration  thereof  executed 
to  him  a  writing,  relinqufahlng  all  her  "rights 
of  dower  and  interests"  that  she  had,  or  might 
have,  in  bis  estate.  Held  that,  after  rejecting 
the  word  "dower"  aa  surplusage,  snffldent  re- 
mained to  show  that  the  sum  was  received  as 
an  advanrement. 

8.  Parol  evidence  la  admissible  to  show  that 
a  writing  intended  as  a  receipt  only,  and  not 
lis  a  release,  was  obtained  by  fraud. 

Arooal  from  ^bate  court,  Orafton  conn- 

ty. 

Pi-oceedliuv  by  Olive  O.  Cass  against 
George  E.  Brown,  administrator  of  Jonas  G. 
Brown,  to  compel  payment  of  a  distributive 
share  In  tbe  Mtate  of  the  deceased.'  From 
a  decree  for  defendant,  plaintiff  appeals. 
Case  discharged. 

Appeal  froib  a  decree  of  the  Judge  of  pro- 
bate, disallowing  tbe  plaintiff's  claim  to  a 
distributive  share  of  the  estate  of  Jonas  O. 
Brown,  who  died  Intestate  October  2,  1889, 
and  was  Burvlved  by  his  widow,  a  boo.  a 
daughter,  and  the  plaintiff,  the  only  child 
of  a  deceased  daughter.  Facta  found  by  the 
court  June  5,  1889,  Jonaa  G.  Brown  paid 
the  plaintiff  $300,  and  she  executed  and  de- 
livered to  blm  a  writing,  not  under  seal,  as 
follows:  "Know  all  men  by  these  presents, 
that  In  ecus  drratlrn  of  three  hna  lred  dollars 
to  me  this  ddy  paid  by  Jonas  Q.  Brown,  of  ' 


B^TertiUI,  I  do  hereby  rpifnqulsb  all  my 
tights  of  dower  and  Interest  that  I  have,  or 
may  have,  in  the  estate  of  said  Jonas  G. 
Brown."  The  plaintiff  offered  to  show  tbax 
iriille  h«r  mother,  who  died  in  1872,  was  tm 
her  deathbed,  Jonas  G.  Brovni,  In  constdera* 
tlon  of  the  right  to  a  deed  of  a  farm,  prom- 
ised her  to  pay  tbe  plaintiff  $300;  that  the 
payment  ot  June  5,  1889,  was  made  In  per- 
formance  of  this  agreement,  and  was  so  stat- 
ed by  Brown  at  the  time  the  money  was 
paid;  that,  vrbm  the  writing  was  ^ned  by 
tbe  plaintiff,  Brown  Informed  her  It  was  a 
receipt  for  the  $800  which  be  bad  agreed 
wltii  tbe  mother  to  p^;  that  tbe  value  of 
Brown's  estate  was  at  least  $10,000  when  the 
paper  was  signed  and  at  the  date  of  his 
death.  The  defendant  dalmed  that  the  wvlt- 
big  barred  the  plaintiff  from  a  distributive 
share  In  the  estate,  and  that  tiie  evidence- 
offered  was  Inadmissible. 

Smith  &  Sloane  and  Bingham  &  Bingham 
for  appellant.  Blngbam,  Mitchell  ft  Batch- 
ellor  and  Harry  M.  Morse,  for  appellee. 

SMITH,  J.  At  common  law  no  right  pass- 
es by  a  release  but  a  right  which  the  re- 
leasor had  at  the  time  the  release  was  made. 
Quailes  V.  Quarles,  4  Mass.  680,  688.  'nie  in- 
strument executed  by  the  plaintiff  June  5,. 
1889,  contains  no  covenants,  and  Is  not  under 
seal.  She  had  no  present  interest  in  tbe  es- 
tate of  her  grandfather  at  the  time  it  was- 
executed.  The  instrument,  therefore,  cannot 
take  effect  as  a  release;  and  If  it  were  under 
seal,  there  being  no  covenants,  she  would  not 
be  estopped  to  assert  her  right  to  a  share  in 
the  estate.  Is  the  writing  evidence  that  the 
sum  of  .  $300  was  paid  to  her  by  way  of  ad- 
vancement as  her  share  In  the  estate  of  the 
deceased?  "No  personal  property  delivered 
shall  be  deemed  an  advancement  unless  prov- 
ed to  be  such  by  an  acknowledgment  in  writ- 
ing, signed  by  tbe  party  receiving  it,"  etc. 
Pub.  St  c.  196,  I  12;  Gen  Laws,  c.  203,  f  12. 
The  plaintiff  was  the  only  child  and  heir  of 
her  deceased  mother,  daughter  of  Jonas  Q. 
Brown,  and,  in  case  he  should  die  Intestate, 
she  surviving  him,  would  inherit  a  share  ot 
blB  estate,  then,  and  at  tbe  time  of  his  de- 
cease, four  months  later,  of  the  value  of  $10.- 
000.  The  word  "advancement"  Is  not  in  the 
writing,  nor  Is  It  necessary.  No  particular 
form  of  words  Is  required  by  the  statute  to- 
constitute  an  advancement  but  It  must  ap- 
pear that  the  money  paid  or  property  deliv- 
ered was  not  paid  or  delivered  as  a  loan  or 
gift  It  must  appear  that  the  money  or  prop- 
erty was  Intended  as  an  advancement  to- 
wards tbe  child's  future  share  of  his  father's- 
estate.  Fellows  v.  Little,  46  N.  H.  27.  35. 
It  is  not  claimed,  and  there  Is  no  evidence, 
that  the  snm  of  $300  was  paid  to  the  plain- 
tiff aa  a  loan  or  gift  She  had  and  could- 
have  no  right  of  dower  In  his  real  estate. 
But  she  had  an  expectant  intereat  in  his  es- 
tate, dependent  upon  bis  dying  intestate,  and--, 
her  surviving  bim.   If  this  was  not  tn»  lo- 
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terest  relinquished  bj  the  woxda  "all  1117 
right!  of  dower  and  latereat  that  I  have,  or 
may  have,  in  the  estate  ot  said  Jonas  O. 
Brown,"  and  it  the  smn  of  9800  was  not  r»- 
celred  as  an  adranoement  in  full  of  her  share 
in  hla  estate^  It  la  not  posdble  to  glre  to  the 
wfltlnc  any  effect  wbaterer.  Unlets  it  Is 
eapabl*  of  this  cuiBtruction.  It  must  whoUy 
faa  It  la  not  improbable  that  by  "dower" 
the  parties  Intended  her  ^pectant  Interest  In 
the  real  estate  of  Jonas.  Bnt  rejecting  the 
wnrd  aa  surplusage,  sufficient  remains  to 
show  that  the  sum  was  received  aa  an  ad- 
vancement 

The  plaintiff  offers  to  show  that  the  mm 
of  $300  was  not  paid  to  her  as  an  advance- 
ment, but  in  payment  ot  a  debt  doe  to  her 
timu  Jonas;  that  tb»  paper  signed  by  her 
was  intended  aa  a  receipt  ud  for  no  other 
purpose;  and  that  through  fraud  or  mistake 
a  xtiease  was  substituted  f  w  a  receipt  Tb» 
defendant  objects  that  parol  evidence  to  show 
tbeae  facts  would  be  In  Titration  of  the  wdl- 
known  rule  ot  evidence  that  a  written  con- 
tract cannot  be  contradicted  or  varied  by  pa- 
nL 

That  the  jdaintUTs  signature  was  obtained 
by  fnud  may  be  shown  by  parol.  Fniud  viti- 
ates erery  contract  The  evidence  neither  va- 
ries nor  contradicts  the  contract  On  the  con- 
trary. It  shows  that  the  parUes  never  entered 
Into  the  alleged  contract  and  that  the  writ> 
ittg  never  was  the  deed  ot  tiw  party  defraud- 
ed. A  general  plea  that  a  deed  waa  obtained 
by  band  or  mlscepreaentation  Is  sufficient 
1  dilt  PL  *087.  It  is  a  good  replication  to 
a  plea  of  release  tiiat  it  was  obtained  by 
band.  Id.  •682;  Holtt  t.  Holcomb,  23  N.  U. 
53S:  Webb  Steele.  18  N.  H.  280;  Ladd  v. 
Rice.  67  N.  H.  874;  BeU  ▼.  Lamprey,  62  N. 
H.  41,  47. 

Is  parol  evidence  admissible  to  show  that 
the  writing  was  signed  through  mlsappreben- 
slon  or  mistake?  In  Goodwin  v.  Goodwin,  69 
N.  H.  MSk  It  was  held  that  a  writing  partak- 
big  of  the  character  both  of  a  receipt  and  a 
contract  may  be  varied  and  controlled  by  pa- 
rol evidence,  so  far  as  It  Is  a  cecel^;  but  In 
other  reqiects  it  stands  like  any  other  written 
omtract  uid  cannot  be  contradicted  by  parol 
evidence^  Greenleaf  ssys  a  receipt  may  be 
titber  a  men  acknowledgment  of  payment  or 
ddlTOty,  or  it  may  also  contain  a  contract  to 
do  something  In  relation  to  the  thing  dellT- 
eced.  In  tin  former  cas^  it  is  mwely  prima 
ttde  evidence  of  the  fact  and  not  conclusive, 
and  therefore  the  fact  which  it  redtes  may 
be  contradicted  by  oral  testimony.  Bat  w 
ter  as  it  is  evidence  of  a  ctrntract  between 
the  parties;  it  stands  on  tlie  footing  of  all 
other  contracts  in  writing,  and  cannot  be  con- 
trsdlcted  or  varied  by  paioL  1  OreenL  Br. 
i  806.  Tlie  mle  that  a  receipt  fnmlahes  mere 
prima  fade  evidence  of  the  facts  grows  out 
of  Oie  fact  ttat  a  receipt  Is  not  a  contract 
"It  la  a  mere  dedaration  or  admission  In 
writtng."  Byaa  t.  Ward,  48  N.  7.  2M,  20& 
la  Fnrbush  t.  Ooodwlq.  36  N.  H.  430,  panl 


evUence  vas  held  admissible  to  «how  that 
the  purpose  for  wlilch  money  was  paid  was 
different  from  that  stated  in  a  receipt 
Woods,  J.,  said:  "It  is  not  a  rule  of  law  of 
recnt  date,  w  a  doctrine  of  new  Impression, 
ttiat  a  receipt  maj  be  explained  by  parol  evi- 
deiue.  If  its  inqpwt  be  not  what  the  putlea 
designed  It  ahould  be,  w  If,  In  Its  tenns,  it  be 
not  what  it  was  intended  to  be,  the  true  In- 
tent and  meaning  of  it  may  be  thown  by  pa- 
rol. In  fact  no  princUde,  perhaps,  Is  better 
settled  than  that  receipts  may  be  explained 
by  parol,  and  their  true  meaning  and  purpose 
shown,  althou^  the  same  may  not  be  In  ac- 
cordance with  their  provlsloiis;  and*  In  ef- 
fect, In  that  way  the  terma  of  the  written 
Instrument  may  be  varied,  explained,  limit- 
ed, and  controlled  by  pand  evidence.  •  •  • 
The  object  of  i^RMfa  let  in  by  way  of.  exr 
planatlon  la  to  show  that  lnttrum«ita  to  be 
ex[dalned  do  not  eipresa  the  true  Intent  of 
the  parties,  and  to  show  tliat  the  same  were 
not  designed  to  have^  and  thoidd  not  be  al- 
lowed to  have,  the  ttteet  which,  by  their 
terms,  tliey  would  properly  have.**  In  Insur- 
ance Co.  V.  Wilkinson,  18  Wait  322,  an  action 
upon  a  policy  oat  Insurance,  parol  evidence 
was  received  to  show  that  incorrect  answers 
to  certain  questionB  in  the  application  were 
inserted  by  the  agoit  of  the  Insurance  earn- 
pany,  vrithout  any  procoremoit,  fault  or  neg- 
ligence of  the  assured.  The  dedslon  in  that 
ease  might  well  be  sustained  upon  the  ground 
that  a  tmud  bad  been  perpetrated  upon  the  as- 
sured. In  Fuller  t.  Crittenden,  0  Conn.  401. 
406.  It  was  said:  "The  true  view  ot  the  sub- 
ject seems  to  be  that  such  circnmstences  as 
would  lead  a  court  of  equity  to  set  aside  s 
contract  audi  as  fcand,  mlsteke^  or  snr^se, 
may  be  shown  at  law  to  destroy  the  effect  ot 
a  receipt"  In  Goodwin  r.  Ooodwln,  nvum, 
there  was  no  contention  that  the  terms  of 
the  writing  wen  not  what  Oie  parties  intend- 
ed and  undostood,  and  hence  no  parol  ex- 
planation vnw  required  as  to  ite  purport  and 
effect  Foster,  J.,  In  the  opinion  remarked: 
"The  oonttaet  is  positive.  It  might  perhaps, 
be  avoided  by  showing  that  the  plalntUTs 
signature  was  obtained  by  fraud,  or  throufl^ 
a  mistake  or  misapprehension  of  material 
facts." 

It  wlU  probably  be  fonnd.  on  examination 
of  the  caaes,  that  the  conflict  In  tte  decisions 
Is  not  whf^  reeondlaMe. 

In  tills  Tiew  of  the  eaae,  without  attempt- 
ing to  decide  how  far  the  writing  in  qnestlfm 
Is  a  receipt  and  bow  far  It  la  a  contract  we 
do  not  decide  whether  parol  erldenee  is  ad- 
missible in  thlB  proceeding  to  show  that  it 
was  signed  throng  mistake  or  misapprehen- 
sion ot  material  facta.  The  plaintiff  haa  a 
fall  and  adequate  runedy  hy  ffilng  a  bUl  In 
equity  for  a  vefwmatlon  or  readsslon  of  the 
writing,  aa  an  smendment  to  ber  reasons  at 
mppml.  Case  dlBduu^ad. 

GABFBNTBB.  J«  did  Mt  Sit;  tba  otlun 
ooncnned* 


Digitized  by  Google 


88 


44  AltiANTIO  BEFOBTBB. 


(68  N.  H.  77) 

SPADLDIKa  T.  TOWN  OF  GBOTOM. 
(Stwrenw  Gonrt  of  New  Hampshire.  GnCton. 
Jal7  27,  tm.) 

BIOHWATS  —  JUBISDICTION  OF  SBLSCTMOH  — 
COLLATBRAL  ATTACK— DEFECTS  IN 
WAT-^VRDSN  07  PROOr. 

1.  Under  Oen.  Lavs,  c.  67,  S  1,  which  pro- 
Tided  that  the  selectmen  ot  a  town  on  jpeticion 
were  aathorlzed  to  lar  out  anr  new  highway 
within  their  town  tor  which  mere  should  be 
oeeasloo  eitli«r  for  the  accommodatloii  of  the 
public  or  the  person  appljiug  therefor,  the  se> 
[ectmen  had  juriadiction  to  lay  out  a  part  only 
of  a  public  way  petitioned  for,  where  they 
found  that  public  conTenience  in  traTeling  be- 
tweea  the  termini  menttooed  in  the  petition  will 
be  subserved  thereby;  hence  a  jud^nent  of  the 
selectmen  in  laying  out  such  a  way  cannot  be 
collaterally  attacked. 

3.  Where  a  highway  Is  constructed  in  courses 
other  than  those  specified  in  the  selectmen's 
return,  it  is  necessary  foe  plaintiff,  in  an  action 
to  recover  for  injuries  caused  by  a  defect  in  the 
way,  to  show  that  the  defect  was  in  a  part  of 
the  way  laid  out  by  the  selectmen. 

Blodgett  and  Chase,  JJ.,  dissenting. 

Action  by  A.  M.  Spanldlng  against  the 
town  of  Gnton.  Judgment  for  defendant 

Oasfl^  for  personal  Injurlea,  allseed  to  liaTe 
been  occasioned  by  a  defective  highway. 
Facts  agf«ed.  April  10,  U88.  a  petition  aign- 
ed  by  MTeral  parties  was  presented  to  the  se- 
lectmen of  Qrottm  for  a  new  highway  "begin- 
ning at  a  stake  and  stonM  near  the  water 
trough  nearly  opposite  the  boose  of  John  Ir- 
ving on  the  highway  leading  from  Bomney  to 
'Qroton  Hollow/  so  called,  In  said  town  ot 
Oroton;  thence  In  a  southeriy  direction  about 
100  rods  to  a  stake  and  stones  In  said  talg^ 
way  near  the  top  of  the  last  steep  hill  on 
said  highway;  thence  foUowing  said  hl^way 
aa  now  traveled  to  a  stake  and  stones  In  said 
highway  near  the  southerly  lane  leading  to  the 
farm  <tf  Cltoton  French;  thence  In  a  southerly 
direction  about  75  rods  to  a  stake  and  stones 
near  the  school  house  In  said  Oroton  Hidlow, 
In  said  town  of  Groton."  May  «,  1888,  the 
selectmen  laid  out  a  highway,  and  made  a  re- 
turn thereof  as  follows:  "We  are  of  opinion 
that  for  the  accommodation  of  the  pnUlc  there 
Is  occasion  for  the  same,  and  we  th«efore 
lay  out  a  new  highway  as  requested  In  said 
petition,  beginning  at  a  stake  at  the  water 
trough  nearly  opposite  the  house  of  John  Ir- 
ving; thenoe  In  a  southerly  dlrectkm  120  rods 
over  land  ot  Obarles  Spsulding;  tiienee  south 
over  land  ot  A.  P.  French's  heirs  45  rods  to  a 
stake  In  the  M  highway;  and  the  highway 
to  be  50  feet  wide."  The  last  bound  mentton- 
ed  In  the  return  Is  not  identical  with  the  last 
bound  mentioned  In  the  petition,  but  Is  about 
178  rods  from  It  In  a  northerly  direction.  The 
road,  as  constructed,  runs  on  various  courses. 
If  It  Is  held  that  the  road  as  laid  out  and  con- 
structed la  not  a  legal  highway,  tbe  plaintiff 
Is  to  become  nonsuit;  otherwise^  the  esse  Is 
to  stand  for  trial. 

George  M.  Fletcher,  Joseidi  O.  Story,  and 
Btngbam  &  ftfitchell,  for  plaintiff.  Fling  A 
Chase  and  Frank  N.  Parsons,  for  defendant 


PER  CURIAM.  1.  The  Judgm«it  at  tbe  se- 
lectmen laying  out  the  way  in  question,  hav- 
ing been  rendered  on  a  petition  properly  be- 
fore them  (Gen.  Laws,  c  67,  {  1),  Is  not  open 
to  collateral  attack  If  the  way  laid  out  is  sub- 
stantially the  way  prayed  for  in  the  petlUcm 
(Brown  V.  Brown,  60  N.  H.  538;  Home  v. 
Rochester,  62  N.  H.  347,  848,  SGO;  Fowler  v. 
Brooks,  64  N.  H.  423,  424^  18  AtL  41*0.  If 
the  execution  ot  tbe  power  was  wrongful  or 
defective,  it  may  be  revised,  corrected,  or  va- 
cated. In  a  direct  proceeding  seasonably  in- 
stituted for  that  purpose  by  any  one  having  a 
rightful  interest  In  the  matter  (State  v.  Ken- 
nedy, 65  N.  H.  247,  23  AtL  431);  but.  nntll  tills 
Is  done,  the  laying  out  Is  conclusive  evidence 
of  the  doty  ot  the  town  to  repair  the  highway 
in  a  suit  against  It  for  damages  incurred  Id 
consequence  of  tbe  d^ective  condition  of  the 
road  (Home  v.  Rochester,  supra).  The  de- 
fendant insists  that  tiie  record  shows  con- 
clusively that  the  selectmen  had  no  Jurisdic- 
tion to  lay  out  the  way  described  In  their  re- 
turn, because  the  petition  asked  for  a  road 
from  one  definite  terminus  to  another,  and 
the  way  laid  out  does  not  extend  to  the  second 
terminus.  It  is  claimed  that  the  termini  of 
the  petition  are  definite  bounds  that  deter- 
mine with  exactoess  the  extent  of  the  road  tbe 
selectmen  are  authorized  to  lay  out,  and  that 
a  laying  out  that  does  not  begin  and  end  at 
the  points  arbitrarily  estebllshed  in  tiie  peti- 
tion is  absolutely  void.  That  a  petition  in 
writing  Is  necessary  to  give  the  selectmen  Ju- 
risdiction can  admit  of  no  doubt  (Stete  v. 
Morse,  50  N.  H.  9);  and  it  Is  also  true  tiiat  a 
petition  for  one  highway  does  not  authorize 
them  to  lay  out  an  entirely  dlff«ent  one 
(Eames  v.  Northumberland,  44  N.  H.  67,  69); 
but  the  question  here  iNresented  Is  whether 
tbe  selectmen  have  the  power  to  lay  out  a 
way  over  a  part  of  the  course  prayed  for, 
when  tbe  public  good  does  not  require  the 
whole  of  It  Does  It  necessarily  follow,  from 
the  record  of  such  a  Judgment,  that  the  peti- 
tioners asked  for  one  highway  and  the  select- 
men laid  out  another?  If  such  Is  the  legal  ef- 
fect of  tbe  Judgment  It  is  not  protected 
against  collateral  atteck,  because  the  select- 
men had  no  Jurisdiction  of  tbe  subject-matter 
which  the  Judgment  purporte  to  determtoe. 
Fowler  v.  Brooks.  04  N.  H.  423,  13  Ati.  417. 

By  tbe  act  of  February  8,  1791,  it  was  pro- 
vided: "That  at  any  time  hereafter,  when 
there  shall  be  occasion  for  any  new  highways 
or  private  roads,  to  be  laid  out  in  any  town  or 
place  fn  this  state,  tbe  selectmen  of  such  town 
or  place,  be,  and  hereby  are  empowered,  on 
application  made  to  them,  if  they  see  cause, 
to  lay  out  the  same,  whether  such  highway 
or  road  be  for  the  benefit  of  the  town,  or  pub- 
lic In  general,  or  tor  the  benefit  ot  the  person 
or  [KrsonB  applying  only."  The  act  of  July 
8,  1829,  re-enacted  this  statote,  adding-  the 
words  "in  writing"  after  tbe  words  "made  to 
tbem."  Laws  1830,  p.  678.  Before  that  time 
the  statute  did  not  to  terms,  require  that  the 
application  for  a  inw  highway  should  ba  In. 
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wiltiDs;  nor  did  It,  In  tetma,  make  the  Juris- 
diction at  the  selectmen  dep^id  upon  the  alle- 
gatlou  in  the  verbal  or  written  apf^caticm  ot 
a  fixed  bound  at  each  terminus  of  the  proposed 
waj.  If  the  public  good  required  the  estab- 
lishment of  a  more  convenient  means  of  com- 
municatioD  between  two  places,  the  legislature 
furnished  little  direct  erldence  of  a  purpose  to 
Umit  the  jurisdiction  of  the  selectmen  In  lay- 
ing oat  the  way  by  definite  bounds.  Initial  or 
final,  arbitrarily  established  by  interested  par- 
tles.  By  the  statute  of  1791  two  questions 
of  a' Judicial  character  were  submitted  to  the 
determination  of  the  selectmen  in  case  of  an 
application  for  a  public  way:  First  Is  there 
occasion  for  a  way  for  the  public  accommoda- 
tion between  the  points  indicated  in  the  appli- 
cation? Sewnd.  If  it  is  found  that  such  occa- 
sion exists,  by  what  route  will  the  public  good 
be  beat  subserved?  Having  decided  the  first 
question  In  the  affirmative,  they  were  not  re- 
quired by  the  statute  to  decline  to  answer  the 
second,  whenever  the  public  good  would  not 
be  promoted  by  a  road  having  the  exact  ter- 
mini established  by  the  petitionera  The  lay- 
ing ont  of  the  most  feasible  route  between  the 
two  fixed  bounds  Is  not  necessarily  equivalent 
to  the  laying  ont  of  the  best  route  for  the  ac- 
commodation of  public  travel  between  the 
same  bounds.  In  the  one  case  the  test  is  ar- 
bitrary and  unyielding;  in  the  other  it  is  gov- 
erned by  a  reasonable  public  necessity.  Un- 
equivocal language  in  the  statute  would  be 
necessary  to  overcome  the  natural  presump- 
tion that  the  legislature  Intended  to  authorize 
the  selectmen  to  employ  the  latter  test  in  lay- 
ing ont  a  pnbllc  lilghway.  If  the  selectmen 
find  tliat  there  Is  "occasion"  for  better  means 
of  commuotcatlon  between  the  points  set  out 
In  the  petition,  there  is  no  Inconsistency  In  a 
Judgment  laying  out  so  much  of  the  proposed 
way  as  is  necessary  to  fulfill  the  primary  pmv 
pose  of  the  application.  Any  other  Judgment 
would  result  in  apparent  injustice,  which  it  is 
not  to  be  presumed  the  legislature  intended 
when  it  conferred  Jurisdiction  upon  selectmen 
to  lay  out  highways  "on  ai^UcaUon  made  to 
them,  if  they  see  cause."  The  same  injustice 
would  result  by  such  a  narrow  construction  of 
the  statute  as  would  occur  If  in  assumpsit  the 
plaintiff  were  turned  out  of  court  upon  a  ver- 
dict giving  him  less  than  his  entire  claim. 
Beferrlng  to  a  similar  statute,  the  court  say 
tn  Inhabitants  of  Princeton  v.  Worcesta 
County  Com'rs,  17  Pick.  1S4,  156:  "But  It  is 
contended  ou  the  part  of  the  present  petition- 
en  that  the  petition  for  a  highway  prayed  for 
Is  one  entire  thing  or  subject-matter  of  Judi- 
cial consideration  and  deciition,  and  that  it 
must  be  granted  In  whole  or  rejected  in  whole. 
As  a  general  rule,  supposing  the  question  to 
stand  on  the  general  statute  of  1786  (chapter 
€7,  {  4)  giving  power  to  the  court  of  general 
sessions,  upon  application  made  therefor,  to 
lay  out  new  highways  •  •  •  without  any 
express  limitation,  the  construction  contended 
for  would  hardly  seem  to  be  analogous  to  the 
course  of  Judicial  proceeding  where  usoally. 


upon  the  maxim  that  the  whole  embraces  all 
the  parts,  a  prayer,  claim,  or  demand  for  a 
larger  sum  or  quantity  is  taken  to  be  a  prayer 
or  claim  for  all  the  sums  or  parts  of  which  it 
is  composed,  and  under  such  claim  the  party 
shall  recover  such  part  as  he  can  establish  title 
to.  *  *  *  Nor  is  there  any  case,  that  I 
am  aware  of,  in  which  It  has  been  held  under 
the  statute  of  1786  the  court  of  sessions  could 
not  lay  out  a  part  of  the  highway  prayed  for." 
In  the  levlslon  of  1842  it  was  provided  that 
"selectmen  upon  petition  are  authorized  to  lay 
out  any  new  highway  *  *  *  within  the^ 
town  for  which  there  shall  be  occasion,  either 
for  the  accommodation  of  the  public  or  the 
person  applying."  Uev.  St.  c.  49,  S  1.  This 
language,  with  slight  and  unimportant  chan- 
ges, was  adopted  in  the  Complied  Statutes 
(chapter  62,  {  1),  In  the  (Jeneral  Statutes  (chap- 
ter 61,  S  1),  and  in  the  General  Laws  (chapter 
67,  S  1).  which  were  In  force  when  the  road 
In  question  was  laid  out. 

In  Eames  v.  Northumberiand,  44  M.  H.  67,  68. 
it  is  said:  "The  petition  being  the  foandation 
of  their  [the  selectmen's]  Jurisdiction  to  lay 
out  a  particular  highway,  it  follows  that  up- 
on a  petition  for  one  highway  they  have  uo 
authority  to  lay  out  another,  for  there  Is  uo 
petition  for  such  other  highway  before  them, 
and  without  a  petition  they  cannot  act"  It 
is  not  necessary,  to  controvert  this  proposition, 
to  hold  that  the  laying  out  of  a  part  of  the 
way  prayed  for  may  be  authorized  by  the 
statute.  The  petitioners  in  effect  ask  for  a 
new  highway  to  accommodate  public  travel 
between  two  points.  The  public  convenience 
or  necessity  Is  the  important  fact  to  be  estab- 
lished to  authorize  the  taking  of  private  prop- 
erty for  highway  purposes  (Underwood  v.  Bai- 
ley, 69  N.  H.  480).  but  when  that  fact  Is  found 
the  location  of  such  a  way  as  will  most  con- 
veniently acconunodate  the  public  travel  be- 
tween the  termini  In  the  petition  is  the  way 
which  the  statute  authorizes  the  selectmen  to 
lay  out  If  they  find  that  the  public  conven- 
ience will  be  best  promoted  by  laying  out  a 
road  over  half  of  the  route  proposed  by  the 
petitioners,  the  verbal  distinction  that  such  a 
road  is  not  the  road  i»ayed  for  would  not  be 
legally  tru&  As  the  petitioners  represent  the 
public,  the  highway  they  ask  for  must  neces- 
sarily be  the  most  convenient  one,  under  all 
the  circumstances,  for  communication  between 
the  localities  Indicated  in  the  petition.  The 
most  inconvenient  one  could  not  be  legally 
laid  out  nor  could  it  be  the  one  for  the  laying 
out  of  which  the  petition  was  filed.  By  apply- 
ing excessively  technical  rules  to  the  language 
used  in  highway  petitions,  the  Jurisdiction  of 
selectmen  to  act  may  be  so  limited  as  to  com- 
pel them  to  deny  applications  for  new  high- 
ways, simply  because  by  a  narrow  definition 
of  the  word  "termini"  they  do  not  think  the 
public  necessity  requires  the  road  prayed  for. 
The  result  is  that  in  many  cases  the  laying 
out  of  a  necessary  highway  requires  a  series 
of  applications  entailing  long  and  expensive 
litigation,  much  of  wUcb  would  tm  avoided 
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by  ft  reasonable  Interpretation  of  the  petition- 
ers* language.  In  other  cases,  selectmen,  as- 
suming that  their  Jurisdiction  was  strictly  lim- 
ited by  the  exact  termini  mentioned  in  the 
petitions,  bare  undoubtedly  laid  out  highways 
In  accordance  therewith,  leaving  the  public  to 
suffer  the  consequences  of  IncouTenlent,  ex- 
pensive, and  absurd  termini.  Formerly  it  was 
customary  for  petitioners  to  designate  the 
intermediate  twnnds  of  the  proposed  highway, 
"and  the  result  was  a  failure  to  lay  out  the 
ways,  and  delay,  and  Increased  expense,  even 
In  cases  where  the  public  good  required  roads 
to  be  laid  out  between  the  termini  of  the  ways 
asked  for,  but  not  upon  lines  to  which  they 
were  limited.  In  such  cases  the  committee 
or  commissioners  having  no  authority  to  lay 
out  the  ways  In  any  other  places  than  those 
specified  In  the  petition,  the  ways  were,  of 
course,  not  laid  out,  and  the  pubUc  were  left 
to  suffer  from  the  want  of  them."  WIggin  v. 
Eseter,  13  N.  H.  304.  SOT.  To  remedy  these 
evils,  a  rule  of  court  was  adopted  (rule  85) 
providing  that  "petitions  for  highways  must 
give  the  termini  of  the  road  prayed  for,  with- 
out fixing  any  Intermediate  bounds."  "The 
Intention  and  purpose  was,"  the  court  say  In 
WIggin  T.  Exeter.  '*to  prescribe  such  a  form  of 
petition  that,  in  conformity  with  Its  terms, 
and  consistently  therewith,  the  committee  or 
commissioners  might  exercise  their  own  dis- 
cretion as  to  the  particular  localities  over 
which  the  ways  should  pass  between  the  ter- 
mini specified."  It  has  not  beea  held  that  a 
description  of  a  proposed  way  In  a  petition  by 
Intermediate  bounds  necessarily  limits  the  Ju- 
risdiction of  the  selectmen  or  the  court,  so 
that  a  Judgment  laying  out  the  way  on  a 
different  route  between  the  termini  might  be 
coUaterally  attacked.  But,  If  the  identical 
way  specified  In  the  petition  determines  with 
exactness  the  beginning  and  ending  of  the 
way  that  may  be  laid  out  It  is  not  ai^arent 
why.  If  intermediate  bounds  are  given,  they 
do  not  fix  with  more  deflniteness  the  pre- 
cise way  desired  and  the  subject-matter  for 
Judicial  Investigation.  The  reason  for  the 
nde  dispensing  with  Intermediate  bounds  was 
that  they  unnecessarily  limited  the  dlscre- 
tlcni  of  the  tribunal  charged  with  the  duty 
of  ascertaining  the  public  need.  "Experi- 
ence has  shown  the  necessity  of  leaving  it 
to  the  discretion  of  the  commissioners  to  de- 
termine the  line  of  the  way  between  the 
tenulnl  given,  with  no  other  limit"  WIggin 
V.  Exeter,  13  N.  H.  309.  But  the  same  public 
necessity  exists  for  leaving  to  them  the  ques- 
tion of  the  exact  location  of  the  termini.  On 
the  theory  that  the  bounds  of  the  petition 
prescribe  wlQi  exactness  the  beginning  and 
ending  of  the  way,  the  result  often  Is  a  long, 
circuitous  route,  much  more  expensive  and  in- 
convenient than  a  straight  route  that  might 
be  laid  out  between  other  bounds.  The  public 
good  requires  the  latter  way,  if  it  accommo- 
dates the  same  public  travel  lliat  the  former 
fray  accommodates.  A  determination  that  in- 
termedlate  bounds  do  not  maik  the  best 


course  for  the  highway  which  the  public  good 
requires  Is  oftot  necessarily  equivalent  to  a 
finding  that  the  proposed  termini  are  not  the 
beat.  And  the  public  necessity  that  requires 
a  Judicial  location  of  snbstantlally  all  inter- 
mediate botmds  does  not  exclude  a  Judicial 
location  of  the  most  suitable  and  convenient 
termini.  When,  upon  petition,  notice,  and  a 
hearing  of  all  parties  in  interest,  the  fact  is 
allied  and  proved  that  a  new  highway  Is 
necessary  for  the  accommodation  of  public 
travel  between  two  points  in  the  same  town, 
the  selectmen  are  authorised  to  lay  out  a 
highway  which,  in  their  opinion,  will  best  pro- 
mote the  line  of  public  conununlcation  desir- 
ed. The  termini  set  out  In  the  petition  are 
useful  as  indicating  the  general  purpose  of  the 
way.  They  are  not  territorial  bounds  of  the 
selectmen's  Jurisdiction  under  the  petition. 
"It  Is  quite  clear  that  highways  In  this  state 
can  only  be  laid  out  upon  a  written  petition, 
and  that  they  must  be  laid  out  substantially 
in  conformity  therewith.  A  road  cannot  be 
laid  out  upon  a  route  substantially  other  and 
different  from  that  described  in  the  petition, 
fairly  and  property  understood  according  to 
its  legal  construction  and  Intendment"  Ray- 
mond V.  Orlffln.  23  N.  H.  840,  345. 

In  Stinson  v.  Dnnbarton,  46  N.  H.  886,  the 
petition  was  for  a  highway  between  two 
points  "by  the  most  direct  and  convenient 
route.*'  The  way  laid  ont  was  described  as 
beginning  at  one  of  the  points,  thence  over 
an  established  highway  811  rods,  tbence  on 
a  line  through  fields  624  rods,  and  thence  by 
another  established  highway  70  rods  to  the 
other  point  There  was  no  occasion  for  a 
new  location  of  the  old  highway  70  rods  in 
length.  That  part  of  the  laying  out  was 
wholly  unnecessary  so  far  as  the  public  con- 
venience was  concerned.  The  public  good  did 
not  require  Its  relocation,  and,  If  the  way 
had  been  described  as  stopping  at  the  end  of 
the  second  course,  the  way  laid  out  would 
have  been  none  the  less  the  way  prayed  for. 
It  would  have  afforded  the  same  public  ac- 
commodation as  the  one  described  In  the  re- 
port; It  would  have  been,  In  effect,  the  same 
road;  and  the  language  of  the  court  would  be 
as  much  In  point  when  they  say:  "In  the  pres- 
ent case  it  does  not  appear  that  the  road  as 
laid  out  Is  not  substantially  a  direct  and  con- 
venient means  of  communication  between  the 
termini  described  In  the  petition,  and  no  fraud 
is  shown.  We  must  therefore,  take  the  Judg- 
ment of  the  commissioners  as  conclusive  as  to 
the  necessity."  To  lay  out  "a  direct  and  con- 
venient means  of  communclatlon  between  the 
termini"  does  not  make  It  necessary  that  both 
or  either  of  "the  stakes  and  stones"  specified 
in  the  petition  as  termini  shall  fall  within  the 
way  as  described  in  the  Judgment  laying  It  out 
Upon  a  petition  for  a  way  between  two  definite 
points,  selectmen  have  autiiority  to  lay  out  a 
direct  and  convenient  way  for  the  accommo- 
dation of  pnUIc  travel  between  those  points. 
If  tiie  court  'in  Its  discretion,  may  accept  the 
report  of  a  committee  so  far  as  It  lays  ont  a 
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part  of  a  hlgbway,  and  reject  It  for  the  resi- 
due" (Pelrce  t.  Somerswortb,  10  N.  H.  S69. 
3i2>,  It  would  seem  that  selectmen  may  lay 
out  a  part  of  the  way  prayed  tor,  and  deny 
the  petition  for  the  residue.  The  public  neces- 
sity may  require  such  a  Judgment,  and  no 
sufficient  reason  Is  raggested  wbj  tt  cannot 
be  rendered. 

In  Ford  t.  Danbury,  44  N.  H.  888,  381,  it  la 
said:  'rche  only  distinctive  marks  of  a  high- 
way as  petitioned  for  are  Its  termini.  If  two 
petitions  were  presented  to  the  selectmen  at 
the- same  time,  both  commencing  at  the  same 
monument,  and  running  in  the  same  general 
direction,  bat  one  stops  at  a  monument  one 
mile  from  the  starting  point,  and  the  other 
continues  to  another  monument  a  mile  beyond, 
the  iKtltions  could  not  be  said  to  be  for  the 
same  highway.  The  surface  of'  the  ground 
might  be  such,  and  other  circumstances  con- 
nected with  the  routes,  that,  though  both  were 
to  go  in  the  same  general  direction,  yet  the 
one  would  need  to  go  upon  ground  entirely  dlf- 
feroit  from  the  other  for  the  first  mile."  Hie 
teat  here  suggested  is  the  one  applied  In  deter- 
mining the  comer  bounds  between  two  farms, 
when  exact  mathematical  measurements  are 
necessary;  but  the  reason  for  such  exact- 
ness In  determining  the  location  of  bounda- 
ries does  not  apidy  In  the  laying  out  of  high- 
ways. Tbe  question  whether  the  supposed 
routes  are  or  are  not  the  same  for  the  pur^ 
poees  of  a  highway  does  not  depend  alone 
upon  the  distance  between  them,  but  xvlndpal- 
ly  npon  their  Identity  In  affording  means  of 
omvenlent  communication  between  the  locali- 
ties Indicated  by  the  termini  of  the  petition. 
In  a  thickly-settled  community  a  wide  direr- 
genre  of  the  proposed  routes,  or  the  laying  out 
of  a  small  part  of  the  way  desired  Instead  of 
the  whole,  may  show  that  the  localities  to 
be  benefited  were  not  the  same,  that  each 
route  would  accommodate  a  different  line  of 
trsT^  and  that  their  termini  were  In  fact  dif- 
ferent. On  the  other  hand.  In  a  wilderness 
sDch  differences  in  the  location  of  ways  mi|^t 
be  qnlte  unimportant;  the  public  accommoda- 
tion might  be  tbe  same.  Other  considerations 
might  hare  a  legitimate  bearing  upon  the 
question  of  the  identity  of  the  ways.  Conse- 
quently, it  cannot  be  held  that  the  Jurisdiction 
ot  selectmen  In  laying  out  a  highway  Is  lim- 
ited by  arbitrary  bounds,  which  conveniently 
indicate  the  public  purpose  of  the  way  without 
attempting  to  fix  the  actual  points  of  Its  be- 
ginning and  ending.  But  tt  is  said  that,  if 
the  exact  termini  of  the  i>etltIon  are  not  re- 
garded as  Jurisdictional  bounds  of  the  way 
that  may  be  laid  out,  a  looseness  of  practice 
win  be  Introduced,  authorizing  the  laying  out 
of  a  way  not  contemplated  in  tbe  petition. 
This  aTKoment  luTolves  a  contradiction.  The 
petitioners  se^  the  best  way  for  public  travel 
from  one  point  to  another.  The  selectmoi, 
governed  by  the  same  purpose,  lay  out  a  way 
wbidi  best  subserves  the  public  necessity  for 
travel  between  the  Indicated  points.  The 
question  presented  by  the  petition  for  Judicial 


solution  is  the  question  determined  by  tbe 
Judgment  laying  out  the  way.  The  exercise 
of  this  authority  does  not  Justify  the  laying 
out  of  a  way  entirely  foreign  to  the  purpose 
of  ttie  jtetition,  but  such  a  way  only  as  is  de- 
scribed by  a  reasonable  construction  of  the 
petitioner)^  language. 

If  Cole  T.  Town  of  Canaan,  29  N.  H.  88, 
Clement  v.  Bums,  43  N.  H.  600,  and  Flanders 
V.  Colebrook,  01  N.  H.  300,  are  in  confilct  with 
this  result,  they  are  overruled.  It  mlgbt  ap- 
pear from  a  full  report  of  all  the  facts  and 
circumstances  that  those  decisions  were  cor- 
rect, not  on  a  narrow  doctrine  of  termini,  but 
on  the  ground  of  reasonable  public  necessity 
and  convenience.  As  It  does  not  appear  that 
tbe  selectmen  exceeded  their  Jurisdiction  In 
laying  out  a  part  of  the  way  prayed  for,  the 
Judgment  they  rendered  cannot  be  attacked 
In  this  collateral  proceeding.  The  case  dis- 
closes no  fact  indicating  that  the  way  they 
laid  out,  "when  properly  understood  accord- 
ing to  Its  legal  construction  and  intendment" 
(Raymond  v.  Grlffln,  supra),  was  not  the  way 
prayed  for,  or  that  tbe  statement  in  the  se- 
lectmen's return  was  not  true,  that  they  laid 
out  "a  new  highway  as  requested  In  laid  peti- 
tion." 

2.  As  the  way  In  question  has  not  been  used 
20  years  for  piibllc  travel,  the  plaintiff  cannot 
recover  without  showing  a  defect  in  tt  at  a 
point  where  a  highway  has  been  laid  out  In 
the  mode  prescribed  by  statute.  Pub.  St  c.  67, 
f  1;  TUton  v.  Pittsfield,  58  N.  H.  327.  The 
recorded  return  of  Qie  selectmen  lays  out  a 
highway  between  two  termini,— a  stake  at 
the  watering  trough  and  a  stake  In  the  old 
road.  From  the  first  terminns  it  runs  "In  a 
southoly  direction  120  rods  over  land  of 
Charles  Spauldlng;  thence  south  over  land  of 
A.  P.  Frencii's  heirs  45  rods"  to  tbe  second  ter- 
minus. It  Is  claimed  that  this  description  of 
the  way  Is  void  for  uncertainty,  because 
"southerly"  may  be  south^t  or  southwest, 
or  any  direction  between  those  points.  But 
that  result  does  not  necessarily  follow.  The 
beginning  and  ending  of  the  way  laid  out  are 
established  by  definite  bounds,  and  the  fact 
that  a  definite  Intermediate  bound  Is  wanting 
may  not  be  the  cause  of  Insuperable  difficulty. 
The  lines  of  the  Spaulding  and  French  lands 
are  also  bounds,  which.  In  connection  with  the 
termini,  may  be  sufficient  to  remove  any  rea- 
sonable doubt  of  the  location  of  the  way  de- 
scribed In  the  return.  The  case  does  not  fur- 
nish sufficient  facts  tor  a  determination  of 
this  question. 

8.  The  Judgment  lays  out  a  way  on  one, 
or  at  most  two,  lines,  while  the  survey  of  tiie 
road  as  constructed  shows  that  it  has  several 
courses.  It  follows  that  in  many  places  the 
road  as  built  ia  not  tbe  road  that  was  laid 
out  The  construction  of  the  road  on  courses 
different  from  those  specified  In  tiie  return 
does  not  change  the  legal  effect  and  meaning 
of  tbe  return,  or  make  all  parts  of  tbe  road 
fall  within  the  legal  limits  of  the  highway. 
The  defect  complained  of  may  not  have  been 
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In  the  hl{^wa7  Uiat  was  laid  out,  and  In  that 
event  Qte  town  would  not  be  liable,  Oaae  dla- 
ehaiied. 

SMITH,  did  not  alt  BLODOBCTC  a&d 
OHASb;  J J«  dhapntwrti  The  oOiub  eoncnrred. 


(68  N.  H.  ISU 

CASST  T.  GRAND  TRUNK  BY.  00. 
(Snpreme  Oonrt  of  New  Hampshire.  Gooa. 

July  27,  1894.) 
KASTBR  AND  SBRTANT— RZSKa  A8SUHSD. 
Where  plaintiff,  a  Dlght  employd  in  defend- 
ant's coal  yard,  knew  that  the  yard  was  un- 
covered, the  kind  of  light  fumisned,  the  way 
the  crust  of  Ice  and  snow  formed  on  the  coal 
bank  and  fell  down  when  undermined  by  ahovel- 
Ina  beneath  It,  and  was  thoroughly  familiar 
with  all  the  surrounding  circumstances,  he  a»- 
sumed  the  risk,  and  cannot  recover  for  injuries 
received  from  the  falling  of  the  crust. 

Bzceptlous  from  Coca  county. 

Action  bj  Patrick  Gaaer  against  the  Grand 
Trunk  Railway  Company  for  damages  for  per^ 
aonal  Injurlea.  From  a  ruling  denying  mo- 
tion for  nonsuit  defendant  excepts.  Uotkm 
granted. 

The  defendant  had  a  coal  yard,  a  part  itf 
which  was  uncovered.  During  the  winter  the 
soft  coal  stored  hi  this  sectlcm.  whwi  wet  by 
rain  and  melting  snow,  froae,  and  formed  a 
cmst  to  the  depth  of  a  foot  or  more.  1t» 
frozen  crust  at  times  overhung  the  coal  bank, 
and  would  fall  down  In  large  masses.  A  day 
gang  and  a  night  gang  worked  In  the  coal 
yard.  The  plaintiff  was  employed  in  the 
night  gang,  and  while  shoveling  coal  from  the 
bottom  of  tbe  bank  was  struck  by  a  falling 
mass,  and  injured. 

Twltchell  A.  liibby  and  Ladd  &  Fletcher, 
for  plaintiff.  Robert  N.  CbamberUn  and  Al- 
fred B.  Brans,  for  defendant. 

SMITH,  J.  Tbe  negligence  alleged  was 
Qiat  the  coal  yard  where  the  plaintiff  was  in- 
jured was  not  covered;  that  an  insufflclent 
number  of  hands  was  employed;  that  the 
place  was  not  properly  lighted;  and  that  the 
day  gang  did  not  break  down  the  crust  on  tbe 
coal  bank  for  the  night  gang,  as  was  the  rule 
or  practice.  The  plaintiff  had  been  for  eight 
years  In  tbe  defendanf  s  service  in  the  same 
capacity  as  when  Injured.  He  knew  the  yard 
was  uncovered,  the  number  of  hands  in  the 
day  and  night  gangs,  the  kind  of  light  furnish- 
ed, the  way  the  crust  formed  In  the  coal  bank 
and  fell  or  slid  down,  and  was  thoroughly  fa- 
miliar with  all  the  surrounding  eIrcumBtances. 
On  these  facts  It  would  seem  that  the  mo- 
tion for  a  nonsuit  should  have  been  granted. 
The  plaintiff  was  fully  acquainted  with  the 
situation,  and  the  danger  of  his  service;  and 
the  risk  of  injury  from  the  falling  away  of 
the  frozen  crust  of  coal  was  assumed  by  blm 
when  he  entered,  or  decided  to  remain  In,  the 
service  of  the  defendant  It  was  Implied  in 
his  contract  that  he  assumed  all  apparent 
rlakt  as  wdl  as  those  ordinarily  Incident  to 


the  service  and  that  he  would  bear  the  spe- 
cial perils  which  he  knew  actually  to  exist 
in  his  particular  employment  Elfleld  v.  Rail- 
road Co.,  42  N.  H.  225,  240;  Foss  v.  Baker,  62 
N.  H.  247;  Hanley  t.  Railway  Co.,  Id.  274; 
Nash  V.  Steel  Co.,  Id.  406;  State  v.  Railway 
Oon  6S  N.  H.  663.  28  AtL  626;  Bancroft  v. 
Bailroad  Co.,  67  N.  H.  466,  80  AtL  409.  This 
prlnclfde  Is  so  well  settled  that  discussion  of 
the  foregoing  anthorities  is  unnecessary.  If 
there  can  be  any  doubt  that  the  plaintiff's  In- 
jury resulted  from  dangers  which  he  knew  to 
exist  in  his  employment.  It  arises  from  the 
language  of  tbe  reserved  case  that  the  idalntiff 
claimed  the  practice  or  rule  was  for  the  day 
gang  to  break  down  the  crust  on  the  coal 
bank,  and  that  be  claimed  he  relied  on  this 
practice  on  (be  night  of  the  accident  The 
doubt  however,  disappears  when  the  evidence 
Is  examined.  The  plaintiff  had  worked  at  the 
Gorfaam  yard  eight  years,  four  In  the  day  gang 
and  four  in  the  night  gang,  and  was  thorov^h- 
ly  temlllar  vrith  all  the  surroundings.  He  was 
aware  that  the  yard  was  uncovered.  He 
could  perc^ve  whettier  It  was  sufficiently 
lighted  or  otherwise,  and  he  was  familiar  with 
the  number  of  bands  employed.  His  testi- 
mony shows  that  he  knew  the  pile  of  coal 
was  kept  shoveled  as  nearly  perpendicular  as 
possible  to  avoid  the  necessity  of  removing 
snow,  saw  this  to  be  tbe  condition  of  the  pile 
on  the  night  of  the  accident  and  was  aware 
of  tbe  danger  from  the  crust  breaking  off 
when  undermined  by  tbe  shoveling  beneath 
tt  Tbe  conclusion  is  Inevitable  tliat,  ^e  dan^ 
ger  being  apparent  and  known  to  the  plaintiff, 
the  risk  was  assamed  1^  him.  Motion  for 
nonsuit  granted. 

WALLAOS;  did  not  sit  The  others  con- 
corredt 


01  vt  811) 

KOPPBB  V.  FUDTON. 

(Supreme  Court  of  Vermont    Addison.  Jan. 
28,  1899.) 

CONTRACTS  —  CONSTRtJCTION  —  OOMDUCT  OF 
PARTIE3--BJECTMBNT— BXPIRATIOM  OF 
LICENSE— RIGHT  TO  POSSESSION. 

1.  Where  the  parties  to  an  agreement  have 
acted  upon  it  to  a  certain  extent  the  courts 
will  give  it  a  coostructlon  la  consonance  with 
their  conduct 

2.  In  ejectment  it  appeared  that  plaintiff  en- 
tered into  an  agreement  in  writing  with  defend- 
ant whereby  it  waa  agreed  that  plaintiff  should 
convey  a  tenement  and  asaisn  certain  personal 

Kroperty  to  defendant,  and  that  plaintiff  should 
aye  the  right  to  the  possessioa  of  the  tenement 
for  three  years  without  rent;  that  deeds  were 
exchanged  pursuant  to  ttie  agreement;  that  dnr" 
ing  the  first  year  defendant  occupied  fiie  toie- 
ment  with  the  consent  of  plalnti^  but  tbe  next 
season  without  such  permission,  and  thereafter 
refused  to  surrender  possession  when  demanded. 
Held,  that  the  deed  and  agreeiaent  should  be 
construed  together  In  the  Ught  of  tbe  sutwe- 

Suent  conduct  of  the  parties,  and  tiiat  plain- 
ff  was  entitied  to  possession  after  the  expira- 
tion of  the  -time  for  which  he  gave  defendant 
permission  to  occupy  the  ivMnlses,  irremecUve 
of  whether  ttao  personal  pnipertr  had  been 
transferred. 
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BirceptlonB  from  Addlsoo  waaSj  tiomt; 
Umuon,  Jod£e. 

Action  of  ejectment,  brought  by  Frederick 
Kopper  agamat  Bobert  Fulton.  From  a  Jodg- 
ment  In  fsm  of  plalntU^  defendant  exc^^ted. 
Afflrmed. 

&  &  Marsh  and  Battou  &  Button,  for  plain- 
tut  Charles  F.  Klngsley,  for  defendant 

BTABT,  J.  Hie  action  Is  ejectment,  and 
tta  plaintiff  seeks  to  lecorer  the  possession  of 
a  cottage,  and  the  damages  for  its  detention. 
On  the  29  th  day  of  April,  1895,  the  plaintiff 
was  the  owner  of  the  cottage  and  the  land  on 
which  it  stood.  On  that  day  the  parties  en- 
tered  Into  an  agreement  In  writing  nnder  seal, 
whereby  the  plaintiff  agreed  to  convey  the 
cottage,  tbe  land  on  which  It  stood,  a  hotel, 
and  certain  personal  property  to  the  defend- 
ant The  defendant  agreed  to  omTey  certain 
real  estate  to  the  plaintiff,  and,  among  other 
things,  thereby  agreed  that  he  would  allow  the 
plaintiff  to  occupy  the  cottage,  free  of  rent, 
for  Ae  period  ot  three  years.  The  deed  con- 
Teylng  the  propoty  was  dellrered  porsnant  to 
tte  plaintiff's  agreemuit;  and  the  defendant 
occupied  the  cottage  during  the  leason  there- 
after by  permission  of  the  plaintiff,  the  ffdlow- 
Ing  season  without  permission,  and  refused  to 
ncate  the  aame  m  demand.  Tb»  plaintiff, 
by  giving  tbB  defendant  permission  to  occupy 
the  cottage  the  first  season,  and  the  defendant, 
by  occupying  under  auch  permission,  have  glv* 
en  a  construction  to  the  written  agreement 
and  the  plaintiff's  deed.  The  parties  having 
acted  under  such  construction,  and  the  de- 
fendant having  gone  Into  possession  nnder  a 
license  &om  the  plaintiff,  which  has  terminat- 
ed by  Its  own  limitation.  In  determining  their 
lespectlve  rights  to  the  cottage  it  Is  unneces- 
sary to  consider  whether  the  agreement  re- 
specting personal  property  has  been  perform- 
ed. The  case  shows  that  their  respective  un- 
dertakings had  been  so  far  performed  that  the 
defendant  went  Into  possession  by  the  plain- 
tiff's permfsaion,  and  thereby,  In  effect,  be- 
came the  plaintiff's  tenant;  and  that  the  de- 
fendant held  possession  after  the  term  for 
which  he  bad  permission  to  occupy  bad 
plred,  and  after  a  surrender  of  the  cottage  had 
been  demanded.  This  was  all  that  was  neces- 
sary. From  this  showing  it  Is  clear  that  the 
parties  understood  from  their  written  agree- 
ment and  the  deed  that  the  plaintiff  was  en- 
titied  to  the  possession  and  control  of  the  cot- 
tsge  for  the  term  of  three  years  from  the 
date  of  the  written  agreement  It  Is  also  clear 
tiiat  the  parties.  In  arriving  at  Ibis  under- 
standing, construed  the  written  agreement 
and  tbe  deed  together;  In  tbua  construing 
them  gave  tiiem  their  legal  effect;  and  that 
they  acted  upon  such  construction,— tbe  plain- 
tiff ^  giving  the  defendant  pem^Ion  to  oc- 
cupy  the  cottage  the  first  season,  and  the  'de- 
fendnnt  1^  going  Into  possession  under  tbe 
permission  of  the  plaintiff,  and  thereby  be- 
coming the  plaintiff's  tenant.  The  defendant 
btfnf        tenant  cannot,  under  the  drcum- 


stances,  deny  the  plaintiff's  right  to  posses- 
sion at  the  explntion  of  the  term  for  which 
permission  to  occupy  was  given.  Under  these 
circumstances,  the  agreement  and  deed  may, 
and  should  be.  read  together.  When  so  read, 
it  Is  obvious  ijiat  nuHex  them  the  d^endant'a 
right  of  occupancy  of  the  cottage  was  sus- 
pended for  the  term  of  three  years  from  the 
date  of  the  written  agreement  and  that  dur- 
ing that  term  the  plaintiff  was  entitled  to  tbe 
exduslve  possession  and  control  When  we 
read  the  written  agreement  and  deed  together, 
and  treat  them  as  one  transaction,  as  the  par- 
ties have  done,  the  case  stands  no  different 
from  what  It  would  if  the  deed  contained  a 
clause  reserving  to  tbe  plaintiff  the  jKMsesslon 
and  control  of  the  cottage  tor  ^e  term  of 
three  years.  While  the  plaintiff  owned  tbe 
cottage  he  had  the  possession  and  control  of 
it  When  he  parted  with  bis  titie,  be,  in  ef- 
fect reserved  that  possession  and  control  for 
the  term  of  three  years,  and  the  defendant's 
r^t  to  occupy  tbe  cottage,  as  against  ttie 
plaintiff,  was  stispended  for  that  term.  Tbue- 
fore  his  right  of  occupancy  during  that  term 
rests  solely  upon  the  plaintiff's  subsequoit 
permlsdon  that  he  might  do  so  dnring  the  first 
season.  This  was  a  mere  license  to  occupy, 
which  expired  by  Its  own  limitation,  and  when 
It  expired  the  plaintiff  was  entitled  to  the  pos- 
session of  the  cottage.  Tbe  defendant's  pos- 
session, after  a  demand  for  Its  surrender,  was 
without  right  ss  against  the  plaintiff;  and 
the  pteintifl  may,  under  V.  S.  1 1487,  maintain 
bis  action  of  ejectment  and,  under  Id.  i  1490, 
recover  accord^  to  the  right  thus  shown. 
Judgment  affirmed. 


(71  vt  i»> 

PASSUMPSIC  SAY.  BANK  v.  BUCK  et  a1. 
(Supreme  Court  of  Yermont   Caledonia.  Jan. 
20,  1899.) 

MORTQAOBS— RIGHTS  OF  ASSIGN E£— FAILURE 
TO  RDCORD  ASSIONMBNT-UNAUTHORIZBD 
DISCaXARGB-SUBBBQnaNT  FURCHASBR^O- 
TICB. 

1.  The  aasignee  of  a  mortgage,  who  falls  to 
have  the  transfer  entered  on  tiie  records,  takes 
the  risk  of  a  wrongful  discharge  of  record  by 
the  mortgagee  as  against  one  acqniriog  title  in 
reliance  on  the  record,  snd  without  notice  of 
the  asslgaraent  but  not  as  against  a  purchaser 
with  nonce. 

2.  Where  a  purchaser  of  real  estate  is  charge- 
able by  the  record  with  notice  that  a  mortgage 
thereon  which  has  been  dischat^ed  of  record 
by  the  mortgagee  had,  prior  to  such  discharge, 
been  transferred,  mere  lapse  of  time  will  not 
avoid  the  effect  of  such  notice. 

8.  Defendant  purchased  a  mortgage  on  real 
estate,  and  afterwards  obtuined  a  deed  from  the 
mortgagors.  The  mortgage,  which  was  record- 
ed, oontataisd  a  redtal  that  tiie  land  was  sub- 
ject to  a  prior  mortgage,  which  was  then  owned 
by  a  person  named,  woo  was  not  the  mortgagee. 
At  the  time  of  defendant's  purchase  such  prior 
mortgage  had  been  discharged  of  record  by  the 
mortgagee.  HM,  that  defendant  was  cli^rge- 
able  with  notice  that  such  discharge  was  wlu- 
out  authoritTt  and  took  subject  to  the  prior 
mortgage,  which  had  in  fact  not  been  satiaSed. 

4.  Parties  improperly  made  defendapts  to  a 
foreclosure  suit  who  fail  to  demur,  w  to  raise 
the  question  of  misjoinder  in  their  answer,  will 
be  deemed  to  have  waived  IL 
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Aj^eal  iM  Oancerj,  Oaledonhi  conDty: 
MuDSOii,  ChanceUitf. 

Petition  by  tbe  Passumptic  Savlngi  Bank 
against  OrvlUe  O.  Buck  and  otbera  to  fore- 
close a  mortgage.  From  a  decree  for  pett- 
Uoner,  defendants  appeal.  Affirmed. 

M.  M.  Bock  and  O.  BL  Monteltb,  for  appel* 
tents.   Bates,  May  &  Slmonda,  for  appellee. 

BOWELL,  J.  This  Is  a  petition  to  foreclose 
a  mortgage  from  the  defendants  Orange  Buck 
and  Abijah  H.  Buck  to  James  Atwell,  dated 
July  14,  1874,  and  recorded  the  same  day. 
on  February  13,  1879.  said  d^endants  exe- 
cuted a  mortgage  of  the  same  premises  and 
other  land  to  Charles  D.  Oakes,  which  was 
recorded  the  next  day.  In  said  laat-mentlon- 
ed  mortgage,  Immediately  following  the  war- 
ranty against  Incumbrances,  was  tbls:  "Ex- 
cepting a  mortgage  on  the  flrst-descrlbed 
piece,  of  about  four  hundred  dollars,  to  James 
Atwell,  and  notes  now  owned  by  Samuel  Mer- 
rlam."  Said  Merrlam  bongbt  the  Atwell 
note,  then  overdue,  and  the  mortgage,  about 
two  years  after  they  were  given,  and  they 
were  tlien  transferred  to  blm,  and  were  own- 
ed and  held  by  his  estate  when  the  Oakes 
mortgage  was  given,  he  having  died  the  Sep- 
tember before;  and  they  are  now  owned  and 
held  the  petitioner,  and  the  note  has  never 
been  folly  paid.  On  November  20,  1889,— 
nearly  four  years  after  the  petitioner  became 
such  owner  and  holder,— Atwell  made  and 
signed  an  entry  on  the  margin  of  the  record 
of  said  mortgage,  acknowledging  satisfaction 
thereof;  bnt  be  had  no  rtght  to  do  It,  and  It 
does  not  appear  how  be  came  to,  though  the 
master  tbinka  It  was  by  mistake.  On  Jann- 
ary  6.  1890,  the  defendant  OrvIUe  G.  Bock 
Irau^t  and  paid  for  the  Oakes  mortgage,  and 
It  was  assigned  to  him  the  same  day;  and  on 
March  IS,  1807.  the  other  defendants  quit- 
claimed to  him  the  premises  In  question,  and 
he  surrendered  to  them  the  Oakes  note  and 
mortgage  in  consideration  thereof.  Before 
buying  the  mortgage,  he  examined  tbe  rec- 
ords, found  tlie  record  of  It,  and  read  the  ex- 
ception therein,  and  also  found  the  entry  of 
satisfaction  of  the  Atwell  mortgage.  He  then 
sent  a  man  to  examine  the  records  for  him, 
who  found  the  same  that  he  had.  He  made 
no  further  Inquiry,  but  bongbt  relying  on  the 
records,  which  showed  no  assignment  of  tbe 
Atwell  mortgage,  and  It  does  not  appear  that 
it  ever  was  assigned  In  writing.  Had  he  In- 
quired In  the  direction  Indicated  by  the  In- 
formation he  received  by  reading  tbe  excep- 
tion In  the  Oakes  mortgage,  be  would  have 
learned  that  the  Atw^  mortg^;e  and  the 
note  thereby  secured  were  owned  and  held 
by  Merriam's  estate  when  the  Oakes  mort- 
gage was  given;  that  they  were  owned  and 
held,  by  the  petitioner  when  Atwell  assumed 
to  discharge  tbe  mortgage  as  aforesaid;  that 
tbe  note  was  not  fully  paid;  and  that  At- 
wdl's  discharge  was  without  authority,  and 
therefore  a  fraud  upon  tbe  petitioner.  And 
he  must  be  taken  to  have  bad  actnal  knowl- 


edge of  all  this,  for  the  InConnatloB  be  re- 
ceived ondoubtedly  put  him  on  inquiry  in  re- 
spect of  it,  and  enabled  htm  to  prosecute  that 
inquh7,  In  tbe  usual  comve  of  such  business, 
to  a  succeseful  termtoatlon.  Stevens  t.  Goodr 
enough,  20  Vt  676,  684;  Adams  t.  Soule.  8S 
Vt  538.  Tbe  assignee  of  a  mortgage  wbo 
omltB  to  have  tbe  records  show  the  transfer 
takes  the  risk  of  a  wrongful  discharge  of  rec- 
ord by  the  mortgagee,  and  tbe  acquisition  of 
title  by  one  relying  on  the  discharge,  and 
without  notice  of  the  assignment  Toney  t. 
Deavltt,  S3  Vt.  831,  and  I^dd  t.  Campbell,  DC 
Vt  529,  are  cases  of  tbla  kind.  But  be  takes 
no  risk,  as  ag^nst  sudi  parchaser,  with  no- 
tice of  the  assignment  A  record  of  the  as- 
signment Is  only  for  notice;  and.  If  notice  Is 
given  some  oOut  way.  It  la  Just  as  good 
against  the  person  to  whom  it  is  given.  The 
cases  last  cited  show  this  plain  enough.  And 
Mr.  Jones  says  that  "no  assignment  of  the 
mortgage  Is  necessary  as  against  those  hav- 
ing actnal  notice  of  tbe  transfer  of  the 
note&>*  1  Jones,  Mortg.  (2d  Ed.)  i  820.  The 
same  thing  Is  said  In  16  Am.  &  Eng.  Enc. 
Law,  S46t  and  this  Is  the  doctrine  of  the  cases 
generally.  Tbe  lapse  of  time  makes  no  dlffeiv 
ence,  as  has  been  si^Egested.  In  Le  Neve 
Le  Neve,  Amb.  486,  2  White  &  T.  Lead.  Cas. 
Eq.  23,  lands  In  a  register  county  were  set- 
tled by  a  deed  not  recorded.  Twenty-five 
years  after,  they  were  again  settled,  wlHi  no- 
tice (rf  the  former  settlement;  and  the  second 
settlement  duly  registered.  Hie  former  set- 
tlement was  preferred  In  equity.  In  Goiiiss 
V.  Corliss,  8  Vt  873,  an  attempt  was  made  to 
avoid  1^  lapse  of  time,  with  other  clrcnm- 
stanoei^  the  effect  of  notice  of  an  unrecorded 
deed;  bnt  without  avail. 

The  defraidants  Orange  and  AMJah  contend 
that  tbey  are  not  proper  parties,  because  they 
had  no  IntOMt  In  the  mortgaged  premises 
when  the  solt  was  commmced.  Bnt  it  is  too 
late  for  them  to  raise  that  question.  Their 
conveyance  to  the  other  defendant  Is  alleged 
In  the  petition,  and  as  th^  did  sot  demur  tn 
misjotaider,  nor  nise  the  question  In  their  an- 
swer, they  must  be  taken  to  have  vnlved  it 
Wing  T.  Oooper,  37  Vt  169;  18S;  Stoiy,  Dq. 
PI.  (lOtb  Ed.)  644.  Decree  afitrmed.  and  canse 
remanded. 


(71  vt  MB) 

RUTLAND  PROVISION  00.  v.  HALL. 

(Supreme  Court  of  Termont    Windsor.  Jan. 
26,  1899.) 

ACOOHHODATION  CHECK— BONA   riDB  PUB- 
OHASBRS-rACCBPTANCB  IN  PATHBHT 
OP  PRB-BZISTINQ  DBBT. 

A  creditor  accepting  from  hia  debtor  a 
negotiable  dieck  given  by  a  third  penon,  and 
aiving  the  debtor  credit  therefor  In  good  faith, 
becomes  a  Iwoa  ftde  holder  for  value  of  sntA 
check,  and  mar  recover  thereon  against  the 
drawer,  altliongh  tlie  cbeek  was  given  the  debt- 
or as  an  accommodation. 

Exceptions  from  Windsor  oountr  court; 
Boss,  Judge. 
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AsBompBlt  by  the  Rutland  Provision  Com- 
PU17  against  Geoige  W.  Hall,  Jr.  Judgment 
for  plalQtlfl,  and  defendant  tebici  exM^ons. 
Affirmed. 

Tbe*  plaintiff  rested  after  Introducing  the 
check  and  certificate  of  protest,  whldi  were 
admitted  against  tbe  defendant's  exception, 
wbereupon  tbe  defendant,  againit  tbe  plain- 
tiff's exceptlMi.  made  proof  of  the  other  facts 
stated  In  tbe  tt^aiaa. 

BttduLsy  *  Sargent  for  plaintiff.  F.  a 
DhtIs  and  O.  A.  DaTls,  for  defendant 

ROWBLL,  J.  Barney,  being  Indebted  to 
the  plaintiff  for  goods  sold  and  delivered, 
sent  to  It  his  two  checks  on  account  thereof, 
which  were  reedTcd  and  credited,  but  went 
to  protest,  whereupon  they  were  charged 
back,  with  tbe  protest  fees,  as  tbe  plaintiff's 
custom  was  In  such  cases.  Thereupon  Bar- 
ney obtained  the  defenc^nt's  accommodation 
check,  payable  to  tbe  plalnttCF,  and  sent  It  for 
the  same  piupose,  and  it  was  recelTed  and 
credited,  and  Barney's  check  returned;  but 
that  check  went  to  protest  also,  and  was  char- 
ged back  like  tbe  others,  leaving  tbe  account 
still  unpaid.  Tbe  plaintiff,  however,  retained 
the  check,  and  brings  this  suit  upon  It,  and 
the  question  Is  whether  It  Is  a  bolder  for 
value,  80  it  can  recover.  It  does  not  appear 
whether  the  cheek  Is  negotiable  or  not,  but, 
if  It  must  be.  In  order  to  sustain  the  judg- 
ment, we  must  presume  that  It  Is.  The  plain- 
tiff did  not  take  tbe  check  to  collect  for 
Barney,  and  as  bis  agent  If  It  had,  its  title 
would  have  been  no  better  than  bis.  But  it 
was  a  party  thereto,  and  took  it  on  account  of 
Its  debt  of  which  It  was,  in  the  clrcmnstan- 
cea,  a  conditional  pasrment,  the  condition  be- 
ing that  the  debt  would  revive  If  the  check 
was  not  paid  on  seasoaable  presentment 
This  Is  obviously  tbe  effect  Intended  by  both 
parties  to  the  transaction.  The  check  was 
sent  and  received  as  money's  worth,  and  Jus- 
tice reqnh^  that  it  should  be  as  truly  the 
property  of  the  plaintiff  as  would  have  beei 
the  money  that  It  represents  had  It  been  paid. 
Torrey  v.  Baxter,  13  Vt  452;  Collamer  v. 
Langdon,  29  Tt  32,  42.  And  tbe  plaintiff 
has  8  right  to  retain  the  check  till  his  debt  is 
paid.  Polrler  v.  Morris,  2  Bl.  &  Bl.  S9.  The 
Ei^llsh  rule  Is  that  when  a  negotiable  se- 
curity, whether  a  bill  of  exchange,  or  a  note 
payable  at  a  future  day,  or  a  check,  or  a  note 
payable  on  demand,  Is  given  on  account  of  a 
pre-existing  debt  the  creditor  taking  tbe  same 
bona  fide  becomes  a  bona  flde  holder  for 
value.  Currle  v.  Mlsa,  L.  R.  10  Bxch.  153.  4 
Bug.  Ruling  Oas.  316,  and  notes.  This  case 
was  taken  by  appeal  from  the  exchequer 
chamber  to  the  house  of  lords  (1  App.  Cas. 
KM),  where  tbe  judgment  was  affirmed  on  an- 
oth»  ground,  but  one  not  affecting  the  sound- 
ness of  tbe  ground  adopted  by  the  court  be- 
low, which  was  expressly  approved  In  Mc- 
Lean V.  Banking  Co.,  9  App.  Oas.  95,  in  which 
tbe  question  arose  oat  of  a  check  drawn  by 


McLean  on  the  Bank  of  Scotiand.  The  dieck 
had  been  paid  Into  tbe  Clydesdale  Bank  by 
Cotton,  one  of  its  customers,  whose  account 
was  at  debit  and  bnmedlately  credited  by 
tbe  bank  to  tils  account  hi  reduction  of  the 
debt  Before  the  check  could  be  deared,  and 
transmitted  to  the  Bank  of  Scotland.  McLean 
stopped  it  so  that  in  tbe  usual  course,  the 
latter  bank  refused  payment  and  returned 
it  to  the  Clydesdale  Bank  to  "refer  to  draw- 
er." The  Clydesdale  Bank  having  sued  Mc- 
Lean on  tbe  check,  he  pleaded  fraud  In  the 
orle^nal  transaction,  and  the  bank  replied  that 
It  was  a  holder  for  value,  and  the  house  of 
lords  so  decided.  Tbe  rule  Is  the  same  In  this 
country,  by  a  great  weight  of  authority,  in- 
cluding that  ct  tiie  supreme  court  of  the 
United  States.  See  American  note  to  Currle 
V.  Hlsa,  4  Eng.  Ruling  Caa.  880.  A  very  full 
and  satisfactory  discussion  ot  this  question 
will  be  found  in  Railroad  Co.  v.  National 
Bank,  102  U.  S.  14,  especially  ba  the  opinion 
of  Mr.  Justice  Clifford.  Jnd^nent  ifflrmed. 


(71  Vt.  187) 

TURNET  V.  GILLETT. 
(Supreme  Court  of  Vermont.  WashlngtOQ. 
Jan.  28,  1809.) 
BOND  rOB  DBED— UBN  RBSBRVBD. 
A  bond  for  a  deed  stipulated  that  pbUntifl 
would  convey  a  farm  and  certain  stock  to  de- 
fendaot  when  a  certain  sum  was  paid,  provided 
for  annual  payments,  and  further  provided  that 
"all  crops  raised  on  the  farm,  all  butter  and  in- 
come from  the  cows,  all  wood,  barit,  and  lum- 
ber cut  on  the  farm,  should  lematn  the  property 
of  plaintiff"  until  said  (annual)  payments  were 
made.  Held,  th&t  the  ilea  reserved  is  security 
for  the  paym^t  of  the  fall  sum  to  be  paid  as 
consideration  for  the  farm,  and  Is  not  a  reswa- 
tton  of  a  lien  on  the  pxodneta  of  the  farm  In  any 
givoi  year  fOr  the  Installment  due  for  that  year 
alone. 

Ehtceptions  from  Washington  county  court; 
Mnnson,  Jodge. 

Aetttm  by  Thomas  BL  Tmney  against  J.  & 
GUlett  From  a  Judgment  in  favor  ot  defend- 
ant plaintiff  excepts.  Reversed. 

Tbe  court  found  tbe  following  facts:  Tbe 
defendant  Is  in  tbe  possession  of  the  farm 
mentioned  In  the  contract.  The  plaintiff 
claims  to  recover  for  6,000  pounds  of  milk 
and  some  hemlock  bark  disposed  of  by  the 
defendant  In  the  year  1800.  The  milk  was 
delivered  to  a  cheese  factory,  and  the  avails 
taken  by  the  d^endant  The  bark  was  peeled 
from  some  hemlock  cut  by  the  defendant  In 
June,  1896,  and  was  sold  by  tbe  defendant  In 
the  fall  of  that  year.  The  defendant  receiv- 
ed $60  for  the  milk  and  ?16  for  the  bark.  He 
has  not  accounted  to  the  plaintiff  for  these 
sums  otherwise  than  by  meeting  his  t^ayments 
for  the  year.  Jnne  6,  1896,  the  idalntlff  re* 
eeived  $00  In  payment  of  tbe  note  due  June  1, 
1896.  November  28,  1896,  he  received  $73  to 
apply  on  the  Interest  due  December  1,  1896. 
April  22, 1897,  he  received  on  wood  sold  $47.10, 
balance  due  on  Interest  of  December  l,  1896. 
Tbe  salt  was  brought  November  18,  1887. 
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The  reaerratloii  coTering  tbi»  pnq^uty  Is  tiiat 
It  sball  be  and  remain  tbe  plalntlirfl  "tin  said 
payments  are  made."  The  eonrt  ccma trued 
tiUa  to  mean  the  paymenta  for  the  year,  and 

rendered  judgment  for  the  defendant 

S.  F.  FUmer,  for  plwIntlfT.  F.  I*  Laird,  tot 
defoidant 

STABT,  J.  The  plaintiff's  rigbt  to  the  vnjf- 
erty  declared  for  Is  dependent  npon  tbe  con- 
structlou  of  a  bond  giren  by  him  to  tbe  de- 
fendant, which  recites  that  the  plaintiff  has 
sold  to  the  defendant  a  farm,  six  cows,  and 
certain  other  property,  for  tbe  sum  of  $2,000, 
and,  after  providing  for  anTingi  payments  and 
Interest,  sets  forth  that,  when  the  sum  of 
$900,  with  Interest  on  tbe  whole  debt,  has 
been  paid,  tbe  plaintiff  shall  execute  to  the 
defendant  a  warranty  deed  of  tbe  farm.  The 
bond  also  provides  that  the  defendant  shall 
give  a  mortgage  to  secure  the  balance  of  the 
debt,  aud  that  tbe  crops  raised  on  the  farm, 
all  butter  and  Income  from  tbe  cows,  all 
wood,  bark,  and  lumber  cut  on  the  farm,  shall 
be  and  remain  tbe  plaintiff's  until  "said  pay-, 
meats  are  made."  The  defendant  contends' 
that  by  this  condition  a  lien  Is  reserved  only 
on  property  mentiooed  therein  for  tbe  pay- 
ment due  or  to  become  due  the  year  in  which 
property  is  produced  from  the  farm  and  cows; 
but  we  think  this  Is  not  tbe  true  construction 
of  tbe  reservation.  When  payments  aggregat- 
ing $900  of  the  principal  and  interest  on  the 
whc^e  debt  have  been  made,  the  property  is 
to  be  conveyed.  Then  follows  the  reservation, 
which  continues  in  force  imtil  the  "said  pay- 
ments are  made."  The  words  "said  pay- 
ments" clearly  refer  to  the  payments  that  make 
the  sum  of  $900,  and  ^re  to  be  made  before 
the  plaintiff  la  under  any  obligation  to  convey 
the  property;  and  the  plalntlfTs  Hen  continues 
and  attaches  to  all  crops  raised  on  the  farm, 
all  butter  and  Income  from  ^e  cows,  all  wood, 
bark,  and  lumber  cut  on  the  farm,  until  the 
full  sum  of  $900  is  paid,  and  Is  not  terminat- 
ed, as  to  property  produced  in  any  one  year,  on 
payment  of  the  sum  falling  due  during  that 
year.  Judgment  reversed.  Judgment  for  the 
plaintiff. 


m  vt  MO) 

POWELL  T.  FOSTBR'S  BSTATE. 
(Sapreme  Conrt  of  Vermont.    Franklin.  Jan. 
12,  1809.) 

SPECIAL  ADUINISTRATOR  —  COMMISSIONER'S 
RBPORT— FINDING  —  REASONABLE!  COMPEN- 
SATION —  AQRSEMBNT  FOR  —  EXPENSES  — 
DUTY  OF  ADMINISTRATOR  TO  ACT  AS  AT- 
TORNBT. 

1.  A  finding,  in  the  report  of  a  commlBsioner 
relating  to  an  account  ot  a  special  administrator, 
that  it  was  not  expected  or  understood  at  the 
time  he  was  appointed  that  he  was  to  serve  for 
the  per  diem  allowed  by  statute,  but  l^at  he 
was  to  receive  reasonable  compensation,  means 
that  this  was  the  anderstanding  and  expecta- 
tion of  all  partlea  Interested,  he  having  been 
selected,  and  his  appointment  procnred,  aO 
interested  In  tbe  estate. 

2.  By  T.  8.  S  6384,  tiie  probate  court  Is  an- 
thorixed  to  allow  a  apadal  admislstrator  $2 


(Vt 


per  day  for  fte  time  employed,  and,  *1n  case 
of  nnnsnal  difficult  or  r^ponslbillty,  such  far- 
ther sum  as  it  jud^  reasonable."  Held  to  pro- 
Tide  only  what  his  allowance  shall  be  where 
there  is  no  agreement,  there  being  no  prohibi- 
tion of  greater  fees,  and  hence  to  permit  all 
parties  Interested  in  the  estate,  when  they  de- 
sire the  appointment  of  a  man  of  large  bnsluess 
experience,  to  agree  with  him  that  £a  shall  be 
reasonably  compensated  for  his  services. 

3.  Reasonable  compensation  for  the  services 
of  an  administrator  means  what  will  fairly  com- 
pensate him  when  character,  effectiveneu,  and 
ability  entering  into  the  service  are  considered. 

4.  Tliat  a  special  administrator,  entitled  to 
reasonable  compensation  for  his  services,  char- 
ges a  gross  snm  per  year.  Is  no  reason  vhy 
Els  charges  should  be  disallowed.  If  they  are 
shown  to  l>e  reasonable. 

6.  A  special  administrator  was  properly  al- 
lowed for  looking  after  lands  in  another  state 
whi(^  came  to  the  estate  through  a  settlement 

S'  him,  where  the  service  was  re^jaested  by 
I  parties  Interested  In  the  estate. 
0.  BeasonaUe  compensation  for  the  services 
of  an  eminent  attorney  engaged  by  a  special 
administrator  In  good  faith  to  interplead  in  m 
suit  against  the  execators,  in  which  the  special 
administrator  was  summoned  as  trustee,  was 
properly  allowed  the  administrator,  though  the 
expense  was  unDecessary,  and  the  bill  of  inter> 
pleader  would  not  have  been  advised  If  the  atr 
tomey  bad  not  been  afflicted  with  a  mental  dis- 
ability of  which  the  administrator  was  una- 
ware. 

7.  AlthoQgii  ft  nedal  administrator  Is  an  at- 
torney, it  is  not  his  dvty  to  act  aa  siidi  in  Us 

own  defense.  - 

8.  It  is  not  sufDcient  cause  for  allowing  an 
Item,  not  Bpe<daily  authorised.  In  the  expense 
account  of  a  special  administrator  entitied  to 
reasonable  expenses,  that  it  was  Incurred  in 
good  faith  for  what  the  administrator  believed 
was  for  the  beat  interest  of  the  estatfc  bnt  it 
must  also  be  shown  that  be  acted  wnh  pnt- 
dence  in  incurring  It. 

Taft,  J.»  diasentiaf. 

Appeal  from  probate  court,  FrankHn  cotm- 
ty;  Hnnson,  Judge. 

Account  of  B.  Henry  Powdl,  special  aA- 
mlnlBtrator,  against  Oatherloe  A.  Foster's  es- 
tate. There  was  a  Judgment  for  plaintiff, 
and  defendant  appeals.  Rerersed. 

Aa  to  the  Item  of  $34  paid  to  A.  K.  Brown, 
the  commissioner  found  that  the  plaintiff 
deemed  It  necessary  to  have  personal  service 
made  npon  all  tbe  heirs  of  a  petition  brought 
by  him  for  a  partial  distribution  of  the  estate 
of  George  W.  Foster,  and  emidoyed  said 
Brown  as  a  special  messenger  to  obtain  their 
acceptance  of  service;  that  in  doing  so  t^e 
plaintiff  acted  In  good  faith,  and,  aa  he  be- 
lieved, for  the  best  Interest  of  the  estate. 
Oatherine  Foster'a  estate  consisted  simply  of 
bsx  Interest  In  tbe  George  W.  Foster  estate. 
As  to  the  Item  of  $45,  It  was  found'  that  the 
estate  of  Catherine  A.  Foster  was  Interested 
In  a  quarter  section  of  land  in  Iowa,  in  pos- 
session of  a  tenant,  who  refused  to  pay  the 
rent;  and  at  tbe  request  of  thoae  Interested 
the  plaintiff,  on  a  business  trip  West,  left  tbe 
line  of  his  route,  and  examined  the  land  in 
question,  and  the  law  of  Iowa  as  to  the  title, 
and  that  in  this  matter  tbe  plaintiff  exerdaed 
his  best  Judgment,  and  that  the  charge  was 
reasonable.  As  to  the  interpleader,  it  waa 
found  that  the  contest  over  the  wlU  of  Oath- 
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nine  A.  Foster  lasted  nea^  five  yeui,  and 
tbat.  after  the  aUowance  of  the  will  and  the 
quaUflcatlon  of  tbe  executors,  the  plaintiff  flled 
Ua  acoonnt,  from  the  allowance  of  which  the 
executors  appealed;  ttwt  at  about  the  time 
of  ttafa  settlement  suits  were  brought  against 
the  encnton*  and  tfie  pbdntlfT  was  ■ummon- 
ed  as  their  tmstee;  ttiat  thereupon  the  plain- 
tiff, being  deslrons  of  relief  from  the  trust, 
■nd  from  the  trouble  of  litigation,  consulted 
a  lawTer  of  eminence,  by  whom  he  was  ad- 
Tlaed  to  bring  a  bill  of  Interpleader  against 
the  executors  and  the  plaintiffs  In  that  wait, 
wbU^  was  accordingly  done,  bat  sold  bill 
was  dlmUned  uxwn  demurrer.  It  was  con- 
ceded that  the  bill  of  Interpleader  was  un- 
necessary, and  would  not  have  been  adrlKd 
by  the  counsel  except  tor  the  state  of  ' mental 
dlsabUtty  In  which  he  then  was;  that  the 
|J^t"t<*  acted  In  good  faith,  and,  as  he  be- 
lleved,  under  13ie  advice  of  competent  coun^ 
kL 

J.  Noble  Hayes  and  3*061  0.  Baker,  for  ap> 
pdlant  Wilson  ft  Hall,  for  appeUee. 

BOSS,  O.  J.  While  the  amtrorersy  over 
tbe  establMiment  of  tbe  will  of  Catherine 
Foster  was  pending  the  plaintiff  was  select- 
ed for  appointment  as  special  administrator 
of  her  estate  "by  all  the  parties  la  Interest 
*  *  *  because  he  resided  away  from  the 
place  of  contest,  and  on  account  of  his  large 
business  experience  and  his  ability  to  furnish 
the  btmd  required."  For  the  fl^e  years  dur- 
ing which  that  cwtroreiBy  was  being  car- 
ried on.  tbe  commissioner  has  found  that  he, 
"BO  far  as  appeared,  managed  the  property 
hi  his  hands  profltsbly,  and  to  the  eatlsfactlott 
of  all  Interested.'*  When  tbe  controrrasy 
over  tbe  will  was  ended,  tbe  will  established, 
and  the  ezecotots  appointed,  tbe  plalntUF  pre- 
sented, and  had  allowed  by  the  probate  court, 
his  administration  account  From  this  allow- 
ance the  executors  app^ed,  mainly  because 
they  claimed  that  he  bad  overcha^ed  for  his 
services.  For  three  years  he  had  charged, 
and  was  allowed,  $260  per  year,  or  9760.  By 
V.  8.  I  5384,  the  probate  court  Is  authoris- 
ed to  allow  him  92  for  eadi  day  he  was 
employed  on  tbe  bualDeBs  of  his  appointment, 
and,  **ta  cases  of  unusual  dIfBculty  m  re- 
sponsibility, such  further  sum  as  It  judges 
reawnable."  The  plaintiff's  account  does  not 
profess  to  show  the  number  of  days  he  was 
employed  In  the  matters  of  his  appointment^ 
ana  tbe  commlssloaer  makes  no  report  In 
regard  to  the  number  of  days  he  was  so 
ployed.  nor  does  he  report  that  his  employ- 
ment Involved  matters  of  unusual  difficulty 
and  reqmnalblllly.  Instead,  the  commission- 
er reports:  "I  find  that  It  was  not  expected, 
nor  understood,  at  tbe  time  plaintiff  was  ap- 
pointed as  iQKelal  administrator,  that  he  was 
to  serve  for  the  per  diem  allowed  by  statute, 
but  that  he  was  to  receive  reasonaUe  com- 
pensation fM  hla  services."  The  appellant 
contends  that  this  only  finds  that  Uie  plalnr 


lUt  80  understood.  '  We  do  not  think  that  tUs 
Is  the  fair  construction  of  this  finding  at  the 
commissioner.  He  says  thta  was  the  expeo- 
tatlon  and  understanding  at  tbe  time  of  Ids 
appointment  He  was  selected,  and  his  ap- 
pointment procured,  by  all  Intcvested  In  the 
estate.  The  fair  cwnstmctlon  of  this  finding 
Is  that  such  waa  the  expectation  and  under- 
Btaodlng  at  all  Interested  In  the  an>olntment 
or  of  the  ^alntifl  and  of  all  parties  Inter* 
ested  hi  the  estate.  Tbat  this  Is  the  con- 
struction to  be  placed  on  this  finding  Is  fux^ 
ther  manifest  from  the  fact  that  the  commti- 
sloner  setties  the  allowance  for  the  jaBlntUTs 
services  apon  this  basis  alon^  and  from  the 
further  fftct  tbat  it  does  not  appear  that  he 
was  requested  by  the  appellant  to  settle  It 
upon  any  other  basis.  It  oldected  to  these 
charges  on  the  ground  that  they  were  exorbi- 
tant because  bis  serricea  were  not  of  unusu- 
al difficulty  or  responsibility.  This  objection 
the  commissioner  answers  by  stating  briefly 
what  services  he  performed,  and  finding  that 
the  plaintiff's  charge  therefor  is  not  "unrea- 
sonable or  exorbitant  and  therefore  aUow  the 
same  as  charged."  For  the  services  of  the 
plaintiff  performed  after  the  aiveal  was  taken, 
the  commissioner  disallows  flOO  of  his  char- 
ges, because  he  considered  them  unreasonable 
considering  the  amount  and  character  of  the 
services.  The  defmdant  further  contends 
that  all  Interested  In  the  estate  could  not 
1t>y  agreement  with  the  plaintiff,  autiiorize 
the  probate  court  nor  the  appellate  i^bate 
court  to  allow  the  plaintiff  tor  services  on 
any  other  basis  than  that  prescribed  by  stet- 
ute.  The  statnte  does  not  fts  In  the  case  of 
a  sheriff  and  some  other  officers,  pndilUt  the 
rectiving  of  greater  fees.  It  ^vldes  what 
tiiey  shall  be  In  cases  where  there  Is  no  agree- 
ment In  authorldng  a  further  discretionary 
allowance  In  casu  of  unusual  difficulty  or 
x«sponalbIllty,  tbe  stetuto.  In  terms,  permits 
the  probate  court  to  allow  beyond  the  per 
diem  In  such  cases  "audi  forttier  sum  as  It 
judges  reasonable";  hence  It  permits  all  par 
ties  Interested  In  the  estate  when  they  desire 
the  appointment  of  a  man  of  large  business 
experiuic^  to  agree  with  him  that  he  shall 
be  reasonably  compensated  for  his  services. 
By  reasonable  compensatiaa  la  meant  such  as 
will  fairly  compensate  when  the  character, 
effectiveness,  and  ability  entering  Into  the 
aervlce  are  considered.  Bnch  agreement 
when  reasonable.  Is  allowed  between  a  trus- 
tee and  the  cestuls  que  trustent  Bowkw  v. 
Pierce,  ISO  Mass.  262.  If  such  agreemento 
are  unreasonable  In  amount  or  In  number  of 
persons  emiAoyed,  they  will  be  disregarded. 
Barney  v.  Griffin.  2  M.  T.  S72.  In  Hubbell  v. 
Olmstead,  36  Vt  £19,  this  court  upheld  and 
enforced  an  agreement  for  payment  beyond 
the  statutory  fees  for  this  class  of  services 
against  tbe  party  who  entered  Into  the  agree- 
ment It  Is  contended  that  this  decision  does 
not  authorise-  the  iffobate  court  to  enfwce 
such  an  agreement  ha  the  settiement  of  the 
administration  acoount  There  Is  no  ac^ar- 
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ntt  reason  why  It  ibonltf  not,  •mheot  as  In 
tbla  case.  It  Is  on^  tor  leasonable  eompensar 
tlf^,  and  an  parties  Interested  In  Oie  estate 
bave  entered  Into  It  wltb  the  wncutor  w 
administrator.  That  tba  charge  Is  a  gross 
sum  per  year  la  no  reasm  why  It  shonid 
he  disallowed  If  Its  reasonablenesa  Is  estab- 
lished. It  may  wen  require  the  trior  to  be 
more  careful,  and  to  place  upon  the  plaintiff 
the  burden  of  fully  estaUlshlng  the  reason- 
ableness  of  Us  chaises.  Brarts  t.  Noaau'a 
Estate.  11  Vt.  127:  MerrUl  t.  Tme,  28  Tt. 
ffTS.  The  plaintiff,  at  special  administrator, 
held  the  estate  in  tmat  tor  whomaoerer 
might  be  found  locally  entitled  to  It  As 
siicb  troatee.  he  bad  the  ri^^t  to  be  compen- 
aated  tor  his  services  out  of  the  fond.  Hence 
the  coort  administering  tiie  fond  bad  the 
rl^t  to  compensate  blm  from  It.  Hnhbard 
T.  Fisher,  2B  Vt  6S9.  Whne  the  precise 
Questloa  now  under  consideration  la  not  dls- 
cnssed  In  Foster'a  Slz*x  t.  Stone^  67  Tt.  886; 
81  Aa  841,  the  servlcea  there  aUowed  for 
were  dtiarged  In  gross,  and  allowed  for  be- 
cause found  to  be  reasonable,  nils  decision 
permits  tiie  probate  court,  In  the  settlement 
of  the  account  of  a  spedid  administrator,  to 
allow  against  the  estate  such  a  sum  for  his 
ser^ces  as  is  found  to  be  reasonable,  although 
charged  In  gross,  and  there  is  no  flndlng  that 
they  were  of  unusual  diOenlty  or  responslUI- 
ity,  and  no  finding  of  the  number  of  day^ 
which  were  required  for  their  performance. 
It  is  abo  full  authority  for  the  allowance  of 
the  946  tor  time  and  e^tenses  In  looking  af^ 
er  lands  in  Iowa.  Tbese  lands  came  to  the 
estate  through  hie  settlement  with  the  estate 
of  Qeorge  W.  Foster,  and  his  services  were 
performed  at  the  request  of  an  parties  inter- 
ested, althoufl^  In  another  state.  Consider- 
ing that  they  came  to  the  estate  in  his 
charge  through  a  settiement  effected  by  him. 
it  may  be  questionable  whether  It  was  not 
bis  duty  to  care  for  them  without  any  request 
fnmi  the  parties  Interested  In  the  estate. 

Tbe  expenses  In  the  Mil  of  Interpleader, 
allowed  for,  were  incurred  In  good  faith  on 
the  adTlce  of  sa  attorney  of  eminent  ability, 
and  witb(mt  krowledge  that  he  was  afflicted 
with  mental  disability.  It  is  true,  they  were 
unnecessary;  that  the  plaintiff  could  have 
fully  protected  hirasdf  hi  the  trustee  suits; 
yet,  under  the  facte  found,  they  were  prop> 
erly  aUowed,  under  the  dedslon  In  Foster's 
Ex'x  T.  Stone.  By  tbe  appeal  tbe  defoidant 
estate  made  the  employment  of  some  attor^ 
ney  necessary  to  protect  the  plaintiff's  tn- 
teresta.  Although  the  plaintiff  was  an  attor- 
ney, it  was  not  his  duty,  as  special  admin- 
istrator, to  act  as  such,  even  in  his  own 
defense.  The  charges  of  Wilson  &  Hall, 
baring  been  found  reaaonaUe,  we  tiUnfc, 
were  properly  allowed.  The  oommlssiono' 
haa  not  allowed  tiie  plaintiff  for  any  services 
In  connection  with  this  suit,  and  suA  ex- 
poises  were  rendered  necessary  by  the  ap- 
peal by  executors.  It  Is  to  be  presumed  that 
the  court,  In  taxing  the  costs,  which  are  dis- 


cretionary, win  see  to  It  tiiat  no  coata  are 
aUowed  whlfA  would  duitfieate  any  part  of 
this  allowance  for  the  snvlces  of  Wilson  & 
HalL  The  allowance  fbr  the  Item  to  A.  K 
Brown  does  not  fail  within  any  weU-reeog- 
nlaed  pxlnd^  It  Is  found  that  in  empli^- 
Ing  Brown  the  plaintiff  ncted  In  good  faith. 
In  what  he  believed  to  he  for  the  best  Inters 
est  of  the  estate  of  Oath<wlne  Foster.  This 
lacks  the  essential  element  that  tbe  plaintiff 
acted  therein  with  prndttwe.  The  chancta 
of  the  service  to  be  performed— giving  notice 
to  heirs  of  the  pendency  of  the  petitlob-vras 
aneh  that  It  could  have  been  performed  bj 
any  sheriff  or  officer  anthorlaed  to  make  ndi 
service,  on  payment  of  legal  fees.  Nothing 
is  disclosed  which  rendered  it  prudent  to  em- 
ploy an  attorney,  at  the  rate  of  $10  per  day 
and  expenses,  to  ^ve  such  notice.  There  Is  no 
finding  that  shows  how  much  of  this  expense 
would  have  been  Incurred  If  tbe  plaintiff  bad 
acted  In  good  faith  and  with  prudence.  On  ttie 
facte  r^rted,  this  Item  was  erroneously  al- 
lovred.  An  the  item  Is  not  large,  we  do  not 
recommit  the  case,  but  disallow  the  same. 
Jndgmoit  rerened,  and  Jndgm«it  for  the 
sum  found  by  the  county  court  Increased  by 
S84,  with  interest  As  the  costa  are  discre- 
tionary, and  as  neither  party  sustains  his 
ccmtenlions,  no  costa  are  allowed  .In  this 
court.  Judgment  to  be  certified  to  probate 
court 

TAFT,  dissents. 


1(9  N.  U.  fiiS) 

LINTOTT  T.  NASHUA  IRON  ft  STBBL  GO. 
(Sapreme  Conrt  of  New  Hampehire.  Hllls- 
boRi.   July  28,  1890.) 

IKJXTRT  TO  nUPLOTft— DANOBROUS  HACHIN- 

KRY— BVIDBNCB. 
Where  deceased  was  directed  to  bold  a  belt 
Toand  a  rapidlj  reToIving  ^ft,  while  It  was  be- 
Idk  laced  toffetber,  and  was  told  to  "be  anre  and 
hold  it  on  tbe  plain  piece  of  shaft,"  a  apace  of 
14  inches  between  two  pulleys,  and  "to  hold  tbe 
left  of  the  belt  off  the  shaft,"  but  was  not  told 
that  the  belt,  if  its  weight  was  not  kept  from 
the  shaft,  was  liable  to  "crawl"  lengthwise  of 
the  shaft,  and  this  was  not  obTloua.  or  a  matter 
of  common  knowledge,  and  It  did  not  appeal 
that  he  knew  this  fact  and  there  was  nothing 
in  his  previoas  ezpnience  in  hla  employerr 
sbopB  concIusiTely  showhiK  tiiat  be  liad  seen 
belts  crawl  nader  such  drcnmstances.  and  he 
bad  never  beeo  at  this  place  before,  and  it  was 
"pretty  dark"  there,  which,  with  the  rapid  mo- 
tfoD  of  the  shaft  prevented  his  aeelns  the  pro- 
jecting set  screws  on  the  pull^s,  and  tbe  only 
evidence  that  he  had  had  occasion  to  obserre 
set  screws  In  pulleys  was  that  he  was  once  cau- 
tioned to  be  carefnl  la  oiling  a  bearing  near 
one,  and  there  was  evidence  that  the  accident 
was  caused  by  the  belt  "crawling"  and  getting 
on  the  set  screwa  of  one  of  the  poUeya,— the 
qnestioa  whether  he  had  assnmed  tM  risk  n  for 
the  Jury. 

Exceptions  from  HUIsboro  county. 

Action  by  Annie  Untott  administratrix, 
against  the  Nashua  Iron  A  Steel  Company. 
A  nonsuit  was  ordoed,  and  pia^tiff  exceptu 
Bzc^ttons  sustained. 
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Case, ,  for  negligmce  causing  the  deatb  of 
the  Intestate,  John  Llntott  Trial  by  J 1117. 
The  testlmonj  tended  to  prove  the  foUowiog 
facta:  The  defendanta  ate  manufacturers  of 
car  axles  and  heavy  forglngs.  They  have  ser- 
eral  shops  containing  blast  furnaces,  trip  ham- 
mers and  other  machinery  operated  by  power 
transmitted  by  means  of  shafting,  pnlleya, 
and  belts.  John  Untott^  while  In  the  defend- 
ants* employ,  was  killed,  February  24,  1898. 
He  was  nearly  22  years  old,  and  of  average 
mental  capacity.  In  the  afternoon  of  that 
day.  by  direction  of  the  defendants'  superin- 
tendent, he  was  asslstiog  one  McQuade  at  his 
work  at  a  lathe  In  the  northeasterly  comer 
of  the  west  hammer  8hoj>.  One  of  the  belts, 
upon  .which  the  lathe  depended  for  the  trans- 
tnlsaion  of  power,  parted,  and  it  became  neces- 
sary to  lace  the  ends  together.  In  a  southerly 
direction  from  the  lathe  there  was  a  shaft,  4 
laches  In  diameter,  running  from  a  point  near 
the  easterly  end  of  the  shop,  and  17  feet  8 
laches  above  .the  floor,  towards  tbe  west 
There  were  five  fixed  iron  pulleys  upon  the 
sliaft,  each  having  a  hub  and  rim  with  q>okes 
between.  The  first  pulley,  counting  from 
the  east,  was  18  inches  In  diameter  and  16 
inches  wide,  the  second  84  inches  la  diam- 
eter and  16  Inches  wide,  the  third  and  fifth  42 
inches  in  diameter  and  8  inches  wide,  and  the 
Coorth  7  Inches  la  diameter  and  8  inches  wide. 
The  distance  between  the  third  and  fourth 
pulleys  was  14  laches,  and  between  tbe  fourth 
nnd  fifth,  an  lach,  more  or  less;  the  distance 
Iwtween  the  Inside  faces  of  the  third  and  fifth 
itelng  21  Inches.  The  second  pulley  was  se- 
cured to  the  shaft  by  a  spline,  and  tbe  third 
and  fourth  by  two  set  screws  Inserted  through 
each  end  of  the  hub  at  a  distance  of  about  an 
inc^  inalde  the  face  of  the  pulley.  Tbe  screws 
were  on  one  side  of  the  bub,  and  alwut  four 
inches  apart,  and  bad  beads  aeven-elgbtba  of 
an  inch  square,  which  projected  one  Inch 
above  the  surface  of  tbe  hub.  Belts  1^  lactir 
es  In  width  ran  fnmi  the  third  and  fifth  pul- 
leys In  a  southerly  direction  to  a  blower  used 
In  connection  with  a  furnace.  A  belt  3^ 
inches  wide  ran  from  the  fourth  pulley  in  a 
northerly  direction  to  a  pulley  on  a  counter 
shaft,  from  which  power  was  taken  to  run  the 
latbe^  and  this  was  the  belt  that  parted.  A 
platform  about  3^  feet  wide  was  suspended 
by  Iron  rods  from  the  timbers  abore,  at  a  dis- 
tance of  2  feet  8  Inches  below  tbe  shaft,  for 
use  when  oiling  the  bearings,  repairing  tbe 
belts,  etc.  Tbe  means  of  lighting  the  build- 
ing and  the  obatmctlons  to  the  passage  of 
light  were  anch,  and  there  was  so  much  sm<Ae 
and  dust  in  the  air,  that  it  was  "pretty  dark" 
at  and  In  the  vicinity  of  this  line  of  shafting. 
When  the  shaft  was  in  motlcm,  tbe  set  screws 
In  the  pulleys  could  not  be  seen  from  tbe  floor 
of  tbe  buUdhig,  and  It  Is  doubtful  if  they 
could  be  seen  from  the  platform.  About  3 
o'clock  hi  tbe  afternoon  Untott  went  upon  the 
platform,  by  direction  of  McQuade,  to  assist 
one  Cnllen  (whose  duty  it  was  to  mend  belts, 
juid  wbo  bad  prevloualy  been  iQwa  tbe  pl^ 


form  for  that  purpose  several  times)  In  laciog 
the  belt  that  had  parted.  Llntott  had  never 
been  there  before,  nor,  so  far  as  appeared,  bad 
he  ever  assisted  in  sucb  work.  In  obedience 
to  Oullen's  direction,  be  stood  upon  the  plat- 
form opposite  the  fourth  pulley  about  2^  feet 
from  the  abaft,  facing  the  third  pulley,  and 
held  one  end  of  the  belt  with  hla  right  band  In 
such  a  manner  that  it  formed  a  loop  around 
the  shaft  7  or  8  Inches  wide  about  midway  of 
the  14-iach  Qiace  between  the  third  and  fourth 
pulleys.  Tbe  belt  passed  from  Untotfs  band 
to  CuUen,  who  sat  at  Lintott's  feet,  near  the 
northerly  edge  of  the  i^tform,  with  bis  feet 
hanging  down,  and  his  back  towards  the  third 
pulley,  and  was  ladng  the  ends  of  the  belt 
together.  The  shafting  and  pulleys  were  in 
motion,  making  about  225  revolutions  in  a 
minute.  The  only  special  directions  given  to 
Llntott  were  "to  hold  the  heft  of  the  bdt  off 
the  shaft,"  and  to  "be  sure  and  bold  It  on  the 
plain  piece  of  shaft,"— that  Is,  the  14  inches 
between  the  third  and  fourth  pulleys.  Oullen 
testified  that  the  belt  might  touch  the  shaft 
without  danger,  If  Its  weight  was  kept  from 
the  shaft;  but,  If  not,  the  belt  was  liable  to 
"crawl"  lengthwise  of  tbe  shaft.  Three  or 
(our  minutes  after  they  had  taken  their  posi- 
tions, the  belt  was  suddenly  drawn  from  Oul- 
len's bands,  and  Llntott  was  snatched  from  the 
platform,  carried  around  the  shaft,  and  killed. 
The  belt  was  wound  arotmd  tbe  hub  of  tbe 
third  pulley,  Inalde,  over,  and  outside  the  set 
screws  on  the  aid  towards  the  place  where 
Llntott  stood,  and  around  the  adjac«it  shaft- 
ing. A  piece  of  cloth  torn  from  Lintott's 
clothing  was  found  in  the  coils  ot  tbe  b^t 
around  tbe  shaft.  Llntott  bad  been  in  the 
employ  of  the  defendants,  off  and  on,  8  or  8^ 
years,  with  tbe  exertion  of  a  period  of  9  to 
12  months  prior  to  March,  1897,  during  which, 
and  also  prior  to  bis  employment  by  the  de- 
fendants, be  worked  upon  a  farm.  The  first 
year  or  two  be  worked  In  the  yard,  shoveling 
coal,  assisting  teamsters  in  handling  heavy  ar- 
ticles, and  ioiag  other  work  of  a  similar  kind. 
After  this  be  was  "gate  boy"  for  a  la^  trip 
hammer  In  the  east  hammer  shop,  used  In 
welding  scraps  of  iron  together  to  form  large 
bara  A  lever  controlled  the  transmission  of 
powa  to  the  hammer,  and  bis  dnty  was  to 
move  the  lever  back  and  forth,  as  directed  by 
the  men  wbo  were  doing  the  forging.  There 
was  no  shafting  near  this  hammer  He  also 
assisted  in  cutting  off  the  ends  of  axles,  and 
centering  them,  with  the  use  of  lathes.  In 
such  cases  the  axles  were  raised  onto  the 
lathe  by  a  tadde,  and,  after  being  secured  at 
each  end,  were  cnt  off  and  centered.  It  was 
Lintott's  dnty  to  look  attex  one  end  ot  the 
axle  while  the  man  In  charge  looked  after 
the  other  end.  Tbe  lathes  were  driven  by 
belts  running  over  pulleys  upon  ahaftii^  locat- 
ed some  16  feet  above  the  floor  on  which  the 
lathes  stood.  --One  of  the  lathes  at  which  be 
thus  assisted  had  a  shaft  with  a  pulley  se- 
cured to  It  by  two  set  screws  through  tiie 
hub  of  the  pulley  on  each  aide.  Tbete  were 
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atao  two  etdlan,  audi  ncured  to  tba  ibaft 
by  a  Bet  lerew.  TbeBe  screws  had  square 
heads,  projectlns  above  Ihe  nnface  flre- 
el^htba  to  three-fonrflis  ot  an.  hub,  or  a 
UtUe  less.  While  Lintott  was  at  woA  npon 
this  lath^  the  man  in  charge  oC  It  called 
his  attention  to  one  of  the  set  aerews  near  a 
bearing,  which,  on  that  account,  was  partlcih 
lar^  dangerous,  and  toU  him  to  be  cartful 
when  oiling  the  bearing,  Lintott  sometimes 
oiled  the  bearings  of  a  Une  of  shafting  snth 
pended  near  the  beams  of  the  east  shop,  hav^ 
Ing  a  dosen  pulleys  iqwn  It.  The  belts  bavins 
beat  shipped  to  ttie  fixed  pulleys,  he  w«it 
npon  plaoks  resting  upon  the  beams  of  lbs 
building  and  reached  down  through  an  open- 
ing between  tiie  planks,  4  or  B  Inches  in 
width,  and  oiled  the  bearings  ot  tiie  shafting 
and  the  hobs  of  the  loose  pun^s.  There  was 
a  line  of  shafting  near  one  end  (tf  tiie  same 
shop,  the  bearings  <jt  which  he  oiled  wlills 
standing  upon  a  ladder  placed  against  the  end 
of  the  shopb  Hie  pulleys  npon  tiiese  shafts 
were  mostly  small,— 14  to  15  indies  hi  diame- 
ter,—and  all,  «r  nearly  all,  of  the  fixed  pulleyi 
were  secured  to  tiie  shafting  \if  set  screws 
having  projeetiog  square  lieads.  There  was 
other  shafting  in  tiu  shops,  located  some  15 
feet  above  tiie  floras,  cartying  pull^s 
tened  in  the  same  way.  lintott's  work  in 
cwinection  with  the  trip  hammer  and  with 
the  lathes  waa  not  constant,  Imt  ttusn  wore 
intervals  of  •  day  or  a  week,-more  or  less,  in 
the  same,— tiie  former  extending  through  a  pe- 
riod of  a  year,  pertutps,  and  the  latter  through 
a  period  of  two  or  three  months.  When  not 
at  work  npon  these  machines,  he  worlced 
about  the  yard  as  a  common  laborer.  At  tiie 
close  of  the  plalntifFs  testimony  a  nonsuit 
was  ordered,  subject  to  exception. 

George  B.  French  and  Jeremiah  J.  Doyle, 
for  plaintiff.  Cbatles  W.  Hoitt,  Burnbam, 
Brown  &  Warren,  and  John  IL  Rledell,  for 
defendant 

OHASB,  J.  The  defOndants  do  not  deny 
that  they  knew,  or  ought  to  have  Imown,  of 
the  danger  incident  to  the  service  to  which 
Lintott  was  assigned.  Their  defense  1b  that 
lie  also  Imew  of  and  fully  appreciated  It,  oi 
wonld  have  known  of  and  appreciated  It  If  he 
had  exercised  ordinary  care,  and,  consequent- 
ly, that  he  assumed  the  risk  to  whldi  he  wa6 
subjected.  He  was  not  q^eelally  iiutructed 
couceming  the  dangerous  machinery  In  the 
Immediate  vicinity  of  the  place  where  his 
■errlce  waa  to  be  rendered;  but  the  defend* 
ants  say  that  the  machinery  waa  within  the 
range  of  his  vision,  and  its  dangeroua  cbar- 
tueter  was  so  obvious  that  a  man  of  bis  age, 
capacity,  and  exp»ience  needed  no  Inatruc- 
tton.  The  plataitifr,  on  the'  other  hand,  says 
tiiat  the  danger  was  concmled,  and  Lintott 
waa  not  fully  aware  of  it,  and  could  not  have 
discovered  it  t^  the  exercise  of  due  care.  The 
fdaintitrs  occ^ition  raises  the  question  whetli- 
m  there  waa  any  erlduice  from  which  It 


could  property  be  fband  that  lintott  did  not 
know  of  and  fully  appredate  tlie  danger  to 
whldi  be  ma  exposed,  w  was  not  cbargeaUe 
with  sofdi  IcnowledgQ  and  apivedation.  False 
r.  Ballway  Oo.,  OB  N.  H.  811.-  Everybody 
moat  agree  that  Lintott  knew  be  was  very 
near  to  a  tibaft  and  pulleys  that  were  levolv^ 
ing  with  great  rapidly,  and  that  he  waa  lla- 
'Me  to  be  injured  It  be  came  in  contact  witti 
them.  But  Budi  knowledge  would  not  ac- 
quaint him  with  the  ruS  ext»it  of  the  risk 
to  which  he  waa  nposed.  The  danger  was 
Tray  greatly  Increased  by  his  hold  upon  the 
belt  «iclrcUng  the  shaft  within  a  few  inches 
of  the  third  pulley  and  its  projecting  set 
screws.  He  was  Instructed  **to  hOld  the  heft 
of  the  belt  Off  the  diaft,**  but  waa  not  told 
that,  if  he  failed  to  do  so,  the  belt  was  liable 
to  "crawl"  towarda  the  pnll^.  It  did  not  ap- 
pear that  he  knew  of  this  £act  It  was  not 
obvious,  nor  a  matter  of  commoa  knowledge. 
There  was  notiilng  in  his  {ffevlous  e^erlence 
in  the  defendants'  shops  wliich  condmtfvdy 
showed  tiiat  he  had  seen  belts  "crawr  nnd« 
Bucdi  circumstances.  Enoirtedge  of  the  fact 
would  naturally  have  stimulated  him  to  exer- 
else  greater  care.  It  was  necessary  to  a  full 
appreciation  of  tiie  risk  ho  was  incnnlng. 
Gidlai  knew  ot  the  liability  ot  a  bdt  to  crawl 
u&d«  such  conditions.  He  asirigned  Lintott  to 
the  service^  and  in  so  doing  represented  the 
defendants.  Jaquea  v.  Ibnntecturlng  Co.,  66 
N.  H.  4SZ,  22  AtL  IKS.  The  question  Wbetiier 
he  should  not  have  lutmcted  lintott  about 
tills  liability  Is  a  proper  one  for  the  consldenr 
tion  of  a  Jury. 

There  was  another  element  of  danger  whldi 
It  is  doubtful  if  Lintott  knew  about,  or  could 
have  discovered  ^xy  tiie  zeroise  ot  ordinary 
care,  namely,  the  eclstence  ot  the  set  screws 
with  projecting  heads  within  6  or  8  inches, 
more  or  less,  of  the  Iwit  which  he  was  hold- 
ing,  llie  facilities  for  seeing  them  were  not 
favorable.   The  place  was  "pretty  dark,'*  and 
the  pulley  with  Its  set  screws  was  making 
about  225  revolutions  a  mluute.   Whether  he 
ought  to  have  Inferred  that  they  were  there 
from  the  knowledge  he  had  of  the  way  in 
which  other  puUeys  In  the  shops  were  secured 
to  shafting,  was  a  question  about  which  fair- 
minded  men  might  differ.   Some  might  think 
he  had  had  no  occasion  to  observe  set  screws 
In  pulleys,  «cept  In  the  Instance  when  be 
was  cautioned  to  be  careful  In  otUng  a  bearing 
near  one,  and  that  the  fact  that  he  was  then 
cautioned  would  lead  him  to  understand  that 
he  would  be  specially  cautioned  whenever  he 
was  exposed  to  a  similar  danger;  while  others 
might  think  that  a  man  of  his  age  and  capac- 
ity, having  such  opportunities  for  observa- 
tion, must  have  learned  of  the  method  so  gen- 
erally adopted  by  the  defendants  for  securing 
pulleys  to  shafting.  Oullen's  direction  **to  be 
sure  and  hold  the  belt  on  tiie  ^i&ia  piece  of 
shaft"  did  not  necessarily  Imply  that  any 
danger  would  arise  from  a  failure  to  conaply 
with  It,  other  than  such  as  was  obvious  from 
the  proximity  of  the  revolvinc  pulleys.  It 
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did  not  nacessarny  call  attention  to  the  j/tet- 
enoe  of  the  set  aciews,  and  the  danger  Inci- 
dent to  them.  I/lntott  may  hare  nnd^tood 
that  the  direction  waa  given  for  Cnllen's  con- 
Tenlence,  rather  than  his  own  safe^i  tliat 
mch  a  position  of  the  belt  was  required  to 
uiable  C  alien  to  lace  It  properly  and  qnti^y. 
Moreorer,  the  belt  that  was  liable  to  crawl 
and  the  projecting  set  screws  existed  In  con- 
Jmictlon  within  a  few  Inches  of  each  other. 
Ekcb  flggrarated  the  danger  ordinarily  Ind* 
dent  to  the  other.  The  evidence  bearing  up- 
on Llntott's  knowledge  of  bis  snrronndings 
and  aK>reclatlon  of  hia  danger  1b  not  so  def- 
inite and  controlling  that  a  Jury  might  not 
properly  find  that  they  were  not  sufficient, 
under  the  mles  of  law,  to  charge  him  with  the 
risk  of  Injury.  The  evidence  also  tended  to 
show  that  the  injury  resulted  In  whole  or  In 
port  from  these  dangerous  Imtruments.  Tbe 
belt  was  suddenly  drawn  from  CuUen's  hands, 
and  Lintott  was  snatched  from  the  platform, 
and  carried  around  the  shaft  After  the  acci- 
dent It  was  found  that  the  belt  was  colled 
tboot  tbe  hub  of  the  pulley  and  the  shaft  In- 
side, over  and  outside  the  set  screws,  and  a 
piece  torn  from  Untotf  s  clothing  was  confin- 
ed In  the  colls.  Apparently  the  belt  began  to 
wind  aronnd  the  shaft  and  hub  before  Lln- 
totf  s  clothing  was  caught  In  It  and  he  was 
matched  from  the  idatform.  The  crawling  of 
the  belt  7  or  8  Inches  to  one  side  and  its  en- 
tanglement with  the  heads  of  the  set  screws 
would  account  for  Its  being  suddenly  drawn 
from  OuUen's  hands  and  wound  around  the 
hob  and  shaft  Untott'a  hold  of  the  belt  and 
proximity  to  the  shaft  and  pulley  would  ao- 
eount  for  his  being  caught  by  the  coUs  of  the 
belt  and  drawn  upon  the  shaft  There  being 
evidence  that  was  not  conclusive  as  to  these 
qnesFtions,  they  should  have  been  submitted  to 
a>e  Jury.  Demara  v.  Manufacturing  Co.,  9J 
M.  H.  404,  406.  40  Atl.  002.  Bxceptlon  sus- 
tained; nonsuit  set  aslda 


PEASLEE,  J,,  did  not  sit 
•lined. 


The  others  con- 
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PARCHER  V.  HOLMES. 

OSnpreme  Court  of  New  Hampshire.  Coos. 

July  27,  1804.) 

•AUB— PURCHASER  TAKINQ  PROPERTT  WITH- 
OOT  SELLER'S  KNOWLEDOS— BURDBN 
OP  PROVING  VALDB. 

Where  a  purchaser  of  cattle  by  weight,  to 
bt  weighed  Id  the  seller's  presence,  took  po»> 
■cation  of  them  without  the  seller's  knowledge, 
tb»  only  effect  of  such  action  was  to  oast  upon 
Un  the  burden  of  proring  th^  tnw  weiglit 

Bkcqitiona  ftom  Coos  county. 

Action  by  Gbarles  J.  Fftrdier  against  Gny 
0.  Holmes.  Judgment  tor  plalntlCf,  and  de- 
fendant brings  exceptloiia.  Oremded. 

Assumpsit  for  the  price  of  a  harness. 
Pleas:  (1)  The  general  issue;  (2)  payment; 
(8)  that  the  harness  waa  exchanged  for  cat- 
tle,  which  the  parties  agreed  should  be  weigh- 


ed on  delivery  to  the  plalntlft,  but  that  the 
plaintiff.  In  violation  of  his  agreement  took 
and  drove  away  the  cattle  without  tbe  defend- 
ant's consent  and  bad  them  weighed  without 
notice  to  tiie  defendant  Trial  before  a  r^- 
eree,  who  asaeesed  Qie  damages  at  ¥16.02  in 
case  the  defendant  was  liable.  Tbe  court  or- 
dered Judgment  for  the  plaintiff  on  the  report 

Perrln  T.  KeDogg,  for  plalntlft.  Orawford 
D.  Hening  and  Henzy  Heywood,  for  defend- 
ant 

SMITH,  J.  The  defendant  purchased  of  tbe 
plaintiff  a  wagon  and  harness,  the  price  of 
tbe  former  to  be  ^100,  and  that  of  the  latter 
fl5.  Ihe  plaintiff  agreed  to  take  in  payment 
the  defendant's  steers  at  4  cents  per  pound, 
live  weight  If  the  steers,  when  weighed, 
should  not  come  to  the  price  of  the  carriage 
and  harness,  the  defendant  agreed  to  pay  the 
balance  in  cash.  Tbe  steers  were  to  remain 
in  the  defendant's  pasture,  at  no  expense  to 
tbe  plaintlOC,  nntll  he  should  send  for  them, 
when  the  defendant  was  to  drive  them  to 
Whltefleld.  and  deUver  them  to  tbe  plaintiff,  to 
be  weighed  In  the  defendant's  presence.  The 
plaintifT,  without  notifying  the  defendant 
caused  the  steers  to  be  driven  to  Whltefleld. 
At  this  time  they  were  not  weighed.  They 
were  sold  by  the  plaintiff  some  time  after- 
wards, and  then  weighed  2,S00  pounds.  At 
this  time  the  plaintiff  was  not  iHreseut  and 
was  not  notified.  Tbe  carriage  and  harness 
were  delivered  to  the  defendant  and  became 
his  property,  at  the  time  of  the  contract  That 
the  steers  became  the  property  of  the  plaintiff 
at  the  same  time,  or  when  he  took  them  into 
possession.  Is  not  questioned.  The  defendant 
seeks  to  have  their  value  applied  In  this  suit 
b)  payment  for  the  carriage  and  harness,  and 
his  claim  Is  that  their  weight  at  the  time  they 
were  taken  from  his  pasture  was  sufficient  at 
four  cents  per  pound,  live  weight,  to  satisfy 
the  price  of  the  carriage  and  harness,  l^e 
fact  that  the  steers  were  driven  to  Whltefleld 
by  the  plaintiff  Is  immaterial.  He  tltereby 
waived  his  right  to  Insist  on  the  performance 
of  that  stipulation  In  the  contract  by  the  de- 
fendant who  was  thereby  relieved  of  that 
burden.  It  Is  not  found  that  they  were  Im- 
properly driven,  and  an  inspection  of  the  ste- 
nographer's minutes,  submitted  by  the  defend- 
ant shows  that  no  evidence  was  Introduced  at 
the  trial  as  to  tbe  maimer  In  which  they  were 
driven.  The  stipulation  that  tbe  steers  should 
be  weighed  In  the  defendant's  presence  was 
made  In  order  that  he  might  see  It  was  fairly 
done.  As  tlie  plaintiff,  by  taking  them  into 
his  possession  iu  the  absence  of  the  defendant 
tbereby  deprived  him  of  that  opportunity,  the 
burden  was  on  the  plaintiff  to  show  theii' 
weight  at  the  time  be  took  possession  of  them. 
That  question  seems  to  have  been  fully  tried, 
and  the  referee  haa  found  that  the  weight  of 
the  steers  did  not  exceed  2,600  pounds.  His 
finding  is  conclusive.  There  is  no  question 
pending  here  that  tbe  finding  was  not  juattfied 
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by  the  evidence,  but,  fnasmnch  as  It  has  been 
questioned  In  argument,  an  ezamluatlon  bas 
been  made  of  the  report  of  tbe  evidence  fur- 
nished by  the  defendant,  and  the  finding  of 
the  referee  is  found  to  be  supported  by  the 
evidence.  Whether  the  defendant,  by  ills  neg* 
lect  to  seasonably  request  that  the  steers  be 
weighed  In  his  presence  at  Whltefleld,  did  not 
waive  bis  right  to  have  It  done,  is  a  question 
that  does  not  appear  to  have  been  raised  at 
the  trial.  Tbe  defendant  having  been  In  no 
way  damnified  by  the  fact  that  tbe  cattle  were 
driven  to  Whitefield,  and  weighed  when  he 
was  not  present,  the  plaintiff  Is  entitled  to 
Judgment  on  the  report  Bxceptions  otw- 
mled. 

OHASB.  J.,  did  not  sit  The  othen  con- 
curred. 


(M  N.  H.  164) 

HOPKINS  V.  RAYS  et  at 
(Supreme  Court  of  New  Hampshire.  Odos. 
July  27,  1894.) 

LOOOINO— LIBN  FOR  HAULING  LoOS— BXTBNT 
AND  ENFORCEMENT. 

1.  In  an  action  to  enforce  a  lien  upon  lo»,  a 
description,  Id  tbe  precept  of  the  logs  to  be  at- 
tached as  all  the  logs  drawn  by  defendants,  and 
lying  by  a  certain  railroad,  m  certain  named 
towns,  is  soffldently  definite  to  include  logs  ly- 
ing three  or  four  rods  from  the  railroad  track 
on  the  mill  pond  of  a  purchaser  from  defendants, 
aithoQgh  tbey  were  arawa  the  last  part  of  the 
distance,  to  where  they  were  seised,  by  the  pur- 
chaser, when  they  are  identified  as  logs  that 
were  hauled  from  defendants'  land,  where  cut 
and  delivered  to  the  purcltaser  by  defendants. 

2.  Hie  lien  given  by  Fob.  St  c.  141,  {  12.  to 
one  hauling  logs  for  another,  wh«-e  the  work  is 
done  in  furtherance  of  a  general  lumbering 
operation,  and  logs  from  tbe  same  lot  are  hauled 
by  different  persons.  Is  not  confined  to  the  par- 
ticular logs  drawn  by  the  lien  claimant  but  mta 
be  enforced  against  any  logs  coming  from  such 
lot  which  can  oe  Identified. 

E^Eceptkms  from  Coos  county. 

Action  by  Margaret  G.  HoidcUu  agataut 
Raya,  McFheraon  A  Go.  and  othera.  Jndff* 
ment-  for  ^alntift,  and  defendanta  bring  tet' 
ceptlona.  Ovemiled. 

Assumpsit  to  enforce  a  Hen  for  labor  and 
supplies  to  the  amount  of  1570.46,  furnished 
by  the  plaintiff  to  the  defendants  in  cutting 
and  hauling  logs.  Facts  found  by  a  referee. 
The  defendants  were  engaged  In  cutting  and 
hauling  logs  from  their  lot  in  Kilkenny.  The 
plalntlfT  furnished  tiiem  with  supplies  to  the 
amount  of  (390.46,  which  went  into  the  gen- 
eral enterprise,  and  drew  logs  as  directed, 
for  which  there  was  due  tbe  sum  of  $180.  The 
logs  taken  from  tbe  lot  were  drawn  to  differ- 
ent places.  Tliose  attached  by  the  plaintiff 
were  not  drawn  by  her  teams,  but  came  from 
the  same  lot  as  those  for  the  drawing  of  which 
a  Hen  was  claimed.  Tbe  claimant  contended 
that  the  idaintlff  was  not  entitled  to  Judg- 
ment In  rem,  (1)  because  the  logs  to  be  attach- 
ed were  not  described  with  sufficient  deflnlte- 
ness  In  the  precept  to  the  officer,  and  (2)  be- 
causa  tbe  plaintiff  had  no  lien  on  the  loga  at- 


tached for  the  Item  of  $180,  those  logs  not 
having  been  drawn  by  her.  The  court  order- 
ed Judgment  on  the  report  for  the  plaintiff  In 
rem,  and  the  defendanta  excepted. 

lAdd  &  Fletcher.  W.  ft  H.  Heywood.  and 
ShurUeft  &  SnlUvan.  tor  plaintiff.  Drew. 
Jordan  &  Buckley,  for  other  credltoia.  Al- 
land  G.  F^,  for  claimant 

SMITH,  J.  The  twecept  In  tbe  writ  com- 
manded the  officer  to  attach  all  the  logs  drawn 
by  Bays,  McPherson  &  Co.,  and  lying  by  the 
Kilkenny  RaUroad  In  Lancaster,  Kilkenny,  or 
Northumberland.  The  officer's  return  shows 
an  attachment  of  all  hard-wood  logs  lying  up- 
on the  pond  in  and  about  the  mill  yard  of 
Whipple's  (the  claimant's)  mill  in  Lancaster. 
The  logB  attached  were  lying  on  the  mill  ptmd, 
three  or  four  rods  from  the  railroad.  At  the 
time  of  the  attachment  they  had  been  pur- 
chased by  Whipple  of  tbe  defendants,  subject 
to  whatever  lien  the  plfllutiff  bad.  The  de- 
scription of  the  property  was  sofflclently  def- 
inite to  enable  tbe  officer  to  find  and  take  poa- 
session  of  It  The  property  waa  logs.  The 
particular  logs  were  those  drawn  by  the  de- 
fendants, and  were  distinguishable  from  other 
logs  there  by  certain  marks  upon  them.  Hie 
place  or  places  where  the  logs  might  be  found 
were  the  towns  of  Lancaster,  Kilkenny,  and 
Ncffthumberland,  and  the  particular  locality 
in  the  towns  was  the  Kilkenny  Railroad,  or,  In 
the  language  of  the  precept  "lying  by  the  Kil- 
kenny Railroad."  The  logs  were  found  on  the 
ice  in  Whipple's  mill  pond,  tbe  line  of  the 
railroad,  and  three  or  four  rods  from  it  Loga 
lying  no  further  than  that  from  tbe  track  of 
a  railroad  may  well  be  said  to  be  "lying  by  tbe 
railroad."  Tbey  were  doubttess  lying  as  near 
the  railroad  as  bulky  articles  of  that  n&ture 
could  be  safely  or  conveniently  placed.  No 
question  as  to  their  identity  is  raised.  The 
fact  that  they  bad  been  drawn  by  the  claim- 
ant some  two  miles  from  the  place  where  the 
defendanta  delivered  them  to  him  Is  of  no 
Importance,  except  so  far  as  it  might  affect 
the  ability  of  the  officer  to  Identify  them. 
They  were  logs  drawn  by  the  defendants  from 
the  lot  where  the  lumb^lng  operations  were 
carried  on,  although  drawn  the  last  two  miles 
of  their  Journey  by  Whipple.  In  Hill  v.  Cal- 
lahan, 58  N.  H.  497,  the  precept  to  tbe  officer 
'*to  attach  about  seven  hundred  thousand  feet 
of  spruce  logs  and  about  twenty  thousand  feet 
of  pine  logs  now  landed  on  the  land  of  John 
Head,  In  Sbelbume,  in  said  county  of  Ooo«, 
near  and  upon  the  bank  of  the  Androscoggin 
river,  and  upon  said  river,"  was  held  soffl- 
cient^  and  "quite  as  definite  as  the  nature  of 
the  case  would  seem  to  permit"  The  descrip- 
tion of  tbe  logs  in  this  case  was  not  less  dtf- 
inlte.  It  is  Insisted  that  the  description 
ahonld  be  so  definite  that  the  officer,  without 
other  direction,  may  identify  tbe  property. 
This  cannot  be  literaSy  correct  If  tbe  offi- 
cer Is  a  stranger,  be  may  inquire  where  the 
locality  named  in  the  precept  la;  or.  tt  tbe 
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iniferts  U  described  in  ttie  poneuton  of 
Am  Iw  may  Inquire  who  A.  Is;  or,  If  In  ft 
baOdlns  or  on  land  of  A.,  which  building  or 
whftt  land  iM  A.*a;  or,  If  the  property  is  Ue- 
■cribed  as  logs  drawn  by  B..  In  the  poeseasUui 
of  and  A.  baa  alao  logs  drawn  by  0.,  he 
may  Inqolre  what  loga  were  drawn  by  B. 
One  conatnictlon  ot  tbe  laiq^uage  of  the  pre- 
C9t  may  be  that  tbe  logs  were  drawn  by 
the  defendants  to  and  left  by  the  side  of  tbe 
railroad  for  dUpment  Bnt  that  Is  not  the 
only  cMistnictlon.  Th6  language  Is  brood 
enough  to,  Indnde  logs  drawn  by  the  defend- 
ants, ftttlwugh  not  the  whole  dtotanoe  from 
ttie  lot.  the  destination  of  which  waa  the 
Whl{^  aawmlU,  or  other  mlSa  dsewbm  on 
tbe  Une  of  tbe  rftUroad.  The  description  Is 
BDfilclent  It  tbe  ofllcer  can  find  the  property  by 
tbe  exercise  of  reasonable  diligence.  The 
plainUff  has  a  lien  on  the  logs  attached  for  the 
Item  1^  |18(X  There  would  be  great  difficulty 
In  ooming  to  any  other  cbndnslon.  Siq^poae 
10  men  hauled  logs  for  the  same  defendants, 
and  from  the  same  lot,  under  separate  con- 
tracts. It  wonid  be  unreasonable  to  bold  that 
each,  when  engaged  In  a  common  enterivlse, 
must  preserve  the  Identity  of  the  logs  drawn 
by  his  own  team.  If  It  Is  not  Impossible  to 
regulate  their  rights  In  any  other  way  than 
by  holding  that  each  has  a  Hen  on  all  tbe  logs 
drawn,  a  dlfllerent  rule  would  be  so  vexatious, 
eKpensive;  and  uncertain  that  It  is  safe  to  con- 
clude that  Qie  legislature  never  Intended  snch 
a  result  The  logs  attached  were  distinguish- 
aMe  by  marks  from  other  logs.  Tbe  labor  of 
the  plaintiff's  team  was  In  furtherance  of  a 
general  lumbering  operation  of  cutting  and 
baullng  logs  from  the  defendants*  land.  If 
a  person's  lien  were  limited  to  the  particular 
logs  drawn  by  bis  own  team,  the  purpose  of 
the  statute  would  be  defeated  In  many  In- 
stances by  the  Impracticability  and  Impossi- 
bility of  following  the  logs  Into  the  possession 
of  those  to  whom  the  owner  might  sell  them, 
or  from  tbeir  becoming  intermingled  with  logs 
dmwn  others.  Tbe  statute  Is  to  be  reason- 
ably construed  to  effectuate  the  Intention  of 
fbe  legislature.  Bean  t.  Brown,  54  N.  H.  890, 
S97.  nils  construction  Is  consistent  with  tbe 
general  purpose  of  tbe  statute,  which  gives  a 
Uen,  not  imly  to  those  who  cut  tbe  timber  or 
haul  the  but  to  him  who  furnishes  sup- 
pUea  for  the  men  and  teams  engaged  in  cut- 
ting and  hauling,  to  the  person  who  hauls  the 
angles,  and  to  the  cook  In  the  camp.  Pub. 
St  c.  141.  S  12.   Exceptions  overruled. 

WALLACE,  did  not  sit  Tbe  others 
concurred. 


WELLS  T.  ANDBBSON  et  al. 

{Snpreme  Court  of  New  Hampshire.  Bocklng- 

ham.  July  28,  1880.) 

WnX-EXCLimON   of  HBIR— RIQHT  to  2H- 
HKRIT  PROPERTT  SOT  DEVISED. 

Pravision  In  a  will  givinK  an  belr  of  testa- 
tor ^«Be  dollar,  and  no  more,^*  does  not  prevent 


Us  taUng,  under  the  ststnte,  Us  share  In  pn^ 
ertj  aa  to  whldi  testator  died  intestate. 

Action  by  George  W.  WeUa  against  William 
H.  Anderson  and  oUiers.   Case  discharged. 

PetiUou  for  partition  of  the  "Jack  Lot."  so 
called.  Facts  agreed.  Josiah  I.  Hall,  late 
of  Chester,  died  testate,  owning  a  homestead, 
worth  about  f 2.300;  the  Jack  lot.  worth  about 
91,200;  and  a  small  anantlty  of  personal  prop- 
erty* His  brim  were  a  son,  John  O.,  a  daugh- 
ter, Btargaret  A^  and  tbe  fdaintlfl,  the  aon  of 
a  deceased  daughter.  By  his  will  be  devised 
the  homestead  to  John  G.  and  his  children, 
bnt  made  no  specific  devise  of  the  Jack  lot. 
and  no  reference  whatever  to  either  of  his 
daughtoB  or  the  plaintiff.  By  a  codicil  he 
gave  the  jdalntlfl  **one  dollar,  and  no  more.** 
Neither  tbe  will  nor  tbe  codicil  contains  any 
residuary  dansc  The  defendant  Anderson 
claims  title  to  the  Jack  b>t  under  a  quitclaim 
deed  fn»n  John  O.  and  Margaret  A.,  and  the 
plaintiff  claims  title  to  one  undivided  third 
part  of  It  by  descent  from  Joslab  L 

David  Cross,  for  plaintiff.  Bumham,  Brown, 

&  Warren,  for  defendants. 

CHASEj,  J.  The  defendants'  claim  of  title 
to  tbe  whole  lot  Is  based  upon  the  Inference, 
drawn  from  the  form  of  the  bequest  to  tbe 
plaintiff,  that  the  testator  Intended  the  plain- 
tiff should  have  only  one  dollar  from  the  en- 
tire estate.  It  Is  certain  that  the  testator  did 
not  Intend  to  give  the  plaintiff  more  than  one 
dollar  by  win,  but  it  does  not  appear  that  he 
Intended  the  plaintiff  should  not  share  with 
tbe  other  heirs  In  the  undevised  portion  of  his 
estate.  A  bequest  of  "one  dollar,  and  no 
more,"  Is  consistent  with  an  Intention  to  give 
that  sum  only  by  will,  and  to  allow  the  lega- 
tee to  take  whatever  other  portion  of  the  es- 
tate the  law  would  give  bim.  To  prevent  the 
plaintiff  from  having  more  than  one  dollar.  It 
was  necessary  for  tbe  testator  to  make  dispo- 
sition of  his  entire  estate.  He  could  not  in- 
trust the  disposition  of  a  portion  of  It  to  the 
provisions  of  the  statutes,  for  they  would  give 
each  of  the  two  surviving  children  one-tbird 
of  sucb  portion,  and  the  plaintiff  the  other 
third.  If  the  testator  understood  that  his  use 
of  the  words  "and  no  more"  would  jwevent 
the  plaintiff  from  taking  a  third  of  the  unde- 
vised portion,  be  must  have  understood  also 
that  this  third  would  be  left  undisposed  of  ei- 
ther by  tbe  wlB  or  the  statute.  He  certainly 
could  not  have  understood  that  those  words 
would  devise  It  to  the  two  surviving  children. 
They  are  words  of  limitation,  and  not  of  de 
vise.  See  Denn  v.  Gaskln,  Cowp.  657;  Hax- 
tun  V.  Corse,  2  Barb.  Cb.  S21;  Qallagber  t. 
Crooks.  132  N.  Y.  838,  80  N.  EL  746;  Nicker^ 
son  V.  Bowly,  8  Mete.  (Mass.)  424,  431,  432. 
Considering  that  the  testator's  language  waa 
used  In  the  act  of  making  a  will,  and  giving 
the  words  their  ordinary  effect.  It  appears  that 
be  Intended  to  bequeath  only  one  dollar  to  the 
plaintiff,  and  to  leave  the  Jack  lot  and  other 
;  portions  of  his  estate  to  be  diatrlbated  among 
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bis  beln  by  operation  of  law.  In  tbla  way 
tb«  plalntltt  acquired  tllle  to  «ie-tliiid  part  ol 
tbe  JTack  lot  Pnb.  St  e.  196,  1 1.  Gaae  dla- 
cbargedL  AH  concnrred. 


.(TON.  H.  ns) 

FOTJENIER  T.  COLUMBIAN  MFG.  CO. 
(Supreme  Court  of  New  Hampshire.  HUls- 
boro.    March  IT,  1899.) 

MASTER  AND  SBRVANT— NBOUG£NCB  OF  VBU- 
LOW  SERVANT. 

Ad  empIo76  Injured  bj  the  negligence  of  a 
fellow  servant  when  the  latta>  was  a  competent 
and  otdinarily  catefol  einplcvA,  cannot  recover 

from  tbe  master. 

fizceptions  from  milsboro  county. 

Action  to  recover  for  personal  Injuries, 
brought  by  Eva.  Fournier  against  Columbian 
Manufacturing  Company.  From  a  verdict  In 
favor  of  plaintiff,  defendant  brings  exceptions. 
EticeptloDs  sustained. 

Case,  by  the  plaintiff,  whose  right  hand  was 
Injured  by  Qie  gears  of  a  spinning  frame  In 
tbe  defendant's  cotton  mill.  Tbe  plaintiff 
was  a  doffer  In  the  defendant's  employ.  It 
was  ber  duty  to  clean  or  wipe  the  gears  on 
flie  spinning  frames  at  tbe  cleaning  hour, 
wbldi  was  from  8:30  to  4:30  o'clock  on  every 
Saturday  afternoon.  For  tbls  purpose  the 
frames  were  stopped  by  throwing  tbe  belt 
from  a  fixed  to  a  movable  pulley.  It  \vaa  the 
spinner's  duty  at  this  bonr  to  tie  together  the 
ends  of  threads  broken  during  the  process  of 
cleaning;  also  to  start  tbe  frames,  In  order  to 
get  tbe  work  in  running  order,  first  giving 
notice  of  her  purpose  to  tbe  doffer.  Wbile 
tbe  plaintiff  was  cleaning  the  gears  from 
wblcb  she  received  ber  injury,  tbe  spinner  wbo 
ran  tbe  frame  connected  wltii  the  gears,  and 
who  was  a  competent  and  ordinarily  careful 
employ^,  without  notice  to  tbe  plaintiff,  start- 
rid  it  up,  causing  ber  injuries  to  be  Infilcted. 
Tbe  grounds  upon  which  tbe  plaintiff  claimed 
negligence  In  the  defendant  were:  (1)  Per- 
mitting tbe  cleaning  with  tbe  speed  on,  with- 
out removing  tbe  belt  or  securing  tbe  ship- 
per; <2)  not  providing  brushes  for  cleaning 
the  gears;  and  (3)  the  cbaracter  of  the  Instruc- 
tions given  to  tbe  plaintiff.  At  the  conclusion 
of  the  testimony  the  defendant's  motion  that 
the  court  direct  a  verdict  for  It  was  denied, 
and  it  excepted. 

Joseph  W.  Fellows,  David  A.  Taggart  and 
William  G.  Buteao,  for  [dalntiff.  Bumham, 
Brown  &  Warren  and  John  H.  Riedell,  for  de- 
fendant 

PIKE,  J,  The  cause  of  the  plaintiff's  in- 
Jury  was  the  negligence  of  a  fellow  servant 
who  was  competent  and  ordinarily  careful,  In 
starting  the  frame,  without  notice,  while  tbe 
plaintiff  was  cleaning  the  gears.  If  tbe  Injury 
hod  resulted  from  tbe  running  of  the  belt 
from  the  movable  to  tbe  fixed  pulley,  and  tbua 
starting  up  the  frame,  or  from  tbe  plaintiff 
ftavlng  been  required  to  clean  the  gears  wblle 


'ttiey  were  In  motion,  Uw  QOMUons  of  law 
which  tbe  pl&lntlff  discusses  would  be  before 
the  court  But  It  did  not,  and  these  qneettoni 
are  not  here  for  consideration.  The  motion  to 
direct  a  yerdlct  for  the  defendant  should  have 
been  granted.  Todlct  aet  a^e.  Judgment 
for  tbe  defendant 

PABBONSk  did  not  lit  The  othen  em- 
cnned. 

(68  N.  H.  eSB) 

DOUTBTTE  v.  NASHUA  BT.  ET. 

(Supreme  Court  of  New  Hampshire.  Hllla> 
boro.  Jnly  28,  1899.) 

STRBBT-RAILWAT  ACOIDaNT-^BTRDOTIONB 
-BXCBPTI0N8. 

1.  An  Inatrnction,  in  an  action  against  a  street 

railway  for  personal  injuries,  to  find  for  plaln- 
tlEF  if  the  accident  was  caused  by  a  faulty  con- 
BtnictioD  of  the  car,  whereby  his  coat  was 
caught,  and  he  was  tnrown,  la  properly  refused 
where  tbe  writ  did  not  allege  that  the  injury 
was  caused  by  a  defect  in  the  car,  and  tbere 
was  no  evidence  of  a  defect,  and  no  claim  till 
tii«  cloBiDg  argument,  that  there  vraa  one,  but 
evidence  merely  that  in  attempting  to  aUgfat 
after  tbe  car  had  started  plaintiff  had  his  coat 
caught  under  the  outside  door  of  the  vestibule. 

2.  An  instruction  that  if  plaintiff  got  off  of  a 
moving  car,  luiowin^  or  having  reason  to  know 
that  it  was  in  motion,  be  took  the  chance  of 
any  injury  that  might  result  therefrom,  being 
proper  under  certain  evidence,  exceptlra  thereto 
cannot  be  sustained,  the  evidence  or  the  gronod 
of  exception  not  being  stated. 

Exceptions  from  HlUsboro  county. 

Action  by  Charles  Douyette  against  tbe 
Nashua  Street  Railway.  Verdict  for  defend- 
ant  Plaintiff  excepts.  Exceptions  overruled. 

Case,  for  personal  Injuries  caused  by  the 
defendant's  negligence  in  mana^ng  and  driv- 
ing a  car.  Tbe  plaintiff  was  a  passenger  upon 
one  of  the  defendant's  cars,  and  la  attempt- 
ing to  alight  after  the  car  had  started  was 
caught  by  the  coat,  and  dragged  wme  dl»- 
tance.  There  was  erldence  tending  to  show 
that  his  coat  was  caught  beneath  the  ontalde 
door  of  Uie  vestlbale.  Tbere  was  no  evidence 
that  the  car  was  defective.  It  was  riewed  by 
the  Jury.  In  the  closing  argument  for  the 
plaintiff  ft  claim  was  made,  for  tbe  first  tlm^ 
that  the  def^dant  was  lialde  because  of  a 
defect  in  tbe  car.  The  ^aintiff  excepted  to  a 
refusal  to  give  tbe  following  instmctlon  to  Qie 
Jury:  "If  you  find  that  the  accident  was  caus- 
ed by  a  faulty  construction  of  the  car,  where- 
by tbe  plaintiffs  coat  was  caught  and  he 
was  thrown,  and  that  he  was  free  from  fanlt, 
be  Is  entitled  to  a  verdict"  Tbe  plaintiff  also 
excepted  to  tbe  following  instruction  glvm  to 
tbe  Jury:  "If  he  [tbe  plalntifr]  got  off  oC  a 
moving  car,  knowing  or  having  reason  to 
know  that  It  was  In  motion,  be  took  the 
chance  of  any  Injury  that  might  result  from 
such  action,  and  cannot  recover  therefor." 

Henry  B.  Athorton,  for  plaintiff.  George 
B.  French  and  Jmmlah  J.  Doyle^  tor  detenO.- 
ant 
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chase;  J.  Tbe  plaintiff  did  not  allege  In 
hli  writ  tliat  Us  Injury  ma  caused  by  a  de- 
Awt  In  Qie  car.  The  Instmctlon  regoested  by 
him  waa  not  Tcterant  to  the  Issue  tried,  and 
wii  properly  refused.  "Where  nelflier  tbe 
arlduice  nor  the  gronnd  oC  an  exceptltm  to 
tbe  Inatmctlo&s  glren  to  tbe  Jnry  la  stated,  a 
Todlct  1^  not  be  set  aside  it,  upon  any  evl- 
deuce  competoit  to  be  Introduced  in  the  case, 
tbe  Inatmctions  were  correct  Tbe  court  can- 
not presume  Qiat  tbe  eridence  did  not  call  for 
tbe  instructions  given,  nor  that  it  was  of  such 
s  Aaxacter  as  to  make  toem  enoneous.** 
Boven  T.  Cbase,  61  N.  R  135,  186.  Neither 
the  evidence  nor  the  ground  of  the  exception 
li  stated  In  this  case.  It  only  appears  that 
tbe  plaintiff  waa  Injured  in  attenvtlng  to 
alight  after  the  car  bad  started.  It  may  be 
thit  the  evidence  showed  that  the  plaintiff 
bad  arrived  at  the  age  of  ^aervtlon,  was  of 
ordinary  Intelligence,  and  waa  not  under  tbe 
influeoce  of  intoxication  or  other  Infirmity,  and 
that  he  voluntarily/  without  any  request  by 
tbe  defendant,  or  special  occaaion  for  so  do- 
ing, attempted  to  alli^t  from  the  car  while 
it  was  in  motion.  If  audi  was  the  evidence, 
he  certainly  woidd  have  no  reason  to  comi^ln 
«f  Uw  instructions  givou  The  act  would  be 
whoBy  hbi,  and  be  alone  muld  be  reaponalble 
for  Its  consequences.  Bxccptlona  overruled. 


FSASLEBt  J., 
curved* 


did  not  alt  Tbe  others  coc- 


ci N.  B.  M) 

BrrSATFOBD  SAV.  BANK  v.  GBUBCH. 

(Bopreme  Oonrt  of  New  Hanq^shlz*.  Strafford. 
July  28,  1899.) 

B&NK»-TOLUNTART  PATMBNT— LIMITATIONS 
— NBW  PROUISB— ACTION  AGAINST  ADMINIS- 
TRATOR —  DEMAND  —  ATTORNBY'S  AUTHOR- 

mr. 

1.  A  payment  by  a  bank  to  a  husband  of  hia 
deceased  wife's  deposit  under  a  mistake  of  law 
cannot  be  recovered  back. 

2.  Where  il^t  of  action  to  recover  the  de- 
porit  of  a  deceased  wife,  paid  by  a  bank  to  her 
BDshaod  by  renson  of  erroneous  Information  in 
regard  to  the  facta,  is  barred,  appearance  of  tbe 
husband's  adminlatmtor  in  tbe  action  brought 
by  die  wife's  administrator  against  the  bank, 
and  hla  taking  charge  of  the  defense,  though  it 
may  be  evidence  of  a  new  promise  by  the  bna- 
bud's  estate  to  reimburse  the  bank,  Is  not  a 
new  promise  as  matter  of  law. 

8.  Under  Pub.  St.  e.  191,  i  1.  prohibiting  ae- 
tkm  against  an  administrator  nnless  tbe  de- 
mand has  been  exhibited  to  bim.  and  payment 
demanded,  demand  by  letter  held  not  sutfldent 

4.  Employment  by  an  administrator  of  an  at- 
torney to  defend  for  blm  an  action  broaght 
against  a  bank  by  a  third  person  for  a  deposit 
paid  by  tbe  bank,  under  mistake  of  law,  to 
Intestate,  does  not  authorize  tbe  attorney  to  act 
OD  the  demand  of  the  bank  for  payment  of  the 
indgment  against  tbe  bank,  rendered  in  tbe  ac- 
tion, and  anch  demand  la  not  a  demand  on  the 
administrator. 

BaceptloDa  from  Strafford  comity. 

Action  by  the  Strafford  Savings  Bank 
against  Annie  K.  Church,  admlQlstratrlx. 
Tbe  court  mled  In  favor  of  defendant,  and 
plalntlfl  excepted.  Exception  brerruled. 


Assumpsit  Wrtt  dated  August  21.  1898. 
Pleas,  the  general  Issue  and  tbe  statute  of 
limitations.  Facts  fooad  by  the  court  Lydia 
S.  Ohurch  died  Intestate  in  January,  1876, 
leaving  nirvivlng  her.  a  husband  and  chil- 
dren. She  had  a  deposit  in  Uhb  plaintiff  bank, 
which  th^  paid  to  bw  muband.  laratf  P. 
Ohurch,  iqam  his  receipt,  iamiedlat^  after 
ha  death.  loaCl  died  in  Jannaiyi  1891,  and 
soon  afterwards  the  defendant  waa  a^Milnted 
administratrix  ot  his  esteta  Administration 
of  the  estete  of  Ijydia  was  flxet  tsken  out  in 
1892  by  her  daoj^iter,  Oarrle  Bl  Bennett 
August  6>  U92,  tiie  latter  brought  an  actloi 
against  the  plaintiff  for  I^a'a  deposit  Tb» 
l^alntlff  sent  a  letter  to  the  defendant  dated 
August  8,  1892,  which  she  received,  and  of 
which  the  following  is  a  copy:  '*A  suit  has 
been  brought  by  Oazrle  B.  Bennett  adminis- 
tratrix of  I^dia  a.  Ohurdi.  against  the  Straf- 
ford Savings  Bank,  for  a  sum  of  numey  at 
leged  to  have  beni  on  deposit  In  said  bank  in 
tbe  name  of  nSA  Lydla  S.  CBimidi,  and  paid  by 
the  bank  after  her  decease  to  your  late  hus- 
band. As  tlie  eateto  which  jon  are  exec- 
utrix is  liable  to  tbe  bank  for  whatever  may 
be  recovered  against  them  In  this  action,  we 
notify  yon  that  we  shall  b(dd  yon  resptmsl- 
ble  in  the  matter,  so  that  yon  may  come  In 
and  make  whatever  defense  yon  msy  be  able 
to*  or  aixange  H  as  you  see  fit  Ptoaae  give 
the  subject  your  immediate  attention. "  The 
defoidant  appored  In  Qie  actttm,  and  took 
charge  of  tbe  defease.  The  plaintiff  therein, 
reoovmd  Judgment  In  May,  1888,  wUch  tbe 
bank  paid.  May  26th.  After  this  the  bank's 
counsd  made  repeated  demands  upon  the 
counsel  vrtio  sheared  Cor  the  defendant  In 
the  action  for  peyment  of  the  Judg^nent  but 
no  demand  was  made  on  toe  dtfenduit  per- 
sonally other  than  that  contained  In  tbe  letter 
of  Aagnst  8th.  This  action  was  brought  to 
recover  tbe  amount  tons  paid,  and  Interest 
Upcm  tfane  facte  it  was  ruled,  subject  to  the 
pbilntlff's  exception,  that  tiie  action  could  not 
be  malntelned. 

Daniel  Hall  and  Artour  O.  Whlttnnore,  for 
plaintiff.  Wllltam  H.  Paine  and  Edger^  & 
Matbewa,  for  defendant 

GHASSX  J.  Tbe  payment  by  toe  plaintiff  te 
Isra^  in  1876,  of  Lydla's  deposit  seems  to 
have  been  made  voluntarily.  It  does  not  ap- 
pear that  the  plaintiff  did  not  know,  or  had 
not  the  means  of  ascntalning,  all  toe  facte 
bearing  upon  Its  rlgbte  and  oMlgatlona.  It 
would  have  learned,  upon  a  Blight  tovestlga- 
tlon,  that  Israel  waa  not  toe  administrator  of 
Lydla's  estate.  If  the  payment  was  occa- 
sioned. In  whole  or  to  part  by  a  mistake,  it 
seems  that  It  must  have  been  a  mlsteke  of 
law  rather  than  of  fact  A  payment  made  un- 
der such  (^rcomstancea  cannot  be  recovned 
back  by  toe  payor,  although  he  was  under  no 
obligation  to  make  It  Webber  v.  Aldrlch,  2 
N.  M.  461;  Bean  v.  Jones,  8  N.  H.  149;  Peter- 
borough V.  Lancaster,  14  N.  B.  889;  Bvane 
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r.  Gate,  17  N.  H.  578;  Hancheater  r.  Bona, 
4S  N.  H.  482;  SBnlont  t.  Uewrre,  46  N.  H. 
167;  Pearl  T.  WUtehouae,  62  N.  H.  264;  Brad- 
ley  T.  Ucoiria,  66K.H.268,20Aa88L  U 
tbe  plaintiff  ma  indaced  to  make  the  payment 
by  erroneona  Information  In  regard  to  tbe 
fiicta,  Ita  canae  of  action  agalnat  larad  aroae 
at  once,  and  waa  barred  by  tbe  atatnte  of  Urn- 
Itatlona  Umg  befm  tbla  actUm  waa  b^nn. 
Pub.  8t  a  217,  |  8.  Tb9  appeaxanoe  of  la- 
rael'a  admtailatrattlx  Is  llie  action  brought 
Lf  dla'a  administratrix  agalnat  the  bank,  and 
the  taking  charge  of  Ita  defenae,  might  be 
evidence  of  a  new  promise  by  larael'a  estate 
to  relmbnrae  tin  bank,  but  It  wonUl  not  con- 
atltnte  a  new  promlae  aa  a  matter  of  law. 
The  genial  rollng  In  faTor  of  the  defendant 
at  Qie  trial  term  la  undenrtood  to  include  a 
finding  tor  the  dtfendant  on  ^la  point,  so 
tar  as  It  la  material  In  the  decision  of  the 
caae;  in  other  words,  the  oonrt,  at  the  trial 
term,  has  drawn  the  Infttence  from  tlie  fore- 
going fact  and  the  other  facta  proved/  that 
there  was  no  new  promlae  by  the  defendant 

There  appears  to  be  atin  another  defect  m 
the  ^aJnttira  causa  d  action.  By  section  1, 
&  181,  Pub.  Bt^  It  la  provided  that  "no  ac- 
tion ihall  be  anatalned  against  an  admlnlstia^ 
tor  *  *  *  indesB  the  demand  haa  been  ex* 
hlblted  to  the  administrator,  and  payment  haa 
been  demanded."  WhUe  the  plalntUTa  let- 
ter to  the  defendant  of  Angnat  8,  1892,  may 
have  been,  under  the  drcnmstancea,  a  aoffl- 
dent  exhibition  of  Ita  claim  to  her  (i^er  t. 
Ohadwlck.  66  N.  a.  886,  28  Aa  428),  It  waa 
not  a  anffldent  demand  (Judge  v.  Runndla, 
66  N.  H.  271,  21  AtL  102(9.  It  H  aald  In  thU 
case  thai  tbe  demand  required  by  the  statute 
la  "personal  In  Ita  nature,  and  mnst  be  made 
In  such  a  way  that  the  puty  upon  whom  it  Is 
made  may  Immediately  discharge  hlmadf  by 
conqilyUif  therewltti";  and,  acctwdlngly,  It 
was  held  that  a  demand  by  letter  was  not 
suffldent  Ibe  demands  made  by  the  plaln- 
tUTa connael  upon  the  connsel  who  appeared 
for  the  d^endant  hi  the  action  agahut  the 
bank. were  equally  Ineffective  In  answering 
the  statutwy  requlremrat.  Hie  d^endant's 
employment  of  counsel  to  appear  for  her  In 
the  action  did  not  authorize  him  to  act  upon 
th^  plaintiff's  demands  for  the  payment  of 
the  Judgment  rendered  therein.  White  v^ 
Hlldretfa,  13  N.  H.  104.  Special  authority 
would  be  necessary  fdr  that  purpose,  and  or- 
dinarily would  be  accompanied  with  the  fur- 
nishing of  means  to  execute  it  No  such  au- 
thority was  Shown.  For  aught  tiiat  appears, 
the  defendant  may  have  liad  the  money  in 
readiness  to  pay  the  Judgment  whenever  pay- 
ment was  demanded  of  her.  and  may  have 
been  Ignorant  of  the  demands  made  upon 
counseL  "Sbi  was  entltied  to  a  specific  de- 
mand, wlQi  which  she  might  Immediately 
comply."  Judge  v.  Runnells,  supra.  Sxcep- 
thin  overruled. 

PAH80NS  and  PIKB^  JJ.,  did  not  sit  The 
others  concnrred. 


(»  N.  H.  M) 

HOWLAND  V.  OURRIBR. 

(Supreme  Court  of  New  Hampshire.  SnlUvan. 

Jniy  30,  1897.) 

OtTARANTTIKO  PATUBNT  OF  BUILDING  AND 
LOAN  CBRTIFICATB-RIOHT  OP  ACTION— BVI- 
DBNOB  AS  TO  VALTO-H A  RMl^MB  BRROBr- 
INSTRUCTIONS. 

1.  Where  defendant,  an  agent  for  a  loan  and 
balldiBg  company,  by  written  guaranty  oa  the 
back  of  a  certificate  of  stock  of  said  company 
gTuranties  to  plaintiff  the  principal  and  coupons 
of  said  certificate  aa  part  consideration  for  plain- 
tiff's purchase  thereof,  plaintiff,  on  defantt  of 
the  company,  is  not  bound  to  exhaust  bis  legal 
remedy  agaiikst  it  before  bringisg  salt  against 
defendant  but  jmly  needs  to  take  such  stras  aa 
are  necessary  to  establish  the  company's  d«anlt 

2.  In  an  action  on  such  a  gnaranty,  tbe  pres- 
ent value  of  the  certificate  is  immaterial,  and 
testimony  regarding  it  Is  property  excluded. 

3.  Defendant  an  agent  of  a  loan  and  build- 
ing company,  by  written  gnaraatr  on  the  hack 
of  a  certificate  of  stock  of  said  company  guar- 
antied to  plaintiff  the  principal  and  coupo&s  of 
said  certificate  as  part  consideration  for  plain- 
tLtPM  purchase  thereof,  providing  that  If  i^lntiff 
dionld  let  or  cause  said  guaranty  to  Ik  known 
to  any  one,  it  should  be  null  and  v<M.  By 
tbe  terms  of  such  certificate  it  was  necessary 
that  it  should  be  presented  at  the  home  office 
at  a  distant  place,  to  l>e  redeemed.  On  default 
of  the  company,  plaintiff  delivered  the  certifi- 
cate to  a  bank  for  collection.  Btid,  in  an  action 
on  the  guaranty,  that  aa  It  was  not  alleged 
that  plaintiff  1^  or  caused  the  guaranty  to  be 
known  in  any  other  way  than  by  presenting  it 
to  the  bank,  nor  that  the  bank  necessarily  spread 
the  information,  the  exciuaiMi  of  teatimoiv  that 
knowledge  of  the  guaranty  was  abroad  was 
harmless  error,  even  if  such  testimony  waa  com- 
petent 

4.  In  such  case,  an  Instruction  that  If  plaintiff 
acted  in  good  faith,  and  without  unnecessary 
put>Ucity.  in  d^ositing  the  certificate  for  col- 
le<*tion  through  the  bank,  the  cashier's  knowl- 
ei^e  of  the  guaranty  so  obtained  would  not  re- 
lieve or  release  defendant,  ia  correct 

Eaceptiona  from  Sullivan  county. 

Action  of  assumpsit  by  Walter  T.  Howland 
against  David  M.  Currier  on  a  guaranty. 
There  waa  a  verdict  for  plaintiff,  and  d^end- 
ant  ezcepta.  Ezceptlona  overmtod. 

March  16,  1882,  the  defendant  aa  aeent.  of 
a  loan  and  buO^ng  comjiany  In  Blinneaota. 
sold  and  ddlvered  to  the  plaintiff  the  conqn- 
ny*B  certificate  tas  20  abarea  of  stock  (82,000), 
payable  to  tbe  plaintiff  or  the  legal  hold^  of 
the  certificate  In  10  yeara,  with  Interest  ac- 
CM^ing  to  the  coupons  attached  thereto,  npon 
their  presentation  and  aurrender  at  the  com- 
pany's <^aice.  Tbete  was  the  further  provi- 
sion that  it  should  be  redeemed  at  Its  face  val- 
ue, with  accrued  interest  at  any  time  after  3 
yeara  from  date,  provided  60  days*  notice  In 
writing  of  the  holder's  desire  to  have  It  so 
paid  should  be  given  at  the  home  office  of  tiie 
company;  and.  If  default  ta  tbe  payment  of 
interest  should  be  made,  and  continued  for 
60  daya,  the  principal  'should  become  due  at 
once.  As  part  consideration  tor  the  purchase, 
the  defendant  agreed  with  the  plalntUE,  In 
writing  upon  tbe  back  of  the  certtflcate,  as  fo> 
lows:  "I,  tbe  undersigned,  David  M.  Currier, 
do  hereby  guaranty  to  the  wlthin-mentloned 
Walter  F.  Howland  the  principal  and  coupons 
of  the  wlfhtai  bond;  providing,  If  the  aald 
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Walter  F.  Howland  should  let  or  cause  this 
eoanDty  to  be  known  to  any  one,  then  this 
gwmaty  stiaU  be  null  and  Told,  and  of  none 
^ect:  alao  providing,  If  the  said  Howland 
should  refuse  to  sell  the  within  bond  to  the 
said  Currier  at  any  time  tor  Its  fall  face  value, 
with  accrued  Interest,  then  the  same  shall 
be  null  and  void,  and  of  no  effect.  Darid  M. 
Currier."  The  plaintiff  requested  payment 
by  a  notice  In  writing,  received  at  the  home 
office  of  the  company  January  9,  1897;  but 
the  request  was  not  complied  with.  Default 
In  the  payment  of  Interest  was  made  January 
15.  ise?.  A  diort  time  prior  to  March  18, 1887. 
the  plaintiff  delivered  the  certificate  to  a  na- 
tional bank  for  collection,  and  so  the  cashier 
of  Uie  bank  learned  of  the  defendant's  guar- 
anty. The  plaintiff  has  not  sued  the  loan  and 
building  company.  The  following  rulings 
were  made,  subject  to  the  defendant's  excep- 
tion: (1)  A  motion  for  a  nonsuit  on  the 
ground  that  the  philntlff  must  exhaust  hli 
legal  remedies  against  the  company  before  he 
can  recover  of  the  defendant  was  denied;  (2) 
the  defendant  was  not  allowed  to  testify  as  to 
the  present  value  of  the  certificate,  nor  (3) 
that  knowledge  of  the  guaranty  got  abroad; 
and  (4)  the  jury  were  Instructed  that.  If  the 
tfalntlff  acted  In  good  faith,  and  without  un- 
necessary publicity,  in  depositing  the  certifi- 
cate for  collection  through  the  bank,  the  cash- 
ler**  knowledge  of  the  guaranty  ao  obtained 
would  not  relieve  or  release  the  defendant 

Albert  &  Walt  and  Hosea  W.  Parker,  tor 
^Intlff.  Frank  N.  Beckford  and  Ira  Colby, 
for  defendant 

PIKE,  3.  The  plaintiff  was  not  bound  to 
exhaast  hts  legal  remedy  against  the  company 
before  bringing  salt  against  the  defendant 
He  was  only  bound  to  take  such  steps  as 
were  necessary  to  establish  their  default 
Bank  r.  Bindair,  60  N.  H.  100,  106-109;  Mc- 
Donald Femald,  G8  N.  H.  — ,  38  AtL  729. 
Such  default  was  established  when,  after  the 
principal  became  payable,  the  company  fail- 
ed to  redeem  on  presentment  of  the  certifi- 
cate through  the  bank. 

The  present  value  of  the  certificate  was  Im- 
material, and  testlDtony  r^rdlng  tt  was 
property  excluded. 

As  the  guaranty  was  written  upon  the  cer- 
tificate, it  would  necessarily  become  known 
to  any  one  having  possession  of  the  certificate. 
The  defense  relied  upon  apparently  was  that, 
in  view  of  this  fact,  the  delivery  of  the  certifi- 
cate to  the  bank  for  collection  rendered  the 
guaranty  void.  It  is  noi  alleged  that  the 
plaintiff  let  or  caused  the  guaranty  to  be 
known  in  any  other  way.  nor  that  the  bank 
unnecessarily  spread  the  information.  Such 
belnff  the  course  of  the  trial,  if  testimony 
that  knowledge  of  the  guaranty  was  abroad 
was  competent  Its  exclusion  was  hanuleia 
error  under  the  circumstances. 

In  order  that  the  company  might  redeem 
tiK  certificate.  It  was  necessary  that  It  should 


be  presented  at  their  home  office  In  Minnesota. 
No  provision  was  made  as  to  how  It  should 
be  tiaasmitted  for  presentment  and.  In  the 
absence  thereof,  it  must  be  assumed  that  the 
parties  understood  it  was  to  be  by  one  of  the 
ways  usually  adopted  for  such  a  purpose. 
Such  a  way  appears  to  have  lieen  employed 
by  the  plaintiff,  for  it  is  a  matter  of  conunon 
knowledge  that  secnrltles  payable  at  a  distant 
place  are  usually  collected  through  the  me- 
dium of  banks.  The  Instruction  that,  "if  the 
plaintiff  acted  la  good  faith,  and  wltlwut  un- 
necessary publicity,  in  depositing  the  certifi- 
cate for  collection  through  the  bank,  the  cash- 
1^8  knowledge  of  the  guaranty  so  obtained 
would  not  relieve  or  release  the  defendant" 
was  correct  Ij^xceptions  overruled, 

BLODGBTT,  J.,  did  not  alt  The  otherB 
concurred. 


<«  V.  H.  tm 
SHAPLBIOH  T.  SHAPLEIGH  ct  aL 

(Supreme  Court  of  New  Hampahlre.  Strafford. 
July  28,  1899.) 

WTLI^"HBIR"— LATENT  AUBIOtniT— UFB  SS- 
TATB— RBUAINDBR. 

1.  The  word  "httt"  In  a  wiU  may  be  cod- 
Btraed  aa  "legatee"  or  "devisee,"  where  the 
will  gives  to  a  certain  person  the  proportion 
coming  to  testator  "as  heir  of  F.,"  the  latter 
having  died  testate,  making  testator  his  residu- 
ary legatee,  and  naming  him  as  execute. 

2.  Where  R.  bequeathed  to  M.,  widow  of  F., 
the  proportion  coming  to  bitn  as  "heir  of  said 
P.,"  and  the  only  thing  to  which  the  deBcrip- 
tion  could  apply  was  the  property  coming  to  R. 
as  legatee  and  devisee  of  evidence  of  an  un- 
derstanding between  R.,  S.,  and  J.  that  the 
property  acquired  by  R.  under  the  will  of  F. 
should  be  equally  divided  between  R.,  S.,  and  J., 
cannot  be  used  to  show  and  explam  a  latent 
ambiguity  in  the  description  of  the  property  be- 
queathed by  R.,  the  understanding  not  being 
such  as  to  bind  R.  to  its  performance,  and  he 
not  having  actually  transferred  portions-  of  the 
pr^erty  to  S.  and  J.  bf  valid  conveyance. 

3.  Under  a  will  devising  tbe  -  residue  of  the 
estate  to  S.  for  life,  with  power  to  dispose  of 
all  and  every  portion  thereof  in  her  lifetime  if 
she  shall  find  the  same  necessary  to  her  com- 
fortable support  and  mnintenance,  or  shall  de- 
sire so  to  do,  and  granting  her  (1)  the  right  to 
sell  and  convey  any  or  all  of  the  estate  without 
license  from  the  probate  court,  (2)  the  right  to 
manage  the  estate  as  if  the  devise  "were  entire- 
ly absolute."  and  (3)  tbe  right  to  spend  the 
whole  income  of  the  same  snd  the  principal,  if 
she  finds  It  necessary  to  do  so  for  her  comfort 
or  dedres  so  to  do,  and  then  declaring  testator's 
"will  and  wish  to  be  that  she  shall  fully  use, 
have,  and  enjoy  said  estate  as  if  it  were  her  own 
absolutely  during  her  lifetime,"  and  naming  S. 
as  «Eecutrix,  and  directing  that  ahe  should  not 
be  required  to  give  a  bond,  file  an  inventory,  w 
account  to  probate  court,  and  devising  over  to 
J.  what  mipht  remain  of  tbe  property  at  her 
decease,  "whether  of  principal  or  of  accrued  in- 
come, in  whatever  form  the  same  may  be,"  the 
power  of  S.  to  use  the  property  Is  not  limited  to 
providing  for  her  reasonable  necessities,  but  she 
muy  use  it  to  live  on  In  a  more  expensive  style 
than  in  the  past  or  to  travel,  or  to  malce  char- 
itable gifts,  or  to  do  anything  she  moy  please 
with  it  within  the  bounds  of  good  faith,  during 
the  active  enjoyment  of  her  fife  estafe,  and  in 
aid  of  that  enjoyment;  and  whatever  ot  the 
property  may  remain  after  she  has  used  In  good 
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UiOt  M  mnch  of  It  u  riw  dedrw  wU  go  to  the 
romalitder-iiuuL 

Bill  by  Sarah  A.  Shaplelgh,  executrix, 
against  James  H.  Bha^ileigh  and  others.  Case 
diachazged. 

KH  In  egiilt7  fior  ttia  eonBtrnctlon  ot  a  wOL 
Facta  agreed.  Bldiard  W.  Shaplelgh.  of  Som- 
entwortb,  died  Hay  24,  1887,  aged  85  yean, 
and  immazrled,  leaving  aa  next  itf  Un  hie 
motlier,  and  a  brothCT  of  the  half  blood,  Jamea 
H.  Shaplelgh.  He  left  a  will,  which,  besldea 
bequeathing  hla  watch  and  sundry  rams  of 
money,  togettior  amounting  to  ¥300,  contaUu 
the  following  prorlalona:  "Sixth.  I  give  and 
beqneatii  to  Marion  T.  Shaplelgh,  widow  of 
my  deceased  brother,  Fred  B.  Shaplelgh,  the 
proportion  coming  to  me  as  heir  of  said  Fred  B. 
Shaplelgb  In  hla  estate."  "Ninth.  Subject  to 
and  upon  the  condltlona  hereinafter  named,  I 
give  and  bequeath  to  the  trustees,  or  to  the 
corporation  of  Ollret  Cdlege,  OUret,  Michi- 
gan, the  sum  of  one  thousand  dollara,  for  the 
putpose  of  fbundlng  a  scholarship  In  said  col- 
lege, or  to  fbund  a  prize  fund  in  the  sduitlflc 
department  of  said  coU^,  to  correspond  with 
the  Hewitt  prize,  and  to  be  known  aa  the 
'BIcbard  W.  Shaplelgh  Fund,'  and  for  no  other 
purpose  whatsoever.  l!hls  bequest  Is  made 
subject  to  the  following  condition:  It,  In  the 
Judgment  of  my  executrix,  hereinafter  nam- 
ed, the  condition  of  my  estate  wlU  not  warrant 
the  glTlng  of  said  bequest  to  aald  college,  then 
the  same  ahall  be  void.  Tenth.  All  the  rest, 
residue  and  remainder  of  my  estate,  real,  per- 
sonal, and  mixed,  wtaorerer  found  and  how- 
ever situate,  I  give,  bequeath,  and  advise  to 
my  mother,  Sarah  A.  Shaplelgb,  for  and  dur- 
ing her  natural  life,  If  she  shall  anrvtve  me, 
with  the  right  and  power  to  dispose  of  all  and 
every  portion  thereto  in  her  lifetime,  if  she 
shall  find  the  same  necessary  to  ber  com- 
fortable support  and  maintenance,  or  shall 
desire  so  to  do;  hereby  granting  to  the  said 
Sarah  A.  Sha^gb  Qie  right  to  sell  and  con- 
vey by  absolute  deed  any  and  all  of  my  said 
estate,  without  license  or  orders  tarn  the  pro- 
bate  courts  and  the  right  to  manage  tlx  same 
as  tf  this  gift  were  entirely  absolute^  and  the 
right  to  spend  the  whole  Income  of  the  same 
and  the  principal,  If  she  finds  it  necessary  to 
do  so  for  her  comfort  or  desires  so  to  do;  my 
will  and  wish  being  that  ahe  shall  fully  use. 
have,  and  enjoy  said  estate  as  If  It  were  her 
own  absolutely  during  her  lifetime.  Eleventh. 
All  of  my  estate  remaining  at  the  decease  of 
said  Sarah  A.  ^{delgh,  whether  of  principal 
•  or  of  accrued  Income,  In  whatever  form  the 
same  may  be,  I  give,  bequeath,  and  devise 
to  the  said  James  H.  Shaplelgh,  if  he  is  then 
livln8&  and  to  his  heirs  and  assigns,  forever; 
and.  In  case  the  aald  James  H.  Shaplelgh  shall 
not  be  living  at  the  decease  of  the  said  Sarah 
A  Shaplelgh,  then  I  give  and  bequeath  the 
aame  to  the  aald  Lizsle  A.  Shapleli^,  her  heira 
and  assigns,  forever.'*  He  named  his  mother 
aa  executrix  of  tbe  wHl,  and  directed  that  she 
should  not  be  reqidred  to  give  a  bond,  file 


an  InventcHT  of  the  estate,  ot  **acconnt  there- 
for to  the  probate  court"  Bltihaid  resided 
wiOi  bis  mothw  at  the  time  of  Us  death,  and 
for  several  years  prior  theseto,  and  paid  a  cw- 
tain  proportion  of  the  houaetold  eq^enaes. 
He  had  some  knowledge  of  legal  terms,  lur- 
ing studied  law  f(w  a  short  time.  W»  mother 
was  74  years  old,  and  In  good  health.  The 
portion  of  his  estate  that  will  pass  by  tbe 
tenth  and  eleventh  dauses  of  the  will  amounts 
to  about  ¥18,000.  Sarah  has  (5,000  that  was 
bequeathed  to  her  by  h&e  late  husband,  and 
Is  also  entitled  to  the  Income  of  some  ¥4.000 
or  ¥5.000  more  under  hla  wUL  Fred  B.  Shap- 
lelgh, also  a  resident  of  Somerswortb,  died 
Aivll  1,  18M,  leaving  a  widow,  Marlon  T. 
Shaplelgh,  and  no  children.  By  his  win, 
made  prior  to  bis  marrli^e,  be  gave  the  resi- 
due of  his  estate,  after  the  payment  of  his 
debts,  sundry  l^acles,  etc.,  to  hla  brotiier, 
said  Richard,  who  waa  nominated  and  ap- 
pointed executor  of  the  wlU.  His  estate  con- 
sisted of  petBonat  property  ot  the  value  of 
¥15,000,  and  real  estate  of  the  value  of  $1,- 
400.  One  half  of  the  perscmai  estete  left  after 
the  payment  of  debte  has  been  paid  and  trans- 
ferred to  the  widow.  At  some  time  before 
BIdiard's  will  was  made,  there  was  an  under- 
standing between  him  and  James  that  fiie  oth- 
er half  <tf  Fred's  personal  estate  ahould  be 
equally  divided  between  Sarah,  Bldurd,  and 
James.  Sarah,  the  executrix  of  BIchard's  win. 
Is  the  plaintiff,  and  prays  for  a  construction 
of  the  sixth  and  tenth  clauses  thereof.  The 
defendants  are  James,  Marlon,  and  Lizzie,  and 
are  an  the  oth^  parties  interested  In  such 
construction. 

William  F.  Buss^  and  John  S.  H.  Frlnk. 
for  plaintiff.  Dwight  Hall  and  Edwin  G. 
Kastman,  for  defendants. 

CEU-SE^  J.  1.  What,  if  anythlni^  Is  Mar- 
lon entitled  to  under  the  sixth  clause  ot  BIch- 
ard's will?  Strictly  speaking,  there  was  notb- 
Ittg  coming  to  BIcbard  as  an  betr  of  VmA. 
The  (miy  way  In  which  he  acquired  a  titie  or 
right  to  any  portion  of  Fred's  estate  was  by 
the  latter's  will  He  was  a  legatee  and  devi- 
see of  Prod.  Being  the  executor  of  Fred's 
will,  he  must  have  known  this  fftct  It  can- 
not be  doubted  that  he  Intended  to  give  Mar- 
Ion  somethli^  that  was  coming  to  him  from 
her  late  husband's  estate.  Neither  of  tiie  par- 
ties to  the  action  questions  this  fact  He 
must  therefore,  have  used  the  word  "h^." 
not  in  Ite  technical  sense,  but  in  its  most  gen* 
ersl  sense,  aa  indicating  the  person  upon 
whom  proper^  devolves  on  the  death  of  an- 
other, either  by  law  or  by  wllL  Oent  INct. 
If  he  had  used  tbe  words  "legatee  and  devi- 
see" instead  of  "heir,"  he  would  have  a- 
pressed  his  Intent  more  spedflcally.  Bnt  It 
is  said  by  James  that  there  is  a  latoit  am- 
biguity in  the  description  of  the  property  be- 
queathed by  this  dause,  and  that  testimony 
of  the  understanding  between  him  and  Slch- 
ard,  by  which  the  personal  property  acquired 
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Oj  the  l&tter  under  Fred's  will  wat  to  be 
equally  dlrldea  between  Sarah.  Jamea,  and 
Btdiard,  la  competent  for  the  purpose  of  re- 
moving the  amblgolty.  Apparently  the  only 
•object  to  which  the  description  can  refer  la 
the  property  coming  to  Richard  as  a  legatee 
and  devisee  of  Fred.  It  is  not  alleged  that 
Richard,  before  making  his  will,  had  actually 
transferred  portions  of  the  legacy  to  Sarah 
and  James  by  a  valid  conveyance,  but  only 
that  there  was  an  understanding  between 
Richard  and  James  that  the  personal  estate 
should  be  equally  divided  aiftong  the  three. 
It  does  not  appear  that  the  understanding 
was  of  such  a  character  as  to  bind  Richard  to 
Its  performance.  In  short,  It  Is  not  shown 
that  at  the  date  of  Richard's  will  there  was 
any  binding  contract  In  existence  which  could 
render  the  description  ambiguous  in  the  re- 
spect suggested.  The  understanding  on  which 
James  relies  is  not  sufficient  for  the  purpose, 
and  cannot  be  considered  as  evidence  in  con- 
stmlng  the  will.  Marion  Is  entlUed  to  what- 
ever was  coming  to  Richard  at  tbe  time  of  his 
decease  from  Fred's  estate. 

2.  What  interest  in  and  power  over  Bleb* 
ard's  estate  did  tbe  s^lntUt  acaoliw  the 
tenfb  clause  of  Bldiard's  will?  An  analysis 
of  the  dause  may  aid  In  Its  omstmctlon.  It 
contains,  la  the  first  place,  a  devlae  of  the  rest- 
doe  of  tbe  testator's  estate  to  the  plaintiff  tot 
and  doriug  her  natural  life.  It  then  confers 
on  the  plaintiff  "power  to  dispose  of  all  and 
erery  portion  thereof  In  her  lifetime,  if  she 
shall  find  the  same  necessary  to  her  comfortfr* 
ble  support  and  maintenance,  or  sliall  desire 
■0  to  do."  Then,  as  If  this  provision  was 
thought  not  to  be  aoffldently  explicit.  It  grants 
the  plaintiff  three  rights  specifically:  (1)  The 
rlslit  to  sen  and  convey  ai^  or  aU  <^  tbe  es> 
tat«  without  license  from  the  ];Mn>bate  court; 
(2)  the  right  to  manage  the  estate  as  If  the 
devise  "were  entlrdy  absolute";  and  0)  the 
Tight  to  spend  the  yrbsla  income  of  the  ume, 
and  tbe  principal.  If  she  finds  Jt  neeeasaxr  to 
do  so  for  her  comfort,  or  desires  so  to  do. 
Finally,  as  If  to  xenfbTft  aU  posalbUlty  of 
doubt  in  respect  to  the  nature  and  extent  of 
tlie  Interest  and  power  granted.  It  contains 
the  following:  "My  will  and  wish  -being  that 
■be  sbaU  fully  use,  have^  and  enjoy  said  es- 
tate as  If  It  were  ber  own  absolutely  during 
ber  lifetime."  The  estate  thus  devised  is,  by 
express  tenUt  an  eatete  for  life;  but  powers 
are  annond  to  It  which  greatly  Increase  its 
aaefnlness,  altbough  they  do  not  enlarge  It  to 
a  tern.  Bnrldlgh  v.  Olongh,  62  N.  H.  267;  Kim* 
ball  T.  Society,  65  N.  H.  130,  161,  102,  23  AtL 
83-€6i  Langl^  t.  Town  of  Farmhigton,  66  N. 
a.  481.  432,  27  Aa  22*.  The  question  to  he 
anawered  relates  principally  to  the  extent  of 
tbe  plain tUTs  power  to  use  tbe  property  do- 
rlaed.  la  Uils  power  limited  to  providing  for 
her  reasonable  necessities,  or,  may  it  be  exer^ 
claed  to  gratify  her  dealres?  "nils  question  Is 
anaweied  by  the  exiwess  grant  of  "the  right 
to  spend  the  whole  income  ot  the  same  [reaU 
duel  *hd  the  ^Inclpal,  U  she  finds  It  neces- 


sary to  do  so  for  her  comfort  or  desires  so  to 
do."  Besides  this  provision,  there  are  other 
provisions  that  tend  very  strongly  to  show 
the  same  intention.  As  has  been  seen  from 
the  foregoing  analysis,  there  is  a  prior  provl- 
don  expressing  this  intent,  but  with  less  cer* 
talnty.  The  testator's  final  expression  of  bis 
"will  and  wish"  that  the  plaintiff  "shall  fuUy 
use,  have,  and  enjoy  said  estate  as  if  it  were 
her  own  absolutely  during  ber  lifetime"  Is  un- 
ambiguous, and  emphatic  to  the  same  effect- 
The  words  "during  her  lifetime"  were  evl* 
dently  Intended  to  limit  tbe  duration  of  her 
enjoyment  of  the  estate  and  powers.  Tbey 
may  be  tran^sed  without  affecting  the 
sense,  so  that  the  sentence  will  read,  "My  will 
aud  wish  being  that  she  shall  fully  use,  have, 
and  enjoy  said  estate  during  her  lifetime  as 
if  it  were  her  own  absolutely."  The  bequest 
to  Olivet  College,  In  the  ninth  clause  of  the 
will,  was  made  subject  to  a  condition,  [daced 
In  tbe  control  of  the  plaintiff.  If,  in  her  Judg- 
ment, the  condition  of  tbe  testator's  estate 
did  not  warrant  tbe  bequest,  It  was  to  be  void. 
The  devise  over  after  the  termination  of  the 
life  estate  was  not  of  t3ie  same  proper^  that 
was  given  to  the  plaintiff  for  life,  bnt  only  of 
what  remained  of  that  property  at  her  decease, 
"whether  of  [Wlnclpal  or  of  accrued  incwne. 
In  whatever  form  tbe  same  may  be.*'  The 
provision  that  tbe  plaintiff  should  not  be  re- 
quired to  give  a  bond  for  the  faithful  perform- 
ance of  her  duty  as  executrix,  or  return  an 
Inventory  of  the  estate,  or  render  an  account 
of  her  administration.  Is  weighty  evidence  on 
this  point  There  Is  no  confilct  In  Oie  evi- 
dence. It  all  trade  to  prove  an  lnt«it  that 
the  plalnUfl  idiould  have  power  to  nse  the 
property  during  Ute;  as  the  desired,  or  "as  if 
it  were  ber  own  absolutely."  If  she  desbres 
to  Uve  to  a  more  expensive  style  than  the  has 
lived  in  the  past,  or  to  travel,  or  to  make 
charitable  gifts,  or  to  do  any  other  thing  with- 
in the  bounds  of  good  faith,  she  baa  power 
to  use  fw  ttie  purpose  the  property  bequeaflied 
to  her.  Of  course,  she  must  act  In  these  mat- 
ters in  good  faith,  and  not  squander  the  estate 
for  the  mere  purpose  of  prevoitlng  it  from  go- 
ing to  the  remalndo-man.  Tbe  power  Is  not 
Buffldently  oxtenMve  to  allow  her  to  dispoae 
of  the  iwoperty  by  wIlL  It  Is  only  to  be  ex- 
ercised during  the  active  enjoyment  of  the 
life  estate,  and  In  aid  of  tbat  enjoyment 
Whatever  of  the  property  shall  renuln  after 
she  has  used  In  good  falib.  so  much  of  it  as 
sbB  desires,  wlU  go  to  Ibe  remainder-man  un- 
der the  eleventh  daose  ot  the  wHI.  Case  dis- 
charged. All  concurred. 


m  K.  H.  W) 
SULLIVAN  V.  FIBBBYAI^L. 
^uprone  Court  of  New  Hampshire.  Bllla- 
bora.   July  80,  1897.) 

BtHLDtNa    AND    LOAN  ASSOCIATION-XNIOL- 
VBNCY— APPLICATION  OF  PATHBNTft- 
HATURINO  OF  STOCK. 

A  shareholder  In  a  building  and  loan  asso- 
ciation held  a  certificate  which  obligated  the  as- 


Digitized  by 


Google 


110 


44  ATLANnC  BBFOBTIfiB. 


sodatlon  to  par  her  the  par  raloe  of  her  atock 

at  a  certain  specified  time  In  case  the  daes  were 
paid.  She  borrowed  a  sum  of  money  from  the 
aasodatlon,  and  execnted  a  mortgage  to  secure 
it,  to  be  paid  by  the  matured  stock.  She  exe- 
cnted notes  payable  monthly,  which  included 
the  dnes,  interest  on  the  loan,  and  premium  paid. 
After  mortKOKor  had  paid  some  of  the  notes, 
she  aasigned  uie  premises,  subject  to  the  mort- 
gage, and  her  asdgnee  continued  to  pay  the 
monthly  notes.  Beta,  after  the  insolvency  of  the 
association,  in  an  action  to  foreclose  the  mort- 
gage, that  the  owner  of  the  fee  was  entitled  to  a 
satisfactioD  of  the  mortgage  on  payment  of  the 
onpaid  notes,  and  that  the  application  of  his 
payments  on  the  loan  shoold  not  be  limited  to 
the  dividends  n  hicb  had  been  declared  on  the 
stock  held  by  him. 

Bill  to  foreclose  a  trust  deed,  filed  by  W.  K. 
SuUIvan,  as  receiver  of  the  American  Build- 
ing, Loan  &  Investment  Society  against 
Abram  FerryalL    Case  discharged. 

Bill  in  equity  for  a  foreclosure  and  sale  un- 
der a  trust  deed.  Facts  found  by  the  court 
The  American  Building,  Loan  &  Investment 
Society,  of  which  the  plaintiff  Is  receiver,  was 
a  foreign  corporation,  and  did  business  in  this 
state.  Its  capital  atock  was  divided  Into 
shares  of  |100  each,  Issued  in  monthly  series. 
Shareholders  were  required  to  pay  75  cents 
per  month  upon  each  share  subscribed  for  by 
them.  If  they  continued  these  payments  tor 
78  months  (6^  years),  the  shares  matured, 
and  they  were  entitled  to  receive  f  100  for  each 
share  held.  A  sbateholder  was  entitled  to 
borrow  $1QP  from  the  society  for  every  share 
of  stock  he  owned  by  giving  a  satisfactory 
note  th^for,  secured  by  a  first  mortgage  on 
real  estate.  April  1,  1890.  Mrs.  Ferryall,  the 
owner  of  22  shares,  upon  which  five  monthly 
payments  had  been  made,  borrowed  of  the  so- 
ciety f 2.000,  and  executed  the  trust  deed  In 
quesUon,  conditioned  to  pay  the  society  f  2,- 
311.81.  evidenced  by  78  promissory  notes  of 
$31.67  each.  Badi  note  was  made  up  of  two 
Items,— one  of  flS.67,  the  Interest  at  10  per 
cent,  for  one  month  on  (2,000;  and  the  other 
of  $15,  the  amount  due  monthly  on  20  shares 
of  stock  at  7S  cents  per  share.  On  December 
1,  1801,  Mrs.  Ferryall  conveyed  the  real  estate 
to  the  defendant,  subject  to  the  mortgage  un- 
der consideration.  In  1894  the  society  became 
Insolvent,  and  the  plaintiff  was  appointed  re- 
ceiver. At  this  time  40  of  the  Td  notes  had 
been  paid,  representing  $1,206.80.  The  de- 
fendant claims  that  he  should  be  allowed  to 
redeem  upon  payment  of  the  otlier  33  notes 
and  the  bill  for.  Insurance.  The  plaintiff 
claims  that  the  Insolvency  puts  the  matter 
upon  an  equitable  basis,  and  tbat  the  part  of 
the  notes  paid,  which  represent  the  monthly 
dues,  should  not  be  regarded  as  a  payment 
on  account  of  the  shareholder's  loan  Indebted- 
ness, except  to  the  extent  of  the  20  per  cent 
dividends  on  the  22  shares  wblch  the  society 
bad  declared.  All  other  facts  necesaary  for  a 
consideration  of  the  questions  raised  wlQ  be 
foond  In  the  opinion. 

George  B.  French  and  Colllna  &  Fletcher, 
for  plaintiff.  Gharies  W.  Holtt,  for  defend- 
ant 


FIKB,  J.  Ibe  tautrumettt  under  whldi  tlie 
plaintiff  claims,  alOiongh  called  a  "trast  deed." 
Is  in  fact  a.  mortgage.  Hie  relief  sought  la  a 
foredoanre  c»f  the  defendantfi  rfgbta  under  it 
U  be  does  not  pay  the  anm  found  to  be  doe 
the  plaintiff  within  a  time  to  be  limited  in  the 
decree.  The  oontrorersy  rdates  to  tlie  mm 
that  la  due  the  ^aintur  by  the  terms  of  the 
deed.  The  deed  aeta  forth  tbat  the  grantor 
Is  Justly  Indebted  to  the  American  BnUdlng, 
Loan  ft  InTestment  Society  of  Chicago  In  the 
sum  of  92311-01,  "the  same  being  the  prin- 
cipal, Interest,  hnd  ^emlbm  of  a  loan  from 
said  society"  made  and  accepted  "under  the 
provisions**  of  Iti  br-lawa  (wbldi  are  part  ot 
the  contract),  and  evidenced  by  78  promissory 
notes  of  even  date,  signed  by  the  grantor,  and 
payable  to  the  aotdety  at  Ita  ofllce  in  Ohicago, 
one  on  or  before  the  last  Satorday  of  each  and 
every  month,  beginning  with  a  month  named, 
until  all  are  fully  paid,  together  with  all  fines 
assessed  for  nonpayment  of  any  of  them  at 
maturity,  as  provided  In  the  by-laws.  By  the 
deed  the  grantor  covenanted  and  agreed  to 
pay  "the  money  and  Interest  and  premiums  at 
maturity"  (tbat  is,  the  notes),  and  the  fines 
accruing  on  the  notes  after  maturity;  to  keep 
the  buildings  insured  against  loss  19^  fire  Cor 
the  benefit  of  Ibe  grantee,  and  to  Its  satistec- 
tlon;  to  pay  all  taxes, assessments,  rates,  and 
other  charges  npaa  tha  propwty,  and  remove 
all  adverse  claims  ud  Ineumbmnces  npw  it; 
to  re^T  all  advances  for  insurance^  tasces, 
rates,  redemption  from  sales  for  taxes,  or  any- 
thing dse  made  by  the  grantee  to  protect  ttw 
security;  to  do  whatever  m^  be  necenary 
to  collect  bisurance  In  case  of  loss;  and  to  do 
nothing  or  suffer  nothing  to  be  done,  whereby 
the  property  shall  be  diminished  in  value,  or 
the  Insurance  sbaU  be  vitiated  ac  aflbcted.  It 
Is  furUier  provided  that,  if  default  tihall  be 
made  in  the  payment  ot  any  of  the  notes  or 
of  fho  fines  accruing  for  Ibe  nonpayment 
thereof  at  maturity,  or  if  then  shall  be 
waste,  or  nonpaymmt  of  tszes  or  assess- 
ments, or  if  there  shall  be  neglect  or  re- 
fusal to  keep  the  property  insured  in  suitable 
companies  in  a  sufficient  sum  to  ^tect  the 
indebtedness,  or  to  keep  the  Improvements 
upon  the  proper^  in  good  order  and  repsir,  or 
If  there  shall  be  a  t»ea<di  of  any  covenant  or 
agreement  contained  in  the  Instrument  or  a 
failure  to  duly  observe  and  keep  the  by-laws 
of  the  society,  then  '*the  whole  of  the  said 
principal  sum.  Interest,  premiums,  fines,  dues, 
and  costs  itiaXl  at  once  become  due  and  paya- 
ble, at  the  option  of  the  said  socl^.  or  Ito 
assigns,  or  the  legal  holder  or  holdera  ot  said 
notes,"  and  upon  the  application  of  any  of 
them  it  shall  be  lawful  for  the  ssid  grantee, 
or  its  successors  in  trust,  m  any  antboriaed 
officer  or  agent  of  said  society,  to  enter  and 
take  possession  of  Oie  property^  and  ct^ect  the 
Income  thereof,  and,  further,  to  file  a  bill  for 
obtaining  a  decree  *for  the  amount  then  un- 
puld  OD  said  notes  and  Interest  preminms. 
fines,  dues,  and  coste  thereon,"  and  for  a  sale 
of  the  property,  or  any  part  ttiereof,  and  foi 
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the  pajmeut  from  the  proceeds  of  the  costs 
of  tbe  salt,  ttie  expenses  of  the  sale,  rea- 
sonable attorney's  fees,  the  other  expenses 
of  the  tnut  Including  advances  for  abstracts, 
Insurance,  taxes,  and  Interest  on  snch  ad- 
rances  at  tbe  rate  of  8  per  cent  per  annum, 
tbe  Interest  en  tbe  unpaid  notes  np  to  tbe 
time  of  tbe  sale,  whether  dne  or  not,  and 
the  payment  of  the  "overpliis,"  If  any,  to 
the  frantor,  his  representatives  or  assigns,  on 
reasonable  request  Finally.  It  provides  that 
"whw  the  said  notes,  and  all  fines,  premiums. 
Interest  and  expenses  accruing  under  this 
tmst  deed,  shall  be  fully  paid,  the  said  gran* 
tee.  Its  successor  or  successors,  or  legal  r^ 
resentatlves,  shall  reconvey  all  of  said  prem* 
ises  remaining  unsold  to  said  grantor,  his 
heirs  or  assigns,  upon  receiving  the  reasonable 
charges  therefor."  Tbe  foregoing  contains  the 
substance  of  all  the  provisions  of  tbe  deed 
that  are  material  to  tbe  present  Inquiry.  Tbe 
only  item  now  claimed  by  the  plaintiff  as  an 
"advance"  Is  an  item  of  ^1.25.  paid  by  tbe 
society  for  premium  upon  an  insurance  ixd- 
kry.  This  Item  the  defendant  admits.  Tbe 
plaintiff  claims  nothing  as  fines  for  tbe  non- 
payment of  notes  at  maturity,  nothing  for 
coats  other  than  those  taxable  In  this  suit 
nothing  for  expenses  accruing  under  tbe  trust 
other  than  that  of  tbe  insurance  premium 
above  mentioned,  and  nothing  for  tbe  breech 
of  any  covenant  or  agreement  other  than  tbe 
one  relating  to  the  payment  of  tbe  loan.  All 
these  matters  nuiy  therefore  be  dismissed 
witbont  further  consideration.  The  grantor 
covenanted  to  pay  "tbe  money  and  Interest 
and  preminms  at  maturity."  What  did  tbe 
parties  Intend  to  describe  by  tbe  words  "the 
money  aod  interest  and  premiums"!  Appa- 
rently the  ^311.01.  the  sum  in  which  the 
grantor  was  Justly  Indebted  to  tbe  society, 
"being  Qie  principal.  Interest  and  premium  of 
a  loan"  made  by  tbe  society  to  the  grantor, 
and  represented  by  73  notes  of  f31.67  each.  A 
consideration  of  the  circumstances  attending 
the  making  of  (be  deed  shows  that  this  was 
tbe  intCDtion  In  fact  At  the  date  of  the  deed 
(April  1,  1890)  the  grantor,  Mrs.  FerryaU, 
beld  22  shares  In  the  American  Building,  Loan 
A,  Investment  Society,  upon  which  she  bad 
made  five  monthly  payments,  each  of  7G  cents 
upon  each  share,  or  ¥16.50  upon  all  tbe  shares. 
In  other  words,  she  had  then  paid  the  society 
$82.50  Upon  the  shares.  In  consideration  of 
tbls  relationship  between  the  parties  and  of 
tbe  agreements  of  the  shareholder,  tbe  society, 
by  a  certificate  Issued  to  her,  agreed  to  pay 
ber  or  her  heirs,  executors,  administrators,  or 
assigns  the  sum  of  flOO  for  each  of  her  shares 
at  the  end  of  6^  years  from  the  date  of  the 
certificate,  in  the  manner  and  upon  the  con- 
ditions set  forth  lu  the  certificate  and  the  by- 
laws attached  thereto.  There  Is  nothing  In 
tbe  certificate  or  the  by-laws  postponing  Oie 
maturity  of  the  shares,  under  any  contin- 
gency, Iwyond  the  expiration  of  the  years. 
The  shares  differ  In  respect  to  the  date  of  ma- 
turl^  from  thOse  commonly  Issued  by  build- 


ing and  loan  associations.  Thft  date  usually 
depends  upon  the  profits  earned,  and  Is  con- 
sequently uncertain.  It  may  come  soon  or 
late,  according  as  tbe  profits  are  great  or 
smalL  This  society  did  business,  in  part  ftt 
least  npon  a  different  j[rian.  By  Its  by-laws  it 
reserved  **the  right  to  mature  any  certificate 
at  any  time  after  one  year,  and  to  issue  a 
paid-up  certificate  of  shares,  payable  at  ma- 
turity of  stock,  with  interest  at  tbe  rate  of  6 
per  cent  per  annum,  or  at  maturity  of  stock 
In  pledge,  payable  at  time  of  maturity  of 
loan."  This  was  authority  for  the  Issuance  of 
such  stock  as  Mrs.  Ferryoll  held.  It  bound  all 
the  shareholders  in  their  mutual  relations 
with  each  other.  If  during  tbe  6^  years  the 
bolder  of  sucb  stock  paid  tbe  monthly  Install- 
ments thereon  (76  cents  each  share)  as  they 
became  due,  be  would  be  entitled  to  $100  for 
each  share  at  the  end  of  the  time  whether  the 
profits  warranted  the  payment  of  more  or 
less  than  that  sum.  The  money  received  up- 
on each  share  was  expected  to  earn  enough  In 
Interest  and  premiums  to  amount  to  flOO  at 
least  The  certificate  provides  that  tbe  share- 
holder "shall  not  have  aoy  claim  to  any  lo- 
terest  la  the  affairs,  assets,  or  funds  of  this 
society,  nor  tbe  control  of  tbem,  except  as 
above  specifically  set  forth,  and  assumes  no 
further  liability  <tf  any  kind  whatsoever  ex- 
cept as  hereinafter  described."  Sixty-five 
cents  of  tbe  76  cents  received  by  tbe  society 
upon  each  share  as  the  monthly  installment 
was  set  apart  as  Its  loan  fund.  The  other  ten 
cents  was  reserved  for  expHises.  Tbe  loan 
fund  was  to  be  loaned  to  shareholders  at  a 
uniform  premium  of  10  per  cent  upon  interest 
at  the  rate  of  10  per  cent  per  annum,  payable 
in  monthly  Installments  on  the  last  Saturday 
of  each  month.  Loans  -were  to  be  secured  by 
first  mortgages  of  real  estste,  and,  "If  deemed 
necessary  by  the  board  of  directors,"  by  the 
additional  security  of  a  pledge  of  a  share  of 
stock  for  each  $100  of  tbe  loan.  The  busi- 
ness, If  properly  conducted,  assured  large 
profits.  At  tbe  date  of  the  deed  (April  1. 
1800)  the  22  shares  held  by  Mrs.  Ferryall 
would  mature  in  73  months,— 5  months  of  the 
6^  years  having  already  passed.  She  bor- 
rowed nominally  $2,000,  but  received  only  $1.- 
800;  the  difference  being  the  premium  of  10 
per  cent  It  wlU  be  noted  that  20  of  her 
shares  at  their  maturity  (i.  e.  In  73  months) 
would  pay  the  principal  of  the  loan.  In  other 
wonls,  If,  In  the  meantime,  she  paid  the 
monthly  Installments  upon  these  shares,  and 
the  Interest  upon  tbe  loan,  the  society  would 
be  owing  her  the  same  sum  she  would  owe 
the  society,  and  one  debt  would  cancel  the 
other.  The  Interest  on  the  loan  for  one  month 
at  the  rate  of  10  per  cent  per  annum  was  $16.- 
67;  the  monthly  installmentupon  20  shares  was 
$15.  The  two  amounted  to  $31.67.  The  pay- 
ment of  tbls  sum  monthly  for  78  months  would 
both  mature  the  shares  and  pay  the  Interest 
on  the  loan.  The  78  notes  mentioned  in  the 
deed  were  given  for  these  monthly  payments. 
Each  induded  an  installment  npon  the  20 
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disrei  of  stock,  a  porUon  of  Qie  money  wblch, 
togetlier  with  the  accnmnlatlon  of  profits  from 
its  use  In  making  loans,  would  be  returned  to 
Mrs.  Ferryall  at  the  maturity  of  her  stock  by 
being  applied  to  the  payment  of  the  principal 
of  her  Indebtedness  to  the  society.  The  prin- 
cipal of  this  Indebtedness  Included  the  pre- 
mlmn  on  the  loan.  Each  note  also  Included  a 
month's  Interest  upon  the  loan.  In  other 
words,  each  note  covered  principal,  Interest, 
and  premium,  and  all  of  them  together  coTer- 
ed  the  whole  of  these  several  Items.  In  view 
of  these  facts,  the  terms  "principal.  Interest; 
premlnm,"  wberever  used  In  the  deed,  become 
intelligible.  They  are  descriptive  of  the  Items 
whldi  make  up  the  notes.  Ttie  provision  of 
the  deed  for  a  reconveyance  of  the  property 
upon  payment  of  the  Indebtednesa,  namely, 
"when  the  said  notes  and  all  fines,  premiums, 
Interest,  and  expenses  aceniing  .under  this 
trust  deed  shall  be  fully  paid,"  leaves  no  room 
for  donbt  upon  this  point.  There  being  no 
fines  and  no  expenses  of  the  trust  aside  from 
the  sum  paid  for  Insurance,  as  previously  stat- 
ed.  payment  of  tlie  notes  will  pay  the  loan,  the 
premiums  upon  It,  and  an  interest  that  bas 
accrued  upon  It  according  to  the  agreement  of 
the  parties;  and  thai,  with  the  repayment  of 
the  sum  paid  for  Insurance,  will  entitle  Mrs. 
Ferryall's  grantee,  the  defendant,  to  a  recon- 
veyance of  the  property.  The  plaintiff  relies 
upon  Towie  t.  Society.  61  Fed.  440,  to  sustain 
his  position.  The  report  of  that  case  is  gen- 
eral In  Its  terms,  and  Is  nnsatlsfftctory.  It  is 
doubtful  If  a  contract  like  the  one  under  con- 
sideration was  before  the  court  That  case  and 
the  other  cases  cited  by  the  plaintiff  seem  to 
refer  to  the  kind  of  contracts  commonly  made 
by  building  and  loan  associations,  which  ma- 
ture at  an  uncertain  date,  depending  upon 
the  profits,  and  In  which  associations  the 
members  are  mutually  Interested. 

It  Is  not  necessary  to  consider  the  question 
of  the  competency  of  the  evidence  offered  at 
the  trial  term.  If  Incompetent  It  does  not 
affect  the  result  The  sum  due  the  pUlntiff 
is  tiie  amount  due  upon  the  unpaid  notes  and 
the  sum  paid  for  Insurance,  with  Interest  If 
this  sum  Is  paid,  the  defendant  wlU  be  enti- 
tled to  a  reconveyance.  Oase  dlsdurged. 

PASSONS.  J.,  did  not  sit  The  others  con- 
curred. 


(68  K.  H.  161) 

TTRCH  T.  Cnr  OP  PORTSMOUTH. 

(Snpreme  Court  of  New  Hampshire.  Rocking* 
hem.   Jnly  30.  1897.) 

HtnnCIPAL   CORPORATION— DEEDS    BT  COM- 
MITTBE— POWER— WATER  RIGHTS 
—TIDE  HILL. 

1.  A  deed  ezecated  by  a  committee  antborized 
to  execute  it  in  behalf  of  a  municipal  eorporation 
is  ini^erative  so  for  as  it  purports  to  convey 

firemlses  not  authorized  \^  the  resolution  dlrect- 
nc  the  conveyance. 

2.  The  right  to  maintain  a  tide  mill  is  appur- 
tmaut  to  the  water  way  where  the  tide  ebbs  and 
fiows»  and  a  purchaser  from  a  municipal  cor- 


poration of  an  old  mill  slte'doet  not  acq  aire  the 
right  to  use  the  wat».  where  the  resolution 
aatborisins  the  conveyance  ceaerved  "the  full 
width  of  the  present  water  way  as  a  tide  way." 

Action  by  David  Urch  against  the  dty  ot 
Portsmouth.   Judgment  Cor  defendant 

Case,  for  Injury  to  a  mfll  privilege.  Tact* 
found  by  the  court  The  rise  of  tides  causes 
the  water  to  flow  back  from  the  PIscataqna 
river,  through  a  creek,  into  a  depression  In 
tbe  land  located  In  the  easterly  part  of  Ports- 
mouth, forming  what  Is  known  as  the  "Sonth 
Mill  Pond."  For  over  200  years  a  tide  mill 
has  been  maintained  and  i^perated  jnst  below 
a  highway  bridge  at  tbe  foot  of  the  pond.  In 
1878,  noisome  vapors  and  gases  arose  from 
the  bed  of  the  pond  when  It  was  ^^Kwed  by 
the  falling  of  the  tide.  To  remedy  this  evil, 
the  defendants,  on  September  1, 1878,  purchas- 
ed the  mill,  with  whatever  privileges  were  ap> 
purtenant  thereto,  and,  after  removing  the 
mill  and  dam,  placed  new  tide  gates  further 
up  the  stream,  by  wbi<ft  the  city  has  sinoe 
controlled  the  water  In  the  pond,  and,  to  some 
extent  remedied  the  evIL  In  1891  the 
councils  of  Portsmouth  authorised  a  commit- 
tee to  sell  and  convey  "any  lands  or  flats 
owned  by  the  dty  lying  dlreotly  east  of  tbe 
north  and  south  abutments  of  tbe  South  Mill 
Bridge  between  the  property  of  Charles  N. 
Osgood  and  that  of  the  late  James  W.  Nutter, 
the  city  reserving  the  full  width  of  the  pres- 
ent water  way  under  said  bridge  over  said 
flats  as  a  tide  way."  By  virtue  of  tbis  an- 
tbority,  tiie  committee,  on  November  23, 1801, 
sold  and  conveyed  to  one  Tucker  "all  the 
right  title,  and  interest  of  said  city  In  the 
lot  of  land  and  premises  situate  on  tbe  easter- 
ly side  of  South  MID.  Bridge,  so  called,  bound- 
ed *  *  *,  excepting  and  reserving  to  It 
said  dty,  the  right  to  bnlid  and  maintain  a 
sewer  or  water  course  from  said  bridge  to  said 
river,  tbe  width  of  the  sluice  through  and  un- 
der said  bridge."  The  site  of  tbe  old  tide 
mill  was  within  the  boundaries  described  in 
the  deed.  The  plaintiff  acquired  Tucker^s  title 
December  7,  1893,  and  it  Is  the  only  title  be 
baa.  The  defendant  subsequenUy  put  an  em- 
bankment across  the  pond  for  a  highway,  and 
fllled  In  around  tbe  pond,  materially  reducing 
Its  capacity  to  hold  water,  and  injuring  tbe 
mill  privilege  at  the  site  of  the  old  miU.  Tlie 
plaintiff  seeks  to  recover  for  this  injury.  If, 
upon  the  foregoing  facts,  the  plaintiff  is  enti- 
tled to  recover,  he  is  to  have  judgment  for 
damage  In  the  sum  of  one  dollar,  otberwlse 
there  is  to  be  judgment  for  tbe  d^endant: 

Calvin  Page,  John  S.  H.  Frink.  and  Samuel 
W.  Emery,  for  plaintiff.  E^est  L.  Guptill, 
John  W.  Kdley,  Joshua  Q.  Hall,  and  manfTnan, 
Young  ft  O'NeiU.  for  defendant 

PIKE,  J.  The  question  wheOier  the  tratez 
way  over  tbe  flats,  with  tbe  right  to  use  the 
water  flowing  in  and  out  of  the  mill  pond  as 
It  was  used  September  1,  1878,  was  or  could 
be  acquired  by  the  defendant's  grantor  by  iwe- 
scrlption,  bas  not  beien  considered.  AMiiTlng 


Digitized  by  Google 


FEAOSON  r.  BOTEB  BEEF  CO. 


.119 


ttiat  It  vaa  acquired.  It  passed  to  tlie  Sefend- 
ftnt  upon  Its  pnrcbase  of  September  1,  1878. 
Gibson  T.  Brockway,  8  N.  H.  465.  The  plain* 
tiff  claims  that  the  right  to  use  the  water  at 
the  old  mlU  site  passed  to  his  grantor  by  the 
defendant's  deed  of  November  28,  1891,  as  an 
appurtenance  to  the  premises  conveyed.  The 
committee  which  acted  for  the  defendant  In 
making  the  sale  to  the  plalutlffs  grantor  coold 
fire  title  to  only  such  land  aa  they  had  been 
authorized  to  convey.  Savage  v.  Rlx,  8  N.  H. 
263;  Backman  v.  Charlestown.  42  N.  H.  125, 
129.  This  authority  did  not  Include  a  sale  of 
tte  water  way  over  the  flats,  above  which 
was  the  old  mill  site,  and  to  which.  If  to  any 
land,  the  right  in  question  was  appurtenant. 
In  conferring  the  aothorl^,  the  defendant  ex- 
pressly reserved  "the  full  width  of  the  present 
water  way  *  *  *  as  a  tide  way."  If  the 
deed  given  to  Tucker  in  behalf  of  the  defend- 
ant can  properly  be  construed  as  Including  the 
right  claimed  by  the  plaintiff,  it  did  not  con- 
vey such  right,  because  the  committee  had 
DO  right  to  convey  it  Judgment  for  the  de- 
fenduL 

OHASB,  did  ]K«  sit  The  oflien  «m- 
cortedL 


(N  N.  H.  B84) 

PBABSON  V.  DOVER  BEBF  00. 

(Supreme  Court  of  New  Hampshire,  fitrafbrd. 
Joly  2a  1809.) 

DBCBar— EVIDINCK  —  CRHDIBILITT   OF  WIT* 
NBSS. 

1.  FlaintlfTs  testlmoDy.  in  an  action  for  de- 
ceit in  a  sale,  that  defendants  had  followed  him 
into  another  state,  where  he  liad  gone  for  a  day, 
and  there,  as  he  was  about  to  return,  caused  his 
arrest  Id  aa  action  for  the  purchase  -price,  U 
competent,  as  tending  to  show  that  defendants 
were  conscious  of  some  infirmity  in  their  claim. 

2.  Testimony  of  P.,  a  witness  for  defendants 
hi  an  action  for  deceit  In  a  sale,  that  he  follow* 
ed  plaintiff  to  another  stnte,  and  there  made  an 
affidavit  that  plnintiff  had  possessions  more  than 
he  needed  for  immediate  use,  and  was  about  to 
leave  the  state,  and  there  had  an  action  brought 
for  the  purchase  price  of  the  sale,  and  caused 

Eiaintiff's  arrest  jast  as,  at  the  end  of  the  day, 
e  was  about  to  return  home,  shows  the  bias 
and  ze.it  of  P.  in  behalf  of  defendants,  and  is 
comi>eteDt  on  the  question  of  his  credibility. 

3.  Plniutlff  io  .an  action  for  deceit  in  a  sale, 
referring  to  an  action  brought  by  defendants 
for  the  purchase  price,  in  which,  presumably,  uo 
judgment  had  been  rendered,  none  being  alleged, 
after  asking  the  questions.  "And  tlie  case  was 
decided  ognlust  yon,  wasn't  It?"  and  **Have  you 
collected  your  bill  as  a  result  of  that  suit?"  both 
of  which  were  excluded,  asked,  "Have  you  col- 
lected your  pay?''  which  question  was  allowed, 
tJoA,  answered  "No."  Held,  that  the  natural  ef- 
fect of  the  three  questions  and  the  answer  to  the 
last  w«a  to  inform  the  jury  that  the  trial  of  the 
former  action  resulted  adversely  to  defendant, 
and  that  this  was  prejudicial  error,  as  It  is  not 
competent  to  give  evidence  of  the  result  of  the 
Issues  in  a  rait  in  which  Judgment  has  not  been 
lendered. 

Ebowptlons  from  Strafford  county. 

Action  by  Frederick  C.  Pearson  against  the 
Dover  Beef  Company.   Verdict  for  plaintiff. 
Defendants  exc^t.  Bxception  mstalned. 
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Oase,  for  decett  In  a  sale  of  lanL  VenUct 
for  the  plaintiff.  The  plaintiff  and  one 
Fierce,  the  defendants'  agent  who  sold  tlie 
lard  to  the  plaintiff,  both  resided  In  Somers- 
worth,  and  the  plaintiff  carried  on  bnalness 
there.  It  appeared  from  the  cross-examina- 
tion of  the  plaintiff  that  the  Issaes  involved 
In  the  action  were  previously  litigated  before 
the  superior  court  in  Portland,  Me.,  In  an  ac- 
tion in  favor  of  the  defendants  against  him. 
In  which  he  testlSed.  TTpoa  redirect  exam- 
ination he  testlflcd,  subject  to  exception,  that 
he  was  arrested  npon  the  writ  In  that  action. 
In  Portland,  as  he  was  about  to  take  the  last 
train  of  cars  for  the  day  to  return  to  Somera- 
worth.  *  Pierce  was  called  as  a  witness  by  the 
defendants,  and  upon  cross-examination,  aft- 
er stating  that  he  went  to  Portland  In  the 
morning  of  the  day  of  the  arrest  on  the  same 
train  with  the  plaintiff,  arriving  about  10 
o'clock,  testified,  subject  to  exception,  that  be 
caused  the  action  to  be  brought,  and,  for 
the  purpose  of  obtaining  the  plalntlCTs  arrest, 
nuide  an  affidavit,  in  substance,  that  the  plain- 
tiff bad  possessions  more  than  he  needed  for 
Immediate  cse,  and  was  about  to  leave  the 
state;  that  .he  knew  something  about  the 
plalntlfTs  property  in  Somersworth.  and  pre- 
sumed that  he  had  cash;  that  between  6  and 
6  o'clock  In  the  afternoon,  and  within  a  few 
mlnntei  of  the  time  when  the  last  train  for 
Somersworth  was  to  start  he  pointed  out  the 
plaintiff  to  an  officer  at  the  depot,  who  arrest- 
ed him;  and  that  he  (the  witness)  returned 
home  on  that  train.  He  further  testified  on 
cross-examination,  subject  to  exception,  as  fol- 
lows: "Q,  And  you  made  It  [the  affidavit]  In 

*  *  *  Portland,  to  have  him  [the  plaintiff] 
arrested  there,  instead  of  taking  what  visibie 
property  he  had  In  Somersworth,  did  you?  A. 
Yes,  sir.   Q.  And  you  testified  in  that  case, 

♦  •  •  did  you?  A-  Tea.  sir.  Q.  And  that 
was  brought  before  Judge  Bouney,  when?  A. 
October,  1897.  Q.  And  the  case  was  decided 
against  you.  wasn't  it?  (Excluded.)  Q 
Have  yon  collected  your  bill,  as  a  result  of 
that  suit?  (Excluded.)  Q.  Have  you  collect- 
ed your  pay?   A.  No,  sir." 

Edgerly  &  Mathews,  for  plaintiff.  John  £1- 
vel  and  William  S.  Pierce,  for  defendants. 

CHASE.  J.  The  plaintlfiTs  testimony  In  re- 
lation to  his  arrest  was  competent  Apparent- 
ly, the  defendants  had  no  justifiable  excuse 
for  following  the  plaintiff  Into  Maine,  where 
he  happened  to  go  for  the  day.  and  causing 
his  arrest  there  just  as  he  was  about  to  start 
for  home.  This  state  afforded  them  ample 
provisions  for  collecting  their  claim,  among 
which  was  one  for  causing  his  arrest  If  he 
concealed  his  property  to  avoid  Its  attach- 
ment Pub.  SL  c.  221,  i  8.  The  evidence 
tended  to  show  that  the  defendants  were  un- 
willing to  submit  their  claim  to  the  usual 
course  of  litigation,  but  felt  the  need  of  re- 
sorting to  means  of  oppression  to  compel  a 
settlement;  that  tb^  were  conscious  ol  anme 
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Inflnnlly  In  their  claim,  which  wu  liable  to 
defeat  It  In  a  fair  trial  relating  to  Ita  merits. 

The  testimony  given  by  Pierce  concerning 
the  arrest  disclosed  his  bias  and  zeal  In  be- 
half of  the  defendants,  and  was  competent 
upon  the  qaestlon  of  his  credibility  as  a  wit- 
ness. 

Presumably,  no  Judgment  has  been  rendered 
In  the  Portland  suit  At  all  erents,  none  la 
alleged  In  the  pleadings  In  this  action.  Nei- 
ther party  was  at  liberty  to  introduce  erldence 
of  the  result  of  a  trial  of  the  Issues  In  the 
suit  preparatory  for  a  Judgment.  King  t. 
Chase,  15  N.  H.  9,  13,  14;  Hayward  t.  Bath, 
38  N.  H.  179,  186.  A  portion  of  the  plain- 
tiff's crosB-«2amlnatlon  of  Pierce  was  objec- 
tionable on  this  ground.  Immediately  follow- 
ing a  question  and  answer  showing  that  the 
case  had  been  tried,  this  question  was  asked 
the  witness:  "And  the  case  was  decided 
against  you,  wasn't  It?"  Besides  calling  for 
Incompetent  testimony,  the  question  is  oIh 
Jectlonable,  under  the  circumstances,  in  being 
dedaratlTo  In  form,  as  well  as  InterrogatlTe. 
The  witness  was  asked  to  conflrm  a  dedara^ 
tton  positively  asserted.  If  the  answer  had 
been  In  the  negative,  the  Jury  might  have 
been  In  doubt  whether  ^e  questioner  or  the 
witness  told  the  truth.  The  question  having 
been  ruled  out.  It  was  followed  by  another 
calling  for  the  same  Incompetent  testimony, 
and,  this  also  having  been  ruled  out,  the  wit- 
ness was  asked,  "Have  you  collected  your 
pay?"  and  answered,  "No^  sir."  The  natural 
effect  of  these  three  questions  and  the  answer 
to  the  last  one  was  to  Inform  the  Jury  that 
the  trial  of  the  Portland  suit  resulted  ad- 
versely to  the  defendants.  Although  the 
word  "collected,"  in  the  last  question,  was  not 
limited  by  the  phrase  "as  a  result  of  that 
suit,"  It  was  evidently  used  In  that  sense;  and 
the  question,  with  the  answer,  conveyed  the 
Idea  which  the  counsel  had  Just  previously  ex- 
pressed by  the  declaration  that  "the  case  was 
decided  against"  the  defendants.  The  Incom- 
petent testimony  was,  by  the  counsel's  persist- 
ence, gotten  before  the  Jury  In  spite  of  the 
court's  ruling,  and  Its  effect  was  necessarily 
prejudicial  to  the  defendants,  and  rendered 
the  trial  unfair.  For  this  reason,  the  verdict 
must  be  set  aside.  Bullard  v.  Railroad  Co., 
04  N.  H.  27,  Q  Atl.  838;  Demars  v.  Manufac- 
turing Co.,  67  N.  H.  404,  407.  40  AXL  902. 
l-Izcentlon  sustained. 

PARSONS,  J.,  did  not  sit  The  others  con- 
curred. 


l69  N.  H.  414) 

BAILEY  T.  BALLOU. 

(Supreme  Court  of  New  Hampshire.  Rocking- 
ham.   March  17,  1899.) 

FRADDULENT  C0NVBTANCE3-INTENT  —  CON- 
VBTANCB  BY  PARTNER  OP  HOUBSTBAD. 

Under  Pub.  St.  c.  201,  |  2Q,  providing  that 
"all  •  •  ♦  Bales  and  transfers,  whenever 
made.  If  fraudulent  ns  to  creditors,  shall  be 
void,"  etc,  where  a  member  of  a  firm  convey- 


ed his  homestead  to  Us  wife,  wlthont  eoosider- 
atlon,  at  a  time  when  bis  assets  and  the  assete 

of  the  firm,  a^de  from  the  homestead,  were  of 
a  value  barely  equal  to  the  amount  of  his  and 
the  firm's  debts,  the  conveyance  was  fraudulent 
la  fact  as  agalnat  creditors,  although  he  had  no 
Intention  to  hinder  or  delay  creditors,  but  wa^ 
posed  his  own  and  the  firm's  means  were  ample 
to  pay  all  creditors  In  full. 

Exceptions  from  Rockingham  county. 

Action  by  William  H.  Bailey,  as  assignee 
of  Ballou  &  Page,  against  Abble  T.  Ballou. 
From  a  decree  for  ^alntlfl.  defendant  ex- 
cepts.  Exception  overruled. 

Bill  In  equity,  by  the  assignee  of  BaBoa  A 
Page,  to  set  aside  deeda  pniportU^  to  ctm* 
vey  a  homestead  trom  Ballon  to  the  defend- 
ant, his  vlfe^  tbroogh  a  third  person.  Facta 
found  by  the  court  The  deeds  were  without 
conaldeFatknit  and  were  ezecnted  and  deliver- 
ed to  the  defendant  on  July  29,  1895,  at 
which  time  Ballou*!  asaets  and  the  aaseta  of 
the  firm,  aside  fnnn  the  taomeateadt  were  of 
a  value  barely  equal  to  Ute  amount  of  his 
and  the  fflrm's  Indebtedness.  In  making  the 
deeds,  Ballou  had  no  intention  to  hinder  or 
delay  his  own  or  tiie  firm's  creditora  In  the 
collection  of  ttielr  dalma,  bnt  supposed  that 
he  and  the  Ann  bad  ample  means  to  pay  their 
creditors  in  fuU.  Hm  firm  aubsequently  made 
losses,  and  became  embarrassed.  On  May  11. 
1890,  tbey  made  an  assignment  to  the  probate 
court,  and  the  plahitlff  waa  appointed  as- 
signee. The  firm  and  individual  estate  will 
each  pay  about  60  centa  on  the  dollar  of  their 
respectlTe  indebtedness.  A  substantial  part 
of  die  indebtedness  outstanding  at  the  date 
of  tba  assignment  existed  July  20,  1S95.  A 
decree  was  made  setting  aalde  the  deeds,  sub- 
ject to  tiw  defendants  exception,  irtildi  the 
defendant  moves  to  set  aside. 

Andrews  &  Andrews  and  Leach  A  Stevens, 
for  plaintiff.  Bnmham,  Brown  &  Warren,  for 
defendant, 

PIKE,  J.  The  'law  respecting  Insolvent 
debtors  provides  that  "all  *  *  *  sales  and 
transfers,  whenever  made.  If  fraudulent  as  to 
creditors,  shall  be  void;  and  the  assignee  may 
recover  •  •  •  any  property  so  •  •  • 
sold  or  transferred."  Pub.  St  &  201,  I  26. 
The  phrase,  "if  fraudulent  as  to  creditors," 
has  been  construed  to  mean  such  sales  or 
transfers  as  are  frauds  In  fact,  but  not  con 
structlve  frauds,  or  frauds  by  Intendment  of 
law.  "Gifts  or  conveyances  without  valua 
ble  consideration  are  not  mere  constructive 
frauds,  or  frauds  by  Intendment  of  law. 
Tbey  are,  as  against  creditors,  fraudulent  in 
fact."  Thonipsou  v.  Baty,  69  N.  H.  55. 
45  Atl.  666.  See,  also,  Coleman  v.  Burr,  93 
N.  Y.  17.  31;  BIUs  H.  Roberts  ft  Co.  v.  Vletor. 
130  N.  Y.  585,  600.  29  N.  E.  1025;  Smith  v. 
Reid,  134  N.  Y.  568.  575.  31  N.  E.  10S2.  The 
conveyance  which  Ballou  made  to  his  wife 
was  without  valuable  consideration,  was 
made  at  a  time  when  "bis  assets"  and  "the 
assets  of  the  firm"  remaining  after  the  con- 
veyance "were  of  a  value  barely  equal  to  the 
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amount  of  his  and  the  Arm's  tadebtednen" 
(Gore  T.  Campbell,  62  N.  H.  401.  408),  and 
was  "fraudnlent  In  fact"  agabut  his  cred* 
tton.  Thompson  t.  Betsy,  sopra.  Bzcep- 
tlon  oremiled. 

OHASB,  did  not  sit  The  others  oon- 
enrred. 


,cn  vt.  lEi) 

FRBSTON  r.  BUSSELL  et  sL 

(Sapreme  Oonrt  of  Vermont   OaledonU.  Jan. 

12,  1890.) 

'  IN80LVBNGT  —  PROFBRBNCE— BQUITABX^  A8- 

8I0NMENT. 

Dealers  in  lumber,  beUeviDsr  tbe  financial 
condition  of  a  contractor,  wlio  was  a  costomer, 
was  becoming  worse,  asked  tiim  to  give  orders 
in  parment  of  lumber  to  be  fomistiea  to  erect  a 
house,  on  tht  owner,  wlUch  he  conaaited  to  do, 
and  the  own«  agreed  to  pay  orders  to  the  extoit 
of  the  soms  due  under  the  contract  Htid  not 
within  V.  S.  {  2141,  avoiding  payments,  direct- 
ly or  indirectly  made  by  an  insolveot  within  four 
months  before  insolvency  proceedings,  to  a  cred- 
itor baring  reasonable  cause  to  beUere  him  in- 
solTont,  and  that  the  payment  was  made  in 
frand  of  the  law  relating  to  insolvency;  the 
agreement  being  made  more  than  four  months 
before  Insolvency  proceedings  against  the  con- 
tractor, but  the  orders  being  glren  and  payments 
made  within  Ihst  time. 

Exceptions  from  Caledonia  county  oomrt; 
Munsou,  Judge. 

Action  by  W.  H.  Preston,  assignee  of  one 
Lacbance.  against  Russell,  Follensby  &  Co. 
There  was  a  judgment  for  plaintiff,  and  de- 
fendants acept  Reversed. 

The  finding  of  the  court  npoa  the  subject 
of  the  arrangement  between  the  Insolvent, 
the  defendants,  and  Brooks  Bros.,  relating  to 
the  furnishing  of  the  lumber  and  the  giving 
and  payment  of  orders  ii  In  the  following  lan- 
guage: 'On  tbe  fall  of  18M.  as  early  as  No- 
vember 1st,  lAChance  took  a  contract  to  fur- 
nish the  material  and  build  a  house  for 
Brooks  Bros.,  to  cost  about  $3,600^  and  told 
the  defendants  of  bis  taking  tbe  contract, 
and  lliat  be  should  want  some  lumber;  and 
the  defendants,  believing  that  his  financial 
condition  was  becoming  worse,  decided  sot 
to  go  on  In  the  old  way;  and  Follensby,  by 
direction  of  the  firm,  saw  Lacbance,  and  told 
him  they  would  be  glad  to  furnish  him  the 
lumber,  but  they  should  want  him  to  give 
orders  on  Brooks  Bros.,  Instead  of  notes,  and 
Lacbance  replied  that  be  would  rather  do 
that  than  give  notes,  and  Follensby  said  that 
be  would  see  the  Bi'ooks  Bros,  about  It;  and 
FollenBl^  ^en  saw  Jonas  Brooks,  one  of  the 
toothers,  and  Inquired  whether  any  orders 
lAchance  gave  them  on  Brooks  Bras,  would 
be  taken  care  of,  and  Brooks  replied  that  If 
Oiey  were  owing  Lacbance  tbe  amount  ot  the 
order  they  would  make  them  good;  after 
wbldi,  and  before  the  delivery  of  the  lum- 
ber. Follensby  saw  Lacbance,  and  told  him 
vbat  Brooks  had  said." 


W.  P.  StaEtord  and  Harry  Blodgett,  for 
^ntlff.  Bates,  May  ft  Smonds,  tot  defend- 
ants. 

BOSS,  O.  J.  The  tdatntur,  assignee  of  the 
InsidTent's  estate,  sedcs  to  recover  f 900  paid 
by  tbe  Insolvoit,  within  four  months  bef(»e 
filing  petition  to  have  him  adjudged  to  be 
InsolToit,  to  the  defendants,  under  the  follow- 
ing drcumstaaces:  Tbe  Insolvent  was  a  car- 
penter and  builder,  and  the  defendants  were 
manufacturers  and  dealers  In  lumber.  He 
had  purchased  the  lumber  for  bis  building 
operations,  for  some  time,  of  the  defendants. 
In  the  fhU  of  1894  the  insolvent  was  Indebted 
to  the  defendanta  for  lumber  furnished;  was, 
In  fae^  InsdlTent,  and  was  bellered  to  be 
IttsolTent  by  the  defendants.  Previously  to 
this  time  the  defoidants  had  sold  him  lum- 
ber, from  time  to  time,  as  needed  by  him  In 
execntloD  of  his  building  contracts,  and  tak- 
en notes  from  him,  payable  at  a  bank  of 
whlcih  <me  of  the  defendants  was  a  director. 
These  notes  were  sometimes  paid  wh»  doe, 
but  cttea  bad  to  be  renewed.  In  the  tall  of 
18M  this  director  believed  that  Oie  insolvent 
was  in  tsUlng  circumstances,  and  objected 
to  giving  him  further  credit  Tbe  Inscdrent 
then  to(A  a  contract  to  buUd  a  house  tor 
Brooks  Bros.,  to  cost  about  ¥3,500.  Brooks 
Bros,  were  responrible  flnandally.  The  In- 
solrent  a^iUed  to  the  defendants  to  fumlsb 
him  with  lumber  for  this  bouse.  The  par- 
ties had  negotiations,  which  resulted  in  the 
defendants  agreeing  to  fumlsb  the  insol-nnt 
the  lumber  necessary  to  build  the  house,  to 
be  paid  for  by  Brooks  Bros,  on  orders  given 
by  the  insolvent;  wlilcb  orders  Brooks  Bros, 
agreed  to  honor  so  far  as  they  should  be 
owing  the  Insolvent  on  the  contract  at  the 
time  the  orders  should  be  given.  IIiIb  agree- 
ment was  amcluded  in  November,  1804,  more 
than  four  montbs  before  the  Insolvent  peti- 
tion was  filed.  Within  the  following  four 
months,  but  the  exact  dates  are  not  ftnmd. 
the  defendants  furnished  the  Insolvmt  about 
$1,000  worth  of  lumber  for  the  house,  and 
the  same  was  paid  for,  agreeably  to  the 
agreement  Of  ihe  parties,  by  Brooks  Bros.,  on 
the  orders  given  the  defendant  by  the  In- 
solvent One  order  was  for  ¥300,  drawn  and 
paid  tbe  Ist  of  January,  1805,  and  tbe  other 
for  ¥400^  drawn  and  paid  tbe  last  of  Febru- 
ary, 1805. 

The  contwtlou  Is  whether,  under  the  In- 
solvent law  In  regard  to  payments  made  In 
fraud  of  It.  tbe  assignee  Is  entitled  to  re- 
cover this  amount  frdm  the  defendants.  The 
section  of  tbe  statute  relating  to  this  subject 
is  2141,  wbl(^  reads:  "If  a  person  being  In- 
solvent; or  to  contem{datIon  ot  Insolvency, 
wlthto  four  months  before  tbe  filing  of  the 
petition  by  <nr  gainst  bim,  with  a  view  to 
give  a  preference  to  a  creditor  or  person  hav- 
ing a  claim  against  him,  or  who  Is  under  a 
liability  tot  him,  *  •  •  makes  a  payment 
*  *  *  either  dliecUy  or  Indirectly,  abso- 
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Intdy  or  condltloiuilly,  the  pencn  ncetvliic 
■nch  payment  •  •  •  haTinc  leaKHiAlde 
canse  to  beliere  audi  person  buolTent,  or  In 
contemplation  of  baotreacj,  and  tbat  mcb 
parment  •  •  *  Lb  made  In  fraud  of  tUe 
law  relating  to  buolTeacy,  tbe  same  sball  be 
held  void,  and  the  assignee  may  reeover  the 
property,  or  value  thereof  from  the  person 
■0  receiving  or  to  be  benefited  thereby."  It 
Is  observable  that  this  section  does  not  pro- 
hibit all  dealing  with  a  person  known  to  be 
Insolvent  or  In  contemplation  of  Insolvency, 
nor  does  It  prohibit  recovering  payments 
from  him.  It  does  jnohiblt  all  such  dealings 
or  receipt  of  p^ments  as  are  made  In  fraud 
of  the  laws  relating  to  insolvency.  Tbe  con- 
trolling principle  of  such  laws  Is  to  secure  a 
ratable  distribution  of  tbe  lusolventfs  prop- 
erty among  his  then  existing  creditors.  Pay- 
ment of  a  fully  secured  debt  on  surrender  ot 
tbe  securl^  Is  not  prohibited,  nor  a  sale  of 
the  Insolvent's  property  with  or  without  pay- 
ment therefor,  nor  a  fair  exchange  of  prop- 
erty by  him,  nor  a  loaning  of  money  and  giv- 
ing security  therefor,  nor  any  fair  dealing  by 
the  Insolvent  with  his  property,  unless  it  oper- 
ates to  defeat  a  ratable  distribution  of  his 
property  among  his  then  existing  creditors. 
Morey  v.  Milllken,  86  Me.  481,  30  AtL  102; 
WUUams  v.  CoggeshaU.  11  Oush.  442;  Tif- 
fany V.  Institution,  18  WalL  375;  Dalrymple 
V.  Hillenbrand,  62  N.  T.  5;  Ex  parte  Ames 
<Iu  re  McKay  &  Aldus)  7  N.  B.  B.  230,  Fed. 
Cas.  No.  S23;  Bush  v.  Boutelle,  156  Mass. 
167,  30  N.  K  607,  82  Am.  St  Bep.  442.  and 
note;  Stevens  v.  Blanchard.  3  Custa.  169.  Many 
more  like  decisions  could  be  added.  On  these 
principles,  when  this  agreement  was  entered 
Into,  tbe  defendants  could  have  sold  the  In- 
-solvent  lumber  for  the  house,  and  the  insol- 
vent could  have  gone  to  Brooks  Bros.,  and 
have  gotten  the  money,  and  liave  paid  for 
such  lumber  when  and  as  delivered,  because 
such  transactions  would  not  have  been  In 
fraud  of  tbe  laws  relating  to  Insolvency.  It 
would  have  been  no  more  than  aa  exchange 
«f  lumber  delivered  by  tbe  defendants  to 
create  a  fund  In  Brooks  Bros.'  bands  for 
money  taken  from  the  fund  so  created.  Was 
tbe  agreement  made  and  carried  Into  execu- 
tion any  more  than  this?  Tbe  defendantSt 
when  applied  to  to  furnish  the  lumber  to  en- 
able the  Insolvent  to  erect  the  house  referred 
to,  let  him  have  It  on  his  own  credit.  They 
proposed  that  It  should  be  paid  for  on  orders 
by  Brooks  Bros,  for  the  erection  of  whose 
house  the  lumber  was  to  be  furnished.  This 
tbe  Insolvent  assented  to,  and  thereby  agreed 
that  tbe  lumber  so  furnished  should  be  paid 
for  from  the  fund  to  be  thereby  created  In 
Brooks  Bros.'  hands.  He  was  not  bound  to 
pay  for  It  In  any  other  manner  If  he  tendered 
payment  In  this  manner;  nor  could  the  de- 
fendants, on  such  tender  being  made,  have 
enforced  payment  In  any  other  manner.  By 
tbe  agreement  tbe  insolvent  not  only  bound 
blnuelf  to  give  lucb  orders,  bat  Impliedly 


agreed  there  should  be  fonds  In  Brooks  BnMk* 
hands  to  answw  them;  otberwtse,  such  or- 
ders would  not  operate  aa  payments  for  the 
lumber.  Nor  was  ttaU  the  wbole  of  th« 
agreement  Brooks  Bros,  became  party  to  It 
and  became  bound  to  make  the  paymenta,  If 
the  orders  were  given,  and  funds  remained  In 
their  hands.  If,  therefore,  the  defendants 
and  the  Insolvent  performed  their  respective 
parts  of  the  agreement  Brooks  Bm.  becizne 
obligated  to  make  tbe  imymenta  wblcfa  they 
did  make  to  these  defendants.  The  defend- 
ants and  lns(dvent  respectively,  performed 
their  parts  of  the  agreement  and  thereby 
Brooks  Bros,  became  oUlgated  to  make  the , 
payments  souj^t  to  be  recovered,  and  sndi  * 
payments  were  made  by  Brooks  Bros.  Ui  dis- 
charge of  their  obligation,  and  received  by 
the  defendants  as  coming  from  Brooks  Bros, 
under  the  agreement  Under  It  the  defend- 
ants' Inmber,  througb  the  Insolvent  as  an  In- 
termediate party,  was  to  and  did  go  Into  the 
erection  of  the  house  for  Brooks  Bros.,  and 
thereby  create  a  fund  In  their  bands  out  of 
which  Brooks  Bros,  were  to  and  did  pay  the 
defendants  hi  discharge  of  the  obligation  of 
tbemselves  and  of  the  insolvent  By  the 
agreement  none  of  the  Insolvent's  property 
then  In  existence  was  to  be  used  to  pay  for 
the  defendants'  lumber,  nor  docs  It  appear 
that  the  Insolvent  contracted  a  debt  proved 
or  provable  against  his  estate  In  the  erectltm 
of  the  house.  The  sale  of  this  lumber  was 
not  on  the  credit  of  the  Insolvent,  but  on  the 
credit  ot  Brooks  Bros.,  who  were  known  to 
the  defendants  to  be  financially  responsible. 
It  is  found  "the  lumber  would  not  bave  been 
delivered  but  for  the  arrangemente  stated." 
Hence,  on  the  facte  found,  the  paymente 
sought  to  be  recovered  were  made  by  Brooks 
Bros.  In  discharge  of  the  obligation  assumed 
by  them  when  the  contract  for  tbe  purchase 
of  the  lumber  was  entered  Into.  This  waa 
more  than  four  months  before  the  Insolvency 
proceedings  were  recommenced,  and  tbe  con- 
tract was  not  in  fraud  of  the  laws  relating 
to  Insolvency.  It  did  not  and  could  not  .re- 
duce the  insolvent's  then  means  available  tor 
the  payment  of  his  then  existing  debts,  but 
If  successful,  might  add  thereto,  at  least  to 
the  extent  the  Insolvent's  personal  labor  and 
skill  entered  Into  the  erection  of  the  bouse. 
Such  contract,  although  not  in  writing,  was 
good  between  the  parties  (Noyes  v.  Brown,  33 
Vt  431),  and  operated  at  Ite  date  to  assign 
equitably,  at  least  to  the  defendants,  so  much 
of  the  contract  price  for  the  erection  of  the 
house  as  might  be  required  to  pay  for  tbe 
lumber.  Blln  v.  Pierce,  20  Vt  25.  Equity 
regards  and  treate  that  as  done  which  In  good 
conscience  ought  to  be  done.  1  Pom.  Eq.  Jur. 
i  364.  In  Blln  V.  Pierce  It  Is  held  tbat  a  debt 
equitably  assigned  in  good  foJth  more  than 
four  months  before  the  commencement  of 
proceedings  in  bankruptcy  is  protected  to  the 
assignee  against  such  proceedings.  Under 
that  decision,  If  the  debt  txom  Brooks  Braa. 


Digitized  by  Google 


vt.) 


i>B£STOK  T.  &USSSLL. 


117 


had  been  due  absolutely,  tbe  agreement  be- 
tween these  parties  would  have  been  a  ToUd 
AsslsnmeDt  at  law  of  so  much  of  the  contract 
price  as  should  be  required  to  pay  the  defend- 
ants. The  agreement  operated  to  make  tho 
equltaUe  assignment,  and  not  the  orders  snb- 
seqnently  given  by  the  Insolvent  The  lumber 
was  sold  and  delivered  on  the  strength  of  the 
agreement.  The  fund  potentially  existing  by 
reason  of  the  agreement  in  Brooks  Bros.* 
bands,  so  far  as  necessary,  was  appropriated 
to  tbe  payment  for  the  lumber.  The  orders ' 
were  required  to  make  certain  the  sum  so  ap- 
propriated. When  the  contract  was  made, 
die  smn  required  to  pay  for  tbe  necessary 
lumber  was  not  ascertained,  and  could  not 
well  be,  only  as  the  work  on  the  house  pro- 
gressed. Ko  [lartlcnlar  form  of  words  Is 
necessary  to  make  an  equitable  assignment 
The  Intention  of  the  parties  to  the  agreement, 
sathered  from  the  language  used,  read  tn  the 
llfht  of  existing  circumstances,  controls,  as  In 
an  agreements.  Many  cases  and  works  of 
elementary  writers  might  be  cited  illustrative 
of  tbe  doctrine  of  equitable  assignments.  The 
general  principles  governing  such  assign- 
menta  are  well  expressed  by  Green,  V.  C,  In 
the  opinion  In  Bank  of  Harlem  v.  City  of 
Bayonne,  48  N.  3.  Eq.  246,  21  AtL  47S,  found 
In  a  note  to  McDanlel  v.  Maxwell  (Or.)  28 
Am.  St  Bep.  746  (s.  c.  27  Pac.  952).  He 
says:  '^t  was  settled  that  an  assignment  for 
a  valuable  consideration,  of  a  sum  of  money 
doe  or  to  grow  due  on  the  performance  of  an 
existing  contract,  will,  on  notice  thereof  be- 
ing given  to  the  debtor,  operate  at  once,  or 
when  the  fund  Is  created,  as  an  equitable  aa- 
slgnment  of  so  much  of  the  fund  as  la  cov- 
ered thereby,  subject  to  all  valid  prior  char^ 
gea.  Trustees,  etc.,  v.  Heath,  16  N.  J.  Sq. 
22;  Shannon  v.  Mayor,  etc.,  37  N.  J.  Eq.  123; 
Kirtland  v.  Moore,  40  N.  J.  Bq.  106;  Brokaw 
T.  Brokaw.  41  N.  J.  Eq.  304,  7  AU.  414;  Laoer 
T.  Dunn,  116  N.  T.  405,  22  N.  E.  270;  8  Pom. 
Bq.  Jnr.  {  1280.  While,  properly  speaking, 
an  assignment  cannot  be  made  of  a  subject 
which  does  not  exist— such  as  a  fund  to  be- 
come due  on  the  future  performance  of  a  sub- 
aisting  contract,— yet  equity,  on  the  possible 
debt  ripening  Into  an  enforceable  specified 
DKUiey  liability,  treats  the  agreement  as  an 
aaalgnment  pro  tanto  of  the  fund,  and  by 
force  thereof  vesta  the  equitable  title  to  the 
DKMiey  in  the  assignee.  Field  v.  Mayor,  etc., 
6  N.  Y.  170,  67  Am.  Dec.  436,  and  note;  HaU 
T.  Olty  of  Buffalo,  •40  N.  T.  193;  Brill  v. 
Tnttle,  81  K.  Y.  454,  457;  Brown  v.  Dunn,  60 
N.  J.  Law,  111,  113,  11  Aa  149;  8  Pom.  Eq. 
Jnr.  H  1280,  1283,  note  2.  To  impound  the 
amount  in  the  hands  of  the  debtor,  notice  of 
the  assignment  must  be  given  to  him;  bat  no 
particular  form  of  notice  Is  required.  Any 
writing  or  act  which  clearly  Indicates  that  the 
ajwifinor  Intends  to  make  over  tbe  fund  be- 
longing to  blm  amount!  In  eqoltjr  to  an  ai> 


Bignment  of  tbe  funds.  Bower  v.  Stone  Co^ 
SO  N.  J.  Eq.  171;  Lyon  v.  Bower,  Id.  340; 
Shannon  t.  Mayor,  etc.,  87  N.  J.  Bq.  123.  On 
notice  being  given  to  the  debtw,  and  the 
sum's  being  earned  under  the  contract,  Uiis 
debtor  becomes  trustee,  as  quasi  trustee,  for 
the  assignee,  as  to  the  amount  assigned,  sub- 
ject to  existing  equities  and  valid  prior  char- 
ges thereon.  HaU  v.  City  of  Buffalo,  *40  N. 
Y.  193.  From  this  it  follows  that  neither 
payment  to,  nor  a  release  or  discharge  by, 
the  assignor,  after  notice  of  the  assignment 
can  affect  tbe  rights  of  tbe  assignee  against 
the  debtor.  Jones  v.  Farrell,  1  De  Gex  &  J. 
208;  Brill  v.  TutUe,  81  N.  Y.  454;  Field  v. 
Mayor,  etc.,  6  N.  Y.  179.  67  Am.  Dea  486;  In- 
habitants of  North  Bergen  v.  Eager,  41  N. 
J.  Law,  184;  2  Pom.  Eq.  Jur.  S  704.  It  is 
evident  from  this  statement  of  the  Incidents 
of  an  equitable  assignment  that  acceptance 
by  the  debtor  of  the  order  or  assignment  is 
not  in  equity,  necessary  to  the  validity  as  a 
transfer  pro  tonto  of  a  fund  in  his  hands.  It 
takes  effect  from  the  acts  of  the  assignor  and 
assignee,  and  the  debtor,  so  far  as  the  right 
to  the  fund  is  concerned.  Is  but  the  instru- 
ment through  whom  the  transfer  i^  to  be  ac- 
tually made.  The  debtor's  acceptance  or 
promise  gives  the  assignee  an  action  of  law 
against  him,  not  on  the  assignment  but  on 
the  promise.  In  equity  It  neither  creates,  in- 
creases, nor  diminishes  bis  liability  to  the  as- 
signee.  8  Pom.  Eq.  Jur.  S  1280,  and  note  1." 

On  these  principles,  as  the  lumber  was  de- 
livered, from  time  to  time,  under  the  con- 
tract not  only  was  the  fund  in  Brooks  Bros.' 
hand  Increased  to  the  extent  of  its  value,  but 
to  that  extent  the  fund  became  thereupon  eq- 
uitably tbi»  property  of  the  defendants,  and 
never  the  property  of  the  Insolvent  If  the 
Insolvent  had  refused  or  neglected  to  give 
the  orders,  equity  would  have  seized  so  much 
of  the  fund  in  Brooks  Bros.'  hands  as  had 
thus  been  appropriated  to  payment  for  the 
lumber,  and  applied  It  to  that  end  without 
the  orders.  The  defendants,  also,  at  law* 
could  have  enforced  payment  on  the  promise 
of  Brooks  Bros.  While  the  doctrine  of  eq- 
uitable assignment  has  not  been  fully  stated 
in  any  of  our  decided  cases,  so  far  as  I  am 
aware,  it  has  been  frequently  ai^Ued,  and  al- 
ways In  harmony  with  the  doctrine  stated. 
Claflin  v.  KlmbaU,  62  Vt.  6;  Hutchlni  v. 
Watts,  86  Vt  360;  Webster  T.  MoranvIUe, 
30  Vt  701;  Downer  v.  Marsh,  28  Vt  668; 
Thayer  v.  Kelley,  Id.  10;  Spaflord  v.  Page, 
16  Vt  400;  Upton  v.  Moore,  44  Vt  B&2; 
Bank  V.  Post  65  Vt  222,  26  Aa  1093;  Trow 
V.  Braley,  66  Vt.  660;  Wescott  v.  Potter,  40 
Vt  271;  Strong  v.  Strong,  2  Aiken,  878: 
Lampson  v.  Fletcher,  1  Vt  168.  See,  also, 
subject  "Assignments,"  2  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  11,  1017,  1026,  1031.  1055,  1036, 
1060.  Judgment  reversed,  and  Jodgmeat  fttr 
defendants  to  recover  their  coeta, 
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(M  Me.  71) 

SULLIVAN  T.  CITT  OF  LEWISTON. 
(Supreme  Jodidal  Court  of  Maine.  Jam  S, 
18990 

PAUPBRS-8UFP0RT  BT  INHABITANT— NOTI  OB 
— ORDINANCB. 
The  notice  and  reauest  to  overseers  required 
by  the  statute  to  autaorize  ao  inhabitant  of  a 
town  or  city  to  recover  expenaea  necessarily  ex- 
pended for  the  relief  of  a  pauper  in  such  town  or 
city  may,  In  the  city  of  Lewiuton,  be  given  to  the 
clerk  or  agent  of  the  overseers;  an  ordinance  of 
the  city  providing  that  its  overseers  may  ap- 
point "a  clerli  or  agent"  to  act  for  them,  under 
their  direction  and  approTaL 
(Official.) 

Exceptloiu  from  SQpreme  Jodlcial  court,  An- 
droecoggin  county. 

This  wiu  an  bcUoo  brought  b;  Market 
SnlUvan  to  recover  from  tbe  city  of  Lewiston 
tbe  sum  of  ^1  for  board,  care,  and  ntirsliig 
of  her  brother,  Daniel  McCartj,  from  Noron- 
ber  3,  1891,  to  Febraair  8,  ISM,  821  days,  at 
f  1  per  day.  At  the  trial  at  Uie  April  term  in 
AndroBo^gln  county,  boweTer,  the  plaintiff 
admitted  her  inability  to  prove  tbe  required 
notice  npon  the  oTerseera  of  the  poor  prior  to 
May  81,  1882,  and  made  no  claim  to  recover 
from  NoTember  S,  1801,  to  that  date.  The 
verdict  waa  for  the  plalntlfl,  damages  being 
assessed  at  9418.87,  and  the  defendant  sought 
for  a  new  trial  on  the  castomary  grounds. 
Glxceptlons  overmled. 

Argued  before  PETERS,  C  J.,  and  EMBRT, 
HASKEIiL,  WHITEHOUSB,  WISWBLI^ 
'  and  SAVAOB,  JJ. 

Ralph  W.  Crockett,  for  plalntlfE.  JtAin  L, 
Ueade,  City  Sol.,  for  defendant 

PETERS,  O.  J.  This  Is  an  action  brought 
Oy  one  of  its  Inhabitanta  agaiust  the  city  of 
Lewiston  under  this  statutory  proTlston: 
'Towns  shall  pay  expenses  necessarily  incur- 
red for  tbe  relief  of  paupers  by  an  inhabitant 
not  liable  for  their  support,  after  notice  and 
request  to  the  overseers,  until  provision  Is 
made  for  them."  Rev.  St  c.  24,  $  43.'  A 
question  arose  at  the  trial  whether  notice 
to  a  clerk  or  agent  of  the  overseers  Is  a  no- 
tice to  the  overseers  themselves.  We  think 
so,  In  all  cases  where  the  municipality  author- 
izes the  overseers  to  employ  a  clerk  or  agent 
at  its  expense,  and  clothes  him  with  such 
ministerial  fuuctious  as  did  the  city  of  Lewis- 
ton  In  the  present  case.  (Thapter  14  of  tbe 
Revised  Ordinances  of  the  city  (section  1) 
reads  thus:  "The  mayor  and  aldennen  shall 
constitute  the  overseers  of  tbe  poor,  and  as 
such  shall  haye  the  right  to  appoint  a  clerk 
or  agent  to  act  for,  and  under  the  direction 
and  approval  of,  said  overseers;  and  said 
clerk  or  agent  shall  receive  such  compensation 
for  his  services  as  the  city  coimcll  shall  pre- 
scribe." Section  2  of  the  same  chapter  pro- 
vides that  such  agent  or  clerk  shall  be  sworn, 
keep  a  fair  and  intelligent  record  of  the  do- 
ings of  tbe  board,  and  perform  generally  such 
Krrlcea  as  In  the  Une  of  their  duties  they 
might  Impose  on  hhn.   He  was  habitually  in 


attendance  at  their  office,  and  they  were  rare- 
ly there  except  at  stated  meetings.  Their 
own  convenience,  as  well  as  that  of  -the  pub- 
lic, was  better  served  by  communicating  no- 
tices to  them  through  one  who  was  their 
agent  as  well  as  clerk. 

The  verdict  is  manifestly  too  large.  The 
plaintiflF  Is  entitled  to  compensation  for  her 
services  In  the  care  of  her  sick  brother  tor. 
as  nearly  as  may  be  reckoned,  92  days,  al- 
though she  performed  similar  services  for  a 
"previous  period  for  which  she  cannot  recover 
for  failure  to  give  seasonable  and  necessary 
notice.  A  calculation  based  on  the  dlQerent 
votes  of  the  city,  and  tbe  admissions  of  the 
plaintiff,  after  deducting  sums  already  receiv- 
ed, win  give  the  plaintiff  ¥1(^.12.  Instead  of 
$418.37,  the  amount  of  tbe  verdict. 

Exceptions  and  motion  overruled,  If  plain- 
tiff remits  as  indicated;  otherwise  moUon  to 
be  sustained. 


(93  Mc.  "!> 

STATE  V.  BOARDUAN. 
OSopieme  Jndldal  C^urt  of  Maine.  Svae  S» 

1890.) 

TOWN  BT-UW-^PROVAL.— USB  OF  BIOHWAY 
-^VIDBNCB. 

1.  An  ordinance,  or  town  by-law,  which  sets 
apart  and  designates  a  certun  portion  of  the 
street  or  highway  over  and  upon  which  may  be 
transported  on  wheels  limestone  and  otlier  ma- 
terials, where  the  load,  ezclu^ve  of  cart  or  vebi- 
de,  exceeds  2,1300  pounds  in  weight  and  prohib- 
iting ttiuler  a  penalty  all  persona  from  using  any 
other  portion  of  the  street  for  such  purposes,  is 
not  required  to  be  approved  by  the  county  com- 
missioners or  &  Justice  ot  this  court  in  order  to 
become  valid. 

2.  Such  a  by-law  is  not  inconsistent  with  any 
law  of  the  state.  It  does  not  deprive  a  person 
of  any  right;  it  ^mply  regulates  the  ezorase  of 
it  and  affords  all  trnveien  much  better  oppor- 
tunities for  travel  than  they  would  otherwise  eu- 
joy. 

3.  Whether  such  a  by-law  is  reasonable  and 
v.ilid  with  reference  to  the  way  and  locality  In 
this  case,  Adtf,  that  the  porUon  of  the  street 
which  may  be  used  by  heavily  loaded  veliicles 
must  be  reasonably  suitable  for  the  purpose, 
and  the  by-law  will  be  valid  or  invalid,  depend- 
ing upon  whether  that  portion  of  the  way  to 
which  such  vehicles  are  restricted  is  or  is  not 
reasouably  suitable  for  the  purpose.- 

4.  Wbere  the  defendant  charged  with  violat- 
ing such  a  by-law  offered  evidence  to  ^rove  that 
the  portion  of  the  street  to  witich  his  heavily 
loaded  team  was  restricted  waa  absolntely  im- 
passable, held,  that  the  evidmce  should  have 
been  admitted,  because,  if  true,  tiie  by-4aw  be- 
came  unreasonable. 

5.  l^e  question  of  the  reasonableness  of  a  by- 
law ia  tor  the  determination  of  the  court.  Cer- 
tain facta  are  to  be  itassed  upon  by  the  jury, 
but  the  standard  upon  tbe  question  of  the  rea- 
sonableness or  otherwise  of  the  liy-law  is  estab- 
lished by  the  court 

(Official.) 

Exceptions  from  supreme  Judicial  court, 
Knox  county. 

John  Boardman  was  convicted  of  violating 
a  town  ordinance,  and  excepts.  Exceptions 

sustained. 

This  was  a  complaint  for  alleged  violation, 
of  a  by-law  of  the  town  of  Uodcport  prohibit- 
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Ing  tbe  use  of  a  certain  portion  of  Union 
street  in  tbat  town,  by  beavlly  loaded  teama. 
The  defendant  waa  convicted  before  a  trial 
JoBtlce.  and  appealed  to  tiila  conrt  altting  at 
Dial  priua. 

In  addition  to  otber  gronnda  of  defoue, 
wUcb  are  stated  In  tbe  opinion  of  the  conrt, 
the  defendant  offered  evidence  to  show  "that 
the  portion  ot  the  street  covfiored  by  the  t^- 
law,  nnder  which  this  complaint  waa  made, 
naa^  at  the  time  the  offense  was  alleged  to 
have  been  committed,  and  tor  years  prior 
thereto  had  been,  constantly  osed  by  the  team- 
stem  in  baoUng  lime  rock  from  the  quarriea 
'Dear  the  Camden  line  to  the  fcUns  at  Rockport, 
a  distance  of  acone  half  mile;  that  the  con- 
stant hauling  of  aodi  heavy  loads  of  rock, 
BTeraglng  three  or  four  tona  per.  load,  exdn- 
Blve  of  weight  of  the  team,  over  and  npon  aaid 
l&-foot  space  of  reserved  or  specified  part  of 
the  road,  had  cot  deqi  mta  In  that  part  of  the 
road,  and  thrown  np  great  ridges  of  earth, 
making  it  very  difficolt  or  wril-nlgh  impossi- 
ble to  keep  that  portion  of  the  road  In  snlt- 
aUe  repair  for  the  passage  of  ordinary  teams 
at  all  times;  that  the  defendant,  carrying  on 
the  bosiness  of  freighter  or  teamster,  hauling 
freight  between  Oamden  and  Bocklaad.  used 
the  kind  of  cart  or  team  In  common  nse  for 
carriage  ot  miscellaneous  freight,  to  wit,  a 
Jigger  or  along  body,  baring  the  body  of  the 
rart  leas  than  el^t  inchea  from  ttie  ground 
when  light,  the  body  hung  low  tw  ctrnven- 
ience  In  loading  and  nnloading  heavy  freight; 
tbat  owing  to  the  rutted  and  ridged  condition 
of  tlila  aald  15-toot  qiace  he  found  It  Ua^DOih 
sible  dnring  the  greater  part  of  the  time  to 
drive  OTer  It  with  hig  loaded  Jigger,  the 
wel^t  ot  a  heavy  load  causing  ttie  body  of 
the  Jigger  to  'sqnatf  or  aettle  aome  two  indiea 
or'W>re;  tliat  npon  the  Oaj  named  In  the 
onnplalnt  he  drove  over  aald  Union  atreet 
with  hla  jigger  loaded  with  a  7,00(HKnmd  an- 
chor, the  body  of  the  Jigger  by  reason  of  this 
weight  being  pressed  down  to  within  six 
Inches  of  the  level  ground;  that  when  he 
came  np  to  the  quarry  road,  where  the  auarry 
road  conies  up  Into  the  main  road,  as  waa 
hla  coatom,  he  drove  Into  that  154oot  limit; 
tbat  be  drove  there  a  short  distance  befMe 
he  found  tbat  the  body  waa  very  likely  to 
drag  In  a  very  short  time;  that  the  rata 
there  ahead  of  him  as  far  as  he  could 
see;  be  knew  the  minute  the  body  dragged 
tbat  be  was  stalled,  and  could  not  get  out; 
that  he  coold  not  yank  It  out  by  patting  on 
lioraes;  that  It  would  brodc  the  Jigger,  and 
rather  than  that  he  got  out  of  the  rntt  when 
be  could." 

The  d^endant  also  offered  evidence  tend- 
Inz  to  ahow  that  the  rutted  and  tldged  condi- 
tion of  the  aald  IK-toot  strip  of  road,  making 
it  bnpaasable  for  a  loaded  Jigger,  waa  ita  con- 
stant and  normal  condition  during  all  that 
portton  of  the  year  when  lime  rock  was  haul- 
ed over  that  portion  of  flie  road  on  irtieela. 
maUag  It  an  absolute  Impoaalblllty  toe  him 
to  comply  with  the  terma  of  the  by-law;  and 


that,  If  compelled  to  comply  atrlctly  with  Ita 
terma,  his  business  as  freighter  must  be  ei- 
ther entirely  given  up,  or  so  far  Injured  as  to 
result  In  serious  financial  loss  to  hluL  But 
the  presiding  Justice  excluded  the  evidence, 
on  the  ground  that  it  was  immaterial.  It  not 
being  claimed  that  the  condition  of  the  high- 
way within  15  feet  of  the  westerly  tall  of 
the  electric  road  waa  doe  to  any  sodden  or 
unforeaeen  emergency. 

To  the  rulings  of  the  presiding  Justice  relat- 
ing to  the  by-law,  and  excluding  the  evidence 
offered,  the  defendant,  after  a  VMdlct  <tf 
guilty,  as  directed  by  the  court,  took  excep- 
tions. 

Argued  before  BMBRT,  HASKELL, 
WHITBHOUSB,  WISWBLL,  STBOUT,  and 

FOGLDR,  JJ. 

Washington  B.  Prescott,  C!a  At^.,  for  the 
State.  M.  T.  Orawftndt  for  defoidant 

WISW£1LL,  J.  Complaint  tOT  the  alleged 
violation  of  the  following  ordinance  or  by- 
law of  the  town  of  Bockport:  "All  of  that 
portion  of  Unltm  street  In  Rockport  situated 
northerly  and  westerly  and  within  fifteen  (15) 
feet  of  the  northerly  and  westerly  rail  of 
tbe  Electric  A.  B.  tra^  la  hereby  set  apart 
and  designated  as  the  portftA  ot  said  street 
ovw  and  upon  which  llmeBtone  may  be  trans- 
ported on  wheels,  also  all  other  material  on 
wheels,  where  the  load,  exclusive  of  cart, 
wagon  or  vehicle,  exceeds  2,600  pounds  in 
weight;  and  all  persons  are  prohibited  from 
using  any  other  portion  ot  aald  street  tor  the 
pnrpoaes  aforesaid;  and  any  person  »igaged 
In  tranaporting  limestone  m  wheda  or  other 
material  of  the  weight  aforeaald,  <m  wheela, 
nslng  any  other  portion  of  said  atreet  for  anch 
purpose,  shall  be  fined  not  less  than  two  nor 
more  than  five  dollara  for  eacdi  offense,  to 
be  recovered,  by  complaint,  to  the  use  of  tbe 
town  of  Rockport" 

The  reap<mdent  attacks  tiw  validity  of  thia 
by-law  upon  three  grounds,  namely:  Because 
It  had  never  been  approved  by  the  county 
commissioners  of  Knox  county  or  b^  a  jus- 
tice of  the  sosneme  judicial  conrt;  because  It 
la  incoulatent  witii  the  laws  of  the  state; 
and  because  It  Is  unreasonable.  Must  socb 
an  ordinance  be  approved  by  the  county  com- 
missioners or  1^  a  justice  of  this  coortT  We 
think  not 

The  legislature  of  this  state  has,  by  vari- 
ous enactments  at  different  times,  given  to 
municipalities  the  power  to  adopt  t^-laws  In 
regard  to  a  large  number  of  matters,  all  of 
which  different  enactments  have  been  con- 
densed into  section  56,  c.  8,  of  the  present 
Revised  Statutes.  Aa  that  section  now  reada, 
municipalities  are  aathorlaed  to  nAopt  such 
ordinances  for  the  parirasM  named  In  12 
separate  par^^phs.  parngi^ph  1,  'Yor 
managing  their  prudential  affairs,"  soCh  In- 
laws must  be  annoved  by  tbe  county  com- 
mtsitfonm  or  by  a  Judge  of  this  court;  but 
in  regard  to  by-laws  In  relation  fo  tbe  pur- 
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poMB  enumerated  In  oUier  11  paragraphs 
ot  the  section,  no  such  approral  Is  made 
necessary. 

The  words  'prudential  affairs"  are  certain- 
ly Teiy  Indefinite  and  nnsatlsfactory.  and  It 
might  be  a  very  dlfficnlt  matter  in  many 
cases  to  determine  just  what  Is  or  Is  not  In- 
cluded within  the  meaning  of  the  expression. 
This  term  was  taken  from  the  MasBachnsetts 
statute,  where  the  same  dlfflcnlty  has  been 
appreciated.  In  the  case  of  Spauldlng  t. 
Lowell,  23  Pick.  71,  Chief  Justice  Shaw  said: 
"The  ambiguity  lies  In  the  Indefinite  term, 
'prudential  affairs,*  and  the  difficulty  arises 
In  each  case  In  settling  what  concerns  fall 
within  It"  But,  however  indefinite  the  term 
may  be,  that  It  was  not  Intended  to  cover  the 
matters  enumerated  in  the  other  paragraphs 
of  the  section  Is  shown,  we  think,  both  by 
the  language  of  the  original  enactments  and 
the  text  and  arrangement  of  paragraphs  In 
the  section  of  the  Revision,  by  which  towns 
are  empowered  to  make  by-laws  in  regard  to 
police  regulations,  respecting  Infectious  dis- 
eases, for  setting  off  portions  of  streets  for 
sidewalks,  In  regard  to  the  cawctlon  of  wood- 
en buildings,  and  as  to  Tailons  other  mat- 
ters. 

The  authority  of  a  municipality  to  adopt 
such  an  ordinance  as  the  one  here  nnder  con- 
sideration is  given,  we  think,  by  paragraph  8: 
"For  the  regulation  of  all  vehicles  used  there- 
in, by  establishing  the  rates  of  fare,  routes 
and  places  of  standli^j  and  In  any  other  re- 
spect" 

So,  therefore^  It  only  remains  to  Inquire 
whether  this  by-law  Is  Inconslstmt  with  law 
or  Is  nnreasonable.  We  are  miaware  of  any 
law  of  the  state  wbltm  It  contravenes.  All 
public  ways  and  streets  are  for  the  accommo- 
dation primarily  of  travelers  of  all  trasses  and 
kinds,  but  the  traveler  Is  not  In,  all  or  In 
many  cases  entitled  to  the  whole  width  of 
the  street  for  his  accommodation.  He  Is  eur 
titled  to  a  reascmably  safe,  convenient,  and 
practlcabte  opportunity  for  travel  and  pas- 
sage. A  portion  of  a  way  as  located,  not  be- 
ing needed  for  ti-av^  may  be  left  outside 
of.  the  wrought  road,  another  portion  may  be 
■et  off  for  sidewalks,  and  tlie  use  of  the  r«- 
miUnlng  width  of  the  way  so  regulated  that 
heavily  loaded  teams  and  other  veblclra  shall 
use  exclusively  different  portions  thereof, 
and  still  no  one  would  be  deprived  of  his 
rights,  but,  upon  the  other  hand,  all  might 
be  Very  much  benefited  In  the  exercise  of 
them. 

Highways  and  streets  are,  of  course,  tor 
the  public  use.  They  are  not  alone  for  the 
people  <tf  the  mnnlclpallty  In  which  they  are 
located,  and  such  ways  cannot  be  considered 
In  any  sense  the  easement  or  property  of  the 
town;  but  the  municipality  In  which  a  public 
way  Is  located  has  been  vested  by  the  legls- 
latnre  wltti  the  snpervlsion  and  control  of 
such  ways  for  public  use,  and  Is  chained  with 
the  leq^onslbUlty  of  keeping  them-  In  repair 


and  reasonably  suitable  and  sufficient  tor  use 
by  the  pnbUc  for  purposes  of  travel.  The 
power  to  properly  regulate  the  use  of  ways 
so  as  to  preserve  for  all  the  rights  of  all  is 
not  IncoQi^stent  with  any  i«ovlslon  of  law. 

Such  a  by-law  does  not  deprive  a  person 
of  any  right;  It  irimply  regulates  the  exercise 
ctf  It  and  it  can  be  readily  seen  that  such  a 
regulation  may  affwd  to  all  travelers  much 
better  opportunities  for  travel  than  they 
could  otherwise  enjoy. 

In  Com.  V.  Stddder,  2  Gush.  562.  the  court 
said:  "We  cannot  doubt  that  a  by-law,  rea- 
sonably regulating  the  use  the  public 
streets  of  the  city  as  to  carriages  of  an  un- 
usually large  size,  or  as  to.  those  which  from 
the  mode  of  using  them  would  greatly  In- 
commode^ If  not  endanger,  those  having  occa- 
sion to  use  such  public  streets,  would  be  val- 
id and  legal,  and  that  such  regulations  might 
prescribe  certain  streets  as  the  route  of  trav- 
el for  such  vehicles,  and  provide  for  their  ex- 
clu^on  from  certain  other  streets." 

Was  this  by-law  reasonable?  By  Its  terms 
all  persons  passing  over  the  street  named, 
with  any  vehltde  on  which  there  were  ,  loads 
exceeding  2,500  pounds  In  weight,  are  re- 
stricts to  the  use  of  15  feet  of  the  width  of 
the  street  next  to  the  electric  railroad  track. 
That  this  would  be  a  reasonable,  and  in  many 
cases  a  most  salutary,  regulation,  wo  have 
no  doubt  But  such  a  t^-law  might  be  un- 
reasonable, If  that  portion  of  the  way  to 
which  such  vehicles  were  restricted  was  al- 
lowed to  become  In  such  a  condition  as  to  be 
Impassable;  that  is,  If  the  only  portion  of  the 
way  which  the  by-law  allowed  to  be  need  Cor 
heavily  loaded  vehicles  could  not  be  at  all 
used,  because  It  had.  been  allowed  to  become 
In  such  a  condition  of  want  of  repair  as  to  be 
Impassably  thm  that  portion  ot  the  piAtllc 
who  had  occasion  to  use  the  way  for  this 
purpose  would  be  absolute  deprived  of  ttivlr 
right  to  use  the  way  for  tiie  purpose  of  trav- 
el 

For  such  a  by-law,  then,  to  be  reasonable 
and  valid,  with  reference  to  such  a  way  and 
In  such  a  locality  as  in  this  case,  tiiat  por- 
tion of  the  street  which,  may  be  used  1^ 
heavily  loaded  vehicles  must  be  reasonaWy 
snltatde  for  the  purpose,  and  the  by-law  will 
be  valid  or  Invalid,  depending  upon  whethor 
that  portion  of  the  way  to  which  such  v» 
hides  are  restricted  is  or  Is  not  reasonaMy 
suitable  for  the  purpose. 

Here  the  defendant  offered  evidence  tend- 
ing to  prove  that  the  15  feet  in  width  of 
street  next  to  the  railroad  track  was  abso- 
lutely impassable.  The  evidence  was  exdnd- 
ed.  We  think  It  should  have  been  admitted, 
because,  If  tmy  the  by-law  became  onraa- 
sonable. 

It  Is  true  tiiat  the  question  of  tbe  leason* 
ableness  of  a  by-law  Is  for  the  determlaatloD 
of  Oia  oonrt,  and  this  condorion  does  not 
take  away  ficom  the  court  the  determination 
of  the  question.  Certain  facts  will  have  to 
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be  paned  apon  by  tbe  Jury;  bnt  the'stanOard 
upon  the  qneatira  of  the  reasotiaUenen  or 
oUierwlfe  of  th»  bjAxw  It  estabUolied  Iqr  tiw 
court 
Bzceptl<nis  sustained. 


m  H*.  17) 

BOABDMAN  t.  CREtOHTON  et  aL 
(Sopreme  Judicial  Court  of  Maine.  May  23, 
1899.) 

NEGUOBNCE-PLEADINQ— DEATH  BT  WRONO- 
PVL.  ACT— MASTER  AND  SERVANT— AGBNT. 

1.  A  declaration  Id  caae  to  recorer  daroages 
for  Injoriea  ausuined,  or  for  death  oecaaioned, 
hr  tM  alleged  negligence  of  the  defendant, 
tboald  atate  the  facts  upon  which  tiie  luppoBed 
dnty  of  the  defendant  la  fonnded.  It  is  not 
enough  to  allege  that  the  defendant  haa  been 
guiltr  of  ne^igenc&  without  alleging  in  what 
respect  be  was  negUgmt,  and  how  he  became 
bound  to  use  care  to  prerent  the  Injury  to  the 
person  Injured  or  killed. 

2.  A  declaration  b;  an  administratrix,  contain- 
ing a  single  count,  alleging  that  her  intestate 
was  killed  through  the  negligence  of  the  de- 
fendants when  he  was  "iegaliy  at  work"  in  tbe 
defendants*  quarry,  and  when  he  was  "employ- 
ed and  lawfully  at  work  in  the  defendants* 
quarry  by  the  license  and  permission  and  at  the 
request  of  the  defmdants,^  heid  bad  on  demor* 
ler. 

8.  HsJd,  that  such  a  declaration  is  insufficient, 
for  the  reason  that  it  does  not  apprise  the  de- 
fendants or  the  court  in  what  capacity  the  plain- 
tilTs  Intestate  was  employed  in  the  quarry, 
whether  as  servant  of  the  defendanta,  or  tbe 
serrant  of  an  Independent  contractor,  or  as  a 
licensee,  or  in  some  other  capacity. 

(OfflcUL) 

Exceptiona  from  sapfeme  Judicial  court, 

Knox  county. 

Action  by  Alice  Boardman,  administratrix, 
against  John  M.  Crelgfaton  and  others.  This 
waa  an  action  against  the  defendants  for  al- 
leged negligence,  by  reason  of  which  the 
plaintiff's  Intestate  was  Instantly  killed.  The 
defendants  at  the  first  term  filed  a  general 
and  special  demurrer  to  the  decISTatlon, 
which  demurrer,  after  joinder  on  the  part  of 
the  E^ntlfC,  was  OTermled.  To  this  ruling 
tbe  defendants  excepted.  Exceptions  sus- 
tained. 

(Declaration.) 

•*In  a  plea  of  the  case,  for  that  the  said  de- 
fendants on  the  IStta  day  of  December.  A.  D. 
18BS,  at  niomastcni,  wvn,  and  for  a  long 
time  prior  thereto  had  been,  the  owners,  oe> 
cnpanta,  and  operators  of  a  certain  Ume-rock 
quarry,  and  were  then  and  there  engaged  In 
qnarrTlng  lime  ro^  In  whldi  th^  employed 
a  large  nmnber  of  men;  and  It  was  the  dat^ 
of  the  detendanti  tn  the  operation  of  aaUl 
quarry  to  provide  suitable  tools  and  machin- 
ery and  other  appliances  for  the  carrying  aa 
ct  said  wocfe,  and  also  a  safe  iand  secnre  place 
fbr  an  poaoos  onployed  tbneln,  elthertby 
Owms^Tes,  tiidr  agents  or  contractors,  as 
said  defendants,  on  said  18th  day  of  Decon- 
ber,  1806t  and  for  a  long  time  prior  thereto, 
reserved  to  tttemsslTSS,  as  operators  of  said 
qtiarry.  the  fun  and  abaolnte  control  oi  said 
qoskrry  In  the  management  thereof,  and  were 


natfle  to  all  perstms  who  were  working  there- 
in, whether  employed  by  themselves  or  their 
agents,  or  to  whMieTer  was  working  therdta 
by  tin  UcmsB  and  permlsrion  <tf  said  defend- 
ants; and  It  waa  the  legal  duty  of  On  dB> 
fendanta  to  see  that  the  walls  and  bluffs  of 
said  qnarry  were  examined  from  time  to  time 
to  see  If  any  rocks  were  loose  or  liable  to  faH 
npon  tbB  workmen  emxAoyed  and  working 
therein,  and  to  keep  on  hand  suitable  appa- 
nitas  to  eumlne  said  bluff  or  walls  of  said 
qtiarry  to  aee  If  the  same  were  safe  and  se- 
cure tor  an  persons  legally  at  work  therein; 
and  the  said  Frank  S.  Boaidman,  flwn  In  full 
llf  ^  on  the  18th  day  of  December.  A.  D.  ISOS. 
was  then  and  there  employed  and  was  law- 
fully at  work  In  aald  defendants^  qnarry  In 
said  Thomaston  by  the  license  and  permis- 
sion and  at  the  reqneat  of  aald  defendants, 
was  then  and  there  employed  and  working 
in  said  quarry  In  breaking  and  handling  Ume^ 
stone  In  said  defendanta*  qaairy;  tbat  said 
quarry,  btfore  and  on  the  day  aforesaid,  had 
been  excavated  to  a  great  depth,  to  wit,  to 
the  depth  of  Mventy-flve  feet  below  tbe  sur- 
face of  the  earth,  and  It  was  the  duty  of  the 
defendanta  to  keep  said  quarry  and  Its  sides 
snd  walls  and  all  parts  thenMtf  In  a  safe,  se- 
cure^ and  suitable  condition,  so  that  said 
Soardman  and  all  persons  working  therein 
could  safely  perform  their  work  ther^  but 
the  defendants,  regardless  of  their  duty,  on 
said  18th  day  of  December  aforesaid,  and  for 
a  long  time  before  that  day,  bad  not  kept  and 
maintained  said  quarry.  Ita  sides  and  walls 
and  all  parts  thereof,  In  such  sate  and  secnre 
condition,  but,  on  tbe  contrary,  had  negUgentljr 
and  carelessly  excavated  and  removed  Ume^ 
stone  therefrom  on  the  westerly  side  thereof, 
BO  tbat  the  westerly  ^e  wall  ox  limestone  In 
said  qnarry  vas  then  and  there  so  nearly  per^ 
pendlcnlar  from  the  surface  of  tbe  earth  to  a 
depth  of  seventy-five  feet  that  sheets  and 
masses  of  sttms  were  liable  to  fall  from  said 
wall  into  saSd  quany  to  the  great  danger  of 
all  persons  at  work  and  employed  therein, 
and  negligently  and  carelessly  to  use  or  8iq>- 
ply  any  means  or  pcecantions  to  prevent  the 
fsiUng  of  stones  from  the  walls  and  bluff  of 
said  quarry  npon  the  workmen  employed 
therein,  and  have  carelessly  and  negUgenUy 
neglected  to  make  any  examlnatkm  of  the 
walls  ot  said  Unff  In  said  quarry  to  see  and 
ascertain  If  said  walls  were  secure  and  in  a 
safe  and  suitable  condition,  or  whether  rocks 
from  any  portion  thereof  were  liable  to  fall 
therefrom,  and  that  tbe  said  defendants,  by 
themselves  as  operators  of  said  quarry,  and 
having  full  and  absolute  control  thereof, 
while  said  side  wall  was  In  such  unsafe  and 
dangerous  condition,  contintied  to  quarry  lime- 
stone, and  In  said  quarrying  to  fire  and  ex- 
plode heavy  blaste  of  powder  and  dynamite 
near  tbe  foot  of  the  westerly  side  wall, 
whereby,  and  by  force  of  the  concnssUm  of 
said  blasts,  sheeta  and  masses  of  limestone 
In  said  waUs  or  bluff  of  said  quarry  were 
loosened  or  detached  therefrom,  and  by  rea- 
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■on  thereof  became  and  were  more  liable  to 
fall  ttanrefrom  into  tlie  bottom  of  sftid  qxiar- 
ry  where  men  were  working  and  employed; 
and  that,  by  the  nej^gence  and  car^enneaa 
of  Bald  defendants  as  aforesaid,  said  weater* 
ly  wall  was,  on  the  18th  day  of  December 
aforesaid,  and  for  a  long  time  before  that 
day  had  been,  in  an  miaafe,  defective,  and 
dangerous  conditlcMi,  by  reason  of  loosened 
sheets  and  masses  of  limestone  being  in  and 
upon  said  walls,  which  then  were  and  for  V 
long  time  before  had  been  liable  at  any  mo- 
ment to  fall  Into  the  bottom  of  said  qoarry, 
to  the  great  danger  of  all  persona  working 
therein. 

"Tet  the  said  defendants,  well  knowing  the 
I^misei^  and  the  great  danger  to  which  all 
persona  working  in  said  .quarry  were  expos- 
ed, suffered  said  wall  to  remain  In  said  un- 
safe and  dangerous  condltioa  on  said  IStb 
day  of  December  aforesaid,  and  took  no 
means  to  ascertain  ita  unsafe  and  dangeroua 
condition;  and  the  said  Frank  B.  Boardman, 
not  knowing  the  muafe,  dangerous,  and  de> 
fective  condition  of  said  bluff  or  wall,  and 
not  knowing  the  loosened  and  insecure  condi- 
tion of  said  limestone  In  said  walls,  on  said 
18th  day  of  December,  A.  D.  1806,  then  In 
full  life,  and  being  then  and  there  in  the  ex- 
ercise of  ordinary  care,  and  legaUy  at  work 
In  said  quarry,  and  having  no  means  of 
knowing  its  unsafe  condition,  and  while  so 
working,  a  large  maaa  of  lime  rock  fell  from 
the  westerly  bluff  about  forty  feet  above 
whae  said  Boardman  was  working  In  the 
bottom  of  said  quarry,  through  the  careless* 
ness  of  the  defendants,  without  warning  or 
notice,  upon  said  Boardman,  causing  Instant 
death. 

"And  the  plalntlfF  avers  that  said  Frank  & 
Boardman  was  killed,  and  his  death  was 
caused,  by  the  wrmgfnl  acts  and  default  of 
tiie  defendants;  and  the  plaintiff  avera  that 
she  Is  the  widow  of  said  Francis  B.  Board- 
man,  and  has  three  minor  children,"  etc^ 
'Vhereby  an  action  bath  accrued  to  the  plain- 
tiff to  have  and  recover  of  the  defendants, 
for  the  exclusive  benefit  of  herself  and  her 
said  children,  a  fair  and  Just  compensation, 
not  to  exceed  five  thousand  dollars,  with  ref- 
erence to  the  pecuniary  Injury  resulting  from 
the  death  of  said  FrandB  B.  Boardman.** 

Argued  before  EMSRY,  tta^ktct.t., 
WHITEHOUSB,  WISWBU^  STBODT,  and 
FOQLEB,  JJ. 

L.  M.  Staples,  for  plahitiff.  a  B.  &  A.  a 
LIttlefleld,  for  defendants. 

FOGLBB,  J.  This  Is  an  action  on  the  case, 
in  which  the  plaintiff,  as  administratrix  of 
the  estate  of  Francis  B.  Boardman,  her  hus- 
band, sues  to  recover  of  the  defendants  dam- 
ages for  the  death  of  her  husband  and  in- 
testate, under  Pub.  Laws  1891,  c.  124.  The 
Btatnte  jurovldeB  tlmt  whenever  the  death  of 
a  person  shall  be  caused  by  wrongful  act, 
neglect  or  default,  and  the  act  nei^eet  or 


default  is  such  as  would,  if  death  bad  not 
ensued,  have  entitled  the  party  Injured  to 
maintain  an  action  and  recover  damages  in 
respect  thereof,  then  the  person  who,-  or  cor- 
poration which,  would  have  been  liable,  it 
death  had  not  ensued,  sball  be  liable  to  an 
action  for  damages  brought  by  the  personal 
representatives  of  such  deceased  person;  and 
the  amount  recovered  In  every  such  action 
shall  be  for  the  exclusive  benefit  of  his 
widow.  If  no  children,  and  of  the  children,  if 
no  widow,  and,  If  both,  of  her  and  them 
equally,  and.  If  neither,  of  his  beira. 

The  declaration,  which  contains  a  single 
count  alleges  that  the  plaintiff's  intestate, 
while  engaged  in  working  In  a  llme-rodt 
quarry  of  which  the  defendants  wwe  the 
owners  and  t^rators,  was  Instantly  killed 
by  reason  of  a  large  mass  of  lime  rock  fall- 
ing npon  him  from  the  bluff  or  wall  of  the 
quarry;  and  that  such  death  was  caused 
through  the  n^lect  of  the  defendants  in  not 
making  necessary  examination  of  the  walls 
of  their  quarry,  and  not  taking  proper  pre- 
cautions to  prevent  the  falling  of  stone  there- 
from upon  the  plaintiff's  Intestate  and  others 
engaged  In  the  quarry.  The  declaration  fnr^ 
ther  alleges  that  the  plaintiff's  intestate  was 
legally  at  work  In  said  quarry;  and,  In  an 
amendment  allowed  by  the  court  that  he  was 
then  and  there  employed  and  was  lawfully 
at  work  In  the  defendants'  quarry  by  the 
license  and  permission  and  at  the  request 
of  the  defendants. 

The  defendants  demur  generally  and  spe- 
cially to  the  declaration,  and  assign,  by  way 
of  special  demurrei^Flrst  that  It  does  not 
appear  by  the  declaration  whose  servant  or 
agent  the  plalntlfTs  Intestate  was,  or  by 
whom  he  was  employed  In  said  quarry;  and, 
second,  that  it  does  not  appear  by  the  dec- 
laration what  contractual  or  other  relations. 
If  any,  the  plaintiff's  Intestate  sustained  to 
the  defendants,  or  whether  he  was  In  the 
employ  of  the  defendants  or  of  an  Independ- 
ent contractor.  The  defendants  contend  that 
the  declaration  Is  Insufficient  for  the  rea- 
son that  they  are  not  therein  Informed  wheth- 
er the  plaintiff  claims  that  her  Intestate  was 
their  servant  ox  the  servant  of  some  .other 
person,  or  was  a  mere  licensee;  In  otber 
words,  whether  It  U  claimed  that  he  was  un- 
der the  control  of  the  defendants  or  of  some 
other  peraoo,  or  as  a  licensee  under  the  cra- 
trol  of  no  one.  Tbe  presiding  Justice  over- 
ruled the  demurrer,  and  the  defendants  ex- 
cept. 

It  Is  sound  law,  as  contended  by  tbe  plain- 
tiff's counsel,  and  sustained  by  tiie  antbor- 
Ities  cited  by  Um,  that  the  owner  of  a  quarry 
or  other  premise  owes  to  persons  lawfully 
employed  therein  certain  duties,  and,  under  a 
sufficient  declaration.  Is  liable  la  damages 
for  Injuries  received  by  a  person  so  6m^y- 
ed  tiirough  a  neglect  of  such  duties;  bat  tite 
tasne  raised  by  the  demurrer  in  the  case  mt 
bar  is  not  as  to  the  liablUt^  of  the  defaoa- 
ants,  but  is  one  of  pleading.  Tbe  questlim 
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la  whether  It  Is  necessary  tbat  tlie  declara- 
tion should  allege  bj  whom,  and  under  whom, 
and  under  what  drcnmstsncea,  the  deceased 
was  employed,  and  what  relations— con- 
tractual or  other  relations— existed  between 
blm  and  the  defendants  when  he  met  his 
death.  The  degree  and  kind  of  care  which 
the  owner  of  premises  ow^  to  a  workman 
employed  therein  vary  according  to  the  re- 
lation existing  between  the  parties.  The 
care  which  the  owner  owes  to  his  aerrant 
orer  whom  he  exercises  control,  and  who 
acts  under  the  master's  dlrectlm,  differs  in 
degree  from  that  which  he  owes  to  a  mere 
Uceosee  and  from  that  whl<di  he  owes  to  the 
iemnt  of  an  Independent  contractor. 

"The  principal  mle  as  to  the  mod^  of  stat- 
ing the  facts  Is  that  they  should  be  set  forth 
with  *certalnty';  by  which  term  Is  signified 
a  dear  and  distinct  statement  of  the  fiuits 
irtilcb  constitute  th%  cause  of  actlai  or 
ground  of  defense,  so  that  they  may  be  nn- 
deratood  by  the  party  who  Is  to  answer  them, 
by  the  Jury  who  are  to  ascertain  the  truth 
of  the  aUegatfons,  and  by  the  court  who  are 
to  glre  judgment**  1  Chit  PL  266.  See 
Bean  Ayers,  87  He  488,  480.  'The  plain- 
tiff cannot,  by  the  common-law  rule.  In  order 
to  snstaln  a  single  demand,  rely  upon  two 
or  more  distinct  grounds  or  matters,  each  of 
whldi.  Independently  of  the  other,  amounts 
to  a  good  cause  of  action  In  respect  ot  uncb 
demand."   1  Chit  PI,  248. 

"When  the  plalntilTs  right  consists  of  an 
obligation  to  observe  some  particular  duty, 
the  declaration  must  state  the  nature  of  such 
dn^,  which  we  hare  seen  may  be  founded 
either  on  a  contract  between  the  parties,  or 
on  the  obligation  of  law  arising  out  of  the 
defendants'  particular  character  or  sltoatkHi, 
and  the  plaintiff  most  prove  sach  dntr  as 
laid.**  Id.  887. 

The  foregohig  principles  laid  down  by  Bfr. 
Chltty  hare  been  uniformly  recognized  and 
adopted  In  this  country  and  In  Bngland.  In 
Cantret  t.  Bgerton,  L.  R.  2  a  P.  S71,  tiie 
requisites  ot  a  good  declaration  In  an  action 
tor  neg^lgoice  are  well  stated  by  Willis.  J. 
"It  ought,"  he  says,  "to  state  the  facts  upon 
wUcli  the  supposed  duty  Is  founded,  and  the 
duty  to  the  plaintiff  with  the  breach  of 
which  the  defendant  Is  charged.  It  Is  not 
enough  to  show  that  tiie  defendant  has  been 
guilty  of  negligence^  without  showing  In 
irtiat  respect  he  was  negligent,  and  how  be 
became  bound  to  use  care  to  prerent  Injury 
to  otbna.'*  In  Smith  t.  Tripp,  18  R.  L  162, 
the  court  aftw  quoting  the  foregoing  lan- 
goage  of  WnUs,  J.,  adds:  "So,  too,  it  Is  not 
enongh  to  state  a  relation  from  which  the 
duty  may  arise  under  certain  circumstances, 
but  unless  the  du^  necessarily  resnlto  from 
the  relation,  the  circumstances  which  give 
rise  to  it  must  likewise  be  stated." 

So,  In  Addison  t.  Hallway  Co.,  48  Mich. 
IfiCEk  12  N.  W.  42,  the  court  held  that  a  decla- 
ration In  a  case  for  a  fatal  railway  Injury 
Is  damnrrable  If  It  does  not  so  state  the  cause 


of  action  that  the  defendant  could,  with  rea- 
sonable certainty,  ascertain  In  what  respect 
It  Is  charged  with  negligence,  or  If  It  does 
not  count  spedflcally  upon  some  particular 
duty  and  breach  thereof  as  causing  the  In- 
jury, and  tbat  It  Is  not  enough  to  refer  to  mat- 
ters in  an  uncertain,  doubtful,  and  ambigu- 
ous manner,  as  a  kind  of  gmeral  drag  to 
meet  whatever  evidence  may  be  presented. 

In  Kennedy  v.  Morgan,  57  Tt  46,  the  court 
says:  "If  the  pleader  merely  alleges  the  duty 
in  his  declarati(m,  he  states  a  condusion  of 
law,  whereas  the  elemratary  role  Is  that 
the  facts  from  which  the  duty  springs  must 
be  spread  upon  the  recwd,  so  that  the  oourt 
can  see  that  the  duty  is  made  ont" 

In  Pennsylvania  Co.  r.  Dean,  82  Ind.  4S8, 
the  plaintiff  claimed  to  recover  dam^ces  for 
injuries  recelTOd  on  a  railway  train  through 
the  alleged  negligence  of  the  defendant's 
servants.  The  complaint  was  adjudged  In- 
sufficient because  It  did  not  state  in  what 
capacl^  the  plaintiff  was  upon  the  train. 
The  court  says:  ."The  righto  and  liabilities 
of  the  appellant  could  not  be  intelligibly  ad- 
judicated without  the  knowledge  and  consid- 
eration of  the  fact  thus  sought  to  be  de- 
veloped." 

To  the  same  effect  are  Buffalo  v.  Hollo- 
way,  7  N.  Y.  493;  Sweeny  v.  Railroad  Co., 
10  Allen,  872;  Mathews  v.  Bensel,  51  N.  J. 
Law,  80,  16  AO.  195;  Fay  v.  Kent  55  Vt 
657;  Troth  v.  Norcross,  111  Mo.  630,  20  S. 
W.  297;  Hounsell  v.  Smyth,  07  C.  L.  731; 
Dl  Marcho  v.  Foundry,  IS  B.  I.  S14.  27  AO. 
828,  and  28  AtL  661;  Lawler  r.  Railroad  Co., 
62  Me.  467. 

Applying  to  the  case  at  bar  the  rules  es- 
tobllshed  by  the  foregoing  authorities,  we  are 
of  opinion  that  the  declaration  Is  insufficient 
for  the  reason  that  It  does  not  apprise  the' 
defendants  or  the  court  In  what  capacity  the 
plaintiff's  Intestate  was  employed  in  the 
quarry,  whether  as  servant  of  the  defendanto 
or  the  servant  of  an  Independent  contractor, 
or  as  a  licensee,  or  In  some  other  capacity. 

Exceptions  sustataied.  Demurrer  sns- 
talned. 


(n  He.  IE) 

OUMBBRLAITD  NAT.  BANK  v.  ST.  OLAIB 
et  aL 

^preme  Judicial  Court  of  Maine.  May  28, 

1890.) 

ASSUUFBrr— ACTION— lUPLIBD  PROHISB  BT 
PURCHASBK  or  HORTaAOB. 
The  holder  of  a  promissory  note  secored  by 
morteage  may  recover  the  contents  of  hia  note 
from  the  purchaser  of  the  mortgaged  property, 
who  assumes  the  mortgage  debt  and  agrees  with 
the  maker  of  the  mortgage  note  by  writing,  not 
under  seal,  to  pay  the  same.    In  such  case, 
where  the  transaction  fairly  Imports  sudi  to 
have  been  the  intention  of  uw  parties,  an  Im* 
piled  promise  by  the  purchaser  results  from  eq- 
nltable  condderatlons  to  pay  the  debt  to  the 
holder  of  It 
(Official.) 

SIxceptions  from  superior  court  Curaber 
laud  county. 
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Action  bj  Oie  Onmbaland  MatlonBl  Bank 
■gainst  Madan  K.  St  dalr  and  other*.  Flnd- 
Isc  for  plaintiff,  and  O^endanta  except  Bx- 
ceptlona  oTenmled. 

ThlB  waa  an  action  of  assompfllt  opon  tho 
foUowhiK  gnarantf  executed  by  the  d^oict- 
ants: 

"Whereas,  WUson  *  Benyi  eo^partaera,  of 
Oamden,  Knox  Co.,  Maine,  have  B<^d  to  ns 
all  their  right,  title,  and  interest  In  and  to 
the  machinery,  pulleys,  belts,  couplings, 
hangings,  and  16  feet  of  shafting  now  In  the 
mill  in  said  Camden  oecnpied  by  them,  and 
known  aa  the  'Bakery  Building,'  said  ma- 
chinery being  mortgaged  to  Chase  &  Son  A 
Co..  of  Portland,  and  sold  to  us  siibject  to 
said  mortgage: 

"Now,  therefore,  In  consideration  thereof, 
we  hereby  guaranty  to  said  Wilson  &  Berry 
that  we  will  assume  said  mortgage  debt,  and 
pay  the  notes  secured  by  said  mortage,  and. 
bold  all  parties  to  said  notes  harmless  from 
all  damage  on  account  of  saUl  notes. 

"MoTember  29,  1S92. 

"M.  K.  St  Clair  &  Oo." 

The  case  was  heard  by  the  presiding  Jus- 
tice without  the  interrentlon  of  a  Jury,  the 
right  of  exception  being  reserved,  who  found 
as  follows: 

"I  find,  as  a  matter  of  fact  that  Wilson 
and  Berry,  to  whom  the  defendants  gave  the 
guaranty  In  question,  succeeded  by  purchase 
to  all  the  rights  which  Wilson,  Berry  &  Co., 
the  makers  of  t)ie  note  described  In  the  writ, 
had  In  the  property  described  in  the  mor^ge 
therein  named,  and  that  the  defendants,  by 
virtue  of  their  purchase,  entered  Into  pos- 
session and  enjoymeut  of  the  said  property 
subject  to  said  mortgage.  There  being  no 
controversy  in  relation  to  any  of  the  aver- 
ments of  fact  In  the  declaration,  Judgment  is 
rendered  for  the  plaintlS  for  the  sum  of  six- 
teen hundred  &  one  dollars 
601.70)." 

Argued  before  EMBRT,  HASKELL,  WXS- 
WBLIi,  STBOUT,  and  FOGLBB,  JJ. 

li.  M.  Webb^  for  plaintiff.  J.  H.  ft  a  O. 
M ontgfunery.  for  defendants. 

HASKBLL.  J.  Assumpsit  to  recover  from 
the  purchaser  of  mortgaged,  property,  who  as- 
aumed  the  mortgage  debt  and  agreed  to  pay 
the  mortgage  notes,  the  eontento  of  a  prom- 
issory note  seenred  by  the  mortgage. 

The  promise  to  pay  the  note  was  made 
with  two  persons,  who,  with  another,  were 
makers  of  it  and  personally  liable  therefor. 
The  promise  was  for  the  benefit  of  tiie  hold- 
er as  well.  Had  fha  promise  to  pay  been 
a  covenant  mider  seal  with  the  covenantee, 
to  pay  either  to  him  or  to  the  benefldary, 
the  covenantee  alone  eonld  sue;  for  fht  cove- 
nant would  have  been  with  him,  and  dam- 
ages for  the  breach  thereof  would  arise  to 
him  only,  altiiongh  for  the  benefit  of  an- 
other, who  might  hting  the  nit  In  the  name 
of  the  covenantee,  but  for  his  own  benefit 


Brans  r.  Association,  82  Me.  841,  42  Aa  SOO, 
and  cases  cited.  If  the  deed  contain  no  cove- 
nant to  pay,  but  mwely  recitals  from  which 
a  promise  to  pay  wonld  arise*  or  be  tanked, 
then  aasnmpalt  Wmld  Ue  in  fftvor  of  atber 
the  grantee  or  benefldazy.  Baldwin  t.  Em- 
ery, 89  Me^  488.  36  Ati.  9M.  So  where  the 
promise  Is  by  parol,  aa  In  ttie  case  at  bar,  to 
assume  the  debt  and  pay  It  the  pnnnlae  la 
with  the  debtor,  and  for  bla  benefit  tiecanM 
payment  will  relieve  him  from  the  debt  So, 
too,  It  li  fw  the  benefit  of  the  creditor,  as  an 
addittonal  securl^.  No  good  zeaaon  can  be 
given  why  the  creditor  may  not  xeeovn  bla 
debt  upon  a  promise  to  pay  It  ImpUedlj  to 
him.  The  law  Implies  assumpsit  where  moiuy 
la  due  and  ought  to  be  paid.  If  there  be  do  ex- 
press promise,  but  an  express  promise  ex- 
cludes an  Implied  one.  WIrth  t.  Boche,  92 
Me.  883.  42  Att  794;  BUllngs  r.  Mason.  80 
Me.  406,  15  AtL  D8;  Wood  v.  Flnson,  89  Me. 
460,  86  AtL  911.  In  the  case  at  bar  there 
waa  an  exiwesa  iShnnlse  with  the  debtor  to 
pay  the  debt  The  law  implies  a  promise  to 
the  creditor  alao.  He  therefore  may  suol 
It  la  tme  that  the  bendlclary  may  not  al- 
ways sue  where  the  tmUa  of  a  promise  with 
another  Innre  to  his  benefit  but  only  where 
the  transaction  fairly  Imports  that  right  to 
have  been  the  eontemplatlan  of  the  partlea; 
for  an  Imidled  promise  resnlto  from  eqnitaUe 
considerations,  that  many  times  gives  a  r«n- 
edy  to  prevent  drculty  of  action,  nnnecesaary 
d^ay,  and  perhaps  the  faUiire  of  Jnstloe  al- 
together. For  Ulustratlou,  revexse  the  sltnap 
tlon.  A  man.  without  request  of  the  debtw» 
voluntarily  pays  the  debt  The  law  will  not 
Imply  a  promise  of  the  debtor  to  r^y  blm. 
Ames  T.  Coffin,  80  Me.  800^  86  AtL  460;  La 
Fontaln  v.  Hayhorst  89  Me.  888,  86  AtL  023; 
Sanderson  v.  Brown,  67  Me.  808;  Bill  T. 
Packard.  69  Me.  IBS. 
Exceptions  overruled. 


(9t  He.  34> 

PRIEST  V.  AXON. 
(Supreme  Judicial  Goart  ot  Maine.   Hay  26, 

1809.) 

NONSnrr— STRIKING    OUT  HHTRT. 

When  a  nonanit  has  been  entered  hr  order 
of'  the  presiding  judge,  and  judgment  bos  been 
entered  thereon,  It  docs  not  lie  within  the  dis- 
cretion of  the  judge,  at  a  later  term,  to  order  the 
case  to  be  brought  forward  on  the  docket  and 
the  entry  of  nonsuit  to  be  stricken  ott, 
(Official.) 

Exceptions  from  sup^ior  court  Kennebec 

conuty. 

Action  by  Henry  A.  Priest  against  Oharlea 
Axon.  Judgment  of  nonsuit  From  an  or- 
der setting  it  aside,  defendant  enepto.  Bx- 
ceptions  sustained. 

Argued  before  EMERY.  HASKELL, 
WHITEHOUBB,  STROUT,  BATAGS,  and 
FOOLBR,  JJ. 

H.  A.  Priest  In  pro.  per.  8.  B.  ft  V.  >. 
Brown,  for  defendant 
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SAVAOE.  J.  TblB  action  wu  entered  mt 
the  September  term  of  the  Buperlor  court  for 
Kennebec  county,  1897.  and  wu  continned 
from  term  to  term  until  the  December  term 
of  the  some  year,  when,  on  motion  of  the  de- 
fendant, a  nonsnlt  was  ordered.  To  this  or- 
der no  exceptions  were  taken.  But,  at  the 
June  term  of  the  court  1886,  the  presiding 
Jodge,  on  application  of  the  plaintiff,  ordered 
the  action  to  be  brought  forward,  and  the 
nonsuit  to  be  stricken  off.  To  these  orders 
the  defendant  excepted. 

It  Is  tme  that  every  court  of  record  has 
power  over  Ita  own  records  and  proceedings, 
to  make  them  conform  to  Its  own  sense  of 
Justice  and  truth,  so  long  as  they  remain  In- 
complete and  until  final  judgment  has  been 
entered.  Lothrop  t.  Page,  26  Me.  118;  Stet- 
son T.  Corlnna,  44  Bfe.  29.  It  la  alsd  true 
tiiat  Judgments  Irregularly  and  Improrldently 
entered  may  be  corrected.  West  t.  JmOan, 
«2  He.  4S4. 

Bat  this  case  does  not  fall  within  either 
of  these  prtndplee.  A  nonsuit  was  regularly 
entered  upon  motion.  The  court  adjourned. 
No  further  Judicial  proceedings  remained  to 
be  done.  It  not  appearing  that  any  special 
order  tos  judgment  was  made,  It  must  be  tak- 
en that  Judgment  was  rendered  the  last  day 
of  the  term.  Ohase  t.  Gllman,  IS  Me.  64. 
The  parties  were  then  out  of  court  Judi- 
cial power  was  exhausted.  Shepherd  t. 
Band.  48  Me.  244. 

The  case  was  brought  forward,  not  to  cor- 
rect an  Imprortdent  or  erroneous  entry  of 
^ndgment.  but  to  reverse  an  entry  regnlarly 
and  deliberately  entered. 

The  language  of  the  cotirt  In  the  ease  last 
cited  la  peculiarly  appropriate  to  this  case: 
"Ihe  party  dlssatlsfled  cannot  afterwards  re- 
swt  to  another  JurlsdletlcHO,  to  be  created  by 
nullifying  a  final  Judgment,  not  by  any  pro- 
cess known  to  the  law.  such  as  review  or  er- 
ror, not  for  the  purpose  of  making  the  rec- 
<Hds  and  proceedings  conform  to  the  court's 
own  sense  of  justice,  but  for  the  sole  object 
of  allowing  a  negligent  party  to  take  advan- 
tage of  such  negligence.  A  Judge  at  nisi 
prlQS  has  no  such  discretion.** 

Bzeepttons  sustained. 


In  re  BRETON. 
ffSagnma  Judicial  Ooart  of  Mahie.  May  20, 

1899.) 

•miAAmous  AND  ouHULATxra  snrriHcas 

—MITTIMUS. 

1.  In  the  absence  of  any  statute.  If  tt  Is  not 
stated  in  eltiier  of  two-sentences  Imposed  at  the 
same  time  that  one  of  them  shall  take  effect  at 
the  eviration  of  the  other,  the  two  periods  of 
time  named  In  them  will  ran  concarreatlj,  and 
the  two  pnnlshmeDts  be  executed  Blmultaneous- 

2.  Ibe  petitioner  on  the  1st  day  of  June.  189T, 
was  convicted  In  the  municipal  court  of  Lewis- 
ton  upon  two  complaints  for  illegally  keeping 
Intaxicatinc  liquors  for  sale,  and  received  as  al- 
temative  sentence  of  60'  days'  Imprisonment  in 
Mcb  ease.  It  was  noCsuted  which  hnprisai- 


ment  should  be  suffered  first,  nei  that  sentence 
In  either  case  should  begin  at  the  expiration  of 
the  sentence  in  the  other.  The  petitioner  duly 
appealed  In  each  case  to  this  court  sitting  below 
at  Dial  prins.  where,  upon  default,  the  judgment 
of  the  manlopal  court  was  affirmed  and  a  mlt* 
timus  ord«?ed  to  Issue;  but  there  was  no  order 
of  the  court  declaring  which  Imprisonment 
should  be  suffered  first,  or  that  either  should 
begin  only  at  the  expiration  of  the  sentence 
in  the  other.  Hie  petitioner  was  committed 
to  Jail  on  the  same  day  that  judgment  was 
affirmed,  by  virtue  of  a  mittimus  Uaued  by  the 
clerk  on  that  day  while  court  was  In  session. 
At  the  expiration  of  the  60  days  named  In  that 
mittimos,  the  clerk,  without  any  special  order 
of  the  court,  issued  a  mittimus  In  the  second 
case,  and  from  imprisonment  und»  It  the  peti- 
titaier  sought  to  be  released  i^^on  habeas  corpus. 

Held,  that  the  terms  of  imprisonmeut  In 
both  cases  began  to  run  concurrently  from  the 
day  of  the  sentences,  and  expired  at  the  same 
time,  and  the  prisoner  should  be  discharged. 
(OfBdaL) 

Ebcceptlons  from  supreme  Judicial  court, 
Androscoggin  connty. 

Petition  of  Joseph  Breton  for  habeas  cor- 
pus. In  wbldi  It  appeared  that  the  petitioner 
was  twice  couTlcted  In  flie  munlcliMil  conrt 
for  the  city  of  Lewlston  of  the  crime  of 
keeping  Intoxicating  liquors  ^th  Intrat  to 
sell  the  same  In  violation  of  law,  and  sen- 
tenced therefor.  From  each  conviction  and 
Bent^ce  the  petitioner  appealed  to  the  su- 
preme judidal  coort.  The  a]n>eals  were  en- 
tered, and.  the  petitioner  being  defaulted, 
the  judgment  of  the  Iowa  conrt  in  each  case 
was  affirmed.  Mittimus  was  Issued  la  one 
case,  and  the  petitioner  served  that  sentence, 
his  hnprlMUuneut  expiring  December  6,  1897 
Mlttlmns  was  Issued  In  the  second  case  De- 
cember  6*  1897,  and  It  Is  from  Imprisonment 
nnd^  the  second  mittimus  that  the  petition- 
er sought  to  be  released  by  his  petition  for 
this  writ  of  habeas  corpus.  It  was  admitted 
that  the  facts  stated 'm  the  two  mittimuses 
are  true. 

At  th^  bearing,  the  presiding  justice  ruled, 
OS  a  matter  of  law,  that  the  petitioner's  Im- 
prisonment was  lawful,  and  ordered  the  peti- 
tioner, for  that  reason,  to  be  remanded. 

From  this  ruling  the  petitioner  excepted. 
Exceptions  sustained. 

Aigoed  before  PETERS,  a  J.,  and  EM- 
ERY, HASKELL,  WHITEHOUSB,  WIS- 
WELL,  and  STROUT.  JJ. 

M.  h.  Llzotte  and  S,  J.  Kelley,  for  petition- 
er.  W.  H.  Judklns,  Co.  Atty..  for  the  State. 

WHITEHOtJSE,  J.  On  the  1st  day  of 
June,  1897,  the  petitioner  was  convicted  In 
the  municipal  court  of  Lewlston  upon  two 
complaints  for  illegally  keeping  Intoxicating 
liquors  for  sale,  and  received  an  alternative 
sentence  of  60  days'  Imprisonment  In  each 
case.  It  was  not  stated  which  Imprisonment 
should  be  suffered  first,  nor  that  sentence  in 
either  case  should  begin  at  the  expiration  of 
the  sentence  In  the  other. 

The  petitioner  duly  entered  an  appeal  In 
each  case  In  the  siq;ireme  Judicial  fonrt  at  the 
S^tember  term      1887,  and  on  the  16th 
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day  of  tlut  term,  being  tlw  8th  day  of  Octo- 
ber, be  -waa  defaulted  in  each  case,  and  the 
ludgment  of  the  court  belov  affirmed  and 
mlttlmuB  ordered  to  lime.  Here  again  there 
vai  no  order  ol  the  court  declaring  which 
Imprisonment  ihould  be  suffered  first,  or  that 
dther  should  b^In  only  at  the  eq;>lratioii  of 
the  sentence  In  the  other.  It  appeua  that 
the  petitioner  was  In  fact  conunltted  on  the 
same  day  that  Judgment  was  afflrmed,  by 
virtue  of  a  mittimus  Issued  by  the  derk  on 
that  day,  while  court  was  in  session.  At  the 
expiration  of  the  60  days  named  In  tiiat  mit- 
timus, the  clerk,  without  any  special  order 
of  the  court,  Issued  s  mittimus  in  the  second 
case,  bearing  date  December  6,  1897.  and  It  Is 
from  imprisonment  under  this  second  mitti- 
mus that  the  petitioner  asks  to  be  released 
upon  this  writ  of  habeas  corpus. 

It  is  a  temlllar  rule  of  ttie  common  law 
with  respect  to  misdemeanors  that  tbe  court 
may  order  the  imprisonment  on  one  count  or 
Indictment  to  begin  on  the  ^plratlott'of  that 
on  another.  Among  the  earliest  cases  In 
which  this  doctrine  was  ^plied  was  the 
famous  libel  case  of  Bex  t.  Wilkes,  4  Bur- 
rows, 325;  but  In  Reg.  r.  Cutbush,  2  L.  B. 
Q.  B.  379,  It  was  declared  that  a  statute  was 
necessary  to  glre  the  court  such  power  In 
cases  of  felony.  In  some  of  our  states  It 
has  been  denied  that  the  court  has  such  a 
power  In  any  case,  unless  given  by  statute. 
1  Bish.  Cr.  Proc.  1317;  Prince  v.  State,  44 
Tex.  480;  James  v.  Ward,  2  Mete.  (Ky.)  271; 
and  see  opinion  of  Chief  Justice  Cooley  In 
Bloom's  Case,  63  Mich.  607,  19  N.  W.  200, 
and  Lamphere's  Case,  61  Mich.  105,  27  N. 
W.  882.  But  the  great  weight  of  authority 
Is  undoubtedly  the  other  way.  1  Blsh.  Cr. 
Proc.  1327;  Kite  t.  Commonwealth,  11  Mete. 
(Mass.)  581;  U.  S.  v.  Patterson,  29  Fed.  775. 
And  such  power  has  uniformly  been  exercis- 
ed in  this  state  with  respect  to  sentences  In 
cases  of  felony  as  well  as  of  misdemeanor. 

All  the  authorities  agree,  however,  that.  In 
the  absence  of  any  statute.  If  It  Is  not  stated 
In  either  of  two  sentehces  Imposed  at  tbe 
same  time  that  one  of  them  shall  take  effect 
at  the  expiration  of  the  other,  the  two  pe- 
riods of  time  named  wlU  run  concurrentiy, 
and  the  two  punishments  be  executed  simul- 
taneously. Such  Mr.  Bishop  declares  to  be 
the  rule  of  the  common  law  (1  Blsb.  Cr.  Proc. 
1310),  and  such  has  been  the  unquestioned 
rule  of  procediu-e  in  this  state.  It  Is  familiar 
practice  that,  wherever  the  court  Imposing 
several  sentences  desires  to  have  one  begin 
on  the  expiration  of  another,  that  fact  lb  ex- 
pressly stated  In  the  sentence;  and  whenever 
the  court  Inadrertentiy  falls  to  bave  the  sen- 
tence recorded  In  that  form,  or  from  leniency 
Intentionally  omits  to  add  such  a  provision, 
and  the  conrict  Is  cominitted  in  pursuance  oi 
such  sentences,  he  Is  either  voluntarily  re- 
leased by  the  Jailer  or  discharged  on  habeas 
corpus  at  the  expiration  of  tbe  longest  term 
named  la  either  of  the  sentences. 

Nor  baa  this  rule  ever  been  changed,  or  its 


operation  in  any  iPW'w  modified,  by  the 
statutes  of  this  state.  The  proTislott  of  Ber. 
8t  e.  27,  i  64,  ecpressly  cmpowodng  tbe  oourl 
to  affirm  the  Judgment  of  the  court  below  up- 
on ttw  default  of  the  ditfendant  In  awealed 
cases,  was  manifestly  not  designed  to  have, 
and  cannot  reasonably  be  construed  to  have, 
any  relation  whatever  to  the  question  of 
cumulative  smtences. 

If  no  appeals  had  been  taken  in  the  cases 
now  In  question,  and  the  petitioner  had  beoi 
committed  In  pursuance  of  tbn  sentences  Im- 
posed by  the  munldpal  oonrt,  In  tbe  form  set 
out  In  the  record,  the  two  terms  of  ta^prison- 
ment,  as  above  sbown.  must  have  run  con- 
currently. But  the  accused  duly  enuxed  his 
anieals,  and,  being  defanlted,  the  Judgment 
in  each  case  was  affirmed  by  the  supreme 
court  precisely  as  it  vras  Imposed  In  the  lower 
court,  without  specifying  which  sentence 
should  be  suffered  first,  or  that  either  should 
succeed  the  other.  If  the  accused  "had  been 
at  tbe  bar  of  the  court  or  in  actual  custody" 
at  the  time  these  sattences  were  thus  relm- 
posed,  he  would  bave  stood  committed  in  exe- 
cution of  the  sentences;  and  it  baa  been  seen 
that  In  such  a  cass  the  terms  of  in^rlson- 
ment  in  both  cases  would  have  begun  to  ran 
concurrently  from  the  day  of  the  sentences, 
and  would  have  expired  at  the  same  time. 

It  appears  from  the  record  that  the  re- 
spondent was  in  fact  committed  to  J^  on 
the  8th  day  of  October,  the  same  day  that 
the  sentences  in  question  were  imposed.  If 
he  had  been  at  large  at  that  time,  he  should 
have  been  under  ball,  and  when  die  default 
was  entered,  according  to  the  correct  and  uni- 
form practice,  the  clerk's  docket  would  have 
bad  the  entry:  "Principal  and  sureties  de- 
faulted." But  in  these  cases  the  docket  only 
shovra  that  the  defendant  himself  was  de- 
faulted. The  Inference,  therefore,  seemed  to 
be  Justified  that  he  vras  not  at  large,  but  was 
In  fact  In  custody  on  the  day  of  the  sentences. 
But,  In  order  to  remove  any  doubt  upon  this 
point,  a  copy  of  tbe  Jail  calendar  or  "com- 
mittal bwA"  for  that  period  has  been  exam- 
ined, which  shows  that  the  petitioner  waa  in 
fact  committed  to  Jail  on  the  6th  day  of  Oc- 
tober, on  some  other  process,  and  that  he 
was  actually  "taken  before  the  supreme 
court"  on  tbe  8th  day  of  Octobo;  tbe  day 
when  the  sentences  In  question  were  Imposed, 
and  recommitted  ou  that  day. 

It  is  Immaterial,  however,  whether  he  was 
In  custody  or  at  large  when  the  sentences 
were  imposed,  except  that  In  the  latter  case 
tbe  term  of  imprisonment  would  not  com- 
mence untU  he  was  actually  committed  In 
execution  of  the  sentences.  When  arrested 
and  committed  In  vacation  In  execution  of 
such  sentences  as  these,  the  two  terms  must 
run  concurrentiy  from  the  time  of  commit- 
ment, precisely  the  same  as  If  committed 
durlnjg  a  term  of  court.  It  makes  no  differ- 
ence whether  he  Is  taken  from  the  street  or 
the  court  room.  If  the  sentences  are  In  the 
same  form,  they  must  bave  the  same  opera- 
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Uon.  TlH.  court  omitted  to  state  whleb  sen-  | 
teooe  ihould  be  lerred  flnt.  and  whether 
dtber  ahoold  auceeed  the  other.  13ie  'mit- 
UmD^  Is  taaiy  a  "transcript  of  fibe  minutes  of 
the  ooDTlctloo  and  sentence  dnlr  certlfled"  hy 
tbe  derk.  Ber.  St  e.  Ufi;  1  8l  The  derk 
has  DO  power  to  control  the  effect  of  the  sen- 
tences of  the  conrt  1^  changing  the  time  of 
lasnlng  the  mittimus.  To  determine  which 
mitence  shall  be  served  flrst,  and  whether 
one  shall  socceed  tbe  other.  Is  clearlj  a  Judi- 
cial act,  which  the  clerk  has  no  power  to 
perform.  He  can  only  certify  to  the  order 
of  the  conrt  In  thla  case  It  Is  sufficient  to 
Bay  that  the  clerk  was  not  directed  or  an- 
ihorlaed  by  the  court  to  perform  any  sndi 
act  It  Is  a  qneatlon  to  be  determined  by  the 
court,  because  In^rtant  r^hts  of  the  accus- 
ed may  depond  upon  tt.  In  TT.  S.  t.  Fatter- 
Bcn.  29  Fed.  sopn  (1887),  the  accused  was 
surtenced  to  Inqarlsniinent  tor  the  term  of 
five  yean  upon  each  of  three  InUctmenta, 
''said  tenns  not  to  run  ooncnrrently";  but 
the  court  said  In  fiie  i^hilon:  '^t  Is  manifest 
that  tbe  Judgment  or  sentence  In  this  case  Is 
mwertaln  In  thla  reject  *  *  *  It  does 
not  qiecUy  i^on  wbitih  Indictment  tither  of 
said  tenaa  of  Iminilaonment  la  to  be  nnder^ 
Kone^  If  the  ifflsoner  la  to  be  detained  In 
^taon  for  three  snccesshre  toms,  neither  be 
nor  the  keeper  of  the  prison,  nor  any  other 
person,  knows,  or  can  possibly  know,  under 
whldi  indictment  be  baa  passed  his  flzat  term, 
or  under  which  he  will  have  to  pass  tbe  sec- 
ond or  third.  If  for  any  reason  peculiar  to 
either  of  said  Indictments,  as,  for  example, 
some  nevly-dlscorered  evidence,  there  should 
be  a  different  face  pot  apoo.  the  case,  so  as 
to  Induce  the  encotlve  to  grant  a  pardon  of 
the  sentence  on  that  Indictment  no  person 
could  affirm  v^ch  of-  tba  three  t«ms  of 
Imgrinmmeat  waa  condoned. 

*V  a  formal  record  of  any  one  ot  the  to- 
dldmttits,  and  the  judgment  rendered  there> 
on,  were,  for  any  reason,  required  to  be 
made  out  and  ezempUSed,  no  clerk  or  per- 
son skilled  In  the  law  could  extend  the  prop- 
er Judgment  upon  such  record.  He  could  not 
teU  whether  It  waa  tbe  sentence  for  the  first 
tbe  aecond,  or  the  last  term  of  imprl8<mment; 
Without  the  last  words  of  the  sentence,  de- 
claring that  the  terms  at  imprisonment  shotdd 
not  run  comnrrently,  it  would  be  sufficiently 
dear  and  certain.  It  would  then,  by  force 
at  law.  be  a  sentence  of  five  years*  imprison- 
ment on  each  indictment  and  each  sentence 
would  begin  to  run  at  once,  and  they  would 
an  run  concurrently.  Such  a  sentence  la  law- 
ful and  proper.  But  the  addition  that  they 
were  not  to  run  concurrently,  without  q>ecl- 
tylng  the  order  in  which  they  were  to  run,  la 
uncertain  and  bicapable  of  application.  It 
aeems  to  me  that  the  additional  words  must 
be  regarded  as  Told." 

In  the  case  at  bar  the  mandate  must  flUM* 
fore  be: 

Kxcepdons  sustained. 

Prisoner  discharged. 


I  OS  He.  46) 

LYNN  T.  HOOFBR. 
(Supreme  Judidal  Court  of  Maine.  May  8L, 

1899.) 

NEQUOBNCS-NmSANCB-PBIOBTaNIHa 
HORSBS— HAT  CAP. 

1.  While  it  is  true  that  the  adjacent  owner, 
owning  presnmptively  to  the  center  of  a  high- 
way,  may.  subject  to  the  public  easement,  make 
a  reasonable  use  of  the  land,  even  within  the  lo- 
eatioo,  yet  a  use  which  involves  the  placing  of 
otdects  of  such  a  character  that  will  naturally 
frighten  horses  ordinarily  gentle  and  well  broken 
is  not  reasonable.  Such  a  use  is  unlawful,  and 
constitutes  a  Duisance.  Tbe  court,  in  such  case, 
will  not  set  aside  a  verdict  for  the  plalntifl, 
when  the  jnrr  have  not  erred  In  finding  that  the 
defendant's  hay  cafi,  Iqr  reastat  of  Its  color, 
shape,  situation,  and  motion,  was  an  object 
naturally  calculated  to  frighten  a  horse  of  ordi- 
nary gentleneas.  It  Is  unlawful  to  place  such  a 
hay  cap  where  It  was,  and  the  defendant  is  re- 
spousilue  for  the  natural  eonseqaences. 

2.  A  motion  for  a  new  trial  will  not  be  grant- 
ed when  it  appears  from  a  cnrefQl  examination 
of  the  whole  case  that  a  jury  would  be  warrant- 
ed in  finding  that  the  plaintiff's  horse  waa  ordi- 
narily gentle  and  well  broken;  that  tbe  horse 
was  frightened  by  the  appearance  of  the  hay  cap 
complained  of;  that  thereby  the  injury  to  the 
plaintiff  was  occasioned;  that  the  hay  cap  was 
within  the  located  way,  and  by  reason  of  its 
color,  its  fluttering,  flapping  movement  when 
disturbed  by  the  breezes,  and  Its  proximity  to 
the  traveled  way.  was  an  object  naturally  calcu- 
lated to  frighten  horses  of  ordinaiy  gentleness; 
and  tiiat  the  defendant  permitted  the  hay  cap 
to  remain  where  it  was  after  she  had  had  notice 
that  It  was  likely  to  frighten  horses,  and  that 
horses  had  actually  been  frightened  thweby. 

(OfflciaL) 

On  motion  for  new  trial  from  supreme 
judicial  court  Penobscot  county. 

Action  by  James  R.  Lynn  gainst  Frances 
Hooper.  Verdict  for  plaintiff.  Motion  Cor 
new  trial  overruled. 

This  was  an  action  «i  the  case,  brought 
by  tho  plaintiff  to  recover  damages  for  In- 
juries which  he  received  September  19,  1896, 
while  traveling  upon  tbe  public  highway 
along  the  defendant's  premises  in  the  town 
of  Hermon.  The  plaintiff's  Injuries  were 
caused  by  his  horse  becoming  frightened  by 
a  white  doth  cap  placed  by  the  defendant 
over  a  bunch  of  b^  which  she  had  placed 
within  the  limits  of  the  highway,  near  the 
traveled  part  and  allowed  to  remain  there 
for  several  days.  The  comers  of  the  white 
cloth  cap  were  thstmed  with  ropes  to  four 
stakes  driven  In  the  ground,  having  the  ap 
pearance  of  a  small  white  cloth  tent  The 
plaintiff  contended  that  thla  object  was  about 
15  feet  from  the  nearest  wheel  track.  As 
the  hay  under  this  white  cloth  cap  settled, 
and  the  wind  crept  under  It  It  would  move 
up  and  down.  Tbe  plaintiff  contended  that 
It  was  an  object  which,  turn  its  character, 
appearance,  and  locattcoi,  was  naturally  cal- 
culated to  frighten  horses  of  ordinal^  gentle- 
ness passing  along  and  over  the  highway; 
that  It  bad  frl^tened  a  considerable  number 
of  horses  that  were  driven  or  attempted  to 
be  driven  past  it  during  the  time  It  remained 
there.  Including  the  plalntUTs  borse;  and 
that  tt  thereby  rendered  traTel  along  and 
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over  the  highway  nnaafe  and  dangeroiu. 
The  plaintiff  furthw  contended  that  the  de- 
fendant knew  of  the  dangerous  character  of 
thii  object,  which  she  had  placed  there,  not 
only  by  being  Informed,  two  dayt  and  a  half 
before  the  accident,  by  a  man  whose  horse 
It  had  frightened,  aiid  who  asked  her  to  re- 
more  It,  and  also  later  on  by  ano^er  per- 
son, but  that  a  half  a  day,  at  least,  befwe 
the  accident,  ^e  saw  with  her  own  eyes  a 
boTse  frightened  by  it,  and  yet,  notwithstand- 
ing all  this,  neglected  to  remore  tt,  but  per- 
mitted It  to  remain  there  until  noon  on  the 
19th  day  of  September,  18D6»  when  the  acci- 
dent occurred. 

The  plaintiff  Introduced  evidence  proTlng 
that  at  the  time  of  the  aeddent  he  and  his 
wife  were  driving  along  tiie  highway.  In  the 
exercise  of  due  care;  that  his  horse  was 
gentle  and  safe;  bis  harness  and  wagon 
strong;  that  he  was  drlrtng  with  both  hands; 
and  that  no  fault  of  bis  In  any  way  contribut- 
ed to  his  Injury.  The  plalntlfTs  evidence 
also  tended  to  show  that  his  borse  took  fright 
at  this  object)  and  Jumped  suddenly  to  Qie 
opposite  Bide  of  the  road,  throwing  him  and 
his  wife  from  the  wagon,  dislocating  his 
shoDlder,  and  breaking  his  arm  about  three 
Inches  below  the  shoulder  joint  The  Jury 
returned  a  verdict  of  $1,000  tor  the  plalntllt. 

The  defendant  extended  that  the  hay  oyi 
was  not  the  proximate  cause  of  tho  Injury, 
and  also  that  the  defendant  waa  not  making 
an  unreasonable,  unwarrantable,  or  unlawful 
use  of  hee  premises.  She  Introduced  evidence 
to  disprove  that  the  horse  was  genlle,  and  to 
prove  that  the  bay  cap  was  located  upon  her 
own  land,  and  not  in  the  highway. 

Argued  before  PEl^RS,  a  and  BU- 
EUr,  HASKELU  WISWBIiL,  STROUT,  and 
SAVAGE,  JJ. 

F.  J.  Martin,  for  plaintiff.  P.  H.  Glllhi  & 
C.  J.  Hutchings,  fbr  defendant 

SA.VAGE,  J.  Action  for  personal  bijurles 
occasioned  by  an  allied  nuisance.  The 
plaintiff  claims  that  while  traveling  upon  the 
higbway  adjacent  to  the  defendant's  land  his 
horse  became  frightened  by  a  hay  cap  placed 
by  the  defendant  over  a  bunch  of  her  hay 
standing  upon  or  near  the  highway,  and  that 
the  horso  bolted  against  a  fence  on  the  op- 
posite side  of  the  road,  whereby  the  plaintiff 
waa  thrown  out  of  his  wagw,  and  sustained 
the  injuries  complained  of.  The  verdict  was 
for  the  plaintiff.  The  defendant  asks  us  to 
set  the  verdict  aside  as  being  contrary  to  the 
law  and  the  evidence.  Several  issues  of  fact 
were  sharply  contested  before  the  Jury; 
among  them,  the  character  of  the  horse  for 
gentleness,  the  location  of  the  hay  cap,  its 
distance  from  the  traveled  way,  and  whether 
the  horse's  fright  waa  occasioned  by  the  hay 
cap  or  otherwise. 

If  the  actim  Is  mahitalnable  upon  proof  of 
sndi  fiU!tB  aa  a  Jury  would  be  warranted  in 
finding  ftom  the  evidence  In  the  case,  the 


verdict  must  be  sustained.  A  dlaeossloa  of 
the  evidence  In  detail  Is  unnecessary.  Viom 
a  careful  examination  «f  the  whide  case,  we 
think  a  Jury  would  be  warranted  In  dicing 
the  following  facts:  Tbat  ih»  plalntlfl's 
horae  was  ordinarily  gentle  and  well  broken; 
that  the  horse  was  frightened  by  tb»  anpeai^ 
ance  of  the  hay  cap;  that  thereby  the  Injury 
was  occasioned;  that  tiie  hay  cap,  Uecanse 
of  Its  color,'  Its  fluttering,  flapping  movemoit 
when  disturbed  by  the  breezes,  and  Its  prox- 
imity to  the  traveled  way,  was  an  object 
naturally  caJIcuIated  to  frii^kten  horses  of  or- 
dinary gentlMiess;  tiiat  the  d^mdant  per^ 
mltted  the  hay  cap  to  remain  where  It  was 
after  she  had  bad  notice  that  It  was  likely 
to  frighten  horses,  and  that  horsea  had  ac- 
taally  been  frightened  thereby. 

The  evid«ioe  tends  to  show  that  ttw  cav 
covering  the  bunch  hay  was  a  square 
piece  of  white  doth,  and  that  its  four  comers 
were  attached  to  ropes,  which  In  turn  were 
tied  to  four  stakes  driven  in  the  ground  to 
the  form  of  a  square.  The  evidence  also 
tended  to  dmw  that  the  doth  cap  would 
move  iq;>  and  down  by  the  actton  of  ttie 
breesea,  like  the  fluttering  of  a  tent  The 
pUUntlff  testified  that  flie  hay  cap  waa  In 
motion  at  the  time  his  horse  became  frl^t- 
ened.  The  bnndi  of  hay  was  situated  m 
land  about  8  feet  lower  than  the  trav^d 
way.  Its  distance  from  the  nearest  wheel 
track  Is  to  dispute,  nie  defendant  contends 
that  it  waa  28  feet  nie  platotlff  is  equaUy 
certain  that  It  was  ody  from  15  to  17  feet 
There  was  no  fence  between  the  tmveled 
way  and  Oie  bay  cap.  We  thiAk  the  weight 
of  evidence  aupprato  ihe  contention  of  Uie 
platotlff  as  to  distance,  or  at  least  that  a 
Jury  would  have  been  warranted  in  so  find- 
ing. EHght  wltnessesy  seveml  of  them  appar- 
ently disinterested,  testified  for  the  {dalntlff 
on  this  potot  and  the  farthest  distance  testi- 
fied to  by  any  of  them  to  17^  feet  There  is 
also  a  controversy  wbeQier  the  hay  OKp  wu 
within  the  llmlto  of  the  location  of  the  high- 
way. The  defendant  contends  that  tt  was 
without  the  location,  upon  her  own  land,  and 
.  that  Iterefore,  she  bad  a  lawful  right  to 
place  it  and  keep  It  there  without  llaUltty; 
that  it  was  a  reastmable  use  ot  her  own 
property.  But  tiie  platotlff  contends  that  the 
hay  cap  was  within  the  located  way.  As 
we  have  already  suggested,  the  balance  of 
the  weight  of  toe  evidence  tends  to  siq^Knt 
the  oontentitm  of  toe  plaintiff  that  the  hay 
cap  was  not  further  than  17%  feet  frcon  the 
nearest  whed  trai^  and  an  examination  of 
the  enrveyor'a  plan,  totroduced  and  used  by 
the  defendant  at  the  trial,  shorn  that  the 
side  line  of  the  located  wiqr,  at  toe  point 
where  the  hay  cap  was,  was  more  toan  17^ 
feet  from  the  nearest  whsd  tra<^  Hiere- 
fore  we  must  assume  that  the  hay  cKp  was 
within  the  way.  Under  these  cfndttlona 
then,  the  next  question  whldi  arises  la 
whether  the  hay  cap  was  so  ntiar  the  travel- 
ed part  of  toe  highway,  and  was'  of  sudt  a 
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rluuacter,  ai  natnnlly  to  Mitten  hones  of 
ordinary  gentleneu  lawfully  driven  tbereoa. 
Was  It  as  the  plalntOE  claliiu»  a  nolsaiice? 

It  is  true  that  the  ownw  of  land'  adjacent 
to  a  war,  and  owning  presDniptfTely  to  the 
center  of  the  way,  may,  si^Ject  to  the  public 
paaement,  make  a  reasonable  use  of  the  land, 
wea  within  the  location.  Fanuworth  t. 
City  of  Bockland,  88  Me.  60S,  22  AtL  3M. 
Bat  we  thlnlE  that  a  use  which  InTolves  the 
pbtclng  of  ohJecto  of  such  a  character  as  oat- 
nrally  to  fi^ten  horses  onUnarlly  gentle 
snd  well  broken  Is  not  reasonable.  Snch  a 
ose  Is  anlawfn^  and  constitutes  a  nulsuice. 
The  landowner  may  not  make  erecUons  or 
ezcavatiotu  within  the  located  way  of  such 
a  character  as  to  Imperil  public  travel  by 
frightening  horses  lawfully  driven  along  the 
way. 

Whether  to  Iftct  the  hay  cap  yna  an  object 
tuttorally  calculated  to  frighten  horses  of 
ordinaiy  gentleness  Is  stoutly  controverted. 
To  show  that  It  was  such  an  object,  the 
plalntlfC  rdies  not  only  upon  the  appearance 
and  proximity  of  the  hay  cap.  but  also  upon 
toe  fact  that  other  horses,  claimed  to  be  ordi- 
narily gentle,  had  been  frightened  by  this 
voy  cap.  Grodier  v.  McGr^r,  76  M&  282; 
House  T.  Metcalf,  27  Conn.  631;  Brown  v. 
Ballway  Go,  22  Q.  B.  Dlv.  881.  The  hay 
was  boncdtod,  and  the  cap  placed  over  It 
Wednesday.  The  plaintUC  was  Injpred  the 
fdlowtog  Saturday.  Hiere  hi  testimony  that 
betwem  these  dates  no  less  than  seven  or 
eight  other  hmes  became  frightened  by  this 
same  cap. 

Was  ttilB  cap  of  snch  a  character,  and  so 
placed,  as  to  constltate  a  mUsance?  "A  nul- 
sanoe,"  said  this  court  In  Norcrou  v.  Thorns, 
61  Mew  603,  "coniUsto  to  a  use  of  one's  own 
pmierty  to  sudh  a  manner  as  to  cause  Injury 
to  the  property  or  other  right  or  toterest  of 
another.  It  te  the  Injury,  ann^ance,  Incon- 
venleDce^  or  discomfort  thus  occaslimed  that 
the  law  regards,  and  not  the  particular  busi- 
ness, trade,  or  occupation  from  whldi  these 
resnlt.  A  lawful  as  well  as  an  unlawful 
bnalnesB  may  be  carried  on  so  as  to  prove  a 
nuisance.  The  law.  to  this  respect,  looks 
with  an  Impartial  eye  upon  all  useful  trades, 
avocatloDS,  and  professiima  However  an- 
cient, usehd,  or  necessary  the  business  may 
be,  if  It  Is  so  managed  as  to  occasion  serious 
annoyance.  Injury,  or  Inconvenience,  the  in- 
Jnred  party  has  a  remedy.**  Davis  v.  Wto- 
■low,  SI  Ife.  261.  These  are  general  prtn- 
dples.    In  tills  ease^  If  the  hay.c^  was- a 
noiaaiiGe,  tt  was  so  because  It  endangered 
the  pabUc  nse  of  the  mtj.  Staples  v.  Dick- 
eon,  88  He.  862,  84  Aa  168.   A  thing  may 
be  WL  nuisance  because  It  toterf«%s  with  or 
endAnsers  puhUc  travel,  although  It  does  not 


of  Itsslf  consUtnte  an  obstruction  to  ttw  Ugh- 
wi^.  An  object  at  the  aide  of  a  highway  of 
such  a  character  that  It  Is  natunUy  calculat- 
ed to  Mghten  horses  of  ordinary  gentl^ss 
may  constitute  a  nuisance.  BUiott,  Roads  & 
S.  482;  Oooley,  Torts,  617. 

It  Is  impossible  to  state  a  general  rule  by 
which  it  can  be  determined  whether  any  par- 
ticular object  constitutes  a  nuisance  or  not. 
The  -question  must  depend  upon  the  condi- 
tions and  circumstances  to  each  case.  G<mdi- 
tlons  vary.  No  two  cases  are  alike.  Hence 
It  Is  rare  that  one  case  can  be  a  binding 
precedent  for  aimther. 

Its  distance  fn»n  toe  traveled  pato,  Ito 
relation  to  fences  and  other  obJecte,  Ite 
height  or  depto  from  the  road,  Ite  color, 
whether  It  is  customarily  found  to  similar 
places  and  onder  sbnilar  conditions,  wheth- 
er It  Is  80  situated  that  horses  betog  driven 
come  suddenly  to  sight  of  It,  whether  It  Is 
to  repose,  or  whether  it  Is  fluttning  like  a 
living  toing,— these  and  many  other  consid- 
erations must  be  taken  account  of  to  de- 
termining whether  toe  object  is  a  nuisance 
or  Is  dangerous  to  public  travel.  This  sug- 
gestion Is  fuUy  borne  out  by  an  examination 
of  cases  concerning'  obJecte  causing  fright, 
some  of  which  we  cite;  '  A  pile  of  shingles,— 
Merrill  v.  Hampden,  26  Me.  234;  Lamence 
V.  Mt.  Yemon,  86  Me.  100;  evergreen  tree 
Btradtog  to  cart.— Davis  v.  Bangor,  42  Me. 
622;  a  rock,— Gaid  v.  Bllsworto,  65  Me.  647; 
a  cow,— Ferktoa  v.  Fayette.  68  Me.  1S2;  a 
hole,— Spauldtog  v.  Wtoslow,  74  Me.  628;  a 
pile  of  stones.— <^toton  v.  Howard,  42  Oonn. 
294;  a  pQe  of  plastering,— Dhnock  v.  Suffleld, 
SO  Cionn.  128;  a  tent,— Ayer  v.  Norwich.  89 
Conn.  876;  a  wstering  trough  painted  red,— 
Cushing  T.  Bedford.  126  Mass.  626;  bales  at 
hay  diarred  by  fire.— Mono  v.  Richmond,  41 
Tt.  435;  ■  a  hollow  log  blackened  by  fiie,— 
Forshay  v.  Glen  Haven,  26  Wis.  288;  sled 
with  tubs  on  It— Judd  r.  Fargo.  107  Mass. 
264;  rubbish,— Burgess  t.  Gray,  1  Man.,  G. 
&  S.  678.  See.  also,  cases  In  note  in  Elliott, 
Roads  &  S.  449.  MMt  of  these  objects  were 
held  to  be  nuisances,  or  imperiling  travd. 

In  the  present  case  the  court  Is  of  opinion 
that  a  Jury  might  properly  find  that  the  de- 
fendant's hay  cap  was  situated  withto  the 
highway,  and  that,  by  reason  of  its  color, 
shape,  situation,  and  motion,  It  was  natural- 
ly calculated  to  frighten  a  horse  of  ordinary 
gentleness.  If  so.  It  was  unlawfully  there, 
and  the  defendant  Is  to  be  held  respraislUe 
for  the  natoral  consequeices.  There  are  no 
legal  Impedlmrato  to  the  maintenance  of  toe 
action.  The  facte  have  been  passed  iqion  by 
the  Jury,  and  we  perc^ve  no  snfflctent 
son  for  dlBtnrblttg  their  flndtog. 

Motion  ovoToled. 
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(SB  N.  fl.  621) 
BANK  COM'RS  v.  NEW  HAMPSHIRE 
TRUST  CO. 
(Snpreme  Coort  of  New  Hampshire.  HlllBboro. 

July  28,  1899.) 

IN80LTBNCY-GLAIHS— ALLOWANCS- 
PRBFBRBNCB. 

1.  As  In  Other  InsolTency  proceedings,  claims 
against  an  Insolvent  trust  company  shoald  be  al- 
lowed as  ol  the  date  of  the  beginiUng  of  the  pro- 
ceedings agaiiut  it;  that  is,  from  the  appoint- 
.ment  of  the  asdgnee. 

2.  InsolTency  proceedings  against  a  trust  com- 
paoy  do  not  reToke  its  contract  whereby  it 
pledges  property  to  trustees  to  secure  certain 
of  Its  obligations,  and  agrees  to  pay  the  tmsteea 
the  necessary  expenses  in  the  execution  of  the 
trost;  bat,  the  companjr  bdng  disabled  by  the 
proceedings  to  perform  its  agreement  as  to  the 
expenses,  the  trustees  are  entitled  to  an  allow- 
ance of  damages  for  breach  thereof. 

8.  An  agreement  of  a  trust  company  whereby 
It  pledges  property  to  trustees  to  secure  its  obli- 
gations, providing  that  In  case  of  default  the 
trustees  shall,  at  the  request  of  the  holders  of 
the  obligations,  "proceed  to  collect  the  secnrltiea 
in  their  hands,  or  to  sell  the  same  at  public  auc- 
tion," does  not  authorise  the  trustees  to  agree 
with  the  assignee  of  the  tnist  company  for  a 
purchase  of  the  aecnrltUs  and  the  application  of 
the  purchase  price  oa  tiie  obligaUona;  and, 
without  further  authority,  the  trustees  cannot 
make  such  purchase,  and  make  a  demand  on 
the  assigned  estate  for  an  allowance  on  the  ex- 
cess of  the  indebtedness  seeared,— about  the  val- 
ue of  the  collaterals. 

4.  Trustees  to  whom  a  trust  company  pledges 
property  aa  security  for  obligations  to  others 
are  not  entitled  to  a  preference  for  expenses 
against  its  insolvent  estate,  though  prior  to  the 
appointment  of  the  assignee  it  pays  to  Ita  unse- 
cured creditors  11  per  cent,  of  their  claims. 

On  petition  of  the  bank  commlMfoneis,  an 
aBsSgnee  was  ^MH^nted  for  the  New  Bamp- 
•hire  Trust  Oompany.  Isaac  W.  Smith  and 
others,  tmsteea  under  a  contract  of  the  trust 
oompany,  present  claims  against  the  estate. 
Case  discharged. 

Olalms  by  the  traateea  under  the  defend- 
ants' contracts  of  February  1,  1886,  and 
Maxeh  14,  1894,  for  (1)  ^cpenses  incurred 
prior  to  March  3,  1898,  In  the  execution  of 
the  troat;  (2)  expenses  to  be  Incurred  after 
that  date;  and  (3)  the  difference  between 
the  value  of  the  securities  pledged  with  the 
trustees  and  the  amounts  due  debenture  hold- 
era  secured  by  the  pledge.  Facta  agreed; 
By  the  contracts  referred  to,  the  defendants 
pledged  with  certain  persons,  In  trust,  real- 
estate  securities  to  secure  the  payment  of 
certain  obligations  made  and  Issued  by  the 
defendants,  and  agreed  to  pay  the  tmetees 
the  necessary  expenses  Incurred  In  the  execu- 
tion of  the  trust  See  Smith  v.  Trnst  Co.,  88 
N.  H.  — ,  41  Atl.  1T4.  Obligations  laaued 
under  these  contracts  are  outstanding  to  the 
amounts,  respectively,  of  $12,100  and  ¥3,067,- 
000.  The  first  contract  provides  that  If  de- 
fault shall  be  made  In  the  payment  of  In- 
terest upon  the  obligations,  and  It  shall  con- 
tinue for  30  days,  or  If  default  shall  be  made 
In  the  payment  of  principal  "then  due,"  the 
trustees  shall  at  once  collect  or  sell  the  se- 
curities pledged  with  than,  and  apply  the 
prooeeda  to  the  payment  of  the  obligations. 


The  contract  of  1894  provides  that.  If  the 
defendants  shall  -fall  to  make  payment  of 
Interest  or  principal  for  five  months  after  It 
becomes  due,  a  default  shall  be  deemed  to 
have  occurred,  and  In  that  event  the  trustees 
Shan,  "at  the  request  of  ttie  holders  of  the 
majority  In  amount  of  the  then  outstanding 
obligations,  proceed  to  collect  the  security 
In  their  bands,  or  to  sell  the  same  at  public 
auction,  as  a  majority  In  amount  of  said 
bondholders  may  direct,  and  shall  apply  the 
proceeds  thereof  towards  the  then  outstand- 
ing obligations,  pro  rata,  or.  If  the  holders 
of  8  majority  of  the  then  outstanding  obliga- 
tions shall  so  elect  or  direct,  this  trust  shall 
be  terminated,  and  they  may  assume  the  con- 
trol and  collection  of  the  securitlea  remaining 
In  this  trust  for  the  benefit  of  the  holders 
of  all  outstanding  obligations  Issued  hereun- 
der, through  such  agents,  nnder  snch  con- 
ditions, and  In  such  manner  as  they  may  de- 
termine, and  It  shall  be  the  duty  of  the  tms- 
tees  to  deliver  to  such  persona  as  the  holders 
of  a  majority  of  the  then  outstanding  obli- 
gations may  direct  all  securities  and  proper- 
ties then  remaining  In  their  possession  un- 
der this  trust,  tc^ther  with  all  necessary 
assignments  and  conveyances,  and  said  trus- 
tees shall  thereupon  be  discharged  from  this 
trust"   Upon  petition  of  the  plaintiffs,  filed 
November  11,  1896,  an  assignee  of  the  prop- 
erty and  efTects  of  the  defendants  was  ap- 
pointed, March  80,  189T,  under  the  provisions 
of  section  15,  c.  162,  Pub.  St   A  commlsedon- 
er  appointed  to  examine  and  allow  claims 
against  the  estate  has  found  the  amount  doe 
the  trustees  for  expensea  of  administering 
the  trusts  prior  to  March  3,  1898,  and  has 
made  as  accurate  estimates  aa  practicable  of 
the  amount  that  will  be  rcQolred  to  pay  the 
CTpenses  after  that  date,  and  of  the  differ- 
ence between  the  value  of  the  pledged  securi- 
ties and  the  debts  for  the  payment  of  which 
they  were  pledged.   July  22,  1893,  upon  peti- 
tion of  the  plaintiffs,  the  defendants  were 
enjoined  from  [>aylng  any  money  to  their  de- 
positors snd  creditors,  with  certain  ercep- 
tlons  not  material  to  the  present  Inquiry. 
The  inJunctlcHi  continued  In  force  until  the 
assignee  was  appointed,  but  was  modified 
from  time  to  time  so  that  the  defendants 
were  allowed  to  pay.  and  did  pay,  to  their 
unsecured  creditors,  11  per  cent,  of  their 
claims  before  March  80,  1897.   The  trustees 
aay  that  their  claims,  as  found  and  estimat- 
ed by  the  commissioner,  are  proper  claims 
against  the  defendants'  estate,  and  are  prefer- 
red. If  not  in  full  to  the  extent  of  11  per  cent, 
thereof. 

Isaac  W.  Smith,  Elijah  U.  TopUff,  and 
fred  T.  Batchelder.  for  thonselTes  aa  tms- 
teea. William  H.  Dmry,  for  defendanta'  as- 
signee. 

CHASB,  J.  The  provisions  of  sections  is- 
26,  c.  162,  Pub.  St,  form  a  complete  system  of 
Insolvency   proceedings,   under  which  tli« 
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propertjr  of  InsotTent  banking  Instltatlou, 
trust  companies,  etc^  miy  be  placed  In  the 
custody  of  the  law,  to  be  cwverted  into 
moner  nnd  divided  among  their  eredltora. 
Brown  t.  Folsom,  82  N.  H.  627.  The  appoint- 
ment of  an  assignee  of  the  defendants'  pro|»- 
«t7,  Han^  30,  1887,  nnder  tli«Be  prorlelons. 
vas  the  beginning  of  the  iusolyeacy  pro- 
ceedings in  this  case.  Moseley  t.  Jenness,  66 
X.  H.  S73,  23  Aa  366.  Thereupon  "aU  the 
estate,  propertf.  rights,  and  credits"  of  tlie 
defendants  became  vested  in  the  astignee^ 
and  the  corporation  was  practically  dissolv- 
ed. Pnb.  St  c.  162, 1 16;  In  re  White  Moun- 
tains Bank,  46  N.  H.  148;  Hall  v.  Brackett, 
eo  N.  H.  216,  216.  In  order  that  the  pro- 
ceeds of  the  property  may  be  distributed 
among  the  creditors  equitably  (Pub.  St  c.  102, 
t  20),  it  is  necessary  that  their  claims  shall 
■U  be  allovred  as  of  the  same  date.  As  In 
the  case  of  other  Insolvency  proceedings,  this 
date  should  be  the  date  <3t  the  beginning  of 
the  proceedings;  tataeat  being  allowed  to  ttutt 
date  upon  claims  bearing  Interest,  and  a  re> 
bate  of  Interest  being  made  upim  such  as 
vere  not  then  due,  and  were  not  upw  Inter- 
est  Id.  c.  201.  {  13. 

The  Insolvency  proceedings  did  not  revoke 
the  defendants*  contracts  with  the  trustees, 
n»  excuse  the  defendants  from  performing 
theoL   Insurance  Gom'r  v.  Fein's  Fire  Ins. 
Ok,  68  N.  H.  51,  44  Aa  82.   At  the  begin- 
ning oi  the  proceedings  the  defendants  had 
not  paid  certain  expenses  of  the  trusteea, 
which  by  their  contracts  they  bad  agreed  to 
pay.  The  nature  and  extent  of  the  tnistees' 
claim  on  this  account  under  the  contract  of 
1S&4  wen  considered  and  determined  In  Smith 
V.  Trust  Oa,  68  N.  H.  — ,  41  Aa  174;  and 
the  trustees  should  be  allowed  whatever  sum 
was  due  tbem  March  30,  1897.  according  to 
that  decision.   The  insolvency  proceedings 
disabled  the  defendants  from  performing  the 
executory  portions  of  their  agreements  in  re- 
spect to  these  ezpenaes,  and  the  trostees  are 
entitled  to  an  allowance  of  reasonable  dam- 
ages for  the  breaches  of  contract  thaa  occa- 
sioned.  All  BDch  expenses  that  were  Incurred 
before  the  proof  of  the  claim  constitute  a  por^ 
tfon  of  these  damages.   The  balance  must  be 
fotind  from  the  evidence  showing  the  probable 
oeeenlty  for,  and  extKit  of,  future  expenses. 
Like  other  questlmis  of  fact,  thB  decision  of 
thla  question  must  depend  upon  the  weight  of 
the  competent  evidence  submitted  to  the  tri- 
bunnl. 

It  does  not  appear  aat  the  troBtees  have 
antborlty  to  make  a  claim  In  behalf  of  the 
debenture  holders  for  an  excess  of  the  Indebt- 
edness doe  them  above  ae  value  of  the  se- 
corlties  pledged  to  ae  tmsteea  for  their  ben- 
eflt.  The  agreement  ot  March  30,  1894,  pro- 
vide* that  a  failure  of  ae  trust  company  to 
pAX  Interest  ot  prluclpal  for  a  period  of  live 


nuHias  attw  ae  same  Is  due  «ball  be 
deemed  to  be  a  default  the  eooqiany,  and 
In  ae  event  of  a  default  the  trustees  shall, 
at  ae  request  of  ae  holders  of  a  majority 
In  amount  of  the  outstanding  obligations, 
''proceed  to  collect  the  securities  in  >aelr 
bandit  ot  to  sell  the  same  at  public  anctltm," 
as  shall  be  directed  by  such  holders,  and  shall 
apply  the  proceeds  towards  the  payment  of 
ae  obligations  pro  rata,  or,  if  ae  holders 
so  elect,  the  tmstees  shall  deliver  and  assign 
the  securities  to  aem,  and  ae  trust  shall 
terminate.  The  agreement  of  February  1, 
1886k  provides  that  in  case  of  m  deflnilt  ae 
tmstees  shall,  after  80  days,  proceed  to  col- 
lect or  sell  the  securities  tn  aelr  possession, 
and  app^  the  proceeds  to  the  payment  of 
the  debentures.  So  far  as  appears,  no  ac- 
tion has  been  taken  mider  aese  provisions. 
Nearly  aU  of  ae  securities  In  ae  possession 
of  ae  trustees  are  held  under  the  conUact  of 
Mandi  14,  18S4;  and  ais  contract  certainly 
gives  no  auaorlty  to  the  trustees  to  agree 
wia  ae  defendants'  assignee  for  a  purdiase 
of  ae  securities,  and  ae  application  of  ae 
purchase  price  to  ae  payment  of  ae  debra 
turea  If  ae  dalm  of  the  trustees  for  an  .al- 
lowance In  behalf  of  the  debenture  holden 
of  an  excess  of  Indebtedness  above  ae  valtie 
of  ae  collaterals  was  sustained,  the  effect 
would  be  to  tansfer  the  equiable  tllle  of 
the  coQateralB  to  the  debenture  holders  for 
the  price  at  which  th^  were  valued  ta  ad- 
Justing  ae  claim,  and  to  satisfy  the  Indebted- 
ness to  aat  extent  The  contract  of  1894 
confers  no  independent  authority  npm  ae 
trustees  to  make  such  a  purdiase,  and  It 
does  not  appear  that  tb^  have  acquired  ae 
auaorlty  In  any  w^.  This  pntlon  of  their 
claim  should  be  disallowed. 

The  contracts  give  ae  trustees  no  prefer^ 
ence  in  respect  to  their  expenses,  except  as 
against  stockholders  of  ae  trust  company, 
and  except  also,  so  far  as  ae  payment  of 
aem  Is  secured  by  ae  pledge  of  the  collat- 
erals. Smia  V.  Trust  Co.,  68  N.  H.  — ,  41 
Aa  174.  The  statutes  give  no  preference  In 
such  a  case,  except  the  expenses  of  ae  as- 
signment Pnb.  St.  e.  162,  S  20.  The  pay- 
ment to  unsecured  creditors  of  11  per  cent  of 
their  debts  was  made  prior  to  ae  beglnnli^ 
of  ae  Insolvency  proceedings.  It  Is  not  per^ 
celved  how  ais  fact,  In  law,  entitles  ae  tms- 
teea to  a  preference  upon  their  claims.  It 
do«s  not  appear  but  that  payments  of  equal 
or  greater  relative  amounts  were  made  to 
aem  during  the  period  before  the  Insolvency 
proceedings  were  begun,  while  ae  trust  com- 
pany was  under  injunction.  The  trustees' 
claJms  to  preference  should  also  be  disallowed. 
Case  discharged. 

BLODGETT,  a  and  PHASLBB,  J,,  did 
not  sit   The  others  concurred. 
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(68  N.  H.  179) 

TOWN  OP  NBWOASTLE  T.  HAYWOOD, 
^npreme  Court  of  New  Hampshire.  Bockls^ 
ham.   March  16.  1895.) 
TRaSPASS— BVIDBNGB-TITLS-DBrBNSBB. 

1.  In  an  action  hy  a  town  for  trespass  quare 
dansnm  on  alleged  pablic  gronnds,  tne  charter 
of  plaintiff,  by  which  it  was  granted  all  pablic 
grounds,  is  admissible  as  evidence  of  the  claim 
under  which  it  had  held  and  used  the  piendses 
for  many  years. 

2.  The  mere  prodaction  of  a  recorded  deed  to 
a  lot  Including  land  which  had  for  many  years 
been  used  aa  a  public  landing,  without  evidence 
that  the  grantor  was  ever  in  possession  of  the 
premises,  IB  insuflQdent  to  establish  a  prima  facie 
title  to  anch  landing  in  the  grantee,  wliich  will 
constitute  a  defoise  to  an  action  tor  a  trespass 
thereon. 

Exceptions  from  Bocklngbam  county. 

Action  by  the  town  of  Newcastle  against 
Thomas  Haywood.  Plea,  the  general  Issue, 
with  a  brief  statement  alleging  that  the  de- 
fendant's wife  was  In  possession  of  the  land 
described  In  the  writ,  and  Justifying  as  her 
servant.  Ttlal  by  Jury.  Subject  to  the  de- 
fradont's  exception,  the  jilalntlff  put  In  evi- 
dence Its  charter.  The  court  directed  a  ver* 
diet  for  the  pliUatlff,  and  the  defmdant  ex- 
cepted. Bxceptions  overruled. 

Samuel  W.  Emery  and  John  S.  H.  Frink, 
for  plaintiff.   Oalvln  Page,  for  defendant 

CIARK,  J.  This  Is  an  action  of  trespass 
for  breaking  and  entering  the  plaintiff's  close, 
and  carrying  away  a  signboard  inscribed, 
"Public  landing;  Free  for  All."  The  defend- 
ant Justified  as  the  servant  of  bis  wife,  who 
was  alleged  to  have  been  In  possession  of  the 
premises  described  in  the  writ  Subject  to  tlie 
defendant's  exception,  the  plaintiff  put  in  evi- 
dence its  charter  from  William  and  Mary, 
dated  May  30,  1693,  whi<^,  among  other 
things,  gave  to  the  men  and  Inhabitants  of 
the  town  of  Newcastle  "all  streets,  lanes,  and 
highways  within  the  said  town  for  the  pub- 
lic use  and  service  of  the  men  and  Inhab- 
itants thereof,  and  travelers  tbere,  together 
with  full  power,  license,  and  autborlty  to  the 
said  men  and  Inhabitants  within  the  said  town 
forever  to  establish,  appoint,  order,  and  direct 
the  establishing,  making,  laying  out,  order- 
ing, amending,  and  repairing  of  all  streets, 
lanes,  highways,  ferry  places,  and  bridges 
In  and  throughout  the  said  town,  necessary, 
needful,  and  convenient  for  the  men  and 
Inhabitants  of  the  said  town  and  for  ail 
travelers  and  passengers  there."  with  a  pro- 
vision that  said  license  should  not  be  extended, 
or  construed  to  extend,  to  the  talcing  of  the 
property  of  any  person  without  his  consent  or 
by  some  known  law  of  the  province.  Under 
the  charter,  the  plaintiff  claimed  to  own  In 
fee  all  vacant  and  nngranted  lands  within  the 
limlta  of  the  town.  It  Introduced  evidence 
tending  to  show  that  tat  more  than  50  years 


the  locus  In  quo,  which  was  a  landing  upon 
the  seashore,  had  been  used  by  tihe  citizens 
of  Newcastle,  and  by  all  other  persons  who 
have  had  occasion  to  use  it  as  a  public  land- 
ing; that  during  all  that  time  the  plaintiff  has 
kept  it  in  repair  for  that  purpose;  and  that 
some  45  years  ago  It  built,  and  has  since 
maintained,  an  abutment  or  sea  wall  thereon. 
The  admission  in  evidence  of  the  plaintltTs 
diarter  furnishes  no  ground  for  an  exception. 
The  charter  was  evidence  of  the  claim  under 
which  the  plaintiff  had  used  the  premises  for 
more  than  60  years,  and  no  ground  occurs  to 
us  on  which  it  could  be  properly  excluded. 

The  defendant,  admitting  that  he  entered 
and  carried  away  the  signboard,  put  in  evi- 
dence deeds  of  the  premises  from  Bell  to 
Lelghton,  dated  In  1841,  and  from  Lelghton 
to  Dolly  Haywood,  the  defendant's  wife,  dat- 
ed in  1888,  and  adduced  evidence  tending  to 
show  that  tor  three  or  four  years  prior  to  the 
date  of  the  last-named  deed  he,  under  the 
license  and  by  authority  of  Lelghton,  pQed 
rocks  and  exercised  other  acts  of  ownership 
upon  the  i««mlse8,  but  not  thereliy  Interfering 
with  their  use  as  a  public  landing.  He  prov- 
ed that  the  "Odiome  Lot,"  so  called,  a  parcel 
of  land  which  Included  the  landing,  was  taxed 
by  the  selectmen  of  Newcastle  as  nonresident, 
and  owned  by  Lelghton  in  1843,  1844,  and 
1846,  but  adduced  no  evidence  tending  to 
show  that  the  taxes  were  paid.  He  also  prov- 
ed that  the  same  lot  was  taxed  to  his  wife  In 
1888,  1889,  1890,  and  1891,  and  that  she  paid 
the  taxes.  The  evidence  tended  to  show  that 
she  returned  the  same  to  be  taxed  in  her  In- 
ventory. In  1888,  Lelghton.  without,  so  far 
as  appeared,  going  npcm  the  land,  pointed  oat 
to  the  defendant  the  boundaries  of  the  tract 
afterwards  conveyed  to  his  wife.  There  was 
no  other  evidence  tending  to  show  that  Bell 
or  Lelghton  was  ever  In  possession  of  the 
premises.  In  1893,  the  defendant,  acting  In 
behalf  of  his  wife,  obstructed  the  landing; 
whereupon  the  plaintiff  removed  the  obstmc- 
tlons  and  erected  the  signboard.  Hie  deeds 
of  Bell  to  Lelghton  and  of  LeigbtMi  to  the  de- 
fendant's wife  conveyed  no  title,  because 
there  is  no  evidence  that  either  of  the  gran- 
tors was  ever  in  possession  of  the  premises. 
It  has  always  been  understood  that  the  mere 
production  of  a  recorded  deed,  with  no  evi- 
dence of  possession,  Is  InautBcient  to  estab- 
lish a  prima  fade  title,  even  as  against  a 
confessed  wrongdoer.  Graves  t.  Manufactur- 
ing Co.,  44  N.  H.  462;  Bell  T.  Peabody.  6a 
N.  H.  233.  An  entry  upon  land  la  not  pK- 
sumed;  It  must  be  proved.  The  defendant 
having  failed  to  show  title  in  his  wife,  a 
verdict  for  the  ^intlff  was  pnqi^y  direct- 
ed. BEcepttons  overruled. 

OABPBNTBB,  J.,  did  Dot  tft  The  oOm 
concBired. 
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(Saprame  Ooart  of  Nev  HampBhin^  HDUboro. 

March  17.  1899.) 
munr  railboaiw-liavznq  snow  on  vwm 

or  TRACKS. 

Under  Laws  1893,  c.  69, 1 1,  which  providM 
that  *'Any  i>erEoa  or  corporatfoD,  except  munici- 
pal corporations,  throagh  whoae  negligee  or 
mrel«s8D«8B  any  obstrnction  or  want  of  repair 
fak  a  bMiiwBy  is  caosed,  shall  be  liable  to  any 
person  injured  by  reason  thereof,"  a  street-rall- 
nmd  company  ia  liable  for  damaiies  caused  by  a 
daogeroas  bank  of  snow  left  on  the  side  of  It* 
tia<^  after  cleaning  them,  where  it  bad  a  na< 
Mnable  time  within  which  to  remove  it. 

Bxceptlona  from  Hlllsboro  county. 

AeUon  by  Nancy  A.  Smith,  as  admlnlstrap 
trtx,  against  the  Naihoa  Street  Sallwi^. 
There  was  a  verdict  for  pfalntlff,  and  defend- 
ants  bring  exceptions.   Exceptions  oTermled. 

Oaae^  for  Injuries  to  the  plalnUlTB  intestate^ 
llUGfa  1,  18&7,  the  deceased  was  driTln^  on 
Peari  street,  in  Nashua,  and  while  attempting 
to  eroBs  the  defendants'  track  was  thrown 
from  bis  slelgta  and  injured.  The  erldance 
tended  to  prore  that  the  canse  of  ttie  acd- 
dent  was  the  existence  of  a  bard,  ateep  bank 
9t  snow  and  ico  in  tbe  street  on  the  souQi 
side  of  the  defendants'  track,  mnning  from 
the  rail  to  a  height  of  from  10  to  20  Inches, 
made  by  the  defendants  in  plowing  out  their 
tracks  some  10  days  before  the  accident  At 
the  close  of  the  erldence  the  defendants  moT- 
ed  that  a  Terdict  be  directed  In  thehr  fsTor, 
becanse  the  plaintifT  had  not  shown  any  negU- 
gence  on  the  part  of  the  defendants  which 
caosed  the  accldeot  The  motion  was  denied, 
and  the  def  endanta  excepted. 

Henry  B.  Atherton,  tat  plaintiff.  Geoige 
B.  Fraich  and  Jeremiah  J.  Doyle,  for  defmd- 
anta. 

FIKB.  J.  Aside  from  the  eommon-law  Ua- 
tdltty  of  any  person  who  places  an  obstruc- 
tion in  -the  highway,  or  caoses  any  defect  In 
It,  In  consequence  of  which  another  suffers  a 
fecial  damage  (EOlot  r.  Ckmcord,  27  N.  H. 
2M,  208;  Heam  t.  Ballroad  Co.,  07  N.  H. 
820^  29  AtL  870).  Is  the  atatote  Which  provides 
that  "any  person  or  corporation  except  mu- 
nicipal corpoiations  through  whose  n^ligenoe 


or  carelessness  any  obstruction,  defect,  tnsuf- 
flcIencT»  or  want  tff  . repair  Is  caosea,  shall  be 
Ilatdfi  to  any  jwrson  Injured  by  reason  there- 
of." lAWB  1883,  e.  68, 1 1.  An  'Abstraction, 
defect,  Insnfllciency,  ot  wafit  of  ropair,"  wheoi 
used  In  this  connectton,  is  sncli  as  renders  a 
highway  nnsnltaUe  for  tbe  pnbUc  tiavd  tbere- 
on.  caark  v.  Barringtm,  41  N.  H.  B2:  Wbi- 
shlp  T.  Bnfield.  42  N.  H.  197,  207.  Althoogh 
the  defendants  duurter  does  not  exjffessly  an- 
.tborlse  them  to  ranove  tiie  snow  from  tbeir 
tracks,  they  have  the  right,  by  Implication,  to 
do  so  snffldently  to  operate  their  road  for  the 
accommodation  of  the  pobllc.  Bnt.  bi  the 
exercise  of  this  right,  ttiey  are  bonnd  to  con- 
sider the  rights  of  the  public  generally  to  the 
ase  of  the  streets,  Inclnding  those  portions 
occupied  by  the  defOndants*  tracks.  BIy  t. 
Baflway  Co.,  67  N.  H.  474,  82  AtL  704.  Trav- 
elers while  driving  from  one  side  of  tbe  street 
to  the  other  axe  entitled  to  find  the  passage 
reasonably  safe.  If,  after  storms,  the  tracks 
are  cleared,  so  that  ste^  banks  of  snow  are 
left  on  either  side,  ttie  use  of  a  portion  of  the 
street  may  be  attended  with  great  dangn. 
Should  the  character  of  flie  banks  be  such  as 
to  make  the  street  unsuitable  for  public  trav- 
d,  tbe  bsnks  would  be  obstructions,  and  the 
street  would  be  defective  and  Inaufflelent.  In 
the  remoni  of  snow  the  defendants  must  use 
ordinary  care  to  avoid  so  changing  the  gen- 
eral snrface  of  tiie  street  as  to  render  It  un- 
suitable for  ttie  pnbUc  travel  Qi«Kon.  Pub. 
St  c.  69,  I  1.  See,  also^  Bowen  v.  Ballw^ 
Co.,  64  aUch.  486,  20  N.  W.  668;  Dlxon  v. 
Rattanad  Go^  100  N.  T.  170.  8  N.  B.  66. 
niere  was  e^dence  proper  for  the  Jury  to 
consider  tqxm  the  question  of  the  defendants' 
negligence.  It  tended  to  prove  that  In  plow- 
ing out  th^r  tradn,  some  10  days  before  the 
Intestate  received  his  Injuries,  they  made  a 
dangerous  bank  of  snow  and  Ice  where  the 
accident  occurred,  and  that  even  If  this  un- 
safe condition  of  tiie  street  was  unavoidable 
when  tbe  track  was  cleared,  a  reasonable 
length  of  time  elapsed  before  tiie  plaintiff's 
injinrles  occurred  In  which  Its  dangerous  char- 
acter might  have  been  removed.  Exceptiws 
overruled. 

PBA8LBB,  J.,  did  not  Btt.  The  Others  con- 
curred* 
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(N.H. 


(68  N.  H.  603) 

JBWELL  T.  CITY  OF  EOCHBSTEB. 

tfhqtreinc  OoDzt  ot  New  Hampshire.  Sttaflcnd. 
March  US,  1886.) 

WATBRB-nUSBSBMBNT  OF  J>AHASBB  FOR 

FLOWAaB. 

A  landowner  who  la  not  a  party  to  proceed- 
IngR  for  the  condemnation  of  water  rights  ia  not 
bound  by  an  award  made  therein  for  oamaicea  to 
his  land,  and  may  maintain  a  petition  for  the  as- 
sessment of  such  damages  anew. 

Exceptions  from  Strafford  county. 

Petition  by  Vienna  F.  Jewell  against  the 
dty  of  Rocbeater  for  assessment  of  damages. 
The  defendant  purchased  of  the  Bochester 
Aqueduct  &  Water  Company,  under  the  au- 
thority of  chapter  253,  Laws  1881,  the  flow- 
age  and  drainage,  rights  In  question,  after  the 
^proprlatiou  of  the  same  by  the  aqueduct 
company.  In  1885  that  company  filed  a  bill 
In  equity  against  the  plaintiff  and  other  land- 
owners for  an  assessment  of  the  damages  oc- 
casioned by  the  taking  of  said  water  rights. 
Subsequently,  on  motion  of  the  aqueduct 
company,  the  bill  was  dismissed  as  to  the 
[dalntllT.  The  assessment  of  damages  was 
then  referred  to  the  county  commissioners, 
who  awarded  to  the  plaintiff  $82.83.  She  de- 
clined to  accept  the  award,  on  the  ground 
that  she  was  not  a  party  to  the  proceedings 
before  the  commlsslonezB,  and  excepted.  Case 
discharged. 

Felker  &  Pearl,  for  plalnUff.  Geoise  B. 
Cochrane,  for  defendant 

PER  CURIAM.  As  the  plaintiff  was  not  a 
party  to  the  proceedings  before  the  commis- 
sioners, she  Is  not  bound  by  the  award,  and  is 
entitled  to  maintain  the  present  petition. 
Case  discharged. 

SMITH,  J.,  did  not  sit  "nie  others  con- 
curred. 


(S8  N.  H.  17B) 

FOLSOM  T.  CONCORD  &  M.  R.  B. 

(Supreme  Court  of  New  Hampshire.  Roctdng- 
ham.    March  10,  1S95.) 

RAILROADS— ACCIDENT  AT  CR0S8IN0-OBN- 
ERAL  AND  SPECIAL  FINDINGS. 

In  an  action  to  recover  for  the  killing  of 
plaintiff's  intestate  by  a  train  at  a  crossing,  a 
finding.  In  answer  to  a  special  Interrogatory, 
that  the  "act"  of  plaintiff's  mtestate  "contribut- 
ed to  cause  the  accident,"  when  considered  in 
connection  with  a  general  verdict  for  plaintiff, 
under  proper  Instmctiona,  cannot  be  construed 
as  a  finding  that  the  decedent  was  gnilty  of  con- 
tributory negligence,  bnt  Indicates  that  the  jury 
failed  to  comprehend  the  legal  purport  of  the 
qnestlon  or  of  the  Instmetlons. 


AcUim  by  John  Folsom,  administrator, 
against  the  Concord  tc  Mtmtreat  Railroad. 
Verdict  for  plaintiff.  Motion  for  new  trial. 
Granted. 

Case  for  negUgenliy  causing  tlie  deatti  ttf 
the  plaintiff's  Intestate,  Qeorge  F.  McMurphy, 
who  was  struck  by  a  locomotlTe  while  driv- 
ing over  a  highway  crossing  of  the  defend- 
ant's railroad,  and  sustained  Injuries,  which 
resulted  In  his  death.  At  the  defendant's 
request,  and  against  the  plaintiff's  objec- 
tion, the  following  questions  were  submit- 
ted to  the  Jury:  (1)  Whether  the  act  of  Mc- 
Murphy contributed  to  cause  the  accident; 
(2)  whether  the  act  of  the  railroad  eontributp 
ed  to  cause  the  accident  The  Jury  answered 
both  questions  In  the  affirmative,  and  re- 
turned a  general  verdict  for  the  plaintiff. 

Kdwln  G.  Eastman  and  Oreenleaf  K.  Bart- 
lett,  for  plalnUff.  Frank  8.  Streeter  and  So- 
seph  W.  Fellows,  for  defendant 

SMITH,  J.  Ordinarily,  the  special  will  con 
trol  the  general  verdict  Richardson  v.  Weare, 
62  N.  H.  8U.  The  instructions  In  this  case 
were  correct;  and  If  It  were  certain  that  the 
Jury,  In  answering  the  first  question,  were 
not  confused  or  misled,  the  defendants  would 
be  entitled  to  Judgment  There  Is  ground  for 
contending  that  the  "act"  was  understood  by 
them  to  mean  want  of  ordinary  care.  Un- 
doubtedly that  was  what  was  Intended  by 
the  propounder  of  the  Interrogationa.  But  If 
the  Jury  so  understood,  it  Is  difficult  to  ex- 
plain by  what  process  they  reached  the  con- 
clusion embodied  in  the  general  verdict  The 
decedent's  act  In  driving  over  the  crossing 
undoubtedly  caused  hia  death;  for,  If  he  had 
not  BO  driven,  he  would  not  have  been  Injur- 
ed. So,  also,  the  defendant's  act  In  moving 
Its  train  over  the  crossing  caused  the  acci- 
dent; for.  If  it  had  run  It  more  slowly,  or,  as 
was  said  In  argument  at  a  slightly  slower 
rate  of  speed,  the  deceased  would  have  escap- 
ed Injury.  While,  as  the  Jury  found,  the  Joint 
acts  of  the  deceased  and  the  defendant  con- 
tributed to  cause  the  accident  It  has  not  been 
found  that  those  acts  were  negligent  except 
by  Inference  from  the  result  reached  In  the 
general  verdict  There  Is  aucb  a  strong  prob- 
ability that  the  Jury  failed  to  comprehend  the 
Instructions  that  we  think  a  new  trial  ataould 
be  granted.1   Verdict  set  aside. 

CLARK,  CHASE,  and  WALLACE;  J3^  did 
not  sit  The  others  concurred. 


s  Fw  opinion  on  aeeonA  trial,  see  88  Atl.  20d. 
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HILL  et  al.  REYNOLDS. 

(Snprane  Jndl«lal  Oonrt  of  Mdne.  May  2i, 

1809.) 

BXCBPTIONS  —  PItACTICE  — SHERIFF'S  DB!ED— 
8AL.B3— EXECUTION— UlSNOHBR 
— EVIOSNCB. 

1.  AJl  questions  not  raised  by  ezcMiUons  are 
presumed  to  hsTe  been  decided  coTrectiy>  and  ell 
(acts  necessarily  found  are  presumed  to  hare 
been  shown  by  competent  proof.  In  this  case— a 
real  action  cm  a  sherifTs  deed— the  court  as- 
anmes  tbat  all  the  prior  proceedings  touching 
the  sale,  up  to  the  execution  of  the  deed,  were 
regular,  and  sufficient  according  to  statntory  re- 
qniremeats,  and  were  properly  proved  by  com- 
petent evidence. 

2.  A  sheriff's  deed  Is  not  invalid  merely  for 
the  reason  that  it  does  not  disclose  the  date  of 
the  execution  upon  which  tiie  land  was  sold,  nor 
the  amount  of  the  judgment,  debt,  and  costs,  nor 
the  name  of  the  court  from  which  the  execution 
issued.  These  facts  may  be  shown  by  the  return 
on  the  execntion.  The  judgment  and  the  execu- 
tion end  return,  as  well  as  the  deed,  are  constit- 
uent dements  of  the  evidence  of  title.  The  deed 
may  be  aided,  if  necessary,  by  the  return,  and 
•ach  omissions  supplied. 

3.  Nor  is  such  a  deed  Invalid,  in  this  case,  for 
the  reason  that  two  sales  upon  two  executions 
tat  favor  of  the  same  creditor  are  embraced  in 
one  deed.  Where  proceedings  npcm  two  execu- 
tions appear  to  have  been  simultaneous  through- 
out, and  no  objection  was  made  to  the  suffi- 
ciency or  regularity  of  the  proceedings  prior  to 
the  execution  of  the  deed,  it  must  be  assumed 
that  they  were  regular,  and  that  It  so  appeared 
by  the  returns  upon  the  executions;  uiat  the 
proceedings,  though  simultaneous,  were  sepa- 
rate; that  there  were  separate  seizures,  sepa- 
rate notices,  and  separate  sales  for  separate  pri- 
ces npon  tM  two  executiona 

4.  When,  as  tai  this  case,  there  are  two  aales 
of  the  same  property,  at  the  same  time,  to  the 
same  purchaser,  upon  executions  in  favor  of  the 
same  creditor,  ue  sales  may  be  embraced  In  one 
deed. 

5.  Nor  to  snch  a  deed  Inoperative  for  the  rea- 
son that  it  purports  to  convey  the  land  of  Bertha 
J.  Reynolds,  while  at  the  same  time  It  recites 
that  the  executions  ran  against  Bertha  Reyn- 
olds. The  difference  in  the  name  waa  not  fatal. 
It  was  competent  to  prove  the  Identity  of  the 
person  by  evidence  aliunde. 

lOffidaU 

Bxceptions  from  supreme  judicial  court, 
Waablngton  county. 

Action  by  Charlet  D.  HIU  and  another 
■gainst  Bertha  Reynolds.  Tlilfl  was  a  real 
action  referred  to  the  court  with  leave  to 
except  The  pliUntlffB'  dalm  of  title  was 
ander  a  sate  txpoa  executions  from  this  court 
against  the  defendant  The  only  objection 
made  by  the  defendant  against  this  title  was 
tbe  Insufficiency  of  the  sheriff's  deed,  whldi 
appears  In  fidl  below. 

Tbe  court  overruled  the  objection,  and  held 
tbat  under  tbe  Judgmentt  execution,  return 
of  tbe  officer  on  the  execntion,  and  the  deed 
tbe  plaintlffB  bad  a  prima  facte  title  against 
the  defendant 

After  the  jodgment  and  seizure  upon  the 
execution,  vis.  on  Febmary  28,  1888.  the  de- 
fendant was  adjudged  an  Insolvent  debtw 
apon  her  petition  filed  on  tbat  date  In  the 
court  of  Insolvencr. 


The  court  ruled  that  tbe  Insolvency  pny 
ceedlngs  were  not  a  bar  to  this  action. 

Tbe  court  tberetq)on  rendered  Jodgment  for 
the  plaintiffs,  and  the  defendant  took  excep- 
tions to  tbe  foregoing  rulings.  Exceptions 
overmted. 

OEQierlfTs  DeedJ 

"Know  an  men  tqr  these  presents,  Tbat  I, 
William  J.  Bfablnum,  of  Lnbec  la  llie  Oonntr 
of  Washington  and  State  of  Maine,  a  D^nty 
Sheriff  under  Isaac  P.  Longfellow,  EOierlff  of 
said  County  of  Washington,  at  a  pobUc  v6nr 
due  held  at  tba  office  of  J.  H.  Otay  In  Ln- 
bec In  said  Giounty  of  WafiOili^ton  aforesaid 
on  this  first  day  of  March  A.  D.  1898  having 
given  notice  ia  writing  of  tbe  time  and  place 
of  sale  to  tiie  judgment  debtor  In  the  execu- 
tions hereafter  mentioned  and  having  given 
public  notice  of  the  time  and  place  of  sate 
by  posting  up  notlflcatloiu  thereof  bi  a  irab* 
He  place  In  tbe  town  of  Lubec  and  also  by 
posting  up  notlflcatlons  tberectf  In  one  public 
place  In  each  of  tbe  adjoining  towns  of  BSast- 
port  (City)  and  Trescott  thirty  days  before 
the  time  of  sate  and  having  caused  an  advo^ 
tlsement  of  tbe  time  and  ^aee  of  aste  to  be 
published  three  wNks  successively  b^re 
the  day  of  sale  in  the  Lubec  Herald,  a  putdte 
newspaper  printed  In  Lubec  In  said  County, 
have  by  virtue  of  two  executions  In  my  bands 
In  favor  of  Charles  D.  HOI  and  Wlllard  H. 
Pike  both  of  Calais  In  our  siUd  County  of 
Washington,  Co-partners  at  said  Calais  un- 
der the  firm  name  and  s^te  of  Hill,  Pike  & 
Ca  a^nst  Bertha  Beynt^  of  Lubec  In 
our  said  County  of  Washington  In  considera- 
tion of  four  htmdred  and  thlr^  &  68-100 
DoUars  paid  to  me  tbii  day  Charles  D. 
Hin  and  WlDard  H.  »ke  both  of  Catels  In 
said  County  of  Washington,  they  being  tbe 
highest  bidden  therefor,  and  do  hereby  give, 
grant  bargain,  sell  and  conv^  to  them  the 
said  Cfaartes  D.  HIU  and  Wlllard  H.  Pike  the 
following  described  real  estate,  and  all  the 
right,  title  and  Interest  which  tiie  said  Bertha 
Reynolds  has,  in  and  to  the  same,  or  had  on 
the  twenty  first  day  of  January  A.  D.  1808, 
at  four  o'clock  In  tbe  afternoon,  the  time 
when  the  same  was  taken  as  seized  on  both 
executions  against  Bertha  Reynolds  as  afore- 
said to  wit  •  *  *  Land  situate  In  said 
Lubec  wlUi  all  buildings  thereon  in  tbat  part 
of  tbe  town  called  Norl^  Lubec  bounded  as 
follows  to  wit  •  •  •  Commencing  on  the 
northerly  side  of  tbe  town  road  easterly  from 
the  barn  yard  fence  at  a  stake  and  stones 
and  running  northerly  five  rods  to  tbe  south- 
erly corns  of  a  small  house  occupied  by  SI- 
mon  Mahar:  thence  south  easterly  three  rods 
and  eight  links  to  the  town  road:  thence 
south  westerly  five  rods  to  the  place  of  begin- 
ning containing  twoity  and  four  fifths  (20  4-S) 
square  rods. 

"Tbe  above  described  real  estate  Is  record- 
ed in  Book  200.  Page  ^  in  our  Wasblngt<Ht 
County  Rei^stry  of  Deeds  at  BlaChlas  (Oct 
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t,  1881)  In  the  name  of  Bertba  J,  Beynolds  i 
which  Bertha  J.  Beynolda  and  the  Bertha  I 
BeynoldB  mentioned  la  the  abore  described 
execntlona  and  judgment!  are  one  and  the 
same  person  and  the  premises  herein  de- 
scribed are  and  were  taken  to  utiBfy  the 
aforesaid  execntlona  and  Jodgments.  In  wit- 
ness whereof  I  have  hereonto  set  my  hand 
and  seal  this  first  da^  of  Bfarch  in  the  year  of 
our  I<ord  one  tbousaod  eight  bondred  and 
ntaiel7-elght 

"William  3.  Mahlman, 

"Deputy  Sheriff.  [Seal.] 

*%lgned,  sealed  and  delivered  In  presence 
of  Harry  L.  Smith. 

'  "Washington  ss.  Silarcfa  1,  A.  D.  1898. 
"Then  personally  appeared  the  above  nam- 
ed William  J.  Mahlman  and  acknowledged 
the  above  Instrument  by  blm  subscribed  to  be 
bis  free  act  and  deed.  Before  me, 

"Barry  L.  Smith,  Justice  of  the  Peace. 
"Beceived  March  4.  1888.  at  7  a.  m. 
"Attest:  H.  R.  Taylor,  Eeglster." 

Argued  before  PETBRS,  C.  J.,  and 
HASKHILL,  WHITEHOUSO,  STROUT,  WIS- 
W£IiU  and  SAVAOS:,  JJ. 

J.  H.  Gray,       plaintiffs.   A.  D.  McFanl, 
for  defendant. 

SAYAOB,  J.  Beal  action,  heard  by  the 
presiding  Justice,  with  right  of  exception. 
The  plalntUfs  dalmed  title  under  a  sale  on 
execution  against  tbe  defendant  The  presid- 
ing Justice  h^  that  under  the  Jn^pnentt  ex- 
ecution, return  of  the  officer  on  the  execu- 
tion, and  the  sherlflTs  deed  the  plalntUts  had 
a  prima  facie  title  against  the  defendant 
The  only  objection  raised  by  the  defendant 
was  that  the  deed  was  insufficient.  The  ques- 
tion presented  Is  not  whether  a  sheriff's  deed 
alone  is  prima  facie  evidence  of  title,— a 
question  which  must  be  answered  In  the  neg- 
ative,—but  whether  this  sherifTs  deed  Is  suf- 
ficient In  form.  The  deed  1b  made  a  part  of 
the  case,  but  the  Judgment,  execution,  and 
return  are  not,  although  they  were  Introduced 
In  evidence. 

All  questions  not  raised  by  exceptions  are 
presumed  to  have  been  decided  correctly,  and 
all  facts  found  are  presumed  to  h^ve  been 
shown  by  competent  proof.  We  must  as- 
sume, therefore,  that  all  the  prior  proceed- 
ings touching  the  sMe,  up  to  the  execution  of 
the  deed,  were  regular  and  sufficient  accord- 
ing to  statutory  requirements,  and  were  prop- 
erly proved  by  competent  evidence;  and  we 
have  here  only  to  Inquire  whetbor,  upon  this 
assumption,  the  deed  in  this  case,  upon  Its 
face.  Is  sufficient,  so  far  as  form  U  concerned, 
to  show  prima  facie  title  In  the  plaintiffs.  It 
is  objected  that  It  Is  Insufficient  (1>  because 
It  does  not  disclose  the  dates  of  the  execu- 
tions upon  which  the  land  was  sold,  the 
amount  at  tiie  Judgment  debt  and  oosta  in 


each  execution,  and  tbe  name  of  tbe  court 
from  vhi<A  the  executions  Issued;  <2)  be- 
cause the  deed  shows  that  two  sales  upon 
twe  executions  are  enbraced  In  one  deed; 
and  aSi  because  It  appears  1^  the  deed  tiiat 
the  land  of  Bertha  J.  Reynolds  was  sold 
on  executions  against  Bertha  Beynidds.  We 
will  consider  tiiese  objections  In  tiielr  order. 

1.  The  statute  declares  that  the  officer  shall 
execute  and  deliver  to  tiie  purchaser  a  "suf- 
ficient^' deed.  Bev.  BL  e.  76,  |  36.  But  It 
does  not  define  what  shall  be  deemed  a  "suf- 
ficient" deed.  Undoubtedly  a  dierlff's  deed* 
In  (wder  to  be  itself  alone  jwlma  fade  evi- 
dence of  a  sale^  must  show  upon  Its  face  that 
the  officer  had  author!^  to  make  tike  sale» 
and  must  sbow  all  tbe  essential  requirements 
of  a  valid  aale.  But  in  this  case  It  la  impw* 
tant  to  notice  that  the  plaintiffs  did  not  rely 
upon  tbe  deed  alone  to  establish  a  prima 
fade  title.  They  introdnced  the  Judgment^ 
and  the  executions  and  returns  thereon.  The 
executions,  which  are  inesumed  to  be  tegaiax 
In  form,  showed  their  dates,  the  amount  of 
tbe  debts  and  costs,  and  the  court  from  which 
they  issued.  The  returns,  if  regular  and  com- 
plete, showed  all  of  the  officer's  doings  upon 
the  executions;  and  in  view  of  the  fact  that 
no  objection  waa  made  -to  tbe  returns,  but 
only  to  tbe  deed,  we  must  assume  tiiat  the 
returns  were  sufficient  to  show  valid  liens 
by  seizure,  and  that  the  llena  continued  nntU 
tbe  time  of  sale. 

The  question  now  arises  whether  It  is  nec- 
essary that  a  SherifTs  deed  should  show  such 
facts  as  it  is  objected  are  wanting  in  this 
deed.  If  they  are  shown  by  the  return  on  the 
execution.  The  Judgment  and  tiie  aecution 
and  return,  as  well  as  the  deed,  are  constitu- 
ent elements  of  the  evidence  of  title;  and  we 
think  the  deed  may  be  aided.  If  necessary,  by 
the  return.  In  the  opinion  In  Welsh  v.  Joy, 
13  Pick.  477.  Shaw,  O.  J.,  said:  "An  officer's 
deed  may  be  aided  by  a  return  upon  the  exe- 
cution showing  that  the  statute  has  been 
duly  compiled  with  and  the  power  pursued." 
In  Stlnson  v.  Boss,  61  Me.  666^  our  own  court 
held  that  it  Is  unnecessary  that  a  aheriff's 
deed  should  show  that  the  statute  require* 
ments  In  regard  to  notice  have  been  comjdled 
with,  what  the  officer's  return  on  the  execu- 
tion abowB  that  tbe  proper  notices  have  been 
given.  "That  is  Bufflcleat"  said  Justice  Wal- 
ton. The  defendant  here  dtes  and  relies  up- 
on Pratt  V.  Skolfield,  45  Me.  886.  in  whfich 
case  the  recitals  la  tike  deed  as  to  notice  be- 
ll^ defective.  It  was  held  In(^erative.  But 
In  Stlnson  v.  Boss,  supra.  It  was  pointed  out 
Cbat  In  Pratt  v.  Skolfleld  the  deed  was  tbe 
only  evidence  relied  upon  to  prove  the  sale; 
and  it  was  held  that  the  decision  la  Pratt  v. 
Skolfleld  was  not  applioible  to  a  case  where 
there  was  a  good  and  sufficient  return  on  tbe 
execution.  It  was  held  In  Hayward  v.  Cain, 
110  Mass.  273,  that  the  omission  In  a  sher- 
iff's deed  to  state  from  what  court  tbe  execu- 
tion Issued  does  not  invalidate  the  deed,  nor 
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render  It  void.  If  the  deficleucy  in  that  reipect 
ii  fully  nipplled  by  the  writ  of  encDtion  and 
the  retnm  thereon.  See,  also.  Bat,  Jnd. 
Sales,  I  1011. 

We  think  SHnson  t.  Roas  Is  dedBl^e  of  the 
first  point  raised  by  the  defendant,  The  re- 
turn supplies  what  the  deed  lack*.  This  ob- 
jection cannot  be  sustained. 

2.  "nie  deed  shows  that  the  of&cer  seized 
the  land  and  sold  It  upon  two  executions  In 
favor  of  Hill,  Pike  &■  Co.,  and  against  Bertha 
Reynolds.  The  proceedings  upon  these  two 
executions  appear  to  have  been  simultaneous 
thronghout.  Xo  objection  having  been  made 
to  the  Bufflclency  or  regularity  of  the  proceed- 
logs  prior  to  the  execution  of  the  deed,  we 
must  assume,  as  before,  that  the  sales  were 
regular,  and  that  it  so  appeared  by  the  re- 
tarns  upon  the  executions;  that  the  proceed* 
Ings,  though  simultaneous,  were  separate; 
that  there  were  separate  seizures,  separate 
notices,  and  separate  sales  for  separate 
prices,  upon  the  two  exef^utloos,— for,  If  it  ap- 
peared otherwise,  the  returns  would  have 
been  objectionable.  Stone  v.  Bartlett,  46 
He.  438;  Smith  t.  Dow,  61  Me.  21.  It  only 
remains  to  Inquire,  then,  whether,  when  an 
officer  has  made,  at  the  same  time,  two  sales 
upon  two  executions.  In  favor  of  the  same 
creditors,  against  the  same  debtor,  the  sales 
being  to  the  same  purchaser,  he  may  com- 
plete the  proceedings  by  executing  and  de- 
liTering  tme  deed  for  both  sales.  We  per- 
ceive no  good  reason  why  he  cannot.  That 
the  proceedings  wer§  simultaneous  Is  no  ob- 
jection. True  V.  Bmery,  67  Me.  28.  It  was 
held  In  Chapman  v.  Railroad  Co.,  M  Me.  160, 
that  an  equity  of  redemption  could  not  be 
sold  upon  two  or  more  executions  jointly.  In 
CftTor  of  two  creditors.  But  that  Is  not  this 
cue.  Here  the  sales  were  not  joint,  and  the 
creditors  were  one  and  the  same,— a  marked 
distinction.  Sales  made  as  these  were,  were 
not  prejudicial  to  the  debtor.  We  think  the 
reasoning  in  True  v.  Emery,  supra,  Is  ap- 
plicable to  this  case.  We  quote:  "No  In- 
jury need  be  suffered  by  the  debtor  in  selling 
hia  equity  in  this  way.  It  may  be  an  ad- 
vantage  to  him.  He  can  redeem  from  one 
sale^  and  forego  a  redemption  from  the  other. 
If  be  desires  to.   *  if  the  debtor  re- 

deems from  both  sales,  his  properly  Is  re- 
stored to  bim.  If  he  redeems  from  one  sale 
only,  he  becomes  tenant  in  common  with  the 
purcbaser."  So  In  this  case.  The  officer 
might  have  sold  the  property  on  one  execu- 
tlon,  for  the  full  amount  of  both,  and  have 
spiled  the  excess  to  the  satisfaction  of  the 
otber  (Bev.  St  c.  84.  i  22),  hi  which  case  the 
debtOT  eoold  not  have  redeemed  In  part  wlth- 
oat  p^^iiv  the  whole.  Now  he  may  redeem 
tram  one  ssle^  and  not  from  the  other,  nor 
lees  be  chooses  to  redeem  from  both.  If  the 
■alee  mn  upheld,  the  debtor's  right  of  re- 
dcsoptlon  Is  not  affected  by  the  fact  that  both 
tte  maSm  an  emlnaced  in  one  deed.  The 
— ls«  an  mpaxaSaib,  and  fl»  debtor  ma  re- 


deem from  either.  The  amount  to  be  paid 
to  redeem  from  either,  though  not  found  in 
the  deed,  may  be  found  in  the  returns  on  the 
executions.  We  hold,  therefore,  that  where, 
as  in  this  case,  there  are  two  sales  of  the 
same  property,  at  the  same  time,  to  the  same 
purchaser,  ujmn  executions  In  favor  of  the 
same  creditors,  the  sales  may  be  embraced 
In  one  deed. 

8.  There  Is  no  question  raised  bat  that  the 
Bertha  Reynolds  named  In  the  executions 
and  the  Bertha  J.  Reynolds  whose  land  was 
sold  are  the  same  person.  Indeed,  that  fact 
was  necessarily  found  by  the  presiding  jus- 
tice. But  the  defendant  claims  that  when  a 
sheriCrs  deed  purports  to  convey  the  land  of 
Bertha  J.  Reynolds,  and  recites  that  the  ex- 
ecutions ran  against  Bertha  Reynolds,  the 
deed  is  inoperative  ipso  facto.  In  this  deed 
the  officer  attempted  to  remedy  the  difficulty 
by  Inseitli^  a  recital  that  "Bertha  J.  Bfeyn- 
olds,"  the  owner  of  the  land,  and  **Bertba 
Reynolds,"  the  debtor,  were  identicaL  But 
It  was  no  part  of  the  officer's  duty  to  make 
such  a  recital,  and  it  is  not  evidence  of  the 
tmth  of  the  fact  stated.  Innman  v.  Jack- 
son, 4  Me.  237;  Phlliips  v.  Sherman,  61  Me. 
548.  Still  we'  think  that  the  difference  in 
the  name  was  not  fatal  to  the  deed,  and  that 
It  was  competent  to  show  the  Identity  of  tEe 
person  by  evidence  aliunde.  Persons  some- 
times use,  and  are  known  by,  two  or  more 
names;  and,  when  that  Is  so,  It  is  always 
competent  to  show  the  Identity  of  the  person 
'by  parol.  So,  if  Bertha  J.  Reynolds  was 
known  as  well  by  the  name  of  Bertha  Reyn- 
olds, that  fact  could  be  shown  by  parot 
Even  the  strictness  of  the  criminal  law  al- 
lows such  proof  upon  the  plea  of  misnomw. 
The  parol  evidence  goes  to  the  question  ot 
Identity.  The  same  principle  applies  as 
would  in  case  there  were  two  John  Smiths 
In  a  town,  In  which  case  parol  evldoice 
would  be  admissible  to  show  which  one  was 
the  grantee  In  a  deed  to  "John  Smith";  tiiat 
is,  to  show  the  Identity.  If  a  person  Is 
known  by  one  name  as  well  as  by  another,' 
and  Is  sued  In  the  former  name,  and  execu- 
tion Issue,  it  surely  cannot  he  said  that  prop- 
erty held  by  him  in  the  latter  name  Is  be- 
yond seizure  and  sale  on  the  execution,  es- 
pecially, as  here,  where  no  rights  of  third 
partly  have  Intervened.  In  Dutton  v.  Sim- 
mons, 65  "Me.  583,  where  an  attachment  was 
held  void  because  in  the  return  of  the  officer 
to  the  registry  of  deeds  the  defendant  was 
described  as  Henry  "M."  Hawkins,  when 
his  true  name  was  Henry  "F."  Hawkins, 
by  which  latter  name  he  was  sued,  this  court 
said  that  the  party  claiming  under  the  at- 
tachment **would  have  had,  probably,  less 
difficulty  to  contend  with  had  the  error  been 
the  omission  of  the  middle  letter  (as  If  writ- 
ten Henry  Hawkins),  or  if  only  the  initials 
of  the  Christian  name  had  been  written,  but 
correctly  given  (as  H.  7.  Hawkins).  Iii  inch 
cassb  poliap^  ttie  omisakHi  cenld  bar*  bsu 
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sapplied  by  parol  proof.  A  person  may  bave 
different  Damea  by  reputation.  Proceedings 
haTe  been  sustained  In  Important  cases  where 
a  person  Is  described  In  either  one  or  the 
other  of  the  above  ways."  And  the  court 
pointed  out  the  distinction  between  a  di- 
minished description  of  a  name  and  a  de- 
scription which  was  essentially  and  positive- 
ly false.  In  the  case  at  bar  the  name  was 
diminished,  but  not  false.  We  think  it  was 
competent  to  show  aliunde  that  Bertha  J. 
Reynolds  and  Bertha  Reynolds  were  the  same 
person.  Hence  there  was  no  fatal  variance 
In  the  names  given  to  the  debtor  In  the  deed. 

The  defendant's  counsel,  In  his  brief,  raises 
the  point  that  the  deed  runs  to  Charles  D. 
HIU  and  Wlllard  H.  Pike  in  their  Indivldnal 
capacities,  while  this  suit  Is  tn  favor  of  the 
firm  of  Hill,  Pike  &  Oo.  The  latter  fact  does 
not  appear  In  the  bill  of  exceptions,  and,  U 
[t  did.  the  point  would  not  be  tenable. 

The  defendant  does  not  press  her  excep- 
tions' to  the  ndtng  that  her  Insolvent^  pro- 
ceedings, commenced  after  judgment  ud 
jlelsure,  were  not  a  bar  to  this  actios. 

SKceptlons  overruled. 


(II  Ue.  E2) 

BOSTON  BXCBLSIOR  00.  r.  BANQOB  A 

A.  R.  CO. 

OSivcvM  Judicial  Court  of  Main*.  June  1« 

1899.) 

HAIUtOADS-FIRBS-^fBOUOBNOBI-UOBHn.  ' 

1.  It  is  provided  by  the  statutes  of  this  state 
that  "wheo  a  buUdlnr  or  other  property  is  in- 
jured by  fire  commuofcated  by  a  locomotive  en- 
gine, the  corporation  wing  It  Is  responsible  for' 
such  Injury,  and  it  has  an  insorable  interest  in 
the  property  along  the  route  for  which  it  is  re- 

Sioasibfe,  nnd  may  procure  Insurance  thereon, 
nt  snch  corporation  shall  be  entitled  to  the  ben- 
efit of  sny  insurance  upw  such  property  effected 
by  the  owner  thereof,  less  the  premlam  and  ex- 
pense of  recovery.."   Rev.  St.  c  61,  S  8^ 

In  an  action  on  the  case  to  recover  damages 
for  the  destruction  of  the  plaintiff's  property  by 
fire  communicated  by  a  locomotive  engine  o[»er- 
ated  and  owned  by  the  defendant,  the  plaintiff 
claimed  to  recover— First,  by  virtue  of  this  stat- 
ute; and,  secondly,  at  common  law,  for  the  neg- 
ligent condition  and  management  of  the  defoid- 
ant's  locomotive  engine. 

A  portion  of  the  property  destroyed  consist- 
ed of  split  poplar  wood,  a  part  of  which,  esti- 
mated by  the  Jury  in  a  spedal  finding  at  200 
cQrda,  was  piled  upon  the  aefendaot's  land,  and 
the  balance  upon  the  adjoinlog  land  of  the  plain- 
tiff. The  railroad  company  contended  that  the 
plaii^tifl  was  a  trespasser  in  thus  piling  its  pap- 
lar  on  the  defendant's  land,  and  permitting  It  to 
remiin  there  after  the  defendant  had  requested 
its  removal,  and  also  claimed  that,  inasmuch  as 
the  fire  was  first  communicated  to  this  portion  of 
the  wood  so  piled  on  defendant's  land,  and 
spread  therefrom,  destroying  the  other  property 
ot  the  plaintiff,  it  was  not  liable  for  any  of  the 
proper^  thus  destroyed.  The  jury  returned  a 
special  finding,  upon  this  issue,  that  the  poplar 
on  the  defendant's  land,  at  the  time  of  the  fire, 
was  there 'under  the  license  or  consent  of  the 
defendant,  and  also  returned  a  general  verdict 
tor  the  plaintiB  in  the  sum  of  9^906.10^  ezdu* 
^va  of  faumrance  effected  on  the  looperty  of  the 
wnaai  to  ttie  ■mooot  of  98400. 


It  appeared  that  from  Augmt,  1895,  to 
May,  189o,  the  time  of  the  fire,  no  intimation 
was  given  by  the  station  or  other  agrat  of  the 
defendant  tlfat  the  idaintiff's  foremsn  was  ex- 
pected to  remove  the  wood.  Under  these  circnm- 
stances,  and  upon  this  evidence.  It  is  ccnsidered 
by  the  court  that  the  plaiutliTs  foreman  was 
justified  in  assuming  that  the  defendsnt  acqui- 
esced in  such  continued  occupation  of  the  land, 
and  that  the  special  finding  of  the  jury  on  tliis 
point  is  warranted  by  the  evidence. 

2.  Held,  that  the  testimony  of  the  land  survey- 
or and  engineer  called  liy  the  plaintiff,  with  other 
corroborating  evidence,  was  sulBcient  to  au- 
thorize the  jnrjf  to  find  that  no  part  of  the  wood 
wna  piled  within  the  defendant's  roadway;  but, 
if  the  land  on  which  the  wood  was  piled  was  oc- 
cupied by  the  plaintiff  under  the  license  of  the 
defendant,  then  such  occupation  was  lawful,  and 
the  phtintifTs  rights  and  toe  defendant's  liability 
with  respect  to  Injury  by  fire  from  a  locomotive 
are  the  same  as  they  would  be  if  the  plaintiff 
was  the  owner  of  the  land. 

8.  Held  that,  under  these  circumstances,  even 
where  the  action  is  founded  on  the  common-law 
liability  of  the  defendant  for  the  segligence  In 
the  management  of  its  trains,  the  great  weight 
of  authority,  both  American  and  English,  sup- 
ports the  proposition  that  s  landowner  is  not 
justly  chargeable  with  contributory  negligence 
for  such  reasonable  and  legitimate  use  of  his 
own  land. 

4.  Held,  after  a  careful  examinatioa  of  all  the 
facts  in  the  case  having  any  material  relation  to 
the  question  of  negligence  on  (he  part  of  the 
plaintiff,  that  If  the  defendant  was  entitled  to 
the  Instruction  "that  the  plaintiff  cannot  recover 
In  this  action  because  It  was  guilty  of  contrib- 
utory negligrace  In  depositing  Its  wood  in  audi 
dose  proximity  to  the  railroad  trade,  with  foil 
Icnowledge  of  the  danger  from  fire  to  which  it 
would  be  subjected,"  still  there  was  suffldent 
evidence  to  authorise  the  finding  of  the  jury  that 
the  idalntiff  was  not  goii^  of  negligCMe^  or,  it 
•0,  that  It  did  not  contribute  as  a  imximate 
cause  to  the  loss  of  the  plaintifirs  property. 

6.  The  fact  tliat  the  destroyed  projierty  was 
located  near  the  line  of  the  railroad  does  not  de- 
prive the  owners  of  the  protection  of  the  stat- 
ute—certainly if  it  was  placed  where  it  was  un- 
der a  license  from  the  defendant;  and- the  doc- 
trine of  contributory  negligence  Is  not  aniUcable 
to  this  class  of  cases. 

(OSldsL) 

Exceptions  from  supreme  Juffidal  court, 
Plscataqnts  county. 

Action  by  the  Boston  Bxcelslor  Company 
against  the  Bangor  &  Aroostook  Railroad 
Company.  Verdict  for  plaintiff,  and  defend- 
ant excepts  and  moves  for  a  new  trIaL  Elx- 
ceptions  overruled. 

This  waa  an  action  on  ttte  ease  to  recover 
damages  for  the  loss  of  real  and  personal 
property  belonging  to  the  plalotifE  company, 
and  alleged  to  have  been  destroyed  by  Are 
communicated  by  a  locomotive  engine  then 
owned  and  operated  by  defendant  company. 
Part  of  the  personal  proper^  destroyed  con- 
sisted of  apUt  po^ar  wood,  of  which  there 
were  several  hundreds  of  cords,  and  which 
was  piled  In  part  upon  the  defendant's  land 
and  in  part  upon  the  adjoining  land  ot  the 
plaintiff.  The  plaintiff  cUlmed  that  It  had  a 
lawful  right  to  pile  Its  poplar  wood  upon  de- 
fendant's land,  as  licensee;  ri«*»n«fTf  that 
right  by  virtue  of  a  long-continued  ^lor  osa 
of  said  pcenUses  for  piling  purposes,  and  an 
alleged  acqnleaoeace  ttunla  tty  diifrniant 
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company.  Tbe  defendant  contended  tbat 
sucli  license.  If  any  could  be  Implied,  was  re- 
voked by  its  notifying  and  directing  the 
plaintiff  company  not  to  pile  said  poplar  upon 
Its  land,  and  claimed  that  the  plaintiff  com-- 
pany,  in  pUli^  said  wood,  was  a  trespasser, 
and  that,  as  to  so  much  of  said  wood  as  was 
upon  defendant's  land,  It  was  unlawfully 
there. 

Eridence  was  introduced  by  the  defendant 
tending  to  show  that  the  fire  which  consum- 
ed plaintiff's  iHt^>erty  was  first  communicat- 
ed to  the  pile  of  wood  standing  upon  defend- 
ants land  next  nearest  the  railroad  track, 
and  that  it  spwad  therefrom  to  the  other 
plies  of  poplar  wood,  destroying  the  same,  to- 
gether with  other  pro[>erty. 

The  defendant  claimed  that,  If  the  idalnr 
tUTs  wood  which  was  first  consumed  was  un- 
lawfully upon  its  land,  and  was  destroyed, 
the  plaintiff  could  not  recover  for  its  destruc- 
tion, or  for  the  destmctlon  of  other  property 
of  which  it  was  the  primary  cause.  PlalntlfT 
claimed  the  right  to  recover  upon  two 
grounds:  First,  under  the  statute;  second,'  at 
cmnmon  law,  alleging  the  defective  condition 
of  defendants  locomotive,  and  that  the  same 
was  negligently,  improperly,  and  carelessly 
managed  and  operated,  and  that  by  reason 
thereof  Are  was  communicated  therefrom  to 
its  property,  and  It  was  thereby  destroyed. 
Upon  tb^  pUUntlff's  right  to  recover  under 
the  statute,  if  Its  wood  was  wrongfully  upon 
the  railroad  location  or  railroad  land,  the 
court  instructed  the  jury  as  follows: 

*q  instruct  you  that  the  statute  only  con- 
templates liability  for  such  property  as  is 
lawfully,  and  not  wrongfully,  wherevor  it 
may  be.  but  lawfully,  where  It  may  be  burn- 
ed; as,  in  this  case,  upon  the  company's  own 
land.  So  that,  upon  the  counts  which  set 
forth  the  statute  liability,  as  I  say,  I  instruct 
you  that  the  plaintiff  cannot  recover  for  bo 
much  of  the  wood  as  was  within  the  raUroefA 
land.  If  it  was  there  wrongfully,  but  that 
would  be  only  a  small  portion,  perhaps,  of 
the  entire  amount  of  wood  destroyed;  and  I 
Instruct  yon,  further,  that  the  i^lutlff  can 
recover  (or  the  balance  under  the  statute 
cause  of  action^  if  the  idadng  of  the  wood 
where  It  was  did  not  contribute  to  the  Injury. 

**!  am  speaking  now  of  the  wrongful  act, 
mnd  I  say  to  yon:  They  cannot  recover  for 
wood  which  was  wrongfully  uimn  the  rail- 
road location  at  the  time  of  the  fire  under 
these  counts;  but  they  can  recover,  other 
thlnga  being  proved,  for  so  much  of  the  wood 
and  property  as  was  on  plaintiff's  own  land, 
providing  the  wrongful  act  of  the  plaintiff  In 
permitting  the  wood  to  stay  there,  and  be 
there  at  the  time  of  the  fire,  did  not  coutrlb- 
ate  to  the  Injury;  and  some  things  I  have 
said  In  regard  to  contributory  negligence  in 
the  former  instance  apidy  equally  well  In 
thifc" 

Upw  tbe  plaintiS'i  t^t  to  reoover  at 
cnanw  law«  tf  ths  wood  was  wnogfuUy 


placed  ni>on  the  defendant's  land,  the  court 
instructed  the  Jury  as  follows: 

"But  if  the  railroad  company  was  guilty  of 
negligence  in  allowing  their  train  to  be  run, 
causing  it  to  be  run,  or  allowing  the  engine 
to  be  out  of  order,'  In  the  particulars  set  forth 
In  the  writ  and  by  that  negligence  the  fire 
was  occasioned,  then  you  have  got  to  proceed 
a  step  further.  If  the  plaintiff  contributed 
to  the  Injury  by  tbe  wrongful  placing  of  the 
wood  where  It  was,-  then  the  plaintiff  can- 
not recover. 

>*If  the  wrongful  placing  of  the  wood  did 
not  contribute  to  the  lojury,  and  It  was  occa- 
sioned by  the  negligence  of  tbe  defendant, 
as  alleged  In  the  plaintiffs  writ,  then  tbe 
plaintiff  may  recover,  even  for  the  wood 
which  waa  wrongfully  on  the  railroad  land." 

Defendant  requested  tbe  court  to  give  the 
following  Instruction: 

"Defendant  asks  the  court  to  iniertmct  flie 
Jury  tbat  If  any  wood  of  plaintiff  was  on  de- 
fendant's land  by  trespass,  and  the  fire  from 
the  engine  went,  either  through  the  air  or 
along  the  ground,  and  first  set  fire  to  plain- 
tiff's wood  thus  on  defendants  land,  then 
the  plaintiff  cannot  recover." 

This  requested  Instruction  the  court  de- 
clined to  give.  To  these  several  instructions 
of  the  court  to  tbe  Jury,  and  Its  refusal  to 
^re  said  requested  instructlw.  the  defend- 
ant took  exceptions.  The  whole  charge  of 
the  court  to  the  Jury,  together  with  the  spe- 
cial findings  of  the  Jury,  la  Included  In  tbe 
report  of  the  case. 

Tbe  Jnry  returned  a  Teidict  of  14,806  for 
the  plaintiff. 

Argued  before  PETERS,  O.  J.,  and  EM- 
ERY, WHITBHOUBB.  WJBWEOJj,  8TB0UT. 

and  FOOLER,  JJ. 

H.  Hudson  and  F.  D.  Onemsey.  for  phUn- 
tiff.   F.  H.  Appleton  and  H.  B.  Chaplin,  for 

defendant. 

WHITEHOUSB.  J.  This  is  an  action  on 
tbe  case  to  recover  damages  for  tbe  destruc- 
tion of  the  plalntUTs  property  In  tbe  town  of 
Mllo,  May  21,  1896.  by  fire  communicated  by 
a  locomotive  euglne  then  owned  and  operat- 
ed by  the  defendant 

Section  64  of  chapter  51  of  the  Bevlsed 
Statutes,  declares  tbat  "when  a  building  or 
other  property  Is  Injured  by  fire  communi- 
cated by  a  locomotive  engine,  the  corporation 
using  It  Is  responsible  for  such  Injury,  and 
It  has  an  Insurable  Interest  in  tbe  property 
along  tbe  route  for  which  it  Is  responsible, 
and  may  procure  Insurance  thereon.  But 
such  corporation  shall  be  entltied  'to  the  bene- 
fit of  any  insurance  upon  such  property  ef- 
fected by  tbe  owner  .thereof,  less  tbe  pre- 
mium and  expense  of  recovery." 

In  tbe  writ  the  plaintiff  claims  to  recorer, 
In  the  first  place,  By  virtue  of  the  absolute 
re^nslUllty  imposed  upon  the  defendant  by 
tbla  itatatik  and,  wcondly,  fty  raasoi  of  the 
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liability  of  the  defendant  at  common  law,  on 
the  ground  of  negligence  respecting  the  con- 
dition and  management  of  Its  locoipotlTe  en- 
gine, 

A  portion  of  the  plaintiff's  property  de- 
fltroyed  consisted  of  a  large  quantity  of  split 
poplar  wood,  a  part  of  which,  estimated  by 
the  jory  In  a  spedal  finding  at  200  cords, 
was  plied  npon  the  defendant's  land,  and  the 
balance  npon  the  adjoining  land  of  the  plain- 
tiff, "nie  defendant's  right  of  way  at  the 
point  in  question  was  66  feet  In  wldtli,  and 
It  had  acquired  by  purchase  an  additional 
strip  of  land,  known  as  the  "Uoore  Land," 
adjoining  Its  location  on  the  easterly  side. 
The  plaintiff's  evidence  tended  to  show  that 
the  most  westerly  tier  of  the  wood  was  38 
feet  from  the  center  of  the  main  line  of  the 
railroad,  and  hence  tbat  no  part  of  the  pop- 
tar  wood  piled  on  the  defendants  land  was 
within  the  detendanfs  right  of  way,  tmt  that 
all  of  said  200  cords  was  on  the  Moore  land, 
adjoining  the  right  of  way.  On  the  other 
hand,  the  testimony  of  the  defendant  toided 
to  show  that  the  westeriy  line  of  the  poplar 
was  nearly  8  feet  within  the  limits  of  the  lo- 
cation. 

It  was  not  (»ntroTerted  by  the  defendant, 
bowerer,  that  these  i^les  of  poplar  wood  were 
"along  the  route"  of  the  defendant's  railway, 
and  had  all  conditions  of  permanency  In 
their  character  requisite  to  establish  the  re- 
sponsibility of  the  defendant  under  the  stat- 
ot^  If  the  other  elranents  of  statute  liability 
were  shown  to  exist  Thatcher  Ballroad 
Od.,  8S  Me.  902,  2T  Atl.  610.  But  It  was 
earnestly  omtonded.  In  behalf  of  flie  defend- 
ant  company,  that  in  thus  piling  Its  poplar 
on  the  defendant's  land,  and  in  permitting 
it  to  remain  after  a  request  by  the  defendant 
for  Its  removal,  the  plaintiff  was  a  trespasser 
on  the  defendant's  land,  and,  Inasmncb  as 
the  fire  was  flrtrt  communicated  to  the  most 
westerly  tier  of  wood,  and  thence  spread  to 
the  other  proper^  of  the  plaintiff  company, 
tiiat  tiie  defendant  Is  not  r^qionalble^  Utiier 
for  tile  wood  thus  wrongfully  piled  on  Its 
lands,  or  for  any  part  <a  the  proper^  thus 
destroyed.  The  plaintiff  sharply  controTert- 
ed  this  position,  rtalming  that  it  had  a  law- 
fnl  right  to  use  the  defendant's  land  for  a 
piling  ground,  to  the  extent  shown*  by  vir- 
tue of  an  uninterrupted  use  of  the  premises 
for  that  purpose,  with  the  license  and  per- 
mission of  the  defendant  company,  for  12 
years  prior  to  the  time  in  question,  and  that 
such  license  wus  never  revoked  by  the  de- 
fendant Whether  or  not  such  license  was 
revoked  In  August.  1^96,  by  a  notice  from 
defendant  not  to  ^le  any  more  wood  there, 
and  to  remove  such  part  of  that  already  pil- 
ed as  was  found  to  be  on  the  defendanrs 
land,  was  an  Issue  of  fact  submitted  to  the 
Jury,  and  '  they  returned  a  fecial  finding 
that  tiie  poplar  on  the  defuidan^s  land  at 
Qw  time  of  the  fixe  waa  tiiere  by  the  license 
etf  oonsoit  oC  ttie  defendant  The  Jury  also 


returned  a  general  verdict  for  tiie  plaintiff 
In  the  sum  of  ¥4,866.10,  exclusive  of  Insur- 
ance effected  on  the  property  by  the  owners 
to  the  amount  of  93,100. 
-  The  case  now  comes  to  the  court  on  excep- 
tions by  the  defendant,  and  also  on  a  motion 
to  set  aside  the  verdict  and  special  finding 
as  against  the  evidence. 

1.  In  regard  to  the  special  finding  that  the 
poplar  was  on  the  laud  of  the  ttftf^m^ffpt  com- 
pany by  Its  license  and  consent  It  vras  not 
serious^  controverted  that  the  land  In  ques- 
tion had  been  used  as  a  piling  ground  for 
lumber  by  the  permission  of  the  defendant 
company  tor  more  tiian  10  yean  priw  to  Au- 
gust 1886;  but  In  regard  to  the  allied  xevo* 
cation,  of  such  license,  and  a  request  to  re- 
move the  wood  already  pfled  there,  the  testi- 
mony Is  somewhat  conflicting.  The  defend- 
ant^B  station  agent,  Drake,  who  had  dia^ 
of  the  yard,  testifies  that  In  August  188S,  he 
notified  the  plaintiff's  foreman,  Moore,  after 
he  bad  piled  a  portion  of  the  wuterly  tier 
of  poidar,  that  he  must  remove  his  wood 
from  the  company's  land,  as  it  was  proposed' 
to  extaid  ttie  platform  at  that  point  and  lie 
had  not  left  suffl<dent  room  for  the  teams  to 
go  around.  Moore  admits  that  a  oonrersa- 
tion  took  itoce  between  Dialce  and  himself, 
about  that  time,  In  regard  to  tiw  i«oposed  ex- 
tension <a  the  company's  idatform,  and  the 
q>ace  required  for  it  but  drailes  Ib^t  he  waa 
ordered  to  remove  the  wood  already  piled 
tbrae,  or  forbidden  to  pile  more  there^  and 
states  that  he  then  told  Drake  that  If  the 
wood  was  on  the  company's  land,  and  It  was 
needed  for  ttx  platform,  he  was  there,  with 
Us  men,  ready  and  willing  to  remove  it 
Moore  Is  owroborated  by  Bradeen,  who  heard 
the  conversation.  It  is  tne  that  three  see- 
tioumen,  Lyford,  Kerr,  and  Hodgkins,  testi- 
fy that  the  next  day  a  further  notleeh  of 
similar  purport  to  tiiat  glvoi  by  Drake,  mm 
gtTva  to  Moore  by  I^ford,  at  tiie  request  of 
Commlngs.  the  goieral  manager  of  bridges 
and  idatforms;  but  Oununings  waa  not  called 
as  a  witness;  and  Moore  denies  that  he  ever 
received  any  such  notice  from  Lyford.  Nei- 
ther Drake,  Moore,  nor  Lyford  appears  to- 
have  known  tiie  location  of  tlie  dividing  line; 
but  It  is  fairly  to  be  Inferred,  from  all  the 
evidence  on  this  tomch  of  tiie  case^  that 
Drake  was  evidently  willing  that  Moore 
should  continue  to  pUe  on  the  defendant's 
land,  as  he  had  been  accustuned  to  do  In 
prertons  yean,  unless  the  wood  should  be 
found  to  interfere  with  the  proposed  exten- 
sion of  the  platform,  and,  on  the  other  hand. 
If  any  of  the  wood  was  on  the  defendant* a 
land,  Moore  was  ready  and  willing  to  remove 
it,  if  the  space  was  required  for  the  platform. 
Such,  undoubtedly,  was  the  mutual  undw- 
standing  of  the  parties.  There  waa  no  sug- 
gestion from  either  Drake  or  Lyford  that 
there  was  any  purpose  or  desire  on  the  part 
of  the  defendant  to  change  the  estabUsbed 
eractlca  la  regard  to  the  plUng  ground,  ex- 
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eqpt  npon  the  coDtliigeDer  ot  aWnftinj  xtxt 
platform.  The  platform  wag  not,  in  fact,  ex- 
tended; the  vood  remained  as  originally  j^- 
cd  untU  It  vnm  btimed,  In  May,  1896;  and  In 
the  meantime,  from  Augiut,  1889,  to  May, 
1896^  no  Intimation  at  any  kind  appean  to 
kaTo  been  slven,  Iqr  Drake  or  any  other 
agent  of  the  defendant,  that  Moore  was  e& 
pected  to  remove  the  wood.  Under  theoe  dr- 
eomstances,  and  upon  this  evidence,  It  is  t)w 
opinion  of  the  coort  that  Moore  was  Jnstlfled 
In  assuming  that  the  defendant  acquiesced 
In  such  contlnoed  occupation  of  the  land,  and 
that  the  special  finding  of  the  ivxj  on  this 
point  was  warranted  by  the  evidence. 

The  Instructions  to  which  the  defendanlfs 
exceptions  were  taken  related  sol^y  to  the 
rights  and  llabUities  of  the  parties  in  the 
event  that  the  wood  piled  on  the  defendant's 
land  was  wrongfully  there.  As  it  Is  now 
found  to  have  been  lawfully  there  by  consent 
of  the  defendant,  It  becomes  unnecessary  to 
consider  the  exceptions. 

2.  But  the  defendant  further  contends  that 
the  plaintiff  comiuny  cannot  recover  In  this 
action  because  it  was  guilty  of  contributory 
negligence  In  depositing  Its  wood  In  such 
dose  proximity  to  the  railroad  track,  with 
full  knowledge  of  the  dadger  from  ftre  to 
which  It  would  be  subjected. 

The  question  whether  the  contributory  neg- 
ligence of  a  plaintiff,  who  is  not  a  trespasser, 
can  be  succesBfoUy  invoked  in  defense  of  an 
action  founded  upon  the  statute  in  question, 
has  never  been  determined  by  the  law  court 
of  this  state.  In  every  Instance  in  which  an 
Instruction  has  been  given  to  the  Jury  that 
contributory  negligence  of  the  plalndfl  was  a 
defense  to  such  an  action,  the  verdict  has 
bem  for  the  plaintiff,  and  the  law  court  ap- 
pears to  have  bad  no  occaslMi  to  reconsider 
the  questlfHi  as  a  matter  of  law.  Xn  Sherman 
V.  Railroad  Co..  8«  Me.  422,  80  Atl.  68,  an 
action  based  on  tbe  statote,  the  building  d^ 
stroyed  by  fire  extended  <mto  the  location  ot 
tbe  defendant's  roadway  some  6  or  8  feet, 
and  the  presiding  Judge  Instmcted  tiie  Jury 
"that  If  there  was  a  want  of  ordinary  care 
OO  the  part  of  the  plaintiff,  In  allowing  his 
goods  to  remain  in  a  building  a  part  of  which 
was  within  the  located  limits  of  the  defend- 
ant's roadway,  whether  there  by  license  or 
otherwise,  and  such  want  of  care  caused  or 
contributed  to  the  result,  the  plaintiff  could 
not  recover."  In  tbe  opinion  of  this  court  It 
ta  said:  "Could  the  railroad  company  right* 
foDy  dalm  more?  Can  the  pro];>o8ltlon  be 
maintained  that  the  mere  fact  that  one  cor- 
ner of  a  building  in  wbich  goods  are  kept  or 
atored  extends  a  few  feet  over  aoe  of  the 
side  lines  of  the  roadway  (though  placed 
tbere,  or  permitted  to  remain  there,  by  ex- 
press license  of  the  railroad  company  or  its 
officers)  win  exonerate  the  company  from  all 
liability  for  Injuries  to  the  goods  by  Are 
oommnnlcated  by  Its  locomotive  engines? 
•  •  •  Wo  think  net  The  statute  contains 


no  such  exemption  In  express  terms,  and  we 
think  none  Is  ImpUed."— IngersoU  v.  Railroad 
Co.,  8  Allen,  438.  and  RaUroad  Oa  v.  Richard- 
son, 91  U.  S.  454,  being  cited  In  support  of 
that  conclusion.  The  former  case  (IngersoU 
T.  Railroad  Co.)  waa  based  on  a  statute  of 
the  same  purport  as  our  own,  and  the  court 
said:  "There  la  notUng  In  this  statement  to 
show  that  any  fault  of  the  plaintiff  contribut- 
ed to  the  loss,  If  the  buildings  were  lawfully 
placed  where  they  stood.  Tbe  fact  that  a 
building  or  other  property  stands  near  a  rail- 
road, or  partly  or  wholly  on  it,  If  placed  tbere 
with  tbe  consent  of  tbe  company,  does  not  di- 
minish their  responsibility  In  case  It  Is  Injur- 
ed by  fire  communicated  from  their  locomo- 
tives. Hie  legislators  have  chosen  to  make 
It  a  condition  of  the  right  to  run  carriages 
Impelled  by  tbe  agency  of  fire  that  the  corpo- 
rations employing  them  shall  be  res[)onsible 
for  all  injuries  which  the  fire  may  cause." 
The  latter  case  (Railroad  Co.  v.  Rtchards<m) 
was  a  writ  of  error  to  tbe  circuit  court  of  the 
United  States  for  the  district  of  Vermont 
The  action  by  the  defendant  In  error  was 
founded  on  a  statute  of  Vermont  of  the  same 
scope  and  effect  as  those  in  Maine  and  Mas- 
sachusetts. Evidence  was  admitted  to  show 
that  such  of  the  buildings  destroyed  as  were 
within  the  lines  of  the  railway  had  been 
erected  tbere  by  the  license,  of  tbe  company, 
and  exceptions  were  taken  to  tbe  refusal  of 
the  presiding  Judge  to  give  the  following  in- 
structions: "If  the  Jury  should  find  that  the 
erection  of  the  plalntifts'  buildings,  or  the 
storing  of  their  lumber,  so  near  the  defend- 
ant's railroad  track  as  the  evidence  showed, 
was  an  Imprudent  or  careless  act,  and  that 
such  a  location  in  any  degree  contributed  to 
the  loss  which  ensued,  then  the  plalntlfCa 
could  not  recover,  even  though  the  fire  waa 
communicated  by  1b»  defendant's  locomo- 
tive." In  tbelr  opinion  tbe  United  States  su- 
preme court  say:  "We  think  the  court  cor- 
rectly refused  to  aiBrm  this  proposition.  The 
fact  that  tbe  destroyed  property  was  located 
near  tbe  line  of  the  railroad  did  not  deprive 
the  owners  of  the  protection  of  the  statute,— 
certainly,  if  It  was  placed  where  it  was  un- 
der a  license  from  the  defraidant  Such  a  lo- 
cation, If  there  was  a  license,  was  a  lawful 
use  of  its  property  by  the  plaintiffs;  add  they 
did  not  lose  their  right  to  compensation  for 
its  loss  occasioned  by  the  negligence  of  the 
defendant.'* 

In  New  Hampshire  a  statute  like  ours 
makes  the  railroad  company  liable  "for  all 
damage  which  shall  accrue  to  any  person  or 
property  by  fire  or  steam  from  any  locomo- 
tive or  other  engine  on  such  road,"  and  gives 
the  company  an  insurable  Interest  in  prop- 
erty exposed  along  the  line.  In  Rowell  v. 
Railroad  Co.,  67  N.  H.  182,  It  was  dIatincUy 
held.  In  separate  opinions,  by  two  of  the  Jus- 
tices, that  tbe  liability  thereby  imposed  is 
that  of  Insurers,  and  that  tbe  doctrine  of  cod- 
trlbotory  negUganoe  doea  not  apply.  In  tttt 
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iMdlng  optawm  of  lAdd*  It  Is  lald:  '*nie 
llablll^  of  the  railroad  la  made  atmliite  by 
•tatnte.  No  qneatloiu  of  care  or  negligence 
(U  their  part  are  left  <9en.  It  they  throw 
■parka  or  lire  npon  the  land  of  an  adjoining 
owner,  or  allow  fire  from  their  engines  to  es- 
cape npon  land  of  such  owner,  they  are  made 
respondble  In  the  same  way  as  the  own«  of 
catUe  whose  uUnre  it  Is  to  rove  Is  liable  for 
the  damage  they  do  In  case  they  escape  npon 
the  land  of  vuttber,  and  In  the  same  way 
one  la  liable  for  daioage  eaoaed  by  filth  or 
nozloas  odon  originating  or  accamolatlng 
npon  bla  land  and  passing  therefrom  to  that 
of  another.  Th^  la  no  mle  of  law  tliat  re- 
quires the  plaintiff  to  ao  use  his  land  that  It 
shall  not  be  exposed  to  injury  from  the  act 
of  another,  especially  when  that  act  Is  im- 
pliedly forbidden  by  law.  And,  even  with- 
out the  statute,  the  throwing  of  a  spark  or  a 
coal  of  fire  npon  a  pile  of  shavings  which  I 
have  negllgenUy  suffered  to  accnmnlate  near 
a  house  I  am  building  is  as  much  a  trespass 
as  would  be  the  tlinwlng  of  a  spartc  or  coal 
npon  ahavlngs  which  I  have  packed  away, 
uidng  ordinary  csra  to  insure  dieir  aafety." 

So  In  Fero  v.  Railroad  Oa,  22  N.  Y.  215,  Ba- 
con, J.,  says:  "It  is  difficult  to  mslntain  the 
proposition  that  one  can  be  guilt?  of  ne^gence 
while  in  the  lawful  use  of  bis  own  propwty 
npon  his  own  inemises.  The  lainclple  con- 
tended for  by  the  dtfendant's  Counsel,  If  ear* 
ried  to  Its  logical  conclusion,  wonld  foibld  the 
erection  of  any  building  vrtiatever  upon  prem- 
ises In  sudi  proximity  to  a  railroad  tra^  as 
wonld  expose  them  to  the  possibility  of  dan- 
ger from  that  quarter." 

"In  Tanghan  v.  Railway  Oo.,  8  Hurt.  &  N. 
TCO,  Martin,  B.,  says  (arguendo):  *It  would 
require  a  strong  authority  to  convtaice  me 
that,  because  a  railway  runs  al<Hig  my  land, 
t  am  bound  to  keep  It  In  a  particular  state.' 
And  Bramwell,  R,  In  Mlverlng  the  oplnifni 
of  &e  court  In  the  same  case,  says:  'It  re> 
mains  to  consider  another  point  by  the  de- 
fendants. It  was  said  that  the  plaintiff's 
land  was  covered  with  very  combustible 
vegetation,  uid  that  he  contributed  to  his 
own  loss.  We  are  of  opinion  that  this  ob- 
jection fails.  The  plaintiff  used  his  land.  In 
a  natural  and  proper  way,  for  the  purpose 
for  wfaldi  it  was  fit.  Tbe  defendants  onne 
to  It  he  being  passive,  and  do  It  a  mischief.* 
*  *  *  I  think  the  manifest  Intention  of 
the  legislature  was  to  cast  npon  tbe  proprie- 
tors of  railroads  the  substantial  liability  of 
Insurers  against  Are  with  respect  to  the  prop- 
erty specified;  and,  that  being  so,  the  same 
rule  as  to  contributory  ne^lgence  by  tbe 
plaintiff  that  obtains  between  the  parties  to 
■1  die  policy  in  case  of  loss  should  be  ap- 
plied." In  Oie  concurring  opinion  In  Rowdl  r. 
Railroad  Co.,  supra.  Chief  Justice  Gushing 
says:  *Tt  seems  to  me  that  the  ^ect  of  thla 
legislation  is  to.  make  the  proprietors  of  a 
railroad  liable  as  Insurers.  This  construc- 
tion of  the  statute  makes  the  liability  ex- 


actly oommenanrate  wlOi  the  indemnltj 
whldh  the  proprietors  aro  mtltled  to  provide 
for  and  to  Claims  under  tbe  statute.  •  •  * 
Negligence,  either  of  the  railroad  m  of  the 
landowner,  would  not,  according  to  the  au- 
thorities, be  a  d^ense  to  an  action  by  the 
^oprletors  to  recover  oa  their  policy  thi 
amount  of  the  loss  innired.  It  wonld  be  odd 
enough  If  the  proprleton  could  recover  on 
their  policy,  and  then  turn  rouod  and  de- 
feat the  property  owner  on  the  ground  of 
ctmtrlbntory  negUgence.  •  *  •  The  Jury 
ought  to  have  been  Instructed  tbat  no  n^II- 
gence  of  the  plaintiff  wonld  dlschaige  the  de- 
fendants, unless  so  great  as  to  be  equivalent 
to  fraud." 

In  1SS7  a  statute  of  precisely  the  same  ef- 
fect as  those  above  considered  was  enacted 
in  Missouri.  It  is  section  2166  of  the  Re- 
vised Statutes  of  Missouri  of  1888,  and  Is 
substantially  a  transcript  of  the  Massa- 
chusetts act  In  1893  it  came  betora  the  su- 
pnme  court  of  that  state  for  constmctton 
in  the  case  of  Mathews  v.  Railway  Co.,  121 
Mo.  208,  21  B.  W.  m.  At  the  trial  of  the 
cause  the  defendant  company  ctmtended. 
among  other  grounds  of  defense,  that  the 
plaintiff  was  guilty  of  contrlbut<»7  negU- 
gence, in  permitting  large  quantities  of  dry 
grass,  leaves,  weeds,  and  other  Inflammable 
matter  to  remain  npon  his  prendsea,  adja- 
cent to  the  railroad,  and  near  the  buildings 
destroyed.  After  considering  the  evidence, 
and  reviewing  the  anthorltlea  applicable  to 
It,  the  court  bdd  that  the  coi^nct  of  the 
pUdntiff  In  the  respect  named  did  not  consti- 
tute such  contributory  negligence  aa  would 
bar  the  lOaintlff  of  Ida  ri^t  of  recovery,  and 
added:  "But  tiiere  Is  another  ground  i^n 
which  thia  plea  lUiould  have  been  denied, 
and  that  is  tbat  by  virtue  of  section  2615  the 
defradant  Is  made  an  Insurer  agalnat  flro  set 
by  ita  engines,  and  It  Is  a  tamUIar  rule  that 
contributory  negligence  short  of  fraud,  does 
not  furnish  any  defense  to  an  action  by  the 
insured  on  his  policy  at  insurance;  and  this 
was  the  view  taken  and  enforced  In  Bowell 
V.  Balfawad  Oo.,  57  N.  H.  132.*' 

In  Iowa,  under  a  rimllar  statute,  whldi  ap- 
pean  aa  section  2066.1n  tlie  Revised  Oode  of 
1877,  It  was  also  held  by  the  court  of  last 
rosort  In  that  state,  tn  West  v.  Railroad  Co., 
77  Iowa,  654,  86  N.  W.  479,  and  42  N.  W. 
512,  tbat  tbe  mle  of  contributory  negUgence 
was  not  applicable.  In  the  opinion  the  court 
said:  "The  InstructlMis  made  the  defutdant 
Uable  re^rdless  of  the  question  of  contribu- 
tory oegUgence.  *  *  *  It  may  be  conced- 
ed that,  prior  to  the  statute,  contributory 
negligence  on  the  part  of  tbe  plaintiff  In  a 
case  like  this  wonld  defeat  his  recovery. 
•  •  *  But  the  statute,  we  think,  changed 
tbe  rule.  Tbe  statute  we  think,  waa  design- 
ed to  settle  a  vexed  question  upon  which  the 
court  had  been  divided.  l%e  language  Is 
dear." 

tn  3  Wood,  B.  B.  p.  160%  Ow  anther  aays: 
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"In  aome  of  Oie  atates  railway  companies  are 
made  liable,  IrreBpectlTe  of  the  question  of 
nesUgrace,  for  Area  set  1)7  tlielr  eni^es.  and, 
aa  a  compensation  for  thla  extraordinary  11a- 
are  given  aa  Inaurable  intereat  In  auch 
property,  •  *  •  Under  tliese  atatntea  the 
plaintiff  la  only  required  to  allow  that  the 
Ore  was  communicated  from  the  defendant  a 
engines,  and  no  degree  of  care  on  the  part 
of  the  defendant  wlU  defeat  Its  liability.  The 
company's  liability  la  that  of  insurer,  and  the 
contributory  negligence  of  the  plaintiff,  unless 
It  amoonts  to  actual  fraud,  by  an  Intentional 
expoaure  of  the  property,  will  not.  therefore, 
operate  aa  a  defense." 

So,  also.  In  1  Thomp.  Neg.  171,  refwrlng  to 
statutes  which  Impose  such  an  absolute  lia- 
bility on  railroads,  the  author  aaya:  "Xn  an 
action  under  them,  the  defense  of  contribu- 
tory negli^nce  is  not  good.^ 

In  Michigan,  the  statute  of  1872  required 
erery  railroad  company  to  erect  and  main- 
tain fences  on  each  aide  of  ita  road,  and  pro- 
vided that,  until  auch  fences  were  duly  erect 
ed,  the  corporation  should  be  "liable  for  all 
damagea  done  to  cattle,  boraes  or  other  ani- 
mals thereon,  and  all  other  damages  wlilch 
may  result  from  the  neglect  of  such  company 
to  construct  and  maintain  such  fences."  In 
Railway  Oo.  v.  lall,  28  Mich.  510,  an  action 
to  recover  damagea  austalned  before  Uie  erec- 
tloa  of  such  fences.  It  was  held  that  negU- 
grace  of  the  plalnUff  in  the  care  of  hla  proi^ 
ert7t  contributory  to  the  Injury,  constituted 
no  defense.  In,  the  opinion  of  Judge  Cool^ 
the  conrt  say:  "Were  tbia  a  cmmnon-law  ac- 
tion, it  Is  cl^  that  such  ocmtrlbutory  negll- 
goice  woold  be  a  defenae.  •  •  *  But  thla 
la  not  a  common-law  action.  It  Is  an  action 
given  exiwessly  by  a  statute,  the  purpose,  of 
which  Is,  not  merely  to  compensate  the  own- 
er of  property  destroyed  for  hla  loss,  but  to 
enforce  against  the  railway  company  an  ob- 
ligation they  owe  to  the  public.  *  *  •  And 
the  dedal 03U  may  almost  be  said  to  be  uni- 
form that  in  caaea  Uke  the  preaent,  arlalng 
under  such  atatutea,  the  mere  negligence  of 
the  plaintiff  In  the  care  of  hla  property  can 
constitute  no  defenae.   •   •   *   Indeed,  if 
contributory  negligence  could  constitute  a  de- 
fense, the  purpoae  of  the  statute  mig^t  be  In 
m.  great  meaaurei,  If  not  wholly,  defeated;  for 
the  mere  neglect  of  the  raUw^  company  to 
observe  the  dlrectloaa  of  the  statute  wotUd 
render  It  unsafe  for  the  owner  of  beasts  to 
■affcr  them  to  be  at  large,  <x  even  aa  bta 
own  grounds,  In  the  vicinity  of  the  road,  ao 
that.  It  he  did  what,  but  for  the  neglect  of 
the  company.  It  would  be  entirely  safe  and 
proper  for  him  to  do,  the  very  neglect  <tf 
the  company  would  constitote  Its  protection, 
since  that  neglect  alone  rendered  the  conduct 
of  tli«  plaintiff  negligent" 

It  la  undoubtedly  true,  as  stated  by  the 
conrt  In  Hnssey  v.  King,  88  Me.  668^  22  Atl. 
476»  that  the  mis  of  contributory  negligence 
■■aivUea,  not  only  to  actlona  given  hy  tbe 


common  law,  but  also  to  those  given  solely 
by  statute,  where  the  gist  of  the  action  is  tbe 
default,  omission,  or  carelessness  of  tbe  de- 
fendant" Of  this  dass  are  the  actions  au- 
thorized by  statute  for  damages  "suffered 
through  any  defect  or  want  of  rep^r  In  any 
highway."  They  ere  based  essentially  on  the 
fault  of  the  town  in  not  keeping  Its  ways 
"safe  and  convenient"  So,  also,  Is  the  ac- 
tion based  on  section  23  of  chapter  17  of  tbe 
Revised  Statutes,  which  provides  that  "per- 
sons engaged  in  blasting  lime  rock  or  other 
rocks  shall  before  ea(^  explosion  give  sea- 
sonable notice  thereof,"  and  makes  any  per- 
son violating  this  provision  "liable  for  all 
damagea  caused  by  any  explosion."  Here 
the  ground  of  liability  la  obviously  an  omis- 
alon  or  neglect  to  give  the  aeasonable  notice 
required  by  the  statute;  and  in  Wadsvortb 
V.  Marshall,  88  Me.  263,  84  Atl.  80.  It  waa  ac- 
cordingly held  that  the  rule  of  contributory 
negligence  on  the  ^rt  of  the  plaintiff  waa 
applicable.  See^  also,  Taylor  v.  Manntectnr- 
Ing  Co.,  148  Maas.  470,  10  N.  E.  308. 

"There  is,  however,  another  dass  of  ac- 
tions In  tort  not  baaed  on  negligence.  In 
which  the  defendantfa  care  or  want  of  care 
la  not  In  Issue,— In  whICb  some  direct  iHMd- 
tlve  act  of  the  defendant  makes  the  csoae  of 
action.  In  thla  dasa  of  actiona  there  la  no' 
reason  nor  place  for  such  a  rule."  Hussey  v.^ 
King,  supra. 

Actkma  based  on  the  statute  In  question  In 
the  principal  case,  making  a  railroad  corpora- 
tion responsible  for  loss  by  fire  communicat- 
ed by  Its  locomotive  engine,  fall  naturally  In- 
to this  class.  Tbe  question  of  the  defend- 
ant's negligence  Is  not  an  ls8u&  It  la  immap 
terial  that  the  locomotive  la  equipped  ^tii 
the  most  Ingenious  spark  arrester  that  hu- 
man ingenuity  can  devise,  and  its  construc- 
tion otherwise  of  the  most  lultable  material 
and  approved  design.  It  la  immaterial  that 
It  la  operate^  and  managed  In  the  moat  skill- 
ful and  prudent  manner  known  to  experi- 
enced firemen  and  englneera.  The  simple 
fact  that  the  fire  causing  the  Injury  was  .com- 
municated by  one  of  tbe  defendanfa  loco- 
motive englnea  la  sufficient  to  eatablUb  the 
cause  of  action.  Tbe  abaolute  liability  there- 
by  cast  upon  the  defendant  cannot  be  defeat-' 
ed  by  i/Toot  of  the  highest  possible  degree  of 
care  In  the  management  of  Its  railroad  trains. 
As  a  compensation  for  this  extraonllnary  lia- 
bility. It  has  been  seen  that  the  statute  gives 
tbe  railroad  corporation  "an  Insurable  Intei^ 
est  In  tbe  property  almg  tbe  route."  No  case 
has  been  cited  by  counad,  or  otberwlae 
brought  to  the  attention  of  thla  court,  fn»n 
wMch  It  ^peara  that  tbe  contributory  n^Il- 
gence  of  the  plaintiff  has  In  fact  been  ano* 
ceasfuUy  Invoked  In  defense  of  an  action  bss- 
ed  upon  sndh  a  statute,  or  in  whlcb  it  bas 
been  directly  determined  aa  a  matter  of  law, 
by  tiw  court  of  last  resort  In  any  stete,  thai 
the  doctrine'  of  contributory  negligence  la  a|^- 
pUcable  to  soeb  an  action.  The  Mdy  case  eifr 
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ed  1>7  cotinsel  tor  defendant  upon  this  branch 
of  the  case  Is  Post  t.  Railroad  Co.,  108  Pa. 
St  6SS,  mud  that  vae  an  action  to  enforce  the 
defendant* t  liability  for  negligence  at  com< 
moQ  law. 

In  the  cue  at  bar,  however,  the  Justice  pre- 
ying at  the  trial,  In  his  charge  to  the  faaey, 
clearly  and  distinctly  gave  the  defendant  com- 
pany the  full  benefit  of  this  mle  of  contribu- 
tory negligence.  Tet.  by  returning  a  general 
Terdlct  for  the  plaintiff  corporation,  the  Jury 
necessarily  found,  as  a  matter  of  fact,  that, 
under  the  circumstances  disclosed  by  the  erl- 
dence,  there  was  no  want  of  ordinary  care 
and  prudence  on  the  part  oC  the  plaintiff  cor- 
poration in  occupying  land  adjacent  to  the 
defendant's  roadway  in  the  customary  man- 
na: for  the  purposes  of  a  piling  ground,  or.  If 
there  were,  that  such  want  of  care  did  not 
proximately  contribute  to  the  destruction  of 
the  property. 

It  is  true,  as  noted  at  the  beginning  of  this 
opinion,  that  there  was  a  conflict  of  testimo- 
ny as  to  whether  any  part  of  the  plaintiff's 
poplar  was  piled  within  tbe  defendant's  road- 
way; but  the  positive  testimony  of  William 
P.  Oakes,  tbe  land  surveyor  and  civil  en- 
gineer called  by  the  plaintiff,  that  tbe  westerly 
tier  of  poplar,  the  location  of  which  was  still 
plainly  marked  by  the  "remnants  of  the 
pile,"  was  33  feet  from  the  center  of  the 
main  track,  with  other  corroborating  evidence, 
was  sufficient  to  authorize  the  Jury  to  And 
that  no  part  of  the  wood  was  plied  within 
the  defendant's  roadway.  Tbe  land  on  which 
the  wood  was  piled  was  occupied  by  the 
plaintiff  by  license  of  tbe  defendant,  as  it  had 
been  occupied  by  the  plaintiff  company  and 
its  predecessors  for  more  than  10  years  prior 
to  that  time.  It  was  a  lawful  occupation, 
and  the  plaintiff's  rights  and  the  defendant's 
liability  with  respect  to  injury  by  fire  from 
a  locomotive  were  precisely  tbe  same  as  they 
would  have  been  If  the  plaintiff  bad  been 
the  owner  of  the  land.  Ingersoll  v.  Railroad 
Co.,  and  Railroad  Co.  v.  Richardson,  supra. 
Under  these  circumstances,  even  when  tbe 
action  is  founded  on  the  common-law  liability 
of  the  defendant  for  negligence  In  tbe  man- 
agement of  its  trains,  the  great  weight  of  au- 
thority In  this  country  and  In  England  sup- 
ports the  proposition  that  a  landowner  is  not 
justly  chargeable  with  contributory  negli- 
gence for  such  a  reasonable  and  legitimate 
use  of  his  own  land.  3  Wood.  R.  R.  $  338, 
and  caaes  dted.  "He  Is  not  required  to  an- 
ticipate the  defendant's  negligence,  nor  to 


give  np  the  lawful  nae  ctf  bis  property  in 
ancb  manner  aa  would  be  deoned  prudent  un- 
der ordinary  drcumstancea  «  •  •  Neither 
win  tbe  knowledge  of  an  adjacent  budowner 
that  engines  on  the  road  are  habitually  so 
mismanaged  or  deftetlTe  aa  to  cause  frequoit 
Area  upon  or  near  the  track  make  any  differ^ 
ence.  Such  a  fact  may  add  to  tbe  evidence 
of  defendant's  neg^genc^  but  cannot  add  to 
the  pbilntlfTs  duties."  2  Shear.  &  R.  Neg. 
(5th  Ed.)  {  680.  Sudi  ordinary  rights  at  tbe 
adjacent  landowner  are  presumably  consider- 
ed In  tbe  esthnatlon  of  damages  tor  flie  land 
originally  taken  for  tbe  defendant's  roadway. 

After  a  careful  examination  of  all  tbe  fitcts 
In  this  case  having  any  material  relation  to 
this  question  of  negligence  on  the  part  of  the 
plaintiff.  It  Is  the  opinion  of  the  court  that,  if 
the  defendant  had  been  entitled  to  the  In- 
struction given  In  Its  favor  upon  tills  point, 
there  was  sufficient  evidence  to  authorize  tbe 
finding  of  tbe  Jury  that  tbe  plaintiff  was  not 
guilty  of  ne^Igence,  or.  If  so,  that  it  did  not 
contribute  as  a  proximate  cause  to  the  loss 
of  the  plaintiff's  property. 

Tbe  fire  appears  to  have  caught  from  coals 
falling  upon  tbe  track,  and  to  have  been 
thence  communicated,  through  tbe  dry  grass, 
to  the  bottom  of  the  nearest  pile  of  wood; 
but  the  defendant  had  full  knowledge,  from 
dally  obaervatlcm,  of  tbe  location  of  this 
wood,  and  of  all  the  existing  conditions  at 
that  station.  And  It  Is  a  principle  of  familiar 
application  In  cases  of  negligence,  where  the 
plaintiff's  negligence  Is  also  connected  with 
the  injury,  that  If,  by  the  exercise  of  ordinary 
care  and  skill,  the  defendant  might  have 
avoided  the  injury,  tbe  plaintifTs  negligence 
cannot  be  set  up  In  defense  of  the  action.  2 
Wood,  R.  R.  §  319a;  Add.  Torts,  41.  "For, 
however  nearly  related  two  negligences  may 
be,  tbe  one  cannot  bar  an  action  for  tbe  oth- 
er unless  it  Is  contributory;  and,  altbongh  an 
unseen  position  might  contribute  to  an  acci- 
dent, a  discovered  one  cannot"  Blsh.  Non- 
cont.  Law,  S  60.  See,  also,  Davles  v.  Mann, 
10  Mees.  &  W.  546;  Railway  Co.  v.  Ives,  144 
U.  S.  408,  12  Sup.  Ct  679;  O'Brien  v.  Mc- 
Gllnchy,  68  Me.  557;  Pollard  v.  Railroad  Co., 
87  Me.  51,  32  Atl.  735;  Atwood  v.  Railway 
Co.,  91  Me.  399,  40  Atl.  67.  It  was  a  question 
between  two  corporations,  with  respect  to 
which  tbe  deliberations  of  the  Jury  would  not 
probably  be  influenced  by  sympathy  or  preju- 
dice, and  this  court  would  not  be  warranted 
by  the  facts  In  setting  aside  their  verdict 

Motion  and  exceptions  ommled. 
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GBBNEBT  r.  INHABITANTS  OF  UNION 
TP.  IN  HUDSON  COUNTT. 

(Oonrt  of  Chanceiy  of  New  Jenej.   Stpt.  16; 
1899.) 

WIDBHINO  OITT  STRSBTS-ItlOHTa  Or  ABUT- 
TINQ  OWNERS. 

1.  Complainant  was  about  to  erect  a  building 
on  a  street  comer,  which  the  defendant,  the  ma- 
lUdpa)  authority,  contended  encroached  upon  one 
of  the  streets  forminc  the  corner.  Hie  valldltr 
of  this  contention  d^nded  upon  the  widt.h  of 
the  street,— the  municipal  authority  claiming  It 
to  be  40  feet  wide;  and  the  complainant,  27 
feet.  There  was  no  sufBctent  proof  to  show 
that*  admitting  U  to  be  40  feet  wide,  the  dif- 
ference of  13  feet  sbonld  all  be  talcen  from  com- 
da^oant's  side,  bat  the  indications  were  that 
It  should  be  abcrat  eqaally  divided  between  the 
two  coniezs.  Bel4  that.  If  the  defendant  In- 
■isted  upon  having  the  street  open  to  the  fall 
width  of  40  feet,  it  could  not  take  a  part  of 
Ute  complainant's  lot  for  that  purpose,  without  at 
die  same  time  taldng  the  cotiiplementarr  part 
from  the  other  side,  and  opmlng  the  atreet  to 
the  full  width. 

2.  The  owner  of  a  tract  of  land  laid  it  oat,  on 
paper,  in  building  lote,  ehowin?  a  street  which 
by  the  acale  was  40  feet  wide,  bat  which  fay  the 
actoftl  figures  ^own  on  the  map  was  3T  feet 
wide,  and  filed  the  map  in  the  county  clerk's 
office.  It  referred  to  add  showed  no  monu- 
ments, except  the  outside  Unes  of  the  whole 
tract.  Sabseqnently  be  filed  a  second  map, 
which  be  declared  to  be  so  explanatory  map,  and 
intended  to  show  what  he  intended  by  the  first 
map,  which  second  map  plainly  showed  the  street 
in  question  to  be  27  feet  wide,  apd  fixed  its  lo* 
cation  by  marble  monnments  but  In  tbe  ground 
4  feet  from  its  north  dde.  The  moniclpal  aa- 
thorities  claimed  to  locate  the  north  line  of  the 
street  by  the  nse  of  these  monuments  shown  on 
the  second  map,  and  to  fix  the  south  line  of 
tbe  street  by  measuring  40  feet  therefrom  in  ac- 
cordance with  tbe  scale  shown  on  the  first  map, 
Beld,  that  it  could  not  use  tl)e  second  map  for 
the  purpose  of  fixing  the  north  line,  without  also 
having  it  oaed  agalnat  it  by  an  ownM  on  dw 
Bonth  side  for  tbe  purpose  of  fixing  the  sooth 
Une  27  feet  distant  therefrom. 

(Syllabna  by  the  CourU 

Salt  hj  Gregor  Geraert  against  the  In- 
baMtants  of  the  township  of  Union,  Id  the 
eoonty  of  Hudson.   Decree  for  complainant 

Wame  Smyth,  for  complainant  William 
D.  Daly,  for  defendant 

PI3NBY,  T.  0.  The  coaii>liUnairt;  Ger- 
nert,  la  the  owner  of  a  bnlldlng  lot  26  feet 
front  and  rear,  and  about  90  feet  deep,  ftont- 
iag  on  Bergenllne  road,attheioatlioonierof 
Ferty  road,  two  streets  wlthla  the  territorial 
limits  of  tbe  d^endant  rnnnldpal  corpwa- 
tfon.  and  at  the  time  of  tbe  flUng  of  the  Mil 
bad  partly  erected  a  bnlldlng.  thereon  cotcp- 
tng  aabetantially  tbe  whole  fnmt  of  tiie  lot 
The  defendant  threatened  to  prerait  the 
erection  of  the  bnlldlnc  hr  ^lyidcal  biter- 
ferenee,  and  tbe  ot^ect  of  tbe  bill  Is  to  at- 
jcrfn  the  defendant  from  sncb  IntocfWrence. 
Tbe  defendant  bases  Its  right  to  jverent  the 
erecitlon  on  tbe  gnnud  that  a  part  of  the 
tPidldJnc  la  wltbin  tbe  llmtts  of  Vmj  road, 
and  tbe  qoMtlon  lltisatod  was  one  of  fact, 
Mmety,  whether  the  boOdlnc  Is  wlthtn  the 
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limits  of  tbe  street  known  as  **Vmy  Road.** 
Both  parties  bSTe  sabmltted  tiie  qnestlon  la 
dispute  to  tba  Ju^dletlon  of  this  eonrt 

Complainant  derlTes  title  from  one  Lonls 
Becker,  -who  ia  tbe  year  186S  waa  the  owner 
of  a  piece  of  nnderelcved  or  ordtnary  farm 
land  situate  on  tbe  northwest  side  of  BwKen- 
Ilne  road,  a  little  over  600  feet  In  depth 
measured  from  BergeDllne  road,  and  about 
1,100  feet  measured  along  Bergenllne  road. 
The  exact  flgarea  will  be  given  further  on. 
Bergenllne  road  is  laid  on  a  course  approxl- ' 
mately  north  northeast  and  south  sont^west 
and  tbe  plot  of  land  Just  mentioned  is  on  tbe 
northwest  side  of  It  For  the  present  pur- 
poses It  may  be  treated  as  being  laid  north 
and  aonth.  The  tract  la  nearly,  bat  not 
quite,  a  rectangnlar  parallelogram.  In  that 
year— 1868— Mr.  Becker,  being  minded  to  1^ 
ont  tbfs  plot  of  land  In  streets  and  bunding 
lots,  employed  Capt  Hexamer,  a  dvU  engi- 
neer of  the  n^hborhood,  for  that  purpose, 
who  laid  the  tract  out  In  streets  and  lots, 
on  paper,  and  made  a  map  of  It  which  was 
ffled  In  the  county  clerk's  office.  In  this  map 
be  treated  the  tract  as  a  rectangular  paral- 
lelogram. His  woA  may  be  roughly  de- 
scribed as  follows:  Commencing  at  the 
northerly  end  ot  tbe  tract,  be  laid  out  a 
street  called  '*Oedar  Street"  80  feet  wide,  and 
100  feet  distant  from  tbe  northeriy  line  of 
th9  whole  tract,  running  from,  and  at  right 
angles  to.  Bergenllne  road,  and  extending  en- 
tirely acittss  the  tract.  Then  from  a  point 
in  Oedar  street  100  feet  east  fnun  the  west 
line  of  the  whole  tract  he  laid  oat  a  street 
called  "Fourth  Street"  which  ran  from  that 
|>oint  to  the  soutberiy  Hoe  of  the  tract,  and 
was  parallel  with  Be^nline  road.  He  laid 
out  lots  on  the  west  side  of  Fourth  street 
from  tite  soutberiy  line  ai  the  tract  up  to 
wlti^  100  feet  of  Oedar  street.  25  feet  front 
and  100  feet  deep,  tedng  the  east  and  num- 
bered from  1  to  84,  InelnslTe,  commencing  at 
the  southerly  line  of  the  tract  This  row  of 
lots  constituted  blodk  1  In  tbe  whole  plot. 
Then,  east  of  Fourth  street  and  a  little  more 
than  half  the  distance  from  It  to  Bergenllne 
road,  he  laid  out  another  street  called  "Fifth 
Street"  parallel  to  Fourth  street  and.  Ber- 
genllne road,  and  extending  from  Cedar 
street  to  tbe  southerly  line  of  the  whole  plot 
Then,  at  a  point  400  feet  south  of  Cedar 
street  he  laid  ont  a  street  called  "Ferry 
Road"  (being  the  street  here  In  question), 
extending  from  Bergenllne  road,  at  right 
angles,  across  Fifth  street,  to  Fourth  street 
Lots  were  laid  down  on  all  these  streets. 
No  monuments  were  referred  to  on  the  map, 
or  placed  on  the  ground,  to  Indicate  the  loca- 
tion of  any  of  these  streets  or  any  of  the 
lota.  The  latter  were  laid  out  mainly  29 
feet  front  and  100  feet  deep.  The  only  mode 
furnished  by  the  map  of  ascertalnli^  tbe  lo- 
cation of  any  particular  lot  or  lines  of  either 
of  the  streets  was  by  measurement  on  tbtt 
grotmd  from  the  outside  lines  of  the  whole 
tract  whlefa  outtide  lines.  It  appears,  were 
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well  marked  and  undisputed.  This  map  so 
made  was  filed  on  tbe  ISth  of  Jnne^  1868»  la 
the  proper  connty  clerk's  office,  and  was  en- 
titled, "A  Map  of  the  New  VlUage  of  North 
Union."  A  scale  was  pbced  on  It^  ttf  00  feet 
to  the  Inch. 

The  questions  of  tact  litigated  wete— First, 
the  true  location  of  the  sontherly  line  of 
Fenr  road;  and,  second,  lncldaitall7>  its 
width.  These  questions  depend  entirely  up- 
on the  dedication  of  ttw  street  to  the  public 
*  by  Mr.  Becker,  the  owner.  No  judicial  pro- 
ceedipjcs  have  over  been  taken  by  the  mu- 
nicipal authorltiea  eltbw  to  ascertain  tin 
tnie  lines  of  the  street  as  dedicated,  or  to  laj 
It  out  anew  and  readjust  the  lines.  No 
marks  were  put  upon  Ferry  road  Itself,  as 
laid  out  on  the  map^  to  show  its  width,  bat 
by  the  scale  It  was  40  feet  wldeu  The  wldOi 
of  the  lots  was  marked  In  figares  and  ditto 
marks.  The  only  mode  of  locating  the  street 
was  by  measurement  of  the  street  frontage 
from  the  north  and  soutli  lines  of  the  wbcde 
tract  as  Indicated  by  the  width  of  the  streets 
marked  in  figures.  There  were  fronting  on 
Bergenllne  road,  between  the  soutta  line  of 
Ferry  road  and  tbe  south  line  of  tbe  whole 
tract,  21  lots,  of  26  feet  frontagt:  eacb,  mak- 
ing 629  feet;  and  from  tbe  north  line,  meas- 
ured north,  there  were  20  lots,  with  tbe  ad- 
ditional width  of  Oedar  street,  80  feet,  toak- 
Ing  in  all  080  feet.  By  that  means  tbe  true 
location  of  tbe  end  of  tbe  side  -lines  of  the 
street  next  to  Bergenllne  road  could  be  ascer- 
tained by  measurement  In  point  of  fact' 
however,  It  a  measnmnent  were  made  In 
that  manner,  commencing  first  from  tbe 
south  side  of  the  whcde  tract  and  measorlng 
north  along  Bergenllne  road,  and  repeating 
the  same  process  from  the  north  line  of  tbe 
tract  southerly  towards  Ferry  road,  ttiat  road, 
InatQad  of  being  40  feet  wide  at  Its  Intersec- 
tlMi  with  Bergenllne  road,  would  iKore  to  be 
only  27  or  28  feet  wlda  In  fact  Capt  Hex- 
amer,  in  laying  out  tbe  tract  on  paper,  show- 
ed more  space  upon  it  measured  by  a  scal^ 
than  It  would  cover  when  tested  by  meas- 
urement on  the  ground.  The  measurement 
jnat  mentioned,  namely,  of  the  street  front- 
age from  the  southerly  line  northward,  idaces 
complalnani^s  lot  outside  the  lines  of  the 
street;  and  the  whole  difficulty  has  arisen 
from  the  fact  that,  tested  by  tbe  scale,  Capt 
Hezamer  made  tbe  tract  about  IS  feet  longer 
on  Bergenllne  road  than  it  actually  was.  But 
tbiB  result  does  not  follow  if  resort  is  had 
slmi^  to  the  written  figures  found  on  tbe 
soap,  without  making  use  of  the  scale. 

Turning  now  to  the  west  end  of  Feny 
nad,  where  It  ended  In  Fourtb  street  the 
map  shows  marks  that  indicate  Ita  true  tet^ 
minus  at  that  point  Tbe  southerly  line  of 
Ferry  road,  as  shown  on  tbe  map,~and  It  is, 
ef  course,  with  the  southerly  line  that  we 
have  here  to  deal,— was  in  exact  range  and 
line  with  tbe  partition  line  between  lots  Nos. 
21  and  22  in  block  1,  on  the  west  side  of 
Voortb  street   North  of  lot  No.  22.  and  be- 


tween lots  Nos.  22  and  2S,  was  a  narrow, 
unnumbered  lot  marked  as  having  a  front- 
age of  2  feet  while  on  each  aide  of  It  the 
lots  are  marked  25  feet  front;  and  the  north- 
erly line  of  that  narrow  lot  Is,  by  the  man 
almo^  in  a  direct  line  with  the  northeriy 
Une  of  Ferry  roaA.  So  that  so  far  as  those 
figures  indicated.  Ferry  road  was  at  that  end 
27  feet  wide,  but  tiie  narrow  lot  maAed  2 
feet  was,  by  the  scale,  about  16  feet  vrlde, 
which,  added  to  26  feet  of  lot  Na  22,  would 
make  40  feet  as  Hie  width  of  Ferry  road.  If 
tested  by  the  scale.  So  that  at  the  west  end 
of  the  street  the  contest  is  between  actual 
figures  shoving  indirectly  that  It  was  27  feet 
wide,  and  the  ^parent  width  when  tested 
by  the  scale  showing  40  feet  In  width.  Tbe 
original  map  of  1868  was  produced  at  the 
hearing,  and  upon  a  casual  observation  I  mis- 
took the  mark  on  the  unnumbered  lot  tw  20 
feet  while  it  iras  and  Is  clearly  2  feet  al- 
though by  tha  scale  It  1^  as  we  have  seat 
about  10  feet 

Shortly  after  the  m^  was  filed,  several 
lots  west  ot  Fourth  street  In  block  No.  1, 
were  sold  and  conveyed  by  reference  to  tlie 
map.  Lota  Nos.  2%  ■23,  and  24,  and  the  un- 
numbered lot  between  Nos.  22  and  28,  be- 
fore mentimied,  were  conveyed  to  a  Mr. 
Thlen  by  deed  dated  June  30,  186S,  and  In 
that  deed  the  unnumbered  lot  Is  descrlLed  In 
this  way:  "Also,  tbe  strip  of  land  lying  be- 
tween lots  22''and  23,  beiag  five  feet  more  or 
less  wld^  and  <me  hundred  fejet  deept  aa  by 
reference  to  said  map  will  more  fully  ap- 
pear." Mr.  Thlen  was  sworn  as  a  witness, 
produced  his  deed,  and  testffied  that  tbe  lots 
were,  at  tbe  time,  sorveyed  by  Oapt  Hex- 
amer,  who  planted  posts  at  each  comer  of 
the  block  composing  the  four  lots,  one  of 
whlcb—the  most  westerly— is  stlU  in  exist-* 
ence  on  tbe  ground.  Improvements  were  put 
upon  tbe  groondr-bidldingg  and  fences,~ao 
that  there  was  an  actual  location  of  these 
four  lots.  A  tenet  was  put  on  what  was, 
according  to  Oapt  Haamer*s  survey,  the 
line  between  lots  21  and  2%  the  remains  of 
which  are  still  In  existence.  It  Is  quite  cei^ 
tain  that  this  location  was  made  by  meas- 
uring from  tbe  south  side  of  the  whole  tract 
alotv  tbe  west  side  of  Fourth  street  tbe  dis- 
tance called  for  by  tb»  added  frontages  of 
tbe  lots  as  laid  dovrn  on  tbe  map.  Tbls  was 
diown  by  actual  measuremokts  made  daring 
tbe  bearing.  Not  long  afterwards  lot  No.  18 
in  block  1,  which  is  70  feet  south  of  lot  Na 
22  on  the  map»  was,  vrltb  others,  sold  off, 
and  finally  came  to  be  owned  by  one  Baudan- 
dlstel;  and  on  the  nwth  side  of  lot  No.  18 
are  now  the  remains  of  an  old  fence  said  to 
have  been  built  hi  1881«  which  la  75  feet  as 
nearly  as  m^  be,  southerly  from  the  old 
fence  Intended  to  be  the  south  Une  of  lot 
No.  22;  shovrliv  that  It  must  have  been  lo- 
cated, also,  by  measuring  from  the  south  line 
of  the  tract  northeriy.  Several  subsequent 
locations  of  lots  appear  to  have  been  made  bj^ 
Mr.  Brush,  a  careful  and  distinguished  dvl* 
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eneineer,  now  deceased.  In  the  years  between 
1H70  and  1886.  Tbere  Is  no  proof  that  for 
this  work  be  was  employed  by.  or  acted  un- 
der Infltructlons  from,  Mr.  Becker,  but  tbe 
Indications  are  tbe  otber  way.*  Bis  field  notes 
wee*  put  In  evidence  by  consent  Tbey  show 
that  he  discovered  tbe  inaccuracies  of  Capt 
Hexamei's  map,  namely,  tb&t  tbe  tract  was 
neither  recfangidar,  nor  were  the  sides  equal. 
In  point  of  tact,  the  southerly  and  northeiiy 
boundaries  were  each  607Mi  feet  In  length, 
while  the  front  line  on  Bergenlloe  road  was 
1.082  Instead  of  1,096  feet  In  length,  as 
shown  by  the  scale  on  the  original  Hezamw 
w»p',  the  rear  line  parallel  with  Bergen  line 
road  was  1,076.M  feet  Instead  of  1,096  feet 
In  length,  as  shown  by  the  scale  on  the  Hex- 
smer  map.  The  actual  error  In  tbe  original 
map  In  this  respect  was  that  It  showed  by 
the  scale  the  front  of  the  whole  tract  13  feet 
too  sreat,  and  the  rear  18.96  feet  too  great. 
Then  the  angles  were  none  of  them  "90  de- 
grees. The  exact  corrected  Interior  angles 
are  as  follows:  The  southeily  comer,  88  de- 
grees and  41  minutes;  the  easterly  comer. 
90  degrees  and  46  minutes;  the  northerly  cor- 
ner, 88  degrees  and  16  minutes;  and  tbe 
westerly  comer,  91  degrees  and  19  minutes, 
—as  taken  from  a  second  map  flled  by  Mr. 
Brush,  directly  to  be  mentioned.  Notwith- 
standing that  Mr.  Brush  discovered  this  vari- 
ation In  the  angles,  we  find  him,  In  bU  note* 
bo(A,  as  late  as  April  17.  1876.  saying  that, 
on  a  reconsideration  of  all  tbe  facts,  tbe 
an^ee  formed  by  the  Intersection  of  the 
streets  should  be  taken  to  be  00  degrees.  In- 
stead of  90  degrees  and  63  minutes,  as  pre- 
viously adopted  by  lilm  on  several  occasions. 
On  the  7th  of  June,  1881,  It  appears  that  be 
located  lot  No.  18  in  Mock  1  for  Mr.  Bauden- 
dlstel,  and  made  a  sketch  which  shows  lots 
Nos.  18,  19,  20,  and  21,  and  also  shows  a 
fence  which  was  undoubtedly  Intended  to  be 
a  line  fence  between  lots  Nos.  19  and  20;  and 
be  makes  the  westerly  end  of  that  fence  4 
feet  and  8  inches  south  of  the  true  line  be- 
tween lots  Nos.  19  and  20,  and  the  easterly 
end  of  the  fence  6  feet  and  1  Inch  south  of 
the  same  line.  And  he  there  makes  tbe  north 
side  oX  lot  No.  21  in  block  1  to  be  coincident 
with  the  south  line  of  Ferry  road;  following. 
In  that  respect,  the  Hezamer  map.  All  lots 
south  of  Ferry  road,  so  far  as  appears,  with 
an  exception  presently  to  be  mentioned,  were 
located  by  measuring  from  the  aoatberiy 
boundary  of  the  tract  northerly  to  Ferry 
road,  and  those  north  of  Ferry  road  were 
located  by  measuring  from  tbe  northeriy 
tMundary  southerly,  the  net  result  of  which 
was  to  sgneese  Ferry  road  down  to  27  feet, 
or  less,  in  width.  The  field  notes  of  the  ear- 
lier of  Mr.  Brash's  locations  show  that  he 
dealt  with  Ferry  road  as  being  40  feet  In 
width,'  but  the  later  of  his  notes,  prior  to 
1889,  show  that  he  dealt  with  It  as  being 
27  feet  In  width.  The  only  loto  on  Ferry 
road  that  he  actually  located  were  three,  be- 
tween Third  and  Fourth  streets,  sold  to  a 


Mr.  Melrose,  being  lots  Nos.  SI,  2%  ud  28, 
and  an  unnumbered  lot  betwera  lots  21  and 
22  in  block  %  (u  tbe  southerly  ride  of  Ferry 
road.  (These  must  not  be  confused  with  the 
lots  of  tbe  same  number  In  block  It  west  of 
Fourth  street)  In  locating  those  lots,  Mr. 
Brush  made  Ferry  road  40  feet  wide,  and  the 
souttaeAy  line  12  or  18  feet  south  of  the  loca- 
tion dalmed  by  Uie  complainant  Other 
memoranda  in  his  notebook  show  that  he  rec- 
ognized the  southerly  line  of  lot  No.  22  In 
block  1,  being  the  southerly  one  of  the  Thlen 
lots,  as  being  In  a  tine  with  tbe  southeriy  line 
of  Ferry  road,  and  the  north  line  of  lot  No. 
18  In  Uock  1  as  being  76  feet  south  of  tiie 
southerly  line  of  Ferry  road;  and  it  is  mani- 
fest that  he  had  trouble  to  make  some  of  his 
work  correspond  with  tbe  monuments  then 
in  existence  twtween  lots  18  and  19  and  lots 
21  and  22  In  block  1. 

In  1881  the  defendant  corporation  institut- 
ed proceedings  to  assess  all  this  *Becker 
tract,  with  others  in  tbe  town,  for  certain 
Improvements,  and  to  that  end  employed  Mr. 
Bnish  to  make  a  ipap  of  all  the  property  sub- 
ject to  assessment  He  made  such  a  map, 
the  original  of  which  was  produced  In  evi- 
dence. It  Is  fairly  Info'able  that  the  front 
as  shown  on  Bergenline  road  was  the  r^ult 
of  an  actual  measurement;  but  the  other 
part  of  tbe  work,  I  think,  was  made  without 
actual  measurement  on  the  ground,  but  by 
estimating  from  the  angles,  because  tbe  map, 
as  filed,  does  not  correspond  with  a  later  one 
made  by  Brush  In  1886^  presently  to  be  men- 
tioned. On  that  assessment  map  of  1881,  he 
located  tbe  lots  facing  on  Bergenline  road 
by  first  laying  out  the  streets  crossing  the 
tract  at  tbe  width  claimed  by  the  defend- 
ant namely,  Ferry  road  40  feet  and  Cedar 
street  90  feet  wide.  Then  he  laid  out  the 
lots  fronting  on  Bergenline  road,  none  of 
which  had  been  built  on  at  that  time,  by 
measuring  southerly  and  northerly  from  tbe 
comers  of  Ferry  road  and  Bergenline  road, 
so  laid  out  Instead  of  measuring  from  the 
southerly  line  of  the  whole  property  north, 
and  from  the  northerly  line  of  the  whole 
property  south.  In  measuring  south  from 
the  southerly  comer  of  Ferry  road  on  Ber- 
genline road,  where,  as  we  have  seen,  ac- 
cording to  the  original  Hezamer  map,  there 
were  21  lots  26  feet  front  be  found  the  same 
21  lots;  but  he  made  tbe  last  lot  next  to  the 
southerly  line  of  the  whole  tract  only  21.00 
feet  front,  showing  a  shortage  there  of  8.91 
,  feet,  making  the  whole  distance  from  tbe 
south  line  of  the  lot  to  the  southerly  comer 
of  Ferry  road  and  Bergenline  road  621.09 
feet  instead  of  825  feet  as  the  original 
Hezamer  map  showed.  If  we  take  tbe  lots 
as  they  are  now  actually  laid  out  and  many 
of  them  Improved,  and  measure  from  the 
southerly  line  of  the  whole  Becker  tract 
north  along  Bergenline  road,  we  will  bave 
left  according  to  Brush's  assessment  map. 
and  according  to  Ferry  road,  a  width  of  40 
feet— about  21  feet  front  for  the  complain- 
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aat*s  lot,  Instead  ot  2B  feet,  as  claimed.  XDr. 
Bnifh  located  the  lota  on  the  north  aide  ol 
Ferry  road,  facing  Bergenllne  road,  by  meas- 
orliic  from  the  north  line  ot  that  road  aa  laid 
by  him  northward,  and  made  the  laat  lot 
next  to  the  north  line  of  the  whda  Becker 
tract  17  feet  and  of  a  foot  In  width, 

or  7  feet  and  •Vioo  of  a  foot  ehort  Apply- 
ing the  same  test  to  ttw  Iota  on  Bergenllne 
road  north  of  Ferry  road  that  I  have  to  thoae 
■oath  of  It,  and  giving  Ferry  road  a  width  of 
40  feet,  we  will  have  left  on  the  coma  lot 
<VP08lte  complalnanta  lot  17.40  feet.  Instead 
of  25  feet  Thla  makes  tibe  total  sho^rtage 
U.61  feet.  Instead  of  18  feet,  aa  a  later  actual 
measurement  ahowa  It  to  be;  afaowlng  that 
Mr.  Brush  made  a  mistake  of  a  foot  and  a 
half  In  his  measurement  on  Bergenllne  road, 
made  for  his  assessment  map.  BCr.  Becker, 
In  making  aales  of  lots  on  Bergenllne  road, 
did  not  follow  Mr.  Braah's  assessment  map 
of  18S1,  whldi.  as  we  bare  seen*  took  the 
Bi9posed  deficiency  In  the  Hexamer  map 
from  the  most  southerly  and  northerly  tots, 
reapectlTely,— a  part  from  each,— ^t  foUow- 
ed  the  Hexamer  mBLp,  anS  aold  fall  26  feet 
lota,  leaving  Ferry  road  only  27  feet  wide; 
and  a  Mr.  Watson  has  purchased  and  bnllt 
upon  the  comer  opposite  eomidalnant'a  lot 
In  the  rear  of  the  whole  tract  Mr.  Bmsb  ad- 
justed hla  aaaeaament  map  to  the  (wlglnal 
Hexamer  map,  by  catting  from  the  sontlh 
west  comer  of  the  whole  tract  one  lot  facing 
<Hi  the  west  side  of  Fourth  street  making 
the  badE  line  25  feet  shorto-  than  Hexamer 
made  It  Instead  of  18.96  feet  u  It  ahows  by 
actud  measnremeat  He  stlU  1^  the  aooA- 
«rly  line  ot  Ferry  road  at  Ita  westerly  end 
In  range  with  the  line  between  lots  Nos.  21 
and  22  of  block  1. 

The  case  dlsdoms  no  ground  nmm  which 
Mr.  Becker  can  be  held  to  be  bound  by 
Brush's  aasessment  map.  The  defecta  In  the 
Hexamn  map  discovered  1^  Mr.  Brush  led 
to  a  second  snmy  and  map  of  the  whole 
tnu!t  made  by  Mr.  Brash  under  employ  of 
Mr,  BeAer,  and  filed  In  the  comity  deck's 
office  on  April  27, 1880,  and  on  It  was  a  state- 
ment signed  by  Be^r»  that  tt  waa  filed  to 
siQiItly  deficlendea  on  his  map  of  1868,  "and 
to  ahow  the  present  location  of  Bergenllne 
road,  and  to  Indicate  by  marble  monmnents 
the  street  lines  as  I  originally  did  and  do 
now  Intend  to  locate  said  llnea."  This  nup 
was  made  from  actual  survey,  and  corrected 
the  errors  found  In  the  orls^sal  Hexamer 
map.  That  as  we  have  seen,  was  laid  out 
by  the  scale-^  repeat  the  exact  figure*— 
1,006  feet  In  I«igth  on  Bergenllne  road, 
which  lengtti  made  Ferry  road  40  feet  wide, 
with  tbe  same  l»igth  on  tbo  line  parallel 
thereto,  and  007  feet  and  6  Indies  depth 
from  Bergenllne  road  to  the  weaterly  line,  all 
Willi  right  ans^  The  actual  survey  show^ 
ed  that  the  depth  of  007  feet  and  6  Indies 
waa  correct;  btrt  in  the  meanUme  Bergenllne 
road  had  been  widened,  and  0  feet  and 
«*/iet  had  been  tidcen  off  the  front  at  the 


aontb  end,  and  16  fCet  and  "/loo  from  the 
north  end  of  tbe  whole  tract  fadng  on  Ber- 
genllne road,  making  all  the  lots  facing  on 
Bergenllne  road  Just  so  much  less  than  100 
feet  In  depth.  The  exact  length  on  Bergenllne 
road  was  found  to  be  1.062  feet  instead  of 
1,095  feet  as  shown  on  the  original  map,— « 
dllference  of  Jost  18  feet  The  rear  line, 
parallel  with  Bergenllne  road,  was  found  to  be 
l,07a04  feet  in  length.  Instead  of  1,086  feet 
as  shown  on  ttie  original  map;  being  a  dif- 
ference of  18.86  feet  It  waa  alao  found  that 
the  tract  was  not  rectangular,  that  the  angle 
at  the  moot  norUiwly  comer  was  46  seconds 
less  than  a  right  an^e,  and  that  the  most 
southerly  comer  was  1  degree  and  19  min- 
utes less  than  a  right  aimle,  and  that  the 
westerly  corner  una  1  degree  and  19  minutes 
more  than  a  right  angles  and  that  the  most 
easterly  comer  waa  46  minutes  more  than 
a  right  ansde,  before  the  catting  dE  ot  the 
wed^^haped  allce  which  vras  taken  to  wid- 
en Bergenllne  road.  This  difference  in  the 
aiqclea  would  make  a  difference  of  about  8 
feet  on  the  Bergenllne  road  between  two 
lines  starting  ftom  the  same  point  on  ttie 
westerly  Una;  tme  dropping  to  the  Bergen- 
llne road  panUd  with  the  nwth  dde  of  the 
whole  lot  and  tbe  other  droi^lng  perpen- 
dicular to  that  line.  The  lota  were  all  re- 
laid  on  the  map  of  1886,  with  acute  and  ob- 
tuse angles,  to  ctozcspond  with  tbe  toiglm  I 
have  just  mentioned,  and  changes  were 
made  In  ttie  shape  and  aixe  of  soms  ot  them 
to  make  them  conform  to  the  abortenlng  of 
Qie  western  line  of  the  whole  lot  The  same 
number  of  lots,  however,  were  laid  down  on 
Bergeidlne  ro^  bvt  Veirr  road  waa  put 
down  by  the  scale  as  27  feet  wide,  and  waa 
marked  upon  tta  map  plainly,  at  each  end, 
*'Sfl  feet"  Tlie  complalnanfs  lot  here  In 
question  Is  martced  on  die  map  of  1885  aa  It 
waa  on  the  m^  of  1888,  "No.  66,"  and  tbe 
complainant's  building  is  predsely  upon  Uiat 
lot  as  laid  dovn  on  the  map  of  1886.  Mr. 
Bradi  put  to  the  ground,  and  laid  down  on 
the  map.  tour  marble  monuments,— <ane  near 
the  Bontberly  comer  of  Cedar  and  Bergenllne 
road,  one  near  the  northeasterly  comer  of 
Fourth  street  and  Oedar  street  one  near  the 
northeasterly,  comer  of  Feiry  road  and 
Fourth  street  and  one  near-  the  northerly 
comer  of  Ferry  road  and  Bngenllne  road. 
These  mtmumento  were  plMed  Just  4  feet 
from  the  side  line  of  each  of  ttie  streeto  form- 
ing the  comer;  so  that  the  nortberly  comer 
ot  Ferry  road  and  Fourth  street  and  the 
nwtberlr  comer  ot  Ferry  road  and  Bergen- 
llne road  may  be  detnmlned  with  abaolate 
accuracy  by  these  monuments,  which  are 
still  In  existence.  No  monnmente  were  pla- 
ced near  tbe  southerly  comers  of  Ferry  road 
with  Fourth  Street  and  Bergenllne  road. 
But  these  comers  nu^  be  determined  from 
the  monument  Just  mmtloned  with  the  aame 
certain^  that  tite  nortberly  comers  may  b& 
tor  it  la  to  be  observed  that  meaaucnneote 
from  tha  monuments  are  neoeaaaiy  la  altlur 
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case.   These  monaments,  therefor^  Indlcsta 
and  establlali  the  one  corner  with  the  same 
deflniteness  that  they  do  the  other.  Tested 
by  the  old  monuments  placed  by  Heiamer 
Id  1868  for  the  sales  of  the  lots  Nos.  21,  22, 
and  23  In  block  1  on  the  west  side  of  Fourth 
street,  the  southerly  Bide  of  the  west  end  of 
Ferry  road  on  Brush's  map  of  1886  Is  fur- 
ther sonth,  hy  4.63  feet,  than  the  south  side 
as  shown  on  the  map  of  1868,  but  the  south 
side  of  the  east  end  la  precisely  the  same. 
This  result  as  to  the  southerly  side  of  the 
west  end  of  Ferry  road  on  Brush's  map  was 
accomplished  In  this  wise:   The  numbering 
of  the  lots  on  the  west  side  of  Fourth  street, 
Id  block  1  commence,  as  before  obserred,  at 
the  southerly  line  of  the  whole  tract,  and  Mr. 
Brush  laid  out  lot  No.  7  26.00  feet  wide,  In- 
stead of  25  feet  thereby  shoring  all  the  lots 
north  of  It,  up  to  and  Including  lot  No.  22, 
114  feet  further  north  than  the  original  Hex- 
amer  map  placed  them;  and  this  dlCTerence 
of  1^  feet  Is  shown  on  a  recent  map  made 
and  proren  by  Mr.  Bond,  which  shows  the 
actual  location  of  the  old  fences  and  monu- 
ments between  those  lots.   By  that  means 
the  southerly  Une  of  lot  No.  22,  which  on  the 
Hexamer  map  was  coincident  with  the  soatb- 
eriy  Une  of  Ferry  road,  was  pushed  1%  feet 
farther  north  on  the  Brush  map.  Then,  on 
the  east  side  of  Fourth  street,  on  which  at 
this  time  no  lots  had  been  sold,  Brash  made 
lot  No.  9  In  blodt  2  20.87  feet  front,  Instead  of 
25  feet;  making  a  difference  on  that  side  of 
4.63  feet   The  resnlt  of  that  waa  to  make 
the  southerly  side  of  Ferry  road  at  Fourth 
street  4.63  feet  further  south,  by  measure- 
ment than  It  was  on  the  Hexamer  map.  Add 
to  this  difference  of  4.63  feet  the  difference  of 
IJSO  feet  that  we  have  dlscoTored  on  the 
west  side  of  Fourth  street  and  we  have  6.13 
feet  Tarlatlon  on  Brush's  map  In  the  line  of 
the  southern  side  of  lot  No.  22  and  the  north- 
erly Une  of  Ferry  road.   This  difference  of 
4.03  feet  waa  undoubtedly  arrived  at  and 
adopted  by  Mr.  Brush  as  follows:  The  dif- 
ference between  the  length  of  the  front  and 
rear  lines  was  and  Is  1,<^2— 1,076.04=5.96 
feet.   The  easterly  line  of  Fourth  street  It 
130  feet  east  of  tlie  westerly  Une  of  the 
whole  tract  which  Is  21  per  cent,  or  a  little 
mor^  than  %  of  the  whole  distance  of  607.60 
between  the  westerly  and  easterly  Unes. 
The  actual  length  of  that  easterly  line  of 
Ponrth  street  If  projected  the  whole  length 
of  tbe  tract  would  be  greater  than  the  west- 
erly line  of  the  whole  tract  by  21  per  cent 
or  5^  which  Is  1.23  feet  which,  deducted 
from  6.86  feet  makes  4.6S  feet  This  shows 
tltat  Mr.  Bm^  took  from  the  lots  fronting 
on  tbe  east  side  of  Fourth  street  south  of 
Ferry  road  (none  of  whldi  had  been  sold 
off)  tbe  whole  difference  on  that  Une  between 
tbe  length  of  the  rear  and  front  lines.  But 
lie  wa0  constrained  by  the  monuments  on  the 
Tblen  lots  In  block  1,  and  probably  by  olSiers 
fnrtber  aootb,  to  distribute  the  difference  of 
B4M  feet  on  that  Une  to  tbe  north  of  tbe 


Thien  lots,  which  an  examination  of  his  map 
of  1886  shows  that  he  actuaUy  did.  This  ac- 
tion of  Mr.  Brush  shows  t^iat  he  pushed  the 
southerly  line  of  Ferry  road  as  far  south  as 
the  monuments  and  tbe  actual  locations 
would  permit;  and  he  fixed  the  angles  of  his 
lots  from  the  northerly  line  as  a  base,  and 
not  from  the  southerly  line;  that  is,  he  made 
the  Unes  of  Ferry  road  parallel  with  the 
north  lines  of  the  lot  which  resulted  In 
bringing  the  easterly  end  of  the  street  at 
precisely  the  same  point  that  It  was  brought 
by  tbe  Hexamer  map  of  1868.  Then  Mr. 
Brush  made  the  Yhlen  lot  No.  22  In  block  1, 
27  feet  wide.  Instead  of  25  feet  as  on  the 
Hexamer  map,  and  thus  Included  In  It  tbe 
unnumbered  lot  which  was  nuufeed  3  feet 
wide  on  tbe  Hexamer  map. 

After  a  careful  examination  and  study  of 
the  erldeoce  of  the  engineers  and  the  rarlous 
maps  put  In  evidence,  I  come  to  the  condu- 
slon  that  no  part  of  complainant's  building 
Is  upon  ^e  street 

But  the  town  authorities  contend  that 
while  they  are  entitled  to  use  the  Brash  map 
of  1885,  and  the  monuments  there<)a  men- 
taoned  and  placed  upon  the  ground,  to  fix  the 
north  line  of  Ferry  road,  they  are  entitled 
to  go  back  to  the  Hexamer  map  of  1868  to 
fix  the  south  line;  and  they  say  that  map, 
by  the  scale,  shows  tbe  street  to  be  40  feet 
wld^  and  therefore  makes  the  southern  line 

15  feet  further  south.  Now,  I  think  there 
are  two  complete  answers  to  that  ctwtentton. 
In  the  first  place,  by  that  original  map,  as 
already  shown,  there  are  no  written  flgnres 
to  show  directly  tbe  width  of  Ferry  street 
and  tbe  defendants  are  obliged  to  oae  and 
rely  on  the  scale  for  that  purpose.  But  Im- 
mediately opposite  the  west  end  ta  Ferry 
road,  as  we  have  seen.  Is  lot  No.  22  In  block  1  ' 
of  the  original  map,  marked  26  feet  front; 
and  between  that  and  lot  No.  28  is  an  un- 
numbered lot  which  by  the  scale  was  sibout 

16  feet  bnt  waa  marked  2  feet.  wide.  Now, 
comidalnant  points  out  that  the  northerly 
Une  of  the  unnumtwred  lot  which  Is  marked 
2  feet  In  width  Is  almost  directly  In  line  with 
the  north  Une  of  Ferry  road,  and  the  south- 
erly Une  of  lot  No.  22,  which  Is  marked  26 
feet  wide.  Is  predsely  In  Une  with  the  south- 
erly line  of  Ferry  road;  so  that  It  Is  plain 
to  the  eye  that  tbe  southerly  Une  of  the  25 
feet  lot  No.  S2  and  tbe  northerly  line  of  the 
unnumbered  lot  marked  2  feet  were  Intended 
to  be  continuations  of  the  side  Unes  of  Ferry 
road,  and  tbat  the  actual  figures  on  these  two 
lots  make  a  width  of  27  feet.  This  Is  tanta- 
mount comi^alnant  contends,  to  saying  in 
flgnres  that  Ferry  road  was  27  feet  wide. 
More  than  that  the  complainant  shows  that 
whUe  tbe  scale  shows  the  westerly  line,  as 
we  have  seen,  to  be  1,096  feet  long,  yet  If  you 
count  the  lots,  and  add  together  the  figures 
Indicating  the  size  of  tbe  lots,  you  make  It 
Just  13  feet  less.  So  the  complainant  con- 
tends with  great  force  that  It  Is  by  no  means 
certain,  on  the  face  of  the  old  map,  tbat 
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meats.  In  reliance  upon  which  be  allegeB  his 
purchase  to  have  been  made,  were  false;  nnd, 
BO  far  as  relates  to  the  statements  In  ra- 
tion to  the  flnaneial  condition  of  the  company 
at  the  time  of  his  purchase,  I  condude  that 
the  evidence  of  Mr.  Nlven  Axes  the  time 
when  complainant  received  this  Information 
to  have  been  at  least  as  early  as  Jane,  1890. 
Complainant  says  that  he  did  not  complain 
to  the  company  of  the  statements  made  by 
Darwin,  because  he  believed  the  plan  for 
reorganizing  the  company,  and  the  Cincin- 
nati scheme,  would  be  a  success,  and  the 
company  would  be  all  right  After  this  in- 
formation from  Niven,  complainant  still  con- 
tinued to  retain  and  exercise  his  rights  as  a 
shareholder,  through  his  proxy  to  Niven, 
whidi  was  retained  and  acted  on  for  the  pur- 
pose of  protecting  comidalnant's  interest 
The  representation  made  by  Darwin  in  refer- 
ence to  the  issue  of^stock  was,  as  complain- 
ant alleges,  that  no  stoclE  of  the  company  had 
been  sold  for  less  than  GO  cents  on  the  dol- 
lar, being  the  price  which  the  complainant 
paid.  It  now  appears  that  the  entire  capital 
stock  of  the  company  ($1,200,000),  with  the 
exception  of  10  shares,  had  been  issued  for 
the  purchase  of  the  patents,  or  In  exchange 
for  the  stock  of  another  company  which  own- 
ed the  patents,  and  was  issued  as  fall  paid 
and  nonassessable.  About  $400,000  of  this 
stock  was  returned  to  the  company,  or  con- 
veyed to  a  trustee,  to  be  sold,  to  raise  work- 
ing capital  for  the  company,  at  DO  cents  on 
the  dollar.  It  was  so  Issaed  and  sold,  com- 
plainant's purchase  being  of  this  treasury 
stock,  and  none  of  this  stock  appears  to  have 
been  sold  for  less  than  GO  cents  on  the  dol- 
lar; but  complainant  now  says  that  he  waa 
not  Informed,  at  the  time  of  his  purchase,  of 
this  Issue  of  stock  for  the  patents,  or  stock  of 
the  company  owning  the  patents,  and  that 
by  reason  of  this  suj^resslon  the  representa- 
tion made  to  him  as  to  the  Issue  of  stock 
was  false  and  fraudulent  The  recitals  in 
complalnanifs  written  subso'lption  to  the 
stock  disclosed  that  the  stock  which  he  was 
to  receive  was  part  of  an  issue  made  to  a 
trustee  to  raise  working  capital,  and  that  for 
each  $50  paid,  complainant  was  to  receive 
one  share  of  full-paid,  nonassessable  stock  of 
the  company,  of  the  par  value  of  $100;  and, 
pursuant  to  this  contract  of  subscription,  the 
certificate  itself  for  COO  shares  of  stock  was 
Issued  to  complainant  upon  payment  of  $26,* 
000,  and  delivered  'to  complainant  about  June, 
1889.  This  certificate  also  was,  on  its  face,  de- 
clared to  be  "full  paid  and  nonassessable,"  and 
'*ls8ned  for  property  purchased."  The  writ- 
ten subscription,  and  the  form  of  this  certifi- 
cate and  the  Information  contained  therein, 
put  complainant  upon  Inquiry  as  to  the  issue 
of  stock  for  property  purchased;  and  inas- 
much as  his  retention  of  stock  so  issued  had, 
or  might  have,  the  ^ect  of  protecting  him 
against  further  assessment  for  stock  he  pur* 
chased  of  the  company  at  DO  cents  on  tiie 
dollar  (to  which  asaesBmoit  he  would  hart 


been  liable,  on  bis  present  acconnt  bf  his  pur- 
chase), be  vraa  bound  to  quke  his  Inquiries 
as  to  the  Issne  of  this  stock,  and  stand  by  or 
repudiate  hia  purchase  of  fully-paid  stock 
without  delay.  These  representations  as  to 
the  financial  condition  of  the  company  and 
the  Issue  of  its  stock  were  such  material  in- 
ducements to  the  purchase  of  the  stock  by 
complainant,  that  the  falsity  of  these  state- 
ments, or  either  of  them,  would.  If  establish- 
ed, have  been  sufflclent  to  entitle  complain- 
ant to  avoid  the  sale,  without  reference  to 
the  other  representations. 

Upon  considering  the  entire  evidence,  I 
cannot  avoid  the  conclusion  that  at  least  as 
eaily  as  June,  1890,  complainant  had  Infor- 
mation In  relation  to  the  financial  condition 
of  the  company,  and  the  Issue  of  its  stock, 
sufilcient  to  disclose  to  him  the  falsity  of  the 
representations  alleged  to  have  been  made  to 
him,  or  sufflclent  to  put  him  on  InqtUry  as  to 
their  falsity.  Such  Information  Imposed  on 
him  the  dnty  of  acting  promptly,  if  he  In- 
tended to  repudiate  the  purchase  and  to  be 
relieved  from  the  relation  of  a  shareholder; 
and  his  acquiescence  In  the  situation  for 
nearly  three  years  afterwards,  and  until  the 
company  bad  been  declared  insolvuit  dlsen-' 
titles  him  to  call  upon  the  receiver  to  rescind 
the  purchase  and  refund  the  amount  paid. 
The  English  cases  imlformly  deny  to  the 
stockholder  the  right  to  rescind  the  contract 
after  Insolvency  has  Intervened,  and,  while 
the  American  courts  do  not  all  adopt  this 
bard  and  fast  role,  all  courts  agree  substan- 
tially In  the  view  that  contracts  for  purchase 
of  stock,  alleged  to  have  been  procured  by 
fraud,  are  contracts  which  are  not  absolutely 
void,  but  are  merely  voidable  at  the  option  of 
the  defrauded  party,  and  that  the  purchaser 
must  promptly  assert  his  right  to  rescind,  in 
order  to  be  elTectual  against  the  receiver  or 
assignee  of  an  Insolvent  corporatloh.  The 
cases  In  reference  to  the  effect  of  delay  in 
claiming  a  rescission  are  collected  in  7 
Thomp.  Corp.  par.  8440.  These  cases  estab- 
lish that  diligence  In  the  discovery  of  the 
fraud,  and  promptness  In  the  repudiation  of 
the  purchase  or  sabscrlptlon,  are  necessary 
conditions  for  the  rescission  of  the  contract 
The  general  rule  In  New  Jersey,  requiring 
this  promptness  In  the  rescission  of  contracts 
alleged  to  have  been  procured  by  fraud,  la 
declared  by  our  own  courts  in  many  cases. 
Dennis  v.  Jones,  44  N.  J.  Eq.  613,  14  Atl.  013, 
and  Conlan  v.  Roemer,  G2  N.  J.  Law,  S3,  18 
Atl.  8G8,  are  Instances.  In  cases  like  the 
present  where  the  capital  stock  paid  In  con- 
stitutes the  fund  upon  which  the  company. 
Its  creditors,  and  other  stockholders  are  enti- 
tled to  rely  for  their  protection  In  the  con- 
duct of  Its  business,  reasonable  diligence  In 
the  discovery  of  the  alleged  fraud,  where  the 
purchaser  Is  fairly  put  npMt  Inquiry,  must 
also  be  shown.  In  order  to  oitlUe  him  to  a 
rescission  after.  Insolvency  has  intervoied. 
Such  diligence  and  promptness  have  not  been 
dwwiv  bj  the  eomidalna&t  In  thia  caM^  and 
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KBSCIB8I0H  or  CONTRAOP-LAOHBB. 

A  luit  by  a  stockholder  against  a  recelrer 
of  ao  inaolveDt  corporatioQ  to  rescind  bia  con- 
tract for  the  parcbase  of  its  stock,  and  to  bare 
eatabliabed  against  the  receiver  as  a  claim  the 
aiDotiDt  paid  therefor,  on  the  grotiDd  of  false 
and  fraudul^t  representations  made  to  him  by 
the  president  of  tne  company  as  to  its  fioaaclal 
coDditlmi  and  the  iaaue  of  its  stock,  cannot  be 
maintained  whm  after  aadi  pwehaee  the  plain- 
tiff acquired  infonnation  aa  to  the  finaDcial  con- 
dition of  the  compaoT  and  the  issae  of  Its  stock 
saffident  to  disclose  tbe  falsity  of  the  representa- 
tiona,  or  to  pnt  him  on  iDquiry.  bat  took  no  stepa 
to  repadiate  the  purchase  until  nearly  three 
retn  later. 

Bni  by  Myles  Tlemey  against  Citaanncey  a. 
Fmrker,  recelyer,  etc^  of  the  Strong  Locomo- 
tlT6  CoxDiMUiy.  Bill  dismissed. 

H.  S.  White,  for  complainant  Chauncey 
G.  Parker,  in  pro  per.  Patrick  H.  Gilhooly 
and  Qallagher  ft  Rleharflw,  for  creditors. 

BMBBT*  Y.  O.  The  complainant  is  a 
itockholder  In  the  Strong  LocomotlTe  Com- 
pany, an  insolvent  corporation,  and  the  ob- 
ject of  tl}lB  bill,  wfaich  U  filed  against  the  re- 
ceiver, Is  to  set  aside  the  contract  npon  which 
be  purchased  his  shares  of  stock  from  the 
company,  to  have  the  sale  declared  void,  and 
to  have  established  against  th«  receiver,  as 
a  claim,  tbe  amotmt  wbkdi  be  paid  to  the 
company  for  the  stock.  Tbe  purchase  of  the 
stock  la  alleged  to  have  been  procured  by 
false  and  fraudulent  representations  made  to 
complainant  by  the  president  of  tbe  compa- 
ny, as  representing  the  company  In  the  sale. 
The  company  was  organized  to  develop  and 
exploit  a  patented  locomotive,  and  the  false 
representations  alleged  by  the  blU  to  have 
been  made  related  to  the  valoe  of  the  patp 
en^  tbe  commercial  success  of  tbe  locomo- 
tive^ tbe  flnnti^«i  condition  of  the  company, 
and  the  circumstances  of  the  Issue  of  Its  cap- 
ital stock.  Complainant  purchased  hfa  stock 
In  June.  18S8,  paying  $25,000  for  500  shores 
of  stock,  par  value  (100  each;  and  his  first 
claim  of  a  right  to  rescind  the  purchase  of 
stock  was  made  shortly  after  tbe  appoint- 
ment of  a  receiver  of  tbe  convanj.  In  Febru- 
ary, 1803. 

One  question  arising  upon  the  pleadings 
and  evidence  Is  whether,  on  the  assumption 
that  the  false  representations  alleged  were 
made,  and  were  of  sudi  a  character  as  to  en- 
title the  complainant  to  rescind  the  contract 
of  sale,  the  complainant  did  npt,  shortly  aft- 
er the  porchase,  have  such  knowledge  or 
means  of  knowledge  as  to  the  falsity  of  the 
representations,  as  Imposed  on  him  tbe  duty 
of  at  once  avoiding  tbe  eontrftct,  If  he  desir- 
ed to  do  so^  and  whether,  by  his  failure  to 
ATOU  the  contract  proinptly,  he  must  not  be 
beld  to  jAve  elected  to  stand  by  tbe  contract 
of  aals^  and  (o.  be  now  barred  hj  such  eleo- 


tion  and  by  laches  from  disaffirming  the  con- 
tract after  the  company  has  become  Insol- 
vent This  questiMi  as  to  tbe  effect  of  laches 
or  election  Is  in  such  cases  nsnally  treated 
as  tbe  preliminary  question.  Dennis  v.  Jones 
(Err.  &  App.  1888)  44  N.  J.  Bq.  (US,  610,  14 
Atl.  913.  Considering,  therefore,  at  the  out- 
set tbe  evidence  relating  to  this  question,  I 
reach  the  ooncludon  that  at  a  period  not  lat- 
er than  June,  1890,  the  complainant  knew 
that  tbe  company  was  then  in  a  precarious 
financial  condition,  and  had  then  such  knowl- 
edge or  Information  as  to  tbe  condition  of  the 
company  as  either  showed  hiro  the  falsity  of 
the  statements  upon  which  he  claims  to  have 
relied  in  purchasing  tbe  stock,  or  pat  him  up- 
on inquiry  at  once,  If  he  desired  -to  rescind 
the  contract  About  this  time  (June,  1890) 
the  company,  in  order  to  avoid  a  failure  and 
to  develop  the  manufacture  of  locomotives, 
proposed  to  enlist  capitalists  in  dncionati  In 
the  enterprise,  and  options  for  the  purchase 
of  real  estate  there  had  been  obtained.  Mr. 
Nlven,  through  whom  complainant's  purchase 
of  the  stock  was  originally  made,  and  who 
held  comidainant's  proxy  to  represent  his  In- 
terests In  the  company,  says  that  at  the 
time  this  negotiation  was  proceeding,  he  told 
complainant  in  detail,  the  situation  of  the 
company's  affairs,  its  financial  condition,  and 
that  unless  the  Cincinnati  enterprise  could 
be  carried  tbroagh,  the  enterprise  would  be 
a  failure  and  his  investment  would  be  lost 
It  was  part  of  tbe  plan  In  reference  to  con- 
Btmcting  works  at  Glndnnati  that  bonds  to 
the  amount  of  $100,000  should  be  Issued  to 
the  stockholders  at  80  cents  on  the  dollar, 
and  complainant  declined  to  take  any  bonds 
or  Invest  any  more  money.  Mr.  Nlven  also 
says  that  at  tbe  time.  In  reply  to  complain- 
ant's inquiries,  he  told  complainant  specially 
as  to  the  debts  of  tbe  company,  and  that  tbe 
company  had  been  in  much  the  same  finan- 
cial condition  at  the  time  he  purchased  bis 
shares,  and  that  complainant  then  told  blm 
be  (Nlven)  should  have  found  that  out  at  the 
time  complainant  Invested  bis  money.  Com- 
plainant says  that  be  knew  from  tbe  state- 
ments made  to  him  by  Mr.  Nlven  that  the 
company  had  been  unable  to  get  capital 
enough  to  do  business  on  Its  own  resources, 
and  could  not  go  ahead,  and  that  he  then  con- 
cluded that  Mr.  Darwin  had  deceived  or  mis- 
led him  as  to  some  of  the  facts.  In  his  first 
examination,  the  date  of  this  information 
from  Xiven  seems,  by  complainant's  evi- 
dence, to  be  connected  with  a  report  in  refer- 
ence to  the  Cincinnati  scheme,  which  was 
made  as  early  as  December,  18^;  bnt  being 
subaequentiy  recalled,  he  said  that  be  first 
knew  the  company  wss  In  a  failing  condition 
after  August,  1892.  The  question,  however, 
is,  not  as  to  tiie  time  of  his  knowledge  of  the 
failing  condition  of  tbe  company,  for  his  evi- 
dence  shows  that  be  did  not  consider  tbe  com- 
pany In  a  failing  condition  until  the  Cincin- 
nati scheme  failed,  but  as  to  the  time  when 
be  reeeiveid  Information  that  material  state- 
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bMM  been  enrdmd  menly  to  txy  ttn  Talldlty 
of  a  chattel  mortgase  Invalid  at  law  ai  well 
as  In  eqolQ',  onder  tbe  ragistiy  laws,  on  the 
application  of  the  holder  of  the  legal  title 
to  the  mortgaged  proper^.  Nor  bare  I  been 
reftered  to  any  caee  In  vhicb  complainant, 
having  the  legal  title  to  the  hmda,  has  been 
held  entltiied  to  file  a  bill  In  equity  for  the 
•ole  pnrpoae  of  setang  aside  either  a  deed 
or  mortgage  claimed  to  be  Told  against  him 
nnder  the  recording  acts.  Swdi  jurisdiction 
In  reference  to  landau  Trtiere  exercised  In 
equity,  Is  baaed  solely  on  tbe  statutory  right 
to  file  a  blU  to  quiet  title,  and,  If  entertained 
on  any  theory  of  general  equity  Jtirisdlction 
In  such  casM,  would  manifestly  draw  Into 
tills  court,  and  away  from  trial  at  law  and  by 
Jmy.  the  settlement  of  many  questions  of 
purely  legal  title.  I  am  not  disposed  to  ex- 
tmd  the  jurisdiction  to  cases  of  the  present 
character,  where  the  insufficiency  of  the  or- 
dinary legal  remedy  does  not  appear,  la  this 
ease  complainant  may,  by  action  of  replevin 
or  tort,  bare  a  full  remedy,  either  by  recovery 
of  the  iffoperty  or  In  damagea  The  value  of 
the  pro|>erty  Is  not  Urge,  the  mortgagees  are 
not  alleged  to  be  Irresponsible,  and  It  Is  a 
case  where  the  property  appears  to  be  val- 
uable, not  for  tiie  possession  of  tbe  owner* 
but  solely  for  the  purpose  of  reallabiv  there- 
on by  sale.  It  Is  a  case  v^ere,  la  my  judg- 
ment, tbe  compbUnants  should  be  remitted  to 
flieir  l^al  remedy;  and  the  appUcatlfm  Is 
denied,  but  without  coata. 


<G6  N.  J.  a.  rm 

FAHT  v.  CAVANAGH. 

(Oouit  of  (Aancery  of  New  Jersey.   Ang.  2B; 

1899.) 

SPBGIFIO  FHRFORHANCB. 

A  defendant  will  not  be  compelled  to  q>e- 
dfically  perform  a  contract  to  parcfaaae  land, 
vbere  a  material  fact,  constltntlnr  an  indlspen- 
■able  link  In  the  complainant's  chain  of  title, 
depends  for  its  proof  entirely  and  exclusively  op- 
on  tbe  evidence  of  two  certain  witnesiee. 
(Syllaboi  tgr  the  Court.) 

BQl  by  Mary  Fahy  against  Patrick  Cavar 
na^  for  ^edflc  performance.  The  bin  Is 
filed  by  Mary  Fahy  to  enforce  the  spedflc 
performance  of  a  ctmtract  made  by  ber  wltti 
the  defendant,  Patridt  Oavanagh,  for  the 
conveyance  by  oomjdalnant  to  defendant  of 
a  house  and  lot  In  the  dty  of  Jersey  Olty. 
The  making  of  the  contnuit  la  admitted  by 
the  answer,  which  seta  up  as  the  only  de- 
fense the  failure  Of  the  complainant  to  mani- 
fest a  mdfdiantable  title  In  herself.  TkB 
complainant  Is  tbe  widow  of  one  Charles  H. 
Fahy,  who  died  seised  of  tbe  premises  la 
question  on  the  80th  of  January,  1896,  leav- 
ing the  comj^nant,  his  widow,  and  four  In- 
fant children,  and  having,  a  few  hours  btfore 
his  death,  executed  a  testamentary  paper,  up- 
on which  the  complainant  reUes  to  make  out 
title  In  hets^  This  paper  Is  in  the  wwds 
and  figures  following;  addliv  ttio  actual  date^ 


and  omitting  certain  erasures  and  interlinea- 
tions which  are  not  necessary  for  the  under- 
standing of  the  case: 

"Jersey  City  29  [January]  189G. 
"I,  In  the  name  of  QoA,  I  Cbaa.  H.  Fahy 
763  Newark  Ave.  J  City  N.  Jersey  Make  my 
last  will  and  testament  that  I  leave  all  my 
Real  Estate  to  my  wife  Mary  C.  Fahy  and  1 
also  advise  her  that  my  mother  should  be 
taken  care  of  the  remainder  ot  her  life,  that 
Mary  0.  Fahy  my  wife  la  at  Leberty  to  sell 
this  property  48  hour  after  my  death  If  she 
gets  a  Good  price  for  it  to  sell  it  when  she 
should  sell  It.  Bequest  to  his  mother  Mary 
Fahy  she  gete  $600.00  I  Bequest  to  my 
Brother  Thomas  Fahy  all  his  personal  doth- 
Ing  with  the  exception  my  watch  and  chain 
that  I  Bequest  to  my  4  Little  children  that 
she  can  Baffel  It  if  she  git  a  fair  price  for  it 
I  here  Bequest  tliat  if  Mary  O.  Fahy  should 
get  married  again  she  Is  only  Intltle  to  a 
child  part  In  case  his  mother  Mary  Fahy 
should  die  she  torn  over  I80O.0O  to  Us  chil- 
dren. 

■^cetoras  of  the  wlU 
"Valentine  Burke 
"Cornelius  McCue 

"Caianea  H.  Fahy." 

Thls  paper  was  presented  to  the  surrogate 
of  Hudson  county  for  probate  early  In  the 
year  1896,  and  tin  surrogate  referred  It  to 
the  oiphani^  court;  ai^  tbe  learned  judge  of 
that  court,  after  citations  duly  Issued  and 
served,  and  Uie  aamlnatton  of  witnesses  In 
open  eomt,  held,  on  tbe  2701  of  May,  1896t 
that  the  papw  was  entitled  to  probate  ss  the 
last  will  and  testament  of  Charles  H.  Fahy; 
and  thereafter,  on  flie  26th  of  Jidy,  toe  two 
persons  whose  names  are  signed  to  the  doc- 
ument namely,  Valentine  Bui^e  and  Oome- 
Uus  McOue^  each  made  a  separate  aflldavlt, 
whldi  Is  annexed  to  the  win.  In  the  usual 
fiHtn,  that  he  saw  the  testator,  Fahy,  sign 
the  annexed  writing,  heud  him  publish  and 
declare  tbe  same  sa  and  for  his  last  will  and 
testsment  and  that  he  and  the  other  sub- 
scribing witness  were  present  at  the  signing 
and  puUlcatlon  thereof,  and  that  they  sub- 
scribe their  names  thereto  as  witnesses  In 
the  presence  of  tiie  testator  and  of  each  oth* 
er,  and  at  the  request  of  testator.  The  origi- 
nal paper  was  produced  before  this  court  on 
the  hearing,  and  the  two  persons  named- 
Valentine  Burke  and  Cornelius  McCue-^woe 
severally  sworn  as  witnesses.  Their  testi- 
mony Is  to  tbe  effect  tiiat  McCue,  who  Is  a 
sbigle  man,  was  In  friendly  attendance  upon 
Fahy,  as  a  sort  of  nurse.  In  his  last  Illness, 
and  that  Fahy,  b^g  conscious  that  he  was 
near  his  end,  sent,  by  bis  wife  or  some  ottier 
person,  tor  Bnrke^  who  was  a  neli^bor,  to 
otHne  to  see  him;  toat  writing  materials  were 
provided,  and  that  Burke,  by  tbe  side  of  toe 
bed  of  the  testetor,  and  In  the  Immediate 
presence  ot  McOoe,  wrote  the  document  at 
the  Immediate  dictation  of  ttie  testator,  down 
to  the  wi«d  "Bxeetora^i  tbat  he  handed  It 
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to  tbe  testator,  wbo  read  It  over  aloud,  said 
It  was  all  right,  then  directed  Bnrke  and  Mc- 
Cne  to  tiga  it  aa  execaton,  which  they  did, 
Immedtately  after  which  he  hlmBelf  signed 
his  name,  **Charle8  H.  Fahy;"  the  whole  con- 
stltutlng  one  transaction,  and  the  actnal  writ^ 
lug  being  done  In  the  order  of  time  as  It 
appears  upon  the  doctunent  Neither  wit- 
ness stated  that  tbe  word  "wltoeBses"  was 
used,  or  that  any  explanation  was  made  to 
tSiem  as  to  why  the  testator  requested  the 
word  "Bxcetoras"  to  be  written  instead  of 
"Witnesses," 

John  A.  Denntn,  for  c<nnplalnant  John 
Qarrick,  for  defendant 

PITNEY,  T.  O.  (after  stating  the  facts). 
Two  questions  were  raised  apon  the  argu- 
ment, and  are  presented  for  consideration  and 
decision:  First,  as  to  whether  the  testa- 
mentary writing  was  properly  executed  by 
tbe  testator  so  as  to  pass  real  estate  in  New 
Josey;  and,  second,  whether  or  not,  upon  its 
true  construction,  the  complainant  has  power 
to  make  a  valid  conveyance  of  tbe  premises. 

So  far  as  regards  personal  property,  If  any, 
left  by  the  testator,  the  decision  of  the  or- 
phans' court  is  conclusive  as  against  the  next 
of  kin.  Bnt  that  decision  does  not  alfect 
tbe  title  to  land,  as  against  the  heir  at  law, 
until  seven  years  after  Its  probate  In  the  or- 
phans' court,  and,  if  tbe  belr  at  law  Is  an  In- 
fant, until  seven  years  after  he  has  arrived 
at  maturity.  So  that,  for  present  purposes, 
the  probate  In  tbe  orphans*  court  Is  of  no 
value.  Of  course,  however.  It  Is  to  be  in- 
ferred that  the  learned  Judge  of  that  court 
decided  two  matters:  First,  that  while  the 
testator  directed  the  use  of  the  word  "Ex- 
cetoras,"  be  Intended  to  use  the  word  "Wit- 
nesses"; and,  second,  the  fact  that  tbe  signa- 
tures of  the  witnesses  precede  upon  the  pa- 
per. In  place,  and  also  In  time,  that  of  the 
testator,  la  not  ftital  to  the  pn^er  ezecatlon 
of  the  wUl. 

If  it  were  proper  and  necessary.  In  tbe 
present  situation  of  affairs,  for  me  to  deter- 
mine those  questions,  tbe  inclination  of  my 
mind  woald  be  to  agree  with  that  of  the 
learned  Judge.  -  Obancellor  Green  In  Mundy 
T.  Mundy,  15  N.  J.  Eq.  290,  laid  down  the  rule 
that  "the  particular  order  of  the  several  req- 
uisites to  the  valid  execution  of  a  testament 
to  not  at  all  material.'*  That  was  said  with 
respect  to  a  ease  where  there  was  no  question 
bnt  ibat  the  whole  proceeding  was  one  trans- 
action. That  opinion  Is  supported  by  tbe 
supreme  court  of  Connecticut  In  O'Brien  v. 
Oalagher  (1896)  2S  Conn.  228,  where  tbe  au- 
thorities up  to  that  date  are  collected.  Chief 
Justice  Walte,  speaking  for  the  other  judges, 
uses  this  language:  "The  general  and  regu- 
lar course  undoubtedly  Is  for  tbe  testator,  in 
the  first  place,  to  sign  and  execute  the  will  on 
bis  part,  and  then  call  upon  the  witnesses  to 
attest  tbe  execution  by  subscribing  their 
names.   Bnt  where,  aa  In  the  ^«eent  ease, 


witnesses  are  called  to  attest  the  execution 
of  a  will,  and,  being  Informed  what  the  In- 
Btmment  is,  subscribe  their  names  thereto  as 
witnesses,  and  the  testator,  on  his  part,  and- 
in  their  presence,  duly  executes  the  Instru- 
ment as  his  will,  and  all  Is  done  at  one  and 
tbe  same  time,  and  for  the  purpose  of  per- 
fecting the  Instrument  as  a  will,  we  cannot 
say  that  It  Is  not  legally  executed,  merely  be- 
cause the  names  of  the  witnesses  were  sub- 
scribed before  that  of  the  testator."  To  tbe 
same  effect  Is  what  was  said  by  Justice  Wood- 
ward, speaking  for  the  supreme  court  of 
Pennsylvania,  In  Miller  v.  McNeill,  SS  Pa. 
8t  217,  at  page  222,  where  he  uses  the  fol- 
lowing language:  **Our  statute  contemplates, 
undoabtedly,  a  signature  by  the  testator,  and 
then  a  signing  by  witnesses  In  attestation  of 
that  signature,  when  witnesses  subscribe  at 
all;  but  where  a  transactltm  conslste  of  sev- 
eral parts,  all  of  which  occur  at  tbe  same 
moment  and  In  tbe  same  presence,  are  we 
required  to  undo  It  because  they  did  not  oc- 
cur In  the  orderly  succession  which  the  law 
contemplates?  No  language  of  our  statute  of 
wills  Imposes  any  such  necessity  upon  us, 
and  we  would  not  decide  anything  so  unrea- 
sonable, except  under  stress  of  very  positive 
statutory  language.  The  execution  and  at- 
testation of  the  will  were  contemporaneous, 
or,  rather,  slmulteneous,  acts,  and  we  will 
not  regard  the  question,  who  held  tbe  pen 
first,— the  testator  or  his  witnesses?**  The 
contrary  Is  held  by  tbe  court  of  appeals  of 
New  York,  reversing  the  supreme  court,  In 
Jackson  v.  Jackson,  39  N.  T.  163;  the  opin- 
ion being  written  by  that  distinguished  Jurist, 
Lewis  B.  Woodruff.  And  It  Is  said  by  the 
compiler  of  the  article  on  "Wills"  In  29  Am. 
&  Bug.  Bnc.  Law,  at  page  209,  that  tbe 
weight  of  American  authority  is  In  accord- 
ance with  this  decision  of  the  court  of  ap- 
peals of  New  York;  hot  on  page  210  Is  found 
reference  to  a  number  of  cases  decided  In 
other  states.  Including  those  which  I  have 
above  cited,  in  accordance  with  the  rules 
laid  down  by  Chancellor  Qreen. 

My  Impi^esslon  is  that  the  paper  was  prop- 
erly executed  as  a  will.  But  that  does  not 
settle  the  case,  for  the  simple  reason  that  up- 
on Its  face  the  paper  does  not  appear  to 
have  been  so  executed,  and  it  will  be  neces- 
sary. In  order  to  maintain  title  under  It  as 
against  the  heirs  at  law,  whenever  they  shall 
see  fit  to  bring  the  matter  to  a  Judicial  test, 
to  prove  its  due  execution  by  the  production 
of  witnesses  and  the  display  of  tbe  facts 
before  a  court,  and.  It  may  be,  a  Jury.  The 
two  witnesses  wbo  alone  are  able  to  verify 
those  fects  may  be  dead,  or  beyond  the  reac* 
of  the  process  of  the  court,  or  have  failed  In 
memory.  None  of  the  depositions  already 
made— either  those  annexed  to  the  will,  or 
those  taken  in  extenso  In  the  orphans'  court 
or  In  this  court— can  be  made  use  of  against 
those  heirs.  They  were  not  parties  by  con- 
struction in  the  orphans*  court,  so  far  as  real 
estate  la  concerned)  and  they  are  not  and 
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cwmot  be  made  puttee  to  this  eiilt  in  tiile 
wot  No  salt  can  be  mafntalned  against 
them  to  anlet  title  which  will  be  of  any  valoe 
until  they  have  arrtred  at  matmity.  It  Is 
possible,  and  perhaps  probable,  that  a  salt 
against  those  heirs  to  perpetuate  the  erl- 
denoe,  resnltinff  In  what  la  called  the  pnxtf 
of  the  will  in  the  court  of  ebancwy,  might  be 
properly  lastltated  and  maintained,  and  the 
evidence  In  that  way  perpetuated;  but  in  no 
other  way  can  thA  widow  herself  or  her  gran- 
tee be  assured  against  a  claim  from  either  of 
the  heirs  at  law,  and  I  am  not  prepared  to 
say  that  such  proceeding  will  be  efBdent  for 
that  purpose.  Under  these  drcnmstances, 
otight  this  court  to  compel  the  defendant  to 
tske  the  title?  I  think  not  It  Is  well  set- 
tled, and  I  think  so  settled  uptm  sound  prin- 
ciples, that  In  suits  for  the  specific  perform- 
ance of  contracts  this  court  may  compel  a 
defendant  to  take  a  title,  tbe  validity  of 
which  depends  upon  what  may  be  properly 
described  as  a.  doubtful  question  ot  law,  and 
may  Itself  determine  that  question  of  law 
for  the  purpose  of  the  particular  case.  No 
harm  will  be  done  to  the  defendant  because 
by  an  am>cal  to  the  court  of  arors  and  ap- 
peals, that  court,  which  is  at  once  a  .court  of 
law  and  of  eqnl^,  may  finally  determine  the 
question  of  law,  and  settle  it  as  against  all 
the  world,  whether  parties  to  tbe  suit  or 
not  Upplnoott  T.  Wikoir,  64  N.  7.  Bq.  107, 
83  A.tL  806,  where  the  whole  question  is  thor- 
onghly  disclosed  by  Tlce  Ohancdlw  Emety.. 
But  If  the  title  de^ttds  upon  a  question  of 
fact,  which  Is  not  a  matter  of  naxA,  and 
cannot  be  so  made,  then  the  rule  Is  equally 
well  settled  the  other  way,  namely,  that  this 
court  will  not  compel  an  unwilling  purchaser 
to  take  Uie  title  The  vice  chanceltor  says 
(vagB  114,  64  N.  J.  Eq.,  and  page  808;  33  AtL), 
"In  cases  where  the  doubt  In  relatlcm  to  title 
Is  one  of  fact,  which  the  conrt  is  called  on 
to  consider,  the  general  rule  has  been  declar- 
ed to  be  that  the  court  win  never  compel  a 
purchaser  to  take  a  title  where  the  point  on 
which  It  depends  is  too  doubtful  to  be  set* 
tied  wlfiiont  litigation,  or  wbere  the  purchase 
woidd  expose  him  to  the  hazard  of  such  pro- 
ceedings;** and  cites  a  number  of  cases,  which 
he  con-ectly  states  "were  cases  In  which  Oie 
validity  of  the  title  depended  on  whether 
certain  facto  existed,  and  the  conrt  held  that 
there  was  sufficient  doubt  to.  put  the  purchas- 
er In  baaard  of  litigation,  and  he  would  not 
be  compelled  to  take  the  title."  I  think  tills 
case  ranges  Itself  uider  that  class.  An  ac- 
tiMi  of  ejectment  m^  be  brought  against  the 
d^endant  by  the  heirs  at  law  20  years  or 
more  from  now.  and,  for  the  reasons  already 
stated,  he  miSht  be  entirely  unable  to  estab- 
lish the  facto  upon  which  his  tiUe  depends. 
It  wouU  not  in  my  Judgment  be  equitable 
or  Jnst  'to  ccunpel  blm  to  accept  that  baaard. 
This  renders  it  unnecessary  to  determine  the 
question  as  to  whetter,  supposing  the  win  to 
be  established,  the  complainant  has  power 
under  tt  to  make  a  valid  conveyance;  but 


In  saylDs  this,  I  do  not  wish  to  be  under^ 
stood  as  Intimating  that  I  have  any  doobt  on 
that  subject  I  think  the  blU  must  be  dis- 
missed, but,  under  tbe  circnmstanoes,  with- 
out eoMk 


(ES  N.  J.  E.  CS) 
HABT80N  V.  ELDEN  ct  aL 
(Ckiort  of  ChanceiT  of  New  J'ers^.   Aug.  28» 
1809.) 

ADHINISTRATORS-iUOHTa  Or  SUCCBSSOBS- 

RSCOVSRY  OF  ASSBTS— ACCOUNTIMa. 

1.  Under  ordijiaiT  coDditions,  a  succeeding  ad- 
mlolstrator  takea  such  goods,  etc.,  of  the  deee- 
deut  8B  m&7  remain  in  Bpede  not  adminiitered. 
He  hai  no  right  of  action  to  recover  thoae  goods, 
etc.,  whid)  toe  preceding  admlDlstrator  has  dl»- 
poaed  of  In  the  course  of  bla  administratioii,  or 
to  hold  him  to  account  tlierefor.  For  these  tbe 
preceding  administrator  or  his  repreBentatiTM 
must  account  to  the  legatees  or  d&tribatees  of 
tlte  decedent  and  not  to  the  sacceeding  admin- 
istrator. 

2.  The  statatorr.  rl^  In  a  succeeding  admin> 
latrator  to  aae  hia  predecesaor.  and  to  compd  an 
accounting  at  hia  Instance,  only  ariaea  In  cases 
where  the  preceding  administrator  has  been  re- 
moTOd  by  the  order  of  the  court  because  of  Us 
refnaal  to  ob^  Its  direction,  or  of  his  waiter 
embezElemeot,  or  misapplication  of  the  estate. 

3.  By  the  will,  the  Income  of  an  estate  ia  girea 
for  life  to  the  widow  of  tbe  testator.  The  wUi 
fails  to  diapose  of  the  reddue  due  the  estate. 
'ITie  admlniBtrator  cum  testamento  annexo  filed  a 
bill  for  interpretation  of  the  will  and  instmction 
as  to  his  duties,  making  only  the  next  of  kin, 
and  not  the  life  tenant  or  her  representatives,  de* 
f«idants.  On  an  accounting  ordered  in  this 
court  in  sDch  a  suit  neither  the  receipts  of  the 
life  ratate  nor  tbe  disbursementa  tberefrom 
should  be  stated.  There  ia  no  jurisdiction  over 
tbe  life  tenant  or  her  representatives,  they  not 
beinKparties. 

4.  The  expenses  incident  to  the  safekeei^ng  of 
the  secnritiefl  of  the  estate  are  compensated  by 
the  commissions  allowed  the  administrator. 

5.  An  administrator  cam  testamento  annexe, 
having  the  money  of  the  residnary  estate  In  hIa 
hands,  uninvested,  awaiting  determination  of 
disputes  as  to  ita  ownership,  having  no  duty  to 
Invest  it  will  not  be  snrcharged  with  Interest, 
when  It  appears  that  he  received  no  profit  from 
Its  use,  ana  was  always  ready  to  pay  It  over  ss 
soon  as  Its  ownership  was  settled. 

(Syllabus  by  the  Conrt) 

Action  by  Henry  Eburtaon  against  Parley 
Elden  and  others.  This  matter  la  ^resoited 
on  exceptions  taken  to  the  report  of  a  maa- 
tee,  imder  a  decree  and  order  of  reference 
made  June  26,  IS&l  Nathan  BIden,  the  tes- 
tator, for  whose  estate  the  accounting  Is  of- 
fered, made  his  wUl,  dated  August  16,  1873. 
The  will  was  exinvssed  In  terms  whkA  wne 
quite  doubtful,  and  named  no  executor.  The 
testator  departed  this  life  on  September  10, 
1876.  His  vrldow,  Hettie  BHdoi,  survived 
him,  and  was  ai^nted  by  the  surrogato  ot 
Cumberland  county  administratrix  cum  tes- 
tamento annexo.  on  tbe  probate  of  the  win. 
on  September  26, 1876.  On  February  7, 1876; 
she  resigned  her  office  as  admlnlatratrlx.  and 
Henry  Hartaon,  the  compUioaut  was  ap- 
pointed in  her  place.  In  AoKUt  1880,  Hra.  El- 
den  died.  In  August  1889^  tlie  complainant 
filed  the  bill  In  tbjs  cause,  asking  an  interpro- 
tetlon  of  tbe  wUl,  and  inatructiom  In  the  per> 
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fwinance  of  bla  doty  u  administrator  enm 
tettamento  aonexo.  There  was  aome  UUgar 

don  toochlns  the  constmctloii  of  the  will, 
and  la  the  reported  case  of  Hartaon  r.  Blden, 
00  N.  J.  Sq.  622,  26  Atl.  561,  those  QOestlonB 
were  settled,  and  a  decree  declaring  the 
meaning  of  the  will  was  made,  directing  the 
complainant  to  account  as  administrator,  etc^i 
In  this  court  before  a  master,  who  was  or^ 
dered  to  audit  and  report  the  account,  and 
also  to  ascertain  to  whom  the  personal  estate 
of  the  decedent  shoald  be  distributed.  This 
latter  matter  has  been  reported  upon  and  de- 
clared b7  decree  of  June  4,  1896.  It  Is  to 
the  account  which  Is  directed  to  be  stated  by 
tho  master  that  the  exceptions  now  under 
consideration  are  made,  by  both  the  com* 
plalnant,  accounting  as  administrator  cum 
testamento  annexe,  and  Josei^  B.  Libley  ari 
others,  holding  residuary  Intu^sts  In  the  es- 
tate. The  general  scheme  of  the  ttUi,  as  con- 
strued and  declared  by  this  court,  gare  both 
the  real  and  personal  estate  to  the  widow  for 
her  life.  During  her  lifetime,  the  complain- 
ant paid  over  to  her  all,  or  nearly  all,  the  In- 
come of  the  estate^  and  shortiy  after  her 
death  filed  the  bill  In  tills  cause  to  settle  the 
disputes  concerning  the  effect  of  the  wlU  and 
protect  him  In  distrlbottng  the  twldua^  Bx- 
eeptlons  soMalned  In  port 

H.  8.  AlTord,  for  complainant.  I*.  New- 
comb,  tax  defendants. 

GRBY,  v.  C.  (after  stating  the  facts).  Tbe 
different  exceptions  of  the  several  parties  will 
be  considered  and  disposed  of  In  their  order. 

The  complainant  excepts  to  the  account  re- 
ported by  the  master,  first,  because  the  com- 
plainant la  charged  with  |200  interest  oa 
Lombard  University  notes^  and  he  alleges 
that  thwe  Is  nothing  In  the  testimony  to 
show  why  soch  a  charge  is  made.  At  the 
hearing  it  appeared  that  f 200  had  been  de- 
posited to  the  credit  of  the  cause  in  this 
court,  and  both  counsel  agreed  that  thia  de- 
posit was  the  Interest  mentioned  in  this  ex- 
ception. On  this  ground  this  exception  waa 
withdrawn. 

The  complainant's  second  exception  la  that 
the  complainant  is  surcharged  with  a  note 
for  960  made  by  one  John  A.  Temple,  part  of 
the  aaseta  of  the  testator  which  Hettie  Blden 
disposed  of  durlj^;  the  period  in  which  she 
waa  administering  the  estate.  In  such  cases 
the  second  administrator  takes  all  of  the 
goods,  etc,  of  the  decedent  which  remain  in 
specie  as  at  his  death,  and  has  no  right,  un- 
der ordinary  drcmnstances.'  to  call  his  prede- 
cessor to  account  tot  her  preceding  disposi- 
tion of  the  estate.  Brownlee  v.  Lockwood, 
20  N.  J.  Sq.  238:  Carrich's  Adm'r  v.  Carrlck'a 
KCr,  28  N.  J.  Bq.  864;  Thiefes  v.  Mason,  66 
N.  J.  Eq.  460,  87  AtL  466.  Having  no  rl|^t 
to  recovor  the  assets  whldi  the  iwevlous  ad- 
iQlnlstrator  had  -administered,  the  second  ad- 
mbUstrator  cannot  be  surdiaiged  because  he 
did  not  lecover  them.  The  situation  la  sot 


changed  1^  tb»  £mC,  wbldi  the  master  n- 
cites,  that  the  complainant  on  Hetties  death 
(some  18  years  after  the  dlwaaltlon  (tf  this 
note  by  heiQ,  became  the  adminlsMtor  of  her 
estote^  and  that  ha  ooidd  than  have  colleeted 
the  amount  of  Ihe  note  from  bar  estate.  Bat- 
tle In  her  lUMIme^  and  the  representatlTea  ot 
her  eatote  after  her  death,  were  resjnnslUe 
to  the  legateea  or  distributees  of  Nathan  ffl- 
den'a  estate  for  her  default  as  his  adminis- 
tratrix. The  oomphOnant  had  no  lawful 
right,  as  administrator  of  Hetties  estota,  to 
take  her  assets,  and  pay  tiiem  to  himself  aa 
succeeding  administrator  of  Nathan  Blden'a 
eatote,  to  satlaCy  her  default,  committed  while 
administratrix  of  Nathan's  estote.  ac- 
tion first  administratrix.  In  dispoiring  of 
the  assets  of  the  decedent* a  estote,  mnat  be 
settled  between  her  'or  her  representotives 
and  those  who  had  a  right  to  call  her  to  ac- 
count When  she  disposed  of  those  aaaeto 
she  Is  held  to  have  administered  them,  and 
only  what  remains  of  the  decedent's  estate  In 
specie  comes  to  her  succeeding  administra- 
tor. This  ae«md  exception  of  complainant  la 
sustained,  and  the  accountant  ahoold  not  be 
surcharged  with  the  Temple  note. 

The  complainant's  third  exception  is  that 
the  complainant  accountant  Is  the  master 
cbarged  with  two  sunu  of  script  Issued  to  him 
in  laSB,  for  dividends  on  Northern  Pacific 
stock  of  the  estote,  f233.10;  interest  on  that 
script  to  1888,  $60.90,-«308.  That  this  sum 
($808)  was  a  pro&%  payaUe  under  the  win  to 
Hettie  as  life  tenant  and  if  It  is,  aa  a  matter 
of  general  accounttog,  diarged  to  the  com- 
plainant because  received  by  him  ae  adminis- 
trator, it  ahonld  alao  be  credited  to  him  as  pay- 
able to  Hettie  ESden  to  hn:  estote,  because  It 
was  a  profit  received  In  her  lifetime.  The  tes- 
timony of  Mr.  Hartaon,  tending  to  afaow  the 
stotus  of  this  item,  whether  It  waa  principal 
or  Income,  Is  quite  confused,  but  upon  consid- 
ering it  with  the  evidence  of  toe  officers  of  the 
raUroad,  it  is  made  clear  that  the  $^10  was 
script,  issued  for  the  earnings  of  the  road. 
Under  the  will,  this  belonged  to  Mrs.  Blden  as 
life  tenant  The  toterest  on  the  script  follow- 
ed the  same  ownership,  ^e  master  has,  in 
Schedule  No.  8,  surcharged  the  complainant 
with  these  Itema.  amounting  to  $808  (see 
charge  under  date  of  January  18.  188S),  and 
toey  form  part  ot  the  total  of  tiie  debits,  |20,- 
681.17.  He  nowhere  credlto  the  complainant 
with  tills  $308  as  due  or  paid  to  Mrs.  Elden  or 
to  her  representotives,  as  under  toe  method  of 
accounting  was  d<xte  with  toe  other  presto 
paid  to  her.  The  maater  evidently  totended 
that  this  $808  should  go  to  Mrs.  Blden's  rein«- 
sentotives,  for  he  so  stotes  it  in  toe  body  of  his 
report  and  to  Schedule  No.  6.  The  complatot 
is  not  that  he  does  not  admit  that  tols  sum 
is  due  to  her  repreaentetivo,  but  that  he  haa 
debited  the  complatoant  with  It  In  the  account 
which  ascertains  the  balance  l$10O.66)  due 
^m  the  accountant  and  has  not  on  toe  credit 
side  ot  that  account  allowed  It  aa  payable  to 
tb»  rcpreaentotlvea  ot  the  life  tenant,  Mra 
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mden.  Tile  master,  In  Mating  the  aceoimt 
baa  coirectly  separated  the  real-estate  items 
from  those  which  are  personal,  hut  has  tol- 
lowed  the  method  of  the  complainant,  and  In- 
<daded  the  Income  during  Hettie  Blden'a  liC^ 
and  the  principal  and  income  earned  after  her 
death,  In  the  same  statement  These  mattans 
are  entirely  distinct  and  separate,  and  should 
not  be  jointly  stated  in  this  acpoont.  The  dis- 
cussion of  the  complainant's  eighth  »c^ti<Hi 
gires  the  reasons  why  this  coarse  should  be 
followed.  When  the  restatement  of  the  ac- 
eotmt  Is  made,  the  item  |308  will  not  appear 
as  a  charge,  and  consequoilly  need  not 'be  al- 
lowed as  a  credit. 

The  complainant's  fourth  and  sixth  excep- 
tions are  based  upon  tiie  same  gronnds,  ttiat 
the  master  did  not  allow  the  complainant  for 
his  eapendltures  In  hirfng  a  safe-deposit  box 
In  whldt  to  store  the  papers,  etc.,  of  the  estate. 
Tbs  master  properly  held  this  to  be  expose 
Incident  to  ttie  performance  of  the  duty  of  the 
administrator  to  care  for  the  isx^erty  <tf  the 
decedmt,  for  which  his  commissions  were  a 
eompensatiott.  The  comtdalnanrs  fonr£b  and 
Blxlh  exceptiCHis  should  be  ovOToled. 

The  complainant's  fifth  exception  is  to  the 
master's  disallowance  of  an  e:qpendltnre  of 
$8&  paid  to  the  snrrogate  of  Cumberland  coun- 
ty, on  May  7,  1882,  as  tiie  cost  of  stating  an 
account  The  master  in  bis  statement  ot  the 
account  offered  by  the  complainant  states  this 
Item  at  980.  The  Tomcher  produced  shows 
the  expenditure  to  have  been  98S.  The  mas- 
ter dlsaUows  It,  as  "an  expenditure  which 
abould  not  hare  been  Incurred  during  the 
pendency  of  this  suit"  The  prooA  show  that 
this  account  was  rendered  by  ti>e  complainant 
to  the  sum^ate  ot  the  county,  before  whom, 
under  ordinary  drcnmstazicei,  his  account 
shotdd  have  been  stated.  That  officer  has 
large  powers  to  compel  the  stating  of  such  an 
account  See  "Organs*  Oourt"  U  96-99,  p. 
2877,  2  Gen.  St  He  bad  sereral  times  no- 
ticed tne  complainant  to  account  before  him, 
tlireatenlng  him  with  citations  if  he  did  not 
At  that  time,  May,  1892.  It  had  not  yet  been 
dstermined  that  this  court  would  order  an  ac- 
counting here.  Dnder  these  circumstances, 
tiie  complainant  appears  to  hare  been  Justi- 
fied In  obeying  the  surrogate's  repeated  de- 
mands that  be  account  before  him,  and  the 
Incidental  costs  thus  Incurred  and  paid  by  the 
comidalnant  should  be  allowed  him.  The 
oomplainant^s  flftb  exception  is  sustained. 

The  cmnplalnant's  seventh  exception  Is  tiiat 
the  master  credited  the  CMnplalnant  with  bnt 
9687.63  as  the  dlfferoice  between  the  amouiit 
of  the  inventory  and  the  amount  of  the  pro- 
ceeds of  sales  of  the  property  so  inventoried; 
the  exceptant  claims  that  "the  said  credit,  by 
way  of  difference,  should  be  a  much  largo: 
amonnt"  This  exception  was  properly  with- 
drawn at  die  argument  To  omtend  that  an 
Item  ot  allowance  la  not  as  large  as  it  dionld 
be  Is  qnlte  too  indefinite  a  compUUnt  to  be 
flude  the  subject  of  Judicial  Inquiry. 

The  cmnplainant  farther  flies  an  eighth  ex- 


ception, that  tbe  master  has  attempted  to  set 
forth  1^  amount  of  debits  and  iredlta  due 
to  and  from  the  estate  ot  Hettie  Elden.  Th» 
complainant  claims  that  all  items  shonU  bs 
charged  or  credited  against  or  for  the  ac- 
countant soldy  as  administrator,  etc,  of  JUbt 
than  Elden,  and  not  otherwise.  The  prin- 
ciple of  accounting  here  insisted  i^on  in  oav- 
rect  Under  it  the  complalnanfs  second  ex- 
ception has  been  sustained,  and  the  defend- 
ant's first  exception  is  OTerruled.  But  the 
complainant  himself  Is  somewhat  at  fault 
in  presenting  an  account  In  this  suit  to 
which  neither  Hettie  Elden  nor  her  represen- 
tatives are  parties,  dialing  himself  with  the 
Income  due  to  Hettie  Blden  during  her  life- 
time. The  master  has  continued  tbe  same 
fault  On  this  inquiry  there  can  be  no  aacer- 
talnment  of  any  balance  which  may  be  pay- 
able to  Mrs.  Hettie  Elden's  representatives, 
for  tbe  reaison,  above  intimated,  that  she  was 
no  party  to  this  suit  In  her  lifetime,  nor  hare 
her  representatives,  as  sndi,  been  made  par- 
ties since  her  death.  No  criticism,  by  way 
of  pleading,  proof,  or  argument  has  been 
presented  because  of  this  omission,  and  tht 
only  phase  of  the  accounting  which  can  pres* 
entiy  be  considered  Is  the  sufficiency  of  the 
acconnt  reported  by  the  master  as  It  relates 
to  that  part  of  the  estate  belonging  to  the 
defendants  In  the  particulars  excepted  to  by 
the  complainant  on  the  one  sldo  and  tbe  next 
of  kin  of  the  decedent  (not  considering  Het- 
tie Elden  to  be  one  of  the  next  of  kin)  on  the 
other  side.  Tbe  other  matters  referred  to 
the  master  In  the  order  of  June  24,  18&i,  di- 
recting him  to  ascertain  to  whom  the  person- 
al estate  of  Nathan  Elden  should  be  distrib- 
uted, have  been  fully  reported  upon  by  the 
master,  under  date  of  May  11, 1895,  and  finally 
concluded  by  a  decree  ratifying  that  report,  un- 
der date  of  June  4, 1895,  and  cannot  be  In  any 
way  again  presented  In  this  court  for  further 
consideration  or  review.  When  the  acconnt 
now  excepted  to  attempts  to  charge  the  com- 
plainant with  Income  due  to  Hettie  Elden  In 
her  lifetime.  It  makes  him  primarily  liable 
to  the  remainder-men  for  moneys  not  due 
them,  and  obliges  him  to  explain  the  proper 
expenditures  of  that  money,  In  which  they 
have  no  Interest  and  to  produce  to  them 
Touchers  to  Justify  It  All  the  Items  for 
charge  of  income  earned  during  Hettie  EI- 
den's  lifetime,  and  all  items  of  expenditure, 
including  commissions,  allowable  against 
that  income,  have  no  place  in  this  account 
because,  as  stated,  neither  Hettie  nor  her  rep- 
resentatives are  parties  to  this  suit  The 
representative  of  her  estate  cannot  be  bound 
by  either  charge  or  dlschat^e  when  not  In 
court  In  the  cause,  and  the  defendant  next  of 
kin  have  no  ri^t  to  call  the  complainant  to 
account  for  his  receipts  or  dlBbursem»ite  of 
Hettie  Eiden's  share  of  tbe  estate.  In  the  re- 
statement, all  these  Items  should  be  exdnd* 
ed  from  both  sides  of  the  account  which 
should  be  limited  to  the  accounting  for  the 
property,  to  which  it  has  been  heretofore  de- 
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creed  tlM  defendanti  an  entitled,  which  la 
the  principal  of  the  estate  and  the  Income 
earned  since  Hettle  Elden'a  death.  This  dls- 
posea  of  the  complainant's  exceptions. 

The  defendants'  first  exception  Is  that  the 
master  failed  to  make  any  report  of  the  Item 
of  9400  In  cash,  which  appeared  In  the  In- 
Tentory  of  Hettle  Elden.  the  original  adminis- 
tratrix of  Nathan  Elden.  which  came  to  her 
hands  while  she  was  so  acting.  The  defwid- 
ants  claim  that  It  was  the  duty  of  the  com- 
plainant, as  administrates,  to  have  collected 
this  sam,  of  which  his  predecessor  had  taken 
charge  as  administratrix  during  the  time  that 
she  served  In  that  capacity.  There  Is  no 
proof  wliateTer  that  this  f400  inventoried  by 
MrSL  Elden  In  September,  187&,  as  part  of 
"the  testator's  estate,  and  taken  into  her  pos: 
session,  existed  In  axj  form,  specie  or  oth< 
erwise,  in  Febraary,  1876.  when  the  com- 
plainant received  his  letters  of  administra- 
tion. The  oHnpialnant  never  received  the 
money,  but  it  is  darned  that  he  Is  charge- 
able becftuse  he  knew  that  Mrs.  Elden  had 
received  and  expended  It  during  the  time 
she  was  acting  as  administratrix  of  Nathan 
Elden,  and  It  la  insisted  that  he  should  have 
compelled  her  to  pay  It  to  him,  as  her  snc- 
ceesMT.  But  Hettle  Elden  had  a  right,  as  ad- 
ministratrix, to  hold  and  expend  this  money, 
U  she  did  It  properly,  and  her  representative 
has  a  right  to  his  day  in  court  to  show  such 
rightful  upenditnre.  This  day  can  only  be 
glToi  in  a  suit  In  which  ^e  parties  have,  by 
proper  allegation,  had  an  Issue  presented. 
The  exception  Is  controlled  by  the  princlplea 
declared  In  the  decisions  hereinbefore  stated, 
tn  allowing  the  complainant's  second  excep- 
tion. The  second  administrator  has  no  right 
to  call  the  original  administratrix  to  account 
for  assets  disposed  of  by  her  while  she  was 
administering  the  estate.  The  second  admin- 
istrator takfs  only  such  assets  as  remain  in 
Bpede  as  the  decedent  left  them.  See  Thlefes 
T.  Hason  and  other  cases  above  cited.  CSoun- 
■el  for  the  defendants  insist  that  the  com- 
plainant, because  he  became  administrator 
of  Hettle  Elden'B  estate  In  1889,  should  have 
taken  this  $400  out  of  her  estate,  and  paid  It 
to  himself  as  administrator  of  Nathan  Elden's 
estate.  But  the  complainant,  as  administra- 
tor of  Hettie  Elden's  estate,  owed  no  such 
duty  to  himself  as  administrator  of  Nathan 
Elden's  estate.  Hettle  Elden,  In  her  lifetime, 
was  responsible  to  the  creditors,  legatees,  and 
distributees  of  Nathan  Elden  for  her  manage- 
ment at  those  assets  of  his  estate  which  came 
to  her  hands.  When  she  died,  her  adminis- 
trator might  have  been  liable  to  the  creditors, 
legatees,  or  distributees  of  Nathan  Elden  for 
any  defaults  which  Hettle  In  her  lifetime, 
while  administratrix  of  Nathan  Elden,  had 
committed.  Bnt  neither  Hettle  in  her  Ufe- 
tlme,  nor  her  representatives  after  her  death, 
wu  nable  to  ber  successor.  In  the  adminis- 
tration of  the  estate  of  Nathan,  for  assets  of 
that  estate  1^  her  taken  and  disposed  of 
while  sbe  was  administratrix.  They  are  con- 


sidered in  the  law  to  have  been  her  ad- 
ministered, and  the  right  of  suit  to  call  her 
to  account  In  such  matters  lies  only  with 
those  Interested  in  the  estate  at  the  time  sbe 
undertook  Its  adminlstratlcm.  The  case  ot 
McDonald  t.  O'Connell's  Adm'rs,  8d  N.  J. 
Law,  317,  Is  cited  as  authority  for  the  con- 
tention that  a  succeeding  administrator  may 
compel  his  predecessor  to  account  for  those 
goods  of  ^e  estate  which  the  predecessor  has 
administered.  An  examination  of  this  case, 
and  the  several  statutes  on  which  it  is  based, 
win  show  that  the  right  in  thie  successor  to 
compel  such  an  accounting  only  arises  when 
the  predecessor  has  been  removed  or  dis- 
charged for  some  of  the  causes  specified  In 
the  act,  such  as  refusal  to  obey  an  order  of 
the  court,  or  the  wasting,  embezzlement,  or 
misapplication  of  the  estate.  The  statutory 
gift  of  tills  right  of  action  may  be  found  as 
early  as  Act  Dec.,  1784  (Pat  Laws,  09)  I  8, 
but  it  Is  plainly  dependent  upon  the  existence 
of  those  conditions  of  danger  to  tlie  estate 
and  the  removal  of  the  preceding  adminis- 
trator for  that  reason.  The  case  of  McDon- 
ald V.  O'CktnneU's  Adm'rs,  above  dted,  dis- 
cusses the  operation  of  these  statutes,  and 
declares  that  the  right  of  action  of  the  suc- 
ceeding against  the  preceding  administrator, 
who  bad  been  removed  by  the  orphans'  court 
for  wasting  the  estate,  is  exclusively  statu- 
tory. In  the  same  decision  the  cases  of 
Brownlee  v.  Lockwood  and  Oarrick's  Adm'r 
T.  Carrick's  Ex'r,  ubi  supra,  are  quoted  with 
approval,  as  Dlustrations  of  the  principle  that 
an  administrator  de  bonis  non  may  not  call 
npon  the  representatives  of  the  preceding  ad- 
ministrator for  the  proceeds  of  the  estate  dla* 
posed  of  by  him.  The  distinction  Is  not 
difficult.  Where  the  administrator,  proceed- 
ing in  tiie  ordinary  coarse  of  duty,  dies  or  le 
permitted  to  resign,  before  he  has  completely 
disposed  of  the  estate,  his  successor  takes 
the  portion  not  administered,  and  proceeds 
to  complete  the  aettiement  In  such  cases, 
the  first  administrator  and  his  representa- 
tives must  answer  to  the  creditors,  legatees, 
and  distributees  of  the  decedent  for  the  acts 
and  omissions  of  the  first  administrator  In 
eetiling  the  estate.  Where  the  admlalstrator 
la  discharged  or  removed  for  any  of  the 
statutory  causes,  such  as  contempt  of  court 
waste,  or  embezzlement,  he  must  Instantly 
account  to  his  successor,  not  only  for  the 
nonadmlnlstered  estate,  bnt  also  for  that 
which  he  has  already  disposed  of.  In  order 
that  the  estate  may  be  at  once  protected 
from  the  danger  threatening  It  by  reason  of 
the  misconduct  of  the  anfalthfal  officer.  The 
McDonald  Case,  above  cited,  has  not,  In  the 
subsequeift  consideration  of  this  question, 
been  treated  aa  antagonistic  to  the  previous 
decisions.  See  Bradway  v.  Holmes,  50  N.  J. 
Eq.  815,  26  AtL  196;  Llndsley  Dodd,  63 
N.  J.  Eq.  70,  80  Ati.  896.  In  the  matter  be- 
fore me,  Mrs.  Hettie  Elden,  the  first  admin- 
istratrix, resigned  the  administration  of  her 
own  motion.  The  tendency  of  the  proof  In- 
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dlcates  that  the  applied  fhe  |400  to  meet  put 
tilalms  Oi^mit  tbe  estate.  Tben  was  no  oz^ 
der  for  her  removal  for  any  of  the  statatoiy 
causes.  The  statutory  condlttons  required  to 
Test  In  her  saccessor  a  right  to  call  her  to  ao> 
count  were  nonexistent  He  cannot  be  sur- 
charged  for  omitting  to  use  those  powera 
The  defendants'  first  exception  is  oTomiled. 

The  defendants'  second  exception  Is  that 
the  master  failed  to  charge  the  comididnant 
with  Interest,  on  the  moneys  collected  and 
held  by  him  as  admliUstrator,  from  January 
I.  1800,  to  Ndvember  13,  1894,  when  he  paid 
them  into  court  The  evidence  shows  tiiat 
durlDg  the  period  named  the  complalaant  did 
not  receive  any  interest  on  the  moneys  In 
hand.  He  did  keep  those  mon^s  on  depoitft 
In  his  bank,  mixed  wlt^  his  own  personal 
mon^a.  In  his  own  Indlvidnal  name,  and  not 
in  a  separate  account  as  administrator,  as  he 
properly  should  have  kept  them.  He 
plains  this  by  showing  that  he  was  at  this 
period  holding  all  these  moneys  liable  to  be 
called  upon  to  pay  them  ovw.  at  any  time. 
The  excuse  does  not  justify  the  mixing  <tf 
the  moneys  of  the  estate  with  bis  own  pri- 
vate funds.  It  was  the  complainant's  duty 
to  have  kept  the  estate's  money  sq^rately 
from  all  other  moneys.  The  failure  to  do 
this  was  not  because  of  any  bad  faith,  or  tor 
Koj  jfiaOX  to  tiie  complainant,  but  simply  for 
his  own  ccmvenlence.  No  express  duty  was 
charged  upon  him  to  put  the  estate's  money 
at  Interest,  and  be  was  bound  to  pay  It  over 
at  any  time  that  the  litigation  concerning  It, 
fha  pending,  might  result  In  an  inder.  It 
appears  he  always  had  In  readiness  the 
amount  necessary  to  meet  the  call.  It  would 
have  been  dlffleult,  If  not  Impossible,  to  have 
placed  the  money  at  interest  ftnd  he  should 
not  be  required  to  pay  Interest  out  of  hls.owu 
estate  when  he  foiled  to  make  such  Invest- 
ment The  defendants'  second  excey^tion 
should  be  overruled. 

The  defendants*  third  en%ptIon  Is  that  tiie 
master  did  not  charge  the  complainant  with 
Interest  on  the  Temple  note  for  fSO.  As  It 
has  been  above  determined  that  the  mastw 
erred  In  charging  the  complalaant  with  the 
principal  of  this  note.  In  the  foregcdng  dis- 
cussion of  the  complainant's  second  excep- 
tion, the  dalm  of  Interest  on  It  must  also  be 
rejected.  The  defendants'  third  exceptkm 
should  be  overruled. 

The  defendants'  fourth  exception  la  that 
the  master  has  allowed  the  complainant  the 
highest  rates  of  commissions  permtaslUe  1^ 
law.  The  case  shows  that  the  comidalnant 
has  been  obliged  to  give  to  Uie  performance 
of  his  duties  as  administrator  an  unnmiftl 
amount  of  attention  and  labor,  and  has 
throughout  acted  in  entire  good  faith.  He 
hM  had  many  dlfflcultles  occasioned  by  the 
nncertaht  e]q«essloni  In  the  testator's  wUl, 
kdA  also  attendant  upon  an  accounting  with 
unknown  next  of  kin,  who  lived  widely 
apartp  who  were  unexpectedly  made  dlstribn* 
tees  by  the  tallnre  of  the  l^acles.  The  di^ 


eumstsDces  of  the  case  Justlfled  the  allowance 
of  the  highest  commission.  The  fourth  «• 
cepUon  of  the  defendants  shoold  be  over- 

mled. 

Tbe  defendants'  flfOi  ezoeption  Is  fliat  the 
master  has  not  charged  to  the  life  boi^lclazy 
that  proper  share  of  oommlsBlons  whldi  the 
Ufe  benefldary  should  pay.  This  exception 
has  significance  imly  so  far  as  tbe  msster's 
method  has  overcharged  the  def  aidants,  who 
take  the  reslduft  ,When  the  account  shsll  be 
restated  so  that  the  Income,  up  to  Hettle  Mr 
den's  death,  shall  be  taken  out  of  the  ao- 
counting  there  will  be  no  confusion  between 
tbe  cbaiges  of  commlsskms  on  the  life  ten- 
ant's share  of  the  estate  and  on  the  residue. 

The  defendants'  sixth  e»eptlon  Is  to  the 
allowance  of  the  counsel  fees  paid  by  the 
complainant  fnmi  time  to  time  for  Hie  ad- 
vice and  services  of  his  connseL  The  dlffl- 
cultles attendant  v^oa  the  settlement  of  this 
Mtate  lustlfied  the  complainant  In  obtalnlnc 
the  advice  qf  coonseL  Tb»  expoadltnre  eov- 
ers  a  period  <tf  sonu  five  years.  It  was  ac- 
tually madch  and  does  not  appear,  hi  view  of 
the  uncertainties  of  the  case,  to  be  unreastm- 
able.  Tbe  defSndants' sixth  exeeptiaa  should 
be  overruled. 

Hie  dot endanto  further  Insist  Oat  the  eom- 
plalnant  should  be  charged  with  all  the  costs 
of  correcting  the  complalnanl^s  aUeged  er^ 
roneons  accounta.  It  the  errors  were  ex- 
clusively those  oC  the  comidalnant  Hiere 
would  be  force  In  fiie  suggeetion.  But  where 
most  of  them  are  errors  In  favor  of,  or  mis- 
takenly Insisted  nposi  by,  the  defendants,  It 
would  be  unjust  to  cha^  the  oosto  of  thdr 
correction  to  the  complainant  I  will  advise 
an  order  that  the  master  restate  the  account 
In  accordance  wltii  the  views  above  ex- 
pressed. 

(SB  N.  J.  B.  vm 
ATTBBBnRT  v.  STRAFFOBD. 
^urt  of  Ohaneefy  of  New  Jenej.   Bept  18. 
18000 

WILU-DB8IONATION  OF  IiHQATBB. 

Teatator,  bj  wlU,  bequeathed  "to  tbe  chil- 
dren of  Dr.  Jamea  B.  S.  •  *  *  S500  apiece," 
etc.  TeetatOT  bad  a  brother,  Joseph  B.  S.,  who 
was  a  pbysiciaa.  He  had  a  nephew,  James  B. 
S.,  who  was  not  a  physician.  T^e  evidence 
showed  that  James  B.  S.,  tboogb  not  a  physician, 
was  familiarly  known  among  his  associates  as 
•'Doc."  or  "Dr.,'*  and  had  once  been  a  clerk  In  a 
drug  Btowj  all  of  which  was  known  by  the  tea- 
tator,  who  was  accustomed  to  allude  to  him  Id 
the  same  manner.  HM,  that  the  name  must 
control,  and  that  James  B.  B.  was  the  person 
meant 

Bill  between  Albert  H.  Atterbury,  execu- 
tor, and  Joseph  B.  Strafford,  for*  a  construc- 
tion of  the  win  of  Samuel  B.  Strafford.  De- 
cree rendered. 

Samuel  B.  StrafTord  died  on  October  16, 
1807,  leaving  a  will,  the  foortb  danse  of 
which  reads  thus:  "To  ttw  chlldnii  of  De. 
James  B.  Strafford  I  bequeath  |600  i^^toce. 
If  any  of  his  said  children  shall  have  died 
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prior  to  my  death  leaving  Issue,  soch  Issne 
■ban  rec^ve  the  diare  wblch  tbe  parent 
voold  liaTe  taken."  The  admitted  focts  are 
these.  The  testator  had  one  brother.  Joseph 
B.  Strafford,  and  one  sister,  Sarah  S.  Straf* 
foM.  Joseph  B.  Strafford  died  before  the  tes- 
tator made  his  vllL  Joseph  B.  Strafford  left 
the  following  children:  Bobot  0.  Strafford 
Oatharine  McUraine,  Mary  &.  lAppeons, 
John  S.  Strafford,  and  James  B.  Strafford. 
All  these  dilldren,  save  James  B.  Strafford, 
were  Uvlag  at  tbe  time  of  tbe  testator's 
death.  James  B.  Strafford  died  before  the 
testator,  and  left  four  children,  all  of  whtnn 
were  allTo  at  the  time  of  testator's  deafli. 
Josepb  B.  Strafford,  one  of  tbe  fonr  children 
of  James  B.  Strafford,  deceased,  dajms  9500 
under  the  tonrtb  daose  of  testator's  will. 
The  children  of  Dr.  Jos^h  B.  Strafford  op- 
pose this  claim,  and  Insist  Ibat  they  are  en- 
titled to  the  bieQuest  contained  In  tbe  said 
fonrtb  clause. 

James  Buchanan,  for  complainant  Linton 
Satterthwalte,  for  defendant 

REED,  Y.  0.  (after  stating  tbe  facts).  The 
bill  cbargea  ttaatthere  Is  nb  such  person  as  "Dr. 
James  B,  Strafford*';  that  Qiere  is  a  James  B. 
Strafford,  but  that  he  Is  not  a  doctor.  It  char- 
ges that  Josepb  B.  Strafford  was  a  physician, 
and  that  he  was  tiie  person  Intended  by  the  tes- 
tator, whom  be  described  as  "Dr.  James  B. 
Stcafford."  The  extrinsic  testimony  dl^lays 
an  alleged  amblgnlly.  The  legatee  whose  chil- 
dren are  to  take  is  said  to  be  either  mlsde- 
■crlbed  or  misnamed.  lAerefore^  to  enable 
the  court  to  strike  oat  what  Is  ftdsa  In  the 
deslgnati<Hi  of  the  legatee,  and  so  carry  out 
the  Intent  of  tbe  testator,  parol  testimony 
bas  been  introduced  to  show  the  number,  the 
degree,  and  the  kinship  of  the  testator's  re- 
lations, as  well  as  bow  be  r^^arded  them  and 
talked  about  tbem.  Lord  Oamoys  v.  Blundell, 
1  H.  L.  Cas'.  778;  Thomas  t.  Thomas,  6  Term 
B.  671;  Ternor  t.  Henry.  S  Watts,  893;  Smith 
T.  Smith,  1  Edw.  Gh.  189,  affirmed  In  4  Paige, 
272.  The  eridence  I  think  establishes  the 
fact  that  James  B.  Strafford,  while  not  edu- 
cated as  a  physidan,  and  alttiough  not  prac- 
ticing as  a  physician,  yet  was  familiarly 
icnown  among  his  associates  as  **]>»!."  or 
*7>r.*'  It  seems  to  have  been  a  matter  of  rep- 
utation that  he  bad  once  twen  a  clerk  In  a 
drug  store,  and  so,  prolubly  In  that  way,  ac- 
quired the  prefix  to  his  name.  It  seems  to 
be  proved  that  he  not  only  was  so  styled 
"Dr.**  or  "Doc."  among  his  associates,  but 
that  the  testator  know  all  this,  and  he  him- 
self was  accustomed  to  allude  to  him  in  the 
same  manner.  This  being  so,  tbe  prefix  to 
his  name  would  not  indicate  that  the  tes- 
tator had  mistskenly  applied  the  name  to  the 
wrong  persML  It  Is  true  that  In  a  previous 
will,  nukde  by  the  testator,  he  distinguished 
jMeph  B.  from  James  B.  by  styling  the  f or^ 
mer  "Dr."  and  the  latter  merely  "James  B." 
While  fills  la  a  circumstance  which  would. 
44A.-U 


In  ease  thwe  were  doabt  whether  the  testator 
had  erer  called  the  lattor  **Dr.,*'  be  of  great 
importance.  It  loses  nearly  all  of  Its  force,  In 
view  of  the  very  strong  testimony  Oat  the 
testator,  aa  already  remarked,  bod  frequent- 
ly alluded  to  and  addressed  James  B.  as 
"Dr.** 

It  is  urged  also  on  behalf  of  the  children 
of  Dr.  Joseph  B.  Stratford  that  the  testator 
in  his  former  win  had  provided  for,  and  had 
q>oken  kindly  of,  Urs.  Lappeons,  a  daughter 
of  Dr.  Joseph  B.  Strafford,  and  therefore  It 
Is  insisted  that  it  Is  unlikely  that  he  Intend- 
ed to  cut  her  ont  from  any  benefit  under  the 
present  instrument  But  it  Is  to  be  remarked 
that  in  the  former  win  he  recites  that  he  had, 
In  a  stIU  earlier  will,  provided  for  Oxe  pur- 
chase of  a  house  for  James  B.  So  It  appears 
that  at  one  time  James  BL  was  exceptionally 
warm  In  the  regard  of  the  testator.  It  Is  tnie 
that  in  the  former  will  he  announces  his  In- 
tentdon  of  giving  nothing  to  tiie  children  of 
James  B.,  James  B.  being  thai  dead;  but  In 
the  same  wUl  be  announces  that  no  part  of 
bis  estate  shaH  be  Inherited  by  any  person 
claiming  to  be  dilldren  of  Dr.  Joseph  B. 
Strafford,  except  Mrs.  Lappeous.  Therefora 
tbe  provisions  of  the  present  will,  whether 
JoseiA  B.  or  James  B.  were  intended,  exhibit 
a  radical  change  In  s^timent  from  that  pre- 
sented 1^  tbe  former  wllL 

In  addition.  It  appears  that  tbe  testator, 
who  had  lived  In  Virginia,  occasionally  on  his 
way  from  Tlrgli^a  North  stopped  off  at  Phil- 
adelphia, and  Tlslted  Jan^es  B.  Strafford,  who 
Uved  there.  It  is  quite  as  probable  that  the 
old  regard  which  be  bad  manifested  for 
James  B.  in  the  earlier  will  had  later  revlT- 
ed  in  favor  of  his  family  as  It  Is  that  he  bad 
changed  his  mind  In  favor  of  aU  tbe  chlldrm 
of  Dr.  Joseph  B.,  after  announcing  that  no 
part  of  his  estate  should  reach  any  of  them 
except  Ifrs.  liKjppwm.  I  am  therefMc  con- 
strained to  file  conclmlon  that  the  name  mnsc 
control,  and  it  most  be  assumed  that  Jamas 
B.  Strafford  was  the  person  meant 


(SB  N.  J.  B.  4B9) 
BBILLT  et  aL  V.  PBNN  OORDAGB  00. 
(Court  of  OhauceiT  of  New  Jers^.   Aug:  IS. 

1896.) 

CORPORATIONS— INSOLTSNOT— SALS  OP 
ASSBTTS. 

In  an  InsoiveDi^  proceeding  against  a  coi^ 
Deration,  In  orda  to  vest  this  court  with  juris* 
diction  to  mske-a  decree  for  the  sale  of  the 
property  of  the  insolvent  company  clear  of  prior 
Incumbrances,  under  the  eighty-first  section  of 
the  corporation  act,  two  jnrlsdlctlonal  facts  must 
appear:  First,  that  the  prior  Incambrsnces  are 
disputed,  as  to  either  legal  or  eqoltable  ri^ta 
asserted  under  them;  and.  secondly,  that  the 
property  is  of  such  a  character  that  It  will  ma- 
terially deteriorate  in  value  pending  the  litiga- 
tion. 

^llabus  by  the  Court) 

Suit  by  Lewis  A.  Rellly  and  others  against 
the  Penn  Cordage  Company.  Tbe  defendant 
company  has  been  decreed  to  be  insolvent 
and  a  receiver  haa  been  appointed,  who  has 
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Qoallfled  and  entered  upon  the  performftnce 
of  tals  duties.  The  property  whlcli  has  come 
Into  his  possession  and  owner^Ip  as  recelT- 
er  consists  of  a  lot  of  land  near  Beverlr,  in 
Borllnston  county,  and  balldlngs,  engines, 
boilers,  shafting,  gearing,  and  belting,  and 
also  machines,  on  the  property,  there  in  nae 
tor  the  making  of  rope,  twine,  and  cordage. 
When  the  property  came  to  the  receiver,  It 
was  subject  to  several  classes  of  liens:  First 
Hnpald  local  taxes.  Second.  A  mortgage 
made  by  the  Penn  Cordage  Company  to  the 
KiddEerbocker  Trust  Company  of  New  York 
on  Febmaiy  1,  1886,  on  Its  face  parportlog 
to  coTer  an  tbe  real,  sterscmal,  and  mixed 
property  of  the  mortgagor  then  owned,  and 
upon  an  personalty  therei^r  to  be  acquired, 
etc.,  to  aecuK  bonds  of  tbe  mortgagor  to  tbe 
amount. of  1100.000,  with  Interest,  etc.,  re- 
corded as  a  real-eatate  mortgage  only  on  the 
lOtb  day  of  April,  1696.  This  mortgage  was 
neither  executed,  proven,  nor  recorded  as  a 
chattel  mortgage.  Third.  A  mortgage  made 
by  tbe  Penn  Cordage  Company  to  Oonstan- 
tlne  P.  Ralll  to  secure  Its  bond  for  |BO,000 
and  Interest,  purporting  to  cover  the  com- 
pany's land.  Improvements,  ft-anchlses,  and 
Income,  and  all  real,  personal,  and  mixed 
property  then  owned  by  the  mortgagor,  re- 
corded October  12, 1897,  as  a  real-estate  mort- 
gage onty,  and  assigned  on  October  6,  1897. 
by  RalU  to  the  Guarantor  Finance  Company 
of  Philadelphia.  Tbe  last-named  mortgage 
was  not  executed,  proven,  or  recorded  as  a 
chattel  mortgage.  The  debt  secured  by  It  Is 
disputed,  and,  when  proven  by  the  Guarantor 
Finance  Company  before  the  receiver,  was 
by  him  disallowed  and  rejected,  and  no  Kp- 
peal  has  been  taken.  Fourth.  Numerous 
Judgments  recorded  and  entered  In  the  su- 
preme court  and  In  the  Burlington  county 
courts  against  the  Penn  Cordage  Company; 
the  earliest  on  the  llth  day  of  October,  1897, 
and  the  latest  on  the  1st  day  of  December, 
x897.  Under  aH  these  Judgments  levies  were 
made  upon  all  the  property  of  the  Penn  Cord- 
age Company  previous  to  tbe  appointment  of 
the  receiver.  After  the  receiver  had  for  some 
time  been  managing  the  alfalrs  of  the  in- 
solvent company,  looking  to  the  liquidation 
of  Its  debts  by  tbe  disposition  of  its  property, 
he  instituted  an  inquiry  as  to  tbe  property  of 
the  Insolvent  company,  to  ascertain  what 
portions  of  It  were  real  estate  covered  by  tbe 
real-estate  mortgage,  and  what  personal  prop- 
erty not  affixed  to  the  freehold.  Pursuing 
this  examination,  the  receiver  Inspected  the 
property,  and  made  a  division  of  tbe  pei^ 
sonalty  from  tbe  realty,  by  lists  and  ached- 
ales;  naming  each  piece  of  personal  property, 
and  declaring  all  tbe  remainder  to  be  part  of 
the  realty.  He  then  filed  his  petition,  setting 
forth  tbe  above-stated  facts,  and  alleging 
that  he  Is  advised,  that  the  said  real  and  per- 
sonal property  cannot  be  sold  subject  to  the 
liens  thereon,  because  the  bidders  would  not 
t>e  able  to  determine  what  title  they  would 
get,  or  what  valid  lien  the  same  might  be  sub- 


ject to^  and  that  for  this  reason  both  the  real 
and  personal  property  should  be  sold,  by  tbe 
direction  of  this  court,  free  of  all  Hens,  and 
the  money  should  be  paid  Into  tbls  court,  sub- 
ject to  distribation  by  the  decree  of  this 
court  after  tbe  validity  and  priority  of  tha 
several  liens  thereon  shall  have  been  deter^ 
mined,  and  praying  that  his  determhiatlon  aa 
to  what  constituted  the  realty  and  what  the 
personalty  may  be  ratified,  and  that  the  per- 
sonalty  may  be  sold  free  from  the  liens  of 
the  Judgments  and  executlrais,  and  the  pnr^ 
cbase  money  be  paid  Into  this  court,  to  abide 
Its  further  order,  and  Hat  the  real  estate  and 
its  appurtenances  be  likewise  sold  clear  of 
all  liens,  and  the  purehase  money  be  brought 
into  this  court,  and  that  the  validity  of  the 
mortgages  aiul  claims  ofcredlttna  m^  be 
here  determined,  and  the  purchase  money  dis- 
tributed as  equity  may  require.  On  this  pe- 
tition an  order  was  allowed  upon  the  mort- 
gage holders,  and  Judgment  and  otiier  cred- 
itors who  had  proved  claims,  that  they  show 
cause  why  the  prayer  of  the  receiver's  peti- 
tion should  not  be  granted.  Under  this  or- 
der all  tbe  parties  representing  eadi  of  the 
above-stated  Interesta  appeared,  and  proof 
has  been  taken.  While  tiie  receiver's  peti- 
tion for  an  order  to  sell  dear  of  the  liens  of 
the  mor^gee  and  levlea  was  pending,  tiie 
Knickerbojiker  Trust  Company  of  New  York, 
trustee  for  the  first  mortgage  bondholders, 
filed  Its  petition  In  this  court  in  this  cause, 
sbowlog  a  default  In  the  payment  of  the  mon- 
eys due  on  Its  mortgage,  alleging  that  it  was 
abont  to  foreclose,  and  praying  leave  to  make 
the  receiver  a  party  defendant  This  peti- 
tion and  that  of  the  receiver  above  referred 
to  were  directed  to  be  heard  at  the  same 
time,  and  counsel  for  all  the  parties  interest- 
ed consented,  and  have  been  heard.  Petitiim 
refused. 

J.  E.  Howell,  for  receiver.  Eugene  Ste- 
venson, for  first  mortgagee,  Knickerbocker 
Trust  Co.  Mr.  Lawrence,  for  bondholders 
under  Knickerbocker  Trust  Co.  J.  H.  Gas- 
kUl,  for  Judgment  creditor  Pennsylvania  R. 
Co.  C.  V.  D.  Joline,  for  Judgment  creditors 
Fries  and  others.  ^mUam  H.  Carson,  tor 
second  mortgagee. 

GRBY,  y.  a  (after  stating  the  facto). 
These  two  matters,  by  consent  of  couns^, 
and  for  their  convenience,  have  been  heard 
together.  The  one,  tbe  petition  of  tbe  recov- 
er of  the  Penn  Cordage  Company,  alleged 
tbat  the  company  was,  at  the  time  of  the 
appointment  of  the  receiver,  seised  of  Irath 
real  and  personal  iHoperty,  Incumbered  by 
mortgages,  Judgments,  executions,  and  tax 
liens,  and  that  the  validity  and  extent  of  the 
liens  of  the  mortgagees  and  Judgment  and 
execution  creditors  are  In  dispute,  and  ask- 
ing that  his  determination  aa  to  which  of 
said  property  is  realty  and  which  personalty 
may  be  ratified  and  confirmed,  and  that  the 
property  so  designated  as  realty  and  person- 
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nXtj  maj  be  wpantely  Mid.  each  free  from 
the  lien  aforesaid,  and  the  purchase  money 
may  be  brought  Into  court,  to  be  distributed 
among  the  paiHea  entitled  thereto  as  Justice 
and  equity  may  require.  The  other  matter 
presented  Is  the  petition  of  the  Snlckerbock- 
er  Trust  Company  of  New  York,  trustee  mortr 
gagee,  holding  a  mortgage  which  upon  its 
face  appears  to  be  a  lien  upon  all  the  real 
and  personal  property  of  the  InsolTent  com- 
pany, but  which  has  not  been  executed  with 
the  requisites,  or  recorded  In  the  place  of 
record,  of  a  chattel  mortgage,  according  to 
the  directions  of  the  chattel  mortgage  stat- 
ute. The  Knlckerboclcer  Trust  Company 
prays  that  it  may  be  permitted  to  foreclose 
its  mortgage  against  the  receiver,  malting 
him  a  party  defendant  in  its  proposed  suit 
The  receiver  contends  that  the  situation  of 
the  property  of  the  insolvent  corporation  is 
such  that  he  may  rightfully  Invite  this  court 
to  make  an  order  that  he  may  sell  all  the 
iwoperty  of  the  insolvent  corporation  clear 
of  incumbrances,  for  the  beat  price  that  can 
be  obtained,  and  pay  the  proceeds  thereof 
into  this  court,  to  be  disposed  of  as  the  rights 
of  the  parties  In  Interest  may  require. 

The  only  authority  of  this  court,  In  case  of 
an  Insolvent  corporation,  to  order  such  a  sale 
clear  of  liens  and  Incumbrances  charged  up- 
on the  property  before  Jurisdiction  over  It 
^as  assumed  by  this  court,  is  conferred  by 
section  81  of  the  general  corporation  act 
See  Laws  1896,  p.  803.  The  court  of  ap- 
.  peals  has  declared  In  the  case  of  Randolph 
r.  Lamed,  27  N.  J.  Eq.  660,  that  the  power 
of  this  conrt  to  order  such  a  sale  clear  of 
tffior  incumbrances  depends  upon  the  exist- 
ence of  the  two  prerequisites  specified  In 
that  statute:  First,  the  legality  of  the  prior 
liens  must  be  brought  in  question;  and.  sec- 
ondly, the  property  must  be  of  a  character 
materially  to  deteriorate  In  value  pending  the 
litigation.  The  court  declared  that  the  stat- 
ute should  receive  a  liberal  construction,  and 
that  the  dispute  bringing  Into  question  the 
legality  of  the  Hens  was  not  to  be  limited  to 
an  objection  to  the  validity  of  the  mortgage 
Itself,  but  might  exist  by  reason  of  disputes 
touching  the  extent  of  the  lien  created  by  It, 
.Ita  relative  priority  to  other  Incumbrances,  or 
other  equities  raising  substantial  differences 
between  the  parties,  the  effect  of  which 
might  lead  to  extended  litigation.  If  these 
conditions  do  not  exist,  the  mischief  which 
the  statute  Is  Intended  to  correct  does  not 
threaten,  and  the  remedy  which  the  statute 
awlles  is  not  needed.  The  legislature  did  not 
Intend  that  this  statute  should  be  used  u  an 
excuse  to  deprive  preceding  Incumbrancers  of 
their  right  (subject  to  such  order  of  thist 
conrt  as  might  preserve  the  property  taken 
Into  Its  custody)  to  use.  by  foreclosure  or  oth- 
er jHwceedlngs,  the  remedies  which  secured 
to  them  by  their  contracts  the  power  to  take 
the  Initiative  steps,  and  to  control  the  time, 
place,  and  circumstances  when,  where,  and 
under  which  the  propuly  mortgaged  should 


be  disposed  of.  This  privilege  in  many  cases 
may  have  had  a  great  Influence  In  inducing 
the  making  of  the  contract,  and  may  have 
added  largely  to  the  value  of  the  mortgage 
secorl^  as  an  Investment  It  Is  only  wbeii 
the  two  Jurisdictional  facta,  of  disputed  pri- 
or Incumbrances,  and  probability  of  deterio- 
ration in  value  of  the  property,  both  exist, 
that  this  court  Is  Justified  in  depriving  the 
holder  of  the  prior  incumbrance  of  his  right 
to  enforce,  at  his  option,  tlw  remedy  secured 
him  by  his  contract 

Proceeding  to  Inquire  whetber  the  present 
application  of  the  receiver  shows  the  exist- 
ence of  these  two  conditions,  It  Is  alleged  that 
the  legality  of  the  pilor  mortgage  held  by  the 
Knickerbocker  Trust  Company  Is  brought  in 
question.  Hie  legality  of  that  mortgage  as  a 
duly-executed  incumbrance  made  In  good 
faith,  and  duly  recorded  as  a  real-estate  mort- 
gage. Is  not  attacked.  The  grouods  on  which 
it  is  questioned  are:  First  that  this  mortgage 
appears,  by  Its  words  of  conveyance  and  Its 
description  of  '^aperty,  to  be  an  Incumbrance, 
not  only  on  the  real  estate,  but  also  on  the 
personal  property,  of  the  Insolvent  company, 
when  in  fact  it  lacks  all  the  statutory  requi- 
sites of  a  chattel  mortgage.  To  this  It  is 
well  answered  that  this  mortgage  also  shows 
on  its  face  tbat  it  was  neither  executed  nor 
recorded  as  a  chattel  mortgage.  In  accord- 
ance with  the  requirements  of  the  chattel 
mortgage  acts,  and  that  no  claim  whatever 
is  made  under  it  as  a  chattel  mortgage,— In 
short  that  its  invalidity  as  a  chattel  mort- 
gage is  too  plain  to  be  made  even  the  subject 
of  disputation.  It  Is  claimed,  secondly,  that 
taking  this  mortgage  to  be  only  a  real-estate 
mortgage,  yet  the  extent  of  Its  lien  upon  the 
property  of  the  Insolvent  company  la  brought 
Into  question,  because  tbe  trustee  mortgagee, 
having  liens  on  the  personal  pr<^rty,  vigor- 
ously denies  that  a  number  of  articles  claim- 
ed by  the  receiver  and  creditors  to  be  personal 
property  are  In  fact  property  to  be  classed  In 
tbat  category.  The  court  of  appeals,  In  Ran- 
dolph V.  Lamed,  nbl  siqura,  declared  that  In 
ascertaining  the  first  Jurisdictional  fact,— 
whether  the  legally  of  the  prior  Incumbrance 
was  brou^t  In  question,— the  court  should 
not  limit' Itself  to  an  ascertainment  whethw 
there  was  a  dispute  concerning  only  legal  ob- 
jections to  the  validity  of  the  prior  mortgage, 
but  should  exerdse  the  remedies  of  the  act 
as  well  where  the  questions  of  dispute  relat- 
ed to  differences  touching  equitable  rights, 
and  used  as  Instances  questions  concerning 
tiie  extent  of  the  lien  created  by  the  prior 
mortgage,  and  Its  relative  priority  as  to  other 
Incumbrances.  Tbat  In  this  matter  the  ex- 
tent of  the  Uen  of  the  Knickerbocker  Trust 
Company  mortgage  la  brought  In  question,  to  -' 
plainly  apparent  on  the  face  of  the  petition  of 
the  receiver,  and  the  answer  of  that  company, 
and  Is  also  shown  In  the  proofs.  That  tiie 
legality  of  the  second  mortgage  made  by  the 
insolvent  company  to  OonstanUne  RaU  Is 
brought  In  questkm  la  also  exbiblted  whenem 
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In  these  Instdrent  proceedings  ttiat  mortgage 
Is  referred  to,  u  It  Is  aBeged  by  an  subse- 
qnently  interested  that  It  was  neither  made 
nor  need  In  good  faith;  and  a  claim  under  It 
filed  with  the  receiver  has  him  been  n> 
Jected,  and  an  appeal  from  his  rejection  baa 
been  taken.  So  farasthewlstaioeof  theflrst 
lorisdlctitHial  tact— the  bringing  In  qnestlon 
the  legalltgr  of  the  prior  Incumbrances— is  In- 
rolved,  It  appears  to  be  snffldenUj  e«tab> 
Ushed. 

The  second  condition  of  fact  necessary  to 
the  exercise  of  this  statntory  Jorlsdlctton  Is 
that  the  property  must  }>e  of  a  diaracter  nUf 
terlaUy  to  deteriorate  in  Taloe  poidlng  the 
litigation.  The  existence  of  this  seomd  con- 
dition Is  Jnst  as  caBcntlnl  to  tbe  nse  of  this 
remedy  as  Is  the  establlshmgit  of  the  first 
Both  are  necessary  prerenal  alte«  to  the  exer- 
dse  (tf  the  pomr.  Bandolph  r.  Lamed,  21  N. 
J.  Bq.  SOO.  ^ere  la  no  aUegatlMi  In  any 
proceedings  In  this  cause  that  the  property 
In  qnestkm  Is  of  a  cbaractor  materially  to  de* 
terlomte  In  ralue  p«idlng  the  UtlgatloiL 
There  Is  no  evidence  offered  to  show  the  ex- 
istence of  such  a  condition.  This  court  can- 
not Ignore  the  fact  that  it  has^  on  the  appUcar 
tton  of  tbe  receiver,  made  several  orders  In 
this  Insolvent  proceeding  for  the  oondact  at 
the  boBlness  of  the  Insolvent  company,  show^ 
Ing  that  Its  iKopwty  Is  In  present,  producing 
nse  for  the  purposes  for  which  It  was  detign- 
ed;  and  the  trend  of  the  testimony  goes  to 
diow  that  there  Is  no  UkeUbood  that  wlOiln  a 
period  necessary  for  ttie  foredosore  and  jo- 
dldal  settlement  of  all  0ie  dlcpntes.  and  final 
reallsatlott  upon  tiie  prior  mortgage  to  the 
Knickerbocker  Trust  Ctompany,  the  property 
would  be  sabject  to  material  detaloratlon  In 
value. 

In  the  absence  of  a  showing  that  both  the 
conditions  exist  which  are  prescribed  by  the 
statute,  and  declared  by  the  court  of  appeals  - 
to  be  pTCTequlsitea  to  tbe  exercise  of  the  pow- 
er, the  arollcatlon  of  the  recover,  seeking  an 
os&ee  for  sale  of  the  property  ot  tbe  Insolvent 
company  clear  of  ihIw  Incnmlwances,  tmder 
the  power  given  by  the  eighty-first  section  of 
flie  corporation  act,  must  be  refused,  and  the 
hddan  ot  those  securities  most  be  permitted 
to  obtain  their  remedies  by  proceeding  wltb  a 
toreclosure.  Whoo,  satii  a  bill  Is  filed  by  the 
Knickerbocker  Trust  Company,  first  mortga- 
gee. It  must  necessarily,  In  view  of  the  pres- 
ently (odstlng  disputes  as  to  what  portion  <tf 
the  property  of  the  Insolvoit  company  Is  real 
estate,  and  That  personal,  present  for  deter* 
mlnatlon  the  claims  of  the  mortgagees  In  such 
shape  that  all  subsequent  claimants  will  have, 
on  a  proper  issue  made,  the  oppc»rtnnlty  to  a»- 
■art  tbebr  rights,  and  to  have  them,  once  for 
an,  authoritatively  determined.  Such  lltlga^ 
tltHi.  In  all  probability,  win  not  be  extended. 
This  renders  It  unnecessary  to  consider  the 
questkma  raised  by  the  voluntary  determina- 
tion oC  the  receiver  as  to  what  articles  cm- 
stltnte  part  of  tin  realty,  and  what  part  of 
the  personalty. 


The  proceedings  In  ttiis  cause  lndlcat»>  with 
considerable  significance,  that  the  total  value 
of  ttie  mortgaged  real  atata,  when  realised  by 
a  sale,  wOI  not  equal  the  amount  admitted  to 
he  doe  the  XBltkeAodka  Trust  Oompany  on 
ito  first  mortgage.  It  is  not  ttie  purpose  of 
the  stotate*  giving  to  this  court  the  power  to 
seise  the  propoty  of  Insolvent  companies  and 
admln}star'It  ^tw  Should  It  be  the  policy  ttf 
this  court)  to  take  from  prior  mortgagees  the 
disposal  of  the  property  of  the  Insolvait  com- 
Ijany,  where  Ito  value  la,  with  rdatlmi  to  the 
Ifflor  mortgage^  so  little  that  In  sn  probablUty 
nothing  win  be  realised  for  the  benefit  of  any 
creditor  other  than  the  prior  mortgagees.  In 
such  cases  the  risk,  trouble,  and  expense  of 
Bale  Should  be  borne  by  that  daas  of  creditors 
•whldi,  by  reason  at  ito  eq^ress  contract  and 
advantageous  poaltkm,  wHl  take  aU  the  bene- 
fit of  the  reallsatlott.  There  is  no  oecariMi 
Cor  this  court  to  prevent  or  to  aid  action  by 
the  prior  mortgagees  in  soeh  cases,  because 
they  have  their  remedy  by  their  viprem  con- 
tract The  unsecured  creditors,  for  whom  the 
receiver  shonld  especially  care,  would  receive 
no  benefit  If  the  sale  were  made  by  him.  Hie 
jHayer  of  fbe  receiver's  petlthm  should  be  re- 
fused. 


(R  K.  J.  B.  1U> 
BLMBNDOBF  v.  BLMBNDOBT. 

(Court  of  Chancery  of  New  Jersey.  Ang.  81, 

1899J 

MB  HXBAT— DrVORCB-ALIMONY-DHCRHB— VA- 
LIDirr-CONSTITUTIONAL  LAW. 

1.  A  judgment  in  penonam  in  a  state  court 
without  perscmal  service^  sad  In  vlolati<m  of 
Const  U.  8.  Amend,  art  14,  prohibiting  the 
deprivation  of  a  person  of  property  without  due 
proceaa  of  law,  Is  not  valid  within  the  state,  and 
may  be  collaterally  impeached  in  an  action 
brouffat  in  the  state  court  on  such  jadgment 

2.  A  judgmott  tta  alimony  rendered  against  a 
defendant  domiciled  in  another  state,  without 
service  of  process  within  the  state,  is  a  decree 
fixing  a  personal  iiability  without  "doe  process 
ot  law,"  proliibited  by  Const  U.  S.  Amend,  art 
14. 

Ne  exeat  by  Louisa  Ten  Eyck  Elmendorf 
against  Henry  L.  Elmendorf.  Motion  to  dis- 
charge tbe  writ  Granted. 

McDermott  &  Flak,  for  the  motion.  H.  W., 
Hayes  and  B.  H.  Duryee,  opposed. 

EMBBY,  y,  O.  Complainant  and  defend- 
ant were  married  In  New  Jersey  In  187E^  and 
resided  in  this  state  as  man  and  wife  until 
iSSL,  when  defendant  Itft  New  Jersey,  and 
has  never  since  resided  here^  In  Hay,  ISST* 
complainant  filed  a  blU  against  defOidant  in 
this  court,  praying  a  decree  ot  divorce  tor  de- 
««rtIon,  and  for  alimony  tor  the  snpport  of 
herself  and.  ehUd.  The  Mil  alleged  that  de- 
fendant resided  to  Missouri.  No  personal 
service  of  process  was  made^  and  an  wder 
was  made  redting  that  he  was  a  nonresident 
and  as  such  notice  was  personally  served  on 
the  d^endant  In  the  state  ot  MIssonrL  De- 
fendant did  not  appear  In  the  cause,  and  up- 


Digitized  by  Google 


N.J.) 


ELME2n>0BF  t.  BLMEKDOBF. 


165 


on  a  decree  pro  confeaaot  and  repwt  of  nuu- 
ter,  a  flnal  decree  of  dlTorce  for  •desertion 
was  made  Norember  29,  1887.  The  final  de* 
tree  gave  complainant  cnstodr  of  the  chUd, 
and  directed  that  defendant  par  complainant, 
from  the  date  of  the  decree,  for  the  mainte- 
nance and  anpport  of  complainant  and  their 
dilld.  at  the  rate  of  |6  per  week.  The  notice 
■erred  on  defendant  stated  that  the  object 
of  the  snlt  was  to  obtain  a  dtrorce,  and  con- 
tained no  notice  that  alimony  was  prajed.^ 
On  MardA  13,  1899,  complainant  filed  a  petl-" 
tton  alleging  that  only  f20  had  been  paid  op 
to  that  time  on  account  of  the  alimony;  that 
defendant  had  neglected  and  refused  to  pay 
any  farther  snm,  and  that  94.768  were  due, 
buldes  the  taxed  coBta  of  that  de- 

fendant then  resided  at  Buffalo,  In  the  state 
of  New  York;  that  he  was  aboat  to  come  In- 
to the  state  on  his  arrlral  from  a  foreign 
port,  and  to  depart  from  the  state  at  mce,— 
and  praying  a  writ  of  ne  exeat  The  writ 
was  allowed,  ball  being  Indorsed  at  $1,000; 
and  the  defendant  was  arrested,  and  gave 
bond  to  the  sheriff,  for  which  snbseqaently 
was  snbstltnted,  under  order  of  the  court,  a 
bond  to  appear  In  the  snlt  and  render  him- 
self amenable  to  the  orden  and  process  of 
the  court  herein.  Motion  Is  now  made  by  the 
defendant  to  discharge  the  ne  exeat,  and  to 
ddlrer.  up  the  bond.  Defendant's  affidavit 
served  with  the  notice  of  the  motion  shows 
that  In  November,  1882,  defendant  left  his 
residence  In  New  Jersey,  and  has  since  that 
time  been  a  resident  of  other  states,  and  tiiat 
at  the  time  of  the  proceedings  for  divorce  he 
was  a  resident  of  Missouri,  and  was  person- 
ally served  there  with  notice  of  this  suit  for 
divorce.  He  has  resided  In  New  York  from 
June,  1897,  and  has  never  acquired  any  resi- 
dence or  domicile  In  New  Jersey  since  1882. 
No  copy  of  the  flnal  decree  was  ever  served 
on  defendant  until  March  18,  1899,  when  he 
was  arrested  under  the  ne  exeat,  and  while 
he  was  mider  arrest  and  at  the  same  time 
summons  In  a  snlt  at  law  in  the  supreme 
court  tor  18,000-  was  served.  Defendant  de- 
nies the  Intention  to  depart  from  the  state  for 
the  purpose  of  avoiding  process.  He  admits 
payment  of  $20  to  complainant,  but  denies 
that  it  was  paid  as  alimony*  or  was  demand- 
ed or  claimed  as  such. 

The  motion  to  discharge  the  writ  Is  based 
upon  two  grounds:  First  that  the  arrest 
was  an  Imprisonment  for  debt,  and  prohibit 
ed  by  the  constitation;  second,  that  the  de- 
cree for  alimony  and  costs  was  void,  be- 
cause, defendant  not  baring  been  brought 
within  the  Jurisdiction  of  the  court,  an  execu- 
tion or  process  upon  the  deoee  against  de- 
fendant personally  Is  a  deprlrlation  of  his 
liberty,  within  the  prorlslon  of  the  fourteenth 
amendment  to  the  federal  constitution,  that 
no  state  Shan  deprive  any  person  of  life,  lib- 
erty, or  property  without  due  process  of  law. 
Judgments  of  a  state  court  may  now  be  dl- 
rectiy  attacked  as  rlolating  this  amendment 
and  be  hM  void  If  rendered  without  das 


process  of  law.  Xn  Poinoyer  r.  Neff  <1877) 
96  U.  8.  714,  7S8,  a  Judgment  In  personam 
against  a  nwiresident  was  held  rold  under 
this  amendment  when  attacked  collaterally; 
and.  Inasmuch  as  the  decisions  of  the  United 
States  supreme  court  control  state  courts  as 
to  ite  construction  and  application,  a  Judflr* 
ment  within  the  terms  of  the  amendment  as 
BO  constmed  is  no  longer  ralld  within  the 
state,  and  Ite  ralldlty  under  this  amendment 
may  be  Impeached  collaterally  In  an  action 
in  the  state  court  apon  the  Judgment  Eliot 
r.  McCormlck,  144  Mass.  10,  10  N.  E.  705; 
Needbam  r.  Thayer,  147  Mass.  536,  IS  N.  E. 
429.  If  a  bill  in  equity  shows  no  right  to  re- 
lief, a  ne  exeat  Issued  thereon  wlU  be  dis- 
charged on  motion  (Anahutz  r.  Anshutz,  16 
N.  J.  Eq.  166);  and  If  the  decree  for  alimony 
In  this  case  Is  void,  under  Const  U.  S. 
Amend,  art  14,  the  ne  exeat  should  be  dis- 
charged. In  Kerrey  v.  Hervey,  66  N.  J.  Eq. 
166,  88  AtL.  767,  I  had  occasion  to  examine 
the  question  of  the  Jurisdiction  of  this  court 
to  render  a  decree  for  alimony  against  the 
husband,  where  the  wife  was  domiciled  in 
this  state,  and  the  hnsband,  although  also 
domiciled  here,  could  not  be  served  with  pro- 
cess within  the  state.  I  concluded  that  If  the 
husband's  1^1  domicile  was  within  this 
stat^  and  he  had  not  acquired  another  dom- 
icile elsewhere,  the  court  has  Jurisdiction  to 
make  a  decree  for  alimony  on  flnal  hearing, 
after  defendant  bad  been  brought  In  as  an 
absent  defendant  under  our  stetute.  Where, 
however,  the  defendant  is  a  nonresident  at 
the  time  of  the  proceedings  for  divorce,  and 
Is  not  served  with  process  within  the  state, 
and  does  not  appear,  my  conclusion  is  that  a 
decree  for  alimony,  based  solely  on  publica* 
tion  or  service  out  of  the  state,  is  a  decree 
fixing  personal  liability  or  obligations  with- 
out "due  process  of  law,'*  and  Is  therefore 
void  under  the  federal  constitution,  A  de- 
cree for  alimony  rendered  under  such  circam- 
stances  has  generally.  If  not  univeraaliy,  been 
held  to  be  wlUwnt  due  process,  under  con- 
stitutional provisions.  Cooley.  Const.  Llm. 
(2d  Ed.)  406,  and  cases  dted.  And  Inasmuch 
as  the  federal  constitution,  as  construed  by 
the  supreme  court  of  the  United  States,  Is 
binding  upon  state  as  well  as  federal  courts, 
a  decree  which  Is  void  under  that  constitu- 
tion may,  on  the  authority  of  the  above  cases, 
be  collaterally  attacked  in  the  state  courts. 

This  conclusion,  which  reaches  to  the 
foundation  of  the  decree  for  alimony,  ren- 
ders it  onnecessary  to  examine  the  other 
question  raised,  or  the  additional  question 
suggested  by  an  examination  of  flie  record. 
Tin.  whether  the  decree  for  alimony  ihoiild 
-  regularly  have  been  entered,  when  the  notice 
served  on  defendant  under  Qie  statute  and 
rules,  failed  to  state  that  alimony  was  prayed, 
and,  if  not  whether  the  decree  for  alimony, 
having  been  made  without  notice  or  hearing, 
should  be  enforced  by  a  ne  exeat  The  ne 
exeat  nnd  the  order  therefor,  fixing  ball  at 
|l,0(Nk  being  based  on  the  deene  for  alimony, 
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and  intended  to  secure  tbe  future  perform- 
ance of  this  decree,  are  therefore  Invalldf  and 
must  be  discharged.  No  cost*  will  be  allow- 
ed against  the  complainant. 


(S8  N.  J.  E.  SM) 

JOHNSON  T.  B0I10UO3  OF  BELMAB. 
(Court  of  Chancer?  of  New  Jersey.    Aug.  81. 

BOARD  OP  HEALTH— EFFECT  OF  APPROVAL  OF 
PLUMBINQ  PLANS— AUTHORITY— PUBUC  WA- 
TBR  BUPPLT  —  PRIVATE  CONSUUBR  —  RIGHT 
OF  COUNCIL  TO  CUT  OFF  SUPPLY. 

1.  Under  Act  18S8,  c.  5ti  (2  Geii.  SL  p.  Iftt2), 
ffiving  boards  of  health  the  right  to  regulate 
plumbing  of  buildings  and  to  require  plans  to  be 
aubuiitted  for  their  approval,  where  a  plan  sub- 
mitted to  the  board  baa  been  approved,  either 
as  submitted  or  with  alterations,  the  owner,  if 
he  proceeds  with  the  work,  must  conform  to  tbe 
plans  as  approved. 

2.  Under  ^ct  1888,  c.  66  (2  Gen.  St.  p.  104^, 
giving  boards  of  health  tbe  right  to  regulate 
plumbing  of  baildings,  and  to  require  plans  to 
be  submitted  for  their  approval,  where  the  boi^ 
ough  supplies  the  water  for  the  public,  a  board 
of  healtn  has  no  authority  to  control  directly  the 
turning  on  of  the  water  for  permanent  use  by 
private  consumer,  or  to  cut  it  off  when  once 
BO  turned  on. 

3.  Though  tbe  control  of  the  public  water 
supply,  and  the  sole  right  to  turn  it  on  and  cut 
it  off,  is  in  the  borough  council,  it  has  no  right 
to  cot  off  the  water  supply  from  a  private,  con- 
sumer on  account  of  his  failure  to  comply  with 
tbe  ordinances  of  tbe  board  of  health  respecting 
plumbing,  in  the  absence  of  any  regulation  au- 
thorizing the  cutting  off  the  supply  as  s  penalty 
for  such  violation. 

4.  Where  the  issue  in  a  suit  to  restrain  a  dty 
from  cutting  off  the  water  supply  of  plaintiff  is 
one  of  law  as  to  the  rights  of  the  parties,  and  is 
folly  presented  on  the  preliminary  application, 
and  no  sufficient  reason  appears  for  delaying  de- 
cision on  the  question  untu  final  bearinff,  a  pre- 
liminary injunction  will  be  granted. 

Appiicatlon  for  preliminary  injunction  by 
Bobert  8.  Johnson  against  tbe  borough  of 
Belmar.  Granted. 

5.  A.  Patterson,  f«r  complainant  Haisted 
H.  Walnwrlglit  for  defendant 

EMERY,  Y.  0.  The  board  of  health  of 
tbe  borough,  under  the  act  of  February  22, 
1888,  c.  56  (2  Gen.  St.  p.  1642),  have  tbe  right 
to  relate  the  plumbing  of  buildings,  and  to 
require  plans  to  be  submitted  for  their  In- 
spection and  approval.  Where  a  plan  has 
been  submitted  by  an  owner  to  the  board, 
and  the  plan  so  submitted  has  been  approved, 
either  aa  submitted  or  with  alterations,  the 
owner,  if  be  proceeds  with  the  work,  must 
conform  to  the  plans  as  approved.  If  the 
owner  desire  to  question  either  the  failure 
to  approve  his  plans  or  the  conditions  as  un- 
reasonable, he  must  do  so  by  appeal  to  the 
courts  before  proceeding  with  the  work. 
Otherwise,  he  Is  bound  in  justice,  as  well  as 
by  the  ordinance  of  the  board  of  health,  to 
follow  tbe  plans  as  approved.  Morfwd  t. 
Board  (Sup.  Ct;  1896)  61  N.  J.  Law,  386, 
880,  30  Atl.  700,  citing  Health  Department  r. 
Lalor,  38  Hud,  KI2.  Tbe  answer  does  not  set 
Dp  that  tbe  owner's  plans  were  not  approved* 


or  tbat  he  Is  not  followlns  tbe  plans  whldi 
were  approTed  or^nally,  but  claims  the 
right  to  cut  off  the  water  anppl7  striely  be- 
cause of  tbe  failure  of  the  owner  to  comply 
wltb  the  ordinances  of  tbe  board  of  health 
In  relati<m  to  open  plumbing.  For  rlolatioD 
of  the  ordinances  of  the  board  of  health,  the 
owner  Is  by  the  statute  made  subject  to  pen- 
alties on  prosecution  of  the  tmard  of  health; 
but  the  board  of  health  hare  no  authority, 
under  tbe  statute,  either  to  control  directly 
the  turning  on  tbe  water  for  permanent  use, 
or  to  cut  off  the  water  when  once  so  turned 
on,  by  reason  of  violation  of  their  ordinances. 
Such  control  would  subject  tbe  owner  to  an 
additional  penalty. 

The  control  of  the  public  water  supply,  and 
the  sole  right  to  turn  on  water  and  to  cut  it  off. 
is  in  the  borough  council;  and  in  tbe  absence 
of  any  regulation  by  the  borotigh  council  it- 
self that  water  shall  not  be  turned  on  until 
a  certificate  from  the  board  of  health,  has 
been  obtained  that  the  plumbing  conforms  to 
their  ordinances  or  plans,  or  that  It  shall  be 
cut  off  after  it  has  been  turned  on  by  reason 
of  failure  to  comply  with  the  ordinances  of 
the  board  of  health,  the  borough  council  has 
no  right  to  cut  off  tbe  water  supply  from  an 
owner  by  reason  of  this  failure.  Its  right  to 
cut  off  the  water  must  depend  upon  Its  own 
reasonable  regulations  in  this  respect  Mor- 
ford  T.  Board,  supra;  Dayton  v.  Quigley 
(Runyon,  O.;  1878)  2»  N.  J.  Bq.  77;  Coe  t. 
Railway  Co.  (1879)  80  N.  J.  Eq.  440;  Red 
Star  Ltoe  S.  S.  Co.  t.  Mayor,  etc.,  of  Jersey 
City  (Sup.  Ot.;  1883)  45  N.  J.  Law,  246.  250. 

Complainant's  conduct  In  originally  Inter- 
fering by  force  with  the  supply,  as  shown 
by  defendant's  aflJdavIts,  might  he  ground 
for  refusing  a  preliminary  Injunction.  If  this 
forcible  connection  of  the  water  supply  still 
continued  at  the  filing  of  tbe  bill;  but  the 
defendant  having  now  resumed  control  of  the 
supply,  and  complainant  having  now  applied 
to  the  court  for  a  declaration  as  to  his 
rights  while  the  water  Is  cut  off,  the  existing 
rights  of  complainant  should  be  determined 
without  being  prejudiced  by  bis  former  for- 
cible action.  Complainant,  as  a  taxpayer  and 
owner  of  lands  In  tbe  borough.  Is  entitled  to 
tbe  common  benefit  of  tbe  water  supply,  for 
which  he.  in  common  with  other  owners.  Is 
taxed,  unless  tbe  defendant  who  has  the 
control  of  the  supply,  shows  good  cause  for 
depriving  him  of  this  common  right.  In  tbe 
alwence  of  any  regulation  by  defendant  au- 
thorizing the  cutting  off  the  supply,  as  a  pen- 
alty for  violating  the  ordinances  of  the  board 
of  health  relating  to  the  open  plumbing,  and 
In  tbe  absence  of  any  claim  tbat  tbe  work  as 
constructed  is  a  nuisance,  the  complainant  Is 
entitled  to  the  use  of  tbe  water.  The  only 
effective  method  of  protecting  a  right  of  this 
character  (that  of  tbe  reasonable  enjoyment 
and  comfort  of  a  home  for  himself  or  ten 
ants  whom  he  may  desire  to  obtain)  Is  by  the 
equitable  relief  of  Injunction  (Hart  v.  Leon- 
ard, 42  N.  7.  Bq.  416,  420^  7  AQ.  865);  and 
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where  the  Issne  appears  to  be  one  of  law,  as 
to  the  rights  oC  the  parties,  which  Is  folly 
presented  on  the  {wellmlnary  application,  and 
no  sufficient  reason  appears  for  delaying  de-. 
dslon  on  the  question  until  final  hearing,  a 
preliminary  Injunction  may  be  granted  (Day- 
ton V.  Qulgley,  supra;  Coe  t.  Railway  Co., 
snpra).  Ad  Injonctlon  pending  the  hearing 
will  therefore  be  granted  as  to  the  unoccu- 
pied house,  npoD  condition  that  complainant 
pay  or  tender  the  water  rent  No  costs  wHI 
be  allowed  on  the  aiipUcatloiL  - 


.(68  K.  J.  B.  S57> 

KRUEGBR  T.  ARHirAGD. 

(Court  of  Chancery  of  New  Jersegr<  Sept  2, 
1889.) 

FRAUD-ACTION  FOR  DAUAOBS-BQUITT— RB- 
,  SCISSION    OF  vflAliB-AFPIRMATION  AFTER 

DISCOVBRT  OF  FRAUD-OORPORATB  BXI8T- 

BNCH. 

1.  In  a  suit  to  compel,  for  falae  representa* 
tions,  repayment  of  money  paid  for  stock, 
brouKbt  by  the  pnrcbaser  agaii^  one  who  was 
treasurer  of  a  mining  corporation,  it  appeared 
that  complainant  purchased  of  defendant  certain 
shares  of  stock,  and  pnid  therefor  partly  in  cash, 
and  gave  a  mortgage  for  the  balance  of  the 
price,  at  the  request  of  the  yeador,  to  a  third 
party,  and  that  he  was  Induced  to  purchase  aaid 
stock  by  the  false  and  fraadnlent  representa- 
tions of  defendant;  the  mortgagee  not  being 
made  a  party,  nor  the  validity  of  the  mortgage 
qnestioned.  Beld  that,  the  remedy  at  law  being 
adequate,  equity  would  not  entertain  the  bill. 

2.  One  who,  after  he  has  discovered  the  falsity 
of  representations  made  by  an  officer  of  a  cor- 
poration which  induced  him  to  purchase  shares 
of  its  caidtal  stock,  institutes  insolTOKT  pro- 
ceedings based  on  his  rights  as  a  stockholder, 
cannot  rescind  the  contract  of  parchase,  but  is 
relegated  to  an  action  at  law  for  damages  for 
the  fraud. 

S.  Oomplainant,  by  reason  of  the  representa- 
tions of  defendant  that  a  corporation  had  a  coo- 
tract  for  the  purchase  of  certain  mineral  lands, 
purchased  shares  of  its  capital  stock.  Complain- 
ant's claim  Is  that  the  corporation  was  never 
legally  organized,  or  at  least  was  not  organized 
until  after  the  execution  of  the  contract  for  pur- 
chase of  land.  Subsequent  to  its  attempted  or- 
ganization, the  contract  was  executed  by  a  deed 
to  the  corporation;  and  It  proceeded  to  carry  on 
its  business  as  a  de  facto  corporation  uodl  it 
was  wound  up  in  insolvency  proceedings,  and  its 
assets,  including  the  land  in  question,  were  dts- 
tribnted  to  Its  creditors.  Seta,  in  an  action  by 
(^mplainant  ag^nst  defendant  to  recover  the 
money  paid  because  of  false  representations  as 
to  value  of  the  land,  whereby  he  was  induced  to 
pnrcbase  the  shares,  that  the  want  of  legal  cor- 
porate existence  is  not  a  ground  tor  equitable  jn- 
risdicdon. 

4.  The  question  of  the  eorpoiste  existence.  If 
it  has  any  relevancy,  Is  only  so  as  showing  want 
of  consideration  in  complainant's  payment  for 
the  shares,  or  fraadulent  snppmslcm  by  defend- 
ant to  complainant's  damage^  and  may  be  raised 
in  an  action  at  law. 

Bill  by  Gottfried  Emeger  against  John  Ia 
^  Armltage  to  recover  damages  occasioned  by 
the  false  and  fraadulent  r^resentations  of 
defendant,  whereby  CMnplainant  waa  Indu- 
ced to  porchaie  iliarea  of  atodc  BUI  dla- 
mlssed. 

J.  A.  Beecher,  for  ctHuplalnant.  James  M. 
rrrfmble,  for  defendant 


BMBRT,  y.  0.  The  defendant  in  this  case 
has,  1^  his  answer,  objected  to  the  com- 
plainant's right  to  relief  In  a  court  of  equity, 
praying  the  benefit  of  a  demurrer;  and  U^e 
first  question  to  be  settled  Is  whether  the 
complainant  on  the  case  as  disclosed  by  the 
bill  and  proofs,  presents  a  demand  of  a  le-  , 
gal,  rather  than  an  equitable,  nature.  I  in- 
timated at  the  hearing  my  donbts  as  to  the 
existence  of  an  equitable  basis  of  suit  and 
on  further  consideration  these  doobts  are 
confirmed.  As  now  presented,  the  case  Is 
■ubstantlally  one  where  the  complainant 
seeks  a  decree  against  the  defendant  solely 
for  the  repayment  by  defendant  of  the 
amount  paid  by  complainant  for  the  pur- 
chase of  stock  In  a  mining  company.  The 
purchases  of  stock  were  made  by  complain- 
ant at  two  dllFerent  dates,  10  shares  being 
purchased  on  or  about  December  2,  1893,  for 
$500,  at  the  rate  of  $50  per  share,  and  600 
shares  purchased  on  or  about  January  20; 
1891,  for  (24  per  share  ($12,000),  of  which 
$8,000  was  paid  In  cash,  and  $4,000  by  a 
mortgage  given  by  the  complainant  upon 
lands  owned  by  him,  alleged  to  be  worth 
$12,000.  All  the  payments  of  ca«h  were 
made  by  the  complainant's  checks,  payable 
to  the  c(Hnpany  Itself,  or  to  defendant  as  Its 
treasurer;  and  the  complainant,  upon  giv- 
ing the  mortgage,  was  credited  with  $4,000 
as  paid  to  the  company  In  cash.  For  all  of 
the  stock  pnTChased  by  complainant,  certifi- 
cates were  Issued  directly  to  blm  by  the 
company,  for  full-paid,  nonassessable  stock; 
and  these  certificates  were  Issued  In  lieu  of 
equal  amounts  of  full-paid  stock  surrendered 
by  the  defendant  to  the  company  for  the 
purpose  of  Its  Issue,  and  under  sgreemmts 
made  between  defendant  and  the  company, 
at  or  about  the  time  of  Its  oi^nlzation,  for 
the  Issue  of  full-paid  stock  to  defendant  for 
property  to  be  purchased,  and  for  the  tran>> 
fer  by  complainant  to  the  company  of  a  por- 
tion of  the  stock  ao  Issued  (960  shares  of 
1960),  for  about  $50  per  share.  The  direct- 
ors of  the  company,  at  a  meeting  hdd  Tann- 
ary  22, 1884,  at  which  complainant  was  pres- 
ent as  director,  authorized  defendant  to  con- 
summate a  sale  of  500  shares  for  $12,000  in 
cash.  This  sale  was  made  to  defendant  of 
600  shares  for  $12,000,  of  which  $8,000  was 
paid  by  complainant  In  cash,  and  the  mort- 
gage was  credited  to  complainant  as  a  caah 
payment  at  $4,000  on  the  stock.  The  mort- 
gage was  given,  not  to  the  company  or  to 
the  defendant  but,  at  the  request  of  defend- 
ant was  made  to  one  Bmlth,  who  at  the 
time  of  the  organization  held  tiie  title  to  the 
mining  property  In  trust  for  another  com- 
pany, In  which  he  (Smith),  defendant  and 
others  were  the  stockholders.  Smith  snbee- 
quently  (September  21,  1898)  conveyed  the 
property  to  defendant,  who  afterwards,  by 
deed  dated  Decmber  18,  180S,  conveyed  to 
the  company.  This  mor^ge  of  $4,000  has 
not  been  paid,  and  Smith  Is  not  a  party  to 
this  ndt  Oomplainant  alleges,  anfl  npon  his 
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proofs  daims  to  have  estabUBhed,  that  his 
paichaaes  of  the  stock  were  made  from  tbe 
defendant,  and  that  his  Investment  In  the 
•tock,  and  adTancement  of  money  tor  this 
purpose  to  the  company,  were  procured  by 
the  false  and  fraudulent  representations  of 
the  defendant  as-  to  the  title  to  the  mining 
property  and  the  company's  Interest  therein, 
and  the  fraudulent  suppression  from  com- 
plainant of  the  real  ownership  thereof  and 
of  his  (Armltage's)  Interest  therein,  and  by 
defendant's  false  representations  as  to  the 
quantity  and  quality  of  the  ores  In  the 
mines,— especially  by  the  exhibition  to  him  of 
a  report  as  to  the  mines  and  ores  which 
Armltage  knew  to  be  false.  The  proofs  are 
alleged  to  sustain  these  dalms,  and  a  decree 
for  repayment  ot  money  Invested,  including 
the  amount  of  the  ^,000  mor^ge,  is  claim- 
ed. The  case,  so  far  as  the  right  of  recovery 
is  based  on  fraud  or  false  representations,  is 
of  the  same  character  as  Grater  v.  Blnnlnger 
(Err.  &  App.;  186»)  33  N.  J.  Law,  513,  and 
Smith  V.  DuCTy  (Err.  &  App.;  1883)  57  N.  J. 
Law,  678,  32  Aa  371,  where  damages  were 
recovered  at  law,  unless  the  fact  that  HOOO 
of  the  purchase  money  was  paid  by  the  exe- 
cution of  a  mortgage  to  Smith  at  defendant's 
request  gives  a  basis  for  suit  in  equity.  But 
inasmuch  as  Smith,  the  holder  of  the  mort- 
gage. Is  not  a  party  to  the  suit,  no  adjudica- 
tion, as  between  Smith  and.  complainant,  as 
to  the  validity  of  this  mortgage  In  Smith's 
hands,  can  be  made  in  the  suit;  and.  as  be- 
tween complainant  and  defendant  the  fact 
that  a  mortgage  outstanding  in  the  hands 
of  a  third  party,  and  not  yet  paid,  was  part 
of  the  consideration  paid  by  reason  of  the 
defendant's  fraud  or  false  representations, 
goes  only  to  the  amount  of  damages.  In  a 
court  of  equity  as  well  as  of  law.  Complain- 
ant in  either  court.  In  order  to  include  the 
amount  of  the  mortgage,  as  damages,  against 
defendant,  would  be  obliged  to  show  that 
he  was  liable  for  Its  payment  in  the  hands  of 
the  assignee.  So  long  as  it  remains  out- 
standing, and  In  the  hands  of  one  not  a  par^ 
ty  to  the  suit.  It  cannot,  as  It  seems  to  me, 
be  an  element  of  the  case  to  make  the  claim 
based  on  false  representations  an  equitable 
claim  Instead  of  a  legal  one.  In  support  of 
the  Jurisdiction  the  settled  rule  Is  relied  on, 
that  equity  has  Jurisdiction  concurrent  with 
law  in  cases  of  fraud;  and  it  Is  insisted  that 
cases  of  false  representations.  Inducing  pur- 
chases or  investments  In  stock,  are  included 
within  the  concurrent  Jurisdiction.  But 
where,  as  here,  the  right  relied  on  Is  a  right 
recognizable  at  law,  and  the  remedy  sought 
is  purely  pecuniary  and  legal,  the  Jurisdiction 
in  equity,  even  If  it  he  concurrent  with  that 
of  courts  of  law,  will  not  be  exercised  where 
the  remedy  at  law  is  adequate,  certain,  and 
complete.  The  settled  principles  adopted  by 
the  American  courts  are  stated  in  2  Pom.  Eq. 
Jur.  p.  4101,  S  914  et  seq.,  and  the  cases  there 
collected.  The  doctrine  of  some  of  the  Eng- 
lish cases  where  bills  In  equity  have  been 


entertained.  In  cases  ot  fraud  In  the  sales  of 
personal  property,  for  the  simple  recovery  of 
the  same  damages  which  might  be  recovered 
in  an  action  at  law,  has  not  been  followed 
in  the  American  courts,  which  have  regarded 
the  assumption  of  such  Jnrisdiction  as  a 
deprivation  of  the  right  of  trial  by  Jury, 
where  sach  trial  affords  an  adequate  and 
complete  remedy.  The  reason  of  the  Juris- 
diction assumed  by  courts  of  equity  In  Eng- 
land was  that  equity  wlginally  took  Juisdlty 
tion  in  the  absence  of  sny  Jnrisdiction  at  law. 
Slim  V.  Oroucher,  1  De  F.  &  J.  618, 
528.  And  see  Buzard  v.  Houston.  119  U.  8. 
347,  352,  7  Sup.  Ct  249.  for  Mr.  Justice 
Oray's  comments  on  the  English  doctrine. 

In  the  present  case  the  bill  was  not  filed 
for  discoveiT  In  aid  of  a  suit  at  law.  and 
prayed  an  answer  without  oath;  and  the 
whole  case,  therefore,  so  far  as  relates  tp 
the  question  of  false  representations  and 
damages,  is  purely  one  for  a  trial  by  Jury. 
In  all  of  the  cases  In  this  state  to  which  I 
have  been  referred  by  counsel  where  the 
equitable  Jurisdiction  in  cases  of  fraud  in  the 
sale  of  personal  property  has  been  sustained, 
the  necessity  of  some  equlteble  remedy  or 
relief  beyond  the  recovery  of  the  money  paid 
or  damages  has  been  disclosed.  But  where 
no  remedy  under  a  biU  in  equity  Is  sought 
or  Is  proper,  other  than  the  return  of  money 
paid  or  damages  on  the  purchase  of  stock 
or  other  personal  property,  and  the  payment 
of  the  money  was  Induced  by  fraud  or  false 
representations  which  are  actionable  at  law, 
and  the  assessment  of  damages  may  be 
made  as  well  by  a  Jury  as  by  a  court  of  eq- 
uity, the  Jurisdiction  in  such  cases  should 
not  be  exercised.  If  the  objections  to  the  Jn- 
risdiction are  taken  In  time.  Complainant 
In  the  present  case,  as  appears  by  his  bill  and 
proofs,  had,  not  later  than  August,  1894, 
knowledge  or  information  soffltHent  to  put 
htm  on  inquiry  as  to  the  frauds  and  false 
representations  of  defendant  set  up  In  Oie 
bill  as  a  basis  of  recovery  from  defendant  of 
the  money  paid  by  Cfsnplatnant  to  the  com- 
pany. These  frauds,  if  effective  for  that 
purpose,  would  also  be,  or  might  have  been, 
equally  effective  as  the  basis  for -rescission 
of  the  sale  In  a  suit  against  the  company  and 
Armltage.  Such  knowledge  Imposed  on  him 
the  duty  of  promptly  rescinding  the  sale.  If 
be  elected  to  rescind  Instead  of  affirming  the 
sale,  and  suing  for  damages  for  the  fraud. 
Conlan  v.  Roemer  (Sup.;  1888)  62  N.  J.  Law, 
53-68,  18  Ati.  858.  Complainant  has  failed 
to  take  any  proceedings  to  rescind  the  sale, 
as  against  the  company;  and  by  reason  of 
this  failure,  and  instituting  proceedings 
in  insolvency,  based,  so  far  as  appears,  on 
his  rights  as  a  stockholder,  he  has  terminat- 
ed his  right  to  any  relief  on  the  basis  of  set- 
ting aside  the  sale  of  the  stodt  as  between 
htm  and  the  company.  In  a  snit  against  the 
company  alone,  or  in  connection  with  Arml- 
tage, and  Is  remitted  to  his  remedy  for  the 
fraud,  if  any,  committed  on  talm  bj  d^ead' 
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•nt  In  ludndng  talm  to  make  the  purchaee 
of  the  company.  These  frauds  and  misrep- 
resentations alleged  support  a  degal  actton 
for  Craad  to  the  same  extent  as  they  would 
nppwt  an  equitable  solt,  the  remedy  Is  the 
same,  and,  on  the  case  as  now  presented, 
there  are  no  gronnds  for  recovery  in  eatdty 
different  from  those  which  wonld  support  an 
action  at  law.  I  most,  therefore,  in  view  of 
the  defendant's  objection  taken  in  his  an- 
swer, decline  to  entertain  the  Jurisdiction,  so 
Car  as  complalnanfs  case  Is  based  tqwn  al- 
leged  fraud  or  misrepresentation  of  defend- 
ant in  procnrlng  complainant's  Inveatment 
In  the  stock. 

Complainant  alleges  In  his  bill  that  the 
money  paid  by  him  to  the  company  for  the 
stoA  was  misappropriated  by  defendant  to 
his  own  use,  and  It  was  urged  at  the  hearing 
that  compIalnaDt  had  an  equitable  d^m 
based  on  a  right  to  follow  this  money  In  de- 
fendant's hands.  This  claim,  however.  Is 
not  sustained  by  the  proofs.  Moreover,  the 
claim  to  follow  his  money.  If  it  existed.  Is 
an  equity  based  solely  on  complalnanj^s  right 
to  rescind  a  sale  wbldi  was  In  form,  at  least, 
a  sale  by  the  company  to  complainant,  and 
have  back  his  money,  against  both  the  com- 
pany and  Armltage,  on  the  theory  that  the 
sale  was  In  fact  a  sale  of  Annltage*a  attxlk, 
for  which  be  received  complalnaatfs  money 
thnragh  the  medium  of  the  company;  and 
sach  dalm  could  only  be  enforced  by  a  bin 
to  rescind  fibe  sale  aipalnst  botii  the  company 
and  Armttage,  filed  promptly  after  he  had 
knowle^  or  was  put  upon  inquiry  as  to  the 
rations  between  the  company  and  Arml- 
tage In  reference  to  the  Issue  of  tiie  stock 
which  be  purchased.  He  had  such  knowl- 
edge not  later  than  August,  1894;  and  by  the 
fftflore  to  proceed  against  the  company  to  re- 
scind, and  by  proceedings  against  the  com- 
pany But«equently  In  Insolvency,  as  a  stock- 
bolder,  he  alllrms  the  sale,  so  far  as  the 
company  Is  eonoemed,  and  cannot  recover 
the  pnrchase  money,  or  follow  It  In  Arml- 
tege's  bands  as  bis  money,  In  a  salt  to  which 
neither  the  company  nor.  Its  representative 
to  a  iMTty. 

Another  basis  of  eqnltoble  jurtsdlction  was 
■at  np  In  the  bill.  It  being  the  claim  that  the 
company  was  never  legally  organized,  and 
never  bad,  in  law,  any  existence  at  all,  or  at 
least  had  no  existence  before  October  16, 
1886,  at  which  date  the  corporation  certifl- 
eate  was  filed  In  the  oflSce  of  the  secretary 
of  stoto.  The  contract  between  the  compa- 
ny and  Armltage  for  the  purchase  of  the 
mlntag  property  was  dated  July  26,  1888, 
the  day  of  the  signing  of  the  organisation 
certificate,  In  which  the  following  day  (July 
27.  1896)  was  named  fdr  the  eommencemrat 
of  the  corporate  existence.  It  is  therefore 
claimed  that  the  contract  tor  the  pnrchase 
was  wholly  ineffectual  and  rold,  as  the  com- 
pany had  no  existence,  and  that  all  the  acto 
relating  to  the  purchase  which  took  place 
prtor  to  the  MsanltaUw  most  be  held  to  be 


acts  of  the  indirldnals  only.  Including  de- 
fendant, Armltage,  the  vendor  named  to  the 
contract  But  Inasmuch  as  the  company.  In 
December,  1893,  or  January,  1894,  received 
the  deeds  from  defendant  under  the  con- 
tract, and  actually  proceeded  with  its  busi- 
ness as  a  de  facto  company  nntil  wound  up 
by  insolvency  proceedings  Instituted  In  De- 
cember, 1891,  by  comidalnant,  who  for  sev- 
eral months  prevloosly  was  a  director  and 
officer  of  the  company,  and  Inasmuch  as  in 
the  InsolTcncy  proceedings  all  the  assets  of 
the  company,  Indudlng  the  mining  property 
in  question,  were  sold  the  receiver  for 
the  benefit  of  the  company.  It  seems  cleav 
that  the  want  of  legal  corporate  existence  of 
the  company  cannot  be  the  basis  for  any 
equitable  Jurisdiction,  to  a  suit  of  this  kind, 
arising  out  of  the  original  purchase  of  the 
stock.  In  which  only  complainant  and  defend- 
ant are  parties,  and  the  remedies  must 
readi  only  the  d^endant,  and  in  which  com- 
pl^nant^  If  he  recover  at  all.  can  have  only 
a  mon^  decree  i^tost  defendant  The 
question  of  the  cwporate  existence  of  tiie 
company.  If  It  be  an  el^«it  of  any  relevan- 
cy at  aU  in  this  suit  Is  only  so  as  a  feature 
of  tiie  case  showing  want  of  consldemtion  In 
complainanlfs  payment  or  fraudulent  sufh 
presslon  by  defendant  to  complainant's  dam- 
age. In  this  aspect,  but  to  no  other,  as  It 
seons  to  me,  it  may  be  connected  with  a 
claim  actionable  at  law  for  the  recovery  of 
the  money  paid  or  damages.  I  win  tba»- 
fore  advise  the  dismissal  of  the  bill,  without 
prcijndtce  to  an  action  at  law. 

CONDON  T.  BIOS. 
(Oonrt  of  Appeals  of  Maryland.  7nne  29, 180S,) . 

SXBCOTION  OP  CONTRACT— RBADINQ. 

A  party  cannot  escape  the  legal  effect  of 
an  instrument  which  he  has  signed  by  showing 
tliat  at  the  time  of  its  execution,  he  was  "wor- 
ried in  mind,  and  did  not  read  it,"  vlure  It  is 
shown  he  Is  a  man  of  large  budness  experience^ 
and  could  read. 

Appeal  from  Baltimore  dty  court;  Dennis, 

Judge. 

Action  by  Frederick  M.  Bice  agatost  Levi 
Z.  Condon.  From  a  Judgment  In  favor  of 
plaintiff,  defendant  appealed.  Affirmed. 

BIchard  S.  Culbreth  (Atonso  M.  Hurlock.  on 
the  brief),  for  appellant  Efoward  H.  Btm- 
mons,  for  appellee. 

BOBEBTS,  J.  This  action  was  brotight  by 
the  appellee  against  the  appellant  to  recover 
a  balance  claimed  to  be  due  on  a  certain 
prmnlssory  note  for  the  sum  of  $2,700.  The 
appellant  being  todebted  to  a  certoto  Bfary 
A.  Bice  to  the  sum  Just  steted.  delivered  to 
her  his  note  for  that  amonnt,  dated  Octobw 
81,  1896,  and  payable  two  years  after  date. 
To  secure  the  payment  of  the  same,  the  ap- 
pellant executed  a  mortgi^e  to  the  said  Mary 
A.  Bice  for  the  amount  of  aaM  note^  on  10 
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lots  of  ground  m  the  city  of  Baltimore.  The 
mortgage  and  the  debt  which  It  was  Intend- 
ed to  secure  were  subsequently  assigned  to 
the  appellee,  who  Instituted  the  suit  In 
the  court  below,  and  now  defends  this  ap- 
peal After  the  execution  and  delivery  of 
said  mortgage  to  tjbe  said  Mary  A.  Rice,  the 
appellant  sold  and  assigned  all  the  said  sev- 
eral lots  mentioned  and  Included  in  said  mort- 
gage to  Prank  O.  Hoopes,  who  subsequently 
sold  and  conveyed  these  various  lots  to  sun- 
dry parties,  who  paid  to  the  appellee  the  re- 
spective amounts,  which,  accordli^  to  the 
terms  of  said  mortgage,  entitled  them  to 
have  their  several  lots  released  from  the  Hen 
of  said  mortgage,  making  the  aggregate  thus 
paid  to  the  appellee  the  sum  of  $2,400,  which 
Is  $300  less  than  the  amount  due  on  the  note 
of '$2,700,  for  the  payment  of  which  the  mort- 
gage was  given  to  secure.  The  mortgage  in 
question  contains  the  following  provision, 
which  has  occasioned  this  controversy:  "The 
■aid  mortgagor  or  his  assigns  havli^  the 
privilege  during  the  existence  of  this  mort- 
gage, and  before  any  default  therein,  of  re- 
leasing said  lots  of  ground  upon  paying  the 
sum  of  $400  and  Interest  upon  eacb  of  the 
lots  first  and  second  described,  and  $200  and 
Interest  upon  each  of  the  remaining  lota  of 
gronnd."  The  court  said:  "It  will  be  well 
here  to  state  the  exact  relation  which  the 
note  in  question  bears  to  the  mortgage,  and, 
conversely,  the  mortgage  to  the  note.  It  is  the 
well-settled  law  of  this  state  that  the  debt  is 
the  principal  and  the  mortgage  the  incident, 
or.  In  a  case  such  as  this,  it  operates  as  col- 
lateral to  the  principal  to  secure  its  pay- 
ment." This  court  In  McCracken  v.  Insurance 
Co.,  43  Md.  477,  has  said:  "Nothing  Is  better 
settled  than  that  the  mortgage  Is  but  an  In- 
cident of  the  debt."  Boyd  v.  Parker,  Id. 
199;  TImms  v.  Shannon,  19  Md.  314;  Insur- 
ance Co.  V.  Kelly,  32  Md.  440.  The  debt  Is 
the  primary  obligation  between  the  parties, 
and  the  note  Is  the  primary  evidence  of  that 
debt  The  giving  of  a  mortgage  or  other 
security  for  a  subsisting  debt  does  not  ex- 
tinguish or  merge  the  personal  liability.  2 
Jones,  Mortg.  (3d  Ed.)  S  1220.  Such  Is  un- 
questionably the.  law  as  determined  In  this 
state.  Chancellor  Johnson,  In  Wllhelm  v. 
Lee,  2  Md.  Ch.  322.  says:  "The  rule  appears 
to  be  perfectly  well  settled  that  a  mortgagee 
may  sue  at  the  same  time  at  law  upon  his 
bond  or  covenant,  and  In  equity  upon  his 
mortgage:  the  case  of  a  mortgage  forming 
an  exception  to  the  general  rule  that  a  party 
shall  not  be  permitted  to  sue  at  law  and  here 
at  the  same  time  for  the  same  debt  •  •  • 
He  may,  In  the  words  of  the  late  Chancellop 
Bland,  'sue  on  all  his  remedies  at  the  same 
time.'  though,  of  course,  he  can  have  but 
one  satisfaction  of  bis  demand."  Andrew* 
V.  Scotton,  2  Bland,  629,  666.  The  record  no- 
where shows,  or  oven  suggests,  that  any 
fraud  or  deceit  was  practiced  upon  him  (the 
appellant),  nor  Is  It  contended  that  he  did 
not  owe  the.  tald  sum  of  92,700;  and,  fur- 


ther, that  there  Is  yet  due  to  the  appellee  the 
sum  of  $300  and  certain  Interest  thereon. 
Wben  the  appellant  signed  the  note  and  ex- 
ecuted the  mortgage,  he  made  oath  to  Its 
consideration,  which  reads  that  he  **would 
well  and  truly  pay  or  cause  to  be  paid  the 
aforesaid  principal  sum  of  twenty-seven  hun* 
dred  dollars,  and  all  the  Installments  of  Inter- 
est thereon,"  etc.  As  an  excuse  for  falling 
to  pay  the  full  amount  of  said  note,  the  con- 
sideration mentioned  In  said  mortg.^,  the 
appellant  urges,  In  his  own  defense,  that  he 
was  worried  In  mind,  and  did  not  read  the 
mortgage  or  any  of  a  series  of  mortgages  of 
a  similar  character  connected  with  the  same 
transaction.  This  cannot  be  regarded  as  con- 
stituting a  valid  excuse  tor  haying  failed  to 
take  such  precautionary  measures  as  would 
have  protected  himself  from  misconception 
of  the  terms  of  hts  contract,  if  an  omission 
to  pay  the  whole  of  a  Just  debt  can  properly 
be  construed  to  mean  such  Ignorance.  The 
court  in  Boyd  v.  Parker,  43  Md.  202,  says: 
"There  is  no  general  rule  better  settled  or 
more  Just  In  itself  than  that  parties  who  ra- 
ter into  contracts,  and  especially  contracts  in 
writing,  must  be  governed  by  them  as  made, 
according  to  their  true  Intent  and  meaning, 
and  must  submit  to  the  l^al  consequences 
from  them."  Jones,  Mortg.  <5th  Bd.)  |  101. 
The  testimony  clearly  shows  that  the  language 
employed  In  the  drawing  of  the  mortgage 
was  suggested  by  the  appellant  and.  if  mis- 
take has  resulted  therefrom,  the  fault  Is  that 
of  the  appellant  uid  responsibility  rests  sole- 
ly with  him.  If  he  has  been  damnified  by  his 
own  act  he  has  nobody  to  blame  but  him- 
self. He  la  a  man  of  large  practical  busi- 
ness experience,  and,  by  ordinary  attention 
to  the  terms  of  the  mortgage,  could  have 
readily  detected  any  error  In  it  He  will 
not  now  be  permitted  to  relieve  himself  of  a 
mistake  for  which  he  Is  alone  responsible. 
Prom  what  we  have  said  It  will  not  be  neces- 
sary to  review  In  detsJl  the  prayers.  We  find 
no  error  In  the  action  of  the  court  below  In 
granting  the  prayer  of  the  appellee  and  In 
rejecting  the  Instpictlon  of  the  appellant 
and  for  the  reasons  assigned  we  aflbm  tbe 
Judgment  of  the  court,  with  costs. 


(68  Md.  m> 
BROWN  et  aL  T.  BAVBNSCBAFT. 
(Oonrt  of  Appeals  of  Maryland.  June  29,  189&) 

DISMISSAL  OF  APPBAl^PAILTJRE  TO  TRANS- 
HIT  RECORD— REPLBTIN--NONJOIKDBR  OF 

CO-PLAINTIFF— PLfiLA  IN  ABATBIMBNT. 
1.  Where  it  does  not  appear  from  the  afSdavits 
of  the  deputy  clerk,  whose  duty  It  was  to  prepare 
and  transmit  the  record,  that  the  delay  was  bv 
the  direction  or  with  the  knowledge  of  appel- 
lants' attorneys,  bnt  it  appears  from  affidavits  of 
appellants'  nttorneys  that  neither  of  them  direct- 
ed or  requested  any  delar.  but  one  of  them  sev^ 
eral  times  urged  the  deputy  derk  to  pr«iare  the 
record  and  not  to  fall  to  traiumlt  It  in  one  tbttb 
a  motion  to  dismiss  the  appeal  on  the  gronnd 
that  the  record  was  not  transmitted  to  tne  ao- 
preme  court  within  three  months  from  the  time 
the  appeal  was  taken  will  be  orermM. ' 
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2.  Ib  replevin,  the  Donjotnder  of  a  co-plaintiff 
cannot  be  availed  of  otherwiae  than  by  plea  In 
abatratenL 

Appeal  from  dradt  court,  Allegany  oouu- 
tj;  Sloan,  Judge. 

Action  of  replevin  by  Olara  U.  Brown  and 
Qtbers  against  Qlbson  A.  Ravenscraf L  There 
wms  a  jadgment  in  favor  of  defendant,  and 
plalnHffB  apj>eat  Revereed. 

Argued  before  McSHERBT,  0.  J.,  and 
BRYAN.  FOWLER,  BRI800B,  PAGB, 
BOTD,  and  PEAROB,  JJ. 

George  A.  Pearre  (R.  T.  Semmes,  on  the 
brief),  for  appellants.  A.  A.  Donb  and  W. 
C  DeTecmon,  tor  appellee. 

FEARCE,  3.  A  motion  to  dismiss  has 
been  filed  In  this  case,  on  the  ground  that 
the  record  was  not  transmitted  to  this  conrt 
within  three  months  from  the  time  the  ap- 
peal was  taken.  The  Judgment  was  render- 
ed October  23,  1897,  and  the  order  for  up- 
peal  was  filed  November  16,  1897.  The  time 
(or  signing  the  bill  of  exceptions  was  extend- 
ed several  times,  br  order  of  court,  to  De- 
cember 30,  1897,  and  the  blU  of  exceptions 
was  filed  January  3,  1898.  The  transcript  of 
the  record  was  certified  April  1,  1898,  and 
was  filed  In  this  court  April  2,  1898.  The 
three  months  allowed  for  the  transmission  of 
the  record  expired  February  15,  1896,— six 
weeks  before  tbe  same  reached  this  court; 
but  the  affldarit  of  W.  O.  HoETman,  deputy 
derk,  whose  doty  It  was  to  prepare  and 
transmit  this  record,  shows  that,  immediate- 
ly after  the  bill  of  exceptions  was  filed,  Mr. 
Pearre,  one  of  tbe  appellants'  attorneys,  di- 
rected him  to  prepare  tbe  record  and  trans- 
mit the  same  to  this  court;  that  be-  at  once 
proceeded  to  prepare  the  record,  but  observ- 
ing that  an  amendment,  for  which  leave  had 
been  asked  and  granted,  had  not  In  fact  been 
made,  he  stopped  work  thereon  without  any 
order  from  appellants*  attorneys,  and  notified 
tbe  attbmeya  of  both  parties  of  the  situation, 
and  asked  whether.  In  making  up  the  record, 
the  amendment  should  be  treated  as  made, 
Irat  there  was  delay  on  the  part  of  the  at- 
torneys of  the  appellees  in  deteiminlng 
whetbor  they  would  so  agree,  though  said 
attorneys  stated  they  would  take  no  ad- 
vantage of  such  delay;  tltat  subsequently 
they  declined  to  enter  Into  such  agreement, 
and  that  thereafter  the  rec<Mrd  was  made  up 
and  transmitted;  and  that  the  failure  of  the 
clerk  to  transmit  the  same  within  the  time 
prescribed  was  dae  to  the  failure  of  the  at- 
torneys to  agree  upon  the  amendment  as  If 
made.  In  another  affidavit,  made  on  tbe  fol- 
lowing day,  the  deputy  clerk  states  that  tbe 
conversations  with  the  attorneys  referred  to 
In  bis  previous  affidavit  occurred  early  In 
February,  and  that  thereafter  he  held  the  un- 
finished record  In  his  desk,  awaiting  instruc- 
tions from  appellants*  counsel,  until  Portly 
before  April  1.  1898,  when  Mr.  Pearre  told 
bbn  the  agreement  coal4  not  be  effected,  and 


directed  him  to  send  on  the  record,  wMch  be 
did  April  1,  1898.  and  was  paid  for  It  oa  that 
day.  There  Is  no  averment  in  this  affidavit 
that  this  holding  of  the  record  was  by  tbe 
dlrectlOTi.  or  even  with  the  knowledge,  of 
appellants*  attorneys,  and  It  distinctly  ap- 
pears from  the  affidavits  of  Messrs.  Pearre 
and  Semmes  that  neither  of  them  directed 
or  requested  any  delay  in  the  matter;  and 
Mr.  Pearre's  affidavit,  which  Is  not  contra- 
dicted by  that  of  tbe  clerk,  states  that  during 
this  period  of  delay  be  several  times  urged 
upon  the  clerk  the  preparation  of  the  record, 
and  that  in  no  event  should  he  fail  to  trans- 
mit the  same  in  due  time.  Tbe  affidavits  oS 
Messrs.  Devecmon  and  Doub  deny  that  either 
of  them  bad  anything  to  do  with  causing  the 
delay  In  preparing  and  transmitting  tbe  rec- 
ord, but  they  equally  fall  to  show  that  appel- 
lants' attorneys  were  coon ec ted  therewith. 
The  proof  is  clear,  from  all  the  affidavits, 
taken  together,  that  the  deputy  clerk  regard- 
ed the  amendment  as  of  primary  importance; 
and  the  inference  Is  very  strong  that,  after 
briaging  the  sltuatifm  to  the  notice  of  the 
respective  attorneys,  he  assumed  he  should 
await  further  orders  before  transmitting  the 
record.  But  in  this  he  was  In  error,  and  we 
think  the  proof  rebuts  the  usual  presump- 
tion that  the  delay  was  the  fault  of  the  ap- 
pellants. The  motion  to  dismiss  wUl  there* 
fore  be  overruled. 

This  is  an  action  of  replevin  brought  by 
the  appellants  to  recover  126  cords  of  bark, 
alleged  to  be  their  property.  Tbe  defendant 
pleaded  non  cepit,  and  property  in  a  stranger. 
An  agreement  was  offered  In  evidence  be- 
tween the  plaintiffs  and  three  others  on  the 
one  part,  and  George  W.  Parsons  on  the  oth- 
er part,  by  which  Parssns  was  constituted 
their  agent  to  sell  certain  surface  products 
of  several  tracts  of  land,  recited  to  belong 
to  the  parties  of  the  first  part  as  tenants  In 
common;  also,  a  contract  between  their  said 
agent  and  one  Henry  F.  Blee  (or  the  pur- 
chase of  sawn  timber  from  one  of  said  tracts, 
and  an  assignment  of  said  contract  from  Blee 
to  the  Westernport  Lumber  Company,  and 
from  said  company  to  the  defendant  Proof 
was  alsoi  made  that  defendant  entered  upon 
said  tract,  and  cut  and  removed  125  cords  of 
bark,  the  value  of  which  was  proved.  The 
plaintiffs  also  offered  evidence  showing  that 
the  tract  In  question  passed  from  the  pat- 
entees mesne  conveyances  to  George  Wil- 
liam Brown,  Frederick  W.  Bmne,  Lucas  M. 
Miller,  trustee,  Henry  Baumgardner,  John  D. 
Sklles,  assignee  of  Thomas  Baumgardner, 
and  Merwln  McKalg,  as  tenants  In  common, 
in  certain  proportions,  which  were  proved, 
and  further  proved  -  that  George  William 
Brown  and  Frederick  W.  Brune  were  both 
dead,  and  that  Olara  M.  Brown  and  Emily 
S.  Brune,  two  of  the  plalntlfFs,  who  signed 
said  agreement,  were  the  widows,  respective- 
ly, of  George  William  Brown  and  Frederick 
W.  Brune.  The  replevin  bond  was  filed  in 
behaU  ot  tbe  appellants  only,  wbo  were  Hie 
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only  plaintlffB  In  the  «nlt  There  wu  thtu 
a  Tarlance,  as  to  the  ownership  of  the  bark, 
between  the  proof  derived  from  the  agree- 
ment and  the  pleadings  and  the  bcmd,  the 
fonner  Bbowlng  that  three  of  those  enumerat- 
ed as  tenants  In  common  did  not  Join  In  the 
a<^on;  and  there  was  also  a  rarlance,  as  to 
the  ownership  of  the  land,  between  the  plead- 
Ings  and  the  bond  and  the  deeds  offered  in 
evidence,  it  appearing  from  the  latter  that 
two  of  the  plaintiffs.  Clara  M.  Brown  and 
Emily  B.  Brune,  liad  no  apparent  title  to  the 
land.  The  defendant  produced  no  etldmce, 
but  offered  two  prayers,  asking  the  court  to 
Instruct  the  Jury  that,  If  they  found  these 
two  variances,  their  verdict  must  be  for  de- 
fendant The  court  gave  these  lustructlonB, 
to  the  granting  of  which  the  plaintiffs  ex- 
cepted, and,  the  verdict  being  for  the  defend- 
ant, this  appeal  was  taken.  The  question 
thus  presented  is  whether,  In  an  action  of 
i.-eplevln,  the  nonjoinder  of  a  co-plaintiff  can 
be  availed  of  otherwise  than  by  plea  In 
abatement,— a  question  which  does  not  ap- 
pear to  have  arisen  in  this  state. 

The  general  rule  Is  well  settled  that  In  ilc- 
tlons  for  torts  the  nonjoinder  of  proper  par> 
ties  plaintiff  must  be  taken  advantage  of  by 
plea  in  abatement,  when  not  apparent  on  the 
face  of  the  record.  It  Is  thus  laid  down  In  1 
Saund.  291  (I)  note  n,  where  it  la  said,  by 
way  of  UlustratioQ,  "If  goods  be  taken  out 
of  the  poBsesslon  of  one  of  several  executors, 
he  may  sue  alone  to  recover  them."  Id.  291k, 
note  n;  OodoL  Prec  c  16,  S  1;  1  Went  224; 
Addison  V.  Overend,  6  Term  R.  766;  Sedg- 
worth  V.  Overend.  7  Term  R.  279;  Broadbent 
V.  Ledward,  11  Adol.  &  B.  209.  In  this  coun- 
try the  same  general  rule  prevails.  Wheel- 
wright V.  Depeyster,  1  Jolins.  471;  Brother- 
son  V.  Hodges,  6  Johns.  108.  The  last  case 
was  trespass  q.  c.  f.,  and  the  court  said: 
"Tboogb  all  the  tenants  in  common  do  not 
Join,  the  defendant  cannot  take  advantage  of 
the  omission  at  the  trial,  or  in  any  other 
way  than  by  pleading  it  in  abatement  This 
Is  the  rule  In  action  for  torts."  See,  also, 
Gilbert  V.  Dickerson,  7  Wend.  440;  White  v. 
Webb,  16  Conn.  302.  "A  defendant  In  an  ac- 
tion of  tort  must  plead  the  nonjoinder  of  a 
co-plalntlff  in  abatement,  and  cannot  rely  up- 
on it  to  defeat  the  action  onder  the  genera! 
issne,  or  avail  himself  of  tt  for  that  purpose 
by  plea  In  bar,  arrest  of  Judgment  or  others 
wise."  Phillips  V.  Cummings,  11  Oush.  470. 
This  rule  was  approved  in  Qent  v.  Lynch,  23 
Md.  64,  and  In  Dalley  v.  Orlmes,  27  Md.  440. 
The  view  which  led  to  the  establishment  of 
this  rule  Is  clearly  expressed  by  Lord  Den- 
man  In  Broadbent  v.  Ledward,  11  Adol.  &  E. 
209,  as  follows:  *Tn  suing  upon  contracts, 
the  rule  has  certainly  been  that  an  the  con- 
tracting parties  must  be  Joined  as  co-plain- 
tiffs, and  advantage  may  be  taken  of  the 
nonjoinder  without  a  plea  in  abatement;  but, 
as  no  express  authority  has  been  shown  for 
the  application  of  this  rule  to  the  action  of 
detinue,  we  shall  decide  against  the  defend- 


ant" And  Patterson.  J.,  «Ud:  *The  mle  at 

to  the  consequences  of  the  nonjoinder  oi  par- 
ties  as  plaintiffs  in  actions  founded  on  con- 
tract Is  not  satlBfactory  la  principle,  and 
ought  not  to  be  extended." 

We  do  not  understand  the  defendant  here 
to  deny  that  the  general  rule  la  aa.  we  have 
stated,  but  he  does  eamratly  contend  that  it 
cannot  properly  be  applied  in  actions  of  re- 
plevin, where  the  Judgment  Is  usually  for 
delivery  of  the  property  to  the  plaintiff  if  he 
is  successful,  because,  be  says,  if  two  or 
more  suits  are  Instituted  against  the  same 
defendant  for  the  same  personal  .property, 
these  Judgments  could  not  both  be  executed, 
aud  hence  that  the  nonjoinder  of  a  co-plain- 
tiff may  be  availed  of  xmder  the  general  Is- 
sue; and  he  contends  that  the  authorities 
sustain  this  contention.  It  is  difficult  to  un- 
derstand, since  the  end  In  view  Is  to  present 
the  case  in  such  shape  as  will  produce  a 
dear  issue  and  'conclude  the  rights  of  all 
proper  parties,  and  since  the  function  of  a 
plea  in  at)atement  Is  to  give  a  better  writ 
why  the  general  mle  should  not  be  applied 
to  actions  in  replevin,  because.  If  applied,  the 
very  difficulty  invoked  by  the  defendant 
would  then  vanish.  He  relies  chiefly  upon 
Massachusetts  and  Pennsylvania  decisions, 
some  of  which  we  will  now  consider.  The 
leading  case  Is  Hart  v.  Fitzgerald,  2  Mass. 
610,  decided  by  Chief  Justice  Parsons  In  1807. 
After  verdict  for  plaintiff,  defendant  moved 
in  arrest  of  Judgment  on  the  ground  that 
plaintiff  was  only  one  of  two  tenants  in  com- 
mon. The  court  said:  "This  irregularity  Is 
not  pleaded  In  abatement  or  in  bar,  but  It  ap- 
pears from  the  plaintiff's  own  showing  In  the 
writ  in  which  he  claims  only  an  undivided 
moiety  of  the  chattels  taken  and  detained; 
and  it  is  a  question  whether  be  can  take  ad- 
vantage of  this  defect  thus  appearing,  or 
whether  he  must  have  pleaded  It  in  abate- 
ment If  there  is  an  analogy  in  the  prin- 
ciples regulating  the  form  of  actions  for  In- 
juries to  chattels  and  of  actions  of  replevin. 
It  would  seem,  from  the  case  of  Addison  v. 
Overend,  that  he  should  have  -  pleaded  In 
abatement  But  is  there  such  an  analogy?" 
Pursuing  this  Inquiry,  the  court  held  that 
"there  were  strong  distinctions  between  ac- 
tions for  injuries  done  to  chattds.  in  which 
only  damages  are  demanded,  and  actions  of 
replevin.  In  which  the  property  is  to  be  de- 
livered to  the  plaintiff,"  and  accordingly  held 
that  where  a  substantial  defect  In  the  writ 
appeared  In  the  record,  the  court  should,  ex 
officio,  abate  the  writ  Thl^  case  was  fully 
considered  by  Judge  Story,  and  disapproved. 
20  years  later,  in  the  case  of  De  W<rff  T. 
Harris,  4  Mason,  638,  Fed.  Cas.  No.  4,221. 
That  was  an  action  of  replevin  for  23  cases 
of  silk.  The  pleas  were  non  cepit  and  prop> 
erty  In  a  stranger.  Judge  Story  said:  "An- 
other objection  to  the  plalntlfTs  right  of  r»> 
covery  In  this  action  Is  that  Captain  Meek 
was  a  Joint  owner  with  the  plaintiff  in  the 
twenty-three  cases  of  silk,  and  that  In  an 
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action  of  replevin  no  recovery  can  ba  had 
lir  one  part  owner  without  Joining  tbe  ottier 
part  ownen  as  plalntlfli  In  the  anlt.  The 
doctrine  Is  undoubtedly  true,  tbat,  where  a 
personal  chattd  Is  owned  by  several  persons, 
an  ought  to  Join  In  a  writ  of  replevin  for 
It,  and  one  part  owner  has  no  right  to  bring 
such  snlt  severally  for  his  own  share.  If  he 
does,  and  the  objection  Is  taken  by  way  of 
plea  In  abatement,  the  writ  will  abate;  and. 
If  he  sues  tor  a  moiety  only  In  his  writ,  the 
court  win,  ex  officio,  abate  It  But  I  am 
clearly  of  opinion  that,  where  the  action  Is 
brought  for  the  whole  chattel,  the  exception 
Is  pleadable  In  abatement  only,  and  Is  not  a 
plea  to  the  merits,  and  that  pleading  over  to 
the  merits  Is  a  waiver  of  it  In  this  case  my 
Judgment  would  be  that  the  exception,  if  It 
were  well  grounded,  comes  too  late.  It  Is 
not  proper  evidence  under  either  of  the  pleas 
filed  by  the  defendant  The  defendant  has 
no  right  to  retain  the  property,  unless  It  be- 
longed to  Geo.  De  Wolf,  the  plaintiff's  broth- 
er; and  it  Is  of  no  consequence  to  him  [de- 
fendant] If  the  plaintiff  Is  part  owner  only, 
fOr,  as  against  every  one  but  the  other  part 
owner,  or  some  person  claiming  his  title,  he 
has  a  right  to  the  possession  of  the  whole,  a 
fortiori  he  has  against  a  wrongdoer.  Nor 
do  I  think  that  the  cases  cited  from  the 
Uassachnsetts  Reports  contradict  this  doc- 
trine, and,  tf  there  be  any  contradiction  in 
them,  I  should  Incline  to  follow  the  earlier 
authorities,  as  standing  on  the  better  legal 
reasoning."  The  cases  referred  to  were  Hart 
V.  Fitzgerald,  supra;  Bank  v.  Stubbs,  9, 
Mass.  422;  Gardner  v.  Dutch,  9  Mass.  427; 
rage  V.  Weeks,  13  Mass.  190;  Ladd  v.  Bil- 
lings, IB  Mass.  IS;  and  of  the  same  character 
are  the  laier  cases  of  Hackett  v.  Potter,  131 
Mass.  60;  Pay  v.  Duggan,  18S  Mass.  242; 
and  Corcoran  v.  White.  146  Bfass.  829.  16 
G.  636.  The  authority  of  Judge  Parsons  Is 
very  high,  but  that  of  Judge  Story  may  be 
safely  regarded  as  higher.  Besides,  Judge 
Story  points  ont  that  In  Hart  v.  Fitzgerald 
the  defect  appeared  In  the  plaintiff's  writ 
which  showed  upon  its  face  that  be  sued  only 
for  a  moiety  of  the  logs,  whereas  In  De  Wolf 
V.  Harris,  aa  In  the  case  at  bar,  the  plain- 
tiff sued  for  all  the  chattels  mentioned  In 
the  writ  This  Is  an  Important  distinction, 
since  It  removes  all  difficulty  as  to  delivery 
of  an  undivided  interest.  This  was  adverted 
to  by  the  court  in  Hackett  v.  Potter,  supra, 
which  was  replevin  for  seven-eighths  of  a 
veesel,  and  where  it  was  said,  "It  is  not  nec- 
essary to  consider  whether  a  part  owner  of 
a  chattel  may  maintain  replevin  for  the 
whole  chattel  against  a  defendant  who  has 
no  right  to  it  If  the  nonjoinder  of  the  other 
ownw  Is  not  pleaded.  That  Is  quite  a  dif- 
ferent question  from  the  one  here  presented. 
The  decisive  objection  to  this  action  Is  that 
It  calls  for  the  delivery  of  a  fractional  part 
of  a  chattel  to  the  plaintiff,  of  which  deliv- 
ery cannot  be  made  without  delivering  to  him 
the  whole  chattel,  in  which  others  have  rights 
of  ownetshlp.** 


In  WrtsAt  V.  Bcainett,  8  Barb.  461,  It  was 
held,  on  full  oonsIderatlfHi,  that  the  principle 
that  in  actions  ex  delicto  the  omission  of  a 
party  who  ought  tQ  Join  as  a  co-plaintiff  can 
only  be  objected  to  by  plea  in  abatement  or 
upon  the  trial  In  mitigation  of  damages,  ap- 
plies to  the  action  of  rej^evln;  and  an  able 
and  Instroctive  oidnion  was  delivered  by 
Judge  All^  afterwards  a  distinguished  mem- 
ber of  the  court  of  appeals  of  New  York. 
In  that  case,  as  In  this,  the  action  was  re- 
plevin in  the  detlnet  and  the  pleas  were  the 
same  as  here.  Mr.  Poe  classes  detinue  among 
the  actions  ex  delicto  (1  Poe,  PL  fi  162),  and 
states  (section  15^  that  It  Is  for  the  most 
part  superseded  by  replevin,  and  (section  801) 
tltat  It  is  preferable  to  replevin  wliere  the 
plaintiff  Is  Indifferent  whether  he  recover 
the  goods  or  the  value.  In  Benesch  v.  Weil, 
e9  Md.  279. 14  Atl.  666,  this  court  said:  "The 
difference  resnlting  from  the  form  of  alle- 
gation in  replevin  Is  that,  where  the  dedara- 
tion  is  In  the  detlnuit  tiie  idalntiff,  If  he  re- 
covers, has  adjudged  to  him  the  right  of  pos- 
session of  the  goods  and  chattels,  and  dam- 
ages for  their  detention  only,  but  where  the 
declaration  is  in  the  detlnet  the  plaintiff,  If 
he  be  entlUed  to  recover.  Is  entitled  to  have 
awarded  him  as  well  the  value  of  the  goods 
as  damages  for  their  detention.**  That  au- 
thority relieves  tills  case  of  all  difficulty  as 
to  the  form  and  execution  of  any  judgment 
which  may  be  obtained  by  the  plaintiff,  and 
is  In  entire  accord  with  the  inlncit^es  an- 
nounced In  Wright  V.  Bennett  as  follows: 
"The  plaintiff,  aa  one  of  the  Joint  owners  of 
the  property,  is  entitied  to  the  possession  aa 
against  a  stranger.  In  which  position  the  de- 
fendant stands,  as  he  does  not  connect  him* 
self  with,  the  tltie  of  the  other  owners,  who 
have  been  omitted  aa  plalntifCs,  and  there  is 
great  propriety  fa  holding  him  to  bis  plea  in 
alMtement  If  he  desires  to  avail  himself  of 
that  omission;  and  the  bare  fact  that  the 
plaintiff,  with  others,  and  not  alone,  owns 
the  property,  Is  no  bar,  either  under  the  plea 
of  non  detlnet  or  when  specially  pleaded, 
though  It  would  be  proper  matter  for  plea  In 
abatement  There  Is  certainly  nothing  In  the 
nature  of  the  action  to  distinguish  It  from 
any  other  action  of  tort  As  a  stranger,  there 
is  no  good  reason  why  he  should  be  permit- 
ted, by  a  technical  defense,  to  defeat  the 
claim  of  a  person  enUtiecL  to  the  possession 
of  the  proper^  as  against  him.  The  innper- 
ty  has  been  taken  from  him  [under  the  writ] 
by  a  person  lawfully  entitied  to  it  and  he 
cannot  be  made  liable  to  the  other  Joint  own- 
ers; or  if  the  property  has  not  been  actually 
replevied  and  delivered,  and  the  action  is 
prosecuted  to  recover  the  value,  the  owner- 
ship of  the  others  can  be  given  in  evidence 
in  mitigation  of  damages.  Ths  caption  Is 
equally  tortious,  when  committed  by  a  stran- 
ger, whether  the  possessor  Is  the  sole  owner 
of  the  property,  or  the  owner  In  common 
with  others.  In  Hart  v.  Fitzgerald,  2  Mass. 
60^  the  Judgment  was  arrested,  not  because 
one  of  several  Joint  owners  had  bron^t  ra- 
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pterin  for  It  without  Jolninf  the  others,  bat 
because  be  had  brought  action  for  an  undl- 
Tlded  share,  which  could  not  be  dellrered.'* 
The  doctrine  of  Wright  Bennett  Is  held 
In  Ohaffee  t.  Harrington,  60  Vt  718,  15  AtL 
SEiO.  Ohaffee  and  Crampton  Jointly  owned 
the  hone  in  eontroTersy,  which  was  In  Chaf- 
fee's possession,  when  It  strayed  away  and 
was  seized  by  Harrington,  and  the  court  said: 
"One  Joint  owner  can  maintain  ret^evln  in 
his  own  name  to  recover  a  chattel,  against 
one  whose  right  to  It  is  not  superior  to  his." 
This  decision  was  under  a  statute  that  where 
goods  are  unlawfully  taken  or  detained  from 
the  owner,  or  person  entitled  to  the  posses- 
sion thereof,  such  owner  or  other  person  may 
cause  them  to  be  replevied;  but  It  is  not  per- 
ceived that  such  a  statute  can  atford  any  bet- 
ter grounds  for  such  right  to  recover  than 
do  such  decisions  of  this  state  as  Iron  Co.  v. 
TUghman,  13  Md.  79,  and  Smith  v.  Wood,  31 
Md.  203,  which  declare  that  the  right  of  pos- 
session alone  will  sustain  this  action.  The 
Maryland  cases  of  McElderry  v.  Flannagan's 
Adm'r,  i  Har.  &  Q.  808,  FerraU  v.  Kent,  4 
am,  209,  and  Cheney  v.  Transportation  Line, 
69  Md.  661,  cannot  be  regarded  as  going  fui^ 
ther  than  holding  that  one  tenant' In  common 
cannot  recover  In  replevin  from  his  co-tenant, 
because  their  right  of  possession  is  In  all  re- 
spects equal.  In  Newton  v.  Qardner,  24  Wis. 
232,  it  was  held  that  where,  In  replevin,  the 
verdict  finds  plaintiff  and  defendant  to  be 
tenants  in  common  of  the  property,  posses- 
sion may  be  awarded  to  one  of  them,  it  the 
evidence  shows  an  agreement  to  that  effect 
between  them;  but  we  have  no  occasion  ta 
express  any  opinion  whether  this  would  be 
so  held  In  Maryland.  The  ai^TellaDts  rely, 
also,  upon  Beinhelmer  v.  Hemingway,  35  Pa. 
St  438,  In  which  Judge  Strong  said  that  the 
plea  of  property  in  replevin  imposes  on  plain- 
tiff the  necessity  of  establishing  his  title  and 
his  right  to  the  possession,  and  that  this  right 
must  of  necessity  be  exclusive.  In  order  to 
warrant  a  delivery  of  the  property  to  blm. 
This  case  was  pressed  upon  the  supreme 
court  of  Pennsylvania  In  Fei^uson  v.  Raffer- 
ty,  128  Pa.  St.  361,  18  AtL  484;  but  the  court 
declined  to>  be  bound  by  It,  as  the  defendant 
there  set  up  an  adverse  title  to  the  property, 
derived  In  good  faith  from  the  other  co-ten- 
ant, whereas  In  Ferguson  v.  Rafferty,  as  In 
the  present  case,  "the  defendant  literally 
claimed  upon  the  very  title  which  he  derived 
from  the  plaintiff,  and  sought  to  Impeach  it 
for  the  mere  purpose  of  avoiding  payment 
of  the  purchase  money,  which  be  certainly 
cannot  do." 

We  adopt  the  reasoning  and  results  of  the 
decisions  In  the  cases  of  De  Wolf  v.  Harris, 
4  Mason.  615,  Fed.  Cas.  No.  4,221,  Wright  v. 
Bennett,  3  Barb.  451.  and  Fencuson  v.  Raf- 
ferty, 128  Pa.  St  337,  18  AU.  484;  and  we 
are  therefore  of  opinion  that  the  two  prayers 
of  the  defendant  by  which  the  Jury  were 
practically  directed  to  Qnd  for  the  defendant 
should  have  been  rejected.  For  the  error  in 


granting  these  iMrayers  the  Judgment  below 
must  be  reversed.  Jndgment  reversed,  with 
costs  above  and  below,  and  new  trial  ordered. 


(n  R.  I.  216> 

OBNGABELLB  r.  NEW  YOBK,  N.  B.  *  B. 
E.  CO. 

(Sapceme  Oonrt  of  Rhode  Island.  March  S. 

1890.) 

PBTITION  FOR  NBW  TRIAL— PARTIES. 

1.  A  petition  in  the  supreme  coort  for  a  new 
trial,  being  in  the  nature  of  an  appeal,  will  be 
dismissed,  in  an  octlon  where  there  were  two 
joint  plaintifFs.  and  only  one  of  tbem  presents 
the  petition. 

2.  Under  Gen.  Laws,  c.  194,  $  16,  which  pro- 
vides that,  in  all  suits  by  or  against  a  married 
woman,  she  shall  sue  and  be  sued  alooe,  a  hus- 
band and  wife  cannot  Jointly  sue  for  debts  due 
to  them  severally. 

Action  by  J  (din  Gencardle  ud  wife  against 
the  New  York,  New  ^aven  &  3:artford  Ball- 
road  Company.  Plalntiflta  were  nonsuited, 
and  plaintiff  John  Oencarelle  presents  peti- 
tion for  new  trial.   Petition  dismissed. 

A.  B.  Crafts,  for  plaintiff.  David  3.  Baker 
and  John  W.  Sweeny,  for  defendant 

TILLINOHAST.  J.  This  is  assnmpslt  to 
recover  for  services  rendered  in  twardlng, 
nursing,  and  taking  care  of  one  Teresa 
AguIIno,  who  was  seriously  Injured  while 
alighting  from  a  passenger  train  on  defend- 
ant's railroad  at  Westerly,  R.  I.  The  action 
Is  baaed  on  an  alleged  contract  made  with 
ithe  defendant  corporation  by  one  Tanto 
Turanlno,  who.  It  Is  alleged,  was  authorized 
by  EUsha  B.  Potter,  the  assistant  claim 
agent  of  the  defendant  to  do  and  have  done 
whatever  was  necessary  In  taking  care  of 
and  nursing  the  Injured  woman.  At  the  trial 
of  the  case  In  the  common  pleas  division  the 
plaintiff  was  nonsuited,  and  the  case  is  now 
before  us  on  the  petition  of  the  plaintiff  John 
Oencarelle  for  a  new  trial. 

The  defendant's  counsel  takes  the  point 
among  others,  that  the  petition  Is  not  prop- 
erly before  us,  because  one  of  the  plaintiffs, 
via.  Marcangela  Oencarelle,  is  not  Joined 
therein.  We  think  the  point  Is'well  taken. 
The  action  being  a  Joint  one.  It  follows  that 
the  petition  for  a  new  trial  must  also  be 
Joint  as  otherwise  the  party  plaintiff  Is  not 
before  the  court  A  petition  for  a  new  trial, 
under  the  statute,  Is  in  the  nature  of  an  ap- 
peal, and  It  Is  well  settled  that  In  Joint  ac- 
tions all  the  plaintiffs  or  defendants,  as  the 
case  may  be,  must  Join  in  the  appeal.  Cnrry 
V.  Stokes,  12  R.  L  52;  ElUott  App.  Proa  » 
138,  839. 

Other  errors  suggrat  themselves  In  connec- 
tion with  the  case.  The  plaintiffs  are  hus- 
band and  wife,  and  the  evidence  shows  that 
the  claim  on  which  the  action  Is  based  Is  not 
Joint,  but  several;  and  hence,  under  the  stat- 
ute, they  must  sue  alone.  Gen.  Lews  R.  I. 
e.  194,  §  16;  "In  all  actions,  suits  and  pro- 
ceedings, whether  at  law  or  in  equity,  by  or 
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against  a  married  woman,  aba  shall  sue  and 
be  sued  alone." 

The  bill  filed  with  the  declaration,  setting 
out  the  plaintiff's  claim,  Includes  the  board, ' 
lodging,  etc.,  of  Alfonzo  Agullno,  the  hus- 
band of  said  Teresa,  for  nine  weeks;  but 
there  is  no  evidence  that  the  defendant 
agreed  to  take  care  of  him,  nor  does  the  evi- 
dence show,  except  in  a  very  general  and 
vagae  way,  the  extent  or  value  of  the  serv- 
ices rendered  to  said  Teresa  Individually. 
So  that,  even  assuming  that  the  action  was 
rightly  brought,  and  that  the  plaintiffs  are 
entitled  to  compensation,  It  would  be  prac- 
tically Impossible  to  determine  the  amount 
thereof  from  the  record  of  the  case  before 
OB.  A  due  regard  to  the  orderly  method  of 
procedure  would  have  avoided  the  difficulties 
suggested.  As  the  case  is  not  properly  be- 
fore us,  the  petition  must  be  dismissed.  Pe- 
tition for  new  trial  dismissed. 


<SS  N.  H.188) 

WALLACB  et  aL  T.  GLASGOW  INT.  00. 
etaL 

(Sfipreme  Court  of  New  Hampshire.  StraftWd. 

Manh  IB.  189fi.) 
OARNISHUENT-INSOLVSNCT-^nnuiDIOTIOZI. 

1.  Where  G.,  la  accordance  with  hia  contract 
of  purchase  from  N.,  conveyed  the  property  by 
deed  of  tnut  to  L.  to  secure  to  F.  the  balance  of 
purchase  money,  $64,000  (6.,  by  the  deed  of 
trust,  an«elnx  to  keep  the  property  Insured  for 
at  least  $40,000  for  the  benefit  of  the  trust),  and, 
OD  the  buildings  bumlnir,  Q.  and  F.  agreed  that 
the  insurance  money,  when  paid,  should  be  pla- 
ced in  the  hands  of  W..  to  be  hold  subject  to  the 
conditions  of  the  trust  deed,  the  money  is  not 
subject  to  garnishment  in  the  Iiands  of  A.  by  sn- 
cAher  creditor  of  G.,  the  agreement  not  being 
franduient  as  to  creditors;  and  it  is  immaterial 
that  only  part  of  the  insurance  money  Is  paid 
to  W.  before  the  writ  is  served  on  him. 

2.  Where  G.,  the  principal  defendant  In  a  for. 
eign  attachment,  is  a  corporation  of  the  state  of 
v.,  having  its  domicile  in  that  state,  and  Is  in- 
solvent and  in  the  hands  of  a  receiver  appoint- 
ed by  the  United  States  circuit  court  for  ue  dis- 
trict of  v.,  and  L  has  been  ordered  by  that  court 
to  collect  money  pledged  by  6.  to  secure  its 
creditor,  F.,  which  has  been  garnished  by  anoth- 
er creditor  of  G.,  the  money,  if  collected  by  L- 
will  be  subject  to  the  orders  of  that  court;  and 
it  will  be  for  it  to  determine  whether  F.  is  en- 
titled thereto,  or  whether,  under  the  laws  of 
v.,  it  shaU  be  held  for  the  benefit  of  all  the 
creditors. 

Exceptions  from  Strafford  county. 

Foreign  attachment  by  E.  &  E.  G.  Wallace 
against  the  Glasgow  Investmeut  Company, 
defendant,  and  George  B.  Wallace,  trustee. 
Ttie  fund  was  claimed  by  S.  H.  Letcher. 
There  was  a  decision  In  favor  of  claimant, 
and  jdalntifTs  except   Bzceptlona  overruled. 

Jane  1,  1891,  the  defendants  received  from 
the  Natural  Bridge  Park  Association  a  deed 
(tf.  land  In  Virginia,  on  which  waa  a  ho- 
tel  and  other  buildings,  npon  certain  condl- 
tloii^  (Ku  of  Which  waa  that  they  should  as- 
■ome,  gnaranty,  and  secun  by  deed  of  trust 
of  this  propwty  tlie  payment  of  the  bahmce  of 
the  pnrehase  money  then  due  to  the  Natural 


Bridge  Forest  Company.  In  compliance  with 
this  condition  the  defendants  on  that  day 
prepared  a  deed  of  this  property  to  Letcher, 
by  the  terms  of  which  It  was  to  be  held  in 
trust  by  him  to  secure  the  payment  of  the 
principal  and' Interest  of  90  bonds,  of  $1,000 
each,  to  be  Issued  by  the  defendants,  payable 
to  the  Natural  Bridge  Forest  Company.  This 
deed  waa  signed  In  Jtme,  1891,  but  was  qot 
acknowledged  until  August  22,  1881,  nor  de- 
livered to  Letcher,  the  trustee,  or  recorded, 
until  December  30,  1891,  when  the  Indebted- 
ness had  been  reduced  from  $90,000  ta  $64,000. 
Bonds  to  the  latter  amount  only  were  Issued. 
By  the  terms  of  the  trust  deed,  the  defendants 
also  agreed  to  keep  the  buildings  and  prop- 
erty Insured  for  the  benefit  of  the  trust  to  the 
extent  of  at  least  $40,000.  October  21,  1891, 
the  hotel,  which  was  a  substantial  part  of  the 
property,  waa  destroyed  by  fire.  November 
12.  1891,  the  defendants  and  the  Natural 
Bridge  Forest  Company  agreed  "that  the  mon- 
ey to  be  received  by  the  Gla^ow  Investment 
Co.  from  Insurance  on  Forest  Inn  Hotel  and 
Its  contents  ^11,  when  the  same  Is  paid  by 
the  Insurance  companies,  be  placed  In  the 
hands  of  George  S.  Wallace  upon  special  trust 
to  be  held  by  the  said  Wallace  subject  to  the 
provisions  and  conditions  of  a  deed  of  trust 
executed  by  the  Glasgow  Investment  Go.  to 
H.  Leteher,  trustee,— said  deed  bearing 
date  June  L  1891,— not  yet  delivered."  In 
compliance  with  this  agreement  a  part  ot  the 
insurance  money  was  paid  to  Wallace  on  or 
before  December  23.  1891,  and  the  balance 
in  March,  1892.  The  agreement .  was  not 
fraudol^t  as  to  creditors.  February  10, 1892, 
the  plaintiffs  brought  this  action,  and  attach- 
ed the  funds  In  the  hands  of  Wallace.  Their 
claim  is  not  a  part  of  the  bonded  Indebtedness 
secored  by  the  trust  deed.  Letdier,  In  behalf 
of  the  bondht^ers,  claims  the  fnnds  as  a 
part  of  the  trust  fund  to  secure  the  payment 
of  the  bonda  The  amount  of  the  bonded  In- 
debtedness is  $64,000  and  Interest.  A  receiv- 
er of  the  defendant  company  has  been  ap- 
pointed by  the  United  States  circuit  court  for 
the  Western  district  of  Virginia,  and  August 
8,  1892.  Letcher  was  authorized  bv  a  decree 
of  that  court  to  collect  the  funds  In  contro- 
versy. The  idalntiffs  also  claimed  title  to  the 
funds  under  certain  Virginia  statutes.  It  was 
held  that  the  claimant  was  entitled  to  the 
funds,  the  trustee  was  dlschaiged,  and  the 
plalDtlffs  excepted. 

EOmer  J.  anart,  John  XklT^  and  Frank  8. 
Streeter,  tot  ^aintUEi.    Oalvln  Page,  for 

claimant. 

WALLACD.  J.  The  question  to  be  deter- 
mined Is  whetiier  the  insurance  money  In  the 
hands  of  the  trustee  shall  be  held  by  the  plain- 
tlfTs  for  the  satisfaction  of  their  claim  against 
the  defendants,  or  by  the  claimant  for  Oie 
benefit  of  the  defendants*  bondholders.  It  la 
a  general  rule  that  In  the  absence  of  fraud  the 
attaching  creditor  haa  no  greats  rights 
against  the  trustee  than  the  defendant  would 


Digitized  by  Google 


176 


44  ATLAKna  REPOBTER. 


<N.H. 


hare  In  an  action  broaght  by  him  against  the 
tniBtee.  and,  as  the  trustee  process  Is  an 
equitable  proceeding,  the  trustee  can  be  char- 
ged for  only  inch  sum  aa  the  defendant  could 
equitably  recover  against  him.  Leland  t. 
Sabln,  27  N.  H.  74;  Forlst  t.  Bellows,  69  N. 
H.  229:  Garter  r.  Paper  Oo.,  6S  N.  H.  17,  17 
Atl.  97i}.  The  defendants  could  not  recover 
th]fi  money  in  a  suit  against  the  trustee.  In 
the  face  of  the  condition  npon  which  they  pur- 
chased the  property.  They  agreed  to  secure 
the  balance  of  the  purchase  money  then  due 
by  a  deed  of  trust  of  the  property.  The  deed 
of  trust  given  to  Letcher  In  compliance  with 
that  condition  provided  that  the  property 
ihould  be  held  to  secure  the  payment  of  the 
bonds,  and  sbonld  be  insured  for  the  benefit 
of  the  tmst;  while  the  supplemental  agree- 
ment, made  after  the  buildings  were  bnmed, 
provided  that  the  insurance  money  should  be 
paid  into  the  hands  of  the  trustee,  to  be  held 
"subject  to  the  provisions  and  conditions"  of 
the  trust  deed.  These  agreements  would  pre- 
clude a  recovery  In  such  an  action.  By  these 
Instruments,  executed  before  the  commence- 
ment of  the  plaintiffs'  suit,  the  defendants 
placed  Oils  money  beyond  their  controL  It 
was  pledged  as  security  for  the  payment  of 
the  bonds  given  for  the  purchase  money  of 
the  property,  ta  accordance  with  the  condition 
upon  which  the  property  was  conveyed.  In 
the  light  of  these  agreements  and  conveyan- 
ces, the  defendants  have  no  legal  right  or 
eqnltabl&  claim  to  this  money,  as  against 
Letcher,  who  claims  it  in  behalf  of  the  bond- 
holders for  whose  benefit  It  was  pledged.  Nor 
have  the  plaintiffs  any  better  claim  than  the 
defendants,  as  it  was  found  the  agreement 
was  not  fraudulent  as  to  creditors. 

The  fact  that  part  of  the  insurance  money 
was  not  paid  into  the  hands  of  the  trustee 
until  after  the  lime  of  the  service  of  the  plaln- 
tllfB*  writ  upon  blm  can  make  no  difference. 
Before  that  time  the  trust  deed  had  been  exe- 
cuted and  delivered,  and  the  supplemental 
agreement  of  November  12,  1891,  absolutely 
fixing  the  right  of  the  bondholders  to  have 
this  money  held  as  security  for  the  bonds,  had 
been  made. 

The  Virginia  statutes  do  not  change  the  re- 
sult The  principal  defendant  is  a  Virginia 
corporation,  having  Its  domicile  in  that  state. 
It  is  insolvent,  and  for  more  than  two  years 
has  been  in  the  bands  of  a  receiver  appointed 
by  the  United  States  circuit  court  for  the 
VTestem  district  of  Virginia.  The  claimant 
has  been  ordered  by  that  court  to  collect  this 
fund.  As  he  is  acting  under  the  order  of  that 
L'ourt,  the  money,  if  recovered  by  him,  will  be 
subject  to  Its  order;  and  It  will  be  for  that 
court  to  determine  whether  the  forest  com- 
oany  Is  entitled  to  the  fund,  or  whether,  un- 
der the  Uws  of  Virginia,  It  shall  be  held  for 
the  benefit  of  all  the  credltom.  Exceptions 
orenuled. 

S&nTH  and  CLABE,  JJ.»  did  not  sit  The 
otbos  ooncorred. 


(«8  N.  H.  i91> 

HAYES  «l  aL  T.  BOLLINB  et  at 
COISATH  T.  BOLLZNS  et  aL 
(Sapreme  Conrt  of  New  Hampshire.  Strafford. 
March  15,  189G.) 

row  HABRIAOB— PROPBBTT  RIGHTS. 

Under  Gen.  Laws,  c  180,  SS  1.  2,  prohib- 
iting marriage  of  cousins,  and  chapter  ISO,  |  3, 
end  chapter  182;  {  1,  declaring  void  such  a  mar- 
riage if  solemnized,  the  sorvivlng  party  thereto 
has  no  rights  by  reason  thexeot  In  the  property 
of  the  other. 

Two  bills— one  by  Qbarles  SL  and 
another  agaimft  Amos  Ij.  Rollins  and  another, 
trustees  and  execntora  of  the  will  of  Reuben 
Hayes,  and  othen^  and  the  other  bj  Samfael 
B.  Oolbath  against  Amos  U  Bolllns  and  oth- 
ers—to determine  the  rights  of  the  parties  In 
property  In  which  Samuel  E.  Oolbsth  dalm- 
ed  an  Interest  aa  the  snrrlTlng  husband  of 
Carrie  J.  0<m>ath.  Facts  fonnd  by  the  court 
Samuel  E.  and  Carrie  J.  wm  con^ns.  Both 
resided  in  this  state  at  the  time  of  tbeir  mar- 
riage here.  In  1889,  and  thereafter  until  ber 
decease.  Case  discharged. 

George  E.  Oo<Arane,  for  C.  B.  and  M.  B. 
Hayes.  Cogswell  &  Blackstone,  for  Rollins 
and  Cate,  trustees.  Felker  A  Peart  for  Sam- 
uel B.  Oolbattt 

WALLACE,  J.  The  statute  In  force  at  the 
time  of  the  marriage  In  question  prohibited 
the  marriage  of  cousins  (Oen.  Laws,  c.  180, 
M  1,  2),  and  provided  that  "every  marriage 
contracted  by  parties  within  the  degrees  pro- 
hibited by  the  two  preceding  sections  is  in- 
cestuous and  void,  and  the  issue  of  such  mar- 
riage illegitimate."  Id.  c.  180.  S  3.  It  also 
provided  that  "all  marriages  prohibited  by 
law  on  account  of  the  consanguinity  or  af- 
finity of  the  parties,  •  •  •  If  st^emniz- 
ed  in  this  state,  shall  be  absolutely  void  with- 
out any  decree  of  divorce  or  other  legal  pro- 
cess." Id.  c.  182,  I  1.  Under  the  common 
law,  the  canonical  Impedimenta  of  consan- 
guinity and  affinity  only  rendered  a  marriage 
voidable.  Until  set  aside,  it  was  practically 
valid.  Some  of  the  American  courts,  follow- 
ing this  doctrine,  have  construed  statutes 
declaring  such  marriages  void  as  meaning 
voidable,  when  such  construction  'was  not 
expressly  precluded  by  the  terms  of  the  stat- 
ute. 1  Bish.  Mar.  &  Dlv.  19  106,  112,  820. 
Bat  our  statute,  which  expressly  provides 
that  marriages  within  the  prohibited  degrees 
shall  be  absolutely  void,  without  any  decree 
of  divorce  or  other  legal  process,  renders  this 
marriage  void.  It  Is  Impossible  to  put  any 
other  construction  upon  the  statute  without 
doing  violence  to  the  English  language,  and 
defeating  the  clearly  expressed  intention  of 
the  l^Islature.  Blalsdell  r.  Bickum,  139 
Mass.  250,  1  N.  E.  281.  The  marriage  be- 
tween these  parties  being  absolutely  void 
without  any  Judicial  process  or  decree^  Sam- 
uel E.  can  take  thereby  no  interest  In  tike  es- 
tate of  Carrie  J.  Caw  dlschaisa&  AR  eoD* 
cnrred. 


Digitized  by  Google 


IN  BE  TBENIOX  BT.  BY.  CO. 


177 


(58  H.  J.  B.  683) 

In  re  TRENTON  S!T.  RT.  00. 
(Oonrt  ot  Errors  and  Appeals  of  New  Jeney. 
Oct.  9,  180».) 
RAIUtOAS  CROSSING— INTBR3BCTI0N  WITH 
8TRBBT  KAILWAT-^EtrmON. 

1.  Tn  an  applicatioD,  under  the  act  of  March 
22,  1895  (2  Gen.  St.  p.  2117),  to  regulate  the 
mode  of  crossing  a  steam  railroad  by  a  street 
railway,  authori^  being  given  to  the  chaDcellor, 
nDd«  specified  condltloDs,  to  direct  the  mode 
of  croBslng,  the  petitioner  most  show,  by  doe 
proof,  that  bis  application  la  witUn  the  terms 
of  the  statute. 

2.  The  petition,  TerI6ed  by  affidsTlt  and  served 
under  chancery  rnle  138,  la  not  sufDoient  proof 
to  establish  jurisdictional  facta  ai  to  which  the 
oath  of  the  affiant  is  not  competent  evidence. 

(Syllabus  by  the  Court.) 

Appeal  from  court  of  chancery. 

In  the  matter  of  the  application  of  the  Tren- 
ton Street-Rallway  Company  to  regulate  the 
mode  of  croeslnf  tbe  track  operated  by  the 
PennsylTanla  Railroad  Company  In  tbe  town- 
ship of  Hamilton,  In  tbe  county  of  Mercer. 
Decree  tw  petitioner,  and  the  Pennsylvania 
Railroad  Company  appeals.  Reversed. 

Cha&  B.  Gummere  and  Alan  H.  Strong,  for 
appellant  Robert  S.  WoodnMI  ftnd  Jobn  H. 
Ba<AeB,  for  respondent. 

VAN  EtTCKEL,  J.  The  Trenton  Btreet- 
BaUway  Company,  a  corporation  operating  an 
electric  street  railroad  In  tbe  city  of  Trenton, 
on  tbe  8tb  day  of  December,  A.  D.  1886,  as  Is 
alleged,  obtained  tbe  consent  of  the  town- 
abip  committee  of  the  township  of  HamiltMi 
to  farther  extend  its  line  of  street  railway 
from  White  Horse  to  Yardvllle,  on  and  across 
what  was  then  tbe  Crosswieks  and  Trenton 
tmnplke.  In  the  construction  of  this  latter 
extension,  It  Is  necessary  to  cross  the  tracks 
of  tbe  Pennsylvania  Railroad  Company  near 
YardvOIe.  On  tbC  8th  of  April,  1880,  tbe 
street-railway  company  applied  to  tbe  chan- 
cellor to  define  tbe  mode  in  which  such  cross- 
ing should  be  made,  under  tbe  provisions 
of  Act  March  22,  1806  (2  Gen.  St  p.  2717), 
urtilcb  reads  as  follows: 

"Section  1.  That  whenever  tbe  route  of  any 
steam  or  electric  railroad  hereafter  to  be  coo- 
Btmcted  shall  cross  at  points  ontslde  of  tbe 
Ihnits  of  cities  the  Une  of  any  steam  railroad 
In  this  state,  such  crossing  shall  be  made  In 
ancb  way  as  wUl  inflict  the  least  Injury  upon 
the  i^htB  of  the  company  owning  or  operat- 
ing the  railroad  Intended  to  be  crossed,  and 
as  will  afford  proper  protection  to  tbe  public; 
and  no  company  shall  hereafter  construct  any 
steam  or  electric  railroad  across  the  line  of 
any  steam  railroad,  except  within  the  limits 
of  a  dty,  until  It  shall  have  first  made  appH- 
cstlon  to  the  chancellor  of  this  state  to  de- 
fine the  mode  In  which  such  crossing  shall  be 
made,  and  It  shall  thereupon  be  tbe  duty  of 
the  chancellor,  after  causing  reasonable  no- 
tice of  such  application  to  be  given  to  tbe  mu- 
nldpal  anthorltlea,  and  also  to  the  corpora- 
tion owning  or  operating  the  railroad  Intend* 
ad  to  be  crossed,  to  define  by  his  decree  tbe 
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mode  in  which  such  crossing  shall  be  made^ 
and  If,  in  his  Judgment,  It  Is  reasonably  prac- 
ticable, and  public  safe^  so  requires,  to  avoid 
a  grade  Grossing,  he  may.  In  his  discretion, 
hla  decree,  define  and  regnlate  tbe  mode 
and  manner  of  sodi  crossing,  snd'  ttieieiipoD 
such  crossing  rtiaU  he  made  In  fb»  mode  d^ 
fined  by  such  decree,  and  In  no  other  way. 

"Sec.  2.  That  oosdngs  of  steam  railroads, 
by  steam  or  electric  railroada,  within  the  lim- 
its of  cities,  shall  be  made  subject  to  tbe 
present  existing  laws  In  reghrd  to  tbe  same." 

Tbe  vice  chancellor  to  whom  tbe  cause  was 
referred  ordered  the  crossing  to  be  at  grade 
of  the  said  road  of  the  steam  nUlroad  ccnnpap 
ny.  From  this  decree  tbe  appeal  Is  taken. 

Tbe  validity  of  the  decree  Is  challenged  by 
the  appellant  on  the  ground  that  the  state- 
ment of  facts  recited  In  tbe  petition  of  the 
street-railway  company  was  not  established 
before  tbe  vice  chancellor  by  proofs  sllunde, 
and  that  therefore,  the  chancellor  was  with- 
out Jurisdiction  to  make  the  decree.  The  peti- 
tion, verified  by  affidavits,  was  served  upon 
the  steam-raUroad  company  by  direction  of 
the  chancellor,  and  was  permitted  to  be  used 
on  the  bearing  by  tbe  vice  chancellor,  not- 
withstanding the  objection  of  the  appellant. 
The  petitioner  claimed  that  tbe  verified  peti- 
tion was  competent  and  sufficient  evidence, 
under  rule  188  of  the  court  of  chancery, 
which  provides  that  "affidavits  and  petitions 
duly  sworn  to,  on  which  orders  to  show  cause 
may  be  granted.  If  served  as  affidavits,  may 
be  nsed  on  the  hearing  of  the  order  to  show 
cause." 

The  Jurisdictional  facts  set  forth  in  tbe  pe- 
tition are,  viz.: 

Corporate  existence  of  the  Trenton  Street- 
Rallway  Company  by  the  consolidation  of 
four  electric  street-railway  companies.  The 
grant  by  the  Crosswieks  &  Trenton  Turnpike 
Company  to  the  Trenton  Street-Rallway  Com- 
pany of  tbe  right  and  privilege  to  construct  a 
street  railway  upon  its  said  tunipike,  pursu- 
ant to  Act  March  16. 1898  (3  Gen.  St.  p.  3246). 
Tbe  power  of  the  chancellor  to  intervene  Is 
granted  by  tbe  legislative  act  only  in  cases 
where  the  Jurisdictional  facts  are  made  to 
appear,  and  they  must  be  established  by 
competent  evidence.  The  petitioner  relied  up- 
on the  chancery  rule  to  give  tbe  quality  of 
legal  evidence  to  the  affidavits  annexed  to 
the  petition  In  support  of  the  alleged  Jurisdic- 
tlonal  facts,  and  submitted  no  other  testi- 
mony; but  that  rule  is  not  applicable  to 
proceedings  under  Act  March  22,  1805,  to  es- 
tablish facts  not  peculiarly  within  tbe  knowl- 
edge of  the  affiants.  -  Such  affidavits  cannot 
be  accepted  as  competent  proof  of  the  corpo- 
rate existence  of  tbe  street  railway,  or  of  the 
grant  by  tbe  turnpike  company  to  tbe  street 
railway.  Those  sre  basic  facta,  and  until 
they  are  made  to  ai^pear  tbe  chancellor  Is 
without  authority  to  act  Legal  proof  can- 
not be  dispensed  with,  under  this  statute,  by 
the  mie  of  court  The  appellant  did  not  file 
an  answCT  to  the  petition,  Irat  denied  tbe  rl^t 
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of  the  cbaocellor  to  make  13ie  decree  wttbont 
other  proof  tban  the  verified  petition.  In  Cox 
r.  Halsted,  2  N.  J.  Eq.  Sll,  It  was  held  that 
on  an  application  by  petltlcmar,  TerlQed  by 
afildavit  of  the  party,  to  set  aalde  a  aale,  ttie 
material  fdcta  alleged  In  the  itetltlon  must 
be  proTen,  and  that  the  affldarlt  of  the  party, 
except  as  to  fturts  peculiarly  within  his  knowl- 
edge, most  be  ann^orted  by  other  evidence, 
la  that  case  the  conrt  hdd  that  the  petition- 
ers were  actors,  and  were  bonnd  to  make  oat 
tbeir  case  as  stated,  and  conld  not  call  upon 
tiie  adveraary  until  tbeIr  case  was  establish- 
ed. The  application  waa  refused  for  want  of 
evidence,  but  time  was  given  to  the  petftlon- 
era  to  supply  the  reQidslte  proofs  to  be  used 
OB  final  bearing.  In  Crane  v.  Brlgbam,  11  N. 
J.  Bq.  29,  the  court  said:  "The  petition  It- 
self Is  no  evidence  of  the  facts  stated  In  It 
They  must  all  be  proved  alinnde.  No  answer 
to  the  petition  is  required."  In  Oarpoiter  v. 
Muchmore,  15  N.  J.  Eq.  123.  wlilch  waa  an 
application  to  open  a  decree,  the  same  rule 
was  applied;  the  two  cases  before  cited  being 
refmed  to  in  support  of  the  practice.  In  the 
later  case  of  DInsmore  v.  Westcott,  26  N.'j. 
Eq.  302,  Chancellor  Ruuyon  cited  Carpenter 
V.  Muchmore,  and  held  that  the  petition  was 
not  evidence  of  the  facts  therein  set  forth. 
Railroad  Co.  v.  Little,  41  N.  J.  Eq.  525.  7  Atl. 
856,  Is  not  to  the  contrary.  There  the  peti- 
tion, verified  by  aflldavlt,  set  up  facts  which 
the  record  of  the  previous  orders  and  decree 
in  the  original  cause,  which  were  also  part 
of  the  record  In  the  case  on  petition,  showed 
to  be  true.  There  was  no  objection  made. to 
the  snfllclency  of  the  proof  so  far,  but  the 
question  waa  whether  the  answer  of  the  re- 
covers of  the  Philadelphia  &  Reading  Rail- 
road, verified  by  affidavit,  was  oititied  to  be 
read,  if  served  as  affidavits.  The  record 
showed  that  no  objection  was  taken  before 
the  chancellor  to  the  verified  answer,  and 
this  court  held  that  It  was  too  late  to  make 
the  objectloa  in  the  appellate  court  The  au- 
thority to  proceed  under  the  act  of  1806  is 
given  to  the  chancellor  under  the  conditions 
therein  specified.  The  petitioner  having  fail- 
ed to  Bhow  by  due  proof  that  his  application 
Is  within  the  terms  of  the  statute^  the  de- 
cree below  must  be  reversed. 

(B8  N.  J.  D.  u»y 

ALIiEN  T.  ATLESWORTH  et  si. 
(Court  of  Chancery  of  New  Jersey.   Aug.  81, 
1890.) 

MASTER  AND  SERVANT— GROUNDS  FOR  DI8- 
.    CHARGE  —  BMPLOYBH'S  GOOD  FAITH  —  U 18- 
CON  DUCT— CONTRACT  OF  EM PLOTMBNT— EM- 
PLOYE'S RIGHTS. 

1.  The  fact  that  employers,  when  dlBcbarging 
an  employe,  gave  certain  reasons  therefor  at  the 
time,  does  not  prevent  them  from  Basijming  ad- 
dttlonni  reasons  In  an  nction  for  such  discharge. 

2.  Where  an  employe  who  had  agreed  to  work 
faithfully  for  hia  employers'  interest  endeavored 
to  Becretly  examine  their  boolcs,  to  which  he  had 
no  right  of  access,  such  act  waa  a  breach  of  hIa 
contract,  and  his  employers,  actlDg  tn  good  faith, 
irera  entitled  to  discharge  him. 


3.  When  an  employe  wronjrfnlly  endeavored 
to  ezamioe  his  employers'  buokg,  to  which  he 
had  no  right  of  access,  the  fact  that  such  em- 
ploye's refusal  to  obey  orders  to  inatruet  anoth- 
er in  his  duties  was  aDticip.ited.  and  brought 
about  by  bis  employers  to  give  them  an  addition- 
al reason  for  hu  discharge,  is  not  snfficient  to 
show  bad  faith  on  their  part  in  discharging  him 
for  his  misconduct  In  secretly  examining  th^ 
books. 

4.  In  settlement  of  an  employS'a  Interest  In  a 
flrm,  a  contract  waa  made  by  which  be  agreed,  in 
consideration  of  a  payment  of  moneyund  a  salary 
for  future  employment,  to  continue  to  work  faith- 
fully for  his  employers'  Interest.  The  contract 
farther  provided  that  hla  em^loyera  should  exe- 
cute a  trust  of  certain  securities  to  be  paid  to 
him  on  the  completion  of  the  contract,  and  that, 
if  he  was  discharged  for  cause,  such  securities 
should  be  returned  to  them.  Held,  that  such  em- 
ploye had  no  Interest  in  the  securities  prior  to 
the  completlra  of  the  contract,  and,  on  bai^;  dis- 
churged  for  misconduct  before  the  expiraliou  of 
the  term,  he  waa  not  entitled  to  recover  them. 

Bill  by  George  Henry  Allen  against  Jonas 
W.  Aylesworth  and  others  to  recover  trust 
property.   Bill  dismissed. 

Samuel  Kallsch,  for  complainant  E.  O. 
Harris,  for  defendants. 

BMERT,  V.  O.  Allen,  the  compUInant. 
was  In  the  employ  of  defendanto  Ayles- 
worth &  Jackson,  under  a  written  agreement 
for  his  employment  for  the  term  of  two 
years  and  two  months  from  November.  1896. 
and  pursuant  to  which  securities  to  the  value 
of  $1,000,  purchased  by  these  defendants, 
were  deposited  with  a  trustee,  upon  the  fol- 
lowing express  bmsts  and  conditions:  *^o 
pay  the  net  income  derived  from  said  Invest* 
mente  to  said  Geoi^ge  Henry  Allen  as  long 
aa  he  remains  In  the  employ  of  said  party  of 
the  first  part;  to  pay  ovw  said  stoA  and 
said  balance  on  moneys  to  said  Oeorge 
Henry  Allen  upon  the  production  by  him  of 
an  order  In  wrltiujc  signed  by  saltl  party  of 
the  first  part  (Aylesworth  &  Jackson)  direct- 
ing said  trustee  ao  to  do;  to  pay  over  said 
securities  to  said  party  of  the  first  part 
(Aylesworth  &  Jackson)  if  said  George 
Henry  Allen  shall  have  been  discharged  for 
good  and  sufllclent  cause  by  said  party  of 
the  first  part;  to  pay  to  said  George  Henry 
Allen,  at  the  expiration  of  said  term  of  two 
years  and  two  months,  said  securities  and 
sum  held  in  trust,  provided  he  has  lived  up 
to  the  terms  of  this  agreement,  both  In  spirit 
and  letter,  and  not  otherwise."  The  provl- 
bIoub  of  the  agreement  as  to  the  "terms"  of 
employmeut  were  that  complainant  agreed 
with  defendants  "to  remain  In  their  employ 
and  to  work  faithfully  for  their  Interest  and 
advantage,  following  and  obeying  such  In- 
structions as  they  or  either  of  them  may  give 
him  from  time  to  time";  and  the  defendants 
agreed  to  pay  the  specified  wages  to  com- 
plainant, "provided  said  Allen  faithfully  per- 
formq  such  work  as  said  party  of  the  first 
part  [Aylesworth  &  Jackson]  provides  for 
him  to  do,  and  obeys  such  iustractions  as 
may  be  given  blm  by  said  party  of  the  flrat 
part)  or  either  of  them,  and  not  otherwise. 
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of  which  the  said  party  of  the  first  part  are 
to  be  the  sole  Judges.  The  said  party  of  the 
first  part  reserve  to  themselves  and  their 
personal  representatives,  however,  the  right 
to  discharge  said  ADen  without  assigning 
any  cause  therefor,  at  any  time,  provided 
that  said  party  of  the  first  part,  or  their 
personal  representatives,  at  the  time  of  said 
discharge  of  said  Allen,  and  as  a  condition 
precedent  thereto,  shall  hand  over  to  him, 
the  said  Allen,  a  pap«r  writing  directing 
Frederick  R.  Pilch,  trustee,  to  turn  over  the 
trust  securities  and  moneys  hereinafter  set 
forth,  and  in  his  hands,  to  said  Allen,  and 
to  take  said  Allen's  receipt  therefor,  which 
the  said  trustee  shall  thereupon  do."  Pre- 
vious to  the  making  of  this  agi'eement  for 
employment,  complainant  had  an  interest  in 
the  profits  of  the  business  carried  on,  and, 
on  signing  the  agreement,  $300  was  paid  in 
cash  by  defendants  to  complainant,  and  com- 
plainant, In  consideration  of  this  payment 
and  of  liie  agreement  for  employment  at  the 
stipulated  wages,  released  defendants  frcHU 
all  claims  to  date.  The  agreement  further 
stated  that  the  purchase  of  the  securities  by 
defendants,  and  their  deposit  with  the  trus- 
tee, .  was  a  further  inducement,  to  complain- 
ant to  remain  In  their  employ,  and  to  render 
them  faithful  and  efficient  service.  On  May 
7,  1897,  defendants  discharged  complainant 
from  their  employ,  assigning  at  the  time  as 
the  cause  of  dlschai^e— First  that  be  had 
entered  the  office  desk,  and  examined  books 
and  papers  In  their  absence  and  without 
their  knowledge  or  consent;  second,  that  he 
refused  to  obey  Instructions  given  bim  by 
Jackson,  one  of  the  defendants,  to  Instruct 
another  employ^  in  the  work  about  which  he 
(Allen)  had  been  engaged.  In  the  answer 
and  at  the  hearing  defendants  rely  on  addi- 
tional reasons  for  discharge;  these  being 
delay  In  getting  to  work,  and  dlrectlous  to 
employes,  at  several  times,  prejudicial  to 
their  interests.  Such  reasons.  If  sufficient 
may  be  relied  on,  even  if  not  known  at  the 
time.   Smith.  Mast  &  Serv.  'ISO,  151. 

The  first  chaise,  that  of  opening  the  office 
desk  and  examining  books  or  papers  of  de- 
fendants without  their  knowledge.  Is  satis- 
factorily made  out  on  the  evidence,  and  such 
examination  Is  not  denied  by  complainant 
He  denies  that  he  opened  the  top  of  the  desk, 
but  says  that  he  opened  a  drawer  of  the  desk 
In  which  the  shipping  book  was,  at  the  noon 
hour,  and  his  present  explanation  is  that  he 
looked  at  It  because  Jackson  had  told  blm  a 
day  or  two  before  that  business  was  falling 
off,  and  he  must  lay  off  Carpenter,  the  broth- 
er-in-law of  Allen,  who  was  assisting  him, 
and  he  went  to  the  books.  In  his  employers' 
absence,  to  find  out  what  they  were  ship- 
ping. The  examination  was  made  under 
circumstances  which  Justify  the  conclusion 
that  complainant  Intended  to  make  secret 
examination  of  the  book,  and  without  ob- 
servation either  of  the  employers  or  of  any 
otber  employs.  Allen's  employment  was  In 


the  manufacture  of  the  articles,  and  In  the 
course  of  bis  duty  It  does  not  appear  that 
he  had  any  occasion  or  right  to  examine  any 
of  the  books  of  defendants,  nor  does  he 
claim  the  right  to  «amlne  the  books  he  did 
examine.  Without  going  into  the  evidence 
In  detail,  or  examining  the  other  questions 
in  the  cause,  my  conclusion  is  that  a  good 
and  sufficient  cause  of  discharge  from  their 
employment  existed  by  reason  of  this  open- 
ing of  the  desk  or  of  one  of  its  drawers,  and 
the  examination  of  the  books  therein.  This 
conduct  of  complainant  was.  In  my  Judg- 
ment such  a  breach  of  the  Implied  condition 
of  faithful  service  as  entitled  the  employer 
to  rescind  the  contract  of  employment.  It 
was  a  breach  of  an  employe's  duty  that  went 
to  the  whole  consideration  of  the  employ- 
ment and  was  of  such  a  character  that  the 
employer  was  not  bound  to  run  any  risk  of 
its  repetition  by  the  retention  of  the  em- 
ploye. The  books  and  papers  of  an  employ- 
er must  In  the  conduct  of  his  business,  be 
often  necessarily  exposed  or  kept  so  as  to 
make  secret  examination  possible  by  a  dis- 
honest or  inquisitive  employe,  whose  employ- 
ment Is  not  connected  in  any  way  with  the 
books;  and,  where  an  employe  so  far  loses 
his  honesty  or  self-restraint  as  to  examine 
his  employer's  books  to  which  he  has  no 
right  of  access  In  bis  employment  this  act 
in  my  Judgment  gives  the  employer  a  right 
to  discharge  the  employe  and  terminate  the 
contract  of  employment  and.  If  the  employer 
In  good  faith  exercises  the  right  to  discharge 
for  this  reason,  it  Is  not  for  tlie  court  to  say 
that  the  employer  must  give  the  employe 
another  trial,  or  run  any  risk  of  the  repeti- 
tion of  the  offense.  Such  repetition,  If  made 
after  notice  of  the  offense  to  the  employer, 
would  occur  at  his  sole  risk,  and  where  he 
acts  In  good  faith  the  employer  Is  entitled, 
in  my  Judgment,  to  decide  the  question  of  re- 
tention for  himself.  The  evidence  does  not 
In  my  opinion,  disclose  any  such  want  of 
good  faith.  The  fact  that  an  additional  rea- 
son for  discharge— that  of  refusal  to  obey 
orders— was  given,  and  that  n  fair  question 
Is  raised  on  the  evidence  as  to  whether  this 
refusal  was  not  anticipated  and  brought 
about  by  the  employers  for  the  purpose  of 
giving  them  an  additional  reason  for  dis- 
charge. Is  not  sufficient  to  show  that  they 
did  not  act  In  good  faith  In  discharging  for 
the  mlscondncr  In  secretly  examining  their 
books  or  papers.  I  hold,  therefore,  this 
ground  of  discharge  sufficient,  and  the  com- 
plainant if  the  terms  of  the  agreement  are 
to  control,  Is  not  entitled  to  the  securities. 

It  Is  urged,  however,  by  complainant's 
counsel,  that  even  If,  by  the  strict  terms  of 
the  agreement,  the  securities  are  to  be  so 
i  paid  over  to  defendant,  yet  the  agreement 
;  for  such  payment  In  effect  produces  a  for- 
i  felture  of  money  or  securities  which  belong- 
ed  to  complalnaut  and  thnt  It  cannot  be  en- 
forced in  equity,  and  thnt  the  money  must 
'  be  returned  to  comptalrmot  leaving  him  to 
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answer  to  defendants  In  damages.  But  there 
Jm  no  suf3clent  basis  for  finding  that  this 
money'  so  advanced  by  defendants,  on  the 
faith  of  this  agreement,  was  complainant's 
money,  put  op  way  of  forfeiture  or  pen- 
alty. The  contract  was  a  special  one.  In- 
cluding several  considerations,  tIz.  the  termi- 
nation of  an  existing  contract  between  the 
parties  for  an  Interest  In  prerlous  profits,  the 
settlement  between  them  without  further  ac- 
counting, payment  of  $300  by  defendants  to 
complainant,  the  employment  of  complainant 
for  over  two  years  at  good  wages,  and  nltl- 
mate  payment  of  $1,000  In  addition  for  faith- 
ful service,  together  with  a  right  to  this  sum 
at  oDce,  on  discharge  without  cause,  and  the 
defendants  were  to  deposit  this  sum  or  Its 
equivalent  with  a  trustee  at  once,  and  from 
their  own  money,  so  far  as  the  contract 
shows.  The  contract  Itself  shows  that  de- 
fendants' supplying  the  money  for  the  pur- 
chase was  based  upon  substantial  considera- 
tions agreed  upon  between  the  parties,  other 
than  their  owing  it  to  complainant  as  the 
result  of  a  settlement  on  accounting,  and 
complainant's  parol  evidence  that  this  was 
the  source  of  the  money  Is  not  sufficient  to 
change  the  disposition  of  the  money  provided 
by  the  written  contract,  or  to  entitle  him  to 
claim  It  as  a  deposit  of  his  money  made  by 
way  of  security.  The  contract,  In  its  cir- 
cumstances and'  terms,  differs  from  those 
which  are  usually  designated  as  fixing  "for- 
feitures," within  equitable  control,  and  I 
have  not  been  referred  to  any  case  by  coun- 
sel which,  in  my  judgment,  supports  the 
present  contention.  I  conclude  that  It  Is  a 
case  of  enforcement  of  a  written  contract  in 
which  a  court  of  equity  must  adhere  to  the 
contract  the  parties  have  themselves  made 
as  to  the  disposition  of  the  money.  The  bill 
will  therefore  be  dismissed. 


<68  N.  J.  B.  442} 

DONNELLY  t.  JOHNES  et  al. 

<Oonrt  of  Ghaocery  of  New  Jersey,    Aug.  B, 
18D9.) 

KBCHANICS'  ZJBNS— NOTICE  TO  OWNER- 
RIGHTS    OP    CONTRACTOR'S  CREDIT- 
0R8— ASSIQNHENTS— BVIDBNCB. 

1.  Under  the  operation  f  f  section  5  of  the  snp- 
plement  of  March  14,  1896,  to  the  mechanic's 
lien  act  (2  Gen.  St  p.  207i  par.  41),  workmen 
and  materialmen  who  furnish  labor  and  material 
to  the  building  acqaire  an  inchoate  lien  which 
attaches  from  the  beginning  of  the  owner's  lia- 
bility to  the  contractor  under  the  contract  filed. 
This  inchoate  lien  becomes  perfect  only  on  serv- 
ice of  notice  in  canformity  to  the  statute,  before 
that  liability  matures,  and  expires  on  such  ma- 
turity, as  to  liens  not  so  noticed.  If  an  install- 
ment coming  to  be  due  next  after  the  service  of 
such  notices  satisfies  them,  and  leaves  a  residue, 
that  residue  Is  at  the  disposal  of  the  contractor, 
and  liable  to  the  attack  of  his  outside  creditors. 
If  there  be  a  defidency,  the  nnsatiefied  notices 
will  operate  upon  the  next  Installment  which 
comes  to  be  due  under  the  contract,  in  the  prog* 
resa  of  the  work,  and  so  on  until  the  final  Install- 
ment has  been  di^Kned  of  in  the  same  manner. 

2.  If  a  workman  or  materialman  give  notice 
Cor  more  than  Is  dne  to  him  from  the  contractor. 


he  Is  not  entitled  to  have  the  owner  retain  for 
him  from  the  contract  price.  If  he  give  notice 
for  a  less  sum  than  is  due  him,  he  will  be  held 
to  bava  waived  Us  claim  for  the  difference  be- 
tween the  sum  demanded  and  the  sum  accoally ' 
due,  and  his  notice  for  the  lesser  sun),  tf  other- 
wise In  conformity  to  the  statute,  wul  be  sus- 
tained. 

3.  Notices  to  retain  operate  In  saccesBlon,  In 
the  order  of  their  time  of  service,  to  secure  pay- 
ment in  full  of  the  amount  named  In  each  notice 
to  be  retained. 

4.  Equitable  assignments,  as  between  them- 
selves, also  operate  m  the  order  of  their  presenta- 
tion, hut  their  payment  is  postponed  until  the  no- 
tices of  the  workmen  and  materialmen  have  first 
been  satisfied  in  the  manner  above  stated. 

5.  In  order  to  secure  the  special  preference  of 
precedent  payment  given  to  journeymen  and  la- 
borers for  payment  of  their  wogra,  etc.,  by  sec- 
tion 7.  of  the  Burolement  of  1896  (2  Gen.  St. 
p.  2075,  par.  43),  the  claimant  must  prove  that 
he  is  a  journeyman  or  laborer,  and  tluit  his  claim 
is  for  the  payment  of  wages,  etc^  and  thus  show 
that  he  is  within  the  class  to  whom  the  statute 
gives  this  Bpedal  privilege. 

(Syllabus  by  the  Court) 

Bill  by  Bichard  A.  Donnelly  against  Otis 
F.  Johnea  and  others.  Gen.  Donnelly,  the 
complainant,  Is  the  owner  of  a  house  and  lot 
at  Spring  Lake,  N.  J.  The  house  was  built 
by  the  defendant  Johnes  under  a  contract 
dated  the  1st.  day  of  October,  1896,  and  filed 
in  Monmouth  county  clerk'a  oflBce.  By  the 
terms  of  the  filed  agreement  the  contract 
price  was  to  be  paid  In  six  Installments,  at 
different  periods  In  the  progresa  of  the  woiic. 
The  contractor  proceeded  so  far  with  the  per- 
formance of  the  contract  that  he  became  en- 
titled to  receive  the  first  five  Installments, 
all  of  which  were  paid  to  him  by  Gen.  Dod- 
nelly,  the  last  one  on  March  1,  1887,  leaving 
only  the  final  Installment  of  $2,250  impald. 
The  contractor,  JTohnes,  now  became  financial- 
ly embarrassed.  A  Judgment  was  recover- 
ed against  him  by  Gharles  Lewis,  and  exe- 
cution and  supplementary  proceedings  were 
taken  thereon,  and  a  restraint  from  payment 
was  served  oa  Gen.  Donnelly  on  April  17, 
1897;  and  In  the  latter  part  of  May,  1897, 
Johnes  abandoned  the  further  prosecution  of 
the  work,  leaving  the  house  unfinished.  Un- 
der the  terms  of  the  contract,  the  complain- 
ant's architect  assumed  charge,  and  finished, 
or  nearly  finished,  the  building,  as  It  was 
stipulated  he  might,  out  of  the  contract  price. 
The  last  work  done  on  the  building  was  that 
performed  by  one  Eteed,  a  plumber,  employed 
the  complainant's  architect,  on  August  4, 
1897.  On  September  SO,  1897.  Gen.  Donnelly 
accepted  the  building  as  completed,  and  di- 
rected the  giving  by  his  architect  of  a  cer- 
tificate of  completion.  Both  before  and  after 
the  failure  of  Johnes,  the  various  subcon- 
tractors, and  parUes  who  furnished  material 
or  woric  to  him,  began  to  present  to  the  own- 
er notices  to  retain  their  moneys  or  orders 
from  Johnes  to  pay  them.  The  Bum  of  all 
these  claims  exceeded  the  moneys  dne  the 
contractor  under  the  contract,  and  the  com- 
plainant, having  done  a  considerable  amount 
of  work  on  the  building  himself,  directed  his 
arcUtect  to  certify  the  house  to  be  flnlihed. 
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as  stated,  filed  his  bm  of  Interpleader,  and 
deposited  the  balance  of  the  contract  price  In 
this  court  No  dispute  Is  raised  tonchlns  the 
expenditures  by  the  complainant  oat  of  the 
contract  price  In  finishing  the  hnllding,  and 
all  the  defendante  admit  that  the  $2,166.64 
bronght  Into  court  Is  the  tme  sum  remaining 
payable  by  the  complainant  nnder  the  con- 
tract. The  defendants  having  filed  their  an- 
swers, none  of  them  disputing  the  complain- 
ant's right,  a  decree  for  the  complainant  was 
taken  that  the  defendants  interplead,  etc., 
and  he  was  dismissed,  with  bis  costs  of  snit 
Under  the  modem  practice,  these  answers, 
which  set  np  the  Tarious  claims  of  the  parties 
each  against  the  other,  will  be  taken  to  be 
their  Interpleadlngs,  and  the  rights  of  the 
claimants  on  the  fund  will  be  determined 
upon  the  equities  thus  asserted.  Hall  t.  Bald- 
win. 46  N.  J.  Bq.  866,  18  Atl.  976.  At  the 
hearing,  all  the  parties  agreed  that  the  cop- 
ies of  notices  set  forth  In  the  bill  of  complaint 
are  correct,  and  that  as  to  the  time  of  the  re- 
ceipt <rf  notices  to,  and  orders  on,  the  owner, 
the  statements  of  the  bill  are  to  be  taken  as 
troe,  without  fnrtbw  proof.  Ihej  haTe  been 
«o  nsed.  Decree  re&dwed. 

F.  S.  Katzenbftch,  Jr.,  for  compIaJoant 
David  Harvey,  Jr.,  for  defendants  William 
B.  Crowther  and  others.  Hawkins  &  Durand, 
for  defendants  Benjamin  B.  Pearce  and  oth- 
ers. Samuel  A.  Patterson,  for  defendants 
Charles  P.  Prldham  and  others.  Howdl 
Bqdb..  for  defendants  Doyle  &  White.  Claude 
y.  Gerrin,  for  defendant  Richard  fll.  K.  Roth- 
frits.  Joseph  llcDermott,  for  defendant 
Charles  McDermott  Stephen  O.  Cook,  for 
defendants  Ed.  Klelnkauf  and  others.  S.  6. 
Naar,  for  defendant  Richard  Smith.  Car* 
roll  Robblus,  for  defendants  A.  K.  LencM 
A  Oa  and  others. 

GREY,  V.  a  (after  stating  the  facts).  The 
claims  against  the  fund  In  court  consist  of 
four  classes:  First,  stop  notices  served  under 
the  third  section  (now  paragraph  88)  of  the 
medtaaic's  lien  act;  second,  orders  for  pay- 
ment given  by  Johnes,  the  contractor,  upon 
Donndly,  the  owner;  third,  a  Judgment  en- 
tered April  12,  1897,  and  supplementary  pro- 
ceedings and  a  receivership  thereunder.  In 
ihe  salt  of  Charles  Lewis  against  Otis  F. 
Johnes,  the  contractor.  In  Monmouth  circnit 
conrt;  and,  fourth,  an  attachment  Issued  out 
of  the  supreme  conrt  In  the  case  of  Harry  A. 
Ashmore  against  Otis  F.  Johnes,  on  October 
2,  1897. 

The  status  of  claims  under  orders  (oper- 
ating as  equitable  assignments)  given  by  a 
contractor  upon  the  contract  moneys  Id  tbe 
bands  of  the  owner.  In  cases  of  building  con- 
tracts which  have  been  filed,  etc.,  has  been 
materially  ctianged  by  the  supplement  to  the 
mechanic's  lien  act  (section  6)  passed  March 
14.  laM.  ind  to  be  foimd  In  2  Gen.  St  p. 
207<^  par.  41.  This  statute  prescribes  that, 
Where  tbe  contract  Is  filed,  If  the  owner  shaU 


**for  the  purpose  of  avoiding  the  provlidons 
of  the  act  to  which  tbis  Is  a  sup^ement,  or  In 
advance  of  the  terms  of  the  contract,  pay 
any  money  *  *  *  on  snch  contract,  and 
the  amount  still  due  to  tbe  contractor  after 
such  payment  has  been  made  shall  be  Insuf- 
ficient to  satisfy  the  notices  served  in  con- 
formity with  the  provisions  of  the  act  of 
which  this  Is  a  supplement,  such  owner  *  •  * 
shall  be  liable  In  the  same  manner  as  If  no 
such  payment  had  been  made."  The  court 
of  appeals,  interpreting  this  act,  has.  In  the 
case  of  Sllngerl&nd  v.  Blnns,  &6  N.  J.  Bq.  413, 
39  Atl.  712.  declared  that  this  supplement 
changes  the  situation,  and  forbids  the  owner 
to  pay  any  money  in  advance  of  the  terms 
of  the  contract.  If  the  effect  may  be  that  the 
amount  unpaid  will  prove  InsufBclent  to  sat- 
isfy notices  served  in  conformity  to  the  stat- 
ute. The  essential  principle  of  this  decision 
is  its  declaration  that  the  effect  of  the  sup- 
plement is  to  secure  "to  persons  entitled  to 
serve  the  statutory  notice  an  Inchoate  lien 
upon  the  liability  of  the  owner  under  tbe  con- 
tract; such  Hen  to  become  perfect  on  serv- 
ice of  the  notice  before  the  liability  matures, 
but  to  expire  on  such  maturity  If  no  notice 
has  been  given;  for  a  notice  served  after 
maturity  derives  no  aid  from  this  provision. 
Of  course,  this  Inchoate  Hen  does  not  Impair 
the  owner's  right  to  protect  talmself  agalost 
the  consequences  of  any  default  upon  thS 
part  of  the  contractor."  In  Leary  v.  Lamont 
42  Ati.  97.  It  was  held  In  this  court  that  the 
supplement  of  18D5,  as  expounded  by  the 
Judgment  of  the  court  of  appeals  In  tbe  case 
of  SUngeriand  v.  Blnns,  had  altered  the  pre- 
vious operation  of  notices  served  under  the 
old  third  section  so  that  they  no  longer  gave 
priority  according  to  date  of  service,  but,  be- 
coming Inchoate  Hens  as  fast  as  the  work 
was  done  or  material  furnished,  they  were 
perfected  by  service  of  notice,  and  charge- 
Able  on  the  fund  pro  rata,  regardless  of  tbe 
order  of  priority  of  service  of  notice.  In  As- 
sociation T.  Williams,  42  Atl.  172,  the  supple- 
ment of  1895  and  tbe  Judgment  In  Slhiger- 
land  V.  Blnns  were  .again  discussed  In  thlb 
court  Tbe  constroctlon  declared  In  Leary  v. 
Lamont.  that  noticing  materialmen  and  la- 
t>orer8  took  pro  rata  and  not  In  succession, 
according  to  date  of  service  of  notice,  was 
approved.  It  was  also  held  that  there  was 
no  difference  In  equity  between  an  order 
given  by  the  contractor  upon  the  owner  for 
the  price  of  material  used  In  the  building  and 
a  stop  notice  served  by  one  who  famished 
material  Qsed  In  tbe  building  In  conformity 
with  the  requirements  of  tbe  third  section  of 
the  original  mechanic's  Hen  act.  On  appeal, 
Association  v.  Williams  was  reversed  (June 
Term,  1809;  43  AtL  669),  and  the  declaration 
In  thst  esse,  and  In  Leary  v.  Lamont  that  the 
stop  notices  should  be  paid  pro  rata,  and  not 
In  full,  according  to-order  of  service,  was 
overruled.  Tbe  court  of  appeals  declared 
that,  under  the  supplement  of  1865,  statutory 
stop  notices  still  entitled  the  notldng  party 


Digitized  by  Google 


182 


44  AHiANTIO  BEPOBTER. 


(N.J. 


to  be  paid  In  fall  In  the  order  la  which  the 
Qotlces  were  presented  to  tbe  owner,  aa 
theretofore  they  bad,  and  that  the  Inchoate 
lien  created  by  the  operation  of  that  supple- 
ment could  be  perfected  only  by  serving  the 
notice  required  by  the  provisions  of  the  me- 
chanic's lien  act,  and  not  by  an  order  given 
on  the  owner  by  the  contractor;  that  the  In- 
choate lien  attaches  ab  Initio  upon  the  liabili- 
ty of  the  owner  to  the  contractor  of  a  build- 
ing for  which  workmen  and  materialmen 
famish  labor  and  material;  that  the  lieu  be- 
comes perfect  only  on  service  of  the  statu- 
tory notice  before  that  liability  matures,  and 
expires  on  such  maturity.  If  no  notice  be 
given. 

The  effect  of  this  construction  of  ,  the  sap- 
plement  of  1885,  In  cases  where  the  contract 
price  Is  payable  by  lastallments.  Is  to  require 
an  ascertaiument  of  tba  time  when,  under 
the  terms  of  the  contzact,  each  payment 
comes  to  be  due.  Each  person  entitled  under 
the  lien  act  to  serve  a  stop  notice  has  an  in- 
choate lien  charged  upon  the  contract  price, 
which  lien  becomes  complete  on  service  of 
the  stop  notice  before  the  liability  on  any  in- 
stallment matures,  bnt  expiree  on  such  ma- 
turity as  to  any  claims  on  whi^  no  notice 
has  been  given.  An  owner,  in  order  to  pro- 
tect himself,  must  therefore,  as  each  Install- 
ment comes  to  be  due  (if  it  Is  not  needed  to 
protect  blm  from  the  contractor's  default),  ap- 
ply It  first  to  the  payment  of  the  moneys 
theretofore  demanded  by  the  stop  notices 
served  in  conformity  to  the  lien  act,  and,  if 
any  portion  remains  thereafter,  he  must  ap- 
ply that  rMldue  to  the  satisfaction  of  any 
equitable  assignment  which  has  been  pre- 
sented, or  other  lawful  charge  upon  the 
funds  in  hit  hand«  or  pay  It  to  the  con- 
tractor. 

Under  the  declaration  of  the  law  above  re- 
cited, the  workmen  and  materialmen  obtain- 
ed "an  inchoate  lien  ab  initio  upon  the  lia- 
bility of  the  owner  to  the  contractor  of  the 
building."  The  llabliily  of  the  owner  to  the 
contractor  (subject  to  the  performance  of  the 
agreement)  begins  with  the  delivery  and  filing 
of  the  contract,  and  therefore  the  agreed 
price  must  be  held  to  stand,  from  the  time  of 
filing  the  contract  (as  to  the  workmen  and 
materialmen  who  may  furnish  labor  or  ma- 
terial), as  a  fund  charged  to  pay  them  for 
work  or  material  sapplled  to  the  bulldlog,  lu 
case  they  serve  on  the  owner  the  statutory 
notice  before  the  Installments  mature,  and 
discharged  as  to  each  Installment  that  comes 
to  maturity  without  such  service  of  notice. 
If  it  were>  held  that  the  lien  of  the  workmen 
and  material  men  arises  only  as  each  may 
furnish  work  or  material  to  the  building,  then 
an  order  given  by  the  contractor  on  the  own- 
er after  the  filing  of  the  contract,  bat  pre- 
sented before  the  work  was  done,  under 
which  stop  notices  were,  subsequently  served, 
would  precede  the  Inchoate  lien  of  the  work- 
men and  materialmen,  contrary  to  the  pur- 
pose of  the  supplement  of  1893,  which  Is  ex- 


pounded by  the  court  of  appeals  to  intend 
that  the  contract  price,  until  the  time  arrives 
when,  by  the  terms  of  the  contract.  It  be- 
comes payable  to  the  contractor,  shall  stand 
to  respond,  first  to  complete  the  contract,  and 
next  for  the  workmen  and  materialmen  who 
serve  the  statutory  noticea  Almost  all  build- 
ing contracts  provide  for  payment  in  Install- 
ments, which  come  to  be  payable,  not  at 
named  calendar  periods,  but  upon  the  comple- 
tion of  specified  successive  stages  of  the 
work.  If  the  Installment  thus  coming  due 
next  after  the  notices  served  satisfies  them 
and  leaves  a  residue,  that  residue  Is  at  the 
disposal  of  the  contractor.  If  there  be  a  de- 
ficiency, the  unsatisfied  notices  will  operate 
(with  any  others  that  may  meanwhile  be 
served)  upon  the  next  installment  which 
comes  to  be  due  under  tbe  contract  by  the 
progress  of  the  work,  and  so  on  until  tbe 
final  payment  has  been  disposed  of  in  the 
same  manner. 

Applying  this  Interpretation  of  the  supple- 
ment of  1895  to  the  case  under  considera- 
tion, it  must  be  noted  that  the  only  Install- 
ment affected  is  the  last  payment  of  $2,250; 
that  the  first  charge  against  this  la  such  sum 
as  was  necessary  to  secure  the  owner  In 
completing  the  building  under  the  termsof  the 
contract  This  sum  has  been  expended,  leav- 
ing a  balance  of  $2,166.64.  which  has  been 
paid  into  court  in  this  cause.  It  Is  a  matter 
of  vital  importance  to  ascertain  the  time 
when  the  liability  of  the  owner  In  any  in- 
stallment 8oa£ht  to  be  applied  by  a  notice 
matures,  because  It  Is  only  those  notices 
which  are  served  before  that  time  that  are 
effective.  After  maturity  of  tbe  ovraer's  lia- 
bility, without  notice  served,  the  statotory 
Inchoate  lien  expires  as  above  stated.  In  the 
case  under  consideration,  fbe  terms  of  tbe 
contract  prescribed  that  the  final  payment 
should  be  due  (and  thus  matored  the  liability 
of  the  owner)  "thirty  days  after  completion 
and  acceptance"  of  the  building.  It  Is  shown 
without  dispute,  by  the  testimony  of  Gen. 
Donnelly,  that  the  building  was  accepted  as 
complete  by  a  certificate  of  the  architect  to 
that  effect.  Issued  on  September  SO,  1897. 
Thirty  days  after  this  period  was  October  SO. 
1807.  The  liability  of  the  owner  for  the  flnaJ' 
payment  matured  on  that  day.  All  notices 
which  perfected  inchoate  liens  of  woriaoea 
and  materialmen  must  therefore  have  been 
served  on  or  before  October  30.  1897.  Any 
residue  remaining  after  satisfying  these  per- 
fected Hens  became,  on  and  after  October  80, 
1897,  free  from  the  operation  of  all  liens  un- 
der the  statute,  and  applicable,  to  the  general 
use  and  direction  of  the  contractor,  by  pay- 
ment to  him  or  to  his  order,  or  liable  to 
charge  as  his  property.  A  necessary  conse- 
quence of  this  construction  Is  that  liens  on- 
the  fnnd  In  favor  of  equitable  assigfnees  of" 
the  contractor  and  of  his  attaching  credltora 
all  fasten  upon  It  as  of  the  date  on  which 
th^  may  respectively  be  lawfully  charged, 
but  subject  to  the  superior  rights  of  workmen-. 
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And  materialmen,  wbose  Inchoate  Uens  relate 
back  to  the  beginning  of  the  llablll^  of  the 
owner.  These  latter  liens  may  be  discharged 
(If  perfected  by  proper  notice)  by  payment 
out  of  the  fund,  or  (If  not  ao  perfected)  by 
the  maturing  of  the  liability  of  the  owner. 
In  either  event,  the  reeidne  of  any  matured 
portion  of  the  fund  becomes  applicable  to  the 
payment  of  the  charges  upon  It  arising  out* 
side  of  the  mechanic's  Uen  act,  In  the  order 
of  tbelr  priority  of  service. 

The  claims  by  statutory  notices,  under  the 
lien  act,  are  quite  numerous,  and  some  of 
them  are  sharply  disputed.  As  they  are  pay- 
able li^  the  order  of  their  aerrice,  th^  will 
be  considered  In  that  order.  Those  of  them 
which  have  been  efficiently  served  and  sus* 
tained  by  proof  wlU  be  directed  to  be  paid  In 
full  from  the  fond.  In  their  order  of  priority, 
treating  them  as  superior  Hens  which  were 
a  charge  upon  the  fund.  The  i-esidue  of  the 
fund,  these  superior  liens  being  thus  satisfied, 
wilt  be  applied  to  pay  such  other  claims  as 
may  have  been  charged  ui>on  It.  A  notice 
to  retain,  to  be  In  conformity  with  the  pro- 
visions of  the  lien  act,  must  be  pteceded  by 
a  demand  upon,  and  a  refusal  of  pay  by,  the 
contractor,  It  must  be  in  writing,  and  must 
notify  the  owner  of  such  demand  and  refusal, 
and  of  the  amount  due  the  noticing  claimant, 
and  the  owner  must  be  satisfied  of  the  cor- 
rectn^s  of  the  demand.  See  2  Oen.  St  p. 
2073,  par.  38;  Reeve  v.  Elmendorf,  38  N.  J. 
Law,  123.  The  privilege  of  preferential  pay- 
ment out  of  the  contract  price  fund  Is  purely 
statutory.  It  becomes  complete  only  when 
the  statutory  conditions  are  fulfilled.  If 
ttiese  are  not  compiled  with,  the  owner  baa 
□o  right  to  pay,  and  the  claimant  no  right  tn 
receive  payment  from  him. 

The  first  notice  claimed  to  have  been  serv- 
ed on  the  owner,  Gen.  Donnelly,  Is  that  of 
Warren  Baldersou  &  Co.,  on  December  29, 
180G,  by  a  notice  in  the  form  of  a  letter  of 
that  date,  signed  and  sent  by  the  claimant 
to  him.  The  claim  Is  so  lacking  In  the  req- 
uialtea  prescribed  by  the  third  section  of  the 
mechanic's  Uen  act  (now  paragraph  38,  p. 
2073,  2  Gen.  St.)  that  It  cannot  operate  to  re- 
taiu  any  of  the  fund.  The  statute  reqnires 
tbat  the  claimant  shall  make  demand  upon 
tbe  contractor  for  payment  of  the  money  due 
him,  and  whenever  he  la  refused  be  shall 
give  notice  in  writing  to  the  owner  of  such 
refusal,  and  of  the  amount  due  him  and  so 
demanded.  This  letter  of  Warren  Balderson 
&  Co.  neither  states  a  refusal  of  payment  by 
the  contractor,  nor  the  amount  demanded  to 
be  retalued,  nor  is  any  proof  made  to  sup- 
port the  claim.  It  must  therefore  be  rejected. 

The  second  notice  claimed  to  have  been 
served  was  that  of  PtUlen  and  Wright,  trad- 
ing as  Trenton  Stair-Building  Company.  This 
notice  falls  because  of  the  same  defects  not* 
ed  In  the  claim  of  Balderson  &  Co.,  and 
also  because  the  notice  is  tbat  payment  for 
future  work  then  yet  to  be  done  would  be  de- 
Diaiided  from  Qen.  Donnelly  when  It  was  flu* 


Ished.  The  statute  contemplates  a  notice  giv- 
en after  the  work  has  been  done,  so  that  pay- 
ment therefor  might  rightfully  have  been 
demanded.  This  claim  Is  subsequently  dealt 
with  under  another  notice. 

The  third  notice  Is  claimed  to  have  been 
served  by  William  B.  Crowther,  Jr..  on  April 
4,  1897,  by  a  letter  sent  by  mall  to  Oen.  Don- 
nelly. Tbe  nearest  Mr.  Crowther  came  to  no- 
tifying Gren.  Donnelly  of  the  refusal  required 
by  the  act  is  the  statement  In  bis  note  to 
him  in  these  words:  "I  can't  seem  to  get  a 
settlement  from  Mr.  Johnes,  the  builder." 
This  phrase  does  not  show  any  reaaon  why 
he  could  not  get  a  aettlement  There  may 
have  been  other  reasons  than  a  refusal  of 
payment  Crowther  may  never  have  asked 
for  a  settlement  l^ls  letter  certainly  does 
not  g^ve  any  notloe  to  Oen.  Donnelly  that 
Oowther  had  made  a  demand  for  payment 
upon  Johnes,  and  received  a  refusal  from 
him,  and  must  be  rejected  aa  insufficient 

The  next  notice  la  claimed  to  have  t>een 
served  by  Paul  0.  Taylor,  by  two  letters  sent 
by  mall,  one  dated  April  2U,  1887.  The  other, 
of  a  somewhat  later  date,  has  been  lost  by 
the  owner.  Gen.  Donnelly.  Tbe  first  letter 
on  tbe  subject  Is  set  forth  in  the  bill,  and  Is 
dated  April  20,  1897.  written  by  Taylor  to 
Gen.  Donnelly,  who  states  In  hla  bill  that  he 
received  it  about  April  21,  1897.  Tbe  letter 
Is  defective  aa  a  notice,  because  it  gives  no 
warning  of  any  refusal  of  the  contractor  to 
pay  upon  demand  n^ade.  The  nearest  phrase 
in  this  note  to  the  statutory  requirement  Is 
In  these  words:  "Not  having  been  paid  in 
full  as  yet,  thought  I  would  drop  you  a  line 
or  BO  to  inform  you  of  the  same."  In  the 
second-letter  Mr.  Taylor  inclosed  his  itemized 
bin,  stating  the  amount  due  to  l>e  $34.95. 
When  asked  what  was  communicated  with 
that  Itemized  bill, — whether  tbe  letter  com- 
municated any  statement  to  Oen.  Donnelly,— 
he  said  he  was  not  sure  whether  there  was 
anything  said.  Then  he  stated  that  be 
thought  he  had  told  Gen.  Donnelly  In  his  sec- 
ond letter  that  be  had  demanded  payment  of 
Johnes,  and  had  by  him  been  referred  to 
Gen.  Donnelly.  He  declared  he  knew  that  be 
told  Donnelly  tbat  Johnes  had  referred  him 
(Taylor)  to  Donnelly  for  payment  and  that 
be  looked  to  the  latter.  These  vaiTlng  state- 
menta  are  the  testimony  of  a  witness  In  his 
own  behalf,  seeking  to  prove  the  contents  of 
a  lost  letter  which  he  claims  operated  as  a 
notice  that  he  had  been  refused  payment  on 
demand.  I  am  unable  to  give  them  much 
weight  in  view  of  their  uncertainty  and  tne 
interest  of  the  wltneaa.  The  aecond  letter  to 
Oen.  Donnelly  In  all  probability  tfm[dy  inclos- 
ed tbe  Itemized  bill,  as  that  was  the  only  occa- 
sion for  writing  It  The  varying  statements 
of  the  witness  are  quite  too  uncertain  to  sup- 
poTt  a  finding  tbat  the  lost  letter  contained 
a  notice  to  Donnelly  of  a  refusal  by  JohnM 
to  pay  on  demand. 

The  next  notice  was  served  by  Doyle  A 
WbiVtf  ou  April  20,  1897,  by  letter,  by  moU, 
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tnd  notifies  QexL  Donnelly  that  Johnes  bad 
glTen  ttaem  an  order  on  him  for  9400  for  Inm- 
ber  fnmlibed  at  bla  honae^  asking  him  to  re- 
tain that  amount  ftom  mon^  doe  4nr  to  be- 
come dne  to  Jfdmeit  and  to  pay  it  to  them 
(Dojie  ft  White).  No  reference  whatever  is 
made  to  any  demand  or  refoaal  by  Jotanea  to 
pay.  The  letter  amonnta  to  no  more  than  a 
notice  that  Jobnee  had  glren  an  orAer  on 
Dranelly  in  favor  of  Doyle  &  White.  Thla  ia 
In  no  aenae  aoch  a  notice  aa  tlw  atatnte  re- 
QQlrefli  and  thla  fllalTWt  aa  annhi  must  be  re- 
jected. It  is  hereinafter  considered  aa  an 
equitable  assignment 

The  next  notice  wea  aerred  on  April  81^ 
1807,  by  Jacob  Haberstlek,  by  a  letter  by 
mall  to  Oen.  Donnelly,  dated  April  28;  1897. 
niia  letter.  Ukn  the  laat;  givea  no  notice  of 
any  refusal  by  Johnes  to  pay  on  demand 
made.  It  simply  states:  *^e  amount  dne 
me  on  your  cottage  at  Si>rlng  Lake,  N.  J.,  Is 
$820;  Pleaae  hold  the  omoimt  for  m V— with 
a  postscript  as  follows:  "Mr.  Johnes  request- 
ed me  to  protect  my  dalm.'*  This  letter  la 
Trtiolly  InsuflOcient  to  satisfy  the  requirement 
of  the  statute,  tike  the  others.  It  gives  no 
notice  of  any  refusal  or  demand  made  upon 
tbe  ocmtractor  tor  payment. 

All  of  the  above  so-caUed  notices  were  In 
tact  liters  sent  by  mail,  in  ordinary  corre- 
spondence for  the  collection  of  money  due. 
-and  in  none  of  tbem  Is  Uiere  any  attempt  to 
give  notice  of  any  refusal  of  Johnes  to  pay 
on  demand  made.  At  the  time  these  letten 
were  written  tbera  waa  no  purpose  that  they 
should  be  atatntory  notices.  Although  they 
were  In  the  a^le  of  business  letters,  yet,  if 
the  essential  requirements  of  the  statute  did 
in  fact  appear  in  such  correspondence  ro- 
ceived  by  Gten.  Donnelly,  the  mere  form  of 
tbeir  e^iresalon  would  not  have  prevented 
the  letters  from  operating  aa  statutory  no- 
tices. But  they  all  lack  these  requirements, 
not  only  In  form,  but  In  substance.  The 
dahnants  are  now  seeking  to  give  to  the 
correspondence  an  effect  not  contemplated  by 
them  when  the  letters  were  sent. 

The  next  notice  was  served  on  Gen.  Don- 
nelly on  the  30tb  day  of  April,  1897,  by  A. 
K.  Leuckel  &  Co.,  for  $760.23.  This  gives 
efficient  notice  to  the  owner  of  the  amount  of 
the  debt  dne  from  Jobnea  for  work  and  ma- 
terial done  on  the  building  In  question,  of 
demand  made  upon  him  for  payment,  and  of 
his  refusal,  and  the  proofs  made  In  behalf 
of  these  claimants  show  that  the  above 
amount  of  $760.23  is  due  to  them  under  the 
provisions  of  the  statute.  This  claim  of  A. 
K.  Leuckel  &  Co.,  being  the  first  efficient  no- 
tice, Is  the  first  to  tw  paid  In  full  out  of  the 
fund  In  court. 

The  next  notice  is  that  of  Charles  Pridham, 
received  by  Gen.  Donnelly  by  mall  on  May 
13,  1897,  demanding  that  be  retain  $232  for 
work  done  and  materials  furnished.  The  no- 
tice served  complies  with  all  the  require- 
ments of  tbe  statute.  The  claimant,  when 
testifying  In  pro<^  of  bis  dalm,  stated  that 


his  contract  waa  by  paxsAi  Uiat  be  had  aerr- 
ed  his  notice  on  May  li,  1897;  and  in  one 
part  ot  his  testimony  he  said  tliat  at  that 
time  he  had  not  entirely  completed  the  work. 
The  claimant  appeara  to  b*  a  truthful  man, 
but  ia  evidently  nnfamlllar  wUh  tiie  giving 
of  teatlmony,  and  hia  atatementa  are  some- 
what confused.  He  afterwards  explained 
that  there  waa  aome  extra  woA  engaged, 
which  lie  did,  bnt  that  be  had  in  tect  com- 
pleted hIa  contract  woA  before  his  notice 
waa  sored;  that  the  cmtractw  acknowl- 
edged  that  be  had  more  than  flnlahed  it 
wb«i  be  demanded  hIa  pi^;  and  that  the 
work  which  he  did  on  ttie  honae  after  tb» 
original  completion  of  hIa  omtract  was  some 
finishing  and  retouching  of  the  floor,  done 
"gratia,"  to  please  Mrs.  Donnelly.  I  think 
the  proofs  offered  fairly  sustain  the  notice, 
and  that  Mr.  Pridham  la  entitled  to  Ibe  9282 
demanded  by  hIa  notice.  This  la  the  second 
eflident  notice  and  proof,  and  ta  to  be  sec- 
ondly paid  from  ttie'fund. 

The  next  notice  claims  to  have  been  aerv- 
ed  by  Paul  O.  Taylor  on  June  12,  1887,  for 
984.95  for  hardware.  This  Is  the  same  dalm 
beretttfore  referred  to  as  a  letter  received  by 
Gen.  Donnelly  about  April  21,  1887.  When 
that  letter  waa  received,  Gen.  Donndly  re- 
quested Taylor  to  send  blm  an  itemized  blD, 
which  he  did  about  Jmie  12,  1897.  This  let- 
ter, containing  the  itemized  bill,  la  not  shown 
to  have  been  any  nearer  to  being  a  notifica- 
tion to  the  owner  of  a  demand  for  payment 
from  tbe  contractor  and  Us  refusal  to  pay 
than  waa  the  first  letter  of  April  20,  1887. 
Mr.  Taylor  testifies  .that  he  la  not  able  to 
atate  dearly  }ust  what  fnither  be  wrote,  es.- 
oept  tiiat  he  told  Gen.  Donnelly  that  he  was 
by  Johnes  referred  to  him,  and  tbat  he  sbonld 
look  to  htm  for  payment  of  tbe  bill.  As  stat- 
ed above,  such  correspondence,  stating  mere- 
ly that  the  claimant  was  referred  to  an  own- 
er for  payment.  Is  not  a  notification  of  a  de- 
mand and  refusal. 

The  next  claim  Is  a  nottee  served  Septem- 
ber 21,  1897.  by  Pollen  and  Wright,  trading 
as  Trenton  Stalr-BulIdlng  Company,  for  $195 
for  work  and  materials,  etc.  The  notice 
served  suffldently  compiles  with  the  statu- 
tory requirements,  and  the  proofii  support  it 
This  claim  Is  entitled  to  be  thirdly  paid  In 
full  from  the  fund  In  court. 

The  next  Is  the  clslm  of  Jonathan  C  Ely, 
under  a  notice  served  October  4,  1897,  for 
$1S0.31.  stated  to  be  for  wages.  Tbe  notice 
conforms  to  the  statutes.  This  dalmant  la 
a  cai-penter,  whose  book  was  found  not  to  be 
admissible,  because  ladcing  in  essential  Ind- 
deuts  necessary  to  make  It  evidence.  The 
claimant  appears,  by  tbe  type-written  copy 
of  bis  testimony,  to  have  varied  In  bis  state- 
ments of  the  total  amount  of  the  partial  pay- 
ments made  to  blm.  When  stating  his  Items 
of  work,  price,  and  payments  from  bis  book, 
using  it  as  a  memorandum  to  refresh  his 
memory,  he  is  probably  more  accurate  than 
when  attempting  to  recall  the  matter  by  his 
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unaided  memory.  Taking  tUi  part  of  his 
testlmooy  u  a  ffolde^  It  ibows  tbat  hla  ac- 
eooBt  •boQld  be  stated  as  follows: 

days  work.  at{2.75  per  day....  9^4  18 
DedDCt  pay  menu  by  JobuM  on  aooount   124  97 

Aetnal  baltnoe  dm  Jflnatlum  O.  ^ 
Ely    9188  21 

This  sum  (9189.21)  was  |2.90  more  than  he 
demanded.  Though  a  demand  for  more  than 
Is  dne  has  been  held  to  be  fatal  (Reere  r.  El- 
mendorf,  88  N.  J.  Law,  133),  a  demand  for 
less  would  seem  to  work  no  Injury  to  any  one 
bnt  the  claimant,  who  may  be  held  to  have 
waived  the  remainder  due  falm.  Mr.  Ely  Is 
an  Illiterate  man,  and  evidently  made  an  er- 
ror In  his  calcnlatlon  In  presenting  his  claim 
for  a  less  sum  than  was  due  blm.  As  this 
mistake  led  only  to  his  own  loss,  hla  claim, 
as  made  for  the  lesser  sum  $186.31,  should  be 
admitted  to  payment  It  Is  contended  against 
Its  allowance  that  Ely  had  a  private  sub- 
agreement  with  Johnes,  the  contractor, 
whereby  he  (Ely)  became  a  partner  In  Johnes* 
contract  for  building  Qen,  Donnelly's  house. 
There  appears  to  have  been  some  talk  of  an 
agreement  by  which  Ely  should  have  part  of 
Johnes'  profits  In  the  building  contract  If 
there  were  any.  The  evidence  Is  quite  Insuf- 
fldent  to  show  that  there  was  any  partner- 
ship, and  too  uncertain  to  sustain  any  con- 
tract, even  for  pn^t-sharlng,  as  It  appears 
there  was  neither  perfected  agreement  be- 
tween the  parties  nor  arrangement  as  to  how 
profits  were  to  have  been  ascertained,  nor 
what  share  either  was  to  have  received,  nor 
any  consideration  for  such  an  agreement 
The  profit-sharing  seems  to  have  been  a  dis- 
cussed proposition  rather  than  a  contract 
Moreover,  It  Is  expressly  shown  that  there 
was  a  distinct  agreement  between  Johnes'  and 
Ely  that  the  latter  should  receive  $2.75  per 
day  for  bli  services.  This  claim  of  Jonathan 
O.  Bly  is  entitled  to  be  fourthly  paid  from 
the  funds  In  court. 

The  next  Is  the  notice  of  Edward  Ely,  serv- 
ed October  4,  1897,  for  $S0,  stated  to  be  for 
wages  due  him  for  carpenter  work.  The  no- 
tice Is  In  conformity  to  the  requirements  of 
the  itatute,  and  the  proof  shows  demand 
msde,  and  that  there  was  a  refusal  to  pay. 
This  dalmant  also  had  an  order  given  him 
by  Johnes  for  the  payment  of  this  $C0,  which 
be  presented  to  Oen.  Donnelly  on  May  1, 
1897.  ITnder  the  supplement  of  1896,  above 
quoted,  this  order  coxild  only  operate  subject 
to  such  statutory  notices  as  should  be  served. 
On  October  4,  1807,  Edward  Ely  served  the 
notice  above  referred  to,  which  is  effective. 
This  claim  Is  entitled  to  be  fifthly  paid  from 
the  fund. 

The  notices  of  these  two  dalms  ot  Jona- 
than O.  Ely  and  Edward  Ely,  served  upon 
the  owner  and  set  forth  in  the  biU,  allege 
that  the  amoonts,  respectively,  demanded, 
were  due  for  wages  earned  as  ^urueymen- 
carpenters.  The  supplement  of  1896,  i  7  & 
Oen.  St  p.  2075.  par.  4S),  provides  tbat  the 


claims  Qt  Journeymen  or  laborers  shall  have 
priori^  and  preference  over  employers  of  la- 
bor, contractors,  or  materialmen  for  the  pay- 
ment of  wages,  without  reference  to  the  date 
of  the  service  of  notices.  To  secure  this  spe- 
cial statutory  preference,  the  dsimant  must 
not  only  give  the  notice  required  by  the  act, 
but  when  his  claim  Is  litigated,  must  prove 
by  evidence  that  he  is  within  the  class  of 
journeymen  or  laborers  working  for  wages 
to  which  the  statute  gives  this  preference. 
The  notices  served  to  retain,  etc.,  for  these 
two  dalms,  sufficiently  notify  the  owner  tbat 
they  are  within  this  specially  preferred  class. 
But  the  proof  offered  to  support  the  claim 
does  not  sufficiently  show  the  claimants  to 
have  been,  as  alleged  In  the  notices,  journey- 
men  claiming  payment  of  wages.  The  result 
is  that  while  shown  to  be  entitled  to  the  po- 
sition of  workmen  who  have  notice  In  con- 
formity to  the  act  these  two  parties  have  not 
proven  themselves  entitied  to  the  special 
preference  over  employes,  etc,  given  to  those 
who  are  Journeymen  or  laborers  working  for 
wages,  etc..  by  the  forty-third  paragraph  of 
the  act  (2  Oen.  St  p.  2075).  In  this  case 
this  omission  of  proof  happens  to  make  no 
difference,  as  the  fund  Is  sufficiently  large 
to  pay  In  full  all  the  workmen  and  material- 
men who  have  served  notices  in  conformity 
to  the  act 

The  distrlbntlop  of  the  fund  In  court  as 
above  directed,  stands  at  this  stage  as  fol- 
lows: 

Fund  io  court  9^188  61 

Deduct  costs  ot  this  suit   ' 

9  

Claims  above  allowed,  as  noticed  In  OM- 
formlty  to  the  statute: 

A.  K.  Leuckel  &  Co   9  760  28 

Charles  Pridham   232  00 

Jonathan  6.  Ely  ;..      180  81 

Edward  Ely   SO  00 

The  foregoing  are  the  only  notices  which 
appear  to  have  conformed  to  the  require- 
ments of  the  statute,  and  to  have  become 
complete  liens  on  the  fund  by  service  before 
the  maturity,  on  October  80,  1897,  of  the  IlSr 
blllty  of  the  owner  under  the  contract  ac- 
cording to  the  construction  of  the  supple- 
ment of  1895,  as  expounded  by  the  court  of 
appeals  In  AssodaUon  r.  Williams  (Jane 
Term,  1899)  48  Aa  669. 

The  residue  of  the  fund,  not  necessary  to 
pay  these  perfected  liens,  became,  on  Octo- 
ber 30,  1897,  free  from  all  the  Inchoate  liuis 
under  the  mechanic's  lien  act  and  was  there- 
after subject  to  such  disposal  as  the  contract- 
or might  make  of  It  and  to  the  enf  (Hvement 
of  such  other  liens  or  charges  as  his  cred- 
itors might  have  established  npon  It  These 
other  charges,  thus  relieved  of  the  superior 
statutory  Hens,  are,  as  against  this  residne 
of  the  fund,  enforceable  In  the  order  of  their 
priority,  which  I  find  to  be  as  follows: 

The  first  Is  the  claim  of  Edward  KlelUp 
kanf  under  an  order  tor  $60  given  by  Jobam, 
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tbe  contractor,  npon  Oen.  Donnelly,  owner, 
and  serred  upon  him  on  April  1,  1897.  This 
order  operated  by  way  ot  equitable  assign- 
ment, snbject  to  the  statutory  inchoate  and 
subsequently  perfected  Uens;  wtalch  haTln^ 
been  satisfied,  this  sho'ald  be  first  paid  out 
of  tbe  residue  ot  the  fund. 

The  next  In  point  of  date  Is  tbe  claim  of 
Benjamin  A.  Pearce,  receiver,  under  the  sup- 
plementary proceedings  on  the  Judgment  of 
Oherles  Lewis  against  Otis  F.  Johnes,  tbe 
contractor,  and  execution  thereunder  issued 
April  12,  1897.  This  claim  does  not  appear 
to  be  Talld,  under  the  construction  glren  to 
the  statute  authorizing  such  proceedings. 
In  Wlllson  T.  Salmon,  46  N.  S.  Eq.  257,  17 
Atl.  815,  the  court  of  appeals  held  that,  while 
the  right  of  a  Judgment  creditor  to  this  re- 
lief agalnist  his  debtor  authorized  the  seizure 
of  actually  existing  debts,  money  to  become 
doe  by  tbe  future  performance  of  a  building 
ccmtract  is  not  such  an  existing  debt.  It  Is 
a  mere  Inchoate  right,  upon  which  the  stat- 
ute does  not  operate.  In  that  case,  as  In 
tbls,  the  supplementary  proceedings  were 
taken  by  a  receiver  to  secure  the  final  in- 
stallment of  a  building  contract  before  the 
contract  had  been  performed.  Tbe  court  also 
held  that,  if  a  different  conclusion  had  been 
reached,  tbe  receiver's  claim  could  not  have 
been  superior  to  the  noticing  claimants  un- 
der the  Uen  law,  because  all  the  receiver 
could  acquire  was  tbe  right  of  the  contract- 
or, who  was  tbe  debtor,  In  the  judgment, 
and  his  right  was  subject  to  the  superior 
charge  of  tbe  noticing  Hen  claimants.  Un- 
der tbe  first  ground  stated  In  the  case  of 
Wlllson  v.  Salmon,  tbe  receiver  had  no  au- 
thority to  attach  the  moneys  not  yet  earned, 
and  his  claim  must  be  rejected. 

Then  follow  a  number  of  orders  drawn  by 
Johnes,  the  contractor,  and  served  upon  Gen. 
Donnelly,  the  owner,  each  operating  by  way 
of  equitable  assignment,  and  payable  out  of 
tbe  residue  of  the  fund,  In  the  order  of  their 
priority,  as  follows:  O.  B.  Askew,  for 
165.80,  served  April  17,  1897;  this  should  be 
secondly  paid.  Addison  B.  Johnes,  for  $45, 
served  April  20,  1897;  this  should  be  thirdly 
paid.  Richard  H.  Smith,  for  $60,  served  on 
April  23,  1S07;  this  should  be  fourthly  paid. 
Charles  McDermott,  for  $200,  served  on 
April  25,  1807;  this  should  be  fifthly  paid. 
Doyle  and  White,  for  $450,  served  on  April 
26,  1897;  this  should  be  sixthly  paid. 

Tbe  Hens  of  the  above  notices  served  In 
conformity  to  the  requirements  of  the  me- 
chanic's Hen  acts,  and  tbe  other  equitable 
chains  upon  tbe  residue,  above  ascertained 
and  estabUshed,  are  more  than  sufficient 
(with  the  costs  of  suits)  to  absorb  the  whole 
of  the  moneys  paid  Into  court  In  the  came. 

There  are  several  claims  which  are  ez- 
duded  from  sharing  In  the  fund,  because  the 
fund  Is  Insufficient  to  pay  them.  I  do  not 
deem  it  necessary  to  discuss  these  In  detalL 
A  decree  will  be  advised  In  accordance  wltb 
the  views  above  expressed. 


(H  N.  J.  E.  «TJ 

FLAHBRTT  t.  ATLANTIC  LUMBISR  CU. 
et  al. 

(Court  of  Chancery  of  New  Jersey.   Aug.  IS, 

1309.) 

CORPORATIONS  —  ADTHOKITT    OF    AOBNT  — 
MECHANICS'  UBMS— NOTICB—ASSIONMBNT. 

1.  A  corporation  may  act  by  its  agents  with- 
out giving  them  authority  in  writing.  It  may  be 
bound  by  acceptance  and  ratification  of  the  pre- 
viously uoautborissed  acts  of  its  agents  in  the 
course  of  ita  business. 

2.  The  sam  demanded  and  refused  payment 
under  taction  3  (now  paragraph  38)  of  the  me- 
chanic's lien  act  must  not,  at  the  time  of  the 
demand,  refusal  of  payment,  and  notice  to  the 
owner  to  retain,  exceed  the  sum  then  actually 
owing  by  the  contractor  to  the  workman  or  ma- 
terialman who  makes  the  demand  and  gives  the 
notice.  The  claimant  cannot  demand  payment 
and  serve  the  notice  first  and  afterwards  give 
credits  on  the  sum  demanded  and  noticed,  which 
were  allowable  when  demand  was  made. 

3.  If  tbe  contractor  marks  a  bill  for  material 
furnished  to  the  building,  "Approved,"  signing 
his  name,  it  is  not  an  eqnitable  assignment  of 
BO  much  of  the  contract  price  as  la  sofBdent  to 
pay  tbe  bill. 

4.  When  any  residue  of  the  contract  price  re- 
mains after  payment  of  the  coats,  and  those  stat- 
utory notices  and  equitable  asaignmenta  which 
are  effective.  It  belongs  to  the  contractor. 

5.  The  case  of  Donnelly  T.  Johnes  (In  this 
court :  Aug.  6,  1899)  44  Aa  180.  foUowed  on 
other  poiot^ 

{SyUabus  by  the  Court) 

Suit  by  James  Flaherty  against  the  Atlan- 
tic Lumber  Company  and  others.  Tbe  com- 
plainant Is  tbe  owner  of  the  post-ofllce  build- 
ing at  Atlantic  City.  By  a  written  contract 
and  specifications  filed  In  Atlantic  county 
clerk's  office,  one  Clarence  B.  Myers  agreed 
to  furnish  the  material  and  construct  tbe 
post-oSice  building  for 'the  sum  of  $4,8S1, 
payable  $1,500  of  It  when  the  window  frames 
were  set  $1,600  when  tbe  walls  were  topped 
out,  and  $1,884  when  tbe  building  waa  fiolsb- 
ed,  or  within  30  days  thereafter.  The  con- 
tractor covenanted,  under  penalty,  to  finish 
it  by  May  1,  1897.  He  completed  the  build- 
ing according  to  tbe  agreement  but  failed 
to  pay  a  large  number  of  claims  for  work 
done  and  materials  furnished.  There  re- 
mained $1,858.32  of  the  contract  price  In  the 
hands  of  the  complainant  Tbe  disputed 
claims  unpaid  being  largely  in  excess  of  this 
1  sum.  the  complainant  filed  bis  bill  of  Inter- 
pleader, to  which  several  answers  have  been 
filed,  all  admitting  his  equity;  and  he  bas 
paid  the  $1,858.32  Into  court  In  this  suit  and 
has  been  dismissed,  wltb  bis  costs.  Tbe  de- 
fendants continued  the  cause,  and  asserted 
their  several  claims  under  their  answers  and 
tbe  proofs  ofTered  by  them,  and  submitted 
tbe  same  for  final  determination  after  fall 
argument  beard. 

Joseph  Thompson,  for  complainant  God- 
frey &  Godfrey,  for  defendants  D.  B.  Inger- 
soll  and  Atlantic  Lumber  Co.  William  M. 
Clevenger,  for  defendants  Samuel  Kears  and 
others.  Harry  Wootoo,  for  defendants  Sam- 
uel H.  French  ft  Co.  Robert  E.  Stephany. 
for  defendants  Devlin  ft  MexwdL  Thomp- 
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son  &  Cole,  for  defendants  Fettit  &  Co.  and 
otbera. 

GREY,  V.  O.  (after  stating  tbe  facts). 
There  are  two  claims  which  are  dlspated  and 
denied  the  right  to  participate  in  the  fond 
bj  the  other  claimants.  As  to  the  remain- 
ing claims,  the  parties  at  the  hearing  admit- 
ted the  correctness  of  the  amounts  of  claims 
and  the  notices  served  thereunder  as  stated 
In  tbe  bill  and  answers,  without  formal 
proofs;  and  it  was  also  agreed,  as  to  those 
other  claims,  that  the  materials  and  labor 
famished  and  performed  actually  went  Into 
the  building  in  question,  and  that  the  proper 
demand  was  made  for  payment  and  refused. 

By  the  construction  given  by  the  court  of 
appeals  In  Sllngerland  v.  Blnns,  56  N.  J.  Bq. 
413,  30  Atl.  712,  and  Association  t.  Williams 
(June  term,  1899;  not  yet  officially  reported), 
43  AtL  669,  the  fifth  section  of  the  supple- 
ment of  1895  (2  Oen.  St.  p.  2074)  was  declar- 
ed to  give  to  workmen  and  materialmen  (sub- 
ject to  the  expense  of  completing  the  con- 
tract work)  an  Inchoate  Hen,  ab  Initio,  upon 
the  liability  of  the  owner  to  the  contractor, 
which  lien  becomes  perfect  only  on  service 
of  the  statutory  notice,  based  on  demand 
and  refusal  of  payment  before  that  liability 
matures,  and  expires  on  such  maturity  If 
no  notice  has  been  given.  This  ruling  makes 
it  necessary  to  determine  In  each  case,  when 
a  contest  arises  as  to  the  applicability  of  In- 
staUmMits  coming  due  under  the  contract, 
what  Is  the  exact  time  when  the  liability  of 
the  owner  to  the  contractor  matures.  Be- 
fore that  time  the  Inchoate  lien  may  be  per- 
fected by  service  of  notice  In  conformity  to 
tbe  statute.  After  that  time  so  much  of  the 
Installment  which  has  matured  as  Is  not  nec- 
essary to  complete  the  contract  work,  or  to 
satisfy  Inchoate  Hens  then  perfected  by  no- 
tice, is  at  the  disposal  of  the  contractor,  and 
subject  to  attachment  by  his  outside  cred- 
itors. Donnelly  v.  Johnes  (N.  J.  Gh.;  Aug. 
5.  1899)  44  Atl.  180,  The  moneys  In  dispute 
In  this  cause  came  to  be  due  under  the  last 
Installment  By  the  terms  of  the  contract, 
tbe  building  was  to  be  wholly  finished  on  the 
Ist  day  of  May,  1897.  The  final  Installment 
of  $1,884  became  payable  "when  the  building 
is  finished;  It  being  understood  that  the  final 
payment  shall  be  made  thirty  days  after  this 
contract  is  completely  finished."  There 
seems  to  be  no  dispute  that  the  building  was 
completed,  as  testified  by  the  contractor,  ac- 
cording to  the  contract  Thirty  days  after 
May  1, 1897,  was  May  31, 1897.  At  that  date 
the  liability  of  the  owner  to  the  contractor 
for  the  last  installment  matured.  Up  to 
that  time  any  workman  or  materialman  en- 
tltled  to  give  tbe  statutory  notice  to  retain 
might  do  so,  and  thus  perfect  his  Inchoate 
lien.  After  that  date  they  lost  their  privi- 
ly, and  the  contractor  and  his  outside  cred- 
itors might  claim  so  much  of  the  fund  as 
was  not  needed  to  complete  the  contract  and 
to  par  tbfl  notices  served  in  compliance  wltb 


the  statute.  Tbe  notices  served  are  to  be 
paid  in  succession  In  the  order  of  their  serv- 
ice. Association  v.  Williams  (June  term, 
1899;  not  yet  officially  reported)  43  Atl.  669. 

The  first  notice  was  that  of  Daniel  B.  In- 
gersoll.  served  on  April  9,  1897,— one  of  tbe 
two  claims  payment  of  which  Is  disputed. 
The  written  notice  of  Ingersoll  was.  In  Its 
essentials,  in  conformity  to  the  statute,  and 
gave  notice  to  the  owner  to  retain  $872.60. 
The  other  claimants  defend  the  fund  against 
Ingersoll's  claim  upon  the  ground  that  "In- 
gersoll served  notice  for  too  much  money." 
The  basis  of  this  contention  Is,  not  that  the 
amount  demanded  by  Ingersoll  was  not  ow- 
ing to  him  when  demanded,  but  that  by 
what  the  opponents  Insist  were  the  terms  of 
Ingersoll's  contract,  it  was  not  when  de- 
manded, payable.  This  defense  rests  wholly 
upon  tbe  claim  that  by  the  contract  between 
Ingersoll  and  the  contractor,  Myers,  the  price 
of  the  bricks  which  Ingersoll  furnished  was 
fixed  to  be  paid  at  certain  specified  times, 
which  the  opponents  Insist  only  arrived  when 
Myers  got  his  payments  from  Flaherty;  and 
they  say  that  on  the  day  when  Ingersoll 
served  his  notice,  Myers  was  not  entitled  to, 
and  had  not  received,  enough  to  pay  Inger- 
soll the  amount  owing  to  him,  by  $6,  and,  as 
Myers  had  not  received  it  Ingersoll  had  no 
right  to  demand  it  The  ai^rument  is  ahlb- 
ited  by  the  following  schedule  submitted 
tbe  counsel  opposing  Ingersoll's  claim; 

Myera'  contract  with  Flaherty  was 
for  payment  of.  $4,884  00 

Flaherty  paid  Myers  during  March, 
1^7.  the  first  two  payments  under 
the  contract  $1,600  each   8,000  00 

Flati«rty  owed   Myers  May  1, 

1897    $1,884  00 

Ingersoll    furnished    bricks    up  to 

March  31,  1897,  to  tbe  value  of . . .  $1,166  60 
Myers  paid  Jngersoll  March  20;  1897     300  00 

$  866  60 

This  la  the  amount  for  which  InKeraoll  should 
have  served  notice.  As  he  sold  $6  of  brick  on 
April  1st  nnder  bis  contract  this  was  not  dne 
until  Mas  Ist  April  9th.  Ingersoll  served  no- 
tice for  $872.60,  or  for  $6  more  than  was  doe 
him  at  that  time. 

It  should  be  noticed  that  an  the  bridts 
had  been  delivered  by  Ingersoll  more  than 
a  week  before  notice  served  by  him.  The 
criticism  of  his  claim  depends,  as  stated, 
wholly  upon  the  assertion  that  $6  of  his  de- 
mand, though  owing  to  him  when  noticed, 
liad  not  then  become  payable,  because  by  his 
contract  It  was  not  payable  until  Myers  had 
received  his  contract  money;  and  It  Is  claim- 
ed that  Myers  did  not  become  entitled  to  re- 
ceive It  until,  at  the  earliest  day.  May  1, 
1897.  The  statement  of  this  argument  of  In- 
gersoll's opponents  by  the  foregoing  sched- 
ule, which  seeks  to  illustrate  and  enforce  It 
ta  not  supported  by  the  proofs.  Ascnune 
that  Ingersoll  was  to  be  paid  for  his.  bricks 
as  Myers  got  his  contract  money  from 
Flaher^;  that  Is,  Ingersoll's  bill  became  doe 
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and  payable  wben  Ujren  actaally  tecetved 
eaaagti  monej  from  Vlaherty  to  pay  It  The 
a<Aednle  states  that  Myers  had  received  from 
Flaherty  durlns  Mar^  1887,  $3,000,— a  smn 
largely  In  excess  of  IngersoU's  bill  for  bricks 
an  furnished  during  March.  «ceept  $6  worth 
on  April  Ist  But  the  statnuent  that  pay- 
ments were  made  to  Myers  Dt  $3,000  ''during 
Match**  Is  largely  assomptiVHi.  Myars  was 
put  on  the  stand  to  prove  when  ttie  pay- 
ments were  made,  and  was  miable  to  name 
the  date  of  a  single  payment  which  he  re- 
ceived. He  "guessed"  the  first  payment  was  In 
March,  and  "guessed"  the  second  was  three 
weeks  after  the  first  Am  the  work  was  only 
begun  on  March  4th,  and  Myers  was  obliged 
to  get  an  architect's  certlflcate  to  entitle  hiib 
to  each  payment,  and  to  demand  his  money 
from  Mr.  Flaheri^,  and  procure  him  to  pay 
the  amount  earned,  my  Impresslcm  from  the 
evidence  is  that  the  money  was  paid  him 
(at  least,  the  second  $1,500)  after  April  1st. 
and  therefore  after  IngersoU  had.  furnished 
all  the  bricks  for  which  he  now,  by  his  stop 
notice,  claims  payment  By  this  second 
$1,S00,  Mye'rs  would  have  received  enough  to 
have  fully  paid  Ingersoll,  and  thus  the  lat- 
ter's  money  would  have  been  payable  under 
any  construction  of  the  contract  between 
Ingersoll  and  Myers.  But  the  evidence  does 
not  sustain  the  assertion  that  by  the  contract 
between  Ingersoll  and  Myers  the  time  of  the 
payment  for  the  brlelcs  was  fixed  to  depend 
upon  Myers'  receipt  of  his  contract  money. 
The  whole  matter  Is  based  on  Ingersoll's 
statements  that  he  was  to  be  paid  "as  he 
[Myers]  got  his  money."  There  Is  abundant 
proof  that  Myers  paid  out  the  moneys  he 
received  without  regard  to  what  be  owed 
Ingersoll,  and  neither  of  them  appears  to 
have  had  any  consciousness  that  the  time  of 
Ingersoll's  payments  was,  by  their  contract 
dependent  npon  Myers*  receipt  of  his  con- 
tract price  for  erecting  the  building.  Myers 
swears  he  was  receiving  money  from  other 
work,  and  could  not  tell  what  money  he  re- 
ceived, or  where  it  went  When  Ingersoll 
was  asked  whether  he  was  not  to  be  paid  If 
Myers  never  received  his  contract  money,  he 
sold  there  was  no  agreement  to  that  efiTect; 
and  yet  if  the  contract  was  made  as  claim- 
ed, IngersoU  mast  be  held  to  have  agreed 
that  If,  for  any  reason,  Myers  failed  to  re- 
ceive the  moneys  due  him  under  the  con- 
tract he  (Ingersoll)  should  never  be  paid,— 
an  agreement  so  unreasonable  that  it  cannot 
be  believed  to  have  been  made,  without 
strong  proof,  which  Is  here  wanting.  There 
Is  some  appearance  of  contradiction  In  the 
phrasing  of  Ingersoll's  testimony,  but  when 
the  Inquiry  was  directly  put  to  him,  "When 
did  your  bill  become  due?'  he  answered, 
"My  bills  were  dne  when  the  last  bricks 
went  there."  Myers  denied  that  Ingersoll 
demanded  payment,  but  Ingersoll's  testimo- 
ny supporting  his  stop  notice  written  at  the 
time,  declaring  that  he  had  made  a  demand 
i^on  Myers  and  had  been  refused.  Is  more 


worthy  of  b^U^.  Oonidderlng  all  the  pnx^ 
Ingersoll  was  entKiad  to  the  sum  he  de- 
manded by  his  stop  notice,  and  hla  claim  for 
$872.60  itaould  be  allowed. 

The  next  mto^  notice  served  was  that  of 
the  Atlantic  Lnmber  Company.  That  com- 
pany fumlahed  matwlalB  for  the  building  in 
question,  and  served  a  notice  npon  Flaherty, 
the  owner,  on  the  23d  day  of  Aprfl,  1897,  to 
retain  $1,182.10.  This  notice  la  chalienged 
because  it  was  signed,  "Atlantic  Lumbw 
Company,  per  0.  F.  Thompson,"  without 
showing  by  any  writing  what  authority 
Thompson  had  to  make  such  i  demand;  and 
those  opposing  this  claim  allege  tha^  be- 
cause of  the  absence  of  such  written  author 
ity.  Myers  was  Justlfled  In  refusing  payment, 
and  tiiat  the  notice  Itself  Is  InefBcIent  The 
doctrine  tiiat  a  cwporation  may  act  coif  by 
a  resolution  of  Its  board,  and  under  Its  cor- 
porate seal,  has  long  bera  abandoned.  In 
the  tenduct  of  Its  ordinary  bnslnera.  a  cor- 
poration acts  by  Its  agents,  who  may  be  ap- 
pointed without  formal  action  of  Its  board, 
and  not  even  in  writing.  Insurance  Co.  v. 
Oakley,  9  Falge,  500.  Corporations  may  be 
bound  by  acceptance  and  rattflcation  of  pre- 
viously unauthorized  acts  of  an  agent  even 
whoi.  In  the  course  ot  his  principal's  busi- 
ness, he  perpetrates  a  fraud.  Garrison  v. 
Electrical  Works.  66  N.  J.  Bq.  706.  37  Aa 
741.  The  notice  In  this  case  was  given  in 
the  name  of  the  company,  by  one  who  had 
In  the  matter  In  question  power  to  represent 
It,  and  the  corporation  has  ever  since  acted 
upon  and  ratified  his  act  A  written  author- 
ity exhibiting  his  agency  was  not  necessary 
to  justify  either  the  demand  for  payment 
from  Myers,  or  the  notice  In  writing  to  the 
owner. 

There  Is  another  criticism  of  the  claim  of 
the  Atlantic  Lumber  Company  which  Is  of 
more  significance.  The  party  claiming  un- 
der section  3  (now  paragraph  38)  of  the  Hen 
act  cannot  sustain  his  notice  if  he  demands 
more  than  Is  due.  Klrtland  v.  Moore,  40  N. 
J.  Eq.  106.  2  Atl.  209.  There  must  have  been 
a  previous  refusal  to  pay  by  the  contractor, 
and  It  Is  quite  obvious.  If  the  contractor  did 
not  owe  the  sum  demanded,  he  had  a  good 
ground  for  his  refusal;  and  the  claimant 
could  not  Ignore  It  and  collect  the  exorbitant 
bin  from  the  owner  by  notice.  Reeve  v.  Bt 
mendorf,  88  N.  J.  Law,  133.  The  Atlantl< 
Lumber  Company  on  April  23,  1897,  served 
on  Flaherty,  the  owner,  a  notice  that  $1,- 
192.19  was  due  It  from  the  contractor,  and 
that  it  had  demanded  that  sum  from  him 
and  he  had  refused  payment  and  requiring 
the  owner  to  retain  that  sum  out  of  the  con- 
tract price.  It  appears  that  In  the  manner 
of  making  sales  by  this  company,  a  list  of 
the  material  to  be  famished  a  building  would 
be  made  out  and  sometime  all  the  goods 
named  on  the  list  would  not  be  used,  and 
sometimes  there  would  be  additional  mate- 
rial sent  or  a  correction  of  prices.  In  the 
final  adjustment  sometimes  the  credits  for 
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mnied  goods  amonnted  to  more  than  the 
extrm  cbmrges  for  additional  material,  or  In 
correction  of  pricet,  and  sometlmai  the  extra 
diarges  to  more  than  the  credits.  Tbe  m- 
perintendent  of  the  company  testified  that 
In  erery  case  wblle  he  was  In  their  employ 
there  was  a  rartatlon.  It  Is  quite  evident 
that  In  snch  ease  the  amomtt  owln^  hy  tbe 
contractor  could  taiSj  be  definitely  ascertain- 
ed by  an  adjustment  of  tiiese  items  of  debit 
and  credit,  fixing  the  final  balance  to  be 
paid.  Until  that  had  been  done,  there  conld 
be  no  proper  demand  and  refusal,  and  no 
snffldent  notice  to  retain.  The  testimony 
and  tbe  documentary  proofo  show  that  the 
demand  of  payment,  and  refusal  by  the  con- 
tractor to  pay,  were  made  on  April  22  or  23, 
1607,  and  tbe  noUce  to  the  owner  to  retain 
was  served  on  the  23d  day  of  April  In  that 
year.  The  demand  was  for  (1,192.19,  and 
the  notice  Is  to  retain  a  like  sum.  But  at 
this  time  there  was  an  unadjusted  credit  out- 
standing for  unused  lumber  which  was  aft- 
erwards ta^en  away  from  the  building.  The 
price  for  this  unused  lumber  was  charged 
In  the  bill,  and  makes  part  of  the  $1,192.19 
now  dalmed.  After  tbe  notice  claiming  tbe 
$1,192.19  had  been  served,  this  credit  for 
unused  lumber  was,  on  June  1,  1887,  adjust- 
ed at  $29.76,  and  was  allowed  to  the  con- 
tractor against  the  $1,192.19  demanded  of 
him,  and  notified  to  be  retained  by  the  owner 
from  the  contract  price.  The  testimony  and 
documentary  proofs  make  this  absolutely 
dear.  The  Atlantic  Lumber  Company's  own 
written  statement  under  date  of  June  1, 
1897,  shows  that  this  credit  of  $29.76  was 
allowed  to  the  contractor,  against  the  $1,- 
102.19  now  claimed  from  the  owner.  On  the 
27th  day  of  May,  some  five  weeks  after  the 
demand  upon,  and  refusal  to  pay  by,  tbe 
contractor,  and  after  the  notice  to  retain 
bad  been  served  on  the  owner,  the  contract- 
or marked  tbe  bill  of  the  Atlantic  Lumber 
Oompany,  made  out  with  a  total  of  $1,192.19, 
as  now  claimed,  "Approved."  This  Is  claim- 
ed to  be  an  admission  that  $1,192.19  was  the 
true  amount  due  that  company,  end  to  be  a 
waiver  of  all  credits.  But  It  can  have  no 
force  to  make  the  company's  notice  effectual: 
First  Because,  If  this  approval  admitted  tbe 
$1492.19  to  be  the  true  sum  due,  the'  adjust- 
ment came  too  late.  The  cases  cited  show 
that  the  true  sum  must  be  ascertained  before 
the  demand  made  and  notice  must  not  exceed 
tbe  sum  so  ascertained.  The  claimant  can- 
jmt  demand  and  serve  notice  first,  and  aft- 
erwards allow  credits  due  when  demand  was 
made.  Secondly.  Tbe  contractor's  approval 
was  obviously  neither  an  admission  that  the 
$1,192.19  was  tbe  true  sum  due,  nor  a  waiv- 
er of  all  other  credits,  for  he  afterwards  ob- 
tained the  $29.76  credit  to  be  allowed  him 
for  the  unused  lumber  as  a  deduction  from 
the  $1,192.19  now  dalmed  from  the  fund. 
Tbe  necessary  result  follows  that  the  con- 
tractor, when  asked  to  pay  $1,192.19  without 
tts  pterlous  adjusting  and  deducting  of  the 


credit  at  $29.78,  msy  rl^ttnlly  bavo  refused 
to  pay,  and  the  cUUmant  cannot  maintain  Its 
notice  to  the  owner,  demanding  payment  or 
a  greater  sum  than  was  due  from  the  con- 
tractor. Its  daim  must  therefore  be  reject- 
ed. Reeve  Bbnendorf  and  Klrtland  v. 
Moore,  ubi  supra. 

There  vras  a  reference  on  the  argument  to 
the  supplement  of  1S95  02  Oen.  St  p.  2075, 
I  7),  which  prescribes  that  In  all  cases  Jour- 
neymen or  laborers  shall  have  priority  over 
employers  of  hUwr.  contractors,  or  material- 
mea,  for  the  payment  of  wages,  without  ref- 
erence to  the  date  when  the  Journeymen  or 
laborers  shall  have  filed  their  liens  or  served 
notice.  It  Is  suggested  that  these  labor 
claims  must  have  preference.  In  examining 
the  status  of  the  claimants,  the  court  can 
look  only  at  the  facts  shovra  In  the  pleadings 
and  proofs.  The  privilege  to  be  preferential- 
ly paid,  under  section  7  (now  paragraph  48) 
of  the  supplement  of  1896,  Is  limited  to  Jour- 
neymen and  laborers  who  have  served  no- 
tices for  the  payment  of  wages.  Whether 
the  claimant  was  a  Journeyman  or  laborer, 
and  whether  tbe  notice  served  was  tot  pay- 
ment of  wages,  are  matters  of  fact  which 
must  be  alleged  and  proved,  to  entitle  tilie 
cbUmant  to  the  privilege  secured  him  by  the 
statute.  Neither  the  pleadings,  the  admis- 
sions, nor  the  proofs  In  this  case  specify 
that  any  of  the  claims  were  made  by  labor- 
ers or  Journeymen,  nor  that  they  were  due 
for  payment  of  wages.  The  bill  of  com-* 
plaint  refers  to  dalms  for  work  and  material 
furnished,  without  distinguishing  that  which 
was  for  work  from  that  which  was  for  ma- 
terial; and  It  nowhere  states  specifically 
that  any  dalm  was  for  the  paym^it  of  the 
wages  of  a  Journeyman  or  laborer,  nor  does 
any  answer  or  proof  set  up  such  a  dalm,  and 
for  want  of  such  showing  they  fall  to  estab- 
lish their  rights  to  the  preference  given  by 
section  7  (now  paragraph  43}  of  the  supple- 
ment of  1895  to  Journeymen  and  laborers, 
and  take  their  places  as  dalmanta  without 
special  preference  under  that  act 

There  remain  to  be  considered  the  other 
notices  of  workmen  and  materialmen  to  re- 
tain, etc.,  which  are  -alleged  to  have  been 
served  In  conformity  to  the  statute.  In  the 
decision  of  the  court  of  appeals  in  Associa- 
tion V.  Williams,  above  cited,  It  is  declared 
that,  when  the  liability  of  tbe  owner  to  the 
contractor  under  the  contract  matures,  all 
the  Inchoate  liens  of  workmen  and  material- 
men not  then  perfected  by  proper  service  of 
notice  expire.  This  necessarily  releases  tbe 
fund  from  liability  to  be  retained  on  statu- 
tory notices,  and  permits  the  contractor  to 
dispose  of  It  or  his  outside  creditors  to  as- 
sert their  rights  In  It  In  the  case  under  con- 
sideration the  liability  of  tbe  owner,  as  is 
above  shown,  matured  May  81,  1897.  No 
other  statutory  notice  than  those  of  Inger- 
soU  and  of  the  Atlantic  Lumtter  Oompany 
was  served  on.  or  prior  to  May  31,  1897.  A 
number  were  served  at  various  times  be- 
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tween  Jnne  1,  1S97,  ud  Sqvtembw  11, 1887. 
^  all  of  these  statutory  notices  were  served 
ftftor  the  liability  of  tbe  owner  tinder  the 
contract  bad  matured,  on  May  31,  1897,  and 
after  tbe  residue  of  the  contract  price  bad 
been  thereby  freed  from  tbe  charge  In  favw 
of  workmen  and  materlalmrai,  th^  all  failed 
to  baTo  any  effect  to  compel  the  owner  to  re- 
tain anytbing  for  their  payment  from  the 
contract  price,  and  all  must  be  rejected  as 
claims  upon  the  residue  of  the  fund,  which 
bad  on  May  31,  1897,  come  to  be  at  tbe  dis- 
posal of  tbe  contractor,  and  liable  to  respond 
to  orders  glTen  by  hint 

The  first  claim  asserted  to  have  operated, 
under  an  order  of  tbe  contractor  on  the  own- 
er, as  an  eqnltaMe  asalgnment;  Is  that  of  the 
Atlantic  Lumber  Company,  which  <m  March 
7,  1897,  served  on  the  owner  an  Itemlaed  Wll 
against  the  contractor,  on  which  tbe  latter 
had  Indorsed  the  words:  "Approved.  Clar^ 
ence  B.  Myers."  There  Is  nothing  on  tbe 
face  of  this  bill,  or  Its  approval  or  any  oth- 
et  evidence,  to  show  that  the  ccmtractor,  My- 
ers, directed  the  owner,  Flaherty,  to  pay  out 
of  the  contract  price  In  his  bands,  due  My- 
ers, tbe  amount  of  the  bllL  To  approve  a 
bin  Is  one  thing;  to  order  It  to  be  paid  out 
of  a  particular  fund  la  quite  a  different 
thing.  This  dalm  cannot  operate  as  an  equi- 
table assignment,  as  no  Intent  of  Ibe  parties 
that  It  should  so  operate  anywhere  aK>ears. 
.It  Is  therefore  rejected. 

The  next  claims  on  the  fund  by  my  of 
equitable  assignment  are  the  two  presented 
by  Devlin  and  Maxwell.  These  were  served 
upon  the  owner,— the  first  on  May  24.  1887, 
for  $188;  the  second  on  May  27,  1897,  for 
$22.20.  They  are  In  tbe  form  of  bills  of 
Devlin  and  Maxwell  against  Myers,  tbe  con- 
tractor, and  have  annexed  an  order  by  My- 
ers, addressed  to  Flaherty,  the  owner,  di- 
recting him  to  pay  the  amount  of  tbe  above 
bill  out  of  tbe  balance  due  <m  tbe  contract 
for  building  the  poet  office,— the  bonding  In 
question.  These  two  claims  of  Devlin  and 
Maxwell  were  also  tbe  subject  of  a  notice 
served  under  the  statute,  but  as  they  were 
served  as  notices  after  May  31,  1897,  when 
the  last  of  the  Installments  under  the  con- 
tract bad  matured,  they  failed  as  statutory 
notices,  as  above  shown.  The  dalm  of  In- 
gersoll,  by  tbe  decree  herein  to  be  made, 
wlU  be  fully  paid,  and  In  this  way  removed 
as  a  charge  on  the  fund.  Tbe  orders  of  the 
contractor  become  opontlve  to  dispose  of 
tbe  residue  of  It,  and  these  two  presented  by 
Devlin  and  Maxwell  are  efficient  as  eqolta- 
ble  assignments,  and  should  be  paid  next 
after  the  costs  and  the  Ingersoll  dalm. 

All  the  statutory  notices,  except  Inger- 
aoU*s,  failed  for  tbe  reasons  above  stated. 
No  other  effectual  equitable  assignments  than 
those  of  Devlin  and  MaxweU  appear  In  the 
ease.  No  other  cbai^  upon  tbe  fond  Is  al- 
leged In  the  bill  of  complaint,  and,  If  there 
be  any  residue  remaining  aftw  payment  ot 
the  costs  of  this  suit  uid  the  claims  of  In- 


Csnoll  and  of  Derlln  and  Maxwell,  It  Is 
atlU  at  the  disposal  of  Myers,  the  contractor, 
and  should  be  paid  to  him.  HaU  t.  Baldwin, 
40  M.  J.  Eq.  see,  18  AtL  976.  I  wOI  advise  a 
deoea  In  accordaoca  witli  the  above  viewi. 


(E8  N.  J.  B.  34f) 
KELLOGO  V.  SCOTT  et  ml 
(Court  of  Cbaacery  of  New  Jersey.   Aug.  7, 
1899.) 

PRINGIPAI.   AND  SnRETT— FIDBLITT  BOND— 
INCRBASE  OF  RISK— DISCHARGE  OF  BURS- 
TY—PLBADINO— A  MEN  DME  N  T. 

1.  Where  an  employer  increased  the  duties  of 
his  booklceeper  ana  collector,  bo  that  he  was  re* 
quired  to  perform  the  dntles  of  casUer,  and  as 
BQcb  had  control  of  all  the  caah  of  the  business, 
a  surety  on  the  employe's  bODd  aa  bookkeeper 
and  collector,  conditioDed  for  the  faithful  per- 
formance of  his  duties,  and  to  pay  over  all  mon- 
era  received  in  that  capacity,  was  not  liable 
thereon  for  an  embezzlement,  thongb  accomplish- 
ed by  means  of  fraadulent  entries  by  such  em- 
ploy6  as  bookkeeper,  since  the  extending  of  such 
employe's  duties  was  an  increase  of  the  riah,  and 
discharged  the  surety. 

2.  Where  In  an  action  on  an  employe's  bond, 
complainant's  eTldenoe  showed  that  the  surety 
had  been  discharged  by  reason  of  an  increase  in 
tbe  employe's  duties  not  coTered  by  tbe  bond, 
defendants  were  entitled  to  amend  their  answer 
in  order  to  place  such  defense  formally  on  rec- 
ord. 

Bill  by  Andrew  H.  EeUogg  against  Frank 
M.  Scott  and  others.  BUI  dismissed. 

Leon  Abbott,  for  complainant  H.  EL  Daw- 
son and  J.  O.  H.  Fltney.  Cor  defendant  Ameri- 
can Ins.  Cb. 

SMERT.  y.  a  Complainant  flies  a  bm  to 
foreclose  a  mortgage  given  by  Mrs.  Fish  upon 
her  lands  to  secore  whatever  might  become 
due  to  complainant  under  a  bond  glvoi  by 
defendant  Frank  M.  Scott  and  Mrs.  Fish,  who 
was  bis  mother,  aa  bis  surety,  upon  complain- 
ant taking  Scott  Into  his  emidoyment  Tb9 
bond  (a  joint  and  several  bond  of  prlndpal 
and  surely,  dated  November  19,  1892,  in  the 
penal  sum  of  $7,000)  contatais  the*  f<^wlng 
recital  and  cmditlon:  **Wberea8,  the  above- 
bounden  Frank  ^l.  Scott  Is  about  to  act  as 
bookkeeper  and  collector  for  tbe  above-named 
Andrew  H.  Eell<^g,  and  by  reason  thereof 
will  have  tbe  control  Mt  soma  <tf  money,  and 
be  required  to  perform  various  acts:  Now, 
the  condition  of  this  obligation  U  that  if  the 
above-bounden  Frank  M.  Scott  shall  well  and 
truly  account  for  and  pay  over  and  dlq[)08e  of 
all  moneys  and  property  of  tbe  said  Andrew 
H.  Edlogg  which  may  come  Into  bis  posses; 
slon  or  under  bis  control,  and  shall  well  and 
truly  discharge  and  perfWm  aU  bis  duties  as 
such  bookkeeper  and  cirflector,  and  it  tbe  said 
obligors,  or  either  of  tbem,  shall  pay  over  to 
the  said  Andrew  H.  EeUogg  the  snm  and 
amount  of  any  and  aU  loss,  damages  costs, 
and  eq>enses  suffered  or  Incurred  by  the  said 
Andrew  H.  Kellogg  by  reaaon  of  the  failure 
of  said  Frank  M.  Scott  to  pay  over  and  ac- 
count for  aU  moneys  and  property,  or  bU 
failure  to  dlsdiarge  and  perform  all  his  da- 
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ties  as  aforesaid,  within  ten  days  after  notice 
Is  given  to  tbe  said  Bosanna  B.  Fish  ot  the 
sum  and  amount  bo  to  be  paid,  then  this  obU- 
satloD  to  be  void,"  etc.  Scott  entered  the  em- 
ployment of  complainant  on  November  23, 
18^  contlnDlnp  until  FebnuuT,  1897.  Dur- 
ing that  time  Scott  misappropriated  his  em- 
ployer'a  moneTfl  to  the  extent  oi  atwat  $6,- 
300,  and  the  bill  Is  filed  to  foreclose  the  mort^ 
gage  for  tbelr  repayment  Mrs.  Fish,  sub- 
aequent  to  the  execution  of  this  mortgage, 
and  In  November,  1898,  gave  a  mortgage  to 
the  defendant  the  American  Insurance  Com- 
pany for  $1,000,  fw  money  loaned,  and  in  A.u- 
gusb,  1805,  gave  another  mortgage  for  $2,- 
000  to  the  Insurance  company  to  talce  up  the 
first  mortgage  of  fl,00O,  which  was  then  can- 
celed, and  to  secure  an  additional  loan.  One 
thousand  five  hundred  dollars  is  now  due  on 
this  mortgage,  with  interest  from  Febmary, 
1897.  Mrs.  Fish  died  In  July,  1896,  testate,  hav- 
ing devised  the  lands  in  question  to  her  son, 
Frank  M.  Scott,  for  life,  with  remainder  to 
his  children,  the  Infant  defendants,  and  giv- 
ing a  power  of  sale  to  the  defendant  execu- 
tors. The  proofs  showed  that  complainant  was 
engaged  In  a  Job-printing  business  in  New 
Tork  City,  the  volume  of  which  amounted  to 
from  fSO.OOO  to  $130,000  a  year  during  ^e 
time  of  Scott's  employment  Previous  to  this 
employment  Scott  had  been  convicted  of  em- 
bezzlement from  a  previous  employer,  and, 
sfter  serving  part  of  his  term  of  Imprison- 
ment had  been  pardoned.  The  complainant 
knew  this,  and  the  surety,  Scott's  mother, 
must  also  be  presumed  to  liave  known  It. 
From  the  time  of  his  employment  Scott  was 
not  only  bookkeeper  and  collector,  but  also 
the  cashier,  of  complainant,  and  the  only 
cashier,  and  as  such  had  charge  of  all  the 
cash  received  In  the  office,  as  well  as  charge 
of  the  books  and  pay  rolls.  He  continued  to 
be  bookkeeper  as  well  as  cashier  during  his 
whole  term  of  employment  He  abstracted 
money  under  his  control,  and,  to  the  extent 
of  $5,096,  concealed  the  abstractions  by 
means  of  false  additions  or  footings  in  the 
cash  book  from  time  to  time,  by  which  false 
footings  the  cash  paid  out  appeared  to  be 
larger  than  was  actually  paid,  to  the  extent 
of  his  embe^ement  Scott  also  had  charge 
of  making  out  the  pay  rolls  for  the  employes, 
and  received  the  cash  for  their  payment  and 
paid  the  same.  By  false  footings  and  other 
false  entries  on  the  pay  rolls,  he  drew  out 
from  time  to  time  more  money  than  he  paid 
over  to  the  ranploySs;  the  deficiency  from 
this  source  amounting  to  $312.66,  as  nearly 
as  can  now  be  ascertained  on  the  present 
proofs. 

Upon  this  state  of  facts,  disclosed  by  com- 
plainant's evidence,  it  Is  Insisted  on  behalf 
of  the  insurance  company  and  the  Infant  de- 
fendants that  the  mlsai^roprlatlons  of  money 
were  madr  by  Scott  in  bis  employment  as 
cashier,  and  not  as  boc^keeper,  and  tliat  the 
bond,  properly  construed,  covers  only  such 
dedications  la  Soott* s  capacity  of  bookkeeper. 


Tbe  general  words  of  the  condition  provide 
that  "Scott  shall  well  and  truly  account  for 
and  pay  over  and  dispose  of  all  moneys  and 
property  of  Kellogg  which  may  come  Into  his 
possession  or  under  his  control,"  and  are  not 
In  terms  confined  to  money  received  by  him 
as  bookkeeper;  but  it  Is  claimed  that,  In  ref- 
erence to  bonds  of  sureties  for  the  faithful 
performance  of  the  duties  of  an  crfflce  or  em 
ployment  It  Is  a  settled  general  rule  of  con- 
stractlbn  that,  where  the  bond  contains  a  re- 
cital of  the  character  or  scope  of  the  employ- 
ment this  recital  will  restrict  the  general 
words  ot  the  condition  to  the  service  specified, 
nnless  It  expressly  appears  that  It  was  not 
intended  to  be  so  restricted.  The  reason  tor 
thus  limiting  the  general  terms  of  the  condi- 
tion by  the  redtal  is  said  to  be  that  the  ob- 
ject of  the  bond  being  a  security  on  employ- 
ment It  the  parties  state  In  tiie  bond  the 
character  or  scope  of  the  employment  that 
will  be  taken  as  indicating  the  limit  of  the 
surety's  contract  in  the  absence  of  any  words 
which  show  that  the  parties  Intended  that  the 
recital  shall  not  have  this  effect.  And  many 
cases  have  been  dted  In  which,  on  the  con- 
struction of  the  agreement  Itself,  the  recitals 
have  iMen  so  construed  to  restrict  the  gea- 
erai  words  In  the  condition.  The  leading  case 
is  Arlington  v.  Merricke,  2  Saund.,  and  the 
cases  are  ct^lected  In  note  h,  p.  415b;  also. 
In  1  Chltty,  Cont  (11th  Am.  Bd.)  p.  765;  1 
Brandt  Sur.  a  S,  9  166  et  seq.;  and  Associa- 
tion V.  Conkllng,  90  N.  Y.  116,— Earl,  J.,  page 
121.  But  In  my  Judgment  the  liability  of 
the  Btu^ty  for  a  breach  of  the  condition  of 
the  bond  will  still  remain,  even  If  it  be  held 
that  the  clause  of  the  bond  relating  to  the 
payment  of  money  does  not  cover  money  un- 
der Scott's  control  as  cashier.  The  bond  se- 
cures "the  faitahful  performance  of  Scotfs 
duty  as  bookkeeper,"  and  this  certainly  in- 
cludes the  true  entry  and  footing  of  the  cash 
bool£  and  pay  rolls,  which,  as  bookkeeper,  he 
makes  up,  as  well  as  the  duty  of  not  abstract- 
ing his  emi^oyer's  money,  which  would  come 
within  his  reach  in  the  course  of  his  employ- 
ment as  bookkeeper.  For  his  failure  to  per- 
form this  duty  of  keeping  true  entries  the 
bond  for  securing  his  faithful  services  as 
bookkeeper  is  forfeited,  and  Inasmuch  as  he 
himself  took  the  moneys,  whose  abstraction 
was  concealed  by  the  false  entries  which  he 
made  as  bookkeeper,  the  employer,  so  far  as 
the  terms  of  the  bond  go,  would,  I  am  to- 
dined  to  think,  be  entitled  to  recover  sub- 
stantial damages,  to  the  amount  of  the  ab- 
stractions, either  by  the  boc^eeper  himself 
in  any  capacity,  or  by  another,  If  the  abstrac- 
tions were  tntentionaJly  concealed  from  the 
employer  by  means  of  the  false  entries  made 
by  the  bookkeeper.  Bank  v.  ESwood  (1860)  21 
N.  Y.  88,  and  J^son  t.  Howkins  (1841)  a 
Man.  &  6.  S60,  seem  to  estaUIsh  the  right  to 
recover  such  substantial  damages  as  the  re- 
stdt  of  false  entries  for  the  bee-keeper's  own 
IHvfit.  But  assuming  that  the  loss  In  ques- 
tion may  be  held  to  be  the  result  of  &e  fail- 
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ure  of  !3cott  to  perform  Ids  dntleB  u  book- 
keeper,  tlie  most  sarlotu  qnestioii  raised  In 
reference  to  the  UablUtr  of  the  snre^  In  tiUs 
bond  arises  from  the  fact  that  Scott  was  em- 
ployed as  cashier  after  the  giving  of  this 
bond,  whtda  recited  only  his  employment  as 
bookkeepw  and  collector.  This  emi^oyment 
as  cashier,  with  control,  as  such,  over  all  the 
money  of  the  office,  as  weU  ss  of  the  booka,— 
for  he  still  continued  as  bookkeeper,— was  a 
material  change  by  the  act  of  the  parties  (K^ 
logg  and  Scott^,  without  knowledge  of  the 
surety,  in  the  nature  of  the  duUes  of  fbe  em- 
plo;6;  and  it  was  a  change  that  materially 
altered  the  duties  of  the  MU{doyment,  so  as 
to  affect  tbe  peril  of  the  surety.  The  employ- 
ment which  was  in  the  mind  of  the  surety 
upon  giving  the  bond,  and  wbl(A  the  obligee 
was  about  to  make,  was  that  of  bookkeeper 
and  collector.  These  descriptions  of  the  char- 
acter of  employment  do  not  of  themselres  in- 
dicate an  employment  which  would  glre  con- 
trol of  the  entire  cash  of  a  business  like  com- 
plainant's, as  well  as  at  Its  books;  nor  is 
there  any  proof  In  the  case  that  by  the  em- 
ployment as  bookkeeper  and  collector  In  com- 
plainant's business  the  control  of  the  cash 
of  the  business,  as  cashier,  was  supposed  by 
the  parties  to  be  included.  Tbe  general  rule 
is  settled  that  in  the  case  of  bonds  to  secure 
the  iierformance  of  the  duties  of  an  office  or 
of  an  employment,  where  the  nature  of  the 
employment  Is  so  altered,  either  by  tbe  act 
of  the  partly  «nployer  and  employd,  or  of 
tbe  legislature  (In  case  of  public  office),  that 
tbe  risk  of  the  surety  Is  materially  altered, 
the  Ixmd  is  avoided,  even  though  It  is  forfeit- 
ed by  a  breach  of  the  duties  of  the  original 
office  or  of  the  original  employment  which 
was  the  subject  of  the  guaranty.  This  gen- 
eral rule  has  not  been  questioned  since  the 
leading  casea  Bonar  v.  Macdonold  (1850)  8 
H.  li.  Qis.  226;  Pybus  t.  Glbb  (1856)  6  EL  & 
Bl.  902,  And  these  cases  were  approved  and 
followed  on  this  point  In  Bank  v.  Dlckerson, 
41  N.  J.  Law,  448,  451.  The  facts  In  this 
case  come  within  the  application  of  this  rule. 
The  bond,  as  I  construe  It,  was  given  on  tbe 
promise  to  the  surety  to  employ  Scott  aa 
bookkeeper  and  collector;  and  his  employ- 
ment, subsequent  to  the  execution  of  this 
bond,  as  cashier  as  well  as  bookkeeper,  did 
make,  as  I  find  upon  the  facts  In  the  case,  a 
material  change  in  the  nature  of  his  employ- 
ment, by  which  the  risk  of  the  surety  was  in- 
creased or  varied  to  her  disadvantage,  and 
the  bond  must  therefore  be  held  Y(Ai  as 
against  the  surety  and  those  who  claim  under 
her. 

In  this  case  the  defense  of  discharge  of  the 
surety  by  alteration  of  the  contract  of  em- 
ployment was  not  specially  set  up  In  the  an- 
swer of  the  insurance  company  or  of  the  In- 
fants; the  answers  of  the  latter  l>elng  for- 
mal only,  and  submitting  their  interests  to 
the  protection  of  the  court.  The  question, 
however,  was  first  presented  by  the  com- 
plainant's own  evidence  at  the  trial,  and  was 


folly  aigoed  t^^  emmsel,  and  la,  la  my  jtidg- 
meat,  the  vital  qnestUm  In  Itie  case.  Coansel 
may.  If  they  dertre,  ai^ly  to  amend  the  an- 
swers In  ord»  to  pnt  the  defense  framally  on 
the  record.  As  to  the  infant  defendants,  the 
court  usually  allows  or  directs  such  amend- 
ments In  elthw  Mils  m  answers  ffied  on  their 
behalf  as  may  be  necessary  to  protect  their 
Interests.  Mitt  T.  Bq.  PI.  4ia 


(•I  vf.  J,  u  m  > 

MOBFOLK  &  N.  B.  HOSIERY  00.  v. 
ABNOLD. 

(Supreme  Oonrt  of  New  Jersey.  Aug.  26,  1890.) 

OONTRAOT— ORANT  OF  PATBNT  RIOHTS—IU.- 
CHINBS  TO  BB  RETURNED  ON  RBFAT- 
UENT  OP  COST— OPTION. 

In  an  agreement,  that  granted  to  the  plain- 
tiff rights  in  certain  patents  owned  by  the  de- 
fendant, the  Utter  agreed  to  famish  ta  tbe  plain- 
tiff as  many  Anchor  sewing  machines  as  the 
plaintiff  desired,  *^he  same  to  be  used  only  by 
tbe  [plaintiff]  or  Its  itCMisees,  and  the  same  to  be 
returned  on  the  termination  ot  this  ctmtract  to 
the  [defendant]  on  her  repayment  to  the  [plain- 
tiff] of  the  original  cost  of  said  Anchor  sewing 
machines  and  appurtenances  so  returned." 

Held,  that  by  the  language  quoted  an  optitm 
was  given  to  tiie  deffHidant  to  liBve  the  macnines 
returned  by  makii«  repayment  of  their  original 
price,  and  that  there  is  no  unqualified  agreement 
to  make  payment  for  machines  returned  at  the 
win  of  the  plaintiff. 
(Syllabus  by  the  Court) 

Action  by  the  Norfolk  A  New  Brunswick 
Hosiery  Company  against  Anna  M.  Arnold. 
On  demurrer  to  declaration.  Sustained. 

Argued  February  term,  1899,  before  MA- 
QIE,  C.  J.,  and  OABKISON,  LIFFINOOTT, 
and  COLLINS,  JJ. 

WlUard  P.  Voorhees,  for  plaintiff.  Blwood 
a  Harris  and  Charles  L.  Corbln,  for  defends 
ant 

GABRIS(»f,  J.  This  Is  a  demmrar  to  a 
declaration.  PlalntUTs  action  la  founded  jsb- 
on  the  fourth  section  at  a  written  ccmtiact 
between  the  parties,  which  la  In  these  wwds: 

"Art.  4.  The  party  of  the  first  part  hereby 
covenants  and  agrees  to  furnish  tbe  parly  oi 
the  second  part,  at  a  reasonable  price,  ttie 
same  to  be  paid  tar  hy  said  party  of  Hie  sec- 
ond part,  as  many  Anchor  sewing  mai^nes 
and  appurtenances  as  tbe  party  of  the  second 
part  shall  desire,  the  same  to  be  used  only  by 
the  party  of  the  second  part  or  its  licensees, 
and  the  same  to  be  returned  on  the  termina- 
tion of  this  contract  to  the  party  of  the  first 
part,  on  her  repayment  to  the  party  of  the 
second  part  of  the  original  cost  of  said  An- 
chor sewing  machines  and  appurtenances  so 
returned.  In  case  of  the  death  or  inability  of 
the  party  of  the  first  part  to  manufacture  or 
furnish  such  machines  and  appurtenances,  It 
Is  hereby  agreed  that  the  party  of  the  second 
part  may  manufacture  or  cause  to  be  manu- 
factured said  machines  and  appurtenances,  to 
be  used  only  by  the  said  party  of  the  second 
part  or  its  licensees,  and  during  the  continu- 
ance of  this  agreement,  and  the  same  to  be 
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turned  over  to  the  party  of  the  first  part,  or 
her  representatlTes  or  assigns,  on  the  ter- 
mlnatlon  of  this  agreement,  at  cost  price,  on 
her  or  their  election  to  «o  pnt^ase  than.** 

The  theory  of  the  pleader  is  that  this  lan- 
guage constitutes  an  nnqnaUfled  agreement 
by  the  defendant  to  make  repayment  for  ma- 
chines forniahed  jmder  the  contract  when  de- 
liTered  to  her  at  its  completion,  and  that,  as 
a  tendor  of  106  madiines  has  been  mode  by 
flie  plalntlfte,  thtfr  original  iN^ce  Is  due  ftom 
the  defendant.  Tlie  counter  contention  Is 
that  by  the  language  In  question  an  optltHi  is 
glTen  to  the  defradant  to  have  the  machines 
returned  mating  rquiyment  of  their  orig- 
inal price,  but  that  there  Is  no  unqualified 
agreement  to  make  payment  for  machines  re- 
turned at  the  win  of  the  plalntlfF,  which  Is 
the  case  made  by  the  nart. 

I  think  that  the  defendant's  interpretatloa 
is  the  correct  one.  The  defendant's  covenant 
eoDcenis  flie  fnmUblng  ot  new  machines  to 
the  plaintift.  flielr  price  and  number,  which 
last  was  to  rest  upon  the  desire  ot  the  plain- 
tiff. The  agreement  by  the  plaintiff  coneenip 
ed  tbe  paymoit  for  tb»  machines,  their  use 
and  retam,  the  last  of  which  rested  tqton  the 
rep^ment  by  the  d^endant  ot  Uielr  orig- 
inal cost  price.  GlTlng  to  these  words  In 
their  cratcKt  thdr  ordinary  meaning  and  ap- 
plying to  each  par^  the.  same  rule  of  Inter- 
IwetHtlon,  the  plain  result  is  that  the  ditf  end- 
ant  must  furnish  all  the  new  machines  de- 
sired by  the  plaintift.  and  that  the  plaintiff 
must  return  all  the  old  ones  desired  by  the 
defendant  The  desire  of  the  plaintiff  for 
new  machines  must  be  by  express  order  or 
Implied  acceptance.  That  of  the  defendant 
for  their  return  must  be  by  making  or  tend- 
olng  repayment,  or  some  Act  to  that  effect 
Under  their  contract  the  plaintiff  can  no  more 
compd  payment  for  old  machines  by  making 
a  Tolnntary  return  of  them,  than  the  defend- 
ant could  for  new  sent  to  the  plabitlff  against 
its  desire.  In  each  case  tbere  Is  an  Implied 
<^on.  It  may  be  objected  that  this  inter* 
pretatlon  fails  to  note  that  in  the  latter  part 
of  the  section  an  option  Is  ecpressly  glTen, 
whence  It  may  be  argued  that,  when  not  ex- 
pressly given,  none  Is  Intended.  The  optitm 
that  Is  espteaAy  givoi  Is  when  machines 
shall  liave  been  made  by  the  plaintiff,  and 
contemidates  in  one  contingency  the  death  of 
the  defendant  and  the  succession  by  her  r^ 
reamtatives;  hence  It  may  w^  be  that  the 
option  should  be  an  express  one,  as  other* 
wise  the  cost  price  could  not  be  known  by 
those  who,  not  having  made  the  machines, 
must  make  the  tender  of  repayment  In  the 
earlier  clause,  the  "original  cost"  being 
known  to  the  defendant  its  repayment  is  con- 
slstNit  with  tiuB  exwdse  of  the  option,  with- 
ont  the  necessity  of  Its  being  expressly  given 
or  made.  This  Interpretation  is  the  only  one 
that  barmonlsea  with  the  contract  as  a  wht^ 
The  object  of  the  agreement  Is  to  grant  the 
use  of  certain  patents,  and  to  secure  the  ray- 
alllea  therefor.  The  agreement  nn  for  16 


years.  The  section  dted  Is  the  only  part  of 
the  contract  that  refers  to  the  furnishing  of 
machines.  At  the  end  of  the  period  covered 
by  the  contract  it  Is  evident  that  the  macUnes 
furnished  nnd^  It  would  have  depredated 
from  original  cost  In  proporti<m  to  the  lengQi 
of  time  of  their  use.  If  the  defendant  must 
take  them  back  and  repa^  that  she  receiv- 
ed for  them  when  new  (and  that  Is  what  Is 
declared  for),  then  rtm^e  Interest  upon  the 
original  Is  the  rent  ot  the  machinesr-ftn  al- 
most lnc<mceivable  barton,  and  one  not 
borne  out  by  the  language  of  the  agreement 
The  other  interpretation  is,  on  the  omtrary, 
readily  explicable;  for,  after  the  expiration 
of  the  relation  between  the  parties  to  the 
contract,  the  repurchase  of  all  outstanding 
madiines,  whatever  -their  age  m  condition, 
mlg^t  be  essential  to  protectl<m  of  tho  owner 
of  the  patents;  hence  she  or  her  estate  is  giv- 
en the  right  to  have  them  returned  on  making 
the  repayment  of  the  original  cost  This,  as 
has  been  said,  is  an  option,  and  not  on  un- 
qualified agreement  upon  which  the  plaintiff 
can  rest  Its  declaration. 

Judgment  upon  the  demurrer  Is  given  for 
the'd^endant 


(68  N.  J.  B.  368) 

HALBT  V.  GOODHBABT  et  aL 

(Court  of  ChBDcery  of  New  Jersey.   Sept  10, 
1890.) 

QtnBTING  TITLS^-CLAIH  TO  TBSTBD  REMAIN- 
DER —  CON  STITUTIONAIJTT  0F8TATUTB  — 
LBOITIMAGT  OF  OIiAIMANT— HVIDBNCB  OF 
UARRIAQB. 

1.  Laws  1896,  p.  24S,  c  137,  as  amended  by 
Laws  1897,  p.  211,  c.  117,  providing  that  when 
a  persoa  claims  to  be  mtitied  to  a  vested  remain- 
der in  lands  or  personalty,  and  his  title  is  denied 
or  disputed,  be  may  maintain  a  sait  In  chancery 
to  settle  the  title  and  disputes  concerning  the 
same,  and  that  on  application  of  either  party 
an  issue  at  law  shall  be  directed,  to  try  the  va- 
lidity of  anch  claim,  is  constitutional. 

2.  In  a  snit  to  determine  complainant's  claim 
to  an  estate  in  remainder  in  his  grandfather's  es* 
tate,  and  to  qniet  title  thereto,  the  question  of 
his  legitimacy  arose.  It  appeared  that  the  al- 
leged marriage  between  his  father  and  mother 
was  contracted  without  the  knowledge  of  the 
fnmllles  of  either,  though  there  appeared  to  be 
no  reason  for  secrecy;  nat  there  was  no  mar- 
riage certificate  or  record  ot  the  marriage;  that 
after  the  alleged  marriage  she  moved  from  place 
to  place,  and  was  seen  performing  the  daties  of 
a  Darmald  in  a  saloon,  and  conducting  herself 
unbecoming  a  wife;  that  the  husband's  relations 
did  not  know  he  was  married;  that  he  general- 
ly slept  and  ate  at  home,  though  be  spent  consid- 
erable time  with  her,  and  supported  her  part  of 
the  time;  that  the  only  places  at  which  he  In- 
tiK>duced  her  as  his  wife  were  in  saloons  and 
at  questionable  balls;  that  she  knew  his  father 
was  wealthy,  and.  though  meagerly  supported, 
was  apparently  contest;  that, during  the  time 
he  traveled  for  his  health  they  bad  no  corre- 
spondence; that  he  never  Inquired  abont  her 
during  his  absence,  and  for  a  few  years  Iwfore 
he  died  be  had  no  communication  whatever  with 
her:  that  on  hia  deathbed  be  made  no  aUosIon 
to  her  or  their  boy;  and  that  after  his  death 
she  made  no  claim  as  bis  lawfnl  wife,  nor  as- 
serted the  claim  of  their  sod  as  his  legitimate 
heir.  BeU,  that  their  relation  was  IDIdt  and 
that  complainant  could  not  maintain  the  suit 
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Bill  between  Jeremlali  L.  Haley  and  Fan- 
nie Goodbeart  and  others  to  determine  com- 
plainant's claim  to  an  estate  In  lemalnder, 
and  to  qoiet  title  to  tbe  same.  BUI  dismissed. 

Bairy  EL  Rlcbards,  tor  complainant  Wal- 
ter Collins  and  Gilbert  Collins,  for  defend- 
ants. 

snEVBINa;  V.  C.  tub  la  a  suit  bronslit 
nnder  fbe  act  of  1806  to  compel  the  deter^ 
mlnation  of  claims  to  estates  In  remainder, 
and  to  qtdet  the  title  to  tbe  same  (Laws  ISM, 
Pl  248;  Laws  1887,  p.  211).  The  act,  as 
amended,  Is  taaxty  a  copy  ot  the  act  to  quiet 
title  (8  Gen.  St.  p.  8486).  It  proTides,  fn  anb- 
stance,  that  when  any  person  claims  to  be 
entitied  to  a  rested  remainder  In  lands  or 
personalty,  and  bla  titiela  denied  or  dlapated, 
be  may  maintain  a  snit  In  chancery  to  settte 
the  title,  and  to  clear  np  all  doubts  and  dis- 
putes concerning  tbe  same.  It  did  not,  as 
doea  the  act  to  qnlet  titio,  provide  f  or  an  la- 
ane  at  law  on  tiie  ai^catlon  of  either  party. 
In  1SD7  this  defect  was  remedied,  and  conned 
on  botii  aides  being  deairons  that  any  qnea- 
tion  Toting  to  the  Jnrlsdlctlon  shonld,  as  far 
aa  posalble,  be  eliminated.  It  was  atipnlated 
that  the  ease  should  be  deemed  to  have  been 
broui^t  under  the  act  as  amended.  I  think 
that  the  act.  as  It  now  standa,  rests  subatan- 
UaUy  nprai  the  same  foundation  as  the  act 
to  quiet  titiea.  The  latter  act  confers  Jorla- 
dlction  In  cases  orer  whldi,  before  Its  paaaage, 
equl^  did  not  take  Jurisdiction.  Story,  Eq. 
Jur.  1 862;  Pom.  Eq.  Jnr.  1 1896.  Hr.  Justice 
Depue,  In  American  Dock  A  Improvement  Co. 
T.  Trustees  for  Public  Schools.  87  N.  J.  Bq. 
272,  says:  "It  enlarged  the  Jnrladlction  of  the 
court  of  dianc»y  In  this  reqEKCt  It  gave  a 
party  who  Is  In  peaceable  possession  of  lands, 
where  his  title  la  dU^uted.  a  rlg^t  to  come 
Into  chancery  to  settle  the  UUe,  In  advance 
of  a  determination  at  the  titie  at  law.  where 
no  suit  to  enforce  or  test  tbe  validity  of  the 
titie  la  pending.**  The  same  Judge  says  In 
Sheppard  v.  Nixon.  48  N.  J.  Eq.  681.  18  Ati. 
617:  "The  fonndation  OF  the  Jnrlsdlctlon  is 
the  Inability  of  the  complainant  to  obtain  re- 
lief by  an  action  at  law,  or  the  inadequacy 
of  the  legal  remedy^  "The  purpose  of  tbe 
act,"  aald  Chief  Justice  Beasley  In  Mayor,  etc., 
r.  Lembeck.  81  N.  J.  Eq.  255,  "Is  to  reUere, 
not  persons  who  had  the  power  to  test  the 
hostile  claim  by  a  direct  proceeding  in  the 
uanal  mode,  but  to  aid  those  persons  who  had 
no  such  opportunity."  Bee,  also,  Tard  r.  Ab- 
eoclation,  49  M.  J.  Eq.  306.  24  AtL  729;  South- 
mayd  v.  City  of  Ellaabeth.  20  N.  J.  Eq.  203, 
660.  These  authoritative  cases  show  that  it 
la  within  the  ccynpetence  of  the  l^slature  to 
confer  upon  the  court  of  chancery  Jurisdiction 
to  determine  legal  questions  in  cases  so  cir- 
cnmatanced  that  no  rdief  can  be  glvm  by  a& 
tlon  at  law,  at  least;  and  this  Is  as  far  aa  It 
la  necessary  for  me  to  go  In  the  present  case, 
where  It  la  provided  that  on  application  of 
either  party  an  isane  at  law  shall  be  directed. 
For,  If  the  le^alature  has  the  power  to  thus 


provide  in  one  dass  of  cases,  It  most  have 
power  to  so  provide  In  other  classes  of  cases 
similarly  altnated,— casea  in  which  there  la  a 
similar  Inability  to  obtain  relief  in  an  action 
of  law.  The  class  of  cases  provided  for  in 
the  act  of  1896  are  characterized  by  tills  In- 
ability, and  the  case  in  hand  is  a  strong  il- 
lustration of  Its  ntlUty.  I  think  that  Xh4  au- 
thorities which  soBtaln  the  constitutionally 
of  the  act  to  qnlet  titiea  are  authorities  in 
favor  of  the  constitutionality  of  the  present 
enactment  I  therefore  proceed  to  an  exam- 
ination of  the  case  on  its  merits. 

Jeremiah  Haley  died  on  Jnly  8.  1867,  leav- 
ing, him  surriTlng,  bis  widow,  Maria  Haley, 
and  an  only  child,  JeremlalL  By  bis  will 
made  June  28,  1867,  he  gave  the  resldne  ttf 
his  estate  to  his  wife  for  life,  or  so  long  aa 
she  should  remain  his  widow,  subject  to  an 
annuity  of  fl,200  which  he  gave  to  his  son. 
Jeremiah,  and  at  her  death  or  ranafriage  to 
his  son  for  life,  with  remainder  to  his  issue. 
In  default  of  Issue  the  son  had  a  power  of 
appointment  and  in  default  of  appointment 
he  gave  tbe  residue  to  bis  brother  and  Asters, 
or  tbelr  representatives.  He  constituted  his 
wife  his  executrix.  The  eatato  f^ven  consist- 
ed largely  of  real  estate.  Jeremiah,  testator's 
son.  was  bom  In  1841,  and  died  on  Septem- 
ber 20. 1873.  The  complainant's  claim  la  that 
he  Is  the  legitimate  aon  of  this  son,  and  tiiat, 
derefore,  under  the  will  of  bis  grandfatbor, 
he  is  entitled  to  the  residuary  estate  sub- 
ject to  his  grandmotho'a  life  Interest  The 
sole  question  Is  whether  bis  claim  to  legiti- 
macy is  wdl  founded.  As  testator,  testator's 
son,  and  the  present  dalmant  are  all  called 
Jeremiah,  I  will,  tot'  the  aake  at  deamess, 
only  so  designate  testetor'a  wm.  Ctmyilaln- 
ant's  mother  la  Uary  LaTlnla  Vredand.  She 
was  bom  August  22,  ISBOt  and  it  la  dalmed 
that  Jeremiah  married  her  In  August  or  Sep- 
tember. I866t  The  claimant  was  bom  Mardi 
21.  1871,— about  three  yeara  and  a  half  before 
Jeremiah's  deatti.  There  la  no  doubt  what- 
ever that  between  1806  and  1878  Jeremiah 
and  LAvlnla  cohabited  to  some  extent  and 
the  question  is  whether  tiiia  cohabltati<m  vras 
matrimonial  or  UHdt  I  have  a  strong  con- 
viction that  it  waa  illicit  notwithstanding  the 
direct  evld«ice  of  lAvlnia  to  the  cmtrary. 
For  the  sake  of  deamesa,  I  wUl  consider  (1) 
the  life  and  dmracter  of  Jeremiah  and  la- 
vlnla  before  the  alleged  marriage;  (2)  the 
story  of  the  marriage;  ^)  tbe  life  at  the  par- 
tiea  and  thdr  conduct  fn>m  that  time  on.  to 
Jeremiah's  death;  and  (4)  the  conduct  of  La- 
vlnla  after  that  time. 

And,  flrat  as  to  their  life  and.  character  be- 
tan  the  alleged  marriage  In  1806:  Jeronlah, 
or  Jerry,  as  he  la  called  In  the  evldoice,  was 
the  son  of  a  fruit  dealer  who  lived  In  Essex 
street  Jersey  City,  and  who  had  accumulated 
a  considerable  fortune.  After  he  left  school 
he  appears  to  have  been  allowed  to  live  In 
Idleness,— whether  on  account  of  bis  health, 
or  because  of  misjudged  affection,  does  not 
dearly  aiq^car.   It  does,  however,  appear  v«y 
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deaiiy  Hat  the  son  soon  became  dissipated. 
He  was  a  frequenter  of  saloons  and  disrepa* 
tatde  resorts,  and  was  occasioaaUjr  found  In  a 
condition  of  intoxication.  His  comrades  were 
of  tiie  same  character.  One  of  the  witnesses 
dkaracterlxes  him  as  a  gentlemanly  loafer. 
In  1808  he  was  26  years  old.  Lavinia  Tree> 
Uukd  was  the  daughter  of  Nicholas  D.  Tree- 
land,  a  man  6f  respectable  family,  bat  of  no 
property.  In  1866  she  lived  with  her  father 
and  mother  In  what  was  then  known  as  "Ber- 
gen," now  a  part  of  Jersey  C9ty.  Nicholas 
had  three  daughters,— Kate,  Jennie,  and  com- 
plainant's mother.  The  decided  wdght  of 
the  evidence  Is  that  in  the  year  tBOS,  or  about 
that  time,  Lavlnia  and  Jennie  were  regarded 
by  the  police  authorities  as  somewhat  fast 
There  does  not  seem  to  be  any  doubt  but  that 
lATlnla  occasionally  vlBlted  the  plumber  shop 
of  O'Connor  ft  Pierson,— a  place  resorted  to 
by  loose  women,— and  that  Pleraon  enjoyed 
an  unenviable  reputation  for  consorting  with 
them.  It  is  proper*  to  say,  however,  that 
there  is  no  other  proof  of  Lavlola's  mlscon- 
dnct  at  this  period  than  that  which  I  have 
referred  to.  She  does  not  appear  to  have  at- 
t ended  school,  or  to  have  had  any  occupa- 
tion. In  the  early  part  of  1866  she  was  on- 
gaged  to  s;  respectable  yonng  man  by  the 
name  of  Smith.  While  so  engaged,  Pierson 
brought  Jerry  to  her  house,  when  called  there. 
It  Is  said,  to  do  some  plumbing  work,  and  In- 
troduced him  to  her.  Jerry  seems  to  have 
t>een  attracted  1^  her  beanty,  and  thereafter 
visited  her  frequently,  and  on  several  occa- 
sions took  her  ont  riding  In  his  father's  car- 
riage. This  was  so  displeasing  to  Smith  that 
he  broke  off  the  engagement.  In  1866  she 
was  16  years  old. 

Second.  lavlnia  gives  the  following  account 
of  their  marriage,  which  she  says  occurred 
either  tn  August  or  September,  1866,  and  Just 
after  her  sixteenth  birthday:  "Well,  he 
came  up,  and  wanted  to  taJke  me  ont  riding; 
and  be  asked  my  father  and  mother  If  they 
would  allow  me  to  go,  and  they  passed  the 
remark,  *If  he  would  bring  me  back  as  he 
took  me  away,'  and  he  said,  'Yes.'  Well,  we 
drore  to  Paterson,  and  when  we  were  going 
there  he  said:  'Baby,  I  am  going  to  get  mai^ 
tied.  Ton  and  I  are  going  to  get  married.* 
Bat  I  had  no  idea  we  were  going  to  get  mar- 
ried at  the  time.  It  was  in  Uie  afternoon 
(when  he  left  home).  It  'was  towards  dusk 
when  we  arrived  In  Paterson.  My  husband 
stoived  at  the  hotel,  and  went  In  and  got  a 
drink,  I  preanme,— I  didn't  get  out  of  the 
carriage;  and  he  asked  the  gentleman  there 
It  he  knew  where  there  was  a  de^yman. 
We  called  at  hia  house— to  the—  Well,  I  sup- 
pose It  was  the  minister.  He  knocked  at  the 
door.  The  yonng  lady  was  in  the  house. 
He  asked  If  the  gentlonui  ot  the  house  was 
In,  and  she  told  ns  to  walk  In  the  pailor. 
Tbatt  the  gmtleman  came  in,  and  my  hos- 
band  told  him  that  we  wanted  to  get  mar- 
ried. He  toKI  us  to  stand  iqk  *  *  *  He 
aAed  me  If  I  was  willing  to  take  that  tamn 


as  my  husband.  I  said.  Tea.*  a&d  he  asked 
him  If  he  was  willing  to  take  me  as  his  wife, 
and  be  said.  Tes.* "  She  then  says  that, 
after  leaving  the  minister's  house,  they  went, 
to  a  hotel  in  Paterson,  and  stayed  there  oiu 
or  two  days,  and  that  they  then  drove  back 
to  her  mother's;  that  when  she  reached  her 
mother's  house  "my  husband  told  me—  I 
says  to  my  husband,  'I  wlD  get  killed  vrhen  I 
go  In,'  and  he  says,  *No,  you  won't,  I  will  see 
that  Is  all  right'  But  he  said,  'Ton  had  bet- 
ter go  in  the  house.'  I  said,  "No,  I  won't* 
My  sister  was  there,  and  she  said,  'Yon  wlD 
get  it  when  you  come  in  the  house,'  and  Jerry 
said,  "No,  you  won't  This  Is  my  wife.' " 
She  then  testifies  that  her  husband  went  into 
the  house,  but  that  she  did  not  get  out  of 
the  carriage;  that  her  mother  came  out  and 
"she  says  to  me,  'Levlnla,  as  yon  have  made 
your  bed  yon  will  11?.'  My  husband  said,  *I 
will  take  care  of  her  as  long  as  she  Uvea*  ** 
This  story,  so  far  as  It  relates  to  what  ofr 
cnrred  at  the  house,  Is  corroborated  by  Jenr 
nle  Winters,  Lavlnla's  sister,  except  that  Mra 
Winters  says  that  they  were  gone  for  a  few 
days,  Instead  of  a  day  or  two.  Although 
then  only  14  years  old,  she,  too,  after  a  pe- 
riod ot  over  80  years,  remembers  the  very 
pecnllar  words  attributed  by  her  to  her  fai- 
ther,— "Jerry,  bring  her  back  as  yon  took 
her."  On  cross-examination,  Lavlnia  could 
not  remember  who  the  driver  of  the  carriage 
was,  althou^  on  all  previous  occasions  she 
remembered  that  It  had  been  "Larry,"— Jer- 
ry's father's  coadiman.  She  conld  not  re- 
member the  name  of  the  hotel,  or  anything 
about  It,  except  that  It  was  "a  kind  of  an  old- 
fashioned  place,"— an  expression  which 
she  also  charactwhed  the  minister's  house. 
She  never  saw  the  marriage  certlflcate.  She 
could  not  ten  what  the  minister's  name  was, 
or  to  what  denomination  he  belonged.  It 
does  not  appear  from  her  statement  that 
when  the  minister  was  told  by  Jerry  Ae  was 
17,  it  elicited  any  remaric,  or  caused  the  min- 
ister to  hesitate,  although  the  statute  thea 
forbade  the  marriage  ot  females  under  18 
without  the  parents*  or  guardian's  certificate. 
Xlxon,  Dig.  (Bd.  1861)  p.  501.  Although  aft- 
er Jmy's  death,  and  probably  before,  she 
was  poor  and  destitute,  and  It  was  of  vital 
Importance  to  herself  and  her  son  that  she 
should  have  some  evidence  of  the  marriage, 
she  has  never  token  the  trouble  to  go  to  Pat- 
erson to  Identify  the  hotel,  or  to  ascertain  the 
name  of  the  mbilster,  or  to  look  Into  the  rec- 
ord of  marriages  In  the  clerk's  oAie.-  Her 
statement  of  what  her  father  said  to  Jerry 
as  they  were  about  to  drive  off  Is  wwthy  ot 
remaric.  "They  [her  parento]  passed  the  re- 
mark [she  says].  If  he  would  bring  me  tnuSt 
as  he  took  me  away.**  If  Mr.  Yreeland,  pre- 
snmably  a  respectable  man.  knew  Jerry  as 
he  was,  he  would  hardly  have  permitted  hIa 
daughter,  inclined  to  be  fast,  to  go  oft  wllh 
him.  If  he  did  not,— It  he  only  knew  hbn 
as  the  son  ot  the  prosperous  fmlt  dealer  (and 
this  Is  Lavln]a*s  Tlew),-then  It  la  diflknilt 
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to  belleTe  that  be  would  hare  Insulted  him. 
and  his  own  daughter  In  his  presence,  wltli 
the  implication,  ^at  Jerry  might,  if  permit- 
ted to  take  her  out  riding,  niln  her.  But  It 
iB  Just  such  a  r^nark  as  I^vlnla  and  h^  sis- 
ter Jennie— both  of  them  somewhat  lax  In 
their  view  of  the  marriage  relatlonahlp— 
would  be  likely  to  put  In  his  mouth  to  add 
eolor  to  their  story.  There  was  not  the  slight- 
est necessity  for  this  runaway  matdL  If  La- 
Tlnla  Vreeland  was  the  pretty,  modest  girl 
which  It  Is  said  she  was  at  this  period,  there 
was  every  reason  why  Jerry's  father  and 
mother  should  have  looked  with  favor  upon  a 
marriage  which  might  have  sobered  him. 
That  the  parents  of  Lavinla  would  not  have 
been  likely  to  oppose  It  aiders  from  the  dr- 
'  cumstance  that  they  allowed  Jerry  to  visit 
her,  and  even  to  drive  with  her,  and  from  Lar 
vlnia's  own  testimony  that  they  had  no  ob- 
jection to  it.  This,  however,  is  mere  criti- 
cism of  evidence,  which  the  court  would  not 
IHTobably  be  at  liberty  to  disregard  If  there 
was  no  further  proof  of  Its  falsity.  But  othw 
circumstances  appear  which  seem  to  me  to 
be  absolutely  In^nslstent  with  the  idea  of 
marriage.  It  Is  Indeed  more  than  probable 
that  their  connection  did  begin  by  Jerry's 
taking  Lavinla  from  her  home  for  several 
days,  and  upon  some  such  foundation  it  is 
probable  that  the  story  of  the  marriage  has 
been  built  up.  If  Jerry,  without  having  maiv 
ried  her,  brought  her  bade  after  an  absence 
of  one  or  more  days,  there  would  be  some 
point  to  the  remark  aaid  to  have  been  made 
by  her  mother:  "lavinla,  as  you  have  made 
your  bed  you  will  He." 

Third.  We  now  come  to  the  life  led  by 
Jerry  and  Lavinla  after  Lavinla  left  her 
home.  They  went  first  to  the  Glrard  House, 
in  New  York  City,  where  they  stayed  for  a 
week  or  two;  then  to  a  saloon  In  Bleeckcr 
street,  where  on  one  occasion  she  was  seen 
by  one  of  the  witnesses  to  be  performing 
the  duties  of  a  barmaid;  then,  after  a  short 
time,  to  Bedford  street.  In  Bedford  street, 
in  the  spring  of  1867,  she  gave  birth  to  a 
child  prematurely  born.  Then  she  went  for 
a  short  time  to  her  mother's,  In  Jersey  City; 
then  to  Bloomfield  street,  Hoboken;  then  to 
163  Grand  street,  Jersey  City;  then  to  a  sa- 
loon In  Hudson  street,  Hoboken;  then  to 
Grove  street,  Jersey  City;  then  to  Horatio 
street.  New  York,  where  she  was  livhig  when 
Jerry  died.  There  were  other  places  to  which 
she  also  went  for  short  periods,  but  the  above 
are  the  principal  ones.  She  says  that  during 
all  this  time,  except  when  Jerry  was  travel- 
ing on  account  of  his  health,  they  lived  to- 
gether In  the  open  and  avowed  relation  of 
husband  and  wife.  To  review  the  evidence 
In  detail  upon  this  part  of  the  case  would 
be  both  tedious  and  unnecessary.  One  thing 
clearly  appears  from  the  testimony,  and  that 
Is  that  during  the  entire  period  from  August, 
li866,  to  September,  1873.  Jerry  lived  at  his 
mother's  home,  in  Essex  street,  Jersey  City, 
and  DO  one  of  bis  mother's  family  or  relations 


now  living  had  the  slightest  suspicion  that 
he  was  married,  or  even  that  Lavinla  was  his 
mistress.  Many  respectable  witnesses  tes- 
tify that,  while  at  times  he  did  not  return 
at  night,  he  generally  slept  and  took  his 
meals  at  home.  That  he  did  spend  a  part  of 
his  time  with  Lavinla,  and  that  he  did  for  a 
considerable  part  of  the  period  named  sup- 
port her,  are  beyond  question.  The  wit- 
nesses who  testify  in  a  general  way  that 
Jerry  openly  lived  with  Lavinla  as  her  hue- 
band  were  ■  casual  visitors.  No  shopkeepers 
are  produced,  and,  although  Lavinla  boarded 
or  lodged  with  many  different  persons,  only 
one  of  them  Is  called,  via.  Mary  Taylor,  her 
aunt  The  evidence  of  this  witness  is  par- 
ticularly significant  She  says  that  Lavinla 
boarded  with  her  from  May,  1870,  to  Feb- 
ruary, 1871,— four  weeks  before  complainant 
was  bom.  She  says  further  that  Jerry  did 
not  board  with  her,  but  that  he  roomed  with 
Lavinla;  that  he  paid  for  her  $6  a  week, 
which  Included  her  meals  and  room,  and  his 
occupation  of  It;  that  he  did  not  come  there 
every  day;  that  he  was  like  a  flea  Jumping 
around;  and  that  "he  came  three  or  four 
times  a  we^— maybe  oftener  when  be  felt 
like  it"  In  another  place  she  says,  "Some 
weeks  he  came  every  day,  and  sometimes 
once  a  week;  some  weeks  only  two  or  three 
times  a  week."  Taking  all  the  evidence  to- 
gether, it  is  reasonably  certain  that  Jerry 
slept  sometimes  at  his  mother's  house,  and 
sometimes  with  Lavhila,  and  that  be  gener- 
ally took  his  meals  at  his  moth^s.  I  do  not 
think  that  on  this  state  of  the  proofs  the 
complainant  shows  a  connection  apparently 
matrlmoniaL  Counsel  for  the  defendant  laid 
great  stress  upon  the  evidence  of  those  wit- 
nesses who  testified  that  Jerry  introduced 
Lavinla  as  his  wife.  Eleven  witnesses  so 
stated.  Some  of  th^  testify  to  an  intro- 
duction in  a  saloon;  others,  to  an  introduc- 
tion at  a  firemen's  or  other  ball.  Now,  the 
value  of  such  evidence  depends  upon  the 
words  used,  the  tone  or  manner  of  the  speak- 
er, and  the  circumstances  under  which  they 
were  spoken.  After  a  lapse  of  SO  years.  It  is 
difficult  to  believe  that.  In  the  case  of  a  mere 
casual  Introduction,  any  witness  could  be 
sure  that  the  expression  was,  for  Instance, 
"My  wife,  Mrs.  Haley."  Again,  In  order  to 
obtain  admittance  to  a  ball  or  gathering  not 
openly  disreputable,  Jerry  would  have  been 
obliged  to  throw  over  his  relationship  an  ap- 
pearance of  respectability.  It  Is  even  con- 
ceivable that  he  might  have  called  Lavinla 
"Mrs.  Haley"  for  the  purpose,  as  the  witness 
Loweree  Intimated,  of  keeping  others  at  a 
distance.  To  the  evidence  of  one  or  two  of 
these  witnesses  (notably  to  that  of  William 
H.  Smith,  to  whom  Lavinla  was  engaged) 
most  of  these  criticisms  are  not  fairly  applica- 
ble. But  assuming  that  Jerry  made  the 
statement  to  Smith,  In  the  form  In  which 
Smith  now  remembers  It  it  is  Quite  possible, 
considering  his  character,  that  he  might  have 
done  so  with  a  view  of  misleading  oos  whom 
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be  might  still  have  feared  as  a  possible  riral. 
On  tbe  whole,  the  eTidence  ts  entitled  to 
some  consideration;  but  In  view  of  the  great 
lapse  of  time,  and  of  the  drcnmstances  un- 
der which  most  of  the  declarations  were 
made,  it  Is  not  entitled  to  tbe  same  degree 
of  consideration  that  might  otherwise  be 
given  to  It  The  evidence  of  David  Hnnt, 
one  of  Jerry's  companions,  Is  very  signtfl* 
aUxt  He  testifies  that  he  saw  Larhila  In 
flie  saloon  In  Bleecker  street  In  1868  (an  er- 
ror, probably.  In  date);  that  she  was  around 
the  barroom;,  that  she  talked  with  the  men, 
and  drank  Iwer  with  them,  and  passed  beer 
around  tbe  counter.  It  Is  hardly  supposable 
4iat  Jerry  would  have  allowed  a  wife  thus  to 
act  Hunt  also  testifies  that  on  another  oc- 
casion, while  she  was  liting  In  Hoboken,  be 
and  Jerry  had  been  oat  together,  and  Jerry 
Invited  bim  '*to  go  and  put  up  with  Pig"  (tbe 
name^  he  says,  by  which  she  vras  sometimes 
called);  that  they  went  to  her  room;  that 
Jerry  and  she  slept  In  tbe  bed  together,  and 
that  be  slept  on  a  lounge  In  the  same  room; 
that  In  the  morning  he  sent  her  downstairs, 
and  while  she  was  gone  he  told  witness  to 
]nmp  Into  bet-  bed,  which  he  did.  and  then,  be 
continues,  "when  she  came  up  she  got  In  bed 
where  I  was,  and  I  began  to  laugh,  and  set 
him  a  laughing,  so  then  she  got  out  and 
changed  places  back  again."  There  Is  noth- 
ing in  the  evktence  which  Indicates  that 
Jerry  bad  then  ennk  bo  low  that  he  would 
have  acted  thus  to  one  for  whom  he  enter- 
tained any  respect,  and  the  evidence  is  all 
tiift  stronger  for  the  reason  that  these  occur- 
rences took  place  In  the  earlier  years  of  their 
connection.  I  see  no  reason  for  doubting  these 
statements,— more  particularly  as  Lavlula 
herself  has  not  seen  fit  to  contradict  them. 
It  it  hard  to  reconcile  her  many  removals 
from  one  home  to  another,  tbe  meager  provi- 
sion made  for  her  support  and  her  perfect 
ttppax&at  contentment  with  her  questionable 
position,  with  any  rational  theory  of  mar- 
riage. She  was  partial  to  balls,  parties,  and 
boating  excursions.  She  says  she  knew  Jer- 
ry's father  to  be  a  man  of  large  means.  I 
cannot  concave  bow,  with  such  tastes,  and 
with  sndi  knowledge  of  Jerry's  ability  to 
gin  ber  a  mndi  greater  degree  of  comfort 
and  a  mndt  higher  social  position,  she  did 
not  at  least  ask  blm  to  do  so;  and  yet  she 
■ays  she  did  not  Bven  If  she  had  not  de* 
■bed  It  for  her  own  sake,  she  would  bave  de- 
sired tt  ftff  her  boy's.  Her  conduct  in  Ihte 
regard  mis  more  In  keeping  with  the  posi- 
tion of  mlstren  than  of  frife.  She  says  In 
her  evidence  that  they  tried  to  keep  the  mar- 
riage quiet;  tiiat  she  did  not  go  round  to  any 
of  Haley's  people  after  she  bad  hbn;  Oat 
■be  did  not  ask  Jerry  to  take  her  to  his  fiun- 
lly,  and  that  she  does  not  know  ^y  she  did 
not  And  yet  on  the  other  band,  she  says 
fliat  hat  parents  were  very  wllUng  to  have 
her  marry  Haley,  and  knew  of  her  marriage 
within  a  day  or  two  after  It  occorred.  She 


even  asserts  that  Jerry  went  to  his  father's 
place  of  buslnees  and  Introduced  her  to  him 
as  his  wife,— an  assertion  which,  in  view  of 
her  cross-examination,  and  the  Inherent  im- 
probability of  her  story,  cannot  be  credited. 
She  likewise  says  that  the  marriage  was 
known  to  some  now  deceased  members  of  tlu 
Haley  family  whom  she  names,  but  she  ad- 
mits that  this  knowledge  was  confined  to  the 
"boys,"~tbat  Is,  to  Jerry's  wild  oasoclates. 
ECIs  mother  says,  and  Jerry  knew,  that  noth- 
ing would  have  been  more  acceptable  than 
his  marriage  to  a  respectable  girl.  Now,  It 
Is  true  that  marriages  are  sometimes  kept 
secret  even  for  years,  but  there  Is  usually 
some  motive  for  It  Here  there  was  absolute- 
ly none.  Another  striking  circumstance  In 
tbls  case  is  the  absence  of  correspondence 
between  the  parties  when  Jerry  was  travel- 
ing for  his  health.  In  1870,  If  not  before^ 
be  was  attacked  by  consumption,— a  disease 
of  which  three  years  later  he  died.  In  May 
of  that  year  he  went  to  Europe,  and  remain- 
ed away  till  August.  He  subsequently  went 
to  Oallfomla,  and  In  the  fall  of  1872  to  Flor^ 
Ida,  where  he  remained  about  six  months. 
After  his  return  from  Florida,  Lavlnla  admits 
that  she  never  saw  him.  He  died  In  Septem- 
ber, 1873.  While  on  these  trips  she  never 
wrote  to  him.  And  she  says  that  he  never 
wrote  to  her,  except  on  one  occasion,  when  In 
Europe  In  1870,  and  then  not  directly,  but 
through  George  Haley.  He  was  a  man  of 
some  education,  and  his  failure  to  write  Is 
Inexplicable.  She  does  not  pretend  that  they 
ever  quarreled  or  became  estranged,  and  she 
does  not  offer  the  least  explanation  of  bis 
neglect  In  this  particular.  One  would  have 
imagined  tiiat  he  would  at  least  have  Inquir- 
ed after  the  boy  who  bore  his  name.  Ac* 
cording  to  the  evidence,  be  was  not  a  cold, 
unfeeling  profligate.  He  was  kind  and  af- 
fectionate, attentive  to  his  mother,  and  liked 
by  his  family.  There  la  another  patent  ani? 
admitted  fact  In  the  case.  For  a  year  prior 
to  Jerry's  death  there  was  absolutely  no  com- 
munication between  tbe  parties.  Now,  that 
Is  very  strange.  It  looks  as  if  tbe  c<»mectIon 
between  the  parties  might  have  terminated. 
Jerry  was  In  an  advanced  stage  of  consump- 
tion. He  had  frequent  hemorrhages,  ^eu, 
If  ever,  be  needed  tbe  loving  care  of  a  faith- 
ful wife.  Lavlnla  knew  that  he  was  sick. 
There  was  nothing,  if  her  story  be  true,  to 
have  kept  them  apart  Why  did  he  not  call 
her  to  him?  Why  did  she  not  go  of  her  own 
accord?  Why  did  she  not  accompany  him 
to  Florida,  Instead  of  a  comparative  stran- 
ger? Why,  on  his  return  from  Florida,  when 
abo  found  that  he  did  not  visit  her,  did  she 
not  try  to  see  him,  and  offer  to  nurse  him? 
Why  did  she  not  seek  to  get  some  recognition 
for  her  boy?  Sndi  indifference  on  the  part 
of  a  wife  wonld  only  have  been  possible  If 
he  had  maltreated  her  or  cast  ber  off,  but 
of  this  fliere  Is  no  pretoue.  The  undertaker 
testifies  that  he  saw  lAvInla  and  ber  sister 
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Jennie  watching  the  funeral  from  the  comer 
of  the  street  He  knew  the  girls,  and  Iden- 
tifies them  as  harlng  been  pointed  out  to 
him  by  the  witness  Loweree,  who  also  tes- 
tifies to  having  seen  them.  Notwithstand- 
ing their  denials,  I  cannot  doubt  his  state- 
ment Jerry  died  Intestate.  Although  he 
might  under  the  power  conferred  by  his 
father's  will,  hare  appointed  the  whole  or 
any  part  of  his  father's  estate  to  the  nse  of 
Lavlnla  and  her  child,  he  did  not  do  bo.  On 
his  deathbed  he  said  his  only  regret  was  to 
leave  his  mother  alone  In  the  world.  He 
made  no  allusion  to  them.  One  would  have 
supposed  that  even  If  the  complainant  had 
been  bom  out  of  wedlock,  he  would  have  re- 
membered him  In  some  way,— made  directly 
or  Indirectly  some  provision  for  his  support. 
His  neglect  In  this  regard  gives  rise  to  a 
suspicion,  in  view  of  the  evidence  on  this  sub- 
ject that  be  may  have  come  to  donbt  wheth- 
er the  child  was  his  own. 

Fourth.  Lavlnla's  conduct  on  the  theory 
that  she  was  Jerry's  wife,  was  even  more  In- 
explicable after  his  death  than  before.  To 
what  extent  If  at  all,  he  supported  her  dur- 
ing the  year  preceding  bis  death,  does  not  ap- 
pear. It  Is  certain  that  at  his  death  she  and 
her  child  were  left  destitute.  Her  good 
name  and  the  future  of  her  child,  no  less 
than  her  pressing  pecuniary  need,  would  have 
Impelled  her,  one  would  have  supposed,  to 
then  ceme  forward  and  prove,  as  she  might 
easily  have  done,  If  her  story  be  true,  her 
claim  to  be  his  lavrful  wife,  and  her  son's 
claim  to  be  his  legitimate  heir.  By  her  own 
confession,  she  did  nothing.  On  the  con- 
trary, after  Jerry's  death  (how  long  after, 
does  not  appear)  Ae  went  to  live  at  West 
Farms  with  a  man  by  the  name  of  Schofield; 
she  says,  as  his  housekeeper.  The  evidence 
shows  that  she  remained  with  him  several 
years,  and  while  there  and  afterwards  went 
by  the  name  of  Mrs.  Schofield,  though  not 
married  to  him.  In  December,  18S7,  she  was 
delivered  of  a  child  by  Dr.  Beefcer.  at  Scho- 
fleld's  house.  This  child,  die  testified,  as  If 
to  make  matters  worse,  was  not  Schofleld's. 
The  first  claim  which  complainant  put  for- 
ward was  made  about  the  year  1881,  when 
he  was  about  20  years  old.  On  that  occasion 
be  went  to  the  house  of  ISa.  Haley,  and 
asked  to  see  her,  and  said  he  was  her  grand- 
son. On  being  told,  as  he  says,  that  there 
was  no  such  person  livliu;  Ihere,  he  went 
away,  and  did  not  return.  He  says  that  he 
also  wrote  to  her  a  year  before  he  went  there. 
Urs.  Haley  denies  having  received  any  letter 
from  him.  The  first  step  taken  to  vUidlcate 
his  claim  In  the  courts  was  In  a  proceeding 
In  the  orphans*  court  in  ISOOL  It  failed  on  a 
ground  not  Involving  the  merits  of  his  case. 

On  the  whole.  It  appears  to  me  that  it  is 
Car  more  probable  that  the  relation  between 
Jerry  and  lAvlnla  was  illicit  than  that  It  was 
matrimonial,  and  I  shall  therefore  advise  a 
dismissal  of  the  bllL 


(pt  N.  J.  L.  SIO) 

IfYOATT  tt  at  T.  000  et  aL 

ifiavnm  Oonrt  «f  New  Jws^.  Sept  T,  UBIk) 
SBRTIOB  OF  SQHHONS. 

Section  49  of  our  practice  act  provides  that 
the  service  of  sommons  upon  a  defendant  idiall 
be  made  either  upon  him  In  person  or  by  leaving 
it  at  his  dwelling  house  or  usual  place  of  abode. 
Held,  that  the  dwelling  house  or  usual  place  of 
abode  of  a  defendant  within  the  meaning '«C 
the  statute.  Is  the  place  where  he  is  actually  Uv^ 
lug  at  the  time  when  the  aervlcs  la  made. 
(Syllabus  by  the  Court) 

Albion  by  Sarah  M.  Mygatt  and  others 
against  Edmrd  Prime  Ooe  and  others.  Bnle 
to  show  cause  why  service  of  summons 
riioold  not  be  set  aside.  Bule  made  abso- 
lute. 

Argued  February  term,  1889,  befwe  DB< 
PUE,  VAN  SYOKBI^  and  OUMMSEUS,  JJ. 

Willard  P.  Voorhees,  for  plaintiffs.  McGee, 
Bedle  &  Bedle,  for  defendants. 

GUMMERE,  J.  This  Is  an  appUcatlon  to 
set  Aside  the  service  of  a  summons  upon  the 
defendant  Edward  Prime  Coe,  as  not  having 
been  made  In  confbrmlty  to  the  provision  of 
the  itotute  regulating  the  subject  Section 
49  (tf  our  practice  act  provides  that  a  copy  of 
the  writ  "shall  be  served  upon  the  defmdant 
in  person,  or  left  at  his  dwelling  bouse  or 
usual  place  of  abode."  The  service  In  the 
present  case  was  made  by  exhibiting  the  vn-lt 
and  delivering  a  copy  thereof,  on  November 
28;  1888,  to  one  Smullen,  who  was  an  em- 
ployA  of  the  defendant.  The  question  In  dis- 
pute is  whether  the  place  of  delivery  was 
at  the  dwelling  bouse  <x  usual  place  of  abode 
of  the  defendant  The  testimony  taken  on 
this  rule  diows  that  the  defendant,  for  a  pe- 
riod of  aeveral  years  prior  to  1886;  resided  at 
the  town  of  Bnglewood,  in  this  state;  that 
during  that  year,  having  rented  his  bouse,  be 
removed  to  the  home  at  his  atepmoQier,  In 
the  adjoining  borough  of  Englewood  Cliffs, 
and  continued  to  reside  tiiere  until  October  1, 
1888;  tiiat  on  the  latter  date  he  removed, 
with  his  family,  to  the  etty  of  New  York, 
and  took  np  his  abode  in  an  apartment  bonae 
in  that  dty,  where  be  has  remained  until  the 
present  time;  that  when  he  removed  to  New 
York  he  left  his  horses  at  Englewood  CUIffs, 
at  the  stables  upon  his  stepmother's  premises. 
In  charge  of  Smullen,  who  was  also  left  In 
charge  of  the  house,  it  being  unoccupied  after 
the  defendant's  departure;  that  the  house 
was  still  unoccupied  at  the  time  of  the  serv- 
ice of  the  writ;  and  tiiat  the  service  vas 
made  upon  Smullen  whfle  he  was  upon  the 
premises. 

It  Is  argued,  on  behalf  of  the  plaintiffs, 
that  there  la  nothing  In  the  testimony  which 
Justifies  the  conclusion  that  the  defendant  by 
removing  to  New  York  with  his  family.  In- 
tended to  abandon,  or  did  In  fact  abandon, 
his  residence  at  Englewood,  and  that  this  be- 
ing S(^  a  service  at  tiiat  residence  was  valid. 
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eren  If  Qie  home  Itself  wu  dosed.  Bot,  as-, 
■omlng  the  fiurt  to  be  as  argued,  we  think 
that  the  contention  based  upon  it  cannot  be 
supported.  'The  statute  does  not  direct  serv- 
ice to  be  made  at  the  "residence"  of  the  de- 
fendant but  at  his  "dwelling  bouse"  or  "usu- 
al i^ace  of  abode,"  which  Is  a  much  more 
restricted  terra.  As  was  said  In  Stout  v.  heaa- 
aid,  37  N.  J.  Law,  492,  many  persons  bare 
sereral  residences,  which  they  permanently 
maintain,  oecnpylnc  one  at  one  period  of  the 
year  and  another  at  another  period.  Where 
such  conditions  exist,  a  Bnmm(His  must  be 
served  at  the  dwelling  house  in  which  the 
defendant  Is  living  at  the  time  when  the 
serrlce  la  made.  In  the  present  case,  wheth- 
er the  defendant  Coe  did  or  did  not  retain  his 
residence  In  New  Jersey,  notwithstanding  his 
remoral  with  his  family  to  New  York,  It  Is 
quite  apparent  that  his  dweUlng  house  or 
usual  place  of  abode,  at  the  time  of  the  serv- 
ice of  the  smnmons,  was  not  the  unoccupied 
residence  of  his  stepmother  at  Englewood, 
from  which  he  had  removed  two  months  pie- 
vloualy,  but  the  apartment  house  In  New 
York,  where  be  was  at  that  time  living  with 
his  family.  The  rule  to  show  cause  should 
be  made  absolute,  and  the  service  of  the 
summons  set  aside. 


m  M.  J.  L.  G06) 

8TATB  (PARKER,  Prosecutor)  v.  MBRCAN- 

TILE  SAJ'E-DEPOSIT  CO. 

(Supreme  Court  of  New  Jerse;.   S«pt.  6,  1899.) 

JUSTICE  OF  PSAOB-ADJOQRNHBNT-JUDO- 
HENT-CBRTIOR&RI-^aPPHAU 

1.  A  justice  of  the  peace  cannot  adjourn  a 
cause  after  its  trial  has  begun,  and  all  of  the 
plaintifTs  witnesses  have  been  examined  and 
plaintiff  has  rested,  if  objectioa  is  made;  and,  if 
he  does,  all  snl»eanent  proceedings  are  coram 
non  Judice  and  void. 

2.  The  legality  of  a  Judgment  entered  by  a 
jaatice,  at  a  time  to  whicti  a  cause  was  adjourn- 
ed, against  defendant's  objection,  after  plaintiff 
had  rested  his  case,  may  be  reviewed  by  appeal 
to  the  court  of  common  pleaa,  or  in  certtoran  in 
the  supreme  eourt 

Oertiorarl  to  Justice  of  the  peace. 

Action  by  tiie  Mercantile  Safe-I>q>oslt 
iOimpany  against  James  Parker.  From  a 
Judgment  In  favor  of  plaintiff,  defendant 
prosecuted  a  writ  of  certiorari  to  review  the 
legality  <tf  the  Judgment  Judgmmt  for  pros- 
ecutor. 

Argued  February  term,  1899,  beftwe  DB- 
FUE,  VAN  STOKEL,  and  OUMMBBE,  J3. 

James  Parker,  In  pnh  per. 

OUBIMEKE,  J.  This  writ  brings  up  for 
review  a  Judgment  rendered  against  the  pros- 
ecute in  a  court  for  the  trial  of  small  caus- 
es held  before  a  Justice  of  the  peace  of  Mid- 
dlesex county.  The  Judgment  is  clearly  in- 
valid. The  return  made  by  the  justice  cdiows 
that  after  the  trial  of  the  cause  had  been 
begun  before  hUn,  and  all  the  witnesses  pro- 
duced upon  the  part  of  the  plaintiff  had  been 
eaamlned,  and  the  plaintifTs  case  rested,  and 


a  motion  to  nonsuit  had  been  made  by  fb» 
proaecuton  and  refused,  an  application  was 
made  by  the  plaintiff  for  an  adjournment; 
that  thla  appUcatlcai  was  granted,  and  an  ad- 
journment made;  and  that  such  adjournment 
waa  against  the  protest  of  the  prosecutor. 
The  return  further  shows  that  upon  the  adr 
Joumed  day,  and  In  the  absence  of  the  prose- 
cutor, the  Juatioe  resumed  the  trial  of  the 
cause,  and  at  Its  conclusion  gave  Judgment 
for  the  plaintur.  Ever  since  the  decision  of 
the  cases  of  Andrews  v.  ^Wright,  2  N.  J.  Law, 
280,  and  Stretch  v.  Forsyth,  8  N.  J.  Law, 
713,  it  has  been  entirely  settled  that  a  Justice 
of  the  peace  cannot  adjourn  a  cause  after  It/i 
trial  baa  begun  and  witnesses  have  been  ex- 
amined upon  the  merits.  If  he  does  so,  he 
loses  Jurisdiction  of  the  case,  and  a  Judg- 
ment subsequently  rendered  by  him  is  coram 
non  Judice  and  void.  The  legality  of  a  Judg- 
ment so  rendered  against  a  defendant  may  be 
contested  by  him  either  by  an  appeal  to  the 
court  of  common  pleas,  or  In  this  court  on 
certiorari,  as  he  may  elect  Rltter  v.  Kunkle, 
89  N.  J.  Law,  259;  Drake  v.  Berry,  42  N.  J. 
Law.  60;  Hlllman  v.  Stanger,  49  N.  J.  Law, 
191,  6  AtL  434;  IlUngworth  v.  Rich.  58  N.  J. 
Law,  507,  34  Atl. '757;  Watson  v.  aty  of 
Plainfield,  60  N.J.  Law, 262,  87  Atl.  615.  The 
Judguient  will  be  set  asld^  with  costs  to  the 
prosecutor. 

(68  N.  J.  B.  18») 

LOCOMOTTTE  ENGINEERS*  UTTT.  LIFE 
«  ACC.  INS.  ASS'N  V.  WIN- 
TERSTBIN  et  sL 
(Ck>nrt  of  Chancery  of  New  Jers^.  Oct  T, 
1899.) 

INSURANCE  —  CHANGB  0F_  BBNMICIART  — 
VE3TSD  INTBRBST— eURRBNDBR  OV  CBR- 
TIPICATB  AND  ISSUB  OF  MIW  ONl^TAI^ 
OF  INTERBST— BT-LAW  NOT  RBTROAOTIVB. 

1.  A  certificate  Issued  by  a  benefldal  Insurance 
association  upon  the  life  of  a  member,  in  favor 
of  a  third  person,  where  neither  the  constitution 
or  by-laws  of  the  society  nor  the  certificate  con- 
fers upon  the  members  a  power  to  change  the 
beneficiary.  Invests  the  beneficiary  with  a  vest- 
ed interest  In  the  certificate. 

2.  The  member  cannot  defeat  sndi  vested  In- 
terest by  surrendering  the  did  and  taking  out  a 
new  certificate. 

3.  In  cnse  'of  such  change  of  certificates,  the 
extent  of  the  vested  right  of  the  beneficiary  in 
the  old  certificate  is  Ite  value  at  the  time  of  the 
Chang. 

this  kind  of  insurance,  the  value  is  the 
difference  between  the  amount  payable  upon  the 
death  of  the  ineml>er  and  the  amount  of  pay- 
ments, with  interest,  which  will  be  required  to 
keep  the  certificate  alive  during  the  probable 
period  of  the  member's  life. 

5.  A  by-law  adopted  after  the  Issuance  of  the 
certificate,  giTing  a  member  power  to  change  a 
beneficiary,  ncW  not  to  be  retroactive. 

(Syllabus  by  the  Court.) 

On  bin  of  Interpleader  between  the  Loco- 
motive Engineers'  Mutual  Life  &  Accident  In- 
surance Association  aud  Fannie  Wlnterstein 
and  others. 

The  Locomotive  Engineers'  Mutual  Life  A 
Accident  Insurance  Association  was  Incor- 
porated in  1891.   Before  that  Ume  the  organl 
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cation  had  existed  and  Insnred  lives  as  a  rol- 
untary  association.  In  1884  George  Winter^ 
•teln,  a  locomotive  engineer,  insured  his  life 
in  said  association,  In  one  policy,  for  $3,000, 
for  the  benefit  of  his  second  wife,  who  was 
then  living.  This  wife  died  on  November  14, 
1889.  After  her  death  Oeorge  Wlntersteln 
went  from  Easton,  where  he  had  lived,  taking 
with  him  his  dangbter,  Fannie,  to  live  at 
Manchchunfc,  with  his  brother,  John,  and  sis- 
ter, Martha  Wlntersteln.  After  his  wife's 
death  he  sent  the  policy  of  Insurance  back  to 
the  company's  office  In  Cleveland,  Ohio,  and 
caused  a  new  policy  for  $3,000  to  be  issued, 
payable  to  his  daughter,  Fannie.  Ttils  seems 
to  have  been  about  January  1,  1890.  Some 
time  after  this  he  moved  from  Maudichunk 
to  Phllllpsburg,  and  left  Fannie,  with  the 
policy  of  Insurance,  with  his  sister,  Martha* 
at  Mauchchunk.  In  April,  1804,  while  he 
was  boarding  af  Phllllpsburg,  N.  J.,  he  mar- 
ried Julia  Bustay.  Julia  says  that  he  told 
her  before  their  marriage  that,  if  she  would 
marry  him,  he  would  give  her  his  insurance 
In  the  Brotherhood  of  Engineers.  After  the 
marriage,  George,  who  was  running  his  en- 
gine between  Phllllpsburg  and  Mauchchunk, 
saw  his  daughter,  Fannie,  or  bis  sister,  Mar- 
tha, or  both,  at  the  station  at  Mauchchunk, 
and  told  her  or  them  that  he  had  to  have 
new  policies  Issued,  on  account  of  the  asso- 
ciation making  a  new  constitution  and  by- 
laws, and  requested  that  the  old  policies 
should  be  sent  to  him.  His  sister  gave  the 
policies  to  Fannie,  who  met  her  father  at  the 
station  and  gave  the  papers  to  Iilm.  It  seems 
to  be  a  fact  that  the  voluntary  association, 
after  It  became  incorporated,  called  in  all  out- 
standing policies,  and  Issued  new  certificates 
in  tbeir  stead.  George,  upon  receiving  the 
old  policies,  forwarded  them  to  the  company, 
and  caused  to  be  Issued  In  their  stead  two 
new  policies,  for  $1,500  each,  on  July  18, 
18&4,  payable,  not  to  Fannie,  bis  daughter,  but 
to  his  third  wife,  Mrs.  George  Wlntersteln. 
These  two  policies  seem  to  have  been  deliver- 
ed to  the  beneficiary.  This  was  the  condition 
of  affairs  until  April  21,  1897,  on  which  date 
George  again  caused  a  new  certificate  to  be 
Issued  to  his  daughter,  Fannie,  and  seven  days 
later  (April  28,  1897)  he  died.  The  amount 
of  the  benefit  fund  is  claimed  on  the  one  band 
by  Fannie,  the  daughter,  and  on  the  other 
hand  by  Julia,  the  widow.  The  company 
have  filed  a  bill  of  interpleader,  and  paid  the 
amount  Into  court,  and  Fannie  and  Julia  now 
interplead. 

J.  I.  B.  BeUey  and  W.  H.  Morrow,  tor  de- 
fendant Jolla  Wlntersteln.  8.  O.  Smith,  tor 
defendant  Fannie  Wlntersteln. 

REED,  V.  C.  (after  stating  the  facts).  The 
policies  Issued  In  1894,  in  which  the  wife  was 
named  as  beneficiary,  were  In  her  possession 
at  the  time  of  the  death  of  her  husband;  but, 
as  already  remarked,  he  had,  In  the  manner 
pointed  out  by  the  by-laws,  changed  the  bene- 
ficiary in  1897,  and  substituted  his  daughter 


for  hla  wife.  If  George,  as  a  member  of  tlie 
Order  of  Locomotive  Engineers,  had  the  pow- 
er In  1887  to  change  the  beneficiary,  then, 
having  executed  the  change  in  conformity 
with  the  rules  of  the  otder,  the  fund  belong^ 
to  his  daughter,  Fannie.  But  the  claim  made 
on  behalf  of  the  widow  Is  that  she  bad  a  vest- 
ed Interest  in  the  policy,  of  which  she  was  not 
devested  by  the  attempted  diange  in  the  bene- 
ficiary made  in  1897.  Thin  claim  of  a  vested 
Interest  is  put  upon  two  grounds:  First,  that 
there  was  no  power  In  the  insured  to  change 
the  beneficiary  In  any  event;  and,  second, 
that  the  policy  was  Issued  to  her  in  considera- 
tion of  marriage,  and  therefore  she  held  It  for 
a  valuable  consideration.  The  Qneetion 
whether,  apart  from  the  consideration  of  mar- 
riage, there  was  a  vested  right  in  the  wife, 
which  could  not  be  defeated  by  the  subse- 
quent change  of  beneficiary,  must  be  answer- 
ed by  the  construction  of  the  plan  of  Insnr- 
ance  Itself.  The  power  of  a  person  Insured 
to  atrip  a  named  beneficiary  of  all  interest  in 
the  policy,  and  transfer  it  to  another,  arises 
In  two  classes  of  insurance  contracts.  One 
class  is  the  ordinary  class  of  life  insurance, 
and  the  other  class  is  where  the  contract  Is 
executed  by  a  beneficial  society.  In  the  first 
class  the  beneficiary  is  named  In  the  original 
contract,  and  t)ecome8  a  party  to  the  contract, 
whose  Interest  becomes  vested  at  once.  Bliss, 
Ins.  i  818;  Stone  v.  Hackett,  12  Gray,  227; 
Ferdon  v.  Canfield,  104  N.  Y.  143,  10  N.  H. 
146;  Landrum  v.  Snowies,  22  N.  J.  Eq.  694. 
In  certificates  given  by  beneficial  orders, 
there  is  usually  merely  a  power  conferred  up- 
on the  member,  whose  life  is  insured,  to  ap- 
point beneficiaries  from  a  certain  class  of  re- 
lations, and  change  the  same.  In  this  clasa 
of  policies  the  contract  is  held  to  be  made 
solely  with  the  member,  and  that  the  bene- 
ficiary appointed  has  only  a  contingent  Inter- 
est In  the  policy,  of  which  he  Is  liable  to  be 
stripped  by  the  member  naming  a  new  bene- 
ficiary in  the  manner  required  1^  the  rules 
of  the  association.  Bac.  Ben.  Soc.  i  289,  But 
the  presence  or  absence  of  the  unlimited  pow- 
er of  change  of  beneficiary  depends,  not  upon 
the  character  of  the  association  which  Insur- 
ed, but  upon  the  form  of  the  contract  entered 
into  with  the  Insured.  The  right  to  change  a 
beneficiary  may  exist  in  a  policy  written  by 
a  regular  company.  If  it  is  so  stipulated,  or 
it  may  be  nonexistent  In  a  certificate  written 
by  a  beneficial  order,  if  the  Instrument  is 
to  be  so  construed.  The  form  of  policy  usual- 
ly written  by  a  regular  company  differs  from 
the  form  of  a  certificate  ordinarily  Issued  by 
a  beneficial  association;  and  these  differences 
account  for  the  general  rule  that  in  the  for- 
mer the  named  beneficiary  can,  and  in  the 
tatter  cannot,  be  changed.  Hie  existence, 
therefore,  of  a  power  to  change  the  benefici- 
ary, must  be  sought  tor  in  the  contract  whldi 
is  entered  into  between  the  Insnrlng  organi- 
zation and  the  insured.  General  language, 
indeed,  may  be  found  In  the  opinions  in  a 
tew  cases  whldi  Indicates  a  view  that  a  right 
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to  change  a  beneficiary  springs  from  the  fact 
that  the  certificate  1b  written  by  a  beneficial 
order.  But  a  close  examination  of  the  nnmer- 
ona  cases  In  which  tills  power  has  been  recog- 
nised disdosea  that,  almost  without  excep- 
tion, the  power  has  been  discovered  In  some 
proTlsion  In  the  charter  constitution,  by-law 
of  the  order,  or  In  the  certificate  written  In 
the  particular  Instance,  or  in  an  absence  of  a 
delivery  of  the  certificate.  The  few  cases 
holding  a  different  rule  are  mostly  grounded 
npon  the  case  of  Society  v.  Burkhart,  110  Ind. 
189.  10  ^.  E.  79,  and  11 N.  E.  449.  That  caae 
was  based  upon  a  dictum  in  the  case  of  As- 
surance Fund  T.  AUen,  106  Ind.  608,  7  N.  E. 
817,  in  support  of  which  dictum  a  number 
of  cases  were  cited,  which,  with  one  exc^ 
tlon.  In  my  Judgment,  fall  to  sustain  it 

The  contract  of  a  beneficial  association 
with  Its  members  Is  made  up  of  the  applica- 
tion for  membership,  the  certificate  Issued, 
which  Is  an  acceptance  of  the  application,  and 
the  charter,  constitution,  and  by-laws  of  the 
society,  and,  In  its  construction  and  effect, 
does  not  differ  essentially  from  an  ordinary 
policy  of  Insurance.  Holland  v.  Chosen 
Friends,  M  N.  J.  Law,  490,  25  AtL  387;  Fra- 
ternity V.  Martin,  59  N.  J.  Law,  207,  85  At!. 
906;  American  Legion  v.  Smith,  45  N.  J.  Eq. 
466,  17  Atl.  770.  The  point  to  be  ascertained, 
therefore,  is,  what  was  the  contract  entered 
into  by  the  complainant? 

Neither  the  original  certificates  Issued,  In 
which  the  second  Mrs.  George  Winterstein 
was  tiie  named  beneficiary,  nor  the  second  cer- 
tificate, In  which  the  daughter,  Fannie,  was 
named,  are  In  evidence.  These  papers  were 
delivered  up  to  the  association  and  destroyed. 
Both  of  these  contracts  were  with  the  un- 
incorporated association.  The  two  policies  Is- 
sued, in  which  the  third  Mrs.  George  Winter- 
stein  Is  the  beneficiary,  and  the  last  policy 
issued.  In  which  Fannie  is  named,  were  both 
Issued  after  the  Incorporation  of  the  associa- 
tion, and  are  in  evidence.  These  three  poli- 
ces are  kubstantiaily  In  the  same  form,  of 
which  the  following  Is  a  copy  (the  Italicized 
words  are  In  writing,  and  the  rest  Is  printed): 
"Organized  Deoember  8rd,  1887. 
**lDcorporated  March  1st,  lS9i. 
■IiOOomotlTe  EnglneerB'  Mutual  Life  and  Ax>d- 

dent  Insurance  Assoolation. 
"Certlflcate  of  I  1  |  A  INdli7  Of  Llfs 

Membership   |  I  IntoruoeL 

Ho.  4,667,        I  I 

"This  certlfles  that  George  Winterstein  was  ad- 
mitted a  'member  of  this  assodatton  this  n4ns> 
(tenth  day  of  July,  tSSd. 

"Clsnlaad.  O.,  July  18, 1894. 

'^A.  B.  i^ungaon,  Fraa't 
"Barry  C.  Hays,  Gen.  Seo'y&Treaa. 

'All  paymenu  of  beDoflta  that  accme  or 
beeoma  due  to  the  balra  of  the  person  Insured  by 
Tirbue  of  this  poUoy  wlU  be  MysUe  to  Mn.  Q«h 
WinUTttekn,  tnf^  or  his  lawful  heirs,  wtlloh  oan- 
not  exceed  the  amount  the  assoclatioa  Shan  be 
sbLs  to  pay  from  the  assesBmeats. " 

The  other  certificate  to  the  third  Mrs.  Win- 
terstein la  the  same  aa  the  first,  with  the  sin- 
gle difference  that  It  Is  No.  4,668.  The  last 
certificate^  to  Faonle,  of  April  21,  1887.  It 


drawn  In  the  same  form,  with  the  exertion 
tiiat  the  printed  words  "his  lawful  helra," 
after  the  words  "Fannie  Winterstein,  dau^- 
ter,"  are  erased.  Although  the  form  of  the 
certificate  Issued  before  the  Incorporation  oi 
the  company  la  not  proved,  I  have  no  doubt 
that  they  were  in  the  same  form. 

In  regard  to  the  constitution  and  by-laws 
of  the  association.  It  seems  never  to  have  had 
a  constitution;  at  least,  none  Is  offered  In 
evidence.  The  by-laws  offered  in  evidence 
are  those  adopted  after  its  Incorporation  hi 
1894.  Whether  these  by-laws  were  ct^ies  of 
regulations  adopted  by  the  voluntary  associa- 
tion, does  not  appear.  The  lnc(Hi>oraUon 
seems  to  have  been  effected  under  the  Re- 
vised Statutes  of  Ohio  of  1891  (section  3680). 
This  statute,  which  Is  the  charter  of  the  in- 
corporated aaaodation,  confines  the  benefit  of 
the  insured  to  her,  or  to  one  of  the  family 
Insured.  Association  v.  Gtonser,  43  Ohio  St. 
1,  1  N.  B.  11.  The  statute  Is  silent  omcem- 
Ing  the  change  of  beneficiaries.  The  by-laws 
adopted  March  3, 1894,  }ust  after  the  Incorpo- 
ration of  the  assodatiw,  are  also  ail&it  upon 
this  point  So  that  up  to  Biay,  1806.  there  Is 
nothing  to  show  that  there  was  ever  any- 
thing In  the  regulations,  diarter,  or  by-laws 
req>ectlng  the  change  of  ben^claries.  In  the 
absence  of  a  power  to  change  the  benefidary, 
the  beneficiary,  once  named,  obtained  a  veat- 
ed  Interest  In  the  certificate.  This  was  so 
held  by  the  supreme  court  of  Colorado  In  con- 
struing a  certificate  Issued  by  this  association 
In  the  case  of  Love  v.  Clune,  24  Colo.  287,  GO 
Pac  34.  In  May,  1886,  the  following  by-law 
was  adopted:  "A  policy  holder  of  this  asso- 
ciation, having  designated  his  beneficiary  or 
beneficiaries,  may  change  the  same  at  his 
pleasure,  without  notice  to  consent  of  the 
beneficUuy  or  beneficiaries,  by  returning  for- 
mer certificate  issued,  to  the  home  oflflce,  and 
informing  the  president  and  general  secre- 
tary of  the  changes  desired.  Person  or  per- 
sons named  as  beneficiary  or  t>eneflclaries,  ac- 
cepting any  Interest  In  the  policy  or  certifi- 
cate issued  by  this  association,  do  so  upon 
the  express  terms  and  conditions  contained 
bi  this  article."  At  the  time  of  the  adoption 
of  this  by-law  the  beneficiary  was  the  third 
Mrs.  Winterstein,  the  widow.  Tlie  change 
to  Fannie  was  not  made  till  April,  1897.  It 
may  be  remarked  at  this  point  that  t^e  adop- 
tion of  this  by-law  In  May,  1896,  leads  to  the 
Inference  that  It  was  the  first  provision  of 
this  kind  lu  the  history  of  the  association. 

The  insistence  of  the  counsel  for  Mrs.  Wlor 
torstein  is  that  there  was  no  power  existing, 
before  the  adoption  of  this  by-law,  to  change 
beneficiaries,  and  that  Mrs.  Winterstein  had  a 
vested  interest  In  the  policy  at  the  tfane  of 
the  adoption  of  the  by-law,  and,  further,  that 
the  by-law  was  not  Intended  to  affect  existing 
certificates.  I  think  the .  Insistence  that  the 
by-law  was  not  int^ded  to  retroact  Is  cor- 
rect The  concluding  dause  of  the  by-law, 
whldi  provides  that  persons  named  as  "beoe- 
fldarle^  acceptlQg  any  intwest  in  ttte  policy 
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or  certificate  Issued  by  this  association,  do  so 
vpoa  the  express  terms  and  conditions  con- 
tained In  this  article,"  nndoubtedly  refers  to 
futnre  beneficiaries.  Nor  do  I  see  how  the 
contracts  of  Insurance  made  by  this  associa- 
tion, 80  far  as  they  are  displayed  by  the  tes- 
timony, differ,  In  respect  to  the  point  in  ques- 
tion, from  the  contract  of  an  ordinary  Insur- 
ance company.  The  contract  la  that  the  bene- 
fltfl  will  be  payable  to  the  named  beneficiary. 
It  Is  not  a  contract  that  they  shall  be  pay- 
able to  the  person  to  be  named  by  the  mem- 
ber. The  beneficiary  Is  In  the  first  Instance 
named  by  the  member,  Jmt  as  the  beneficiary 
in  an  ordinary  life  Insurance  policy  Is  named 
by  the  person  who  effects  the  Insurance;  but 
It  Is  not  the  power  to  name  the  beneficiary, 
but  the  power  to  diange  the  beneficiary,  that 
strips  such  beneficiary  of  any  rested  interest 
in  the  policy  when  It  is  once  executed  and  de- 
livered. Therefore,  if  the  two  certificates  of 
1894  had  been  the  first  of  a  series  of  poUdea 
Issued  to  George  Wlnterstein,  I  would  be  of 
the  opinion  that  her  right  to  the  fond  would 
tw  unaffected  by  the  change  of  bendSdaiy 
executed  In  April,  1897.  But  theae  two  poll- 
dea  were  not  the  first  of  the  series,  for,  as 
we  have  already  seen,  a.  policy  was  issued  fOr 
the  benefit  of  the  second  wife,  and  also  a  pol- 
icy for  the  benefit  of  the  daughter,  preceding 
the  Isanance  of  the  policy  to  the  present  wid- 
ow. In  my  Judgment,  all  these  policies  must 
be  considered  a  part  of  the  same  seriea,  al* 
though  Issued  in  part  by  the  aaaoclatlon  while 
TOluntaty,  and  in  part  while  Incorpmted. 
The  delivery  ot  the  old  polldea  and  Isanance 
of  new  onea  would  not  break  the  contlnnlty 
of  the  Insurance.  Olmsted  t.  Eeyes,  85  N.  T. 
S83;  Whitehead  v.  Insurance  Co.,  102  N.  T. 
143,  6  N»  SI.  2d7.  The  question  then  la,  what 
effect  upon-  the  oUierwlse  vested  right  of  the 
widow  in  her  polldes  did  the  issuance  of  the 
preceding  pcAldes  have?  The  first-named 
beneficiary,  the  second  Mrs.  Wintersteln,  died 
In  1888.  Ordinarily,  where  tiie  Insured  sur- 
vives those  specified  to  take  at  his  death,  the 
imorance  mon^,  where  no  other  disposition 
Is  made  of  It,  becomes  at  bis  death  a  part  of 
his  estate,  to  be  administered  as  his  will,  or, 
in  the  absence  of  a  wlU,  as  the  law  may  di- 
rect 13  Am.  A  Bng.  Enc.  law,  664.  Under 
this  rule,  upon  the  death  of  the  first  bene- 
ficiary Che  right  in  thb  policy  reverted  to 
George  Wintersteln.  The  first  beneficiary 
was  also  the  wife  of  the  member  insured. 
Therefore,  even  If.  qpon  her  death,  her  In- 
terest in  the  policy  went  to  her  estate,  her 
husband  wonld  take  It  as  her  admhiistrator 
Jure  mfultf,  and  hla  sobsequent  act  In  canslng 
the  policy  to  be  reissued  to  his  daughter 
wonld  amount  to  ft  gift  to  her  of  hta  Interest. 
Bo,  when  the  certificate  was  Issued  to  Fannie, 
it  was  equivalent  to  the  issuance  of  a  new 
policy.  Therefore,  If  what  has  been  said  In 
respect  to  the  policies  Issued  to  the  present 
widow  is  correct,  It  is  equally  ^iplicable  to 
the  policy  Issued  to  Fannie;  and  If  the  wid- 


ow would  have  taken  a  vested  Interest  in 
her  policy,  had  It  been  the  first  of  the  seriei, 
Fannie  took  a  rested  Interest  In  this  pcdlcy, 
for  like  reasons.  Indeed,  the  only  answer 
made  to  this  position  la  that  the  member  has 
a  right  to  change  his  beneficiary  until  the  pol- 
icy la  actually  delivered  to  such  beneficiary, 
and  It  Is  Insisted  that  It  Is  not  proved  that 
George  ever  delivered  the  certificate  to  Fan- 
nie. There  Is  a  line  of  ca^es  so  holding.  Lem- 
on V.  Insurance  Co.,  38  Cono.  301;  Johnson 
V.  Van  Epps,  HO  111.  551;  Weston  v.  Rlc*- 
ardson,  47  Law  T.  (X.  S.)  514.  But  It  seems 
to  me  that  where  an  ordinary  policy  of  life 
Insurance  la  written  upon  the  life  of  one  per- 
son. In  favor  of  another,  at  the  instance  of 
the  former,  and  Is  delivered  to  him,  and  he 
holds  It  for  years,  making  the  payments  of  as- 
sessments upon  the  same,  it  amounts  to  a 
settlement  upon  or  gift  to  the  benefidary, 
even  if  the  former  person  had  not  handed  it 
over  to  the  benefidary.  When  such  a  policy 
Is  Issued  and  delivered  to  the  person  whose 
life  Is  insured,  the  contract  Is  comidete.  The 
right  of  the  ben^dary  to  such  money  njfiim 
the  death  of  the  insured  becomes  perfect  from 
the  mommt  of  deUvery  to  the  latter.  If  the 
Insured  dies,  the  con^iany  is  bound  by  Its 
contract  to  pay  the  beneficiary  the  fond.  In 
what  respect  coidd  this  right  be  enlarged  by 
a  delivery  of  the  policy  to  the  benefldaxy, 
and.  If  the  right  waa  omutleted.  by  reason  <^ 
the  delivery  of  the  policy  to  the  latter,  how 
could  sudi  right  be  d^eated  by  tlie  acto  ct 
the  company  and  the  insured,  to  whldi  act 
the  benefidary  waa  a  stranger?  la  my  Judg- 
ment, the  policy  itself,  when  accepted  by  the 
insured  member,  becomes  a  dedaratlos  of  the 
trust  In  favor  of  the  ben^da^,  amS  subse- 
quent payment  of  premiums  or  assesaments 
upon  the  policy  are  gifts  to  the  bmefidary. 
In  Whitehead  v.  Insurance  Coi,  aiqwa,  tone 
was  no  delivery  to  the  benefidary.  But  there 
Is  evideiwe  of  a  delivery  of  these  polldes 
to  Fannie.  It  Is  to  be  recalled  tha^  after 
the  deaOi  of  Fannto's  mother,  George  and 
she,  who  were  living  at  BJaston.  went  to  live 
with  John  and  Martha  Wintersteln  at  Bfaudi- 
diunk.  Martha,  in  whose  charge  Fannie 
was,  says  distinctly  that,  after  the  change  of 
policies  In  favOT  of  Fannie,  she  bad  posses- 
sion of  those  polldes,  and  ttiat  Qecffge  him- 
self left  them  with  her.  The  polldes  seem 
to  have  been  In  a  drawer  of  a  bureau 
whldi  belonged  to  tbe  mother  of-  George, 
John,  and  Martha,  at  the  hnnestead.  The 
mother  was  living  when  Fannle'a  mothnr 
died,  and,  when  George  left  and  went  bade  to 
Fhillipsburg  to  live,  the  polldes  were  left  at 
Hauchchunk.  with  Martha,  who  says  she  had 
no  other  papers  ot  George  bnt  this  policy. 
John  Wintersteln  says  that  his  Uster  had 
possession  of  the  policy.  I  flilnk  that.  In 
view  (tf  these  conditions,— the  testimony  oi 
Martha  and  John,— It  appears  that  the  policy 
was  left  In  diarge  of  Martha,  irtio  bad  charge 
of  Fannie,  to  be  used  tm  Fannies  braiefit  to 
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case  anrthlng  happened  to  the  father,  aod 
tbat  this  is  to  be  regarded  aa  a  delivery  of 
the  policy  to  Fannl?  herself. 

Bvt.  asBumiDg  that  Fannie  had  a  vested  In- 
terest, the  question  remaloB,  what  was  the 
character  of  that  Interest?  The  case  of  Land- 
rum  T.  ECnowles,  22  N.  J.  Bq.  594,  dealt  with 
this  qneatloD.  Ad  ordinary  life  Insurance  was 
taken  by  a  wife  on  the  life  of  her  hosband, 
and  made  payable  to  her  children.  After  the 
payment  of  several  premloms,  she  assigned 
the  policy  In  payment  of  the  debt  of  her  hns- 
band,  and  thereafter  the  asrignee  paid  the. 
premlnms  np  to  the  death  of  her  basband. 
It  mm  held  that  the  children  were  mtitled 
only  to  the  value  of  the  polity  at  the  time  of 
the  assignment   This  result  was  arrived  at 

regarding  the  paymenta  made  by  the 
mother  as  executed  gifts  to  the  children. 
That  ease  diflFen  from  the  present  case  in  the 
particular  that  here  the  premiums  were  all 
paid  by  the  falber.  But  I  do  not  see  how  It 
(UffeiB  in  principle.  Suppose  the  wife,  in  the 
ftnmer  case^  had  agreed  with  the  assignee  to 
keep  the  pranlnms  ^old.  The  payments,  after 
ndi  asslgnmrat,  wonid  tiave  been  made, 
not  tm  the  benefit  at  the  children,  but  of 
tba  assignee.  She  would  have  nnmlstalcably 
so  announced.  How,  thm,  could  such  pay- 
m«ita  have  been  regarded  as  gifts  to  the 
children?  Kow,  hoe,  the  father,  after  the 
new  certlflcates  were  issued  to  his  wife,  was 
paying  his  assnsments  aa  gifts  to  his  wife. 
The  vested  interest  of  his  child,  therefore, 
would  be  confined  to  the  value  vhlch  had  been 
flTSn  to  the  certificate  by  his  prevtons  pay- 
ments. In  the  kind  of  p<dkT  before  the  court 
In  tiie  case  of  Landrnm  v.  KnowleSt  supra. 
Its  cash  value  at  the  time  waa  readily  com- 
pntaUe.  But,  In  the  khid  of  msurance  now 
befwe  the  court,  bow  to  the  value  of  a  policy 
at  any  particular  time  to  be  calculated?  That 
it  may  have  a  value  seems  clear.  A  mem- 
ber, by  reason  of  or  disease,  may  have 
become  unlnsuraUe  upon  a  new  application; 
for,  by  the  by-laws,  no  sick  member,  or  mem- . 

over  the  age  of  50,  is  eligible  for  Insur- 
ance. The  subslsthig  policy  therefore  may 
have  obtained  a  value,  for  the  reason  that,  on 
aisooont  of  age  or  sickness  of  the  insured 
member,  the  future  assessments  would  be 
obvlonsly  much  loss  then  the  amount  to  be 
received  at  the  member's  death.  The  value 
of  each  policy  may  vary,  therefore,  according 
to  the  age  and  health  of  the  insured.  A  gen- 
oral  rule  tor  the  ascertainment  of  the  value  of 
auch  a  policy  at  any  particular  date  would 
■eem  to  be  this:  Deduct  from  the  amount  of 
mon^  payable  upon  the  death  of  the  Insured 
the  amount  of  future  assessments  and  does, 
with  interest  from  the  time  of  their  payment 
up  to  the  time  of  the  member's  death.  Thne 
bs  In  this  case  nothing  to  show  that  the  in- 
sured, at  the  time  of  the  asslgument  of  the 
policy  to  Julia,  was  not  In  an  average  con- 
dition of  health.  I  therefore  think  that  the 
poUdea  were  worth  to  Fannie  at  that  time 
tbe  sum  of  f3,00(^  leas  such  future  assess- 


ments as  would  have  to  be  paid  during  a  pe- 
riod equal  to  the  probable  duration  of  the 
life  of  the  insured,  by  the  established  table 
of  mortality.  No  testimony  was  taken  to 
meet  this  view  of  the  case,  and  theref9re,  up- 
on the  points  Indicated:  First,  the  age  of 
the  Insured  when  iie  caused  the  new  certlfl- 
cates to  be  issued  to  Julia;  and.  secondly,  the 
amount  of  assessments  and  Interest  which 
should  be  payable  during  the  probable  life 
of  tbe  insured,— I  will  either  myself  hear  the 
testimony,  w  refer  the  taking  of  the  same 
to  a  master. 

(63  N.  J.  L.  m) 

OALLAGHBR  v.  M^BRIDB. 

(Supreme  Court  of  New  Jersey.  Aug.  19, 1809.) 

TRIAL  —  NONSUIT  —  EVIDBNOB  —  8TATDTB  OP 
FRAima-ORIOINAL  OR  COUiATBRAL  PROU- 
ISB-L08T  WRXTINO-BURDBN  OP  PROOF- 
INSTRUCTION. 

1.  A  nonsuit  will  not  he  granted  where  tbe 
OuestloD  is  whether  the  engagement  upon  which 
the  action  Is  founded  is  an  oiiginal  one.  or  col- 
lateral to  pay  the  debt  of  another,,  where  there 
are  fncts  in  evidence  In  the  case  of  the  plain- 
tiff some  of  which  tend  to  establish  that  it  was 
an  original  promifle,  and  other  facts  which  tend 
to  the  establishment  only  that  It  was  a  collateral 
agreement  to  par  the  debt  of  another,  and  there- 
fore within  the  statute  of  frauds.  If  a  reason- 
able conchinion  can  be  drawn  either  way,  then 
the  character  of  the  agreement,  upmt  proper 
legal  inatmctiona,  Is  for  the  jory  to  dcdde. 

2.  Where  the  action  of  the  plaintiff,  and  his 
light  to  recovery  are  founded  npon  a  contract 
or  promise  In  writing  under  the  statute  of 
frauds,  which  contract  or  promise  has  been  lost, 
and  the  evidence  of  the  execution  and  exist- 
ence of  the  same  Is  In  dispute,  it  is  error  for 
the  trial  court  to  refase  to  charge,  npon  request, 
that  the  burden  of  proof  is  upon  the  plaintiff  to 
establish  the  execution  and  contents  of  auch  con- 
tract or  promise  b^  a  preponderance  of  proof, 
and  for  such  error  the  Judgment  will  be  re- 
versed, and  new  trial  ordered. 

(SjUabos  by  the  Court.) 

Brror  to  circuit  court,  Hudson  county. 

Action  by  Thomas  Gallagher  against  Hoi^ 
ace  McBrlde.  There  was  a  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Argued  February  term,  1899,  before  MA- 
GIB.  C.  J.,  and  GARRISON,  .LTPPINCOTT. 
and  COLLINS,  JJ. 

William  B.  GlUmore,  for  plaintiff  in  emt, 
James  A.  Gordon,  for  defendant  in  error. 

LIPFINCOTT,  J.  This  action,  the  decla- 
ration containing  only  the  common  counts,  is 
for  a  balance  of  $562.08  on  an  account  for 
groceries  and  meats,  alleged  to  be  due  from 
the  defendant  to  the  plaintiff.  There  Is  no 
disonte  as  to  the  amount  due.  The  question 
of  the  liability  of  the  defendant  is  the  only 
one  Involved. 

The  facts,  as  they  appear  In  tbe  evidence 
of  the  plalnttfC,  are  that  the  defendant  was 
the  guardian  of  several  Infant  children,  whose 
fatber  was  dead,  and  who  were  left  In  tbe 
care  and  cu8,^y  of  the  mother,  one  Mrs.  Mc- 
Brlde, and  lived  with  her.  Some  estate  was 
inherited  by  these  children,  out  of  which 
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they  were  being  supported  by  the  guardian, 
■0  far  aa  It  waa  available  Cor  that  pnrposeL 
The  plaintiff  li  a  grocw,  to  whom,  after  iur 

■hvaband'a  death,  Mrs.  HcBrlde  qi^iUed  for 
oedlt  for  proTUona,  groceries^  and  meata  to 
be  furnished  her,  to  be  need  b7  hexweU  and 
In  the  aapport  of  her  chUdren,  to  be  paid  out 
ot  the  estate  of  her  deceased  bosband.  The 
plaintiff  testified  that  he  declined  to  ^re  her 
credit,  and  refused  to  fomlsh  the  groceries 
and  meats  to  her,  unless  the  defendant  would 
agree,  before  furnishing  the  goods,  to  pay  for 
the  same.  •  He  also  testified  that  the  defend- 
ant agreed  to  so  pay  for  the  some,  and  dellr- 
ered  to  him  an  order  In  writing  to  furnish 
Mrs.  McBrtde  the  groceries  and  meats,  and 
that  he  would  pior  the  bills.  The  plaintiff 
claims  that  upon  this  agreement  or  order  be 
furnished  these  goods  to  Mrs.  M(Srlde  for 
ovec  four  years.  Hie  bllla  or  statements  of 
the  goods  so  furnished  vwe  at  Abort  Interrala 
presented  to  the  defendant,  who  paid  them 
from  time  to  time,  leaving  the  balance  claim- 
ed due  and  mqnild.  The  plalntlfl  testified 
tha.t  the  wrlttra  order  bad  been  lost,  and 

.tfacxeupon  he,  over  objection  by  the  defend- 
ant testified  to  its  contents,  that  it  was  sign- 
ed by  the  defendant^  and  read  as  follows: 
"Mr.  Oallaghor:  Furnish  Mrs.  McBddei  wid- 
ow of  the  late  Dr.  McBridei  with  groceries 
and  meal;  and  I  will  pay  the  bUL" .  He  says 
it  did  not  say,  "I  will  pay  the  bm  If  die  does 
not  pay  It"  He  testified  tiiat  the  Items  were 
put  on  certain  pages  of  a  book  under  the 
name  of  Mrs.  McBrlde,  and  statements  of  the 
account  banded  to  the  defendant  for  his  In- 
fection and  payment  The  bUls-  were  paid 
until  tiie  property  of  the  Children  tailed  to 
bring  in  sufficient  for  that  purpose.  A  mort- 
gage was  given  to  pay  a  portion  of  It  The 
plalntlfl  testified  that  after  this  paymuit  was 
made  the  defendant  told  him  to  let  the  blU 
run  on,  and  he  would  pay  it;  that  It  could 
run  until  he  sold  some  projwrty.  The  plolo- 
tiff,  after  a  time,  and  after  the  bills  amounted 
to  quite  a  large  sum,  purchased  of  the  de- 
fendant, as  the  guardian  of  said  children,  a 
pared  of  land  and  premises  belonging  to 
them,  which  was  sold  by  order  of  the  court 
of  chancery,  for  the  snm  of  $4,200.  When 
the  deed  tiierefor  was  delivered,  the  defend- 
ant delivered  to  the  plaintiff  a  statement  or 
agreement  In  wrltii^,  signed  by  him,  reciting 
this  sale,  and  that  the  phtlntlff,  out  of  the 
consideration,  was  to  pay  the  taxes,  assess- 
ments, water  rente,  and  a  mortgage  on  the 

-property,  also  $75  costs  and  expenses  of  pro- 
ceedings in  chancery  to  obtatai  the  sale,  and 
**la  to  credit  tiie  balance  of  such  purchsse 
money  on  account  of  the  bill  for  groceries 
sold  by  him  to  me  as  such  guardian";  ateo,  It 
was  stipulated  In  this  agreement  tiiat  "said 
Gallagher  also  agrees  to  otend  tlie  time  of 
payment  of  the  balance  of  said  VOl  for  gro- 
ceries for  the  period  of  three  months  from 
the  date  tiureof."  Tblm  agreement  is  signed 
by  both  tiie  plaintiff  and  tin  defendant 
This  evidence  on  the  part  of  the  plaintiff 


was  Buffldent  to  prevent  tibe  motion  for  non- 
suit being  granted.  The  motion  was  based 
on  two  grounds:  Bint  ^  promise  of  the 
defendant  If  existed,  was  to  pay  the 
debt  of  onoQier,  within  tiw  statnto  of  tends, 
and  that  no  writing  or  written  monoran- 
dum  had  been  produced;  and,  secondly,  that 
If  proved,  it  was  a  special  contract  of  guar- 
anty, and  that  no  such  contract  could  be  en- 
forced under  tiie  common  counts. 

The  deterzniination  of  tiie  latter  ground 
needs  no  dlacuasitm,  for  as  the  case  stood  at 
this  time  a  motion  to  amend  upon  proper 
tonus  would  have  prevailed,  and  as  tiie  ease 
stands  now,  with  ttie  evidence  of  the  defense 
all  fnUy  produced,  an  amendment  could  now 
be  made  without  uiy  ^ejudice  whatever  to 
tiie  defendant  On  error  up<m  ezceptiim  to 
the  refusal  to  nonsuit  the  whole  case  will  be 
examined,  and,  the  whole  case  ctf  bo^  par- 
ties beliv  before  the  court  the  pleading  can 
be  amended  so  as  to  have  tiie  snbstsntlal 
quMtlon  hi  dispute  settied;  and  therefore,  if 
the  case  turned  upon  the  point  whether  the 
baslB  of  recovery  was  upon  an  colglnal  or  eol- 
latenl  obligation,  the  pleadings  could  be  re- 
framed  so  as  to  dispose  of  that  questiMi. 

Neither  upon  the  other  ground  can  this  mo- 
tion prevail;  for,  under  the  evidmce  <tf  the 
plaintiff.  It  was  a  fhir  qnesticm  to  be  submit- 
ted to  the  Jury  whether  an  original  llaUlity 
of  the  def^dant  had  not  been  estoblished. 
The  contention  ot  the  plalntlfl  was  that  by 
virtue  ol  tiie  agreement  between  the  plaintiff 
and  defimdant  the  goods  were  sold  to  the 
defendant  and  at  his  request  ddlvwed  to 
Mta  McBride.  This  Is,  at  least  an  Inference 
whldi  was  within  the  provtoce  of  tiie  Jury  to 
draw  from  the  evidence.  The  evidence  ot  his 
refusal  to  seU  to  Urs.  BIcBrlde  upon  her  cred- 
it 1^  tills  pcrint  of  tiie  case,  was  undisputed. 
So,  too,  was  the  fact  tiiat  the  engagement 
was  on  the  part  of  flie  defraidant  that  they 
Should  be  furnished  her  upon  his  credit  and 
that  in  accordance  witii  this  engagement,  the 
blUa  were  presented  to,  and  partly  paid  by, 
the  defendant  with  an  agreement  to  pay  the 
balance  upon  forbouance.  niese  tacts  tend 
stronf^  to  Show  that  the  undertaking  of  the 
d^endant  was  an  original  tme,  and  that  he 
was  Qie  person  to  whom  credit  was  given, 
and  that  be  was  the  original  debtor  to  the 
plaintiff,  tind,  the  credit  being  i^ven  to  him, 
the  promise  to  pay  was  not  within  the  stotute 
of  frauds.  Scudder  v.  Wade,  4  N.  J.  Law, 
240;  Hetiield  v.  Dow.  27  N.  J.  Law,  440; 
HazelUne  v.  Wilson,  60  N.  J.  Law,  360,  26 
AU.  70;  Oheaebrough  v.  TIrrlll,  61  X  J.  law, 
628,  41  AtL  aiOv  Even  if  the  evidence  tend- 
ed to  show  a  collateral  promise,  or  that  aoch 
an  inference  could  be  drawn  from  the  facts, 
still  that  would  not  avail  to  take  the  ques- 
tion from  the  Jury.  The  toct  that  file  goods 
when  furnished  were  set  down  In  the  books 
or  on  the  stetements  of  the  account  of  the 
plaintiff  In  the  name  of  Mrs.  McBrlde  would 
not  suffice  to  take  the  case  from  the  Jury. 
It  would  stni  be  a  question  for  the  Jury  to 
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determine  to  whom  the  credit  wai  actaallr 
siren. 

This  conclusion  entirely  obTiates  the  ne- 
eesslt;  of  consldeilng  whether  the  written 
memorandum  or  promise  proved  by  the  plaln- 
tUE  was  a  sufficient  contract,  under  the  stat- 
ute of  frauds,  to  constitute  a  binding  obli- 
gation on  the  part  of  the  defendant  to  pay 
the  debt  of  another.  Whether  the  undertak- 
ing was  an  original  or  collateral  one  was  for 
the  Jury,  and  this  position  being  taken  j/k- 
reated  a  nonsuit 

No  error  has  been  discovered  in  the  admis- 
sion or  rejection  of  evidence  In  case  of  the 
plaintiff. 

The  court  has  considered  the  assignment  of 
error  upon  the  admission  of  evidence  of  the 
loss  of  the  written  promise  of  the  defendant 
for  the  groceries  and  meats  furnished  Mrs. 
McBrlde.  The  loss  was  distinctly  proved, 
and  the  secondary  evidence  to  establish  Its 
contents  was  rightfully  admitted,  under  the 
general  rules  of  evidence.  The  defendant  ad- 
mitted that  some  written  paper  bed  been 
signed  by  him,  but  denied  that  It  was  of  the 
character  which  the  plaintiff  asserted.  The 
evidence  of  the  execution  and  existence  of 
this  writing.  Its  loss,  and  the  contents  there- 
of was  admissible  to  show  tbe  actual  engage- 
ment of  the  defendant,  aside  from  Its  admis- 
sibility to  establish  a  written  collateral  i«t>m- 
,   lae  under  the  statute  of  frauds. 

But  the  learned  trial  Judge  In  his  charge 
submitted  the  case  to  the  Jury  upon  the  ques- 
tion of  the  existence  of  a  written  promise  by 
by  the  defendant,  signed  by  him,  to  pay  for 
the  groceries  and  meat  supplied  Mrs.  Mc- 
Brlde St  the  time  they  were  furnished.  The 
charge  states  distinctly  that  the  plaintiff 
founds  his  case  on  the  gronnd  that  there  was 
this  written  promise  by  tbe  defendant,  and, 
if  Uiat  be  found  not  to  have  been  made  by 
the  defendant,  the  Jury  mnst  find  for  the  de- 
fendant Presumably  tbe  case  must  have 
been  tried  before  the  Jnry  upon  this  basis, 
for  there  appears  no  exception  by  the  plain- 
tiff to  this  statement  In  the  charge.  It  will 
be  perceived  that  the  plaintiff  asserted  In  his 
evidence  that  a  promise  In  writing  was  made 
and  signed  by  the  defendant  of  this  character. 
The  defendant  testified  on  the  defense  that 
he  never  made  or  signed  any  such  promise. 
He  testlfled  that  Mr.  Gallagher  sent  Mrs.  Mc- 
Brlde to  him  to  obtain  Information  of  whether 
he  had  been  appointed  guardian  of  the  chil- 
dren, and  that  he,  in  response,  took  a  piece 
of  paper,  and  wrote  on  it  aa  follows:  "Mr. 
Thomas  OaJlagber— Dear  Sir:  I  have  been 
appointed  guardian  of  these  children."  He 
swears  that  this  Is  all  the  paper  contained, 
and  that  It  was  the  only  paper  received  by 
Mr.  Gallagher  as  coming  from  him.  He  says 
that  he  only  promised  to  pay  the  bills  from 
moneys  received  from  the  estate  of  the  chil- 
dren, as  their  guardian,  and  not  otherwise. 
It  will  lie  afien  that  between  the  plaintiff  and 
Iht  dpfmrtant  there  existed  a  dear  conflict  ot 


evidence  upon  the  qoestltm  whether  the  de- 
fendant gave  a  written  promise  to  pay,  and 
it  presented  a  question  for  tlie  Jnry  to  deter- 
mine. The  defendant,  under  this  evidence, 
made  the  following  request,  to  wit:  '^n  the 
question  whether  the  defendant  did  give  a 
written  memorandum  or  contract  promising 
to  pay,  the  Jury  must  find  for  the  defendant, 
unless  they  believe  there  is  a  preponderance 
of  evidence  that  he  did  sign  eadi  a  written 
memorandum  or  contract"  This  request  waa 
repeated  In  part  in  another  reqn»t  uid  re* 
fused,  and,  by  an  examination  of  the  whole 
charge.  It  will  be  seen  that  nowhere  in  It  Is 
there  any  reference  made  to  the  legal  rule  of 
proof  that  the  burden  Is  npon  the  idalntlff  to 
estatdlsh  the  essential  elements  of  recovery 
by  a  preponderance  of  proot  In  this  refusal 
to  charge  this  request  there  was  Judicial  er- 
ror. Tbe  defendant  was  entitled,  upon  re- 
quest to  have  stated  to  the  Jury  the  rule  of 
legal  proof  necessary  to  establish  the  case  of 
plaintiff,  and  the  principle  that  tbe  fact  or 
facts  necessary  and  essential  to  a  recovery  by 
the  plaintiff  must  be  established  in  the  minds 
of  the  Juiy  by  a  preponderance  of  evidence  Is 
such  an  elementary  one  that  it  is  concluded 
that  In  the  haste  of  the  trial  the  error  was 
Inadvertently  committed.  Whether  the  cause 
could  have  been  submitted  upon  some  other 
basis  need  not  be  considered.  l!1ie  case  was 
submitted  to  the  Jury  upon  the  basis  that  the 
engagement  of  the  defendant  whatever  it 
was,  was  one  collateral  In  its  character,  and 
npon  that  l)asls  tbe  question  for  the  Jury  to 
determine  was  whether  there  was  such  an 
togagement  or  promise  In  writing.  On  this 
question  the  burden  of  proof  rested  upon  the 
plaintiff  to  establish  such  written  contract 
or  promise  by  a  preponderance  of  evidence, 
and  this  was  the  legal  rule  of  inoof  to  be 
applied  by  the  Jury  to  the  facts  In  order  to 
reach  a  conclusion  sustainable  la  law.  If 
the  evidence  Introduced  and  submitted  to  the 
Jury  left  their  minds  in  doubt  upon  this  qnes- 
tion,  the  verdict  should  have  been  for  the  de- 
fendant If  the  evidence  was  evenly  bal- 
anced, then  the  case  was  in  the  same  position 
at  the  concliulon  as  It  was  In  the  beginning, 
and  It  must  go  against  the  party  who  has  the 
burden.  He  who  asserts  a  fact  essential  to 
a  recovery  must  prove  It  by  a  preponderance 
of  evidence,  or.  In  other  words,  the  prepondw- 
ance  of  proof  must  be  In  his  favor.  1  Best 
£v.  p.  404,  H  265-275,  Morgan's  notes;  Mc- 
Kelv.  Bv.  I  3];  Railroad  Oo.  r.  Binlon,  88 
Ala.  570-674,  14  South.  619;  Thomp.  Trials, 
i  1975;  howe  v.  Massey,  62  111.  47;  Prichard 
V.  Hopkins,  62  Iowa,  120,  2  N.  W.  1028.  See 
cases.  Stew.  Dig.  tit  "Evidence,"  p.  481.  An 
erroneous  Instruction  as  to  the  burden  of 
proof  to  the  Jury  Is  ground  for  new  trial.  2 
Best  Bv.  S  638,  Morgan's  notes,  and  cases 
cited.  Tbe  request  sbould  have  been  charged 
to  the  Jury,  and  for  this  error  the  Judgment 
must  be  reversed,  and  a  venire  do  novo 
awarded. 
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(Sa  N.  J.  E12) 

STATE  (HANKINS,  Proeecator)  T.  OOX  & 

SDNS  CO.  et  al. 
<Sapreme  Court  of  New  Jersey.  Sept  6, 1800.) 
HARITIBIB  LIENS-JURISDICTION. 
A  contract  for  repairs  to  a  ressel,  made  at 
ber  home  port,  ii  maritime  in  its  nature,  and 
proceeding!  in  rem  for  tbe  enforcemeat  of  a 
lien  given  tm  ita  Mcnrity  by  a  atate  atatote 
cannot  be  inatltated  befOM  state  tribonala, 
iSyllabni  by  the  ConrtO 

Certlonrl  to  court  of  common  pleu,  Onm^ 
berland  county. 

Certiorari  by  tbe  states  on  the  proaecntton 
Id  Nathaniel  M.  Hwnlrlna.  against  tbe  Cox 
4k  Sons  Company  and  otfaera.  ReT«ned. 

Argued  February  term,  1800,  before  DB- 
FUB.  VAN  8YCKEL,  and  OUMMERB,  J3. 

Loula  H.  Miller,  for  inoaecutor.  Walter  H. 
Bacon,  for  defendants. 

GUMMEIRB,  J.  This  writ  la  Btied  out  for 
tbe  purjjKwe  of  reviewing  certain  proceedings 
In  rem  Instituted  before  a  Judge  of  the  court 
of  common  pleas  of  tbe  county  of  Cuml>erlaQd, 
tinder  the  proTlBlona  of  tbe  act  of  March  20, 
1857,  entitled  "An  act  for  the  collection  of 
demands  against  ships,  steamboats,  and  other 
Tessels"  (2  Oen.  St  p.  1061),  by  the  Cox  & 
Sons  Company,  against  the  steamer  White 
Flyer,  to  enforce  the  lien  given  by  that  act 
for  work  done  and  materials  furnished  In 
repairing  tbe  boiler  of  said  vessel  wbUe  she 
was  lying  at  ber  dock  In  MOlvllle,  that  being 
her  home  port  Tbe  principal  reaaon  assigned 
for  settbig  aside  these  proceedhigB  la  that  the 
statute  under  which  they  are  taken,  so  far 
a«  It  provides  for  the  enforcement  of  a  lien 
for  repairs  to  a  vessel  at  her  home  port  by 
proceedings  In  rem  before  a  state  tribunal, 
is  void,  for  the  reason  tbat  it  conflicts  with 
article  8,  I  2,  of  tbe  constitution  of  the  Unit- 
ed States,  wbioh  declares  tbat  "the  Judicial 
power  shall  extend  to  all  cases  of  admiralty 
and  marltlne  Jurisdiction";  and  also  with 
section  568,  par.  8,  Rev.  St.  C  S.,  which  pro- 
vides that  the  district  courts  of  the  United 
States  shall  have  Jurisdiction  "of  all  civil, 
causes  of  admiralty  and  maritime  Jurisdic- 
tion, saving  to  suitors  In  all  cases  the  right 
of  a  common-law  remedy  where  the  common 
law  Is  competent  to  give  It.  *  *  *  and 
that  such  Jurisdiction  shall  be  exclusive,"  etc. 
In  support  of  the  validity  of  tbe  proceedings, 
it  is  nrged  that  the  contract  upon  which 
they  are  founded  Is  not  maritime  In  Its  nature, 
and  conseqnently  Is  not  within  tbe  domain 
of  admiral^  Jurisdiction;  and,  further,  that 
even  If  it  be  a  maritime  contract,  neverthe- 
less the  proceedings  are  valid  for  the  reason 
that  although  congress  Is  empowered,  by 
the  constitutional  provision  cited,  to  regulate 
the  matter  of  repairs  to  vessels  while  lying 
In  their  home  ports,  and  the  rights  of  mate- 
rial mea  making  the  same,  still  they  have 
not  as  3%t  done  so.  either  by  section  563, 
par.  8,  Rev.  St  C.  S.,  or  by  any  other  legis- 
lation; tbat  until  congress  does  act  the  sev- 


eral states  of  the  Union  have  the  right  to- 
regulate  these  matters;  and  that  tberofore. 
state  statutes  creating  Hens  for  such  repairs, 
and  providing  proceedings  in  rem  for  their 
enforcement  are  valid.  Randall  v.  Roche, 
80  N.  J.  Law,  220,  decided  by  this  court  in 
1862,  Is  relied  upon  to  support,  and  does  sup- 
port the  defendants'  couteDtlon.  In  that 
case  It  was  held  that  a  contract  for  furnish- 
ing necessaries  to  a  vessel  was  not  maritime 
In  its  character,  and  that  the  lien  given  by 
the  statute  to  secure  payment  for  such  neces- 
saries was  not  a  maritime  Hen,  within  the 
Jurisdiction  of  the  United  States  courts  of  ad- 
miralty, and  tbat  It  was  therefore  enforceable 
In  the  courts  of  this  state.  Tbe  authorl^ 
of  this  decision  was,  however,  much  shaken. 
If  not  entirely  destroyed,  by  the  subsequent 
decision  of  tbe  court  of  errors  and  appeals, 
and  afterwards  of  the  supreme  court  of  ttie 
United  States,  In  the  case  of  Edwards  v. 
EUlott  36  N.  J.  Law,  454;  Id..  21  Waa  532. 
But  the  whole  question  was  finally  put  at 
rest  by  the  decision  of  the  United  States 
supreme  court  Id  1875.  Id  the  case  of  The 
Lottawaana,  21  Wall.  558.  In  that  case,  Mr. 
Justice  Bradley,  delivering  the  opinion  of 
the  court  after  stating  that  It  Is  entirely  se^ 
tied  that  material  men  furnishing  repairs 
and  supplies  to  a  vessel  In  her  home  port  do 
not  acquire  thereby  any  lien  upon  the  vessel 
by  the  general  maritime  law  as  received  In 
the  United  States,  and  tbat  no  Hen  therefor  ■ 
had  been  created  by  any  act  of  congress, 
proceeds  as  follows:  "It  seems  to  be  settled 
in  onr  Jurisprudence  that  so  long  as  congress 
does  not  interpose  to  regulate  the  subject, 
the  rights  of  material  men  furnishing  neces- 
saries to  a  vessel  In  her  home  port  majr  be 
regulated  in  each  state  by  state  legislation. 
State  laws,  It  Is  true,  cannot  exclude  the  con- 
tract for  furnishing  such  necessaries  from  the 
domain  of  'admiralty  Jurisdiction,  for  It  Is 
a  maritime  contract^  and  they  cannot  alter 
the  limits  of  that  Jnrisdlctlon;  nor  can  they 
confer  it  npon  the  state  courts  so  as  to  enahle 
them  to  proceed  In  rem  for  the  enforcement 
of  Hens  created  by  such  state  laws,  for  It  Ifl 
exclusively  conferred 'Upon  the  district  courts 
of  the  United  States.  They  can  only  au- 
thorize tbe  enforcement  thereof  >y  common- 
law  remedlesi  or  such  remedies  as  are  equiva- 
lent thereto.  But  tbe  district  courts  of  the 
United  States,  having  Jurisdiction  of  Oie  con- 
tract as  a  maritime  one.  may  enforce  liens 
given  for  Its  security,  even  when  created  by 
state  laws."  The  same  doctrine  was  raaf- 
flrmed  In  tbe  later  case  of  Norton  v.  Swltaer. 
98  U.  S.  355.  In  view  of  these  dedsloua  of 
the  United  States  supreme  court  It  is  quite 
appai'ent  that  our  act  for  the  ccdlectlmi  of 
demands  against  ships,  steamboats,  and  other 
vessels,  although  unobjectionable  In  some  of 
Its  provisions,  Is  Invalid  to  the  extent  that  it 
attempts  to  provide  for  the  enforcement  of 
the  Hen  given  by  It  for  making  repairs  to  a 
vessel  tu  Its  home  port,  by  proceedings  In  rem 
instituted  in  a  state  tribunal,  and  that  iurh 
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proceedings,  wben  so  instituted,  are  void. 
Tbe  proceedings  under  rerlew  will  therefore 
be  set  aside,  with  costs. 


(S3  N.  J.  U  6M) 

STATE  (NEIW  JEBSET  ZINO  CO.,  Prosecn- 

tor)  T.  HANCOCK,  State  Comptroller,  et  aL 
(Supreme  Court  of  New  Jersey.  Sept.  6,  1800.) 

TAXATION— aXEUPTIONS. 
Where  an  absolute  exemption  from  taxation 
Is  sranted  hj  tbe  legislature  to  members  of  a 
carton  dass,  the  failure  of  a  member  of  such 
dass  to  codmunlcate  to  the  tazlog  officers  the 
existence  of  the  facts  which  entitle  him  to  tbe 
immunity  granted  does  not  afford  a  valid  ground 
for  refusing  to  set  adde  a  tax  assessed  against 
Um.- 

O^Oabiis      the  Court) 

Certiorari  by  the  stat^  at  the  ^secatlon 
of  tbe  Hew  Jersey  Zinc  Company,  against 
William  8.  Hancock,  state  comptroUer,  and 
others,  to  reylew  a  tax  assesament  Tax  set 
aside. 

Ai^ued  February  term,  1889,  before  DEI- 
PUB,  VAN  SYOKSL,  and  GUMMERE,  JJ. 

B.  y.  Undabnry,  tor  prosecutor.  S.  H. 
Grey,  Atty.  Oen.,  for  d^^Bdonta. 

CUMMERB,  J.  Tbe  prosectitors  are  a  cor^ 
poratlon  incorporated  under  the  laws  of  this 
state.  Their  boBlnesa  Is  the  mining  of  sine 
ores,  and  the  manufacturing  of  those  ores 
Into  dUTerent  commercial  products.  Over 
fonr-flftha  of  tbelr  capital  stock  Is  Invested  tn 
the  business  of  mining  and  manufactnring, 
which  is  carried  on  In  this  state.  They  seek, 
by  this  certiorari,  to  have  set  aside,  as  Im- 
properly assessed  against  them,  a  llc^ise  fee 
or  franchise  tax,  levied  upon  them  in  the 
year  1808  the  state  board  of  assessors, 
under  the  provisions  of  "An  act  to  provide  for 
the  imposition  of  state  taxes  upon  certain 
corporations  and  for  the  collection  thereof 
(3  Gen.  St.  p.  8885).  SectiMi  4  of  that  act, 
after  first  Imposing  fixed  annual  license  fees 
or  franchise  taxes  upon  certain  specified  cor- 
porations, proceeds  to  impose  upon  "all  other 
corporations  Incorporated  under  the  laws  of 
this  state  an  annual  license  fee  or  (randiise 
tax  of  one  tenth  of  one  per  cent,  on  their  cap- 
ital stock  Issued  and  ootstandlng,"  and  com- 
mands sudi  corporations  to  make  an  annual 
return  to  the  state  board  of  assessors  of  such 
Information  as  may  be  required  by  said  board 
to  carry  out  the  provislMia  of  the  act  By  a 
pcoTlm  to  this  section*  however,  it  Is  declared 
tbat  "this  act  shall  not  «0PVy  to  manufactur- 
ing or  mining  c(»:porations  at  least  fifty  per 
cent  of  whose  capital  stodc,  issued  and  out 
standing.  Is  invested  In  mining  or  manufac- 
turing carried  on  within  this  state.'*  It  is 
undisputed  that  the  prosecutors  are  within 
the  exemption  of  this  proviso^  "niey  failed, 
however,  to  comply  with  the  direction  of  the 
statute  to  return  to  the  state  board  of  assess- 
ors such  information  as  was  required  by  them 
to  carry  out  the  provisions  of  tbe  act,  and 
tt  I*  claimed  bj  the  state  tha^  as  the  assess- 


ment of  the  tax  against  tbem  was  due  to 
their  failure  to  make  such  return,  they  should 
not  now  be  rellered  from  its  imposition,  nie 
argument  Is  that,  whether  or  not  the  prose- 
cutors were  within  the  terms  of  the  proviso 
was  a  matter  exclusively  within  their  own 
knowledge;  that  it  was  tbe  duty  of  tbe  board, 
under  the  Act,  In  tbe  absence  of  Information 
as  to  bow  the  prosecutors'  capital  stock  was 
invested,  to  Impose  the  tax;  and  that,  as  tbe 
tax  was  properly  Imposed  by  tbe  board,  it 
should  not  now  be  set  aside  by  this  court, 
because  the  prosecutors  have  seen  fit  to  com- 
municate to  It  facts  which  it  failed  to  lay 
before  tbe  board.  Tbe  fallacy  of  this  con- 
tention lies  In  Its  failure  to  give  full  force 
and  effect  to  the  words  of  the  proviso,  "this 
act  shall  not  apply  to,"  etc.  The  exemption 
of  the  prosecutors  Is  absolute.  It  is  not  con- 
ditional npon  their  submitting  to  the  state 
board  facts  showing  that  they  are  within 
the  terms  of  tbe  proviso;  and  whether  th^ 
submit  such  facts  to  tbe  board,  or  whether 
they  do  not,  tbe  assessment  of  a  license  fee 
or  franchise  tax  against  them  Is  equally  un- 
warranted by  tbe  statute,  and  must  b4  set 
aside.  But,  as  the  assessment  of  the  tax, 
and  tbe  proceedings  subsequently  taken  by 
the  prosecutors  In  OTder  to  be  relieved  from 
its  payment,  have  all  resulted  from  the  fail- 
ure of  the  prosecutors  to  make  the  return  to 
the  state  board  required  by  the  statute,  tbe 
tax  will  be  set  aside,  wllhoat  oosts. 


.  (tS  M.  J.  U  51S) 

STATE  (OITT  OF  ElilZABBTH,  PrOsecntwiJ 

V.  NEW  JERSEY  JOCKEY  CLUB  et  al. 

(Sapreme  Court  of  New  Jersey.   Sept.  6,  1890.) 

TAXATION— DBTBRHINATION  Or  BTAT* 
BOARD-RBVIBW. 

Tbe  determination  of  tbe  state  board  of 
taxation  on  the  appeal  of  a  taxpayer  from  an 
assessment  of  taxes  against  his  property  can 
only  be  set  aside  for  error  of  law.  In  deter- 
mining whether  such  error  exists,  this  court 
will  con^der  only  those  facts  which  were  before 
the  board  as  tbe  foundation  of  its  decieton,  and 
this  consideration  will  be  limited  to  ascertainiog 
wheUier  thwe  was  legal  evl^nce  before  that 
body  upon  which  its  finding  may  be  supported. 

(Syllabus  by  tbe  Court) 

Certiorari  by  the  state,  on  the  prosecution 
of  tiie  dty  of  Elizabeth,  against  the  New  Jer^ 
sey  Jockey  Club  and  ofhws,  to  set  aside  a 
determlnatltm  reducing  the  assessed  valua- 
tion of  the  property  of  defendant  Affirmed. 

Argued  February  term,  1899,  before  DB> 
PUB,  VAN  SYCKBL,  and  GUMMEBB,  JJ. 

James  O.  Connolly,  tot  proseentor.  FYank 
Bergen,  for  defendants. 

GUMMERE,  J.  The  prosecutor  seeks  to 
have  set  aside  and  annulled  a  determination 
of  the  state  board  of  taxation  reducing  the 
assessed  valuation  of  the  property  of  the  New 
Jersey  Swkesy  Club  fi^'|50,000  to  f 15,000. 
Tbe  action  complained  of  was  taken  by  the 
board  on  the  application  of  the  jockey  dub, 
and  after  hearing  testimony  offered  on  behalf 
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both  of  the  dty  and  tbe  cinb  as  to  the  true 
value  of  the  pToperty  asesaect. 

Tbe  prlQClpal  ground  upon  which  the  ac- 
tion of  the  state  board  is  attacked  Is  that  its 
right  to  review  the  action  of  the  city  as- 
Bessors  exists  only  after  tbe  taxpayer  has 
exhausted  such  remedies  against  an  Illegal  or 
excesaiTe  assessment  as  are  afforded  by  the 
city  charter,  tIz.  by  appealing  to  the  local 
board  of  assessment  and  reviews.  In  view 
of  tbe  wording  of  section  8  ot  tbe  act  creating 
tbe  state  board  of  taxation,  and  prescribing 
Its  duties,  tbe  soundness  of  this  ground  of  at- 
tack may  well  be  doubted.  By  that  section 
it  fs  made  the  duty  of  tbe  board  to  meet  at 
certain  designated  times  "for  tbe  purpose  of 
bearing  the  complaint  of  any  taxpayer  re- 
flecting tbe  taxes  asseased  against  him  In  re- 
spect to  bis  property  •  •  •  and  any  tax- 
payer feeling  himself  aggrieved  by  tbe  assess- 
ment of  taxes  against  him  In  respect  to  bis 
property,  or  the  action  of  any  board  of  tax 
review,  may  file  a  petition  of  api>eal  to  tbe 
state  board  of  taxation  setting  forth  therein 
his  cause  of  complaint,  and  asking  tbe  relief 
which  he  desires;  and  tbe  state  board  of  tax- 
ation shall  proceed  summarily  to  bear  and 
dispose  of  such  complaint"  3  Gen.  St.  p. 
8346.  As  tbe  statute  authorises  the  taxpayer 
to  appeal  to  the  state  board  not  only  when  be 
feels  aggrieved  by  the  action  of  a  board  ot 
tax  review,  but  also  when  be  feels  a^^rieved 
oy  an  assessment  on  his  property,  It  would 
seem  that  he  may  seek  relief  from  an  exces- 
sive assessment  by  applying  either  to  the  local 
Doard  of  tax  reviews,  or  directly  to  the  state 
joard  of  taxation,  as  he  may  elect  It  is  not 
uecessary,  however,  to  decide  this  question  at 
tbe  present  time,  for  tbe  case  shows  that  prior 
to  applying  to  the  state  board  for  relief  the 
Jockey  club  made  a  written  application  td 
ibe  board  of  assessment  and  revision  of  taxes 
of  the  cl^  of  Kllzabetb  for  a  reduction  of  the 
valuation  put  upon  their  property  (which  was 
a  race  track,  with  the  accompanying  sta- 
bles, grand  stands,  and  betting  pavilion),  on 
the  ground  that  tbe  adoption  by  the  people 
of  New  Jersey  of  what  is  known  as  the  "An- 
tl-Gambllng  Amendment"  to  the  state  con- 
stitution bad  very  largdy  depreciated  tbe 
value  of  their  property.  That  each  was  tbe 
effect  of  the  adoption  of  this  am^dment  up- 
on tbe  various  race  tracks  located  within  this 
state  is  a  matter  of  public  notoriety.  Tbe 
local  board  of  reviews,  however,  took  no  ac- 
tion upon  tbe  defendant's  application,  but 
permitted  the  original  assessment  to  strnd, 
tbe  valuation  remaining  as  it  was  before  tbe 
amendment  was  adopted.  It  was  because  of 
the  action,  or  rather  tbe  nonaction,  of  the 
local  board  of  tax  reviews  upon  its  appeal, 
that  tbe  Jockey  club  petitioned  to  tbe  state 
board  of  taxation  for  relief.  The  power  of 
that  board  to  entertain  the  appeal,  nnder  the 
circumstances  existing,  li  too  dear  for  ail- 
ment 

Tbe  only  other  ground  upon  which  the  ac- 
tion of  the  state  board  la  challenged  U  that 


the  proofs  taken  by  tbe  parties  upon  the  re- 
tam  of  the  writ  ahow  that  the  reduction  In 
valuation  made  by  it  was  much  greater  than 
the  facta  warranted.  Tlie  eighteenth  section 
of  tbe  certiorari  act  (1  Oen.  St.  p.  S70)  im- 
poses upon  this  court  tbe  duty  of  determining 
disputed  questloDB  of  fact  in  all  certiorari 
cases  brought  to  review  any  tax  or  aasesa- 
ment,  and  authorizes  the  parties  to  take  such 
testimony  as  they  may  deem  necessary  to 
properly  present  the  questions  Involved  to 
the  court,  and  it  Is  apparently  In  pursuance 
of  this  statutory  provision  that  the  proofs 
referred  to  bare  been  taken.  But  this  legis- 
lation has  been  superseded,  so  fsr  as  the  deci- 
sions of  the  state  board  of  taxation  In  cases 
like  the  present  are  concerned;  for  by  the 
terms  of  tbe  eighth  section*  of  tbe  act  creat- 
ing that  body,  and  already  cited,  such  deci- 
sions are  made  "final  and  conclusive."  By 
this  latter  testation  this  court  Is  relieved  of 
the  duty  of  settling  disputed  questions  of 
fact.  In  reviewing  such  decisions,  and  tbe 
right  of  the  parties  to  take  testimony  for  the 
purpose  of  proi>erly  presenting  such  questions 
to  the  court  Is  taken  away.  All  that  we  can 
consider  in  such  cases  is  whether  there  Is  any 
error  of  law  In  tbe  decision  brought  up  by 
the  writ,  and  in  determining  that  question 
the  only  facts  which  are  pertinent  are  those 
which  were  before  tbe  state  board,  and  upon 
which  Its  decision  Is  based.  And  evoi  those 
facts  will  be  considered  only  so  far  as  may 
be  necessary  to  determine  whether  there  was 
l^al  evidence  before  the  board  upon  which 
its  finding  may  be  supported.  If  there  was 
such  evidence,  then  tbe  determination  of  the 
board  cannot  be  disturbed,  even  though  tbe 
evidence  would  not  have  led  ns  to  the  same 
conclusion.  Wilson  v.  City  of  Hudson,  32  N. 
J.  Law,  365;  South  Brunswick  v.  Cranbniy, 
52  N.  3.  Law,  298,  19  Ati.  TS7.  Tbe  facta 
which  were  submitted  to  the  state  board,  and 
which  are  the  basis  of  its  decision,  have  not 
been  brought  before  this  court  and  In  their 
absence  we  cannot  say  that  they  do  not  af- 
ford a  legal  support  to  that  decision.  The 
determination  of  the  state  board  of  taxation 
reducing  the  valuation  of  tbe  property  of  the 
defendants  will  be  affirmed*  with  costs 
against  the  prosecutors.  ' 


(68  N.  J.  lu  608) 

STATB  (McADAM,  Prosecntor)  v.  BLOGEE;. 
(Supieme  Court  of  New  Jersey.  Sept.  11.  1889.) 

CBRTIORARI— RBVIBW. 

On  eertiorar!  to  review  i  dedsion  of  the 
circalt  court  refusing  to  auash  a  writ.of  attach- 
ment the  proper  practice  is  to  eoDfioe  the  review 
to  errors  of  law,  and  not  to  determine  disputed 
questions  of  fact 
(Syllabus  by  the  Court) 

Certiorari  to  circuit  court,  Hudsom  coonty. 

Certiorari  by  the  state,  on  the  prosecntl<m 
of  William  McAdam,  against  David  Block,  to 
review  a  decision  refusing  to  quash  a  writ  of 
attachment  Rule  affirmed. 
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Argaed  Febrnary  term.  1889,  befWe  OB- 
PDS;  VAN  SYCKBI^  and  OUMMERE.  JJ. 

JTamea  A.  Gordon,  for  proflecutor.  Marshall 
Van  Winkle,  for  defendant 

GUMMBR^;  J.  This  certiorari  was  al- 
lowed for  the  pnrpoae  of  reviewing  the  action 
of  the  Hudson  circuit  court  denying  an  appli- 
cation to  quash  a  writ  of  attachment  The 
application  was  made  on  the  return  of  the 
writ,  and  was  based  upon  the  ground  that 
the  plaintiffs  affidavit  of  the  aonresldence  of 
the  defendant  was  untrue  tn  fact  sod  that 
the  defendant  was  a  resident  of  this  state.  A 
role  to  show  cause  was  thereupon  allowed, 
and  testimony  taken  on  both  sides.  On  the 
hearing  the  application  to  quash  was  refused, 
and  the  rule  to  show  cause  discharged. 

That  such  Judicial  action  Is  reviewable  be> 
fore  final  Judgment  by  proceedings  In  certio- 
rari Is  decided  In  this  state  by  a  long  line  of 
cases.  The  question  how  far  this  court  will 
go  In  reviewing  the  facts  upon  which  the 
court  below  acted  appears,  however,  to  be  la 
a  somewhat  unsettled  condition.  In  Bank  v. 
Merrlt  13  N.  J.  Law,  131;  Walker  v.  Ander- 
son, 18  X.  J.  Law,  217;  Stout  v.  Leonard,  36 
N.  J.  Law,  870,  same  case  on  error,  37  X.  J. 
Law,  492;  Baldwin  v.  FUgg.  43  N.  J.  Law, 
495;  and  Anspach  v.  Borough  of  Spring  Lake, 
58  N.  J.  Taw,  136,  82  Atl.  77,— the  testimony 
taken  In  su^xirt  of  the  application  to  quaah 
and  that  taken  in  omiositlon  thereto  was  re- 
turned to  this  court  with  the  writ  of  certio- 
rari, and  was  considered  and  weighed  by  this 
court  and  the  facts  dedudble  therefrom  de- 
termined. In  the  case  of  Blsbee  v.  Bowden, 
55  N.  J.  Law,  60,  25  Atl.  865,  the  court  to 
which  the  certiorari  was  directed  certified  to 
this  court  the  facts  found  by  It  on  the  bearing 
of  the  motion  to  quash.  In  Stafford  v.  Mills, 
57  N.  3.  Law,  670,  81  Atl.  1023,  the  court  be- 
low certified  to  this  court  that  "It  was  not 
dear  aa  to  all  the  facts  found  by  it"  on  the 
hearing  of  the  motion  to  quash,  and  this 
court  thereupon  directed  the  taking  of  affida- 
vits "of  the  facts  upon  which  the  determina- 
tion of  the  lower  conrt  was  made."  The 
eighteenth  section  of  the  certiorari  act  (1  Gen. 
St  p.  370),  which  authorizes  this  court  to 
determine  disputed  questions  of  fact  only 
relates  to  the  extraordinary  proceedings  of 
special  statutory  tribunals,  outside  of  regular 
suits  at  law.  South  Brunswick  v.  Graubury, 
52  N.  J.  Law,  20S,  10  Atl.  787.  It  has  no  ap< 
pUcatltm  to  cases  like  the  present  A  writ 
of  certiorari,  when  sued  out  to  review  the 
decision  of  an  Inferior  tribunal.  Is  In  the  na- 
ture of  a  writ  of  error,  and  therefore  the 
ordinary  rule,  In  cases  not  within  the  statute 
referred  to,  Is  that  the  review  will  be  con- 
fined to  errors  ct  law;  that  this  conrt  wIU 
not  consider  the  weight  to  be  given  to  testl- 
moi^,  nor  the  conclusions  of  fact  to  be  drawn 
from  ft;  and  that,  where  there  was  legal 
evidence  before  the  court  below,  upon  which 
Its  finding  of  fact  may  be  sun^cuted,  we  wlU 
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not  reverse  Its  determination.  Independence 
V.  Pompton,  0  N.  J.  Law,  200;  Farley  v.  Mc- 
Intlre,  IS  N.  J.  Law,  100;  Van  Pelt's  Bx'ra 
V.  Veghte,  14  N.  J.  Law,  207;  Scott  v.  Beatty. 
28  X.  J.  Law,  256;  Wood  v.  Fltblan,  24  K. 
J.  Law,  84;  Brown  v.  Ramsay,  20  X.  J.  Law, 
118;  Wilson  v.  City  of  Hudson,  82  N.  J.  Law, 
367;  Beach  v.  Mullln,  34  X.  J.  Law,  343;  Wol- 
cott  T.  Mount.  86  X.  J.  Law,  202;  Jeffrey  v. 
Owen.  41  X.  J.  Law,  280;  Lush  v.  Foster,  44 
X.  J.  lAW,  378;  Wahrman  v.  Horan,  46  N.  J. 
Law,  466;  South  Brunswick  v.  Cranbury,  52 
X.  J.  lAW,  208.  10  AU.  787;  Roehers  v.  Rem- 
hoff,  55  X.  J.  Law,  476,  26  AU.  800;  Monlter 
Lodge  Xo.  210  V.  Qolby,  58  X.  J.  Law,  110.  32 
Aa  680;  Sbangnuole  v.  Ohl,  58  X.  J.  Ia.w, 
557,  34  AtL  755.  The  reasons  underlying  this 
doctrine  are  as  cogent  In  a  case  like  that  now 
before  us,  as  they  are  In  the  various  cases  to 
which  this  court  has  heretofore  applied  It 
and  the  practice  followed  In  BIsbee  v.  Bow- 
den and  Stafford  v.  Mills  is  the  correct  one. 
But  ss  the  practice  has  been  heretofore  un- 
settled, and  as  the  parties  have  followed  the 
course  adopted  in  Bank  v.  Merrit  and  the 
other  cases  herein  dted  with  it  we  have  ex- 
amined the  testimony  returned  with  the  cer- 
tiorari, and  have  reached  the  ctmcluslon  that 
the  domicile  of  the  prosecutor  was  in  the  dty 
of  Xew  York,  and  that  he  had  no  residence 
or  place  of  abode  within  this  state  at  which 
a  summons  might  lawfully  be  served.  The 
decision  of  the  circuit  court  was  therefore 
Justified  by  the  proofs.  The  rule  under  re- 
view should  be  affirmed,  -with  costs. 


(68  N.  J.  L.  4») 

8TATB  (TOMLIX.  Proseeator)  t.  CITY  OP 
CAFE  MAY  et  al. 

(Snpr«ne  Court  of  Xew  Jeney.   Ang.  11. 1890.) 

innnOIPAL  OORPOaATIONfl-RBODLATIHa  USB 
OF  STRBHIT  BY  UUCKSTERS-ORDINANCBS— 
FIXING  PENALTY— NECB881TY  OF  PENALTY. 

1.  He  council  of  the  city  of  Cape  May  has  the 
right  ordinance  to  regulate  the  nae  of  the 
streets  thereof  by  hucksters  and  other  vendors, 
and  to  restrict  the  same  in  the  use  thereof  to 
certain  streets,  and  certain  portions  thereof,  for 
the  preservation  ot  the  peace  and  health  of  the 
city,  and  the  proper  nae  by  the  public  of  the 
streets.  This  power  Is  conferred  by  sections  10 
and  20  of  the  dty  charter  ^.  L.  1875,  p.  206). 

2;  Where  the  statnte  antoorizei  the  common 
council  of  a  city  to  enact  ordinances,  and  to 

grovide  pennltlea  for  the  violation  thereof,  by  a 
ne  not  exceeding  a  certain  sum,  or  imprison- 
ment not  exceeding  a  certain  period,  the  specific 
fine  and  the  specific  Imprisonment  must  be  fixed 
by  the  conncll  in  inch  ordinance;  and  this  pow- 
er or  discretion  cannot  be  delegated  to  the  mag- 
istrate or  court  before  whom  proceedings  are 
talcen  to  pnnish  Bummarily  the  offender  (or  a 
violation  of  such  ordinance. 

3.  An  ordinance  without  an  appropriate  and 
legal  penalty  Is  nugatory.    It  is  tne  legal  sanc- 
tion of  a  penalty  for  Its  violation  which  gives  to 
an  ordinance  vitality. 
(Syllabua  by  the  Court.) 

Certiorari  by  the  state,  on  the  prosecatlon 
of  Enos  Tomlin,  against  the  city  of  Oape 
May  and  others,  to  review  a  certain  ordi- 
nance of  aald  city.  Ordinance  set  aside. 


Digitized  by  Google 


210 


44  ATLANTIG  BQPORTER. 


(N.J. 


Argued  November  term,  1808,  before  DEi- 
PUE,  VAN  STCKEL,  and  LIPPDJCOTT,  JJ. 

Morgan  Hand,  for  proiecotor.  D.  J.  Pan- 
coatt  and  J.  Spicer  Learning,  for  defendants. 

LIPPINCOTT,  J.  The  writ  of  certiorari 
In  thli  case  removes  Into  this  court  for  re- 
view the  second  and  third  sections  of  an 
ordinance  of  the  city  of  Cape  May  entitled 
"An  ordinance  eBtabllahlog  and  regulatlfig 
hack  and  market  stands  In  the  city  of  Cape 
May,  New  Jersey."  Section  1  of  this  ordi- 
nance designates  the  places  In  the  public 
streets  of  the  city  where  carriages  or  ve- 
hicles to  be  used  as  public  backs  for  the 
conveyances  of  passengers  shall  take  their 
stand.  This  section  of  the  ordinance  is  only 
incidentally  InvolTed  in  the  determination  of 
this  case.  Section  2  of  this  ordinance  pro- 
vides: "And  be  It  further  ordained  and  en- 
acted that  all  persona  exposing  for  sale  the 
usual  articles  of  farming  and  farm  produce 
from  wagons,  carts,  vehicles,  or  otherwise 
than  at  their  regular  place  of  business  shall 
take  their  stand  on  Mansion  street  between 
Perry  and  Jackson  streets,  and  on  Jackson 
street  from  Washington  street  to  Cape  Island 
bridge,  and  shall  remain  on  said  stand  each 
and  every  day  when  exposing  said  articles 
for  sale,  until  nine  o'clock  a.  m."  Sectloh 
3  provides:  "And  be  It  further  ordained  and 
enacted  that  any  person  or  persons  violating 
the  foregoing  provisions  of  this  ordinance, 
shall  be  subject  to  a  fine  of  five  dollars.  It 
shall  be  the  duty  of  the  marshal  and  police 
officers  to  make  complaint  before  the  mayor 
or  aldermen,  and  shall  issue  his  warrant 
against  said  offender  or  offenders,  and  bring 
him,  her,  or  them  before  said  mayor  or  alder- 
men, when  upon  a  summary  hearing  of  the 
matter  the  said  mayor  or  aldermen,  shall, 
If  the  party  or  parties  are  adjudged  guilty, 
Impose  the  aforesaid  fine  upon  him,  her, 
them,  or  each  of  them,  together  with  cost, 
and  if  said  fine  and  cost  are  not  immediate- 
ly paid,  shall  have  ptower  to  commit  said 
offender  or  offenders  to  the  city  or  county 
Jail  for  a  period  not  exceeding  ten  da^." 

The  defendants  insist  that  this  writ  should 
be  dismissed  on  the  ground  that  the  pros- 
ecutor Is  not  injuriously  affected  by  the  or- 
dinance In  question,  and  Is  not  entitled  to 
the  writ  -until  proceedings  shall  liave  been 
taken  sgalnst  him  for  the  violation  of  the 
ordinance.  The  proof  shows  that  he  Is  a 
huckster,  having  no  place  of  business  In  the 
city  of  Cape  May,  and  Is  dally  engaged  In 
selling  farm  produce  tr6m  his  wagon  through 
tlw  streets  of  the  city,  and  that  he,  in  his 
said  btislness.  is  directly  affected  by  the  ordi- 
nance, in  that  he  la  prevented  tvom  selling 
from  Ua  wagons  m  he  cboo8ea,  at  snch  honrs 
as  he  chooses,  and  is  compelled  to  take  hla 
stand  at  the  places  designated  during  certain 
hoars  of  the  day.  The  proof  also  shows  that 
the  priwecutor  ban  had  on  several  occasions 
proceedings  against  him  under  this  ordinance 


for  Its  violation.  Under  this  proof,  the  pros- 
ecutor Is  a  person  who  Is  directly  affected  bj 
the  second  and  third  sections  of  this  onll- 
nance.  The  effect  upon  blm  of  this  ordi- 
nance Is  to  prevent  talm  from  carrying  on  the 
business  of  selling  farm  produce  from  his 
wagon  In  the  streets  of  Cape  May,  except  he 
takes  bis  stand  at  the  designated  places, 
where  he  must  remain  until  U  o'clock  a.  m. 
This  ordinance  may  be  deemed  as  prohibi- 
tive, after  the  honr  named,  of  any  act  of  sell- 
ing from  his  wagon  at  any  other  places  at.  In, 
or  along  any  of  the  streets  of  the  city.  I 
think  that  there  can  be  no  question  but  that 
this  situation  gives  him  the  Interest  required 
to  object  to  the  ordinance,  without  the  ne- 
cessity of  waiting  until  legal  proceedings  be 
taken  against  him,  or  until  Judgment  be 
against  him,  and  he  either  be  subjected  to 
fine  or  Imprisonment  He  Is  actually  engaged 
In  a  business  which  the  ordinance  specifically 
prohibits,  and  it  affects  directly  his  person 
and  his  acts  of  business  In  which  he  is  en- 
gaged; for  the  ordinance  provides  for  the 
Issuance  of  a  warrant  In  the  first  Instance 
against  his  person,  and  thus  Immediately  pre- 
vents him  from  engaging  in  his  business. 
The  case,  therefore,  is  not  within  the  deci- 
sion of  Hamblet  v.  City  of  Aabury  Park,  61 
N.  J.  Law,  B02,  80  Atl.  1022,  where  the  pros- 
ecutor was  one  who  merely  apprehended  that, 
if  he  engaged  In  a  certain  calling,  it  would  be 
violative  of  the  ordinance;  and  the  question 
in  that  case  was  whether  the  apprehension 
merely  gave  the  right  to  the  prosecutor  to 
attack  the  ordinance  in  advance  of  any  action 
taken  against  him  for  the  enforcement  of  Its 
penalties.  The  ordinance  In  that  case  was 
one  imposing  a  license  fee  for  the  exercise 
of  a  vocation,  and  Involved  the  question  of 
whether,  as  a  taxing  scheme,  It  was  valid. 
The  ordinance  was  one  which  Imposed  a 
penalty  for  the  nonpayment  of  a  license  fee, 
rather  than  prohibitive  of  any  act  of  the 
prosecutor. 

The  second  section  of  this  ordinance,  with 
appropriate  penal.tles  for  its  violation,  under 
the  charter  of  the  city,  would  seem  to  be  a 
reasonable  exercise  of  the  police  power;  for 
It  is  well  established  that  the  city  authori- 
ties of  a  municipality  have  the  clear  legal 
right  to  regulate  the  use  of  the  streets  by 
hucksters  and  other  vendors,  and  to  desig- 
nate market  stands,  and  of  limiting  the  use 
of  the  streets  to  certain  hours  of  the  day, 
and  imposing  other  restrictions  for  the  pres- 
ervation of  the  peace  and  health  of  the  pub- 
lic, and  the  proper  and  legal  use  of  the 
streets  by  the  public.  1  DIU.  Mun.  Corp.  (401 
Ed.)  8S  8ii7-390,  and  cases  cited.  This  power 
exists  under  the  charter  of  the  city  of  Cape 
May  (P.  L  1876,  p.  206,  SS  18.  20).  At  the 
same  time,  the  questions  whether  this  ordi- 
nance Is  unduly  Indefinite  and  vague  as  to 
the  hours  wherein  the  right  must  be  exer- 
cised, and  the  situation  after  the  expiration 
of  that  period,  and  whether  the  space  allot- 
ted under  the  evidence  Is  sufficient,  and 
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wbptbcr  by  Ita  terms  the  ordinance  is  not  an 
unnecessary  restricOon  of  the  prosecutor's 
business,  are  questions  which  are  worthy  of 
consideration,  but  which  are  not  decided. 
McConTlll  V.  Mayor,  etc.,  of  Jersey  City.  39 
S.  J.  lAW.  38. 

It  la  concluded  that  the  whole  ordinance 
most  fail,  as  devoid  of  any  binding  force 
whatever,  t>ecause  of  the  entire  illegality  of 
the  penalties  attempted  to  be  Imposed  by  the 
third  section  of  the  ordinance.  An  ordinance 
without  a  penalty  for  Its  violation  is  nu- 
gatory. It  Is  an  appropriate  and  legal  sanc- 
tion which  gives  vitality  and  force  to  the  or- 
dinance and  renders  the  prohibited  act  un- 
lawful, and  without  this  sanction  no  pro- 
ceedings under  It  for  Its  enforcement  could 
have  any  vitality,  and  the  ordinance  itself 
la  a  nullity.  State  v.  Zeigler.  S2  N.  J.  Law, 
262,  2G8:  Smith  v.  Town  of  Clinton.  53  N.  J. 
Law,  329,  21  Atl.  301;  State  v.  deaveland.  8 
R.  I.  117;  1  DiU.  Mnn.  Corp.  (4th  Ed.)  p. 
4ia  H  308.  336,  338;  Smith  v.  Gouldy.  68  N.  J. 
lAw,  662,  34  AtL  748;  Masalnger  City  of 
MlUvlUe  <M.  J.  Sup.)  48  Aa  448. 

Under  sections  19  and  20  of  the  city  char- 
ter of  the  dtar  of  Cape  May  (P.  L.  1875.  p. 
206),  the  city  council  has  the  power  to  enact 
ordinances  of  this  character;  and  by  sec- 
tion 211t  la  provided  "that  In  all  cases  where, 
by  tbe  provisions  of  this  act  the  city  council 
have  authority  to  pass  ordinances  on  any 
sulijMt,  they  may  prescribe  penalty  or  penal- 
ties for  the  violation  thereof,  either  by  Im- 
prisonment In  the  dty  or  county  jail,  not 
exceeding  tiilrty  days,  or  by  fine,  not  ex- 
ceeding one  hundred  dollars.**  It  will  be  seen 
that  the  dty  council  only  are  authorized  to 
prescribe  the  penalty.  The  penalty  to  be 
prescribed  Is  either  Imprisonment  In  the  coun- 
ty jaO,  or  a  fine  not  exceeding  a  certain  max- 
imum. These  penalties  are  In  the  altema- 
.  tiTe,  and  the  council  was  not  autiiorixed  to 
Impose  both  for  the  same  act  of  violation. 
One  or  the  other  must  be  distinctly  prescrib- 
ed, either  fine  or  Imprisonment.  If  a  fine, 
then  the  precise  sum  must  be  fixed.  If  Im- 
prisonment, then  the  predse  term  stated, 
and  the  discretion  to  fix  dther  must  be  exer- 
cised by  the  councU.  It  could  not  be  del- 
egated to  ttie  magistrate  before  whom  the 
proceedings  for  the  violation  of  the  ordinance 
were  taken.  The  statute  gave  to  the  council 
the  power  to  fix  the  penalties,  within  certain 
bounita.  and  that  power  could  not  be  delegat- 
ed to  the  magistrate.  .The  legislation  clearly 
evinces  this  Intent,  and  the  governing  body 
was  bound  to  fix  the  predse  penalty  desired. 
They  could'  not  confer  discretion  In  this  re- 
spect upon  the  magistrate,  even  though  they 
fixed  its  range  within  lesser  bounds  than  the 
maximum  penalties  which  they  could  estab- 
lish under  the  provisions  of  the  dty  charter. 
Young  ft  U.  Amusement  Co.  t.  AOanUc  City. 
60  N.  J.  Law,  126,  87  Atl.  444;  The  Philadel- 
phia ft  B.  B.  Co.  T.  Borough  of  Brlgautlne, 
60  N.  X  Law,  127.  37  Atl.  437.  The  fine  must 
be  distinctly  and  precisely  ascertained  before 


proceedings  are  taken  Ijefore  the  magistrate, 
and  so  must  the  term  of  Imprisonment,  If 
imprisonment  be  imposed.  Id.  It  will  be 
perceived  that  this  ordinance  does  not  con- 
form to  the  city  charter  or  the  general  prin- 
ciples of  law  In  fixing  the  penaltlra  for  Its 
violation.  In  so  far  as  a  fine  Is  concerned, 
the  ordinance  is  legal,  but  It  adds  to  the  fine 
an  Imprisonment  not  exceeding  ten  days,  "If 
the  fine  be  not  Immediately  paU,"  and  it  will 
be  noticed  that  this  imposition  of  the  penalty 
of  imprisonment  Is  not  in  default  of  the  pay- 
ment of^tite  fine,  or  until  payment  be  made, 
but  absolute  in  Its  terms  "If  the  fine  be  not 
immediately  paid."  A  momentary  hiabillty 
to  pay  the  "fine  and  costs"  might  result,  in 
the  discretion  of  the  magistrate,  in  absolute 
Imprisonment  for  the  term  fixed.  Besides, 
the  Imprisonment  is  left  to  the  discretion  of 
the  magistrate,— to  be  1  or  10  days  if  the 
fine  of  $6  was  not  at  once  paid.  The  penal 
section  of  this  ordinance  was  without  stat- 
utory authority,  and  cannot  be  upheld  upon 
general  prindples.  White  v.  TaUman,  2S  N. 
J.  Law,  67;  State  v.  Zeigler,  32  N.  J.  Law. 
262.  The  power  to  commit  to  imprisonment 
where  a  fine  Is  authorized  to  be  Imposed  un- 
der the  ordinance  can  only  be  until  the  fine 
and  costs  adjudged  are  paid,  and  not  by  way 
of  punishment  of  the  offender  for  the  offense 
committed.  Mayor  of  Bayonne  v.  Herdt  40 
N.  J.  Law,  264;  Brieswick  v.  Mayor,  etc., 
of  Brunswick,  61  Oa.  630;  Canouse  v.  Lex- 
ington. 2  lU.  Am).  818.  The  conclusion  reach- 
ed Is  that  tin  ordlbanoe  is  set  aslde^  wlUi 
costs. 


<68  N.  J.  L.  3») 
MBRSHON  V.  WILLIAMS 
(Supreme  Court  of  New  Jersey.  Aug.  16, 1890.) 

JUDGMENTS  —  SSTOPPBL  —  LBASB  —  IHPLIBD 
COVENANT  FOR  QUIBT  BNJOYUBNT— 
— WOBDS  NECESSART  TO  CREATE. 

1.  A  plea  of  a  former  Judgiaeot  ouly  wolks  ao 
estoppel  as  to  those  mattiirs  capable  of  being 
controverted  between  the  pnrtipH  at  the  time  of 
the  proceedings  in  the  former  action. 

2.  A  matter  Is  not  to  be  reKiinled  as  res  ad- 
Judlcata  unless  there  be  identity  of  tlie  thing 
sued  for,  of  the  caase  of  action,  of  the  persons 
and  parties,  the  quality  of  the  persons  for  and 
sgainst  whom  the  claim  is  made,  and  the  judg- 
ment in  the  former  action  be  so  in  point  as  to 
control  the  issae  in  the  pending  one. 

3.  An  implied  covenant  for  quiet  enjoyment 
does  not  anse  from  the  mere  relntion  of  land- 
lord and  tenant,  even  If  lucli  rdatioo  be  cieateS 
by  lease  under  seal. 

4.  The  mere  use  of  the  words  "to  let"  and  "to 
lease"  In  a  written  agreement  of  letting  or  leas- 
ing will  not  give  rise  to  an  implied  ooTenaot  for 
quiet  enjoyment,  or  other  covenants  for  title. 
In  order  to  give  rise  to  such  a  covenaot  or  cov- 
enants, the  words  "demise,"  "graflt,"  or  other 
words  of  like  import,  must  be  used,  and  contain- 
ed in  the  lease.  The  words  "to  let"  and  **to 
lease"  are  not  of  such  import. 

(Syllabus  by  th;  Court) 

Action  by  John  T.  Mershon  against  John  H. 
Williams.  On  demurrer  to  plea.  Judgment 
for  defendant. 
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Argned  at  February  term,  1898,  before 
MAOno,  a  and  GABBISON,  UPPIN- 
OOTT,  and  COLLINS,  JJ. 

Too.rbee8  &  Booraem,  for  demurrant.  Alan 
.H,  Strong*  ftir  defendant 

LIFPINCOTT,  J.  The  acUon  In  this  caae 
Is  on  contract  The  declaration  Is  In  cove- 
nant, founded  on  a  leoae  made  January  26, 
1882,  by  the  defendant  to  the  plaintiff,  of  a 
certain  messuage  In  the  county  of  Monmouth, 
and  of  certain  cattle  and  other  animals  in 
and  upon  the  same.  It  avers  that  "by  a  cer^ 
tain  indenture  or  agreement  of  lease  then 
and  there  made  between  the  said  defendant 
of  the  one  part  and  the  said  plaintiff,  of  the 
other  part  which  said  Indenture,  sealed  with 
the  seal  of  the  said  defendant,  the  said  plain- 
tiff now  brings  Into  court  here,  the  date 
whereof  Is  the  day  azfd  year  aforesaid  (a 
copy  of  which  Is  hereto  annexed,  and  Is  here- 
by expressly  referred  to),  the  said  defendant 
did  demise,  lease,  and  to  farm  let  unto  the 
said  plaintiff  a  certain  messuage,  •  •  * 
together  with  twenty  head  of  cattle,  farm 
horses,  eighty  head  of  fowl,  and  a  suitable 
umnber  of  shoats  and  plga,   •   *   •  situate 

*  •  to  have  and  to  hold  the  said  mes- 
suage, dwelling  bouse,  farm, -and  premises 
and  chattels  unto  the  said  plaintiff  for  the 
term  of  one  year  from  the  let  day  of  March, 
1892,  with  the  privilege  of  four  years  more 
from  the  1st  day  of  March,  1883."  It  fur- 
ther avers,  "And  the  said  defendant  did  by 
the  said  indenture  covenant  promise,  and 
agree  to  and  with  the  said  plaintiff  that  be, 
the  said  plaintiff,  *  «  *  should  and 
might  quietiy  and  peaceably  have,  bold,  oc- 
cupy, possess  and  enjoy  the  saJd  messuage 

•  •  *  for  and  dturlng  ♦  •  •  without 
the  let  suit  trouble,  denial,  IntMrt^tion,  or 
molestation  of  the  said  defendant  •  *  «" 
It  further  avers  that  under  this  lease  the 
plalntjff  entered  Into  possession,  took  and  ac- 
cepted the  privilege  of  the  term  of  four  years 
more  mentioned  In  the  lease,  of  which  the 
defendant  had  legal  notice,  and  kept  and  per- 
formed the  agreement  of  lease,  and  also 
avers  that  "on  the  Ist  day  of  March,  1S03, 
the  defendant  expelled  the  said  plaintiff  from 
the  possession  and  enjoyment  of  the  said 
messuage,  cattle,  animals,  and  chattels,  and 
bath  kept  him  so  expelled  therefrom,"  and 
avers  consequent  damage.  With  other  pleas 
to  this  declaration,  the  defendant  flled  a  spe- 
cial plea  In  bar  of  the  action,  which  avers 
that  the  defendant  herein,  with  one  Alice  T. 
Williams,  as  plaintiffs,  heretofore  Impleaded 
the  plaintiff  with  one  HaiTey  H.  Mershon, 
as  defendants,  in  an  action  of  ejectment,  and 
In  and  by  the  declaration  In  that  case  had 
demanded  of  the  defendants  therein  the  pos- 
session of  the  Identical  lands  and  messuage 
whereof  the  plaintiff  herein  has  complained 
for  an  eviction,  and  the  same  lands  mention- 
ed in  the  said  indenture  of  lease,  and  that 
the  right  of  possession  In  the  plaintiffs  there- 
in accrued  on  March  1, 1883»  and  that  to  this 


action  iht  defendants  aerein  tleaaeH  the 
general  imaa,  and  that  oa  the  tilal  of  tba 
action  the  detendants  therein  mm  found 
guilty  of  tiie  trespass  In  ejectment  aa  laid 
in  the  declaiatUm  to  tbdr  charge,  and  that 
Judgment  that  the  plaintiffs  therein  recover 
against  the  defendants  therein  the  possession 
of  thB  said  premises  was  duly  ottered  In  so- 
preme  court,  with  costs  agataist  the  defend- 
ant as  appears  of  record,  iqMm  which  exe- 
cution was  duly  bad,  and  whldi  said  Judg- 
ment still  remains  In  force  and  effect  and 
not  set  aside,  vacated,  or  made  void,  and, 
therefore,  that  the  plaintiff  In  this  action  Is 
not  entitled  to  say  that  the  pl^tlff  exex^ 
dsed  the  privilege  of  four  years  more  In  the 
said  Indenture  of  lease  mentioned,  nor  tibat 
he  became  entitled  to  hold  and  enjoy  the 
said  premises  and  die  goods  and  cliattels  for 
the  said  period  of  four  years  after  Mardi  1, 
1888. 

It  will  be  perceived  that  the  declaration  is 
founded  upon  a  covenant  for  quiet  enjoy- 
ment contained  In  the  lease  between  the  par- 
ties for  four  years  beyond  March  1,  1883,  and 
not  for  a  breach  merely  of  the  contract  or  In 
tort  for  a  tre^ass  in  the  eviction.  The  plea 
Is  of  judgment  In  a  former  action  In  bar  of 
the  present  one,  founded  upon  such  covenant 
for  quiet  enjoyment  upon  the  ground  that 
the  matter  Is  res  adjudicata.  While  It  is  not 
necessary,  in  the  view  whldi  the  court  has 
taken  of  the  case,  to  express  an  opinion  upon 
the  legal  efficacy  of  this  plea,  yet  It  appears 
quite  conclusively  that  it  Is  bad  as  a  plea  of 
former  adjudication  In  bar  of  tbe  pending  ac- 
tion. A  matter  Is  not  to  be  regarded  res  ad- 
judicata unless  there  be  Identity  of  tbe  thing 
sued  for,  of  the  cause  of  action,  of  the  per- 
sons and  parties,  and  of  the  quality  of  the 
persons  for  and  against  whom  tbe  claim  Is 
made,- and  the  judgment  In  the  former  suit 
be  so  directly  In  point  as  to  control  the  Issue 
In  tbe  pending  action.  2  Bouv.  Law  Diet  p. 
4G7;  Davis  v.  Brown,  94  U.  S.  423;  Minor  v. 
Walter,  17  Mass.  237.  In  an  action  of  eject- 
ment the  defendant  pleaded  In  bar  a  judg- 
ment In  his  favor  In  an  action  of  tre^ass 
quare  clausum  freglt.  In  relation  to  the  same 
land.  Tlie  court  held  that  It  could  not  be 
assumed  that  the  same  cause  of  action  arose 
In  both  suits,  as  one  action  might  affect  title 
to  lands,  and  the  other  only  the  right  of  pos- 
session. Arnold  V.  Arnold,  17  Pick.  4.  Tbe 
record  of  the  former  judgment  only  works 
an  estoppel  as  to  those  -matters  capable  of  be- 
ing controverted  between  tbe  parties  at  the 
time  of  the  proceedings  In  the  action.  Bob- 
Inson  V.  Kruse,  29  Ark.  576;  Cleaton.  v.  Cbam- 
blls.  0  Band.  86;  Hall  v.  Levy,  44  liiw  J.  O. 
P.  89.  and  cases  cited;  6  Fish.  Dig.  7917. 
The  record  must  show  that  the  Issue  was 
taken  on  the  same  allegations  which  are  the 
foundation  of  the  secoud  action.  Hie  test  Is 
whether  the  proof  which  would  fully  support 
tbe  one -case  would  have  the  same  effect  in 
tending  to  maintain  tbe  other.  Blgelow, 
Estop,  p.  27;  Gould,  PL  57,  2G4;  Steph.  PL 
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8S3.  It  gems  nianlfest.  applying  tbese  prin- 
ciples, that  the  plea  here  tendered  1b  not  aa 
estoppel  against  the  plaintiff.  These  reflec- 
tiona  are  only  made  as  they  appear  to  be  nat- 
urally appropriate  to  the  case  as  presented. 
The  necessity  of  further  dlscosslon  upon  this 
point,  and  a  decision  thereon,  la  rendered  on- 
necessary,  by  the  conclusion  reached  by  rea- 
son of  the  Insufficiency  of  the  declaration. 

It  Is  a  role  of  law  that  upon  demurrer  Judf- 
ment  win  be  given  against  the  party  whose 
pleading  is  first  defective  In  substance. 
Brehen  v.  O'Donnell,  84  N.  J.  Law,  408.  It 
reaches  back  through  all  previous  pleadings, 
and  judgment  thereon  must  be  given  against 
the  party  In  whose  pleadings  the  first  sub- 
fltandal  defect  Is  found.  Nlzon  t.  FIthian, 
61  N.  J.  Law,  4.  38  Atl.  098;  1  Chit  PI.  9G& 
Tbe  declaration,  as  has  been  said,  Is  founded 
upon  a  breach  of  a  covenant  for  quiet  en- 
joyment, and  not  In  tort  for  trespass.  By  sec- 
tion 123  of  the  practice  act  (2  Gen.  St.  p. 
2654),  the  lease,  being  referred  to  In  and  an- 
nexed to  the  declaration,  Is  made  a  part  there- 
of. Just  as  much  as  If  It  had  been  precisely 
•et  forth,  and  It  la  to  be  examined  In  order 
to  ascertain  whether  a  cause  of  action  is  stat- 
ed against  the  defendant  Ckile  v.  Smalley, 
2B  N.  J.  Law,  874;  Ix>eb  v.  Barrls,  50  N.  J. 
Law,  882,  18  Atl.  €02.  There  Is  no  express 
covenant  for  quiet  enjoyment  contained  In 
the  lease,  and  the  declaration  therefore  is  up- 
on a  covenant  In  law  of  that  character,  that 
Is,  an  Implied  covenant  for  quiet  enjoyment 
The  defendant  contends  that  no  such  Implied 
covenant  arises  from  the  terms  of  the  lease. 
The  lease,  after  the  statement  of  the  date 
and  parties,  provides  "that  said  Williams 
agrees  to  let  to  the  said  Mershon  to  farm  on 
-equal  one-half  shares  for  the  term  of  one 
year  from  March  1,  1892,  with  the  privilege 
■of  four  more  years  from  March  1,  1893,  on 
his  part  to  farm  the  property  for  the  one- 
balf  share."  Again  It  Is  provided  that  "said 
wnilams  leases  to  said  Uershon  all  that 
farm  containing  160  acres,  more  or  leas." 
Tbe  messuage  Is  descrlt)ed.  and  the  duties 
and  rights  of  the  landlord  and  tenant  defln- 
«d.  but  the  only  words  used  are  "let  to"  and 
"lease  to."  Williams  agrees  to  "let  to"  and 
to  "lease  to,"  and  Mershon  agrees  "to  take? 
the  farm,  and  these  are  the  words  In  which 
tbe  parties  have  couched  the  Indenture  of 
lease  between  them.  The  question  presented 
Is  one  of  some  difficulty,  and  contrariety  of 
Judicial  opinion.  It  has  been  held  by  all  the 
cases  In  which  the  subject  has  been  consldor- 
«d  that  from  tbe  words  "demise"  or  "grant" 
in  a  lease  under  seal  a  covenant  for  quiet  en- 
joyment will  be  Implied.  2  Piatt  Leas.  285. 
Man  cases  cited.  I  do  not  find  the  cases  har- 
monlons  upon  the  question  what  other  words 
used  wHl  give  rise  to  the  covenant  or  wheth- 
er It  will  be  Implied  from  the  relation  of  land- 
lord and  tenant  created  by  an  agreement  un- 
^er  seal.  The  feudal  warranty  was  a  natural 
Incident  of  tenure,  and  implied  from  It  and 
It  protected  tbe  vassal  from  the  paramount 


title  of  oth^  and  against  tbe  lord  to  take 
back  what  be  had  parted  with;  that  Is,  to 
protect  the  vassal  in  its  enjoyment  Butl^s 
note  to  Co.  LItt  36ea;  6  Bract  (Twlss)  16, 
47,  81,  85;  Glib.  Ten.  189;  Beeves,  Eng.  Law, 
(Ed.  1S69)  p.  423;  Wright  Ten.  27-32; 
Rawl^  Gov.  (6th  Ed.)  c.  1.  Bnt  when  It  be- 
came usual  to  authenticate  the  transfw  of 
land  by  charter  or  deeds,  a  warranty  was  Im- 
plied from  the  words  of  feoffment  "dedl"  or 
"concessl,"  "and  no  other  verb  In  our  law 
doth  make  a  warranty,  but  warrantlzo  only." 
Co.  LItt  384a;  Rawle,  Gov.  (Cth  Ed.)  {  270. 
The  doctrine  of  Implied  warranty  for  title 
arose  out  of  these  words,  In  such  deeds  and 
charters.  It  Is  said  In  Bawle,  Gov.  (5th  Ed.) 
S  272,  that  with  respect  to  estates  leas  than 
freehold,  covenants  for  title  (that  ia,  power 
to  demise,  and  for  quiet  enjoyment  for  the 
term)  were  from  the  earliest  times  Implied, 
not  only  from  the  worda  of  leasing,  such  as 
"demise,"  "concessl,"  or  tbe  like,  but  even 
from  the  relation  of  landlord  and  tenant  and 
that  such  Is  the  law  at  the  present  time,  un- 
less where,  as  In  some  of  the  United  States, 
It  has  been  altered  by  legislation.  Tbe  au- 
thor cites  many  English  and  American  cases. 
An  examination  of  these  cases  reveals  the 
fact  that  In  nearly  all  of  them  the  words  "de- 
mise" or  "grant"  were  used  m  the  leases,  and 
tbe  Judicial  expression  seems  to  be  that  the 
covenants  may  be  implied  from  the  words 
"  'demise,*  'grant'  or  the  like."  It  does  not 
clearly  appear  In  these  cases  what  "like" 
words  would  give  rise  to  those  covenants.  In 
the  case  of  Loverlng  v.  Levering,  13  N.  H. 
517,  It  was  held  that  a  covenant  for  title 
could  not  be  Implied  from  the  words  "let  and 
lease."  In  Maule  v.  Ashmead,  20  Pa.  St 
482,  It  was  held,  as  a  legal  proposition,  that 
the  word  "lease"  was  a  fair  translation  of 
"demise,"  and  oaght  to  be  and  Is  Interpreted 
In  the  same  way  by  the  courts.  In  that  case 
the  lease  did  not  contain  the  words  "demise 
and  grant**  It  was  (or  five  years,  and  after 
three  years  an  eviction  occurred.  The  Insee 
had  Improved  the  property  at  great  expense 
of  money  and  labor,  so  that  Its  produce  for 
the  remaining  two  years  would  have  been 
much  greater  than  for  tbe  three  years.  This 
action  was  brought  to  recover  compensation 
for  this  loss.  It  would  appear  from  the  case 
that  the  recovery  was  placed  on  the  ground 
of  the  right  of  the  lessee  to  this  compensa- 
tion, rather  than  upon  a  breach  of  the  cove- 
nant for  quiet  eojoyment  In  Granger  v.  Co\- 
Uns,  6  Mees.  &  W.  458,  the  court  held  that 
no  Implied  covenant  of  title  arose  from  the 
relation  of  landlord  and  tenant  This  was 
npoD  a  demurrer  to  the  declaration.  In  Hes- 
sent  V.  Reynolds,  3  O.  B.  194,  there  was  a 
written  agreement  to  let,  followed  by  posses- 
sion, and  afterwards  an  eviction  by  the  re- 
versioner. Apart  from  certain  conditions  ot 
the  lease,  It  was  considered  by  the  Judges 
doubtful  whether  a  contract  for  quiet  enjoy- 
ment would  be  Implied  from  a  mere  agree- 
ment to  let  Tlndell,  0.  J.,  said,  *'It  ought  to 
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appear,  at  all  eventK  tbat  there  fs  an  abso- 
lute agreement  to  demise  to  tbe  plaintiff  ab- 
solutely for  tbe  term."  This  was  also  bold 
In  Baxter  v.  Byerss,  13  Barb.  284.  Tbe  gen- 
eral rule  is  tbat  an  Implied  coTenaat  la  mucb 
more  restricted  In  Its  Interpretation  than  one 
which  Is  express.  An  Implied  covenant  can- 
not endure  longer  than  tbe  estate  oat  of 
which  it  arises.  Rawle,  Gov.  (5th  Ed.)  §  275, 
and  cases  cited.  In  Hart  t.  Windsor,  12 
Mees.  &  W.  68-85,  It  was  said:  "It  is  clear 
that  from  tbe  word  'demise'  In  a  lease  under 
seal  the  law  Implies  a  covenant,  and  In  a 
lease  not  under  seal  a  contract  for  title  to 
the  estate,— that  Is,  for  quiet  enjoyment 
against  tbe  lessor  and  all  that  come  In  under 
him  by  title,  and  against  others  claiming  by 
title  paramount,  during  the  term;  and  the 
word  'let,'  or  any  equivalent  words  (Shep. 
Touch.  272),  which  constituted  a  lease,  have, 
no  doubt,  the  same  effect,  bnt  not  more. 
Shep.  Touch.  165,  167."  This  is  the  only  au- 
thority for  the  proposltlcm  laid  down  in  Hart 
v.  Windsor.  This  reference,  I  think,  does  not 
Mupport  It  The  expression  In  Sbeppard's 
Touchstone,  and  the  only  pertinent  one,  la, 
"If  one  Shan  make  a  lease  for  years  by  the 
words  [demise  or  grant],  and  there  is  not  con- 
tained in  the  lease  any  express  covenant  for 
tbe  quiet  enjoyment  of  the  land,  in  this  case 
the  law  dotb  supply  a  covenant  for  the  quiet 
enjoying  of  It  agalnat  the  lessor,  and  all  that 
come  under  him  by  title  during  tiie  term;  aiid 
upon  this  the  lessee,  his  executors  and  admin- 
istrators or  assigns,  may  have  an  action  of 
covenant  If  he  be  disturbed."  On  page  167, 
Sbeppard's  Touchstone  refers  to  tbe  covenant 
as  one  in  law  arising  upon  the  words  "de- 
mise or  grant"  It  will  be  seen  that  this  im- 
plied covenant  arises  upon  the  words  "grant 
or  demise"  contained  in  the  lease,  and  It  is 
reasonable  to  conclude  It  would  not  otherwise 
be  Implied.  The  general  signification  of  the 
word  "demise"  Is  that  It  to  a  conveyance  in 
fee  for  life  or  for  years.  It  denotes  some- 
thing more  than  a  mere'  letting  or  a  lease,— 
as,  for  Instance,  a  grant.  1  Bouv.  Law  Diet 
tit  **DemIse."  It  would  seem  that  It  means 
more  to  the  lessee  than  a  mere  letting  by  the 
landlord,  or  the  mere  taking  by  the  lessee 
generally  embraced  In  the  mere  terms  "to 
lease"  or  "to  let"  These  latter  words.  It 
would  appear,  can  have  relation  only  to  the 
mere  term.  1  Bouv.  Law  Diet.  pp.  16-29.  A 
demise  embraces  a  fee.  Ollmore  v.  Hamil- 
ton, 88  Znd.  196;  and  It  seems  psrtlcnlarly 
designed  for  use  to  Import  to  the  agreement 
between  a  landlord  and  tenant  implied  cove- 
nants on  the  part  of  tbe  lessor  of  good  right 
and  title  to  make  the  lease,  and  an  Implied 
covenant  of  quiet  enjoyment  9  Am.  &  Eng. 
iSnc.  Law  (!2d  Ed.)  p.  217,  and  eases  cited  un- 
der the  title  of  "Demise."  In  Ollmore  r. 
Hamilton,  supra,  It  was  said  that  the  term 
"demise"  Imported  something  of  more  per- 
manency than  a  tenancy  at  the  wlU  of  the . 
lessor.  The  terms  can  have  no  such  signifi- 
cation In  an  agreement  for  the  leasing  of 


goods  and  chattels.  Hlnde  v.  Gray,  1  Man.  & 
O.  195.  In  Dexter  v.  Mauley,  4  Cusb.  24, 
when  the  words  were  "demised  and  leased," 
the  court  held  that  those  terms  Imported  a 
grant  such  as  carried  with  It  an  Implied  un- 
dertaking or  covenant  In  law  on  the  part 
of  the  grantor  that  the  grant  Is  Intended  to 
be  beneficial,  and  that,  so  far  as  be  Is  con- 
cerned, he  will  do  no  act  to  Interrupt  the 
free  and  peaceable  enjoyment  of  the  thing 
granted.  The  words  "grant  or  demise"  per^ 
tain  to  an  estate  In  lands,  and  not  to  the 
mere  privilege  of  occupation  or  possession  up- 
on the  payment  of  rent. 

But  whatever  the  reasoning  upon  this  mat- 
ter may  be.  It  has  been  settled  In  this  state 
tbat  a  covetiant  for  quiet  enjoyment  as  one 
of  the  covenants  of  title,  camiot  be  implied 
from  tbe  mere  relation  of  landlord  and  ten- 
ant even  when  that  relation  is  created  by 
deed.  In  the  case  of  Gano  v.  Vanderveer,  84 
N.  J.  Law,  293,  the  late  Chief  Justice  Beas- 
ley  said:  "Man  does  not,  when  he  conveys 
or  leases  land,  covenant  or  agree,  Ipso  facto, 
tbat  the  title  is  good.  In  the  civil  law,  from 
an  adequate  price  a  warranty  was  implied; 
but  it  was  to  the  contrary  of  this  in  the  com- 
mon law.  Frost  t.  Raymond,  2  Calnes,  188; 
Phillips  V.  Mayor,  etc.,  31  N.  J.  Law,  X43. 
In  Granger  v.  GoUlns,  6  Mees.  &  W.  458,  the 
court  of  exchequer  held  that  no  Implied  agree- 
ment for  quiet  enjoyment  would  arise  from 
the  mere  relation  of  landlord  and  tenant 
The  books  are  full  of  cases  touching  the  ques- 
tion from  what  words  employed  In  the  crea- 
tion of  a  term  of  years  a  covenant  or  agree- 
ment to  warrant  title  would  be  Implied. 
Thus,  In  an  early  case  (Holder  v,  Taylor, 
Hob.  12)  it  was  decided  that  the  word  'de- 
mise' Imports  a  covenant  that  the  lessor  had 
power  to  lease.  So  the  word  'concessi'  has 
equal  efflclency.  Style  v.  Hearing,  Cro.  Jac. 
73, 1  Saund.  322,  note  2.  It  has  been  doubted 
whether  tbe  words  'let  and  lease'  have  any 
such  effect  by  implication.  Now,  It  Is  evi- 
dent that  the  Reports  are  full  of  cases  of 
this  sort  and  yet  they  are  all  obviously  Idle 
and  nugatory,  If  by  force  of  the  mere  crea- 
tion of  a  term  of  years  an  agreement  to  war^ 
rant  the  title  will  arise."  In  Naumberg  v. 
Young.  44  N.  J.  Law,  331-345,  Mr.  Justice 
Depue  said:  "Tbe  doctrine  with  respect  to 
covenants  Implied  from  the  letting  has  been 
held  with  great  strictness  In  this  state.  A 
covenant  on  the  part  of  the  lessor,  even  for 
title,  win  not  arise  from  the  relation  of  land- 
lord and  tenant.  There  must  be  either  an 
express  agreement  to  that  effect,  or  words- 
must  be  used  from  wblcb  such  an  agreement 
can  be  Implied." 

It  Is  evident  In  order  to  create  the  re- 
lation of  landlord  and  tenant,  the  words  "let 
and  lease,"  or  words  of  like  Inqrart,  must  be 
used,  and  their  mere  use  cannot  create  the 
covenant  In  law  for  quiet  en]<vinent  The 
words  "let  to"  and  "lease  to,"  used  In  this 
lease,  simply  created  the  relation  of  landlord 
and  tenant,  out  of  which  no  Implied  covenanl-. 
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for  title  or  for  qnlet  enjoyment  arose.  Tbere- 
fore  It  la  that  the  declaration  does  not  shov 
a  good  cause  of  action,  and,  as  it  la  defective 
In  this  respect,  the  demurrer  cannot  be  sus- 
tained. Judgment  on  the  demurrer  must  be 
t<x  ihe  defendant;  with  costs,. 

(38  K.  J.  S.  S80) 

SHIPHAN  at  aL  T.  LOBD  et  aL 

(Omirt  of  CbaneeiT  of  New  Jwser*  Sept.25k 

1889.) 

SB01TRITT  —  BURRBNDER  —  ULCHBS  —  EXBCU- 
TOR'S  NOTE  -  EQUITY  ^  MARRIED  WOMAN'S 
NOTE  —  SURETYSHIP  —  BURDEN  OF  PROOF  — 
STATUTE  OF  UHITATI0N8. 

1.  Where  a  creditor  who  holds  secnri^  for 
the  poj-ment  of  his  debt  hag  a  settlement  with 
his  debtor,  and  the  amouDt  of  the  indebtedQess  is 
determined,  and  the  debtw  execntes  to  the  cred- 
itor promissoTT  notes  for  the  amount,  and  the 
creditor  givea  the  debtor  a  receipt  which  recites 
that,  in  coasideration  of  the  notes  and  their 
payment,  he  thereby  rellngnishes  and  discharges 
aU  claim  he  has  on  him,  the  creditor  does  not 
release  or  surrender  the  securi^,  ss  security 
will  not  be  considered  surrendered  when  no  pay- 
ment is  made,  until  It  clearly  appears  that  such 
was  the  intention  of  the  creditor. 

2.  M.  L.,  a  married  woman,  owning  certain 
land,  deeded  it  to  B.,  pursuant  to  a  trust  agree- 
meat  whereby  B.  was  to  sell  it  and  apply  the 
proceeds  in  a  designated  way,  or,  after  the  ac- 
complishment of  certain  results,  deed  two-thirds 
to  her.  M.  L.,  being  indebted  to  6.  B.,  assign- 
ed the  agreement  to  him  as  security;  and,  on 
the  fulfillment  of  the  trust,  B.,  without  notice  of 
the  assignment  to  Q.  B.,  deeded  the  land  to  H. 
Ij,'s  ezecotor,  at  the  tatter's  reguest  M.  H  had 
not  paid  her  Indebtedness  to  G.  B.  Held  that, 
though  Q.  B.  failed  for  eight  years  to  demand 
that  M.  Li's  executor  convey  the  property  which 
be  received  from  B.  to  him.  Or.  B.'s  aaslgnee  of 
the  agreement  can  maintain  an  action  to  charge 
the  lands  In  the  hands  of  the  executor  with  the 
indebtedness  of  M.  L; 

3.  An  executor  who  was  jointly  with  M.  L., 
his  deceased  wife,  indebted  to  another  on  rarl- 
ons  notes,  entered  Into  a  settlement  whereby  the 
amount  of  the  Indebtedness  was  determined,  and 
included  therein  a  note  on  which  bia  deceased 
wife  was  slone  liable,  and  gare  a  new  note, 
which  ha  signed,  "L..  Executor  for  M.  I*.,"  for 
the  amount  so  ascertained,  and  thereafter  paid 
interest  on  It  Seld,  that  the  note  given  by  L. 
at  the  time  of  the  settlement  was  hia  indivldnat 
note,  and  the  payment  of  interest  thereon  did 
not  operate  to  prevent  the  statute  of  limitations 
from  running  against  the  wife's  note,  and  that  it 
could  not  be  enforced  against  her  estate  after 
the  lapse  <tf  the  statutory  period. 

4^  H.  L.,  ■  mairied  woman,  owning  an  eqidta- 
ble  Interest  In  land,  evidenced  by  an  agreement 
signed  by  the  holder  of  the  legal  title,  which  pro- 
vided that  he  should  sell  a  part  thereof,  and  ap- 
ply  the  proceeds  as  agreed,  and  reconvey  two- 
thirds  of  the  onsold  part  to  her,  or,  at  her  elec- 
tion, sdl  It  and  divide  the  proceeds  in  the  same 
proportion,  assigned  the  agreement  as  security 
for  a  debt  owing  by  her;  and  on  completion 
«f  the  trust  the  holder  of  the  legal  title  recon* 
veyed  to  M.  L.'s  executor  at  the  letter's  re- 
quest, the  former  being  ignorant  of  the  aaaign- 
ment  of  the  agreement  by  M.  L.  Beld  that,  in- 
asmuch as  equity  will  reioird  that  as  done  which 
fai  good  conscience  should  have  been  done,  and 
as  M.  L.'8  executor  should  have  had  the  land 
conveyed  to  her  creditor,  and  not  to  himself,  eq- 
nity  would  enforce  the  creditor's  lien  on  the  land 
for  her  debt,  thoOKh  the  action  at  law  on  the 
debt  was  barred  by  the  statute  of.  limitations, 
though  the  time  within  which  the  security  could 
be  enforced  sgainst  the  land  bad  not  run. 

S.  Whra  an  executor  seeks  to  evade  UsbiUtr 
oa  a  Bote  execntcd  by  his  decedent,  a  manied  ' 


woman,  on  the  ground  that  It  was  Mven  to  se 
cure  soother's  debt,  the  burden  of  proof  b  on 
him  to  show  that  it  vras  so  given. 

6.  An  assignment  of  an  equitable  Interest  bt 
land,  made  by  a  married  woman  to  secure  an- 
other's debt,  will  be  enforced  to  the  extent  of 
subjecting  the  land  to  the  payment  of  the  debt; 
as  she  cannot  rescind  her  ffiucnted  contract  of 
suretyship. 

7.  Where  an  executor  wrongfully  causes  land 
to  be  conveyed  to  himself,  when  he  should  havs- 
had  it  conv^ed  to  complainants  as  securitf  for  « 
debt  owing  to  them,  they  can  maintain  a  bill 
againat  him  to  charge  the  land,  and  have  It  sold 
to  pay  their  debt. 

8.  Whui  a  note  owing  at  the  time  of  the  ez- 
ecntion  of  an  assignment  of  an  equitable  in- 
terest in  real  estate  to  secure  an  indebteduess 
owing  by  the  as»gnor  to  the  assignee  Is  not  men- 
tioned in  the  agreement  whereby  such  Interest 
is  assigned,  it  will  be  presumed  that  it  was  not 
intended  to  have  the  security  include  it 

9.  An  executor  under  a  will  which  gives  him 
a  power  to  sell  personalty  and  a  power  to  mort- 
gage and  sell  realty  has  no  power  to  pledge  the 
estate  to  carry  on  a  partnerahlp,  nor  has  he  pow- 
er to  borrow  monev  for  the  purpose  of  improving 
the  real  estate  of  fds  decedent's  estate. 

10.  One  seeking  to  charge  a  married  woman's 
estate  for  money  loaned,  and  for  which  her  hus- 
band personally  executed  evidences  of  indebted- 
ness, on  the  groimd  that  the  losns  were  for  the 
benefit  of  her  estate,  has  the  burden  of  showing 
that  the  loans  were  so  made. 

11.  A  cause  of  action  barred  bj  the  statute  ot 
limitations  cannot  be  eatontA  against  a  dece- 
dent's estate^ 

Bill  by  Nathaniel  Sblpman  and  others,  aa 
trustees,  against  George  B.  Lord  and  otbers, 
to  charge  certain  lands  with  the  payment  of 
certain  trust  moneya  alleged  to  have  been 
loaned  by  complainants'  co-trustee  to  defend- 
ants. Judgment  for  complainants  as  to  part 
of  amount  claimed. 

B.  A.  Day,  tor  complainants.  Herbert 
Stent  and  Allan  L.  UcDermotl;  tat  defendants. 

STEVENS,  V.  0.  The  blU  la  filed  to  charge 
the  lands  therein  described  with  the  payment 
of  c^taln  trust  moneys  alleged  to  have  been 
lent  by  Qeorge  M.  Bartholomew  to  Mary  E. 
Lord  In  her  lifetime,  and  to  George  R.  Lord, 
as  her  executor,  after  her  death.  By  an 
agreement  dated  March  17,  18S2,  made  be- 
tween Frederick  G.  Burnham  and  Mary  E. 
Lord,  it  was  recited  that  Burnham  was  about 
to  lake  a  conveyance  of  a  tract  of  land  con- 
taining about  111  acres,  situate  In  or  near 
Asbury  Park,  In  trust  to  sell,  and  out  of  the 
proceeds  to  repay  (1)  the  amount  of  cash  paid 
therefor  ($26,000);  (2)  the  amount  paid  for 
Improving  the  same,  and  making  surveys  and 
maps;  (3)  the  amount  of  the  mortgage  ($50,- 
000)  given  by  Burnham  to  secure  the  reridne 
of  the  purchase  money;  (4)  any  expenses  and 
disbursements  that  might  be  incurred  by  the 
written  consent  of  Biunham  and  George  R. 
Lord,  the  husband  of  Mary;  and  (5)  to  divide 
the  remaining  proceeds  of  sale  Into  three 
equal  shares,  two  of  which  should  be  given 
to  Mary  B.  Lord,  and  one  to  Burnham. 
There  Is  a  further  stipulation  that  if  the  said 
Maiy  should  prefer,  and  should  so  notify 
Burnham  In  writing,  Burnham.  after  pay- 
ment of  the  above  sums,  -  would  conv^  to 
Mary  B.  Lord  two-thlrda  of  tbe  premises  then 
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remalnlDg  nbsold,  retaining  one-tblrd  for  talm- 
aOt  Nine  months  after  tUs  agreemmt  was 
made,  to  wit,  m  December  29,  1882,  Hazy 
died,  leaving  a  last  will  by  which  Ae  constt- 
toted  her  husband  her  sole  executor.  The 
troBt  bad  not  then  been  cmnidetety  performed, 
and  was  not  for  aerend  years  af terwarda. 

At  the  time  of  her  death  there  was  due 
from  Mftiy  O.  Lord,  or  from  her  and  her  hua- 
band  JolnUy,  to  one  Oeorge  M.  Barttudomew, 
who  was  a  trustee  for  indigent  orphan  and 
other  children  under  Oie  will  of  David  Wa^ 
Unson,  the  following  sums  of  money: 


On  the  joint  bond  of  Mary  B.  Lord 
and  her  bnaband,  secured  by  mort- 
gage OD  Mrs.  Lord's  farm  $  9,000  00 

On  tbeir  joint  and  several  note  dated 
Ma7  23,  1881,  payable  on  demand     ifiBS  S2 

On  their  joint  and  several  note  dated 
Jnne  22,  1881   67S  00 

On  tbe  note  of  Uaiy  B.  hatA  dated 
May  2,  1882   2,000  00 


Total   914,833  62 


On  December  1,  1882.  Mary  B.  Lord  and 
her  husband  Joined  in  an  assignment  to  Bar- 
tholomew of  the  Burnbam  agreement,  tbe  con- 
sideration of  which  assignment  Is  therein 
stated  to  be  "$14,633^2  and  othw  valuable 
considerations  to  us  paid  by  George  M.  Bar- 
tholomew." The  assignment  Is  declared  to 
be  "additional  to  any  security  which  the  said 
Bartholomew  now  bas  for  tbe  payment  (tf  any 
Indebtedness  due  to  him  from  us  or  either  of 
us,  and  Is  not  to  Impair  said  security."  Bar- 
tholomew assigned  the  above  notes  and  col- 
lateral to  complainants,  and  the  first  ques- 
tion Is  whether  the  collateral  may  now  be  re- 
sorted to  for  tbe  purpose  of  enabling  the  com- 
j^alnants  to  obtain  payment  of  so  much  mon- 
ey  aa  still  remains  due  on  the  notes. 

It  Is  contended  by  defendants  (1)  that  these 
notes  have  been  paid  In  full;  (2)  that  tbe  se- 
curity of  the  Burnbam  agreement  has  been 
released  or  extinguished;  (3)  that,  if  the  notes 
hare  not  been  paid,  the  statute  dc  limitations 
has  run  against  them;  (4)  that  as  to  the  note 
of  1676  Mrs.  Lord  stood  In  the  position  of 
surety  only,  and  her  promise,  being  that  of 
a  married  woman.  Is  unenforceable. 

1.  It  is  quite  dear  that  the  notes  have  not 
been  paid.  Tbe  $9,000  mortgage  bears  date 
June  23,  1876.  Only  $300  was  paid  for  Inter- 
est up  to  May  23, 1881.  On  that  day  Mr.  and 
Mrs.  Lord  gave  their  Joint  and  several  note 
tor  $2,058.52;  being  the  Interest  then  due  on 
the  mortgage,  as  they  computed  It  On  Janu- 
ary 31, 18S6,  Lord,  as  executor  of  his  deceased 
wife,  sold  the  property  subject  to  the  above 
mortgage,  and  from  tbe  proceeds  of  the  sale 
paid  Bartholomew  $3,000. 
There  was  then  due  for  Interest  the 


amount  of  the  above  note   $2,058  62 

Interest  thereon  S  years,  8  months, 

8  days   664  77 

Interest  on  $0,000  mortgage  8  years, 

8  months,  8  days   2,323  00 


$5,936  29 
3,000  00 


BiUI  doe  fox  Interest  January  81, 1885  $2,936  29 


The  purchaser  subsequently  paid  Barthol- 
omew the  principal  sum  due  on  the  mortgage, 
with  interest  accnilng  from  the  time  of  hla 
purchase,  and  Bartholomew  surrendered  tbe 
bond  and  mortgage  to  him.  He  retained  pos- 
session of  the  note,  and  subsequently  In- 
dwaed  upon  It  the  following;  "Interest  set- 
tled to  August  t  188S.  3.  U.  B.*'  No  paj- 
menta  have  since  been  made  upon  It 

It  is  said  by  complainants  that  the  $3,000 
were  paid  on  gaieral  account  and  not  tm  In- 
terest upon  the  $9,000  mortgage.  It  la  said 
by  Mr.  had,  on  the  other  hand,  that  thla 
mon«y  paid  the  note  for  $2,968.62  In  full. 
But  In  thla  he  la  evidently  mistaken.  Bar- 
tholomew's evidence  on  the  subject  Is  vague 
in  the  extreme.  He  manifestly  recollects  lit- 
tle or  nothing  about  it  The  money,  coming 
as  it  did  out  of  the  proceeds  of  the  sale  of 
the  farm,  would  naturally  have  been  appro- 
priated to  the  payment  of  the  Interest  then 
due  upon  the  mortgage  on  that  farm.  Bar- 
tholomew's Indorsement  on  the  note  that  in- 
terest was  settled  to  August  1,  1885,  can  only 
be  correct  on  the  theory  that  such  appropria- 
tion was  In  fact  made.  Besides,  this  was  the 
earliest  debt  I  think  the  payment  should  be 
attributed  to  tbe  interest  due  on  the  bond  and 
mortgage. 

The  next  question  to  be  considered  under 
this  head  is  the  effect  of  tbe  settlement  pur- 
porting to  have  been  made  August  4,  1885, 
though  actually  made  some  mouths  after  that 
time.  It  appears  .that  Bartholomew,  having 
misappropriated  the  moneys  belonging  to  the 
complainant  trustees,  went  to  Canada,  and 
there  had  a  settlement  with  Lord,  with  a  view 
to  his  return.  Extiibit  No.  21  Is  a  copy  of  the 
account  as  stated.  It  Includes  the  notes  se- 
cured by  the  assignment  and  also  some  oth- 
er notes  given  by  Lord,  as  executor,  after  his 
wife's  death.  The  principal  and  Interest  due 
upop  the  entire  Indebtedness,  after  crediting 
all  payments  on  account  of  either  principal  or 
interest  is  $14,869.60.  This  did  not  make  up 
the  entire  amount  of  Bartholomew's  defalca- 
tion, and  so  Lord,  who  at  that  time  was  ex- 
tremely friendly  to  him,  agreed  that  Bartho- 
lomew should  hold  tbe  above-mentioned  notes 
of  $2,958.52  and  $675,  and  that  he  would  give 
him  in  addition  a  note  for  $13,566.4a  This 
he  did,  and  thereupon  Bartholomew  gave 
him  the  following  writing:  'Kxeorge  R.  Lord' 
—Dear  Sir:  In  consideration  of  having  and 
receiving  three  notes,  viz.  [describing  the 
notes  for  $2,058.52,  $675.  and  $13,566.48],  all 
said  notes  to  be  fully  paid  in  accordance  with 
their  terms.  I  hereby  discharge  and  relin- 
quish all  claims  I  have  upon  you  and  upon 
the  estate  of  Mrs.  Mary  E.  Lord.  New  Yoric, 
4  August  1885."  It  is  argued  that  this  was 
a  discbarge  and  relinquishment  of  the  se- 
curity of  the  Burnbam  agreement  The  rule 
of  law  Is  that  a  security  cannot  "be  consid- 
ered released  or  surrendered,  where  no  pay- 
ment bas  been  made,  until  some  act  or  word 
of  the  creditor  Is  proved,  clearly  manifesting 
an  intention  of  relinquishing  w  foregoing  hli> 
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right"  Van  Fleet,  V.  0.,  In  Hutchinson  t. 
Swartaweller.  31  N.  J.  Eq.  206;  Swain  t. 
rraxler,  35  N.  J.  Bq.  826.  Here.  It  wHI  be 
obBerred,  the  discharge  Is  not  of  all  "other" 
clalins,~that  Is,  of  all  claims  other  than  the 
three  notes,— hut  of  "all"  claims.  Now,  such  a 
discharge  could  not  take  effect  nntU  the  three 
notes  were  paid.  In  order,  therefore,  to  give 
effect  to  what  appears  to  have  been  the  In- 
tention of  the  parties,  as  we  find  It  expressed 
In  the  writing  itself,  we  must  construe  the 
paipev  as  if  It  had  read,  "In  consideration  of 
baring  and  receiving  three  notes,  and  of 
their  payment  In  accordance  with  their  terms, 
I  hereby  discharge,"  etc  This  construction 
would  relieve  Bartholomew  from  the  Imputa- 
tion of  being  willing,  as  trustee,  to  surrender 
a  valuable  security,  and  would  appear  to  be 
the  one  most  consistent  with  Its  terms.  More- 
over, having  regard  to  what  the  parties  wore 
doing,  viz.  settling  the  amount  of  what  was 
owing,  and  to  the  rule  of  law  above  mention- 
ed, the  word  "claim"  should  probably  be  In- 
terpreted as  referring  to  Indebtedness  mere- 
ly, and  not  to  the  collaterals  securing  it  I 
think,  therefore,  that  Bartholomew  was  stlU 
entitled,  notwithstanding  the  settlement,  to 
the  benefit  of  the  Burnham  security. 

I  now  come  to  a  question  of  more  difficulty. 
Shortly  after  the  settlement  Lord,  as  execu- 
tor of  his  wife,  entered  Into  an  agreement 
with  Burnham,  bearing  date  April  1,  18S6, 
by  the  terms  of  which,  speaking  very  gen- 
erally, Bnmham  agreed  to  convey  the  unsold 
land  held  by  him  In  trust  to  Lord,  as  execu- 
tor. Doubts  having  arisen  as  to  whether 
thlB  agreement  could  be  lawfully  carried  out 
a  bUl  was  filed  in  the  court  of  chancery  by 
Lord,  as  complainant  against  Burnham,  as 
defendant  praying  a  specific  performance. 
The  suit  appears  to  hare  been  a  friendly  one. 
On  June  10,  18S9,  the  court  decreed  per- 
formance, and  on  June  24,  1888,  a  deed  was 
given  pursuant  to  the  decree.  This  terminat- 
ed the  Burnham  trust  ft^d  It  was  a  valid 
termination,  so  far  as  Bumbam  was  concern- 
ed, not  on^  as  against  Lord,  but  also  as 
against  Bartholomew,  who,  as  far  as  the 
case  shows,  had  not  notified  Bumbam  of 
blB  Interest  Now,  It  will  be  remembered 
that  this  trust  was:  (1)  To  take  a  convey- 
ance of  the  land;  (2)  to  sell  It;  and,  (3)  after 
paying  certain  debts  and  expenses,  to  divide 
the  net  proceeds  into  three  parts,  two  of 
which  should  go  to  Mrs.  Lord,  and  one  to 
Burnham,  with  a  proviso,  however,  that  If 
Mrs.  Lord  should  prefer,  and  should  so  no- 
tify Bumbam,  Burnham  would,  after  pay* 
ment  of  debts  and  expenses,  convey  two- 
thirds  of  the  land  to  Mrs.  Lord,  in  specie,  and 
retain  one-third  for  himself.  I  have  already 
shown  that  Bartholomew's  Interest  had  not 
been  surrendered.  But  It  was  not  an  abso- 
lute Interest  It  was  In  the  nature  of  a 
mortgage  Interest  only.  The  situation,  then, 
at  the  time  Burnham  deeded  to  Lord,  was 
this:  AsanmlDg  that  notwithstanding  the  aa- 
■Igmneat^  Lord,  as  hi*  wife's  executor,  had 


the  right  to  make  an  election  to  take  land, 
instead  of  the  proceeds  of  the  sale  of  It  u 
be  virtually  did  by  his  subsequent  agree- 
ment with  Burnham,  It  was  bis  duty  to  Bar- 
tholomew to  have  directed  Burnham  to  make 
a  conveyance  of  that  land  to  Bartholomew, 
to  secure  the  payment  of  the  obligations  men- 
tioned In  the  assignment  As  he  did  not  do 
this,  but  with  full  notice  of  the  assignment 
took  a  conveyance  to  himself,  Bartholomew 
bad  the  right  to  call  upon  him  Immediately 
to  execute  a  conveyances,— not  as  I  have 
said,  an  absolute  conveyance,  but  a  convey- 
ance in  the  nature  of  a  mortgage.  Bartholo- 
mew made  no  such  demand.  He  retained  the 
assignment  until  April  28,  1897,  when  he  as- 
signed it  to  the  complainants.  The  right  of 
Bartholomew  was  clear  at  the  time,  but  eight 
years  have  elapsed  since  the  right  accrued, 
and  the  question  arises  whether  the  com- 
plainants are  now  barred  by  Bartholomew's 
laches  from  asserting  It.  Speaking  of  a  case 
of  specific  performance.  Chief  Justice  McGle. 
In  Meldling  v.  Trefz,  observed  that  no  rule 
respecting  the  length  of  delay  which  would 
be  fatal  to  relief  could  be  laid  down,  but 
that  each  case  must  depend  on  Its  peculiar 
circumstances.  48  N.  J.  Eq.  &44,  23  AtL  824. 
While  tbe  case  In  hand  Is  not  exactly  a  case 
of  specific  performance,  It  is  so  like  It  that 
the  observation  Is,  I  think,  fully  applicable  to 
it  Looking  at  Its  very  peculiar  circumstan- 
ces, and  considering  that  no  Injustice  will 
be  done  to  Lord,  whose  position  In  respect  of 
the  lands  remaining  unsold  has  not  been 
changed.  I  think  the  complainants  should  not 
be  prejudiced  by  the  delay  of  Bartholomew. 
Tbe  cases  are  numerous  In  which  a  much 
longer  period  than  eight  years  haa  been  held 
to  constitute  no  bar. 

Another  question  now  arises.  The  Bum- 
ham  agreement  was  assigned  as  security  for 
the  payment  of  Indebtedness  due  to  Bartholo- 
mew from  Mr.  and  Mrs.  rx>rd,  or  either  of 
them.  The  outstanding  debts  thus  secured 
are  at  present  only  the  Joint  and  several 
notes  for  $2,9CS.52  and  $675,  and  the  note  of 
Mary  B.  Lord  for  $2,000.  It  is  claimed  that 
the  statute  of  limitations  has  run  against 
them  all.  On  the  first  two,  which  bear  date 
May  23  and  June  22,  1881,  respectively,  there 
Is  an  Indorsement  of  Interest  received  under 
date  of  May  23,  ISSL  On  the  third,  which 
bears  date  May  2,  1882,  there  Is  no  Indorse- 
ment of  Interest  In  reference  to  the  first 
two,  there  Is  a  conflict  of  evidence  as  to 
whether  any  payment  has  in  fact  been  made. 
On  May  21.  1891,  Mr.  Lord  wrote  to  Mrs. 
Bartholomew  (Mr.  Bartholomew  being  then 
In  prison  In  Connecticut),  "I  inclose  you  ten 
dollars,  SB  requested  by  Mr.  B."  Three  dol- 
lars of  this  Mr.  Bartholomew  applied  upon 
the  note  for  $2,958.52,  $1  upon  the  note  of 
$676,  and  $6  upon  the  note  of  $13,568.48,— 
as  he  says,  pursuant  to  a  prior  underetand- 
Ing  &at  Lord  would  send  the  mtmey  to 
keep  the  notes  alive.  This  Lord  denies,  bat 
I  think  that  the  weight  of  the  evidence  b 
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against  lilm.  Ck>nBequentl7  the  notes  for 
9675  and  ¥2.968.52  were  not  ontl&wed  wben, 
on  May  10, 1897,  tbe  bill  was  filed.  The  stat- 
nte  of  limitations  has  run  against  the  note 
for  $2,000,  onless,  as  the  contention  Is,  the 
payment  of  $6  on  the  note  of  $13,566.48  has 
prevented  its  nmnlng.  This  laat-mentloned 
note,  It  wlU  be  remembered,  was  given  on  the 
settlement  of  August  4,  1885;  the  $2,000  note 
b^ttg  one  of  the  Items  which  entered  Into  the 
account  The  note  of  $13,566.48  was  signed 
by  "George  R.  Lord,  Executor  for  Mary  B. 
Lord,  Dec'd."  The  note  of  $2,000  was  sign- 
ed by  Mar7  E.  Lord  alone,  in  her  lifetime. 
The  note  signed  by  George  R.  Lord,  executor, 
is  hts  Individual  note.  HelUer  v.  Lord,  56  N. 
J.  Law,  367,  26  Atl.  986.  It  cannot  be  enforced 
against  Mary  E.  Lord's  estate.  This  being 
80,  I  am  at  a  loss  to  understand  bow  a  pay- 
ment credited  upon  the  Indl^dual  debt  of 
George  R.  Lord  could  operate  to  keep  alive 
a  debt  of  Mary  E.  Lord.  The  debts  consti- 
tuted distinct  causes  of  action.  That  against 
Mm.  Lord  accrued  four  months  after  May  2, 
1882.  That  against  Mr.  Lord,  four  years 
after  August  1,  188B.  On  what  principle 
could  a  payment  made  In  respect  of  the  one 
canae  of  actim  operate  to  remove  the  bar  of 
Qie  Btatnte  to  ancrther  cause  of  action  against 
a  different  person  T  I  tblnk,  therefore,  there 
oonld  be  no  recovery  In  an  action  at  law  upon 
the  $2,000  note. 

The  question  then  artees  whether^  U  the 
note  be  outlawed,  tbe  security  say  be  en- 
forced. It  Is  well  settled  Uiat.  although  the 
r^edy  to  enforce  the  debt  may  be  barred, 
yet  the  lien  npcm  the  personal  pn^erty 
hedged  will  remain.  Bnsw.  Urn.  {  140.  It 
la  also  weQ  settled  that,  in  the  case  of  a 
bond  and  mwtgage  upon  real  estate,  the 
statute  may  have  barred  the  recovery  on  the 
bond,  and  yet  tbe  lien  upon  the  land  win 
remain,  and  may  be  enforced,  until  the  ex- 
idratlon  of  20  years  next  after  tiie  breadi  of 
the  ccmdltlon  upon  whldi  tbe  tight  of  entry 
accrued.  Blue  t.  Everett,  66  N.  J.  Eq.  456,  39 
AtL  766.  It,  tben.  Lord  had  performed  the 
duty  of  causing  Burnham  to  make,  or  of  mak- 
ing himself,  to  Bartholomew,  a  conveyance  of 
tbe  land  aa  security  for  the  sums  pledged, 
notwithstanding  tbe  fact  that  the  remedy  at 
law  upon  the  note  might  have  been  lost,  the 
remedy  In  equity  would  have  remained.  But 
It  Is  one  of  the  maxims  of  this  court  that 
equity  regards  aa  done  what  In  good  con- 
science ought  to  have  been  done.  Pom.  Eq. 
Jur.  S  864.  It  seems  to  me,  therefore,  that, 
as  far  as  the  $2,000  note  is  concerned,  It  must 
still  he  regarded  as  secured  by  the  land. 

One  other  question  remains  to  be  consid- 
ered on  this  hrandi  ot  the  case,  and  that  la 
whether  the  note  fw  $675  may  be  iwoperly 
charged  upon  the  land  belonging  to  Mrs. 
Lord's  estate.  It  is  said  that  the  mon^  was 
lent  to  one  Boud,  the  father  of  Mrs.  Lord, 
and  that  the  note  was  given  to  secure  his 
debt  There  is  but  little  evidence  on  this  snb- 
Ject,  and  that  vague  and  nnsatlafactoty.  No 


one  who  reads  the  testimony  can  fall  to  he 
struck  with  the  general  Inaccuracy  of  both 
Mr.  Bartholomew's  and  Mr.  Lonl's  state- 
ments. Bartholomew  swears  that  be  lent  the 
money  to  Mr.  and  Mrs.  Lord.  Lord  swears 
that  tbe  money  was  lent  to  Boud.  Neither 
one  of  these  witnesses  gives  any  particulars, 
and  neither  Is  corroborated  by  other  facts  or 
wrltlnga  The  burden  of  proof  Is  on  Lord. 
Reeves  v.  Morgan,  48  N.  J.  Eq.  433,  21  Atl. 
1040;  Thomas  v.  Weaver,  52  N.  J.  Eq.  681, 
29  AtL  353.  As  the  evidence  In  his  favor  Is 
not  preponderating,  the  defense  Is  not  made 
out;  but  If  It  had  been,  the  lien  could  still, 
I  think,  have  been  maintained,  on  the  prin- 
ciple  laid  down  by  the  court  of  errors  In  War- 
wick V.  Lawrence,  43  X.  J.  Eq.  179,  10  AtL 
376,  where  It  was  held  that  while  executory 
ojntracts  of  suretyship  are  not  enforceable 
against  married  women,  executed  contracts 
cannot  be  rescinded  by  them.  The  familiar 
case  of  a  mortgage  given  by  a  married  woman 
to  secure  tbe  debt  of  another  person  Is  re- 
ferred to  In  that  case  by  the  chief  justice,  and 
he  says  that  the  contract  In  the  bond,  being 
executory,  cannot  be  enforced  against  her, 
but  tbe  conveyance  by  the  mortgage  being 
executed,  her  title  may  be  foreclosed.  In  tbe 
caae  in  hand  the  wife  executed  an  assignment 
of  the  Bumham  agreement  and  this  assign- 
ment was  binding  upon  her,  whether  It  be 
lofAed  upon  as  an  assignment  of  money  or  of 
land.  Walker  v.  Cracible  Co.,  47  N.  J.  Eq. 
343,  20  Aa,  886.  The  fact  that  her  executor 
wrongfully  procured  to  himself  a  conveyance 
of  that  which,  under  his  power  at  election,  he 
elected  to  take  as  land,  could  not  vary  the 
rigtati  of  the  parties,  as  they  had  been  fixed 
In  his  wife's  lifetime.  The  conqilalnanti, 
then,  not  having  lost  their  right  to  can  for  a 
mortgage  conv^ance,  and  to  have  the  land 
thus  burdoied  sold  to  pay  the  debts  owing  to 
them,  there  Is  no  reason  why  the  court  may 
not  in  this  proceeding  charge  the  debt  direct- 
ly upon  the  lands  remaining  In  the  hands  of 
Lord  as  aecntor,  and  order  a  sale,  If  necea- 
sazy. 

The  complainants  further  Insist  that  other 
notes  and  advances  were  subsequently  se- 
cured by  a'  verbal  pledge  of  the  Bumham 
agreement.  Tbe  notes  and  advances  as  to 
which  this  contention  was  made  are  the  fol- 
lowing: Note  of  George  M.  Bartholomew 
dated  November  10,  1882,  to  the  ord»  of 
Gecwge  B.  Lord,  payable  4  months  after  date, 
for  $1,000;  rec^pt  dated  December,  18^, 
given  by  George  B.  Lord  to  George  M.  Bar- 
tholmnew,  $600;  receipt  of  George  R.  Lwd 
dated  January  19,  188S,  tor  $650;  mite  of 
George  M.  Bartholomew  dated  February  8, 
1883,  payable  to  order  ot  George  R.  Lord, 
^,000;  note  of  George  M.  Bartholomew  dat- 
ed May  7,  1^,  to  Older  of  George  R.  Lord, 
for  $2,500;  note  of  George  M.  Bartholomew 
dated  November  10,  1888.  to  wder  of  George 
R.  Lord,  Indorsed,  "Geo.  B.  Lord,  &  Geo.  B. 
Loid,  Ex'Vr,**  $1,000.  The  first  two  of  these 
evidences  of  indebtedness  differ  from  the 
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rest  In  havlnt,  beeu  given  In  the  lifetime  of 
Mn.  Lord.  As  to  the  note  of  |1,000,  although 
It  was  In  existence  when  the  Bornham  agree- 
ment was  assigned,  It  was  not  mentioned  In 
It,  Is  not  covered  by  Its  terms,  and  Is  not  one 
of  the  notes  which  went  to  make  iip  the  sg- 
gregate  amount  mentioned  as  the  considera- 
tion. It  mnst  be  prestmied  that  the  parties 
Intended  not  to  secure  It  by  the  assignment 
As  to  the  loan  of  $500,  the  erldence  does  not 
flfaow  that  It  was  seeared  by  the  assignment, 
either  at  the  time  it  waa  made  or  afterwards. 
As  to  the  advances  made  after  Mrs.  Lord's 
death,  it  seems  to  me  plain  that  they  are  not 
secured  by  the  pledge.  The  evidence  of 
pledge  lacks  deflnlteness,-  bat,  assuming  It  to 
be  snffld^t,  It  Is  open  to  this  objection:  If 
Mrs.  Lord's  interest  In  the  Bnmham  agree- 
meat  was  In  the  natnre  of  a  partnership  In- 
terest (that  Is.  sn  Interest  in  p«BonaIty), 
there  was  nothing  In  her  will  which  author- 
lied  the  execntor  to  pledge  her  estate  for 
money  lent  to  benefit  soch  Interest  He  was 
not  anthoiised  to  carry  on  a  partnership,  and 
he  waa  not  bomid  by  any  stipulation  in  tiie 
ageeemwt  made  by  his  wife  to  exp^id  money 
npon  the  land  held  In  Burnham's  name.  The 
only  powers  conferred  by  the  will  were  a 
power  to  sen  perstHialty  and  a  power  to  mort- 
gage and  sell  realty.  If.  on  the  other  hand. 
Mrs.  Lord's  Interest  was  an  Interest  In  real 
estate^  her  esecntor  bad  no  power  to  borrow 
jAxaief  on  his  note  or  otherwise  for  the  pur- 
pMe  of  Improving  inch  estate.  Oonnsel  ar^ 
gned  that  the  aecutor  had  power  to  borrow 
money  to  pay  debts,  and  that,  having  snch 
power,  the  lender  was  not  obliged  to  see  to 
Its  aj^tUcatlott.  This  argmn«it  la  contndtfr 
torj  to  the  complainant's  case;  which  is  based 
upon  the  ground  that  Bartholomew  was  lend- 
ing mon^  to  Inq»rove  Mrs.  Lord's  land.  Bar- 
tholomew explicitly  testified  that  that  was 
tbe  only  purpose  for  which  he  lent  It.  Lord, 
on  ttie  contrary,  says  that  the  loans  to  him 
were  personal  loans,  and  that  the  money  bor- 
rowed did  not  go  Into  his  wife's  estate.  In 
either  case  the  argument  Is  untenable. 

It  Is  also  contended  by  complainant's  eotm- 
sel  that  the  money,  having  been  lent  to  a  mar^ 
ried  woman  for  the  benefit  of  her  estate,  Is 
diBigeable  against  that  estate  The  arga- 
ment  Is  ^eclally  applicable  to  the  note  of 
Oeorge  B.  Lord  fcnr  $1,000  dated  November 
10,  1882,  and  bis  rectipt  for  f 500  dated  De- 
cember 22,  1882;  both  of  them  having  been 
^ven  shortly  before  Mrs.  Lord's  death.  Of 
coarse,  It  has  no  application  to  tbe  money 
lent  to  Lord  aftw  she  died.  In  point  <it  form, 
the  note  Is  made  to  Lord  personally,  and  the 
receipt  Is  Us  personal  rec^t  To  overcome 
the  presnmptlon  afforded*  by  these  indlca- 
tlwa,  we  have  Bartholomew's  testlmuiy  that 
he  lent  the  mmiey  to  improre  Mrs.  Lord's 
property.  In  the  case  of  the  note,  Lord  tes- 
ttfies  that  the  nKmey  was  lent  to  him.  In 
the  case  of  the  receipt  I  do  not  find  any  ez- 
pHdt  statement  l%e  letter,  if  any,  accom- 
panying the  not^  Is  not  pstAaeeS.  Tbe  letter 


accompanying  the  receipt  throws  no  light 
upon  It  Tbe  reference  In  the  prior  letter  of 
December  ISth  Is  taacHx  too  uncet1:aln  to  war- 
rant a  reasonable  Inference.  On  the  whole, 
the  burden  of  proof  being  on  the  complain- 
ant flJid  both  note  and  receipt  appearing,  np< 
on  their  face,  to  Indicate  that  It  was  the  In- 
tention to  make  Mr.,  and  not  Mrs.,  Lord  the 
debtor,  I  do  not  think  tbe  craii^naiits  have 
made  oot  a  case.  If  th^  had,  the  cause  of 
action  established  against  Mrs.  Lord  would 
have  been  one  tot  mcmey  lent  and  would 
have  been  long  since  barred  by  the  statute  of 
limitations.  I  cannot  oaderstand  how  her 
estate  could  be  charged  with  a  debt  no  longer 
enforceaUe. 
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BUSSBLL  V.  WHKNTZ  et  aL 
(Court  of  Appeals  of  Maryland.  June  20, 180&) 

WILLS— CONSTRtJCnON. 
Under  a  will  giving  to  testator's  wife  "all 
the  residue  of  my  estate,  iDcludlng  all  my  prop- 
ertar,  both  real,  personal,  or  mlxe^  to  have  and 
to  hold  and  dispose  of  u  she  may  see  fit  while 
she  remaina  single,  and,  at  her  death  or  mar- 
riage,  the  remaining  property  is  to  be  equally 
divided  lietween  my  two  daoraters,"  the  widow 
takes  only  a  life  estate, In  the  realty,  with  no 
power  to  dispose  of  the  revorrion. 

Appeal  from  circuit  court,  Anne  Amndel 

county;  Jones,  Judge. 

Bill  by  Virginia  Russell  against  Bobert  L. 
Wemta  and  others.  From  a  decree  for  de- 
fendants, complainant  appeals.  Affirmed. 

Argued  het<ae  McSHBBBY,  C.  J.,  and 
BRYA^,  FOWL&B,  BBISCOB,  PAO%  BOYD, 
and  PEARCE,  JJ. 

James  M.  Munroe,  for  appellant  James 

R.  Brashears,  for  appellees. 

PAQB,  J.  Jesse  Russell,  beli^  seised  and 
possessed  of  real  and  personal  property,  died 
in  the  year  18»4.  He  left  a  will.  In  wtaldi, 
after  providing  for  debts  and  funeral 
penses,  he  makes  "distribution"  of  his  estate  . 
by  two  paragntphs:  Plrstr  he  bequeaths  to 
hte  son,  Oeorge  W.  Russell,  the  sum  of  fSOO, 
to  be  paid  out  of  a  certain  policy  of  life  ^• 
suraDce.  The  second  is  as  follows:  "Item 
second.  I  bequeath  unto  my  present  wife, 
Vli^nla  Russell,  an  the  residue  of  my  estate, 
Inelodlng  alt  my  proper^,  both  real,  person- 
al, or  mixed,  to  have  and  to  hold  and  dispose 
off  [sic]  as  may  see  fit  while  she  remains 
Bln^e,  and,  at  her  death  or  marriage,  the  re- 
maining property  Is  to  be  equally  divided  be- 
tween my  two  daughters,  Grace  A.  Buss^ 
and  Janle  Y.  Bussell."  Bia  wife  was  named 
executrix,  and  acted  as  snch.  Orace  Bussell.- 
havlng  Intermarried  with  Joseph  Schmidt 
died,  childless,  a  few  days  before  her  ftitber. 
George,  a  child  by  bis  first  marriage,  and  Jes- 
sie V.  survived  him.  and  are  yet  living.  The 
appellees  ccmtend  that  Virginia  Russell,  un- 
der the  second  clause  of  the  wiU,  acquired 
only  a  life  estate  In  the  realty,  ^th  power 
to  dispose  of  that  interest  and  no  more^  and 
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that  the  daughters  took  a  rested  Interest  la 
the  remainder.  The  contention  of  the  appel- 
lant Is  that,  the  power  of  disposition  being 
without  limitation,  the  widow  took  a  fee;  or, 
if  It  be  held  she  acquired  only  a  life  estate, 
the  full  exercise  of  the  power  conferred  on 
her  would  be  eCTectnal  to  convey  s  fee-aimple 
title  in  the  roTerslon. 

It  Is  needless  for  us  to  say  that  In  deter- 
mining these  questions,  as  In  all  other  cases 
where  the  construction  of  wlUs  Is  luTolved* 
the  primary  object  la  to  discover  the  Inten- 
tion of  the  testator,  and  give  It  effect.  If  pos- 
sible. If  the  language  employed  by  the  tea* 
tator  be  such  as  to  render  It  Impossible,  with 
any  degree  of  precision,  to  flx  what  that  In- 
tention is,  the  doubt  must  be  resolved  by  In- 
voking the  aid  of  well-settled  rules  of  con- 
struction. Tayloe  v.  Mosher,  29  Md.  451.  So 
far,  as  to  what  estate  he  intended  his  widow 
to  take,  the  words  of  the  will  leave  no  room 
for  doubt  As  was  said  by  this  court  In 
dark  V.  Tennlsoo,  33  Md.  93,  where  the  de- 
vise was  to  the  wife,  "so  long  as  she  remains 
my  widow;  at  her  death  to  be,"  etc.:  "The 
plain  Intent  of  the  testator  was  that  the  wid- 
ow should  have  the  property  no  longer  than 
widowhood.  It  is  equally  dear  that  the  lim- 
itation over  Is  In  favor  of  the  testator's  chil- 
dren, who  were  the  primary  objects  of  his 
bounty  after  giving  her  the  preceding  estate." 
He  failed  in  that  case  to  limit  it  over  to  them 
after  her  marriage,  biit  the  court  held  It  to 
be  necessary,  to  carry  out  the  plain  intent,  to 
CMistme  the  will  as  giving  the  estate  to  the 
children  on  the  termination  of  the  wife's  es- 
tate, whether  that  be  by  her  marriage  or  her 
death.  In  the  case  at  bar,  the  limitation  is 
in  express  words,  "at  her  death  or  marriage," 
etc.,  the  property  is  to  go  to  the  two  daugh- 
ters. If  the  words  Just  referred  to  were  all 
the  devise  contained,  there  could  be  no  ques- 
tion as  to  the  proper  construction  of  the  par- 
agraph. But  there  are  others.  The  language 
is:  "I  bequeath  •  ♦  •  all  the  residue  of 
my  estate,  •  •  •  real,  personal,  or  mix- 
ed, to  have  and  to  hold  and  dispose  of  as  she 
may  see  fit,  while  she  remains  single,  and, 
a.\  her  death  or  marriage,"  etc  These  words 
are  very  broad,  but  they  are  not  clear.  Do 
they  confer  upon  the  widow  a  power  to  dis- 
pose of  the  property  for  the  period  she  should 
remain  single,  or  a  power  while  she  remained 
single  to  dispose  of  the  whole  estate,  Includ- 
ing the  reversion?  The  language  employed 
may  imply  the  one  or  the  other,  and,  that  be- 
ing so,  we  must  Inquire  what  were  the  pur- 
poses the  testator  had  In  mind  when  he  wrote 
his  win,  and  from  his  language,  when  con- 
sidered in  the  light  of  these  purposes,  as- 
certain his  Intention;  for,  after  all,  upon  his 
Intention,  legally  and  i«vperly  ascertained, 
must  depend  the  scope  and  extent  of  the 
power. 

At  the  time  of  making  his  will  the  testator 
bad  three  children,— one  a  sou  by  a  former 
marriage;  the  others,  two  daughters  by  the 
ket  man^age.  One  U  tlie  daughters  died  a 


short  while  before  her  father,  leaving  a  hus- 
band, but  no  children.  Her  death  caused 
him  to  make  no  alteration  In  his  wllL  There 
Is  an  evident  purpose  on  the  part  of  the  tes- 
tator to  remember  and  provide  for  each  mem- 
ber of  his  family.  By  the  first  paragraph  he 
bequeaths  to  his  son  a  sum  of  money,  and 
explains  why  he  had  not  left  him  more  of  his 
estate.  The  entire  residue  he  devotes  to  the 
uses  of  his  wife  and  her  two  children.  As  to 
them,  his  primary  object  was  to  provide  for 
the  wife  during  her  life,  ^vlded  she  remain- 
ed bis  widow.  He  Intended  she  should  enjoy 
the  estate  as  long  as  she  remained  his  widow. 
It  was  not  a  large  estate,  and  he  must  have 
thought  that  all  the  residue  would  be  requir- 
ed to  make  her  comfortable,  and  to  enable 
her  to  supply  the  needs  of  the  daughters. 
It  also  seems  clear  to  us  that  he  desired  his 
children  to  take  the  estate  after  the  iuterest 
of  the  widow  had  terminated  by  marriage  or 
death.  It  was  part  of  the  "distribution"  he 
Intended  to  make  of  his  estate,  or.  In  other 
words,  part  of  his  scheme  of  division,  which 
was  a  separate  bequest  for  the  son,  a  life  es- 
tate or  during  widowhood  in  the  residue  for 
the  widow,  with  remainder  to  the  daughters. 
It  was  a  disposition  that  commends  Itself  as 
wise  and  proper  under  the  circumstances. 
Can  It  be  entertained  for  an  Instant  that  he 
Intended  to  modify  the  whole  plan,  by  con- 
ferring upon  bis  widow  a  power  of  dlspo^* 
tlon  of  the  reversion,  whereby  she  could  de- 
feat the  rights  of  her  daughters,  appropriate 
the  estate  to  her  own  uses,  bequeath  or  de- 
vise It  at  will,  ai^i  defy  the  wish  of  her  hus- 
band that  she  should  retain  the  estate  only 
BO  long  as  she  remained  unmarried!  The 
possession  of  such  a  power  would  be  incon- 
sistent with,  and  would  defeat  every  Intent 
expressed  In  or  to  be  gathered  from,  the  will. 
No  such  Interpretation  should  be  placed  upon 
words  which,  as  we  have  seen,  are  ambigu- 
ous. All  the  clauses  and  every  word  in  a 
will  should  receive  such  a  construction  as 
that,  while  effect  is  given  to  each,  they  are 
all  made  to  harmonize  with  each  other,  so  as 
to  reach  the  general  plan  or  scope  of  the  en- 
tire will.  If,  however,  the  clause  In  question 
be  construed  so  as  to  confer  on  the  widow 
only  the  right  to  dispose  of  the  estate  to  the 
extent  of  the  interest  she  takes  in  the  estate, 
It  will  harmonize  with  all  the  pravislons  of 
the  win  and  all  the  Intents  to  be  gathered 
therefrom. 

But  it  is  cMiteoded  that  the  words,  "the  re- 
maining property,"  should  be  regarded  as  in- 
dicating that  the  testator  intended  that  the 
appellant  should  have  the  right  to  diminish 
the  corpus  of  the  estate.  But  we  do  not  ac- 
cept this  view.  The  wiU,  evidently,  was  not 
drawn  by  one  accustomed  to  the  pr^Muatlon 
of  such  Instruments.  The  words  em^oyed 
were  not  chosen  with  regard  to  technical 
meaning.  The  property  that  passed  und^ 
the  second  item  comprehended  both  realty 
and  personalty.  All  of  it  was  liable  to  waste 
or  decay.    Some  jj^ortloni  id  it,  doubtleaai 
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would  deteriorate  hy  Its  ose,  and  other  arti- 
cles were  of  such  nature  that  their  use  waa 
their  consumption.  In  view  of  the  general 
and  particular  Intents  of  the  will,  ft  Is  not 
■training  the  constmctioii  of  these  words  to' 
regard  them  as  Indicating  the  Intention  of  the 
testator  that  his  widow  should  not  be  ac- 
countable for  such  loss  or  waste  as  might  re- 
sult from  her  personal  enjoyment  of  the  projH 
erty.  The  construction  we  have  thus  placed 
upon  the  terms  of  this  will  is  In  line  with  all 
the  authorities.  The  counsel  for  the  appel- 
lant has  relied  strongly  on  the  cases  of  Ben- 
each  T.  Clark.  49  Md.  604,  and  Foos  t.  Scarf. 
06  Md.  810.  The  propositions  announced  in 
those  cases  we  do  not  question.  They  affirm 
that  when  an  estate  Is  given  generally,  with 
power  of  disposition,  the  devisee  or  legatee 
takes  a  fee;  but  when  the  iwoperty  Is  given 
tor  Ufe  expressly,  and  there  be  annexed  "a 
power  of  disposition  of  the  reversion,"  the 
first  taker  takes  but  a  life  estate  with  the 
power  annexed.  These  cases  differ  from  the 
case  at  bar  In  the  fact  that  here  there  has  been 
given  no  power  to  dispose  of  the  reversion, 
but  only  a  power  to  dispose  of  the  interest 
that  the  widow  took  under  the  will;  that  Is 
to  say,  of  the  life  estate.  The  principle  we 
now  api^y  Is  that,  where  a  testator  has  given 
In  express  terms  an  estate  for  Ufe  with  a 
power  of  disposition  annexed,  with  remain- 
der over,  the  words  conferring  the  power, 
though  absolute,  may  be  qualified  by  re- 
straining  words  connected  with  and  explain- 
ing them,  BO  as  to  confer  only  such  absolute 
disposal  as  a  tenant  for  life  may  make.  In 
such  case,  a  power  to  dispose  of  the  rever- 
sion, and  thereby  deprive  the  remainder-man 
of  his  interest,  would  be  wholly  Inconsistent 
with  the  intent  to  grant  an  estate  not  to  en- 
dure beyond  life,  and  It  should  be  so  held, 
unless  there  Is  a  clear  purpose  manifested  in 
the  will  that  the  power  shall  extend  to  the 
disposal  of  the  reversion.  These  principles 
are  maintained  In  the  cases  cited  by  this 
court  in  Benesch'B  Case,  49  Md.  {i04,  SOS; 
Smith  T.  Bell,  6  Pet  78;  Brant  v.  Iron  Co., 
96  U.  S.  326;  Bradley  v.  Westcott,  18  Ves. 
450;  Lewis  v.  Palmer,  48  Conn.  4B4.  It  fol- 
lows from  what  we  have  said  that  the  decree 
must  be  affirmed.  Decree  affirmed,  with 
Gosta. 


ft  (fl  B.  L  418) 

TAN  ZANDT  et  al.  v.  QABBBTSON. 

<Snpreme  Court  of  Rhode  Island.    Sept  2&, 

1899.) 

WnXft-nTLO  TO  land— BLBCnON->CONTBR- 
nON— BPECIFIO  PERFORUANCK-SUFn- 
CIENCT  OF  VENDOR'S  TITLE. 

1.  BeneSdaries  entitled  to  the  proceeds  of 
land  directed  to  be  sold  by  an  execntor  under  a 
power  of  sale  contained  in  a  will  do  not  ac- 

8 aire  l^al  title  to  such  land  m^ely  by  ezecnt- 
ig  a  contract  to  Bell  It,  as  evidence  of  their 
decttoti  to  reject  the  provisions  in  the  will  (or 
a  ssle  and  dlstrlbntlon  by  the  execntor,  and  a 
•ooseqoent  reconversion  of  the  estate  Into  realty. 
9l  u  an  action  for  spedfle  performance  of  a 


contract  for  the  sale  of  leal  estate,  Tendea 
cannot  be  compelled  to  take  the  eqnltaUa  tiae 
withoQt  the  legal  title. 

Action  by  Lydia  B.  Van  Zandt  and  others 
against  Frederick  F.  Oarretton  for  spedfle 
performance.  Dismissed. 

Saml.  B.  Honey,  for  complainants.  Wm. 

P.  Sheflldd,  toe,  re^ondent 

8TCNESS,  J.  This  bOl,  for  the  spedfle  per- 
formance of  a  contract  by  the  respondent  to 
purchase  certain  r^  estate  In  Newport  was 
before  the  court  in  June  last  48  AtL  683. 
It  waa  then  contended  by  the  complainants 
that  a>  they  are  all  the  beneficiaries  under 
a  power  of  sale  of  the  land  in  question,  the 
legal  title  was  vested  In  them  under  the  stst- 
ute  of  uses.  Our  decision  was  that  there  was 
no  devise  of  the  legal  title  upon  which  the 
statute  could  operate  to  carry  the  title  over  to 
the  beneficiaries;  hence,  the  complainants 
could  not  give  the  respondent  the  legal  title 
to  the  estate,  which  remains  In  the  testator's 
heirs  at  law,  subject  to  be  devested  by  a  sale 
under  the  power;  and  that  the  court  could 
not  compel  him  to  take  a  mere  equitable  title, 
however  complete  It  might  be  as  such.  Con- 
ceding the  correctness  of  the  decision  so  far, 
the  complainants  now  claim  that  they  are 
entitled  to  a  decree  upon  the  ground  (not 
then  presented)  that  they  hold  the  legal  title, 
by  reason  of  their  election  to  reject  the  pro- 
vision for  a  sale  and  distribution  of  proceeds 
by  an  administrator,  and  the  consequent  re- 
conversion of  the  estate  into  realty,  which 
election  is  evidenced  by  th^r  contract  to  selL 
Assuming  the  fact  of  a  complete  election, 
they  that  Ipso  facto,  the  legal  title 

vests  In  them.  In  support  of  this  claim  they 
rely  on  Craig  v.  Leslie,  8  Wheat  564,  and  the 
cases  cited  In  7  Am.  &  Eng.  Bnc.  Law  (2d 
Ed.)  p.  481,  notes  0,  12.  We  have  examined 
the  numerous  cases  so  cited,  and,  with  one 
exception,  they  sustain  no  such  proposition. 
It  must  be  borne  In  mbid  that  the  doctrines 
of  conversion  and  reconversion  are  purely  eq- 
uitable, and  are  enforceable  only  In  a  court 
of  chancery  Jurisdiction.  T^ie  complainants* 
claim  rests  upon  a  confusion  of  equitable  and 
legal  estates,  which  the  court  has  been  obliged 
carefully  to  obseiTe,  for  the  reason  that  unless 
the  legal  estate  in  this  .case  could  be  transfer- 
red, it  could  not  decree  q)eclflc  performance. 
We  fully  agree  with  the  complainants  that 
in  equity  the  beneficial  Interest  In  property  Is 
the  contn^ng  and  the  real  Interest  If  this 
case  Involved  only  equitable  rights,  we  would 
not  hesitate  to  say  that  the  beneflclariefl  are 
the  real  owners  of  the  property,  and  to  deal 
with  them  accordingly.  While  this  Is  a  bill 
In  equity,  It  calls  for  action  on  a  legal  title, 
and  so  the  court  Is  not  free  to  deal  with  the 
parties  simply  on  the  baals  of  equitable  rights. 
Without  discussing  the  cases  In  detail.  It  la 
enough  to  say  that  OriUg  v.  Leslie,  all  of  the 
English  cases,  and  most  of  the  Amerlcai. 
cases  won -proceedings  in  equity.  In  which 
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the  courts  decided  the  equitable  rights  of  the 
parties.  Some  of  them  have  general  expres- 
ilons  about  tbe  property  Teetii^  In  or  belong- 
ing to  the  beneficiary  on  election,  but,  as  tbe 
remarks  of  a  court  must  be  considered  with 
reference  to  the  case  before  It,  It  will  be  found 
that  such  expressions  relate  only  to  tbe  equi- 
table rights.  Not  one  of  the  cases  decides 
that  the  legal  title  will  vest  In  a  beneficiary 
by  his  own  act  of  election.  In  Biggs  v.  Pea- 
cock, 22  Oh.  DlT.  284,  the  contrary  Is  implied. 
Jeesel,  M.  R.,  said:  "Here  the  estate  Is  con- 
verted into  personalty,  and  Hie  cestuis  que 
trustent  are  only  entltied  to  shares  In  the  pro- 
ceeds. Although,  no  doubt,  If  all  are  of  age 
and  Bui  Juris,  they  could  call  upon  the  trustee 
to  convey  the  estate  to  them,  yet  none  of 
them  has  a  right,  In  opposition  to  the  others, 
to  Insist  upon  partition  being  made  of  It, 
which  would  be  dealing  with  It  as  If  It  were 
real  estate."  Cotton,  L.  J.,  said:  "True,  If 
all  the  cesttds  que  trustent  a^eed,  they  might 
call  upon  the  trustees  to  convey  the  estate  to 
them,  and  then  there  would  be  a  reconversion 
Into  real  estate."  In  that  case  all  the  cestuis 
did  not  agree,  but,  even  If  they  had  agreed, 
the  case  recognizes  the  necessity  of  a  convey- 
ance of  the  legal  estate  In  order  to  give  them 
full  title.  Tlie  same  doctrine  was  recognized 
In  Taylor  v.  Taylor,  0  B.  I.  119,  where  the 
complainant,  having  tbe  entire  beneficial  es- 
tate, brought  a  bill  to  compel  a  trustee,  char- 
ged with  no  active  duty,  to  convey  the  legal 
title  to  him,  aud  the  court  so  ordered.  Is 
there  such  magic  In  a  reconversion  by  an  act 
of  election  that,  ipso  facto,  the  beneficiary  Is 
vested  with  a  legal  title,  while  a  beneficiary 
tmder  an  express  devise  or  grant  must  apply 
to  the  court  for  a  conveyance  of  It?  Most  of 
the  American  cases  cited,  other  than  those 
In  equity,  decided  that  there  had  been  no  elec- 
tion, and  BO,  of  course,  they  could  not  decide 
that  the  legal  title  vested.  Other  cases  have 
arisen  on  agreed  facts,  action  for  account^  ap- 
peal from  surrogate's  decree,  etc.,  to  deter- 
mine rights  of  parties  in  distribution,  which 
do  not  Involve  the  vesting  of  a  legal  title. 
De  Vaughn  v.  McLeroy,  82  Qa.  687,  10  S.  R 
211,  appears  to  have  l>een  an  action  at  law 
for  possession,  but  under  code  provisions 
which  allow  cestuis  que  trustent  to  sue  on 
their  equitable  title.  In  Shallenberger  v.  Ash- 
worth,  25  Pa.  St  152,  it  was  held  that  on  elec- 
tion the  title  vested  in  the  legatee,  the  tes- 
tfltor's  daughter.  The  court  seems  to  have 
applied  the  equitable  doctrine  to  an  action 
at  law;  but  whether  the  daughter  was  tbe 
only  heir  at  tbe  time,  so  that  the  legal  and 
equitable  titles  merged.  Is  not  clear,  and  the 
opinion  offers  no  reason  or  authority  In  Its 
support.  In  Armstrong  v,  McKelvey,  104  N. 
y.  179,  10  N.  E.  266,  Finch,  J.,  said:  "It 
may  well  be  that  while  the  reconversion 
changed  tbe  defendants  from  legatees  of  mon- 
ey to  devisees  of  land,  the  change  did  not 
devest  tbe  beirs  at  law  of  their  legal  title, 
and  Ipso  facto  tramifer  that  title  to  the  de- 


fendants, as  might  easily  be  held  where  the 
devisees  and  heirs  at  law  were  absolutely 
identical  But  that  inquiry  need  not  be  pur 
sued.  The  legal  title  which  descended  was 
purely  formal,  utterly  barren  and  naked,  and 
the  effect  of  the  defendants'  election  was,  at 
least,  to  vest  In  them  the  equltatde  owner- 
ship of.  and  the  entire  beneficial  interest  In, 
tbe  land,  and  enable  them  at  any  moment  to 
require  and  compel  from  the  holders  of  tbe 
formal  title  Its  complete  transfer."  As  that 
was  a  suit  against  tbe  devisees  for  debts  of 
the  testator,  it  was  not  necessary,  under  code 
provisions,  that  they  should  have  the  legal 
title;  and  hence  what  we  have  quoted,  like 
most  of  tbe  remarks  relied  on  by  tbe  com- 
plainants, is  dictum,  but  we  have  quoted  It 
because  it  points  out  so  clearly  tbe  distinc- 
tion which  the  complainants  lose  sight  of,  but 
which  is  vital  In  this  case.  In  common 
speech,  every  one  wonid  say  that  the  equi- 
table owner  Is  the  owner.  No  one  would 
say  that  an  heir  holding  the  bare  legal  title 
owned  any  interest  In  an  estate.  And  yet, 
until  tbe  law  of  real  estate  is  simplified,  that 
legal  title  has  an  Importance  which  we  cannot 
Ignore.  Let  us  apply  a  simple  test  Suppose, 
before  the  act  allowing  equitable  pleas  in 
actions  at  law,  the  respondent  had  taken  this 
title,  and  tbe  heirs  had  brought  ejectment 
against  him  on  the  legal  title;  what  defense 
could  be  have  made?  That  he  was  entitled 
to  the  possession?  The  court  would  have  re- 
plied that  under  the  will  he  was  entitled  only 
to  proceeds  of  sale;  that  reconversion  was  an 
equitable  doctrine,  which  courts  of  law  could 
not  administer.  He  would  have  been  obliged 
to  resort  to  equity  to  get  In  the  legal  title. 
Now,  In  specific  performance  this  Is  Just  the 
chance  that  the  court  will  not  require  one  to 
toke.  One  cannot  be  compelled  to  take  a  title 
which  he  caa  maintain  only  by  a  suit  In  eq- 
uity, even  though  such  suit  must  be  success- 
ful. Tbe  vendor  must  offer  a  title  which  wlU 
give  the  vendee  a  secure  possession  both  In 
law  and  equity.  If  anything  Is  to  be  done  to 
get  In  tbe  complete  title,  tbe  vendor  Is  the 
one  to  do  It  Hence,  it  was  held  In  Read  v. 
Power,  12  R.  I.  16,  approved  In  Sprague  v. 
Sprague,  13  R.  I.  701,  that,  although  the  ven- 
dor holds  the  full  equitable  title,  he  Is  not  en- 
titled to  a  decree  for  specific  performance 
until  tbe  estate  Is  perfected  by  a  conveyance 
from  the  trustee.  In  this  case.  If  there  Is  to 
be  a  sale  under  the  will,  it  must  t)e  by  an 
administrator.  If  the  beneficiaries  do  not 
want  such  a  sale,  but  want  to  dispose  of  the 
estate  themselves,  they  must  get  iu  the  legal 
title  before  they  can  enforce  a  contract  of 
sale.  There  ml^t  be  little  risk  In  buying 
the  equitable  estate,  as  against  a  bare  legal 
title,  for  the  eqoitieB  would  go  to  the  pur- 
chaser, but  that  is  a  matter  for  him  to  de- 
termine. We  hare  only  to  say  that  he  can- 
not be  compelled,  on  a  contract  for  tbe  full 
estate,  to  take  the  eanltable  without  the  legal 
Utla. 
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(21  n.  I.  B77) 

BHODB  ISLAND  SOC.  FOR  BNCOURAOB- 
MENT  OF  DOMESTIC  INDUSTRY  T. 
TOWN  COUNCIL  OF  CRANSTON. 

(Bo^eme  Oonrt  of  Rhode  Island.  Oct.  4. 1860.) 

INTOXICATIlfa  UQU0R8. 
A  petitioD  for  a  writ  of  certiorari  to  •  town 
eoundl  whidi  has  gniDted  a  liceose  to  sell  in- 
bakating  liquors  will  not  be  considered  unleea 
it  appean  tfiat  the  petitioner  owns  the  sreater 
part  of  the  land  within  200  feet  of  the  hoUd- 
ing  for  which  the  license  was  granted. 

Petition  by  the  Rhode  Island  Society  for 
the  Encouragement  of  Domestic  Industry  for 
a  writ  of  certiorari  to  the  town  council  of 
Cranston,  who  had  granted  a  petition  tor  a 
license  to  sell  intoxicating  liquors.  Accord- 
ing to  the  plat  of  the  land,  within  200  feet 
of  the  building  for  which  the  license  was  re- 
quested, which  was  admitted  as  evidence,  the 
petitioner  owned  16,868  feet,  Anthony  Cor- 
coran owned  17.563,  and  the  Cranston  Print 
Works  owned  7.416  feet;  a  total  of  41,84,7 
feet.  The  total  area,  exduslTe  of  streets, 
was  103,0i^  feet  Heard  oo  motion  to  quash 
writ,  and  writ  quashed. 

Bradley  &  Angell,  for  petltlonw.  George 
J.  West,  for  respondents. 

HATTESON,  J.  Hie  coort  at  the  former 
hearing  (25  AtL  667),  In  oremdlng  the  mo- 
tion of  the  respondents  to  dismiss  the  petl- 
tkm,  recognised  the  petitioner  as  a  proper 
par^  to  prosecute  the  same,  because  of  the 
allegation  contained  therein  that  the  peti- 
tioner, the  Cranston  Print  Works,  and  An- 
thony Corcoran  were  the  owners  and  oc- 
cupants of  the  greater  part  of  the  land  with- 
in aoo  feet  of  the  bolldhig  and  place  for 
which  the  Ucense  was  requQBted,  and  as  such 
owners  and  occupants  bad  filed  their  objec- 
tions with  the  town  council  to  the  granting 
of  the  petition.  The  testimony  Introduced 
by  the  respondents  at  the  present  hearing 
shows  that  said  petitioner,  said  print  works, 
and  said  Corcoran  do  not  own  the  greater 
part  of  the  land  within  said  200  feet  We 
are  therefore  of  the  opinion  that  the  petition- 
er cannot  be  regarded  as  a  proper  party  to 
prosecute  the  petition,  any  more  than  any 
other  person  who  might  see  fit  to  object  to 
the  granting  of  the  license  could  be  so  re- 
garded. The  petition  must  therefore  be  dis- 
missed. 


(21  R.  I.  426) 

In  re  TXLTON  et  aL 

(Supreme  Coort  of  Rhode  Island.   Oct.  6,  1809.) 

WILLS— LIFE  ESTATE  WITH  POWER  OF  DIS- 
POSITION—FAILURE  TO  BXBRGISB 
POWER— LIMITATIONS  OVER. 

Testator  nrade  the  following  provision  for 
his  wife:  "Subject  to  the  payment  of  my  Juat 
debts  and  all  proper  chai^reB  against  my  estate, 
I  give,  devise,  and  bequeath  unto  my  wife  all 
my  property,  whatsoever  and  wheresoever,  be- 
loogiag  to  me  at  my  ^cease,  whether  acquired 


before  or  after  the  execution  of  this  wtn,  to 

be  by  her  used  and  dhpo&ed  of  dnrintr  her  nat- 
ural life  precisely  the  same  as  I  might  do  my- 
self were  I  living;  haetr  giving  her  fnll  power 
to  sell,  exchange,  Invest,  and  rduivest  the  same, 
and  to  use  ana  consume  the  principal  as  well  as 
Income  thereof  at  her  pleasure,  and  on  sale 
thereof  to  execnte  all  needful  deeds  for  the  con- 
veyance thereof."  He  then  gave  a  power  of 
appointment  to  the  wife  by  wlli  made  after  his 
decease,  and  made  certain  dispodtioos  of  the 
estate  in  case  she  should  not  survive  htm,  or 
should  survive  but  leave  no  vrlll.  or  should  not 
dispose  of  the  whole  of  the  then  remaining  prot)- 
erty.  Held,  that  the  wife  took  a  life  estate  only, 
with  power  of  disposition,  and  not  an  absolute 
estate,  and  that  the  limitations  over  were  valid, 
and  took  effect  on  her  death  without  having 
exercised  the  power  of  appointment 

Petition  of  Frederick  W.  Tllton  and  an- 
other for  the  construction  of  the  will  of 
Thatchn  Thayw,  deceased;  Will  construed. 

Darius  Baker  and  OlaA  Bordlck,  for  peti- 
tioners. 

UATTESON,  a  J.  This  Is  a  case  stated  for 
an  opinion  of  the  court  The  case  arises  as 
f(rilows:  niatcher  Thayer,  late  of  Newport, 
died  March  17,  18M.  By  his  wlU  he  made 
provision  for  his  wife  as  follows:  "Subject 
to  the  payment  of  my  Just  debts  and  all  pn^ 
«c  diarges  against  my  estate,  I  ^ve,  dr^ise, 
and  bequeath  vnto  my  wife,  BUsa  D.  W. 
Thayer,  all  my  pcaperty,  whatsoever  and 
whweeoevert  belonging  to  me  at  my  decease, 
whether  acquired  before  or  after  the  execu- 
tion of  this  win,  to  be  by  her  used  and  dis- 
posed of  daring  her  natural  life  predsely  th> 
same  as  I  might  do  myself  were  I  living;  here- 
by giving  her  full  pow«r  to  sell,  exchange,  in- 
vest and  reinvest  the  same,  and  to  use  and 
consume  the  principal  as  well  as  Income  there- 
of at  her  pleasure,  and  on  sale  thereof  to  exe- 
cnte all  needful  deeds  for  the  conveyance 
thenot"  Following  this  provition  Is  a  power 
of  ain>ointment  oybx  the  estate  by  will  made 
after  the  testator's  decease,  given  to  the  wife, 
and  certain  dispositions  of  the  estate  In 
case  the  wife  should  not  snrvlve  the  testator, 
or  should  survive  but  leave  no  will,  or  should 
not  dispose  of  the  whole  of  the  then  remain- 
ing property,  Eliza  D.  W.  Thayer,  the  widow 
of  Thatcher  Thayer,  died  May  26,  1899,  leav- 
ing a  last  will  and  testament  executed  sub- 
sequently to  the  decease  of  her  husband,  but 
without  exercising  In  it  the  power  of  appoint- 
ment conferred  on  her  by  her  husband's  will, 
except  as  to  certain  articles  of  furniture. 
The  peUUoners,  Frederick  W.  Tilton  and 
Francis  B.  Peckham,  are  the  present  execu- 
tors of  the  will  of  Thatcher  Thayer,  and  said 
Peckham  Is  also  the  sole  execittor  of  the  will 
of  Eliza  D.  W.  Thayer. 

A  question  as  to  the  construction  to  be  giv- 
en to  the  clause  in  the  will  of  Thatcher  Thay- 
er which  we  have  quoted  has  arisen.  On  the 
one  hand,  It  is  claimed  that  Its  effect  was 
to  give  to  his  wife  a  life  estate  In  his  proper- 
ty, with  power  of  dlsftosltion,  and  that  the 
estate  remaining  at  her  death,  and  not  dispos- 
ed of  by  her  will,  belongs  to  the  executors  of 
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tbe  win  of  Thatdier  ^hayer*  and  dhonM  be 
dlstrlbated  In  accordance  with  tlie  terms  ot 
tbat  Instrument  On  the  other  hand.  It  la 
contended  that  the  effect  of  the  clause  was 
to  give  an  absolute  estate  In  the  propnty  to 
Eliza  D.  W.  Thayer,  and  that  It  should  be  dis- 
tributed as  Intestate  estate  among  her  next 
of  kin.  The  said  Tllton  and  the  Bald  Peck- 
bam  hare  agreed  In  stating  the  foregoing  facts 
and  claims  tov  the  opinion  of  the  court  on 
the  following  questions,  Tlx.:  (1)  Was  the 
estete  given  to  Eliza  D.  W.  Thayer  by  the 
will  of  Thatcher  Thayer  an  estete  for  life 
only,  with  power  of  disposition?  or,  (2)  was 
tbe  estate  so  given  to  her  an  absolute  estate, 
and  were  the  limitations  over  as  contained  In 
his  will  Tola? 

We  tblnk,  as  contended  by  counsel  for  Mr. 
TUton,  that  the  Intention  of  Thatcher  Thayer 
was  to  give  his  wife  a  life  estate,  though  with 
OS  ample  power  of  disposition  as  he  could 
confer  upon  her.  If  be  Iiad  intended  to  give 
her  the  property  absolatcly.  It  would  have 
been  unnecessary  to  give  her  Q>eciflcally  pow- 
er to  sell,  exchange.  Invest,  and  reinvest,  and 
to  use  and  consume  the  principal  as  well  as 
the  income,  and  to  execute  deeds  for  the 
conveyance  thereof;  and  the  disposltlotts  of 
the  estete  on  the  decease  of  the  wife  are 
consistent  only  with  the  teklng  by  her  of  an 
estete  for  Ufe.  It  is  a  familiar  fHinctple  that 
effect  Is  to  be  given  to  the  Intention  of  the 
testetor,  when  ascerteined,  unless  contrary  to 
the  esteblished  rules  of  law. 

It  Is  contended  on  the  part  of  the  counsel 
for  Sir.  Peck  bam  that  effect  cannot  be  given 
to  the  testetor's  intention,  because  of  the  ab- 
solute power  of  disposition  given  the  wife, 
which  renders  the  limitations  over  after  her 
death  void,  and  converte  the  life  estate  Into 
an  absolute  ownership.  The  authorities  on 
this  question  are  In  conflict.  The  question 
was  considered  by  this  court  in  Bhode  Island 
Hoi^ltal  Trast  Co.  v.  Commercial  Nat  Bank. 
14  B.  I.  625,  in  which  the  rule  was  esteblished 
that  when  there  Is  a  testamentary  gift  ex- 
pressly limited  to  the  donee  for  life,  and  a 
superadded  power  given  to  the  donee  to  sell 
and  appropriate  the  proceeds,  the  power  will 
not  enlarge  the  Interest  of  the  first  taker  Into 
an  absolute  Interest  In  that  case  the  gift 
to  the  first  teker  was  expressly  limited  for 
life,  while  in  the  present  Instence  the  gift 
is  not  In  terms  for  life;  bnt  the  testetor's  in- 
tention Is,  we  think,  so  clear  that  Mrs.  Thayer 
was  to  teke  a  life  estete,  that  we  do  not  re- 
gard this  dlfCerence  as  material.  In  Re  Klm- 
baU's  Will.  20  B.  I.  01»,  40  AtL  847,  re- 
ferred to  by  counsel,  In  which  the  court  used 
the  expression,  "An  absolute  power  of  dispo- 
sition in  the  first  teker  renders  the  Ilmltetlons 
over  void,'*  the  gifte  to  the  first  tekers  were 
of  absolute  estetes,  and  not  merely  life  es- 
tates. We  declare  our  opinion,  therefore,  to 
be  that  the  estete  given  to  Eliza  D.  W.  Thayer 
by  the  will  of  Thatcher  Thayer  was  of  an  es- 
tete for  life  only,  with  power  of  disposition, 
and  not  an  absolute  estete 


(n  Ooan.  2tt) 
WILDMAN  T.  WILDMAN. 
(Snmme  Ooort  of  Brrors  of  Oonaeetleiit,  Oct 
5.  1898.) 

mW  TRIAL— NBWIjY-DISOOTHRBD  DViDwraa- 
UOTIOH  TO  AMEND— FAILUBB  TO 
DBCIDB-BPPECT. 

1.  When  plaintiff  executed  volantery  deeds  <^ 
his  property  to  his  sister,  and  judgment  was  en- 
tered against  him  In  an  action  to  set  adds  audi 
deeds  as  forgeries  or  never  validly  executed,  he 
is  not  entitled  to  a  new  trial  on  the  eronna  ot 
newly-diacoTered  evidence  that  his  uster  had 
agreed  to  execute  recouTeyances  ot  tbe  property. 

2.  In  an  action  to  set  aside  voluntary  deeds 
as  forgeries  or  never  validly  executed.  It  appear- 
ed from  defendant's  testimony  that  the  deeds 
were  executed  when  plaintiff  was  under  the  in* 
flneace  of  opiates  adminlfltered  to  him  by  de- 
fendant  while  suffering  mental  distress  from  the 
alleged  infideUty  of  his  wife;  that  plaintiff  bad 
been  in  actual  poasesBlon  of  tbe  property,  and 
Bubsequentl?  executed  a  mortgage  thereon  to 
satisfy  an  alimony  decree  in  a  divorce  proceed- 
ing against  him;  whereupon  idalntifl  applied  to 
amend  his  complaint  to  conform  to  the  proof, 
but  the  court  failed  to  pass  on  such  applicatlMi, 
and  rendered  judgment  against  plaintiff  on  the 
merits.  Beld,  that  since,  by  such  tailore,  plain- 
tiff was  prevented  tiom  dismisidiig  the  suit  withr 
out  prejudice,  he  was  therefon  entitled  to  a  new 
tziaC 

Appeal  from  snperlor  court;  Fairfield  coun- 
ty; Sails  A.  Boblnson,  Judge. 

Bill  by  Alexander  Wlldman  gainst  Sosan 
B.  Wlldman  to  set  aside  certain  jndgmente 
and  for  the  granting  ot  a  new  txlaL  From 
a  judgment  sustalnliig  a  demnrrw  and  6Sa- 
missing  the  Mil.  plaintiff  appeals.  Bereraed. 

The  amended  complaint  is  as  follows:  "(1) 
On  the  ISth  day  of  April,  1896,  the  plaintiff 
brought  an  action  against  this  defendant  by 
writ  and  complaint  a  copy  of  which  is  annex- 
ed hereto,  and  marked  'Exhibit  A,'  and  made  a 
part  of  this  complaint  (2)  Said  writ  and  com- 
plaint was  duly  returned  to  this  court,  and  en- 
tered upon  the  docket  thereof,  and  on  the 

  day  of  May,  1895,  the  defendant  filed 

her  answer  thereto,  a  copy  of  which  Is  an- 
nexed hereto,  and  made  a  part  of  this  com- 
plaint and  marked  'Exhibt  B.'  (3)  Said  ac- 
tion was  tried  at  tbe  September  term,  1896, 
of  this  court,  held  at  Danbnry,  and  on  the 
16th  day  of  October,  1895,  said  court  rendered 
judgment  against  the  plaintiff,  without  coste. 
(4)  Upon  the  trial  of  said  case  the  following 
facte  appeared  as  subsequfflitly  found  by  the 
court:  (a)  The  plaintiff  now  is,  and  for  more 
than  fifteen  years  last  past  has  been,  the  legal 
and  equiteble  owner  and  possessor  of  certain 
real  estete  situated  In  said  Danbury,  describ- 
ed as  follows:  First  piece:  A  certeln  tract 
or  parcel  of  land  located  In  said  Danbury, 
on  Main  street  so  called,  and  bounded  and 
described  as  follows,  to  wit:  North  by  land 
occupied  by  the  Danbury  &  Norwalk  R.  B. 
Company,  easterly  and  southerly  by  land  of 
Mrs.  George  C.  Smith,  and  westerly  by  high- 
way called  Main  street;  together  with  the 
buildings  thereon  standing.  Second  pleca. 
A  certain  tract  or  parcel  of  land  situated 
in  said  town  of  Danbury,  on  Main  street 
so  called,  bounded  and  described  as  foQows, 
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to  wit:  KoTtb  by  land  of  George  Hnll  In  part 
and  In  part  by  land  of  George  Starr,  east  by 
land  of  George  Hull  In  part  and  In  part  by 
Main  street  south  by  passway  called  li- 
brary Place*  in  part  and  In  part  by  land  of 
Frank  Bammn,  and  west  by  land  of  the  Cen- 
ter school  district,  containing  one  acre,  more 
or  less;  together  with  the  buildings  thereon 
standing,  (b)  Said  property  now  Is  of  the 
value  of  $60,000  or  more  above  the  Incum- 
brances thereon,  (c)  In  the  faU  of  1888,  tlie 
plaintiff,  then  a  married  man,  believed  his 
wife  gaflty  of  Infidelity,  tmd  was  seeking  evi- 
dence of  her  guilt  and  contemplating  divorce 
proceedings  against  her  on  that  ground,  (d) 
By  reason  of  this  twilef,  and  the  anzlety 
and  distress  of  mind  resulting  from  it  the 
plaintiff  became  very  nervous,  despondent 
and  sleepless,  (e)  The  defendant  who  Is  the 
only  sister  of  the  plaintiff,  was  perfectly  ac- 
quainted with  talB  condition.  She  adminis- 
tered opiates  to  him.  He  confided  in  her  all 
the  particulars  of  his  domestic  troubles,  and 
Bhe  advised  him  In  regard  thereto,  and  con- 
tinued as  his  confidant  and  adviser  all  through 
his  domestic  troubles.  (0  In  the  fall  of  1883, 
while  the  plaintiff  was  In  tbe  condition  of 
mind,  and  while  the  defendant  advised,  as 
heretofore  described,  It'  'was  arranged  be- 
tween the  plaintiff  and  defendant  that  the 
plaintiff  would  have  the  deeds  of  said  prop- 
erty, heretofore  described,  ececuted  and  de- 
livered to  the  defendant,  In  order  that  he 
might  prevent  his  wife  from  obtaining  any 
Interest  In  said  property  by  way  of  dower, 
tn  the  event  of  his  death.  <g)  Pursuant  to 
this  agreement  the  plaintiff,  In  th6  fall  of 
1883,  for  tbe  purpose  stated  tn  the  preceding 
paragraph,  ^ecuted  two  deeds,  which  in- 
cluded the  property  heretofore  described,  and 
a  copy  of  which  deeds  are  annexed  hereto, 
and  marked  BxbibltS  O  and  D,  respectively. 
Said  deeds  bear  date  November  15,  1884.  (b) 
Some  time  after,  about  the  tall  of  1886,  the 
plalDtlff,  while  in  the  same  condition  of  mind, 
and  while  being  advised  by  the  defendant 
as  heretofore  described,  placed  said  deeds  in 
the  defendant's  hands.  (I)  The  plaintiff 
handed  the  defendant  the  said  deeds  for  the 
purpose  of  preventing  his  wife  from  obtain- 
ing an  Interest  tn  said  property  by  way 
of  dower,  In  the  event  of  his  death.  There 
was  absolutely  no  consideration  for  said 
deeds.  0)  On  the  first  Tuesday  of  June, 
1881,  the  plaintiff  brought  his  action  for  di- 
vorce against  his  wife  on  the  ground  of 
adultery.  The  petition,  on  hearing  had,  was 
dismissed  on  Decemt)er  4,  1884.  (k)  On  the 
first  Tuesday  of  June,  1884,  the  plaintiff's 
wife  brought  her  action  for  divorce  against 
the  plaintiff,  which  action  was  withdrawn 
on  the  19th  day  of '  Kovemtwr,  1886,  and  on 
the  first  Tuesday  of  January,  1886,  she 
brought  uiother  action  for  -divorce  against 
blm,  which  was  withdrawn  on  May  26,  1687. 
0)  On  the  first  Tuesday  of  June,  1887,  anoth- 
er action  for  divorce  was  breugbt  by  the 
^amtUTs  wife,  and  on  October  2,  1888,  a  d«- 
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cree  of  divorce  on  the  ground  of  desertloo 
was  granted,  and  alimony  to  the  amount  of 
910,600  awarded  her,  which  amount  was  at 
once  paid  by  the  plaintiff,  the  money  being 
raised  by  mortgage  on  the  above-described 
property,  all  of  which  was  with  the  full 
knowledge  and  acquiescence  of  the  defend- 
ant (m)  In  each  of  the  actions  mentioned 
in  tbe  two  preceding  paragraphs,  tbe  plain- 
tiff's property  herein  described  was  attached. 
<n)  The  defendant  remained  during  alt  this 
period  entirely  familiar  with  all  domestic 
and  business  arrangements  of  the  plaintlfl, 
and  knew  when  the  deeds  were  delivered 
to  her,  and  thereafter,  that  unless  the  deeds 
were  recorded  they  would  not  be  good 
against  attaching  creditors,  and  would  not 
tend  to  Interfere  with  any  Interest  tbe  wife 
of  the  plaintiff  might  have  therein,  (o)  The 
defendant  knew  of  said  attachments  and  said 
claim  for  alimony,  (p)  Tbe  defendant  never 
recorded  said  deeds  until  December  6,  1884. 
(q)  The  purpose  for  whicfa  said  deeds  were 
given  was  abandoned  by  tbe  plaintiff  and 
defendant  shortly  after  the  d^lvery  of  tbe 
said  deeds,  and  ne  attempt  was  made,  either 
by  the  plaintiff  or  defendant  to  use  said 
deeds  for  the  purpose  of  In  any  manner  ob- 
stmctiiv  or  Interfering  with  the  demands 
or  rights  of  the  plahitlff's  said  wife  In  said 
property,  or  for  the  purpose  of  carrying  out 
the  object  for  which  they  were  executed 
and  delivered  to  the  defendant  but  on  the 
contrary,  were  considered  by  the  parties 
thereafter  as  of  no  effect  whatever.  <r) 
The  defendant  shortly  after  the  delivery 
of  said  deeds  to  her,  absolutely  relinquished 
and  abandoned  all  right  and  interest  In  said 
property  by  virtue  of  said  deeds,  and  from 
that  time  never  considered  that  she  had  an; 
interest  In  said  property  hj  virtue  of  said 
deeds,  and  never  Intended  to  claim  any  in 
terest  under  said  deeds,  or  any  title  to  said 
property  by  virtue  of  said  deeds,  mitll  on  and 
after  July  24,  1804.  (s)  Said  deeds  were  In 
fact  canceled  between  tbe  parties  shortly 
after  the  delivery  of  the  same,  (t)  The  de-. 
fendant  has,  on  different  occasions,  acted  for 
her  brother  In  relation  to  said  property,  but 
she  has  never  acted  for  herself,  (u)  Prom 
the  delivery  of  tbe  deeds  to  the  recording  of 
tbe  deeds,  the  defendant,  by  acts  innnmw- 
able,  by  words  many,  and  tn  many  ways  and 
mannersr  treated  said  property  as  the  plain- 
tiff's, and  never  In  any  act  or  by  any  word 
claimed  the  slightest  ownership  in  the  prop- 
erty, (v)  The  defendant  never  Intended  to 
have  recorded  said  deeds,  and  would  not 
have  done  so  had  she  not  at  that  time  become 
Incensed  against  the  plaintiff.  <w)  Said 
deeds  (Bxhiblts  0  and  D)  still  appear  upon 
record  In  the  Danbury  land  records,  and  are 
a  cloud  upon  tbe  plalntllTs  title,  (x)  Said 
property  described  In  said  deeds  (Exhibits 
0  and  D)  Is  substantially  all  the  property  of 
the  plaintiff,  and  ttie  plaintiff  has  a  large 
number  of  creditors,  and,  unless  said  deeds 
are  decreed  to  be  nnU  and  Told  and  caoo^ed. 
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tbe  plaintiff  will  be  rendered  wholly  iDSolrent 
(y)  The  plaiatlff  has.  made  permanent  Im- 
provements upon  said  property,  during  the 
last  fifteen  years,  to  the  extent  of  many 
thousands  of  dollars,  (z)  The  defendant  has, 
since  the  recording  of  said  deeds,  mortgaged 
said  property  for  the  sum  of  $5,000,  and 
threatens  to  collect  the  rents  from  tbe  tenants 
of  said  proper^,  and  the  plaintiff  Is  adTlaed 
and  fears  that  the  said  defendant  will  make 
other  conTeyancea  of  said  property,  and  wUl 
farther  collect,  or  attempt  to  collect  tbe 
rents  from  tbe  same,  unless  restrained  by 
Injunction.  (5)  The  plaintiff,  being  in  tbe 
state  of  mind  described  In  tbe  preceding  par- 
agrapb  4  when  be  executed  said  deeds,  had 
entirely  forgotten  the  existence  of  said  deeds, 
and  had  no  recollection  of  erer  having  ex- 
ecuted or  delivered  said  deeds.  (6)  Upon  tbe 
trial  ^  said  cause  the  evidence  was  very 
conflicting  as  to  tbe  execution  and  delivery 
of  said  deeds.  Tbe  person  whose  name  ap- 
peared upon  said  deeds,  a>  tbe  magistrate 
who  took  tbe  acknowledgment  thereof,  ab- 
solutely denied  to  the  plaintiff,  his  counsel, 
and  before  the  court  of  ever  having  taken 
said  acknowledgment,  and  positively  denied 
that  tbe  signature  thereto  was  his.  The 
plainOff  also  testified  that  he  bad  no  knowl- 
e(!^  of  the  existence  of  said  deeds.  <7)  Tbe 
pbUntiff  bad  at  tbe  time  of  the  trial  of  said 
case  absolutely  no  knowledge  that  be  had 
ever  executed  cx  delivered  said  deeds.  Tbe 
facts  In  relation  thereto  were  peculiarly  with- 
in the  knowledge  of  tbe  defendant,  and  she 
had  always  withheld  the  deeds  from  the 
plaintiff,  and  it  was  solely  upon  her  evidence 
that  the  court  found  tbe  facts  heretofore 
stated  as  to  the  existence  of  said  deeds,  the 
purpose  for  which  they  were  delivered,  and 
the  abandonment  of  said  purpose.  (8)  After 
the  said  evidence  of  tbe  defendant  had  been 
offered,  and  at  the  close  of  tbe  case,  counsel 
for  the  plaintiff  on  tbe  argument  claimed 
that,  upon  tbe  facts  claimed  to  have  been 
proven  by  the  evidence  of  tbe  defendant,  tbe 
plaintiff  was  entitled  to  a  judgment  setting 
aside  or  canceling  the  deeds,  Irrespective  of 
the  question  as  to  whether  the  deeds  In  ques- 
tion were  forgeries.  The  counsel  oC  the  de- 
fendant, In  reply  to  tbla  part  of  the  Ugnmoil; 
arfoed  and  claimed  that,  under  the  Readings, 
the  court  could  not  rrader  such  a  Judgment. 
Oonnsel  for  the  plaintiff  then  aros^  and  said 
that  Ui  view  of  the  posslbUilr  that  tbe  court 
might  come  to  tbe.  conclusion  that  the  deeds 
were  not  forgeries,  and  also  to  the  condtufon 
that  In  that  event  the  court  could  not  set 
aside  the  deeds  upon  tbe  pleadings  as  tbey 
stood,  made  a  motion  to  amend  the  oomplatnt, 
by  settii^  up  the  facts  provon.  Irrespective 
of  the  question  of  forgery,  so  ttiat  tbe  court 
might  pass  iqion  the  question.  The  defend- 
ant's counsel  opposed  this  motion,  upon  the 
ground  that  the  only  question  raised  by  tbe 
pleadings  was  the  qnestkm  of  whether  those 
deeds  were  delivered  and  executed;  the  only 
Qoestion  c^sed  by  the  denial  in  the  answer. 


and  the  only  question  that  they  bad  been 
called  there  to  try,  was  the  delivery  and  ex- 
ecution of  the  deeds;  and  they  tried  tbe  ques- 
tion of  whether -those  two  deeds  were  for- 
geries or  not,  and  nothing  else,  and,  in  view 
of  that,  at  this  late  day  the  court  ought  not 
to  permit  an  amendment  The  court  denied 
the  motion  upon  the  grounds  stated  by  defend- 
ant's counsel.  (8^  Tbe  court  did  not  forth- 
with render  a  decision  upon  said  motion  to 
amend,  but  reserved  tbe  ruling  thereon,  an- 
nouncing that  tbe  court  would  take  tbe  mat- 
ter under  consideration  and  pass  upon  It 
later.  Tbe  court,  contrary  to  tbe  understand- 
li^  of  tbe  plaintilTs  counsel,  never  rendered 
any  formal  or  separate  decision  upon  said 
motion,  and  in  fact  did  not  render  any  de- 
cision at  all,  except  that  It  rendered  judgment 
against  the  plaintiff  upon  the  merits  of  the 
case,  supposing  that  the  Judgment  so  ren- 
dered also  denied  the  motion  to  amend.  (9) 
The  counsel  for  the  plaintiff  understood  and 
believed  the  claims  of  the  defendant's  counsel 
to  be  that  tbe  matter  which  the  plaintiff  de- 
sired to  set  up  in  the  amendment  was  In  no 
way  a  part  of  tbe  subject-matier  set  up  In 
the  complaint  then  on  file,  and  that  the  cause 
of  action  set  fortii  In  said  original  complaint 
was  a  s^arate  and  distinct  cause  of  action 
from  tbe  cause  of  action  which  the  plaintiff 
moved  tbe  court  to  be  permitted  to  set  oat 
by  way  of  amendment  (9H)  The  plaintUTs 
counsel  imderstood  and  b^ved  from  the 
claims,  made  by  tbe  defendants  counsel  and 
tbe  action  of  the  court  In  reserving  the  de- 
cision on  said  motion,  that,  if  said  amendment 
should  not  be  allowed,  the  court  would  ex- 
ercise ite  discretion,  upon  tbe  ground  that  the 
amendment  contained  a  separate  and  distinct 
cause  of  action.  (10)  Tbe  counsel  for  tbe 
plaintiff  understood  and  believed  tbe  court 
in  denying  the  amendment  to  rule  and  de- 
cide that  tbe  proposed  amendmoit  set  forth 
an  entirely  separate  and  distinct  cause  of 
action,  and  that  tbe  decision  of  tbe  court 
was  based  upon  that  ground.  (11)  The  court 
In  reserving  tbe  decision  upon  said  motion 
to  amend  and  in  announcing  that  It  would 
pass  upon  the  matter  later,  led  the  plain- 
tiff's counsel  to  suppose  and  believe  that  tbe 
conrt  would  render  a  separate  decision  upon 
said  motion  before  deciding  said  case  upon  Its 
merlte,  but  tbe  cout,  without  any  such  rul- 
ing and  without  Indicating  Its  Intended  rul- 
ing decided  said  case  against  the  plaintiff 
upon  the  merits,  without  giving  the  plalntlT 
an  opportunl^  to  decide  whethor  to  wttb- 
dtaw  said  case  btfore  Judgment.  (12)  Hie 
mistake  of  not  withdrawing  said  case  before 
said  final  judgment  was  rendered  was  wholly 
dne  to  the  action  of  said  court  In  not  deddlnff 
■aid  motion  to  amend  before  rendering  final 
Judgment,  so  that  tbe  plaintiff  might  know 
whether  it  was  necessary  Cor  him  to  ^tb- 
draw  the  actl<ai,  and  b^n  a  new  suit  to 
have  his  rights  as  set  forth  In  the  proposed 
amendment  adjndicated,  and  because  of  tbe 
mistake  into  wblcfa  the  plaintiff's  counsel 
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wen  led  bj  tiie  conduct  of  defendant's  conn- 
Mi  In  opposing  said  motion  and  the  conduct 
of  the  conrt  (18)  Both  the  superior  court 
and  the  supreme  court  of  errors  hara  since 
mled  and  held  that  a  snlt  based  upon  the 
tacts  upon  which  said  proposed  amendlnent 
was  made  was  for  the  same  cause  of  action 
as  that  set  forth  In  said  original  complaint, 
and  therefore  the  former  judgment  a  bar 
to  tlie  new  suit  based  upon  such  facts.  <14) 
The  said  Judgment  of  October  15, 
against  the  plaintiff.  Is  unjust  (16)  Had 
the  court  permitted  said  amendment,  and 
rendered  judgment  upon  the  facts  found,  the 
judgment  would  have  been  In  favor  of  the 
plaintiff.  (16)  Pending  said  original  action, 
the  complaint  therein  was  exhibited  to  this 
court,  and  application  was  made  for  an  In- 
junction against  the  defendants  Interfering 
with  the  property,  and  In  rendering  judgment 
on  October  15th  the  court  did  not  dissolve 
said  Injunction,  but  did  dissolve  the  same 
cn  December  28,  1895.  (17)  The-  plaintiff 
now  la,  and  erer  since '  said  judgment  of 
October  IS,  1886,  has  been,  In  poss^loo  of 
said  property.  (iS)  The  defendant,  since  the 
rendition  of  said  Judgment,  has  threatened 
to  take  possession  of  said  property,  and  now 
Is  threatening  to  tale  possession  of  tbe  same, 
and  collect  the  rents  thereof,  and  appropriate 
them  to  her  own  use,  and  Is  preparing  to 
and  threatening  to  execute  another  mortgage 
upon  the  same.  (19)  Since  the  trial  of  said 
case,  the  plaintiff  has  discovered  evidence 
wjklch  will  tend  to  prove,  and,  as  the  plaln- 
tur  believes,  will  prove,  that  shortly  after 
tbB  execntlon  of  said  deeds  tiie  defradant 
promised  and  agreed  to  execute  all  necessary 
papers,  and  do  everything  necessary  to  re- 
convey  the  legal  title  to  tiie  pnqwrly  to  tlie 
plalntUf,  and  Oat  In  pursuance  of  said  agree* 
menrt  the  pr(q;»erty  was  treated  as  the  prop- 
erty of  the  plalntlfl,  and  he  still  kept  pos- 
sesion ot  the  same,  and  made  extensive 
and  valuable  imimivementa  upon  the  same  to 
the  eztoit  of  many  thousands  of  dollars.  The 
plaintiff  dalms— Firsts  Uiat  said  former  judg- 
ments of  October  16,  1896,  and  December 
2S,  1806,  be  set  aside,  and  that  be  be  allowed 
a  new  trial  of  said  cause;  second,  an  injunc- 
tim,  both  temporaiy  and  permanent  restrain- 
ing the  defendant  from  taking  possession 'of 
aald  proper^,  collecting  the  rents,  ot  mortr 
gaging  flie  same;  flilrd,  soch  otlier  relief  as 
to  equity  dotii  appertain."  The  defendant 
demurred  to  the  foregoing  complaint 

Robert  B.  De  Forest  and  Henry  A.  Fuidy, 
for  appellant  Lyman  D.  Brewster  and  Sam- 
uel A.  Davis,  for  appellee. 

ANDRBFWB*  0.  J.  (after  stating  the  facts). 
The  plaintiff  Imogtat  an  actfcm  against  the 
defendant  to  the  superior  conrt  In  Falrlldd 
eonnty,  In  i^hlch  he  daimed  that  two  certain 
deeds  then  In  the  possesston  of  the  defendant 


be  d^vered  up  to  be  canceled.  That  action 
was  tried  at  the  September  term  of  tba  court 
held  at  Danbnry  In  1886,  and  was  decided 
against  the  plaintiff.  In  the  present  com- 
plaint the  plalntUf  claims  a  new  trial  of  that 
case.  Section  1126  of  the  General  Statutes 
enacts  that  "the  siq»crior  court  [and  other 
trial  courts]  may  grant  new  trials  of  causes 
that  may  come  Iwfore  them  respectively,  for 
mispleadliv;  the  discovery  of  new  evidence; 
want  of  actual  notice  of  the  snlt  to  any  de- 
fendant, or  ot  a  reasonable  opportunity  to  ap- 
pear and  defend,  when  a  Just  defense  In 
whole  or  In  part  in  fact  existed;  or  other 
reasonable  cause,  according  to  tiie  usual  rules 
In  such  cases."  The  superior  conrt  sustained 
a  demurrer  to  the  present  complaint  and  dis- 
missed the  action,  with  costs.  The  plaintiff 
has  appealed. 

The  complaint  claimed  a  new  trial  tat  twd 
causes.  One  la  the  discovery  of  new  evi- 
dence. To  so  much  of  the  compl^t  as  sets 
forth  this  cause,  we  think  the  demurrM*  was 
correctiy'  sustained.  As  to  this  cause,  the 
complaint  Is  clearly  Insofflclent  The  other 
cause  Is  set  forth  at  length  in  the  complaint 
paragraphs  8  to  12,  both  Inclusive. 

By  snstiUnIng  the  demurrer  to  the  com- 
plaint the  superior  conrt  has  decided  that 
under  these  avwrnent^  a  reasonaUe  cause 
(or  which  a  new  trial  ought  to  be  granted 
could  not  be  proved,  according  to  tiie  usual 
rules  which  govon  the  granting  of  new  trials. 
We  are  not  able  to  agree  with  the  conrt  In 
that  view.  We  recognise  fully  tiiat  a  neur 
trial  of  a  cause,  ctpce  heard  and  decided*  In 
not  to  be  granted  readily,  nor  without  stiong 
reasons.  But  we  think  that  U  the  facts  set 
forth  in  the  compliant  should  be  nvored,  and 
giving  to  tiiem  a  favorable  constnictlon,  sndi 
as  the  court  perhaps,  would  deem  itself  re- 
quired to  ^ve,  a  cause  might  be  shown  for 
which  tile  court  acting  reasonaUy,  would  be 
authorized  to  grant  to  the  plaintiff  a  new 
trial,  or  possibly  tesi  bound  In  duty  to  grant 
him  one;  and,  as  this  result  Is  legally  possi- 
bly the  demurrer  should  not  have  beai  sus- 
tained. 

The  defendant  has  argued  that  a  new  trial 
should  not  .be  granted  because  Oie  deeds 
w««  given  for  a  fraudulent  purpose^  vis.  bi 
order  that  the  plaintiff's  wife  might  not  have 
dower  In  the  event  of  his  death.  This  pnr- 
imse  Is  stated  in  the  complaint  in  Immediate 
connection  with  the  reason  for  the  purpose- 
that  be  believed  her  to  be  guilty  of  infidelity. 
It  would  not  be  ftandulent  to  deprive  an  nn* 
faithful  wife  of  dower.  But  as  It  Is  alto- 
gether p(»slble  that  a  state  of  facts  different 
fnmi  that  stated  In  tiw  complaint  will  appear 
on  the  trial,  we  deem  it  wise  to  postpone  the 
discussion  ot  this  question.  There  is  errw. 
The  judgmrat  of  the  superliff  court  In  sus- 
taining the  demurrer  and  dismissing  tiie  com- 
plaint is  reversed.  The  case  Is  remanded,  to 
be  proceeded  with  according  to  law. 
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mCKBBUAN  T.  NOW  YOBS.  N.  H.  ft  H. 
B.  CO.  et  aL 

(Snimine  Onut  of  Drrora  oC  Gonneetteot;  Oct. 
6,  1899.) 

ACTION— DAMAGES— ORDBB  FOR  CHANOB  OF 
QRADB— PRBMATURB  ACTION— PLBAD- 
INO— SUPPLBMENTAL  PLEADING. 

1.  All  order  conimandiog  a  railroad  company 
to  change  the  grade  of  a  street,  which  would 
probably  damage  adjacent  propert;,  to  not  of  ft- 
lelf  a  damage  to  audi  propevtj,  and  an  actioa  at 
law  will  not  lie  to  recovet  for  damage  arising 
thereunder  nntil  aadi  damage  haa  actually  ac- 
crued. 

2.  An  objection  that  an  action  ia  i;B<matuT« 

may  be  raised  by  demurrer. 

8.  In  an  action  at  law,  an  independent  cause 
of  action,  maturing  after  the  suit,  cannot  be 
made  the  basis  of  a  supplemental  pleading,  eren 
thongh  it  wrung  oat  of  the  traqaactlon  aet  forth 
In  the  original  pleadings. 

Oa«e  reserved  from  soperior  court.  New 
Hftven  county;  Samuel  O.  Prentice,  Judge. 

Action  by  WlUlam  P.  Dlckerman  against 
the  New  YcH-k,  New  HsTen  &  Hartford  Rail- 
road Company  and  the  city  of  New  Haven. 
Case  reserred,  and  Judgment  adrlaed  (or  de- 
fendants. 

The  comi^nt  In  this  case  was  dated  the 
8th  day  of  February,  1888L  It  was  made  re- 
tnmahle  to  the  superior  court  in  New  Haven 
county  on  the  first  Tuesday  of  March  then 
next  It  alleged  that  the  plaintiff  was  the 
owner  of  a  tract  of  land  in  the  dty  of  New 
ECaven  on  the  nwth  side  of  Ohf^pel  street, 
and  on  both  sides  of  the  "freight  branch" 
track  of  the  New  Tork,  New  Haven  &  Hart- 
ford Ballroad  Company.  'At  that  time  the 
street  crossed  the  said  track  at  grade.  That 
on  the  17th  day  of  June,  1888,  the  railroad 
commlBSl(mera  passed  their  cwtain  order  re- 
specting the  said  croaslng,  which  order,  oa  ap- 
peal to  the  superior  court,  was,  with  one  or 
two  verbal  changes,  on  the  IStb  day  of  No- 
vember, 1887,  affirmed  by  said  court,  and  was 
as  follows:  "This  court,  having  re-examined 
the  question  of  the  propriety  and  expediency 
of  the  order  appealed  from,  finds  that  puMIc 
safety  requires  the  alteration  of  the  said 
highway,  and  that  said  alteration  is  a  matter 
of  public  convenience  and  necessity.  Where- 
fore it  is  adjudged  that  the  said  6rder  of  the 
railroad  commissioners  be,  and  hereby  is, 
modified  so  that  said  order,  when  modified, 
shall  read  as  follows,  and  the  same  is  made 
an  order  of  this  court:  Ordered,  that  the 
highway  known  as  'Chapel  Street,'  in  the 
city  and  town  of  New  Haven,  be  so  altered 
as  to  cross  over  the  'freight  branch,*  so-called, 
of  the  New  York,  New  Haven  &  Hartford 
Ballroad,  by  a  bridge,  instead  of  crossing  at 
grade,  as  at  present;  the  height  of  said 
bridge  above  the'ralla  to  be  not  less  than  15 
feet  in  the  clear.  And,  in  order  that  the 
grade  of  the  approaches  may  be  as  light  as 
possible,  we  do  direct  that  the  tracks  at  said 
croBsiog  be  lowered  twenty  (20)  inches.  The 
work  of  lowering  said  tracks  to  be  done  by 
said  raflroad  oonvany,  and  all  other  work  In- 


cident to  said  alteiatlDn,  Indodlng  the.baUd- 
ing,  making,  and  oHutructlng  of  the  bridge, 
abutments,  embankments,  and  approaches,  to 
be  done  and  performed  by  the  city  of  New 
Haven,  In  general  accordance  with  the  ^an 
on  file  In  the  office  of  the  railroad  cnnmlB- 
sionexB  ot  the  state  of  Connecticut  marked, 
'Proposed  Bridge  st  Gh^l  Street  Over  the 
N.  y.,  N.  H.  &  H.  R.  IL  New  Haven,  June 
17th,  188S.  Albert  B.  HUl,  Glty  Bnglneer.' 
All  of  said  alterations  to  be  made  and  com- 
pleted within  two  years  from  the  date  of 
thla  order,,  and  Including  the  land  damages,  if 
any.  Incident  to  said  alterations,  to  be  at  the 
Joint  expense  of  the  ssld  ctty  and  ralhroad 
company,  each  in  the  first  instance  to  pay  the 
costs  of  the  alterations  ordered  to  be  made 
by  It  and  the  land  damages  aa  tiiey  may  be 
assessed;  and  on  the  ccmqtletlon  of  said  alter- 
ations, and  the  payment  of  said  costs  mad 
land  damask  If  It  shall  appear  that  the 
amount  paid  by  the  dty  Is  In  excess  of  that 
piUd  by  the  raJhroad  company,  then  said  com- 
pany to  pay  said  dty  one-half  of  said  excess; 
but.  If  It  shall  appear  that  the  amount  piUd 
by  said  company  Is  In  excess  of  that  paid  by 
said  dty,  then  said  dty  shall  pay  to  waSA 
company  ime-half  of  aaSA  excen."  The  sixth 
paragraph  of  the  complaint  Is  this;  *TiuX, 
reason  of  said  order  of  said  railroad  com- 
mlssloners  and  of  laid  Jndgmoat  of  ssld  su- 
perior court,  the  property  and  estate  ot  the 
plaintiff  has  been  taken  the  defentUmts 
for  the  purposes  of  said  badges,  abntmrats, 
embankments,  and  approach^  to  the  great 
damage  of  the  plaintiff.'*  To  this  oomplaint 
both  the  defmdants,  on  the  —■  -  day  ot 
May,  1S8S,  demurred,  and  .assigned  reasons 
of  demurrer;  being,  in  general,  that  tiie  com- 
plaint did  not  set  forth  a  cause  of  action. 
This  demurrer  was  anstained  pro  forma  by 
the  court  The  cause  was  thereafter  conttn- 
ned  from  time  to  time,  until  the  24th  day 
of  December,  1898,  when  the  plaintlft  filed 
an  amended  and  supplemental  complaint; 
and  on  the  3d  day  (tf  March.  1890,  the  plain- 
tiff filed  an  amendment  to  the  said  amended 
and  supplemental  complaint  The  amend- 
ments, both  of  them,  so  far  as  the  facta 
therein  are  material,  set  forth  only  such 
facts  as  had  happened  since  the  beginning  of 
th&  suit  These  amendments  were  allowed  to 
be  filed  against  the  protest  of  the  defendants. 
Afterwards,  on  the  3d  day  of  March,  1899, 
the  defendants  moved  that  both  of  them  be 
stricken  from  the  files,  and  on  the  same  day 
filed  a  demurrer  to  both  the  said  supplemen- 
tal amendments.  Thereupon,  by  the  agree- 
ment of  the  parties,  the  case  was  reserved  for 
the  advice  of  this  court.  The  reservation  Is 
in  these  words:  "With  the  consent  of  all  the 
parties  to  said  cause,  and  at  their  request, 
the  protests  of  the  defendants  against  al- 
lowance of  the  amendment  and  sapplemental 
complaint  and  the  amendment  thereto  are 
overmled  pro  forma,  and  the  amended  sup- 
plemental complaint  and  amendment  thereto 
are  allowed  pro  forma,  and  the  motions  to 
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strike  out  the  same  are  denied' pro  forma, 
and  all  the  questions  of  taw  arising  upon  the 
demurrer  to  said  amended  and  supplemental 
complaint,  and  which  may  arise  upon  the 
record  In  said  cause,  and  as  to  what  advice 
shall  be  given  or  what  Judgment  should  be 
rendered  In  said  cause,  are  hereby  reserved 
for  the  conslderatioa  and  advice  of  the  so* 
prone  conrt  of  exton,  to  be  bolden,**  etc; 

Henry  Stoddard  and  John  W.  Metol,  ftnr 
VUOntlff.  George  D.  Watrom,  tm  defend- 
ant N«ir  York.  N.  H.  ft  H.  B.  Ool  WlUlam 
H.  Hlj,  for  defendant  dly  of  New  Haren. 

ANDREWS,  a  J.  (after  stating  the  facts). 
The  sixth  paragraph  of  the  complaint  avers 
"that  by  reason  of  the  said  order  of  the 
railroad  commissioners  and  of  said  Judg- 
ment of  the  superior  court,  the  property  and 
estate  of  the  plaintlCT  has  been  taken  by  the 
defendants  for  the  purpose  of  satd  bridge, 
abutments,  embankments,  and  approaches,  to 
the  great  damage  of  the  plaintiff."  There  is 
in  the  complaint  no  averment  that  any  prop- 
erty of  the  plalntUT  has  been  taken,  or  In 
any  wise  Injured,  so  that  therefrom  he  has 
suffered  damage  other  than  Is  set  forth  In 
this  paragraph.  There  Is  no  averment  that 
either  of  the  defendants  had  taken  any  step 
towards  the  carrying  out  of  the-  said  order. 
And  we  know  from  the  supplemental  com- 
plaint that  no  such  step  was  taken  until 
nearly  10  years  after  the  suit  was  commen- 
ced. This  order  was  not  Itself  a  taking  of 
land.  It  did  not  authorize  the  "taking"  of 
any  land  anywhere.  It  did  not  contemplate 
the  Interference  with  any  land  outside  the 
limits  of  Chapel  street.  It  did  contemplate 
and  command  a  change  In  the  grade  of  that 
street  But  such  change  in  the  grade  was  not 
then  made,  and  when  made  It  was  not  the 
"taking"  of  laud.  The  damages  to  which  a 
party  Is  entitled  by  reason  of  the  change  In 
the  grade  of  a  highway  are  not  because  any 
land  has  been  taken,  but  because  his  land 
outside  of  the  liigbw^  which  has  not  been 
taken' has  been  Injured.  Gen.  St  S  2703; 
Holley  V.  Town  &  Borough  of  Torrlngton,  C3 
Coim.  426,  23  AtL  613.  Although  the  order 
was  an  authoritative  one,  and  one  which  the 
defendants  would  In  all  probability  be  com- 
pelled to  perform,  it  ijras  not  In  Itself  a  dam- 
age to  the  plaintiff.  Every  complaint  in  an 
action  at  law  must  show  a  cause  of  action; 
that  18,  It  must  show  a  present  right  'to  have 
the  relief  claimed.  If  the  right  to  have  the 
relief  claimed  has  not  yet  come  Into  exist- 
ence, then  the  action  Is  prematurely  brought 
This  suit  was  prematurely  brought  It  ap- 
peared by  the  complaint  itself  that  at  Its 
date  the  cause  of  action  had  not  accrued  to 
the  plaintiff.  A  demurrer  was  a  proper  plead- 
ing to  take  advantage  of  that  defect  Qoold, 
PL  c.  B,  «  138;  Smith  v.  Jewell.  71  Oonn.  473, 
42  Atl.  657;  Bailey  v.  Bussing,  29  Conn.  6. 

After  the  demurrer  to  the  original  com- 
gAalnt  had  been  sustained,  the  plahitiff  flied 


an  amended  complaint  which  he  styled  an 
"Amended  and  Supplemental  Complaint" 
and  a  little  later  an  amendment  to  that  one. 
The  defendants  objected  to  these  amendments 
being  allowed  to  be  filed.  The  court  pro 
forma  overruled  these  objections,  and  allow- 
ed these  amendments  to  be  filed.  Afterwards 
the  defendants  moved  that  both  these  amend- 
ments be  stricken  from  the  record.  This 
motion  was  pro  forma  overruled.  The  de- 
fendants then  demurred  to  both  these  amend- 
ments. These  amendments  do  not  either  of 
them  set  forth  any  acts  of  the  defendants, 
or  any  fact  by  reason  of  which  the  plaintiff 
has  suffered  damages,  other  than  such  acts 
and  facts  as  have  haj^pened  since  this  suit 
was  brought  This  is  an  action  at  law.  In 
such  an  action  the  plaintiff's  case  can  only 
be  supported  on  the  facts  as  they  existed 
when  It  was  first  brought.  Woodbrldge  t, 
Pratt  &  Whitney  Co.,  69  Conn.  304-584,  »7 
Atl.  688.  An  independent  cause  of  action, 
which  does  not  mature  until  after  the  com- 
mencement of  the  suit  cannot  be  made  the 
basis  of  an  additional  count  or  supplemental 
pleading  in  an  action  at  law,  even  though  It 
sprung  out  of  the  transaction  set  forth  In 
the  original  pleadings.  Goodrich  v.  Stanton, 
71  Conn.  419,  42  Atl.  74.  The  superior  court 
Is  advised  to  sustain  the  demurrer  to  the  sup- 
plemental amendments,  to  affirm  the  demur- 
rer to  the  original  complaint  and  to  render 
Judgment  for  the  defendants.  The  costs  of 
this  court  will  be  taxed  la  favor  of  the  de- 
fendants. The  other  Judges  concurred. 


(72  Conn.  ZTC) 

NSW  HAVBN  STEAM  SAWMILL  00.  eC  aL 
T.  CITY  OF  NEW  HAVEN  ct  aL 

CANNON  V.  SAME. 

(Supreme  Conrt  of  Errors  of  Connedicnt.  Oct 

S,  1899.) 

RAILROADS  —  8TRBBT  GRADIB  CROSSINGS  — 
CHANGS  OF  ORADB  —  BRIDOB  —  RAILROAD 
COHUiasIONERa  —  W JURY  TO  PROPBRTT  — 
DAMAGES— LI  ABILITT  OP  RAILROAD  COH- 
PANT  AND  CITT. 

1.  Where  railroad  commisstonera  ordered  the 

Kade  of  a  street  at  the  crossing  of  a  railroad  to 
cbaoged  by  the  building  of  a  bridge,  within 
one  year,  by  the  city  and  tbe  railroaa,  but  the 
work  was  not  begun  within  the  time,  end  when 
ooDstmcted  the  bridge  was  wider  than  the  lay- 
out of  the  street,  the  work  will  be  considered  as 
done  under  the  order  of  the  commissioners,  and 
the  fact  tliat  It  was  not  done  within  the  time 
prescribed,  and  was  wider  than  tbe  layout  of 
the  atreet  Is  immateriaL 

2.  Under  Pub.  Acts  1S64,  e.  100,  aothDrizing 
railroad  commlsslonerB  to  reaulre  the  alteration 
€f  a  highway  at  a  grade  railway  crossing,  and 
to  direct  at  whose  expoise  such  iteration  shonld 
be  made,  the  commiuionera  ordered  a  change  of 

Sade  of  a  city  street  at  a  grade  railway  crosa- 
g;  the  damages  to  be  paid  by  tbe  railroad 
company  and  the  dty.  Eeld  that  aa  such  act 
was  a  valid  exerdse  of  the  state's  police  power 
for  the  preservation  of  public  safety,  the  legis- 
lature was  empowered  to  provide  for  the  pay- 
ment of  any  damages  Incident  thereto,  and  the 
owners  of  prt^rty  so  damaged  were  entitled  to 
recover  therefor  against  tiu  eity  Mid  roUioad 
company. 
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Cue  reserred  from  superior  court,  New 
Haven  county;  Silas  A.  Robinson,  Judge. 

The  of  New  Haven  changed  the  grade 
of  one  of  Its  streets,  and  made  an  aaaess- 
ment  of  benefits  and  damages.  George  B. 
Martin,  as  receiver  of  the  New  Haven  Steam 
Sawmill  Company,  and  John  S.  Cannon,  as 
executor,  etc,  of  William  P.  Dlckerman,  de- 
ceased, took  separate  appeals  to  the  superior 
court,  which  were  referred  to  a  committee. 
The  court  accepted  the  committee's  rep<Mt, 
and  reserved  all  questions  of  law  for  the  con- 
sideration of  the  supreme  court  Report  of 
committee  sustained,  and  judgments  for  dam- 
ages in  accordance  therewith  ordered  to  be 
entered  In  superior  court 

These  two  cases  depend  on  the  same  facts. 
Each  Is  a  complaint  or  application  to  the  su- 
perior court  in  the  nature  of  an  appeal  from 
an  assessment  made  by  the  bureau  of  com* 
pensation  of  the  city  of  New  Haven,  and  ap- 
[ffoved  by  the  common  council  of  that  ci^, 
in  assessing  damages  and  benefits  to  the 
plaintiffs  by  reason  of  a  change  of  the  grade 
In  Chapel  street,  a  highway  In  that  dty.  The 
first-named  plaintiff  Is  the  owner  of  a  tract 
of  laud  on  the  south  side  of  said  Chapel  street 
and  east  of  Kast  street  and  which  extends 
easterly  more  than  800  feet  from  said  East 
street  Tbe  second-named  plaintiff  Is  the 
executor  of,  and  trustee  under,  the  last  will 
of  William  P.  Dlckerman,  late  of  New  Haven, 
and,  as  such  executor  and  trustee,  he  is  the 
owner  of  a  tract  of  land  In  said  city  of  New 
Haven  on  the  north  side  of  said  Chapel  street 
and  easterly  of  East  street  and  extending 
more  than  800  feet  from  said  East  street 
The  "freight  branch"  of  the  New  York,  New 
Haven  &  Hartford  Railroad  Company  Is  laid 
across  said  Chapel  street  and  across  the 
lands  of  each  of  the  plaintiffs.  The  facts  ap- 
pearing in  the  record  of  these  cases,  some* 
what  condensed,  and  stated  historically,  are 
these:  On  the  6th  day  of  June,  1886,  the 
railroad  commissioners  issued  their  order  of 
notice,  in  which  they  stated,  "It  having  been 
represented  to  us  that  public  safety  requires 
an  alt^tlon  of  the  highway  In  the  dty  of 
New  ECaven  known  as  'Chapel  Street*  now 
crossed  at  grade  by  the  freight  branch'  track 
of  the  New  Y<»-k,New  Haven  &  Hartford  Rail- 
road Company,  and  that  the  same  shall  be  so 
changed  as  to  be  carried  ov^  the  track;"  and 
then  followed  their  order  of  notice  to  all  per- 
sons In  Interest  and  to  all  the  parties  la  these 
salts  tbat  they  appear  and  be  heard  on  said 
matters  on  the  17th  day  of  June  then  next 
And  the  commissioners  thereupon,  on  said 
last-named  day,  made  their  finding  that  said 
order  of  notice  was  served,  and  that  on  said 
day  all  the  parties  appeared  and  were  fully 
heard,  and  made  their  order  In  the  premises 
like  this:  **And  now,  after  such  hearing,  we 
are  of  the  opinion  that  public  safety  requires 
an  alteration  of  said  highway,  and  we  do 
deem  it  beat  and  determine  that  said  high- 
way or  Chap^  street  be  so  altoed  as  to  cross 


over  said  railroad  by  a  bridge,  instead  of 
crossing  at  grade,  as  at  present;  the  height 
of  said  bridge  above  the  rails  to  be  not  leas 
than  16  feet  In  the  dear;  and,  In  order  tliat 
the  grade  of  the  approaches  may  be  as  lUi^t 
as  possible,  we  do  direct  that  the  tracks  at 
said  crossing  be  lowered  twenty  (20)  Inchea 
The  work  of  lowering  said  tracks  to  be  done 
by  the  said  railroad  company,  and  all  the  other 
work  Incident  to  said  alterations,  Inclnding 
the  building,  making,  and  construction  of  the 
bridge,  abutments,  and  approaches,  to  be  .done 
and  performed  by  said  city  in  general  ac- 
cordance with  the  plans  on  file  in  this  oflSce 
marked,  'Proposed  Bridge  at  Chapel  street 
over  the  N.  T.,  N.  H.  &  H.  R  R.  New  Haven. 
Ct,  June  17,  1886.  Albert  B.  Hill,  aty  En- 
gineer.' All  of  said  alterations  to  be  made 
and  completed  within  one  year  from  the  date 
of  this  order,  and,  Indudlng  the  land  dam- 
ages, If  any,  incident  to  said  alterations,  to 
be  at  the  Jolpt  expense  of  said  city  and  rail- 
road company,  each  In  the  first  Instance  to 
pay  the  cost  of  the  alterations  ordered  to  be 
made  by  it  and  the  land  damages  as  they 
may  be  assessed.  And  on  the  completion  of 
said  alterations  and  the  payment  of  said 
costs  and  land  damages,  if  it  shall  appear  that 
the  amount  paid  by  the  dty  is  in  excess  of 
that  paid  by  the  railroad  company,  then  said 
company  to  pay  said  city  one-half  of  said  ex- 
cess; but  If  It  shall  appear  that  the  amount 
paid  by  said  company  Is  In  excess  of  that 
paid  by  said  dty,  then  said  dty  to  pay  said 
company  one-half  of  said  excess."  There  was 
an  appeal  from  said  order  of  the  railroad  com- 
missioners taken  to  the  superior  court,  and 
the  sold  court,  on  the  18th  day  of  NovMnber, 
1S87,  rendered  Its  Judgment  upon  the  matters 
appearing  In  said  appeal,  to  wit:  "This 
court  having  re-examined  the  question  of  the 
propriety  and  expediency  of  the  order  appeal- 
ed from,  finds  tliat  puUIc  safety  requires  the 
alteration  of  the  said  highway,  and  that  said 
alteration  is  a  matter  of  public  convenience 
and  necessity.  Whereupon  |t  Is  adjudged 
that  said  order  of  the  railroad  commissioners 
be,  and  hereby  Is,  modified  so  that  said  or- 
der, when  modified,  shall  read  as  follows,  and 
the  same  la  made  an  order  of  this  court" 
The  order  so  made  was  word  for  word  the 
order  made  by  the  railroad  commissioners, 
except  that  tbe  time  was  two  years.  Instead 
of  one  year,  within  which  the  work  was  to 
be  done  and  completed.  Neither  the  dty  of 
New  Haven  nor  the  said  railroad  company 
performed  or  took  any  measures  towards  the 
performance  of  the  said  order  within  one 
year,  or  within  two  years,  nor  within  any  rea- 
sonable time  thereafter.  On  the  6th  day  of 
November,  18G6,  the  superior  court  In  and 
for  the  county  of  New  Haven,  upon  the  com- 
plaint of  William  H.  Williams,  Esq.,  attorn^ 
for  the  state  In  said  county,  idsaed  a  peremp- 
tory writ  of  mandamus  to  the  said  dty  and 
the  said  railroad  company,  requiring  and  ezt- 
JoLning  them  to  comply  with  the  said  order 
of  tbe  railroad  commissioners  so  affirmed  by 
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the  Bald  superior  court  The  mandatory  part 
of  laid  writ  la  in  these  words:  *'Ttieref<ae» 
that  due  and  speedy  Justice  may  be  done  In 
Oils  bebaU^  it  Is  berel^  required  and  uijolned 
of  yon,  the  said  dty  of  New  Haren,  and  ot 
TOO,  the  said  New  Ymk,  New  Haven  ft  Hart- 
ford Ballnnd  Company,  that  you,  and  each 
of  you,  do  fturOiwllh  cranply  wlOi  and  carry 
oat  the  dlrectlcms  and  provisions  of  said  modi- 
fled  and  conflrmed  order,  and  erect  and  con- 
struct sold  bridge,  abutments,  embankments, 
and  approaches  thereto,  and  pay  all  tiie  ex- 
penses thereof,  Indudli^  land  damages,  If 
any.  In  the  manner  and  acotnrdhig  to  the  terms 
and  conditions  of  said  modified  and  confirm- 
ed order  of  the  railroad  commlsslonerB,  and 
tbrnt  you,  and  each  of  you,  obey  and  conform 
In  an  reapects  to  said  order."  This  peremp* 
tory  order  was  serred  on  both  these  defend- 
ants on  tbe  701  day  of  November,  1896.  As 
B0<m  as  was  practicable  after  the  service  of 
that  writ,  the  dty  began  preparatloDS  for  do* 
ing  Oie  woA  therdn  commanded,  making- 
plans  and  engaging  contractms  and  work- 
men. On  tlie  12th  day  of  Deeoaber,  1896,  It 
was  ordoed  by  ttie  common  council  "that  the 
board  ot  public  works  take  Immediate  meas- 
ures for  the  construction  of  the  Chapel  Street 
Brldgfi  In  conformity  to  ttie  mandamus  of  the 
siq>erlor  court  as  promolgated,"  and  from 
time  to  time  oflier  orders  rejecting  the  same 
matter  were  passed.  On  the  12  th  day  of 
May  the  board  of  public  works,  having  been 
ordoed  to  cause  a  surresr  of  Gbapd  street  to 
be  made^  r^wrted  such  a  surrey,  showing 
the  grade  and  line  in  Chapel  street  in  con- 
fnmlty  Willi  the  plans  for  uOd  new  bridge, 
which  plans  were  adopted,  and  on  the  same 
day  the  bureau  of  oomp^iaatloa  was  ordered 
to  asseas  the  benefits ,  and  damages  to  the 
owners  of  all  property  affected  by  the  change 
of  grade  between  Bast  street  and  a  point  800 
feet  east  of  East  street  on  Chapd  stre^  and 
by  the  construction  of  the  bridge  over  the  rail- 
road tracks,  and  the  retaining  walls,  in  ac- 
cordance with  tlie  plans  ad^ited  and  on  file 
In  the  office  of  flie  city  oiglneer.  On  the 

 day  ot  the  bureau  of  cmnpensa- 

tlon  rcfiorted  ttiat  they  had  attuided  to  said 
duty,  had  given  notice  to  lUl  such  persons  to 
afipear  and  be  heard,  that  all  persons  had 
been  fully  heard,  and  that  they  had  assessed 
to  each  of  the  [dalntUfs  herein  tiie  damages 
and  benefits  to  be  equal.  This  report  was 
accepted  by  the  common  council.  From  this 
action  by  the  dty  the  present  complaints  or 
appeals  were  taken. 

The  complaints  in  the  two  cases  are,  In 
substance^  the  same:  Bach,  after  describing 
the  laud  banging  to  the  plaintiff  therein, 
contains  averments  whldi  are  Identical  in 
both,— 4n  tliese  words:  *'That  said  6ity  of 
New  Baren  has  changed  Ihe  grade  ot  said 
Ctaapd  street  in  fnmt  ot  said  land  and  prop- 
er^ of  your  a^lcants  and  raised  the  same 
about  16  feet  in  height  at  the  highest  point, 
and  has  constructed  a  bridge  over  said  rail- 
road tra^  ftf  aald  New  York,  New  Ha- 


ven ft  Hartford  Railroad  Company,  and  bnilt 
retaining  walls,  erected  masonry  and  earth 
works  occupying  the  whole  of  said  Chapel 
street  In  front  ot  your  applicants*  ]>roperty, 
and  wholly  obstructing  and  preventing  access 
to  said  Chapd  street  from  your  applicants' 
said  property.  That  the  bureau  ot  compen- 
satkfli  of  said-  dty  of  New  Havoa  asseased 
and  determined  that  the  damages  and  bene- 
fits accruing  to  your  applicants,  1^  reastm  of 
aald  change  of  grade  between  Bal4  Baat  street 
and  a  point  800  feet  east  of  Ehst  street  on 
said  Gbapel  street,  and  of  the  construction 
of  aald  bridge  over  said  railroad  track,  and 
said  retaining  walls,  were  equal,  and  said  bu- 
reau duly  made  Its  report  of  the  same.  That 
afterwards  the  court  of  common  councQ  of 
said  dty  *  •  •  aec^ted  said  r^ort 
passed  the  order,  and  laid  aald  assessment, 
and  on  the  6th  day  of  October,  181^  the  may- 
or of  said  cUj  duly  a^roved  of  said  action 
of  said  court  of  common  council.  Tb&t  the 
damagee  to  acorue  to  the  applicants  by  rear 
son  of  the  disnge  ot  grade,  etc:,  are  greatly 
in  excess  of  any  beiufits  that  may  accrue  to 
than  reastm  ot  the  same,  and  said  propH- 
wty  of  the  applicants  has  be^  q^ecially  dam- 
aged theretqr.  Your  applicants  are  aggrieved 
by  said  order  of  said  court  of  common  coun- 
cil Ui  accepting  said  report  •  •  •  and  In 
laying  said  assessment  as  aforeaald.  and  In 
detmnlnlng  that  the  damages  and  boidtts 
accruing  to  your  an>llcants  are  equal."  "nie 
^^llcanta  prayed  the  court  itself  to  assess 
and  determine  the  amount  of  damagea  and 
Bpedal  damages  to  thdr  property  by  reasm 
of  said  change  of  grade,  eta  Tbo  answer  by 
each  defendant  was  the  same,  and  was  in 
two  defenses.  The  first  adndtted  most  of  tiie 
complaint.  It  denied  that  the  whole  of  Chap- 
el street  ytbm  takea,  denied  that  the  damages 
were  greater  than  the  benefits,  and  tlut  the 
property  of  the  plalntlffa  had  been  specially 
damaged.  The  seccmd  defense  was  like  this: ' 
<1)  The  change  of  grade,  construction  ot 
bridge,  and  bulldhig  of  retaining  walls  do- 
scribed  in  the  spfdlcatlon  tor  r^ef  were  all 
made  and  done  under  and  In  pursuance  ot  a 
certain  order  of  the  railroad  commlsdoners 
ot  the  state  of  Connecticut,  dated  June  IT, 
1886,  a  copy  ot  which  Is  hereto  annexed, 
marked  Exhibit  A,  and  a  judgment  of  the 
si4>erIor  court,  dated  NOTembw  18;  1887,  at* 
firming  said  order,  of  whldi  a  copy  is  hweto 
annexed,  marked  Bxhlblt  B.  (These  are  the 
order  of  the  railroad  commlsdmers  and  the 
Judgment  of  the  snpralor  court  hereinabove 
set  out.)  ^)  The  assessment  wbnel^  the 
^ipUcants  daim  to  be  anrieved  was  made 
by  the  court  of  common  council  ot  the  dty  ot 
New  Havoi  tot  the  purpose  of  ascertaining 
the  amount  ot  benefits  and  land  damages,  if 
any,  whidi  might  tie  due  from  ta  to  any 
party  by  reason  ot  the  eonstructlHi  of  said 
bridge  and  approaches  pursuant  to  aald  or- 
der and  judgment  Hie  repUcatlwi  by  tbo 
plaintiffs  was  In  each  case  a  denial  of  the 
second  defense.   Both  these  eases  were  re 
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ferred  to  the  same  committee,  who  beard  botii 
cases  together,  and  made  reports  finding  the 
Issues  In  each  case  for  the  plaintiffs,  and  set- 
ting: forth  all  the  facts  which  appeared  on  the 
trial.  These  reports  differ  onl^  so  far  as  It 
la  made  necessary  by  the  fact  that  one  of  the 
plaintiffs  asked  damages  for  land  on  the 
north  side  of  Chapel  street,  iand  the  other 
plaintiff  for  damages  to  land  on  the  sooth  side 
of  the  same  street  Sach  of  the  defendants 
remonstrated  against  the  report  in  each  case, 
and  there  was  a  reply  to  these  by  the  plain- 
tiffs. The  cases  were  thereupon  reserved  for 
the  eoBMenHim  and  adrlce  of  this  oonrt. 

Henry  BtoddarA  and  John  W.  Bristol,  for 
plaintiffs.  Oeorge  D.  Watrous.  for  defendant 
Not  Tork.  N.  H.  ft  H.  B.  Oo.  WllUam  H. 
BIy,  for  dAfaidant       of  Neir  Ebrai. 

ANDREWS,  G  J.  (after  stating  the  facts). 
The  record  In  these  cases  shows  that  the  city 
of  New  Haven  changed  the  grade  of  Chapel 
street,  a  mnch-frequented  highway  In  that 
dty.  The  report  of  the  committee  finds  that 
each  of  the  plaintiffs  was  damaged  by  that 
change  of  the  grade  of  said  street  to  a  very 
substantial  amount.  And  each  of  the  plain- 
tiffs In  the  cases  seeks  to  recover  his  own 
damages.  The  defendants  say  that  whatever 
they  or  either  of  them  did  In  or  about  the 
changing  of  the  grade  In  the  said  street  they 
did  pursuant  to,  and  by  reason  of,  the  order 
made  by  the  railroad  commissioners  of  the 
state,  modified,  approved,  and  affirmed  by  the 
superior  court,  directing  them  to  make  such 
change  of  grade,  and  coerced  thereto  by  a 
writ  of  peremptory  mandamua  lawfully  Issued 
and  duly  served  upon  them;  that,  In  what- 
ever ^ey  did  In  the  matter,  they  acted  In 
obedience  to  the  command  of  the  sovereign 
power  of  the  state  In  the  performance  of  a 
police  duty;  and  that  they  are  not  liable  to 
the  plaintiffs  for  any  damages  which  the 
plaintiffs  may  have  suffered  by  reason  of 
their  performance  of  the  duty  so  command- 
ed. The  plaintiffs,  In  reply  to  this  dalm  of 
the  defendants,  say:  First,  that  the  defend- 
ants did  not  act  In  pursuance  to  the  said  or- 
der  of  Uie  railroad  commissioners,  but  pro- 
ceeded .  of  their  own  motion,  and  therefore 
are  liable  for  the  damages  they  have  caused; 
and,  second,  that,  even  if  they  did  act  pursu- 
ant to  the  order  of  the  said  commissioners, 
they  are  eqoally  liable  for  the  damages  made 
so  by  the  laws  of  the  state.  It  Is  upon  the 
correctness  of  these  claims  that  the  right  of 
the  plaintiffs  to  recover  depends.  Moreover, 
these  claims  embrace  the  substance  of  all  the 
questions  made  by  the  remonstrance  to  the 
committee's  report  In  that  series  of  events 
which  resulted  In  the  change  of  the  grade  In 
Chapel  street,  the  Initial  step  was  the  pro- 
ceeding by  the  railroad  commissioners.  To 
that  proceeding  all  persons  supposed  to  be 
Interested  were  made  parties  by  the  notice 
given  by  the  commissioners.  From  that  pro- 
ceeding Issued  the  order  that  the  change  in 


the  grade  ot  Obapel  street  should  be  made, 
directing  the  city  and  the  railroad  company 
to  do  the  work,  and  apportioning  the  pay- 
ments to  be  made.  Then  followed  the  Judg- 
ment of  the  superior  court,  and  later  the  per- 
emptory mandamus.  Both  these  last-named 
proceedings  were  based  upon  the  order  made 
by  the  commissioners,  and  commanded  the 
performance  by  the  defendants  of  the  woi^ 
therein  ordered  by  the  commissioners  to  be 
done.  In  the  light  of  these  snccesslve  orders, 
decrees,  and  commands,  It  is  Impossible  to 
come  to  any  other  conclusion  than  that  "the 
change  of  grade,  construction  of  bridge,  and 
building  of  retaining  walls  described  In  the 
nmiplalnt  were  all  made  and  done  under  end 
in  pursuance  ol  the  said  order  of  the  railroad 
commlSBlonera.**  That  the  work  was  not 
done  within  two  years  after  the  order  was 
made,  and  that  the  bridge  Is  a  trifle  wider 
than  the  layout  of  the  street,  were  immatralal 
variances,  whldi  tiionld  bare  beoi  dlueigard^ 
ed. 

The  order  here  In  question  was  one  design- 
ed to  remove  a  dangerous  grade  crossing  In 
Chapel  street,  In  the  city  of  New  Haven. 
Ev.ery  grade  crossing  is  a  menace  to  human 
life.  The  legislature,  in  enacting  those  stat- 
utes which  empower  the  railroad  commission- 
ers to  order  the  removal  of  such  crossings, 
and  the  commissioners  in  making  such  or- 
ders, are  exercising  the  police  powers  aC  the 
state  for  the  preservation  of  life.  The  extinc- 
tion of  grade  crossings  when  ordered  by  the 
legislature  Is  within  the  police  powers  of  the 
state.  Tovm  of  Westbrook's  Appeal,  (ST 
Conn.  IM,  17  Atl.  368.  An  order  made  pursu- 
ant to  such  legislation  Is  an  exercise  of  the 
police  powers.  The  defendants  say  that,  be- 
cause they  acted  pursuant  to  an  order  of  the 
state  In  the  exercise  of  its  police  powers  to 
abate  a  nuisance,  they  are  not  liable  in  dam- 
ages to  the  plaintiffs  for  any  Injury  that  In 
consequence  of  their  act  may  have  been  done 
to  the  plaintiffs'  property.  They  say  that 
If  property  Is  Injured  or  destroyed  by  the  state 
or  the  agents  of  the  state  In  the  lawful  exe- 
cution of  a  police  regulation,  the  owner  can- 
not recover  for  such  damage;  that  it  is  dam- 
num absque  injuria.  As  a  general  statement 
we  suppose  this  to  be  correct  It  is  very 
likely  that  there  Is  no  common-law  Uabfll^ 
upon  the  defendants  to  pay  damaged  to  the 
plaintiffs.  But  the  legislature  may,  and  often 
docs,  authorize,  or  even  direct  acts  to  be 
done  which  are  barmfnl  to  individuals,  and 
which,  without  such  authority,  would  render 
the  persons  doing  the  act  liable  to  pay  dam- 
ages. If,  however,  In  such  cases,  the  statute 
authorizing  or  directing  the  act  to  be  done  Is 
one  which  the  legislature  has  the  power  to 
pass,  the  acts  are  lawful,  and  the  party  doing 
them  ts  not  liable  In  damages,  unless  the 
power  has  be«i  exceeded.  But  in  such  stat- 
utes there  may  also  be  given  to  those  who 
Buffer  consequential  damages  the  right  to  re- 
cover therefor,  and,  when  so  given,  the  right 
to  recover  compensation  la  a  creature  of  stat- 
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nte,  and  the  Injured  person  todj  recornr  ac- 
cordingly. Transportation  Co.  t.  Cbtcago,  99 
U.  S.  640;  |towe  v.  Bridge  Uorp.,  21  Pick. 
&14;  Darllngtcm  t.  Mayor,  etc.»  31  N.  T.  164; 
AUegheny  Co.  t.  Gibson.  90  Pa.  St.  897.  The 
legislature,  having  the  power  to  order  the  act 
to  be  don^  may  provide  compensation  for 
the  proper^  injured  by  the  doing  of  the  act. 
In  anch  mode  and  to  such  extent  as  it  deems 
wise.  Instances  of  such  legislation  are  very 
numeions.  The  acts  of  IS*^  and  - 1880,  an- 
thoilzlng  the  board  of  agriculture  or  Its  com- 
mlsBloners  to  cause  animals  supposed  to  be 
infected  by  some  contagious  disease  ^o  be 
killed,  and  proTldiag  compensation  to  the 
owner  of  such  animals,  are  statutes  of  this 
Und.  See,  also,  Gen.  St  187S,  pp.  18,  10; 
Acts  1880,  c  73.  Also,  Acts  1886,  c.  106,  and 
Acts  1887,  c.  70.  And,  In  all  cases  where 
compensation  Is  so  prorided,  the  party  doing 
tbe  act  which  causes  the  damages  must  have 
the  damages  ascertained,  and  pay  them ; 
otherwise,  the  party  injured  may  bring  an 
action  therefor.  HoUey  t.  Town  &  Borough  of 
Torrlngton,  68  Conn.  4226,  28  Aa  613:  Cul- 
len  T.  Railroad  Co.,  66  Conn.  226,  33  Atl.  910. 

Chapter  100  of  the  Public  Acts  of  18S4  Is 
also  a  statute  of  the  same  kind.  It  Is  as  fol- 
lows: "The  railroad  commissioners  may  when 
In  their  opinion  public  safety  requires  an  al- 
teration of  any  highway  crossed  at  grade  by 
a  railroad,  after  a  hearing  had,  upon  such  no- 
tice as  they  shall  deem  reasonable  to  the  rail- 
road company  owning  or  operating  said  rail- 
road and  to  the  selectmen  of  the  town,  mayor 
of  the  city  or  warden  of  the  borough  within 
wblcb  said  highway  Is  situated  and  to  the 
owners  of  the  land  adjoining  said  crossing, 
order  such  alterations  In  such  highway  as 
they  shall  deem  best,  and  shall  determine  and 
direct  by  whom  such  alterations  shall  be 
made,  at  whose  expense  and  within  what 
Ume."  This  act  was  an  amendment  of  a 
•Imllar  act  passed  the  previous  year.  See 
Acts  1883.  c.  107,  t  3.  And  this  latter  was  an 
extension  of  an  act  passed  in  1876  (Laws  1876, 
c.  36)  and  Gen.  St  1875,  p.  ,232.  This  was 
the  statute  in  force  when  the  order  made  by 
the  railroad  commlssIoDers  in  this  case  went 
Into  effect  Acting  upon  the  authority  so 
given  them,  and  as  ap[}ear8  from  their  recital, 
upon  their  own  opinion  that  the  public  siafe- 
ty  required  It,  the  railroad  commissioners 
made  tbe  order  in  the  present  case.  They  or- 
dered tbe  grade  crossing  in  Chapel  street  to 
be  changed,  and  that  la  the  changing  of  such 
crossing  the  street  be  raised  16  feet  for  some 
distance  In  front  of  the  land  of  the  plaintiffs. 
And  they  also  ordered  all  of  the  said  altera- 
tions to  be  made  and  completed  within  two 
years  from  the  date  of  the  order,  and  "In- 
cluding the  land  damages,  If  any,  Incident  to 
■aid  alterations;  to  be  at  the  Joint  expense  of 
tbe  said  dty  and  railroad  company."  A  part 
of  the  land  damages  "Incident  to  said  altera- 
tion^ was  the  damages  done  to  the  present 
pliihiUffi  by  raising  the  grade  of  the  highway 


to  which  their  lands  were  adjoining.  This 
was  a  damage  which  the  city  was,  by  law, 
bound  to  pay  to  them.  Gen.  St  1876,  p.  236; 
Acts  1880,  c  73.  The  order  of  the  commis- 
sioners provides  for  the  payment  of  these 
damages  and  at  whose  expense.  The  defend' 
ants  are  therefore  under  a  statutory  liability 
to  pay  to  the  plaintiffs'  their  damages;  the 
amount  to  be  apportioned  between  the  defend- 
ants as  is  specified  In  the  order  of  the  rail- 
road commissioners.  The  city  of  New  Ha- 
ven, recognizing  its  liability  under  the  said 
order  of  the  railroad  commissioners,  after  the 
work  was  completed  directed  the  bureau  ot 
compensation  to  assess  the  benefits  and  the 
damages  to  accrue  to  all  parties  Interested 
by  tbe  change  of  grade  in  Chapel  street 
That  board  acted  In  the  premise  and  made 
Its  report  finding  the  damages  and  benefits 
to  each  of 'the  plalntiflb  equal.  Tbe  present 
complaints  are  each  an  appeal  from  that  as- 
sessment The  committee  of  the  superior 
court  has  found  that  the  damages  to  the 
plalntlffa  largely  exceed  the  t>eneflta  to  ttaem. 
We  think  the  defendants  are,  by  the  statute, 
made  liable  to  pay  the  amount  of  the  dam- 
ages so  ascertained.  The  superior  court  Is  ad- 
vised to  accept  the  reports  of  its  committee^ 
and  to  render  Judgment  in  favor  of  the  New 
Haven  Steam  Sawmill  Company  in  the  sum 
of  (22,762.84,  and  In  favor  of  John  S.  Gannon, 
executor,  etc..  In  the  sum  of  |12.444.96.  The 
costs  In  this  court  will  be  taxed  in  ftivor  of 
the  respective  plaintiffs.  The  othor  Judges 
concnned. 


(71  Conn.  US) 

NHW  HAVBN  STEAM  SAWMILL  00.  T. 
dTT  OF  NDW  HAVBIN.' 

(Snpraae  Ooart  ot  Bmns  of  OonnectieDt.  Oct 
S,  1899.) 

mrniCIPAL  OORPORATIOKS  —  CHANOB  OF 
BTRBOT  GRADB— DAMAOSS— QUAIfTITr 
OF  PLAINTIFF'S  INTERB3T. 

In  an  actlou  for  dauiages  caused  to  adjacent 
property  by  dialing  the  grade  of  a  street,  the 
fact  that  plaintiff  has  only  rach  an  Interest  la 
the  lands  Injnred  as  an  upland  owner  of  tU^ 
water  has  in  tbe  fiats  in  front  of  his  aplaod 
should  not  be  considered  la  estlmatius  damages, 
but  damages  should  be  estimated  by  the  differ- 
ence  in  value  of  tbe  property  before  and  after 
the  grade  was  changeo. 

Gaae  reserved  from  superior  court;  New 
Haven  county;  Silas  A  Robinson,  Jndgew 

Appeal  by  the  New  Haven  Steam  Sawmill 
Company  (George  B.  Martin,  receiver)  tram 
an  assessment  ol  damages  and  benefits  made 
by  tbe  board  of  common  council  of  the  dty 
of  New  Haven.  Case  reserved,  tnd  Judg- 
ment advised  for  the  plaintiff. 

The  complaint  In  this  case  Is  an  applica- 
tion to  the  superior  court,  In  the  nature  ot 
an  iqtpeal  from  tbe  r^rt  of  the  bureau  oC 
compensation  of  a^  <^,-Hwcepted  and  oon- 
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firmed  by  the  board  ot  common  cotincll,— 
finding  the  benefits  and  damagea  to  the  plain- 
tiff's land  by  reason  of  a  change  In  the  grade 
of  Chapel  street  to  be  equal.  The  report  of 
the  said  bureau  from  which  the  appeal  In 
this  case  was  taken  Is  the  same  from  which 
the  appeals  In  the  t^o  cases  Just  considered 
were  made  (44  Atl.  228,  229),  but  refers  to  land 
situated  on  a  different  part  of  the  same  street. 
The  case  was  tried  to  a  committee,  whose  re- 
port sets  forth  the  facts  as  follows:  "The 
clrcamstancee  under  which  this  action  Is 
brought  are  aa  follows:  The  city  of  New 
Haren  raised  the  grade  of  the  highway 
known  a?  'Chapel  Street,'  between  Kast  street 
and  Mill  river,  beginning  at  the  easterly  curb 
Une  of  East  street  at  the  old  grade;  thence 
easterly  aboat  200  fee^  rising  to  the  crown 
of  a  new  bridge  Over  the  freight  tracks  of 
the  New  York,  New  Haven  &  Hartford  Rail- 
road Company,  where  the  present  grade  Is 
16  feet  higher  than  the  former  grade;  thence 
gradually  falling  to  a  point  800  feet  east  of 
the  east  line  of  Bast  street,  where  the  pres- 
ent grade  Ib  5  feet  7  Inches  above  the  former 
grade;  thence,  abont  oa  a  level,  and  about 
the  same  height  above  the  former  grade,  to 
a  new  drawbridge  over  Mill  river.  In  con- 
structing said  bridge  and  approaches,  and  tn 
changing  said  grade,  the  city  erected  on  each 
ilde  of  Ohapel  street  perpendicular  stone  re- 
taining walls  In  front  of  the  premises  of  the 
plaintiff,  which  walls  are  5  Inches  higher 
than  the  present  grade  of  the  street  above 
given.  Bald  wails  vary,  except  for  a  short 
distance  next  adjoining  East  street,  from  6 
to  16  feet  high,  and  are  anrmounted  on  each 
glde  of  the  street  by  an  open  Iron  ralllns 
about  4  feet  high.  Between  said  walla  Chap- 
a  street  Is  flUed  in  aoUd  serosa  Its  full  width 
to  the  new  grade  above  given.  The  frontage 
of  the  Mew  Haven  ^wmUl  Company  thus 
affected  la  1,084  feet  Said  Change  of  grade 
Is  attributable  to  two  diatlnct  puUlc  Improve- 
menta:  The  abolition  ot  a  grade  cxoaalng  of 
the  freight  trades  of  the  New  York,  New  Ha- 
ven ft  Harttord  Ballroad  Compaiv  vne  Chap- 
el atreet,  and  tjie  erection  of  a  new  draw- 
tNTldge,  taking  ttw  place  of  the  old  one,  over 
laa  river.  The  original  plana  and  speelflca- 
tlona  for  the  abolition  of  aald  grade  crossing 
contranidated  ttiat  the  new  grade  ot  Ohapel 
atreet  abould  run  oat  Into  die  fonner  grade 
at  a  point  800  feet  east  of  the  east  line  of 
Eaat  atreet;  but  anbaequently  tbe  dty  of 
New  Haven,  for  tibe  pnrpoae  of  prorldlng  a 
levd  approach  to  the  new  Mill  Biver  Bridge, 
ordered  an  additional  raise  fn  tbe  ^de  of 
Chapel  street,  extrading  back  to  a  point  500 
feet  east  of  the  east  line  of  East  street.  Be- 
tween aald  BOO-foot  point  and  sidd  8D0-foot 
point  the  total  douce  of  grade  of  Chapel 
street  U  .therefore  due  to  the  BIlU  Blver 
Bridge  grade  being  auperimposed  'upon  the 
grade  dae  to  the  abolition  of  said  grade  cross- 
ing. Said  grade  erosslng  was  abolished  In 
consequoice  ot  aa  order  of  the  railroad  com- 


missions dated  July  6, 1886,  of  which  a  copy 
Is  in  evidence,  and  In  consequence  of  the  fol- 
lowing additional  proceedings:  Said  order 
was  appealed  from  by  the  New  Haven  Steam 
Sawmin  Company,  and  was  amended  and  con- 
firmed by  a  Judgment  of  the  superior  court 
dated  November  IS,  1887,  of  which  a  cer- 
tified copy  is  In  evidence.  Said  order  was 
again  amended  by  the  railroad  commisslonera 
December  23, 1887,  and  a  copy  of  said  amend- 
ed order  is  In  evidence.  On  November  6; 
1896,  a  writ  of  peremptory  mandamus  was  Is- 
sued from  the  superior  court,  commanding  the 
city  of  New  Haven  and  aald  railroad  com- 
pany to  obey  said  oeiet  and  Judgmoit.  Tbe 
Mill  River  Bridge  Improvement  waa  con- 
structed In  pursuance  of  certain  votes  of  the 
court  of  common  council  of  the  dty  of  New 
Haven,  copies  of  which  are  in  evidence.  The 
court  of  common  council  of  the  dty  of  New 
Haven  assessed  damages  and  broeflts  equal 
to  the  plaintiffs'  property  on  account  of  each 
of  said  Improvements.  George  B.  Martin  la 
receiver  of  the  New  Haven  Steam  Sawmill 
Company,  and  as  such  ^ipeals  from  the  order 
of  the  court  of  common  council  assessing 
■  damages  and  benefits  equal  on  account  of 
said  MIU  River  Bridge  grade.  I  find  that 
said  New  Haven  Steam  Sawmill  Company 
and  George  B.  Martin,  as  receiver  thereof, 
are  the  owners  of  the  premises  described  in 
the  complaint  Taking  first  that  part  of  the 
premises  lying  east  of  the  800-foot'  iMlnt,  and 
In  front  of  which  the  change  of  grade  already 
described  Is  entirely  attributable  to  the  "UiU 
River  Bridge  improvement  I  find  that  aald 
premises  consist  of  a  tract  of  flats  lying  be- 
tween high  and  low  water  mark,  884  feet  on 
Ohapel  street,  and,  excepting  the  easterly  GO 
feet  some  270  feet  deep  on  ttie  average.  In 
changing  the  grade  of  Chapd  street  the  dty 
of  New  Haven  took  and  appropriated  for  the 
purpose  of  said  Mill  Blver  Bridge  lm;^Te- 
ment  a  atrip  ot  tbe  plataitHTa  pren^sea  about 
4  Inchea  In  width  along  tbe  entire  length  ot 
334  feet  PlalntUta  dalmed  damagea  for  en* 
croadiment  and  tor  injury  to  tbe  value  ot 
the  premlaea.  I  And  that  the  plalntifla  wwe 
damaged  by  lite  encroachment  above  describ- 
ed In  the  aum  of  883.40.  I  And  that  prior  to 
the  change  of  grade  the  market  value  ot  tbe 
above  deacribed  premises  was  $Si  a  fbot  on 
Chaptf  atreet  The  retaining  wall  in  fnmt  of 
said  premlsea  la  about  6  feet  hli^w  than  the 
form«-  grade  of  Chapel  street  and  material- 
ly obstructs  the  use  of  the  water  privilege  In 
connedlOB  witli  Chapd  street  and  Increases 
tbe  cost  of  Improving  the  flats.  I  flnd  that 
the  premises  lying  between  the  800-foot  iK^t 
and  tbe  harbor  Une  have  been  apedaOy  dam* 
aged  by  the  Mill  River  ^dge  change  of 
grades  over  and  i^bove  all  benefltSk  at  the 
rate  of  $15  a  foot  or  $6,010,  not  Indttding 
damage  for  encroachment  already  found.  If 
the  court  ahaH  'flnd,  upon  tbe  true  conatroe* 
tlon  of  the  aald  order  appealed  from,  the 
damages  to  be  recorered  la  this  action  In- 
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dude  only  the  damage  to  the  premises  lying 
between  the  800-foot  point  and  the  harbor 
line,  then  I  find  and  report  that  the  plain- 
tUfs'  premises  hare  been  specially  damaged 
b7  saJd  change  of  grade  In  the  sum  of  five 
thousand  and  forty-three  dollars  and  forty 
cents  ^043.40)  over  and  above  all  benefits." 
There  was  a  remonstrance  against  the  repw^ 
and  a  rei^  thereto.  The  case  waa  then  »• 
■erred  for  the  adrlce  of  this  court 

Henry  Stoddard  and  John  W.  Bristol,  for 
plaintiff.   William  H.  Bly,  tor  defendant 

ANDREIWS.  O.  J.  (after  stating  the  facts). 
The  grade  of  Chapel  street  has  been  changed 
by  the  defendant  city,  and  the  land  of  the 
plalDtlfr  adjoining  that  highway  has  been 
thereby  damaged.  It  is  clear  that  the  plain- 
tiff Is  entitled  to  recover  damages  to  some 
omonnt  The  defendant  does  not  controrert 
this.  Connsd  for  the  city  say  that  the  com- 
mittee has  estimated  damages  on  a  wrong 
flieory;  that  la,  tiiat  the  committee  has  esti- 
mated the  damages  on  the  theory  that  the 
plaintiff  Is  the  owner  In  fee  of  the  land  ad- 
joining Chapti  street  and  wblch  It  claims  has 
been  damaged,  whereas  In  fact  the  plaintiff 
la  not  the  owner  In  fee,  bnt  baa  only  such 
title  and  Interest  In  the  tends  Injiued  as  an 
upland  owner  on  tide  water  has  In  the  fiats 
In  front  ot  bis  upland.  We  are  not  Able  to 
see  how  the  facts  In  the  case  support  ttils 
eubn  of  the  defendant  The  committee  has 
not  ondertaken  to  determine  what  Intoest  or 
tifle  the  plaintiff  baa  In  the  lands.  He  says 
tbat  the  plaintiff's  land  has  been  damaged 
by  the  change  of  grade  to  the  amount  of  ¥15 
a  foot.on  Chapel  street;  In  otlwr  words,  that 
ttae  value  of  the  plaintiff's  land  Is,  since  the 
change  In  the  grade,  less  than  It  iwas  before 
that  diange,  by  |16  a  foot  It  does  not  ap- 
pear tbBl  the  quantity  of  the  plaintiff's  In- 
terest In  the  land  enters  In  any  wise  Into  the 
estimate.  The  committee  seems  to  have  pro- 
ceeded according  to  the  rule  approved  by 
this  conrt  Cook  t.  City  of  Ansonia,  66  Conn. 
413,  S4  AtL  18B;  Holley  t.  Town  and  Bor- 
oncb  of  Torrlngton,  63  Conn.  426,  28  Atl.  613. 
The  committee  was  correct  in  holding  that 
the  plaintiff  has  no  right  of  way  over  the 
track  of  the  railroad.  Beading  the  order  ap- 
petied  from  In  the  light  of  all  the  factt  as 
they  are  set  forth  In  the  r^ort  of  Qie  com- 
mittee In  this  case  and  in  the  two  former 
cases  (44  AtL  228,  229),  we  are  ftf  the  opinion 
that  by  the  true  construction  of  that  order 
the  damages  to  be  recovered  In  this  action 
Should  Include  only  tbe  damages  to  the  prem- 
ises lying  between  the  800-foot  point  and  the 
barbor  line,  namely,  ^018.40  over  and  above 
all  benefits.  Ttae  s^^or  conrt  Is  advised 
to  accept  the  report  and  to  render  Judgment 
(or  the  idalntlfl  to  recover  of  the  dty  the 
■aid  sum.  The  costs  In  this  court  will  be 
taxed  In  favor  of  the  plaintiff.  The  other 
Judges  coocnned. 


(n  Cotm.  ZK) 

NHW  HAYBN  WATER  CO.  v.  BOBOUGB 
OF  WAUJNOFOBD. 

(SaprMue  Court  ot  Sraors  at  Oonneetleiit  Oet. 
B,  1890.) 

BQTTITY— APPBAL  AND  HRROR— CBRTlFYlWO 
QUBSTI0N3— WATBRS  AND  WATBR  GOURSBS 
—APPROPRIATION  OP  WATBR— IBVIDBIMCIk- 
RIPARIAN  OWNSRr-INJtlNCTlON. 

1.  In  an  action  to  restrain  the  use  and  diver- 
don  of  a  nmning  streBm,  the  fact  that  defend- 
ant is  nsins  and  aiverting  otlier  watov  to  wtildi 
plalntifF  is  entitled  ts  immaterial. 

2.  In  eauity,  where  evidence  on  certain  facts 
in  issae  u  conflicting,  or  ia  of  snch  character 
that  an  appellate  oonrt  cannot  sa;  the  trial  court 
erred  In  refusing  to  find  such  facts,  the  finding 
will  not  be  disturbed. 

5.  In  equity,  ooly  the  portions  of  evidence 
bearins  upon  the  poioti  intended  to  be  raised  on 
appeal  stiould  be  certified  to  the  appellate  court, 
when  the  evidence  1b  voluminona  and  moch  of  it 
has  no  bearing  on  snch  questions,  and  all  bavins 
snch  bearing  can  be  eajilj  separated  from  w 
rest 

4.  And  In  such  case  it  is  improper  for  the  Iow> 
er  court  to  certify  that  such  pornons  of  the  evi- 
dence at*  only  a  part  of  that  bearing  on  snch 
questions. 

C.  The  borough  of  Wallinxford,  under  its  char- 
ter (9  Priv.  Acts,  p.  131,  %  08),  whicli  autliorize* 
it  "to  take  and  use  the  watns  of  any  stream, 
lake  or  pond,  in  whole  or  in  part"  within  its 
limits.  Is  not  anthoriced  to  take  waters  already 
appropriated  to  public  nse  under  prior  legislative 
authority. 

6.  A  private  corporation  «igaged  In  supplying 
a  murndpal  corporation  with  water  owned  a 
small  tract  of  land,  which  extended  across  an^ 
Included  both  banks  and  the  bed  of  a  running 
stream,  and  sold  the  same  In  1876  to  ^olntiff, 
a  corporation  engaged  in  similar  business.  Said 
land  was  of  no  practical  value  to  plalntlfl  as  a 
water  company,  out  about  the  time  of  said  sale 
It  made  a  map  of  all  streams,  ponds,  and  water- 
sheds which  might  be  aTailabie  to  it  tor  fntare 
use,  which  included  said  stream  in  said  land. 
After  making  said  map,  plaintiff  did  nothing  for 
20  years  towards  appropriating,  or  indicating  an 
intent  to  appropriate,  tlie  waters  of  aaid  streasa. 
In  1802  dalcndant  appnq^tcd  said  wataia 
Said  land  was  never  In  any  wise  Improved,  nor 
wss  said  land  or  water  ever  used,  by  either  of 
said  corporations.  BM,  that  plaintlfl  had  not 
appropriated  said  waters  prior  to  defendant's 
approjwiation. 

7.  Flaiutifl,  a  private  corporation  famishing 
municipal  corporations  with  water,  owned  a 
small  tract  of  land  spanning  and  Including  a 
running  stream.  Subsequently  defendant  a  mn- 
nicipal  corporation,  appropriated  the  waters  ot 
said  stream,  and  buQt  a  pumping  plant  thereon, 
and  afterwards  passed  a  reaolnnon  declaring 
that  it  ^  did  not  need  and  would  not  teke  more 
than  a  certain  number  of  gallons  from  said 
stream  dally,  and  tbat  it  would  take  that  only 
between  November  and  June  ot  each  year.  Aft- 
erwards, and  while  plaintlfF  had  no  knowledge 
of  said  rescdution.  It  bought  other  tracts  of  laud 
along  said  stream,  Indumng  a  mill  property.  In 
the  conveyance  ot  which  a  'Sawmill  and  *  *  * 
the  water  privileges  belonging  thereto"  paased, 
but  no  otlier  act  was  done  by  plaintiff  showias 
an  int«Lt  to  appropriate  the  waters  ot  said 
stream.  Sobaequently,  a  greater  supply  of  ws- 
ter  being  necessary  to  defendant,  It  voted  to  re- 
scind said  resolution,  and  it  Intended,  and  always 
had  intended,  to  appn^rlate  said  waters.  Held, 
that  DlalntiS  had  not  appropriated  any  ot  the 
abaudooed  waters  before  defendant  resdnded 
the  resolution. 

8.  A  trial  court  does  not  err  in  refusing  an  in- 
Joncti<m  to  a  plalntifl  riparian  owner  who  seeks 
to  stop  the  appropriation  ot  a  nmidng  stream 
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ft  mnnldjpal  cotporatloQ  ontil  It  [ihtb  damages 
refor,  wfieo  the  damage  Is-  probablt  nominal, 
the  defendant  is  ready,  ablet  and  wiUlng  to  par 
the  same  whea  the  amount  shall  be  ascertained, 
and  the  plaintiff  became  a  riparian  owner  vita 
knowledge  that  defendant  intended  to  appropri- 
ate the  water  of  anch  itream  for  it  and  its  in- 
habitants, and  when  granting  the  writ  might 
canae  great  hardship. 

Appeal  from  superior  court  New  Haven 
county;  Alberto  T.  Rorabaclc,  Judge. 

Bill  by  the  New  EEaven  Water  Company 
against  the  borough  ot  Walllngford  for  In* 
Junction.  There  vaa  Judgment  for  defuid- 
ant,  and  plaintiff  appeals.  Affirmed. 

The  qnestlons  In  the  case  arise  principally 
upon  the  finding,  the  material  parta  of  vhlch 
are,  In  anbstance.  aa  follows: 

The  plaintiff  Is  a  private  corporation  char- 
tered by  the  legislature  of  tfala  state  In  1840, 
add  tince  1S82  It  has  been,  and  now  Is,  en- 
gaged In  supplying  the  city  and  town  of  New 
Haven  with  water  for  public  and  domestic 
use,  and  Is  now  the  only  corporation  so  en- 
gaged. The  defendant  is  a  munidpat  cor^ 
poration  of  this  state.  The  Fair  Haven  Wa- 
ter Company  was  a  private  corporation  char- 
tered by  the  legislature  of  this  state  In  1861 
to  supply  the  village  of  Fair  Haven  with 
water.  In  July,  1876,  the  plaintiff  purchas- 
ed the  stock,  property,  and  frauchlse  of  the 
Fair  Haven  Water  Company,  and  since  that 
date  has  used  the  same  as  its  own.  In  189S 
these  two  corporations,  under  legislative  au- 
thority, were  consolidated.  The  plaintiff  Is 
now  usiidtg  for  the  purpose  of  supplying  New 
Haven  three  lakes  or  ponds  In  the  towa  of 
Orange,  distant  from  said  city  between  S 
and  4  miles;  one  storage  reservoir  In  the  town 
of  Woodbrldge,  distant  from  the  center  of 
said  city  about  6  miles;  two  storage  reser- 
voirs in  the  town  of  Bethany,  one  upon  Sar^ 
gent's  river,  about  9  miles  from  New  Haven, 
and  another  upon  West  river,  distant  about 
10  miles  from  New  Haven;  the  water  of  Mill 
river,  subject  to  an  equal  right  of  user  for 
purposes  of  the  Whitney  Arms  Factory,  now 
leased  to  the  Winchester  Repeating  Arms 
Company,  at  a  point  In  the  town  of  Ham- 
den,  In  connection  wltb  a  distributing  reser- 
voir partly  in  the  town  of  Hamden  and  part- 
ly In  the  city  of  New  Haven,  on  Prospect 
street;  and  Saltonstall  lake,  lying  partly  In 
Branford  and  partly  In  Bast  Haven,  and  dis- 
tant between  4  and  6  miles  from  New  Ha- 
ven. The  present  average  dally  consumption 
of  water  supply  by  the  plaintiff  company  is 
about  16.786,000  gallons.  It  is  reasonably 
necessary,  in  order  that  the  city  of  New 
Haven  and  its  Inhabitants  and  the  defendant 
and  its  Inhabitants  may  be  amply  supplied 
with  water,  and  that  a  sufficient  reserve  may 
be  maintained  to  guard  against  the  dangers  of 
accident,  breaking  of  dams  or  machinery,  and 
excessive  droughts,  that  further  .provision 
should  in  the  near  future  be  made  for<8uppIy- 
\Dg  the  wants  of  said  city  and  said  boroogh. 
In  view  of  tba  rapid  growtti  and  Increase  In 


population  and  demand  for  water  in  each. 
The  ntio  of  Increase  of  population  In  tiie  bor- 
ough of  WalUngford  has  been  In  the  past 
abont  the  same  as  the  Increase  In  ratio  ot  the 
population  of  tite  dty  and  town  of  New  Ha- 
ven. The  approximate  dally  use  of  water 
supplied  by  the  defendant  corporation  through 
Ite  water  system  Is  about  700,000  gallons.  A 
very  large  portion  of  the  water  supplied 
the  plaintiff  corporation  is  used  by  mannfac- 
taring  industries. 

In  April,  1876,  the  Fair  Haven  Water  Oom- 
pany  purchased  a.  lot  of  land  upon  Pine  or 
Muddy  river,  so  called,  In  Walllngford,  and 
distant  between  10  and  11  miles  from  the 
city  of  New  "Haven.  Said  land  was  a  mere 
strip  situated  southerly  of  the  highway  be- 
tween said  land  and  the  Tyler  MUl  proper- 
ty, 80  called,  and  extending  on  either  side 
of  Pine  river,  about  15  feet  along  the  thread 
of  the  stream,  and  about  12  feet  from  the 
stream  on  each  bank  thereof.  Pine  river  at 
said  place  Is  a  mere  stream  or  brook.  Said 
land  Includes  the  bed  and  banks  of  said  riv- 
er. Said  tract  ot  land  Is  of  nominal  value 
only,  and  worth  not  more  than  $5.  It  has 
no  commercial  or  agricultural  value,  and  Is  so 
located  that  no  dam  or  reservoir  can  be  built 
upon  it,  and  the  stream  running  through  said 
land  has  very  lltUe  falL  Neither  the  Fair 
Haven  Water  Company  nor  the  plaintiff  has 
ever  in  any  wise  Improved  or  used  said  tract 
of  land.  In  June,  1S76,  the  Fair  Haven  Wa- 
ter Company  deeded  said  strip  of  land  to 
the  plaintiff,  and  the  plaintiff  Is,  and  ever 
since  has  been,  thfi  owner  of  said  property. 
In  October,  1892,  the  defendant  purchased 
and  received  a  deed  of  a  piece  of  land  upon 
Pine  river,  above  the  Tyler  Mill  property, 
and  above  the  piece  of  land  deeded  to  said 
Fair  Haven  Water  Company,  for  the  purpose 
of  locating  thereon  and  operating  a  pump  and 
pumping  station  to  take  the  waters  of 'Pine 
river,  and  to  appropriate  the  same  to  the 
public  and  private  uses  of  the  defendant  cor- 
poration, pursuant  to  Its  charter;  and  de- 
fendant did  as  early  as  Api*!!  3,  1893,  erect 
and  commence  to  operate  said  pump  and 
pumping  station,  and  to  pump  the  water  from 
Pine  river  Into  Its  pipe  lines,  and  has  con- 
tinued from  time  to  time  since  to  operate 
said  pump,  and  to  pump  water  from  said 
stream  Into  its  mains,  until  It  was  stopped 
as  hereinafter  stated.  The  defendant  since 
taking  said  water  lu  1892  has  acquired  and 
paid  for  the  privilege  of  taking  and  diverting 
said  waters  at  said  pumping  station  from 
several,  but  not  all.  of  the  persons  who  own- 
ed and  held  water  rights,  mill  rights,  and 
privileges  upon  said  stream  below  said  pump- 
ing station,  and  the  amount  paid  for  the 
same  was  about  f2,200.  Said  taking  of  said 
water,  and  the  acquirement  and  purchase  by 
the  defendant  of  water  rights,  and  the  con- 
struction of  said  pump  and  pumping  station, 
were  all  acquired,  made,  and  purchased  be- 
f<Hre  the  time  whta  the  plaintiff  purchased  or 


Digitized  by  Google 


Oonn.)     KEW  HA.7EH  WATKB  CO.  t:  BOBOUGH  OF  WALUNaFOBD.  2St 


obtained  any  right  or  prlvH^e  upon  or  In  or  - 
to  the  waters  of  said  river,  ^cept  the  deed 
of  the  small  piece  of  land  to  the  FaCf  Haren 
Water  Company  in  1876. 

On  the  dth  day  of  Novemher/ 1897,  Charleb 
J.  And^*80ii,  acting  for  the  plaintiff,  par- 
chased  and  received  deeds  of  Henry  W.  Ty- 
ler and  Oeorge.  Tyler  of  the  l^ler  MIU,  so 
called;  the  property  belAg  described  In  said 
deeds  as  follows:  "A  certain  piece  of  land, 
coutalnlng  one  acre,  more  or  less,  witli  the 
sawmill  and  other  buildings  thereon  and  the 
water  privileges  belonging  thereto,  situated 
in  the  town  of  WaJllugford,  In  said  state,  on 
Moddy  or  Pine  river,  and  upon  the  highway 
running  northerly  from  Northford  to  the  East  ; 
WalUnglord  post  office,  and  known  as  'Ty- 
ler's Mills.*  "  And  on  the  29th  day  of  Novem- 
ber the  said  Anderson  conveyed  said  prop- 
erty to  the  plaintiff.  Said  Anderson  in  like 
manner,  acting  for  the  plaintiff.  In  December, 
1S97,  pundiased  and  received  from  divers  per- 
sons deeds  of  land  on  either  side  of  said  river 
between  said  Tyler  Mill  and  the  land  owned 
by  the  defendant,  and  occupied  by  the  pump- 
ing station  of  the  defendant  Said  property 
was  deeded  by  Anderson  to  the  plaintiff  on 
January  4,  1898.  Said  purchases  were  made 
In  behalf  of  the  plaintiff  company,  with  the 
knowledge  of  those  making  them  that  the 
defendant  corporation  had  erected  and  op- 
erated said  pumping  station,  and  claimed  the 
right  to  take  said  waters;  and.  If  the  per- 
sons BO  making  said  purchases  had  made  rea- 
sonable Inquiry,  they  could,  easily  have  ascer- 
tained the  fact  that  the  defendant  corpora; 
tlon  bad  purchased  said  mill  and  water  priv- 
ileges^ and  had  paid  therefor  considerable 
■urns  of  money  In  establishing  said  pumping 
station,  and  that  the  defendant  intended  to 
use  and  appropriate  the  waters  of  Pine  river 
to  public  and  private  uses  of  the  defendant 
corporation  and  Its  inhabitants.  The  total 
cost  of  said  pumping  station  and  of  the  ex- 
penses incidental  thereto  was  about  $10,000. . 

In  1882  the  defendant  corporation  acquired 
the  right  to  use  the  waters  ot  Plstapaugh 
pond,  hereinafter  referred  to,  situated  at  the 
intersection  of  the  towns  of  Walllngford, 
Xortb  Bnufford,  Guilford,  and  Durham,  and . 
toolc  the  waters  thereof,  and  appropriated  the 
same  to  the  public  and  private  uses  of  the 
defendant  corporation  and  its  Inhabitants. 
The  8uiq;>Iy  of  water  from  said  pond  Is  insuflS- 
clent  for  the  present  needs  of  the  defendant 
and  Its  inhabitants,  and  it  Is  probable  thai 
It  will  be  greatly  insufficient  for  the  future 
necessitlefi  of  the  defendant,  and  It  Is  neces- 
sary for  the  defendant  to  continue  to  use  and 
apfMTOpriate  the  waters  of  Pine  river. 

No  actual  notice  was  at  any  time  given  by 
said  defendant  to  the  Fair  Haven  Water 
Company  or  the  plaintiff  tha^  the  defendant 
contemplated  the  taking  of  said  water  of  Pine 
rirer,  or  the  construction  of  said  pumping 
plant.  Neither  has  the  defendant  corporation 
tendered  to  the  plaintiff  any  compensation 
for  ttw  taking  ol  said  water,  nor  taken  steps 


towards  having  damages,  if  any,  that  have 
been  suffered,  assessed,  and  paid  to  the  plain- 
tiff. 

On  the  2d  day  of  January,  1894,  the  court 
of  burgesses  of  the  defendant  borough  passed 
the  vote,  a  copy  of  which  Is  annexed,  marked 
"Exhibit  J,"  and  on  said  date  the  defendant's 
board  of  water  commissioners  passed  a  vote 
In  the  same  language;  and  on  the  4th  day  of 
January,  1808,  the  court  of  burgesses  of  said 
borough  passed  a  vote,  a  copy  of  which  Is  an- 
nexed, marked  "Exhibit  K,"  and  on  the  5th 
day  of  January,  1898,  a  vote  was  passed  In 
the  same  language  by  the  defendant's  board 
of  water  commissioners. 

It  is  necessary  for  the  defendant  to  use  and 
appropriate  the  waters  from  Pine  river,  and 
It  has  been  at  an  times  the  Intent  of  the  de- 
fendant to  continue  such  use  and  appropria- 
tion as  soon  as  arrangements  could  be  made 
to  attain  that  end.  The  defendant  has  al- 
ways intended,  and  stlli  Intends,  to  make 
compensation  to  any  and  all  persons ,  who 
have  any  claim  for  damages  growing  out  of 
the  taJdng  of  said  wateisi  and  is  now  both 
able  and  willing  to  make  said  .compensation. 
Subsequent  to  the  eractioii  of  said  punqdag 
station  the  defendant  offered  to  pay  Hen^ 
W.  Tyler  (he  then  being  the  owner  of  the 
Tyler  Mill,  subsequently  purch^d  by  the 
plaintiff)  the  damages  which  might  accrue  to 
him  from  the  taking  of  said  water,  but  no 
sum  was  ever  paid  or  accepted  by  the  said 
Tyler  before  the  same  was  purchased  by  the 
plaintiff.  The  nature  of  the  stream  and  the 
property  through  Which  It  rims  Is  such  that  It 
Is  doubtful  Whether  the  persons  owning  land 
thereon  below  the  pumping  station  of  the  de- 
fendant have  any  Just  dalmS)  exc^  possibly 
for  nominal  damages.. 

The  plaintiff  offered  In  evidence  the  votes 
of  the  burgesses  of  the  borough  of  Walllng- 
ford and  the  water  commissioners,  of  the  2d 
day  of  January,  1894.  The  defendant  object- 
ed and  excepted  to  the  admission  thereof,  and 
In  reply  thereto  the  defendant  offered  the 
votes  hereinbefore  referred  to.  of  the  4th  of 
January,  1888,  rescinding  the  said  prior  votes. 
The  plaintiff  objected  to  said  prescinding  votes, 
but  the  court  overruled  the  objection,  and  the 
plaintiff  duly  excepted. 

Exhibits  J  and  K,  referred  to  in  the  finding 
(the  first  passed  January  2,  1884,  and  the 
other  passed  January  4,  1888),  read  as  fol- 
lows: 

"Whereas,  pursuant  to  the  charter  of  the 
borough  of  Walllngford,  the  said  borough  has 
taken  a  part  of  the  waters  of  Muddy  river  for 
the  use  o{  said  borough,  amounting  in  quan- 
tity to  about  600,000  gallons  daily,  for  a  pe- 
riod of  time  extending  from  the  1st  day  of 
November  to  the  1st  day  of  June  In  each  year; 
and  whereas,  the  public  and  the  Said  borough 
do  not  Iteed  ana  will  not  use  a  larger  quan- 
tity, under  any  circumstances,  than  fifteen 
hundred  thousand  gallons  per  day:  fhere- 
fore,  resolved,  that  the  said  borough  will  not, 
under  any  circumstances,  take  more  than  said 
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flfteen  hnndred  thousand  gallona  per  day  of 
the  water  from  said  rlrer,  and  will  take  only 
during  said  period,  to  wit,  from  the  let  day 
of  November  to  the  lot  day  of  Jane  In  each 

year." 

"Voted,  to  rescind  the  resolution  In  relation 
to  taking  the  waters  of  Muddy  rirer  passed 
at  the  meeting  of  the  court  of  burgesses  held 
January  2,  1894:  Voted,  to  take  the  waters 
of  Muddy  river  for  the  uses  of  the  borough." 

Divers  exceptions  to  the  action  of  the  trial 
court  with  respect  to  the  finding  appear  upon 
the  record,  wherein  it  Is  alleged  that  the 
court  erred  in  finding  certain  facts  without 
evidence,  and  In  refusing  to  And  certain  facts 
which  tte  viaintUt  dalmed  wore  proved  by 
evidence.  These  exceptions  are  sofflciently 
set  out  In  the  opinion.  Hie  reasoos  of  ap- 
peal axe  baaed  upon  said  exceptions,  and 
jpon  the  action  of  the  court  in  overruling  the 
^Ims  of  the  plaintiff  as  set  forth  In  the 
finding,  in  its  rulings  upon  evidence,  and  In 
ratderbog  judgm^t  tot  the  defendant  upon 
the  facts  found. 

George  D.  Watrons,  Charles  A.  Harrison, 
and  Benjamin  I.  Bpock,  for  appellant^  Henry 
Stoddard  and  Oswln  H.  D.  Fowler,  tm  appel- 
lee. 

TORRANCE,  J.  (after  staUng  the  facts). 
The  reasons  of  appeal  are  41  in  number,  and 
26  of  them  relate  to  alleged  errors  In  refus- 
ing to  correct  the  finding,  and  these  vrlll  be 
considered  first  Borne  of  these  26  assign- 
ments relate  to  the  alleged  action  of  the  court 
In  finding  certain  facts  wlthont  evidence,  but 
most  of  them  relate  to  the  refoaal  of  tiie 
court  to  find  certain  facts  upon  what  Is  al- 
leged to  be  conclusive  evidence.  Many  of 
these  aaslgnments  r^to  to  facts  which  are 
(tf  slight  mipOTtance  In  the  case,  and  were  not 
argued  orally  before  this  court,  nor  are  they 
alluded  to  In  the  briefs  of  counsel.  Of  tbese 
assignments,  the  only  ones  which  deserve  to 
be  separately  ciHisldered  lU  all  are  those  bas- 
ed npon  tb»  refusal  of  the  court  to  find  cer- 
tain tacts  which  the  plaintiff  claims  were 
proved  by  conclusive  evidence.  Tbese  tacts 
are  summarised  In  the  plaintiff's  brief.  In 
aabstance,  aa  follows:  (iO  That  the  purchase 
of  1S76  by  the  plaintiff  was  made  for  the 
purpose  of  taking  the  vraters  of  Pine  river; 
(b)  that  no  owner  of  land  between  the  de- 
fuidanfs  pumping  station  and  the  plaintiff's 
pnndiase  of  1876  had  been  compensated  by 
tbe  defendant;  (c)  that  a  resraroir  could  be 
constructed  at  the  Tyler  dam  without  flood- 
ing defendant's  land;  (d)  that  the  defendant 
has  diverted  Into  Pang  pond,  and  Is  using, 
water  from  other  sources  than  Pine  river,  to 
which  the  plaintiff  is  entitled;  (e)  that  the 
dally  flow  of  the  river  la  about  six  million 
gallons  at  the  Tyler  Mill;  (f)  that  a  gravity 
supply  tot  Wallingford  can  be  obtained  from 
Wharton  bcpok  at  a  less  annual  expense  than 
that  of  pumping,  from  Pine  river;  (g)  that  the 
gravity  supply  at  Pang  pond  can  be  mote 


than  doubled  at  a  very  reasonable  expense. 
As  to  these  facta,  we  think  (b)  and  (c)  are 
substantially  In  the  finding  as  made;  and 
(9,  even  If  It  be  regarded  as  ooncluslTely 
[ffoved.  Is  Immaterial  in  the  present  case,  Aa 
to  facts  <a),  <e),  (f),  (g).  we  think  the  evidence 
in  relation  to  each  of  them  Is  either  con- 
flicting, or  of  such  a  character  that  this  court 
cannot  say  that  the  trial  court  erred  In  re- 
fusing to  find  them.  This  disposes  of  tile 
assignments  relating  to  the  correction  of  the 
finding,  but;  In  connection  witb  this  part  of 
the  case,  we  ought  not  to  pass  In  silence 
what  appears  to  be  a  clear  abuse  of  tbe  stat- 
utory right  under  certain  circumstances,  to 
have  the  evidence  certified  to  tills -court  The 
plaintiff,  as  was  his  right  asked  to  have 
certain  portions  of  the  evidence  certified  up, 
and  thereupon  the  defendant  claimed  either 
that  the  entire  evidence  should  be  printed,  or 
that  the  court  should  certl:^  that  the  evidence 
called  for  by  the  plaintiff  was  only  a  part  of 
the  evidence  touching  the  several  facts  to 
which  It  was  applicable.  Tbe  evidence  In  tbe 
case,  oral  and  documentary,  covers  more 
than  300  printed  pages.  A  large  part  of  It 
has  no  bearing  upon  the  questions  raised  up- 
on this  appeal,  and  all  of  It  having  sudi  bear- 
ing may  easily  be  separated  from  the  rest. 
Under  these  drcumstaBces,  the  claim  of  tiie 
defendant  was  an  unreasonable  one,  and 
sbould  have  been  disallowed.  Only  sndi 
parts  of  the  evidence  as  were  material  to  tbe 
questtons  proposed  to  be  raised  Abould  have 
been  printed. 

Upon  the  merits  of  tbe  cas^  the  general 
question  is  whether  tbe  court  erred,  upcm  the 
facts  found.  In  refusing  to  grant  an  Injunc- 
tion. Wbere  a  corporation  bas  legally  «m- 
demned  property,  or  bas  acquired  tt  by  pnr^ 
chas^  for  one  public  use,  and  has  appropriat 
ed  or  is  about  to  appropriate  It  to  that  use, 
such  property  cannot  be  taken  by  another  for 
a  public  use  Inconsistent  witii  the  prior  ap- 
^oprlation,  unless  such  taking  Is  authorised 
by  the  l^lsbiture  either  expressly  or  by  clear 
Iiiq;illcatlon.  Bvergreen  Cemetery  Ass's  v. 
City  of  New  Bitrea,  48  Conn.  234;  City  of 
Bridgeport  v.'  New  Totk  &  N.  H.  R.  Co.,  86 
Cons.  2SS.  The  plaintiff  says,  In  effect,  that 
It  comes  wlthtai  this  principle  with  respect  to 
the  waters  of  Pine  river.  It  claims  (1)  that 
In  1802,  wboi  tiie  defendant  first  b^m  to 
appropriate  these  waters,  they  had  already 
been  appropriated  by  the  plaintiff  under  its 
charter;  &)  that  If  so,  th^  could  not  then 
be  taken  by  the  defendant  because  It  was 
not  expressly  nor  by  iwcesury  Imjdlcatlon 
empowered  to  do  so.  The  second  of  tiiese 
claims  may  be  conceded,  for  the  defendant  la 
only  authorised  by  Its  charter,  in  general 
terms,  '*to  take  and  use  the  waters  of  any 
stream,  lake  or  pond.  In  whole  or  In  part" 
within  tbe  limits  of  Wallingford  or  any  town 
adjacent  thereto.  9  Prlv.  Acts,  p.  131,  i  SS. 
And  this  genoal  power  does  not  authorize  a 
to  take  waters,  already  appropriated  to  public 
use  under  prior  legislative  authority.  Boston 
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Water-power  Oo.  Boston  &  W.  B,  Co.,  28 
Pick.  360;  Old  Colony  B.  Oo.  t.  Framlngham 
Water  Co,  153  Maw.  661,  27  N.  B.  662;  Bos- 
ton T.  Inhabitants  of  Brookllne,  156  Mass. 
172,  90  N.  B.  611;  Ryergreea  Cemetery  Ass'n 
T.  City  of  New  Haven,  and  City  of  Bridge- 
port T.  New  York  &  N.  H.  R.  Co.,  supra.  But 
tbe  claim  of  prior  appropriation  Is  not  found 
bj  the  court,  and  Is  not  sustained  by  tbe  f&cts 
In  the  case.  It  is  based  entirely  upon  the  pur- 
chase made  In  1876,  and  tbe  making  of  tbe 
map  about  the  same  time.  The  purchase  was 
that  of  a  small  strip  of  land,  of  merely  nom- 
inal value,  which  of  Itself  could  not  be  made 
of  any  practical  use  for  the  purposes  of  the 
plalntlfF  under  Its  charter.  The  map  was 
one  which  Indicated,  In  a  general  way,  all 
the  streams,  poods,  and  watersheds  In  New 
Haven  and  neighboring  towns  which  might 
possibly  be  made  available  as  future  sources 
ot  water  supply.  After  this  nothing  more 
was  done  by  the  plaintiff  looking  to  the  ap- 
propriation of  the  waters  In  question  for  20 
years.  During  all  this  time  it  passed  no  vote 
to  take  this  water,  It  did  not  take  or  attempt 
to  take  any  of  it,  and  It  did  no  act  whatev- 
er manifesting  any  Intent  to  apprc^riate  It. 
"To  appropriate,**  In  this  connection,  means 
to  take;  to  take  to  one's  self,  as  onCs  own; 
and  "prior  appropriation"  means  such  a  prior 
taking.  To  constitute  an  appropriation  of 
this  kind,  tliere  must  be  an  actual  Intent  to 
take  presmtly  or  In  the  near  future,  and  that 
Intent  must  be  manifested  and  carried  out  by 
apt  and  suitable  acts.  Upon  the  focts  found, 
It  cannot  with  reason  be  claimed  that,  prior 
to  the  appropriation  of  these  waters  by  the 
borough  In  1892,  the  plaintiff  had  manifested 
any  such  Intent  to  appropriate  these  waters, 
or  had  done  any  act  which  manifested  or 
carried  ont  snch  an  Intent,  If  It  existed,  and 
we  think  there  bad  been  no  such  iHlor  appro- 
priation by  tbe  plaintiff. 

The  plaintiff  next  claims  that.  If  the  de> 
fendant  appropriated  all  the  waters  of  Pine 
river  In  1892,  It  abandoned  part  of  them  \^ 
the  votes  of  its  officials  In  January,  1894,  and 
that  before  the  votes  of  January,  1808,  were 
passed,  the  plaintiff  had  ai^oprlated  the  wa- 
ter so  abandoned,  and  was  entitled  to  an  In- 
junction on  this  account  This  claim  Is 
founded  upon  the  votes  of  January,  1894,  by 
officials  of  the  defendant  coupled  with  the 
imrehase  by  the  plaintiff  in  1807  of  tbe  Tyler 
Mill  and  other  property  along  this  stream. 
In  November,  1892,  the  freemen  of  I3ie  de- 
fendant borough  directed  its  water  commis- 
sioners to  take  this  water  for  the  use  of  the 
borongb,  and  in  May,  1808,  the  court  of  bur- 
gesses and  board  wat»  commissioners 
each  abo  voted  to  do  sa  Under  these  votes 
tbe  pmnping  station  was  procured,  and  the 
pomp  erected  and  the  tvater  taken.  In  Janu- 
ary, 18&4,  said  court  and  board  each  voted, 
In  effect  (see  Exhibit  J),  that  the  borough  did 
not  need  and  would  not  take  more  than  a 
minion  and  a  halt  of  gallons  of  water  from 
Pine  ilvcr  daily,  and  tU&t  only  during  tlia 


time  specified  In  the  vote.  In  January,  1808, 
each  of  said  bodies  voted,  in  effect  to  rescind 
tbe  limiting  vote  of  January,  1894,  and  to 
take  the  waters  of  the  river  for  the  use  of 
the  borough.  Se6  Exhibit  K.  In  November, 
1697,  the  plaintiff  bought  and  had  conveyed 
to  it  tbe  Tyler  Mill  property,  and  In  December 
and  January  following  bought  and  had  con- 
v'eyed  to  It  other  property  on  this  stream,  as 
set  forth  In  the  finding.  It  is  upon  these 
facts  that  the  plaintiff's  present  claim  is 
based.  We  assume,  In  favor  of  the  plaintiff, 
without  deciding,  that  the  defendant  abandon- 
ed part  of  the  water  In  January,  1894;  but 
this  will  avail  the  plaintiff  nothing,  unless  It 
Is  also  true  that  It  appropriated  the  abandon- 
ed water  before  the  votes  of  January,  1896, 
were  passed;  for,  unless  this  be  true,  tbe 
defendant  was  at  Uberty,  quoad  this  plaintiff 
as  a  water  company  merely,  to  again  appro- 
priate the  abandoned  water.  The  qnestion, 
then.  Is  whether  the  plaintiff  prior  to  the 
votes  of  the  defendant's  officials  In  1898  bad 
appropriated  the  abandoned  waters.  The 
court  has  not  found  specifically  that  It  did 
BO,  and  we  think  tbe  facts  found  afford  no 
basis  tor  Uie  plalntifTs  claim  upon  this  point 
It  does  not  appear  that  It  knew  of  the  ex- 
istence of  the  votes  of  January,  1894,  when 
it  bought  the  pnqierty,  In  1897.  Prior  to 
these  votes  the  pUintlff  did  not  take  the  wa- 
ter, or  any  of  It  U  did  not  vote  to  take  It 
and  It  did  no  act  manifesting  sodi  an  intent 
aa  would  constitute  an  Intent  to  aiq;>ropriate 
the  water.  True,  It  bought  land  and  It  bou^t 
water  rights  along  this  stream;  but  these 
things,  in  and  of  themselves,  did  not  consti- 
tute a  pri<w  approiktlation,  as  matter  of  law. 
Even  If  we  assume  them  to  have  been  the  di- 
rect acts  of  the  plidntlff  corporation,  they  In- 
dicate at  most  a  general  and  indefinite  Intent 
to  utilize  the  property  in  sraie  way  at  some 
Ind^nite  time,  and  to  appropriate  tbe  water, 
under  Its  charter,  not  at  present  or  In  the 
near  future,  but  whenever  it  should  desire 
and  determine  to  do  so  later  on.  Upon  the 
facts  found,  we  think  tiie  plaintiff  at  the  time 
the  votes  of  1808  were  passed  can  only  be 
regarded,  as  against  this  defendant  and  In 
this  case,  as  a  riparian  owner  having  tbe  or* 
dlnary  rights  of  such  an  owner. 

The  plaintiff  objected  to  the  admission  of 
the  votes  of  January,  1898,  in  evidence,  on 
the  claim  that  it  bad  acquired  tbe  abandoned 
•water  by  i^or  appropriation,  and  therefore  It 
could  not  be  affected  bar  the  votes.  As  we 
hold  that  this  claim  was  nnfonnded,  it  fol- 
lows that  the  objection  was  proper^  over^ 
ruled. 

The  pliUnttff  nat  daims  tbat,  u  a  ^arfiuL 
owner,  It  is  enticed  to  the  full  flow  of  ttw 
river,  and  to  an  Injunction  to  restrain  Uie 
defendant  fR»D  diverting  tbe  water,  at  least 
until  It  pays  damages  Cor  sneti  diversion.  It 
!•  conceded  that  the  defendant  bM  not  paid 
damages  for  dlvertii^  tbe  water  from  'the- 
plaintiff's  property,  and  Is  llaMe  In  damages 
for  snch  diversion.  But  the  real  qnetUon  la ' 
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thlB  case  does  not  rdato  to  tbe  right  of  the 

plaintiff,  as  riparian  owner,  to  damages,  nor 
to  tbe  amount  <St  such  damages,  nor  even  to 
his  right,  under  certain  drcum stances,  to  an 
Injunction  reatralning  the  dlvenlon  until  dam- 
ages have  been  paid;  but  It  r^tes  to  tbe 
veiy  different  question,— whether  the  trial 
co^rt  erred  In  refusing  to  grant  an  Injunction 
upon  the  facts  found.  The  answer  to  this 
question  Is  to  b@  looked  for  In  tiie  special 
facts  found.  The  plaintiff  bought  its  prop- 
erty In  1897,  with  full  knowledge  of  what  the 
borough  had  done  prior. to  that  time  In  this 
matter,  and  full  knowledge  of  all  the  other 
pertinent  facts  spread  upon  the  record.  The 
water  diverted  Is  necessary  for  tbe  uses  of 
the  borough,  and  to  enjoin  the  defendant 
trom  diverting  It  might  cause  great  hardship. 
This  stream  Is  practically  the  only  source  of 
additional  supply  open  to  the  borough.  It  is 
found  that  It  Is  doubtful  whether  the  dam- 
ages to  riparian  owners  below  the  pumping 
station  will  be  more  than  nominal.  The 
borough  has  tried  to  settle  for  theiu,  and  Is 
ready  and  willing  and  abundantly  able  to 
pay  them  as  soon  as  the  amount  la  ascertain- 
ed. Upon  the  facts  found  upon  this  part  of 
the  case  the  Injunction  was  properly  refused. 
This  dIaiMses  of  all  the  points  made  in  tbe 
case.  There  Is  no  error.  The  other  Judges 
concurred. 

OBi  Pa.  St  U) 

BOSS  et  al.  r.  CHRIST  et  a1. 

(Supreme  Court  of  PeQasylTBDle.    Oct-  6^ 

1899.) 

CHURCH  PROPERTY— ADVBIBSB  P0SBIB8SI0M— 
TITLE  IN  BJECTMBNT. 

1.  Title  to  church  property  of  a  coogregatlcm 
that  Is  divided  Is  in  that  nart,  though  a  minority, 
which  ia  is  harmony  witn  Its  own  laws,  usages, 
and  cnstfODs.  as  accepted  by  the  body  before  the 
dlvldon,  and  which  adheres  to  the  regular  or- 
ganization. 

2.  As  against  a  church  which  for  SO  years  has 
been  hi  open,  adverse,  continuous,  and  peaceable 
ppssessioQ  of  property  under  a  quitclaim  from 
B..  to  whom  it  had  been  conveyed'  by  S.,  the 
initclalm  being  obtained  on  the  advice  of  the 
agent  of  8..  a  quitclaim  from  S.  to  another  is 
ID  defense  m  ajeetment  fay  the  dkuidi. 

Appeal  from  cotvt  of  commoa  pleas,  Schuyl- 
sUl  county.  ' 

Action  by  Jeremiah  Bose  and  others,  tms- 
tee4  of  the  Salem  Ohurch  of  Itoiaqna,  against 
Isaac  Christ  and  others.  Judgment  for  plaln- 
tlfls.  Defendants  appeal.  Affirmed.  - 

Wesley  K.  Woodbury  and  A.  W.  Schah*, 
for  appellants.  John  W.  Ryon,  J.  O.  Ulrlcb, 
and  B.  B.  Bsher,  for  aotellefes. 

STERRETT,  O.  J.  It  appears  by  the  rec- 
ord, as  properly  amended  In  the  court  below, 
that  this  action  of  ejectment  was  brought  by 
the  plaintiffs,  as  trustees  of  the  Salem  Church 
of  Tama  qua,  to  recover  possession  of  tbe 
property  described  In  the  writ,  which  prop- 
erty, according  to  the  uncontradicted  evi- 
dence had  been  In  the  eontlnuous,  exdualve. 


and  peaceable  possestfon  of  saM  chundi  and 
congregation  for  about  30  years  prior  to  1891. 
About  that  time  a  division  occurred  In  the 
Evangelical  Association  of  North  America,  of 
which  said  congregation  theretofore  was,  and 
ever  since  has  beoi,  a  member  and  loyal  ad- 
herent. That  division  resulted  tn  tbe  virtual 
exclusion  of  the  plaintiff  congregation  from 
their  long-continued  and  peaceable  possession, 
and  enjoyment  of  said  property  by  those  ot 
their  nnmber  who  had  recently  Ignored  and 
repudiated  the  ecclesiastical  authority  of  said 
Evangelical  Association,  and  are  now  repre- 
sented by  tbe  defendants.  ■ 

The  Salem  Church  or  Congregation  at  Ta- 
maqua,  or,  as  It  was  originally  called,  the 
Evangelical  Church  of  Tamaqua,  was  organ- 
ized about  the  year  1866  by  ministers  of  the 
Evangelical  Association,  from  among  certain 
members  of  that  religious  denomination  then 
residing  at  Tamaqua.  Two  or  three  yean 
thereafter  the  then  trustees  of  said  newly- 
organized  congregation  leased  the  property  in 
coutrovei-sy  from  the  First  Baptist  Church  of 
Tamaqua.  to  whom  the  lot  had  beeu  conveyed 
in  1855,  for  church  purposes,  by  the  Little 
S(diuylkill  Navigation,  Railroad  &  Ooal  Com- 
pany. Under  that  lease  the  lot  and  chapel 
erected  on  the  rear  end  thereof  by  the  Bap- 
tists were  used  and  occupied  by  tbe  plaintiff 
congregation  as  Its  place  of  stated  religious 
services  and  congn^gatlonal  meetings.  On 
March  11,  1861,  while  the  congregation  was 
thus  In  possession  of  tbe  property,  the  trus- 
tees of  the  Baptist  Church,  for  the  conslder- 
atlon  of  $600,  transferred  all  their  right,  title, 
and  Interest  In  the  same  to  said  congregation, 
who  In  1865,  at  a  cost  of  over  95,000,  erected 
on  said  property  a  new  and  commodious  two- 
story  church  edifice,  which  upon  Its  comi^e- 
tlon  was  publicly  dedicated  by  a  minister  of 
the  Evangelical  Association  as  a  church  here- 
of, in  accordance  with  the  prescribed  cere- 
monies of  that  denomination.  Over  the  main 
entrance  to  the  church  edifice  tbe  name  "Evan- 
gelical Church"  was  then  inscribed  In  large 
letters.  The  location  of  the  church  was  In 
the  central  part  of  Tamaqua,  on  one  of  its 
most  public  streetsi  As  a  church  of  said  as- 
sociation, the  edifice  thus  erected  and  dedi- 
cated cootluued,  as  theretofore,  to  be  unin- 
terruptedly and  exclusively  used  and  enjoyed 
by  said  plaintiff  congregation  down  to  the 
time  of  tbe  division  in  said  Evangelical  As- 
sociation in  1891.  In.  December,  1867,  the 
plaintiff  congregation— theretofore  unincorpo- 
rated—obtained from  the,  court  of  common 
pleas  of  Schuylkill  county  a  charter  of  In- 
corporation, which  contains,  Inter  alia,  the 
following  declaration  and  provisions:  "This 
church  acknowledges  Itself  to  be  a  member 
of  and  to  belong  to  thQ  Evangelical  Associa- 
tion of  North  America,  -and  as  sudi  It  accedes 
to  and  recognizes  and  adopts  the  constitution, 
rules,  discipline,  and  worship  of  the  Evan- 
gelical Association  of  North  America,  and  ae- 
kc-^wledges  Its  authority  accordingly.  Any 
member  of  this  church  or  coiporatlon  who 
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■hall  disclaim  or  refoM  confonnlty  to  aald 
■ntbonty  iball  ceaae  to  be  s  member  of  this 
einpontlon,  and  shall  not  be  elected  or  vote 
In  the  etectlon  for  tnutees,  m  exercise  any 
cBles  or  fnoctton  connected  with  said'  cbnrcb 
or  eoipoiatlon.''  In  article  6  of  said  ebarter 
It  Is  fartba  provided  that  tbe  tnutees  shall 
make  snch  mlea  and  resniatlons  for  the  good 
goremment  of  said  corporation  as  are  "not 
repugnant  to  the  mles  and  tbe  dlsdplbie  of 
tlie  BTangellcal  Association.**  Article  6  jnto- 
vldes  that  "no  person  shall  be  a  minister  of 
this  dinrdi  or  congregation  bnt  the  pastor 
or  minister  sent  or  elected  by  the  conference 
of  said  JDnrngellcal  Association  In  North 
America." 

The  imeoqtradlcted  erldence  Is  that  from 
UarA  11. 1861,  when  the  Fttst  Baptist  Ohnrcb 
rellnqalshed  all  claim  to  tbe  property  In  c<hi- 
troreny.  If  any  th^  bad.  nntll  Mardi,  18D1, 
when  the  ffiTlston  In  the  East  Pennsylvania 
Oonference  of  the  E^raogdlcal  Association  oc- 
curred, tbe  plalntOf  congregation  had  the  open, 
notorioDB,  ezcInslTe^  and  adveree  possesslou 
of  tbe  property  In  cimtroversy.  The  tact  of 
Hieir  possession,  as  well  as  the  nature  and 
character  of  the  same,  was  known  to  the 
Little  SctaoyllEill  Navigation,  Railroad  &  Coal 
Company.  That  company's  agent  at  Tamaqna 
had  actjai  knowledge  of  all  the  facts.  It  was 
he  who  advised  the  plaintiff  congi^atlon  to 
procure  the  qultclalni  deed  from  the  Baptist 
Chur^.  la  view  of  the  undisputed  facts  and 
drcnmstances  connected  with  the  possession 
of  the  property-  In  controversy,  the  officers  of 
said  company  most  be  presumed  to  have  had 
notice  of  tba  nature  and  character  of  the 
same.  During  the  entire  period  of  about  SQ 
yean  prior  to  the  division  in  1881,  the  plaln- 
tiflt  ctmgregatlon's  possession  was  never  Inter- 
fered with  In  any  manner;  nor  was  its  right 
ctf  possession  denied  or  questioned  In  the 
meantime  by  the  Little  Schuylkill  Navigation, 
Railroad  &  Coal  Company  or  any  one  else. 

In  view  of  the  foregoing  and  other  undis- 
puted facta,  relating  to  the  nature,  character, 
and  duration  of  plaintiff  congregation's  pos- 
sesion, the  learned  ]adge  who  specially  pre- 
sided at  the  trial  was  satisfied  that  the  plain- 
tiffs were  entitled  to  recover;  and,  after 
briefly  reviewing  the  evidence,  he  directed  the 
Jury  to  render  a  verdict  In  their  favor  for  the 
land  described  in  the  writ,  with  six  cents 
damages  and  costs.  The  verdict  was  accord- 
ingly rendered,  and  judgment  entered  there- 
on. The  controlling  gaestlon  In  this  ease  la 
whether  the  learned  Judge  erred  In  thus  di- 
recting a  verdict  In  fax^or  of  the  plaintiffs.  A 
careful  consideration  of  all  tbe  evidence  has 
led  us  to  the  conclusion  that  he  did  not 

The  division,  above  referred  to.  In  the  East 
Pennsylvania  Conference  of  the  Evangelical 
Association  of  North  America,  occnrred  In 
March,  1891,  and  extended  more  or  less  to  In- 
dividuals and  congregations  witbin  the  Juris- 
diction of  that  conference.  Including  the  plain- 
tiff congregation.  The  history  of  that  divi- 
sknt,  and  the  legal  conseqoencee  resulting 


'tbere&om,  are  so  fully  presented  In  the  opln- 
l<m  of  this  court  by  our  late  Brother  Williams 
in  Krecker  Shlrey,  163  Pa.  St  534,  30  Atl. 
440,  that  extended  reference  thereto  Is  unnec- 
essary. Some  of  the  members  of  the  plaintiff 
congregation,  as  the  same  was  constituted  be- 
fore and  at  ttie  time  of  said  dfvlslon,  adhered 
to  what  was  known  as  the  "Bowman  Confer- 
ence," bnt  the  majority,  including  many  of 
those  represented  by  the  defendants,  adhered 
to  the  Dubbs  Conference;  and  when,  in  Octo- 
ber, 1891,  the  two  rival  general  conferences 
met  the  one  at  Indianapolis  and  the  other  at 
Philadelphia,  the  adherents  of  the  Bowman 
Conference  recognized  the  legality  of  tbe  In- 
dianapolis body,  while  the  other  faction,  now 
represented  by  ^e  defendants,  adb<*rei  to  the 
conference  that  met  at  Philadelphia.  This 
latter  body  was  subsequently  declared  by  this 
court.  In  Krecker  v.  Shirey,  supra,  to  be  ille- 
gal and  unauthorized.  After  that  decision 
was  announced.  In  1894,  those  represented 
by  the  defendants  In  this  case,  who  had  there- 
tofore adhered  to  the  PhDadelphla  Conference,  . 
by  resolution  declared  themselves  Independ- 
ent, and  thus  openly  repudiated  the  authority 
of  the  Evai^ellcal  Association  of  North  Amer- 
ica. Prior  to  that,  however,  In  1891,  when 
the  division  In  plaintiff  congrejsatlon  occurred, 
the  same  party  now  represented  by  the  de- 
fendants lefused  to  permit  the  minority  of  the 
congregation  adhering  to  tbe  Bowman  Con- 
ference to  use  or  occupy  the  chun*  with  their 
pastor,  who  had  been  regularly  appointed  at 
that  conference,  and  continued  to  use  the 
church  themselves  under  the  pastorate  of  the 
rival  preacher  who  had  been  sent  by  t3ie 
Dubla  Conference.  The  plaintiff  congrega- 
tion Were  thus  Illegally  and  forcibly  excluded 
from  the  church  property,  to  the  possession 
and  enjoyment  of  which  they  were^  Justly  and 
legally  entlUed.  The  effect  of  the  verdict 
and  Judgment  thereon  In  the  court  below  will 
be  to  rightly  and  Justly  restore  them  to  tbe 
possession  and  enjoyment  of  the  said  property, 
from  which  they  were  wrongfully  excluded  by 
the  defendants  and  those  they  represent 

Applying  the  principles  recognized  and  en- 
forced in  Krecker  v.  Shlrey,  and  earlier  cases 
there  cited,  to  the  undisputed  facts  relathig 
to  the  division  In  plaintiff  congregation,  and 
the  action  of  those  r^resented  by  the  de- 
fendants In  connection  therewith,  it  Is  very 
cedent  that  the  learned  trial  Judge  was  war- 
ranted in  dh^ctlng  the  Jury  to  find  In  favor 
of  the  plaintiffs.  In  that  case  this  court, 
apeftking  bf  the  action  of  the  body  with 
which  the  defendants  IdentlHed  themselves, 
characterized  it  as  "an  open  revolt,"  the  re- 
sult of  which  "has  been  a  divided  body,  and, 
what  Is  more  to  be  regretted,  divided  local 
congregations,  creating  discord,  iltlgatlon, 
and  personal  bitterness."  It  was  there  beld 
hitcr  alia,  that  those  who,  like  the  plaintiffs, 
adhered  to  the  Indianapolis  Conference,  con- 
stituted the  true  Evangelical  Association, 
while,  on  the  other  hand,  those  who  adhered 
to  the  hostUe  body  that  met  In  Phlladelphta 
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were  "by  their  own  acts  put  on  the  outside 
of  the  ecclesiastical  organization,  and  must 
remain  there  until  they  recognize  once  more 
the  authority  of  the  body  from  which  they 
have  separated";  that  "the  title  to  the  church 
property  of  a  con^gatlon  that  Is  divided 
Is  in  that  part  of  the  congregation'  that  Is  In 
harmony  with  its  own  laws,  usages,  and  cus- 
toms, as  accepted  by,  the  body  before  the  di- 
vision took  place,  and  who  adhered  to  tlie 
regular  organization";  and  that  "It  does  not 
matter  that  a  majority  of  any  given  congre- 
gation or  nnnupi  coi^erence  Is  with  those 
who  dissent  The  power  of  the  majority  as 
well  as  that  of  the  minority  Is  bound  by  the 
discipline,  and  so  are  all  the  tribunate  of  the 
church,  from  the  lowest  to  the  highest"  It 
was  also  held,  as  bad  often  been  done  before, 
that  "the  laws  of  the  ecclesiastical  body  will 
be  recognized  and  enforced  by  the  civil 
courts,  when  not  In  conflict  with  the  consti- 
tution and  laws  of  the  state.  A  sufficient 
reason  for  this  Is  that  they  have  been  made 
'or  assented  to  by  the  parties  who  have 
agreed  with  each  other,  by  the  act  of  unit- 
ing with  the  body,  to  be  governed  by  its  laws 
and  usages."  It  follows  from  what  has  been 
said  that  the  plaintiffs  and  those  they  repre- 
sent by  virtue  of  their  ecclesiastical  connec- 
tion with,  and  their  constant  legal  adherence 
to,  the  Evangelical  Association  of  North 
America,  were  and  always  continued  to  be 
the  true  Evangelical  Cburdi  and  Congrega- 
tion of  Tamaqua,  which  was  Incorporated  as 
aforesaid  by  the  court  of  common  plea^  of 
Schuylkill  county  in  1867,  and  as  such  are 
legally  entitled  to  the  possession  of  .the  proi>- 
erty  in  controversy,  as  against  the  defendants 
and  all  others  who  by  acta  of  disloyalty  to 
•aid  Bvangellcal  Association  of  North  Ameri- 
ca severed  their  ecclesiastical  connection 
tlierewlth,  and  thenceforth  ceased  to  be  mem- 
bos  of  the  ptalntlCC  congregation. 

It  Is  no  Bofflclent  answer  for  the  defend- 
ants to  say  that,  in  1894,  for  a  nominal  consld* 
eratlon,  they  obtained  a  quitclaim  deed  from 
the  Little  Schuylkill  Navigation,  Baihroad  & 
Coal  Company  for  the  property  in  controver- 
sy. In  the  absence  of  evidence  which  the 
plaintiffs  were  not  permitted  to  introduce  tor 
the  purpose  of  showing  the  facte  and  circum- 
stances connected  with  the  making  and  deliv- 
ery of  the  quitclaim  deed,  we  express  no  opin- 
ion as  to  its  legal  effect  further  than  to  say 
that  in  the  face  of  the  undisputed  evidence 
as  to  the  conduct  of  the  defendants,  and  the 
open,  adverse,  continuous,  and  peaceable  pos- 
session of  the  property  by  the  plaintiff  con- 
gregation, etc.,  for  over  30  years,  the  qolt- 
clalm  deed  Is  unavailable  as  a  defense.  It  Is 
a  stgnlflcant  fact  that  in  the  body  of  that  in- 
strument it  Is  declared  that  It  "shall  not  be 
construed  to  either  affirm  or  deny  the  validi- 
ty of  the  title  of  the  Little  Schuylkill  Navlga- 
tion.  Railroad  and  Coal  Company  to  said 
premises  or  any  part  thereof." 

The  rlew  we  have  taken  of  this  case  ren- 
ders It  unneeeBsaiy  for  as  to  notice  In  detail 


either  of  the  38  speclflcations  of  error.  Nei- 
ther of  them  is  sustained.  Judgment  af- 
firmed. 


(US  Pa.  at  127) 

WBSTERN  NEW  TOBK  &  P.  RT.  00.  t. 
BUFFALO,  R.  A  P.  BY.  00. 

(Sapzmie  Gooit  of  Pennsylvaiila.   Oct  6^ 

iseo.) 

RAZLBOADS-OHANOH  OF  QAUOB-POWSR  Of 
DISBGTORS-STATUTBS. 

1.  l%e  directors  of  a  railroad  companT  char- 
tered under  Sapplemental  Act  March  18,  1875 
(P.  L.  28),  redudng,  in  favor  of  railroads  of  a 
certain  gauge,  the  required  capital  stock  per 
mile,  and  the  amouBt  required  to  be  paid  on  the 
filing  of  articles  ot  Incorporation,  cannot  by 
thdr  own  vote  widen  the  gaog^  although  no  In- 
jury will  result  to  the  public 

2.  Under  Act  March  IT,  1869  (P.  L.  12),  aa- 
thoriciag  any  railroad  to  straighten  or  widen 
its  lines  when  it  may  be  Deoessaiy,  a  railway- 
company  incorporated  under  Sappfonental  Act 
March  18,  1870  (P.  L.  28),  authorizing  oarrow- 
gaage  roads,  cannot  widen  its  gange,  as  the 
power  to  straighten  and  widen  Its  "lines"  refers 
to  tlie  right  of  way,  and  not  to  the  width  ot  the 
track. 

3.  Act  June  19,  lOTl  (P.  L.  1361).  relaUng  to 
the  regulation  of  grade  crossings  by  courts  of 
equity,  and  anthorinng  them  to  define  by  decree 
the  mode  ot  soch  crossing  which  will  ioflict  the 
least  injury  on  the  rlehts  of  the  company  own- 
ing the  road  which  u  intended  to  be  crossed, 
does  not  apply  where  the  parties  have  estabtisb- 
ed  a  crossing  and  an  oslng  it. 

Appeal  from  court  of  conunoa  udeaa,  Mc- 

Kean  county. 

Bill  by  the  Western  New  York  &  Pennsyl- 
vania Railway  Company  against  the  Buffalo^ 
Rochester  &  Pittsburgh  Railway  Company  to 
rtetraln  defendant  from  Interfering  with 
iriaintlff  In  putting  in  a  crossing  over  the  de- 
fendant's tracks  of  a  standard-gauge  road 
instead  of  a  narrow-gauge  road.  From  a 
decree  granting  the  relief,  defendant  appeals. 
Reversed. 

John  a.  Johnson,  0.  M.  McCauley,  and  Ber- 
ry &  Edgett  for  appellant  John  J.  Header- 
son  and  Eageoe  MoUIn  (0.  S.  Gary  and  Frank 
Bnmsey.  of  counsel),  for  appellee. 

MITOHELL,  J.  This  case  was  here  before 
on  an  appeal  from  a  preliminary  injunction. 
186  Pa.  St.  212,  40  AtL  1135.  There  being 
facts  involved  which  were  not  then  finally 
ascertained,  we  followed  the  usual  practice  of 
not  Interfering  with  the  interlocutory  action 
of  the  court  below  unless  dearly  erroneous 
and  Inunedlately  injurious  to  the  appellant 
We  therefore  afflrmed^the  decree,  bat  did  not 
pass  upon  the  final  merita  of  any  of  the  ques- 
tions involved.  Thea^  tberefwe,  are  sow 
open  for  consideration. 

In  the  first  opinion  of  the  court  below  (see 
186  Pa.  St  215).  the  Clean,  Bradford  A  War- 
ren Company  was  treated  as  having  merged 
In  the  present  plaintiff,  but  It  Is  now  con- 
ceded that  the  agreement  between  them  was 
not  one  of  merger,  but  of  lease.  The  plain- 
tiff, the  Western  New  York  &  Pennsylvania 
Ballway  Company,  is  therefore  a  lessee  of  the 
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Oleao,  Bradford  ft  Warren,  and  baa,  with 
regard  to  the  present  controTeray,  01U7  the 
powera  of  Ita  lessor. 

Flalntura  bill  la  baaed  principally  npon  flie 
contract  made  Jime  17,  1882,  between  tba 
Olean,  Bradford  &  Warren  Company  and  the 
defendant's  iffedecesaor,  the  Bochester  ft 
Pittsburgh  Oompany,  in  accordance  with 
irtil6b,  as  It  seema,  thongh  It  la  not  made 
entirely  dear,  tbe  original  crossing  was  con- 
atrocted.  The  learned  Judge  below  was  ot 
i^lnlon  ttiat  nothing  in  this  contract  took 
away  the  right  of  the  Olean,  Bradford  ft 
Warren  to  change  Its  gauge,  If  ancb  right 
flKlated.  This  we  may  ecmcede,  and  It  learea 
aa  the  ruling  question  In  the  case  whether 
ttiat  road,  under  Its  diarter  and  the  general 
lawa  of  the  state,  had  the  right  now  claimed, 
—to  change  Its  tracks  from  narrow  to  stand- 
ard gauge. 

Hie  early  policy  of  the  state  seems  to  have 
treated  the  gaqge  aa  a  matter  to  be  left 
to  tiie  discretion  of  eadi  road  as  Its  reanlre- 
menta  mlg^t  dictate,  and,  accordingly,  roads 
wece  buUt  with  considerable  diversity  In  fills 
reflect  There  was  a  time  when  what  was 
ccHnmonly  known  aa  the  "broad  gat^"  came 
Into  nae,  and  conidderable  litigation  arose  In 
tlw  norOiwestom  comer  of  the  atate,  in  which 
flila  subject  i^ed  a  part,  aa  bearing  on 
''through  lines,**  and  the  tranalt  of  cars  be- 
tween dlffoent  but  connecting  road&  But 
the  gradual  adoption  of  wjiat  la  known  as 
tba  "standard  gauge**  aiHitears  to  hare  been 
tiie  reauK  of  expolence  and  general  comren- 
ience.  and  not  of  statutory  regulation.  The 
general  railroad  act  of  184B  makes  no  direct 
reference  to  gauges  though  ita  determination 
by  the  mllroad  Is  Implied  In  section  18  (P. 
L.  SBit  which  provides  that,  on  the  completion 
of  any  such  road,  it  shall  be  esteemed  a 
poblle  highway  for  tranqmrtation  ot  freight 
and  passengers,  subject  to  such  roles  and 
regulatitms.  Inter  alia,  **aM  to  the  size  and 
G<Histruction  of  wheela,  cara  and  carriages," 
eteL,  aa  ttie  directota  may  jvescrlbe.  ''provided 
that  tiie  craQpaay  shall  have  exclusive  control 
of  tbe  motive  power,**  and  may  collect  ton 
"for  the  use  of  such  road  and  ot  aald  motive 
power,  and  the  conveyance  of  pasaengera,  tiie 
transportation  of  merchandlae  and  commod- 
'  itiea,  and  the  cara  or  other  vehicles  contain- 
ing tiie  same,  or  otherwise  passing  over  or 
on  the  said  railroad."  In  Qie  ll^t  of  expe- 
rience, this  section  is  curious,  atao,  as  show- 
ing the  survival  as  late  as  1849  of  the  prim- 
itive conception  of  a  railroad  aa  simply  an 
Improved  highway,  on  which,  aa  on  a  turn- 
pike or  a  public  post  road,  tia.velers  would 
commonly  use  their  own  carriages  of  convey- 
ance w  draught,  subject  to  tiie  payment  of 
ton,  and  getting  their  relays  of  motive  power 
from  the  company.  I  have  also  looked 
through  such  of  the  early  acts  of  tnonrpora- 
tlon  of  rallroada  aa  are  readily  accessible  In 
the  Pamphlet  Lawa.  as  far  back  as  the  char- 
ts ci  the  Pennsylvania  Ballroad  from  Pblla- 
delfrtila  to  Oolumbla,  In  the  county  of  Lancaa- 


ter,  in  1823,  without  finding  any  regidatlona 
or  direct  reference  to  the  subject  ot  gauge. 
It  seems  probable,  however,  that  there  muat 
have  been  some  ancb  provisions  in  some  of 
the  charters,  or  at  least  that  doubt  and  quea- 
tlon  must  have  arisen;  for  the  act  of  April 
IL  1863  (P.  L.  866).  is  entitied  "An  act  re- 
pealing the  acta  tegidatlng  the  gauge  of  the 
tnu^  of  raUroads,"  and  expressly  aathoriaes 
railroad  companies  theretofore  or  thereafter 
chartered  to  construct  or  change  their  gauge 
or  gauges  of  road  to  such  vldth  as  ttie  direct- 
ors may  deem  ea^edient  Several  rallroada 
bad  been  chartered  to  ctmnect  with  roads  bi 
Ohio,  and  among  othen  the  Ohio  ft  Pennayl* 
vanla  Balboad,  by  act  of  April  ll«  1848  (P. 
L,  1840,  Append,  p.  7S4),  which  recited  a  sim- 
ilar Incorporation  by  the  state  of  Ohio  (Id. 
7SS).  Neither  act  contalna  any  express  pro- 
vlsi<m  aa  to  gauge,  but  reference  la  made  to 
the  general  railroad  law  of  Ohio  ot  Febru- 
ary 11,  1818  (printed  In  appmdlz  to  P.  L. 
1840^  p.  766t  and  also  in  P.  L.  1868,  p.  66). 
section  21  of  which  prescribes  a  gauge  of  4 
feet  10  Inches  between  the  rails  on  aU  roads 
under  the  act  Doubt  seems  to  have  arisen 
on  this  point  sa  to  the  Ohio  ft  Pennsylvania 
road,  and  on  February  19,  1819,  a  supple- 
ment waa  paased  to  the  Pennsylvania  act: 
*Tbat  for  tiie  purpose  of  preventing  as  tu 
aa  possible  the  evils  of  tcanshlpmente'  from 
one  set  of  cara  to  anotiier,  and  to  prevent 
their  occurring  at  the  atate  line,  13ie  Ohio 
and  Pennsylvania  Ballroad  Company  are  au- 
thorized to  make  the  width  of  tiie  track  of 
that  part  of  tiielr  road  in  Pennsylvania,  tiie 
aame  as  It  la  required  to  be  In  Ohio,  •  •  • 
to  wit,  four  feet  ten  Inches,  notwithstanding 
anything  to  tiie  cmtrary  to  tbe  act  of  which 
this  Is  a  supplement**  P.  L.  1^,  pi,  78. 
Whether  tiie  act  of  1863  was  passed  with 
reference  to  other  roada  in  a  similar  poaltion, 
or  with  reference  to  other  statntea  dealing 
with  the  subject  of  gauge  which  tiie  tovesti- 
gation  to  the  present  case  has  not  diacov- 
ered,  I  am  unable  to  say.  But  It  la  clear  that 
the  act  pf  1863  gave  full  power,  not  only  to 
ctmstruet  but  to  change  the  gauge  at  the  dis- 
cretion of  the  directors.  It  remains  to  be 
seal  vrtiether  this  power  has  been  modified 
In  any  way  by  subsequent  legislation. 

Ballroad  companlea,  as  to  their  formatlcm 
and  regulation,  are  governed  by  the  act  of 
April  4,  1868  (P.  L.  62),  which  prescribea,  in- 
ter alia,  certain  conditions  precedent  aa  to 
capital  sto6k.  It  makea  no  dlatinetion  be- 
tween roada.  with  reference  to  their  gauge. 
By  a  supplement,  however,  passed  March  18, 
1875  (P.  L.  2^,  very  material  modifications 
are  made  to  favor  <tf  roada  with  a  gauge  not 
ecceedlng  three  fCet  ^le  required  capltol 
stock  is  reduced  from  ten  to  six  thousand  dol- 
lars per  mile,  and  the  aharea  of  atoCk  atfb- 
scribed  for,  uid  the  amount  of  money  necea- 
sary  to  be  paid  in  befbre  tiie  fiUng  and  re- 
cording of  tiie  artides  of  association,  are  ma- 
teriaUy  lessened.  This  act  therefore  makes  a 
distinct  daaaification  of  rallroada  with  refer 
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ence  to  gauge,  and  to  tibat  extent  limits  tbe 
power  o(  the  directors  of  a  company  organ- 
ised under  It  to  a  gauge  not  exceeding  three 
feet  To  that  extent  It  repeals  the  act  of 
18S3.  Ttke  latter  repealed  then  existing  re- 
strictions on  the  discretion  of  the  directors, 
If  any  there  were,  but  It  cannot  operate  to  do 
away  with  the  force  of  restrictions  Imposed  by 
the  later  act  on  railroads  of  a  special  class. 
The  provisions  are  too  clearly  repugnant  In 
material  points  to  stand  together.  Tbe  Ole- 
an,  Bradford  &  Warren  road  was  organized 
under  the  act  of  1875,  and  therefore  Is  ex- 
pressly limited  by  that  act  and  by  Its  charter 
to  a  gauge  not  exceeding  three  feet  To  be- 
come entitled  to  such  charter,  the  law  re- 
quired It  to  perform  certain  conditions  preced- 
ent, different  from  those  required  for  a  char- 
ter under  the  act  of  1868,  and  much  less 
onerous.  There  Is  no  evidence  before  the  court 
that  the  road  has  complied,  or  even  that  It 
was  or  Is  able  to  comply,  with  the  prerequi- 
sites for  a  charter  under  the  act  of  1808;  and, 
If  such  evidence  were  presented,  the  court 
could  not  consider  it,  for  such  compliance  Is 
not  a  matter  for  Judicial,  but  for  executive, 
determination,  committed  by  the  statute  to 
the  secretary  of  the  commonwealth. 

It  Is  argued  by  appellee  that  even  If  a  rail- 
road should  be  incorporated  uj^der  the  act  of 
1875,  and  then  it  should  widen  its  gauge,  no 
Injury  could  be  done  to  the  public,  as  the  cost 
of  the  Improveipent  must  come  from  the 
stockholders  or  the  corporate  tireasury,  and 
the  statutory  limitation  of  the  right  of  all  rail- 
roads to  borrow  money  Is  a  safeguard  which 
would  not  be  Impaired.  But  this  is  not  a 
consideration  which  courts  may  regard.  The 
legislature  baa  made  a  class  of  rallrpads  with 
limited  powers  In  tbU  respect,  aiul  to  It  tbe 
road  in  question  belongs.  Whether  the  dis- 
tinction between  the  classes  could  be  disre- 
garded without  Injury  to  the  public  or  not, 
the  law  has  fixed  It,  and  the  courts  must  en- 
force It  The  directors  of  a  railroad  charter- 
ed as  a  member  of  the  limited  class  cannot 
by  their  own  vote  disregard  the  limitations, 
and  transfer  the  road  to  the  unrestricted 
class.  Tbe  vote  of  the  directors  of  the  Olean, 
Bradford  &  Warren,  and  the  vote  of  Its  les- 
see, the  plaintiff  company,  were  alike  una- 
vailing for  that  purpose. 

It  is  also  argued  by  appellee  that  'power  to . 
change  the  gauge  Is  conferred  by  the  act  of 
March  17, 1869  (P.  L.  12),  which  declares  that 
"It  shall  and  may  be  lawful  for  any  railroad, 
canal  and  slack  water  navigation  company 
now  or  hereafter  incorporated  by  or  under 
any  law  of  this  commonwealth,  to  straighten, 
widen,  deepen,  enlarge  or  otherwise  Improve 
the  whole  or  portions  of  their  lines  of  railroads, 
canals  and  slack  water  navigation  •  •  • 
whenever  In  the  opinion  of  tbe  board  of  di- 
rectors of  sach  company  the  same  may  be 
necessary  for  tbe  better  securing  the  safety 
of  persons  and  property  and  Increasing  focllt- 
tles  and  capacity  for  the  trauspormtlon  of 
traffic  thereon,  and  for  such  puiposea  to  pur- 


chase, bold  and  use,  or  enter  upon,  take  and 
appropriate  land  and  material,"  etc.,  with 
provision  for  ascertainment  of  damages  in 
case  of  inability  to  agree  with  the  ownran  of 
property  taken.  It  Is,  however,  exceedingly 
doubtful  If  this  act  has  any  applicability. 
The  subject  of  gauge  Is  nowhere  expressly 
mentioned.  The  words  "widen,  enlarge  and 
Improve"  are  sufficient  In  their  general  sense 
to  cover  It  bot  they  are  used  with  reference 
to  the  "lines"  of  railroads,  canals,  and  slack- 
water  navigation,  which,  as  to  railroads, 
clearly  means  what  is  commonly  called  the 
"right  of  way."  This,  under  the  act  of  1849, 
Is  not  to  exceed  60  feet  In  width,  except  in 
certeln  specified  cases  of  necessi^,  and  the 
power  to  widen  given  by  the  act  of  1860  has 
reference  to  this  feature  of  construction.  So 
as  to  the  power  to  straighten.  Under  the 
general  rules  of  law  the  corporate  power'  to 
locate  Its  route  and  acquire  the  land  by  emi- 
nent domain  is  extiausted  by  Its  first  com- 
plete exercise.  But  experience  In  railroading 
has  shown  tbe  expenslveness,  in  wear  and 
tear,  and  other  disadvantages,  of  curves  and 
detours  made  to  avoid  natural  obstacles,  and 
the  greater  economy  as  well  as  other  advan- 
tages of  a  straight  track.  It  was  In  aid  of 
this  kind  of  Improvement  that  the  act  of  1S60 
gave  the  powers  to  straighten,  widen,  etc., 
the  "lines"  of  the  railroad.  The  context  with 
which  the  words,  are  used,  and  the  accom- 
paniment throughout  the  act  of  provisions 
for  the  settlement  of  damages  under  eminent 
domain,  tend  to  show  that  the  subject  of 
change  of  gauge  was  not  wlthhi  the  contem- 
plation of  the  act  Such  change  Involves  no 
exercise  of  eminent  domain,  and  there  was  al- 
ready on  tbe  statute  books  the  act  of  1863, 
which  completely  covered  the  subject;  and 
made  the  act  of  1869  superfluous  as  to  It 
But  evra  If  we  could  hold  the  act  of'  1869 
applicable  to  change  of  gauge,  it  would  stlQ 
be  subject  to  the  repeal,  so  far  relates  to 
narrow-gauge  roads,  by  the  act  of  X87S,  al- 
ready discussed. 

The  learned  Judge  below  was  entirely  cor- 
rect hi  holding  that  the  act  of  June  19,  1871. 

5  2  (P.  L.  13G1),  In  relation  to  the  regulations 
of  grade  crossings  by  courts  of  equity,  did 
not  control  this  case.   The  Olean.  Bradford  • 

6  Warren  was  there  first,  and  the  appellant, 
being  the  second  comer,  was  bound  to  exer- 
cise Its  rigbte  In  subordination  to  the  prior 
rights  of  the  Olean,  Bradford  &  Warren. 
Under  the  contract  of  1832,  however,  the  ap- 
pellant acquired  a  status  as  to  the  existing 
crossing  of  which  It  has  the  burden  of  main- 
tenance. This  gives  it  a  standing,  under  the 
first  section  of  the  same  act  to  raise  the 
question  of  tbe  complainant's  right  or  fran- 
chise to  do  the  act  In  dispute,  so  far  as  re- 
lates to  appellant's  own  Interests,  without  re- 
gard to  the  official  action  ot  the  cixnmon- 
wealth. 

There,  are  vrnae  other  serious  questions  Ic 
the  case,  such  as  those  rei^rdlng  the  allegeo 
abandonment     the  Olean,  Bradfwd  A  War 
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rai  of  much  the  larger  part  of  Its  Une,  and 
the  good  faith  of  the  chaoge  of  gauge,  arw- 
red  Qot  to  he  for  Itself  or  its  own  legitimate 
jme,  but  for  ulterior  porpoeea.  At,  howeTeVi 
the  view  we  take  at  the  want  of  power  to 
make  the  change  at  all  !■  det^re  of  tba 
whole  case,  It  Is  unnecessary  to  discuss  these 
other  points.  Decree  x%vaae&f  Injunction 
dlaaolTcd,  and  bill  dhrectod  to  ba  illsinliMil 
mi  costs  of  complainant 


ON  Fa.  at  1U> 
BIBGH  OREBK  OOAL  *  OOB3D  Oa  T. 

MTCOHBLL  et  al.: 
<8s^«ne  Ooort  of  PetunrlTanla.    OeL  8» 

188».> 

MDnW-LBASB^RBlfOVAL  OV  IHPROTBHBNTB 
—INJUNCTION. 
Where  a  lease  of  a  coal  mine  and  improve- 
mentS)  exdoslTe  of  RppUances  for  moTlng  coal, 
redtes  that  all  repairs  ate  to  be  made  by  lessees, 
and  any  ImproTemeota  made  by  them  are  to  re- 
main at  its  ezpIratloD,  they  cannot  be  restrained 
from  remorioK  a  hauling  system,  iDtrodoced  in- 
stead of  other  appIlaDcea  for  removing  coal,  ai 
the  agreement  relates  to  the  titlngs  leased,  which 
wan  to  be  k^t  in  repahr,  and  to  which  Irapror*' 
■Mnts  wess  to  be  added. 

AppMla  from  court  of  eraimon  pleas,  Bltlr 
omnty. 

BUI  by  tba  Beech  Creek  Ooel  ft  Goke  Oom- 
pany  against  James  U  BtltdieU  and  others 
to  restrain  defendants  from  nmorlng  certain 
ImproTements  from  leased  premises.  Prom 
a  decree  bodi  pavtles  appeaL  Berereed  as  to 
d^endant^  and  dismissed  as  to  plalntUTs 
appeal. 

O.  H.  Hewlt,  for  plaintiff.  Greevy  &  Wal- 
ters and  StCTens^  Owens  ft  Fascoe,  for  de- 
fendants. 

VELL,  3.  These  are  cross  appeals,  and  the 
qaestions  raised  relate  to  the  right  of  the  de- 
fendants, as  lessees  of  a  coal  mine,  to  remove 
therefrom  certain  ma^Alnery  and  equipments 
used  by  them  In  operating  the  mine.  The 
plaintiff  leased  to  the  defendants  the  "Lemon 
■earn  of  coal,  fifty  coke  orens,  and  ImproTfr- 
ments^"  and  sold  to  them  the  mules,  mine  or 
coal  wagons,  mine  rails,  and  tools  which  were 
In  ose  in  the  mine  at  the  date  of  the  lease. 
The  fourth  clause  of  the  lease,  which  gives 
rise  to  the  qaestions  in  dispute,  is  as  fol- 
lows: "All  repairs  to  coke  ovens,  mines,  and 
sidings  to  be  made  at  the  expense  of  the  said 
parties  of  the  second  part  [the  lessees],  and 
any  improvements  made  by  the  said  parties 
of  the  second  part  to  remain  at  the  ei^lratlon 
ot  the  lease."  In  the  seventh  clause  It  is 
stated,  "This  lease  does  not  Include  mules, 
mine  or  coal  cars,  powder,  mine  rails,  and 
tools."  Soon  after  the  defendants  w^t  Into 
possession,  they  abandoned  the  ose  of  mules, 
and  Introduced  what  Is  known  as  the  "Rope 
Haulage  System."  The  stock  of  cars,  rails, 
and  tools  purchased  of  the  plaintiff  was,  In* 
creased  from  time  to  time  as  the  operation  of 
the  mine  required.   During  the  term  the  de- 


fendants made  a  new  idope  and  tlpi^e,  and 
erected  an  engine  and  boiler  house,  a  Mack- 
smith  shop,  and  bam,  and  put  down  a  rail- 
road siding,  at  an  aggregate  cost  of  $18,600. 
They  concede  that  the  additions  lost  named 
are  Improvements,  within  the  meaning  of  the 
fourth  clause  of  the  lease,  and  they  make  no 
claim  to  them.  But  they  claim  the  right  to 
remove  the  aj^llances  which  constitute  the 
haulage  system,  together  with  the  cars,  mine 
rails,  and  tools.  Of  this  claim  they  gave  the 
plaintiff  notice,  and  a  bill  was  filed  by  It  to 
prevent  their  removal  On  a  motion  for  a 
preliminary  Injunction  a  decree  was  entered, 
permitting  the  removal  of  the  cars,  rails,  and 
tools,  but  restraining  the  defendants  from 
removing  the  haulage  system.  By  agreement 
of  the  pardm,  this  decree  was  treated  as  a 
final  decree,  and  from  it  both  parties  ap- 
pealed. 

The  exact  nature  of  the  appUances  Intro- 
duced 1^  the  defendants  tar  the  purpose  of 
removing  coal  from  the  mine,  as  a  substitute 
for  mule  power,  does  not  appear  hi  the  tes- 
timony or  flndtDcKS,  but  it  Is  agteed  that  they 
are  such  trade  fixtures  as  a  tenant  may  re- 
move during  the  term  unless  restricted  by  the 
lease.  The  plaintiff's  claim  la  based  wholly 
on  the  clause  of  the  lease  which  provides  that 
Improvements  made  on  the  property  shall 
remain  at  the  expiration  ot  the  term.  Hie 
lease  makes  a  clear  distinction  between  per- 
manent Improvements  to  the  real  estate  and 
the  mere  appliances  for  operating  the  mine 
and  removing  the  coal;  and,  Infierentlally  at 
least,  it  defines  the  Improvements  which  are 
to  remain  as  the  property  of  the  lessor.  The 
things  leaaad  ate  the  mine,  the  eolce  orens, 
and  the  imivovemMits.  These  are  to  be  k^t 
In  repair,  and  ImiKovemMts  made  are  to  re- 
main. Excluded  from  this  chttsi  by  direct 
eapresBlons,  are  mules,  mine  or  coal  wagons, 
rails,  and  tools,  the  appllanoes  used  '.In  re* 
moving  the  coaL  These  were  not  leased, 
but  sold.  The  agreement  that  improvements 
are  to  remain  Is  in  counectlon  with  the  core- 
nant  to  repair,  and  relates  to  the  things  leas- 
ed, which  are  to  be  kept  in  repair,  and  to 
which  improvements  may  be  added.  It  has 
no  connection  in  the  lease  with  the  things  to 
be  supplied  by  the  lessees,  and  no  amiarent 
relation  to  them.  It  Is  very  clear  that  it 
was  not  Intended  to  apply  to  the  mules,  wag- 
ons, rails,  and  tools  sold,  or  to  others  subse- 
quently bought  by  the  lessees.  The  haulage 
system  is  a  modern  Improvement,  wlilch  takes 
the  place  of  mule  power.  It  is  an  appliance 
which  can  be  removed  without  Injury  to  the 
laud,  and  used  In  another  mine.  It  was  not 
in  general  use  when  the  lease  was  made,  and 
its  Introduction  was  not  contemplated  by 
either  party.,  Considering  the  whole  lease, 
we  do  not  thlnlc  that  it  comes  within  the  class 
of  Improvements  which  the  lessees  agreed 
not  to  remove.  The  decree  tUsso'lvl^  the  in- 
junction as  to  cars,  powder,  rails,  and  tools 
was  clearly ,  right.  It  should  have  extended 
further,  and  included  the  haulage  system. 
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Tbe  decree  ai^ealed  from  by  the  d^endantg 
Is  reversed  at  the  cost  of  the  appellee,  and 
the  plalntifTi  en»8  appeal  la  dlamissed,  with 
eoata. 

(in  Pa.  &t  151) 

la  ra  BBOWNFIELD'S  ESTATB. 
Appeal  of  BBOWNFIBLb  et  aL 
(Stipreme  Court  of  PenDsrlvanla.    Oct.  Q; 
189D.) 

WILLS— LEQACIES—TRUSTBB— FRAUD. 

1.  Under  a  will  devisinK  testator's  land  to  bla 
two  sons,  also  naming  them  as  exeentors.  but  de- 
siiinK  them  to  j/mj  to  each  of  his  fonr  danghters 
a  sum  equal  to  one-sixth  of  the  value  of  the 
coal  under  the  lands,  tbe  executors  to  have  pow- 
er to  carry  oat  such  proTision,  by  selling  the 
coal,  If  tfaey  so  desfred,  the  daughters  take  no 
interest  in  the  coal,  bat  merely  a  money  l^acy, 
to  be  determined  by  the  value  of  the  coal;  so 
that  ■  the  sons,  as  owners  of  the,  land,  occupy 
BO  fiduciary  rdatlon  to  their  sisters,  but  yet,  as 
exeentOTB,  they  , are  so  fiir  In  a  traat  relation  that 
the  rules  as  to  transactions  between  trustee  and 
cestui  que  trust  apply,  evea  before  the  will  is 
proved. 

2.  Where  testator  deviaes  hia  land  to  his  two 
sms,  naiming  th«n  as  exBcutora,  and  desires 
them  to  pay  to  each  of  his  four  daoghters  one- 
sixth  of  the  value  of  tbe  coal  under  the  land, 
an  agreement  between  the  sons  and  daughters, 
fixing  a  value  on  tbe  coal,  as  regards  two  of  tbe 
daughters,  will  not  be  disturbed,  notwithstand- 
ing the  trust  relation  of  the  sons  as  executors, 
and  the  fact  that  the  shares  were  fixed  at  SIS,- 
000,  while  four  years  later,  at  an  nttprecedent- 
edly  high  price,  they  sold  for  $16,500;  the 
daujdkters  having  understood  the  agie^ent,  and 
not  navlng  objected  thereto  till  after  such  sale, 
the  sons  having  made  no  niierepreBentations,  and 
the  evidence  being  evenly  balanced  as  to  wheth- 
er they  had  any  knowledge  of  the  value  of  the 
coal,  which  they  did  not  disclose. 

Appeal  fcom  orphans'  coart,  Fayette  coun- 
ty. 

In  the  matte*  of  the  estate  of  Isaac  Brown- 
fl^,  deceased.  From  decrees  conflrmlng  re- 
ports of  the  auditor,  passlns  on  the  accounts 
of  William  W.  Brownfield  and  another,  execu- 
tors, they  i^^al  InOlvldnally.  Beversed. 

Edward  Campbell,  for  appellants.  S.  B. 
Bwlttg  and  Oeo.  H.  Lepper,  for  appellees. 

UITCHBLU  J.  The  testator  devised  his 
land  to  his  two  sons,  also  naming  them  as 
exeentors.  but  desired  them  **to  pay  to  eadi  of 
my  daughters,  Jane,  Maltnda,  Elizabeth,  and 
Anna  Crosaland,  a  sum  of  money  equal  to  the 
sixth  part  of  the  value  of  the  coal  under  an 
my  lands;  my  executors  to  have  power  to 
car^  out  this  provision  of  this,  my  will,  by 
selling.  If  necessary,  the  whole  or  any  part  of 
the  said  coal.  If  they  should  consider  that  the 
best  way  to  carry  the  same  Into  effect,  but 
this  does  not  require  them  to  sell  the  same 
unless  they  wish  to  do  so."  The  effect  of 
this  provision,  as  correctly  held  by  the  learned 
auditor  and  court  below,  was  not  to  give  the 
daughten  any  estate  or  interest  In  the  coal, 
but  merely  a  mimey  legacy,  the  amount  of 
whldi  wM  to  be  determined  by  the  value  of 
Oie  coaL  Tbe  moment  that  value  was  liqui- 
dated In  any  vaBd  way,  the  ooal  ceased  to  be 


a  factor  In  the  matter.  And  the  value  was 
to  be  estimated  as  ct  the  date  of  tbe  will  or 
of  teatator'a  death,  wbldi  was  so  soon  after 
as  to  be  tor  this  purpose  ctmtemporaneous. 
There  was  no  direction  to  sell,  or  oUIgatlon 
on  the  part  of  the  execntora  to  do  so.  The 
power  to  sell  was  merely  a  tentative  mode  of 
fixing  the  value,  suggested  by  the  testator, 
but  1^  entirely  to  tiie  discretion  of  the  exe<^- 
utors.  Tlie  testator  died  In  September,  1890. 
In  November  the  six  children  met,  and  made 
an  amicable  division  of  the  personal  property 
which  the  will  had  left  to  them  in  equal 
shares,  and  In  March,  1891,  they  met  again, 
and  executed  a  format  sealed  agreement  of 
liquidation  of  the  value  of  the  coal,  so  far 
as  It  affected  the  amount  (rf  the  legacies  to 
Mallnda  Brownfield  and  Anna  6.  Crossland, 
two  of  the  daughters,  the  validity  of  this 
agreement  Is  the  main  question  In  the  case. 
The  auditor  found,  as  facts,  that  the  agree- 
ment was  executed  .by  the  two  daughters  now 
objecting  with  knowledge  of  its  contents; 
that  they  had  opportunity  to  examine  and 
consider  It  before  signing;  tiiat  the  account- 
ants, the  two  sons,  made  no  attempt  to  con- 
ceal the  efTect  of  the  agreement  from  their 
sisters,  but  advised  them  to  obtain  outside 
advice;  that  they  did  not  In  any  way  misrep- 
resent the  amount  of  coal,  but  that  one  of 
them  had  information  upon  that  subject 
which  he  did  not  communicate;  and  that, 
such  Information  being  essential  to  the  safe 
entry  Into  the  agreement,  the  failure  to  com- 
municate It,  under  the  confidential  and  fidu- 
ciary relations  between  the  [larties,  rendered 
the  agreement  Invalid.  He  thereupon  pro- 
ceeded to  take  testimony  as  to  the  amount 
and  value  of  the  coal,  and  to  surcharge  the 
accouutants  with  this  valuation  In  place  of 
that  fixed  by  tbe  agreement 

The  relation  of  the  parties  was  somewhat 
exceptional.  Tbe  sons  were  devisees  of  the 
land,  including  the  coal,  and,  as  the  daughters- 
had  no  estate,  title,  or  Interest  in  the  coal,, 
but  merely  a  claim  for  money  against  the  ex-^ 
ecutors,  depending  upon  the  value  of  the  coal,, 
the  sons,  as  owners  of  the  land,  occupied  no 
fiduciary  relation  at  all  to  their  slaters,  and. 
were  entltied  to  deal  on  this  subject  at  arm's, 
length.  But  the  sons  were  also  named  by 
the  testator  as  executors,  though  the  will  had: 
not  yet  been  proved,  nor  was  it  offered  fOT 
probate  till  three  years  later,  at  the  Instance 
of  the  purchaser  of  the  coal.  The  reasons 
for  this  delay  are  not  very  clear,  but  It  was- 
certainly  In  pursuance  of  an  amicable  fam- 
ily understanding,  if  not  of  positive  agree- 
ment. It  is  argued  by  tbe  present  ai^ellanta 
that,  not  having  yet  taken  out  letters  testa- 
mentary, they  were  not  in  any  relation  ot 
trust  or  confidence  at  all  at  that  time.  But 
the  auditor  was  clearly  rl^t  In  holding  that 
tbe  parties  dealt  on  the  understanding  ttmt 
the  will  gave  the  sons,  as  exeentors,  the  pow- 
er and  duty  to  ascertain  and  fix  the  value  of 
the  coal  as  the  measure  of  the  daughters*  lt%- 
ades,  and  they  were  therefore  so  fsr  In  a 
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tnut  relation  that  the  equity  rales  as  to  trans- 
a4*tlocB  between  trustee  and  cestui  que  trust 
had  a  bearing:  on  the  case.  Bnt  he  erred  In 
ax^lytDg  the  rule  too  strictly.  There  was  no 
purchase  of  trost  property  by  the  tmstee,  no 
strict  relation  of  trust  which  gare  either  sn- 
perior  knowledge  or  power  of  moral  coercion, 
bnt  there  was  a  confidential  ration  reqnlr- 
entire  good  faith.  Not  only  was  this 
dearly  present,  bnt  the  ralaatlon  Is  shown  to 
have  been  a  reasonably  fair  one  by  that  which 
the  auditor  hlms^  arrived  at  The  agree> 
ment  put  the  ralnation  at  $13,000  for  each 
diare.  The  auditor,  after  fall  adverse  Invea- 
tlgatlon,  with  the  light  of  four  years*  sabse- 
qaent  deTelopmenta  In  the  coal  business,  pnt 
it  at  tl&^OO,  conpled  with  the  admission  that 
"this  Is  a  higber  price  than  any  of  the  coal 
in  the  neighborhood  had  sold  for  ap  to  that 
time."  The  agreement  was  entenred  into  as  a 
family  settlement,  was  canled  out  witiioat 
objection  for  four  years,  and  nntll  the  sale 
of  tbe  coal,  ander  an  unprecedented  rise  In 
prke,  made  the  objectors  regret  that  they  had 
not  waited,  as  the  others  had.  to  realize  on 
their  I^aclea.  In  the  entire  absence  of  fraud 
or  any  act  of  bad  faith,  and  in  Tiew  of  the 
dear  proof  of  knowledge  by  the  objectors  be- 
fore execution,  the  double  position  of  the  ap- 
p^lants,  one  of  which  carried  no  duty  at  all 
of  disclosure  of  fticts;  the  very  evenly  bal- 
anced testimony  whether  or  not  the  brothers 
had  any  undisclosed  knftwledge,  the  evidence 
that  the  valuation  was  In  fact  a  fair  one,  and 
the  very  strong  presumption  In  favor  of  a 
family  settlement  unlmpeached  for  tour  years, 
It  was  error  to  set  aside  the  agreement  of 
lan.  The  facta  of  this  case,  as  already  said, 
are  exertional,  and  no  close  precedent  has 
been  found;  but  Grlm's  Appeal.  105  Pa,  St. 
375,  la  analogous,  and  the  principles,  as  ap- 
plied there,  are  applicable  here.  The  agree- 
ment of  1801  being  valid,  and  the  proper  ba- 
sis the  account,  the  Interest  must,  of 
course,  be  adjusted  In  accordance  therewith, 
and  not  at  6  per  cent  prior  to  the  sale,  as 
the  auditor  calculated  It  Tin  counsel  fees 
claimed  by  the  accountants  appear  to  us 
moderate,  bat  they  have  been  slightly  reduced 
tj  the  auditor  and  the  court,  and  we  are 
without  evidence  on  wbiiA  we  can  say  there 
waa  moi  In  this  respect  The  decree  Is  re- 
versed, and  the  account  directed  to  be  re- 
stated In  accordance  with  this  opinion.  Costs 
to  be  paid  by  the  appeUeei. 


(lit  Fft.  St.  US) 

In  fe  BROWNFISLD'S  BBTAm 
Appeal  of  CBOS8LAND. 
(Svvreme  Court  of  Pennsylvai^    Oct  6; 
1800.) 
WZLZ.— TRUST. 
A  legacy  to  testator's  daughter  of  one-sixth 
tbr  vslne  of  coal  nnder  land  devised  to  his 
aoBS,  named  as  executors,  with  direction  to  his 
execntors  to  invest  It  in  some  safe  way  and 
^aln  control'  ot  It,  allowing  her  the  use  of  it, 
or,  if  tbo.  Investment  is  Interest  beating,  to  pay 


'  over  the  interest  during  life,  with  a  bequest  over 
on  a  deatb,  Is  in  trust,  which  is  not  affected  1^ 
an  agreement  between  all  of  testator's  chUdren 
determlniog  the  amount  of  the  legacy. 

Appattl  tnm  otplianir  covt,  Vayette  cob- 

ty. 

In  the  matto'  of  the  estate  ot  Isaac  Brown- 
fldd.  deceased.  Frmn  decreee  confirming  re- 
ports of  the  auditor  passing  on  the  aocounta 
of  William  W.  Brownfleld  and  anotha*  ex* 
ecutors,  Anna  B.  Crossland  sppnals  DUh 
missed. 

Geo.  H.  Lepper  and  B.  EL  Swing,  for  aroel- 
laut  -  Edward  Campb^l,  for  aiveltees. 

MITGHSLLt  J.  The  only  qnestira  involv- 
ed In  this  aiq>eal  not  discussed  and  deter^ 
mined  In  Appeal  of  Brownfield  (opinion  filed 
herewith)  44  AtL  246,  Is  raised  by  the  assign- 
ment of  error  to  the  finding  ot  the  auditor 
that  the  legacy  to  appellant  was  not  absolute, 
but  In  trust  The  will  of  the  testatw  gave, 
inter  alia,  a  legacy  to  this  appellant  equal  to 
one-sixth  the  value  of  the  ccial  under  the  land 
devised  to  his  sons,  and  provided:  "I  direct 
my  executors  to  Invest  In  some  safe  way  the 
bequest  of  my  daughter  Anna,  and  to  retain 
control  of  the  same,  allowing  her  the  use  of 
the  same,  oF.  If  the  said  Investment  should 
be  an  Interest  or  dividend  bearing  Investment 
to  pay  over  to  her  semiannually  the  Interest 
thereof  during  her  life,  and,  If  she  should 
die  without  leaving  lawful  Issue  surviving 
her,**  then  over,  etc.,  and,  If  Issue,  then  to 
hold  until  they  should  reach  fall  age,  etc. 
I^e  trust  thus  Imposed  by  the  testator  waa 
not  disturbed  In  any  way  by  the  agreement 
of  the  chlldrra  In  March.  1801.  It  could  not 
have  been,  for  the  will  was  not  attacked  In 
any  way,  and  Its  provisions  are  desr.  But 
the  agreement  had  no  such  object  It  waa 
merely  to  liquidate  the  amount  ot  the  legacy, 
which  the  will  made  dependent  on  the  value 
of  the  coal  This  was  In  afilrmance,  not  In 
antagonism,  to  the  will,  and  In  no  vray  af- 
fected the  trust  ^peal  dlamlssed,  at  the 
costs  of  aiipellant 

on  Pa.  Bt  B81) 
NELSON  V.  STKEN. 
(Snpreme  Court  ot  FennsylvaDia.    Oct  6; 
1890.) 

TRSISPA8S-FRAUt>-BTn)BNCB. 

A  miner  employed  at  a  certain  amount  per 
ton  for  coal  mined  cannot  recover  damages  in 
trespass  for  fraud,  lo  thit  scales  were  tued 
'  which  did  not  show  the  full  welcfat  of  tike  coal, 
on  mere  iasinuatlons  and  suspicloni,  bnt  there 
must  be  clear  and  satisfactory  evidence  that  the 
employer  linowingir  and  fraadalentlr  used  false 
weights  with  intent  to  cheat  and  defraud  tiie 
miners. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Actlcm  by  Oeoi^  Nelson  against  Thomas 
D.  Steen.  Judgment  for  defendant'  and 
plaintiff  aiqiieelB.  Affirmed.  - 

Thos.  M.  Se  Body  P.  Marshall,  for  appel- 
■  lant  3.  Ctaariea  Dlck^  for  appellee. 
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McGOLLUH.  J.  Thif  salt  Ip  based  on  an 
allied  frand  tit  .the  defendant  npon  hla  em- 
ployte  engaged  In  mining  coal  under  an 
agreement  which  aHdwed  to  each  employs  09 
eenta  for  every  2;200  poBSda  of  screeaed 
lurnv  coal  which  he  mined.  It  was  nnder- 
stood  by  the  partlee  to  thla  agreement  that 
DO  more  than  2,200  poimds  of  coal,  when 
acieaied,  ebouia  be  placed  on  any  car  or  pit 
wagon  of  the  defendant  used  In  bringing  the 
coal,  when  mined,  to  the  surfaee;  and  that, 
If  more  coal  was  loaded  Into  such  car  or  pit 
wagon,  the  miner  would  not  receive  pay  for 
the  exceu.  The.  2,2Q0  pounds  was  the  ilmit 
of  the  weight  of  the  scales,  which,  when  In 
use,  were  open  to  the  Inspection  of  any  per- 
son Interested  in  the  operation  of  them.  The 
amount  due  each  miner  tor  his  labor  un4^ 
the  agreement,  was  paid  every  two  weeks, 
and  he  then  gave  his  receipt  for  It  The  min- 
ers made  no  complaint  to  the  defendant  of 
Inaccuracy  In  weights,  and  it  waa  never  inti- 
mated to  him  that  there  was  such  inaccuracy, 
until  July  5,  18&4,  when  Lattlmer,  the  min- 
ers' check  w^gher,  allied  that  be  had  dis- 
covered an  Inaccuracy  In  the  weights  preju- 
dicial to  the  Interests  of  the  defendant's  em- 
ployte.  Upon  tbla  aJlegation  James  Bllck,  the 
mine  Inqwctor,  whose  duty  It  waa  to  Inspect 
the  scales,  was  sent  for.  He  promptly  re- 
sponded to  the  call,  and  upon  examination 
and  inspection  of  the  scales  he  found  them  to 
be  correct  About  two  weeks  after  his  first 
examination  he  was  called  by  Lattlmer  to 
make  another  Inspection,  which  resulted  In 
their  conclusion  that  the  scales  were  Incor^ 
rect  The  plaintiff  in  the  case  under  consid- 
eration Instituted  an  action  of  trespass  for 
the  recovery  of  $2,500  to  compensate  him  for 
the  loss  he  claims  to  have  sustained  by  the 
alleged  fraudulent  act  of  the  defendant 
What  he  would  have  been  entitled  to  If  he 
had  sustained  the  action  Instituted  as  abov* 
stated  was  68  cents  on  every  ^,200  pounds  of 
coal  which  he  bad  mined  and  bad  not  been 
paid  for.  If  his  own  account  of  the  work  he 
had  done  for  the  defendant  In  mining  coal 
from  the  last  of  May,  18/93,  until  the  24th  of 
July,  1804,  is  accepted  as  ttue,  the  amount 
due  bim  from  the  defendant  for  the  coal  he 
mined  In  excess  of  the  coal  he  was  paid  for 
would  be  less  than  {00,  and  probably  not 
more  than  half  that  sum.  His  testimony  re- 
lating to  this  subject  waa  unsatisfactory,  be- 
cause he  was  unable  to  furnish  any  memo- 
randum or  data  In  corroboration  of  It  or  to 
specify  from  recollection  what  portion  of  the 
time  between  the  last  of  May,  1803,  and  the 
24th  of  July,  1884,  he  was  engaged  In  mining 
coal  for  the  defendant  and  during  what  por- 
tion of  it  he  waa  out  of  employment.  When 
the  testimony  on  the  part  of  the  plaintiff  was 
closed,  a  motion  was  made  for  a  compulsory 
nonsuit  on  the  ground  that  It  was  not  shown- 
that  the  defendant  knowingly  and  fraudu- 
lently made  use  of  false  weights.  The  non- 
suit waa  granted,  and  the  court  upon  full 
hearing  and  cooslderatioo,  refused  to  take  It 


off.  It  Is  obvlons  ttiat  ondw  the  pleadlnga 
In  the  ease  there  could  be  no  recovery  of  the 
sum  which  ths  pimntlfl  alleged  waa  due  to 
hkn  from  tiw  defendant  without  clear  and 
satlsfactoiy  evidence  that  the  latter  know- 
ingly and  fraudulently  used  false  weights 
with  Intent  to  cheat  and  defraud  blm  and  his 
co«n4>loyte.  In  the  absence  of  such  evi- 
dence, it  was  the  plain  duty  of  the  court  to 
enter  and  affirm  the  mnsult  Insinuationa* 
and  suspicions  are  not  evidence,  and.  strictly 
speaking,  they  have  no  place  In  it  They 
certainly  do  not  constitute  a  proper  basis  for 
a  verdict  In  accordance  wItJi  them.  In  this 
case,  however,  they  apiiear  to  have  been  re- 
garded by  the  plaintiff  and  bis  supporters  as 
Important  factors  and  Influential  aids  in  the 
prosecution  of  bis  claim.  That  the  miners 
employed  by  the  defendant  during  the  period 
defined  In  the  plaintiff's  statement  were  sus- 
picious that  tbelr  employer  was  cheating  and 
defrauding  them  by  the  use  of  false  wdgbt^ 
while  they  were  regularly  receiving  from  him 
full  payment  of  the  amounts  they  supposed 
they  were  respectively  entitled  to  for  theli 
work  the  two  preceding  weeks,  and  expressed 
no  dissatisfaction  with  the  treatment  they  re- 
ceived, is,  to  say  the  least  of  it.  a  singular 
circumstance.  Another  circumstance  worthy 
of  note  Is  that  this  suit  was  not  brought  by 
the  plaintiff  until  two  years  and  four  months 
after  the  defendant  ceased  to  employ  him. 
Aside  from  these  and  other  drcumstances 
mentioned  herein,  a  careful  examination  of 
the  evidence  baa  convinced  ua  that  the  court 
did  not  eirr  In  entering  the  sonsult  Jodg- 
ment  affirmed. 

on  Pa.  8t  nt> 

WALL  T.  ROTAL  SOC.  OF  GOOD  FBL- 
LOWS. 

(Supreme  Oonrt  of  Pennsylvania.   Oct  6^ 
1809.) 

APPEAI^FINOINaa. 
Verdict  for  plaintiff  on  a  certificate  of  In- 
surance, right  to  which  depends  on  whether  In- 
sured falsely  answered  questions  in  the  appli- 
cation, will  not  be  disturbed,  the^  being  a  con- 
flict of  reputable  witnesses  as  to  the  truth  or 
falsity  thereof. 

Appeal  from  court  of  common  vHenB,  Alle- 
gheny county. 

Action  by  Ellen  J.  Wall  against  the  Boyal 
Society  of  Good  Fellows.    Judgment  for 

plaintiff.    Defendant  appeals.  Affirmed. 

S.  A.  WUl  and  Lev.  McQulston,  for  an;»el- 
lant   William  Tost  for  appellee. 

McOOLLUU,  J.  The  plaintiff  has  a  right 
to  the  money  mentioned  In  the  certificate, 
provided  the  answers  of  her  son,  Edward 
Wall,  to  the  questions  addressed  to  him  in 
connection  with  bis  application  for  insurance, 
are  true  answers.  Prima  facie  the  answers 
are  correct  and  the  burden  of  showing  their 
falsity  rests  on  the  defendant  company.  The 
principal  questions  to  which  It  Is  alleged  false 
answers  are  made  appear  in  the  flrat;  second* 
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tblrd,  fourth,  and  fifth  assignments.  The 
qaestlon  addressed  to  the  applicant  In  the 
first  IB  as  follows,  "When  last  attended  by 
a.  jdiyslclan,  and  for  what  cause?"  and  the 
muswer  to  it  Is,  "One  year  ago."  The  qnes- 
tlon  addressed  to  him  in  the  other  asslgn- 
ments  Is,  "Have  anj  or  dther  of  your  par- 
ents,  brothers,  slstei^  grandparents,  uncles, 
aunta.  or  cousins  been  afflicted  wltb  consump- 
tion or  with  pulmonary  or  any  hereditary 
diseaser*  and  the  answer  to  It  Is,  "No." 
Tlie  answer  to  the  qnestlon  contained  In  the 
first  assignment  Is  characterized  by  the  com- 
pany as  false,  and  the  testimony  of  Dr.  L.  C. 
Wiggins  Is  relied  on  to  sustain  the  accusa- 
tion. The  answer  to  the  question  Included  In 
the  other  assignments  Is  declared  by  the  com- 
pany to  be  untme,  and  the  testimony  relied 
on  to  support  the  declaration  Is  that  of  Dr. 
J.  A.  Miller,  Dr.  J.  B.  Black,  and  Dr.  J.  I* 
Penny.  The  testimony  of  Dr.  Wiggins  Is  that 
he  attended  Edward  Wall  professionally  sev- 
eral times  during  the  year  preceding  his  ap- 
pllcatlon  for  Insurance,  and  the  testimony  of 
Dr.  Bl&ck  Is  that  Johanna  HIckey,  an  aunt 
of  Edward  Wall,  died  of  consumption  in  De- 
cember, 1891.  Dr.  MlUer  testified,  tn  sub- 
stance, that  be  was  called  in  1892  to  examine 
Thomas  HIckey  and  Mary  Hldtey,  cousins  of 
Edward  Wall,  and  npon  his  examination  of 
them  he  was  of  the  opinion  that  they  bad 
consumption,  but  he  did  not  express  this 
c^lnlon  to  them  or  any  one  else.  W.E  call 
was  brief,  and  not  repeated.  It  mast  be  con- 
ceded that  the  testimony  of  Wiggins,  Miller, 
and  Black  has  a  tendency  to  discredit  the 
answers  to  the  qnestlons  contained  In  the 
fire  assignments.  But  there  is  nothing  in  the 
testimony  of  Penny  yrhidi  discredits  them. 
On  the  contrary,  his  testimony  has  a  decided 
tendency  to  maintain  their  integrity.  He  was 
called  by  the  plaintiff  In  rebnttal,  and  it  is  a 
perversion  of  his  testimony  to  attribute  to  It 
tlie  effect  claimed  for  It  In  the  fifth  assign- 
ment In  addition  to  the  three  physicians 
who  testified  in  behalf  of  the  company  as 
above  stated,  we  note  that  W.  R.  Spooner, 
tbe  company's  premier,  testified  that  be  had 
an  interview  with  the  plaintiff.  In  which  she 
made  admissions  In  accordance  with  the  con- 
tention of  the  company  and  fatal  to  her  de- 
mand npon  It.  He  conceded,  however,  that 
her  husband  was  present  at,  and  participated 
In,  these  interviews.  In  this  connection,  It 
Is  [ooper  to  state  that  Spooner's  testimony 
respecting  the  alleged  admissions  of  the 
plaintiff  Is  directly  opposed  to  the  testimony 
of  her  husband  In  rebuttal.  The  testimony 
of  tiie  four  witnesses  called  to  sustain  the 
company's  contention  Is  contradicted  by  the 
testimony  of  the  sixteen  witnesses  called  by 
the  plaintiff  In  answer  to  it  Four  of  these 
witnesses  are  repntable  physidans,  qualified 
to  testify  intelligently  and  without  prejudice 
respecting  the  matters  to  which  their  atten- 
tion was  called.  Two  of  them  examined  Ed- 
vard  Wall  In  1892  with  reference  to  an  sppU- 
eatkm  for  Insurance,  and  the  concloslon  they 


reached  was  that  he  was  tiien  In  good  healtb 
and  a  good  risk.  The  examinations  were 
made  on  the  4th  of  June  and  the  14th  of  No- 
vember. The  testimony  of  the  remaining 
twelve  witnesses  In  rebuttal,  together  with 
that  of  the  four  physicians  refmed  to,  meets 
every  phase  of  the  company*!  contention,  and 
constitutes,  if  credited,  a  complete  answer  to 
It  All  the  questions  In  the  case  are  ques- 
tions of  fact  and  determinable  by  a  jury 
upon  the  evidence.  The  questions  and  the 
evidence  were  fairly  and  cleariy  presented  to 
the  Jury  by  the  learned  court  below,  and  we 
discover  no  error  in  the  Instmctlons  relating 
to  either.  We  therefore  overrulfe  all  the  as- 
signments of  error.  Judgment  affirmed. 


(in  Pa.  St.  n4) 

RUSHTON  et  al.  v.  CITT  OP  ALLEGHENY 
et  al. 

(Supreme  Court  of  Pcunsylvanla.    Oct  6, 
1899.) 

8tDBWALK3-COAL  UOLB-NSOLIGE^CB. 
There  is  no  liability  for  injury  to  a  pedes- 
trian from  failing  Into  a  coal  hole  in  a  side- 
walk, aotborized  by  the  city,  by  reason  of  the 
tipping  of  the  cover,  it  being,  in  its  location  and 
coDstructioD,  like  the  great  majority  of  coal 
holes  In  t)ie  city,  such  pedestrian  having  passed 
over  it  twice  a  week  for  five  years,  there  oaring 
been  do  injury  to  or  complaint  of-  defect  from 
the  hundreds  who  passed  over  it  dally,  and  the 
only  things  offered  to  show  negligence  being  that 
the  cover,  which  was  two  feet  wide,  was  sank 
one-half  inch  ou  one  aide  and  raised  one-half 
inch  on  the  other,  that  a  piece  was  brolfen  off 
the  frame,  the  break,  however,  not  extending  to 
the  flange  which  holds  the  cover  in  place,  and 
that  tlw  eovtr  was  not  bolted  down,  but  was  aft- 
erwards so  bolted. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  Mary  Ruafaton  and  husband 
against  the  city  of  Allegheny  and  others. 
Jodgmeat  ft»  defendants.  Plaintiffs  appesL 
Affirmed. 

The  opinion  of  the  court  below  on  refus- 
ing to  take  off  the  nonsuit  is  as  follows:  "It 
Is  undoubtedly  true  that  a  nuisance  in  a  pub- 
lic highway  is  none  the  less  a  nuisance  be- 
cause many  others  like  It  are  maintained.  We 
caimot,  however.  In  this  case,  get  to  tiie  point 
where  this  consideration  aids  ns,  without  beg- 
ging the  entire  question  at  Issue.  Of  course, 
one  who  maintains  such  a  nuisance  is  liable 
in  damages  to  a  party  speclaUy  Injured  by  it 
It  then,  we  hold  a  coal-vault  grating  to  be 
a  nuisance  per  se,  we  decide  the  case  in  plain- 
tiffs' favor  without  more.  But  It  la  a  well- 
known  fact  and  is  admitted  by  plaintiffs'  wit- 
nesses, that  snch  gratings  are  permitted  by 
the  municipal  authorities,  and  are  in  general 
use;  and  it  is  also  well  known  that  such  acci- 
dents as  that  out  of  which  this  suit  grows 
do  not  often  occtir.  Doubtless,  when  a  party 
is  permitted  to  make  an  opening  like  this  In 
a  highway,  he  should  be  held  to  a  high  de- 
gree of  care  In  maintaining  it  in  safe  con- 
dition; but  we  are  of  the  opinion  that  1^  this 
state  at  least,  the  law  ia  that  there  must  be 
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some.erldeDce  to  Indicate  that  the  particular 
grating  was  more  likely  to  cause  an  accident 
than  the  hondreda  ot  gratlnga  over  which 
pe<9le  paaa  dally  with  safety,  before  a  Jury 
can  be  permitted  to  find  that  it  la  a  nuisance, 
or  that  the  par^  who  maintains  It  la  guilty 
of  negUgrace.  There  doea  not  aeem  to  be 
aoch  eTidence  in  this  case.  The  grntlng  in 
two  feet  waa  annk  a  baU  Inch  on  one  aide 
and  eleyaied  a  half  Inch  on  the  other.  There 
was  a  piece  bxoken  off  the  frame,  bnt  tbe 
break  did  not  octend  to  tbe  flange  wbldi 
bolda  the  grating  In  place.  Tbe  grating  was 
not  bolted  down,  but  tbia  la  the  usual  con- 
dition of  aoch  gratings.  Theae  facta  did  not 
aeem  to  ua  aufflcient  to  carry  tbe  caae  to  tbe 
jury.  Tbe  fact  that  the  grating  waa  aftei^ 
warda  faatened  down  might  properly  go  to 
the  ]ax7  with  other  evidence  of  negligence. 
But,,  vodsx  tbe  ^ It^"^«*^ nmm  of  i;M^  caae, 
that  alone  wHl  not  entire  i^lalntur  to  go  to 
Oie  jury.  Tbe  rule  which  admita  sucb  facta 
as  erldence  of  n^Igmce  no  doubt  •  often 
canaea  peraona  to  pennlt  dangerooa  cmditlona 
to  continue,  for  fear  of  struigttienlng  tbe  erl- 
dence  against  them.  To  say  that  such  act 
win  make  a  case  for  the  Juz7>  where  nme 
ezlata  without  It,  would  greatly  increase  the 
evil  effects  of  Uie  rule,  and  la  not  necessary 
to  tlw  attainment  of  Jnat  results.  Beyond 
any  question,  «a  acddent  a«netiniea  rereals 
dangers  of  which  no  one  would  bare  tbotigbt 
before  It  occurred.  Possibly,  were  a  second 
acddoit  to  occur  wltb  renpect  to  this  grat> 
Ing,  tbe  fu!t  that  it  was  a  second  one  might 
carry  tbe  case  to  tbe  Jury,  even  though  tbe 
wltnesaea  failed  to  point  out  any  detect  to 
which  tiie  accident  could  be  attributed.  At 
an  erentii,  when  an  accident  has  occurred, 
tbe  person  upon  whose  praises  it  baa  bap- 
poied,  howerer  confident  he  may  be  that  he 
baa  been  guilty  of  no  negligence,  abould  be 
wilUJVt  afterwards,  from  motlvea  aS  human- 
ity, to  adopt  any  reaaonably  practicable  addi- 
tional precantiona  againat  ita  recurrence. 
Possibly,  the  municipal  coundla  Aould,  by 
ordinance,  aboliab  ot  modify  tiie  use  of  these 
gratings  in  tbe  streeta.  But,  assuming  this 
to  be  a  correct  conclusion,  it  la  not  for  tbe 
courts  to  asBume  councils*  functions,  and  ac- 
GompUsh  the  end  by  changing  a  rule  ot  law, 
and  holding  individuals  Uable  for  failure  to 
take  unusual  precautions.  On  tbe  whole  case, 
and  after  a  careful  reconsideration  of  It,  we 
are  of  optoim  Qiat  the  nonsuit  was  ^operly 
granted." 

Samuel  J.  Graham,  (or  appellants.  EBUott 
Rodgera  and  Stmte  &  Potter,  for  appeUeea. 

McGOLLUU,  J.  Tbe  ^Intlfl  Mary  Buah- 
t(Hi  claims  930,000  as  damages  for  an  injury 
she  received  in  May,  1800,  by  a  fall  Into  a 
coal  hole  or  chute  In  tbe  coiter  of  a  side- 
walk <»t  Federal  street,  In  Anegbeny  Oltr; 
and  her  husband,  Henry  Bushton,  claims  flO,- 
000  to  c(»npenBate  blm  for  tbe  loss  «  im- 
pairment of  her  Bervlcea,  for  medical  treat- 


ment provided  for  her,  and  for  tbe  extn  help 
required  because  of  her  disability.  The  evi- 
dence descriptive  ..of  tbe  injury  received  la 
not  disputed,  and  tbe  only  question  to  be 
determined  Is  whether  the  evidence  In  tiie 
case  Is  suffldeat  to  charge  tbe  dty,  tbe  owur 
ere  of  the  pn^Krtr  abutting  on  tbe  sidewalk 
at  the  point  (tf  the  casualty,  tbe  leaaee  in 
poeaeaalon  of  tbe  aame;  or  eilber  ct  tbem, 
with  negligence.  At  tiie  dose  of  tbe  evidence 
on  tbe  part  of  tbe  plain  tills  tbe  defendants 
moved  for  a  compulsory  nonauit,  and  their 
motion  waa  auatalned.  Tbe  nonniit  wo  fol- 
lowed by  a  motion  of  tiie  plalntifTa  to  take 
it  off,  which  motion,  upon  due  conaideratlon 
of  it  by  the  cour^  was  denied.  It  la  a  dr- 
comstance  worthy  of  note  that  tbe  defendants 
in  tbe  anit  are  tbe  dty,  the  owners  of  the 
property  abutting  as  aforesaid,  and  tbe  lessee 
of  the  ownm.  Tbe  Joinder  tbe  dty  with 
the  owners  of  the  property  and  their  lessee 
aa  defendants  shows  that  tbe  plalntUEs  were 
not  able  to  qiedfy  the  party  chargeable  with 
tbe  aUeged  negligence,  and  that  It  had  ita 
OTlgln  In  their  hope  of.  eatabllabing  negli- 
gence oa  tiie  part  ot  at  least  one  ot  the  aev- 
«ral  partiea  thua  united.  We  agree  with  tbe 
learned  court  below  tiiat  tiie  plaintlffa  cannot 
maintain  their  anit  without  proof  of  the  neg- 
ligence charged  in  tbe  statement  of  their 
claim.  Tbe  eTidence  to  sustain  the  charge 
must  be  such  aa  would  auttaorlae  a  Jury  in 
finding  the  material  fkct  as  alleged,  and  evi- 
dence which  falls  short  of  this  does  not  meet 
the  requirements  ot  the  law.  .  If,  therefore, 
the  erldence  In  tiie  case  at  bar  la  not  anffi- 
doqt  to  support  the  controlling  charge,  it 
was  tbe  plain  duty  of  the  court,  on  the  mo- 
tion of  tbe  defendants,  to  enter  a  compulsory 
nonsuit,  and  to  deny  tbe  plaintiffs'  motion 
to  take  it  off.  Tbe  coal  holes  or  chutes  In 
the  aldewalka  of  Allegheny  City  are  antbor- 
ized  by  the  munldpal  autfaorlUea,  and  com- 
pliance with  the  regulaUona  relating  to  tbem 
la  aU  that  la  required  of  the  owners  or  tenants 
of  tbe  abutting  ptapertle^  Tbe  coal  bole  or 
chute  In  question  la,  in  Ite  location  and  con- 
atructton.  like  tbe  great  majority,  if  not  all, 
of  the  coal  holea  or  chutes  in  aald  dty.  It 
was  fbmlliar  to  Mra.  Bushton,  and.  according 
to  her  own  teatimony,  she  passed  over  It  at 
least  twice  a  we^  during  a  period  of  five 
years  immediately  preceding  her  fblL  None 
of  tbe  hundreds  of  pedestrians  who  passed 
over  It  daily  before  and  after  the  occurrence 
In  question  received  any  Injury  from  It,  ot 
complained  at  any  time  to  any  of  the  defend- 
ants or  other  peraona  of  a  defect  in  it  All 
the  undisputed  facts  in  the  case  were  opgoaeA 
to  the  plalnUffs*  contention,  and  the  testi- 
mony submitted  \jt  Vtem  on  tbe  trial  was 
dearly  InsuCDcIent  to  sustain  the  charge  of 
nei^gence  against  dtha:  of  the  defendants. 
A  careful  perusal  and  conaldaration  of  afl  the 
testimony  warranto  tbia  concludoni  It  fo^ 
Iowa  that  tbe  court  below  did  not  or  In  en* 
tering  or  refusing  to  take  off  tbe  nonaalt 
Judgment  affirmed. 
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BBYANT  T.- PITTSBURG  TIMES. 

(Supreme  Coort  of  PenoirWaiila.    Oct.  6^ 
18e9.) 

UBSL-PROBABLB  CAUSB— QUMTIONS  FOE 

JURY. 

Where,  Id  an  action  for  UbeL  the  defena*  at 
probable  cause  ia  not  clearly  eatabliahed  by  com- 
petent eTidence,  it  ia  error  to  withdraw  the  case 
from  the  jory,  and  enter  a  rerdict  for  defend- 
ant. 

Appeal  from  oonrt  of  coinmon  pleas,  Alto- 
Cheny  county. 

Action  by  S.  H.  Bryant  against  the  Pltta- 
bnrg  Times  to  recoTer  damages  for  the  publi- 
cation ai  a  Ub^  From  a  Judgment  for  de- 
fendant, plalntUt  ^^eali.  BeTersed. 

W.  O.  OtawfoKd  and  Ulysses  B.  Togan,  Cor 
Wellant  Oeow  O.  WUson  and  Wm.  D.  Brans, 
fbr  ajnidleft  . 

McCOIiLUU,  J.  The  annonncements  eon- 
talned  In  the  publication  complained  of,  and 
directly  affecting  the  plaintiff  In  case, 
are  that  Coroner  McDowell  had  resolved  to 
liold  an  Inquest  on  the  body  ot  Mrs.  New, 
who  died  of  malpractice;  that  Dlat  Atty. 
Haymaker  had  sent  County  DetectlTe  Bobln* 
son  to  assist  the  coroner;  that  the  detective 
and  ttie  deputy  coroner  had  subpoenaed  Dr. 
S.  H.  Bryant,  of  821  Carson  street,  who  is 
allied  to  ,haTe  performed  the  operation;  that 
he  is  a  leading  homeopathic  physician  of  the 
South  Side,  and  is  under  police  surveillance, 
at  the  order  of  the  county  detective.  The 
common  and  natural  Inference  from  the  publi- 
cation was  that  the  death  of  Mrs.  New  was 
the  result  of  an  at^ortioD,  and  that  the  physi- 
cian then  under  police  surveillance  was  con- 
nected with  it.  It  may  be  stated  bere  that 
the  plaintiff  appeared  at  the  Inquest  in  obe- 
dience to  the  subpoena,  but  he  was  not  called 
to  testify,  and  it  was  not  shown  that  be  had 
knowledge  of  Mrs.  New's  illness  i»«vlous  to 
the  publication,  or  that  he  was  at  any  time 
hex  medical  adviser,  or  a  participant  in  the 
crime  whidi  resulted  in  her  death.  The  only 
condusion  arrived  at  by  the  coroner's  Investi- 
gation was  that  Mrs.  New's  death  was  caused 
tj  an  abortion,  but  It  did  not  charge  any 
pMson  as  having  been  req;>onsiUe  for,  or  im- 
plicated in  any  manner  in,  the  crime.  The 
plalntlflF,  regarding  the  publication  as  llbd- 
ous.  and  Injurious  to  his  reputation  and  busi- 
ness, instituted  this  suit  On  the  trial  of  It 
In  the  court  below  he  testifled  that  he  did 
not  know  Mrs.  -New,  and  that,  to  the  best  of 
his  knowledge,  he  had  never  seen  her,  or  pre- 
scribed for  her,  at  his  office  or  elsewhere. 
His  testimony  in  this  particular  was  corrobo- 
rated by  his  son,  and  no  attempt  was  made 
to  contradict  it  He  also  Introduced  evidence 
showing  the  effect  of  the  publication  upon  his 
T^utatioQ  and  practice.  It  was  not  denied 
by  the  defendant  company,  on  the  trial  or  the 
appeal,  that  the  publication  complained  of 
virtually  charged  an  indictable  offense.  But 
the  defense  of  probable  cause  was  not  clearly 


established  Ixj  competent  evidence^  and  there- 
fore it  was  error  to  withdraw  the  case  from 
the  Jniy,  and  enter  a  verdict  for  the  d^enil- 
ant  In  Conroy  t.  Pittsburgh  Times.  189 
Fa.  St  337,  21  AtL  1S4,  our  Brother  Mitchell, 
qwaklng  for  this  court,  said:  "Hie  general 
mle  Is  thiU  notQng  but  proof  of  Oie  truth  Is 
a  defense  to  a  libel.  That  It  was  privileged, 
because  published  on  a  proper  occa^on,  from 
a  proper  notice,  and  upon  probatde  cause,  li 
the  executed  esse;  and  he  who  rdlea  iqwn  the 
exception  must  prove  all  the  facts  to  bring 
himself  within  It;'*  and  "that,  where  a  pubU- 
catlon  charges  an  Indictable  offense,  the  pre- 
sumption of  Innocence  Is  priiKta  fftde  evidence 
ot  want  of  probable  cause,  and  smBlcient  to 
put  the  defendant  to  proof  of  the  facto  to  sup- 
port his  claim  of  privHege."  Be  also  said.  In 
the  same  case,  "that  the  presumption  of  In- 
nocence cannot  be  overcome  by  mere  mmor 
or  Idle  report  o^  careless  and  Insufficient  ex- 
amination set  up  as  a  probable  cause,"  Ap- 
plying these  principles  to  the  case  at  bar,  It 
seems  clear  that  It  should  have  been  submit- 
ted to  the  Jury.  Judgment  reversed,  and  ve. 
aire  fades  de  novo  awarded. 


(US  Pa.  St  ITS) 
BAILBT  V.  FAYETTE  GAS-FUKL  CO. 
(Sopreme  Court  of  PMinaylvania.    Oct.  6, 

1889.) 

OAS  GOUPANIBB— DISOBIHINaiTON. 
A  company  incorporated  for  aapplying  nat- 
ural gas  te  customers  for  heat  and  light,  which 
is  a  quasi  public  corporation,  cannot  discrimituto 
by  charging  more  for  gaa  used  toe  lighting  than 
for  that  used  for  heating;  there  being  no  rea- 
son therefor,  except  that  it  is  worth  more  to 
the  coDsamer  for  lighting,  measured  by  what  he 
wonld  have  to  pay  for  anbstitates  for  each  pnc^ 
poses. 

Appeal  from  court  of  oommoo  pleas,  Fay- 
ette county. 

Suit  by  George  Bailey  sgalost  the  Payette 
Oas-Fuel  Company  for  an  injunction.  De- 
cree for  defendant,  and  plalntlfl  anteals. 
Beversed. 

Robinson  &  McKean,  for  appeDssL  K.  * 

S.  B.  Ewlng,  for  appellee. 

MITCHELU  J.  The  deftfidant  company 
was  chartered,  under  the  act  of  May  29,  1885 
(P.  L.  28),  to  produce,  transport,  supply,  etc., 
natural  gaa  for  heat,  light,  or  other  purposes. 
It  has  been  supplying  the  gas  for  both  beat 
and  light,  and  proposes  to  continue  doing  so, 
but  upon  terms  making  a  difference  In  price 
according  to  the  use  to  which  the  gas  is  put 
by  the  consumer.  The  question  now  before 
us  is  the  reasonableness  of  this  regulation. 
In  his  opinion  the  learned  Judge  below  said. 
"So  far  as  concerns  this  case,  the  defendant 
company  may  be  regarded  as  Incorporated 
for  the  purpose  of  supplying  natural  gas  to 
consumers  for  heat  and  light"  Not  only  did 
Its  charter  powers  cover  both  uses,  but  as 
already  said,  its  actual  operation  has  Includ- 
ed both,  and  it  Is  not  totended  now  to  aban- 
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don  either,  eren  ft  fhnt  could  be  done.  The 
corporate  powers  are  the  measure  of  corpo- 
rate duties.  The  gae  is  brought  the  com- 
pany tbrongb  the  same  pipes  for  both  pur- 
poeei^  and  delivered  to  the  customen  at  the 
same  point,— the  curb.  Thence  It  goes  Into 
pipea  put  in  bj  the  consumer,  and,  after 
passing  through  a  meter,  la  distributed  by 
the  customer  through  his  premises  according 
to  his  own  convenience.  The  regulation  In 
question  seeks  to  differentiate  the  price  ac- 
cording to  the  use  for  heating  or  for  light. 
It  is  not  claimed  that  there  Is  any  difference 
In  the  cost  of  the  product  of  the  company, 
the  expense  of  supplying  it  at  the  point  of 
dellTery,  or  Its  value  to  the  company  In  the 
Increase  of  bndness  or  other  ways.  Some 
effort  was  made  to  show  Increased  risk  to  the 
company  from  the  use  of  gas  for  lighting 
purposes,  but  the  eTldence  of  danger  was  so 
remote  and  shadowy  that  It  cannot  be  consid- 
ered as  more  than  a  mere  makeweight  The 
real  argument  seeks  to  Justify  the  difference 
In  price  solely  by  the  value  of  the  gas  to  the 
consumer  as  measured  by  what  he  would 
have  to  pay  for  a  substitute  for  one  purpose 
or  the  other  If  he  could  not  get  the  gas.  This 
is  a  wholly  Inadmissible  basis  of  discrimina- 
tion. The  Implied  condition  of  the  grant  of 
all  corporate  franchises  of  even  quasi  public 
nature  Is  that  they  shall  be  exercised,  with- 
out Individual  discrimination.  In  behalf  of  all 
who  desire.  From  the  Inception  of  the  rules 
applied  In  early  days  to  Innkeepers  and  com- 
mon carriers  down  to  the  present  day  of  enor- 
mous growth  .of  corporations  for  nearly  ev- 
ery c<HicelvabIe  purpose,  there  has  been  no 
departure  from  this  principle.  And  from  all 
the  legion  of  cases  upon  .this  subject  the  dis- 
tinguished counsel  for  the  appellee  have  not 
been  able  to  cite  a  single  one  In  which  a  dis- 
crimination based  solely  on  the  value  of  the 
service  to  the  customer  baa  been  sustained. 
Hoover  V.  Railroad  Co.,  166  Pa.  St.  220,  27 
Atl.  288,  was  much  relied  on  by  the  court 
below,  but  was  decided  on  a  veiy  differrat 
principle.  That  was  an  action  for  damages 
for  unlawful  discrimination  by  a  dealer  In 
coal  because  a  manufacturing  company  had 
been  allowed  a  rebate  on  coal  carried  to  it 
But  It  was  held  that  as  the  rebate  was  allowed 
In  consideration  of  a  minimum  of  coal  to  be 
carried  per  day,  and  also  In  view  of  return 
freight  on  the  product  of  the  manufacturing 
company,  ft  was  not  an  unreasonable  dis- 
crimination; In  other  words,  that  the  com- 
pany might  look  for  Its  compensation  not  on- 
ly to  the  actual  money  freights  from  present 
service,  but  also  to  Increased  business  to 
grow  out  of  the  establishment  of  a  new  In- 
dustry In  that  place.  So,  also,  Phlppa  v. 
Railway  [1802]  2  Q.  B.  229,  cited  for  appel- 
lee, where  the  decision  was  put  upon  the 
right  of  the  railroad  to  make  special  rates 
for  freights  from  distant  points,  which  other- 
wise It  could  not  get  at  all.  Both  cases  be- 
long to  the  numerous  class  of  dlscrlminatlona 
mstained  on  the  basis  of  special  advantages 


to  the  carrier,  not  the  customer.  Decree  re- 
Teraed;  injunction  directed  to  be  rebutated 
and  mad*  pennanoit;  coflt«*to  be  paid  br  ap- 
peUssh 


(Itt       St  MO 
BHBBBABD'B  BX'BS  T.  JOHNSON  et  eL 

Appeal  <tf  TOBBBNGB. 
(Soprraie  Court  of  Pmnsylvanla.   Oct  41 
1809.) 

JUDOHBNTB-^jaNB-BIXVCnTION. 

1.  Judgments  not  being  Uaaa  on  after-acquired 
lands,  that  exeentloii  wmeh  Is  fint  levied  will 

prevail. 

2.  Issue  of  execution  on  a  Judgment  more  than 
five  years  old,  without  preliminary  adre  fada^ 
cannot  be  objected  to  another  aeAtor,  but 
only  by  the  debtor. 

Appeal  tnm  eonrt  of  oommon  plea% 
•tte  county. 

Actloa  by  Thomas  G.  Bbenard's  oncotots 
against  Joseph  Johnson  and  anoUier.  Lerr 
on  the  Jndg^nent  tar  plalntUBi  was  hdd  su- 
perior to  that  on  tho  Judgment  at  Oatherlne 
H.  Banning  to  the  use  oC  Gertrnde  O.  Tac^ 
renc^  and  sbe  MtPMli.  Berond. 

Bdward  Campbell,  fOr  appelant  John  M. 

Oore,  for  appellees. 

MTTCHELIs  J.  The  levy  on  the  Banning 
Judgment  to  the  use  of  appellant  was  made 
on  November  24th,  while  that  on  appellee's 
Judgment  was  not  untU  the  next  day.  Nei- 
ther Judgment  being  a  lien  on  the  land,  which 
waa  after-acquired,  the  first  levy  had  the  first 
grasp  on  the  fund.  Packer's  Appeal,  6  Pa. 
St.  277.  But,  the  appellant's  Judgment  being 
more  than  five  years  old,  the  learned  auditor 
held  that  it  would  not  support  an  execution, 
and  he  therefore  distributed  the  fund  first  to 
the  appellee.  In  so  doing,  however,  he  over- 
looked the  point  that  the  objection  waa  not 
made  by  the  debtor  defendant  and  was  not 
available  to  any  one  else.  The  execution  on 
the  Banning  Judgment  was  not  void,  but 
merely  Irregular.  As  between  the  parties,  a 
Judgment  impald  remoiuB  in  force,  notwith- 
standing the  expiration  of  Ita  lien.  There  Is 
no  affirmative  presumption  of  payment  until 
after  the  lapse  of  20  years,  though  after  a 
certain  length  of  time,  fixed  by  the  act  of 
April  16,  1845  (P.  L.  l^,  at  five  years,  the 
law  assumes  that  the  defendant  may  ha.ve  a 
valid  reason  against  an  execution,  and  there- 
fore requires  that  he  shall  have  an  opportu- 
nity to  show  It  before  his  land  Is  seized. 
This  provision,  however.  Is  for  the  benefit  of 
the  debtor,  and,  if  be  refused  <x  neglects  to 
take  advantage  of  It,  no  one  else  can.  The 
object  of  the  scire  facias  to  revive  et  qnare 
executlonem  non,  etc..  Is  to  give  the  debtor 
notice  that  he  may  be  exposed  to  an  execu- 
tion unless  he  shows  cause  against  It  It  re- 
quires a  valid  defense,  and  If  he  has  none, 
or  refuses  or  neglects  to  present  It  a  new 
Judgment  will  be  entered,  on  which  execution 
may  at  once  be  Issued.  No  other  creditor  has 
any  standing  to  interject  a  defense  for  him 
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In  the  adre  fiidai^  and  ao  reaaoa  exlits  tar 
Allowing  such  Inteifer^icQ  If  tbe  jSalntUt 
■hoold  aBBume  that  there  li  no  defense,  end 
Issoe  execution  withont  tbe  preliminary  scire 
fadaa  at  all.  These  principles  were  stated 
b7  Kennedy,  J.,  in  Bishter  t.  BlttoihonBe,  8 
Bawle,  278,  as  follows:  "At  common  law, 
after  a  year  and  a  day  had  elapsed  from  the 
date  ot  the  Judgment  In  personal  actions 
withont  execution  being  issoed  fiierem  by  the 
plaintiff,  a  presumption  aroae  that  the  de- 
fendant might  be  able  to  show  that  It  was 
paid  or  discharged;  and  after  that,  without 
affording  him  an  opportunity  to  do  so,  the 
plaintiff  could  not  take  out  execution  upon 
Us  Judgment  To  enforce  the  payment  of  It, 
he  waA  compelled  to  bring  an  action  of  debt 
npon  it,  and  to  prosecute  the  same  until  he 
obtained  a  new  Judgment,  upon  whldi  he 
ml^t  sue  out  execution.  To  avoid  the  delay 
that  attended  this  course  of  i^oceedln^  the 
atatnte  of  Westminster  II.  gave  a  sdre  facias 
qpon  ttie  Judgment  In  such  actlms  after  a 
year  and  a  day,  requiring  the  d^endant  to 
Aow  caoK,  If  any  he  bad,  why  the  plaintiff 
■faonld  not  have  execution  of  his  Jodgmoit. 
An  execution  sued  out  after  the  year  and  a 
day  was  nerer  conddered  Told,  but  voldahle 
merely.**  It  1»  firmly  settled  ttiat  even  a 
judgment  whldi  la  frandnloit  as  to  the  debtor 
cannot  be  set  aside  by  ereffltors  unless  there 
la  cfdltHlon  or  fraud  as  to  them  (Thomp- 
son's Appeal,  67  Pa.  St  176;  Zog  t.  Searlght 
100  Fa.  St  506^  24  Aa  746);  and,  a  fortiori, 
must  the  same  rule  be  applied  where  the  Judg- 
ment or  the  proceeding  iqmu  It  Is  not  fraud- 
uloit  or  void,  but  merely  irregular.  In  D  rex- 
el's  Appeal,  6  Pa.  St  272,  Judgment  against 
the  Towanda  Banh  was  entered  by  0(mfeaBlon 
on  a  warrant  signed  by  tbe  president  only  in 
bis  own  name.  It  was  held  that  the  other 
creditors  of  the  bank  bad  no  standing  to  im- 
peach the  Judgment,  this  court  saylug:  *Tt 
might  hare  been  reversed  on  a  writ  of  error, 
or  set  aside  In  the  court  below  on  motion, 
tmt  only  at  the  instance  of  the  defendant; 
never  at  the  Instance  of  a  stranger.  As  long 
as  the  party  Injured  by  the  irregularity  sub- 
mits to  it  no  one  else  can  complain,  for  a 
third  party  has  a  right  to  interfere  with  a 
Judgment  only  when  It  Is  coUnslTe."  See, 
also,  McLaughlin  t.  McLaughlin,  86  Fa.  St 
817,  where  a  number  of  analogous  cases  are 
dted  In  the  opinion  on  page  323.  Tbe  cases 
relied  upon  by  tbe  learned  auditor  do  not 
touch  this  point  In  MUler  T.  Miller,  147  Pa. 
St  646,  23  Atl.  841,  and  Bannon  t.  Rathbone, 
8  Gr.  269,  the  court  acted  on  the  motion  of 
defendant  In  Lyon  t.  Clereland,  170  Pa.  St 
6il.  38  AtL  148,  the  question  arose  on  a  mo- 
tion by  a  terre  tenant  acquiring  title  to  the 
land  while  subject  to  the  lien  of  plaintiff's 
Judgment  to  strike  off  a  levy  on  a  revived 
Judgment  to  which  the  terre  tenant  was  not 
party.  What  was  decided  was  that  until 
the  purchaser  put  bis  title  on  record,  took 
possession,  or  in  any  other  way  gave  actual  or 
soastractiTe  notice  to  the  plaintiff,  a  reTlval 


2U 

against  the  original  debtor  would  Und  tbe 
land,  ^e  nmaAs  of  our  late  BroUier  Wil- 
liams by  way  of  argomoit  and  Ulustratloa 
must  be  read  with  leteruice  to  the  state  of 
fSacfs.  In  the  case  hefiure  him.  It  was  not  In- 
tended to  say  that  the  lien  of  a  Judgment  and 
the  ri^t  to  Issue  execuUon  were  Identical, 
or  that  the  exlotenoe  of  the  former  d^nded 
on  the  latter.  Under  the  act  of  AprU  4,  17dS 
(8  Smith'a  Iawb,  881),  the  Uen  of  a  Jndgment 
continued  for  five  years,  thou^  no  execution 
conld  he  taNDed  on  it  after  a  year  and  a  day* 
without  itreHmlnary  scire  Csdas,  until  the 
pntod  was  eocteoded  to  flTe  years  by  the  act 
of  1846. 

It  is  argued  by  a^^lM  ^uu  appeUaat  hat 
not  ST^Bdently  proved  the  soslgnment  of  the 
T*^"w*"g  Jndgment  to  her.  Bat  the  recovery 
Is  to  the  right  of  the  legal  pbUntlff.  No  third 
party  has  any  standing  to  qneadon  ttm  otatua 
of  the  plaltttifl  to  use. 

Judgment  reversed,  and  fund  directed  to  be 
applied  first  to  tbe  Judgment  of  OathetlM 
Banning;  -eooto  to  be  paid  1^  appeneeo. 


(US  Pa.  et  M7) 

NORTHBBN  OBNT.  R.  00.  v.  WALWORTH 
et  al. 

(Supreme  Court  of  Pennsylvania.    Oct  6, 
1809.) 

CONTRACrrS— SALE!  OP  STDCKS-fiPBCIFIC  PBR- 
FORMAN0B—DEFBNSB8— VALIDITY  OF  CON- 
TRACT—UNGBRTAINTY— WANT  OF  MOTUAI*- 
ITT  — PUBLIC  POLICY  —  ADBQUATB  RBUBOT 
AT  LAW. 

1.  A  contracc  redting  that  the  s^er  "claims 
to  be  the  owner"  of  cc^Id  itock.  which  be 
.agreea  to  sell,  la  Dot  too  uncertain  as  to  owners 
sup  to  prevent  a  decree  of  specific  performance. 

2.  A  lobsequent  sale  and  delivery  of  lecurftifle 
to  others.  In  disregard  of  a  prior  contract  Is  no 
defense  to  a  specific  i>erformance,  when  the 
bill  avers  that  the  transfereeB  had  knowtedge  of 
the  prior  contract  and  makes  them  partus. 

3.  A  contract  tor  tbe  sale  of  stock  of  a  cor- 
poratioD,  which  a  to  be  Unding  on  the  buyer 
provided  hla  examination  of  the  books  of  the 
company  Bhall  be  latisfaotory  and  prove  tbe 
coriectnefls  of  a  covenant  as  to  its  earnings,  Is 
not  void  for  want  of  mutually,  as  not  necessa- 
rily binding  on  tbe  buyer,  since,  if  he  refused 
to  take  tlie  stock  on  a  tender  by  the  seller,  spe- 
cific performance  conld  be  decreed  against  bmt. 

4.  A  contract  for  the  sale  of  stocks,  whereby 
tbe  seller  undertakes  that  all  debts  of  the  com^ 
pany  shall  be  paid  on  the  day  of  the  transfer, 
and  the.bnyer  is  to  retain  a  sufflciency  of  the 
price  to  assure  lUm  that  the  company  is  free 
from  debt  U  not  void  for  uncertain^  in  not 
stating  the  debts,  since.  If  default  Is  made  to 
the  psyment  the  amoonto  to  be  deducted  can 
be  shown. 

5.  A  qwdfic  performance  of  a  contract  for  the 
sale  of  stocks  and  bonds  of  a  particular  com- 
pany  may  be  decreed,  ^iriiere  they  cannot  be  se- 
cured except  by  force  of  the  particular  oon- 

tract 

6.  A  contract  for  the  purchase  hj  a  railroad 
company  Of  the  stocks  of  another  ts  not  acsinst 
public  policy,  for  Act  April  23. 1861  <P.  L.  410). 
authorues  such  purchase. 

7.  Specific  performance  of  a  contract  for  the 
sale  of  stocks  cannot  be  defeated  by  «  contention 
ttiat  there  is  no  Irreparable  Injury,  as  the  buyer 
has  an  adequate  remedy  at  law.  where  a  moxtey 
conaideration,  even  If  obtainable,  cannot  afford  ■ 
substitute  'or  the  sale. 
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Appeal  from  court  ot  common  pleu,  York 

oomkty.  - 

BUI  by  the  XorUiern  Central  Railroad  Com- 
pany against  Warren  F.  Walworth  and  others 
for  Bpeclflc  performance  of  a  contract  to  sell 
and  deliver  certain  sto<^  and  bonds.  From 
a  decree  for  defendants^  plaJntlfr  appeals. 
Reversed. 

The  contract,  after  redtlng  that  defendant 
dalmed  to  be  ttie  owner  of  cortaln  shares  ot 
the  stock  of  the  York  Southern  Railroad  Com- 
pany, and  certain  of  Itt  booda^  which  he  de- 
sired to  aeAi,  and  plalnttfl  was  willing  to  piu> 
chase,  stipolated  that  d^endant  agreed  to 
s^  to  plalntlft  Bmdi  cerdflcatee  and  bonds; 
that  snch  railroad  company  was  free  from 
debt,  except  certain  mortgages  therein  redted, 
which  defendant  was  to  pi^;  Uiat  Its  net 
earnings  for  the  previous  year  were  soffictent 
to  pay  the  interest  on  the  bonds  and  oilier 
Indebtedness  of  the  company  and  leare  a  net 
leremie  of  a  iqpeclfled  amount;  that  dtfend- 
ant  wonld  animilt  the  accounts  and  books  of 
such  railroad  company  to  the  examination 
ot  plaintiff,  and.  in  consideration,  plalntlfC 
agreed  to  pay  a  stipulated  amount,  provided 
Its  ecamlnatlon  of  the  accounts  of  the  rail- 
road company  was  satisfactory  to  It,  and  prov- 
ed the  correctness  of  the  results  of  the  opera- 
tion ot  .such  railroad  company  as  stipulated 
by  defendant;  that  plaintiff  was  to  retain 
such  portion  of  the  purchase  price  as  might 
be  necessary  to  liquidate  the  principal  and 
Interest  on  the  unpaid  Indebtedness  for  which 
snch  railroad  company  was  liable,  so  that  It 
would  be  aaanred  that  the  railroad  company 
on  the  day  on  which  the  stock  was  to  be 
transferred  was  free  from  debt,  as  contracted 
by  defendant. 

Horace  Keesey  and  Nevin  M.  Wanner,  for 
iwpeltant  NUes  ft  Neff  and  J.  a  mack,  for 
appeUeea.  • 

QBEEN,  3.  By  the  very  explicit  and  plain- 
ly-expressed terms  of  the  written  contract 
In  question  In  this  case,  the  defendant  War- 
ren F.  Walworth  agreed  to  sell  and  deliver  to 
the  plaintiff,  on  or  before  the  25th  day  of 
June,  1898,  certificates  for  10,000  shares  of 
the  capital  stock  of  the  York  Southern  Rail- 
road Company,  and  $142,000  of  the  S  per  cent 
bonds  of  the  same  company,  due  tn  1944. 
In  consideration  of  the  said  sale  and  transfer, 
the  plaintiff  agreed  to  pay  to  the  vendor  the 
snm  of  $130,000.  There  la  not  the  least  ele- 
ment of  doubt  or  uncertainty  as  to  what  this 
contract  Is  and  meana  It  means  jnst  what 
It  says,  and  what  It  says  Is  so  plainly  and 
dearly  expressed  that  a  description  of  Its 
meaning  would  be  merely  a  repetition  of  Its 
words.  The  vendor  further  agreed  that  the 
railroad  company  should  be  free  of  debt,  ex- 
cept Its  mortgage  debt  of  $309,950,  and  Its 
car-trust  notes,  not  exceeding  $4,000,  and  he 
agreed  also  that  he  would  pay  all  the  Interest 
due  on  the  mortgage  debt  and  car-trust  notes, 
and  the  principal  and  interest  of  all  the  float- 


ing debt  of  the  company,  op  to  the  time  of 
delivery,  June  2S,  1808.  To  make  sure  ot  the 
payment  of  these  Items,  It  was  fnrtlier  agreed 
that  the  vendee,  the  plaintiff,  might  retain  out 
of  the  purchase  money  so  much  as  was  snffl- 
clent  to  make  the  payment.  The  foregoing 
are  the  whole  of  the  terms  of  the  sale,  and  It 
Is  scarcely  necessary  to  repeat  that  they  are 
absolutely  free  of  any  question  as  to  their 
meaning.  The  vendor  agreed  that  he  would 
use  bis  best  endeavors  to  secure  for  the  vendee 
the  remaining  2,000  shares  of  the  stock  of  the 
railroad  company,  and  the  remaining  $8,000 
of  Its  mortgage  bonds,  at  tbe  lowest  price 
in^ctlcable,  and  that  he  would  submit  the  ac- 
counts, books,  and  records  of  the  company 
to  the  examination  of  a  representative  of  the 
vendee;  but  these  stipulations  were  merely 
ancillary,  and  constituted  no  part  of  the  actu- 
al contract  of  sale.  The  bill  alleges,  and  the 
demurrer  necessarily  admits,  that  the  vendee, 
at  the  request  of  the  vendor,  extended  the 
time  of  performance  from  the  25th  day  of 
June  to  the  3l8t  day  of  July,  1898.  And 
the  bill  further  avers,  and  the  demurrM-  does 
not  deny  and  necessarily  admits,  that  the 
vendee  was  ready  and  willing  to  comply  with 
Its  port  of  the  contract  in  all  respects,  both 
on  the  25th  day  of  June  and  on  the  31st  day 
of  July,  but  that  the  vendor  failed  and  neg- 
lected to  comply  with  his  part  of  the  contract 
on  either  of  those  datea  The  bill  further 
alleges,  and  the  demurrer  does  not  deny  and 
necessarily  admits,  that  on  the  27th  day  of 
August,  1898,  the  vendor  absolutely  refused 
to  perform  hia  part  of  the  said  contract  of 
sale,  and  declared  the  same  terminated.  The 
bill  further  avers  that  after  the  execbtlon  of 
the  contract  of  sale  the  defendant  Walworth, 
In  fraud  of-  plalntifTs  rights,  sold  and  deliver- 
ed the  said  stock  and  bonds  to  other  of  the 
defendants,  naming  them,  and  that  these  oth- 
er defendants,  when  they  bought  and  receiv- 
ed the  said  stock  and  bonds,  had  knowledge 
and  were  advised  ot  the  previous  contract 
mode  by  said  Walworth  with  the  plaintiff, 
and  colluded  with  Walworth  for  the  delivery 
of  the  stock  and  bonds  to  themselves  In  fraud 
of  the  plaintiff's  rights.  Some  amendments 
to  the  bill  were  allowed,  but,  as  they  are  not 
material  to  the  controversy  In  Its  ^esent 
state,  they  are  not  now  considered. 

The  demurrer  filed  by  the  defendants  to 
the  bill  contains  a  number  of  averments, 
many  of  which  are  of  so  trivial  a  character 
as  not  to  require  consideration.  The  learned 
court  below  refused  a  special  injunction,  and 
subsequently  sustained  the  demurrer  and  dis- 
missed the  bllL  The  reasons  for  this  actl<Mi 
are  expr^ed  In  the  opinion  filed,  and  they 
are  chiefly  to  the  effect  that  the  contract  Is 
too  uncertein  and  indefinite  in  Its  terms;  that 
the  contract  lacks  mutuality,  and  Is  "loaded 
down  with  conditions  contradictory  and  In- 
capable of  performance";  that  a  blU  for 
specific  performance  Is  an  appeal,  to  the  con- 
science of  a  chancellor,  who  wilt  not  order  Its 
performance  If  It  Is  hard  or  unconscionable 
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that  the  tin  does  not  obow  irreparable  In- 
jury; that  the  seenritlef  hare  heen  tranafoE^ 
red  to  the  parUea;  and  that  qpedflc  perform- 
ance win  not  be  decreed  in  PennaylTania  of' 
CODtzacte  tm  the  sale  of  stocke  and  chattela. 
We  find  onraelTes  quite  nnable  to  agree  wiOi 
any  of  these  condnsIonB.  We  hare  already 
considered  the  avecment  of  nncertalnty  and 
Indeflnlteness  tn  the  terms  of.  the  contzact 
We  have  endeaTored  to  dww  that  fliere  la 
nothing  Indefinite  or  imcertaln  about  It,  bat 
that  its  terms  are  plainly  and  clearly  esprtn- 
ed,  and  we  cannot  coneelre  of  any  reason 
why  they  cannot  be  aipeclfically  performed. 
The  snbseqixent  sale  and  delivoy  .of  the  se* 
cnrlties  to  other  parties,  In  disregard  of  tiie 
eailler  contract  -with  ihe  plalntUT,  Is  not  of 
the  least  consequence  as  a  defense,  most 
e^dally  when  the  bill  avers  that  those 
parties  had  knowledge  of  the  ivIot  omtzact 
with  the  plalntur,  and  they  are  made  psrtles 
to  the  bni  and  are  asked  to  be  enjoined.  We 
do  not  dlscoTer  any  want  of  mntiialll7  in  ^ 
contract  It  the  Tendw  had  performed  his 
part  ot  fb»  contract,  and  the  vendee  had  re- 
fused to  teke  the  securities  upon  tender  of 
them  being  mad^  we  know  of  no  reason  why 
qieclflc  performance  could  not  be  decreed 
against  the  plaintiff.  We  are  not  refmed  to 
any  authority  holding  sncb  a  doctrine.  Cer- 
tainly, an  action  for  damages  would  11^  In 
whldi  tile  whole  contract  value  of  tiie  secmd- 
tlea  could  be  recovered,  and  that  Is  a  snffl- 
deait  reply  to  the  auction  of  **want  ttf  mu- 
tnaUty.**  In  Jennings  McGomb.  112  Pa. 
St  518,  4  Aa  Sl%  we  said:  'rrhe  principle 
tiiat  contracts  must  be  mutoal,  mart  bind 
both  parties  w  neither,  does  not  mean  that 
In  every  case  each  party  must  have  the  ssme 
remedy  for  a  breadi  by  the  other.  Oove- 
nanbf  may  lie  against  one,  where  only  as- 
■umpilt  can  be  maintained  against  the  other. 
Orove  T.  BoAgen,  6S  Pa.  8t  601."  In  tiie 
note  In  22  Am.  &  Bog.  Bnc.  Law  (Ist  Ed.) 
p.  MO,  it  Is  said:  "The  mutuality  required  ia 
that  which  is  necessary  for  creating  a  ctm- 
tract  enforceable  on  both  sides  in  some  man- 
ner, bnt  not  necessarily  ^orceable  on  both 
sides  by  spedflc  performance.*' 

The  contention  that  the  contract  Is  uncer- 
tain, because  the  amooot  of  the  Interest  on 
the  mortgage  bonds  and  the  car-trust  notes 
is  not  stated,  and  the  amount  of  the  floating 
debt  of  the  company  Is  not  given,'  and  there- 
fore the  nmtract  does  not  disclose  how  mach 
money  Is  to  be  paid  for  the  secnrltles,  is  ot 
no  force.  The  amonnt  to  be  paid  Is  fixed 
and  definite  ($160,000).  There  Is  no  amount 
to  be  deducted  unless  the  vendor  defaults  in 
his  agreement  to  pay  the  Interest  on  the 
boodp  and  note^  and  the  principal  and  Inter- 
est of  the  floating  debt,  and  such  default  is 
not  to  be  presupposed.  But,  if  it  occurs  tiie 
vendor  can  show  what  the  amounts  to  be  de- 
ducted are,  and  thus  these  amounts  can  be 
rendered  certain,  and  that  la  certain  which 
can  be  made  certain.  The  only  other  conten- 
tion of  any  Importance  is  the  one  that  bills 


In  eqnl^  will  not  lie  in  Penn^lvanla  for  the 
specific  performance  of  ccmtracte  for  the  sale 
of  duttels.  While  this  Is  true  as  a  general 
rule,  it  Is  not  true  where  the  articles  sold  are 
of  such  a  nature  that  tii^  cannot  be  pundLSfr 
ed  in  the  maiftet  This  contract  is  finr  the 
sale  and  purchase  ot  almost  the  whole  of  the 
bonds  and  stock  of  this  particular  company. 
These  securities  cannot  be  had  nor  obtained 
except  under  and  by  force  of  this  particular 
contract  Th^  cannot  be  bought  In.ttae  gen- 
eral market;  because  they  do  not  exist  Ont- 
side  of  this  contract,  there  are  but  2,000 
shares  stock  and  ^,000  of  bonds;  hence 
It  Is  not  possible  for  tiie  plaintiff  to  obtain 
the  bonds  and  stocks  which  the  defendant 
Walworth  agreed  to  sell  him,  txeept  the 
spedflc  pefCwmance  of  tiUs  contract  This 
eonsidffiUlon  cmstitutes  a  wdl-estaUlrtied 
exception  to  the  general  mle  which  dmles 
specific  performance  to  executory  contracts 
for  the  sale  of  diattels.  This  whtde  sultfect 
was  discussed  In  the  opinion  of  this  court  de- 
livered Oark,  X,  in  the  case  of  Goodwin 
Oas^tove  &  Meter  Oh'a  Appeal,  117  Fa.  St 
514, 12  Ati.  78^  and  the  exception  to  tin  rule, 
as  above  stated,  was  clearly  recognised  and 
«ifi»reed.  On  page  634, 117  ]^  Bt,  and  page 
788,  12  AtL.  it  Is  said  hi  tiie  opinion:  rcbe 
same  general  principles  govern  In  eonttacte 
for  the  sale  of  stocks  of  tbls  character  as  In 
tiie  ssle  ot  other  personal  propoty.  If  the 
breach  can  be  fully  compensated,  equity  win 
not  Interf^;  bat  when,  notfrithstandfaig  the 
payment  of  the  mtmey  value  of  the  stock,  the 
plaintiff  wUl  stlU  lose  a  substantial  benefit 
and  thereby  remain  uncompensated,  veclflc 
performance  may  be  decreed.  Wat  l^pec. 
Ferl  Oont  I  19;  •  •  •  The  doctrine  has 
in  some  cues  been  carried  to  this  extent 
that.  If  a  contract  to  owTey  stodc  Is  clear 
and  definite,  and  the  uncertain  value  of  the 
stock  renders  It  dlfflcnlt  to  do  Justlee  Iv  u 
award  of  damages,  qtedflc  perfwmance  wUl 
be  decreed.*' 

The  case  of  FoU's  Appeal.  01  Pa.  St  434. 
cited  for  the  appellee,  has  no  ap[dication. 
The  decision  was  founded  vpan  the  special 
and  highly  exceptional  facts  stated  In  the 
opinion,  which  do  not  aiq;>ear  in  this  case. 
HoreoTtf,  there  were  but  15  shares  Involved 
In  that  controversy,  and  there  were  several 
hundred  more  shares  In  the  hands  of  other 
persons,  which  were  susceptible  of  purchase. 
It  nowhere  appears  on  the  record  of  this  case 
that  there  is  anything  contrary  to  puUic  pol- 
icy in  specifically  executing  this  contract 
The  sufficiency  of  that  reason  for  the  decisitm 
of  Foil's  Appeal  may  well  be  questioned.  To 
the  writer.  It  Is  not  at  all  sufflclent;  but  the 
other  reason,  that  there  was  other  stock  open 
to  purchase,  was  of  controlling  force.  In  the 
preset  case,  however,  the  contention  found- 
ed upon  a  supposed  pid)lic  pc^cy  adverse  to 
the  acquisition  of  control  by  any  one  Inter- 
est Is  altogether  inapplicable,  nie  public  pol- 
icy ■  of  a  state  Is  certainly  indicated  by  its 
legislation.   In  Re  Oarprater's  Bstete,  170 
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Pa.  Bt  308,  82  AtL  637,  we  said:  *^ow  can 
there  be  a  public  policy  leading  to  one  con- 
clusion when  there  Is  a  posltiTe  statute  di- 
recting a  precisely  oppodte  conclusion?  *  •  • 
Tbere  <nn  be  no  public  policy  whldi  oontrar 
Tenes  the  posltiTe  language  ot  a  statute." 
In  Van  Steubm  r.  Railroad  Go,  tIS  Pa.  St 
867,  85  AtL  982,  we  said:  ^Tbe  pmiUc  pol- 
icy of  a  state  is  to  be  deduced  from  ftn  gea- 
eral  course  of  Teglslatlon  and  tbe  settled  ad- 
judications of  Its  highest  coorts."  By  our 
act  of  April  23,  1861  (P.  L.  410),  and  its  sup- 
plements of  March  17,  186©  (P.  L.  11).  Feb- 
ruary 17,  1870  (P.  L.  81).  and  May  10.  1861 
<P.  L.  702),  railroad  companies  ware  fnlly  au- 
thorised to  lease,  make  traffic  contracts  with, 
or  purchase,  the  Btock,  bonds,  etc.,  of  other 
railroad  companies;  and  these  laws,  and  the 
nofflerons  decisions  under  them,  most  cleady 
Ultot  the  existence  of  a  public  policy  sanc- 
tloolag  all  transactions  of  that  character.  In 
the  case  of  Bald  Bagle  Val.  R.  Oo.  Nittany 
VbL  R.  Co.,  171  Pa.  St  264,  83  AtL  239,  It 
was  said  by  onr  Brother  Dean  in  the  opinion: 
"ThB  right  of  one  road  to  lease,  make  traffic 
contracts  witii,  or  consolidate  with,  connect- 
ing roads,  not  parallel  or  competing,  has  not 
for  84  year*  been  doubted,  that  we  know  of. 
The  act  of  April  28,  1861,  expressly  confers 
such  right,  and  the  constitution  does  not  af- 
fect it,  except  to  prohibit  the  consolidation 
and  leasing  <tf  paiiUleT  and  ccmipeting  lines. 
The  rights  of  connecting  roads  und^  that 
act  have  been  recognized  many  times  since 
the  adoption  of  the  constitatlon  of  1874,  and 
that  contracts  for  through  business,  both 
freight  and  passenger,  between  connecting 
railroads  and  shippers,  are  not  only  not  ultra 
TlreB,  but,  on  the  contrary,  have  for  their 
basis  sound  business  principles,  and  ipeclal 
contracts  may  be  made  with  a  spedal  class 
of  shippers  to  secure  business.  *  *  *  It 
Is  not  seldom  those  who  hare  reaped  benefits 
from  a  contract  such  as  this  seek  to  escape 
Its  obtigatlonB  by  taking  refuge  in  that  as- 
sumed turpi  tode  which,  on  grounds  of  public 
policy,  avoids  the  contract;  but  here—and 
It  Is  a  gratification  to  ns  to  say  It—the  par- 
ties to  this  contract  violated  no  law,  restrain- 
ed not  othm  from  engaging  In  business,  did 
nothing  of  erQ  example  or  detrimental  to 
public  morals.  Therefore  there  is  no  public 
policy  which.  In  the  absence  of  express  legis- 
lative enactment  makes  Told  this  contract" 
The  act  ot  April  23,  1861  (P.  L.  410),  contains 
the  following  prorislon:  "That  It  shall  and 
may  be  lawful  for  any  railroad  company  cre- 
ated by  and  existing  under  the  laws  of  this 
ctHnmotnvealth,  from  time  to  time  to  purchase 
and  hold  the  stock  and  bonds  or  either,  of  any 
other  railroad  ccnnpany  or  companies,  char- 
tered by  or  of  which  the  road  or  roads  Is  or 
are  authorised  to  extend  Into  this  common- 
wealth." In  the  face  of  such  legislation,  It 
is  Idle  to  talk  of  a  purchase  of  the  bonds 
and  stocks  of  cme  railroad  company  by  an- 
other being  contrary  to  the  policy  of  the  law. 
It  Is  almost  unnecessary  to  add  that  there 


(Pa. 

la  nolliing  on  this  noord  sbowlni^  or  tending 
to  show,  that  the  York  Southern  Ranrottd  Is 
a  paralld  or  competing  Una  with  tha  Nwthom 
Central  Railway. 

WiOt  reforoice  to  the  omtention  that  there 
Is  an  adequate  remedy  at  law,  and  tbat  the 
bill  does  not  show  an  Irreparable  Injury,  It 
Is  enough  to  say  tiiat;  under  the  case  disclos- 
ed by  the  blH,  the  plaintiff  has  no  remedy  at 
law,  and  that  tile  i^alntiff's  injury  Is  necea* 
sarily  Irreparable  In  every  equitable  sense.  If 
the  plaintiff  does  not  acquire  tiie  bonds  and 
stock  which  it  purchased,  and  avers  Its  readi- 
ness and  willingness  to  pay  for.  It  was  these 
bonds  and  stock  which  It  bought  and  which 
It  bad  a  perfect  tegal  right  to  bny.  If  It  can- 
not hare  Uiem,  its  injury  Is  necessarily  Irrep- 
arable, because  It  loses  the  Tery  subject-mat- 
ter (tf  Its  contract  A  money  consideration, 
eren  If  It  could  be  obtained,  Is  no  substitute. 
The  assignments  of  error  are  all  sostalned. 

The  decree  of  the  court  below  Is  reversed, 
and  the  demurrer  Is  orermled.  The  defend- 
ants are  ordered  to  answer  the  bill  under  pen- 
alty of  a  decree  pro  confeaso,  and  the  record 
Is  remitted  for  further  proceedings,  the  costs 
to  be  paid  by  the  defendants. 


(198  Pa.  8t  UO) 
In  re  COXE'8  ESTATB. 
Appeal  of  COX£  «t  al 
(Snprraie  Court  of  Pennsylvaida.    Oct  9t 

1899.) 

OOLLATBRAb  INHBRITAKCB  TAX-^tBIUIlk 

DBRS. 

Under  Act  May  6. 1S8T  (P.  L.  79)  f  8,  pro- 
vidhig  that  Id  case  of  a  derfse  or  beqneet  to  col* 
lateral  relatives,  liable  to  the  collateral  Inherit- 
ance tax,  to  take  effect  ia  poasessioD  or  come 
Into  actual  enjoyment  after  a'  lite  estate,  the  tax 
on  audi  estate  shall  not  be  payable,  nor  interest 
begin  to  run  thMeon,  till  the  person  liable  there- 
for shall  come  Into  actual  possession  of  such  es- 
tate, by  termination  of  the  life  estate,  and  the 
tax  shall  be  aesessed  on  tiie  valtie  of  the  estate 
at  the  time  the  right  of  possession  accrues  to  the 
owner  aa  aforesaid:  provided,  the  owner  of  any 
personal  estate  shall  make  a  full  return  of  the 
same  within  a  year  of  decedent's  death,  and 
within  such  time  secure  the  payment  of  the  tax, 
and  In  case  of  failure  so  to  do  the  tax  shall  be 
immediately  payable.— there  ia  no  dnty  to  make 
such  return,  or  liability  for  immediate  payment 
for  failure  thereof,  except  where  the  person  who 
will  take  on  tiie  death  of  the  life  tenant  can  be 
positively  identified  immediately  after  testator's 
death,  and  the  personal  estate  can  be  fully  dfr- 
scribed,  which  is  not  the  case  where  the  proih 
erty  Is  Left  to  trustees  for  the  benefit  of  one  for 
life,  and  af£er  her  death  to  othen  shsoiatdr  or 
for  life,  or,  th^  being  dead,  to  certain  otiien,  or 
to  persons  whom  th^  may  appoint  hy  wflL 

Appeal  from  orphans'  court,  Loiaiie  coun- 
ty. 

Ia  tiie  matter  ot  the  estate  <tf  Bddey  &. 
Coze,  deceased.  From  a  decree  boldlng  Bck- 
lay  B,  Ooxe,  Jr.,  and  others,  liable  tot  a  cot* 
lateral  Inheritance  tax,  they  ai^eal.  Rerera' 

ed. 

A.  H.  McCllntock  and  8.  P.  Wcdverton,  tat 
appellants.  L.  A.  Watrea  and  James  H.  Tor 
rey,  for  appellea, 
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GBBIEX,  J.  The  entire  contention  In  tills 
ease  arises  npon  tbe  reading  of  the'  third  see- 
tSon  of  the  act  of  Ma7  6.  1887  (P.  L.  79).  In 
another  form  the  cause  was  before  us  In 
Re  Coze's  Estate.  181  Pa.  St.  8d&.  8T  Aa  61T, 
and  an  Interpretation  was  then  announced 
wlil<^  Is  Tery  material  to  the  disposition  of 
tto  present  controversy.  In  that  case  it  was 
contended, on  behalf  of  tbe  commonwealth 
that  tbe  <aecntors  were  the  proper  persons 
to  make  payment  of  the  collateral  Inherit- 
ance tax  vpon  all  of  the  estate  whldi  was 
glren  by  the  will  to  collaterals,  but  not  to 
take  effect  nntU  after  the  death  of  the  wid- 
ow.  We  held  that  the  executors  were  not 
tbe  proper  persons  to  be  required  to  make 
Iffesent  payment  of  the  tax,  because  the  e»- 
tates  subject  to  tbe  tax  were  estates  in  re* 
ouUnder,  which  could  not  take  ^lect  ontll 
after  tbe  death  of  the  life  tenant,  and  the 
executors  are  not  the  persoas  primarily  cluu> 
ged  with  the  payment  of  the  tax,  either  pres- 
ent or  future.  We  also  held  that  the  word 
*N»wner,"  «nployed  In  tbe  second  proviso  of 
flie  third  secUon  to  designate  the  person  who 
was  charged  with  the  duty  of  making  a  re- 
tom  to  tbe  pwsmal  estate  subject  to  tbe  tax, 
and  give  secnrlly  for  Its  ultimate  payment, 
flsidnded  the  encntois  fnmi  the  category  of 
those  who  mre  subject  to  tJiat  duty,  and 
tiiat  It  had  the  same  meaning  aa  the  worda 
"penon  llaUe,"  or  poson  "who  shall  come 
into  actual  poasearion,"  which  appear  In  the 
fint  dause  of  the  third  section.  1^  order  to 
fully  qipredate  the  Import  of  thla  decision, 
and  Its  relevancy  to  the  present  contention, 
It  will  be  well  to  quote  the  full  text  of  the 
third  section.  It  Is  as  fiollows:  **In  aU  caaea 
where  there  has  been  or  shall  be  a  devise, 
deeoent  or  bequest  to  ctdlatecal  r^tlvea  or 
strangers,  liable  to  the  collateral  inheritance 
tax,  to  take  ^ect  In  posseai^n,  or  come  Into 
actual  enjoyment  after  the  exj^iation  ot  <me 
or  m<we  life  estates,  or  a  period  of  yean,  the 
tax  on  such  estate  shall  not  be  payable,  nor 
Interest  begin  to  run  thereon,  until  the  per- 
son or  persons  liable  for  the  same  diall  come 
Into  actual  poiaesslon  of  such  estate,  by  the 
termination  of  the  estates  for  life  or  years, 
and  the  tax  shall  be  assessed  iq>on  the  value 
of  tbe  estate  at  the  time  the  rl^t  of  po*- 
aeeslon  acemes  to  the  owner  as  aforesaid.** 
Before  quoting  tbe  words  of  the  proviso  <tf 
the  sectlMi.  It  Is  desirable  to  pause  a  moment 
to  oMiiMder  the  pis  In  meaning  of  the  foregoing 
worda  It  Is  perfectly  clear  that  those  per- 
sons who  do  not  take  their  estates  until  after 
tbe  detominatton  of  a  preceding  life  estate 
are  not  subject  to  any  liability  for  the  ta± 
until  they  come  Into  actual  possesdon  of  their 
•atatea  The  act  says  **the  tax  on  such  es- 
tate shall  not  be  payaUe,  nor  Interest  begin 
to  mn  there(Hit  tmtU  the  persmi  or  persona 
liable  for  the  same  aball  come  Into  actual 
pooBcsslon  of  such  estate.**  If  the  tax  diall 
not  be  pay»Ue  until  that  event,  It  doea  not 
arise,  ft  has  no  beginning,  and  hence  the  com- 
monwealth has  no  title  to  It  and  cannot  da- 
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maud  Its  payment  imtll  the  estate  ttaelt 
"comes  into  actual  possesslm"  of  the  pmum 
entitled.  And  such  c(»nlng  Into  actual  pos- 
session must  be  "by  the  termination  ot  tbe  " 
states  for  life  or  yeara**  And  again,  and  In 
the  same  direction.  It  Is  positively  provided 
that  '*the  tax  shall  be  assessed  npon  the 
value  of  the  ratate  at  the  time  tbe  rl|^t  of 
possession  .accrue^  to  the  owner  aa  af<Hre- 
sald";  that  Is,  althon^  tbe  estate  in  remain  - 
der may  have  had  a  definite  value  at  the  time 
of  the  death  of  the  testator  In  tbe  case  ot  a 
will,  or  of  the  grant  in  case  of  a  deed.  It  Is 
not  that  valuation  that  ia  to  be  tbe  tent  at 
the  tax,  but  the  vatuati<»  of  tbe  estate  at 
the  time  It  comes  Into  possesslML  This  Is 
the  plain,  actual,  common-sense  meaning  of 
Qie  words  we  are  conslderlnc^  and  this  mean- 
ing Is  iwt  at  aU  Unpaired  by  tbe  language 
of  the  proviso  vbldi  we  now  quote:  "Pro- 
vided that  tb6  own»  isAiaU  have  the  right  to 
pay  the  tax  at  any  time  inlor  to  his  coming 
Into  possession,  and  in  sndi  cases  tbe  tax 
shall  be  assessed  on  the  value  of  the  estate 
at  the  time  of  the  payment  of  tiie  tax,  attes 
deducting  the  value  of  the  life  estate  or  es- 
tates for  years.  And  provided  further  that 
the  tax  on  real  estate  shall  remain  a  lien  on 
the  real  estate  on  vMtSi  It  Is  Chargeable  ntdl 
paid.  And  the  owner  of  any  personal  estate 
shall  make  a  fun  xetnm  (tf  the  same  to  the 
register  of  wins  of  the  proper  county  within 
one  year  firom  the  death  of  the  decedent,  and 
within  that  time  enter  Into  aecnri^  for  the 
payment  ttf  -  tbe  tax  to  the  sattB&ctlon  of 
such  register;  and  In  ease  of  failure  so  to  do 
the  tax  shall  be  immediately  payable  and  cd- 
lectnOe." 

The  first  proviso  relates  only  to  the  case 
In  which  the  owner  detires  te  pay  the  tax 
before  he  comes  into  possession,  and  has  no 
appll^thm  here.  It  Is  under  the  second  pro- 
viso only  that  tbe  present  contention  arises. 
On  Its  face  and  upon  Ite  plain  meaning  this 
proviso  can  only  have  appU^tion  to  tbe 
ordinary  case  of  a  devlae  at  bequest  to  a  pn^ 
son  who  to  named  and  can  be  poalttvely  Iden- 
tified as  "owner"  Immediately  after  the 
death  of  the  testator,  and  also  when  the  '^jier- 
sonal  estettf'  whl«h  is  subject  to  the  tsx  can 
be  fully  described,  because  tiw  return  of  the 
estete  must  be  nude  by  tSie  "owiwr**  wltiiln 
Mte  year  after  the  death  of  the  decedent,  and 
the  estate  must  then  be  described  In  retura 
Of  course,  tbe  great  majority  of  caaea  are  of 
this  character,  and  the  duty,  and  the  person 
who  Is  to  perform  It,  can  be  readily  Indicated. 
But  where  It  Is  Impossible  that  the  '^wner" 
who  ultimately  takes  the  estate  can  be  known, 
or  where,  from  the  peculiar  character  of  the 
estate  to  be  <fharged.  It  cannot  be  Identified 
within  the  year,  the  proviso  becomes  Inca- 
pable of  antlicatlon.  and  the  consequmce  of 
Immediate  payment  of  the  tax  does  not  re- 
sult It  must  be  home  In  mind  that  this  con- 
sequence Is  merely  an  Imposed  jranalty  tor  the 
nonperformance  of  tbe  duty  prescribed  by  the 
proviso.  It  Is  In  contravention  at  the  pro- 
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vision  contitlQed  In  the  enacting  part  of  the 
third  section,  which  speclQcally  declares  that 
the  tax  "shall  not  be  payable  nor  Interest 
'  begin  to  run  thereon"  until  after  the  termina- 
tion of  the  life  estate.  Being,  therefore,  a 
penalty  for  the  violation  of  a  statutory  duty, 
the  law  which  ImpoBea  It  most  be  strictly  con- 
■trued. 

In  endeavoring  to  ascertain  whether  the 
penalty  has  been  Incurred  In  the  present  case, 
ft  Is  indispensable  to  know  who  Is  the  person 
that  Is  to  perform  the  duty,  the  violation 
of  which  Is  punished  by  making  the  tax  Im- 
mediately payable.  In  Be  Coxe's  Estate, 
supra,  we  decided  that  It  was  not  the  exec- 
utors who  were  to  make  the  return,  and 
we  so  decided  for  the  reason  that  they  were 
not  the  owners  of  the  estate  to  be  charged. 
Our  Brother  Mitchell,  delivering  the  opinion 
In  that  case,  said,  "By  section  S  of  the  act 
of  May  6,  1887  (P.  L.  78),  the  tax  on  estates 
In  remainder  Is  not  payable  *untll  the  person 
or  persons  liable  for  the  same  shall  come 
Into  actual  possession  of  such  estate  by  the 
termination  of  the  estates  for  life  or  years.*  " 
After  reciting  the  proviso  the  opinion  pro- 
ceeds: "It  Is  under  this  last  clause  that  the 
commonwealth  claims  that  the  tax  in  the 
present  case  Is  now  collectible,  and  the 
learned  court  below  has  held  that  the  exec- 
utors are  the  owners  liable  for  Its  payment. 
This  construction,  however,  cannot  be  sus- 
tained without  doing  violence  to  the  letter  as 
well  aa  the  plain  Intent  of  the  statute.  The 
tax  is  not  payable  until  the  person  liable  for 
the  same  'shall  come  into  actual  possession.' 
This  cannot  possibly  mean  any  one  but  the 
remainder-man,  for  he  Is  the  only  one  to 
come  Into  actual  possession  by  the  termina- 
tion of  the  precedent  estate  for  life  or  years. 
And  In  the  proviso,  which  adds  that  'the 
owner  shall  have  the  right  to  pay  the  jtax  at 
any  time  prior  to  his  coming  into  actual  pos- 
session,* the  'owner*  must  for  the  same  reason 
be  the  remafnder-man,  for  he  Is  the  person 
liable  for  the  aame,*  and  the  only  one  who  Is 
to  come  into  possession.  And  wh«i.  In  the 
second  proviso,  the  owner  of  any  personal 
estate'  Is  directed  to  make  a  full  return  of 
the  same,  and  enter  security  for  the  payment 
of  the  tax,  and  in  case  of  failure  to  do  so 
tibe  tax  is  to  become  Immediately  payable, 
the  'owner*  meant  is  the  same  person  as  In 
the  preceding  clauses,— the  person  Ifkble  to 
pay,  and  the  person  who  Is  to  come  hereafter 
into  actual  possession;  i.  e.  the  remainder- 
man. The  intent  of  the  statute  is  to  charge 
the  beneficiary  of  the  estate,  and  whether 
the  phrase  used  Is  'person  liable,'  or  person 
who  'shall  come  Into  actual  possession,*  or 
'owner*  It  always  means  the  same  person,— 
the  remaittder^man.  It  is  to  him  alone  that 
the  commonwealtti  must  look  for  present  pay- 
ment of  tax  on  properly,  whether  real  or  per- 
sonal, the  actual  possession  or  enjoyment  of 
which  Is  postponed  by  an  Intervening  period 
of  life  or  years." 

Tt  wlU  be  perc^TeA  at  oDce  that  the  fwa- 


going  is  an  absolute  adjudication  that  the  only 
person  who  can  be  charged  with  the  doty 
of  making  the  return  Is  the  owner  who  Is  to 
come  into  actual  possession  of  the  estate  to 
be  cliarged,  after  the  determination  of  the 
precedent  life  estate.  If,  In  the  present  case, 
we  can  now  know  who  those  owners  are,  we 
can  readily  determine  who  are  to  perform  the 
duty.  But,  on  the  other  hand,  If  we  cannot 
now  know  who  those  owners  are,  then  it  is 
impossible  to  decide  who  shall  make  the  re- 
turn, and  the  second  proviso  of  the  third  sec- 
tion Is  incapable  of  appUcati<m.  The  solution 
of  the  question  requires  only  an  examination 
of  the  will  of  the  testator,  to  learn,  if  we  can, 
who  are  the  persons  who  are  to  take  the  col- 
lateral estates  In  remainder  after  the  deter- 
mination of  the  life  estate  of  the  widfiw. 
These  are  described,  or  rather  defined,  at 
much  length,  and  by  varying  circumstances 
and  conditions,  In  the  will.  The  testator  bad 
no  children,  and  left  no  lineal  descendants. 
He  had  two  living  brothers,  and  children  of 
two  deceased  brothers.  To  the  brothers  liv- 
ing and  dead  he  gave  nothing.  Those  were 
not  named  In  the  wilL  The  living  brothers 
were  made  executors,  and  to  them  he  gave  the 
whole  residue  of  his  estate,  upon  trust  to  pay 
over  the  entire  income  to  his  widow  during 
her  life.  After  her  death  the  executors  are 
to  hold  the  estate  In  trust  for  all  the  n^hews 
and  nieces,  children  of  the  brothers  named. 
'*who  shall  have  t>een  living  at  the  time  of 
my  death,  and  the  lawful  Issue,  living  at  the 
time  of  my  deatti*  of  any  nephew  or  niece 
who  sliall  then  be  dead,  leaving  such  Issue, 
their  heirs,  executors,  and  administrators; 
the  said  nephews  and  nieces  to  take  per  cap- 
ita, and  not  per  stirpes,  and  the  Issue  of  any 
deceased  nephew  or  niece  to  take  among 
them  such  share  only  as  their  parent  would 
have  taken  If  tie  or  she  had  been  living  at 
the  time  of  my  death,  and  to  take  such  atiarea 
per  stirpes,  and  not  per  capita."  By  subse- 
quent provisions  I^e  directed  that  the  share 
of  any  nephews  who  at  the  death  of  Ills  wid- 
ow had  attained  the  age  of  25  years  should 
"vest  in  possession"  absolutely;  that  the  sliare 
of  any  nephew  who  had  not,  at  the  death  of 
his  widow,  attained  the  age  of  20  years, 
should  be  held  In  trust  until  lie  attained,  that 
age,  and  should  then  vest  in  pcMseeslon;  that 
the  share  of  any  male  descendant  of  a  neph- 
ew or  niece  should  at  the  death  ot  testator's 
widow  vest  in  such  descendant  of  such  neph- 
ew or  niece,  if  he  had  then  attained  the  age 
of  21  years,  otherwise  it  should  be  held  tot 
bim  until  he  did  attain  such  age,  and  then 
vest  absolutely.  The  shares  of  any  nieces, 
and  of  the  female  descendants  of  n^hews 
or  nieces,  entitled,  the  testator  directed, 
should  be  held  in  trust  for  them  during  their 
lives,  and  only  the  net  Income  of  their  shares 
should  be  paid  to  ttiem,  the  principal  to  be 
paid  after  their  deaths  to  the  children  of  such 
as  left  children,  or  to  the  appointees  by  will 
of  such  as  died  and  left  wills,  or  to  the  right 
heirs  of  such  as  died  and  left  no  wUls.  ^hen 
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foUowi  another  proTlsIon,  directing  tbat, 
wbererer  In  his  will  the  testator  had  directed 
the  payment  of  Income  or  any  portion  of 
his  estate  bequeathed  opon  any  trast,  only 
one-half  of  such  Income  derived  from  rents 
«r  royalties  on  coal  mines  should  be  paid  out, 
and  the  other  half  should  he  retained  by  the 
executors,  and  be  con^dered  as  capital  to  rep- 
resent the  exhaustion  of  the  land  due  to  the 
mining  of  coal  there^m,  and  the  principal 
thus  resulting  should  be  held  upon  the  same 
trusts  as  were  i^rtded  for  the  other  parts 
of  his  estate.  Bearing  In  mind  now  that  the 
only  persons  who  are  liable  to  pay  the  tax 
are  those  who  are  the  owners  of  fhe  estates 
subject  to  the  tax  at  the  time  of  the  death 
<3t  the  Widow,  how  Is  It  possible  now  to  say 
who  those  persons  are,  or  who  they  will  be? 
The  widow  may  live  many  years.  She  Is 
said  to  hare  an  expectancy  of  15  years,  but 
may  live  far  beyond  that  time.  The  time  of 
her  death  Is  absolutely  uncertain,  and  wheth- 
er those  who  would  be  entitled  If  she  were  to 
die  at  this  time  will  be  allre  when  she  dies 
Is  Just  as  uncertain.  They  may  all  be  then 
dead,  or  some  may  be  dead  and  some  living. 
Of  those  who  may  then  be  dead,  some  may 
hare  appointed  by  will  the  persons  who  shall 
taXe  their  shares  of  the  estate;  others  may 
die  Intestate,  and  then  only  the  right  heirs 
oi  such,  under  the  Intestate  laws  of  Pennsyl- 
vania, wlU  be  entitled  to  take.  Who  those 
persons  may  be  It  Is  beyond  the  wildest  con- 
jecture to  determine.  It  Is  sufficient  to  say, 
as  to  all  of  the  persona  who  will  be  legally 
raitltled  to  take  the  ct^ateral  estates  In  re- 
mainder under  the  will  of  this  decedent,  that 
It  Is  utterly  and  absolutely  Impossible  to  say 
at  this  time  who  they  will  be  or  may  be,  or 
whether  any  one  of  those  who  have  been  or- 
dered to  pay  this  tax  will  ever  receive  a  single 
d<dlar  of  the  estate  upon  which  It  Is  charged. 
It  to  the  actual  possession  of  the  estate  which 
alone  creates  the  liability  to  pay  the  tax,  and 
that  llaMllty  does  not  arise  until  after  the 
termination  ot  the  life  estate,  under  the  ex- 
press and  positive  terms  of  the  act  If  the 
decree  now  made  by  the  court  l)elow  should 
stand,  it  may  easHy  occur  that  the  tax  wlU 
all  be  paid  by  persons  who  may  never  re- 
ceive a  single  penny  of  the  estate,  and  that 
those  who  do  receive  the  estate  will  never 
have  paid  a  penny  of  tax;  A  conclusion  ao 
absurd  and  so  grossly  unjust  ought  never  to 
be  reached  by  a  Judiclsl  sentence,  unless  In 
the  stress  of  a  dire  necessity  which  cannot  pos- 
sibly be  avoided.  It  ts  a  satisfaction  to  know 
that  there  Is  no  such  necessity  nor  any  sort 
of  statutory  requirement  which  demands  such 
a  ruling  in  this  case.  The  commonwealth  wlU 
rective  the  wh<de  of  this  tax,  beyond  all  ques- 
tion, and  will  receive  It  at  the  very  time  when 
by  her  own  law  she  has  ordained  that  It  shall 
be  paid.  The  persons  entitled  to  the  estate 
cannot  receive  It  without  the  payment  of  the 
tax.  It  Is  the  sworn  duty  of  the  executors 
to  deduct  the  tax  when  paying  over  the  share 
of  the  estate  to  which  each  party  ts  entitled. 


and  to  pay  the  tax  thus  received  over  to  the 
commonwealth.  So  far  as  the  nieces  are  con- 
cerned, the  injustice  of  the  decree  ts  stlU 
more  glaring  and  oppressive.  Four  of  them 
have  been  decreed  to  pay  each  $5,090.97,  as 
the  collateral  Inheritance  tax  upon  their 
shares  of  the  estate,  when  In  point  of  fact 
they  are  absolntely  excluded  by  the  will  from 
ever  receiving  any  portion  of  the  estate  other 
than  the  mere  Income  of  their  shares.  The 
principal  Is  to  be  paid  either  to  their  appoints 
ees  or  their  right  heirs.  As  to  all  of  the  p«v 
sons  who  have  now  been  ordered  to  pay  the 
tax,  they  will  be  obliged  to  pay  it  out  of  their 
own  estates,  If  they  have  any,  when  the  law 
manifestly  confemplatee  and  provides  that  It 
shall  be  paid  out  of  the  estate  when  receiv- 
ed. 

Another  difficulty  of  quite  a  serions  nature 
grows  out  of  the  character  of  the  estate  left 
by  the  decedent.  The  remaluder-moi  are  on- 
ly subject  to  the  tax  upon  its  valuatlcm  at 
Uie  time  they  received  It  The  present  valu- 
ation shows  that  $200,000  of  It  consists  of 
coal  leases  In  which  the  testator  was  lessor. 
By  the  time  of  the  widow's  deaOi  It  Is  entire- 
ly possible  these  leases  will  have  become  val- 
ueless by  reason  of  the  exhaustion  of  the  coal. 
The  same  is  true  as  to  the  common  and  pre- 
ferred shares  of  the  Cross  Greek  Goal  Com- 
pany and  the  notes  of  that  company,  amount- 
ing In  the  aggregate  to  upwards  of  $300,000. 
What  will  these  be  worth  when  the  widow 
dies?  Nobody  can  possibly  tdl,  and  hence 
the  present  valuation  may  be'  very  largely 
impaired  when  the  time  arrives  at  which 
atone  the  estate  Is  to  be  valued  fw  the  present 
taxation. 

The  precise  question  Invblved  in  the  present 
controversy  does  not  appear  to  have  been  be- 
fore us  at  any  time  heretofore.  The  nearest 
approach  to  It  Is  the  case  of  In  re  Coxe's  Es- 
tate, supra,  and  the  reasoning  upon  which 
that  decision  was  founded  seems  to  lead  di- 
rectly to  our  present  conclusion.  In  the  state 
of  New  York,  where  the  collateral  inheritance 
tax  law  Is  very  similar  to  ova  ovm,  the  court 
of  appeals  appears  to  have  reached  the  same 
conclusion  as  Is  expressed  In  this  (pinion. 
In  Re  Curtis,  142  N.  7.  218,  S6  N.  G.  8S7,  In 
Re  Roosevelt's  Estate,  143  N.  1.  120,  3S  N. 
E.  281,  and  In  Be  Hoffman's  Estate,  143  N. 
T.  327,  88  N.  S.  311,  various  aspects  of  this 
subject  were  presented;  and  the  decisions 
made  were  upon  the  theory  that  the  tax  could 
not  be  Imposed  until  after  the  determination 
of  the  precedent  life  estates,  and  then  only 
upon  that  which  came  to  the  ultimate  remain, 
der-man.  The  facts  were  not  the  same  in  all 
the  cases,  nor  were  the  questions  precisely 
the  same,  but  the  controlling  principle  ex* 
pressed  was  as  above  stated.  In  Re  Roose- 
velt's Estate,  Bartlett  J.,  In  the  opinion,  said: 
"It  Is  not  to  l)e  assumed  Hiat  Uie  legislature 
intended  to  compel  the  citizen  to  pay  a  tax 
upon  an  Interest  he  may  never  receive,  and 
the  reasonaUe  construction  of  this  statute 
leads  to  no  such  unjust  result  It  doea  not 
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Follow,  because  the  legtsUtnre  taxes  persona 
oeneflcially  entitled  to  property  or  Income  In 
posseBBion  or  expectancy,  that  a  tax  was 
thereby  Imposed  upon  an  Interest  that  may 
never  vest  Until  that  time  arrives,  the  pow- 
flT  to  tax  does  not  exist.  The  testator  has 
created  seven  life  annuities^  If  the  annuitants 
aurvlTe  his  wife,  and  there  can  be  no  vested 
Interest  in  any  of  them  nntll  the  happening 
of  that  event  All  may  survive^  a  portion 
may  be  living,  every  one  may  be  dead.  To 
hold  such  a  possibility  presently  taxable,  and 
Its  value  capable  of  Immediate  computatjon, 
shocks  the  sense  of  Justice."  In  Be  Hoff- 
man's Estate.  Finch,  J.,  said:  "Woe  taxation 
is  a  hard  fact,  and  should  attach  only  to  such 
ownership,  and  may  properly  be  compelled  to 
wait  until  chances  and  possibilities  develop 
into  the  truth  of  an  actual  estate  possessed, 
or  to  which  there  exists  an  absolute  right  of 
future  possession."  In  Re  Curtis  the  judicial 
comments  were  in  the  same  line,  but  are  too 
voluminous  to  be  quoted. 

Upon  the  whole  case,  we  are  clearly  of 
<^lnlon  that  the  tax  In  the  present  case  can- 
not be  determined  until  attN  the  expiration 
of  Hie  life  estate  of  the  widow,  that  It  will 
not  become  due  aiid  payable  until  that  event 
has  transpired,  uid  that  It  ts  the  value  of 
the  property  as  It  will  then  appear  to  be  that 
must  constitute  the  basis  upon  which  the  tax 
must  be  declared.  The  assignments  of  error 
•xe  sustained.  The  decree  of  the  court  below 
Is  reversed,  at  the  cost  of  the  appellee,  and 
the  proceedings  to  appraise  and  collect  the 
tax  In  question  ace  dismissed  and  set  aside. 


OM  Pa.  Bt  ST) 

BOBBINS  V.  FABWELIi. 
CBupmne  Court  of  Pennsylvania.    Oet  ^ 

1899.) 

TBBSPASS— SAI<B  OF  STANDING  TIUBBIt-STAT- 
UTB    OF    FRAUDS  —  WITNESS  —  HARM- 
LBSS  BRROR— OBJKCTION  WAIVED. 

1.  Where  the  court  told  couosel  in  trespass  for 
catting  timber  to  so  to  the  Jarv  on  the  value 
of  the  timber,  and  It  would  toen  decide  the 
question  ot  single  or  treble  damages,  and  this 
was  done  without  objection,  It  cannot  on  appeal 
be  daimed.tbat  there  was  a  qaestlon  of  fact  as 
to  single  damages,  which  should  have  been  sub- 
mitted to  the  Jury. 

2.  Defendant's  claim  tiiat  he  was  not  a  tres- 
passer resting  on  the  fact  of  a  parol  sale  to  him 
by  a  person  who  Is  dead,  he  Is  not  competent  to 
testifj  thereto. 

3.  Under  Act  June  11,  18&1,  providing  that  a 
party  otherwise  Incompetent  may  testi^  as  to 
relevant  matter  occurring  in  the  lifetime  of  de- 
ceased, if  another  and  competent  witness  has 
testified  that  said  relevant  matter  occurred  in  bis 
presence  and  that  of  the  snnlving  party  the 
testimony  of  sncb  competent  witness  most  be  ad- 
verse to  the  Borviving  party. 

4.  The  evidence  being  for  the  court  to  pass 
oh,  admission  of  Incompetent  evidence  Is  not 
ground  for  reversal;  the  other  evidence  clearly 
diowing,  as  found  by  the  court,  that  the  tres- 
passer's entry  was  not  wrongfuL 

6.  A  sale  of  standing  timber,  to  be  Immediate- 
ly mnoved.  Is  not  with  reference  to  an  Interest 
In  land,  and  therefore,  thongh  by  parol,  neither 
within  the  atatubi  of  fcanda,  nor  a  revocable 
Ucensb 


Appeal  from  court  of  common  pleas,  CUb* 

ton  county. 

Action  by  James  E.  Bobbins  against  Lem- 
uel M.  Farwell  for  trespass.  PlalotUTs  nil* 
for  treble  damages  ww  dlidttrgedt  and  hs 
ai^peali.  Afflmwd. 

T.  O.  Hippie^  for  ajHienant  H.  T.  Hamr. 
tor  ivpellee. 

DEAN,  J.  In  1803  Farwell.  the  defendant 
went  ni>on  a  tract  of  land  warranted  In  name 
of  Hugh  Frazler.  In  Stephen's  Vall^.  Qinton 
county,  and  cut  and  removed  therefrom  the 
white-pine  timber.  The  tract  had  been  own- 
ed, as  tenants  in  common,  by  Jaipes  B.  Rob- 
bins  and  Charles  B.  Noyes,  to  whom  it  had 
been  conv^ed  In  1S86  by  John  and  James 
Bond.  The  plaintiff,  Robblnsb  claimed  that 
by  a  writing  dated  May  23,  1881,  made  In 
pursuance  of  a  verbal  agreement  bad  be- 
tween them  in  1888.  be  had  purchased  from 
Noyes  bis  half  ot  the  land,  with  the  timber 
thereon,  and  had  thereby  beocMue  the  sole 
owner.  Farw^  claimed  to  be  the  ovna  oC 
Noyes'  half  of  the  oak  and  pine  timber  there- 
on, by  a  verbal  agreement  with  Noyes  In 
1887.  The  price  agreed  to  be  paid  was 
per  1.000.  Noyes  died  in  June,  1866.  The 
plaintiff  brought  suit  in  trespass  against  Far- 
well  October  22,  1801  and  the  issue  was 
tried  January  12,  1887.  Farwell  admitted 
the  cutting  and  removal  of  the  timber.  The 
court,  on  the  evidence,  directed  the  Jury  to 
find  the  quantity  and  value  of  it  as  it  stood 
at  the  date  of  the  alleged  trespass,— single 
damages  only;  leaving  it  open  to  plaintiff  to 
talLe  a  rule  for  treble  damages  under  the  act 
of  March  29,  1824.  The  Jury  found  for  plain- 
tiff single  damages  in  the  sum  of  $2,023.49. 
The  plaintiff  then  entered  a  rule  on  defend- 
ant for  treble  damages,  which,  on  hearing, 
the  court,  In  opinion  flied,  discharged;  and 
we  have  this  appeal  by  plaintiff,  who  assigns 
twelve  errors.  In  substance,  they  may  be 
grouped  under  three  heads:  (1)  The  court 
bad  no  jKiwer  to  determine  whether  the  dam- 
ages should  be  trebled;  that  being  a  ques- 
tion for  the  Jury,  on  any  view  of  the  evi- 
dence. (2)  The  court  erred  In  admitting, 
against  the  objection  of  plaintiff,  the  testi- 
mony of  Farwell,  the  defendant;  his  grantor, 
Noyes,  being  deceased.  (3)  Under  the  evi- 
dence, the  alleged  parol  purchase  by  Farwell 
of  standing  timber  from  Noyes  cotild  not 
prevail  against  the  written  agreement  ot  sale 
to  Bobbins  after  notice  to  Farwell. 

As  to  the  first  complaint,  ever  stoce  Welsh 
V.  Anthony,  16  Pa.  St  264,  decided  In  1851. 
the  trial  courts  have  exercised  the  power  of 
doubling  or  trebling  the  damages,  or  refusing 
so  to  do,  where  It  clearly  appeared,  bat  single 
damages  only  were  found  by  the  Jury;  and 
this  court  has  in  a  number  of  cases  tfnce 
Welsh  V.  Anthony,  supra,  recognized  the  tat- 
thority.  While  trespass  Is  a  common-law  ac- 
tion, the  infliction  of  the  penalty  is  purely 
statutory,  and  the  statute  does  not  expressly 
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or  b7  tanpllcfltlon  pnt  upon  the  Jnry  the  dntj' 
of  tmpiiBlDg  tlie  penalty.  It  simply  directs 
that  th«  trespasBer  shall  be  liable  to  pay  to 
the  owner  treble  the  valne  of  the  timber  cnt 
Whether  the  penalty  shonld  be  Imposed  de- 
pends apon  the  wroufftilneBa  of  the  entry.  The 
wrongfnlness  may  be  determined  by  the  law 
alone,  or  It  may  be  a  mixed  qoestlon  of  law 
and  fact;  and  the  court  may,  In  fixing  the  pen- 
alty, leave  qoestlona  of  fact,  on  ctmfllctlng  evi- 
dence, to  the  Jury,  or  It  may  Itself  determine 
them.  In  this  caae  plalntier  declared  for  treble 
damages,  and  the  court  expressly  Instructed 
the  }nry  to  find  the  amount  of  single  damages. 
Besides,  the  court  made  this  remark  to  coxuv- 
aA  Immediately  before  they  addressed  the 
joxy:  "Go  to  the  jury  on  the  value  of  the 
white  pine;  and,  as  to  treble  or  single  dam- 
ages, we  will  decide  that  afterwards."  Ne- 
ther counsel  objected  or  excepted  to  the  ao 
tlon  of  the  court  In  this  particular.  If  there 
was  anything  in  defendant's  alleged  parol  ti- 
tle which,  as  a  question  of  fact  should  have 
been  passed  upon  by  the  Jory,  the  plaintiff 
was  bound  then  to  call  the  attentlcm  of  the 
court  to  it;  but,  after  taking  bis  chances  on 
the  courts  determination  of  the  rule  for 
treble  damageo,  he  now  nrgcfl  that  the  cred- 
ibility of  the  wltneses  who  testified  to  the 
pored  sale  was  at  leaxt  for  the  Jury,  and 
shonld  have  been  sabmitted  to  them.  That 
argument  should  have  been  made  to  the  court 
when  It  distinctly  announced  Its  purpose  to 
pass  upon  the  question  after  vodict.  Plain- 
tiff's counsel  havmg  been  rilent  then,  he  will 
not  be  heard  now. 

Hie  second  asalgmnent,  'being  to  the  ad- 
mission of  the  testimony  Fanrell,  the  de- 
fendant, has  more  of  merit  BiB  claim  that 
he  was  not  a  trespasser  rested  on  the  fact  of 
a  parol  sale  to  him  by  Noyes,  who  was  dead. 
In  the  long  roll  of  cases  Interpreting  the  act 
of  18C9  and  its  supplements,  the  latest  (Broth- 
ers V.  Mitchell,  15T  Pa.  St  484,  27  AtL,  760) 
Is  clearly  in  t&Y<x  of  plalntJfiT's  contention. 
In  the  case  before  us,  as  In  that  the  asslgn- 
or  of  the  thing  In  action  was  dead.  It  was 
claimed  that  bis  right  bad  passed  to  a  party 
of  record,  who  was  called  as  a  witness.  The 
witness  was  held  Incompetent  by  the  court 
below,  and  the  ruim'g  was  affirmed  by  this 
eourt,  although  both  parties  claimed  under 
the  same  grantor.  Nor  was  he  made  compe- 
tent by  the  act  of  June  11,  1891.  That  act 
provides,  In  substance,  that  a  party  otherwise 
Incompetent  may  testify  as  to  relevant  mat- 
ter occurrmg  In  lifetime  of  deceased,  if  an- 
other  and  competent  witness  has  testified  that 
said  relevant  mattra  occurred  In  bis  presence 
and  that  of  Qie  surviving  party.  The  act  pal- 
pably means  that  the  testimony  of  this  com- 
petent witness  is  adverse  to  the  surviving 
party.  Here  J.  S.  Moore  was  called  by  Fai^ 
well,  who  testified  to  a  conversation  between 
Noyes  and  ParweU  establishing  the  parol  con- 
tract; bat  this  did  not  render  Farwell  com- 
petent benrase  Moore  was  not  adverse,  but 
a  witness  called  by  himself.  If  the  case  turn- 
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ed  on  this  testimony,  It  would  have  been  re- 
versed. But  It  does  not  so  turn.  There  was 
ample  evidence  to  establish  the  fact  that  Far- 
well  was  not  a  treapasser.  when  his  own  testi- 
mony Is  out  of  the  case  altogether.  Bear- 
ing In  mind  that  the  tribunal  to  pass  upon  the 
testimony  was  not  the  jury,  the  effect  on 
whose  minds  of  the  Incompetent  testimony 
would  be  undlscoverable,  but  the  court  whose 
finding  of  the  fact  on  the  rule  to  treble  dam- 
ages Is  reviewable  here,  was  defendant  a  tres- 
passer? J.  E.  Moore  testified  to  the  oral  con- 
tract between  Noyes  and  Farwell  In  his  pres- 
ence, and  Its  terms,  and,  farther,  that  the 
plaintiff,  Robblns,  directed  them  to  the  tract 
of  land,  that  they  might  examine  the  timber; 
that  afterwards  Koibblns  said  to  him  that 
Noyes  had  no  right  to  sell  his  share  of  the 
tlmbra.  0.  K.  Sober  testified  that  Noyes  and 
Bobbins  told  him,  when  together,  they  had 
sold  the  pine  and  oak  to  Farwell  at  $8  per 
1,000.  Both  these  witnesses  are  disinterest- 
ed. We  next  take  the  conduct  of  the  parties. 
By  a  written  agreement  between  Noyes  and 
Bobbins  made  in  1891,  and  offered  in  evidence 
by  plaintiff,  there  is  a  provision  that  the 
Farwell  timber  shall  be  accounted  for,  and 
Bobbins  admitted  that  the  Hugh  Frazler  tract 
was  one  of  the  tracts  embraced  by  this 
agreement  It  was  further  admitted  by  plain- 
tiff that  Farwell  had  cut  the  oak  timber  un- 
der a  purchase  from  Noyes,  and  that  he  had 
settled  with  him  and  Noyes,  and  paid  for  it 
in  1892;  yet  this  settlement  also  showed  a 
large  quantity  of  pine  cut  that  year.  It  Is 
not  disputed  that  Farwell,  with  the  consent 
of  Bobbins,  secured  a  sawmill  near  the  land; 
at  large  expense  constructed  his  roads  and 
tramways  into  the  timber;  cut  the  oak  and 
part  of  the  pine;  settled  and  paid  for  It  to 
Noyes  and  Bobbins  In  the  year  1892.  Then, 
in  the  year  1893,  after  the  death  of  Noyes, 
Bobbins  first  sought  to  treat  Farwell  as  a 
trespasser.  We  think,  eliminating  the  testi- 
mony of  Farwell  altogether,  the  evidence 
clearly '  shows  Farwell  went  upon  the  land 
under  a  parol  purchase  of  the  timber  from 
Noyes,  with  the  consent  of  Bobbins,  the  other 
tenant  in  common.  If  this  be  so,  then  the 
admission  of  the  testimony  of  Farwell  to  es- 
tablish the  parol  sale  did  plaintiff  no  harm. 
We  will  not  reverse  for  an  error  not  prejudi- 
cial to  the  complaining  party. 

As  to  the  third  assignment  It  Is  argued 
that  the  standing  timber  was  land;  that  even 
admitting  the  parol  sale  to  have  been  made, 
yet  afterwards  Bobbins,  by  his  purchase  In 
writing  firom  Noyes,  became  the  owner  of  the 
whole,  and  therefore,  under  the  statute  of 
frauds  and  perjuries,  he  coold  treat  the  parol 
sale  as  a  mere  license  to  cnt  timber,  which 
license  he  could  revoke;  and  that  having 
notified  Farwell  not  to  cut  and  remove  the 
white  pine  In  1S83,  the  latter  became  a  wlU- 
fnl  trespasser  when  he  persisted  In  doing  so. 
and  therefore  Is  answerable  in  treble  dom- 
agesL  We  are  of  the  opinion  the  statute  of 
frauds  has  no  plication  to  the  facto.  The 
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question  Is  not  irtiat  title  defendant  bad  to 
tlw  land,  but  whetber  bis  entry  upon  It,  un- 
der hU  contract  wltb  Noyes.  to  cat  the  tlm- 
bur,  waa  wrongful.  He  did  not  pretend  to 
have  purchased  the  land.  He  did  aver  and 
XHTOve  that  be  had  purchased  the  Umber  with 
a  Tlew  to  Immediate  aeverance,  and  com- 
menced to  cut  and  remove  It,  did  cut  and 
remove  all  of  It,  and  accounted  and  paid  for 
a  large  part  of  It  We  held  In  Pattison's  Ap- 
peal, 61  Pa.  St.  294,  as  follows:  *^e  regard 
a  contract  for  standing  timber  on  a  tract  of 
land,  to  be  taken  off  at  discretion  as  to  time, 
as  an  Interest  in  land,  and  within  the  stat- 
ute of  frauds  and  perjuries."  But  then,  in 
McCUntoclf's  Appeal,  71  Pa.  St  366,  the  dls- 
tlnctlon  between  a  cmi tract  to  take  off  the 
timber  at  discretion,  and  one  contemplating 
an  Immediate  severance.  Is  thus  pointed  out: 
"In  agreements  for  the  reservation  or  sale 
of  growing  timber,  whether  the  timber  Is  to 
be  regarded  as  personal  property,  or  an  In- 
terest In  real  estate,  depends  on  the  nature 
of  the  contract  and  tbe  Intent  of  the  parties. 
If  the  agreemmt  does  not  contemplate  the 
immediate  severance  of  the  timber,  it  is  a 
contract  for  the  sale  or  reservation  of  an 
Interest  In  land.  •  •  •  But,  when  tbe 
agreement  Is  made  with  a  view  to  the  imme- 
diate severance  of  the  timber  from  the  soil. 
It  iB  regarded  as  personal  property."  In  this 
contract  It  was  Intended  by  both  parties  that 
tbe  timber  should  be  Immedlatdy  cut  and  re- 
moved. It  was  so  cut  and  removed,  and 
plaintiff,  as  to  ft  considerable  part,  received 
tala  share  of  the  proceeds.  This  was  not  a 
mere  license  to  cut,  revocable  at  pleasure  of 
the  grantor.  It  was  the  Irrevocable  sale  of 
.a  chattel,  In  part  delivered,  and  In  part  ac- 
tually paid  for.  The  act  of  defendant  bears 
uo  resemblance  to  a  trespass  upon  land.  He 
itntered  to  fnlflU  his  part  of  the  bargain  with 
Ibe  owner.  It  would  be  a  perversion  of  tbe 
act  of  1824  to  subject  tabn  to  the  heavy  pen- 
alty of  treble  damages  for  so  doing. 

We  see  nothing  In  any  of  tbe  asrignments 
cf  error  calling  for  further  notice.  No  one  of 
them  Is  sustained.   The  judgment  la  affirmed. 


(U2  Pa.  St.  GS2) 

WAITS  V.  BAILEY  et  al. 
(Supreme  Court  of  Peitiisrlvania.    Oct.  6, 
1899.) 

UORTOACW-INTBRaST  CONVBTBD-TITLB  TO 
LAND. 

1.  A  school  district  which  obtains  the  consent 
of  the  owner  of  land  to  the  use  of  one-half  acre 
for  school  purposes,  and  erects  thereon  a  school 
hauae,  bat  never  claims  title  or  right  to  occupy 
It  other  than  tor  school  purposes,  loses  right  to 
possesaion  when  It  changes  the  locatlcm  of  the 
school  and  sells  the  building;  aad  the  right  of 
tbe  purchaser  is  limited  to  the  bnilding,  to  be 
removed,  the  sale  being  expressly  restricted  to 
the  building, 

2.  The  owner  of  76  acres,  one-half  sere  of 
which  he  had  given  a  school  district  the  right  to 
use  for  school  purposes,  after  deeding  the  same, 
except  tbe  half  acre,  and  reserving  the  coal 
thereunder,  mortgaged  the  entire  tract,  granting 
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the  mortgagee  "all  the  right,  title.  Interest,  and 
dalm  of  the  parties  of  the  llrst  part  (said  right 
being  the  fee  shnple  In  sll  the  coal  and  oraer 
minmla  contained  therein)  of ,  In,  to>  or  out  of 

that  certain  tract  of  land."  Betd,  as  claimed 
by  the  purchasers  nnder  the  mortgage,  and  not 
denied  by  the  mortgagors,  bnt  on^  by  third  per- 
sons, that  the  mortgage  Inelnded  all  tbe  mort- 
gagor's interest  in  the  one-half  acre;  the  paren- 
thetical clause  not  limiting  the  scone  of  the  pre- 
ceding words,  but  only  more  particularly  deaig- 
natiog  BomethioK,  though  not  everything,  whim 
that  intetest  embraced. 

Ai^eal  fr£>m  court  of  common  pleas,  Ve- 
nango county. 

Action  of  ejectment  by  John  W.  Walts 
against  T.  S.  Bailey  and  others.  Judgment 
for  plaintiff.   Defendants  appeal.  Affirmed. 

The  opUUott  of  tbe  court  below  discharging 
the  rule  for  new  trial  Is  as  follows: 

"The  court  having  given  tbe  Jury  binding 
Instructions  to  find  for'  the  plaintiff  tw  the 
land  described  In  the  wrl^  It  Is  noW  urged 
on  behalf  of  the  defendants  that  the  court 
erred—First,  In  not  submitting  to  the  Jury 
the  question  whether  or  not  Sim  cox  had  sudb 
possession  of  tbe  land  as  would  In  law  fur- 
nish a  basis  for  an  action  to  recover  possai- 
slon  thereof;  secondly,  that  the  court  erred 
In  Its  construction  of  tbe  mortgage  to  Mc- 
Oalmont,  and  the  deed  made  la  pursuance 
thereof,  under  whlcb  the  plaintiff  claims  title. 

"As  to  the  ilEBt  reason,  we  dean  it  suffi- 
cient to  say  that  tbe  evidence  shows  Slmcox 
to  be  the  common  source  of  title;  and,  such 
being  tbe  case,  the  fact  and  riiaracter  of  his 
possession  were  not  In  dispute,  and  there 
was  tberefcffe  notjiing  In  relation  thereto  to 
submit  to  the  Jury. 

"Tbe  second  reason  Involves  a  imposition 
of  mndi  more  difficulty.  By  tbe  terms  of  the 
mortgage  there  was  granted  to  the  mortgagee 
'all  the  right,  tltl^  Interest,  and  claim  of  the 
parties  of  the  first  part  (said  right  being  the 
fee  simple  la  all  tbe  coal  and  other  minerals 
contained  therein)  irf,  In,  to^  or  out  of  all  Uiat 
certain  tract' of  land,*  etc.;  describing  a  tract 
which  Includes  the  lot  In  controversy.  As 
shown  by  tbe  evidence,  the  mortgagor!  had, 
prior  to  the  making  CMt  the  mortgage  men- 
tioned, conveyed  the  whole  larger  tract,  ex- 
cept the  school  lot  In  question,  reserving  the 
coal  thereunder,  to  Boss  Robinson,  in  fee;  so 
that  at  tbe  time  of  making  tbe  mortgage  the 
mortgagors  owned  only  the  reversionary  In- 
terest in  the  school  lot  and  the  coal  under 
tbe  balance  of  the  tract  In  view  of  this 
fact  It  is  argued  on  behalf  of  tbe  defendants 
that  tbe  mortgagors  Intended  only  to  convey 
the  coal  or  mineral  right  reserved  and  then 
owned  by  them,  and  that  only  such  Interest 
was  acquired  by  tbe  purdiaser  at  tbe  mort- 
gage sale.  At  the  trial  tbe  court  ruled  that 
under  tiie  evidence  tbe  possessloit  of  the 
school  district  was  not  hostile  to  the  owner 
of  tbe  fee.  On  the  atyuraent  of  this  rule 
there  was  practically  no  contention  as  to  the 
correctness  of  tbe  ruling  Indicated.  Assum- 
ing it  to  have  been  correct,  and  that  the  con- 
tention ot  the  defendants  now  as  to  the  con- 
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■traction  of  the  mortgage  la  correct,  the 
mortgagors  did  not  by  their  mortgage  convey 
to  McCalmont  all  their  'right,  tltie,  interest, 
and  claim'  In  the  larger  tract,  hut  Btlll  re- 
tained tbe  school  lot,  not  embraced  in  either 
tbe  prior  conveyance  to  Boblnson,  nor,  except 
as  to  the  coal  thereonder,  In  the  mortgage. 
It  la  tme  that  the  general  words  In  tbe  ha^ 
bendnm  of  a  deed  cannot  enlarge  the  partic- 
ular estate  described  in  the  premises  thereof; 
yet  the  whole  consists  of  all  Its  parts,  and 
all  are  to  be  constraed  together  as  one  in- 
stnunent  Tbe  object  of  all  constructions 
la  to  ascM'taln  the  Intent  of  the  parties,  and 
It  must  have  been  their  Intent  to  have  had 
some  meaning  in  every  part  It  never  coold 
be  a  man's  Intent  to  contradict  himself. 
OAerefore  we  should  lean  to  such  a  construe- 
tion  aa  reconciles  the  different  parts,  and  re- 
ject a  constractlon  which  leads  to  a  coatra- 
dlctlon.'  Wager  v.  Wager,  1  Serg.  &  R.  374. 
The  general  words,  however,  chiefly  relied 
upon  by  tbe  plaintiff,  are  not  found  In  the 
babendnm,  but  In  the  premises,  of  the  mort- 
gage. Omitting  the  parenthetical  wbrds  re- 
lied upon  by  the  defendants,  the  particular 
estate  described  in  the  premises  is  'all  the 
right,  title,  interest,  and  claim  of  the  par- 
ties of  the  first  part  of.  In,  to,  or-  out  of  all 
that  certain  tract  of  land,'  etc.  Do  the  paren- 
thetical words,  'said  right  being  the  fee 
simple  in  all  the  coal  and  other  minerals  con- 
tained therein,'  Inserted  after  the  words  'par- 
tlea  of  the  first  part,'  qualify  and  limit  the 
scope  of  the  preceding  words,  and  render  the 
estate  conveyed  less  than  all  the  *rlgbt,  title, 
Ihtereet,  and  claim*  of  the  parties  of  the  first 
part?  The  case  most  nearly  in  point  to  which 
onr  attention  has  been  called  Is  that  of  Min- 
er's Appeal.  61  Pa.  St  283,  wherein  very  sim- 
ilar explanatory  words  were  held  not  to  qual- 
ify the  preceding  general  words.  The  words 
'tlie  said  right  being/  In  the  mortgage  under 
consideration,  are  not  more  specific  and  do 
not  refer  more  directly  to  the  preceding  gen- 
eral words  than  the  words  'and  being,'  in 
the  Ins  tram  ent  construed  In  Miner's  Appeal. 
Tbe  deed  frwn  Irwia  and  wife  to  Robinson, 
offered  by  the  defendants,  shows  that  the 
grantor  eniepted  from  the  grant  the  one-half 
acre  ocmpled  as  a  school  lot  There  was 
ttawefore  an  estate  and  Interest  In  the  mort- 
gagors, ta  addition  to  the  coal,  tq>on  whldb 
tbe  general  words  of  tbe  grant  could  operate. 
In  view  of  tills  fact.  Is  It  not  fair  to  assune 
and  conclude  from  the  language  used  that  the 
nuKtvtgc^  Intended  to  convey  eveiy  Interest 
which  they  bad  In  the  premises^  and  that  the 
parenthetical  words  were  not  Intended  to 
qualify  such  interest,  but  imly  to  noore  par- 
tlcnlarly  designate  something  which  that  In- 
terest embraced  f  Any  other  construction 
renden  ft  necessary  to  reject  tbe  genera) 
words  df  tbe  grant,  and  conclude  that  they 
are  without  meaning,  and  perform  no  office 
e«!ept  to  ctmfuae.  Olvlng  to  the  parenthet- 
ical esi^esslon  tbe  fullest  meaning  the  words 
thweoC  may  warranty  they  disclose  no  Intent 


on  the  part  of  the  mortgagcnrs  to  convey  less 
than  their  entire  Interest  In  the  premises. 
The  most  that  can  be  'Said  of  them  In  behalf 
of  the  defendants  is  that  they  do  not  fuUy 
describe  all  the  Interest  which  the  mort- 
gagors had.  The  Instrument  construed  In 
Young  V.  Coyle,  3  Penny.  284,  Is  distinguish- 
able from  tbe  one  now  under  consideration. 
In  that  the  whole  ins  tram  ent  there  construed 
clearly  Indicated  the  interest  ot  the  parties. 
Intended  to  be  conveyed.  Tbeiy  expresdy} 
stated  that  they  conveyed  their  Interest  as 
heirs  of  William  Coyle.  That  the  grantors, 
except  Robert  E.  Ooyle,  did  not  Intend  to 
convey  more,  la  manifest  from  the  next  sen- 
tence, wherein  it  is  stated  that  Robert  B.  con- 
veys, not  only  his  interest  as  heir  of  .William 
Coyle,  but  also  the  undivided  half  of  James 
W.  Coyle's  Interest  which  was  conveyed  to 
Robert  by  deed.  This  sentence  emphasizes 
the  expressed  intent  of  the  preceding  one,  and 
from  the  instrument  as  a  whole  the  intent 
of  the  parties  la  not  doubtful.  The  cases  dted 
relative  to  construing  general  recdpts  and 
releases  given  for  money  received,  when  tbe 
real  consideration  for  the  release  or  receipt 
was  shown,  we  do  not  deem  applicable  to 
tbe  pending  question.  In  view  of  the  facts 
and  the  authorities  cited,  and  of  the  rule  that 
in  a  deed  the  words  of  the  gtant  are  to  be 
construed  moat  strongly  against  the  grantor, 
we  are  of  the  opinion  that  the  mortgage  to 
McCalmont  covered  all  the  right  tltle^  Inter- 
est and  claim  of  the  mortgagors  In  the  land 
described  in  the  mortgage,  which  Includes  tiie 
lot  In  controversy,  and  that  the  jury  were 
properly  so  instructed.  TbIa  conclusion  Is 
strengthened  by  tbe  fact  that  the  mortgagors, 
In  whom  the  Interest  if  ftiiyi  iU}t  covered  by 
the  mortgage  rraialned,  are  not  claiming  as 
against  thdr  mortgage;  the  question  as  to 
the  effect  of  the  mortgage  being  raised  by  the 
defendants,  who  have  shown  no  title  to  the 
premises,  or  interest  therein,  further  than  the 
fact  that  they  are  In  possession  thereof.  And 
now,  Jtdy  1.  iSOA,  the  rule  for  a  new  trial  la 
discharged,  and  the  motion  therefor  Is  re- 
fused." 

F.  A.  Sayen  snd  Dunn  ft  Carmlcliael,  for 
appellants.  Bryan  H.  Osborne  and  John  O. 
McCalmont  for  ap[>ellee. 

UcOOLLTTM,  J.  Tbe  plaintiff  claims  tltte 
to  the  half  acre  of  land  described  In  the  writ, 
and  the  defendants  claim  that  his  interest  In 
It  Is  limited  to  "the  fee  simple  In  aU  the  coal 
and  other  minerals  contained  tbereln.**  ^e 
half  acre  is  a  part  of  the  7S  acres  la  the  pos- 
aessUm  of  Joseph  Slmcox  In  1841,  and  of 
which  he  died  seised  In  1869.  It  seems  that 
in  1854  Slmcox;  on  the  request  of  the  school 
board,  consented  to  the  use  of  the  half  acre 
for  school  purposes.  In  pursuance  of  the 
consent  thus  secured,  a  building  was  erected. 
In  which  a  sdnool  was  maintained  until  18^ 
when  the  location  of  the  school  waa  changed, 
and  tbe  building  was  disposed  of  at  public 
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Bal&  Tbe  right  of  tbe  tdiooi  district  to  the 
possession  of  the  lot  for  school  purposes  was 
terminated  by  the  sale,  and  all  that  the  pur- 
chaser acquired  by  It  was  the  right  to  the 
building  on  bis  remoTBl  of  it  from  the  half 
acre  Tplthln  a  reasonable  time.  As  the 
school  district  made  no  claim  to  the  land,  and 
expressly  restricted  tiie  sale  to  tbe  building 
upou  It,  thore  Is  no  ground  for  aaauming  that 
the  purchaser  or  his  successors  acquired  by 
the  sale  any  title  to  w  Interest  In  tbe  lot  In 
this  connection  we  may  add  that  the  undls- 
puted  evidence  shows  that  the  school  dis- 
trict never  claimed  title  to  the  land,  or  a  right 
to  occupy  it  for  other  than  school  purposes. 
It  is  not  shown  by  the  defendants  that  they 
have  any  title  to  or  lawful  Interest  in  tbe 
land  In  question.  They  have  no  deed  or 
deeds  from  parties  having  a  title  to  or  inter- 
est in  It,  and  they  have  no  valid  warrant  or 
claim  on  which  to  base  their  possession  of  It. 
The  right  of  tbe  parties  under  whom  they 
claim  is  not  the  right  which  Joseph  Slmcox 
conceded  to  the  Bcho<ri  district,  but  tbe  right 
acquired  by  the  purcliaser  of  the  school  build- 
ing at  a  public  sale  of  It  As  we  have  al- 
ready seen,  the  right  of  the  school  district 
was  terminated  by  its  abandonment  of  the 
lot  and  its  sale  of  ttie  building  upon  It'and 
tbe  right  of  the  purchaser  was  limited  to  tbe 
building,  and  enforceable  only  by  a  prompt 
removal  of  it  from  the  land  aa  which  It  was 
erected. 

On  the  trial  of  tbe  case  in  the  conrt  be- 
low the  defendants  disclaimed  title  to  all  tiie 
land  described  In  tbe  writ,  except  the  surface, 
tbe  gajB,  and  petndenm.  Aa  already  stated,  they 
have  not  shown  any  warradt  for  their  posses- 
sion  of  the  land,  w  any  right  to  any  of  die 
minerals  underlying  it  Their  sole  defense  to 
tbe  plalntUTa  claim  Is  that  the  surface  of  the 
lot,  and  the  gaa  and  petrolemn  beneath  it,  did' 
not  paB8  to  the  purchaser  at  the  sale  on  l^e  Ir^ 
win  mortgage.  The  defense  is  therefore  bas- 
ed on  ttie  construction  of  said  mortgage 
wblch  they  allege  does  not  Indnde  matters 
excepted  in  their  disclaimer.  It  wW  readily 
be  seen  that  their  oonstmctlim  of  tbe  mort- 
gage leaves  to  the  mortgagors  the  right  to  the 
surface  of  tbe  half-acre  lot,  and  tbe  right  to 
the  gas  and  petroleum  oil  which  may  be  ob- 
tained therefrom,  while  tbe  mortgagors  have 
made  no  claim  to  either,  and  never  Intimated 
to  any  one  that  they  bad  any  right  In  tbe  lot 
after  tbe  sale  upon  the  mortgage.  Th&t  the 
mortgagors,  prior  to  the  execution  at  the 
mortgage,  had  a  valid  title  to  tbe  lot,  subject 
only  to  the  privilege  conceded  by  Joseph  Slm- 
cox to  the  school  district,  Is  a  fact  which 
cannot  be  denied;  and  that  they  intended  by 
the  mortgage  to  pledge  all  their  right  and 
Interest  in  the  property  as  securl^  for  tbe 
sum  of  $10,tJ00,  which  they  owed  to  McCal- 
mont  is  deariy  shown  by  the  circumstances 
referred  to  in  the  preceding  sentence.  The 
mortgagors  conveyed  to  McCalmont,  as  se- 
cnrlty  aforesaid,  "all  tbeir  right,  title,  interest, 
and  claim  *  *  *  of,  ln,tOk(ttoatoftiie 


seventy-five  acres"  which  the  heirs  of  Joseph 
Slmcox  conveyed  to  Mason  and  Holmes;  and 
the  latter  conveyed  to  Irrln,  who,  with  An- 
g^l,  joined  in  the  execution  of  the  mortgage 
to  McCalmont  It  will  be  observed  that  the 
half-acre  lot  was  expressly  reserved  by  Irwin 
In  his  deed  to  Roblnscm.  Is  tt  a  reasonable 
construction  of  the  parenthetical  clause  that 
the  mortgagors  reserved  to  themselves  the  sinv 
face  of  the  half  acre,  and  the  gas  ami  petrole- 
um oil  beneath  i^  while  mortgaging  the  coal 
and  other  minerals  underlying  it  as  security 
tor  the  debt  they  owed  to  McCalmont?  It 
seems  to  us  that  tbe  dpfendauts*  construction 
of  the  dause  in  question  Is  directly  opposed  to 
the  plain  intention  of  the  mortgagors,  .and  to 
the  general  terms  of  that  part  of  tbe  mort- 
gage which  includes  It  We  conclude,  tbst^ 
fore,  that  the  facts  and  circumstances  we 
have  referred  to  are  sufficient  to  defeat  the 
defendants*  contention,  and  to  entitle  the 
plaintiff  to  a  Judgment  in  accordance  with  his 
claim.  We  may  add,  also,  that  Independent 
of  the  facts  and  circumstances  to  which  we 
have  referred,  the  conclusion  arrived  at  by 
the  learned  judge  of  the  court  below  is  suffl- 
ciendy  sustained  by  the  reasons  given  and 
the  cases  cited  In  bis  opbilon  discharging  the 
rule  for  new  trial  Judgment  affirmed. 


(Itt  pR.  St  UD 
BA8TON  et  aL  V.  JONES. 

(Supreme  Court  of  Penn^Ivania.    Oct  6k 
1390.) 

OONTRAOTB— PARTULX^  PBRF-ORMANOB  —  QUBS- 
TIONB  POH  JURY. 

1.  In  an  action  to  recover  for  lumber  deliv- 
ered under  a  contract  for  a  greater  qoaDtity, 
for  which  defendant  was  to  pay  as  It  was  load- 
ed on  ttie  cars,  it  is  error  to  grant  a  nonsuit  be- 
cause the  contract  was  entire,  where  plaintiff  ex- 
cused his  failure  to  driver  uie  foil  anantity  fay 
alleging  defendant's  resdsslon  br  tming  in  his 
paymmts. 

2.  In  an  action  to  recover  for  lumber  delivered 
under  a  contract  for  a  greater  quantity,  it  is 
error  to  grant  a  nonsuit  over  evidence  that  plain- 
tiff, with  consent  of  defendant,  sold  a  latve 
quantity  of  the  lumber  to  another,  which  dis- 
abled him  from  fulfilling  his  agreement 

Appeal  from  court  of  common  pleas.  Potter 
county. 

Action  by  M.  D.  Elaston  and  another 
against  L.  M.  Jones  to  recover  for  lumber 
delivered  to  defendant  imder  contract  From 
a  Judgment  granting  defendant  s  nonsuit, 
plaintiffs  appeaL  Beveraed. 

A.  B.  HeCk  and  Feck  &  Stone,  for  aj/j/tA- 
lants.  Doman  &  Ormerod,  for  tLpptHlee. 

MFSXSBBLL,  J.  After  very  elaborate  spec- 
ifications of  what  was  to  be  dooQ  by  the  plain- 
tiff, the  contract  between  the  parties  provides 
tiiat,  in  consideration  thereof,  the  defendant 
is  to  pay  "tbe  sum  ot  seven  doUars  and  twm- 
^-flve  cents  per  thousand  feet  •  •  • 
when  loaded  on  cars  as  above  stated.**  Lan- 
guage could  not  be  more  ei^cM;  or  Bihow 
m<n«  clearly  the  intention  of  the  parties.  It 
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maate  exactly  the  suggestion  ot  Sharswood, 
J..  Id  ShiDD  V.  Bodlne,  60  Pa.  St  182:  "What 
would  have  been  simpler  than  to  have  said 
each  cargo  to  be  paid  for  on  dellTery,  U  that 
bad  been  the  Intention  of  the  parties?* 
Whether  the  contract  was  technically  entire 
mor  severable  Is  of  compaiatlTely  little  Im- 
portance, for  no  classification  of  the  contract 
can  be  permitted  to  defeat  the  Intent  of  the 
parties.  The  distinction  Itself  between  en- 
tire and  severable  contracts  Is  based  on  the 
dlfterence  In  intent  As  said  in  Shinn  t.  Bo* 
dlnev  supra:  "The  entirety  of  a  contract 
depends  on  the  intention  of  the  parties,  and 
not  on  the  divisibility  of  the  subject  The 
severable  nature  of  the  latter  may  often  as- 
sist in  determining  the  Intention,  but  wUI 
not  overcome  the  intent  to  make  an  entire 
contract  when  that  Is  shown."  See,  also. 
Qoigley  V.  De  Haas,  82  Pa.  St  267.  The  rule 
adopted  in  Oil  Co.  v.  Brewer,  66  Pa.  St  861, 
and  the  cases  which  have  followed  It  was 
In  aid  of  the  discovery  of  the  Intent  The 
contract  In  the  present  case,  in  Its  general 
features.  Is  entire.  A  substantial  failure  to 
perform  the  whole  without  legal  excuse  would 
prevent  the  plaintiffs  from  recovering  at  all, 
except  upon  showing  compliance  with  the 
apectflc  agreement  as  to  times  and  condi- 
tions of  payment  But  as  to  this  feature 
the  contract  partook  of  a  severable  character. 
That  it  may  have  such  double  aspect  Is  il- 
lustrated by  QiU  V.  Lumber  Co.,  161  Pa.  St 
68^  25  AtL  120,  where  it  was  held  that  a  con- 
tract to  drive  logs  to  defendant's  boom  was 
severable  as  to  the  payment  for  the  lumber 
and  kinds  of  logs  delivered,  but  was  entire  as 
to  the  delivery  of  each  log,  and  there  could 
be  no  recovery  for  logs  that  had  only  been 
driven  part  way  to  the  boom,  or  for  those 
that  had  been  carried  to  and  through  It  by 
the  great  flood  of  1888;  the  court  likening 
the  contract  in  this  respect  to  that  of  a  com- 
mon carrier  whose  right  to  compensation  ie 
dependent  on  delivery  at  the  designated  place, 
and  who  cannot  recover  pro  tanto  for  car- 
riage over  part  of  the  route.  There  Is  noth- 
ing to  prev^t  parties,  even  in  entire  con- 
tracts, from  agreeing  to  partial  payments 
pending  the  full  performance,  and  that  is 
what  was  done  In  the  present  case.  The 
agreement  In  this  respect.  Is  very  analogous 
to  the  familiar  cases  of  contracts  for  building. 
There  can  be  no  question  that  In  nearly  all  of 
such  cases  the  contract  Is  entire,  yet  nearly 
all  provide  for  advances  or  payments  at  stipu- 
lated stages  of  the  work,  the  avowed  object 
being  to  enable  the  contractor  to  complete 
the  whole.  While  plaintifTs  failure  In  ability 
or  Intention  to  complete  the  work  will  be  a 
good  defense,  even  to  an  action  for  a  pay- 
ment Btlpulaied  to  become  due  on  a  state  ot 
progreos  shown  to  be  reached,  yet  a  refusal 
to  pay  such  an  Installment  without  that  or 
other  legal  excuse  Is  such  a  breach  of  the 
contract  as  will  Justify  a  rescission,  and  en- 
title the  i^Intlft  to  recover  pro  tanto  for  the 
work  done.  This  was  expressly  decided  la 


Bugg  V.  Moore,  110  Pa.  St.  236.  1  Aa  820.  a 
case  xery  similar  In  itft  general  features  to 
the  present 

The  appellant  dalmed  to  recover  for  284,- 
000  feet  of  lumber  delivered  on  the  cars.  His 
contract  was  for  800,000  feet  and  he  excused 
hlB  failure  to  deliver  the  full  quantity  by  al- 
leging a  rescission  of  the  contract  because 
defendant  failed  to  make  the  payments  due. 
On  this  he  should  have  been  allowed  to  go 
to  the  Jury.  It  appeared  also  plaintiff's 
own  testimony  that  he  had  sold  over  one- 
half  the  lumber  covered  by  the  contract  to 
one  CrandaJl,  and  thereby  clearly  disabled 
himself  from  fulfilling  his  agreement  If  he 
did  this  before  the  rescission,  and  without  de- 
fendant's consent  the  contract  was  so  far 
entire  that  he  could  not  recover  on  It  at  all. 
He,  however,  claimed  that  the  sale  to  Gran- 
dall  was  with  defendant's  consent  and  there- 
fore this  was  also  a  questloa  for  the  Jury. 
Judgment  reversed,  and  procedendo  awarded. 


(in  Pa.  St  fSS) 

PEOLAPBLPHIA  BALL  OLDB,  Limited.  T. 
CITT  OF  PHILADBLPHXA. 

(Supreme  Court  of  Pennsylvania.  Oct  6,  1809.) 

KUKIdPAL  CORPOBATIONS-CHAHOINa  OBADB 
OF  STRBBT— BPEKniULTIVB  OAIUOBB 
— DBUT  OF  PATliBINT. 

1.  In  an  action  against  a  cit^  by  the  lessee  at 
a  ball  park  for  damages  Cor  injury  to  the  leased 
premiBes  caused  by  a  change  of  grade  la  adja- 
cent streets,  It  is  error,  in  fixing  the  value  of  the 
property  bef(ne  the  change,  to  add  to  the  value 
of  the  physical  property  the  anticipated  profits 
for  the  remainder  of  the  lease,  since  the  business 
to  be  done  in  the  future  with  property  injured 
under  the  power  of  aninent  domain  Is  too  un- 
certain to  be  conaidered  aa  an  ^emsnt  ot  Ita 
present  value. 

2.  It  is  error  to  conrider,  as  affecting  the  value 
of  the  leasehold,  expenditures,  several  years  aft- 
er the  grading,  for  Improvements  whidi  wwe 
not  necesBltated  thereby. 

8.  Where  the  dday  in  payment  of  damages  for 
an  injury  to  property  cansed  by  the  exercise  of 
the  power  of  eminent  domain  u  doe  to  the  un- 
reasonable demands  of  the  owners  it^  error  to 
allow  him,  in  lieu  of  Interest  damages  for 
detention  of  payment 

Appeal  from  court  of  eommtm  pleas,  Phila- 
delphia county. 

Action  by  the  Philadelphia  BaU  Oln^  Lim- 
ited, against  tlie  cHy  of  Philadelphia  to  re- 
cover damagea  alleged  to  have  bent  eauaed 
to  Its  proper^  by  a  change  ot  grade  In  adja- 
cent streeta.  Fran  a  Judgment  A>r  plalntUF, 
defendant  appeala.  Reversed. 

R.  Alexander  and  John  L.  Elnsey,  tot  ap- 
pellant John  L  Rogers  and  Alexander  Simp- 

BOO,  for  appellee. 

GREEN.  J.  The  solution  of  the  questions 
arising  upon  this  record  is  not  difficult  if  we 
do  but  define  with  accuracy  the  rule  which 
controls  the  assessments  In  all  cases  of  this 
character.  There  has  never  been  a  better 
statement  of  that  rule  than  was  given  In  the 
case  In  which  It  originated.   Although  the 
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decision  was  made  78  years  ag(s  It  haa  prored 
Itself  equal  to  all  the  emergencies  and  con- 
tingencies, and  all  the  ever-varying  conditions 
and  questions,  tbat  have  been,  developed  in 
the  almost  Innumerable  cases  that  have  aris- 
en since  it  was  pronounced.  Fortunately,  the 
original  case  was  not  one  of  the  mere  taking 
of  land  by  a  railroad  company,  and,  more 
fortunately  still,  It  presented  and  decided  a 
question  of  future  results  which  It  was  con- 
tended might  or  would  have  happened  after 
the  direct  Injury  was  Inflicted.  Since  that 
day,  In  an  Infinite  variety  of  circumstances, 
It  has  been  sought  to  found  a  right  of  recov- 
ery upon  subsequent  events,  not  In  existence 
at  the  time  of  the  injury,  bat  which  it  was 
claimed  might  or  would  result,  with  a  great- 
er or  less  degree  of  natural  or  probable  se- 
qnence,'  from  the  Injurious  act  or  appropria- 
tion complained  of.  But  the  doctrine  then 
announced  for  the  first  time  has  proved  to 
be  HO  just,  so  sensible,  so  reasonable,  and 
yet  so  entirely  adequate  to  the  proper  and 
legitimate  demands  of  the  party  Injured,  that 
It  has  received  the  constant  and  persistent 
sanction  and  approval  of  this  court  through 
all  the  years  that  have  since  elapsed  to  this 
very  day.  The  case  referred  to  Is  Navigation 
Co.  V.  Thoburn,  reported  in  7  Serg.  &.  R.  411, 
and  decided  in  the  year  1821.  l%e  opinion 
was  written  by  Mr.  Justice  Qtbson.  It  was 
not  a  case  of  the  tailing  of  land,  but  of  In- 
jury by  the  flooding  of  the  plaintiff's  land 
with  water.  It  originated  under  the  provi- 
sion of  the  tenth  section  of  the  act  of  March 
8,  1816,  Incorporating  the  Schuylkill  Naviga- 
tion Company,  which  gave  a  remedy  for  the 
inundation  of  land  by  means  of  dnms  erect- 
ed in  the  river  In  the  creation  of  the  system 
of  slack-water  navigation  of  the  river  Schuyl- 
kllL  The  plaintiff  was  the  owner  of  a  cotton 
mill  erected  on  and  near  to  the  mouth  of  a 
■mall  stream  tributary  to  the  river,  and  when 
a  dam  was  built  In  the  river  below  the 
stream  the  water  flowed  upon  the  land  of 
the  plaintiff,  and  Into  the  tailrace  of  his  mill, 
so  seriously  that  the  water  power  of  the 
mill  was  destroyed,  and  the  owner  was  oblig- 
ed to  remove  his  machinery  to  another  mill. 
Of  course,  his  Injury  was  most  serious,  and 
It  was  direct  One  of  the  claims  of  the 
plaintiff  was  for  damages  resulting  from  the 
loss  of  hlB  business  which  would  occur  after 
the  Injury.  Another  question  was  as  to  the 
time  at  which  the  damages  were  to  be  esti- 
mated as  having  been  suffered,  and  these 
two  were  the  principal  contentions  In  the 
case.  Mr.  Justice  Gibson,  In  the  course  of 
the  oplnicND,  thus  states  and  disposes  of  these 
questions:  ''The  material  Inquiry  Is,  at  what 
point  of  time  were  the  jury  to  ratlmate  the 
damages  as  having  been  suffered?  Indispu- 
tably, at  the  time  when  the  Injury  complained 
of  wfts  complete,  which  was  the  moment  the 
dam  was  finished,  or.  rather,  when  Che  ob- 
stmctlon,  by  swelling  tbe  water  permanently, 
produced  its  most  Injurious  consequences. 
The  pxlnc4>Io  that  the  extent  ot  an  Injurr  at 


the  time  it  Is  suffered  is  to  govern  the  c<hu- 
pensatlon  to  be  received,  without  regard  to 
enhancement  from  subsequent  circumstan- 
ces, Is  familiar,  and  applicable  to  all  cases 
which  I  at  present  recollect  where  compen- 
sation is  to  be  made  In  damages.  *  •  « 
The  compensation  was  to  be  pi'ospective,  a«- 
well  as  retrospective,  but  to  be  estimated 
with  reference  to  the  time  when  the  Injury 
was  committed.  It  was.  In  fact,  to  be  the 
price  of  a  privilege  to  swell  the  water  to  a 
particular  height  for  an  Indefinite  time.  Now, 
this  price  was  due  the  moment  the  privilege 
was  entered  upon  and  the  price  could  be  as- 
certained, which  waa  obviously  the  time 
when  the  obstruction  was  first  completed. 
The  Jury  were  therefore  to  ascertain  ]vhat 
was  then  due,  and  the  amount  clearly  could 
not  be  enhanced,  or  in  any  way  affected,  by 
subsequent  injuries,  the  consequences  of  the 
obstruction,  How  far  the  omitting  to  instruct 
the  Jury  to  this  effect  may  have  operated  on 
the  amount  of  the  compensation  assessed  I 
am  unable  to  say,  as  the  t>llls  of  exceptions 
contain  no  more  of  the  evidence  than  is  al>- 
s(dutely  necessary  to  an  understanding  of 
the  points  submitted;  but,  as  the  particular 
injury-  to  the  plaintiff  in  his  business  as  a 
manufacturer  was  necessarily  subsequent  to 
the  erection,  and  ail  the  defendant  prayed  the 
direction  of  the  court  on  the  legal  effect  of 
the  evidence  relating  to  that  part  of  the  case, 
he  was  entitied  to  have  It;  for,  so  far.  It 
would  have  operated  In  his  favor.  •  *  • 
The  Jury  are  to  consider  the  matter  just  afl 
if  they  were  called  on  to  value  the  injury 
at  the  moment  when  compensation  could  first 
be  demanded.  They  are  to  value  the  Injury 
to  the  property,  without  reference  to  the 
person  of  the  owner  or  the  actual  state  of  his 
business;  and,  In  doing  tliat,  the  only  safe 
rule  is  to  Inquire,  what  would  the  property, 
imaffected  by  the  obstruction,  have  sold  for 
at  the  time  the  injury  was  committed?  What 
would  It  have  sold  for  as  affected  by  the  In- 
Jury?  The  difference  Is  the  true  measure  of 
compensation." 

It  may  be  wdl  enough  to  pause  at  this 
point,  before  referring  to  other  authorities, 
to  con^der  the  application  of  the  foregoing 
declsltm  to  the  facts  and  questions  arising  In 
the  case  at  bar.  It  was  a  case  of  Injury,  and 
not  of  tailing.  There  was  a  manifest,  serious, 
and  real  Injury  infiicted  dIrecUy  upon  the 
owner  by  the  act  of  the  defendant  company. 
It  Involved  necessarily  a  question  of  future 
results  In  depriving  the  owner  of  the  business 
and  Its  profits  which  would  occur  in  the  fu- 
ture. About  that  aspect  of  the  case  there 
could  be  no  question.  But  this  court  held  (1) 
that  only  the  difference  in  the  actual  value  ot 
the  entire  property  before  and  aft^r  the  In- 
jury was  Inflicted  could  be  considered;-  (2) 
that  the  time  at  which  this  difference  of  value 
was  to  be  estimated  was  Immediately  after 
tbe  Injury  was  completed;  (3)  tbat  no  con- 
sideration could  be  given  to  circumstances  oc- 
curring after  the  completion  of  the  Injnry: 
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(4)  tbat  in  no  erent  could  there  be  any  re- 
covery  for  loae  ot  profits  of  business  resulting 
trom  tbe  enforced  abandonment  of  the  mill 
and  Its  machinery;  (5)  that  there  could  be 
no  recoTery  for  any  damages  which  were 
Imaginary,  speculative,  or  remote.  All  ot 
these  niUnga  have  been  repeatedly  sustained 
and  enforced  ever  dnce  the  Thobum  Case 
was  decided. 

Applying  these  t^ndples  to  the  present 
case,  let  as  inquire  how  It  Is  affected  by  tbem. 
The  plain  tiff  ostensibly  sought  to  conform  to, 
at  least,  the  letter  of  the  rulings  above  stated. 
The  witnesses  were  asked  to  state  what  was 
the  depreciation  in  the  market  value  of  the 
leasehold  caused  by  the  changs  of  grade  In 
the  streets.  They  did  this  in  this  way:  They 
fixed  a  valuation  of  the  leasehold  at  the  sum 
ot  «29G,000;  one  of  tbem,  $300,000.  They 
then  speciflM  a  ^number  ot  items  of  damage 
caused  by  the  change  of  grade,  according  to 
their  Ideas,  and  made  the  aggregate  of  these 
Items  $61,082.  DeducUng  this  from  $296,000 
left  a  resulting  sum  of  $234,918,  and  that 
sum  they  said  was  tbe  value  of  the  lease- 
hold aft«-  the  change  of  grade.  As  a  matter 
ot  course,  the  legal  sufficiency  of  this  kind  ot 
an  estimate  depends  absolutely  upon  the  char- 
acter of  the  details  which  make  up  these  ag- 
gregates. Looltlng  at  the  method  by  which 
the  valuation  ot  tbe  leasehold  before  the 
change  ot  grade  was  worked,  we  find  It  con< 
slBted  ot  a  valuation  of  $110,000  tor  all  the 
buildings.  Improvements,  and  fixtures  of  the 
park,  and  $186,000  as  the  value  of  the  busi- 
ness to  be  done  during  tbe  remainder  of  the 
term  of  the  lease,  after  the  change  of  grade 
was  made,  to  the  end  qf  the  lease.  It  seems 
Incredible  that  this  method  could  have  been 
allowed  or  could  have  received  any  kind  of 
sanction,  but  a  few  citations  from  the  testi- 
mony will  demonstrate  the  correctness  of  the 
statement  The  witness  who  invented  this 
mode  of  fixing  a  valuation  was  tbe  largest 
stockholder  ot  the  plaintlCf  company,  he  was 
the  chief  witness  In  behalf  of  himself  and  his 
company,  and  was  also  one  of  the  counsel 
In  the  case  for  tbe  plaintiff.  He  was  asked: 
"Q.  Tell  us  what.  In  your  Judgment,  the  mar- 
ket value  of  the  leasehold  of  tbe  Philadelphia 
Ball  Club,  Limited,  was  Immediately  prior  to 
the  change  of  grade  of  Broad  street  A  I 
valued  It  then  at  $296,000,  after  careful  ex- 
amination. Q.  Will  yon  tell  us  what  was  the 
market  value  of  that  leasehold  Immediately 
after  the  change  of  grade,  as  affected  by  that 
change?  A.  I  valued  the  leasehold  Immedl- 
ately  after  the  change  of  grade  at  $234,918i. 
Q.  Making  a  depreciation  caused  by  the 
change  of  grade  of  how  much?  A,  $61,082. 
•  •  •  Q.  Tbe  value  as  given  by  you  be- 
fore the  change  of  graae  includes  what?  A. 
It  Includes  the  balance  ot  the  lease,  which 
was  twelve  years  and  five  months  to  run,  and 
the  fixtures  of  the  ball  park,  consisting  of  all 
its  buildings  and  improvements,  fences,  gates, 
ticket  offices,  and  every  thing,  which  I  knew 
was  worth  $110,000;   That,  included  In  the 


estimate  of  the  whole  thing,  t  made  $206,- 
000."  According  to  this,  the  value  put  upon 
the  lease  for  12  years  and  6  months  was  $16,- 

000  per  annum. 

Tbe  method  was  more  clearly  explained  by 
tb^  witness  A.  J.  Reach,  who  was  the  presi- 
dent of  the  club.  He  was  asked:  "Q.  You 
value  the  whole  thing  before  the  leasehold 
at  $296,000?  A.  Yes,  sir.  Q.  How  dlA  yoa 
maJte  up  that  value  before?  A.  As  I  said, 
a  moment  ago  I  went  to  tbe  club's  office,  and 
got  such  information  as  I  could,  knowing  I 
was  to  be  a  witness  here,  and  our  Improve- 
ments cost  $110,000,— what  we  had  at  that 
time,  our  buildings  and  so  on.  In  figuring 
over  what  our  profits  were,  and  averaging,  It 
would  be  a  low  estimate  to  figure  tbem  out 
what  the  difference  would  be  In  twelve  years; 
in  other  words,  something  over  $15,000  a 
year.  Q.  That  Is,  I  suppose,  having  counted 
$110,000  for  fixtures,  that  would  leave  $186,- 
000  to  be  accounted  for?  A.  Yes,  sir.  Q. 
Then  you  said  this  leasehold  runs  twelve 
years?  A.  Yes,  sir.  Q.  And  you  said  there 
is  a  profit  each  year  over  and  above  what  you 
have  to  pay  for  rent?  A  I  said  we  struck 
an  average  tot  a  number  of  years.  Q.  The 
average  net  profit  for  a  number  ot  years,  cal- 
culating for  a  number  of  years,  would  justify 
you  in  saying  that  there  was  in  that  lease- 
hold $186,000?   A  Yes,  sir." 

Here  It  f^pears  again  that  the  valuation  ot 
tbe  plaintiff's  property  consisted  of  $110,000 
as  the  value  of  all  the  phydcal  property  own- 
ed by  It.  and  $186,000  consisted  of  profits  of 
business  which  were  to  be  made  In  the  future, 
during  a  period  of  12  years  and  6  months.  If 
this  Is  a  lawful  method  ot  assessing  a  prop- 
erty which  has  been  injured  by  an  exercise  of 
the  right  of  eminent  domain,  then  the  de- 
cision of  this  court  In  the  Thobum  Case  was 
a  wrong  decision,  and  ought  never  to  have 
been  made;  for  we  there  said:  "It  Is  evi- 
dent that  tiie  profit  In  any  branch  ot  manu- 
factures must  mainly  depend  on  the  amount 
of  capital  invested,  the  number  of  workmen 
employed,  and  the  extent  of  the  business  car- 
ried on;  but  it  would  be  i^alnly  unjust  to  put 
It  in  the  power  of  the  plaintiff,  by  an  In- 
crease of  all  these  to  an  amount  t>eyond  what 
the  demand  tor  the  manufactured  article 
would  Justify,  to  charge  the  defendant  in  the 
same  proportion  tor  the  injury  sustained  by 
tbe  Impeding  of  his  works  in  bis  business 
thus  extended  as  for  a  loss  In  his  ordinary 
mode  of  carrying  it  on.  That  would  make 
the  defendant  an  Insurer  of  ordinary  profits 
In  a  new  state  of  the  business  pushed  to  a 
morbid  extent,  and  would  put  It  In  the  power 
of  the  plaintiff  to  increase  the  damages  to 
any  extent  he  might  think  proper.  I  mention 
this  to  show  the  danger  of  taking  into  con- 
sideration circumstances  posterior  to  tbe  time 
when  the  privilege  Is  fully  entered  on,  and 
its  consequences  to  tbe  Indlvldnal  to  he  com- 
pensated are  ascertained." 

To  sustain  the  valuation  upon  which  the 
present  case  was  founded,  the  plaintiff  In  tiie 
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Hioborn  Case  ahonid  have  been  permitted  to 
proTe,  first,  the  actual  value  of  bis  physical 
property,  Including  hli  land,  bis  cotton  mill, 
machinery,  and  all  his  other  tangible  prop- 
erly, real  and  personal,  and.  In  addition  to 
tha^  to  prove  what  the  annaal  profits  of  his 
business  were,  and  then  to  add  the  principal 
sum  which  those  profits  would  represent  at 
6  pec  cent  interest  to  the  value  of  the  phys- 
ical pn^erty,  and  this  court  would  have  been 
bound  to  declare  that  the  aggregate  of  these 
sums  waa  the  value  of  the  plaintiff's  prop- 
erty before  the  Injury  was  Inflicted.  But  we 
not  only  did  not  do  that,  and  thereby  sanction 
such  an  absurd  propOBltlon,  but  declared  that 
the  future  proflts  of  the  plalntUTs  business 
were  not  to  be  considered  for  any  purpose 
whatever,  not  even  to  show  the  diminution 
In  the  value  of  his  property,  by  showing  the 
loss  of  his  future  profits,  when  he  was  ac- 
tually driven  out  of  his  mill  and  compelled 
to  quit  doing  any  business  there.  As  a  matter 
of  course,  this  manner  of  adding  to  the  value 
of  the  actual  property  the  value  of  future 
profits,  which  are  entirely  uncertain  and  may 
never  be  realized,  was  altogether  illegal,  and 
should  never  have  been  permitted.  But,  bad 
as  this  feature  of  the  plaintiff's  case  was,  It 
was  no  worse  than  the  other  details  of  what 
the  witnesses  chose  to  describe  as  damages 
suffered  by  the  change  of  grade.  When  ask- 
ed to  state  how  the  ¥G1,O02  of  loss  was 
made  up.  they  said  it  waa  composed  In  part 
of  $38,082  depredation  In  fixtures,  $13,000  de- 
preciation In  the  value  of  the  leasehold,  and 
$10,000  for  detention  of  payment.  In  making 
np  the  $38,082  item,  they  said  It  was  com- 
posed In  part  of  $6,589.63  for  regrading  the 
baU  field,  $9,871.26  for  rebuilding  right-field 
seats,  $15,M3  for  rebuilding  walls  and  fences, 
$1,267  for  loss  of  gate,  $1,627  for  cost  of 
fences,  and  a  number  of  smaller  Items.  It 
la  only  necessary  to  deal  with  the  larger 
Items.  The  depredation  In  the  valne  of  the 
leasehold,  when  described  by  the  witnesses, 
represented  12  years'  loss,  at  $1,000  per  year, 
resulting  ^om  a  supposed  diminution  In  the 
receipts  of  thk  biislness,  because  the  drain- 
age, after  the  change  of  grade,  was  not  as 
perfect  as  It  was  before  the  change.  As  a 
matter  of  course,  no  such  testimony  could  be 
permitted,  either  before  or  after  such  a  re- 
sult occurred.  But,  In  pohit  of  fact,  there 
was  not  a  particle  of  testimony  to  show  that 
there  was  any  diminution  of  actual  receipts 
to  that  amount,  and  It  was  all  a  mere  guess- 
ing estimate  of  what  the  lose  of  proflts  would 
be  on  this  account  during  the  whole  of  the 
remaining  12  years  of  the  lease.  In  addition 
to  this.  It  was  affirmatively  proved  by  the 
plalntUTs  witnesses  that,  Instead  of  a  falling 
off  of  business  during  the  years  followlog  the 
change  of  grade,  from  this  or  any  other 
cause,  there  was  an  actual  and  large  increase 
in  the  business.'  It  was  represented  by  the 
attendance  of  spectators  In  constantly  ad- 
vancing numbers,  as  folloyrs:  In  1892,  the 
attendance  was  187.574;   in  IS&S,  It  was 


293,924;  in  1894,  It  was  852,778;  hi  ld86.  It 
was  414,891;  In  1896,  it  was  8Q7,026.  We 
dealt  with  this  subject  when  this  case  waa 
here  before  (182  Pa.  8t  862,  88  Aa  857),  and 
then  said:  "Now,  upon  comparing  the  busl- 
nesB  of  1893  with  that  of  1882,  It  wIU  be 
fotmd  that  there  was  a  gain  of  very  nearly  50 
per  cent  over  the  business  of  1892.  The 
business  of  1894  showed  a  gain  of  Just  about 
65  per  cent  over  the  bnstneaa  of  1892,  and 
of  10.6  per  cent  over  that  of  1898.  The  hwi- 
ness  oC  1895  showed  a  gala  of  more  than  100 
per  cent,  over  that  of  1892,  and  a  little  rie- 
iDg  of  23  per  cent  over  that  of  1894.  In  this 
state*  of  the  testimony,  It  Is  absolutdy  estab- 
lished by  the  afiirmatlve  and  uncontradicted 
evidence  of  the  ^alntlfl  that  there  was  not 
only  no  loss  of  business  resulting  from  the 
change  of  grade,  but  a  very  large  increase  ot 
buslnefls  between  the  time  befwe  and  after 
the  change  of  grade-  •  •  •  In  tills  par^ 
tlcular  case  we  find  there  was  a  positive  and 
very  large  Increase  In  the  business  of  Qie 
dub  after  the  change.  Hence  It  is  not  true 
that  there  was  or  cotfld  be  a  diminution  In 
the  value  of  the  plant  on  account  ot  a  loss 
of  business,  for  the  slm^  nastm  tbat  tben 
was  no  loss." 

On  this  subject  of  the  loss  from  Inferior 
drainage,  Mr.  Rogers,  the  principal  witness 
for  the  plaintiff,  gave  his  views  of  the  loss 
resulting  from  this  source  In  the  following 
manner:  "After  those  things  were  done,  or 
ought  to  have  been  done,  the  leasehold  es- 
tate was. depreciated,  in  my  (pinion,  at  least 
$13,000.  Ten  thousand  dollars  of  that  I  think 
is  a  conservative  estimate  as  to  Its  Injury  by 
reason  of  the  drainage  being  still  very  mndi 
Inferior  to  the  surface  drainage  that  we 
formerly  enjoyed."  On  croes-examlnatton 
he  said:  "The  $10,000  was  after  we  had 
fixed  our  grounds  In  the  best  possible  way. 
We  have  still  a  ground—that  is,  a  baseball 
lease  of  ground— for  twelve  years  and  five 
months  that  Is  worth  In  the  market  at  least 
$10,000  less  to  a  purchaser  than  it  would 
have  been  tf  we  had  had  surface  drainage." 
As  the  witness  gave  no  eiplanatloa  of  his 
opinion  except  loss  of  business,  he  was  asked 
as  to  how  the  business  was  after  the  change 
In  the  grade  of  the  street  was  made  and  be- 
fore the  change  In  the  grade  of  the  field.  He 
said:  'The  regrading  of  the  playing  field 
began  In  November  or  October,  1885,  but  we 
djd  not  finish  it"  He  was  ask^'.  "Q.  Ton 
played  ball  through  the  year  1898,  the  change 
of  grade  commencing  in  August,  1893?  A. 
Tes,  sir.  Q.  Tou  did  not  miss  a  day  during 
that  year,  did  you?  A.  The  balance  of  that 
year;  no,  I  think  not  Q.  Ton  played  ball 
there  the  year  18^,  did  you  not?  A.  Tea 
sir,  except  on  certain  days  when  the  condition 
of  the  ground  did  not  let  us.  Q.  Tbere  were 
three  days  yon  have  stated  during  the  year 
1S94  when  you  did  not  play  ball?  A.  Three 
days  when  we  were  at  home  that  we  woald 
have  played,  but  did  not  play.  Q.  Tou  play- 
ed baU  aU  through  the  year  1883.  with  the 
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exception  of  one  day?  A.  One  day.  •  •  * 
Q.  How  many  days  were  you  oiuiMe  to  pla^ 
In  the  year  1896  on  account  of  def  ectlTe  drain- 
age? A.  Tbeclnb  played  every  game  It  waa 
acbeidnled  to  play  In  1896.  Q.  How  many 
(unea  were  yon  unable  to  pli^  In  1897  on 
account  of  defective  dratnfige?  A.  One." 
Thns  It  seems  that  no  day  was  lost  In  1893, 
three  days  were  lost  In  1894,  one  day  In  1896, 
cone  at  all  In  1896,  and  one  In  189T.  For 
this  the  city  Is  asked  to  pay  a  sum  of  ¥10,- 
000,  by  'the  testimony  of  this  wlteesa^  and 
|1S,000  by  that  of  Shetzllne,  who  was  the 
secretary  of  the  dab,  because  the  leasehold 
would  be  worth  that  much  less,  by  reason 
of  the  loss  of  business,  when  In  point  of  fact 
the  business  of  the  club  steadily  and  largely 
Increased  during  all  the  years  until  1896.  In 
1886  and  1897  there  was  a  falling  off  In  the 
business,  and  Mr.  Rogers  explained  Just  how 
that  occurred.  He  said:  "The  attendance  at 
our  ball  games  depends  mainly  on  two  clr- 
eumstances,  the  most  important  of  which  Is 
the  Uk^  of  winning  games  after  a  close  com- 
petition. It  yon  hare  a  cltm  competition  with 
the  other  dubs,  and  can  win  your  share  of 
games,  the  publls  coma  out  la  crowds.  If 
you  ^  not,  they  rellgloQsly  stay  away  In 
crowds.  That  Is  ttie  most  Important  The 
next  Important  la  having  a  place  where  It  la 
the  center  of  transportation  fadlitlea.  That 
la  the  center  of  all  tranaportatlMi  facilities 
of  this  town,  having  the  two  nuln  railroads, 
and  all  the  trolley  cars  congr^tlng  there. 
•  •  •  In  1896  we  played  very  poor  ball 
Indeed,— very  wretched.— and  our  attendance 
went  down.  In  1897  we  did  even  worse,  and 
onr  attendance  went  do\(;n."  From  this  tes- 
timony it  is  apparent  that  loss  of  business  Is 
due  to  the  quality  of  the  play,  and  that  the 
loss  In  1896  and  1897  was  due  to  the  bad 
playing,  while  the  business  constantly  ad- 
vanced  during  all  the  years  from  18QS  to 
1885,  botb  Indoslve,  notwithstanding  the  con- 
dition of  the  drainage.  It  follows  hence  that 
any  Inference  as  to  the  value  of  the  business 
At  times  posterior  to  the  change  In  the  grade 
of  the  streets  has  not  the  least  Importance, 
which  the  law  can  recognize.  In  the  deter- 
mination of  the  qnestion  of  the  difference  In 
ttae  value  of  the  property  affected  before  and 
after  the  Infliction  of  the  Injury.  The  writer 
haa  gone  Into  the  analysis  of  this  testimony, 
not  for  the  take  of  showing  what  the  real 
Talne  of  the  bwlness  done  on  this  propocty 
In  the  years  succeeding  the  change  In  the 
grade  of  the  streets  was,  but  tot  the  purpose 
of  Illustrating  the  wisdom  ot  ttae  mle  which 
prohibits  all  sw>h  Inquiries  in  cases  of  this 
kind.  The  business  to  be  done  In  the  future 
on  or  with  a  property  which  Is  taken  or  in- 
Jured  under  the  power  of  nnlnent  domain  Is 
imcertain,  remote,  Imaginary,  entirely  Inca^ 
pable  frf  being  determined  with  trattafnlness, 
and  the  teatlmoi^  on  sodi  subjects  Is  the  re- 
■nlt  of  ttae  personal  interest  or  ttae  friendly 
bias  of  ttae  witnesses,  and  hence  necessarily 
and  absolotdy  nnreUabl&  BIrer  since  the  de> 


dalon  of  the  Thobnm  Oase,  all  such  Inqulriea 
and  all  such  evidence  have  been  positively 
prohibited,  and  cannot  In  any  drcomstanees 
be  permitted  to  affect  the  decision  of  sudi 
cases  as  thla.  The  onderiylng  prindple  uih 
on  which  such  damage  questions  must  be  de- 
termined necessarily  predudes  the  consldera- 
ti<»i  of  such  testimony;  for  it  Is  a  funda- 
mental proposition  that  the  valuation  of  the 
property  affected  must  be  made  Immediately 
before  and  Immediately  after  the  property  is 
taken  or  the  Injury  Is  inflicted,  and  the  dif- 
ference in  those  valuations  is  the  measure 
of  the  damages  which  the  owner  may  re- 
cover. In  the  present  case  the  change  in  the 
grade  of  the  streets  was  made  In  August, 
1893,  and  ttie  value  <tf  the  leasehold  at  that 
time,  as  contrasted  with  Its  value  In  ttae 
spring  of  1892,  when  the  work  was  commen- 
ced, must  represent  the  damages  to  which  the 
plaintiff  la  entitled.  It  was  proved  by  the 
plalntiCTs  witnesses  that  the  ball  playing 
went  on  during  the  years  1893,  1894,  and 
1886,  Just  as  it  had  been  conducted  previous* 
ly  to  that  time,  without  any  change  in  the 
gi'ade  of  the  fleld,  and  with  a  largely  in- 
creasing businesa  It  waa  not  ontil  three  sea- 
sons had  been  finished  that  any  changes  were 
made  In  ttae  field,  and  after  that  time  ttaa 
work  waa  done  for  which  the  very  large 
damages  in  question  are  now  claimed.  As  a 
matter  of  coarse,  these  works  and  Improve- 
ments, being  long  8ut»equent  to  the  change 
of  grade,  could  not  lawfully  have  entered  in- 
to the  computation  of  the  leasehold  In  1893, 
for  the  very  simple  reason  that  nothli^  could 
be  known  about  them  at  that  time;  they  were 
long  subsequent  at  the  time  of  their  occur- 
rence. They  were  not  at  aU  a  matter  of  ne- 
cessity, Init  of  mere  Improvement  ot  the  con- 
dltlcniB  of  ttae  Add.  The  grade  of  the  fleld 
was  changed  In  the  latter  part  of  188S.  after 
the  seastm  had  dosed,  and  for  this  the  plain- 
tiff demands  that  the  city  shall  pay  as  dam- 
ages $6,089.63.  There  Is  no  prindple  in  ttae 
law  npon  this  subject  npon  which  ttals  dalm 
can  be  sustained.  As  ttae  case  was  Med,  the 
Jury  waa  allowed  to  award  the  wtaole  amonnt 
of  ttals  work  as  spedflc  damagw  fttr  the' 
diange  in  the  grade  of  the  streets  made 
three  years  before.  It  Is  too  plain  for  argu- 
ment that  no  part  of  It  can  be  allowed,  ^ttaer 
spedflcally  as  the  cost  of  so  much  woric  done, 
at  as  entering  Into  the  value  of  the  lease- 
bold  at  ttae  time  the  grade  ot  the  streets 
waa  changed.  If  such  a  dalm  could  be  al* 
lowed  for  woric  done  at  the  end  of  three 
years,  there  is  no  reason  why  It  could  not  be 
allowed  for  work  done  at  any  time  aftei^ 
wards  during  the  pendency  of  the  lease.  We 
nde  now  distinctly  and  positively  that  ttae 
whole  of  tills  claim  must  be  rejected  in  any 
subsequent  trial  of  ttals  case.  The  asme  Is 
true  with  Increased  force  as  to  tbe  claim  for 
99371^  for  rebuilding  the  right-fleld  seats. 
These  seato  were  continued  In  use  after  the 
change  of  grade  In  the  streets  ^vcisely  as 
they  had  been  btfore^  until  In  August,  ISM, 
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•vhen  they  took  fire  and  were  destroyed. 
ihey  were  at  once  rebuilt,  as  tbey  had  been 
Def  ore,  and  remained  In  ase  during  ISM,  1895. 
and  1896.  In  1806  the  dab  decided  to  bnlld 
an  entirely  new  system  of  seats,  on  a  larger 
and  much  more  expenslre  scale.  Th^  ac- 
cordingly did  ao»  at  an  exiwnse  of  $38,000, 
and  they  now  claim  that  the  city  should  pay 
one-fourth  of  this  sum  <f9.G00),  upon  the  the- 
ory that  It  would  have  cost  that  much  to  re- 
build the  part  which  was  required  by  the 
change  of  grade.  This  work  was  not  com- 
menced until  1896,  and  finished  M  1B97,  long 
after  the  present  proceeding  was  begun,  and 
several  months  after  the  first  verdict  was 
rendered.  This  work  was  done  by  the  plain- 
tiff for  Its  own  convenience,  and  for  the  pur- 
pose of  Improving  Its  business  by  making  the 
field  more  attractive.  It  had  nothing  on 
earth  to  do  with  the  change  of  grade  In  the 
streets,  and  In  no  conceivable  point  of  view 
can  a  single  dollar  of  this  claim  be  allowed  or 
be  permitted  to  affect  the  valuation  of  the 
leasehold  In  1893,  Immediately  after  the 
change  ot  grade  In  the  streets.  It  must  all 
be  rejected  for  any  purpose  whatever. 

Another  claim  was  made  on  the  trial  which. 
If  possible,  Is  more  Indefensible  than  any  of 
the  others.  It  Is  a  claim  for  910.000  for  de- 
tention of  payments,  on  Oie  tlieory  that  the 
plalntlCF  suffered  damages  on  that  account, 
and  was  entitled  to  be  paid  that  amount  In 
lieu  of  Interest.  If  the  plaintiff  suffered  any 
damage  on  this  account.  It  has  nobody  but  It- 
self to  hold  rec^nslble  for  that  result  It 
would  have  been  a  plain  dereliction  of  duty 
on  the  part  of  tlie  dty  officials  If  tbey  had 
paid  without  a  contest  In  the  courts  the  gross* 
ty  excessive  and  unreasonable  demands  of  the 
plaintiff.  In  the  former  trial  the  claim  was 
for  $86,000,  and  It  was  sought  to  be  support- 
ed by  theories  and  testimony  of  such  an  U- 
legitlmate  character  that  we  were  obliged  to 
reverse  the  Judgment,  although  the  Jury  only 
allowed  $29,000  by  their  verdict,  thus  con- 
demning the  whole  of  the  demand  In  excess 
of  that  sum.  On  the  last  trial,  other  theories 
and  testimony  were  set  up,  In  support  of  a 
demand  for  $62,000,  quite  as  Indetenrible  and 
unreasonable  as  the  demand  on  the  first  trial. 
Hie  Jury  on  the  last  trial  refused  all  of  the 
claim  over  $39,000,  and  the  court  below  struck 
out  all  over  $30,000.  It  is  therefore  manifest 
that  It  Is  the  oppressive  and  unreasonable  de- 
mands of  the  plaintiff  that  have  caused  the 
delay  in  the  payment  of  the  damages  really 
sustained  by  the  plaintiff.  As  a  matter  of 
course,  there  can  be  no  recovery  of  any  sum 
whatever  for  such  a  claim  In  such  circum- 
stances, and  the  whole  of  this  claim  must  be 
rejected.  It  was  error  to  leave  such  a  ques- 
tion to  the  Jury  at  all.  In  Richards  v.  Gas 
Co.,  ISO  Pa.  St  87.  18  AU.  600.  our  Brother 
Mitchell,  In  commenting  upon  claims  of  this 
character,  and  spealclng  for  the  whole  coun, 
said:  "Interest  Is  recoverable  of  right,  but 
compensation  for  deferred  payment  In  torts 
depends  on  the  circumstances  of  each  case. 


The  plaintiff  may  have  set  his  damages  so 
Inordinately  high  as  to  have  Justified  the  de- 
fendant In  refusing  to  pay,  or  in  other  ways 
the  delay  m^  have  been  the  plalntUfs  fault 
*  *  *  In  such  cases,  the  Jury  ^baUy 
would  not,  and  certainly  ought  not,  to  make 
the  allowance."  It  Is  alt<«etber  Ukely  that 
when  the  two  persons  who  own  the  majority 
of  the  stock  of  the  plaintiff  company  can 
make  up  th^  minds  to  acc^t  a  fair  and  rea- 
sonable sum  for  their  claim  an  adjustment 
will  quickly  follow.  But  It  must  not  be  ex- 
pected that  the  Imaginary,  remote,  specula- 
tive, and  lll^timate  demands  that  have  thus 
far  been  set  np,  or  any  others  of  like  char- 
acter, win  ever  receive  the  sanctitm  of  this 
court  There  are  other  objectionable  Items 
In  the  plaintiff's  claim,  but  as  they  are  not 
covered  by  any  of  the  assignments  of  error, 
we  do  not  discuss  them.  The  fundamental 
method  which  was  adopted  to  establish  the 
difference  of  value  In  the  leasehidd  before  and 
after  the  change  of  grade  Is  radically  vicious 
and  faUaclons,  Fixing  a  valuation  before  the 
change  by  adding  the  anticipated  profits  of 
12  years  and  6  months^  In  the  future  to  the 
value  of  the  physical  prop^ly  Is  so  glaringly 
and  violently  In  opposition  to  all  our  deci- 
sions that  It  must  be  entirely  rejected  In  any 
future  trial  of  the  case.  Then  the  method  of 
building  up  an  extravagant  mass  of  Items  of 
alleged  damage,  nearly  all  of  them  based  up- 
on future  transactions,  remote.  Imaginary 
speculative,  and  altogether  illegal,  and  nam 
Ing  the  aggregate  of  all  of  these  as  the  dif- 
ference In  the  value  of  the  leasehold  before 
and  after  the  change  of  grade,  Is  so  certainly 
contrary  to  the  law  of  this  commonwealth 
that  It  cannot  possibly  be  sustained. 

Some  reference  to  a  few  of  our  more  mod* 
em  dedBlona  wlU  be  appfopilate  In  tUs  con- 
nection. 

In  the  case  of  Watson  v.  Railroad  Co.,  37 
Pa.  St  460,  we  said,  speaking  of  the  dalm  <a 
the  plaintiff:  "He  was  allowed  the  t>enefit  of 
the  rule  laid  down  In  Navigation  Co.  v.  Tho- 
bum,  7  Serg.  A  R.  411,  that  the  true  measure 
of  compensation  is  the  difference  between 
what  the  whole  property  would  have  sold  toe, 
unaffected  by  the  railroad,  and  what  It  would 
have  sold  for  as  affected  by  It  Nor  was  the 
advantage  of  this  rule  In  any  degree  taken 
from  htm  by  the  rejection  of  the  evidence 
which  he  offered.  His  attempted  mode  of 
proof  of  the  difference  between  the  two 
values  was  entirely  Inadmissible,  and  hence 
was  tiie  reason  for  the  rejection  of  the  evi- 
dence. His  offers  all  had  the  same  fault 
They  proposed  to  submit  to  the  Jury  the  con- 
jecture of  the  witnesses  as  to  what  the  plain- 
tiff's lands  would  be  worth  at  some  unknown 
future  time,  when  the  railroad  shall  have 
been  constructed.  Such  testimony  does  not 
rise  even  to  the  standard  of  an  opinion.  It  Is 
a  mere  guess,  with  no  substantial  foundatiw 
upon  which  to  rept  *  *  •  An  estimate  of 
what  property  will  be  worth  at  a  future  day. 
or  In  an  altered  condition,  Is  entirely  witb- 
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out  guide  m  meBsute,  and  must  be  wholly 

In  Horuteln  t.  Bidlioad  Co.,  61  Pa.  St  87. 
decided  In  188S,  we  aaid:  **If  judicial  an- 
tbority  can  fix  any  rule,  the  aerlea  of  adjudg- 
ed eaaea,  Crom  Thobam's  Case,  7  Seig.  A  R. 
411,  down  to  Harvey*!  Caae,  47  Pa.  St  434, 
haa  eatabUahed  the  meaaare  <tf  damages  for 
bnltdlng  a  raUioad  throngfa  a  man'a  land  to 
be  the  difference  betwixt  tlie  value  of  the  land 
before  the  road  vraa  built  uid  Its  value  after 
tike  road  la  finUhed.  In  eatimatlng  the  iOa- 
advantagea  reanltlng  from  the  road,  conae- 
qnentlal  or  speculative  damages  axe  to  be  re* 
jected." 

In  Railroad  Co.  r.  Brabam,  79  Pa.  St  447, 
decided  In  1875,  we  said:  **In'  one  of  the 
^rly  cases  upon  thla  subject  (Navigation  Oo. 
T.  Thobarn,  7  Serg.  &  B.  411),  It  waa  held 
bj  this  court  that  the  Jury  should  consider 
the  matter  Just  as  If  the;  were  called  iq>on  to 
value  the  Injury  at  the  moment  when  com- 
Iiensation  could  flret  be  demanded.  They  are 
to  value  the  Injury  to  the  property  without 
reference  to  the  person  of  the  owner,  or  the 
actual  state  of  his  business,  and  In  doing  that 
the  only  safe  rule  Is  to  Inquire  what  the 
property,  unaffected  by  the  obstruction, 
trould  have  sold  for  at  the  time  the  Injury 
was  committed.  What  would  It  hare  sold 
for,  as  affected  by  the  Injury?  The  difference 
Is  the  measure  of  the  compenaatlou.  This 
rtde  has  been  followed  In  Railroad  Oo.  v. 
Helster,  8  St  450,"  and  a  large  number 
of  other  cases;  dting  them.  "In  none  of  these 
cases  Is  there  any  authority  tor  the  doctrine 
that  the  value  of  the  land  Is  to  be  limited  to, 
or  measured  by,  a  particular  use." 

In  Railroad  Co.  v.  Patterson,  107  Pa,  St 
461,  we  said:  "But  the  court  was  certainly 
correct  In  saying  that  the  Jury  could  not  take 
Into  conslderatloQ  any  supposed  loss  to  the 
plaintiff  of  proSts  In  his  business.  Such  an 
assessment  would  be  merely  speculaUve,  and 
a  rule  which  Justified  It  would  lead  to  most 
ruinous  results." 

In  Railway  Oo.  v.  McOloskey,  110  Pa.  St 
486,  1  Atl.  506,  decided  In  1885,  we  said:  "In 
estimating  the  damages  to  a  landowner 
caused  by  the  conatructl<»i  of  a  railroad,  the 
rule  as  to  the  measure  of  damages  declared 
by  Judge  Gibson  In  the  case  of  Navigation 
Co.  V.  Thoburn,  7  Serg.  &  B.  411.  has  ever 
since  been  recognized  and  followed;"  stat- 
ing the  rule:  "Merely  speculative  damages 
cannot  be  allowed.  •  ♦  •  The  Jury  can- 
not Include  In  the  verdict  a  fund  to  cover  the 
costs  of  fencing,  or  to  provide  an  Indemnity 
against  losses  by  Are,  or  casualties  to  the  cat- 
tle and  stock  upon  the  farm.  Such  an  assess- 
ment must  necessarily  be  purely  speculative, 
as  the  matters  thus  sought  to  be  provided 
against  are  In  their  nature  altogether  Ideal 
and  fanciful.  •  *  •  The  estimate  of  a 
merely  prospective  Injury  can  be  founded  In 
no  rational  or  correct  legal  principle,  and  can- 
not therefore  be  allowed." 

In  Hailroad  Co.     Cleary,  126  Pa.  St  442, 
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17  AtL  46S;  there  It  a  good  lUustratlon  of  the 
qn>Ucatlon  of  ttie  role  to  those  subjects  which 
are  pfnper,  and  Uiose  whldi  are  Improper,  to 
be  OHisldered  by  the  Jury:  "The  true  meas- 
ure of  the  damages  snsteined  by  any  given 
lot  of  land  Is  foood  In  the  dlffomoe  between 
Its  selling  valne  b^Me  and  after  the  Injury 
complahied  ot  It  Is  proper  to  oodaldw  for 
what  purpose  It  may  be  used  to  advantage.  In 
order  to  de^rmlne  for  what  price  It  will  sell. 
It  may  be  salable  as  a  site  for  the  erection 
of  a  hotel,  a  factory,  a  dwelling,  or  a  wharf, 
but  It  Is  not  ^i>er  to  lay  before  the  jury 
proof  of  what  the  hotel  or  othee  atruetnre 
would  cost;  togethu  with  |«oof  of  the  valne 
of  the  lot  with  audi  stmctnre  upon  It,  and 
treat  t2ie  diffawice  betwera  these  sums  as 
the  value  of  the  lot  Sodb  a  method  would 
be  apecolatlre  and  fandfuL  Equally  Improp- 
er Is  erldence  showing  how  many  building 
lote  the  tract  under  consideration  could  be 
divided  Into,  and  what  such  lots  would  be 
worth  s^rately.  It  Is  proper  to  Inquire 
what  the  tract  Is  worth,  having  In  view  the 
purposes  for  which  It  Is  best  adapted;  but  It 
Is  the  tract,  and  not  the  lots  Into  which  It 
may  be  divided,  that  Is  to  be  valued.  •  *  • 
The  Jury  are  to  value  the  tract  of  land,  and 
that  only.  They  are  not  to  determine  how  It 
could  best  be  divided  into  building  lots,  nor 
conjecture  how  fast  they  could  be  sold,  nor 
at  what  price  per  lot  •  •  •  They  [the 
Jury]  are  not  to  Inquire  what  a  speculator 
might  be  aUe  to  realize  out  of  a  resale  In  the 
future,  but  what  a  preset  purchaser  would 
be  willing  to  pay  for  It  In  the  condition  it  Is 
now  In," 

In  Railroad  Oo.  r.  Stocker,  128  Pa.  St  28S, 

18  Atl.  399,  we  said:  "The  proper  and  legiti- 
mate Inquli?  In  all  these  cases  la,  what  was 
the  actual  market  or  selling  value  of  the 
property.  Just  as  It  waa.  Immediately  before 
the  laud  was  taken  for  the  railroad,  and  what 
was  Ito  same  value  after  the  completion  of 
the  road?  Of  course,  the  possible  uses  of  the 
ground  may  be  considered  and  estimated  by 
the  witness  In  forming  his  (^rinlon;  but  It 
would  be  highly  dangerous  to  permit  verdicts 
to  be  founded  upon  a  consideration  of  future 
speculative  operations  which  may  aever 
transpire,  and  whose  results,  whether  inH>fita- 
ble  or  othwwlse,  cannot  be  known  in  ad- 
vance." 

When  this  case  was  here  beCon  (182  Pa. 
St  862,  38  AtL  867),  we  said:  "But,  In  a 
mere  legal  saise,— and  that  Is  the  way  we  are 
obliged  to  view  It— the  radical  and  t&taX  vice 
of  the  contratlon  we  are  now  ctmslderlng  Is 
that  It  Is  entlrdy  too  remote,  altogether  Im- 
aginary, and  purely  speculative  to  the  last 
degree.  All  the  elements  of  certainty  In  de- 
ductions are  absent  They  exist  only  In  the 
future,  and  therefore  cannot  be  known.  They 
d^end  upon  variable  and  vncertaln  condi- 
tions, and  they  cannot  possibly  form  the  ba- 
sis of  a  sound  and  reliable  Judgment"  Hiess 
authorities  might  be  multiplied,  but  It  Is  not 
necessary.    We  are  dear^  of  iq^akm  ttat 
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all  tbfl  assIgnmentB  of  erew  must  be  sus- 
cained.  Judgment  revened,  uid  new  renlre 
awarded. 


(1B3  Pa.  Bt.  226) 

la  re  LBFBVRBTS  BSTATD. 

Appeal  of  LBAMAN. 

(Supreme  Court  of  PeiuisylTBnia.  Oct.  9, 1809.) 

APPBAIr-RBHSARXNO.  i 
Where,  on  appeal  by  W.  from  an  sdvM-se 
decision  on  hia  petition  in  the  matter  of  testa- 
tor'B  estate  it  was  decided  that  he  was  entitled 
to  $5>000  under  the  will,  and.  it  appearing  that 
the  executors  bad  receired  uie  money  and  ap* 
plied  it  to  other  purposes,  it  was  ordered  that  the 
account  should  be  restated,  and  the  executors 
•orcharced  to  that  extent,  but  it  did  not  then 
appear  that  the  erecutorr  account  bad  been 
finally  confirmed,  and  a  mortgaEe  executed  on 
the  land  of  L.,  which  test^ttor  nad  devised  to 
him,  subject  to  oe  mortgaged  for  any  de^ciency, 
a  rehearing  of  the  whole  matter  will  be  ordered, 
where  these  facts  appear  on  the  appeal  of  I* 
from  an  order  directmg  the  executors  to  mort- 
sage  Us  land  to  pay  the  legacy  to  W. 

Appeal  from  orphans'  court;  liancaBter 
county. 

In  the  matter  the  estate  of  Christian  H. 
Lefene,  deceased.  From  a  decree  dlrectins 
the  eucutors  to  mortgage  land  devised  to 
Sarab  Leaman,  to  pay  a  legacy  to  George 
Wltmer  and  another,  said  Leaman  appeals. 
Beargument  ordered. 

Brown  ft  Etensel,  for  appellant  H.  IL 
Nortli  and  A.  O.  Newpber,  tor  ajnwUees. 

MITCHELL,  J.  When  this  case  was  here 
before  071  Pa.  St  404,  33  Ati.  363),  the  only 
question  presented  was  the  right  of  Wltmer 
and  Mrs.  .Shertz  to  $5,000  under  the  twenty- 
second  clause  ot  the  testator's  will.  It  was 
hdd  that  (he  will  gave  It  to  them,  and,  it 
appearing  that  the  executors  bad  received 
the  amount  from  FranUln  Lefevre  and  ap- 
plied it  to  other  purposes,  the  order  was  made 
tbat  the  account  should  be  restated,  and  the 
executors  surdiarged  to  that  extent.  When 
the  record  went  back  to  the  orphans'  court, 
sn  auditor  was  appointed,  and  reported  .that 
"tbe  reUef  sought  by  Wltmer  and  Mrs. 
Shertz,  and  to  which  the  suprone.  court  de- 
cides th^  entitled,  would  be  effected  by  sim- 
ply fn  this  proceeding  surcharging  the  ezecu- 
tns  with  the  amount  of  mon^  in  controver- 
sy.*' That  was  precisely  what  this  court  In- 
tended. The  questions  whether  the  executors 
wen  entitled  to  be  recouped  tbe  amount  of 
the  surcharge,  and,  if  so,  from  what  source, 
were  neither  presented  uor  considered.  Tbe 
learned  auditor,  however,  calling  attention  to 
tbe  fact  that  tbe  executors*  account  had  been 
finally  confirmed  and  was  nnappealed  from, 
inferred  tbat  tbe  Intention  at  this  court  was 
to  Bobordlnate  "mere  questions  of  procedure 
to  tiie  larger  eO^ort  of  carrying  out  tbe  real 
purposQ  and  Intention  of  tbe  testat<n."  He 
therefore  proceeded  In  a  landabte  endeavor 
lo  settle  tbe  whole  matter  In  accordance  wltb 
eqnltr.  Bat  this  proceeding  was  founded  on 


a  mistake.  There  was  no  sucb  Intention  on 
the  part  of  this  court.  The  court  was  not  in- 
formed of  the  final  conflrmatirai  ot  the  ac- 
count, and,  tbe  claim  of  Wltmer  and  Mrs. 
Shertz  being  amsldered  good,  the  order  to 
surcharge  was  made  as  If  In  the  ordinary 
course.  Had  the  court  been  made  aware  of 
the  actual  status  of  the  account' no  anchordw 
would  have  been  made,  without  at  least  con- 
alderatloa  of  tbe  other  rights  involved.  The 
course  followed  by  the  learned  auditor  bringi 
up  for  the  first  time  the  rights  of  appellant 
and  suggests  various  questions  affecting  her 
interests,  on  which  she  has  not  yet  been 
heard.  The  testator  directed  that  If  the  gen- 
eral fund  was  not  sufficient  for  the  payment 
of  his  debtit  expensea  of  adminlstratloo,  and 
certain  gravestones,  then  tbe  necessary  mon- 
ey should  be  raised  by  mortgage  on  the  farm 
devised  to  appellant  The  account  of  the  ex- 
ecutor, purporting  to  cover  the  full  adminis- 
tration of  the  estate,  was  filed,  showing  a 
balance  due  the  accountants,  and  a  mortgage 
was  accordingly  made  on  appellant's  farm  for 
tbe  proper  amount.  The  account  being  con- 
firmed finally,  and  the  mortgage  executed, 
and  no  exception  or  appeal  taken  to  either, 
the  estate,  as  the  auditor's  last  report  correct- 
ly states,  "appeared  to  be  closed."  Thli  coort 
has  not  yet  Intentionally  ordered  It  rec^ned, 
and  whether  it  can  do  so  depends  on  a  num- 
ber  of  questions  not  yet  considered.  Were 
Wltmer  and  Mrs.  Shertz  barred  by  the  con- 
firmation of  the  account  from  further  claim 
against  the  executors?  If  not  could  the  ex- 
ecutors, after  snch  conflrmation  and  the  exe- 
cntiw  of  the  mortgage  on  appellant's,  farm, 
recoup  themselves  for  a  wrongful  use  of  the 
$6,000  due  Wltmer  and  Mrs.  Sherta  by  an- 
other mortgage  on  api>ellant'a  farm?  And,  If 
BO,  can  it  be  done  except  by  a  direct  proceed- 
ing against  ber  for  that  purpose  In  tbe  at- 
pbans*  court,  under  the  notice  to  her  direct- 
ed by  the  will?  These  and  perhaps  other 
similar  questions  affect  appellant's  rights, 
and  have  not  yet  been  considered.  Moreover, 
It  now  appesrs  that  the  construction  of  teste- 
tor's  will  adopted  in  Wltmer's  Appeal  may  al- 
so affect  appellant's  rights,  and  she  has  not 
been  heard  upon  It  We  are  obliged,  there* 
fore.  In  the  Inteteste  of  Justice,  to  grant  Ibe 
petition  to  open  onr  previous  decision,  re- 
ported In  m  Fa.  St  4M,  SS  AtL  863,  and  01^ 
der  a  reai^foment  of  the  whtde  matter,  In- 
duding  the  questions  above  suggested,  and 
any  others  that  may  affect  any  of  tbe  par- 
ties interested  In  tbe  estate.  Beargument  or- 
dered accordingly. 


CM  Pa.  8L  120) 

WIUJAMS  et  al.  V.  CONCOBD  OONORB- 
GATIONAL  CHURCH  «t  al. 

(Supreme  Court  of  Pennsylranla.  Oct  6,  1899.) 

UCCNSB— APPBAt^FINDINGS  OF  MA8TBRr-jV- 
RISDICTION— CROSS  BILL. 

1.  Where  several  relMons  denominattons  unite 
In  building  and  lepainng  a  church,  the  W.  de- 


Digitized  by  Google 


WILLIAMS  T.  GONCOBB  COKQREGATIOliAL  GHOBGH. 


278 


nomlnatloD  ooDtributlng  the  most,  on  the  agree- 
meot  that  it  was  to  be  used  bTall,  without  1d- 
terfering  with  each  other,  the  W.  denomlnatioa 
to  have  the  preference  ai  to  time  of  nae,  the  oth- 
en  do  not  have  a  mere  UeeoM.  rerocaUe  iQr 
W.  denomination. 

2.  The  findings  of  the  master,  amply  niBtaiiied 
br  the  teatimonr  of  witneaaee,  who,  with  the 
exception  of  three,  whoae  depontlona  were  tak- 
en, were  personallr  before  him,  will  preraJl, 
thoQgh  the  court  below  rereraed  them,  wlthoat 
■Higning  an^  reaaona,  except  to  tay  that  from 
an  examinatiOQ  of  tl^  teatimony  he  conld  not 
agree  with  the  master's  findings  and  coaclusiona. 

3.  The  qnestlon  of  the  jurtadiction  of  eqaity, 
at  most  only  doobtfol,  though  raised  by  the  an- 
ower,  cannot  be  pressed  tor  the  first  time  on  ap- 
peal. 

4.  In  the  absence  of  a  cross  Ull  or  afflnnallTe 
complaint  by  defendants.  plaintiSs  cannot  be  en- 
Joined. 

An;)eal  Irom  court  of  common  pleas.  Erie 
conntT. 

Suit  bir  wnUam  BL  WHlluDB  and  otheca, 
tmsteea  of  the  Wesleyan  Methodist  Gbordi 
of  Concord  Townahlp.  against  the  Concord 
Otmgr^tlonal  Chioeh  and  others.  Decree 
for  i^ntlffa.  Defendants  a^iipeal.  Berersed. 

G.  L.  Oorell  and  Frank  OonnlBon,  for  ap- 
pellants. Albert  B.  OalxffiM,  for  a^tilees. 

DEAN,  J.  The  plakntUTs  flled  the  MU  tn 
this  case,  averring:  (1)  That  In  1863  one 
Robert  McCray  donated  to  them  land  in  Con- 
cord township.  wbereiHi  to  build  a  Wed^an 
Uetiiodlst  ehurdi,  whldi  chnnAi  was  hunt 
and  dedicated  by  thdr  denomination,  and 
rtnce  has  bem  In  Its  sdle  occupancy  and  con- 
trol, rniat  on  or  about  the  leth  of  April, 
188^  ttie  def«idant8  took  forcible  possesion 
of  said  ehuTch,  and  since  that  date  have  re- 
peatedly done  m,  and  loudly  ^mlalm  their 
pncpoee  to  continue  so  to  do.  (S)  That  none 
of  d^ndants  are  members  of  the  Wesl^^ 
Methodist  ChunA,  or  hare  part  In  Its  gorem- 
ment  (4)  A  prayer  for  a  perpetual  Injunc- 
tion ezdudlng  defendants  from  the  cAinrch, 
and  restraining  them  from  hi  any  way  Intn- 
f«lng  with  the  plalntUTs  aeluslTe  contn^ 
and  occttpatlon  of  the  same.  Defendants  an- 
swered, not  denying  plalntiflts*  right  to  the 
use  of  the  Church,  but  averring:  (1)  Tbat 
the  church  prop«^  Is  the  common  property 
of  the  Protestant  Christlah  sects  of  the  town- 
ahlp; fliat  It  was  bnllt  and  repaired  by  mon- 
ey Snbscrlbed  1^  all  of  them,  on  the  agree- 
ment and  understanding  that  an  denwnlna" 
tlona;  Weslqrao,  Oongregatlonallsts,  Metho- 
dists, Presbyterian,  and  Episcopalians,  shonld 
ose  It,  without  either  Interfering  with  the  oth- 
er*. 09  That  tbs  gift  of  tbe  land  was  made 
1^  the  owner,  with  the  condition  ttiat  the 
ebnrdi  bnOt  thereon  was  not  to  be  fltat  of 
any  paitlciilar  denomination,  but  was  to  be 
vmed  by  all  in  harmony.  (8)  That  rince  It 
WHS  erected  It  has  been  used  without  hin- 
drance the  different  denominations,  down 
until  18th  April.  1898,  when  plalnttffii  sought 
to  exdode  defendants  from  the  xne  of  the 
awne,  alttioiigh  sudi  use  in  no  manner  Inter- 
fered with  idalntUTs  occupation,  and  that 
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while  they  (defendants)  tatslstea  on  their 
right,  as  contributors,  to  worship  In  the 
cburdi,  tiiey  oaed  no  Tlolenee,  noe  do  th^ 
intend  to  do  so.  (4)  That  defoidants  hare 
title  to  the  land  by  a  conveyance  from  the 
heirs  of  the  (^Inal  donor,  Robert  McOray. 
(S)  That  equity  has  no  jurisdiction^  because 
plaintiffs  have  an  adequate  ranedy  at  law. 

It  will  he  noticed,  exc^t  as  to  the  doilal  of 
jurisdiction,  tbe  slni^e  question  raised  by  the 
issue  Is  one  of  fact— Is  the  plaintiffs*  right  an 
exclusive  «ie?  Mauley  CroSl^,  Esq.,  was  ap- 
pointed master,  to  take  testimony,  find  facta 
and  law,  and  suggest  decree.  He  held  many 
hearings.  A  very  large  numlwr  of  witnesses 
were  sworn,  whose  testlmoiqr  is  embodied  In 
437  pages  of  printed  testimony  now  before  us. 
He  finds,  in  substance:  That  at  tiie  time  the 
church  was  bnllt  (in  1853)  the  nelghboihood 
was  far  more  thiiUy  populated  than  In  1888, 
40  years  afterwards;  that  there  was  no 
church  biUldlng  within  several  miles;  that 
worship  was  had  In  school  houses  and  private 
dwellings;  that  no  one  sect  had  the  financial 
strength  to  build  and  malnt^n  a  church;  un- 
der these  circumstances,  the  members  of  all 
denominations  agreed  to  unite  their  contri- 
butions, and  appropriate  the  common  fund  to 
the  erection  of  the  buUdlng,  which  was  to  be 
used  by  all  the  sects,  not  to  the  Interference, 
however,  with  each  other;  that  fiie  Wealey- 
ans,  being  the  most  numerous,  th^  contribu- 
tions were,  In  the  aggregate,  Qie  largest 
therefore  they,  by  consent,  were  to  have  the 
pnference  In  the  use,  and  the  others  were  to 
defer  to  them  In  the  occupation.  On  this  un- 
deretandlng,  all  paid  their  money.  The 
church  was  built  occupied,  and  maintained 
bj  all,  without  friction,  until  1890.  It  then 
needed  very  extensive  r^alrs.  At  a  public 
meeting  of  all  Interested,  the  questions  of  the 
cost  of  repairs,  as  well  as  the  rights  of  con- 
tributors, were  discussed,  and  It  was  unani- 
mously agreed  that  the  use  ot  the  church 
diould  continue  lis  heretofore.  The  Wcsley- 
ans  to  have  the  control  and  preference,  but 
the  other  denominations  to  have  the  right  of 
occup^ition  at  suCh  times  as  it  was  not  In  use 
for  public  worship      the  Wesleyans. 

On  the  facts  found  the  master  concludes 
that  plalutlfTs  hare  the  right  to  contToI  and 
manage  the  property,  and  In  good  faith  use 
the  same  for  relli^ous  worship;  that  de- 
fendants, when  the  church  Is  not  so  In  use 
by  plaintiffs,  have  the  right  to  use  and  ou- 
copy  It  for  public  worship,  without  Interfer- 
ence by  plaintiffs.  He  suggested  a  decree  In 
accctfd  with  his  conclaslohs,  and  so  reported 
to  the  court  Plaintiffs  flled  exi^eptlons  to 
nearly  all  the  master's  findings  of  fact  On 
hearing,  the  learned  judge  of  the  court  below 
set  aside  the  report  of  the  master,  and  award- 
ed a  perpetual  Injunction,  restraining  de- 
fendants from  going  upon  the  premises  tor 
purpose  of  hearing  preaching  or  engaging  In 
other  forms  of  worship  without  consent  of 
plaintiffs  first  had  and  obtained;  that  is,  he 
gave  the  exclusive  use  and  occupation  of  the 
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property  to  the  plaintiffs,  notwIUutondlag 
tbe  facts  found  by  the  master.  If  tbe  find- 
ings of  fact  by  the  master  are  right,  the  de- 
cree of  tiie  conrt  Is  manifestly  wrong;  wron^ 
because  defendants  were  as  mocb  entitled  to 
their  qnallfled  possession,  as  plaintiffs  to 
theirs.  It  th^  had  paid  their  mcmey  as  a 
conslderatlwi  for  the  enjoyment  ot  It  for  40 
years,  and  unlntermptedly  enjoyed  It  for 
that  period,  how  can  equity,  to  say  nothing 
of  the  rule,  *l>o  unto  others  as  you  would 
have  others  do  unto  you,"  now  torn  them 
out?  The  learned  judge  does  not  point  oat 
any  particular  wherein  the  evidence  was  in- 
sufficient to  warrant  the  master's  CMidusIons; 
nor  does  be  allude  to  any  erld^ce  to  sus- 
tain his  own.  He  simply  remarks,  "From  an 
examination  of  the  testimony,  I  cannot  agree 
with  the  learned  master  in  his  findings  of 
fact  and  conclusions  of  law."  The  evidence, 
it  is  true,  was.  to  some  extent,  contradictory; 
but  the  master  had  a  far  better  opportunity 
than  either  of  us  for  arriving  at  the  truth. 
Except  as  to  three  witnesses,  whose  deposi- 
tions were  taken,  all  were  personally  before 
him,  and  In  bis  presence  examined  and  cross- 
examined.  To  our  minds,  the  decided  weight 
of  the  evidence  established  the  fact  of  the 
original  agreement  to  build  the  church,  and 
that  tbe  contributions  of  the  non-Wesleyans 
were  made  on  the  faitb  of  it  It  was  proven, 
and  In  fact  conceded  by  plaintiffs'  witnesses, 
that  for  almost  40  years  all  sects  had  used 
the  house  for  public  worship,  without  any  ex- 
clusive dalm  being  asserted  by  plaintiffs.  It 
is  allied  that  such  use  was  a  mere  license, 
revocable  at  pleasure,  but  the  use  exactly 
accorded  with  the  alleged  original  agreement; 
and  was  persistently  claimed,  not  as  a  favor, 
but  as  a  right  by  defendants.  Notice  particu- 
larly the  testimony  of  Henry  Parsons,  a  mem- 
ber and  trustee  of  the  Wesleyan  Church.  He 
states  that  all  denominations  occupied  It, 
without  request  to  or  assent  by  the  Wesley- 
sns;  tbat  tbe  Wesleyan  trustees  did  not  con- 
sider their  consent  necessary;  that  many  non- 
Wesleyan  ministers,  during  tbat  time,  oc- 
cupied the  pulpit,  of  whom  he  recollects  and 
names  five;  tbat  the  Sunday  school,  regu- 
larly conducted,  was  composed  of  all  denom- 
inations, and  the  superintendent  elected  by 
the  votes  of  all.  To  the  same  effect  Is  the 
testimony  of  many  others.  Including  that  of 
a  number  of  the  ministers  who  preached  from 
the  pulpit  The  acts  of  tbe  other  denomina- 
tions, as  well  as  the  pasalveness  of  these 
plaintiffs  during  all  these  years,  pc^nt,  not  to 
the  enjoyment  of  a  favor,  but  to  the  exercise 
ot  a  conceded  right  Then,  as  late  as  1890,— 
three  years  1>efore  the  commencement  of  this 
suit.— the  building  requiring  expenalve  re- 
pairs, a  meeting  of  members  of  the  different 
denominations.  Including  two  of  the  Wesley- 
an trustees,  was  held  in  the  church  yard,  and 
It  was  unanlmouBly  agreed  that  the  repairs 
should  be  made  by  the  contribudons  ot  all; 


that  ttiere  ahould  be  no  change  In  the  man- 
ner of  Ita  use,  but  in  the  f  otun^  as  in  the 
past,  It  should  be  occupied  by  all  denom- 
Inationa.  This  was  at  least  one  of  the  induce- 
mente  to  contribute.  On  the  faith  of  it  Oie 
repairs  were  made  and  pUd  tot. 

A  most  thorough  pennal  of  all  the  testi- 
mony satisfies  us  that  It  amply  sustains  the 
findings  oC  the  master.  This  labor  ought  not 
to  hare  been  imposed  upon  us.  The  lan- 
guage of  the  conrt  in  Morgan's  Appeal,  125 
Pa.  St  661, 17  AtL  641^  ought  to  have  prtHupt- 
ed  the  learned  judge  of  the  court  below  to 
something  more  than  a  mere  pro  forma  de- 
cree. It  was  there  said,  on  a  similar  record 
to  this  one:  "To  reverse  a  master's  findings 
without  assigning  any  reasons  la  simply  an 
act  of  arbitrary  power,  and  practically  leaves 
the  findings  In  full  force.  *  •  •  Every 
such  case  Is  entitled  to  the  careful  considera- 
tion of  the  court  of  common  pleas  In  which 
It  is  beard,  and  we  lAould  have  the  view  of 
the  learned  judge  upon  the  facts  and  the 
law."  Precisely  the  same  ruling  was  made, 
for  the  same  reasons,  In  Scheppers'  Appeal, 
125  Pa.  St  588,  17  AtL  47»;  the  only  differ- 
ence being  that  In  the  latter  case  the  court 
without  reasons  given,  reversed  the  find- 
ing of  fact  by  an  auditor  instead  of  by  a 
master.  Therefore,  on  the  merits,  the  ap- 
peal is  sustained. 

As  to  the  question  of  Jurisdiction,  although 
formally  pleaded  In  the  answer.  It  was  not 
pressed  before  the  master  or  the  court  and 
was  not  passed  upon  by  them.  We  doubt 
whether  the  remedy  at  law,  If  plaintiffs* 
averments  had  been  sustained  by  the  evi- 
dence, would  tiave  been  an  adequate  oue;  but 
however  this  may  be,  defendants  chose  not 
to  press  the  plea  to  the  jurisdiction  until  they 
reached  this  court  In  the  meantime,  a  long 
and  expensive  hearing  has  beeu  bad.  They 
took  the  chances  of  a  favorable  decree  before 
the  master  and  tbe  court.  We  will  not  at 
this  late  day,  dismiss  the  bill  for  want  of 
jurisdiction,  which  at  most  Is  only  doubtful 
Trust  Oo.  V,  Weltzel.  152  Pa.  St  498,  25  AtL 
569;  Drake  v.  Lacoe,  157  Pa.  St  17,  27  AO. 
538;  Searlgbt  v.  Bank,  162  Pa.  St  504,  28 
Aa  783.  But  as  already  indicated,  on  the 
merits  we  reverse  the  decree  of  the  court  be- 
low, and  adopt  the  findings  of  tact  and  con- 
clusions of  law  reported  by  the  master.  We 
approve  the  decree  of  the  court  fixing  the 
master's  fees.  We  have  no  power,  there  t>elng 
no  cross  bilL  to  enjoin  plaintiffs,  as  suj^est- 
ed  by  the  master.  Defendants  have  affirma- 
tively made  no  complaint  Therefore  we  sim- 
ply reverse  the  decree,  exo^t  as  to  tbat  part 
fixing  the  master's  fee,  and  direct  that  the 
Mil  be  dismissed  at  the  costs  of  appelteea 
There  Is  no  good  reaacm  for  tmpoetog  any 
part  of  the  costs  on  defendants,  because^ 
against  their  wilL  they  were  forced  Into  Ut- 
tgatlMi  to  msintain  s  dearly  estabUsbe* 
right 
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(Sapnme  Court  of  PenDsylTBnia.   Oct.  8,  1899.) 

■mOTHBNT— DBBD8— PROPBBTT  OOKTMTBD— 
UancISNCT— INBTBUOTXONS— 
OATBAT  BHPTOB. 

1.  In  an  action  in  ejectment  against  one  claim- 
ing nnder  an  administrator's  deed,  in  the  de> 
•criptioa  of  wltich  eittier  the  lines  were  emne- 
onaJy  measnied  or  the  monomrati  called  for 
were  not  at  the  end  of  the  meestued  distances, 
tt  Is  error  to  instroct  that  if,  bj  reiirarding  the 
monument^  the  jnir  cannot  locate  all  the  land 
shown  bj  toe  record  to  have  been  conveyed,  they 
mar  disregard  the  monuments  and  locate  the 
land  by  the  distances,  since  it  pots  the  measure- 
ment as  the  controlling  fact.  Instead  of  the  fix- 
ed mcHiDmeats. 

2,  Where  a  grantee  accepts  his  deed,  and  pays 
the  purchase  money,  caveat  eiliptor  will  appbr, 
wh«i,  in  ejectment,  he  sets  up  a  deficiency  in 
qoantity  as  warranting  liim  in  holding  more 
land  than  was  couTeyed  to  him. 

Appeal  from  court  of  common  pleas,  La* 
MEiie  county. 

Aetton  of  Qjectment  by  Mary  a  Prtaigle 
acftlnst  I4.  Lk  Bc^rs.  From  a  ju^:ment  for 
plaintiff  for  a  portion  at  the  land,  she  ap- 
peal!. Bereraed. 

Wheaton,  Darling  &  Woodward,  for  ap- 
pellant Wm.  J.  Trembath  and  S.  J.  Strauss, 
tor  appellee^ 

DEAN.  J.  Alexander  J.  Pringle,  of  Ln- 
ceme  coun^,  died  in  1881,  leaving  a  will, 
whereby  he  devised  a  life  estate  in  all  bis 
real  and  personal  property  to  bis  wife.  Mary 
C.  Pringle,  this  appellant  wttb  remainder  to 
his  children.  It  was  discovered,  after  bis 
death,  that  be  was  lai^y  Insolvent.  Abram 
Nesbit  having  been  appointed  administrator 
with  the  will  annexed,  petitioned  the  or- 
phans' court  for  an  order  to  sell  tbe  testator's 
real  estate  tor  payment  of  his  debts,  which 
order  was  granted  14tb  of  October,  18S2. 
The  petition  purported  to  give  an  exact  de- 
scription of  tracts  and  lots  of  all  decedent's 
lands,  wheresoever  situated.  Among  others 
was  this  tract,  described  thus:  "All  that  lot 
or  piece  of  land  situate  In  the  borough  of 
Kingston,  Luzerne  county,  I'ennsylTanla, 
bounded  and  described  as  follows,  to  wit: 
Beginning  at  a  comer  of  Main  street  in  tbe 
line  of  land  of  the  estate  of  Samuel  Hoyt, 
deceased;  thence  north,  forty-eight  and  one- 
baU  degrees  west,  forty  feet;  thence  still 
along  tbe  land  of  tbe  said  Hoyt  estate  north, 
thirty-four  and  one-halt  degrees  west,  one 
hundred  and  twenty-five  feet,  to  a  comer; 
thence  south,  fifty-five  and  one-half  degrees 
west,  sixty-three  and  five-tenths  feet,  to  a 
comer;  thence  south,  tbirty-nlne  degrees 
east;  one  hundred  and  nine  feet;  thence 
sontti,  forty-eight  and  one-half  degrees  east, 
six^-slx  feet,  to  Main  street;  and  thence 
along  Main  street  north,  forty-one  and  three- 
fourths  degrees  east  sixty-four  feet  to  tbe 
place  of  beginning,— all  Improved  with  one 
two-storied  frame  dwelling  bouse,  outbuild- 
ings, and  fruit  trees  thereon."  This  piece  was 
part  only  of  a  larger  tract  and  was  sold  at  - 


public  sale  on  17th  November.  1882,  to  Mar- 
tha S.  Schooley,  for  tbe  price  of  $2,655.  On 
report  made  to  the  court  of  the  sale  de- 
scribed as  quoted,  It  was  confirmed  absolute- 
ly-on  10th  December,  1882.  On  12th  Jan- 
nary,  1883,  deed  was  made  to  the  pnrchaaer 
by  precisely  the  same  description  as  in  tbe 
petition  and  return,  which  was  duly  recorded 
12th  of  May,  188&  On  80th  March,  1887. 
Martha  S.  Schooley,  by  deed  recorded  81st 
March,  1887,  conveyed  the  same  land  by  the 
same  description  to  L.  L.  Bogers,  this  defend- 
ant and  appellee.  It  Is  conceded  that  the 
land  can  be  located  by  the  monuments  and 
calls  on  the  ground,  just  as  descrit)ed.  The 
comer  on  Main  street  where  the  line  com- 
mences at  the  land  of  Samuel  Hoyt  la  un- 
disputed; also  the  line  along  the  Hoyt  land 
as  adjoiner;  the  exact  course  Is  north,  4S4 
deg.  west  40  feet;  thence  still  along  Hoyt's 
land  north,  34^  deg.  west  1^  feet,  to  a 
corner.  Then  the  next  course  and  distance 
are  south,  SSH  deg.  west  68B/10  feet  to  a 
comer.  No  monument  at  this  comer  is  call- 
ed for.  The  distance  being  run,  the  survey- 
or must  then.  In  obedience  to  the  course  In 
the  description,  turn  south.  89  deg.  east  109 
feet  Then,  on  running  bis  distance,  must 
change  his  course  slightly  to  south,  4^  deg. 
east  76  feet  to  Main  street  (now  Wyoming 
avenue).  This  street  Is  a  fixed  monument  or 
call,  and  its  exact  width  and  location  are 
certain.  Therefore  tbe  line  must  stop  when 
it  reaches  it  This  shortens  the  line  about 
eight  feet  Tbe  description  then  continues: 
"Thence  along  Main  street  north,  41%  de- 
grees east  64  feet  to  tbe  place  of  begin- 
ning." The  distance  on  this  line  mns  out 
at  49Vio  teet  about  14  feet  short  Other 
land  of  decedent  immediately  south  of  the 
Schooley  piece,  was  sold  on  tbe  same  day  on 
the  same  order,  and  purchased  by  Mary  C 
Pringle,  plaintiff.  The  description  of  this 
course  and  distance  and  monuments  on  the 
ground  Is  as  precise  as  the  first  and  the 
monuments  on  the  ground  locate  It  beyond 
doubt  But  locating  both  lots  by  the  declar- 
ed monuments  and  calls  in  the  deeds,  and  as 
now  found  on  tbe  ground,  leaves  between 
them  a  lot  or  strip  of  land  fronting  about  16 
feet  on  Wyoming  avenue,  which  strip  Is 
claimed  by  both  plaintiff  and  defendant  un- 
der the  descriptions  In  their  respective  deeds, 
and  by  plaintiff,  also,  as  devisee  of  a  lite  es- 
tate under  her  husband's  will.  At  the  trial, 
the  learned  Judge  of  tbe  court  below  prompt- 
ly held  that  on  her  deed  Mrs.  Pringle  bad 
no  case,  except  as  to  a  very  small  piece  of 
ground  embraced  in  her  writ;  further,  that 
If  sh^  recovered  at  all  as  to  tbe  larger  lot 
It  must  be  as  the  life  tenant  of  tbe  land  nn- 
der tbe  will  of  her  deceased  husband.  As  to 
defendant  he  held  that  whether  the  disputed 
piece  was  embraced  by  the  description  In  her 
deed  was  a  mixed  question  of  law  and  fact; 
his  view  being  as  Indicated  by  this  excerpt 
from  his  charge:  "This  claim  on  the  part  of 
the  defendant  Involves  the  arerment  that  the 
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tnw  Intentloii  ot  tbe  admhilatmtoE'a  lale.  and 
of  bla  deed  to  Martlift  8.  Scliooley,  was  to 
convey  to  her  not  only  the  land  admitted  by 
the  idalntlff  to  have  been  thereby  conTeyed, 
but  alBo  this  strip,  or  rather  these  strips, 
now  tat  controreray.  The  true  cMistnictIm  ■ 
of  this  deed  to  Sirs.  Schooley,  ander  which 
the  defendant  claims,  and  the  amonnt  and 
location  of  the  land  thereby  conveyed,  are 
to  be  determined  by  yon  frcmi  the  records 
pertahilng  to  the  sal^  the  deed  made  In  pnr- 
snsnca  thereof,  and  tiie  application  of  tbe 
terms  of  these  records  and  of  tills  deed  to 
the  land  the  sobject-matter  of  the  convey- 
ance, under  Uie  testimony  relating  to  what 
was  iqwn  tbe  ground  at  the  time  ttie  con* 
veyance  was  nisde,  and  certain  general  rales 
to  be  tibaerved  yon  In  that  connection." 
There  was  a  verdict  for  plaintiff,  mider  per- 
emptory Instruction,  for  the  small  strip  aboat 
two  feet  wide,  which,  without  doubt,  was 
included  in  plaintiff's  deed,  and  about  which 
there  was  no  real  controversy;  but  as  to  the 
larger  strip  or  lot,  which  was  the  real  sub- 
ject of  dispute,  the  verdict  was  for  defend- 
ant, and  plaintiff  now  brings  this  appeal,  as- 
signing eight  errors.  Seven  of  them. become 
of  no  consequence.  In  view  of  our  ruling  on 
the  first 

In  their  third  written  prayer  for  Instruc- 
tion plalntUTs  counsel  asked  the  court  to  in- 
struct the  Jury  as  follows:  "That  the  flfth 
and  sixth  distances  in  the  administrator's 
deed  to  Mrs.  Schooley  must  yield  to  the  flfth 
and  sixth  calls  in  said  deed  and  the  monu- 
ments rmpectlvely  called  for,  to  wit,  'the 
Main  road'  and  'the  idace  of  beginning,' 
to  which  the  court  gave  this  qualified  answer: 
"That  Is  correct,  and  is  affirmed,  provided 
you  can,  by  following  this  proposition  under 
the  evidence,  locate  all  the  land  intended,  as 
shown  in  tbe  orphans*  court  records  and 
deeds;  to  have  l>een  conveyed;  bnt  If  you 
cannot  thus  locate  all  the  land  shown  In  the 
records  and  deeds  to  have  been  conveyed, 
and  in  order  to  do  so  must  extend  the  fifth 
and  sixth  distances,  then  yon  may  do  so,  and 
In  that  event  you  will  not  be  governed  by 
the  proposition  contained  In  this  point"  Was 
this  such  answer,  in  view  of  the  records, 
writings,  and  established  and  undisputed 
facts,  as  plaintiff  was  entitled  to?  There  is 
no  ambiguity  In  the  description  on  the  face 
of  the  Instrument.  Tbe  petition,  return,  and 
deed  are  as  precise  and  clear  as  the  language 
of  the  conveyancer  coidd  make  them.  There 
was,  however,  a  latent  ambiguity,  according 
to  Bacon's  maxims,  as  approvingly  quoted  by 
Sharswood,  J.,  In  Insurance  Co.  v.  Sailer,  07 
Pa.  St  108:  "  'Latens'  is  that  which  seem- 
eth  certain  and  without  ambiguity,  for  any- 
thing that  appeareth  npon  the  deed  or  instru- 
ment, but  there  Is  some  collateral  matter  out 
of  the  deed  tbat  breedeth  the  ambiguity." 
Here  the  parol  evidence  showed  a  mistake 
by  somebody,  when  the  unambiguous  descrip- 
tion was  applied  to  the  marks  on  the  ground. 
In  two  Instances  the  lines  were  shortor  than 


In  liia  deed,  nhm  the  monmnenta  oilled  tor 
were  readied.  BBther  the  lines  were  errone- 
ously measured,  or  erroneously  written,  or 
ib.9  nKaumenta  called  tor  were  not  at  the 
end  of  Qm  measured  distance.  ISila  was  a 
mistake  oollateral  to  the  deed.  Either  the 
monuments  must  be  disregarded  or  the  lines 
shortened.  What  dionld  be  Jndldal  decision 
In  such  dilemma?  The  court  below  conceded 
that,  as  a  general  rule,  tbe  monuments  on  the 
ground  must  control  the  distance;  bat  said. 
In  iubstance,  that;  if  the  Jarj  coidd  not  lo- 
cate all  the  lands  shown  by  toe  record  to 
have  bem  conveyed,  thai  they  were  at  lib- 
erty to  disregard  the  monuments,  and  locate 
toe  land  by  th^  distances.  This,  we  think, 
was  a  flat  reversal  of  a  weU-estabUshed  rule. 
It  put  toe  measurement  as  toe  controlling 
fact.  Instead  of  a  fixed,  consplcuoos,  enduring 
monument  on  the  ground.  Tbe  rule  Is  a  very 
ancient  one.  As  early  as  1818,  in  Hall  v. 
Powel,  4  Berg.  &  VL  456,  Duncan,  J.,  aald,  re- 
garding It,  that  It  had  been  many  times  set- 
tled, and  "the  law  had  ever  been  so  held." 
This  court  has  since  strictly  adhered  to  It 
Hundreds  of  thousands  of  acres  of  land  In 
this  commonwealth  are  now  held  because  of 
toe  Judicial  enforcement  of  It;  for  It  Is  a 
well-known  fact  tbat  but  few  of  toe  record- 
ed distances  of  toe  early  surveys  were  after- 
wards found  correct,  when  run  between  the 
monuments  on  toe  ground.  To-day.  owners 
of  lands  under  deeds,  which  have  not  been 
toe  subject  of  judicial  Interpretation,  rest  se- 
cure, to  toe  convictlcm  toat  toeir  boundaries 
are  determined  by  toe  monuments  on  toe 
ground.  The  legal  profession  understand  toe 
rule  to  be  so  Irrevocably  settled  that  toey 
do  not  counsel  litigation  to  toe  face  of  it 
True,  In  our  courts,  it  was  probably  first  aj>- 
plled  In  determining  disputes  under  original 
surveys,  and  toese  have  been  toe  subject  of 
Its  application  since,  In  the  large  majority 
of  cases;  but  toe  reasons  on  which  It  was 
founded  were  just  as  persuasive  In  Impelling 
Its  adoption  in  disputes  concerning  toe  tonu- 
merable  divisions  and  subdivisions  of  land  as 
In  those  resulting  from  original  surveys.  It 
Is  one  to  which  less  oncertafnty  is  attadied 
than  to  any  otoer.  It  was  not  framed  be- 
cause mistake  occurred  only  from  mlsmeas- 
urement  of  the  surveyor,  or  carelessness  of 
the  scrivener  in  recording  the  distance,  but 
because  experience  and  observation  had  dem- 
onstrated toat  toe  surveyor  or  engineer  was 
less  likely  to  mistake  by  sight  and  record  toe 
monument  at  which  he  stopped  than  his 
measurement  and  computotlon  of  toe  dis- 
tance. There  Is  nothing  in  toe  facts  of  this 
case  which  takes  It  out  of  toe  operation  of 
toe  rule.  We  concede  toat  toe  administrator 
probably  Intended  to  sell  this  strip  of  land  as 
part  of  toe  Schooley  tract  We  infer  tols  In- 
teution,  because  his  petition  for  sale  averred 
toat  the  sale  of  all  toe  lands  of  decedent  was 
necessary  for  payment  of  his  debts,  and  be- 
cause It  was  his  duty  to  sell  all;  but  It  Is  as 
clear  as  express  descriptive  words  and  ondlS' 
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pated  monDmentB  can  make  It  Out  lie  did  not 
«^  thlB  strip  to  anyt)od7.  We  tlilnk  be  oa^t 
to  have  aold  it  Tbe  ecmrt  beloT  and  the 
Jury  thoufht  so  too.  Th^  gave  effect  to 
their  Tlew  of  his  dn^  by  r^erhis  judg- 
ment tbat  be  did  tbaX  vhlth  be  ought  to  have 
done.  Neltber  we  nor  they  dare  tamper  with 
a  rnle  on  wblcb  resta  the  security  of  titles.— 
ft  rule  wbldt  Dimcan,  J.,  dedared  had  ever 
been  the  law. 

Besbles,  the  purchaser  was  bound  to  seCi 
before  final  confirmation  of  the  sale,  that  the 
i]uantlty  of  land  she  thought  she  was  buying 
was  embraced  In  the  boundaries  of  her  deed, 
as  the  law  fixed  It  by  the  monuments  on  the 
ground.  The  orphans'  court,  being  a  court  of 
equity,  would  then,  on  complaint  by  her, 
without  doubt,  either  hare  relieved  her  of 
ber  bargain,  or  have  enlarged  tbe  deacrlptloa 
Bo  as  to  accord  with  her  bdlef  as  to  quan- 
tity. But.  having  accepted  her  deed  and  paid 
her  pnrclmse  money' years  ago,  caveat  «nptor 
must  apply  now,  when,  tai  effect,  she  sets  up 
M.  deficiency  In  quantity  bm  warranting  her  In 
holding  possession  of  more  land  than  was 
conveyed  to  het.  Sackett  ▼.  Twining,  IS  Fa. 
St  199. 

We  agree  entlriily  with  tbe  aigument  of 
counsel  for  a^iellee  that  where  tiie  record  of 
writings  constituting  a  conv^rnnc^  when 
takn  altogether,  on  their  face  show  an  am- 
biguity in  the  description,  evidence  aliunde 
may  be  resorted  to,  to  determine  what  was 
Intended  to  be  embraced  In  tbe  deed,  and  all 
the  authorities  dted  by  them  sustain  the  ar- 
gument; but  there  Is  no  decision  of  this  court 
that  ever  countenanced  a  disregard  of  the 
anmIstakabU>  monuments  on  the  ground  to 
carry  out  a  conjectural  Intention  of  the  par- 
ties to  convey  more  land  than  that  embraced 
In  tho  description,  and  this  intention  to  be 
Amnd  in  great  part,  too,  by  a  Jury  from  rec- 
ords and  written  documents. 

As  the  case  stood  when  given  to  the  Jury, 
plaintiff's  third  point  should  bare  been  af- 
firmed "without  qualification,  and  the  jury 
should  hare  been  Instructed  to  render  a 
diet  for  irialntlff.  Therefore  the  judgment  of 
the  court  below  Is  reversed,  and  a  r,  t  d.  n. 
la  awarded. 


Fa.  Bt  s» 

HOOTSB  MBBCANTILB  GO.  T.  HVAKS 
MIN.  GO.  et  al. 

(Supreme  Court  of  PennBylr&Dla.   Oct.  6.  1899.) 

<X)RPORATIONS  —  ROCBIVBRS  •  DXSTRIBimON 
OF  FUNDS— lUPB&CHINa  GORFORATB  TITLS 
— RIOHT  OP  OIBBOT(»8  ^  0Rai>IT0R8-UH- 
ITATIONS. 

1.  A  creditor,  in  a  proceeding  for  the  distribu- 
tion of  the  assets  of  a  corporation,  cannot  Im- 
.peach  Its  title  for  irrefnilarfties  in  tbe  orgaoiza- 
tion  proceedings,  as  such  qaestfons  can  only  be 
raised  by  pioceedings  in  the  natnrs  of  a  qso 
warranto  to  forfeit  its  charter. 

2.  Stockholders  and  directors  who  hold  notes 
of  a  company  for  money  advanced  In  good  faltli 
4o  It  may  diare  In  the  dlskrlbntion  of  Its  assets 
■with  other  creditors. 

8.  In  a  proceeding  tot  the  dlstAbutloo  of  s» 


sets  of  a  corporation  among  oeffitors.  dalma 
which  were  recogniied  as  subsisting  obligations, 
and  were  contlna&ilj  treated  as  snch  by  tha 
oompany,  will  not  be  affected  fay,  limitations. 

Appeal  from  court  of  ammoa  pleaa,  Ouv 
bon  county. 

Bill  by  tbe  Hoover  Mercantile  Oompany 
against  the  Brans  Mining  Oompany  for  the 
appolntmoit  of  a  receiver  of  defendant  to  ad- 
minister its  assets  so  as  to  hare  them  ap- 
plied to  tbe  payments  of  Its  debts.  From  a 
decree  overruling  and  ntsmlSBing  their  ex- 
ceptions to  the  report  of  the  master  appointed 
to  make  distribution  of  the  funds  in  the 
hands  of  the  receiver,  and  confirming  his  re- 
port l^omas  G.  McCahan  and  another,  dla* 
trlbntees,  ai^wsl.  Afilrmedb 

Lahd  H.  Barber,  Fr«yman,  Heydt  &  North* 
stein,  Wm.  M.  Stewart,  Jr.,  John  Spartaawk, 
Jr.,  and  John  0.  Johnson,  for  appellants.  Ed- 
ward J.  Fox,  for  appdlee. 

GBBEN,  J.  The  bill  hi  this  caae  was  filed 
by  a  creditor  of  tbe  corporation  defendant,  ai- 
ling the  Insolvent  of  the  company,  and 
asking  the  court  to  take  charge  of  the  prop- 
erty and  assets  of  the  defendant,  and  to  ap- 
point a  receiver  for  that  purpose.  It  was  not 
a  creditors'  bill  filed  against  tbe  corporation 
and  Its  stockholders  for  the  purpose  of  ea- 
forclng  tbe  payment  of  unpaid  capital  stock 
for  tbe  benefit  of  all  tbe  creditors,  by  means 
of  an  assessment  to  be  made  by  the  court  up- 
on the  stockholders  of  the  company  defoid- 
ant  of  an  amount  of  unpaid  capital  stock  suffi- 
cient to  pay  all  the  debts  of  the  corporation. 
The  bin  has  no  aspect  of  that  character.  It 
does  not  ask  for  such  a  decree;  It  does  not 
set  forth  the  facts  which  are  necessary  to 
enable  the  court  to  make  such  a  decree.  Nor 
Is  it  a  bill  against  the  stockholders  claiming 
to  hold  them  liable  as  partners  by  reason  of 
detects  in  tbe  organization  of  tbe  defendant 
company  as  a  corporation.  On  the  contrary, 
it  is  a  bin  against  the  corporation  In  Its  cor- 
porate capacity,  asking  tbe  court  to  adminis- 
ter \tB  property  and  assets  In  such  a  manner 
as  to  hare  them  applied  to  tbe  payment  of 
Its  debts.  It  necessarily  Implies  and  proceeds 
upon  the  assumption  that  the  defendant  is  a 
corporation  lawfully  created,  having  pTopertj 
of  various  kinds,  engaged  In  tbe  prosecution 
of  a  lawftd  business  with  Its  assets  ot  what- 
ever kind,  and  with  the  Intent  and  purpose 
to  have  those  assets  administered  as  tbe 
property  of  the  corporation,  and  to  bare  them 
converted  into  money,  and  tbe  money  result- 
ing from  the  business  carried  on  and  from 
the  property  sold  to  be  applied  to  the  pay- 
ment of  its  debts,  so  far  as  that  result  can  be 
accomplished.  The  bill  further  priays  that 
tbe  assets  of  the  corporation  defendant,  after 
being  applied  to  the  payment  of  its  debts, 
should  be  converted  Into  money,  and  distrib- 
uted among  the  stockholders  of  the  corpora- 
tion, "according  tv  their  respective  interests." 
Tb^  is  no  averment  anywhere  in  tbe  bill  of 
any  Ul^al  act  or  acts  done  by  the  defendant 
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c(»apany  or  Ita  Btockbolden,  eltber  la  Uie  pro- 
ceH  of  Its  organlBatlon  or  In  the  conduct  of 
its  bosliWM  aad  affaln.  On  the  contrary,  Ita 
lawfid  otsanlzatlon  Is  alleged  In  tbe  flrat 
danae  of  tbe  bfll,  and  Its  lawfid  acquisltton 
of  ita  ittoat  valqaJSle  aasets,  to  wit,  tbe  lease 
of  the  coal  mine  from  tbe  owners  of  the  prop- 
erty. In  the  third  and  fonrtta  claoaea.  In  tbe 
elgbth  clanse  It  aT«a  fbat  the  lease  la  In 
danger  <tf  being  forfeited  for  nonpaTment  of 
royalty,  and  that  the  creditors  may  thereby 
be  dqirtved  of  the  means  of  satisfying  their 
debts;  and  in  the  ninth  danse  It  is  averred 
"that  It  iB  esBoitlal  for  tbe  presarratloo  and 
rlgbta  irf  Uie  defendant'  company,  as  well  as 
tot  the  protection  of  tbe  credltora  of  said  com- 
pany, that  the  court  should  take  Into  Its  cus- 
tody and  control  the  proper^  and  aasets  of 
the  said  the  Evans  Mining  Company,  so  that 
the  same  may  be  disposed  of  at  the  greatest 
advantage,  and  so  the  creditors  may  realize 
therefrom  tbe  full  value  thereof.'*  The  tenth 
clauae,  averring  "that  It  Is  essential  for  tbe 
preservation  of  the  property  of  the  said  the 
Evans  Mining  Comitany  that  the  mine  and 
mining  property  should  be  pn^rly  cared  for 
during  such  interval  as  may  elapse  before  the 
said  property  or  the  leasehold  thereof  can  be 
sold,"  .Mwdudes  with  the  prayers  for  relief, 
of  which  the  second  is  that  a  suitable  person 
may  be  appointed  as  receiver,  and  that  "all 
the  estates,  choses  in  action,  property,  and, 
effecta,  real  and  personal,  and  all  of  the  books 
of  accountB,  papers,  vouchors,  and  evidences 
of  tltie.  stock  in  trade,  and  property  of  ev- 
eey  kind,  •  •  •  shall  be  delivered  Into  the 
control  and  hands  of  said  receiver.**  It  will 
thus  be  seen  that  the  whole  proceeding  recog- 
nized and  contemplated  the  legal,  valid  ex- 
istence of  the  defendant  corporation,  and  that 
all  of  Its  property,  etTects,  and  assets  of  ev- 
ery lilnd  should  be  taken  in  charge  and  cus- 
tody of  the  court  by  means  of  a  receiver, 
and  that  all  Its  affairs  should  be  administered 
distinctively  as  the  property  of  tbe  defendant, 
for  the  benefit  of  Its  creditors.  In  point  of 
fact,  the  bill  was  entertained  by  tbe  court, 
and  a  receiver  was  duly  appointed,  who  did 
take  possession  of  all  Its  property  and  effects, 
and  did  carry  on  Its  business,  from  the  time 
of  his  appointment,  August  3,  1S95,  until  he 
sold  the  lease  and  other  property  of  the  de- 
fendant company,  under  an  order  of  tbe 
court,  <Hi  April  3,  1S87.  During  tlila  time  he 
received  In  cash,  as  the  proceeds  of  the  busi- 
ness carried  on  and  property  sold,  the  sum  of 
$151,788.63,  and  paid  out  In  expenditures  In 
and  about  the  business  of  the  company  $140,- 
680.98.  Later,  be  filed  an  account  as  receiv- 
er, exhibiting  as  a  balance  In  bis  hands,  after 
all  expenses  and  costs  bad  been  paid,  of  $8,- 
700.65  for  distribution  among  the  creditors  ot 
the  company.  And  now  the  only  question  at 
Issue  is  tbe  distribution  of  these  assets  dis- 
tinctively and  absolutely  as  the  property  and 
assets  of  tbe.  defendant  company  among  its 
creditors. 

No  question  as  to  the  validity  of  Its  exist- 


ODca  as  a  ecnporatlon  la  or  can  be  raised  In 
andk  a  eontest  AU  the  parties  necessarily 
claim  aa  creditors  ot  tiia  company,  and  are 
equally  Intwested  In  mahitainlng  the  Integii^ 
of  tbe  fond  for  dlstrlbntltHi  as  the  property 
of  tbe  conqtany.  It  Is  of  no  kind  of  conse- 
quence, thwefore,  whether  the  requlreomita 
of  the  law  respecting  the  details  of  the  or- 
ganisation proceedings  were  strictly  observed 
or  not  Whether  they  were  or  not  li  entire- 
ly immaterial,  in  view  of  the  character- and 
object  of  tbe  proceeding.  But,  evoi  if  the 
objections  to  tbe  validity  of  the  wganizatlon 
wwe  anstalned,  these  parties  have  no  stand- 
ing to  raise  the  question  of  the  validly  of 
the  organisation.  We  have  many  times  decl.1- 
ed  that  auch  questions  can  only  be  raised  by 
proceedings  at  the  Instance  of  the  attorney 
general  In  the  nature  of  a  quo  warranto  tt« 
forfeit  the  charter.  The  doctrine  Is  so  fa- 
maiar  that  a  citation  of  the  authorities  is  not 
necessary.  Tbe  whole  subject,  Involving  the 
very  questton  raised  here  aa  to  whether  the 
10  per  cent  of  the  capital  to  be  paid  in  cash 
at  the  time  of  organization  was  ever  paid, 
has  been  so  recently  reviewed  by  this  court 
in  an  (pinion  delivered  by  our  late  Brother 
Williams,  that  a  brief  citatlan  from  it  will 
suffice.  It  Is  the  case  of  Patterson  v.  Frank- 
lin, 176  Fa.  at  812,  36  AtL  205,  In  which  we 
held  that  an  assignee  for  tbe  benefit  of  cred- 
itors has  no  standing  to  maintain  an  action 
against  the  incorporates  because  they  falsely 
swnre  In  the  certificate  filed  for  the  charter 
that  10  per  cent  of  the  capital  had  been  ac- 
tually paid  to  the  treasurer.  This  was  an 
independent  action,  brought  directly  against 
the  individual  incorporators,  who,  it  was  al- 
leged, perpetrated  tbe  fraud,  yet  we  held 
there  could  be  no  recovery.  The  action  was 
assumpsit,  brought  by  tbe  assignee  of  an  In- 
solvent corporation  against  the  delinquent 
stockholders,  to  recover  money  alleged  to  be 
due  on  their  stock  subscription,  because  they 
had  made  the  false  oath  as  to  the  payment  of 
tbe  10  per  cent  to  the  treasurer.  In  the  course 
of  tbe  opinion,  our  Brother  Williams  said: 
"Tbe  plaintiff  In  this  action  Is  the  assignee. 
The  defendants  are  tbe  corporators  by  whom, 
the  alleged  false  certificate  was  signed.  The 
right  to  recover  is  rested  on  the  alleged  fraud 
committed  by  means  of  the  false  reiHresenta* 
tion  contained  in  the  certificate.  Now,  the 
assignee  succeeds  to  all  the  rights  of  action 
which  bis  assignor  had  at  the  time  of  the  as- 
signment whether  matured  or  not  He  can 
sue,  therefore,  for  impald  subscriptions  to  tbe 
capital  stock,  and  for  any  debt  due  by  a 
stockholder,  as  well  as  for  debts  due  tbe 
corporation  from  others.  He  recovers  because - 
tbe  corporation  could  recover,  and  all  such  de- 
mands are  assets  of  tbe  corporation  In  his 
hands.  It  Is  important  therefore,  to  inquire 
what  cause  of  complaint  the  corporation  baa 
against  the  defendants  because  of  the  alleged 
fraud.  How  did  tbe  corporation  suffer  be- 
cause of  it?  If  the  certificate  was  a  false- 
hood in  the  particular  alleged,  the  executive- 
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department  waa  cheated  Into  iasalog  letteiB 
patent  to  persons  not  entitled  to  them.  The 
state  coQld  complain,  and,  upon  showing  the 
tnnd,  cancel  the  letters  jHitent  The  busi- 
ness public  coold  complain,  and  any  person 
Induced  to  credit  the  corporation  because  of 
the  falsehood,  and  finding  hlms^  a  loser, 
might  proceed  for  the  recovery  of  his  In- 
dlTldnal  loss  In  an  appr<H>r1ate  form  of  ac- 
tion. Bat  how  can  the  corporation  complain? 
The  fraud  was  perpetrated  for  Its  benefit.  It 
was  a  gain,  not  a  loss,  by  It  *  *  *  Those 
who  suffered  are  the  parties  to  complain, 
not  those  who  benefited  by  means  of  the 
fraud.  Hie  corporation  had  no  right  of  ac- 
tion 'against  the  defendants  growing  oat  of 
the  false  statement  In  the  certificate,  and  the 
plaintiff,  Its  assignee,  has  none.  It  is  sug- 
gested that.  If  the  assignee  cannot  recover  In 
the  right  of  the  assignor,  he  may  do  so  In 
the  right  of  creditors.  But  the  creditors 
have  no  joint  action  against  the  defendants. 
If  a  right  of  action  exists,  it  Is  severdl  to 
those  Injured,  and  extends  no  further  than 
the  Individual  loss  of  the  particular  creditor 
who  sues.  The  question  of  the  defendants* 
liability  to  those  who  were  led  to  trust  the 
corporation  because  of  the  false  certificate 
is  not  before  us.  What  we  say  Is  that,  If 
they  have  a  right  of  action,  it  Is  not  an  as- 
set the  proceeds  of  which  are  for  general 
dlBtrlbutlon.  The  action  Is  misconceived,  and 
there  can  be  no  recovery  In  this  case,  though 
the  fraud  waa  admitted  on  the  record  In  the 
terms  In  which  It  Is  charged.  The  right  to 
complain  Is  In  Individuals  who  suffer,  and 
the  right  of  action  extends  only  to  the  In- 
dividual loss  of  the  particular  person  Injured, 
If  a  right  of  action  exists."  All  of  these 
comments  are  applicable  in  the  conslderatlw 
of  the  appellant's  contention.  He  Is  a  cred- 
itor of  the  company.  The  fund  In  controversy 
Is  the  property  of  the  company.  He  has  a 
right  to  a  proportionate  share  of  the  fund, 
because  he  is  a  creditor  of  the  company,  and 
the  title  of  the  company  to  the  fund  Is  the 
only  means  by  which  he  can  get  access  to  the 
fund.  It  cannot  possibly  serve  his  Interest 
In  any  manner  to  Impeach  the  title  of  the 
company  to  the  fund  on  account  of  Irregulart- 
tlefl  or  frauds  In  the  organisation  proceed- 
ings, and  hence  those  matters  are  of  no  con- 
sequence In  the  present  Inquiry,  and  the  ref- 
eree properly  rejected  them  from  his  con- 
sideration. If  It  is  urged  that  he  has  a  per^ 
sonal  and  Individual  remedy  because  of  loss 
Buffered  by  him  by  means  of  the  fraud,  he 
must  porsne  an  appropriate  r^edy,  which 
this  la  not  This  record  raises  no  such  ques- 
tions, and  has  no  proper  parties  to  that  end. 
If  ttie  effort  to  recover  for  this  same  alleged 
injury  could  not  succeed  In  the  last  case  cited, 
mnch  less  can  It  succeed  here,  where  there 
is  notUng  at  issne  hot  the  dlstrlbntion  of  a 
fond,  the  property  of  the  defendant  company, 
amoag  Its  creditors. 

On  the  merits,  the  referee  has  found  Uie 
tects  against  the  plalntUTB  dalm,  and  that 


finding  has  been  affirmed  by  the  learned  court 
below.  If  we  look  into  the  testimony  to  de- 
termine the  correctness  of  the  finding,  we 
discover  no  testimony  suffldent  to  dem<A- 
fftrate  the  error  of  the  finding.  The  defend- 
ant company  was  organized  upon  the  basis 
of  property  transferred  to  the  company,  'me 
certificate  did  not  say  so,— Indeed,  could  not 
say  so.— because  the  transfer  of  tiie  property 
was  not  made,  and  i^>parent]y  could  not  be 
made,  until  after  the  organization  was  com- 
pleted; but  It  was  made  lmmedlat«^  after 
the  organization  was  effected,  and  beyond  all 
question,  under  the  testimony,  the  property 
transferred  was  of  the  full  value  of  the  whole 
of  the  capital  stock.  It  consisted  of  a  valu- 
able lease,  and  of  all  the  inoperty,  machlneiy, 
fixtures.  Including  the  breaker,  without  which 
the  business  of  the  company  could  not  be 
conducted.  The  very  heavy  cost  of  such  ma- 
chinery and  fixtures  is  well  known  In  the  coal 
regions.  The  act  ot  Afvil  17,  1870  (P.  L.  80, 
S  4),  expressly  authwlzes  a  corporation  to 
"talce  such  real  and  personal  estate,  mineral 
rights,  patent  rights,  and  other  property  as 
Is  necessary  for  the  purposes  of  Its  organiza- 
tion and  business,  and  Issue  stock  to  the 
amouut  of  the  value  thereof,  In  payment 
thereof."  There  Is  no  testimony  Impugning 
the  value  of  the  property  which  waa  trans- 
ferred to  the  company  In  consideration  of  the 
stock  Issued.  If  even  there  was  a  culpoUe 
omission  to  state  the  fact  in  the  certificate  of 
oi%anIzatl<Hi  that  the  stock  was  issued  for 
property  taken,  such  omission  is  of  no  possi- 
ble consequence  In  the  present  proceeding, 
as  has  been  already  shown. 

There  was  no  evidence  Impeaching  Qie  full 
consideration  of  the  notes  given  by  the  com- 
pany to  the  stockbf^ders  who  advanced  mon- 
ey to  the  defendant,  and  therefore  their  rights 
as  creditors  were  not  forfeited. 

The  contention  that  the  directors  or  stock- 
holders who  held  notes  of  the  company  for 
money  loaned  to  the  company  could  not  share 
in  the  distribution  with  other  outside  cred- 
itors Is  without  force.  In  Ashhurst's  Appeal, 
00  Pa.  St  290,  we  said,  adopting  the  opinion 
of  Strong,  J.,  at  nisi  prios:  "There  must  be 
many  things  which  directors  can  do  for  their 
individual  benefit  which  are  binding  upon  a 
corporation  of  which  they  are  dlrectMS.  If 
they  hare  advanced  money,  I  cannot  doubt 
that  they  may  pay  themselves  with  corpora- 
tion funds.  If  th^  have  become  liable  as 
sureties  for  the  corporation,  they  may  pro* 
vide  for  their  Indemnl^.  And  though,  ordi- 
narily, the  law  frowns  upon  contracts  made 
by  them  In  their  representative  charactw  with 
themselves  as  private  persons,  such  contracts 
are  not  necessarily  void.  They  are  carefully 
watched,  and  their  fairness  mtist  be  shown.'* 
See,  also.  Watts'  Appeal.  78  Pa.  8t  870.  Tb» 
authorities  to  the  same  effect  are  very  nu- 
merous, but  further  citation  Is  unnecessary, 
as  there  is  no  doubt  about  the  btw  on  tbis 
subject 

That  these  claims  were  not  barred  by  tiie 
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Statute  (tf  Umltatkms  U  too  iilatii  for  axgn- 
ment  Th^  wen  constantly  reoognlaed  as 
■absUting  obllgatioDa,  and  the  tetexee  has 
tound  tbat  they  were  coatlnuaUy  traated  sa 
BQCh  by  the  defendant  company.  The  keep- 
ing of  a  company  store,  of  coursef  does  not 
entail  a  f  orf  eltnro  ot  the  diartfer  of  the 
Tights  of  any  creditor,  itockholder  other- 
wise. On  Qie  whole  case,  we  discoTer  no  er- 
ror In  the  record,  and  ttie  aseignments  of  er^ 
tor  are  all  dismissed.  Decree  affirmed,  and 
asipeal  dismissed,  at  the  eosts  <tf  ttae  appd- 
lanta. 


(198  Fa.  8L  1) 

UTEB8  V.  SOUTH Wtfgi'KRW  NAT.  BANK. 
(Supreme  Coort  of  FennsylTanla.  Oct  8, 1890.) 

BANKS— PATUBNT  OF  FOROBD  CHECKS— NBO- 
UGBNCB  OF  DBPOSITOR. 
Where,  in  an  action  by  a  depositor  to  recov- 
er of  a  baok  sums  alleged  to  have  been  paid  ont 
by  it  on  forgeriea,  it  appears  that  the  forKeries 
were  perpetrated  by  a  confidential  clerk  of  the 
depositor,  who  Intmsted  him  with  the  balancing 
of  his  books,  and  that  the  bank,  In  iumonos  the 
checks,  was  not  ne^lgent,  it  ia  proper  to  direct 
a  judgment  for  the  bank,  as  the  deposlbw  alone 
can  be  held  responsible  for  his  fallore  to  exam- 
ine the  checks  aft«r  payment  and  reject  timn-  fai 
s  reasonable  time. 

Appeal  from  conrt  of  common  pleas,  PtaU- 

adelphla  county. 

Action  by  Jacob  Myers  against  the  Sonth- 
westem  National  Bank  to  recover  a  sum  de- 
posited with  defendant  and  alleged  to  have 
been  paid  out  by  defendant  on  uhsklllfully 
execnted  forgeries.  Prom  a  Judgment  for 
defendant,  plaintiff  appeals.  Affirmed. 

Alex.  Simpson,  Jr.,  and  Francis  Shank 
Brown,  tor  appellant  Frank  P.  Pridiard 
and  John  G.  Johnson,  for  appellee. 

STEBRETT,  a  J.  The  only  testimony  In- 
troduced on  the  trial  of  this  case  was  that 
of  the  plaintiff  himself  and  his  witnesses; 
none  was  offered  by  the  defendant  bank. 
When  plaintiff  closed  his  case,  the  learned 
trial  Judge  instructed  the  Jury  "to  find  a 
verdict  for  the  defendant."  which  was  ac- 
cordingly done,  and  Judgment  was  afterwards 
entered  on  the  verdict  The  binding  instruc- 
tion under  which  the  Jury  acted  constitutes 
the  only  specification  of  error.  The  aver- 
ments of  fact  on  which  the  plalnticrs  claim 
was  based  are  fully  set  forth  In  his  state- 
ment, and  need  not  be  recited  here  at  length. 
This  suit  was  brought  to  recover  |13,090  de- 
posited by  him  in  the  defendant  bank,  and 
paid  out  by  it  as  he  alleged,  on  unsklllfully 
executed  forgeries  of  checks,  made  by  his 
confldential  clerk  and  l)ookkeeper,  without  a 
careful  examination,  by  the  proper  bank  of- 
ficers, of  the  signatures  thereto,  because  of 
their  acquaintance  with,  and  confidence  in, 
the  forger.  He  farther  Bubstantlally  alleged 
that  said  forged  checks  were  abstracted  and 
destroyed  by  said  clerk,  who  also  falsified 
his  (plalntlfTs)  books  and  accounts  so  as  to 
make  the  apparent  balances  In  the  check  book 


and  deposit  book  conespondt  and  tbat  said 
fklslflcatlon  was  so  sUilfully  done  ss  to  de- 
ceive not  only  the  plalntlfl,  but  also  expert 
accountants  employed  by  him  to  examine  his 
books,  checks,  and  accounts.  He  further 
averred  that  as  soon  as  the  fimnd  waa  dis- 
covered. ttM  f Mgw  was  arrested,  etntvictod, 
and  sentenced,  and  the  defendant  bank  was 
forthwith  notified  of  the  loss;  Dot  It  decUnad 
to  pay  any  part  Oiezeof . 

It  was  shown  on  the  trial  mat  in  ICszch, 
18S1,  the  defendant  bank  opened  an  account 
with  the  platntUf  as  a  depositor  In  Qie  nanal 
form,  and  from  that  time,  for  the  pexlod  of 
over  two  years  and  a  half,  lila  deposits,  made 
In  the  ordinary  way,  aggregated  orar  ffBStjOOO. 
Dnrbig  all  that  time,  as  well  as  before,  plabi- 
tlff  had  In  his  employ  said  confldentlaJ  clerk 
and  bpokke^per,  to  whom  be  specially  In- 
trusted the  business  of  attending  to  bis  bank 
accounts.  That  duty  Included  making  de- 
posits, occasionally  handing  in  the  bank  book 
to  be  written  up  and  balanced,  and,  when 
tbat  was  don^  the  further  duty  of  receiving 
the  canceled  checks,  etc,  with  the  payment 
of  whlfSk  the  bank  bad  credited  Its^,  and. 
delivering  the  same  to  the  pl^tlff  for  exam- 
ination, approval,  etc.  In  the  same  connec- 
tion. It  was  the  duty  of  tbe  clerk  to  varify^ 
the  bank  book,  as  the  same  was  writtoi  op 
and  balanced,  from  time  to  time,  by  the 
bank,  and  report  tbe  result  to  the  plaintiff. 
This  he  professed  to  do,  but,  In  foot  be  fiUse- 
ly  reported  tbat  the  balance,  etc.,  was  cor^ 
rect  From  Uarcb,  1801,  to  Novemb»,  1S98, 
the  clerk  forged  checks  to  tbe  amount  of  tbe 
claim  In  this  case,  which  were  paid  by  tbe 
bank  and  charged  to  plaintiff  In  his  bank 
book.  F<M-  the  purpose  oC  concealing  these 
forgeries,  he  falsified  bis  employer's  books, 
and,  by  mlsaddltlons  and  missubtractlons, 
forced  tbe  bslances  in  the  check  book  so  as 
to  make  them  agree  with  those  In  the  bank 
book.  During  the  period  above  mentioned, 
plaintiff's  bank  book  was  balanced  12  times. 
The  first  settlement  Included  two  forged 
checks,— one  9300  and  the  other  $200.  The 
last  settlement  Included  a  $350  forged  check. 
The  other  forgeries  were  respectively  includ- 
ed in  the  Intermediate  settlements.  At  each 
settlement  the  amount  of  each  check,  not  pre- 
viously settled  and  canceled,  was  entered  on 
plaintlfTs  bank  book,  by  the  bank,  as  a 
charge  against  him,  and  the  book,  together 
with  the  checks,  was  delivered  to  his  clerk 
for  the  purpose  of  examination  and  verifica- 
tion. If,  at  the  time  of  each  settlement  the 
forged  checks  had  been  examined  by  the 
plaintiff,  or  If  the  number  and  the  aggregate 
amount  of  the  checks  had  been  compared 
with  the  number  and  amounts  of  the  checks 
separately  entered  in  the  bank  Iwok,  or  if 
the  checks  had  been  compared  with  the  stubs 
of  the  check  book,  or  If  the  additions  of  the 
deposits  and  checks  on  the  check  book  bad 
been  examined,  the  forgery  would  have  been 
discovered.  Neither  of  these  was  done,  for 
the  reason  that  plabitUTs  unfaithful  clerk» 
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who  wflB  deputed  by  blm  to  recelre  the 
checks,  etc.,  from  the  bank,  take  them  to  the 
office,  and  compare  the  amonnts,  etc,  with 
the  bank  book,  abstracted  and  deatroyed  the 
(o^ed  checks,  and  failed  to  call  hla  employ- 
er*!  attention  to  the  discrepancies,  which  on- 
Aoubtedly  would  hare  resulted  from  a  proper 
comparison  and  examination.  He  did  this 
because  he  himself  i^as  the  fo^r.  The  re- 
sult was  that,  for  more  than  two  years  and 
a  half  after  the  first  forged  checks  were  paid, 
no  complaint  was  made  and  no  notice  of  any 
error  In  the  settlementa  was  given  to  the 
bank.  It  was  not  the  bank's  fault  that  the 
first  forgeries  were  not  promptly  discovered 
and  notice  thereof  given.  It  plaintiff's  duty 
to  the  bank  had  been  performed  at  the  prop- 
er time,  the  fact  would  have  appeared  that 
the  bank  had  charged  plalntltr,  on  his  bank 
book,  with  the  payment  of  two  items  ($300 
and  $200)  for  which  no  vouchers  appeared 
among  the  checks  banded  to  him  by  his  clerk. 
These  vouchers— the  two  forged  checks— had 
been  abstracted  and  destroyed  by  the  latter. 
Xo  objection  having  been  made  at  the  time 
of  the  flfst  settlement,  the  bank  had  a  right 
to  assume  that  everything  was  correct,  in- 
cluding the  two  checks  purporting  to  be  sign- 
ed by  him.  His  silence  was  tantamount  to 
a  declaration  to  that  effect;  and.  In  after- 
wirda  honoring  checks  signed  by  the  same 
person,  the  bank  had  a  right  to  consider  the 
fSact  Uiat  these  signatures  bad  been  at  least 
tadtly  recognized  by  the  plaintiff  as  genuine. 
While  the  plaintiff  was  not  chargeable  with 
the  knowledge  of  his  clerk  that  the  latter  had 
committed  ttie  forgery,  he  was  clearly  respon- 
sible for  the  acts  and  omissions  of  his  clerk 
In  the  course  of  tiie  duties  with  which  he  was 
Intrusted,  Th.  to  receive  the  checks  from 
the  bank,  take  them  to  his  employer's  office, 
and  compare  the  amounts  thereof  yrith  the 
amounti  In  the  bank  book  and  diecik  book, 
etc. 

m  view  ot  the  nncontradlcted  evidence  as 
to  the  foregoing  facts.  It  cannot  be  doubted 
fliat  am  between  the  bank  and  the  plaintiff, 
ttie  latter  alone  should  be  held  responsible 
for  the  consequences  resulting  from  the  fail- 
ure to  examine  the  diecks  In  (jneatton  and 
approve  or  reject  them  within  a  reasonable 
time.  In  contemplation  of  law,  the  delivery 
of  the  checks  to  plalntUTs  clerk  was  a  dellv- 
ery  br  the  bank  to  the  plaintiff  himself,  as 
the  basis  on  which  Ito  credits  wen  claimed. 
The  bank  was  therefore  entitled  to  have  them 
examined,  and,  If  rejected,  returned  within 
a  reasonable^  time.  That  tras  not  done^  and, 
Deeause  of  plaintiff's  failure  to  perform  his 
dntj  in  that  regard,  be  should  not  be  per^ 
mltted  to  recover.  Any  other  rule  would  be 
Inconslstmt  not  only  with  g^ieral  and  limg- 
eatabUsbed  custom,  but  also  vrfth  well-settled 
principles  of  law  on'  the  subject  Bank  t. 
tforgsn,  m  U.  &  96,  107,  6  Sop.  Ct  «&7; 
United  Seeorl^  UfO  Insurance  &  Trust  Go. 
r.  Central  Nat  Bank,  18B  Fa.  St  686,  40  AtL 
07.  We  find  no  evldoice  that  required  sub- 


mission of  the  case  to  the  jury.  Tliere  was 
no  conflict  of  testimony  as  to  the  failure  of 
the  plaintiff  to  p^orm  the  duty  which,  under 
the  undisputed  evidence,  he  owed  to  the  de- 
fendant; nor  was  there  any  evidence  of  neg- 
ligence, on  the  part  of  the  bank,  that  should 
have  been  submitted  to  the  jury.  The  che(±s 
purporting  to  be  signed  by  the  plaintiff  were 
destroyed,  and,  of  course,  they  were  not  pro- 
duced. Tbere  was  not  a  particle  (rf  evidence 
that  the  signatures  were  not  sutih  nmipleto 
fac  similes  of  plaintiff's  signature  as  to  be 
bnposslble  of  detectkm,  even  an  expert 
As  correctly  stated  by  conns^  on  a  question 
put  by  plalntlflTs  counsel,  he  stated  that  he 
was  not  an  expert  penman,  and  that  he  had 
never  before  had  any  experience  In  forging 
other  people's  names;  but  be  was  not  asked, 
and  did  not  say,  that  the  signatores  were  not 
made,  either  by  the  nse  of  tracing  paper  or 
otherwise,  so  Uke  the  originals  that  they 
could  not  be  detected  by  an  ordinary  inspec- 
tion. On  this  point,  negligence  Is  not  to  be 
presumed,  and  bence  the  presumption  must 
be  In  favw  of  the  bank.  In  the  absence  of 
any  evidence,  from  the  signatures  themselves, 
or  from  vrltnesses,  that  there  was  any  dif- 
ference, between  them  and  plalntUTs  signa- 
ture, which  could  be  detected  by  the  eye,  It 
must  be  assumed  that  the  foi^ery  was  i^ 
such  a  character  that  the  banlc,  acting  with 
due  care  and  caution,  was  deceived  by  It  In 
fact  there  was  no  evidence  from  which  the 
jury  would  hare  been  warranted  In  drawing 
the  conclurion  tiiat  the  bank.  In  honoring 
chedcs,  acted  negligently. 

After  a  carefid  consideration  of  the  erl- 
dence,  our  cmiclnslon  Is  that  there  vras  no 
question  of  fact  that  Should  have  been  sub- 
mitted to  the  jury,  and  bence  there  was  no 
error  In  directing  them  to  find  for  ^e  defend- 
ant The  judgment  Is  therefore  affirmed. 


(in  Pa.  St.  X17) 
HBIjZBB  v.  hblzbb. 
(Supreme  Coort  of  rennsylvsnla.  Oct  6, 1899.) 

LOST  NOTBI-EVIDENCE— POSSESSION  BT  HAK- 
Sa-PRESUHPTION  OF  PATHBNT. 

1.  The  payee  cannot  recover  oo  a  judgment 
note  in  the  posiessioD  of  the  maker,  without  ex- 
planation as  to  how  it  got  there,  as  there  Is  no 
presumption  from  the  bare  fact  of  posseaslou 
that  It  was  onlawfol. 

2.  In  an  action  on  a  judnnent  note  In  tihe  pos- 
session of  the  maker,  evmence  as  to  the  prei^ 
euce  of  the  maker  In  the  payee's  house  and  as  to 
threats  "to  get  even  with  him"  Is  not  suffldent 
to  Justify  a  finding  that  the  note  was  wionv 
folly  taken  by  the  makev. 

3.  Where,  in  an  actlcn  on  a  lost  note  to  show 
a  discbarge,  defendant  offers  a  note  which  Is 
altered  by  a  cancellation  of  the  maker's  signa- 
ture, and  bj  lodorsements  prejndldal  to  pa^ee, 
which  Ib  Identified  as  the  note  on  which  the  suit 
is  brought,  it  is  proper  to  admit  It,  without  the 
indorflements;  the  cancellation  ot  the  signature 
bdng  folly  »plained  Iv  dWnterested  testinionr. 

Appeal  from  court  of  common  pleaa  York 
ccmnty. 

'  Action  by  MarOia  Etelser,  administratrix  ot 
Melchlor  Heher,  deceased,  against  WDUam 
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P.  Helaer,  on  a  Judgment  note  a^Ten  1^  de- 
fendant to  plalntKTi  Intestate  for  certain 
realty.  There  was  a  Judgment  for  datendant, 
and  plaintiff  appeals.  Affirmed. 

Ells.  Strlne  and  Nerin  M.  Wanner,  for  ap- 
peUant  W.  A.  MiUer,  Geo.  U.  Neff,  and  H. 
O.  NQei;  for  appellee. 

-  UITOHBLL,  J.  At  the  former  trial  a  note 
was  produced  by  the  d^endant,  bat  plaintiff 
declined  to  accept  It  as  the  note  sued  on,  and 
nothing  fnrther  was  done  In  the  way  of  es- 
tablishing that  fact  We  were  therefore 
obliged  to  rerarse  the  Judgmoit.  197  Pa.  St. 
24a,  41  AtL  40.  '  On  the  second  trial  the  de- 
fendant not  only  produced  the  note  again, 
but  had  It  dearly  identified  on  the  cross-ez- 
amination  of  the  subscribing  witness.  The 
court,  therefore,  had  before  it  the  case  of  a 
narr.  on  a  note  assumed  to  be  lost,  and  evi- 
dence given  of  its  contents,  followed  by  the 
productlDn  of  the  note,  and  Its  identification 
by  plaintiff's  own  witness.  The  evidence  pre- 
viously received  on  the  theory  of  loss  dioold 
then  have  been  struck  out  oa  defendant's  mo- 
tion, and,  plahitlff  declining  to  offer  the  note, 
there  was  nothing  before  the  court  on  which 
she  could  recover.  The  defendant  himself, 
however,  put  the  note  In  evidence,  accom- 
panied by  testimony  that  It  was  la  his  pos- 
sesBlon  at  the  time  of  bis  father's  death  and 
bad  been  ever  since.  There  was  no  evidence 
either  of  payment  or  nonpayment  of  the 
note,  the  plaintiff  offering  none,  and  the  de- 
fendant being  rendered  incompetent  to  testl- 
tjr  by  the  death  of  the  payee.  We  hare  the 
question,  therefore,  on  the  legal  presumption 
alone,  whether  the  payee  can  recover  on  a 
Judgment  note  which  la  In  the  hands  ot  the 
maker,  with  no  explanatltm  how  it  got  there 
after  delivery. 

Appellant  argues  that  the  circumstances 
are  not  sufficient  to  raise  a  presumption  of 
payment,  and  cites  a  number  of  cases,  begin- 
ning with  Eckert  v.  Cameron.  43  Fa.  St.  120, 
All  of  the  cases,  however,  refer  to  commercial 
paper,  and  the  rule  Is  thus  stated  by  Gruen- 
leaf:  "Where,  In  the  ordinary  course  of  deal- 
ing, a  security  when  paid  Is  given  up  to  the 
party  who  pays  It,  the  posseBsion  of  the  se- 
curity by  the  debtor,  after  the  date  of  pay- 
ment, is  prima  facie  evidence  that  he  has 
paid  it  But  the  mere  production  of  a  bill  of 
exchange  from  the  custody  of  the  acceptor 
affords  no  presumption  that  be  has  paid  It 
without  proof  that  It  was  once  in  circulation 
after  he  accepted  It"  2  Greenl.  Kv.  par.  527. 
Commerdal  paper,  therefore.  Is  the  excep- 
tional case,  and  the  reason  for  It  Is  found  in 
Eckert  v.  Cameron,  supra,  where  it  was  held 
that  a  note  discounted  for  the  maker  before 
maturity,  but  after  an  Indorseuient  raised  a 
presumption  in  favor  of  the  bolder,  not  that 
it  had  been  paid  by  the  maker  and  reissued, 
but  rather  that  the  Indorsement  was  for  bis 
accommodation.  Oreenleaf,  in  support  of  the 
text  above  quoted,  cites  the  rulUig  of  Lord 


EUenborough  in  Pfiel  t.  Vanbatenberg,  2 
Oamp.  439;  and  in  Connelly  v.  McKean,  64 
Pa.  St  113,  Sharswood,  J,,  commenting  on 
that  case,  says,  liaving  proved  that  the  biU> 
were  origtaially  lent:  "Why  should  not  the 
possession  of  them  the  acceptor  after  ma- 
turity raise  the  presumption  that  he  had  paid 
them?  vnth  the  highest  respect  for  so  great 
an  authority  upon  nisi  ^us  law,  I  may  be  at 
lowed  to  ei^rees  a  doubt  as  to  Uie  sufficiency 
of  the  reason.  Contrary  to  established  prln- 
dple,  it  presumes  a  fraud  to  have  been  per- 
petrated, when  the  natural  presnmptlm  Is 
that  which  consists  with  honesty."  This  Is 
the  precise  ground  on  which  the  learned 
Judge  below  ruled  the  present  case.  Wheth- 
er there  was  a  legal  presumption  ot  paymmt 
It  was  not  necessary  for  him  or  for  us  to 
cmiirider.  What  he  held  was  that  there  could 
be  no  presumption  from  the  bare  fact  of  pos- 
sesion that  It  was  unlawful,  and  therefore, 
without  some  fnrth^  evidence,  the  plaintiff 
could  not  recover.  In  this  he  was  ri^t  ^nie 
evidence  as  to  defendant's  presence  In  his 
father's  house,  and  also  that  offered  as  to 
bis  tiireate  in  his  father's  Uffethne*  *'to  get 
even  with  him,"  etc,  amounted  to  no  more 
than  a  basis  tat  ma^UAoa  in  an  unfriendly 
mind  that  defendant  bad  wrongfully  taken 
the  note  out  of  his  father's  room  after  death. 
The  learned  Judge  rightly  bdd  that  it  fell 
short  of  the  proof  necessary  to  permit  the 
Jury  to  find  such  wrongful  taking  as  a  fact 
The  note  was  properly  admitted  In  evidence. 
The  cancellatlm  of  the  signature  was  tuUy 
explained  by  dislntraested  testimony,  and  the 
writing  on  the  back  was  not  admitted.  Had 
the  case  gone  to  the  Jury,  It  would  have  been 
proper  to  cover  the  back  of  the  note  so  as 
effectually  to  conceal  the  writing,  or  to  have 
submitted  to  them  a  v^fled  copy  In  place  of 
the  original  with  the  objectionable  indorse- 
ments. But  as  the  Judge  directed  the  verdict 
on  the  absence  of  evidence  on  which  the  jury 
could  properly  find  for  plaintiff,  there  was  no 
error  In  admitting  the  face  of  the  note. 
Judgment  affirmed. 


(193  Pa.  St.  m} 

OAS  A  WATER  CO.  OF  DOWNINGTOWN 
V.  CORPORATION  OF  BOROUGH  OF 
DOWNINGTOWN  et  al. 
(Sapreme  Coart  of  Pennsylvania.   Oct  0,  1899.) 

CORPORATIONS— SALB  UNDER  JUDICIAL  PRO- 
0B93— RIQHT  OF  FURCHASBR— 8TATUTBS. 
Under  Act  May  2S,  1878,  extending  by  ite 
UUe  Act  1861  entitled  "An  art  concerning  the 
■ale  of  railroads."  etc.,  to  all  manufnctnring 
companies,  and  providing  (section  1)  that  when- 
ever the  property  or  franchises  of  any  gas,  man- 
ufacturing, or  other  corporation  sbsll  be  sold  by 
any  process,  the  purchaser  shsll  he  a  body  cor- 
porate. Tested  with  all  the  rights  of  the  corpora- 
tion whose  propMty  was  sold,  the  purcbaaer  un- 
der judicial  process  of  the  i»vperty  of  a  gas 
company  will  acquire  all  the  righti  of  euch 
company,  although  no  specific  mentloa  Is  made 
In  toe  title  to  gas  companies  as  being  objects 
to  which  the  act  was  to  apply,  aa  they  are  with- 
in the  designation  of  manafactnring  companies 
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Appeal  from  court  of  common  pleiB,  Ohe»> 

ter  county. 

Bill  by  the  Gu  &  Water  Company  of 
DowDlngtown  against  tbe  corporation  of  the 
borough  of  Downlngtown  and  othen  for  an 
.Injonctlon  to  restrain  defendant  from  provld- 
IDS  public  waterworks  for  the  borough.  From 
a  decree  granting  the  relief,  defendants  ap- 
peal Affirmed. 

Bntler  &  Windte  and  Alfred  P.  Reld,  fftr 
aiHprilants.  R.  T.  Oomwell  and  John  O.  Jotan- 
son,  for  anwllee. 

GREEN,  J.  The  title  of  the  plaintiff  in  this 
action"  to  the  rights,  property,  and  franchises 
of  the  Downlngtown  Gas  &  Water  Company 
was  derived  by  a  purchase  at  sheriff's  sale 
under  proper  proceedings  instituted  for  that 
purpose.  When  this  case  was  here  before 
(175  Pa.  St  341.  34  Atl.  799)  the  validity  of 
the  plalntlfTs  title  to  the  property  and  fran- 
chises In  question  was  not  impugned^  and  we 
held  that  a  good  title  had  been  acquired  by 
the  sheriff's  sale.  Our  Brother  Fell,  ddlver- 
io^  the  opinion,  said:  "The  purdiaser  at  the 
sherlirs  sale,  with  others  Interested  In  the 
proceeds  of  the  sale,  at  once  organized  a  new 
corporation,  adopting  the  name  Of  the  Gas 
&  Water  Company  of  Downlngtown.  The 
new  corporation  accepted  the  prorlslons  of 
article  IH  ,of  the  constitution,  and  compiled 
with  tbe  requirements  of  the  act  of  May  25, 
1878,  in  order  that  It  might  poesess  all  the 
rights,  privileges,  and  frauclilses  of  the  cor- 
[>oration  which  it  succeeded."  We  thereupon 
enforced  the  rights  claimed  by  the  plaiutlfl 
against  the  defendant,  by  reversing  the  Judg- 
ment, and  directing  that  an  Injunction  should 
be  granted  by  the  court  below  reetralulng 
the  defendant  from  erecting  works.  In  the 
case  &b  it  now  comes  before  us  the  title  of 
the  plaintiff  to  the  rights  and  franchises  Is 
attadced  upon  the  ground  that  the  title  of 
the  act  of  1878  makes  no  specific  mention  of 
gas  and  water  companies  as  being  objects  to 
which  the  act  was  Intended  to  apply.  But 
the  title  does  describe  the  act  as  a  supple- 
ment to  an  act  entitled  "An  act  concerning 
the  sale  of  railroads,  canals,  turnpikes, 
bridges  and  plank  roads,"  approved  April  8, 
IStil.  and  "extending  the  pro;vislons  of  said 
act  to  coal,  iron,  steel,  lumber,  or  oil  or  min- 
ing, manufacturing,  transportation,  and  tele- 
graph companies  in  this  commonwealth." 
The  act  itself,  In  Its  first  section,  provides 
"that  whenever  the  material,  rolling  stock, 
property  and  franchises  of  any  gas,  water, 
coal.  Iron,  steel,  lumber,  oil  or  mining,  or 
manufacturing,  transportation  or  telegraph 
company,  or  any  railroad,  canal,  turni^ke, 
bridge  or  plank  road,  or  of  any  corporation, 
created  by  or  under  an^  law  of  this  state, 
Rhall  be  sold  and  conveyed,"  by  virtue  of 
any  process  of  any  court,  etc.,  the  persons 
buying  the  same  sbaU  be  constituted  a  body 
corporate,  and  shall  be  vested  with  all  the 
property,  rights,  and  franchises  of  tbe  cor- 


poration as  whose  property  tbey  are  sold. 
Then  follows  provisions  for  effecting  the  new 
organization.  The  most  cursory  glance  at  tb<» 
language  of  the  act  proves  conclosively  that 
It  was  Intended  to  embrace,  not  only  all  the 
very  numerous  forms  of  corporate  existence 
specifically  mentioned,  but  all  manufacturing 
companies,  and  all  corporations  created 
law  in  this  commonwealth.  The  plain  object 
of  the  legislation  was  to  establish  a  uniform 
system  of  procedure  which  should  be  ^jipUca- 
ble  to  the  sale  under  Judicial  process  of  all 
the  rights,  property,  and  franchises  of  evray 
form  of  corporate  existence  not  municipal.  A 
voluminous  designation  of  particular  corpo- 
rations Is  made  lu  the  body  of  the  act,  and 
a  much  less  numerous  designation  Is  set  forth 
in  the  title,  but  among  those  mentioned  in 
the  title  are  manufacturing  companies.  Aa 
this  Is  a  very  broad  expression,  and  will  in- 
clude almost  every  kind  of  corporate  forma- 
tion, It  can  well  be  argued  that  the  title  was 
sufficiently  generic  to  embrace  all  kinds  of 
corporate  activity.  But  it  certainly  does  In- 
clude gas  companies,  as  artificial  gas  cannot 
be  generated  except  by  the  process  of  manu- 
facture. 

In  Allegheny  County  Homes*  Case.  77  Pa. 
St.  77,  we  said:  "It  will  not  do,  therefore, 
to  impale  the  legislation  of  the  state  upon 
the  sharp  points  of  criticism,  but  we  must 
give  each  title,  as  It  comes  before  us,  a  rea- 
sonable interpretation,  'ut  res  magis  valeat 
quern  pereat'  If  the  title  fairly  gives  notice 
of  the  subject  of  the  act,  so  as  reasonably  to 
lead  to  an  inquiry  Into  the  body  of  the  bill, 
it  is  all  that  Is  necessary.  It  need  not  be 
an  index  of  the  contents,  as  has  often  been 
said."  In  State  Line  &  Jnnlata  R  Co.'s  Ap- 
peal, 77  Pa.  St  429,  we  said:  "The  true  rule 
Is  that  where  the  legislation  In  Oie  supple- 
ment is  germane  to  the  subject  of  the  original 
bill,  the  object  of  such  supplement  is  Huffl- 
ciently  expressed  In  the  title."  The  Utie  of 
the  act  of  1861  is,  "An  act  ccmcerning  the 
sale  of  railroads,  canals,  turnpikes,  bridges 
and  plank  roads."  The  8UH>lement  of  1878 
is  entitled  "A  supplement  to  an  act  entltied 
'An  act  concerning  the  sale  of  railroads,  ca- 
nals, turnpikes,  bridges  and  plank  roads,' " 
approved  April  8,  1861,  "extending  the  pro- 
visions," etc  The  bodies  of  both  acts  pro- 
vided for  the  organization  of  the  purchasers 
at  Judicial  sale  of  the  property,  rights,  and 
franchises  of  corporations  into  new  companies 
clothed  with  all  the  property  rights  and  fran- 
chises of  those  that  were  sold.  The  object 
of  both  acts  was  the  same,  and  the  methods 
to  be  pursued  were  the  same,  prescribed  In  al- 
most Identical  language.  The  chief  difference 
between  the  two  acts  was  an  Increase  In  the 
number  and  kind  of  corporations  embraced- 
vrithin  tbe  statutory  provisions.  Of  course, 
the  object  of  the  act  of  1878  was  strictly  ger> 
mane  to  that  of  the  act  of  1861,  and  it  is 
equally  true  that  tiie  title  of  the  later  act 
gives  notice  of  the  subject,  so  as  to  lead  rea- 
sonably to  an  Inquiry  Into  its  body.  In  the 
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agSa\oa.  in  tlie  last  case  ctted  (77  Fft.  Bt  429) 
FuEson,  J.,  aaid:  "An  examination  at  the 
PampUet  lAwa  ffi?c«*  tho  amendismt  ths 
oonatttDttoa  In  1804  dlsdoaes  that  118  *Bap- 
plonenti*  and  farther  anpidementB'  to  caU- 
load  chartera  have  been  paawd.  Embradng 
otttor  cnpozatlons,  there  are  about  fonrte«i 
hundred.  Thla  la  important,  not  only  aa 
showing  the  extent  of  tbe  Intereata  to  be  af- 
fected by  our  decMon,  but  also  as  exhibiting 
the  uniform  oonatruction  placed  upon  thla 
section  by  the  l^ilslatlve  and  ezecutlTe  de- 
partmenta  of  the  goTemment  While  we  are 
not  bound  1^^  their  oonatruction.  It  Is  nerer^ 
fiieleaB  entitled  to  weight,  and  should  always 
be  treated  with  respect.  In  view  of  this  un- 
broken current  of  legislation,  we  are  con- 
strained so  to  treat  this  question  as  not  to 
oMlteiate  from  our  practice  book  a  large  num- 
ber of  acts  under  whldi  Important  and  costly 
ImproTunoits  hare  been  commenced  and 
rli^ta  have  become  Tested.  The  ctmstmctlon 
now  claimed  for  this  danse  of  the  conatltu- 
tim.  If  adopted  by  this  court,  would  unsettle 
ttw  business  of  the  state  to  an  extrat  b^ond 
the  ciwaclty  of  any  one  to  define.  That  we 
are  not  bound  to  do  so  Is  sufficiently  dear, 
both  iqxHi  reason  and  authority." 

The  foregoli4E  onumrata  are  predsely  ap- 
Idlcable  to  the  present  case,  la  Uauch  C3bunfc 
T.  McGee^  81  Pa.  St  488,  Agnew.  G.  J.,  said 
In  the  opinion:  '*It  Is  not  the  puipose  or  the 
duty  of  the  court  to  catcb  at  pretexts  to  avoid 
legislation,  where  it  can  be  fairly  recondled 
with  the  amstitutlon.  This  haa  been  the  inir- 
rent  of  decM^on  In  tills  state  In  many  cases. 
•  •  *  In  Commonwealth  t.  Oreen,  68  Pa. 
St.  220,  Justice  Sharswood  remarked  that  'the 
Intention  of  the  constltutkHial  amendment 
waa  to  require  that  the  real  purpose  of  a  bill 
should  not  be  dlsgnlsed  or  covered  by  the  gen- 
eral words  "and  for  other  puiposes,"  which 
waa  fwmerly  so  common,  but  should  be  fairly 
stated;  and  it  must  be  a  dear  caae  to  justify 
a  court  In  pronoundng  an  act,  or  any  part 
of  It,  void  on  thla  ground.' "  In  the  case  In 
re  Botoui^  of  Fottstown,  117  Pa.  St  63S,  12 
AtL  673.  this  whole  subject  was  carefully  re- 
viewed In  an  opinion  our  late  Brother 
Clark,  In  which  It  was  held  that  where  the 
Utle  of  an  original  act  fully  expressed  the 
subject  of  the  enactmoit  and  an  act  entitled 
a  supplement  thereto  has  a  title  suffldently 
e^resdng  any  subject  within  the  purview, 
and  contains  provisions  properly  germane  to 
the  subject  of  the  ori^nal,  the  supplementary 
act  la  not  nnooostitotlonal.  There  are  many 
other  deddona  to  a  similar  effect,  but  It  is 
not  necessary  to  dte  them.  We  are  very 
fdear  that  the  act  of  1878  la  not  contrary  to 
the  constltatifm  in  extending  the  provisions 
of  the  act  so  as  to  embrace  all  corporations, 
and  there  Is.  therefore,  no  merit  in  the  first 
asslgnmrat  of  emar. 

The  remaining  asdgnments  do  not  require 
detailed  discussion.  Tbat  the  plalntltr  bad 
succeeded  to  the  exduslve  powers  possessed 
br  the  Conner  company,  and  could  now  exer- 


dse  them  against  the  dtitendan^  was  suffl- 
dently dedded  when  the  case  was  here  be- 
fore. That  the  forfdtnre  of  the  plaintUTa 
diartn  cannot  be  Inquired  into  or  considered 
in  this  collateral  proceeding  Is  so  thoroughly 
established  by  numerous  and  familiar  ded- 
dons  lhat  erea  a  reference  to  them  la  not 
necessary.  This  branch  of  the  case  haa  been 
so  CfHTectly  dlqmsed  of  In  the  (^Inloo  of  the 
learned  court  below,  wltii  whldt  we  entlrdy 
concur,  that  nothing  further  need  be  said. 
Thoe  waa  no  merit  in  the  petition  for  a  x» 
hearing,  and  it  waa  very  prepay  retnsed. 
The  asdgnmente  of  error  are  all  dlsndssed. 
The  decree  of  the  court  below  Is  afflrmed,  and 
the  appeal  dismissed,  at  the  costs  of  the  ap- 
pellant; the  time  for  issuing  the  writ  of  In- 
Jpttctloa  bemg  now  fixed  on  the  SOQi  day  of 
October.  1809; 


(in  P4.  St.  2f» 

PINKE^TON  T.  PENNSTLVANIA  TBAO- 
TION  CX>.  St  sL 

(Supreme  Court  of  Pennsrlvanla.  Oct  6^  1899.) 

STRXBT  RAILROADS— LEASES— UABIUTT  OW 
LB8BBB-8TATUTES  —  CONSTITUTIONAUTY— 
IMPLIED  POWERS— REPEAL  BY  IMPLICATION 
—CORPORATIONS— VALIDITT  OF  CHARTER^ 
aSTOPPEL. 

L  Aa  March  22.  1S87  (P.  L.  9),  entitled  "Aa 
act  to  provide  for  the  incorporatioii  and  regula- 
tion of  motor-power  companies  for  operating 
paaaenger  rallwars,"  etc.,  aod  providing  (section 
1,  cl.  8)  that  they  may  lease  the  property  of  pas- 
aenger  railway  companiei  which  they  may  dealre 
to  operate,  la  not  uncoastitational  because  leas- 
ing Is  not  authorized  by  the  title,. since,  if  tb^ 
were  Incorporated  to  operate  pasieng«r  rallwurs, 
they -must  first  get  possession  of  them,  imA 
may  be  done  by  lease. 

2.  Under  Act  March  22,  1887  (P.  L.  0),  au- 
thorizing motor-power  companies  to  lease  the 
prc^rty  of  {maseDger  railway  compaoles.  the 
corresponding  power  In  the  lattn  to  make  a 
lease  is  implied,  aa  without  It  the  grant  In  the 
act  would  he  nngatory. 

3.  Act  March  ^,  18S7  (P.  L.  0),  authorizing 
motor-power  companies  to  lease  the  property  of 
passenger  railway  companies,  and  impliedly 
granting  power  to  the  latter  to  give  the  lease,  u 
not  objectionable  as  indirectly  enlarging  their 
powers,  aa  the  constitutional  mandate  as  to 
amendments  of  acts  by  re-enactment  at. length 
applies  only  to  express  amendments,  and  not 
those' which  are  merely  incidental  to  other  acta. 

4.  Act  May  14,  1889  (P.  L.  211),  providing  tat 
the  Incorporation  of  passenger  niilway  compa- 
nies, and  containing  no  express  prohibition,  of 
the  power  to  lease,  does  not,  by  implication,  re* 
peal  the  implied  power  to  lease  their  property, 
conferred  by  Act  March  22,  1887  (P.  L.  9),  au- 
thorizing motor-power  companies  to  lease  tlw 
property  of  such  railway  companies. 

5.  In  an  actfon  ngainst  a  corporation  for  dam- 
ages for'  a  tort  committed  while  acting  sa  a  cor* 
poration,  the  validity  of  its  incorporati<m  cannot 
be  impeached. 

6.  Where  a  lease  of  a  street  railway  Is  duly 
authorised  by  law,  the  lessee  only  I*  liable  tw 
negligence  in  Its  opmtlwi. 

Appeal  from  court  of  common  ^eaa,  I<an- 
caster  county. 

Action  hi  trespass  by  JTohn  W.  Plnkerton 
against  the  Pennsylvania  Traction  Company 
and  another.  From  a  Judgment  of  nonsuit 
In  favor  of  the  Columbia  ^  Donegal  Electric 
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BaJlwij  flompanj,  plaintiff  appeals.  Affitm- 
•d. 

Thomas  Wbltson  and  B.  F.  Davis,  for  ajh 
pellant  W.  B.  OItco  and  Brown  ft  Hensel, 
for  appeUe*. 

MrrcHELU  J.  1.  Bj  clause  8  <tf  lection 
1  of  the  act  of  Uarch  22, 1887  (P.  I*  W»  motor- 
power  companies  were  authorised  "to  lease 
tbe  property  and  flancblseB  of  paaseng^r  rait 
waj  companies  whloh  they  may  desire  to 
<9erate^  and  to  operate  said  railwaya."  It  is 
dalmed  b;  appellant  that  this  dense  is  nncon- 
■tltntional,  because  it  contains  a  subject  not 
Indicated  In  the  title,  to  wit,  the  lease  of  their 
roads  hj  pusengw  rallwi^  companies.  The 
title  of  the  act  Is  "An  act  to  proTlde  for  the 
incorporation  and  regulation  of  motor  power 
ccnapuiies  tor  operating  passenger  railways 
h7  cables,  electrical  or  other  means."  As  the 
very  object  of  the  incorporation  of  the  motor 
oompany  indicated  by  flUs  title  Is  to  operate 
a  passenger  railway,  it  must  hare  some 
means  of  obtaining  sndi  nSlways  to  operate. 
It  was  clearly  not  intended  tiiat  they  should 
bnlld,  nor  necessarily  to  buy,  for  In  either 
case  they  would  become  not  merely  operators, 
bnt  passenger  railway  companies  themselres. 
The  most  obrlous,  if  not  the  only  other,  way 
In  which  they  could  oj>erate  a  road'  was  to 
lease  It  As  was  said  by  McPherson,.  X,  in 
Smith  T.  BaOroad  Co.,  2  Pa.  DIst  R.  490: 
"In  1887  traction  companies  were  a  new  de- 
vice. The  legislature  decided  to  permit  thehr 
creation.  •  *  •  and  to  give  them  as  a 
field  of  action  the  street  railways  of  the  com- 
monwealth." And  It  may  be  added  that  mo- 
tire  power  was  then  a  subject  of  active  dls- 
cusBlon.  There  was  a  strong  popular  de* ' 
mand  for  cheap  and  rapid  transit  The  old 
forms  of  horse  power  were  yielding  to  the 
objections  of  expense  and  want  of  speed; 
caMes  had  been  tried  with  varying  success, 
and  the  use  of  electricity  was  beginning  to 
take  ptactlcahle  shape.  Passenger  railway 
companies  themselves,  whether  prosperous 
or  struggling,  had  their  capital  and  their 
business  bound  up  in  the  old  ways,  and  the 
whole  subject  of  Improvement  was  passed 
over  as  a  matter  of  Investigation  and  exper- 
iment to  the  newly-Invented  motor  compa- 
nies. The  title  of  the  act  gave  notice  that 
they  were  Incorporated  with  power  to  oper- 
ate iMUsenger  railways,  and  an  obvious  way 
to  do  so  was  by  lease  of  already  existing 
roads.  The  objection  to  the  constitutionality 
of  the  clause  in  qoestlon  is  wholly  unten- 
able. 

Ncft  Is  there  any  weight  In  the  objection 
that  the  passenger  railway  had  no  power  to 
lease  Its  road.  The  power  to  take  a  lease 
li  expressly  given  to  the  motor  companies, 
and  the  corresponding  power  In  the  passen- 
ger railway  companies,  as  owners,  to  give  a 
lease,  Is  necessarily  Implied.  Without  It  the 
grant  In  the  act  would  be  nugatory.  That 
tbe  grant  was  Intended  to  be  general,  and  not 


confined  to  Oe  very  few  passsngtr  rallwin 
that  had,  by  their  diarter%  exprea  power  t» 
leas^  Is  weU  shown  by  HcPherson,  3^  in 
Smith  V.  BaOroad  Oo^  2  Fa.  Dist  B.  48a  On 
appeal  to  this  conrt,  166  Pa.  Bt  6,  26  At! 
779,  we  followed  oar  usual  practice,  and  de- 
clined to  decide  the  merits  of  the  case  unto 
the  facts  were  dev^ped  at  the  final  hear^ 
Ing.  The  dissolution  of  the  preliminary  In- 
junction was  therefore  affirmed,  and  we  see 
no  reason  now  to  donbt  the  correctness  of  . 
that  result 

The  objection  that  the  powers  of  passenger 
railways  cannot  be  indirectly  enlarged  is  fully 
answered  by  the  established  principle  that 
the  constitutional  mandate  as  to  revival, 
amendment  extension,  etc.,  of  acts  by  re-en- 
actment at  length  applies  (mly  to  express 
amendment^  etc,  and  does  not  affect  those 
which  are  merely  Incidental  to  the  passage 
of  other  acts,  complete  and  valid  in  than* 
selves.  In  re  Greenfield  Ave..  191  Pa.  St  290, 
63  Aa  226.  In  addition  to  this,  the  present 
appellee,  the  Oolumbla  &  Donegal  BaUwty 
Cktmpany,  was  Incorporated  under  the  act  <tf 
May  14,  1889  (P.  L.  211).  That  act  contains 
no  express  prohibition  of  the  power  to  leaser 
and.  as  soch  power  was  already  granted  by 
necessary  Impllcatlcm,  so  far  as  concerns  mo- 
tor-power companies  as  lessees,  nnd^  the 
act  of  1887,  the  later  act  cannot  be  construed 
as  an  Implied  repeal  of  a  power  already  ex- 
isting, and  not  necessarily  Inconsistent  with 
the  acfs  own  purpose. 

2.  Appellant  further  argues  that  the  Penn- 
sylvania Traction  Company  was  not  a  legal 
corporation  by  reason  of  Its  failure  to  com- 
ply with  the  provisions  of  the  act  of  1887 
by  recording  Its  certificate,  and  therefore  the 
lease  in  question  was  void.  On  this  point  it 
Is  enough  to  say  that  It  was  a  de  facto  corpora- 
tion, acting  as  such  under  letters  patent,  and 
Its  charter  could  not  be  Impeached  collateral- 
ly. Cochran  v.  Arnold,  5S  Pa.  St  399;  Spahr 
V.  Bank,  91  Pa.  St  429;  Johnston  v.  Associa- 
tion, 104  Fa.  St.  394.  It  made  the  lease  In 
Its  corporate  capacity,  was  sued  as  a  corpora- 
tion, and,  though  this  action  is  In  tort  Its 
necessary  basis  is  in  the  rights  of  a  passen- 
ger by  virtue  of  the  contract  In  a  passage 
ticket  bought  from  the  railroad  as  an  acting 
corporation.  The  cases  cited  by  appellant 
are  not  In  conflict  with  this  setUed  principle. 
Guckert  v.  Hacke.  1S9  Pa.  St  303,  28  Ati. 
249,  was  an  action  against  Individuals  as 
partners,  and  they  sought  to  defend  on  a 
charter  of  Incorporation  Issued,  hut  not  re- 
corded until  after  the  contract  by  plaintiff 
with  defendants  personally.  It  was  held 
that  exemption  from  individual  liability  did 
not  begin  until  notice  of  the  incorporation 
was  given  by  recording  tbe  certificate  as  re- 
quired by  the  statute.  It  was,  however,  ex- 
pressly conceded,  referring  to  Spahr  v.  Bank, 
94  Pa.  St  429,  that  actual  knowledge  by  the 
plaintiff,  and  dealing  as  with  a  corporation, 
would  have  estopped  him,  notwithstanding 
tbe  failure  to  record.  Bank  v.  Growell,  177 
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Pft.  St  818»  89  AtL  ffitS,  was  aim  an.  acUos 
against  defendants  as  partners,  and  the  same 
rule  wav  applied  ^ain.  The  distinction  In 
tlie  cases  and  the  underlying  reason  are  tSras 
stated  by  the  late  Justice  Trnnk^  In  Eliot 
T.  Hhnrod.  106  Pa.  St.  668.  580:  ''When  a 
charter  of  Incorporation  has  been  actoally 
granted,  and  certain  persons  are  In  possesion 
of  the  rights  thereby  conferred,  though  the. 
charter  might  be  declared  void  by  the  court 
In  a  proper  proceeding,  Its  validity,  cannot  be 
determined  In  a  collateral  suit  Spahr 
Bank,  94  Pa.  St  429.  The  formation  of  a 
limited  partnership  as80clatl<m  Is  materially 
different  from  the  creation  of  a  corporation. 
Such  association  is  treated  In  the  statute  as 
a  partnerslilp,  which,  upon  the  performance 
of  certain  acts,  shall  possess  specified  rights 
and  Immunities.  •  •  •  When  they  are 
sued  for  debt,  and  claim  Imtnnnlty  founded 
on  such  statement,  It  Is  competent  for  the 
plalntitr  either  to  point  to  a  fatal  defect  on 
its  (ace,  or  to  prove  that  an  essential  requi- 
site, though  formally  stated.  Is  falsely  stat- 
ed." 

8.  The  last  point  made  by  appellant  Is  that, 
even  If  the  Pennsylvania  Traction  Company 
was  Incorporated,  the  lease  to  It  by  the  Co- 
lumbia &  Donegal  Railway  did  not  exonerate 
the  latter  from  liability.  But  such  a  propo- 
sition is  contrary  to  ail  the  established  rules 
of  law  in  regard  to  lessor  and  lessee.  The 
latter  steps  into  the  place  of  the  former,  Is 
substituted  for  him,  and  assumes  all  subse- 
quent liabilities  incurred  In  the  operation  of 
the  property  leased.  That  Is  the  very  ground 
on  which  It  Is  held  that  a  corporation  cannot 
lease  or  transfer  'any  part  of  its  franchises 
without  express  legislative  or  charter  author- 
ity. Nelson  V.  Railroad  Co.,  26  Vt  721.  If  a 
.lease  did  not  exonerate  the  lessor,  but  left 
his  liability  unaffected,  and  only  added  the 
liability  of  the  lessee,  no  one  could  possibly 
be  hurt  by  It,  or  have  any  standing  to  com- 
plain. It  is  conceded  that  a  franchise  is  a 
duty  imposed,  as  well  as  a  privilege  granted, 
by  the  state,  and  the  duty  cannot  be  avoided 
or  transferred  to  another  without  the  state's 
authority.  But  when  such  authority  is  shown, 
as  In  the  act  of  1887,  to  motor-power  com- 
panies to  assume  by  lease  the  operation  of 
passenger  railway  companies.  It  must  be  con- 
strued as  a  grant,  with  all  the  ordinary  attri- 
butes of  such  authority  between  lessor  and 
lessee,  unless  the  statute  or  the  contract 
makes  a  reservation  of  continuing  liability 
in  the  lessor.  Neither  la  alleged  In  the  pres- 
ent case.  Neither  Van  Steuben  v.  Railroad 
Co.,  178  Pa.  St  367,  35  AtL  992,  nor  Hanlon 
T.  Turnpike  Co.,  182  Pa.  St.  115,  37  AtL  943, 
have  any  t)eariDg  on  the  present  question. 
In  the  former  the  lessee  was  a  New  Jersey 
company,  and  It  was  held  that  the  statute  au- 
thorizing railroads  to  lease  their  lines  did  not 
extend  to  a  foreign  corporation;  and  in  the 
latter  It  was  said  that  there  was  no  evi- 
dence of  authority  to  make  the  lease.  The 
remarks  on  this  subject  must  therefore,  be 


taken  u  applied  to  the  rtmts  of  ffteti  tbea 
before  the  court  In  other  states  there  Is 
some  conflict  In  Qie  esses,  and  some  differ- 
ence of  opinion  among  ttte  text  writers  as  to 
the  weight  of  authority.  But  u  !>  'veil  said 
In  0  Thomp.  Corp.  8  SSStii.  after  stating  the 
admitted  rule  that  If  ^  lease  Is  not  TsUd. 
ttiere  Is  a,  contlnning  liability  of  the  lessor; 
"Some  of  the  courts  state  the  doctrine  loose- 
ly, without  any  apparent  regard  to  the  ques* 
tlon  whether  the  lease  was  lawful  or  unlaw- 
fuL  *  *  *  Bat  by  mnnlng  bade  thronfb 
the  decisions  of  these  conrts  on  the  sidiject 
It  will  generally  t»e  Cound  tiiat  In  thfe  first 
case  statbig  the  doctrine  stress  was  laid  on 
the  fact  that  the  legislature  had  not  author- 
ized the  railroad  company  to  assign  Its  fran- 
chises, or  devolve  Its  public  duties  upon  an- 
other person  or  corporation."  This  points 
out  clearly  the  source  of  most  of  the  conflict 
in  the  cases.  Two  of  them  are  specially  re- 
lied on  by  the  appellant,  and  were  cited  In 
Hanlon  v.  Turnpike  Co..  supra.  Nelson  v. 
Railway  Co..  26  Vt.  717,  and  Railway  Co.  v. 
Brown,  84  XJ.  S.  445.  In  the  former  it  no- 
where appears  that  the  lease  was  authorized 
by  law,  and  in  the  latter  the  railroad  was 
operated  Jointly  by  the  lessee  and  the  receiv- 
er of  the  lessor,  and  the  passage  ticket  which 
was  the  basis  of  the  action  was  issued  In  the 
name  of  the  lessor  company.  On  the  general 
subject,  see  Booth,  St  Ry.  Law,  i  425;  Pierce, 
B.  R.  283;  Patt  Ry.  Acc.  Law,  SS  130,  131; 
19  Am.  &  Eng.  Enc.  Law,  891,  note.  After 
consideration  of  both  views,  we  are  of  opin- 
ion that  the  settled  principles  of  law  and  the 
decided  weight  of  authority  are  In  favor  of 
the  rule  that  where  a  lease  Is  duly  author- 
ized by  law,  there  Is  no  further  liability  of 
the  lessor  for  negligence  of  the  lessee  In  the 
operation  of  tiie  road.  Judgment  affirmed. 


(192  Pa.  flt  610) 

TAFPSIB  T.  SUNLIGHT  OIL  A  GASO- 
UNB  CO. 

(Sapreme  Court  of  Pennsylvania.  Oct.  6,  1899.) 

PRINCIPAL  AND  AGENT— CONTRACT  BY  AOBNT 
—LIABILITY  OF  PRINCIPAI^  TOR  BRBACU. 
An  agent,  by  altering  a  contract  for  tnr^ 
nishing  oil,  previously  ^med  by  his  principal, 
TOOcured  the  acceptance  of  a  costomer  to  supply 
aim  for  a  year  at  a  certaia  price.  The  prina- 
pal,  after  8ui)plying  oil  for  a  time,  refused  a 
further  compliance,  the  price  of  <ril  having  ad- 
vanced, and  the  customer  sued  for  damages  for 
the  breach.  Beld  that,  in  the  absence  of  evi- 
dence showing  that  the  agent  exceeded  his  an- 
tbority,  the  principal  was  bound  to  supply  the 
oil  required  by  the  customer  accordlog  to  the 
contract. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia conniy. 

Action  by  William  E.  Tapper  against  the 
Sunlight  Oil  &  Gasoline  Company  for  breach 
of  contract  to  supply  plaintiff  with  gas<^lne. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

Walter  C.  Rodman,  for  appellant  Alex- 
ander &  MagUl,  for  f4>pellee. 
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UeOOIiLUM.  J.  The  contract  In  qaestioa 
to  In  the  words  and  figures  following,  to  wit: 
"Philadelphia,  januaiy  3.  189S.  We  agree  to 
from. ..  .toi  1 1  ibblBi  por  wwb 
famish  70a  your  supply  of  7S  gasoUne^for 
the  year  1896  at  7  cents  per  gallon.  Deliver- 
ed at  No.  428  N.  64th  street  Empties  to  be 
returned  at  95  cents  each.  Sunlight  Oil  & 
OasoUne  Co.,  H.  Livegay,  Mgr.  &  Treas. 
Accepted:  W.  D.  Tapper."  In  the  negotia- 
tions which  resulted  In  the  contract  Induded 
herein,  the  defendant  was  represented  by  Its 
agent  employed  to  sell  Its  gasoline.  The  pa- 
per presented  to  the  plaintiff  by  the  agent  of 
the  defendant  was  not  a  completed  contract, 
although  it  was  signed  by  the  latter.  It  was 
an  offer  to  furnish  to  the  former  his  supply 
of  75  gasoline  for  a  time  and  on  terms  spec- 
ified therein.  There  were  two  blauk  spaces 
In  It,  through  which  spaces,  and  five  words 
In  dose  proximity  to  them,  a  line  was  drawn 
by  the  agent  This  was  followed  by  an  ac- 
ceptance from  the  plaintiff  of  the  offer  as  It 
then  stood.  If  the  action  of  the  agent  in 
drawing  the  line  aforesaid  was  within  the 
scope  of  his  authority,  the  plalntlfTs  accept- 
ance of  the  offer  constituted  his  contract  with 
the  defendant;  and  If  the  agent  exceeded  his 
authority  In  this  particular,  and  his  act  was 
ratified  by  his  principal,  the  result  would  be 
the  same. .  As  the  defendant  made  no  objec- 
tion to  compliance  with  the  terms  of  the  con- 
tract before  there  was  an  advance  In  the  prlce 
of  gasoline,  it  may  be  fairly  Inferred  that 
the  real  ground  of  Its  refusal  to  comply  with 
Its  contract  was  the  appreciation  In  the  mar- 
ket value  of  the  article  it  bad  previously 
agreed  to  furnish  the  plaintiff  for  the  period 
of  one  year.  It  may  be  noted  here  that  the 
contract  was  in  duplicate,  each  party  to  it 
having  a  copy  of  it  and  knowledge  of  its 
terms.  The  uncontradicted  testimony  show- 
ing that  the  copies  delivered  to  the  parties 
by  the  agent  of  the  defendant  were  precisely 
alike,  and  there  being  no  averment  or  claim 
of  any  alteration  by  him  In  either  of  them, 
the  Inference  is  that  the  erasure  of  the  line 
drawn  by  him  as  hereinbefore  stated,  and 
the  Insertion  of  the  words  written  over  or 
above  It  was  the  work  of  his  principal.  An- 
other noticeable  fact  in  connection  with  the 
case  is  that  the  defendant  has  offered  no  evi- 
draoe  showing  that  its  agent  exceeded  his 
authority',  or  i^oduced  on  the  trial  the  altered 
copy  of  its  contract  exhibited  to  the  plaintiff, 
In  Jnstlflcatlon  of  its  refusal  to  furnish  the 
sasoline  as  It  had  agreed  to  do.  To  the  facts 
already  referred  to  herein  we  may  add  the 
further  fact  that  the  defendant  did  not  notify 
the  plaintiff  of  its  Intention  to  limit  Its  sale 
of  gasoline  under  Its  contract  with  him  to  12 
barrels  a  week  until  the  5th  of  June,  1895, 
when  gasoline  had  advanced  to  12  cents  per 
gallon. 

The  only  conclusion  deduclble  from  the 
uncontradicted  evidence  In  the  case  Is  that 
ttie  contract  contained  herein  correctly  ex- 
presses the  igreement  and  understanding  of 


the  parties  to  It  Sy  It  the  defendant  was 
bound  to  furnish  the  plaintiff  with  the  gas- 
oline he  might  require  in  his  business  during 
the  year  1896,  and  to  pay  to  him  8&  cents  for 
each  empty  barret  returned.  On  the  other 
hand,  the  plaintiff  was  bound  to  return  to  the 
defendant  each  empty  barrel  at  the  price 
aforesaid,  and  to  pay  for  the  gasoline  for- 
nished  him  at  the  ra&  specified  in  the  con- 
tract The  respective  obligations  of  the  par- 
ties were  not  Impaired  or  in  any  wise  affect- 
ed by  the  rise  or  fall  in  the  market  of  the 
price  of  the  article  to  which  their  contract 
related;  and  probably.  If  there  had  been  no 
change  In  the  market  value  of  the  article, 
each  party  would  have  been  satisfied  with  the 
contract  by  which  they  were,  respectively, 
Iwund.  We  have  carefully  examined  and 
considered  alt  the  specifications  of  error  In 
the  case,  and  are  of  the  opinion  that  there 
is  nothing  In  any  of  tbem  which  would  jus- 
tify a  reversal  of  the  judgment  Judgment 
affirmed. 


092  Fa.  St  «26) 
In  re  OBNE'S  ESTATB. 
Appeal  of  HAMILTON  eC  at 
(Snpreme  Court  of  Pennsylvania.    Oct  6; 
1898.) 

PATmNT--PRraUUP110N— BXBXIDTORS. 

1.  The  only  debt  of  testatrix,  whose  estate 
was  a  coDsiderable  one,  being  paid  by  her  exec- 
utor, will  be  presumed  to  have  been  paid  with 
her  mosey,  not  his. 

2.  Where  an  execntor,  to  whom  testator  gave 
certain  shares  of  stock  for  life  onlj,  pledges 
them  as  secaritv  for  his  debt  his  property  is 
rightly  used  by  his  executor  In  paying  Die  debt 
and  releasing  the  stock. 

Appeal  from  orphans'  court,  Philadelphia 
county. 

In  the  nuitter  of  the  estate  of  James  D. 
Ome,  deceased.  From  a  decree  dismissing 
exceptions  to  the  repofrt  of  the  auditor  on  the 
accounting  of  Dwight  Pratt  executor,  Bmlly 
V.  Hamilton,  formerly  Ome,  and  the  tlnl<m 
Trust  Company,  guardian  of  minor  children 
of  James  D.  Om^  appeal.  Affirmed. 

John  O.  Johnson,  for  appellant  John  C 
Bell,  for  appellee. 

DBAN,  J.  James  D.  Ome,  of  Philadelphia, 
died  on  the  Slst  of  July,  1894,  leaving  a  wlU, 
of  which  he  v^inted  Dwight  Pratt,  his 
n^bew,  of  Springfidd,  Mass.,  and  Henxy  S. 
Lee,  executors.  Lee  having  declined  to  ac- 
cept Pratt  acted  as  sole  executor.  The  tes- 
tator left  to  ills  widow,  Emily,  such  share 
of  his  estate  as  would  pass  to  her  under  the 
Intestate  laws,  and  the  remainder  to  his  three 
children.  For  some  years  before  his  death  be 
bad  been  a  manufacturer  of  hosiery  In  a 
small  way,  and  the  stock  and  capital  In  tbim 
business  made  up  the  larger  part  of  his  es- 
tate. One  James  H.  MUlfaouse  had  been  em- 
ployed by  him  to  assist  In  conducting  his  bnsi- 
nesB.  The  executor  filed  an  Inventory  of  the 
assets  of  the  business,  amounting  to  $18r 
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M7.47.  Asainst  this  Qiere  were  ontatandli^ 
billB  ot  over  $6,000,  leaTlng  the  net  TfUtie 
f6,69S.56.  There  b^ng  conslderaUe  unwork- 
ed  material  <m  band,  and  the  execntor  being 
(Mf  opinion  that  the  business  would  aell  better 
If  kept  up  aa  a  going  concern,  with  the  aaalst* 
ance  of  MUlhonae,  and  .with  the  coniKnt  of 
the  widow,  he  contlnned  the  business  for 
Dearl7  a  year  a,ttex  the  deatii  of  the  owner, 
and  then  sold  the  entire  assets,  stock  on  hand, 
machinery,  and  book  acconnts  to  Mimioaae 
for  $12,000.  The  proposltlcm  to  pnrcibase  at 
that  figure  came  from  Mlllhonae,  and  was 
only  accepted  after  a  conference  with  the 
widow,  who  had  first  Indicated  a  desire  -  to 
purchase  hersrif,  but  afterwards  declined. 
During  the  whole  period  of  conducting  the 
business  by  the  executor  all  the  accounts 
were  kept  by  the  Real-Estate  ntte  Insurance 
&  Trust  Company  of  Philadelphia,  which 
company  was  snrety  for  the  executor,  he  be- 
ing a  nonresident  of  this  state.  These  ac- 
counts, although  bank  accounts,  nevertheless 
showed  faUy  all  the  receipts  and  payments 
In  the  business.  What  were  properly  the 
executor's  acconnts  had  been  destroyed  by 
an  accident,  but  substantially  they  were  sup- 
plied  by  the  books  of  the  trust  company.  The 
executor  having  filed  his  first  and  final  ac- 
count, many  exceptions  were  filed  thereto  by 
the  widow  and  children.  An  auditor  was 
appointed  to  hear  and  dedde  on  exertions 
and  make  distribution.  It  was  sought,  in  the 
hearing  before  him,  to  surcharge  the  executor 
with  the  difference  between  the  Inventory 
filed  and  the  price  accepted  on  the  sale  to 
Mlllhouse,  $1,347.47;  also,  an  alleged  profit 
of  $7,000  in  the  bu^nesa  while  It  was  carried 
on  between  the  death  of  testator  and  the  sale; 
a  claim  paid  Mlllhouse  of  $706  for  salary; 
the  costs  of  audit;  and  certain  railroad  trav- 
eling expenses  the  executor  had  taken  credit 
for.  It  was  further  claimed  that  $1,914.37 
commission  charged  by  the  executor  should  be 
stricken  from  the  account;  and,  further,  that 
he  should  be  charged  with  the  sum  of  $0,850, 
the  proceeds  of  certain  bonds  sold  by  bim, 
and  appropriated  to  the  payment  of  a  note 
of  $9,100,  made  and  delivered  to  the  SiHing- 
fleld  Savings  Institution  by  testator,  and  for 
which  he  had  pledged  as  collateral  76  shares 
of  the  capital  stock  of  the  New  York,  New 
Haven  &  Hartford  Railroad.  The  auditor, 
after  a  full  hearing,  overruled  all  the  excep- 
tions, and  his  report  was  confirmed  by  the 
court  We  now  have  this  appeal  by  the  ex- 
ceptants, who  prefer  87  assignments  of  error, 
grouping  them  In  their  argument  In  five  prop- 
ositions. 

Bxcept  as  to  the  fifth,  we  find  nothing  call- 
ing for  notice  or  discussion  by  us,  not  that 
the  first  four  embrace  nothing  of  merit,  or 
that  they  are  whoUy  groundless,  but  because 
they  depend  almost  wholly  on  questions  of 
fact  passed  upon  by  the  auditor  and  the  court 
below.  These  &cts  are  found  against  the 
appellants.  Whether  correctly  or  not,  there 
was  nfflctoot  evidence  to  sustain  them.  As- 


smnlng  them  to  be  a«  fwmd,  fbn  legH  ud 
equitable  conduaions  drawn  from  them  by  the 
auditor  ought  to  follow;  and,  were  there 
nothing  further,  we  might  well  afflim  the  de- 
cree, on  ^  clear  and  conrtndng  opinions  of 
the  auditor  and  the  court  below.  But  the  an- 
swer to  tiie  question  raised  by  the  fifth  i»op- 
osltlon  ot  appellants  was  not,  at  the  argu- 
ment nw  on  a  first  pemsal  of  the  pap^  boc^ 
so  obvious  as  that  to  the  Receding  fbnr. 
Therefore  we  have  given  It  farther  examina- 
tion and  notice.  That  proposltioD  is  as  fol- 
lows; "The  76  Glares  of  New  Torfe,  New 
Haven  &  Hartford  Railroad  Company  stodc, 
which  at  the  decease  of  Ome  stood  In  flie 
name  of  the  Springfield  Savings  Institution 
as  collateral  security  for  a  note  of  |9,10(X 
signed  by  Ome  faidlvldually  and  as  executor, 
should  have  been  used,  In  the  flrat  Instance, 
In  liquidation  of  that  note,  and  should  not 
have  been  delivered  to  the  three  children  who 
took  under  the  will  of  Ome's  mother  clear  of 
the  pledge."  It  appears  that  James  D.  Ome, 
the  testator,  was  a  son  of  Lucy  O.  Ome,  of 
Springfield,  Mass.  She  died  In  1867,  leaving 
a  will  of  which  she  appointed  her  son  James 
executor.  By  this  will,  after  specific  bequests, 
she  gave  to  her  son  all  the  residue  of  her 
estate  for  life,  and  at  his  death  directed  It 
should  go  to  his  children,  Clara,  Lucy,  and 
James.  At  her  death,  the  mother,  along 
with  other  stock,  owned  76  shares  of  New 
York,  New  Haven  &  Hartford  Railroad  Com- 
pany stock,  which  was  part  of  her  residuary 
estate.  She  had  borrowed  on  her  promissory 
note  from  the  Springfield  Savings  Institution 
$12,000,  and  had  pledged  the  76  shares  as  col- 
lateral for  the  loan,  which,  at  ber  death,  was 
unpaid.  James  D.,  as  execntor,  gradually 
paid  off  this  loan,  so  that,  hi  about  four  years 
after  bis  mother's  death,  the  debt  was  entire- 
ly extinguished.  The  collateral,  being  thus 
discharged  fn»n  the  Hen  of  the  pledge,  at 
once  became  an  unincumbered  part  of  the 
residuary  estate  of  the  mother,  In  the  bands 
of  her  son  and  execntor.  He  was  entitled,  by 
the  terms  of  the  will,  to  a  life  interest  In  the 
stock,  and  It  went  into  his  possession  as  ex- 
ecutor. Then,  Immediately  after,  he  com- 
menced borrowing  from  the  same  bank  on 
notes,  pledging  the  stock  as  collateral.  At 
his  death  he  owed  the  bank  $9,100,  for  which 
the  stock  stood  pledged.  The  notes  were  signed 
by  him  Indlvldnally  and  as  execntor  of  Lucy 
O.  Ome.  The  money  borrowed  was  used,  ac- 
cordlDg  to  hla  own  statemoit  to  Mr.  Pratt, 
made  when  he  asked  him  to  permit  the  Inser- 
tion of  his  name  as  one  of  the  executors  of 
bis  will,  partly  In  carrying  on  his  business 
in  Philadelphia,  and  partly  In  the  purchase  of 
bonds  of  the  New  York,  New  Haven  &  Hart- 
ford Railroad  Company,  for  which  stockhold- 
ers had  the  right  to  subscribe.  At  his  death, 
he  had  In  his  possession  these  bonds  to  the 
value  of  $9,860,  which  the  executor  sold,  and 
appropriated  the  proceeds  in  payment  of  ttie 
note,  thus  again  releasing  the  76  shares  of 
stock  from  pledge.   The  Ufe  estate  of  Ome 
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In  thia  stock  bavlng  terminated  hy  hli  deatb, 
the  executcff  diUrered  It  to  the  executor  of 
hacj  O.  Orne  lor  fal«  (Jamei')  children,  to 
whom  It  had  twen  bequeathed  by  his  mother. 

The  clahn  made  by  appdlanti  before  the  av^ 
ditor  and  hrae,  in  etEect,  Is  that  the  stock  was 
In  fact  pledged  by  Lncy  6.  Orne  In  her  life- 
time tor  her  own  debts;  vhlch,  In  sobstance, 
through  all  the  snbsequent  renewals,  contin- 
ued' the  lame  debt,  until  James  D.  Ome's 
death.  Apparently,  tn  the  face  of  the  papers, 
this  cpntoitlon  is  plauslbl&  The  same  76 
shares,  first  pledged  by.  iur,  tonalned  In  the 
possession  of  the  aame  bank,  with  a  transfer 
to  It  as  collateral.  The  note,  after  the  moth- 
er's  death*  was  signed,  **James  D.  Orne,  ISx- 
ecntor  of  liocy  6.  Oma,*'  and  by  James  D. 
Orne.  Bid  the  papers  are  the  sub^fect  of  ez- 
planatlon.  Henry  S.  Lee,  treasurer  of  the 
Savings  InBtltutI(Hi,  and  ime  of  the  executors 
of  Lacy  G.  Orne,  testifies  podtirely,  with  the 
books  of  the  lunk  b^re  him,  that  lier  note 
of  ¥12,000  was  paid  off  gradually  by  her 
executor,  James  D.  Om^  tlie  last  payment  of 
900  beli^  made  on  the  5th  of  June,  18^  more 
than  two  years  bef<m  James  D.  Ome's  death. 
The  evidence  does  not  show  from  what  source 
the  money  came  to  pay  the  note,  but  as  It 
was  M.  debt  of  Lncy  G.  Orne,  sa  tier  estate 
was  a  cmslderable  one.  as  she  owed  no  other 
debts  at  her  death,  and  as  It  was  paid  her 
execntw,  the  presumption  is  it  was  paid  with 
money  belonging  to  her  estate.  Being  re- 
leased, the  stodc  at  once  passed  hato  the  pos- 
session  of  the  executor*  James  D.  Ome,  who 
IndlTldually*  by  his  own  mother's  will,  had  In 
It  a  life  estat^  which  would,  at  least,  equal 
the  income  from  tbB  stock.  With  the  tlUe 
to  the  stock  In  tiut  sl^tUra,  and  he  having 
the  possession,  he  at  once  commenced  pledg- 
ing It  for  loans  to  himself,  and  continued  so 
to  do  until  bis  death.  There  la  no  evidence 
that  he  thweafter  borrowed  one  dollar  upon 
it  for  Us  mottier's  estate.  On  the  contrary, 
there  Is  the  evidence  of  his  own  admissions 
that  he  borrowed  for  himself,  and  used  the 
money  for  his  own  purposes,  to  the  amount 
of  9M0(^  which  debt  was  unpaid  when  he 
died.  It  Is  wholly  tanmaterlal  that  he  had 
no  autluri^  as  aecntor.  or  as  a  life  bene- 
ficiary, to  thus  pledge  the  stock,  or  that  the 
bank  had  no  authority  to  accept  it  as  a 
idedge,  as  against  the  children  to  whom  It 
waa  bequeathed  by  their  grandmother.  That 
Is  not  the  point  now.  The  learned  auditor, 
on  ample  evidence,  which  he  fully  sets  out, 
has  found  the  debt  for  which  the  stock  was 
pledged  at  the  death  of  James  D,  Ome  was 
solely  his  debt  This  being  the  <aae,  It  was 
the  duty  of  his  executor  to  pay  this  debt  as 
he  did  do.  and  thai  hand  over  the  76  shores 
of  stodk,  as  he  did  do.  to  the  executor  of  Lncy 
G.  Ome,  to  be  disposed  of  as  her  will  directs. 
That  the  eucntor  of  James  D.  sold  the  rail- 
road bonds  to  pay  this  debt  Is  not  material. 
They  were  unquestionably  his  own  bonds,  and 
the  executor  had  a  right  to  make  that  use  of 
them,   niat  th^  were  not  included  tn  the 


Inventory  was  a  mere  mistake^  which,  at  the 
soggestlon  of  the  encutor  himself,  was  cor- 
rected. All  the  astignments  of  error  are  over- 
ruled, and  the  decree  of  the  court  below  Is 
affirmed,  at  costs  of  appellants. 


Ott  Pa.  St.  45) 
In  re  KELLT*S  B8TATD. 
Appeal  of  FIDELITY  INSURANCE,  TRUST 
&  SAFE-DEPOSIT  CO. 
(Saprenie  Conrt  of  Penntylvaida.    Oct  9, 
1800.) 

WILLS— CONSTRUCTION— DIBTRIBtmON  (W 
E8TATB. 

Testator  directed  hia  estate  to  be  held  In 
tmst  for  tbe  bene&t  of  his  brother  and  slater, 
declaring  that  they  "shall  receive  the  iocoine 
•  *  •  absolutely  and  the  survivor  of  them, 
with  power  to  them  or  the  smrrlvor  of  them  to 
devise  bf  any  last  will  and  testament  they  or 
either  of  them  may  choose  to  make."  Both 
beneficiaries  snrvlvea  the  testator,  and  the  broth- 
er died  testate  as  to  liia  interest.  HeJ4,  that  the 
Intention  <a  the  testator  was  to  divide  the  in- 
oome  eqoally  between  the  brother  and  alster 
during  life,  and  on  the  death  of  either  the  sur- 
vivor was  to  receive'  the  entire  income  until  ' 
death,  when  tbe  principal  of  each  was  to  be  dis- 
tributed OS  directed  by  will. 

Appeal  from  orphans'  court  PbHadelphla 
county. 

Proceeding  tn  the  estate  of  Joseph  Kelly, 
deceased.  From  a  .decree  of  tiie  orphans' 
court  in  bank,  modifying  the  decree  of  the 
auditing  Judge  as  to  the  distribution  of  tbe 
fund  comprising  the  estate,  tbe  Fidelity  In- 
surance, Trust  &  Safe-Deposit  Company,  trus- 
tee of  tbe  win  of  the  deceased,  appeals.  Be- 
Tersed.  - 

The  following  is  the  opinion  of  tbe  court 
below  (ASHMAN,  J.): 

"The  testator  gave  his  estate  to  the  exec- 
utor, in  trust  for  the  benefit  of  bis  brother 
and  tiater,  and  partiouiarlsed  the  tmst  as  f(d- 
lows:  'To  collect  and  receive  the  Income  of 
my  estate^  and  upon  the  receipt  thereto  to 
pay  over  the  same  Into  the  hands  of  my 
brother  and  my  sister,  or  their  duly  author- 
ized agent  or  attomey.  I  hereby  declare  It 
is  my  win  that  my  brother  and  my  sister  shall 
receive  the  income  of  my  said  estate  abso- 
lutely and  the  survivor  of  them,  with  power 
to  th^  or  the  survivor  of  than,  to  devise 
by  any  win  or  testament,  they  or  either  ot 
them  ibay  choose  to  make.'  The  brother  and 
sister  survived  the  testator.  The  brother  has 
since  died,  leaving  a  will  by  whl<di  he  dis- 
posed of  his  Interest  In  this  estate. 

"Two  rules  ttf  constraction  suggest  tiwm- 
selves  in  any  consldemtlon  which  may  be 
given  to  the  wIU  of  the  testatw.  One  is  timt 
a  gift  of  Income  indefinitely,  with  no  disposi- 
tion over  of  principal,  la  an  absolute  gift  of 
the  entire  estate.  This,  (tf  course,  la  subject 
to  the  qualification  that  nothing  in  tlw  con- 
text ot  the  will  shall  disclose  a  contra^  pmv 
pose.  The  gift  here  is  of  that  character. 
!nuit  it  is  for  life  can  be  Inferred  only  from 
the  use  of  Qte  word  'survivor*  and  &ian  tbe 
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accompanying  trnst  The  otbet  rule  Is  that 
when  a  death  l8  spoken  of  or  Implied,  wlthoat 
any  -wotAa  ct  limitation  aa  to  time,  It  shall 
be  taken  to  be  a  death  before  the  testator,  so 
ttaat  the  snrrlTor  In  Oils  cAse  would  be  the 
legatee  who  sfaonld  be  Uvlns  at  that  time. 
Both  rules  favor  the  resting  of  estates,  and, 
If  both  shall  be  held  to  hare  operated  here, 
the  estate  would  rest  in  equal  shares  at  the 
death  ol  the  testatw  In  the  sister  and  broth- 
w  If  they  should  ontUve  the  testator,  w  In 
one  of  them  absolutely  It  only  <Hie  should  snr- 
Tlve  him.  The  power  of  sppolntmmt  would 
follow  the  gifts,  and  would  be  exercisable 
equally  by  both  legatees  If  both  should  be 
Itrlng  at  the  death,  or  by  the  inrrlvw  alone 
If  only  one  should  surrlrek  The  rules  are 
admlrsUe  in  their  ^^dty;  they  favor  ttie 
Testing  of  estates;  and  the  rule  aa  to  surrlv- 
onh^  prerents  the  dltfnherltlng  ot  Issue  who 
may  be  bom  between  the  death  of  the  tea* 
tator  and  the  death  of  the  flest  taker.  The 
questUm  now  is  whettwr  their  adoption  wHl 
thwart  the  aE^mm^t  general  sdieme  of  the 
wUL  It  Is  admitted  that  the  effect  of  any 
role  of  construction  of  wills  la  often  to  sac- 
mice  m  particular  Intent  In  order  to  sobserre 
the  larger  and  controlling  purpose  of  a  tes- 
tator. His  general  intent  may  be  to  give  the 
whole  estate  to  certain  devisees,  but  the  gift 
may  be  clogged  with  limitations  which  are 
Inconsistent  wltii  an  flibsoluto  Interest  To 
effectuate  the  ultimate  puhkmo  where  that 
purpose  Is  clear,  the  court  will  vest  a  fee  hi 
the  first  taker,  and  will  strike  down  a  trust 
which,  by  reuon  of  that  vesting,  baa  be- 
come useless.  The  argument  in  snppc«t  of 
tiie  aitpUcatlott  to  this  wtU  of  the  rule  relat- 
ing to  survivorship  Is  unquestionably  strong. 
It  is  true,  ss  Mitchell,  X,  observed  In  Woelp- 
pex's  Appeal,  126  Pa.  St  562,  17  Atl.  870, 
Oat  no  rule  of  construction  Is  settled  in  the 
sense  tiiat  it  must  be  finbendlngly  applied  to 
all  cases.  But  there  are  eases  In  whidi,  to 
cast  an  rules  aside,  will  be  to  fish  fw  the 
testator's  Intent  without  a  line.  The  embar- 
rassments whldi  may  «isne  are  shown  by 
the  conflicting  claims  which  were  put  forward 
by  the  several  parties  In  tills  case.  The  sis- 
ter set  up  ber  rl^t  to  the  entire  estate,  <m 
the  ground  that  the  Burrlvorshlp  referred  to 
the  death  of  the  first  taker,  and  that  the  gUt 
was  then  of  tiie  whole  Income  for  Ute,  with 
power  of  anwintment  to  the  survivor,  and 
that  the  trust,  being  a  dry  one,  was  executed. 
She  submitted  as  an  alternative  proposlticm 
that  the  power  'to  tbem  or  Qie  survivor  of 
them  to  devise'  must  be  exerdsed  by  a  Joint 
win,  and,  in  default  tiiereof,  then  only  by  the 
survivor.  The  trustee  ctmtended  that  each 
l^atee  had  a  power  of  appointment,  and  that 
tiie  win  ot  the  deceased  donee  must  be  post- 
poned bt  its  operation  until  the  death  ot  the 
snrvivlug  donee. 

"An  of  tliese  tiieorles  refer  the  snrvivor- 
ship  to  tiie  death  of  the  fint  taker.  The  first 
gives  the  ^rvlvor  the  whole  Income  for  life, 
and  the  iole  right  to  appoint  the  whole  prin- 


cipal, and  It  Ignores  tiie  authority  to  each  to 
appoint  contsdned  in  the  ^rase,  'by  any  wlU 
or  testament  tfa^  or  eitber  of  them  may 
choose  to  make.'  The  second  Involves  the  ex- 
ecnU(m  of  a  Joint  will,  with  presumably  a 
Joint  power  of  revocation,  but  with  no  power 
of  revocatifu  on  the  part  of  the  survivor. 
The  third  deprives  the  l^atee  who  falla  to 
aramlnt  of  any  share  in  the  ^ncipal  of  the 
estetei  and  Is  open  to  the  Inference  timt.  if 
tiie  survivor  makes  no  win,  the  wIU  of  the 
first  taker  will  carry  the  whole  estate.  In 
9in>osltlon  to  tiiese  demands,  the  representa- 
tives of  the  deceased  brother  daim  that  'sur- 
vivor' related  to  the  date  of  the  testatw's 
death;  that,  if  but  one  survived  tiiat  event, 
such  survivor  would  take  the  entirety;  and 
that  If  both  survived,  each  would  share 
equally  In  the  income,  and  each  would  be 
vested  aa  to  his  portion  wltii  the  power  of 
testamentary  appointment  This  proposition 
bss  more  than  tiie  merit  of  plainness;  It 
irorks  eqaallty  between  the  legatees,  and  it 
protects  the  issue  of  the  brother  from  disin- 
heritance in  ta.Yat  ot  the  sister  who  survives. 
It  assumes  that  the  testator  had  In  mbid  a 
survivorship  at  tiie  period  ot  bis  deatb.  It 
is  safe  to  say  ot  the  rule  wlUdi  favws  ttiat 
period  fliat  It  Is  a  settied  prindito  ot  oon- 
stmction.  Oripps  Wolcott,  4  Hadd.  U,  dis- 
turbed It  in  England,  but  it  has  been  steadily 
adh««d  to  In  Pennsylvania.  It  was  dedar* 
ed  to  be  binding  In  Johnson  v.  MortMi,  10 
Pa.  St.  24S,  decided  in  1849,  and  the  new  and 
(^poring  doctrine  was  said  by  Btnmg,  J.,  in 
Ross  V.  Drake,  87  Pa.  Bt  878,  In  1860,  to  have 
beoi  repudiated.  Woelpper'i  Appeal,  126  Pa. 
St  562,  17  AtL  Sno,  Is  so  far  from  supersed- 
ing tiie  rule  that  Mltdidl,  J.,  expressly  con- 
cedes that  the  phrase,  "surviving  brothers 
and  sister,"  means  survivors  at  tlie  deatii  of 
the  testator,  and  shall  be  so  construed,  unless 
It  Clearly  iy>pears  that  tiie  testator  meant  It 
to  refer  to  a  dilferent  period.'  In  that  case 
the  contrary  Intent  was  so  manifest  tiiat  tiie 
master  to  whom  tiie  qnestitm  bad  been  refer- 
red declared  that  It  was  impossible  to  read 
the  wiU  without  conclnding  that  the  testator 
meant  the  period  of  survivorship  to  be  the 
death,  not  of  hlmselt  but  of  tiie  first  takers. 
Notwithstanding  tills  admission,  he  yidded 
to  what  he  deemed  fiie  Inflexibility  ot  the 
rule,  and  was  reversed  by  the  court  and  by 
the  suiweme  court  Tbe  Inquiry  whether  tiie 
testator  could  have  meant  by  •survivor'  one 
who  should  die  before  him,  which  waa  made 
in  the  present  case,  waa  also  pn^ounded  to 
this  court  in  Se  BeU's  Estate,  5  I^  Dist  B. 
421*  where  flie  rule  In  question  was  adopted, 
not  because  it  was  unyleldlim,  but  because 
It  answered  to  the  general  tenor  and  scope 
of  the  wUL  The  difficulty  which  confrmta 
us,  however,  Ues  In  tiie  power  of  sppolntment 
which  was  a  useless  adjunct  to  the  gift  of  an 
absolute  estate  snd  In  the  trust  wblcb  was 
equally  useless,  nnless  It  wu  meant  to  up- 
hold the  interesta  of  the  appointees.  U  a 
place  for  these  sppliances  can  be  found  In 
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the  plan  of  Om  testator,  Omj  moBt  be  retain- 
ed. The  peculiar  pliraseology  onplcgred  hj 
the  testator  has  no  counterpart  that  we  can 
And  In  any  pobllahed  testament. 

"Words  which,  bare  come  to  be  regarded 
as  technical  ere  used  apparency  without  any 
knowledge  of  their  technical  force,  and  the 
"»**"*"g  which  might  be  ascribed  to  'and  the 
snrrlTor,'  In  the  first  clause,  Is  clouded  by 
Ha  the  surrlror,'  In  the  next  clause.  But,  be- 
neath Its  obscurities  ot  expression,  the  audit- 
ing Judge,  we  think,  has  reached  the  actual 
meaning  of  the  testator.  Under  the  bell^ 
that  his  brother  and  sister  would  outlive  blm. 
tbe  testator  gave,  or  Intended  to  give,  to  each 
an  equal  share  In  the  Income  of  his  estate, 
and,  on  the  death  of  either,  the  whole  Income 
to  the  survlTor  for  life;  and  he  coupled  with 
these  gifts  a  power  of  appointment  of  the 
principal  by  each,  of  his  or  her  share,  with  a 
possible  power  of  appointment  of  the  whole 
estate  by  the  surrlTor  in  case  the  first  taker 
ahonld  fail  to  fq>polnt;  and  he  created  a 
trust  to  protect  the  future  Interests.  If  this 
Tiew  is  correct,  the  fund  was  properiy  award- 
ed to  the  trustee. 

"PBNROSfi,  J.  (concurring).  In  the  Inter- 
IsretaUtui  of  writings,  as  has  often  been  said, 
"tiie  court  li  bound  to  give  effect  to  every 
word  without  change  or  rejectiou,  if  any 
effect  can  be  given  not  inconsistent  with  tbe 
general  effect  of  the  whole  Instrument'  (Con- 
atantine  v.  Gonstantiue,  6  Ves.  102);  and  'all 
mere  technical  rules  of  construction  must  give 
way  to  the  plainly-expressed  Intentton  of  the 
testator.  If  that  intention  Is  lawfnL'  (Becfc*s 
Appeal,  78  Fa.  St  436). 

"Tbe  win  in  the  case  now  before  us  gives 
the  testator's  estate  to  the  accountant,  in 
trust  for  his  brother  and  sister,  directing  the 
trustee  to  collect  and  receive  the  Income  and 
pay  It  to  the  beneficiaries,  *or  their  duly-au- 
thorized ^ent  or  attorn^,*  with  no  limitation 
as  to  continuance  and  no  gift  over.  Stand- 
ing by  Itself,  this,  of  course,  would  entitle 
the  brother  and  sister,  who  were  under  no 
disability,  to  the  absolute  ownership;  but 
thwe  Is  added,  'I  hereby  declare  it  Is  my 
win  that  my  brother  •  •  •  and  sister 
*  *  *  shall  receive  the  Income  of  my  said 
estate,  and  the  survivor  of  them.'  The  plain 
meaning  of  this  Is  that,  while  the  estate  Is 
given  exclusively  to  the  brother  and  sister, 
they  are  to  have  It  sub  modo,— that  Is,  at  tbe 
death  of  elthw  all  the  income  to  be  paid  to 
tbe  survivor;  and,  to  accomplish  Ihls,  tbe 
creation  of  a  trust,  which  otherwise  would  be 
Invalid,  had  a  recognized  legal  purpose.  Hie 
brotber  having  died,  the  trust  must  be  contin- 
tied  as  to  the  half  of  the  principal  ultimately 
belonging  to  his  estate  and  passing  under  his 
will.  In  order  that  the  Income  may  be  paid  to 
flie  sister,  who  still  survtves,  tbe  principal 
being  thus  protected  In  the  meantime;  but 
u  tbe  sister's  half  of  the  prlncliial  Is  now 
fteed  from  any  right  <m  the  lurt  of  the  broth- 
er, and  aba  akme  !■  Interested  In  that  part 


of  the  estate,  tiM  trust,  so  far  as  It  Is  con- 
cerned, operates  simply  as  a  purposeless 
stralnt  upon  her  ownership,  which  cannot  be 
permitted.  Qtaj,  Perp.  SS  119.  120. 

"niere  is  nothing  In  what  follows  the  p(o- 
Tlalon  for  payment  of  IncMue  to  tbe  brother 
and  sister  'and  the  survivor'  to  diange  ttxe 
result,  viz.  the  words,  'with  power  to  them 
or  the  survivors  of  them  to  devise  by  any 
will  and  testament  they  or  either  of  them 
may  choose  to  make.'  Where  a  gift  Is  ex^ 
pressly  restrained  to  a  life  estate,  with  power 
bt  tbe  donee  to  appoint  by  will,  the  life  estate 
Is  not  enlarged  by  reason  oi  the  power;  but 
if  the  limitation  is  without  restriction  as  to 
duration,  and  there  Is  added  a  power  of  dis- 
positlon  by  will,  the  gift  will  be  construed 
as  ccmferring  tbe  absc^ute  estate;  for,  the 
absolute  inroperty  being  given,  tbe  power  be- 
comes nugatory,  and  is  construed  to  be  noth- 
ing more  than  an  anxious  expression  of  *ttke 
donor  that  tbe  donee  may  have  an  nncon- 
trolled  power  of  disposing  of  the  property.' 
Story,  Eq.  Jur.  SS  1393,  1394;  Phytdck's  Ap- 
peal, 60  Pa.  St  m  186;  YamaU's  Ai^eal, 
70  Pa.  St  336.  Nor  is  the  absolute  gift  to 
tbe  brother,  subject  to  tbe  trust  to  pay  the 
Income  to  the  surviving  sister,  taken  away 
by  tbe  words  used  in  e^^resslng  the  pow^ 
of  di^osltion,  'to  them  or  tbe  survivor  of 
them  to  devise  by  any  will  and  testament 
they  or  either  of  them  may  choose  to  make.' 
The  power,  It  will  be  observed,  is  given  In 
express  terms  *to  them,'  *by  any  will  •  •  • 
they  or  either  of  them  may  choose  to  maktf ; 
but  It  Is  argued  lhat,  as  tbe  power  is  given 
to  tbem  *or  the  anrvlvw  of  them,'  the  estate, 
with  the  power,  passes  at  tbe  death  of  either 
to  the  survivor,  exclusively.  This  strikes  out 
altogether  the  words  'them,'  'any  will,'  and 
tbey  or  either  of  them,'  and  gives  effect  Mily 
to  the  words  'or  the  surrlvor,'  though  the  ele- 
mentary rule  requires  that  a  meaning  mna^ 
If  possible,  be  given  to  every  word  In  a  wlU, 
without  tbe  rejection  of  any;  and  another 
principle,  equally  well  settled.  Is  tbat  an  ab- 
solute estate  wUl  never  be  cut  down  by  sub- 
sequent words  of  doubtful  impwt,  unless  tbe 
latter  are  thereby  otherwise  rendered  abso- 
lutely meaningless.  Here  there  was  an  ob- 
vious reason  for  adding  tbe  words  *or  the  snx^ 
vlvor,'  viz.  to  provide  for  tbe  contingency 
(imported  by  tbe  use  of  the  word  'or')  of  the 
death  of  one  of  the  legatees  In  the  lifetime 
of  the  testator,  which,  indeed,  In  Pennsyl- 
vania is  the  sense  In  which,  priuurlly,  the 
word  'survivor'  or  *survlvlng,'  as  here  used, 
is  understood  In  the  lnter[H%tati<Hi  of  wills. 
Thus  understood,  all  the  provldons  of  this 
will  are  harmonized  and  effect  given  to  evexj 
word,  which  Is  Impossible  unAer  any  other 
construction.  The  auditing  Judge  was  dearly 
right  in  the  view  which  be  took  of  the  mean- 
IiV  (tf  the  testator,  and  the  adjudication, 
modified  by  awarding  to  the  sister  the  half 
of  the  estate  aa  to  which  the  purpose  at  tbe 
trust  has  ceased,  should  therefm  be  conflnu- 
ed." 
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H.  Herbert  Plgott,  for  ^rpelluit  Fidelity 
Iiurorance.  Tniat  &  Safe-Depotlt  Oo.  Bead 
*  Pettlt,  for  appellee. 

DBAN,  J.  Joseph  Kelly  died  April  16, 
iBS2,  leaTtng  a  will  made  two  years  before,  of 
which  tbls  proTlaton  became  the  subject  of 
disputed  interpretation:  "{!)  I  do  give,  be- 
queath, and  devise  to  the  .  Fidelity  Insuranoe, 
Trust  &  Safe-Deposit  Company  of  the  city 
of  Pblladelptala,  In  trust  for  the  benefit  and 
behalf  of  my  brother.  Sdward  P.  Kelly,  and 
my  sister.  Mary  A.  Kelly,  all  my  estate,  real, 
personal,  and  mixed,  of  every  kind  whatever. 
And  I  hereby  direct  the  said  Fidelity  losur- 
aace,  Trust  &  Safe-Deposit  Company  to  collect 
and  receive  the  Inowae  ttf  my  eetate,  and 
1^>on  the  receipt  Ibereof  to  pay  over  the  tame 
into  tiie  handa  of  my  aaid  brotbra.  Bdward  P. 
K^Oy.  and  my  slater,  Mary  A.  Kelly,  or  tbeir 
dnly-Authorlaed  ag^t  or  attorney.  I  hereby 
dedaie  it  la  my  will  tliat  my  iMrother,  Edward 
P.  Kdly,  and  my  sister,  Mary  A.  Kelly,  shall 
rective  the  Income  of  my  said  estate  abso- 
lutely and  the  survivor  of  than,  with  power 
to  them  or  the  snrvivor  of  them  to  devlae  by 
any  last  will  and  testament  they  or  either  of 
them  may  choose  to  make."  Both  benefida- 
i^ea  survived  the  tertatw.  Up  to  July"  22^ 
1898,  the  trustee  paid  to  the  brother  and  sis- 
ter, each,  me-half  the  income.  Hie  brother. 
ISdvraid  P.  Kdly,  tbm  died,  having  first  made 
his  win,  which,  anKmg  ofliR  bequests,  he 
gave  the  residue  of  hii  estate  to  bla  nephew. 
TUs  beqaeat  would  pau  to  the  nephew  what- 
ever remaining  intereat  he  had  under  tb»  win 
of  bis  brother  in  that  estet&  At  tte  date  of 
Edward's  death,  the  tmstee  had  in  Ito  lunds. 
as  prlndpal  of  the  fund  bequeaOied  to  the 
brother  and  sister,  after  deducting  all  ex- 
penses, ys^681.70,  and  income  accrued  at  the 
death  of  tba  brother.  $219:34.  The  learned 
Andltli^  Judge  Hanna  was  of  (q^ion  that 
the  true  Intmt  of  testetor,  as  shown  by  bis 
will,  would  be  effected  by  the  trustee  retain- 
ing the  whole  fund,  and  paying  to  the  sis* 
ter,  Mary  A.  KeUy.  for  life,  the  entire  In- 
come; ttiat  she  had  the  appointment;  by  will, 
as  to  one  half,  and  the  other  half  wotdd  then 
go  as  already  appointed  by  the  will  of  Bd- 
ward, the  brother;  Uiat  half  the  small  balance 
of  income,  at  the  death  of  Bdward,  slwnld  be 
piUd  his  executor.  The  fidelity  company,  ez- 
ecntor  of  the  will  of  Bdward,  filed  en^ttons 
to  the  adjndlcatlra  of  the  auditing  Judges  al> 
legitig  a  mislnterpretetlon  by  him  of  the  will 
of  Jos^h  Kelly,  In  not  giving  one-half  the 
fund  to  Bdward's  executor  absolutely.  Mary 
A.  Kelly*  the  sister,  also  filed  exceptions, 
clahning  that;  under  tbe  will  of  Joseph,  she 
was  entitled  to  the  wbole  fund  absolute  in 
the  death  at  Bdward;  bat,  if  tills  were  not 
the  cas^  then  die  was  mtitled  to  one-half 
ttie  fund  abs(dntely.  nie  court,  on  hearing 
was  of  the  <^inion  that  by  the  death  ta  Bd- 
ward tlie  purpMe  of  tiie  trust  as  to  the  other 
fthsslster's)  half  had  been  fulfilled,  and  there- 
tore  ahe  was  entitied  to  tide  half  absolutely. 


As  to  the  half  4he  principal  of  which  had 
been  di^Kued  of  by  Edward's  will,  she  was 
entitled  during  life  to  the  Income  of  that  half, 
and,  as  to  It,  the  trust  continued  until  ha 
death,  the  principal  then  passing  by  the  will 
of  Edward  to  his  l^toes.  The  decree  of  ti» 
auditing  judge  was  moAfled  acoordhiSly. 
Three  aplniom  come  up  to  us  troai  the  court 
bdow.  which  certainly  demonstrate  that  the 
case  baa  been  most  carefnlly  considered.  We 
admit  It  Is  a  doubtful  one,  bat  a  majwlty  of 
us  concur  in  the  Interpretetioi  put  i^n  the 
will  by  the  auditing  judge.  There  Is  no  tecb- 
nical  rule  of  construction  which  defeato  the 
intent  of  the  testator,  if  that  latent  be  mani- 
fested by  bis  words.  We  think  the  auditing 
judge  has  shown  in  his  oplniao  (1)  that  the 
testetor  intended  to  create  a  l^al  estete  tai 
the  trustee  for  tiie  lives  of  the  brother  and 
sister  and  the  survivor  ct  than,  and  they 
thereby  had  an  eqniteble  joint  life  estete  dur- 
ing their  joint  lives;  (2)  that  he  Intended  a 
remainder  to  the  appointee  wiU  of  eaclh 
one^s  share  of  the  principal  of  tlie  joint  es- 
tate; and  that  thoe  is  notblng  in  the  win 
whidi  ends  the  trust  as  to  the  Income  of  tiie 
estete  or  any  part  of  it,  and  necessarily, 
therefore,  none  as  to  the  principal  during  the 
life  of  the  snrvivor.  Aa  all  the  opinions  json- 
cur  in  holding  the  trust  aa  an  active,  valid 
one.  It  follows  that  It  would  be  inconsist«it 
with  the  purpose  of  tt  to  hold  that  It  ended 
aa  to  any  part  of  the  prbt^pal  during  the  life 
of  the  surviving  beneficiary.  We  can  add 
nothing  of  moment  to  what  has  been  so  w^ 
said  by  the  learned  auditing  judge,  mie  de- 
cree of  the  court  below.  In  so  far  as  It  modi- 
fies the  decree  suggested  1^  him.  Is  revnsed. 
and  the  decree  made  1^^  him  is  adopted  by 
thlk  court  and  afilnned;  coste  of  this  aj/peH 
to  be  paid  out  of  the  fond. 

(18  N.  B.»U 
HORNB  V.  HOTF  et  sL 
(Supreme  Court  of  New  Hampshlrew  OarroD. 
Uareh  15,  1896.) 

CHATTBL  HORTaAGES-COMMINOUNa  OF 

GOODS. 

H,  had  a  recorded  mortgage  from  T,  of  the 
grass  OD  the  B.  place,  which  T.  agreed  to  pat  in 
the  bam,  buf  which  he  commingled  with  other 
tiay  of  the  same  ODalitr,  grown  on  the  F.  placev 
putting  it  all  in  the  bam  on  the  F.  place,  and 
then  sold  it  to  E.,  owner  of  the  latter  place. 
Eeli,  that  the  mortgage  lien  was  not  destroyed, 
and  that,  B.  refnsinz  to  point  out  the  hsy  from 
the  B.  place,  H.  coold  take  enough  of  the  com- 
mingle^  bay,  not  exceeding  that  taken  from  tiie 
B.  place,  to  satisfy  the  mortgage. 

Bxceptiotts  from  Carroll  county. 

Action  by  BHa  Home  against  Oeorce  B. 
Hoyt  and  another.  In  the  amnmer  of 
Thomas  Home  occupied  a  farm  owned  by 
one  French,  ai^  by  the  terms  of  oecnpancy, 
was  to  cut  and  put  into  the  bam  tiie  boy 
growing  on  the  farm,  which  was  to  be  the 
Effoperty  of  French.  Home  owned  an  ad- 
j<^ning  farm,  known  as  the  "Batdidder 
Place.**  The  hay  on  both  fiums  was  cot  by 
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Home,  and  pot  Into  ttie  barn  on  the  FMmch 
place,  the  good  bay  from  both  farma  being 
commingled  In  bay  Na  1.  The  hay  In  thia- 
bay  -was  of  nnlform  vahn  thronghout,  and 
there  vaa  nothing  In  Ita  appearance  to  Indi- 
cate from  vhlch  farm  it  had  been  cot  Of 
the  nine  tooa  of  hay  In  bay  No.  1,  between 
tiifee  and  four  tons  came  fRmi  the  Batdi^er 
place.  July  15, 1802,  Home  nuKtgaged  to  the 
defendant  Hanson  all  the  hay  standing  and 
growing  on  the  Batchelder  place,  to  be  cut 
and  put  into  the  barn  witbont  e^enae  to 
Kansm.  The  mortgage  waa  property  record- 
ed wItUn  10  dayL  October  1,  U8B,  Frencta 
mM  and  conveyed  hla  farm,  and  all  hay  eat 
the  place,  to  tiie  plaintiff;  and  aboat  the 
nme  date  Home  ctrnveyed  to  the  ^alntlff 
(hla  aon'a  trite)  an  the  hay  cot  from  fbe 
Batcheld«  i^ace,  and  other  personal  proper- 
ty, In  conalderatlon  of  fala  anpport  The 
pUlnqg  did  not  then  know  of  the  Hanson 
mortgage.  Shortly  afterward*  the  jdalntllf 
mored  to  the  Frmcb  place,  and  took  poasea- 
ahm  of  the  hay  cot  from  both  farma  The 
defendant  Hoyt  waa  sheriff  of  Carroll  coun- 
ty, and  aaatoted  Hanson  In  foredoalng  hfa 
SKV^^age.  Before  the  foredomre,  the  plah^ 
tUC  and  her  husband  dedlned  to  pitot  oat  to 
the  defendants  the  hay  cut  from  the  Batdiet 
der  {dace,  and  said  that  Thomas  Home  had 
no  hay  fai  the  bam.  December  10, 1892,  three 
and  a  half  tons  of  bay  were  acriid  nnder  fore- 
doanre  proceedings,  and  bid  off  for  Etanson 
In  satisfaction  of  his  mortgage  debt  and  costs 
of  forecloaar&  When  Ihe  defendanto  came 
to  draw  away  the  hay,  the  ^alntlfl  and  her 
hoaband  fastmed  vjf  the  bam,  and  forbade 
the  defendanto  to  enter  or  take  the  hay. 
Etoyt  Iwoke  opoi  the  6oor  of  the  bam,  doing 
UtUe  or  no  damage,  removed  the  plaintiff's 
atraw  and  beana  from  bay  No.  1  without  In* 
Jnrlng  them,  and  took  away  three  ttma  of 
hay  from  this  bay.  Of  the  hay  so.  token,  all 
bat  a  small  portiw  came  from  the  French 
farm.  The  court  found  a  rerdlet  for  the  de- 
fendanta,  and  the  plaintiff  excepted.  Bnep- 
tlona  orerraled. 

James  L.  Wilson,  for  idalntlfL  Paul  Went- 
worth.  tor  defendants. 

SaOTEC  J.  (after  ataUng  the  facts).  Han- 
aoa  bad  a  valfd  mortage,  duly  recorded, 
from  Thomas  Home  of  the  graaa  on  the 
Batdidder  gtbuse,  wUch  Home  agreed  to 
cot  and  pat  Into  the  bam  In  good  condi- 
tion, wlflumt  CGQwnse  to  Hanson.  The  grass, 
when  cut  and  made  Into  hay,  was  commin- 
gled bs  BoxoB  wia  othw  hay  grown  on 
the  French  place.  He  then  conveyed  to  the 
plaintiff  the  hay  thus  commingled.  The 
xacfftgage  lien  waa  not  deatroyed  by  tbB  act 
of  the  mortgagw  In  commingling  the  mort- 
gaged ^op^y  with  his  oth»  hay,  and  the 
plaintiff,  by-her  par^se,  tOAk  tiie  hay  sub- 
ject to  the  Hanson  mortgage.  The  righto  of 
partlea.  In  a  case  of  confusion  of  goods,  may 
be  ai^eaaed  aa  followa:  "If  the  gooda  are 


accidentally  mingled,  and  they  are  of  aodi 
character  that  they  can  be  distinguished  anQ 
aenarated.  there  wlB  be  no  change  of  prop- 
oty,  but  eadi  la  entltted  to  hla  own.  If  they 
are  of  such  a  nature  that  they  cannot  be  Iden- 
tified and  separated,  as  com,  oU,  wine,  hay, 
etc,  then  each  la  entitled  to  hla  aliquot  part 
of  the  entire  qnanUty.**  Moore  T.  Bowman, 
47  N.  H.  491,  601.  Aa  the  eommhigHTig  was 
not  accidental  on  the  part  of  the  jOalntiff's 
vendor,  this  atotement  ot  the  law  Is  snffldent- 
ly  favorable  to  the  plaintifC.  Hanson,  before 
foreclosing,  requested  the  plaintiff  to  show 
him  the  bay  cot  from  the  Batchelder  place. 
She  declined,  denying  that  Thomas  Home 
had  any  hay  In  the  bam.  TTpwaotf  thereupon, 
In  the  exercise  of  his  legal  right  of  foredo- 
Bure,  woMi  enough  of  the  hay  In  one  of  ttie 
bays  to  satisfy  hla  n»r^age  debt  and  ex- 
potses  of  eweckwnm  In  the  bay  there  was 
between  three  and  four  tons  cut  on  the 
Batchelder  place.  Hanson  sold  three  and 
one-half  tons  from  that  bay,  practically  the 
same  quantity  that  was  cut,  and  carried 
avi^  three  tons.  The  hay  in  the  b^  waa 
all  (rf  the  same  quality.  Aa  he  took  no  move 
than  hla  aliquot  part  (In  fact  one-half  ton 
less),  it  follows  that  the  plaintiff  has  no  le- 
gal grievance  against  falm  by  reason  of  the 
foreclosure  i^roceedlngs.  Bxceptlons  over- 
ruled. 

WALLACH^  1.,  did  not  sit  The  others  con- 
curred. 

(68  N.  H.  192) 
(X)(^WELL      CONOOBD  &  M.  B.  B. 
(Supreme  Court  ot  New  Hampshire.  Belknap. 
March  15,  1805.) 
ADMINISTRATORS— RELBASINQ  CLAIMS. 
A  release  by  an  administrator  of  claim  for 
death  of  intestate,  action  tor  which  Pub.  St.  c: 
191,  K  8-13<  provide  shall  be  by  him  for  the 
benefit  of  the  widow  and  children  or  heira,  is 
effectual,  in  the  absence  of  fraud. 

Action  by  Amos  M.  Cogswell,  administrator 
of  Edgar  A.  Holbrook,  deceased,  against  the 
Concord  &  Montreal  Railroad,  for  negligently 
causing  the  death  of  the  plaintiff's  intestate, 
Edgar  A.  Holbrook,  on  December  10,  18^ 
Facta  found  by  the  court  The  plaintiff  was 
appointed  administrator  in  Febmary,  1808, 
and  on  June  17, 1803,  executed  to  the  defend* 
ant  a  release  under  seal  of  all  causes  of  ac- 
tion on  account  of  said  injury.  The  deceased 
was  survived  by  a  widow  and  two  minor  chil- 
dren. No  guardian  of  the  children  was  ap- 
pointed. On  December  1,  1808,  the  widow 
caused  this  action  to  be  brought  The  de- 
foidant  pleaded  the  release  In  bar,  and  tiie 
^altttiff  demurred.  Ovramled. 

JeweD,  Stone,  Owm  St  Martin,  for  plaintiff. 
Frank  S.  Streeter,  Jewett  ft  Plummer,  and  bl 
A.  ft  0.  B.  Hlbbard,  ,ft»r  defoidant 

SMITH,  J.  The  demurrer  raises  the  ques- 
tion whether  the  release  pleaded  Is  a  bar  to 
tile  action;  in  otiier  wotds,  whether  an  admto> 
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Istrator  In  thfi  cIbm  of  actioni  has  the  power 
to  release  the  cause  ot  action.  A  debt  due 
from  an  iDsolTent  peason  may  be  compromised 
and  discharged  on  payment  of  such  part  there- 
of OS  the  administrator  deems  proper,  and  he 
shall  be  chargeable  only  for  the  amount  re- 
ceived. Pub.  St.  c  189,  S  10;  Rev.  St  c.  159, 
S  8;  Gen.  St.  c  IH,  {  9;  Gen.  Laws,  c.  196, 
S  0;  This  Is  a  re-enactment  of  the  statute  of 
Tnly  1,  182B,  which  provided  that  judges  of 
probate,  upon  ^plication,  might  authorize  an 
administrator  to  compound  and  discharge  any 
debts  or  demands  due  to  the  estate,  In  case 
of  the  insolvency  of  the  debtor,  on  rec^rlng 
audi  sum  as  he  should  deem  luroper  or  the 
Judge  of  probate  ml^t  direct;  and  that  he 
donld  not  be  hdd  accountable,  on  settlement 
of  his  account,  for  any  debt  or  demand  so  com- 
promised and  discharged,  beyond  the  amount 
he  had  received.  Laws  1880,  p.  860.  In  Wy- 
man's  AppeAi,  13  N.  H.  18,  it  was  said  that, 
"before  the  passage  of  the  statute  [of  1825]. 
an  administrator  might  lawfully  compound 
with  a  debtor,  and  receive  leas  than  the 
amount  of  the  debt,  If  he  could  show  that 
what  he  had  done  was  ben^dal  to  the  estate. 
But  he  acted  In  some  peril  In  the  matter;  for, 
if  an  objection  was  taken,  the  burden  ot  proof 
lay  upon  him  to  ^ow  that  he  had  acted  Judi- 
ciously, and  that  the  estate  had  not  been  prej- 
udiced by  the  compromise,  and,  U  he  tailed 
In  this,  be  might  be  made  chargeable  wiOi  the 
difference  To  ob^te  this  difficult,  and  per- 
haps also  to  remove  doubts  upon  the  subject, 
the  statute  has  provided  a  mode  In  which  the 
administrate,  by  obtaining  a  previous  au- 
thority fnHn  the  Judge,  may  compromise  with 
a  debtor  ^th  perfect  safety,  and  without  be- 
ing subjected  to  apense  In  sustaining  his 
acta.  But  the  right  to  compromise  which  ex-, 
lated  prior  to  the  passage  of  the  statiite  Is  not 
taken  away.  It  may  still  be  exercised  as  be- 
foxe,  subject  to  the  same  limitations  and 
risk.'*  8<^  the  right  of  an  administrator  to 
snlHnlt  to  arbitration  does  not  appear  to  ever 
have  been  denied.  Bean  v.  Famam,  6  Pick. 
26B,  272.  In  Out  case  it  was  said:  "The 
genoal  prlnd^  la  that  every  one  having  the 
capacity  to  cwitract,  or  to  release  his  right, 
may  make  a  snbmlssloa  to  ui  amtrd.  If  a 
less  sum  should  be  awarded  In  favor  at  the 
executor  or  administrator  than  he  would  be 
entitled  to  recover  at  law,  he  might  be  held  to 
account  fbr  the  deficient  to  the  heirs  or 
other  pawns  Intemted  in  the  effects  of  the 
testator  intestate  but  tiie  award  would  be 
Undbv***  In  Ohadboum  v.  Chadbonm,  9  Al- 
len, 178,  it  was  hdd  that  flila  authorll?  was 
not  repeated  w  impah%d  by  the  statute  em- 
powering courts  of  ^KAiate  to  authoriae  exec- 
utors and  administrators  to  adjust  by  arbt- 
tratioa  demands  in  favw  of  or  against  tlie 
estates  by  them  represented;  that  "the  le«;iB- 
latnre  Intended  only  to  give  security  and  pro-' 
tectlon  to  these  officers  in  the  exercise  of  that 
auttiority  with  which  they  are  clothed  by  Qie 
common  law,  and  to  relieve  them  frwn  11&> 
blli^  to  have  their  acts  •   •  •  revised  or 


set  aside  to  their  injury  by  those  who  were 
Interested  in  the  effects  of  the  testator  or  in- 
testate." The  power  of  an  administrator  to 
submit  to  arbltrattoo  Is  aald  to  be  based  upon 
the  fact  that  he  baa  power  to  prosecute  or  de- 
fend sulfa  Eend^  v.  Bates,  86  Me.  357;  ma- 
ton  V.  Oole,  10  Me.  187;  Weston  v.  Stuart,  U 
Ma  S2Q.  Tbe  award  is  binding  against  him 
in  his  Oduclary  capacity  (Wheatley  v.  Mar- 
tin's Adm'r,  6  Leigh,  62),  and  against  the  lega- 
tees or  distributees  and  creditors  of  the  es- 
tate {Strodes  V.  Fatten,  1  Brock.  228,  Fed.  Gas. 
No.  13,538).  At  common  law,  no  civil  action 
could  be  maintained  tar  the  killing  of  a  hu- 
man being.  Wyatt  v.  WUllams,  43  N.  H.  102, 
and  authorities  dted.  "Actio  personalis  mori- 
tur  cum  persona."  Neither  tbe  hetr  nor  the 
executor  represents  the  person  of  tlie  ancestor 
or  testator,  except  as  to  his  real  and  personal 
estete.  Sawyer  v.  Ballroad  Co..  68  N.  H.  517. 
519.  This  action  Is  founded  on  the  statute, 
which  provides  that  actions  of  tort  for  physi- 
cal Injuries  to  the  person  and  the  causes  of 
such  actions  shall  survive.  If  tihe  action  Is 
brought  by  the  party  injured  in  hia  lifetime, 
the  prosecutton,  after  his  decease,  may  be  aa< 
sumed  by  hia  administrator;  or.  If  not  then 
Commenced,  may  be  brought  by  the  admlnia* 
trator,  and  the  damages  recovered,  less  ex- 
penses of  recovery,  are  distributed  to  the 
widow  or  widower  (tf  tbe  deceased  and  to  the 
children  or  heirs  at  law.  Pub.  St.  c.  181.  Si 
8-13.  This  Is  a  re-enactment,  with  matwlal 
modifications,  of  the  original  statute  of  1860. 
Laws  1860.  &  963,  S  7.  In  this  suit  the  plain- 
tiffs In  interest  are  fba  widow  and  two  minor 
children  of  the  deceased.  If  he  left  credits 
ora,  proceeds  of  aov  jadgmCTt  tl»t  may 
be  recovered  are  not  aaseto  for  the  satisfac- 
tion of  their  dalma. '  If  there  are  other  assets, 
and  the  estete  la  insolvent,  Ihey  belong  to  tha 
creditors,  and  cannot  t>e  used  fw  defraying 
the  expenses  of  a  suit  in  whidi  they  can  have 
no  interest  The  plaintiff  is*  not  bound  to  ad- 
vance funds  for,  nor  Incur  coate  in,  the  prose- 
cution of  tbe  suit  An  administrator  to  not 
bound  to  enforce  a  doubtful  claim  at  the  ex- 
pense ot  the  estate.  If  heirs  wish  the  qn^ 
tion  legally  settled,  it  la  their  duty  to  Indem- 
nify him  against  costs.  Oriswold  r.  Chandler. 
6  N.  H.  492,  494;  Sanborn  v.  Ooodhne,  28  K. 
H.  48,  68;  HerriU  v.  Woodbury,  61  N.  H.  504; 
Andrews  v.  Tucker.  7  i;^ck.'260;  This  mit 
being  prosecuted  for  the  exclusive  benefit  of 
the  widow  and  childroi  (tf  the  dectiued.  they 
have  the  right  apm  Indemnifying  tbe  admin- 
istrator agataist  coate  and  expenses,  to  com- 
mence and  prosecute  It  in  bis  name  at  ttielr 
own  expense,  and  to  employ  such  counsel  as 
they  may  pr^er.  The  righto  ot  the  real  par- 
ties In  bit»eat  are  always  ^tected.  Phe^ 
T.  Mahurln,  6  N.  H.  686;  Beny  r.  OUlis,  17 
N.  H.  8,  17.  Bubaeqnent  attaching  creditora 
are  admitted  to  defend  ^en  juatloe  requires 
it  and,  generally,-  any  persm  who  can  satiafy 
the  court  that  he  has  any  right  Invcdved  in  the 
trial  of  a  case  may  be  admitted  to  prosecute 
or  defend  the  action.  Garitim  t.  Pattersom,  S8 
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97.  H.  B80.  686.  Under  the  original  Btatote, 
tbe  action  by  Indictment  in  the  name 
of  the  Btat^  criminal  in  form,  but  a  cMl  ac- 
tloD  in  fact  State  r.  Railroad  Oo..  B2  N.  H. 
62&  The  action  was  prosecuted  by,  and  at 
the  ei^ienae  of,  the.  beneficiaries  of  the  fine 
imposed,  if  a  verdict  of  guilty  was  retomed. 
The  rights  of  the  plaintiffs  in  interest  in  the 
resent  suit  are,not  in  legal  ^ect  essentially 
different  ffton  what  they  would  be  If  tbe  ac- 
Uoa  were  by  Indictment,  as  under  the  original 
statute.  Bat  the  admlssitHL  of  parties  Inter- 
ested to  prosecute  or  defend  a  suit  "has  no 
effect  npoa  the  rules  or  principles  which  gov- 
ern the  case.  It  still  remains  the  action  of 
the  original  plaintiff  against  the  original  de- 
fendant, and  Oie  case  still  proceeds,  and  Is  to 
be  tried,  upon  tiie  same  rules  and  principles 
as  It  would  do  if  no  third  iwrson  had  iniev 
tered."  Bell,  X,  in  Oariton  v.  Patterson,  su- 
pra; Child  V.  Powder  Works.  45  N.  H.  647, 
540;  Porter  v.  Raymond,  68  N.  H.  519.  No 
question  of  fraud  is  ralwd  by  tbe  pleadings, 
and  It  must  be  assumed  lhat  tiie  settiemeut 
whidi  led  to  the  giving  of  the  release  plead- 
ed was  conducted  In  good  faith.  Tliat  would 
include  the  assmt  of  the  plaintiffs  In  Interest 
A  fraudulent  release  would  be  no  defense. 
Beatson  v.  Harris,  60  N.  H.  88.  An  adminls- 
trator  in  very  many  Bimllar  cases  is  appointed 
for  the  repress  purpose  of  bringing  suit  The 
plaintiff,  having  tbe  power  to  enforce  this 
claim,  may  properly  release  it  Indeed, 
where  there  is  no  want  of  good  faith  in  giving 
a  rdease,  it  is  difficult  to  see  hov  any  ques- 
tioa  at  autliority  can  arise.  Hie  fact  that  this 
la  not  a  common-law  actlim  does  not  affect  tiie 
right  of  the  administrator  to  compromtee  the 
claim,  acting  in  good  faith.  In  this,  as  in  all 
other  actions  prosecuted  by  bim  in  his  capa- 
city as  administrator,  he  is  the  sole  trustee 
for  all  persons  Interested  In  the  suit  The 
fact  that  credltws  cannot  share  In  the  pro- 
ceeds of  the  Judgment  doM  not  relieve  hhn 
fmn  tbe  ezerdse  of  the  same  diligence  and 
good  faith  as  Is  required  of  him  In  common- 
law  actlona.  According  to  these  views,  the 
judgment  must  be:  Demurrer  overruled. 

OHASB  and  WALLAGB,  JJ.,  did  not  Sit. 
Tbe  others  concurred. 


(«S  N.  H.  246) 

ALLBN  et  aL  V.  BIDWELL  et  at 

(Supreme  Oomt  of  New  Hampihire.  Sullivan, 
March  15,  18e&.y 

■CHOOLS  AND  SCHOOL  DISTRICrS—BUIIiDINa 
TAXES-UNEQUAL  TAXATION- 
CONSTITUTIONAL  LAW. 
Laws  ISSe,  c.  20S.  i  1,  which  provides  that 
pmons  and  property  in  part  of  a  certala  school 
district  shall  be  taxed  for  the  erecHon  and 
maintenance  of  acbool  houses  in  that  part  only, 
and  likewise  that  persons  and  property  in  the 
remainder  of  tbe  diatrict  shall  be  liable  for 
taxation  for  such  purposes  in  their  part  only,  Is 
not  anconstitntional,  as  anthorising  a  different 
building  tax  in  oae  part  from  that  in  the  other, 
or  as  authoridng  unequal  taxation  because  the 


scholars  of  one  part  miiAit.ase  the  aciiool  houses 
In  the  otiier  under  dweetion  of  the  board  of 
education. 

Petition  by  one  Allen  and  others  against 
one  BIdwell  and  others  to  abate  taxes.  Pe> 

tition  granted. 

Petition  for  the  abatement  of  taxes  assess- 
ed In  18d4  by  the  selectmen  of  Charleatown. 
Facts  agreed:   The  plaintiffs  are  taxpayers 
in  the  north  part  of  the  town,  which  prioil 
to  1886  comprised  school  districts  numbered 

5,  6,  7,  and  12.  At  tbe  annual  school  meet- 
ing of  the  town  district  In  1884  it  was  voted 
to  build  two  new  school  houses  In  the  south 
part  of  the  town,  at  an  aggregate  expense 
of  96,500.  Undn  this  vote  the  selectmen 
assessed  a  tax  upon  tbe  entire  town  district 
The  plaintiffs,  claiming  to  be  exempt  from 
tbe  paymuit  of  tbe  tax  by  virtue  of  chapter 
308,  Laws  1889,  seasonably  applied  to  the 
selectmen  for  an  abatement  which  was  re- 
fused. 

Hermon  Holt,  for  plaintiffs.   B^nea  W. 
Parker  and  Ira  Colby,  for  defendants.. 

FEB  C17RIAM.  For  the  purposes  of  build- 
ing and  maintaining  school  hous^  the  school 
district  of  Charleatown  is  divided  Into  two  tax- 
ing districts.  This  Is  the  obvious  effect  of 
chapter  208,  Laws  1889,  the  first  section  of 
which  provides  "that  tbe  persons  and  prop- 
erty In  tbe  school  district  of  Charleatown, 
embraced  in  what  was  known  as,  and  Includ- 
ed, prior  to  1885,  hi  school  districts  numbered 

6,  6,  7,  and  12,  in  the  town  of  Obarlestown, 
shall  be  subject  to  taxation  or  assessment  for 
the  purpose  of  raising  money  for  tbe  erection, 
repairs,  and  insurance  of  all  school  bouses, 
school  grounds,  and  buildings  used  for  school 
purposes  within  said  territory,  and  are  here- 
by relieved  and  exempted  from  liability  to 
taxation  or  assessment  for  the  purpoee  of 
raising  money  for  use  fw  such  purposes  In 
all  other  parts  of  said  district;  and  the  per- 
sons and  property  In  the  remainder  of  said 
school  district  of  Charlestown  are  hereby  re- 
lieved and  exempted  from  taxation  or  as- 
sessment for  money  for  the  erection,  repairs, 
or  Insurance  of  all  school  houses,  school 
grounds,  and  buildings  used  for  school  pur- 
poses within  said  territory  heretofore  Includ- 
ed in  said  former  school  districts  nimibered 
5,  0,  7,  and  12."  The  defendants  Insist  that 
this  statute  Is  unconstltutioDai,  because  It  an- 
tborlzes  the  assessment  of  a  different  tax  for 
building  and  maintaining  school  houses  In 
one  part  of  the  town  school  district  from 
what  Is  authorized  in  the  rest  of  tbe  district 
But  no  reason  la  perceived  why  the  legis- 
lature may  not  divide  a  town  Into  two  or 
more  taxing  districts  for  school  purposes. 
Cooley,  Const.  Llm.  610.  The  only  Inequal- 
ity suggested  as  the  result  of  this  legis- 
lation is  the  liability  that  the  school  houses 
of  one  part  of  the  district  may  be  used  by 
scholars  of  the  other  part  under  the  direc- 
tion of  the  board  of  education.  It  such  use 
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wonid  be  an  Illegal, Infrlnsement  of  <be  law 
of  eqaallty  In  taxation,  It  could  be  preTented 
b7  legal  process,  which  would  not  InvolTe 
the  question  ot  the  constitutionality  of  the 
act  of  1S88.  Any  statute  alli^wlng  snch  a 
use,  passed  before  1889,  would  be  so  far  modi- 
fied b7  the  act  of  that  year  relating  to  the 
school  district  of  Charlestown  aa  to  be  con- 
sistent wltil  tt  Xaz  abated. 

WALIAOBi  J.,  did  not  Ht  Tfaa  others 
eoncuned. 


(CS  N.  H.  lU) 

STATE  T.  HITOHCOCK, 

(Sapreme  Court  of  New  Hampshire.  Cheshire. 
March  16,  189S.) 

mTOXIOATING  LIQUORS-CRIHINAI.  PROSBOO- 
TIONlP^BVIDmiCB-^DVERTISEHENTa 
OF  HaDICINB-DRUOOIST. 

Where  one  Is  charged  with  iliegalir  keeping 
splritoons  liquors  for  sale,  and  there  1b  evidence 
tending  to  show  that  he  la  a  registered  pharma- 
dst,  samples  of  bandbUls  which  he  had  dis- 
tributed for  the  purpose  of  advertising  certain 
remedlea  are  Inadmissible,  in  the  absence' of  evi- 
dence showing,  or  an  offer  to  show,  that  liquor 
was  used  In  compounding  those  remedies. 

Bzceptlons  from  Cheshire  county. 

George  L.  Hitchcock  was  convicted  of  Ille- 
gally keeping  spirituous  liquors  for  sale,  and 
he  excepts.   Exceptions  overruled. 

Indictment  for  illegally  keeping  splrltnoos 
liquor  for  sale.  Trial  by  jury.  Verdict  of 
guilty.  Ttkc  defendant  Introduced  evidence 
tending  to  show  that  he  was  a  registered 
pharmacist  at  the  time  and  place  it  was  al- 
leged the  offense  was  committed.  He  also 
offered  in  evidence  fire  handbUls  of  different 
kinds,  as  samples  of  those  distributed  bf 
him  for  the  purpose  of  advertising  certain 
remedies.  He  offered  no  evidence  tbat  be 
bad  used  spirituous  liquors  in  componndlng 
medicines,  nor  what  the  constituent  proper- 
ties of  the  medicines  named  In  the  handbills 
were.  The  evidence  was  lejectedt  and  the 
defendant  excepted. 

Charles  H.  Hersey,  for  the  State.  Joseph 
Madden,  for  defendant 

WALLACE,  J.  The  question  at  Issue  was 
whether  the  defendant  kept  spirituous  liquor 
for  sale  Illegally.  On  that  question  It  was 
proper  for  him  to  show  that  the  liquor  he  was 
charged  with  keeping  for  sale  was  kept  by 
blm  as  a  pharmacist  In  compounding  medi- 
cines. But  hJs  offer  to  Introduce  In  evidence 
handbUls,  as  samples  of  those  distributed  by 
him  In  advertising  certain  medicines,  was 
pn^L'ly  rejected.  In  the  absence  of  any  evi- 
dence, or  the  offer  of  any  evidence,  to  show 
that  UquoT  was  used  In  compounding  those 
medicines.  Exceptions  overruled. 

CLARK.  J.,  did  not  dt.  The  othen  con- 
cuned. 


(88  N.  H.  231!) 

HAMILTON  NAT.  BANE  t.  HORTON  (BOS- 
TON &  M.  B.  R.,  Trustee). 

Supreme  Court  of  New  Hampshire.  Hillsboro. 
March  16,  1696.) 

OABNI8HHBNT— DI8CHAR0O  Of  TBITBTBB  IN  A 
PRIOR  ACTION. 

Plaintiff  can.  In  the  absence  of  fraud,  hold 
defendant's  wsges  attached  In  a  second  suit  on 
another  cause  of  action  after*  the  discharge  ot 
the  trostee  In  a  prior  action,  jast  as  a  third  par- 
ty can. 

Bxceptlons  from  Hillsboro  county. 

Action  by  the  Hamilton  National  Bank 
against  M. '  D.  Horton  and  the  Boston  ft 
Maine  Railroad,  trustee.  From  a  Judgment 
charging  the  trustee,  defendant  brings  ex- 
ceptions. Exceptions  overruled. 

Foreign  attadiment  Facts  found  by  the 
court:  March  18,  18M,  an  avtloa  was  pend- 
ing between  the  same  parties,  Including  the 
troatee,  who  was  thm  discharged.  Be  then 
had  in  his  hands  fl2.60  wages  due  tbe  de- 
fraidant  March  16,  lSd4,  the  plaintiff  brought 
suit  against  the  defendant  upon  a  new  cause 
of  action,  and  tbe  writ  was  aerred  up<m  tbe 
trustee  March  16th.  The  trustee  dlsdosed 
f28.10  due  the  defendant  for  wages,  Including 
tbe  %pt.tlO.  Neither  suit  was  for  necessaries. 
Tbe  court  charged  tbe  trustee  for  9Q.iO,  and 
the  defendant  filed  a  bill  of  exceptions. 

Joseph  S.  Matthews,  for  plalntUC.  S.  &  ft 
B.  A.  Cutter,  for  defendant. 

WALLACE,  J.  The  discharge  of  the  trus- 
tee In  the  first  action  terminated  that  suit,  so 
far  as  the  trustee  was  concerned,  lliere  was 
then  nothing  to  prevent  the  wages  which  had 
been  attached  In  his  bands  from  being  paid 
over  to  the  defendant.  A  third  party  could 
then  have  attached  them,  and  had  them  ajf- 
plied  on  his  claim.  In  the  absence  of  fraud, 
there  Is  no  reason  why  the  plaintiff  cannot 
hold  the  defendants  wages  attached  In  a 
second  suit  on  another  cause  of  action  after 
the  discharge  of  tbe  trustee  in  the  first  action, 
In  the  same  manner  that  a  third  party  could. 
The  trustee  was  properly  charged-  Excep- 
tions orerrnled. 

CARPENTER,  did  not  tft  The  Othen 
concurred. 

(6S  N.  H.  2X9 
BADOBR  T.  PLAINTS. 
PLATTS  T.  BAOGBB. 
(Supreme  Court  of  New  Hampshire^  Blllsboro. 
March  IS.  1896.) 

IN8URANCE1— ASSIONUENT  OF  POLIOT-^aBTS 
OF  ASSIQNQB— PAYMENT  OP  LOSS— 8UBRO- 

OATION  TO  RIGHTS  OF  MORTOAGBK. 
1.  Where  a  grantee  of  mortgaged  premises, 
who  has  assumed  the  mortgage  debt,  has  the  in- 
surance on  the  prnuises  assigned  to  him,  and  the 
assigned  policy  provides  that  it  shall  be  void  if 
naphtha  is.  kept  by  the  insured  on  the  premises, 
and  that  where  the  loss,  if  any,  la  payable  to  a 
mortgagee,  no  act  or  default  of  any  person 
othw  tun  the  mortgagee  or  his  sgeots  shall 
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feet  snch  moTtg&gee^B  right  to  recorer  In  eaie 
of  Iocs,  proTlded  that  If  the  company  ihall  be 
Hable  to  the  mortgagee  for  a  loss,  tar  which  no 
liability  exlsta  as  to  mortgagor,  the  company 
may  pay  the  mortgajfe  debt,  and  thereapon  be 
entitled  to  an  assignment  thereof,  the  payment 
by  a  company  to  a  mortgagee  of  the  amount  ot 
luB  mortgage  after  a  loss  occaaioned  by  explo- 
sion of  naphtha  used  on  the  premises  by  a  tenant 
withont  tne  knowledge  ot  the  mortgagee,  and  an 
assignment  by  the  mortgagee  to  the  company  of 
the  mortgage  and  mortgage  note,  and  its  assign- 
ment of  them  to  another,  vest  in  the  latter  a 
title  to  the  note  and  mortgage,  which  he  can 
enforce  by  foreclosnre,  and  sncb  payment  to 
the  mortgagee  is  not  a  payment  of  the  mortgage 
.d«bt. 

2.  Where  a  pc^cy  provides  that  It  shall  be  void 
If  naphtha  is  kept  oo  the  insured  premises  by 
faisared,  he  cannot  recorer  if  it  is  nsed  by  a 
tanant  without  his  knowledge. 

Fetltim  1)7  MelTln  BaOger  agiOiut  Qeorge 
W.  PlattB  to  detennlne  amount  due  am  two 
fwl-estate  mortgase%  and  writ  oC  entiy  by 
FlattB  to  f weclose  tlia  mortgagea.  Oaae  dl»- 
cbnrged. 

CI)  Petition  for  the  determination  of  tbe 
amount  due  on  two.  real-eitate  mortgages; 
and  {S9  wrtt  ot  entry  to  foredo^e  the  mort- 
gages. Facta  agreed:  June  24,  1892,  the 
mortgaged  premises  were  conreyed  to  Melvln 
Badger,  who  assumed  the  payment  of  a  note 
for  $1,600  held  by  GUman  Clough,  secured  by 
a  mortgage  ot  the  premises,  and  a  note  tm 
$1,800  h^  by  Freeman  N.  Thurber,  secured 
bj  a  second  mortgage  of  the  premises.  The 
buildings  were  Insured  for  $2,000  in  the  North 
British  &  Mercantile  Insurance  Company, 
payable  In  case  of  loss  to  Thurber,  second 
mortgagee,  as  his  Interest  might  appear,  sub- 
ject to  prior  payment  to  Clough  as  his  mort- 
gage interest  might  appear,  and  In  tbe  Plic»- 
nix  Assurance  Company  for  $700,  payable  In 
case  of  loss  to  Thurber  as  bis  mwtgage  Inter- 
est might  appear.  Both  pt^cles  were  origin- 
ally Issued  to  Thurber,  and  were  assigned  to 
Badger,  tbe  companies  assenting  thereto.  Ju- 
ly 24,  1892,  tbe  buildings  were  destroyed  by 
fire,  Bef<M»  and  after  ^e  conveyance  to 
Badger,  a  portion  of  the  buildings  was  occu- 
pied by  a  tenant,  and  used  as  a  laundry. 
Naphtha  or  gasoline  was  used  to  run  an  en- 
gine. In  the  latmdry,  and  tbe  Are  was  caused 
by  an  explosion  of  naphtha  while  being  light- 
ed by  an  employ^  of  the  tenant  This  use 
Of  naphtha  was  unknown  to  Clough,  and 
Badger  claimed  it  was  unknown  to  him. 
Proper  proofs  of  loss  were  made  to  both  com- 
panies. Tlie  North  British  &  Mercantile  Com- 
pany claimed  that  the  fire  was  caused  by  tbe 
tmauthorized  use  of  naphtha  or  gasoline  on 
tbe  premises.  September  21,  1802,  Augustus 
Champlln,  resident  secretary  of  the  North 
British  &  Mercantile  Company,  without  the 
knowledge  or  consent  of  Badger,  paid  Cloagh 
$1,S28.T6,  the  amount  due  on  his  note,  less 
additional  premium  charged  for  extra  risk 
from  use  of  naphtha.  Clough  lnd<Mrsed  tbe 
note  without  recourse,  and  assigned  the  mort- 
gage securing  it  to  Champlln  as  resident  sec- 
retary. September  22,  1892,  Ohamplln  paid 


Thurber  $443.76,  which  Thurber  indorsed  on 
his  $1,800  note.  When  these  payments  were 
made,  Champlln  received  from  Clough  and 
Thurber  the  sum  of  ^.60  as  additional  pre* 
mlum  for  extra  hazard  incurred  by  reason  of 
tbe  use  of  naphtha  on  the  premises.  Septem- 
ber 22,  1892,  Champlln.  without  tbe  knowt 
edge  or  consent  of  Badger,  sold  tbe  Clough 
note  to  Platts  for  $44S.75,  indorsed  it  without 
recourse,  and  assigned  the  mortgage  securing 
It  to  Platts.  At  that  time  the  $1,800  note 
and  mortgage  were  held  by  the  New  Hamp- 
shire lYust  Company  as  security  for  a  note 
on  which  Platts  was  bolden  as  a  signer  with 
Thurber.  Platts  paid  the  trust  company  note, 
and  took  the  collateral,  thus  becoming  the 
holder  of  the  $1,800  note  and  tbe  mortgage 
securing  It  It  Is  agreed  that  there  was  due 
on  the  $1,800  note,  January  28,  1893.  $006l- 
16.  Platts  contended  that  there  was  due  him 
on  the  Clough  note  tbe  foil  amount  thereol^ 
while  Badger  contended  that  the  payment  to 
Clough  by  Champlln  extinguished  tbe  mort- 
gage debt,  and  that  notbing  Is  due  tberetm. 
The  policy  ot  tbe  North  British  ft  MercantOe 
Insurance  Company  was  the  New  Hampshire 
standard  torn  of  policy,  and  contained  the 
f(^owlng  proTlsims:  (1)  *TbiA  policy  shall 
be  rold  *  •  •  If  cam];diene,beCahie.  naph- 
tha, or  other  chemical  oils  or  burning  fluids, 
dian  be  k^  <x  used  by  the  insured  on  ttn 
premises  insured,  ercejrt  that  what  Is  known 
as  refined  petroleum,  kerosene,  or  coal  oil  may 
be  nsed  for  Ugbtlng."  (2)  "If  this  poUcy  sbaD 
be  made  payable  to  a  mortgagee  of  the  In- 
sured real  estate,-  no  act  or  default  of  any 
person  other  than  such  mortgagee  or  bis 
agents,  or  those  claiming  under  bim,  shall 
affect  socta  mortgagee's  right  to  recover  In 
case  of  loss  on  sn<^b  real  estate:  provided, 
that  tlte  miMtgagee  shall,  on  demand,  pay  ac- 
cording to  the  established  scale  of  rates  tot 
any  Increase  of  risks  not  paid  for  by  the  In- 
sured; and  whenever  this  company  shall  be 
liable  to  a  mortgagee  for  any  sum  for  loss 
under  tbis  policy,  for  vhidb  no  liability  ex- 
ists as  to  the  mortgage  or  owner,  and  this 
company  shall  elect  by  Itself  or  with  others, 
to  pay  the  mortgagee  the  full  amount  secured 
by  such  mortgage,  tben  the  mortgagee  shall 
assign  and  transfer  to  the  companies  Int^ 
ested,  upon  such  payment  the  said  mortgagei 
togelber  wltb  tbe  note  and  debt  fliereby  se- 
cured."* 

Snlloway  ft  TopUfl,  f <w  Badger.  Bdwln  V. 
Jones,  for  Flatti. 

OIiARK,  J.  Platts  Is  the  bolder  of  tbe  two 
notes  assumed  by  Badger,  and  the  mortgages 
securing  them.  It  is  agreed  tbat  the  amount 
due  upon  the  $1,800  note  was  $606.16  on  Jaur 
nary*2S,  1893.  The  only  guestton,  thereon, 
Is  whether  the  payment  of  the  amoont  due 
upon  the  $1,800  note  to  Clough,  as  mortgagee, 
by  Champlln,  as  agent  of  tbe  North  British  ft 
Mercantile  Insurance  Company,  and  tbe  as- 
signment toy  Clongb  to  ObampUn  ot  tb»  mort- 
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sage  secnrliig  the  note,  wu  a  pigment  d  the 
mortgage  debt  for  the  benefit  ot  the  mortga- 
gor, or  a  purchaBe  by  the  company  which  euh- 
rogated  them  to  the  rights  of  the  mortgagee 
niere  la  doe  to  Platts  the  full  amonnt  of  the 
GIoui^  note,  or  nothing.  The  use  of  naphtha 
on  the  premises  wtthoat  the  knowledge  or 
agency  of  Clough,  or  any  one  claiming  under 
him,  had  no  effect  npon  the  policy  of  Insur- 
ance aa  to  him,  and  his  Interest  as  mortga- 
gee was  Insured  at  the  time  of  the  fire.  By 
the  teems  ot  the  policy,  the  company  had  the 
right  to  ivotect  themselTes  by  paying  the 
amonnt  due  upon  the  mortgage  note,  and  tak- 
ing an  .astignment  of  the  mortgage^  which 
they  did.  By  Tirtne  of  the  as^gnment  the 
company  was  Invested  with  tbt  rights  of 
Olough  as  mortgagee,  and  could  have  proceed- 
ed to  foreclose  the  mortgage  against  Badger, 
the  owner  of  the  equity  ot  redemption.  The 
note  having  been  pnrdiased  by  Platts,  and  the 
mortgage  assigned  to  him,  he  stands  In  the 
place  of  the  company.  Badger,  having  pur- 
chased the  equity  of  redemption,  and  accept- 
ed an  assignment  to  himself  of  the  policy  Is- 
*jued  to  Thorber,  the  assignment  having  been 
made  with  the  company's  assent,  stands  in 
the  same  position  as  if  he  had  ai^Ued  for  the 
p<^cy  and  made  the  contract  of  insurance 
with  the  company.  It  is  Immaterial  whether 
he  knew  naphtha  was -used  In  the  building. 
Its  use  was  prohibited  by  the  terms  of  tbe 
policy,  and  It  was  the  duty  of  Badger,  who 
must  be  held  to  have  contracted  that  it  should 
not  be  used,  to  know  whether  that  condition 
was  complied  with.  The  use  of  naphtha  by 
the  tenant  invalidated  the  p(^cy,  so  far  as 
Badger  was  concerned,  whether  he  knew  of 
Its  use  or  not  Wheeler  v.  Insurance  Co., 
62  N.  H.  326,  450.  At  the  time  of  the  flre  the 
policy  was  void  as  to  Badger,  and  valid  aa 
to  Olough.  By  accepting  an  assignment  at 
the  policy  containing  the  provision  that  no 
act  or  default  of  any  person  other  than  tbe 
mortgagee  or  his  agents,  or  those  claiming 
under  blm,  should  affect  bis  right  to  recover 
In  case  of  loss,  Badger  became  bound  by  that 
contract,  and  party  to  the  agreement  that  the 
company,  if  they  should  so  elect,  might  pay 
the  mortgagee's  claim  and  take  an  as^gn- 
ment  of  the  mortgage.  This  payment  was 
not  Intended  or  understood  to  be  such  as 
would  oitlnguish  Badger's  debt  and  discbarge 
the  mortgage,  but  operated  to  satisfy  Olough's 
clsim  and  assign  the  mortgage  to  the  cran* 
pany,  leaving  it  In  full  force  against  Badger. 
In  Allen  v.  Insurance  Oo.,  182  Mass.  480,  the 
policy  provided  that  tbe  Insurance,  "as  to  the 
interest  of  the  mortgagee  otHj  therein,"  should 
not  be  Invalidated  by  the  acts  of  the  mort- 
gagor, and  that  when  a  loss  after  a  forfeiture 
was  paid  to  the  mortgagee,  tbe  company 
shoold  be  subrogated  to  his  rights  undet  the 
mortgage  to  the  extent  of  such  payment  and 
might  pay  the  full  amount  of  the  debt  to  the 
mortgagee,  an4  receive  an  assignment  of  the 
mortgage.  The  court  aay:  "The  policy  pro- 
vided that  the  amount  due  for  a  .loss  after  a 


foEteitore  shall  not  ,be  a  fund  for  the  payment 
ol  the  mortgage  debt,  but  that  upon  payment 
of  the  UwB  the  mortgage  shall  be  a  fund  fbr 
the  rehnbursement  of  the  defendant  Hie 
contract  Is  that  after  a  forfeiture  the  isam- 
ance  shall  t>e  exdnslTely  for  the  benefit  of 
the  mortgagee,  that  the  mortgagor  and  those 
claiming  und^  him  shall  have  no  beneficial 
Interest  In  the  policy,  and  that  payment  to 
the  mortgagee  shall  not  dlscSiarge  the  mort- 
gage, but  subrogate  the  defendant  to  the  mort- 
gagee's right  la  It  It  was  a  contract  which 
the  parties  were  competent  to  make,  and  we 
know  no  reason  why  they  should  not  ^de 
by  It"  To  the  same  effect  are  ESlot  Five 
Cents  Bar.  Bank  v.  Commercial  Assur.  Co., 
142  Mass.  142,  7  N.  B.  SCO,  and  Insnrance 
Oo.  T.  Allen,  43  N.  T.  380. 

As  the  amount  paid  to  Clough  by  the  In- 
surance company  was  not  paid  In  discharge 
of  the  mcH^gage,  Platfa.clalm  under  the  mort- 
gage Is  the  amount  of  the  mortgage  note. 
Case  dlsdiarged.  All  concurred. 


(BS  N.  H.  XU> 
WOODWABD  ct  at  T.  BIXBT. 
(Snprone  Court  of  New  Hampshire.  HlUsboro. 
March  IS,  188S.) 

NOTBS— EXECUTION— NEGLiaHNCB—CONSm- 
BRATION— FRAUD— BONA  FIDE  HOLD- 
ER—IN  STRU  CTIO  N—BVIDEN  CB. 

1.  Plaintiffs'  evidence  showed  th^  had  an 
overdue  note  aguiost  S.,  an  employ^,  for  money 
loaned,  and,  when  urged  to  pay  It.  be  proposed 
to  give  a  new  note  signed  by  defendant,  Us 
amtt,  and  plaintiffs  wrote  the  note,  and  S.  took 
It,  and  afterwards  returned  it  signed  by  de- 
fendant and  plaintiffs  accepted  It  and  ^ve  np 
the  old  note,  and  that  they  liad  no  suspidon  of 
fraad  in  procuring  the  note.  Defendant's  evi- 
dence showed  S.  called  on  her  and  produced  the 

{taper,  requesting  her  to  sign  It.  She  asked  what 
t  was,  and  he  said  It  was  all  right,  and  she 
signed  it  without  reading  it  or  knowing  Its  con* 
tents,  relying  on  his  assurance  It  was  all  ri^t 
She  had  never  signed  a  note  before,  and  was  un- 
familiar with  business  affairs.  Tbe  Jnry  were 
charged  that  it  defendant  through  fraud  of  S.. 
did  not  Imow  it  was  a  note  when  she  signed  it 
but  supposed  it  was  something  that  would  not 
barm  her,  she  was  not  liable  on  it,  unless  she 
was  negligent  In  ^gning  It,  In  wtiich  case  she 
was  estopped  to  set  up  fraud.  Held,  that  though 
the  evidence  authorized  a  finding  of  fraud,  and 
that  plaintiffs  received  the  note  in  good  taith 
and  for  value  before  maturity,  the  Jury  were 
also  justified  in  finding  that  defendant  was  neg- 
ligent in  signing  the  note,  and  henoe  thst  a 
verdict  for  plaintiffs  was  primer. 

2.  As  between  defendant  and  S.,  the  note  was 
an  accommodation  note,  and  subject  to  defense 
of  want  of  consideration,  but  as  between  plain- 
tiffs and  d^Iendant  there  wss  a  snflicient  con- 
sideration. 

3.  The  evidence  did  not  justify  a  charge  that 
S.  ncted  as  agent  fbr  plaintiffs  in  procOnng  the 
signature. 

4.  The  amount  of  property  then  or  afterwards 
owned  by  defendant  wss  wholly  immaterial  m 

any  Issue  tried. 

Exceptions  from  Hlllsboro  county. 

Action  by  0.  E.  Woodward  and  oth^ 
against  Ludna  Blxby.  There  was  a  Judg- 
ment for  plaintiffs,  and  defendant  exoegta. 
Exceptions  overruled. 
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Assump^  upon  the  defendant's  ivomlawnr 
note  for  11.000,  dated  May  14,  1882,  payable 
to  the  order  of  the  plaintlflCs  In  four  months 
after  date.  Verdict  for  the  jfMhOSbt.  The 
plaintiffs  did  btuinesB  In  Boston,  Maas.^  and 
the  defendant  resided  In  Manchester.  In  this 
eonnty.  Hie  plaintiffs^  evidence  tended  to 
show  that  they  had  an  orerdne  note  fbr  $1,000 
signed  by  George  StodEbrldge,  a  nephew  of 
the  defendant,  and  Indorsed  by  bis  father-in- 
law,  of  wbkHi  the  consideration  was  money 
loaned  by  tbem  to  Stockbrldge;  that,  when 
ocsed  to  pay  this  note,  Stockbrldge  proposed 
to  give  a  note  signed  by  the  defendant,  whldi 
proposition  the  plaintiffs  acc^ted;  that  one 
of  the  plaintiffs  wrote  tiie  note  In  salt,  which 
waa  taken  by  Stockbrldge,  and  returned  to 
them  about  May  28,  1802,  signed  by  the  de- 
fendant, and  waa  accepted  by  them  in  pay^ 
ment  of  Stockbrldge's  nMe,  wbldi  was  de- 
Urered  to  him;  that  they  had  no  knowledge 
or  sDsiddon  of  any  fnuid  committed  by  StoA- 
bridge  in  loocurlng  the  defendant's  irignatnre 
to  the  note;  that  Stodcbrldge  had  beoi  In 
fbtilT  emirtoy  fire  or  six  yean,  and  they  had 
no  reuon  to  suppose  he  was  not  trustworthy 
prior  to  the  time  th^  agreed  with  him  to 
accept  the  defendant's  note  In  payment  of 
his;  that  afterwards,  and  before  the  note 
was  brought  to  them,  they  learned,  throngh 
hla  confession,  that  he  had  been  stealing 
fmn  them.  Hie  def»idant  ocepted  to  the 
denial  of  a  motion  for  a  nonsuit  at  the  close 
of  the  [dalntlffB*  erldencb  The  defendant's 
eridrace  tended  to  show  that  Stockbrldge 
called  on  her  in  Manchester,  and,  after  a 
conversation  about  family  and  other  matters, 
produced  a  paper  and  requested  her  to  sign 
It;  that  she  asked  vfb&t  it  was,  and  he  replied 
that  it  was  all  right;  that  she  signed  It  with- 
out reading  it  or  knowing  its  contents,  rely- 
ing upon  Stockbrldge's  assurance  that  it  was 
all  right;  that  she  never  gave  a  note  before 
and  was  unfamiliar  with  business  affairs; 
and  that  the  paper  so  signed  was  the  note  In 
suit  She  was  not  indebted  to  Stockbrldge 
or  the  plaintiffs.  The  defendant  excepted  to 
the  exdnslon  of  testimony  called  for  by  the 
following  gnestlons  proposed  to  her:  "How 
macb  property  had  you  In  May,  18^?  Have 
yon  acquired  any  since?"  The  defefidant  re- 
Quested  the  following  Instructions:  '*ThlB 
suit  Is  between  the  immediate  parties,  the 
payee  and  the  maker;  and  If  there  was  no 
consideration  for  the  note,  or  If  it  was  pro- 
cured by  fraud,  the  plaintiffs  cannot  recover. 
Whatever  Stockbrldge  did  '  in  procuring  the 
defendant's  signature  was  done  for  the  plain- 
tiffs, and  their  rights  to  recover  In  this  suit 
are  no  greater  than  if  they  were  present  at 
tlie  time  the  signature  was  obtained,  and 
aided  in  Its  procurement  If  Stockbrldge 
IHVcnred  the  defendant's  signature  to  the  note 
1^  fraud  and  without  consideration,  the  plain* 
tiffs  cannot  recover."  The  request  was  de- 
nied, and  the  following  Instrnctlons,  in  sub- 
stance, were  given:  If  the  plaintiffs  exchanged 
a  note  held  by  them  against  Stockbrldge  and 


his  father-ln-Uiw  tor  the  note  la  salt,  there 
would  be  snffldent  consideration  for  the  lat* 
ter  note^  and  the  defendant  would  be  ilabla 
upon  It  in  this  actlcm.  nnieas  her  promise  Is 
made  void  by  the  nuumer  in  whldi  it  was 
obtained  from  her.  If  there  was  no  swb 
exchange  of  notes,  a  snlBcIent  consideration 
tor  the  defendant  note  Is  not  ^own,  and 
the  defendant  la  not  liable  upon  it  If,  in 
consequraioe  of  Stockbrldge's  fraud,  ttie  de- 
fendant did  not  know  the  papw  waa  a  prom^ 
Issory  note  when  she  signed  It  but  supfKMed 
It  was  something  that  would  not  harm  her, 
she  is  not  liable  In  this  action,  unless  the 
was  guilty  of  negligence  In  signing  It  If 
she  woidd  not  have  signed  It  but  for  her  dwn 
negligence,  and  the  i^iUntlfFs  took  It  In  ex- 
change for  the  Stockbridge  note,  relying  upon 
Its  being  what  It  purported  to  be,  without 
knowing  of  the  fraud  that  was  practiced  upon 
flie  defendant,  w  belim  put  upon  inquiry  ccm- 
eemlng  It  tiie  defendant  would  be  estopped 
from  setting  np  the  band,  and  would  be 
liable  In  this  action;  but  If  they  had  knowl- 
edge of  the  fraud,  or  of  facts  that  would  put 
a  reasonable  man  upon  Inquiry  aa  to  the  man- 
ner In  which  tiie  note  was  obtained,  there 
would  be  no  estopf)ei,  and  the  ^aintlffs  would 
not  be  entitled  to  recover,  althot^  the  de- 
fendant signed  the  note  In  consequence  of 
her  own  negligence,  ^e  defendant  did  not 
except  to  theae  instmctioiia,  bnt  did  except 
because  those  requested  were  not  glroi.  and 
moved  to  set  aside  the  verdict  because  of 
errors  In  the  above-mentioiied  mllnga 

David  Cross  and  David  Taggart  tor 
I^atntlfts.  Bumham,  Brown  ft  Wairen,  tor 
defendant 

SMITH,  J.  The  motions  for  a  nonsuit  and 
for  setting  aside  the  verdict  raise  th6  same 
question,  namely,  whether  there  was  evldoioe 
from  which  it  was  competent  for  the  Jury  to 
find  a  verdict  for  the  plaintiffs.  Tliere  waa 
evidence  that  would  warrant  the  Jury  In  find- 
ing that  Stockl»1dge  obtained  the  defend- 
ant's signature  by  fraud,  and  that  the  plain- 
tiffs received  the  note  before  maturity,  with- 
out knowledge  or  notice  of  the  fraud,  in  pay- 
ment of  Stockbrldge's  overdue  note  for  the 
same  sum.  But  whenever  one  of  two  inno- 
cent persons  must  suffer  >for  the  acts  of  a 
third,  he  who  has  enabled  another  to  occasion 
the  loss  must  sustain  It  Lickbaxrow  v.  Ma- 
son, 2  Term  R.  63,  70;  Bank  v.  Smith,  65  N. 
H.  563,  602.  The  jury  were  Instructed,  in 
substance,  that  If  a  fraud  was  practiced  upon 
the  defendant  by  Stockbrldge,  and  she  would 
not  have  signed  the  note  but  for  her  own 
negligence,  she  was  estopped  froim  setting  up 
fraud.  In  returning  a  verdict  for  the  plain- 
tiffs, the  Jury  must  have  found  that  the  de- 
fendant was  not  In  the  exercise  of  doe  care 
in  rigning  the  note  and  Intrusting  it  to  Stock- 
bridge.  According  to  the  authorities  in  this 
and  most  other  Jurl^lcUons,  the  verdict  must 
stand.   Our  views  aa  to  the  law  upon  this 
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iHraiKb  of  tha  case  wu»  m  tdOj  eijwessed  In 
Uie  oplDloa  of  lAdd,  3^  In.  Bank  t.  Smith, 
Bm>ra,  that  they  need  no  restatement  b^. 

The  evidence  offered  by.  tbe  defendant  to 
■how  how  mndi  property  ahe  had  in  May, 
1892,  the  date  of  the  note,  and  how  much 
she  bad  acquired  since,  was  rejected  as  Im- 
materUU.  it  was  wholly  IrreleTant  upon  any 
Issue  tried.  A  fact  logically  relevant  may 
be  rejected.  If,  In  tbe  opinion  of  tbe  trial 
judge  and  under  tbe  circumstances  of  the 
case,  It  Is  considered  essentially  misleading 
or  too  rranote  (Cole  r.  Boardman,  63  N.  H. 
58(K  681,  4  AtL  672),  botb  of  which  things 
were  true  of  the  evidence  excluded. 

Tbe  remaining  questions  arise  from  tbe  re- 
fusal to  give  the  InstrucUons  requested.  As 
between  the  defendant  and  Stockbridge,  tbe 
note  was  an  acoommodatloa  note,  and  sub- 
ject to  tbe  defense  of  want  of  consideration 
as  well  as  of  fraud.  But  as  between  the 
plaintiffs  and  defendant  there  was  a  good  and 
sufficient  conslderattou.  Tbe  case  does  not 
stand  differoitly  from  what  it  would  If  Stock- 
bridge  were  payee  and  indorser,  and  tbe 
pialntiflfc  were  Indorsees^  The  note  was  giv- 
en,  not  In  payment  of  a  dd>t  due  from,  tbe 
defendant  to  tJbie  plaintiffs^  but  in  payment  of 
an  ov«dQe  note  from  Stockbridge  to  the 
plaintiffs,  which  was  surrendered  upon  re- 
ceiving tbe  note  in  salt  There  was  no  evi- 
dence competent  for  the  Jury  that  Stock- 
bridge in  procuring  the  defendant's  signatory 
was  acting  as  the  plaintiffs'  agent,  and  there 
was  no  evidence  that  the  defendant  nndw^ 
stood  Stockbridge  was  acting  as  agent  for  any 
tlilrd  person.  The  vrttole  case  shows  tiut,  in 
jnocnribg  tbe  d^endanf  s  dgnatare,  Stodc- 
brldge  was  acting  in  bis  own  behalf;  that  he 
was  ^coring  the  means  for  lining  his  own 
d^  to  the  plaintlfCs.  The  ease  Is  the  same 
•am-  if  he  liad  frandulentiy  iwocured  &  loan 
from  the  dtfendant  of  $l,OQ(K  and  used  the 
UKHiey  to  take  up  bla  overdue  noteh  Sbce^ 
tloBs  overruled. 

CHA8S1,  did  not  alt  The  otheti  coo- 
cnmd. 

^  N.  H.  tUD 

SADDLBRT  HABDWARB  00.  ▼.  HIIXS- 

BORO  HILLS. 

(Supreme  Court  of  New  Hampshire.  Hlllsboro. 
March  16.  1895.) 

CONTRAOTS  —  RESTRAINT  OP  TRADE— ACTION 
PGR  BREACH— DAMAGES— EVIDBINCO 
—  NEGOTIATIONS. 

1.  Whov  a  dealer,  In  aelUug  merchandise, 
agrees  not  to  sell  to  any  one  else  In  the  same 
city,  withtmt  any  limibitlon  as  to  time,  tbe 
agreem^t  will  continue  only  tor  such  Imgth 
of  time  ai  will  afford  the  barer  a  reasonable 
opportnoity  for  disposlnz  of  the  goods  in  the 
Qsnal  course  of  trao^  with  the  eterdse  of  due 
diligence. 

2.  In  an  action  by  a  vendee  for  breach  of  con- 
tract, on  a  purchase  of  mercbandiae.  where  tbe 
■eDer  agrees  not  to  sell  to  any  one  else  in  the 
aame  dty,  plaintiff  is  not  entitled  to  loss  of 
preflts  OB  oaar  goods,  not  indnded  in  the 


trac^  purchased  from  defendant  before  he  was 
aware  of  his  breach  in  selling  to  others. 

3.  In  an  action  for  breactl  'of  contract,  evi- 
dence of  prior  negotiatitms  which  terminated  in 
the  contract  is  not  admissible. 

4.  Where,  in  an  action  by  tbe  vendee  for  a 
breach  of  contract  on  a  sale  of  goods,  where  tbe 
vendor  agrees  not  to  sell  to  any  one  else  in  the 
same  dty,  plaintiff  claims  a  loss  of  profits  on 
goods  saDBequently  purchased  of  defendant  be- 
fore he  was  aware  of  the  breadi,  evidence  that 
plalntifTi  ag«it  stated  "during  the  nesotiatioDs 
that,  if  he  had  the  ezdusive  sale,  he  would 

Sobably  sell  a  larger  quantity  of  the  goods.  Is 
admissible,  as  it  is  a  mere  statement,  and 
shows  no  contract  to  sdl  any  otha  goods  than 
those  specified. 

ExcepttoQs  from  Hlllsboro  county. 

Action  by  tbe  Saddlery  Hardware  Company 
against  tbe  Hilisboro  Mills.  From  a  judg*. 
ment  for  plaintiffs,  defendants  bring  excep- 
tiona.   Exceptions  overruled. 

Assumpsit  for  breach  of  contract  Tetdtct 
for  the  plaintiffs.  March  6, 1882,  tbe  defend- 
ants agreed  In  writing  to  sell  and  aliip  to  the 
plaintiffs,  freight  prepaid,  622  blankets,  of 
different  styles,  at  prices  spedfled.  and  "not 
to  seU  plaid  blankets  to  any  one  else  In  New 
York  Ci^."  Both  parties  complied  with  the 
contract  In  all  respects,  except  tiAt  flie  de- 
fendants sold  plald  blankets  to  parties  oCher 
than  tbe  plaintiffs  soon  after  March  ISKl. 
The  plain  tiers  offered  to  show  by  oral  testi- 
mony that  prior  to  March  6,  1892,  tbe  plain- 
tiffs' agent  stated  to  the  d^endantaf  treaaorar 
that,  If  the  phUnUfls  had  the  eulnalTe  sale^ 
they  wonld  probably  be' aUe  to  a^  8,000 
blankets;  also,  that  on  September  7, 1892,  the 
plaintiffs,  in  conseqneiKw  of  orders  taken  by 
them  after  March  6.  ISBS;  pnrehased  of  the 
defendants  275  additional  blankets,  the  otidtr 
having  been  contemplated  by  both  parties 
when  the  contract  of  March  6,  1892,  was 
made,  and  given  befmre  tbe  plaintiffs  wero 
awara  of  any  breach  of  that  contract,  and  that 
tbe  plalntlfh  sufCered  a  loss  of  proflto  in  tiie 
sale  of  these  blankets,  because  of  the  de- 
fendants' breach  of  the  cwitract  la  mtt  The 
testimony  was  exchided,  and  the  plaintiffs 
excepted.  Subject  to  the  plalntUEr  exception, 
the  Jnry  were  Instmcted  as  follows:  "Tht 
defendants'  agreement  not  to  sell  j^ald  blan- 
kets  in  New  Twk  aty  continued  im^  ao  long 
as  would  afford  the  plaintiffs  a  reasonable 
opportunity  to  sell  their  822  blankets  in  the 
usual  course  of  tradew  It  terminated  wfaenf 
ever  the  622  blankets  vrere  sold,  even  If  they 
were  sold  immediately  after  March  6di;  and 
it  terminated  at  the  expiiatitm  of  a  reasonable 
length  of  time  aft»  that  date,  whether  tiie 
blankets  bad  thai  been  sold  or  not.— that  la, 
sndi  a  length  of  time  as  would  afford  tbe 
plaintiffs  a  reasonable  opportunity  to  dispose 
of  the  Uaidtets  in  the  usual  course  of  bade, 
with  the  exerdse  of  reasonaUe  diligence  and 
skill.  What  was  such  reasonable  length  at 
time  is  a  question  for  yoor  determination. 
The  defendante  are  not  liable  tn  this  action 
for  any  loss  the  plaintiffs  may  have  suffered 
In  the  sale  of  blankets  purchased  by  them  of 
the  defendanta  after  March  D,  1882."  The 
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^Intlffs  mored  to  set  aside  the  verdict  as 
to  dftmages  so  far  as  to  allow  tliem  to  tihow 
ttte  loss  suffered  on  blankets  purchased  af- 
tKt  Stuch  5,  180%  and  before  they  were 
aware  of  any  breach  of  the  contract,  Ux  snlt, 
and  loss  of  prollti  on  other  blankets,  the  pur- 
chase of  which  was  contemplated  1^  ttie  par> 
ties  while  the  contract  of  March  B,  180%  was 
In  fbrc^  bnt  was  not  consnnunated  because 
of  Uie  defendants*  breach  of  conteact 

George  B.  French,  for  plalntUti.  WlUlam 
W.  Bailey,  for  defendants. 

SMITH,  J.  The  eueptloDB  relate  to  the 
question  of  damages,  and  the  damages  de- 
pend upon  the  conBtmctlon  of  the  contract. 
There  is  no  provision  In  the  contract  that 
tlie  plalntlflB  win  buy  or  ttie  defendants  sell 
more  blankets  at  the  same  or  other  prices. 
Whatever  elthw  party  may  have  had  In  con- 
templation as  to  further  purchases  or  sales, 
th^  came  to  no  agreemmt  or  nnderstanding 
In  relatloo  to  ttie  matter,  and  neltlier  conid 
«(Hnpel  the  other,  respecttTdy,  to  bny  or 
•ell,  nor  recover  damages  for  his  refusal. 
The  tact  that  two  of  the  blankets  were  des- 
ignated as  'temple"  Indicates  that  the  parties 
liad  In  mind  that  the  ^alnttffs  might  purchase 
more  blankets  of  those  styles.  But  the  en- 
tire absouse  ot  any  stipulation  to  that  ef- 
fect Is  concloslve  that  neither  party  under- 
stood tiwre  was  a  otmtract  for  such  forthw 
pmdiase  or  sals. 

The  agreement  not  to  s^  to  others  Is  with- 
«nt  limitation  as  -to  time.  There  are  cases 
^  ccoitracts  In  restraint  of  trad^  whme  It 
has  been  held  that  the  contract  terminated 
only  with  the  life  of  1^  vwidor.  la  Web- 
ster v.  BwSr  81 N.  B.  40;  Buss  sold  his  team- 
ing bnslneBs  over  a  parUeiUar  route  to  Web- 
ster, and  agreed  not  to  Intwfere  wlUi  the 
business.  If  Webster  or  his  assigns  should 
carry  on  the  business  of  which  he  had  pur- 
chased  Che  ocluslva  xl^  of  Buss  so  tong  aa 
the  latter  might  live,  It  Is  manifest  that  a  rea- 
sonable omstnictlott  of  the  agreonent  re- 
quired that  Buss  dionld  abstain  from  Inters 
ference  so  long  aa  the  barinees  was  carried 

It  must  be  assumed  ttat  Uw  plalntUCs  p^d 
m  larger  price  than  they  otherwise  would, 
because  of  the  defendants'  agremnent  not  to 
wtSk  to  otlien  In  the  dty  where  th^  were 
•oigaged  In  selling  blank  eta.  The  less  com- 
petition, the  greater,  ordinarily,  would  be 
th^  profits.  Controets  in  restraint  of  trade 
jure  not  Carored  In  Uie  law,  snd  a»  not  to 
be  extended  by  construction  beyond  the  fair 
and  natural  Im^mt  of  the  language  used. 
Bmltb  T.  Qlbbs.  4«  N.  H.  S8B;  Bowers 
WbltUi^  88  M.  H.  147.  As  the  contract  not 
to  sen  contains  no  Umit  as  to  time,  the  rea- 
•onable  constmctloB  is  that  the  parties  in- 
tended It  to  ooatlnne  so  long  as  necessary  to 


protect  the  plaintiffs  from  competition  la  the 
sale  of  the  goods  purchased.  If  the  contract 
had  been  not  to  sell  to  others  In  New  York 
so  long  as  the  plaintiffs  would  bny  blankets 
of  the  defendants,  the  case  would  be  alto- 
gether different  from  the  present.  Here  was 
not  only  no  agreonent  to  purchase  more 
blankets,  but  an  entire  omission  of  the  quan- 
tity and  prices  of  future  purchases.  The  im- 
probability Is  BO  great  that  the  defendants 
would  have  bound  themselves  for  an  In- 
definite period  not  to  make  sales  to  others  in 
New  York,  without  an  agreement  from  the 
plaintiffs  for  the  purchase  of  some  definite 
quantity  at  a  fixed  price,  that  an  agreement 
in  restraint  for  an  indefinite  period  cannot 
be  read  into  the  contract,  within  the  reason- 
able rules  of  construction.  It  cannot  be'  sup- 
posed the  parties  Intended  the  restraint  to 
last  after  tlie  necessity  for  It  ceased  to  ex- 
ist Such  a  construction  would  be  unreason- 
able. The  object  of  the  parties  was  the  pre- 
vention of  competition.  This  case.  In  prin- 
ciple, does  not  differ  from  the  cases  gen- 
erally In  restraint  of  trade.  In  Webster  v. 
Buss,  supra,  the  purchaser  could  not  enjoy 
the  fuU  fmlto  of  his  purchase  unless  the 
vendor  refrained  from  Interference  so  long 
as  he  carried  on  the  business.  So  here  the 
object  of  the  parties— the  prevention  of  com- 
'petltlon— required  Uie  defendanta  to  refrain 
from  sales  to  other  New  York  dealers  until 
llie  plalntiffB  could  sell.  In  tiie  ordinary 
course  of  business  the  blankets  which  they 
bou^t  on-  the  faith  of  the  defraidanttf  con- 
tract The  true  rule  was  ttlrea  In  the  tnstnie- 
tlons  to  the  Jnryi  to  wit;  tb»  sUpulatKm  not  to 
■dl  to  otims  In  New  York  conUnued  tot  such 
length  of  time  as  would  affwd  the  plalntlfcs 
a  reasonable  opportunity  for  disposing  of  the 
bUnketi  in  tSu  osnal  coone'ftf  ttade^  with 
the  ezndse  of  due  dfilgoice  and  skQL 

The  evidence  offered  by  the  idalntlffs  and 
ezduded  rdated  to  a  conversati<m  prior  to 
the  negotiation  which  terminated  In  the  writ 
ten  contract,  in  which  all  prior  negotiations 
were  merged,  and  therefore  was  properly  re- 
jected. An  eddltlonal  objection  to  It  Is  that 
there  ms  no  agreement  for  a  sale  of  8,000 
Uankets,  but  a  statenmit  merely  by  the  i^ain- 
tSttie  agent  that,  If  they  could  have  the  ez- 
dnslve  sale  In  New  YoA  Olty,  they  oonld 
probably  sell  that  numbor  of  Uankets.-  No 
tbne  within  which  they  could  heve  sold  tibat 
quantl^,  and  no  price  which  they  would 
have  been  willing  to  pay,  seems  to  have  been 
mentioned.  Bvldence  of  the  purdiase  of  275 
blankets  ht  S^tnnber,  1882>  was  tmmatmaL 
They  were  not  Induded  In  the  written  con- 
tract The  motion  to  set  aside  the  verdict 
must  be  denied,  and  the  exceptions  over- 
ruled. 

OHASB,  J.,  did  not  sit  Tbe  othm  con- 
curred. 
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BABTLBITT  T.  LA  BOGHBLLB. 

(Bvpreme  Oonrt  of  New  Hampshire.  Ueiri- 
mack.   Uareh  lit,  1890.) 

PWTW  T.*NP  C0NVVnD-^TRaBPAfl8-Sn- 

DBNCB. 

1.  Definite  mMiiiments,  referred  to  In  a  deed, 
control  the  location  of  the  land  conreyed. 

2.  In  treepais  quare  clauBum  fregit.  where  de- 
fendant's gnilt  fa  depmdent  on  the  location  of 
land  intended  to  be  conveyed  bj  a  deed,  eri- 
dence  identi^ins  the  bonndariei  referred  to 
in  the  deed,  and  fixing  their  location,  la  admissi- 
ble. 

Bxceptloiis  from  MmrlmaclE  eaanty, 
Trespaaa  q.  c  f.  by  Michael  Bartlett 
against  Arthur  La  Rocbelle.  There  was  a 
Judgment  in  Cavor  of  defendant,  and  plaintiff 
ezcepta.  Exceptions  orermled. 

Trespass  quare  claasum.  Facts  found  hj 
the  court  The  plalntifTs  close  adjoins  the 
defendant's  on  the  south,  and  the  controver- 
sy Is  over  the  location  of  the  division  line. 
In  1866,  John  Q.  Hook  owned  a  tract  of  land 
west  of  High  street,  in  Concord.  He  divided 
It  Into  lots,  and  made  a  plan  of  the  same, 
and  of  Forest  and  othw  streets,  which  he  re- 
corded In  the  registry  of  deeds.  The  plan 
shows  the  south  line  of  Forest  street  as 
straight  from  Auburn  (the  second  street  west 
of  High)  to  High  street  The  courses  are- 
not  given  on  the  plan.  Later  In  the  same 
year  be  undertook  to  lay  out  Forest  street  on 
the  ground  from  Auburn  to  High  street. 
Tbe  general  direction  of  High  street  is  north 
and  soutli,  and  of  Forest  street  east  and 
west  He  pat  down  white-pine  stakes, 
which,  bmg  since  disappeared,  to  mark  the 
south  line  of  Forest  street  In  1880  the  city 
laid  out  Forest  street  over  substantially  the 
same  ground  as  laid  out  by  Hook.  From  Au- 
burn street  to  Valley  (the  first  street  west  of 
High,  and  abont  midway  between  High  and 
Auburn)  the  street  la  Identical  with  that  laid 
out  by  Hook.  From  Valley  to  High  the 
course  deflected  1  deg.  55  mln.  to  tbe  right 
carrying  tbe  southwest  comer  of  Forest  and 
High  streets  12  feet  south  of  the  comer  as 
shown  on  Hook's  plan,  and  that  made  by  blm 
In  1866,  If  the  line  he  marked  upon  the 
ground  was  straight  from  Auburn  to  High 
street.  In  1865,  Hook  conveyed  to  Phtlandn- 
Thompson  a  tract  of  land  at  the  Intersection 
of  Forest  and  High  streets,  bounded  norther- 
ly on  Forest  street  and  easterly  on  High 
street  Prior  to  October  8,  18T1,  Thompson 
conveyed  this  tract  of  land  to  Jacob  B.  Rand. 
Rand  then  conveyed  to  William  Foley  a  lot 
described  as  follows:  "Basterly  by  High 
street  serenty-one  feet;  northerly  by  Forest 
street  one  hundred  and  twelve  feet;  wester- 
ly by  land  of  said  Rand,  seventy-one  feet; 
BOutberly  by  land  of  said  Rand,  one  hundred 
and  twelve  fttet."  December  18,  1S71,  Rand 
conveyed  to  Charles  H.  Elliott  a  lot  next 
south  of  the  F'oley  lot  by  tbe  following  de- 
scription; "Begluulug  at  stake  and  stones 
hereafter  to  be  placed  on  the  westerly  line  of 


High  street,  fifty  feet  southeriy  from  the 
southerly  bound  of  land  on  the  westerly  line 
of  said  High  street  owned  by  William  Foloy; 
thence  northerly,  on  the  westerly  line  of  High 
street  Otty  feet;  to  stake  and  stonet;  thence 
westerly,  on  the  southerly  line  of  said  Foley's 
land,  abont  one  hundred  and  twelve  feet  to 
stake  and  stones;  thence  southerly,  iraraUel 
with  the  westerly  line  of  High  street  about 
thirty-eight  feet  to  stake  and  stones  here- 
after to  be  placed;  thence  easterly,  about  one 
hundred  and  twenty-nine  feet  In  a  straight 
line,  to  point  begun  at"  This  lot  has  come, 
by  mesne  conveyances,  to  the  defendant 
January  15,  1872.  Band  conveyed  to  Benja^ 
min  Flanders  a  lot  adjoining  the  defendant's 
on  the  south  by  tbe  following  description: 
"Beginning  at  a  stake  and  stones  hereafter  to 
be  placed  at  southwest  comer  of  land  owned 
by  Charlea  H.  Blliott;  thence  easteriy,  on 
southerly  line  of  said  Blllott's  land,  abont  one 
hundred  and  twenty-nine  feet  to  the  wester- 
ly line  of  High  street;  thence  southerly,  on 
the  westerly  line  of  High  street,  fifty  feet 
to  stake  and  stones;  thence  south,  about 
sizty-elgbt  and  one-half  degrees  weat  one 
hundred  and  eleven  and  a  half  feet  to  stake 
and  stones  hereafter  to  be  placed,  being  cor- 
ner of  land  above  described  and  conveyed 
[another  lot  conveyed  by  the  same  deed]; 
thence  northerly,  on  the  easterly  line  of  said 
land,  thirty-two  and  a  half  feet  to  stake  and 
stones  hereafter  to  be  placed;  thence  easter- 
ly, in  a  straight  line,  to  tbe  point  begun  at" 
This  lot  has  come,  by  mesne  conveyances,  to 
the  plalntur.  When  Elliott  bought  there  was 
a  bound  at  Foley's  southeast  comer,  and  an- 
other at  his  southwest  comer,  71  feet  from 
tbe  south  line  of  Forest  street  as  now  laid 
out  to  which  Foley  and  his  snccessots  In  ti- 
tle hare  occupied  to  the  present  time.  The 
court  found  that  the  disputed  line  was  121 
feet  south  of  Forest  street  as  laid  ont  the 
dty,  and  that  the  defendant  was  not  guilty, 
and  the  plaintiff  excepted. 

Sai^gent  &  Hollis  and  Samud  G.  Lane,  tor 
plaintiff.  Bingham  &.  Mitchell  and  BraJa- 
min  B.  Badger,  for  defendant 

WALIAOB,  J.  To  ascertain  the  line  be- 
tween the  plalntlff*a  and  the  defendant's  lots 
Involves  the  construction  of  the  deeds  <rf 
Bond  to  Elliott  In  1871  and  to  Flanders  tn 
1872.  The  construction  of  deeds  Is  tbe  ascer- 
tainment from  competent  evidence  of  the  In- 
tention of  tbe  parties.  Crawford  v.  Parsons. 
63  N.  H.  438;  Johnson  v.  Oooant  64  N.  H 
lOe,  136,  7  AtL  11&  Tbe  competent  evl- 
donce.  In  ascertaining  tbe  intent  of  the  par^ 
ties  to  a  deed,  is,  in  the  first  Instance,  tbe 
deed  itself,  and  such  parol  or  extraneous  evi- 
dence OS  Is  necessary  to  apply  the  descriptions 
in  the  deed  to  the  land,  and  every  material 
fact  that  will  help  to  identify  the  person  or 
thing  Intended,  and  enable  the  court  to  pal 
themselves  as  near  as  may  be  In  tbe  position 
of  the  parties  to  tbe  deed.  In  case  any  la- 
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tent  ambisnlty  arises,  still  other  extrinsic  evi- 
dence Is  admissible  In  regard  to  the  Intent  of 
the  parties.  Lane  t.  Thompson,  43  N.  H. 
820,  324;  Teoney  t.  Lombef  Co..  Id.  343,  350; 
BeU  T.  Woodward.  46  N.  H.  331;  Swain 
T.  BaltmsTwh,  M  N.  H.  8, 16.  The  deed  from 
Band  to  Flanders,  onder  which  the  plaintiff 
dalms,  simply  conveys  a  lot  SO  feet  wide  on 
Hlffh  street,  Just  south  of  the  saiiott  lot,  now 
owned  by  the  defendant,  wltbont  referring  to 
any  bounds  which  were  In  oistence  on  the 
gnnmd  at  the  date  of  the  deed  to  aid  in  de- 
termining its  exact  locatim,  but  making  the 
north  line  of  this  lot  the  same  as  the  south 
line  of  the  Elliott  lot  The  location  ot  the 
disputed  line  Is  to  be  determined,  if  possible^ 
from  the  deed  of  Rand  to  Blliot^  lulng  only 
audi  evidence  as  Is  necessary  to  apply  the 
description  to  the  land.  The  point  of  begin- 
ning is  described  as  a  "stake  and  stones, 
hereafter  to  be  placed  on  the  westerly  line 
of  High  street"  At  the  time  the  deed  was 
^ren,  there  was  evidently  no  mark  npon  the 
ground  at  that  comer  to  Indicate  this  point 
But  this  point  is  further  defined  as  being 
"fifty  feet  sontheriy  from  the  southerly  bound 
of  land  on  the  westerly  line  of  High  street 
owned' by  WlUlam  Foley."  This  calls  for  a 
bound  on  the  west  side  of  High  street,  at  the 
southeast  -comer  of  the  Foley  lot  The  de- 
aerlptliHi,  having  thus  defined  the  point  ci  be- 
gtamlnff,  continues^  "tbence  northerly,  on  the 
westerly  line  of  High  street,  fifty  feet,  to 
stake  and  stonea";  again  calling  tm  a  bound 
at  the  southeast  comer  of  ttie  Fol^  lot  The 
tect  that  this  deed  twice  calls  for  a  bound  at 
fbim  eanux  as  In  existence  at  that  time,  taken 
In  connectkn  -with  tbe  Gftct  that  titie  same 
deed  defines  other  comers  of  ti^ls  lot  1^  stake 
and  stones^  hereafter  to  be  placed,  where 
thm  were  no  bonnds,  maka  It  dear  that 
the  parties  to  this  deed  had  In  mind  a  bound 
then  in  existence  on  the  earth's  surface,  by 
wbldi  they  intended  to  fix  the  northeast  cor> 
ner  of  the  SHUott  lot  It  appears  there  was 
a  bound  at  the  northeast  comer  of  this  lot, 
which  answered  to  the  call  of  the  deed,  in  er< 
fstmce  at  the  time  the  BUlott  deed  was  given. 
The  description  continues  from  this  point, 
**tlience  westerly,  on  the  southerly  line  of 
said  Ffdey's  land,  about  one  hundred  uid 
twelve  feet,  to  a  stake  and  stones^';  calling 
tor  a  bound  at  the  ntarthwest  comer  of  the 
lot  It  also  appears  there  was  a  bound  at 
this  comer  at  the  time  this  deed  was  givw 
which  answers  to  the  call  of  the  deed.  It 
does  not  appear  there  were  any  bounds  on  a 
line  12  feet  fnrtber  north,  where  the  plaln- 
tur  dalms  this  line  should  be  located,  which 
would  answer  to  the  calls  of'  the  deed,  or  to 
which  the  parties  could  have  referred.  We 
have,  then,  two  bounds  on  the  earth's  sur- 
teoe  In  existence  when  this  deed  was  j^ven 
wUch  answer  to  the  description  of  the  deed« 
and  define  the  northeast  and  northwest  cor- 
ners nt  this  h>t,  and  fix  definitely  Its  north 
line.  They  were  the  southeast  and  south- 
west comers  of  the  Foley  lot*  and  the  line 


between  them  was  the  south  line  of  the 
Foley  lot  as  then  occupied.  These  bounds 
and  this  line  can  now  be  determined,  be- 
cause Foley  and  his  successors  in  title  have 
occupied  to  them  until  the  present  time. 
The  northeast  and  northwest  corners  and 
the  north  Une  of  the  EUlott  lot  behig  de- 
termined. It  is  easy  to  ascertain  the  othw 
bounds  and  lines  of  the  lot  As  appears  bj 
the  monuments  called  for  by  the  deed,  the 
parties  Intended  that  the  south  line  of  the 
lot  should  be  where  the  defendant  claims  It 
la. 

But  the  plaintiff  says  that  aU  these  lots 
were  formerly  part  of  a  tract  of  land  owned 
by  John  6.  that  he  plotted  this  tract 

of  land  into  lots,  and  laid  out  streets,  among 
which  were  High  street  on  the  east  &nd 
Forest  street  on  the  north,  of  these  lots; 
that,  according  to  the  plan,  the  south  line  ot 
Forest  street  was  12  feet  further  north  than 
It  Is  now;  that  In  conveying  this  land,  he 
described  the  lots  on  High  street  as  so  many 
feet  south  of  Forest  street  according  to  the 
plan;  and  that  all  these  lot  lines  should  be 
12  feet  furthH-  north.  But  In'  the  view  tak- 
en. tb!«  does  not  help  the  plaintiff.  Rand, 
owning  all  this  tract  of  land  by  title  derived 
through  mesne  conveyances  from  Book,  first 
conveyed  the  Foley  lot;  fixing  Its  southwest 
and  southeast  comers  by  monuments  uptn 
the  ground,  and  then  eonve^ed  the  Elliott  lot, 
fixing  the  south  line  a  cwtaln  number  of  feet 
south  of  the  monuments  at  the  south  corners 
of  the  Foley  lot  This  determines  the  locsr 
tlon  of  the  dtepnted  Une,  and  It  is  of  no  con- 
sequence whether  the  north  line  ot  the  Foley 
lot  and  the  dlqnited  line  are  located  In  accord- 
ance with  the  Hook  plan  or  not  The  defi- 
nite monuments  referred  to  In  the  Band-El- 
liott deed  emtiol  the  location.  Gobnm  t. 
Ooxeter,  01  N.  H.  1S& 

The  evidence  Identifying  the  bounds  refer- 
red to  in  the  deeds,  and  fixtaig  their  location, 
was  properly  admitted.  In  the  view  taken, 
It  Is  unnecessary  to  consider  whether  the  ofli- 
er  evidence  was  properly  admitted  or  not 
Exceptions  overruled. 

SMIT^  J.,  did  not  sit  Tbe  others  eon- 
curred. 


(n  N.  H.  S1E> 

TILTON  V.  (VCONNOR. 

(StqwenM  Court  of  New  Hampshire.  milslMPk 
March  16.  1896.) 

BZncnTORS    AND  AD>nNISTRATORS-<}RAMT- 
INQ  OF  ADMINISTRATION-JURISDIC- 
TION OF  PROBATB  COURTS. 

Shite,  by  Pnb.  St  c.  182.  S  8,  the  granting 
of  administration  belongs  to  the  jndge  of  pro- 
bate in  the  county  in  which  the  person  deceased 
was  last  an  inhabitant  the  fact  that  when  the 
petition  for  granting  administration  la  filed  in 
the  proper  county,  a  petition  had  previonBly  been 
filed  in  some  other  county*  Is  no  objection  to  a 
decree  appointing  an  administrator  under  tht 
former  petition. 

Exertions  t^n  HUlsboto  oonn^. 


Digitized  by  Google 


B04 


44  ATLAimO  BBPOBTBH. 


(N.H. 


Appeal  by  Mary  B.  Tilton  from  a  decree  of 
the  Judge  of  probate  appointiDg  Denis  F. 
O'Ooimor  administrator  of  the  estate  of  Mary 
B.  Kelley.  who  died  Joly  21.  1893,  at  East 
Kingston,  while  on  a  Tlslt  She  was  last  an 
Inhabitant  of  Manchester,  where  she  had  real 
and  personal  estate.  Upon  the  petition  of  the 
[dalntlfr,  one  of  her  heirs,  filed  September  21, 
1803,  the  Judge  of  probate  of  Rockingham 
county  appointed  one  Steams  administrator, 
on  the  lltb  day  of  October.  September  26, 
1803,  Hurd,  another  heir,  petitioned  the  judge 
of  probate  of  Hlllsboro  county  for  the  ap- 
pointment of  an  administrator.  After  a  hear- 
ing upon  this  petition,  the  defendant  was  ap- 
pointed. The  plaintiff  all^^,  as  a  reason 
of  appeal,  that  at  the  time  of  the  filing  of 
the  petition  in  this  proceeding  a  similar  peti- 
tion was  pending  in  the  probate  court  of 
Rockingham  county.  The  court  afilrmed  the 
decree,  and  the  plalntltt  vxeepteO.  Exaeff- 
Uora  OTerroled. 

Eastman,  Young  &  O'Neill,  for  plaintiff. 
Denis  F.  O'Connor  and  John  P.  Barttett.  for 
defttidant. 

PER  CURIAM.  The  "granting  of  adminis- 
tration on  the  estate  of  a  person  deceased 
shall  belong  to  the  Ju^e  of  probate  for  the 
county  in  which  such  person  was  last  an  In- 
habitant" Pnb.  St  c  182,  I  &  The  fact 
that  when  the  petition  for  the  appointment 
of  an  administrator  was  filed  In  the  probate 
court  of  Hillflboio  county,  a  similar  peti- 
tion was  pending  In  the  probate  court  of 
Rockingham  county,  is  ImmateriaL  Priority 
In  the  filing  of  the  petition  did  not  determine 
the  qnestion  of  Jurisdiction.  As  the  decedent 
was  last  an  inhabitant  of  Hlllsboro  county, 
:he  probate  court  of  that  county  was  aathor- 
tzed  to  appoint  an  admlnlstratw  of  her  e»- 
ttta  Btic^ptions  orecmled. 

OHABBl  J.,  did  not  sit  The  others  con- 
cuired. 


(68  N.  H.  604) 

McCONNBLL  t.  PI/ANDER8. 

(Supreme  Court  of  New  Hampablre.  Merri- 
mack.   March  15,  1895.) 

•HBHIVF^^JAfilLITT   FOR  ATTACHED  PROP- 
KRTY. 

Neither  trover  oor  assumpsit  can  be  main- 
talaed  agaiast  a  deputy  sheriff  to  recover  the 
value  of  crops  attached  while  they  were  grow- 
Ing,  and  destroyed,  without  the  officer's  fault 
before  sale. 

Bizceptlons  from  Merrimack  county. 

TresfMss  by  Robert  McConnell  against  Ste- 
phen H.  Plandera.  From  a  Judgment  In  fa* 
nr  of  defendant  plaintiff  excepted.  Excep- 
tions orerroied. 

Trespaaa,  with  a  eonnt  In  ttoTer,  for  the 
plaintUTs  crops,  attached  In  a  suit  against 
him  by  the  defendant  as  a  deputy  sheriff,  the 
greater  part  of  whldi  were  destroyed  without 


the  d^^dant's  fault,  and  ttie  remainder  sold 
by  the  defendant  on  the  writ  The  crops, 
when  attached,  were  growing,  and  were  har- 
vested by  the  defendant  at  a  reasonable  ex- 
pense, which  was  more  than  the  value  of  the 
portion  sold.  Judgment  having  been  ordered 
for  the  defendant  the  jriaintiff  excepted,  and 
moved  to  amend  by  Inserttng  a  oonnt  la  a» 
Bumpsit 

Harry  G.  Sai^^t  t<x  plaintiff.  Byivester 
Dana  and  Bingham  &  Mitchell,  for  defend- 
ant 

WALLAOB,  J.  Tort  cannot  be  maintained 
A  majority  of  the  court  are  of  the  oplnUn 
that  Justice  does  not  require  the  allowance 
of  the  amwdment  Exceptions  ovocruled. 

GLARK,  J,,  did  not  alt^ 


(68  N.  H.  206) 

WELCH  «t  aL  T.  OONOOBD  B.  B. 

(Supreme  Court  of  New  Hampshire.  Merri- 
mack.  March  IS,  1896.) 

ACTION  ON  THB  CASE-COUHON  GARRIBRa— 
RAILROADS— IA3SS  OP  OO0D8— LIA- 
BlUTY— TORMINATION.  , 

1.  Where  consignee's  goods  were  destroyed 
by  fire  in  the  carrier's  freight  hooset  the  con- 
sigcee's  remedy  was  by  an  action  on  the  case, 
and  not  in  assumpsit 

2.  Gen.  Laws,  c.  162,  |S  8,  9,  render  railroad 

Sroprietors  liable  for  damages  to  property  by 
re  from  their  engines,  and  authorise  them  to 
insure  property,  situate  along  the  line  of  the 
road,  exposed  to  such  damage.  Held,  that  sijch 
statute  md  not  impose  a  liability  on  a  railroad 
for  merchaadise  destroyed  by  Siet  in  Its  freight 
house,  belonging  to  a  consignee,  bat  applied 
only  to  property  In  the  control  of  others  along 
its  line. 

3.  Where  merchandise  shipped  over  a  railroad 
was  placed  in  tb^  companjrs  freight  house  on 
reaching  Its  destination,  and  the  owner  removed 
a  part  of  it  on  the  day  of  its  arrival,  and  tlie 
remainder  was  destroyed  by  fire  six  days  there- 
after, the  railroad  was  not  liable  as  a  common 
carrier,  ^nce  such  liability  terminated  on  the 
expiration  of  a  reasonable  time  for  delivery 
after  notice  of  arrival. 

Action  by  J.  Welch  &  Co.  against  the  Oour 
cord  Ballroad.  Judgment  for  defendanta. 

Assnmptdt  to  recovw  the  value  of  a  hofs- 
head  of  molassea  destroyed  by  a  Are  eanaed  tfj 
the  defendanta  while  in  theb  trel^t'luHue 
at  Suncook.  Facta  found  by  a  referee!  Tba 
molasses  was  brought  orer  the  defendants' 
road  and  placed  In  their  freight  house  May  4, 
1887.  It  waa  destroyed  tiy  fire  May  lOtii. 
Some  nigar  came  -with  the  molasns,  and  vae 
removed  the  plalntifh  on  the  nigtat  of  Iti 
arrival;  also,  another  hogshead  nt  molai— a, 
which  was  removed  aome  time  bdkm  the  fire. 
OAe  platntUFi  did  not  cUxMa  permisalon  to 
have  the  molasses  remain  In  tlie  fMi^t  home: 
nor  did  the  defendants  object  to  Its  remaining 
there,  or  reqpest  Its  removal.  OQer  goods 
of  the  plaintiffs  which  came  frdg^t  had 
occaalonaUj  remained  in  the  freight  honsR 

Digitized  by  Google 


B.P      LEOltHABD  T.  JOHN  HOPE  ft 


SOXS  EN6BAYIKG  A  MFO.  GO. 


805 


tor  a  longer  time  than  the  molasKS  destroy- 
ed, without  objection. 

\miiam  Ia.  Foster,  John  B.  ^zelton,  and 
Sargent  &  HoUis,  Cot  plalntUb.  Frank  S. 
Streeter  and  Joseph  W.  Fellows,  for  defend- 
ants. 

SMITH.  J.  Whether  the  plalntlffB  seek  to 
recover  of  the  def  radants  as  common  carriers, 
or  as  warehousemen,  or  on  the  statute  (Qen. 
Laws,  c.  162,  S  8),  the  form  of  the  action  has 
been  mlscoaeelved.  Case,  and  not  assumpsit, 
is  the  appropriate  action  for  sncb  a  claim.  The 
trial,  however,  appears  to  haTe  been  bad  upon 
the  merits  of  the  case,  without  regard  to  the 
form  of  the  action.  We  assume,  altiiougb 
the  case  does  not  so  state,  that  the  flre  was 
communicated  from  the  defendants'  locomo- 
tive. 

"The  pn^etors  of  every  railroad  shall  be 
liable  for  all  damages  which  shall  accrue  to 
any  person  or  property  by  fire  or  steam  from 
any  locomotive  or  other  ragine  on  such  road. 
Such  proiMletors  shall  have  an  Insurable  in- 
terest In  all  property  situate  on  the  line  of 
such  road,  ffiq>osed  to  such  damage,  and  may 
effect  Insurance  thereon  for  their  own  bene- 
fit" Gen.  Laws,  c.  162,  »  8,  9.  This  stat^ 
nte  was  manifestly  passed  In  aid  of  ad- 
Joining  landowners  and  of  persons  having 
property  on  adjoining  lands.  In  such  cases 
the  liability  of  the  proprietors  of  the  road  is 
made  absolute.  No  auestlon  of  care  or  neg- 
ligence on  their  part  Is  left  open.  Rowcll  v. 
Railroad  Co.,  57  N.  H.  182.  The  statute  has 
been  underatood  to  be  limited  to  property, 
real  and  personal,  along  the  line  of  a  railroad, 
and  in  the  possession  and  control  of  the  own- 
er, and  to  bave  no  application  to  property  In 
the  cars  and  storehouse  of  the  corporation, 
and  In  the  poss^ion  and  control  of  the  rail- 
road proprietors  as  common  carriers.  Hence 
the  provision  In  regard  to  Insurance,  which 
would  be  unnecessary  If  the  statute  was  in- 
tended to  apply  to  property  In  the  p(»8ess1on 
of  the  railroad,  proprietors.  WithoOt  the  stat- 
ute, a  large  amount  of  property  along  the  line 
of  a  railroad  would  be  greatly  depreciated 
in  value,  and  sometimes,  perhaps,  would  be 
practically  valueless,  In  consetjuence  of  the 
hazard  of  being  consumed  by  fire  communicat- 
ed by  locomotives.  The  Increased  risk  must 
be  borne  by  the  owner,  or  by  the  proprietors 
of  the  road,  wbo  create  the  hazardous  condi- 
tion of  affairs  by  the  extraordinary  use  of 
fire  for  generating  steam  as  a  motive  power; 
and  the  legislature  has  placed  It  upon  the  lat- 
ter. Hooksett  V.  Railroad  C3o.,  88  N.  H.  242. 
The  cask  of  molasses  In  this  case  was  In  the 
defendants'  storehouse,  In  their  possession 
and  under  their  control.  If  the- freight  had 
not  been  paid,  they  had  a  Uen  upon  ft  for  the 
carriage.  They  had  a  sufficient  property  In  It 
to  enatde  them  to  maintain  an  action  against 
a  wrongdoer.  If  stolen,  the  thief  could  have 
been  Indicted  for  larceny  of  the  property  of 
the  defendants.  The  action  cannot  be  main- 
tained nnder  the  provisions  of  the  statute. 


The  defendants  are  not  liable  as  common 
carriers.  Their  duties  as  such  terminated 
when  the  goods  reached  their  destination,  aft- 
er notice  to  the  plaintiffs  that  they  were 
ready  to  be  deUvered,  and  a  reasonable  op- 
portunity for  examination  and  removal  by 
them.  Moses  v.  Railroad  Co.,  32  N.  H.  628. 
Some  sugar  and  another  cask  of  molasses 
came  on  the  same  train  as  the  cask  In  con- 
troversy. The  sugar  was  removed  on  the 
night  of  Its  arrivalf  the  other  cask  some  time 
before  the  fire,  and  the  cask  in  controversy 
was  placed  In  the  defendants'  freight  bouse 
on  the  day  of  Its  arrival,  six  days  before  the 
fire.  Diere  would  seem  to  be  no  question, 
therefore,  that  the  duties  of  the  defendants 
as  common  carriers  had  been  terminated  be- 
fore the  cask  was  destroyed.  If  there  was 
any  liability  on  the  part  of  Oie  defendants,  It 
was  that  of  a  warehouseman  or  of  a  gratui- 
tous depositary;  and,  as  the  referee  has  not 
found  that  they  were  negligent  in  either  ca- 
pacity, there  must  be  judgment  fbc  tlie  de- 
fendanta 

CHASE  and  WALLACB.  3J^  did  not  sit 
The  others  concuiTed. 


(21  R.  I.  «9> 

LBONHARD  r.  JOHN  HOPiD  ft  SONS  EN- 
ORAVINO  ft  UANUPAGTURINO  00. 
(Supreme  Court  of  Rhode  Island.   Oct  18. 

1890.) 

STATUTB8— AH  BiaUITY— ATTACHHENT— PUOa 
OF  SBRVICB  OP  WRIT-COMPU- 
ANCB  WITH  STATUTE. 

1.  There  ie  no  amblgalty  in  Geo.  Laws,  c 
253,  I  20,  providins  that  whenever  a  writ  shall 
commaDd  the  attachment  of  shares  of  defendant 
la  any  corporation,  or  of  his  personal  estate  in 
the  hands  of  aoy  person  or  corporation.  It  shall 
be  served  by  leaving  an  attested  copy  tbereot  at 
the  manufactory  where  the  person  whose  wages 
are  to  l>e  trusteed  Is  employed,  or  at  the  osnal 
place  where  the  payment  of  said  waaes  ia  made, 
with  the  treasDi«:  thereof,  or  at  the  office  of 
such  corporation  with  stnae  person  there  emidoy- 
ed. 

2.  Under  Gen.  Laws,  c.  353,  g  20,  designatiujc 
the  places  of  service  of  writs  of  attachment,  aU 
other  places  are  excluded,  since  the  right  grant- 
ed ia  purely  statutory,  and  the  act  granung  it 
must  be  strictly  construed. 

ExceptloaB  from  district  court,  Providence 
county. 

Action  by  John  Leonhard  against  the  John 
Hope  ft  Sons  Engraving  ft  Manufacturing 
Company.  Defendant  excepted  to  the  court's 
refusal  to  dismiss  the  case  and  to  Its  decision 
in  plaintiff's  favor.  Case  certified  on  excep- 
tions.  Exceptions  sustained. 

John  A.  Xllllngbast,  for  plaintiff.  George 
'B.  BarrowB,  for  defendant 

DUBOIS,  J.  This  Is  an  action  on  the  case, 
brought  against  a  garnishee,  under  the  provi- 
sions of  Gen.  Laws.  c.  253, 1 20,  certified  from 
the  district  court  of  the  Sixth  judicial  district 
upon  the  defendant's  exceptions  to  the  refus- 
al of  said  court  to  dismiss  sild  case  and  to 
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Its  declalou  In  faror  of  the  plaintiff.  The  mo- 
tion to  dismiss  was  made  upon  the  ground 
that  It  did  not  appear  that  legal  service  ot  the 
original  writ,  (or  the  purposes  of  attachment 
of  stock  or  of  wages,  had  been  made  upon 
said  defendant  corporation  leaving  an  at- 
tested copy  of  said  writ  either  at  the  manu- 
factory where  the  defendant  named  In  said 
writ  was  employed,  or  at  the  usual  place 
where  the  payment  of  wages  was  made,  or  at 
the  office  of  said  corporation,  as  prescribed  In 
Gen.  Laws,  c.  253,  |  20.  Said  sectitm  reads 
as  follows:  "Sec  20.  Whenever  a  writ  shall 
command  the  attachment  of  the  shares  of  the 
defendant  in  any  corporation,  or  of  his  per^ 
sonal  estate  in  Qie  hands  of  any  person,  co- 
partnership or  corpwatlon,  as  trustee,  it  shall 
be  served  by  leaving  an  attested  copy  there- 
of, having  Indorsed  thereon  the  date  and  time 
of  day  of  such  service,  with  the  person  or 
some  member  of  the  corporation  named  in 
such  writ  as  trustee;  or  if  such  trustee,  or 
the  corporation  whose  shares  shall  be  direct- 
ed to  be  attached,  shall  be  a  bank,  with  the 
cashier  thereof;  If  an  Insurance  company, 
with  the  president  or  secretary  thereof;  and  If 
any  other  corporation,  It  shall  be  served  by 
Reaving  an  attested  copy  thereof  at  the  man- 
ufactory where  the  person  Is  employed  whose 
wages  are  to  be  trusteed,  or  at  the  usual 
place  where  the  payment  of  said  wages  is 
made,  upon  the  treasurer  thereof,  or  the  per- 
son executing  the  duties  of  treasurer  thereof, 
or  the  agent  or  superintendent  thereof,  or  at 
the  office  of  such  corporation  with  some  per- 
son there  employed;  and  such  officer  shall 
also  leave  au  attested  copy  of  such  writ,  so 
endorsed,  with  the  defendant  or  with  some 
person  living  at  his  last  and  usual  place  of 
abode,  or  If  he -have  none  within  the  pre- 
cinct of  such  officer,  the  latter  shall  send 
such  copy  to  the  defendant  by  mall,  If  his 
address  Is  known  to  or  can  be  ascertained  by 
such  officer."  The  claim  Is  made  that  the 
wording  of  this  section  Is  ambiguous,  and 
that,  if  it  is  not,  said  designation  of  the 
place  of  service  is  directory,  and  not  man- 
datory. We  find  no  ambigul^.  The  section 
provides  a  remedy  by  attachment  "The  right 
of  attachment  by  trustee  or  garnishee  process 
Is  not  a  common-law  right.  It  is  created  by 
statute,  and  the  statute  prescribes  with  par- 
ticularity the  procedure  which  Is  to  be  pur- 
sued Incarrylngthe  right  to  a  successful  issue, 
so  that  the  right  Is,  as  It  were,  Incorporate  with 
the  remedy."  Groddlng  v.  Pierce,  13  R.  I.  533. 
The  remedy  by  attachment  exists  In  this  coun- 
try by  virtue  of  statutory  enactment  alone,  and 
Is  In  derogation  of  the  common  law.  More- 
over, It  Is  summary  In  Its  effects,  and  Is  liable 
to  be  abused,  and  used  oppressively.  For 
th^  reasons  It  Is  the  prevailing  rule  that 
Qw  statutory  provlsltms  npon  which  the  right 
depends  should  be  strictly  construed,  as  to 
both  the  modes  and  the  subjects  of  attach- 
ment 3  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p. 
184,  I  8,  and  cases  cited.  Garnishment  rests 
wholly  npon  Judicial  process,  and  depends  up- 


on the  due  pursuit  of  the  steps  prescribed  by 
law  for  Its  prosecution.  Drake,  Attachm.  i 
451b;  Suth.  St  Const  SS  392,  393,  and  cases 
cited;  End.  Znterp.  St  S  35,  and  cases  cited; 
Black,  Interp.  Laws,  p.  305,  {  116.  The  stat- 
ute having  designated  the  place  where  serv- 
ice shall  be  made,  all  other  places  are  exclud- 
ed. A  strong  line  of  distinction  may  be 
drawn  between  cases  where  tbe  provisions  ot 
the  act  affect  the  performance  of  a  duty  and 
where  they  relate  to  a  privilege  or  power. 
Wtaere  powers  or  rights  are  granted  with  a 
direction  that  certain  regulations  or  formali- 
ties shall  be  complied  with,  it  seems  neither 
unjust  nor  inconvenient  to  exact  a  rigorous 
observance  of  them  as  essential  to  the  ac- 
quisition of  the  right  or  authority  conferred; 
and  it  Is  therefore  probable  that  such  waa  the 
intention  of  the  legislature.  But  when  a  pnb* 
lie  duty  Is  imposed,  and  the  statute  requires 
that  It  shall  be  performed  In  a  certain  man- 
ner, or  within  a  certain  time,  or  under  other 
Epeclflc  conditions,  snch  terms  may  well  be 
regarded  as  intended  to  be  directory  only, 
when  Injustice  or  Inconvenience  to  others, 
who  have  no  contrc^  over  those  exercising  the 
duty,  would  result  if  such  requirements  were 
essential  and  Imperative.  Taking  tbe  former 
class  of  cases,  It  seems  tliat  when  a  statute 
confers  a  right,  privily,  or  immnnity,  the 
regulations,  forms,  or  conditions  which  It 
prescribes  for  its  acquisition  are  Imperative 
In  the  sense  that  nonobserratice  of  any  of 
them  is  fatal,  upon  the  principle,  applicable 
alike  to  contracts  and  statutes,  that  a  party 
cannot  claim  the  benefits  conferred,  and  at 
the  same  time  repudiate  the  obligations  im- 
posed, by  such.  End.  Interp.  St  $S  433,  434. 
Courts  are  required  to  Infer  a  knowledge  of 
the  suit  In  the  defendant  when  tbe  requisites 
of  the  statate  have  been  complied  with.  The 
only  safe  construction  is  a  substanUal  com- 
pliance with  the  statute  requisitions.  Shel- 
don V.  Comstock,  3  R.  I.  M.  To  be  effectual, 
the  writ  must  have  been  served  In  the  man- 
ner provided  by  statute,  at  the  place  therein 
designated.  This  not  having  been  done,  the 
present  acUoa  must  fall.  Exceptions  sustain- 
ed, and  case  remitted  to  the  district  court  of 
the  Sixth  Judicial  district  with  direction  to 
dlamlM. 


  m  R.  I.  41!) 

PHILLXPS  T.  BHAOEFOBD. 

(Supreme  Court  of  Rhode  Island.  Oct.  2,  1889.) 

CHATTBL  MORTQAOB-ATTACHMBNT— ASSIQH- 
UBNT— TROVER  BT  MORTOAOBB— INSTRUC- 
TION&-EXBHPT  PROPBRTT-APPBAXi. 

1.  Where  chattels  covered  by  an  unrecorded 
mortgage  are  attached,  and  the  mortgage* 
makes  an  assIjnimeDtt  wherenpon  the  attachmmt 
Is  dlBCOQtlnued.  and  the  assignee  takes  poaaes- 
don.  but  allows  tiie  mortgagor  to  use  the  prop- 
erty pending  proceedings  for  sale,  It  is  not  er- 
ror, in  an  action  of  trover  bj  the  mortgagee 
against  the  mortgagor  for  refusing  to  give  np 
poBsession,  to  charge  tbe  inrj,  in  effect,  that  U 
the  mortgagor  merely  holds  the  property  as 
agent  i<x  ^  assignee,  the  action  will  not  Ue,  e^ 
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cept  for  the  portion  not  covered  by  the  attach- 
meot. 

2.  Where  part  of  the  mortgaflwd  propertr  la 
•xempt,  and  therefore  not  afFected  by  the  attach- 
ment or  aaaignment,  the  mortgagee  cannot  recoT- 
«r  for  the  same  ooleu  he  provea  the  amoont  and 
Talne  thereof. 

8L  QoeationB  of  law  will  not  be  conaidered  on 
gip|^  in  the  abaoice  of  ezcqitionB  rdating 

Action  by  Bay  J.  PhlUlps  against  Alpbonae 
ShackfonL  Petition  by  plaintiff  for  new  trial, 
after  rerdlct  for  defendant  Denied. 

# 

Charles  HL  SaliabDry.  for  plaintiff.  SOQer 
ft  Ganoll.  few  detendast 

TILLINGHAST.  J.  The  facta  In  this  eaa^ 
la  BO  far  as  they  are  pertinent  to  the  qnea* 
Hons  raised  by  the  exceptions,  are  as  follows; 
Tli.:  On  July  18,  1805.  the  defendant  eze- 
ented  and  delivered  to  the  plaintiff  a  chattel 
mortgage  of  the  jwoperty  In  question  to  se- 
cure the  payment  of  a  certain  promissory 
note  for  958.16,  of  even  date  therewltii,  pay- 
able In  one  montb.  The  mortgage  was  not 
recorded,  and  the  defmdant  retained  posse** 
alon  of  the  property.  On  the  28th  day  of  Oc- 
tober, 1886,  a  creditor  of  the  defendant  placed 
an  attadmient  on  tbe  iwiqterty,  wheretqwn 
ttae  defendant  nmde  a  gauTwl  assignment,  nn< 
der  tbe  statote,  for  the  benefit  of' his  cred- 
itors. Tbe  attadiment  was  ihea  discontbuied, 
and  tbe  assignee  took  possession  of  the  prop- 
erty, and  sold  the  same  under  tbe  assign- 
ment After  the  assignment  was  made,  tbe 
plaintiff  made  demand  npon  0ie  defendant 
for  the  iKoperty  covered  by  bis  mortgage, 
wbtdi  bting  refused,  be  commenced  this  ac- 
tion of  trover  to  recover  damages  Utr  the  al- 
leged conversion  thereof.  At  (he  trial  of  tbe 
case  In  the  common  pleas  division  tbe  plalur 
tiff  requested  tbe  oonrt  to  diatge  the  Jury 
"tbat.  It  they  find  the  defendant  was  In  pos- 
sesaltni  of  tbe  propoty  at  tbe  time  the  plain- 
tiff made  a  donand  npon  him  tar  it,  and  be 
refnaed  to  let  blm  have  It,  tbe  pUUntlff  Is  en- 
titled to  recover."  Tbe  court  granted  tbe  rv 
quest,  with  tbe  qnaliflcaUoa  that  If  tiie  de- 
fendant was  merely  holding  the  property  as 
agent  or  custodian  for  the  assignee,  tbe  lat- 
ter having  prerlonaly  taken  jmssesslon  there- 
of under  the  assignment,  it  was  not  in  tbe 
possesslim  and  control  of  the  defendant,  with- 
in the  meaning  of  said  request.  The  plain- 
tiff also  requested  the  court  to  charge  tbe 
Jury  "that  if  they  find  the  plaintiff  made  a 
demand  upon  the  defendant  for  the  property 
described  In  the  mortgi^  and  the  defendant 
refused  to  let  falm  have  it,  told  blm  be  could 
not  have  It,  that  that  amounts  to  conversion, 
the  plaintiff  being  entitled  to  recovw."  To 
this  request  tiie  court  r^Ied  that,  If  the  de- 
mand was  made  before  the  assignment,  tbeu. 
the  action  would  He,  but  that  if  it  vas  not 
made  until  after  tbe  assignment  it  would  not 
lie,  except  for  such  property  as  was  not  cov- 
ered by  tbe  attachment.  To  these  refusals  to 
diarge  as  requested  the  plaintiff  duly  e»ept- 
ad,  and  now,  after  verdict  for  the  defendant. 


petitions  for  a  new  trial  on  tiie  ground  of  er- 
ror in  such  refnsala 

The  refusal  to  dkarge  wpedflcally  aa  request- 
ed was  correct  The  erldence  shows  that  al- 
though the  defendant  was  In  tiie  shop  wbm 
the  iffoperty  In  question  was,  and  waa  using 
the  same,  wbm  the  demand  waa  made*  be 
waa  ttun  almply  as  tiie  ageat  or  aervant  at 
the  assignee,  who  had  taken  possession  of 
said  property  undof  the  aa^^nmoit,  and  ton- 
porarily  left  It  In  the  shop  In  defendant's 
care,  pending  proceedings  for  the  aale  tiiereof. 
Tbe  titie  to  ttae  propvty  beii«  in  the  asrignee 
at  tbe  time  of  tbe  making  of  the  demand,  and 
tbe  defendant  having  no  control  over  tbe 
same  except  to  bold  It  for  the  ass^nee,  he 
had  no  power  to  comply  with  said  demand. 
A  refusal  to  deliver,  in  order  to  eonatituto  a 
conversIiMi,  must  amount  to  a  denial  of  tbe 
demandant's  ri^t  Bufllngton  v.  Clarke,  16 
B.  1. 487,  8  Aa  247.  See,  also.  Oadln  v.  Guz^ 
ney,  17  B.  L,  at  page  187,  20  AtL  932.  Other 
questions  <tf  law  bearing  mwu  tbe  case  are 
raised  and  discussed  In  the  plaintiff's  luief, 
but,  as  tbe  ewtions  before  us  do  not  re- 
late tberett^  it  would  be  idle  for  us  to  con- 
sider them.  Sarle  t.  Arnold,  7  R.  L  682;  Boss 
T.  Mlt(diell,  21  R.  I.  — ,  48  Aa  67;  Stone  t- 
Pendleton,  21  B.  L.  at  page  — ,  43  Ati.  643. 

Tbe  plalntlCfa  connael  contends  that  a  part 
of  tbe  property  In  question  consisted  ot  tbe 
wwklng  tools  of  tiie  defendant  and  that;  as 
they  were  exempt  from  attachment  by  law, 
they  were  not  affected  1^  tbe  attadiment  or 
by  the  assignment;  and  hence  the  refusal  of 
the  defendant  to  deliver  auch  tools,  when  de- 
mand was  made  for  the  ^operty  as  afore- 
said, amounted  to  a  converston  thereof.  It 
is  a  sufficient  reply  to  this  contoition  to  say 
that  tbe  plaintiff  failed  to  prove  the  amount  or 
value  of  any  such  tools,  and  hence  thwe  was 
nothing  in  this  branch  of  the  case  vjfon  whlcb 
tbe  jury  could  baae  a  vodict  for  the  plaintiff. 
Moreover,  the  dwEgo  ot  tbe  court  shows  that 
the  Jury  were  instructed,  in  effect  that  the 
demand  and  r^osal,  even  though  made  after 
tbe  astignment,  would  be  effectual  to  charge 
tbe  defendant  with  the  converslcm  of  what- 
ever property  there  was  In  his  bands  whldi 
waa  exempt  fKun  attadiment  by  law;  and 
henoe  It  Is  to  be  presumed  that  they  did  not 
find  that  he  bad  any  such.  Petition  for  new 
triid  denied,  and  case  remitted  to  ae  cmu- 
mou  pleas  dIvlslML  with  direstlon  to  mter 
Judgment  m  tbe  verdict 


in  B.  I-  446) 

BURKB  V.  NATIONAL  INDIA-RUB- 
BER 00. 

(Sapreme  Court  of  Rhode  Iiland.   Dec  20, 

1807.) 

liASTER  AND  SERVANT— FELLOW  SERVANT8- 
BAFB  PREMISES  POR  WORK. 

1.  An  employ^  was  injured  hjr  falling  upon 
a  slippery  floor. — render^-d  ao  by  grease  left 
(hereon  by  two  other  employ^  who  bad  been 
directed  ay  defendant's  foreman  to  clean  out  a 
pit  formetly  occupied  by  the  gearing  of  a  ma- 
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'Thioe.  Heldj  that  the  Ivdnrj  wu  cawed  a 
fellow  flerrant,  for  whose  carelessness  the  mas- 
ter was  not  liable. 

2.  The  fact  that  the  floor  in  a  mill  has  been 
In  a  dangerous  condition  for  three  hours,  by  rea- 
ton  of  grease  left  thereon  by  employ&i  In  the 
mill,  Is  iosnfficient  to  charge  the  master  with 
notice  of  the  detect,  so  as  to  render  him  liable 
toK  failars  to  fnialsli  sate  prmilses. 

On  Behearloff. 

Smployfis  engaged  in  cleaning  out  a  gear- 
ing pit  in  a  factory  are  fellow  servaats  of  nn 
employfi  engaged  in  feeding  a  machine  on  the 
same  floor. 

Action  by  John  F.  Burke  against  tbe  Na* 
tlooal  India-Rubber  Ck)mpaQy.  Petlti<m  by 
defendant  for  new  trlaL  Granted. 

Henry  W.  Hayes,  for  plaintiff.  Orrln  L. 
Boftwortb  and  William  R.  TUUngbast,  for  de- 
tenduit 

FBB  CURIAM.  Hie  testimony  shows  that 
In  obedience  to  the  order  of  the  defendant's 
foreman,  finch,  commimlcated  to  them 
through  Walsh,  who  tended  the  calendar  ma- 
chine the  two  boys,  Mahar  and  Fariey,  pro* 
ceeded  to  clean  ont  tbe  pit  before  that  time 
occupied  by  the  gearing  of  a  calendar  ma^ 
chine  whl<fh  had  been  remoTed  trom  that  lo- 
cation; that  Ui  doing  this  Mahar  and.  Farley 
threw  the  grease,  dirt,  scraps  of  gam,  and 
other  material  which  had  accomnlated  In  tbe 
pit,  onto  tile  btb±  floor  In  front  of  the  roU- 
Ing  mill,  by  whldi  the  plaintiff  was  injured; 
that  they  subsequently  remored  this  from  the 
floor,  except  some  of  the  grease  whltfli  adher- 
ed to  the  brlcfe  and  rendered  It  sllppory;  that 
this  work  waa  done  between  8  and  4  o'clock 
In  the  afternoon;  that  tiie  accident  to  tlie 
plaintiff  happened  on  the  same  afternoon, 
shortly  before  6  o'clock,  and  was  occasioned, 
as  the  Jury  found,  by  the  plaintiff's  slipping 
on  the  greasy  floor  and  faDlng  against  the 
rolls  of  the  mlU.  We  think  that  the  leaving 
of  tbe  grease  on  the  floor  by  Mahar  and  Far- 
ley must  be  regarded  as  the  carelessness  of 
fellow  servuita  of  the  plaintiff,  and  conse- 
quently that  the  common  pleas  dlrlslon  erred 
In  refusing  the  defendant's  fifth  request  for 
instructions.  The  short  interval  of  time  be- 
tween tiie  leaving  of  the  grease  on  tbe  floor 
and  the  accident  to  the  plaintiff  was  tnsufll- 
dent  to  charge  the  defendant  with  notice  of 
the  condition  of  the  floor,  and  thereby  render 
It  liable  for  a  breach  of  its  duty  to  the  plain- 
tiff to  furnish  blm  safe  premises  on  which  to 
work.  New  trial  granted,  and  case  remitted 
to  the  common  pleas  dlvUdtm. 

On  Rehearing; 

(Oct.  13. 1899.) 

The  plaintiff  seeks,  by  bis  flrst  contention, 
to  bring  his  case  within  the  principle  which 
requires  a  master  to  furnish  reasonably  safe 
premises  for  his  servant,  and  that,  when  a 
master  delegates  to  a  servant  a  duty  which 
belongs  to  himself,  tbe  servant  will  occupy 
the  place  of  the  master,  and  not  that  of  a  fel- 
low servant   But  we  do  not  think  that  the 


case  falls  within  this  principle,  nie  defect 
was  not  a  defect  In  the  construction  of  the 
floor  Itself,  but  that  which  was  complained  of 
as  rendering  the  floor  dangerous  was  the 
grease  adhering  to  the  bridk  composing  tbe 
floor,  which  had  been  thrown  upon  It  in  the 
cleaning  out  of  the  pit  by  Mahar  and  Parley, 
and  which  had  been  on  the  floor  but  two  or 
three  hours,— on  Interval,  as  we  thought,  too 
short,  in  tihe  absence  of  actual  notice,  to 
charge  the  defendant  with  constructive  no- 
tice of  the  condition  of  the  floor.  The  clean- 
ing up  of  floors  of  manufactories  is  a  part  of 
tbe  duty  of  the  employ^,  rather  than  of  the 
master;  and  If  such  work  Is  not  properly  done, 
and  an  acddent  results  to  an  employ^  in  con- 
sequence, the  negligence,  In  the  absence  of 
notice  of  the  conditions  to  the  master.  Is 
clearly,  as  It  seems  to  us,  the  negligence  of  a 
fellow  servant  or  servants.  ^ 

The  plaintiff  further  contends  that  tbe 
work  done  by  Mabar  and  Farley  was  not,  as 
maintained  by  the  defendant,  woi^  In  the  or- 
dinary conduct  of  the  defendant's  business, 
and  therefore  argues  that  they  were  not  fel- 
low servants  with  the  plaintiff,  but  were  as 
much  strangers  to  the  plaintiff,  so  far  as 
this  employment  Is  concerned,  as  though  they 
had  never  been  employed  by  the  defendant, 
or,  to  put  It  in  other  words,  as  though,  having 
been  employed  by  the  defendant  at  some  time, 
they  had  been  discharged,  and  re-employed 
for  this  particular  work.  We  do  not,  how- 
ever, take  this  view  of  the  matter.  Tbe 
cleaning  out  of  a  pit  which  has  been  occupied 
by  the  gearing  of  a  machine,  or  the  scrubbing 
of  a  floor  which  has  become  greasy,  is,  it 
seems  to  us,  a  mere  incident  of  the  manufac- 
turing which  tbe  defendant  was  carrying  on 
In  Its  works,  and  tbe  servants  who  were  en- 
gaged In  it  were  as  much  engaged  in  a  com- 
mon employment,  to  wit,  the  mannfactorlng 
of  rubber  goods,  which  was  the  business  at 
defendant,  as  was  the  plaintiff,  who  was  em- 
ployed in  the  course  of  that  manufacturing 
In  feeding  rubber  strap  to  a  grinding  mill. 
Brodeur  t.  Falls  Go...  16  B.  L  448.  17  AtL  64. 
Plaintiff's  petition  for  a  reaignment  denied. 


<U  B.  I.  4S8) 
ATLBSWOBTH  et  bL  v.  OROOKHB  et  aL 
(Supreme  Oourt  of  Rhode  Island.   Oct.  11, 

1889.) 

BQUITT— PLEADING— DESCENT  AND  DISTRIBU- 
TION—PARTITION— PARTIES— SECOND  Biia* 

1.  A  tdll  which  [H-ays  for  the  partition  of  real 
estate  held  by  the  parties  as  devisees,  and  also 
for  the  distribution  of  personal  estate  In  tbe 
hands  of  the  executors,  is  multifarloas. 

2.  Where  an  estate  held  in  common  by  devi- 
sees is  liable  to  a  charge  under  a  bond  of  the 
testator  for  tbe  payment  of  a  certain  monthly 
allowance,  the  obligee  under  the  bond  is  entitled 
to  stand  npon  its  terms,  and  on  partition  of  the 
Inndt  cannot  be  compelled  to  accept  a  share  of 
ibe  land,  nor  a  gross  sum  of  money  in  lien  of 
the  bond. 

a.  Under  Gen.  Laws.  c.  206,  S  20.  providing 
that  partition  of  lands  may  be  made  between 
holders  of  the  fee  and  those  who  hol^  or  nay 
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be  enHtled  to  bold,  any  ihftre  for  Ufe,  or  in  re* 
Tersion  or  remainder,  whether  tuA  remainder 
be  Tested  or  contingent,  tnd  whether  It  be  to 
penops  In  being  and  aaeertained  or  to  penou 
aot  in  being  and  to  be  aie«t«ined  thneafter, 
or  sobject  to  be  opened  to  let  in  those  after> 
wards  to  come  into  bdne,  or  baring  other  in- 
-  teresta  whatsoerer.  rested  or  contingent  there- 
in. proTtded  that  all  persons  in  being  Interested 
In  tne  estate  be  made  parties,  where  partition  is 
■oaght  of  real  estate  demised  In  taiU  the  children, 
hnsbands,  and  wives  of  the  tenants  in  tail  are 
proper  parties,  except  the  children  in  reflect 
to  ahares  in  which  the  entail  has  been  barred. 

4.  A  bin  is  not  demurrable  becanse  there  Is 
a.  prior  bill  pending  for  the  same  partition,  when 
tmdx  second  bill  coTcre  the  matters  in  dispute 
more  completely,  and-a,dda  other  and  proper  par- 
ties. / 

Bill  by  Albert  W.  Aylesworth  and  othos 
against  George  E.  Crocker  and  others  for  par- 
tition. Demarrer  to  the  bUL  Demurrer  sus- 
tained. 

Cooke  &  Angell  and  Arthur  P.  Sumner, 
for  complainants.  Baasett  &  MltcheU.  Clar- 
ence A.  Aldrleh,  and  Nathan  W.  LlttleAeld, 
for  zespondents. 

8TINBSS,.J.  Serena  objectloni  to  thl9  blU 
for  partition  are  raised  on  demurrer.  One 
otdecthin  li  that  ttie  bill  la  multlfartouB.  Its 
primuy  object  la  a  dlTlakm  of  real  estate 
lield  b7  moat  of  the  partlea  as  deviseea  under 
the  will  of  KU  Ayleswortb,  and  In  aid  of  this 
object  it  leeka  to  ftee  Qie  land  from  the 
Ualrfllty  of  a  charge  under  a  bond  of  the 
testator  to  pay  Susan  H.  Seamana  $76  a 
month  during  her  natuiftl  life,  by  making  her 
and  the  execoton  of  the  will  parties  to  this 
Un,  and  asking  tbe  court  to  award  a  gross 
•mn,  or  to  assign  real  estate  to  her  in  dle- 
cbaegft  of  nSA  bond,  or  to  determine  what 
part  of  the  real  estate  shall  be  subject  to 
tSiaxgfi  for  ouch  payments  to  tbe  exclusion  of 
tba  rest  It  then  prays  for  a  distribution  of 
the  peraonal  estate  In  the  hands  of  tbe  ex- 
ecutors. The  statement  of  the  prayers  of  the 
bill  shows  cleatly  that  It  Is  multifarious,  as 
defined  In  Arnold  r.  Arnold,  8  B.  L  897;  Cha- 
ffee T.  Quldnlck  Co.,  13  R.  I.  442.  It  combines 
partition  of  real  estate  with  distribution  of 
personal  estate,  which  are  matters  not  only 
different  in  nature,  but  cognisable  In  different 
fonuna.  They  are  In  no  way  connected  with 
thla  proceeding,  for  the  bill  shows  that  the 
permnal^  In  the  hands  of  the  execntcot  la 
ample  to  satlatr  the  only  outstanding  claim 
against  the  estate.  By  the  auctions  of  the 
bin,  therefore^  this  claim  Is  not  now,  and  Is 
not  UktAy  to  become^  a  diarge  upon  the  real- 
ty. But,  If  It  were  otherwise,  the  court  can- 
not compel  the  obligee  to  accept  sometbing 
else  than  that  which  she  agreed  to  accept. 
She  Is  entitled  to  stand  i^on  her  bond.  It  la 
not  like  cases  of  tenants  In  common,  holding 
under  Independent  titles,  where  an  obligation 
of  one  cannot  fatnd«  the  rights  of  othws. 
Here  all  claim  under  the  same  testator,  and 
hla  estate  la  subject  to  his  obligations.  Tor 
the  oUlgatifm  which  he  gare  bis  devlseeri' 
cannot  sobetitute  something  else,  as  might  be 


done  If  It  were  simply  u  oUIgatkm  of  a  ten- 
ant In  common,  whkfa  stood  In  the  way  of 
partition.  The  executors,  obligee,  and  sure- 
ty in  the  bond  are  not  proper  partlea  to  the 

biiL 

The  will  devised  the  real  estate  In  taU; 
and  another  objection  to  the  bill  Is  that  diU- 
dren,  husbands,  and  wires  of  first  tenants  In 
tall  are  made  parties.  We  do  not  need  to 
consider  the  general  rule  on  tills  subject; 
because,  In  our  <q^lon.  Gen.  Laws  B.  L  c. 
265,  I  20,  covers  this  case:  "Partition,  ei- 
ther at  law  or  In  equl^,  may  be  made  of  hny 
lands  •  •  *  between  the  person  or  pw^ 
sons  who  bold  tike  fee  of  any  share  or  shares 
thereof,  and  the  pwson  or  persons  who  hold 
or  are  or  may  be  entitled  to  any  share  or 
shares  thereof,  for  life  or  In  reversion  or  re- 
mainder, and  whetiier  such  remainder  be  rest- 
ed or  contingent;  and  whether  It  be  to  per- 
sons In  bdng  and  ascertained  or  to  persons 
not  In  beli^  and  to  be  ascertained  tiiere- 
after,  or  subject  to  be  opened  to  let  In  those 
afterwards  to  come  Into  being  or  having  oth- 
er Interests  irtiatsoever  rested  or  contingent 
thraeln:  prorlded.  that  an  posons  In  being 
at  the  time  of  the  commencement  of  the  suit 
for  partition,-  lutereited  In  tbe  estate^  be 
made  parties  to  tbe  proceedings  and  their 
title  or  interest  fully  diown  upon  the  record 
by  tile  pleadings;  and  provided,  also,  that  be- 
fore final  Judgment  or  decree  for  partition  <a 
sale  In  any  such  case  the.  court  shaU  appoint 
some  discreet  person  to  represent  the  Inter- 
est of  persons.  If  any,  not  then  In  being." 
This  statute  waa  passed  In  February,  1891 
(Pub.  laws,  G.  800),  and  Its  evident  purpose 
Is  to  allow  fnU  partition  with  dear  title, 
while  at  the  same  time  all  Interests  are  to  be 
represented  or  shown  to  the  cotnt,  that  they 
may  be  duly  protected.  It  la  very  broad  In 
Its  terms,  covering  Interests  both  rested  and 
contingent,  those  ascertained  and  to  be  aseer> 
talued,  and  persons  living  and  those  who  may 
be  bom.  In  Be  l^man,  11  B.  L  157,  the 
role  of  this  statute  In  partition  was  extended 
to  a  case  of  sale  of  trust  property  by  a  trus- 
tee. The ,  principle  of  the  two  dasaes  of 
cases  was  recognised  to  be  analogous,  and 
the  nde  of  the  statute  was  followed  In  order 
to  bind  future  conting^t  Interests.  The 
children,  at  least,  have  contingent  Interests, 
except  as  to  those  shares  In  which  the  entail 
has  been  barred.  As  to  tbe  other  shares, 
therefore,  the  children  an  proper  parties 
under  the  statute,  As  to  the  wives,  It  waa 
held  In  Boxsle  v.  BlUs,  4  B.  I.  128,  that  a 
wife,  or  efen  a  widow  before  aarignment  of 
dower,  need  not  be  a  party  to  an  action  for 
partition,  as  she  had  a  right  simply,  and  not 
an  estate.  This  decision  was  before  the  stat- 
ute quoted  above;  but  since  that  statute  we 
think  that  the  practice  has  been  to  Join 
wives  In  cases  of  remainders  as  persons 
"having  other  Interests  whatsoever,  vested  or 
contingent, "  In  distinction  from  cases  where 
tenants  In  common  are  "actually  sdsed  or 
possessed  of  any  eatato  of  Inheritance^*  in 
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their  own  rtght,  u  prorlded  In  aeetlon  2  of 
the  lame  chapter.  In  ndiUtlon  to  these  etxt- 
utory  proTlsioni,  It  was  held  In  CaUand  r. 
Ofmway,  14  B.  L  B;  that  the  coort  has  juris- 
diction In  partition  nnder  Its  general  chan- 
cery powers.  In  Be  I^man,  Judge  Potter 
Implied  a  distinction  betwera  cases  of  sale 
and  partttlim  bj  metes  and  bounds.  He  said: 
"We  can  oully  understand  wh;  In  porUtlont 
and  many  other  cases,  a  court  might  bold  a 
share  to  In  w^  represented  by  the  first  tea- 
ant  In  tall  or  person  holding  the  first  estate, 
wbne  ttae  same  reasons  would  not  apply 
whore  the  object  was  a  sale  of  the  property, 
or  a  total  diange  of  Its  nature."  We  think, 
howerer,  that  the  terms  of  section  20  are  ap- 
plicable to  ^Is  case,  and  bmce  that  the  wlvea 
and  husbands  are  proper  parties  to  the  suit. 

Another  objection  Is  tbat  ttae  bill  shows 
that  anotbffl  bill,  brought  by  other  parties, 
for  the  same  partition,  Is  now  poidlng.  The 
bill  alleges  that  tiie  oondnct  of  the  prior  suit 
shows  a  purpose  to  delay  partition.  Instead  of 
acoom^shlng  It  If  this  be  so,  the  proper 
mode  of  procedure  Is  to  more  to  dismiss  the 
bill  for  want  of  prosecution.  The  general 
rule  In  equity  Is  that  the  pendency  of  anothis 
bill  between  the  same  parties,  (or  the  same 
result,  Is  good  ground  of  demurrer.  1  Dan- 
MU,  Oh.  Pna  *682.  But,  wtawe  tbe  second 
bill  embraces  the  whole  subject  In  dispute 
more  completely  than  the  first,  It  will  be  al- 
lowed to  stand,  and  the  first  bill  will  \»  dis- 
missed. Id.  •6B3.  As  this  blU  embraces  ad- 
ditional, and,  as  we  bold,  proper,  parties.  It 
Is  not  demurrable  as  a  second  bill,  although 
tbe  same  result  might  bare  been  reached  In  a 
shorter  and  better  way  by  a  demurrer  to  tne 
first  bill  Cor  want  of  parties.  It  follows  that 
the  demurrer  Is  sustained  on  tbe  grounds 
of  multifariousness  and  of  bringing  in  as  par^ 
ties  devisees  In  tail  where  the  entail  has  been 
barred. 


(n  Conn.  MB) 

Appeal  of  TURNER. 

(Sapreme  Oonrt  of  Errors  of  Connecticut.  Oct 
5.  1890.) 

WITNBSSBS-<:R08S-EXAMINATI0N  —  TRIAL  — 
STRIKING  OUT  BVIDSNCE  —  WILLS  —  TBSTA- 
MENTART  CAPACITY-OPINIONS-CONFIDEN- 
TIAL RSULTION— ATTORNEY  AND  CLIBNT— 
APPEAL  AND  ERROR. 

1.  A  witMM  testifying  to  certain  facts  on  di- 
rect ezaminatiOQ  cannot  be  asked  on  cross-ex- 
amination if  at  a  former  trial  be  was  not  pres- 
ent wben  another  testified  to  different  facta,  and 
he  did  not  correct  such  testlmonr. 

2.  When  wltnesaes*  answers,  material  to  the 
case,  are  stricken  ont  becaase  they  are  not  re- 
apon^Te  to  guestiona,  there  is  no  error  when 
snch  witnesses,  nnder  proper  gnestions,  are  Aft- 
erwards allowed  to  testify  to  tbe  same  matters 
so  stricken  ont. 

8.  Where  the  record  does  not  clearly  state  tbe 
gronnds  upon  which  qneations  and  answers  were 
excluded,  nor  upon  which  they  were  objected  to, 
and  the  appellate  court  cannot  say  with  certain- 
ty that  tne  rulings  were  erroneona,  the  trial 
court  will  be  affirmed. 

4.  In  a  will  contest  the  opinloo  of  a  nonex- 
pert witness  as  to  the  mental  condition  of  the 


testator  Is  not  receivable  until  the  witness  la 
shown  to  hare  had  soffldent  knowledge  and  op- 
portunities of  narsraial  observation  to  form  a 
correct  condnmm  as  to  the  testator's  mental 
conditlm,  or  until  he  has  'testified  to  BnfBci«it 
partlctilar  facts  npon  which  to  base  snch  opinion. 

6.  In  a  will  contest  a  qualified  witness  may  be 
asked  whether,  in  his  opinion,  the  testator  po*- 
seaaed  anfflcient  onderstanding  to  transact  ordi- 
nary business  matters  incident  to  the  manage- 
ment of  his  household  affairs  and  property. 

ft.  Olie  may  make  a  valid  will,  if  he  under- 
stands (iie  natoie  and  elements  of  such  a  trans- 
action, although  he  is  mentally  incapable  of 
transacting  bnslneaa  generelly. 

7.  Where  testamentary  capacity  was  involved, 
a  lawyer  testified  that  he  knew  the  testatrix  for 
many  years,  and  had  freijuent  opportunities  of 
observing  her,  and  frequent  conversntiona  with 
her.  When  asked  to  detail  tbe  conversations, 
objection  was  made  on  the  ground  that  ther 
were  confidential  commnnlcations,  but  no  evi- 
dence was  leered  to  show  tbat  they  were  of  a 
professional  nature.  The  objection  being  over- 
ruled, witness  detailed  conversations  concerning 
the  settlement  of  an  estate,  and  stated  that  she 
inquired  about  her  Interests  therein,  seeking  in- 
formation as  to  facts,  and  tbat  snbsequratly  she- 
Btrenuotisly  objected  to  a  charge  for  fees  against 
said  estate,  and  that  he  appeared  tor  lier  and 
contested  tbe  same,  but  It  did  not  appear  that  be 
was  being  consnlted  professionally  in  the  prior 
conversation.  HM,  that  admitting  said  taaU- 
mmy  was  not  error. 

&  Uie  rule  forbidding  an  attorney  discloains 
as  n  witness  matti-rs  couiiuunicated  in  profes- 
aional  confidence  shonld  be  strictly  construed,  as. 
tending  to  prevent  a  full  disleosore  of  the  truth, 
in  court. 

9.  It  Is  not  errw  to  refuse  an  Instmetlon  that 
tiie  verdict  must  be  fOr  the  contestant  of  a  will 
if  the  evidence  shows  tbat  the  testator  lacked 
testamentary  capadlr,  when  in  the  court's 
charge  It  properly  defines  such  capacity,  states 
that  the  burden  of  proving  It  Is  oo  the  propo- 
nent, and  that.  If  there  Is  any  uncertainty  as- 
to  the  aide  upon  which  the  evidence  preponder- 
ates, tbe  venfict  must  be  against  the  par^  hav- 
ing the  burden  of  proof. 

10.  Where  the  groond  of  a  will  contest  Is  nndne 
influence.  It  Is  not  error  to  refuse  an  lostructloa 
which  assnmes  a  confidential  relation  between 
the  executor  and  tbe  testator,  wben  such  relation 
is  not  admitted,  and  the  court  leaves  tbe  ques- 
tion of  ita  existence  to  the  jurr.  with  tbe  charge 
that.  If  the  relation  la  proven.  It  Is  Incumbent  np- 
on the  executor  to  prove  tbat  he  acted  fairly* 
and  took  no  advantage  of  It  to  procure  the  naV 
Ing  of  the  will  in  his  favor. 

11.  To  establlab  undue  Infiuence,  the  testator's 
free  agency  and  independence  must  be  overcome, 
and  some  domination  or  control  exercised  over 
his  mind  must  have  constrained  him  to  do,  con- 
trary to  his  will,  what  he  was  unable  to  refuse, 
or  too  weak  to  resist, 

12.  Neither  mere  kindnesa  of  treatment  by  a 
legatee  towards  a  testator,  nor  moderate  and 
reasonable  solicitation,  amount  to  nndue  Influ- 
ence, when  yielded  to  intelligently,  from  a  sense 
of  duty,  and  without  restraint. 

13.  Stating  reasons  of  appeal  to  be  that  the 
court  erred  in  his  charge  to  the  Jury  as  to  bni^ 
den  of  proof,  and  as  to  amount  of  preponder- 
ance of  evidence  necessary  to  establish  n  will,  is 
not  in  compliance  with  nac.  Book,  p.  258,  rule 
14,  §  1,  requiring  the  precise  matters  of  error  to 
be  set  forth. 

14.  In  a  will  contest  there  ta  no  error  In  a 
charge  when  it  refers  to  evidence  of  tbe  testa- 
tor's weakened  mind  In  connection  with  other 
evidence  indicating  hia  mental  condition,  nnd  al^ 
evidence  bearing  on  testamentary  capacity  is 
unqualifiedly  submitted  to  the  jury,  although  the 
submission  Is  made  In  such  manner  as  to  Inti- 

Sate  the  judge's  opinion  <m  the  wdght  of  the 
'Idence,  If  snch  Intimation  Is  not  a  practical' 
withdrawal  of  the  evidence  from  the  Juiy. 
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Appeal  from  inpolor  court,  New  Haren 
coontr;  MUton  A.  Shumway,  Jndge. 

Proceeding  by  Jane  Tnnter  and  otben  con- 
tectlng  the  probate  of  tbe  last  will  and  teata* 
ment  of  Caroline  Warner,  deceased.  Tlie  will 
waa' admitted  to  probate  In  the  probate  conrt, 
from  which  an  appeal  waa  taken  to  the  an- 
perlor  court  of  New  Haven  county,  where  a 
like  Judgment  waa  rendered,  and  said  Jane 
Turner  appeals.  Affirmed. 

There  waa  evidence  to  show:  That  the 
teatatrlx,  Caroline  Warner,  died  bi  1888,  at 
the  age  of  79  years,  leaving  an  estate  of 
about  914,000.  She  had  never  married,  and 
her  nearest  surviving  relatives  were  cousins. 
Jane  Turner,  a  cousin  of  the  testatrix,  8S 
years  old,  and  who  received  by  the  wUl  a 
lega(7  of  VSOO,  appealed  from  tbe  probate  of 
the  will  upon  the  ground  of  the  want  of  tes- 
tamentary capacity  and  at  undue  Influence. 
That  tbe  testatrix  had  executed  three  wills 
before  the  one  In  question,  which  were  drawn 
by  Jndge  Bishop,  who  was  a  witness  at  the 
trlaL  That  the  mentor  of  the  present  wlU 
was  a  second  cousin  of  the  testatrbc.  and 
occasionally  attended  to  some  of  the  business 
of  the  testatrix  at  her  request,  and  according 
to  ber  directions,  and  that,  when  she  decided 
to  make  some  changes  Mi  her  then  last  will, 
he  accompanied  the  testatrix,  at  ber  request, 
to  the  office  of  Judge  Bishop,  and.  not  find- 
ing him.  went  with  her  to  the  office  of  Mr. 
Webb,  and  introduced  the  testatrix  to  him, 
and  that  Mr.  Webb  prepared  for  her  a  will, 
of  which  he  (Webb)  waa  made  the  executor. 
That  within  a  few  weeks  tbe  testatrix,  hav- 
ing decided  to  make  some  changes,  consulted 
with  one  Mix  and  his  sister,  Mrs.  Potter, 
concerning  them,  and  that  at  the  request  of 
the  testatrix  aald  Mix  calle^  upon  Mr.  Webb, 
and  fnmtehed  him  with  a  memorandum  of 
the  changes  she  desired,  and  arranged  with 
him  to  meet  the  testatrix  at  the  residence  of 
Mr.  Mix's  daughter,  to  complete  the  prep- 
aration and  execution  of  a  new  will,  and 
that  In  accordance  with  such  arrangement 
Mr.  Webb  bom  after  met  the  testatrix  at 
aald  place,  having  before  prepared  only  such 
parts  -of  the  new  will  as  were  to  be  like  tbe 
fWmer  one,  and,  after  having  consulted  the 
testatrix  about  the  changes  she  desired,  com- 
pleted the  present  will,  whldi  was  executed 
In  August,  1801.  That  at  the  request  of 
the  testatrix,  Mr.  Mix.  with  bis  team,  drove 
ttw  testatrix  and  tl^  said  Mrs.  Potter  to  tbe 
■aid  house,  but  that  be  was  not  present  dur- 
ing the  consultations  between  the  testatrix 
and  Mr.  Webb,  nor  vhea  the  will  was  pre- 
pared. That  at  tbe  suggestlui  of  Mr.  Webb, 
Mr.  Mix  was  made  executor  of  this  will. 
Said  Mix.  at  the  trial  in  the  superior  court, 
ba-rlng  testified  that  he  accompanied  the  tes- 
tatrix to  the  <^ee  of  Mr.  Webb,  and  ar- 
ranged for  the  preparation  of  tbe  present  wlU, 
Indnding  the  taking  to  Mr.  Webb  of  tbe 
xnonorandnm  aforesaid,  and  upon  cross-ex- 
amination having  testified  that  he  was  pres- 


ent at  tbe  hearing  upon  tbe  probate  of  the 
win,  at  which  hearing  Mr.  Webb  testified  as 
a  witness,  was  asked  If  It  was  not  true  that 
he  beard  Mr.  Webb  testify  that  he  went  to 
tbe  residence  of  Mr.  Mix's  daughter,  and  did 
aU  biM  writing  there  from  dlrectlona  given 
him  by  the  testatrix,  and  that  be  (Mr.  Ml^ 
made  no  corrections.  TJpon  objection  tlie 
question  waa  excluded,  and  the  appellant  ex- 
cepted. Charles  H.  Webster,  a  witness  Cor 
the  appellant  having  teatifled  that  for  six 
m«ittas  prior  to  April,  1887,  be  had  lived  In 
the  same  house  with  the  textatzix,  and  saw 
ber  frequently  every  day.  waa  aaked  if  she 
had  quffldent  mind  to  IntelUgetttly  dispose  of 
htr  property.  Upon  objection  of  the  appel- 
lee this  question  was  excluded,  and  the  ap- 
pelant excepted  to  tha  ruling  of  tbe  court 
The  further  elimination  of  tills  witness  by 
tbe  appellant  was  as  followa:  "Q.  Do  you 
think  she  was  of  sound  and  disposing  mind 
at  that  time?  A  Well,  her  mind  was  weak." 
Ui>on  motion  ot  the  appellee  thla  answer  was 
stricken  out  as  not  responsive.  Tbe  aiq;iel- 
lant  excepted.  "Q.  :Eou  may  state  what  her 
condition  was  during  the  time  you  lived 
there.  A  Wdl,  this  time,  as  I  say,  her  mind 
was  weak.  •  •  This  witness  further 
said  upon  direct  and  cross  examination:  "I 
cannot  say  about  her  mind.  •  •  •  Her 
mind  was  weak  at  tbe  time  we  went  there.** 
When  asked  if  he  thought  her  mhid  was  un- 
Bonnd,  the  witness  aald.  In  substance,  that 
be  could  not  say  as  to  the  soundness  of  he^ 
mind,  further  tiian  that  her  mind  was  weak. 
In  the  deposition  of  Dorcas  WelMter,  wife  of 
tbe  last  witness,  the  following  question  was 
asked  by  the  appellant:  "Do  yon  think,  the 
time  you  lived  In  tbe  bouse  there  with  her. 
she  was  capable  of  transacting  business?" 
The  witness  answered:  **I  don't  think  she 
was  capable  of  making  a  will.  •  •  «>* 
Tbe  question  ,  having  been  repeated,  she  an- 
swered: "I  don't  know  what  you  mean  by 
'transacting  buslnesa' "  These  two  ques* 
tlons  and  answers  were  excluded  upon  ob- 
jection, and  the  a^llant  excepted.  Tbe  fol- 
lowing answers  of  this  deponent  were  read: 
"She  was  capable  of  paying  ber  grocery  bill, 
but  as  for  doing  legal  business,  I  don't  think 
she  was.  I  dont  think  she  could  go  on  and 
do  business,  make  a  will,  or  anything  like 
that."  '*!  don't  know  as  I  think  she  was  of 
unsound  mind,  anyway."  Margaret  Newton, 
a  witness  for  tbe  appellant  who  had  testi- 
fied that  she  was  acquainted  with  the  testa- 
trix, and  had  visited  h^  and  conversed  with 
ber  frequently,  was  asked  upon  direct  exam- 
ination whether  she  tiiought  that  the  testa- 
trix, during  the  last  10  years  of  her  life,  was 
able  to  transact  business:  Upon  objection  this 
question  was  excluded  upon  the  ground  that 
the  opinion  of  the  witness  as  to  the  ability 
of  tbe  testatrix  to  transact  business  general- 
ly was  Immatwlal,  but  tbe  court  ruled  that 
after  the  witness  had  stated  her  knowledge 
of  the  testatrix  and  her  opportunities  of  ob- 
serving her,  she  might  state  whether  or  not, 
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In  ber  opinion,  Bh«  wu  of  Bound  and  dispos- 
ing mind.  The  same  witness  upon  direct  ex- 
amination snbseqaently  testified:  "Her  mind 
was  not  as  It  was  once,  and  she  was  not  able 
to  do  as  she  was  once, — transact  business,  or 
much,  of  anything  dse;"  and  npon  cross-ex- 
amination: "I  shouldn't  call  her  mind  strong 
enough  to  transact  business  alone,  from  what 
I  knew  of  her.*'  Judge  Bishop,  a  witness 
for  the  appellee,  baring  testified  to  his  ao- 
quaintance  for  many  years  with  the  testatrix, 
his  means  of  observation,  and  frequent  con- 
versations with  her,  was  asked:  "Do  you 
recollect  any  of  the  conversations  had  with 
her  at  that  time,— any  of  the  subjects  you 
talked  about?"  The  witness  answered:  "She 
would  talk  about  what  her  share  was  under 
the  law.  *  *  *  In  substance.  It  was,  she 
wanted  to  know  how  much  there  was  In  the 
estate,  how  much  she  was  likely  to  get  out 
of  it,  and  the  details  of  the  settlements  of 
the  estates,  and  we  would  talk  those  matters 
over."  "My  recollection  of  It  is  that  I  went 
to  the  protMtte  court,  saw  Mr.  Burgess,  after- 
wards. •  ♦  ♦  Told  her  ttie  amount  there 
was  in  the  estate  as  appeared  by  Inventory, 
and  told  her  what  Mr.  Burgess  had  said  about 
It;  also,  what  the  Judge  of  probate  had  said, 
•  •  •  and  what  her  distributive  share 
would  be  after  the  final  settlement  of  the 
estate.  That  was  the  substance  of  our  talk." 
"Later  on  the  account  of  Sherman  Warner 
was  filed,  and  I  submitted  that  report  to  h^; 
and  on  that,  I  remember,  she  objected  very 
strenuously  to  Mr.  Burgess'  fees,  and  gave 
me  Instructions  to  ask  that  those  fees  be 
reduced,  and  In  pursuance  of  that  Instruc- 
tion I  did  go  before  the  probate  court  upon 
that  question.'*  The  appellant  objected  to 
this  testimony  upon  the  ground  that  the  wit- 
ness was  the  attorney  of  the  testatrix,  and 
was  testifying  to  confidential  communica- 
tions made  to  him  by  his  client.  The  court 
admitted  the  evidence,  and  the  appellant  ex- 
cepted. 

The  appellant  requested  the  court  to  charge 
the  jury  as  follows:  "(1)  That  If  the  Jury 
shall  find  that  It  Is  more  probable  than  not 
that  decedent  at  the  time  of  the  execution  of 
the  wIU  did  not  sufficiently  appreciate  and 
comprehend  her  relations  to  the  appellant  and 
the  benefldarlea  under  said  will,  the  char- 
acter and  consequences  of  the  provisions  of 
said  will,  and  the  nature,  extent,  and  effect 
of  the  business  which  she  was  transacting, 
their  verdict  should  be  for  the  appellant  (2) 
That  it  Is  admitted  that  Norrls  W.  Mix  was 
in  the  habit  of  transacting  the  decedent's 
business,  and  stood  in  confidential  relations 
with  her,  and  that  said  Mix  and  bis  sister, 
Mrs.  Potter,  brought  knd  accompanied  the  de- 
cedent to  the  house  of  the  dau^ter  of  Mr. 
Mix,  where  the  will  was  executed;  that  Mr. 
Ulx  procured  the  services  of  the  attorney  who 
dmfted  the  will,  and  the  witnesses  to  the 
wlU;  that  under  these  circumstances  the  bnr^ 
den  of  proof  Is  upon  the  appellees,  who  are 
bmeflted  by  tbe  ^vlaloiu  In  favor  of  Mr. 


Hlx  and  Mrs.  Potter,  to  show  that  decedent 
was  not  unduly  Influenced  by  them  In  the 
making  of  these  provisions."  "Under  these 
circumstances,  the  burden  .of  proof  Is  upon 
Mr.  Mix  to  show  that  decedent  was  not-  un- 
duly Influenced  by  hlm,  In  so  far  as  the  win 
operates  In  his  favor."  The  court  did  not 
charge  as  requested  In  the  seccmd  request 

The  court  charged  the  jury.  In  part,  upon 
the  subject  of  the  burden  of  proof,  that,  be- 
fore the  wlU  should  be  approved  as  a  valid 
win,  It  should  appear  to  the  jury  that  the 
statutory  formalities  of  Its  execution  had  been 
compiled  with,  and  that  tbe  testatrix  was  at 
the  time  of  sound  and  disposing  mind  and 
memory;  that  the  burden  of  proving  the  tes- 
tamentary capacity  of  the  testatrix  rested  up- 
on tbe  proponents  of  the  will;  that  the  law 
did  not  require  that  this  fact  should  be  prov- 
en with  ab8(^ute  certainty;  that  at  the  end 
there  might  perhaps  exist  In  the  minds  of 
tile  jurors  nothing  further  than  a  strong  prob- 
ability that  the  fact  was  so;  that  the  rule 
for  determining  whether  the  fact  of  testa- 
mentary capacity  had  been  proven  was  that 
the  proponents  of  the  win  must  prove  the 
fact  by  a  fair  preponderance  of  evidence 
(that  Is,  tiiat  "more  or  more  satisfactory  evi- 
dence must  be  produced  In  favor  of  the  ex- 
istence of  that  fact  than  Is  produced  against 
It");  that  if  there  should  be  an  uncertainty 
in  the  minds  of  the  Jury,  so  that  th^  could 
not  say  upon  which  side  of  that  Issue  the  evi- 
dence preponderated,  then  "the  Issue  should 
be  found  against  the  party  upon  whom  rest- 
ed the  burden  of  proving  it,"  but  that.  "If 
the  evidence  preponderated  one  way  or  tbe 
other,  the  Issue  should  be  found  as  the  evi- 
dence preponderated";  that,  although  the  bur- 
den of  proof  rested  upon  the  proponents  of 
the  will  on  the  Issue  of  the  capacity  of  the 
testatrix  to  make  a  will,  yet  the  jury  should 
not  find  that  Issue  In  favor  of  the  contestants 
"unless  the  evidence  of  the  contestants  over- 
came that  given  by  the  proponents  ta  rebut- 
tal, and  was  evenly  baMuced  In  the  minds  of 
the  jury  with  all  the  evidence  of  the  pro- 
ponent including  the  evidence  of  the  sub- 
8Ci4bing  witness,  by  which  the  proponents 
bad  made  out  a. prima  facie  case  In  the  flrst 
Instance";  that  the  burden  of  proving  that 
undue  influence  had  been  exercised  upon  the 
mind  of  tbe  testatrix  was  upon  the  contest- 
ants; that  the  existence  of  undue  Influence 
was  not  often  susceptible  of  direct  proof,  but 
was  generally  proved  by  "the  facts  and  cir- 
cumstances surrounding  the  testator,  preced- 
ing, pending,  and  following  the  making  of  tbe 
will,"  and  that  as  bearing  upon  that  question 
the  Jury  might  consider  "tbe  testatrix's  fam- 
ily relations,  her  condition  of  health,  her  re- 
lations to  the  persons  claimed  to  have  In- 
fluenced her,  her  dependence  upon  and  sub- 
jection to  the  control  of  such  persons,  and 
the  opportunity  of  the  latter  to  wield  such  in- 
fluence," and  tbe  provisions  of  tbe  will;  that 
while  from  such  facts,  and  others  of  a  like 
nature,  undue  Influence  m^ht  be  Inferred 
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wltboat  direct  ptoot,  "yet  such  Inference  wu 
not  to  be  drawn  unfairly  or  unreasonably"; 
that  "the  facts  and  circumstances  ought  to 
be  of  such  a  nature  as  to  lead  justly  and  rea- 
«mably  to  the  infermce  that  such  undue  In- 
fluence ^sted,  and  was  exercised  upon  the 
testatrix,  so  that  her  mind  and  will  were  af- 
fected by  It;  and  that  she  was  led  thoeby 
to  make  a  different  will  from  what  she  would 
bare  made  if  It  had  not  existed."  The  court 
8iUd:  "But  this  burden  upon  the  question  of 
undue  influence  may  be  shifted  or  discharged 
whenever  the  business  relation  existing  be- 
tween the  testatrix  and  the  paeons  specially 
benefited  by  the  will,  or  having  drawn  the 
will,  or  having  been  shown  to  have  any  part 
In  procuring  it  to  be  drawn.  Is  sncb  as  de- 
notes special  confidence,  and  gives  to  the 
party  so  benefited  a  controlling  Influence  with 
the  testatrix,"  "If  the  evidence  discloses  to 
yon  that  his  [Norrls  B.  Mix's]  relations  to  the 
testatrix  were  of  especial  confidence  and 
trust,  and  that  he  has  been  benefited  by  his 
act,  then  *  *  *  It  is  Incumbent  upon  the 
I^ponents  of  the  will  to  show  that  be  acted 
fairly,  and  that  he  took  no  advantage  of  his 
position  to  induce  or  to  procure  the  maldng 
ol  the  will,  or  any  part  of  It,  in  his  favor." 
In  defining  "undue  Influence"  the  court  said 
In  its  charge:  "Her  free  agency  and  Inde- 
pendence must  be  overcome,  and  ^e  must,  by 
some  domination  or  control  exercised  over  her 
mind,  have  been  constrained  to  do  what  was 
against  ha  wlU,  and  what  she  was  unable 
to  refuse  and  too  weak  to  resist  Mere  kind- 
ness of  treatment  of  a  testatrix  by  a  legatee 
"would  not;  nor  would  modCTate— any  reason- 
able—solicitation, entreaty,  or  persuasion, 
though  yielded  to,  if  done  intdllgently,  with- 
out restraint  and  from  a  sense  of  duty,  viti- 
ate a  will  In  other  respects  valid."  Upon  the 
question  of  testamentary  capacity  the  court 
charged  the  Jury,  In  part,  that  it  was  suffi- 
cient if  the  testatrix  had  such  a  mind  and 
memory  as  would  enable  her  to  recollect  and 
understand  "the  nature  and  condition  of  her 
property;  the  persons  who  were  or  should 
be  the  natural  objects  of  her  bounty,  and  her 
relations  to  them;  the  manner  in  which  she 
wished  to  distribute  It  among  or  withhold  It 
from  them;  and  the  scope  and  bearing  of  the 
provisions  of  the  win  she  was  making."  The 
court  further  used  the  following  language: 
"Mere  physical  weakness  or  disease  or  eccen- 
tricities, blunted  perceptions,  weakening  Judg- 
ment, failing  memory  or  mind,-  are  not  neces- 
sarily Inconsistent  with  testamentary  capaci- 
ty. One's  memory  may  be  failing,  and  yet 
bis  mind  not  be  unsound.  One's  mental  pow- 
ers may  be  weakening,  and  still  Bufllclent  re- 
main to  make  a  wIlL"  "Now,  the  evidence 
which  has  been  offered  before  you  as  to  the 
mental  condition  of  the  testatrix  at  the  time 
the  will  was  made,  and  both  before  and  after, 
has  been  given  to  aid  you  In  placing  before 
your  minds  a  mental  picture  of  the  testatrix 
at  tbe  time  the  will  was  made;  and  if  the 
evidence  ahowi  that  tbe  testatrix  was  physic- 


ally and  mentally  weak,  that  her  mind  or 
memory  was  impaired,  that  It  was  less  than 
It  may  have  been  at  some  former  period  of 
her  life,  that  ^e  was  odd,  and  that  she  was 
peculiar  or  eccento^c,  or  that  she  Ibay  have 
said  that  she  feared  that  she  might  go  to  the 
poor  house,  or  that  she  may  have  had  an  in- 
correct belief  as  to  the  wrongs  that  may  have 
been  inflicted  upon  her,  it  does  not  necessarily 
follow  that  she  had  not  testamentary  capaci- 
ty. Xoa  ^ould  not,  and  you  doubtless  will  ' 
not  confound  oddities  and  eccentricities  and 
peculiarities  with  Incapacity.  Oddities,  pe- 
culiarities, and  eccentricities  are  one  thing. 
Incapacity  Is  the  question  which  you  are  to 
pass  upon,  and  say  whether  the  testatrix  was 
incapable,  in  the  meaning  of  the  law,  of  mak- 
ing a  will.  Nor  should  you  mistake  a  mind 
that  is  only  weakened  for  one  that  is  lost" 

The  rulings  of  the  court  in  excluding  the 
que8ti<His  aforesaid  asked  the  witnesses  Mix, 
Mr.  and  Mra  Webster,  and  Margaret  Newton, 
and  in  excluding  and  striking  out  their  an- 
swers as  afooresaid.  In  admitting  the  testimo- 
ny of  Judge  Bishop,  and  in  refusing  to  charge 
as  above  requested,  were  assigned  as  reasons 
of  appeal.  The  thirteenth  and  fourteenth  rea- 
sons of  appeal  were  in  the  following  form: 
"(18)  The  court  erred  In  his  charge  to  the 
jury  as  to  the  bnrden  of  proof.  (14)  The 
court  erred  In  his  charge  to  the  Juiy  as  to 
the  amount  of  preponderance  of  evidence  nec- 
essary to  establish  a  will."  Other  reasons  of 
appeal  alleged  error  as  to.  parts  of  the  charge 
above  set  fwth,  regarding  the  preponderance 
of  the  evidence,  the  definition  of  "undue  in- 
fluence," and  the  failure  of  the  court  to  in- 
struct tbe  jury  that  disease,  eccentricities, 
and  other  failings  or  peculiarities  named  by 
the  court  as  not  inconsistent  with  testamen- 
tary capacity  in  the  testatrix,  were  facta 
which  should  be  owsldered  by  the  jury  as 
evidence  bearing  upon  the  question  whether 
tbe  teetatrlx  possessed  tesjiamentaTy  capacity. 

Henry  O.  Newton  and  E.  P.  Arvlne,  for 
appellant  William  H.  Williams  and  Isaac 
Wolfe,  toe  appellee. 

UALL,  3.  (after  stating  the  facts).  The 
question  asked  the  witness  Mix  on  cross-ex- 
amination, if  he  bad  not  heard  Mr.  Webb 
testify  to  certain  facts  In  the  court  of  probate 
without  correcting  talm,  was  properly  exclud- 
ed. It  does  not  appear  that  Mr.  Mix  was 
present  when  the  last  will  was  prepared,  nor 
that  be  had  testified  to  what  occurred  at  that 
time.  The  facts  implied  In  Ihe  question  did 
not  therefore,  contradict  his  testimony.  Not  • 
would  Mr.  Mix  have  been  called  upon  to  cor^ 
rect  a  witness  In  the  court  of  probate  who 
he  may  have  thooght  was  testifying  Incorrect- 
ly. Such  inquiries  should  not  be  permitted 
when  their  evident  purpose  is  to  intimate  that 
some  other  witness  has  tratlfled  dlfler^tly 
ttom  the  one  under  examination. 

nie  mllngs  of  tbe  court  excluding  certain 
gnestionB  asked  the  witnesses  ISx.  and  Mrs. 
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We1»ter  and  Mrs.  Newtoi.  and  eszchiainc  at 
striking  out  their  answers,  do  not  fomlih  snfB- 
dent  gronnds  for  granting  a  new  trial— First, 
becaos^  If  sucb  mllngB  were  erroneous,  the 
errOEs  seem  to  bave  been  corrected  by  after- 
wards permitting  these  witnesses  to  fnlly  an- 
swer the  questions  which  had  been  ezcluded; 
and,  sectmd,  because  the  record  does  not  so 
clearly  state  either  the  grounds  upon  which 
tiie  questions  and  answers  were  excluded,  nor 
upon  which  they  were  objected  to,  that  we 
can  say  with  certainty  that  the  mUngs  were 
erroneous.  The  Inquiries  excluded  called  tax 
answers  from  nonexpert  witnesses,  in  the  na- 
ture of  opinion  oTldence,  concerning  the  m«i- 
tal  c(mdItion  <rf  the  testatrix.  The  mere  opin- 
ions oV  Bocta  witnesses  are  never  received. 
They  are  admissible  only  after  either  a  snffl- 
clott  statemmt  ot  the  particular  facta  upon 
which  they  are  based,  or  after  the  witness 
has  been  shown  to  have  sofflclent  means  and 
opportnnltlefl  of  personal  observation  to  en- 
able him  to  form  a  reasonably  correct  concln- 
sion.  They  are  received  rath«r  as  statemoits 
of  Impressions  or  concluBlons  In  the  nature 
of  facts  qt  which  the  witness  has  knowledge, 
than  as  opinions.  Their  reception  is  rendered 
necessary  because  of  the  dlflScalty  of  so  de- 
tailing and  BO  reprodndng  the  numerous  par- 
ticular facts  upon  which  they  are  founded  as 
to  produce  upon  the  triors  the  impression  re- 
ceived by  the  witness,  or  to  enaUe  them  to 
draw  a  fair  Inference  from  such  facts.  The 
value  of  such  a  statement  when  given  by  a 
candid  and  Impartial  witness,  depends  large- 
ly upon  his  Intetlfgence  and  upon  his  oppor- 
tunities and  habits  of  observation.  1  Oreenl. 
Bt.  (  440,  and  note;  Town  of  Cavendish  v. 
Town  of  l^y,  41  VL  90;  Insurance  Co.  v. 
Lathrop,  111  IT.  S.  612-619,  4  Sup.  Ot  533; 
Sydleman  v.  Beckwlth,  48  Oonn.  9;  Ryan  v. 
Town  of  Bristol,  68  Oonn.  26,  27  Atl.  309; 
Kimberly'B  Appeal,  68  Conn.  428,  86  Atl.  847. 

The  record  before  us  does  not  assume  to 
give  the  examination  of  these  witnesses  In  full. 
If  the  trial  court  excluded  these  questions  be- 
cause the  witnesses  had  not  been  shown  to 
have  had  sufficient  opportunities  of  observa- 
tlott  to  qualify  them  to  express  an  opinion  or 
conclusion  upon  the  subject  of  the  inquirtes, 
we  cannot  from  the  testimony  as  set  forth  In 
the  finding,  hold  that  such  decision  was  er- 
roneous. When,  In  trials  involving  the  ques- 
tlon  of  testamentary  capacity.  It  Is  desired 
that  a  witness  who  has  testified  to  sufflclent 
facts  should  also  give  his  opinion  as  to  the 
mental  condition  of  the  testator,  a  common 
and  proper  form  of  Inquiry  Is,  "Was  or  not 
the  testator.  In  your  opinion,  a  person  of 
sound  mind?"  For  the  purpose  of  showing 
the  extent  of  mBUtal  Impairment  it  Is  not 
unusual  or  Improper  to  ask  a  duly-quallfled 
witness  whether,  in  his  opinion,  the  testator 
possessed  sufficient  understanding  to  be  able 
to  transact  the  ordinary  business  matters  in- 
cld^t  to  the  management  of  his  household 
affairs  and  property.  Kelthley  v.  Stafford, 
126  IlL  507-«20,  IS  N.  B.  740.    The  mental 


power  required  to  attend  to  sncb  ordinary 
affairs  may  be  regarded  as  so  nracb  a  matter 
of  common  knowledge  and  experience  as  to 
be  a  fair  Btandard  of  comparison,  readily  un^ 
derstood  by  both  witness  and  Jury,  by  whidi 
to  Uustrate  the  d^ree  ctf  Intelllgeoce  of  me 
whose  mental  condition  is  tlie  eabject  itf  In- 
vestigatiMi.  It  has  been  held  to  be  pwfier 
to  permit  a  witness  to  compare  the  mmtal 
power  of  the  te«tat«  to  that  of  "db  average 
child  of  seven  or  eight  years."  Biehmuid's 
Appeal,  69  Conn.  226-042,  22  AtL  82.  A  wtt- 
ness  may.  ot  course,  always  testify  to  the 
fact  when  sncb  fact  la  within  hlB  pononal 
knowledge,  that  the  teatator's  mental  state 
was  such  that  he  was  or  was  not  able  to 
transact  business,  w  to  do  any  oilier  par- 
ticular act  which  would  Indicate  the  condi- 
tion of  bis  mind.  It  la  not  error  to  refuse  to 
allow  a  nonexpert  witness  to  Btate  hla  opin- 
ion whether  a  testator  was  capable  of  mak- 
ing a  will.  Otowell  v.  Kirk,  14  N.  a  89&-868; 
Farrell's  Adm'r  v.  Brnman's  Adm*!,  82  Mo. 
328;  White  v.  Bailey,  10  Mich.  105-190; 
Falrchlld  V.  Baacomb,  35  Vt  898-414;  Schnei- 
der V.  Manning,  121  BL  376-886, 12  N.  B.  267. 
What  constitutes  testamentary  capad^  la  a 
questlCHi  ot  law,  which  witnesses  and  jurors 
are  not  ordinarily  con^etent  to  answer  cor- 
rectly, nieir  views  upon  that  queatlfm  would 
probably  differ-  from  eadi  other,  as  wdl  as 
from  the  rule  laid  down  by  our  law  npon 
that  subject  Various  tests  of  the  capacity 
essential  to  enable  one  to  make  a  valid  will 
have  been  adopted  even  by  the  courts.  It 
was  fonuerly  held  that  Imbedllty  of  mind 
not  amonntli^  to  Idiocy  or  lunacy  woold  not 
Incapacitate  one  from  making  a  wQL 
Blancbard  v.  Nestle,  S  Denio,  87;  Stewart  v. 
Lispenard,  26  Wend.  Some  courts  have 

held  the  mental  ablltty  to  execute  a  valid 
deed  or  contract  to  be  the  proper  measure  of 
testamentary  capadty  (Stewart  v.  Blllott  2 
Mackey,  807;  Coleman  v.  Bobertson's  Bx'rs.  17 
Ala.  84);  others,  that  the  possession  of  suffl- 
clent mind  and  memory  for  the  transaction  of 
ordinary  business  Is  the  true  test  of  capadty 
to  make  a  valid  will  (Barnes  v.  Barnes,  66  Me. 
286).  In  this  Btate,  one  may  make  a  valid 
win,  though  mentally  Incapable  of  transact- 
ing business  generally.  The  test  which  we 
apply  Is  the  ability  of  the  testator  at  the 
time  of  the  execution  of  the  will  to  under- 
stand the  nature  and  elements  of  the  partic- 
ular transaction  of  making  a  will,  In  which 
be  Is  engaged;  and  It  Is  a  part  of  the  duty 
of  the  court  In  diarglng  the  Jury,  to  Instruct 
them  as  to  the  demits  of  the  act  of  Intelli- 
gently dlspodng  of  one's  property  by  win, 
which  the  testator  Should  have  been  capable 
of  comprehending.  St.  Leger's  Appeal  from 
Probate,  84  Coim.  434-448.  It  was  not  error 
to  exclude  the  answer  of  the  witness  Mrs. 
Webster  that  she  did  not  think  the  testatrix 
capable  of  making  a  win. 

The  fact  that  the  testatrix's  mind  was  weak, 
testified  to  by  Charles  H.  Webster  In  answer 
to  the  question  of  appellant's  counsel,  was 
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material  and  relevant  to  tbe  Issne;  and,  having 
been  claimed  by  counsel  examining  the  wit- 
ness, the  answer  should  not  bare  been  stricken 
out,  upon  motion  of  the  opposing  counsel, 
merely  because  It  was  Irresponslre.  Such  an 
order  of  the  court,  however,  fnmlahes  no 
ground  for  complaint,  when,  as  In  this  case, 
counsel  is  i>ermltted  to  put  another  qneBtlon* 
to  which  the  excluded  answer  is  responsive. 

There  was  no  error  In  the  ruling  of  the 
court  admitting  the  testimony  of  Judge  Bish- 
op concerning  his  conversations  with  the  tes- 
tatrix. The  burden  rested  upon  the  appel- 
lant to  show  that  the  c<Hiver8ationa  occurred 
while  the  testatrix  was  consulting  the  wl*- 
ness  professionally  as  an  employed  attor- 
ney. Carroll  v.  Sprague,  68  CaL  655.  At  the 
time  of  the  objection  no  preliminary  exam- 
ination seems  to  have  been  made  for  the 
purpose  of  proving  that  fact,  nor  has  that 
fact  been  found  by  the  court.  The  only  facts 
found  In  connection  with  the  ruling  are  that 
the  witness  had  testified  to  bis  acquaintance 
with  the  testatrix  for  many  years;  to  hav- 
ing had  frequent  opportunities  of  observing 
her,  and  frequent  conversations  with  her. 
That  the  facts  which  appear  elsewhere  In  the 
record  with  reference  to  his  having  acted  as 
her  attorney  were  known  to  the  court  when 
the  objection  was  made  cannot  be  assumed. 
Bt^  those  facta  fail  to  show  that  these  con- 
versations occurred  while  the  testatrix  was 
consulting  Judge  Bishop  as  her  attorney.  But 
the  rule  which  forbids  an  attorney  from  dis- 
closing as  a  witness  matters  communicated 
to  bim  In  professional  confidence  should  be 
strictly  construed,  as  tending  to  prevent  a 
full  disclosure  of  the  truth  In  court;  and  we 
tiilnk  that  the  testimony  admitted  does  not 
amount  to  a  disclosure  by  the  witness  of  a 
confidential  and  privileged  communication 
made  to  him,  as  an  attorney,  by  his  client, 
even  if  we  assume  the  existence  of  the  rela- 
tion of  attorney  and  client  between  them  at 
the  time  of  the  cooTersatlon  In  question. 
Foster  T.  Hall,  12  Pick.  8&-98;  Gower  v. 
Emery.  18  Me.  79.  The  testimony  was.  In 
substance,  merely  that  she  talked  to  him 
about  the  settlement  of  an  estate;  that  she 
wished  him  to  ascertain  for  her  how  much 
she  was  likely  to  receive  from  It,  which  he 
did;  and  that  she  directed  him  to  appear  be- 
fore the  court  of  probate  to  procure  the  re- 
duction of  certain  fees  to  which  she  objected. 
Such  a  request  by  a  client  to  his  attorney, 
made  for  the  purpose  of  obtaining  Informa- 
tion for  the  former's  benefit  upon  a  matter 
of  fact  and  not  for  tbe  purpose  of  asking 
the  attorney's  advice,  ought  not  to  be  regard- 
ed u  a  privileged  communication.  Weeks, 
Attya.  at  txw  ^  Bd.)  p.  32&  An  attorney 
may  properly  be  required  to  testify  by  whom 
tie  is  employed,  and  In  what  capacl^.  8at- 
terlee  v.  Bliss,  38  Cal.  480;  Gower  v.  Emery, 
18  Me.  79. 

The  appellant  has  no  reason  to  complain  of 
the  failure  of  the  court  to  charge  In  tbe  lan- 
gmge  of  the  llrst  request.  The  court  correct- 


ly defined  testamentary  capacity,  and  char- 
ged that  the  burden  of  proving  that  the  testa- 
trix possessed  such  capacity  at  the  time  of 
the  execution  of  the  irlU  rested  upon  the  pro- 
ponents of  the  wIlL 

The  court  further  charged  that  In  case 
there  should  be  "an  uncertainty  in  the  minds 
of  the  Jury,  so  that  they  could  not  say  upon 
which  side  of  that  Issue  the  evidence  prepon- 
derated, their  verdict  should  be  against  the 
party  upon  whom  rested  the  burden  of  prov- 
ing It."  This  was  more  favorable  to  the  ap- 
pellant than  the  instruction  asked  for,  which 
was.  In  effect,  that  tbe  appellant  was  entitled 
to  a  verdict  if  the  evidence  ibowed  a  want 
of  testamentary  capacity. 

The  court  properly  refused  to  charge  in  the 
language  of  the  second  request.  The  reeord 
discloses  no  admission  by  the  appellee  of  the 
facts  stated  In  the  reqnest.  It  was  Incum- 
bent upon  the  appellant  to  prove  tbe  asserted 
confidential  relations.  Richmond's  Appeal. 
50  Conn.  220.  22  Atl.  82.  The  court  rIghUy 
left  it  to  tbe  Jury  to  decide  whether  the  claim- 
ed relations  of  confidence  and  trust  existed 
between  the  testatrix  and  Mr.  Mix,  and  cor- 
rectly instructed  them  that.  If  tbe  evidence 
disclosed  the  existence  of  such  relations,  It 
became  "incumbent  upon  the  proponents  of 
the  will  to  show  that  he  [Mix]  acted  fairly, 
and  that  he  took  no  advantage  of  his  position 
to  Induce  or  to  procure  the  making  of  the 
will,  or  any  part  of  it,  In  his  favor." 

The  language  of  the  charge  defining  "un- 
due Influence"  was  approved  by  this  court  In 
the  case  of  Dale's  Appeal.  67  Conn.  127-145, 
17  Ati.  767, 

The  thirteenth  and  fourteenth  reasons  of 
appeal  present  no  questions  for  our  considera- 
tion. Clearly,  It  was  not  Intended  by  these 
assignments  of  error  to  say  that  parts  of  the 
charge  manifestly  favorable  to  the  appellants 
were  erroneous,  as,  for  example,  that  the  bur- 
den of  proving  testamentary  capacity  rested 
upon  t^e  appellee,  and  that  it  should  be  prov- 
ed by  a  fair  preponderance  of  evidence.  The 
purport  of  these  reasons  of  appeal  Is  that 
there  was  error  In  something  which  the  court 
said  In  its  charge  upon  these  subjects.  They 
fail  to  comply  with  the  rule  (Prac.  Book,  p. 
253,  rule  14,  S  1).  SImmonds  v.  Holmes,  61 
Conn.  1-0,  23  Ati.  70Z.  In  Richmond's  Ap- 
peal, supra,  the  trial  Judge  in  his  charge  to 
the  Jury  made  use  of  this  language:  "Mere 
physical  weakness  or  disease,  old  age,  eccen- 
tricities, blunted  perceptions,  weakening  Judg- 
ment, falling  memory  or  mind,  are  not  neces- 
sarily inconsistent  with  testamentary  capacity. 
One's  memory  may  be  falling,  and  yet  his 
mind  not  be  unsound.  One's  mental  powers 
may  be  weakening,  and  still  sufficient  testa- 
mentary capacity  remain  to  make  a  wIU."  In 
granting  a  new  trial  upon  an  appeal,  this 
court  said  concerning  that  part  of  the  <diarget 
"This  Is  undoubtedly  true,  but  such  fticts  are 
admissible  In  evidence  upon  the  question  of 
capacity,  and  It  was  mainly  by  proof  of  their 
existence  that  the  appdlants  sought  to  es- 
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tabllsh  the  want  of  soch  capacity-  The  court, 
therefore,  In  charging  as  It  did,  and  In  entire- 
ly falling  to  make  reference  In  any  portion  of 
the  charge  to  the  "blgidficance  of  sach  facts 
as  evidence,  would  seem,  rather,  in  effect,  to 
have  withdrawn  them  from  nnder  the  eyes  of 
the  jury,  and  from  their  consideration  of 
them  as  sncb  evidence,  and  thereby  may,  and, 
we  fear,  must,  have  misled  the  Jury  to  the 
Injury  of  the  appellants."  The  appellant 
claims  that  the  court  made  the  same  mistake 
in  tlie  case  at  bar.  A  distinction  may  be 
drawn  between  this  case  and  Richmond's  Ap- 
peal. In  this  case  the  court  did  not  entirely 
fall  to  refer  to  the  evidence  of  a  weakened 
mind,  etc.  On  the  contrary,  It  directly  refers 
to  the  evidence  of  these  facts  in  connection 
with  the  other  evidence  Indicating  the  mental 
condition  of  the  testatrix  as  proper  to  be  con- 
sidered by  the  Jury  In  passing  on  the  ques- 
tion of  testamentary  capacity,  which  was  ac- 
curately defined  by  the  court  All  the  evi- 
dence bearing  on  the  question  of  capacity  was 
unqualifiedly  submitted  to  the  Jury  for  their 
consideration.  The  court  may  properly  sub- 
mit the  evidence  in  such  manner  as  to  inti- 
mate an  opinion  In  respect  to  its  welghjt,  as 
undoubtedly  was  done  In  this  case,  so  long  as 
It  does  not  exceed  the  limits  of  its  powers  by 
a  iH-actlcal  withdrawal  of  competent  evidence 
from  consideration  by  the  Jury.  Klmberly's 
Appeal,  68  Conn.  428,  441,  30  Atl.  847;  Bap- 
tist Church  r.  Rouse,  21  Conn.  160,  167;  State 
V.  Rome,  64  Conn.  S29,  337-389,  30  Atl.  57; 
State  V.  Smith,  66  Conn.  283,  31  AU.  206. 
In  Richmond's  Appeal  there  was  a  total  ab- 
sence of  any  reference  to  the  evidence  on 
which  the  appellant  relied.  There  was  er- 
ror in  the  admission  of  testimony,  and  error 
in  other  [larta  of  the  charge,  which  were 
mainly  relied  on  for  obtaining  a  new  trial. 
Indeed,  the  error  In  not  commenting  on  tes- 
timony of  a  weakened  mind,  etc.,  is  hardly 
specified  In  the  reasons  of  appeal,  and  but 
slightly  referred  to  In  briefs  of  counsel.  It 
would  be  difficult,  however,  to  distinguish  the 
two  cases.  If  the  portion  of  the  opinion  above 
quoted  is  treated  as  establlshuig  a  rule  of 
law.  We  think  It  sboold  not  be  so  treated. 
The  failure  to  caution  the  Jury  In  respect  to 
the  weight  of  evidence  Is  error  per  se,  In  the 
case  of  the  admission  of  the  testimony  of  an 
accomplice,  bat  ordinarily  the  propriety  of  coni* 
ment  on  testimony  depends  on  the  circumstan- 
ces of  each  case:  It  la  not  true  that  a  failure 
to  comment  on  the  weight  of  evidence  of  a 
weakraed  mind,  eto.,  In  connection  with  a 
statement  that  such  facta,  if  proved,  do  not 
necessarily  establish  testamentary  Incapacity, 
must  always  be  treated  as  error.  The  or* 
comstances  of  a  case  may  be  such  that  a  total 
failure  to  conunent  may  seem  to  be  equiv- 
alent to  a  withdrawal  of  the  evidence,  and 
so  mialead  tbe  Jury  to  the  injury  of  a  party, 
as  we  thought  In  Richmond's  Appeal;  but  the 
circumstances  may  be  such  that  a  slight  ref- 
erence to  sncb  testimony  Is  not  equivalent  to 
Ui  withdrawal,  but  Is  almply  a  proper  exer- 


cise of  the  discretion  of  tbe  Judge  In  Inti- 
mating his  opinion  as  to  the  weight  of  evi- 
dence, as  Is  the  case  at  bar.  -  The  question  is 
always  largely  one  of  foct,— does  the  charge 
of  the  court,  in  view  of  all  tbe  drcumstanees, 
pass  beyond  the  limit  at  proper  comment,  so 
as  to  submit  the  testimony  unfairly,  or  prac- 
tically invade  the  province  of  the  Jury  In 
passing  on  tbe  weight  of  evidence?  If  so,  a 
new  trial  may  be  granted.  The  chaise  of  the 
court  below  does  not  call  for  a  new  trial  for 
such  reason.  There  la  no  vaor.  The  other 
JndgM  concurred. 


CUS  Pm.  St  KTl) 
BBIMER  et  aL  T.  RBIMBR. 
(Supreme  Court  of  PennsrivaDla.  Oct  6, 1890.) 

WILLS— ESTATE  DBVISBD-"HBnUI"— FBOL 

Where  testator  devises  realty  for  the  nae 
of  a  devUee  daring  her  life,  and  provides  that  it 
she  leaves  ao  heirs  it  shall  be  sold  and  the  pro- 
ceeds divided  among  others,  she  will  .take  a  fee- 
simpto  title,  as  "hebrs"  is  a  word  of  UmlUtlan. 

Appeal  from  coort  of  cmnmon  ifleas^  West- 
moreland county. 

Action  by  Sadie  J,  Relmer  and  others 
against  Isab^la  Relmer  to  recover  a  balance 
of  purchase  moaej  of  certain  realty.  From  a 
Judgment  for  plaintiffs,  defendant  wP^als. 
Affirmed. 

J.  B.  Spiegel  and  M.  N.  McOeary,  for  ap- 
pellant H.  H.  Dinsmore,  for  aroeUees. 

McCOLLUM,  J.  The  question  presented 
tbe  case  stated  Is  whether  the  plaintiffs  have 
a  title  in  fee  simple  to  the  land  described  in 
the  article  of  agreement  or  only  a  life  estate 
therein.  If  they  have  a  title  in  fee  simple, 
the  Judgment  entered  by  the  court  below 
must  be  sustained,  and  If  they  have  but  a  life 
estate  it  must  be  reversed.  The  parts  of  the 
will  which  relate  to  the  contention  in  this 
case  are  as  follows:  "Item:  I  give  and  be- 
queath to  my  daughter  Sarah  Relmer  the 
double  frame  house  and  loto  on  the  north- 
western corner  of  Carver  and  Park  Ave.;  al- 
so one-tbird  of  the  grounds  on  Frankstown 
Ave.,  between  Isabella's  lots  and  the  Improv- 
ed lots,  belonging  to  my  wife,  Mary  A.,— aald 
tots  being  for  her  use  and  profit  during  her 
natural  life,  and  provided  she  leaves  no  heirs. 
In  that  case,  said  property  to  be  sold,  and 
the  proceeds  divided  amongst  her  brothers 
and  sisters  and  their  heirs.  Item:  I  give  and 
bequeath  to  my  daughter  Caroline  Reimer  the 
double  frame  bouse  and  lot  on  Park  Ave.  ad- 
joining lot  of  Sarah  Relmer,  between  Carver 
and  Meadow  streets;  also  one-third  of  grounds 
on  Frankstown  Ave.,  between  Isabella's  house 
and  the  improved  lots  belonging  to  my  wife, 
Mary  A.  Reimer;  also  one  lot  on  the  norther- 
ly side  of  Carver  street,— the  said  lots  being 
for  her  sole  nse  and  benefit  during  her  nat- 
ural life,  and  for  her  heirs.  If,  dying,  she 
leaves  no  heirs,  then  the  aald  pn^erty  to  be 
sold  and  divided  amongst  hw  brothers  and 
sisters  and  their  heirs.'* 
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The  estatee  devised  to  tbe  plalntlffB,  re- 
QMcttTely,  an  of  the  same  nature.  There  Is 
no  room  In  the  deTlses  for  a  construction 
irUdti  passes  to  one  plaintiff  a  title  In  fee 
simple  and  to  tbe  other  a  life  estate.  This 
much  is  conceded  by  the  defendant.  But  It  is 
contended  in  her  belialf  that'the  word  "helr^ 
In  each  devlge  lr>a  word  of  purchase,  and 
means  "children."  The  principal  case  relied 
on  by  the  defendant  to  sustain  this  contention 
Is  Leasee  of  Flndlay  t.  Riddle,  8  Bin.  139. 
Bat  an  examination  at  the  will  In  the  case 
cited  shows  that  Its  provisions  differ  material' 
ly  from  the  proTlslons  of  the  will  under  con- 
sideration In  the  case  at  bar.  Matters  whldi 
influenced  the  construction  of  the  will  in  the 
former  case  are  not  present,  and  cannot  con- 
trol the  interiH^tatlon  of  the  wlU  In  the  case 
before  us.  Tbe  other  cases  cited  by  the  de- 
fendant are  Cote  t.  Von  Bonnhorst,  41  Pa. 
St  243;  Gemet  t.  Lynn,  81  Pa.  St  Guth- 
rie's Appeal,  37  Pa.  St  9;  Chew's  Appeal.  Id. 
23;  List  T.  Rodney,  83  Pa.  St  483;  and 
Kelm's  Appeal,  125  Pa.  St  480.  17  Atl.  463. 
In  these  cases  the  testator  or  testatrix  de- 
vised or  bequeathed  to  a  son  or  daughter  or 
nephew  a  life  estate,  with  remainder  In  fee 
to  tbeir  children.  The  word  "children"  be- 
ing a  word  of  purchase,  and  there  being  noth- 
ing discoverable  in  the  wills  which  authorized 
a  conclusion  that  it  was  Intended  or  used  as 
a  word  of  limitation,  the  first  takers  were 
hdd  to  have  a  life  estate  only.  It  Is  very 
clear  that  these  cases  are  not  decisive  of.  or 
apidlcable  t(^  tbe  case  at  bar.  Tbe  word 
"heirs"  In  the  parts  of  the  will  under  consid- 
eration in  the  latter  Is  a  word  of  limitation, 
and  there  Is  no  warrant  In  the  will  for  an  In- 
terpretatlou  of  It  In  accordance  with  tbe  de- 
fendant's contention.  Our  conclusion,  from 
an  examination  of  the  cases  whigh  seem  to 
ns  as  applicable  to  the  case  In  hand,  Is  that 
the  plaintlfTs  have  a  fee-simple  title  to  the 
land  in  question.  The  cases  to  which  we  call 
particular  attention  are  Doebler's  Appeal,  64 
Pa.  St  9;  Kleppner  v.  Laverty,  70  Fa.  St 
70;  and  Grimes  v.  Shirk,  169  Pa.  St  74,  82 
AtL  113.  -  In  the  latter  case.  Judge  Uvlng- 
ston,  in  an  exhaustive  opinion,  reviewed  the 
cases  iwrtlnent  to  the  subject  considered  In 
this  case,  and  to  them,  in  addition  to  the 
cases  cited,  we  refer.  Judgment  affirmed. 


(IM  Pa.  8t  i») 

FAIRFIELD  PACjnNG  C».  v.  SOUTHERN 

MUT.  PIRE  INS.  CO. 

(Supreme  Court  of  Pennsylvania.   Oct.  6,  1800.) 

INStrRANCS-NOTICS  OF  ADDITIONAI.  INSUR- 
AHOB«8UPnGIBNCT  — CRBDIBILITT  OF 
WmUffiaBS-^JURT-HAIUNQ  NOTIOB. 

1.  In  an  action  ou  an  insurance  policy  It  la 

iiroper  to  show,  as  tonching  plaintifrs  credlbil- 
ty,  that  he  made  an  Intentional  misstatement  as 
to  donble  Insurance  in  another  proof  of  loss  as 
te  other  goods  destroyed  by  tlie  same  fire. 

2.  Wh&re.  in  an  action  for  insurance,  plain- 
tiff's testimony  as  to  the  value  of  tbe  goods  dif- 
fns  from  the  value  as  stated  by  him  in  the 


proof  of  loss,  the  truth  of  his  explanation  as  to 
the  discrepancy  Is  for  the  jury. 

3.  Evidence  that  notice  Of  additional  Insai^ 
ance  waa  mailed  to  the  company  Is  not  suffldent 
proof  of  compliance  witb  a  poUcy  requiring  no- 
tice of  all  aaditlonal  inauraoce  to  be  given  to 
the  compuny,  where  Its  receipt  is  denied  by  the 
person  addressed. 

4.  Where  an  insurance  policy  requires  notice 
of  additional  Insurance  on  the  pn^eity  to  be 

gven  to  the  directors  of  the  company,  evldenoe 
at  an  officer  of  the  company  stated  to  insured 
that  the  notice  might  be  m&Ued  cannot  be  treat- 
ed as  an  agreement  that  a  letter  posted  should 
be  accepted  as  notice  before  it  was  received. 

Appeal  from  conrt  oi  common  pleas.  Lan- 
caster county. 

Action  by  the  Fairfield  Packing  Company 
against  the  Southern  Mutual  Fire  Insurance 
Company  to  recover  the  amount  of  an  insur- 
ance policy  alleged  to  have  been  Issned  <m 
plalntUTs  property.  There  was  a  Jndgm«it 
Ua  plaintiff,  and  doCendant  appeals.  Beven- 
ed. 

Brown  &  Hensel.  for  appellant  Qeoiie 
Naunan  and  B.  F.  Davis,  for  appellee. 

MITCHELL,  J.  The  evidence  going  to  the 
credibility  of  McSparran  should  have  been 
admitted.  He  was  the  main  witness  for  the 
plaintiff,  and  it  was  conceded  that  his  testi- 
mony as  to  tbe  vuluG  of  tbe  goods  burned 
differed  materially  from  tbe  value  as  stated 
by  himself  In  the  proofs  of.  loss.  He  had 
offered  an  explanation,  tbe  truth  and  satls- 
factorlness  of  which  was  for  the  Jury  to 
pass  upon.  Defendant  offered  to  show  that 
he  bad  made  an  intentional  misstatement  as 
to  double  Insurance  in  another  proof  of  loss 
to  the  same  company  on  goods  claimed  to 
have  been  lost  in  tbe  same  fire.  For  the 
purpose  of  testing  tiie  truthfulness  of  bis 
present  testimony,  the  other  was  snfflclently 
a  part  of  the  same  transaction.  It  was  error 
to  exclude  It  The  Judge  accompanied  the 
excItiBlon  wltb  the  remark,  "Tbe  witness  Is 
entitled  to  see  the  proofs  of  lose;"  but  It  no-* 
where  appears  that  tbe  witness  had  asked 
to  see  them,  or  in  any  way  denied  their  ex- 
ecution. Nor  Is  the  argument  of  appellee 
that  It  was  an  effort  to  interject  the  defense 
into  the  cross-examination  tenable.  The  of- 
fer was  not  part  of  a  new  defense,  nor  of- 
fered as  such,  but  expressly  as  going  to  the 
credibility  of  the  witness,  and  therefore  to 
the  plaintlfTs  proof  of  their  own  case.  Hn- 
oncker  v.  Merkey,  102  Pa.  St  462. 

It  waa  also  an  error  for  the  Judge  to  as- 
sume that  tbe  explanation  was  true.  That 
was  for  the  Jury,  and  It  was  a  vital  point  In 
the  case,  foi:,  if  the  value,  as  stated  In  the 
proofs  of  loss,  was  the  correct  one,  then  the 
goods  were  confessedly  overlnsured,  and  plain- 
tiff could  not  recover  at  all.  The  policy  in 
suit  contained  a  provision  that  "notice  of 
atl  other  insurance  upon  the  property  herein 
described,  whether  made  prior  or  subsequent, 
to  tbe  date  hereof,  must  be  Indorsed  on  this 
policy;  otherwise,  this  Insurance  aha!!  be 
void."  And  one  of  the  by-laws,  also  printed 
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on  the  poUc7,  provided  that  "any  person  hav- 
ing proper^  ineared  In  this  company  may 
partly  insure  the  same  proper^  in  another 
company,  provided  the  whole  of  the  Insur^ 
auce  does  not  exceed  three-fourths  of  the 
cash  value  of  the  property  so  Insured,  and 
such  person  will  be  required  to  give  notice 
to  the  directors  of  this  company  of  the 
amount  so  insured,  and  where  insured;  oth- 
erwise the  Insurance  will  be  void  in  case  of 
loss."  The  plaintiff  received  policies  for  ad- 
ditional Insurance  on  August  12tb,  and  gave 
evidence  that  notice  was  mailed  to  the  sec- 
retary of  the  company  the  same  evening,  or 
the  next  day.  The  Judge  charged  the  Jury, 
as  matter  of  law,  that  this  was  suOlcient  com- 
pliance with  the  policy  and  the  by-law.  In 
BO  doing  he  went  tar  beyond  the  rule  to  be 
found  in  any  of  our  cases.  Notice  Is  knowl- 
edge or  Information  legally  equivalent  to 
knowledge,  brought  home  to  the  party  noti- 
fied In  immediate  connection  with  the  sub- 
ject to  which  the  notice  relates.  It  Is  not. 
therefore,  the  sending,  but  the  receipt,  of  a 
letter  Uiat  will  constitute  notice;  and  there 
Is  no  presumption  of  law  that  a  letter  mailed 
has  been  received.  Dur  earlier  cases  were 
inclined  to  exceptional  strictness  on  this 
point.  In  Tanner  v.  Hughes,  53  Pa.  St.  289, 
It  w^s  held  that  the  only  cases  In  which  there 
is  a  legal  presumption  of  receipt  are  those 
concerned  with  notice  of  dishonor  of  bills 
or  nonpayment  of  notes,  and  that  this  laxity 
grew  up  by  commercial  usage;  and  even  by 
ttiat  is  confined  to  cases  where  the  parties 
do  not  live  In  the  same  place.  This  was  re- 
peated in  Bank  v.  McManlgle,  68  Pa.  St 
156,  and  Kenney  v.  Altvater,  77  Pa.  St  34, 
In  which  It  was  said:  "Letters  properly  di- 
rected and  duly  mailed  are  sufflclent  evidence 
of  notice  of  the  dishonor  of  bills,  or  nonpay- 
ment of  negotiable  notes.  This  rule  Is  re- 
stricted to  commercial  paper.  It  establishes 
no  such  legal  conclusion  In  other  business  re- 
lations." In  Susquehanna  Mut.  Fire  Ins.  Co. 
T.  Tunkhannock  Toy  Oo.,  97  Pa.  St  424,  a 
distinction  was  laid  down  more  specifically 
Uiat  while  there  is  no  legal  presumption  of 
receipt  yet  where,  by  the  contract  [In  that 
case  a  policy  of  Insurance],  notice  was  to  be 
given  by  one  party  to  another  in  a  distant 
place,  the  custom  and  usage  of  business  jus- 
tly the  use  of  tbe  mall,  and  proof  of  a  let- 
ter properly  addressed  and  mailed  Is  prima 
fade  evidence  for  the  Jury  of  Its  receipt  by 
the,  person  addressed.  This  was  followed  In 
Whltmore  v.  Insurance  Co.,  148  Pa.  St  405, 
417,  23  Atl.  1131,  where  the  rule  was  thus 
stated  by  the  present  chief  Justice:  "The  fact 
of  depositing  In  the  post  office  a  properly  ad- 
dressed, prepaid  letter,  raises  a  natural  pre- 
sumption, founded  in  common  experience, 
that  It  reached  its  destination  by  due  course 
of  mall.  In  other  words,  It  is  prima  facie 
*evidence  that  It  was  received  by  the  person 
to  whom  It  was  addressed;  but  that  prima 
facte  proof  may  be  rebutted  by  evidence 
showing  that  It  wag  not  received.  Tbe  qaes- 


tion  la  necesBar&y  one  of  f&ct,  solely  for  the 
determination  of  the  jury  under  all  the  evi- 
dence." This  was  followed  in  Jensen  v.  Mc- 
Corkell,  154  Pa.  St  828.  26  Aa  866,  and  As- 
surance Corp.  T.  BuBsell,  1  Fa.  Super.  Ct  820^ 
and  Is  now  the  settied  rule  In  this  state,  aa 
it  Is  generally  In  others  (16  Am.  &  Blng.  Bne. 
Law,  825,  tit  "Notice").  Ta  the  present  case 
the  prima  fade  evidence  of  receipt  of  the  let- 
ter by  dne  course  of  mall  was  fully  rebutted 
by  the  uncontradicted  testimony  of  the  per- 
son addressed  that  It  did  not  reach  him  until 
August  27tb.  ednflrmed  by  the  stamp  of  the 
receiving  post  office  on  the  same  date.  In 
the  meantime  the  fire  had  occurred  on  Ad- 
gust  2lBt. 

The  policy  requires  that  the  additional  In- 
surance shall  be  Indorsed  on  it,  or  the  Insnz^ 
ance  shall  be  void.  It  is  not  necessary  to  go 
the  full  length  of  appdlant's  argument  that 
the  indorsement  is  indispensable  to  the  plaln- 
tifTs  recovery.  It  may  be  waived  by  delay 
of  the  company  to  act  on  the  notice,  as  In 
Kalmutz  v.  Insurance  Oo.,  186  Pa.  St  671,  40 
Atl.  816,  or  In  other  ways.  But  the  object 
of  the  clause  la  to  give  the  company  an  op- 
portunity to  examine  Into  a  new  factor  which 
may  alter  its  position  In  the  contract,  and  to 
regulate  its  action  accordln^y.  This  opp»^ 
tunity  it  cannot  have  until  the  notice  is  re- 
ceived. In  the  iffesent  case  the  additional 
insurance  brought  the  total  amount  up  to 
within  a  few  dollars  of  the  three-fourths  val- 
ue, -which  would  constitute  overinsnrance,  by 
plaintiff's  own  testimony,  and.  If  the  value 
was  as  stated  In  the  proofs  of  loss,  then  the 
limit  was  passed,  and  tbe  Insurance  void  for 
that  reason.  The  case  In  that  respect  Is  a 
notable  Illustration  of  the  purpose  and  neces- 
sity of  such  a  clause.  The  company  was  en- 
titled to  notice  of  such  a  material  change  In 
the  relation  of  the  amount  Insured  to  the 
value  of  the  property,  and  an  oi^rtunlty  to 
accept  and  approve  the  contract  In  Its  new 
condition,  or  to  terminate  and  cancel  the  in- 
surance In  the  method  provided  In  the  policy. 
This  (^{wrtunlty  was  not  ^ven  It  tmtil  after 
tbe  fire  had  taken  place.  It  was' then  too 
late.  By  the  explicit  terms  of  the  policy,  the 
Insurance  was  void  until  the  additions  were 
Indorsed  on  the  policy,  and  the  company  was 
In  no  default,  and  did  no  act  which  conld  be 
treated  as  a  waiver.  The  risk  of  the  delay, 
therefore,  was.  by  the  terms  of  the  contract, 
on  the  insured. 

The  evidence  of  conversations  between  one 
of  plaintiffs  and  the  secretary  of  the  company 
In  regard  to  sending  notice  by  mall  does  not 
affect  the  result.  Even  If  the  secretary  had 
power  to  alter  a  condition  of  tbe  policy,— 
which  nowhere  appears,— the  erlAence  does 
not  show  that  he  did  so.  Tbe  conrersations 
testified  to  were  very  vagoe  as  to  time  and 
circumstances,  and  the  latest  of  them  was 
admittedly  several  years  befwe  the  contract 
in  question.  The  t^-law  Indorsed  on'the  pol- 
icy requires  notice  to  be  given  to  the  di- 
rectors, and  the  utmost  that  the  secretary's 
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conversation  can,  in  any  view,  amonnt  to,  la 
that  notice  mlgbt  be  given  to  him  Instead  of 
the  directors,  and  by  mall  instead  ot  in  person 
by  plaintiff,— as  the  witness  expressed  It, 
*^ranjilng  to  Quanyrllle  to  see  him,  which 
was  nine  miles  from  my  home."  By  no 
■tretch  of  construction  can  this  be  treated  as 
an  agreement  that  a  letter  posted  should  be 
accepted  as  notice  before  it  was  received. 
This  default  of  timely  notice  being  fatal  to 
plaintiffs  recovery,  defendant's  seventh  point 
should  have  been  affirmed,  and  the  verdict 
directed  la  Its  favor*  Jndfftnent  xerersed. 


092  Pm.  St.  6»6) 

OLD  COLONT  TRUST  CO.  v.  ALLBNTOWN 

&  B.  BAFID-TBANSIT  GO. 

(SBpreme  Oonrt  of  FCnnsylTula.  Oct  6, 1800.) 

COURTS  OP  COMMON  PLBAA-^nmiSDIOTION— 
FORBCLOSURB  OF  STREBT-RAILWAT  MORT- 
OAOM  —  IMPEACHING  CONSIDSRATION  —  B9- 
TOPPBL. 

1.  Under  Act  May  6,  1S76  <P.  L.  123),  provid- 
jzig  that  the  courts  of  common  pleas  shall  exer- 
dse  all  the  powers  of  courts  of  chancery  !□  all 
eases  for  enfordng  rij^hts  nnder  mortgefes  of 
any  railroad  corporation,  and  Act  March  23, 
1877  (P.  L.  32),  coDferring  the  same  power  on 
anch  courts  as  to  mortgages  of  tran^ortatioD 
companies,  the  eommoa  pleas  has  Juriadiction  to 
foreoose  a  morose  execated  by  a  street-raU- 
way  company,  as  it  Is  both  a  railroad  and  a 
traDsportation  company. 

2.  A  corporation  wmch,  pursnant  to  a  cod- 
trad  ot  Its  creditor,  on  a  sale  of  its  obltgatlonB 
Isnies  bonds  in  Hen  thereof,  which  it  secnreB  by 
mortgage,  cannot.  In  a  foreclosure  of  the  mort- 
gage, Impeach  the  validity  of  its  consideration 
by  an  averment  that  the  bonds  which  it  was 
cIveB  to  secure  were  not  valid  because  the  in- 
debtedness tor  which  they  were  given  was  ficti- 
tious and  fraudulent,  since,  having  asserted  the 
validity  of  the  bonds,  and  having  obtained  the 
full  consideration  derived  from  that  assertion, 
it  cannot  be  permitted  to  allege  the  contrary. 

3.  A  purchaser  of  the  stock  and  obligations  of 
a  corporation  from  a  creditor,  who  assumes  the 
payment  of  certafai  of  the  company's  bonds  se- 
cured by  Its  mortgage,  is  estopped,  on  a  foreclo- 
sure of  tlM  mortgage^  fnm  deityliiic  tht  com- 
paiqr*a  UaUIity  od  the  bonds. 

Appeal  from  court  of  omunon  pleas,  Le- 
Ugh  eoanty. 

mi  by  tbe  Old  0<doii7  Trtist  Company, 
tmstee,  against  tbe  Allen  town  ft  Bethlehem 
Biftld-Tmiirtt  Gimipaiv  >nd  others  to  fore* 
doae  a  mortgage.  From  a  deecee  for  com- 
^Inant  llie  aboTfroamed  defendant  weals. 
Afflnned. 

Joseph  H.  Cboate,  Samnd  B.  Clarke,  M.  L. 
Kauffman,  and  W.  S.  Klrkpatrlck,  for  appe- 
lant Edward  Barvey  and  W.  B.  Putney,  for 
appellee. 

ORBEN,  J.  While  It  Is  tme  that  the  Ofi- 
fendant  company  took  its  charter  under  tbe 
act  of  March  22,  1887  (P.  L.  S),  and  became 
Incorporated  as  a  company  for  the  construc- 
tion and  operation  of  motors  and  cables,  or 
other  machinery  for  supplying  motive  power 
to  passenger  railways,  It  la  also  true  that,  un- 
dw  tbe  eighth  clause  of  the  first  section  of 
tbp  act.  It  had  the  power  "to  lease  the  pn^ 


erty  and  franchises  of  passenger  railway  com- 
panies, which  they  may  desire  to  operate, 
and  to  operate  said  railways."  And  by  tlie 
act  of  May  15,  1886  (P.  L.  05),  It  la  provided 
"that  from  and  after  the  passage  of  this  act 
It  shall  be  lawful  for  any  traction  or  motor 
company,  or  street  passenger  railway  com- 
pany, owning,  leasing,  controlling  or  operat- 
ing different  lines  of  street  railways  of  dif- 
ferent companies,  to  operate  as  a  generaj 
system  so  much  of  said  different  lines  as  oc- 
cupy streets,  and  from  time  to  time  to  lay 
out  such  new  routes  or  circuits  over  the 
whole  or  any  part  of  such  street  or  streets 
occupied  by  tbe  tracks  of  the  different  com- 
panies which  It  thus  owns,  leases,  controls  or 
operates,  and  upon  such  routes  or  circuits  to 
run  cars  for  such  distances,  and  In  such  di- 
rections, as  win  In  the  opinion  of  the  operat- 
ing company  best  accommodate  public  trav- 
el." Tbe  learned  referee  has  found  as  a  fact 
In  his  report  that  tbe  defendant  company.  In 
the  exercise  of  Its  lawful  powers  under  the 
above-cited  legislation,  became,  prior  to  the 
execution  of  the  mortgage  In  question  In  this 
case,  the  lessee  of  all  the  railway  lines,  fran- 
chises, and  all  the  property  of  every  nature 
and  character,  real  and  personal,  of  the  Al- 
lentown  Passenger  Railway  Company,  the 
Bethlehem  &  Allentown  Street-Railway  Com- 
pany, and  the  Bethlehem  &  South  Bethlehem 
Street-Ballway  Company,  and  had  full  power 
to  operate  all  of  said  street  railways,  the 
whole  of  them  being  distinctively  street-rail- 
way companies.  He  found  also  that  all  of 
these  companies  became  merged  In  the  de- 
fendant company  by  leases  and  transfers  ex- 
pressly authorized  by  law.  He  also  finds  dis- 
tinctly that /"the  effect  of  these  leases  and 
transfers  was  that  the  rapid-transit  company 
became  the  owner,  for  a  period  of  nine  hun- 
dred and  ninety-nine  years  from  the  date 
thereof,  of  tbe  whole  system  of  street  rail- 
ways of  the  said  respective  street-railway 
companies,  and  of  all  their  property,  of  every 
nature  and  character  whatsoever,  and  tliere- 
after  opiated  the  same;  and  the  said  rapid- 
transit*  company  afterwards  mortgaged  the 
property  so  acquired,  lududlng  its  franchises, 
to  the  Old  Colony  Trust  Company,  tmstee, 
by  the  mortgage  in  question."  Tliere  is  no 
kind  of  question,  nnder  the  testimony,  as  to 
the  entire  correctness  of  these  findings.  Be- 
ing thus  clothed  with  all  tbe  rights,  powers, 
franchises,  and  properties  of  all  the  compa- 
nies named,  the  rai^d-translt  company,  de- 
fendant and  mortgagor  In  this  case,  exeented 
the  mortgage  now  In  controversy. 

The  first  question  discussed  among  the  nu- 
merous assignments  of  error  Is  tbe  question 
of  the  jurisdiction  of  tbe  court  below  to  en- 
tertain the  plalntlCT's  bill.  There  can  be  no 
doubt  that  under  the  act  of  May  6,  1876  (P. 
L.  12S),  general  power  Is  conferred  upon  tbe 
courts  of  common  pleas  to  entertain  bills  for 
the  foreclosure  of  mortgages  g^lven  by  rail- 
road companies.  Tbe  language  is,  "Each  of 
the  several  courts  ol  common  pleas  of  this 
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CMnmonwealQi  ihall  hare  and  exerciae  all  the 
powen  of  a  court  of  chaaccrj  in  all  cases  of 
and  for  enforcing  rights,  under  mortgages  of 
the  property  or  franchises  of  any  railroad, 
canal,  or  navigation  corporation,  where  such 
property  or  franchises  or .  any  part  thereof 
shall  be  situate  or  exercisable  within  the  lim- 
its of  this  commonwealth,"  etc  By  the  act  of 
March  23,  1877  (P.  32),  the  same  chancy 
power  is  conferred  upon  the  courts  of  com- 
mon pleas  in  cases  of  mortgages  of  the  prop- 
erty or  franchises  of  any  coal.  Iron,  steel,  lum- 
ber, or  oil,  or  any  mining,  manufacturing,  or 
transportation,  com[»ny.  We  are  very  clearly 
of  opinion  that  the  Jurisdiction  can  be  main- 
tained In  the  present  case  under  both  ot  these 
acts,  for  the  plain  reason  that  the  mortgagor 
company  Is  both  a  railroad  and  a  transporta- 
tion company,  within  the  plain  meaning  of 
both  acts.  The  attempted  distinction  be- 
tween "ralb'oad"  and  "railway"  companies 
has  long  since  been  ezfdoded,  and,  indeed, 
never  received  the  sanction  of  this  court  In 
this  class  of  cases.  This  is  very  clearly 
shown  in  the  report  of  the  referee  by  the  ci- 
tation of  numerous  authorities.  In  the  case 
of  HestonvlUe.  M.  &  f*.  Pass.  B.  Go^  v.  City 
of  Phlladeiphla.  88  Pa.  St  210,  It  was  held 
that  passenger  railway  companies  are  In- 
cluded within  the  term  "railroads,"  as  used 
In  the  act  of  May  16,  1861.  In  Borough  of 
MUIvale  T.  Bvei^reen  By.  Co.,  ISl  Pa.  St  1« 
18  AtL  993,  we  held  that  there  is  no  q»eciflc 
definition,  either  statutoi?  or  in  common  law, 
of  the  term  "passenger  railway,"  and  that 
"railrmd"  and  '^Iway"  are  synonymous 
terms,  and  are  used  in  the  same  sense  in  the 
common  language  of  men.  In  Oyger  r.  Bail- 
way  Oo.,  186  Fa.  St  96,  20  AtL  899,  we  held 
that  when  either  of  the  words  "railroad"  or 
"railway"  Is  naied  In  a  statutory  or  constltD- 
tlonal  provision,  and  the  cont^  is  without 
Indication  that  a  particular  kind  of  road  Is 
intended,  the  provision  wlU  be  held  amillcable 
to  every  species  of  road  embraced  In  the  gen- 
eral sense  <rf  tiie  word  used.  We  said  spe- 
dally,  'It  la  undoubtedly  true,  as  we  have 
several  times  decided,  that  the  words  'rail- 
road' and  *rallway'  are  synonymous,  and  in 
all  ordinary  circumstances  they  are  to  be 
treated  as  without  distinction  of  meaning.'* 
In  Pennsylvania  B.  Co.  r.  Braddoclt  Saectric 
By.  Co..  1S2  Pa.  St  116,  25  Atl.  780,  we  held 
thai  electric  railway  companies  are  railroad 
companies,  within  the  purview  of  the  act  of 
June  19, 1871,  relating  the  crossings  of  rail- 
roads at  grade.  To  the  same  effect  is  Bafter- 
ty  T.  TracUon  Oo.,  147  Pa.  St  579, 28  AtL  884. 

On  the  qutttlon  as  to  what  acts  were  d<me 
by  ibe  defendant  company  under  the  various 
leases  and  transfers  of  the  rights,  inrlvlleges, 
franchises,  and  pn^ertlea  of  tht  several 
stzeet-raUway  companies  mentioned,  the  ref- 
eree finds  that  "It  operated  the  entire  sya- 
tem  ot  said  street  railways  as  one  property, 
canying  passengers  from  point  to  point  on 
the  several  Unes  thereof,  charging  teres  for 
so  doing,  and  it  performed  all  the  essential 


functions  of  a  street-ntlway  company;  and 
all  of  this  It  had  a  ilgiit  to  do  under  Its  char- 
ter, and  under  the  act  of  aasembly  under 
which  It  was  Incorporated."  ISiat  the  de- 
fendant was  also  a  transportation  company 
under  the  act  of  1877  la  too  plain  for  argu- 
ment We  do  not  think  any  further  discus- 
sion of  this  branch  of  the  case  la  required, 
and  we  dismiss  the  assignments  of  emx 
which  relate  to  this  subject 

Becurring  now  to  the  merits  of  the  ease,  we 
find  that  the  defense  set  up  against  the  pro- 
ceeding on  the  bill  Is  an  impeachment  of  the 
coiwlderatlon  of  the  mortgage  debt  The 
mortgage  was  given  to  secure  the  payment  of 
200  bonds  of  |1,000  eaoSi,  and  was  dated 
March  1,  1884,  though  not  executed  and  ac- 
knowledged until  March  8, 1894.  There  were 
two  series  of  bonds,  each  of  $100,000  hi  the 
aggregate;  the  first  series  falling  doe  Mardi 
1,  1896,  and  the  second  series  on  September 
1,  1885.  The  proceedings  which  led  np  to 
the  execution  and  delivery  of  the  mortgage 
and  bonds  were  all  regular  and  lawful  In  all 
respects,  and  are  not  at  all  In  controversy  In 
this  case.  It  was  foimd  by  the  referee  that 
the  mortgage  was  a  perfectly  valid  and  ItgaX 
obligation  of  the  rapid-transit  company;  and 
a  careful  examination  of  the  report  and  of 
the  testimony,  which  was  very  volnmlnoos 
<m  this  and  other  subjects,  satisfies  us  folly 
that  his  findings  upon  fhit  subject  are  per- 
fectly  correct  and  folly  warranted  by  the  tes- 
timony. In  the  course  ot  the  proceedings 
whldi  rranlted  in  the  execution  and  delivery 
of  this  mortgage^  It  was  made  to  appeiv  that 
it  was  given  tor  the  purpose  of  """"'"g  the 
nvld-translt  company  to  secure  tbo  payment 
erf  debts  which  bad  been  incurred  for  mat- 
ters occurring  outside  the  various  wrlttm 
contracts  nndw  which  the  eevraal  railroad 
properties  Involved  were  bnllt  but  for  which 
the  rapid-transit  eompxay  assumed  the  ob- 
ligation to  pay  in  consideration  of  the  fact 
that  the  rarloiu  physical  strucUims,  propo^ 
ties,  and  works  which  were  thus  created  were 
parts  of  tlie  sevena  railroad  vyatou  of 
whl<di  ttx&  transit  onupany  bad  beoome  Uie 
owner  at  dUFerent  times  during  the  tew  years 
preceding  13ie  ocecntlon  and  delivery  of.  the 
mortgage  and  bonds.  These  $200,000  of  the 
bonds  secored  bf  the  mortgage  represented 
part  ot  a  larger  sum  ot  about  $400,000,  wbldi 
represented  the  amount  of  this  ii^eMedaess, 
called  "fioatlng  debt"  of  the  rapid-transit 
con^any,  and  was  so  declared  by  the  direct- 
ors, and  also  the  sliareholders,  of  said  cmn- 
pany,  at  meetings  held  by  them,  respecttvety, 
for  the  purpose  of  making  provision  tor  the 
payment  of  this  indebtedness.  The  prelim- 
inary meeting  of  the  directors  was  held  on 
November  18^  1892,  at  whldi  a  resolution 
was  unanimously  passed  calling  a  meeting  of 
the  stockholders  on  January  28.  1808.  tat  the 
purpose  of  taking  action  upon  a  proposition 
to  Increase  the  capital  stock  of  the  company 
from  $1,000,000  to  $1,400,000,  and  the  Indebt- 
edness of  the  company  from  $500,000  to  $700^- 
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OOa  ThlM  meetiiis  of  the  stockholder!  wu 
held  on  January  28. 1893»  aad  It  waa  thta.  de* 
tumbled  to  locreaae  the  capital  itock  as  pro- 
posed to  11,400,000,  and  the  indehtedness  to 
9700,000;  the  vote  belsf  7,781  shsres*-*  large 
malorlty  of  the  total  number  of  shares  Issued, 
and  no  votes  to  the  otnitrary.  The  object  of 
me  bkcrease  was  to  raise  9400,000  to  pay  oft 
the  floating  hidditedness  then  existing  and  In 
c<mtemplation;  the  plan  being  to  sell  the  In- 
crease of  stock  at  60  per  cent  of  Its  par 
valne,  amoontlng  to  9200,000.  and  to  seU  the 
Increase  of  bonds.  9200,000,  at  par.  Next  aft- 
er this,  and  duiing  the  year  1893.  negotiations 
were  had  between  the  Allentown  &  Lehigb 
Talley  Traction' Company,  a  competing  com- 
pany with  the  r^ld-translt  c(HBpany,  on  the 
opposite  side  of  the  Lehigh  rirer,  and  between 
the  same  terminal  points,  and  the  Industrial 
ImproTement  Company,  a  corporation  organ- 
ised uider  the  laws  of  New  Jersey,  and  which 
was  the  company  that  famished  the  money 
and  bnllt  most  of  the  roads  compoalng  the 
system  owned  by  the  rapid-transit  company, 
and  which  also  held  the  majority  of  the 
stock  of  the  transit  company.  The  porpose 
of  ttM  negotiations  was  tbe  purdiaae  the 
traction  company  from  the  Indnstrlal  com- 
pany of  the  stock  held  by  the  Industrial  com- 
pany in  the  rapid-transit  cwnpany,  thus  giv- 
ing the  traction  company  the  control  and 
management  of  tiie  transit  company.  In  the 
coarse  of  these  negotiations  a  cmnmlttee  <^ 
experts  was  appointed  to  examine  Into  tbe 
financial  condition  and  Indebtedness  o£  the 
transit  company.  This  committee  consisted 
of  Mr.  G.  £.  Tripp  oo  behalf  of  the  hnprove- 
ment  c<Hnpany,  Mr.  Davis  on  behalf  of  the 
traction  company,  and  Mr.  Fisher,  tbe  book- 
keeper of  the  rapid-transit  company.  Ail  of 
them  were  experienced  and  skilled  account- 
ants, and  were  selected  for  that  reason  by 
their  respective  companies.  These  gentle- 
sttbseqnentiy  reported  the  total  Indebt- 
edness of  the  transit  c<Hnpany  to  be  9404,501.- 
73.  Of  this  amount  they  reported  that  $340,- 
580.24  waa  doe  to  the  Improvement  company, 
of  which  930S,243.10  mm  reiH^sented  by 
promissory  notes  given  by  the  rapid-transit 
company  to  the  Improvement  company,  and 
9^.846.14  waa  r^reaented  to  be  doe  on  the 
open  accoants  between  the  two  companies. 
The  remainder  of  the  entire  Indebtedness  of 
the  trandt  company,  to  wit,  9404,501.73,  was 
reported  to  be  due  other  parties  and  corpraa- 
ttons.  Copies  of  this  report  were  famished 
to  each  ooe  of  the  three  corporations  Interest* 
ed. 

nw  next  ^oceedlng  of  Interest  In  the  dl- 
rect  connection  of  events  was  a  meeU^  of  the 
directors  of  the  rapid-transit  company  which 
was  held  on  February  21,  18M,  at  whldi  a 
preamble  and  resoloUfms  were  adopted,  recit- 
ing (1)  the  stockholdos*  rneetiz^  on  January 
28, 180S.  at  wblcb  It  was  resolved  to  Increase 
the  Indebleftieas  of  the  company  by  9200,000, 
and  the  capital  stock  by  9400,000,  "for  tbe 
porpose  of  paying  for  certain  impnvements 
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and  extensions  and  additions  to  the  company's 
works  and  lines  then  made  and  contemplat- 
ed"; (S)  that  "op  to  this  time  no  bonds  or 
stock  have  been  issued  under  said  resolution, 
but  extensions  and  Improvements  and  addi- 
tions have  been  made  to  tbe  lines  and  worlu 
and  propKty  of  the  company,  as  per  the  gear 
eral  statement  of  siAJect  of  ImismvementB 
and  expenditures  attached  to  this  resolution, 
whidi  reads  aa  follows."  Th«i  f<^ws  tbe 
genMal  statement  showing  the  whole  detail 
of  the  extoialons,  improvements,  and  expendi- 
tures *'Qh  the  AUentowu  &  Bethlehem  Bapld- 
Transit  Company's  road  since  tbe  closing  of 
the  oonstmctlon  contracts  and  the  completion 
of  the  road  In  Septmber,  1802."  These  are 
set  forth  in  nlnetem  Items,  consisting  at  the 
Rlttersvllle  ^tel  Company  Investment  don- 
ble>tradElng  varlons  portions  of  tbe  several 
roads  of  the  system,  building  and  rebuilding 
several  othw  portions,  erection  of  a  power 
phut  an  electric  light  Investment,  some  pur- 
diases  of  ptopesty,  and  other  smaller  matters 
not  necessary  to  mention.  The  thta^  pream- 
ble recites  that  In  m^vtng  said  Improv^ents 
and  InrestmoitB  "an  Indebtedness  bas  been 
created,  r^resoited  parfly  by  notes,  aad 
partly  by  opea  aoeoants  and  by  cash  advanced, 
now  aggregating  9404,601.73,  as  per  schednle 
hereto  attadied."  Tbe  fourth  rental  dedares, 
"And  whereas.  It  Is  desirable  that  the  said 
debts  may  be  iwovlded  for  la  some  deflnlte 
form."  These  preambles  were  fc^lowed  by  a 
resolution  In  tbesfe  words:  "That  the  officers 
ot  the  company  are  hereby  authorized  to  Is- 
sue notes  and  obligations  of  the  company  for 
tiie  said  Indebtednera  to  the  perstms  entitled 
thereto,  and,  whore  they  have  heretofore  Is- 
sued obUgaticms  therefor,  tltelr  action  Is  here- 
by ratlfled.  Besolved,  farther,  that,  If  It  Is 
deemed  deslrabie  by  the  officers  ot  the  com- 
pany, they  are  hereby  authorised  to  give  sndi 
secnrlty  oa  the  propnty  oi  tbe  company  as 
may  seem  necessary  to  provide  for,  secure, 
and  pay  the  said  indebtedness."  Five  dayi 
after  tbe  passage  of  the  foregoing  presmble 
and  resolutions,  to  wit,  on  Febroary  26,  1804, 
a  contract  was  executed  between  the  Indus- 
trial Improvement  Conqiany  and  the  Allen- 
'  town  &  Lebigh  Valley  Traction  Company  by 
which  the  improvement  company  sold  to  the 
traction  company  7^200  shares  <tf  the  stodc  of 
the  Allentown  &  Bethlehem  Rapid-TranJdt 
Company  at  920  pw  share,  and  agreed  to 
tmnsfer  In  addition  910,000  worth  at  par  of 
the  preferred  stock  of  tiie  Allentown  Blectric 
Ught  ft  Power  Company,  without  price.  It 
was  further  agreed  that  the  Improvement 
company  should  acquire  and  purchase  all  the 
debts  and  oUlgatlons  of  the  rapld-translt 
company,  except  mortgage  bonds  which  ex- 
isted on  February  10,  19&i,  and  transfer  tiiem 
to  the  traction  company,  and  for  these  the 
tractiMi  company  agreed  to  pay  to  the  Invest- 
ment company  9375.000  In  the  manner  set  out 
In  tbe  contract;  and  It  was  also  provided  by 
the  contract  that  the  Improvement  company 
might  canse  the  transit  eunpany  to  mortgage 
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all  Its  property  and  fnuocblsea  to  aecme  the 
payment  of  9200.000  of  the  said  9376,00a 

Tlie  referee  finds  that  in  puranance  of  thla 
contract,  and  In  execution  of  Its  terms,  the 
Improvement  company  assigned  and  trans- 
ferred to  the  traction  company  7.200  shares  of 
the  stock  oi  the  rapid-transit  company  which 
the  Imprdrement  company  held  or  controUed, 
fi>r  which  the  traction  company  paid,  the  Im- 
prorement  company  920  per  share,  as  i«0Tld- 
ed  In  the  contract,  and  transferred  also  $10,- 
000  at  par  of  the  preferred  stoA  of  the  Elec- 
tric light  &  Power  Company.  He  finds,  also, 
that  the  impxoTement  company  acquired  and 
purchased  the  debts  and  ontstandlng  obliga- 
tions, other  than  mortgage  bonds,  of  the  rap- 
Id^transit  company  not  already  h^  and  own- 
ed by  Oie  ImproTranent  company,  amoontlng 
to  9100.601.7S,  as  specified  In  the  contract, 
and  that  the  ImproTonent  oompany  assigned 
and  transferred  to  the  traction  company  obli- 
gations of  the  transit  company  to  the  amount 
of  9180.000,  and  all  obUgatlona  mentioned  in 
sections  1,  2,  and  6  oi  the  sixth  clause  of  the 
contract;  making  hi  all  9200,601.78  of  Oie 
indebtedness  of  the  transit  cnnpany,  and 
leaTing  only  9200,000  stUI  to  be  prorlded  fOr 
under  the  terms  of  the  contract  (sectlonB  8 
and  4).  By  the  terms  of  those  sections;  these 
wera  to  be  paid,  9100,000  thereof  on  March  1. 
1896,  and  the  other  9100,000  on  September  1, 
1895;  and  In  artide  7  at  the  contract  It  was 
provided  that  tiie  Improvement  company  may 
cajse  the  rapid-transit  company  to  mortgage 
all  Its  property  and  franchises  as  security  fbr 
tiie  payment  of  these  obligations,  waex  the 
terms  and  condltlona  set  forth  In  the  con- 
tenet  The  referee  further  finds  that  the  oth- 
er terms,  proTlslons.  and  omditlons  of  said 
contract  were  fully  carried  out  and  perform- 
ed, and  that,  to  secore  the  oUlgatlons  men- 
tioned In  secUotts  3  and  4  of  article  6  of  the 
contract  the  rapid-transit  company  execoted 
a  mortgage  to  the  Old  Colony  Trust  Oompany 
of  Boston,  Mass.,  which  Is  the  mortgage  In 
salt  It  was  given  to  secure  the  payment  of 
200  bonds  of  the  transit  company,  of  the  de- 
nomination of  91,000  each,  aggregating  9200.- 

000,  of  which  9100,000  were  pa^ble  on  Marcb 

1.  1899.  and  the  other  9100,000  on  September' 
1,  189S.  Interest  at  the  rate  of  6  per  cmt. 
per  annum  was  made  payable  semiannually 
Mk  the  bonds,  and  It  was  provided  In  the  mort- 
gage that  In  the  event  of  defonlt  being  made 
In  the  payment  of  interest  or  principal  tor  90 
days,  the  whole  should  tjeoome  due  and  pay- 
able, ^e  referee  flnde  ttiat  default  was 
made  in  the  payment  of  Interest  dne  on  Sep- 
tember 1,  1894,  and  ManA  1.  1806,  and  also 
In  the  payment  of  the  prlndpal  due  on  filardi 
1,  1906,  and  audi  defenlt  continued  fbr  a  pe- 
riod of  more  than  90  days,  and  the  deftnlt 
was  not  mlved,  and  thereupon  the  whole 
amount  of  the  mortgage,  principal  and  hiter- 
est  was  due  when  the  present  bin  In  equity 
was  filed,  and  stlU  Is  due  and  unpaid. 

As  baa  been  aald  heretofwe,  the  defense  j 
agalnrt  the  mortgage  set  up  In  the  answer  Is  I 


an  Impeachmoit  of  Its  consideration  an 
averment  that  the  bonds  for  1 200,000  which 
the  mortgage  was  given  to  seen  re  were  not 
valid  obligations,  for  tb»  reastm  that  flie  In- 
debtedness of  the  transit  company  to  the  Im- 
provement conqnny  for  which  the  bonds  wera 
given  was  fictitious  and  fraudulent  It  was 
also  allured  by  way  of  defense  that  the  bonds 
wen  certified  by  the  trustee  In  violatltm  of 
article  10  of  the  mortgage-  We  ara  dehrly  of 
(pinion  that  neither  the  transit  company  nor 
the  traction  oompany  Is  oompetoit  to  make 
any  each  defense.  The  referee  has  found  as 
a  fact— and  it  Is  tru^  beyond  oil  question- 
that  every  part  at  the  contract  between  the 
Improvement  eompany  (wh5  hdd  au  the 
bonda)  and  the  traction  company  was  fully 
performed,  except  the  payment  of  tbe  bonds 
for  920(^000  secured  by  the  mortgage.  All 
the  securities  and  all  the  prcq>ertIeB  which 
were  to  be  delivered  by  tbe  Improvement 
company  to  tiie  traction  company  were  In  tect 
ddlvered  according  to  the  terms  of  the  con- 
tract and  the  traction  company  accepted  and 
took  possession  of.  and  stm  bolds  possession 
of.  all  of  them,  under  tiw  contract;  and  no 
return  of  any  part  of  the  pnq»arttes  or  securl- 
tiea  has  ever  been  made,  or  tendered,  hut,  on 
the  contrary,  the  traction  company  Is  now  en- 
joying every  rlj^t  prtvllege,  and  property 
c(mferred  upon  and  vested  In  it  under  and  by 
virtue  of  the  express  terms  of  the  contract 
There  are  so  many  reasons  why  such  a  de- 
fense cannot  be  made  In  such  clrcnmrtances. 
and  the  authorities  supporting  this  pn^osl- 
tlon  an  so  oceedtaigly  numerous,  that  It  la 
quite  embarrassing  to  undertoke  a  ctaaslflca- 
tl<m  of  the  reasons  or  a  dtation  of  the  author 
Ities.  They  an  all  most  thwougfaly  and  ful- 
ly presented  In  the  otremeiy  able  and  ex- 
haustive report  of  the  learned  referee^  but 
they  en  entirely  too  voluminous  to  be  oom- 
passed  within  the  reasonable  Umlto  of  a  Ju- 
dicial opbilon.  A  hasty  raeounting  at  some 
of  the  more  important  of  them  must  suffice. 
In  tbe  flnt  place.  It  must  be  borne  In  mind 
that  the  improvement  eompany  was  and  la  a 
creditor  of  tbe  tranrit  company  In  respect  of 
the  whole  amount  of  tlie  Indebtedness  for 
which  these  bonds  were  glvoi,  and  tar  a 
very  much  larger  amount,  nnd  for  tb»  entire 
sum  of  all  this  Indebtedneai,  9100601.78.  tbe 
traction  company  aidemuly  and  formally 
agreed  to  become  responelble,  and  to  pay 
9876,000,  and  by  qtedflc  nientton<  agreed  In 
the  seventh  artide  of  the  contract  of  Decem- 
ber 81.  1894,  between  the  transit  cooapany 
and  the  traction  company  to  pay  these  very 
9200.000  Of  bonds  whldi  it  now  nfnaea  to 
pay.  ^at  article  la  In  the  following  vords: 
"The  said  traction  company  hereby  agrees 
and  covenants  to  and  with  the  said  transit 
company  that  It  ttw  said  tmetitm  conq^any. 
will  and  hereby  does  assume  to  pay  aid  x«o- 
vide  for  all  of  the  present  existing  funding  and 
.  floating  debt  of  the  said  truislt  eonqwny.  In- 
dudtog  the  9700,000  of  bonds  secured  tiie 
I  first  and  seomd  mortgages  of  the  transit  corn- 
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pany  to  tbe  Old  Oolony  Trust  CompaDy  <rf 
Boetoo,  for  $500,000  and  ¥200,000,  and  herein 
more  apeclfically  referred  to  and  deacribed.** 
It  most  be  remembered  tbat  this  last  con- 
tract was  Act  made  until  December  31,  18H 
fuUy  10  months  aCter  the  contract  between 
the  traction  company  and  the  Improvement 
company  waa  executed,  and  long  after  the 
traction  company  had  gone  Into  possession  of 
all  the  securities,  properties,  and  franchises 
delivered  to  It  by  the  Improvement  company 
under  the  principal  contract  of  February  26, 
1894.  It  Is  not  possible  to  Imagine  a  more 
distinct  and  unequivocal  ratlflcatlon  and  con- 
firmation of  a  liability  which  was  fully  con- 
tracted for  and  established  by  the  preceding 
original  contract  than  this. 

Moreover,  the  referee  has  affirmatively  and 
positively  found  the  fundamental  and  vital 
fact  that  all  the  notes  and  obligations  given 
by  the  transit  company  to  the  Improvement 
company,  for  which.  In  part,  the  $200,000  of 
bfuids  were  given,  were  valid,  legal  obliga- 
tions of  the  transit  company,  given  In  good 
faith,  for  actual  Indebtedness  Incurred  by  the 
transit  company,  and  In  force  on  February  10, 
1894.  As  this  is  one  of  the  most,  If  not  the 
most.  Important  fluUings  made  by  the  referee, 
we  give  It  entire.  Premising  that  there  were 
outstanding  at  the  date  of  the  contract,  Feb- 
ruary 26,  1894,  25  notes  of  the  transit  com- 
pany, which  were  to  be  surrendered  to  the 
Old  Colony  Trust  Company,  trustee,  and  for 
which  bonds  were  to  be  issued  for  $21)0,000, 
to  be  secured  by  the  mortgage  In  suit,  the 
referee  finds  that:  "The  said  twenty-five 
notes,  numbered  from  1  to  25,  inclusive,  thus' 
surrendered  to  the  Old  Oolony  Trust  Compa- 
ny, the  trustee  In  said  mortgage,  for  cancel- 
lation, and  for  which  said  bonds  were  certi- 
fied and  delivered  to  the  said  Industrial  Im- 
provement Company,  were  all  notes  of  the 
Allentown  &  Bethlehem  Rapid-Transit  Com- 
pany, payable  to  said  Improvement  company, 
and  were  all  either  outstanding  on  February 
10,  1894,  or  substitutes  or  renewals  of  notes 
then  outstanding,  or  noteB  Issued  thereafter 
against  the  balance  due  on  the  open  accounts 
of  the  said  rapid-transit  company  to  the  said 
Improvement  company  on  that  date.  AH  of 
the  said  notes  were  valid  and  legal  obllga- 
tloDS  of  the  said  rapid-transit  company  to  the 
said  improvement  company  on  said  Febru- 
ary 10,  1894,  for  work  and  materials  thereto* 
fore  done  and  furnished,  and  for  money  there- 
tofore paid  and  advanced,  to  and  for  the 
said  rapid-transit  company  by  the  said  Im- 
provement company.  And  the  referee  fur- 
ther finds  tbat  the  total  amount  of  the  In- 
debtedness bona  fide  due  and  owing  by  the 
said  rapid-transit  company  to  the  said  im- 
provement company  on  said  February  10, 
1894,  properly  and  legally  chargeable  against 
the  said  rapid-transit  company,  was  $340,- 
C80.$4,  at  least,  and  that  the  total  indebted- 
aess  of  the  said  rapid-transit  company  at  that 
date,  including  the  amount  due  the  said  im- 
provement company,  was  abQUt  f400,501.78i 


the  amount  fixed  In  said  contract  of  Febru- 
ary 26,  1894."  As  this  findhig  Is  fatal  to  the 
defendants  contention,  and  is  the  chief  point 
of  attack  In  the  argument  for  the  appellant, 
It  wlU  be  desirable  to  recur  with  as  much 
brevity  as  is  practicable , to  at  least  some  of 
ttie.  considerations  which  support  It.  They 
aie  all  fully  and  convincingly  set  forth  In  the 
r^rt  of  the  referee,  and  It  will  not  be  nece» 
■ary  to  do  more  than  Indicate  them. 

As  the  finding  Is  one  of  fact,  which  has 
been  confirmed  by  the  court  below,  It  has  aL' 
the  force  of  the  verdict  of  a  Jury,  and  must 
prevail  unless  error  is  clearly  shown.  The 
application  of  this  rule  is  resisted  In  the 
appellant's  argument  upon  the  ground  that  the 
finding  Is  but  a  mere  Inference  from  (acts 
which  are  not  disputed,  and  Is  therefore  not 
bhiding  upon  the  court,  which  can  draw  its 
own  Inferences.  We  do  not  consider  this 
point  is  well  taken,  because  the  finding  Is  a 
distinct  finding  upon  specific  testimony,  and 
^depended  ujwn  the  credibility  of  witnesses, 
which  also  the  referee  distinctly  found.  The 
chief  contention  of  the  appellant  Is  that  the 
various  accounts  of  the  indebtedness  of  the 
defendant  were  fictitious  and  fraudulent,  be- 
cause there  was  no  previous  contract  or 
agreement  that  the  improvement  company 
was  to  do  this  work  and  make  these  expendi- 
tures for  the  transit  company,  but,  as  be- 
tween them,  the  Improvement  company  "was 
bound  to  bear  the  burden."  On  this  subject 
the  referee  finds  directly  against  the  prop- 
osition thus  advanced.  He  thus  states  the 
question:  "This,  of  coutse.  Involves  the 
question  of  the  Bubstantiai  correctness  of  the 
Indebtedness  of  the  rapid-transit  company  on 
February  10,  1894,  as  reported  by  the  expnert 
accountants,  $404,601.73,  of  which  amount 
$340,580.24  was  reported  to  be  due  the  im- 
provement company.  The  balance  of  said  In- 
debtedness due  to  outside  parties  is  not  dis- 
puted. If  the  amount  tbus  reported  to  be 
due  the  improvement  company  was  a  valid 
Indebtedness  of  the  rapid-transit  company, 
then  it  follows  that  the  2&  notes  surrendered 
by  the  improvement  company  to  the  trustee 
for  cancellation  at  the  time  the  bonds  were 
certified  and  Issued  were  valid  obligations, 
and  the  validity  of  the  bonds  and  the  mort- 
gage in  suit  must  be  sustained."  The  referee 
then  proceeds  to  show  (1)  by  the  action  of  the 
directors  of  the  transit  company  in  calling 
the  meeting  on  November  19,  1892,  of  the 
stockholders,  to  be  held  on  January  23,  1893, 
to  vote  upon  the  question  of  the  increase  of 
the  mortgage  debt  from  $500,000  to  $700,000, 
to  meet  the  liabilities  and  obligations  then  al- 
ready incurred  and  thereafter  to  be  Incurred 
by  the  company  for  additions,  extensions, 
and  Improvements  then  already  made  and 
thereafter  to  be  made,  that  it  was  intend- 
ed both  by  the  directors,  and  afterwards  by 
the  stockholders,  to  create  this  very  mort- 
gage debt,  for  works,  structures,  and  proper- 
ty of  the  transit  company,  and  for  which  M 
was  responsible.   He  refers  to  the  testimon  < 
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of  Mr.  Wright,  a  director  and  stockholder, 
and  also  comuel  tot  the  transit  company, 
and  also  a  witness  baring  the  best  means  of 
knowing  for  what  that  Indebtedness  was,  and 
was  Intended  to  be  created;  and  It  is  b^nd 
all  qnestlon  that  the  testimony  of  this  wit- 
ness does  most  emphatically  sustain  the  find- 
ing of  the  referee  <m  Oils  subject  The  ref* 
eree  finds  <9  "tile  undisputed  tact  that  the 
additions,  extraislons.  and  ImproTements  to 
the  works  and  property  of  the  company  thus 
contemplated,  and  for  which  the  funds  thus  In- 
tended to  be  provided  for  were  actually  made 
and  cMupleted,  and  the  expenditures  therefor 
actually  Incurred."  As  there  Is  no  dispute  aa 
to  the  correctness  of  this  finding.  It  needs  no 
discussion,  but  Its  effect  upon  the  contention 
of  the  appellant  Is  of  the  gravest  conseqnrace; 
fcur  If  the  directors  and  stockholders  of  the 
tranrit  company  knew  that  this  company  had 
already  Incurred  part  of  the  IndebteduesB  for 
these  additions,  extensions,  and  Improvements, 
and  intended  to  Incur  still  greater  Indebtedness 
for  the  same  purpose,  and  actually  did  prose- 
cute the  work  contemplated,  and  did  Incur  the 
Indebtedness  of  the  whole  amount  thereof  for 
this  very  purpose,  and  then  did  give  the  mort- 
gage In  suit  for  the  express  purpose  of  se- 
curing the  payment  of  this  Identical  Indebt- 
edness, how  Is  It  possible  to  say  that  the  debt 
thus  secured  was  not  Intended  to  be.  and 
was  not  in  reality,  the  debt  of  this  compa- 
ny, but  of  the  Improvement  company?  It  Is 
certainly  Impossible  to  sustain  the  contention 
of  the  appellant  on  this  subject,  no  matter 
In  what  manner  the  accounts  are  handled  and 
rearranged,  with  a  purpose  in  view  to  reach 
the  conclusion  that  the  Indebtedness  in  ques- 
tion was  not,  In  point  of  fact,  the  indebted- 
ness of  this  company.  But  the  referee  finds 
(3)  that  the  whole  Subject  of  this  indebted- 
ness was  referred  to  three  most  accompliab- 
ed  and  highly-skilled  experts,  one  represent- 
ing each  of  the  three  companies  concerned, 
who  "were  appointed  for  the  special  purpose 
of  ascertaining  the.  amount  of  this  very  in- 
debtedness, and  that  they  proceeded  to  do  so, 
and  finally  made  a  full  report.  In  which  all 
concurred,  and  •  In  which  they  set  forth  the 
Indebtedness  of  the  transit  company,  as  al- 
ready stated,  and  Including  the  very  items 
which  made  up  the  amount  for  which  at 
first  the  obligations  of  the  company  were  ^iv- 
en,  being  25  notes,  aggregating  $200,000, 
which  were  acquired  by  the  Improvement 
company,  and  for  wbich  the  bonds  secured 
by  the  mortgage  In  suit  were  given.  We  do 
not  propose  to  take  up  the  details  of  this 
report  and  treat  them  separately.  It  certain- 
ly Is  not  necessary.  Mr.  Tripp,  the  expert 
selected  by  the  transit  company,  was  examin- 
ed as  a  witness,  and  he  fully  sustained  the 
correctness  of  the  report.  He  was  examined 
and  cross-examined  at  the  greatest  length, 
and  especially  as  to  tbe  Items  in  regard  to 
which  tbe  appellant's  contentions  are  made. 
The  referee  founds  his  conclusions  upon  this 
subject  largely  upon  the  testimony  of  tills 


witness,  aind  tUi  la  Ote  way  ha  nms  op 
his  views  of  the  witness  and  Us  toatlmony: 
"Mr.  O.  B.  It^ip  was  called  and  caumlned  aa 
a  witness,  first  on  behalf  of  the  respondents, 
and  afterwards  on  behalf  of  tte  complainants 
In  lebnttal.  Vi.  Tripp  wu  called  as  an  «k- 
pert  accountant  and  examined  as  such,  and 
his  examination  in  chief  and  his  cross-exam- 
ination -wen  very  lengthy  and  very  ezbaost- 
Ire.  His  examtaiatlon  shows  that  he  is  a 
very  ctunpetent  accountant,  and  he  testified 
with  oatlre  frankness  and  fairness,  and  In 
the  course  of  his  examination  he  certainly 
made  the  impression  upon  the  referee  as  be- 
ing an  absolutely  truthful  and  reliable  wit- 
ness. If  the  testimony  of  Mr.  Tripp  Is  to  be 
believed,— and  there  Is  absolutely  nothing  at 
all  in  the  case  to  throw  any  doubt  upon  Its 
truthfulness  or  correctness,— then  tiiere  must 
be  an  end  of  this  branch  of  the  case."  In 
view  of  these  commits,  and  in  view,  also, 
of  the  testimony  ot  the  witness  upon  the 
controverted  points,  It  Is  Idle  to  say  that  the 
findings  of  the  referee  are  mere  Inferences 
from  undisputed  facts,  or  that  tbe  findings 
did  not  Include  as  well  the  testimony  as  the 
credibility  of  the  witness.  The  referee  fur- 
ther discusses  the  testimony  of  the  witness 
In  detail  in  regard  to  the  very  Items  which 
were  challenged  by  the  appellant  In  the  hear- 
ing before  the  referee,  and  which  are  now 
controverted  and  discussed  In  the  argument 
for  the  appellant;  and  he  shows  with  conclu- 
sive force  the  correctness  of  the  findings  on 
these  topics  which  he  ultimately  reached, 
and  thus  concludes:  "The  fact  Is  thus  dem- 
onstrated beyond  doubt  or  question  that  no 
part  of  the  expenditure  Incurred,  or  tbat  the 
Improvement  company  was  obliged  to  Incur, 
under  the  constructicm  contracts,  entered  in- 
to or  formed  a  part  of  the  Indebtedness  of 
the  rapid-transit  company  to  the  improve- 
ment company  on  February  10,  1884,  and 
that  no  part  thereof  enters  Into  the  consid- 
eration of  the  obligations  to  secure  which  tbe 
bonds  and  mortgage  In  question  were  given." 

Having  read  and  considered  the  testimony 
of  this  witness,  and  the  findiogs  of  the  ref- 
eree In  relation  to  the  matters  which  are  now 
contested,  and  having  read  and  carefully  con- 
sidered the  arguments  and  contentions  of  the 
learned  counsel  for  the  appellant,  tbe  writer 
Is  obliged  to  say  that  he  regards  the  findings 
of  the  referee  entirely  correct  upon  all  these 
matters  of  contention,  and  that  they  are 
abundantly  sustained  by  the  testimony.  In 
fact,  he  does  not  see  how  any  other  or  dlflf^ 
ent  conclusions  could  be  sustained.  After  a 
further  statement  by  the  referee  of  the  ex- 
tent and  character  of  his  Investigations  of  the 
testimony,  and  a  careful  and  full  considera- 
tion of  the  questions  raised  by  counsel  <m  this 
subject,  he  presents  his  final  deduction  rela- 
tive to  the  25  promissory  notes  given  by  the 
transit  company  to  the  Improvement  compa- 
ny, and  the  bonds  given  In  exchange  therefor, 
In  these  words:  "It,  of  course,  follows  from 
this  that  tbe  twenty-five  ^omissoiy  notes  ot 
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ttM  lapld-traiuit  compBsy  ^ven  to  the  Im- 
prvrement  companj,  which  vez«  iorresdered 
to  and  canceled  by  the  tnuteer  when  the 
bonds,  to  fecure  which  the  mortgage  In  folt 
was  given,  were  certified  and  issued  by  the 
tmstee  hi  the  mortsase.  were  valid  and  legal 
obllgatloQi  of  the  rapid-transit  company,  doe 
and  owing  to  the  ImproTement  company,  and 
the  validity  ot  the  bonds  and  mortgage  In 
question  In  this  suit  must  be  suatahied."  It 
will  thus  be  seen  that  the  observations  hoe- 
tofore  made  fully  sustain  the  propodtiMi  that 
this  defendant,  having  asserted  to  Ita  creditor, 
the  improvement  company,  in  different  and 
conclusive  methods,  the  enthre  validity  of  the 
bonds  secured  by  the  mortgage  In  suit,  and 
having  obtained  the  full  consideration  de- 
rived from  that  a^ttlon,  cannot  now  be  per- 
mitted to  allege  the  contrary.  But,  In  the 
second  place,  it  is  also  established  by  the  re- 
port of  the  referee  In  the  matters  beretof(»re 
considered  that  upon  the  merits  of  the  ap- 
pellants' contentions  the  facts  are  determined 
against  them.  It  Is  not  necessaiy  to  repeat 
eithw  the  fludhigs  or  the  testliu<»iy  which 
snppcHts  them.  There  la,  In  our  opinion,  no 
ground  for  the  ctrntenUon  that  there  was  any 
falsehood,  frand,  or  deceit  in  the  handling  of 
the  accounts  out  of  which  the  obligations  In 
suit  arose,  and  ther^ore  there  Is  no  support 
fbr  the  proposition  that  there  was  no  valid 
oonsldexatlon  for  the  mortgage  bonds  In  ques- 
tion. 

While  these  condotions  fully  dispose  of  the 
sppellants*  contentions,  there  is  another  prop- 
osition which  is,- If  possible,  still  more  ffttal  to 
the  appdlants'  dalm.  It  is  this:  The  real 
defoidant  actively  engaged  in  this  case  Is  the 
Allen  town  &  Lehigh  Valley  Traction  Com- 
pany. It  Is  that  company  which  Is  seeking 
to  escape  the  payment  of  the  $200,000  of 
bonds  secured  by  the  mortgage  In  suit  It  is 
that  company  which  became  the  purchaser  of 
an  the  stocks,  bonds,  properties,  rights,  and 
franchises  held  by  the  transit  company,  which 
Included  all  those  of  the  subordinate  com- 
panies, and  it  is  that  company  which,  having 
become  clothed  with  all  the  rights,  powers, 
franchises,  and  properties,  including  the  equl- 
ty  of  redemption  of  the  mortgage  In  suit,  un- 
der and  by  force  of  its  contracts  of  purchase, 
both  witb  the  Improvement  company  on  Feb- 
ruary 26,  1S04,  and  with  the  transit  company 
on  December  31,  IS&l,  now  seeks  to  evade  the 
payment  of  $200,000  of  the  purchase  money, 
the  whole  of  which  It  especially  agreed  to  pay 
by  both  of  the  contracts  referred  to.  Both  of 
these  contracts  have  been  heretofore  stated 
and  discussed,  and  no  further  reference  to 
them  Is  now  needed,  than  to  say  that  by  the 
third  and  fourth  dauses  of  article  6  of  the 
contract  with  the  Improvement  company  the 
traction  company  expressly  agreed  to  pay  the 
Tery  $200,000  of  obligations  for  which  the 
IXHids  for  the  same  smoimt  were  given.  And 
by  the  seventh  clause  of  the  agreement  be- 
tween the  improvement  company  and  the 
traction  company,  dated  December  31,  1894, 


the  traction  company  agrees  and  covenants 
that  it,  the  said  traction  company,  wlU  as- 
sume and  pay  all  the  debt  of  the  transit  com- 
pany, indudlug  both  the  mortgages  for  $600,- 
000  and  $200,000.  And  again  by  mortgage 
dated  January  2,  1896,  executed  March  7, 
1805,  the  traction  company  made  a  mortgage 
for  $2,000,000  to  the  New  York  Guarantee  ft 
Indemmty  Company,  trustee,  reciting,  that  the 
traction  company  had  assumed  to  pay  the  first 
and  aeoond  mortgage  bonds  of  ^e  transit 
company,  and  providing  that  the  said  trustee 
should  hold  200  of  said  bonds,  from  1,301  to 
1,600,  both  Inclusive,  and  aggregating  $200,- 
000,  "for  the  purpose  of  redeeming  and  pur- 
chasing the  second  mortgage  bonds  hereinbe- 
fore mentioned,  of  the  Allentown  and  Bethle- 
hem Transit  Company."  It  is  Impossible  to 
imagine  a  more  absolute  and  peremptory  rec- 
ognition and  engagement,  repeated  several 
times  over,  in  the  most  solemn  and  bind- 
ing instruments,  to  assume  and  pay  a  specific 
debt,  than  Is  disclosed  on  this  record.  Under 
all  the  authorities,  In  circumstances  such  as 
are  here  present,  such  a  party  Is  absolutely 
estopped  from  denying  Its  liability.  The  de- 
cisions are  most  numerous,  and  cannot  be  at 
all  questioned.  A  reference  to  a  very  few 
of  them  will  suffice.  The  general  doctrine  Is 
well  stated  bi  15  Am.  ft  Eng.  Enc.  Law,  S36: 
"A  purchaser  who  has  assumed  to  pay  a 
mortgage  debt  on  the  land  cannot  dispute  the 
validity  of  the  mortgage.  He  accepts  the  debt 
with  the  conveyance  of  the  propetty,  as  a 
charge  upon  the  same,  and  b&  cannot  avoid 
liability  on  the  ground  that  the  mortgage  was 
without  consideration,  and  therefore  not  a 
valid  claim  against  his  grantor,  or  that  by 
reason  of  a  mistake  In  the  description  of  the 
premises  he  acquired  no  legal  title,  where  he 
bad  already  obtained  possession  of  the  prem- 
ises, and  could  have  had  the  mistake  correct- 
ed. Nor  can  he  show  that  the  mortgagee  has 
other  security  for  the  same  debt,  or  that  the 
debt  is  different,  or  that  the  mortgage  debt 
he  assumed  Is  not  due,  or  that  the  mortgage 
was  defectively  executed,  or  show  any  other 
reasons  for  scaping  the  liability  he  has  as- 
sumed." A  large  number  of  cases  in  support 
of  the  text  are  cited  in  the  notes.  Parkinson 
V.  Sherman,.  74  N.  T.  88:  A  purchaser  ot 
mortgaged  premises,  who  takes  a  deed  there- 
of subject  to  the  mortgage,  and  assumes  and 
agrees  to  pay  the  same,  Is  estopped  from  con- 
testing the  consideration  or  validity  of  the 
mortgage;  and,  when  the  mortgage  was  giv- 
en by  bis  grantor  to  secure  part  of  the  pur- 
chase money  upon  the  purchase  by  blm,  said 
grantee,  so  l<mg  as  he  remains  In  quiet  and 
peaceful  possession,  cannot  defend  against  the 
mortgage  because  of  failure  of  Utie.  Fair- 
field V.  McArtbur.  15  Gray,  526:  Fraud  prac- 
ticed by  a  mortgagee  upon  his  mortgagor  In 
obtaining  the  mortgage  cannot  be  set  up  by 
one  claiming  under  a  quitclaim  deed  from  the 
mOTtgagor,  In  defense  of  an  action  by  an  as- 
signee of  the  mortgage,  even  If  the  assignee 
took  the  mortgage  with  notice  ot  the  fraud. 
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In  American  Waterworks  Ca  of  Illinois  t. 
Farmers'  Loan  &  Trust  Co.,  20  O.  0.  A.  133, 
78  Fed.  966,  decided  hy  the  circuit  court  of  ap- 
peals in  1896,  the  court  said:  "The  New  Jer- 
sey Cwnpany,  we  think,  Is  estopped  from  as- 
serting the  Inyalldtty  of  the  mortgages  exe- 
cuted by  Its  predecessor,  the  Illinois  Com- 
pany, by  virtue  of  the  well-established  rule 
that  a  purchaser  of  property,  who  accepts  a 
conveyance  thereof  which  descrll}es  Incum- 
brances existing  thereon,  and  expressly  de- 
clares that  the  conveyance  Is  made  subject 
thereto,  will  not  be '  allowed  to  question  the 
validity  of  such  incumbrances.  One  who  thus 
buys  property  has  no  right  to  challenge  the 
validity  of  a  mortgage  lien  exlstii^  thereon 
at  the  date  of  his  purchase,  which  bis  gran- 
tor did  not  see  fit  to  challenge,  but  recogniz- 
ed lo  the  mosf  formal  manner  by  declaring 
that  he  conveyed  the  property  subject  to  the 
existing  Hen.  •  •  •  As  between  the  gran- 
tor and  grantee  In  a  conveyance  made  sub- 
ject to  an  existing  mortgage,  the  amount  of 
the  incumbrance  should  be  regarded  as  a 
part  of  the  purchase  price  left  unpaid  at  the 
date  of  the  conveyance,  which  the  grantee 
undertakes  to  pay."  All  of  our  own  deci- 
sions are  to  the  same  effect.  A  very  recent  one 
(Blood  T.  Levick  Co.;  177  Pa.  St.  606,  35  AtL 
871)  decides  that  when-  a  gi-antor  conveys 
land  by  his  deed,  upon  terms  and  conditions 
stated  therein,  the  grantee  by  accepting  the 
deed  consents  to  Its  conditions,  and  be  Is 
bound  by,  them  as  fully  as  he  could  have 
bound  himself  by  signing  and  sealing  the  cov- 
enants and  conditions  contained  in  the  deed, 
and  they  may  be  enforced  by  the  persons  In 
whose  behalf  they  are  made,  with  substan- 
tially the  same  effect.  A  grantee  of  land,  who 
accepts  a  deed  made  "under  and  subject  to 
the  lien"  of  a  mortgage  given  by  his  grantor, 
and  "subject  to  the  payment  of  the  mortgage," 
Is  a  purchaser,  as  between  himself  and  his 
granfor,  of  the  entire  estate,  and  Is  liable  to 
pay  the  mortgage,  as  part  of  the  purchase 
money  due  from  him.  In  Morris  v.  Oakford, 
9  Pa.  St  499,  Bell,  J.,  delivering  the  opinion, 
said:  "By  his  covenants  to  pay  the  amount 
of  the  mortgage  and  the  interest  accruing 
thereon,  as  part  of  the  purchase  money  of 
the  premises  conveyed  by  M.  and  R.,  B.  made 
the  debt  his  own,  as  between  himself  and  his 
vendors.  Campbell  v.  Shrum,  3  Watts,  60; 
Blank  v.  Gorman,  5  Watts  &  S.  36.  But,  as 
they  still  stood  bound  for  it  to  P.,  the  rela- 
tion of  principal  and  surety  was  established, 
as  between  them  and  B.,  Immediately  on  the 
execution  of  the  conveyance,  though  each  con- 
tinued liable  to  P.  as  principal  debtor."  In 
Burke  V.  Gummey,  49  Pa.  St.  518,  we  held 
that  a  vendee  of  property  taken  expressly 
subject  to  a  mortgage  makes  the  debt  his 
own,  and  if,  on  sale  upon  the  mortgage,  there 
is  a  deficiency  which  the  vendor  is  obliged  to 
pay  on  bis  bond,  he  may  recover  In  an  ac- 
tion against  the  vendee.  To  the  same  effect 
are  Metzgar's  Appeal,  71  Pa.  St.  330;  Taylor 
V.  Preston,  79  Pa.  St  436.    In  Kennedy  t. 


Borie,  166  Pa.  St  361.  31  Atl.  98,  wiB  held 
that,  where  a  person  takes  title  to  land  snb- 
Ject  to  two  mortgagee,  he  cannot  at  a  sub- 
sequent sherUf's  sale  onder  the  first  mort- 
gage, buy  in  the  property,  and  hold  It  devest- 
ed of  the  lien  of  the  second  mortgage.  In 
Bank  V.  Rosebeny,  81  Pa.  St  309,  Wren 
borrowed  money  at  usurious  Interest  and 
gave  a  bond  fmr  Its  payment  on  which  Judg- 
ment was  entered.  He  was  afterwards  ad- 
Judged  a  bankrupt  and  his  land  was  sold  by 
the  assignee  subject  to  the  Judgment  Held, 
that  the  purcha^  could  not  have  the  Judg- 
ment reduced  by  the  amount  of  the  nsary. 
The  purchaser,  having  bought  subject  to  the 
Judgment  Is  presumed  to  have  paid  as  much 
as  the  amount  of  the  Judgment  less  tium  he> 
would  have  done.  To  the  same  effect  is 
Stayton  v.  Riddle.  114  Pa.  St  464,  7  AtL  72, 
and  Mathias  v.  Iron  Co.,  70  Pa.  St  160. 
These  decisions  might  be  multiplied,  but  it 
Is  not  necessary,  as  there  can  be  no  question 
as  to  the  law  upon  this  subject 

We  find  no  error  in  the  rulings  of  the  ref- 
eree on  the  subject  of  the  production  of 
books  and  papers.  The  reasons  for  his  action 
In  these  matters  are  fully  set  forth  In  his  re- 
port, and  they  are  undoubtedly  correct  It  Is 
□ot  necessary  to  repeat  them  here.  The  same 
must  be  said  as  to  his  action  on  the  subject 
of  fees,  commission,  costs,  and  expenses. 
They  are  all  provided  for  in  the  terms  of  the 
mortgage,  and  the  referee's  rulings  are  strict- 
ly within  those  terms.  Upon  the  ^ole  case, 
we  are  clearly  of  opinion  that  the  report  of 
the  referee  is  a  wise.  Just  and  entirely  cor- 
rect determination  of  all  the  questions  arising 
before  him.  His  report  has  been  considered 
and  passed  upon  by  the  learned  court  below, 
and  is  fully  approved  and  confirmed  by  that 
tribunal.  Not  only  for  that  reason,  but  be- 
cause, after  a  most  patient  and  careful  study 
of  the  report,  we  are  thoroughly  satisfied  with 
Its  findings  of  fact  and  conclusions  of  law. 
and  firmly  believe  it  to  be  the  only  proper  so- 
lution of  the  pendhig  matters  in  controversy. 
The  assignments  of  error  are  all  dismissed. 
The  decree  of  the  court  below  is  affirmed, 
and  the  appeal  Is  dlBmlned,  at  the  coati  of 
the  appellant 

(US  Pl  St  stf> 

OOMMONWEIALTH  ex  rel.  HcCORMTCK 
Atty.  Gen.,  v.  KEYSTONE  ELECTRIC 
LIGHT,  HEAT  ft  POWER  CO. 

(Supreme  Court  of  Pennsylvania.  Oct  6,  1800.) 

BLBCTRIO  GOHPANIBS— SRBRIPP'S  SALS— RX- 

ORGANIZATION. 

An  electric  light,  heat  and  power  com- 
pany is  a  maaufacturing  company,  within  Act 
May  25,  1878  (P.  L.  14^,  providicg  that  wben* 
ever  the  prop«^  and  franchiBcs  ot  a  mas 
ufactnring  company  shall  be  sold  under  p'roceap 
of  court  the  purchasers  may  reorganise  the  com- 
pany. 

Appeal  from  court  of  commcm  jfitoM,  Dmnph- 

In  county. 

Quo  warranto  proceedings,  on  the  relatloo 
of  H.  O.  Mccormick,  attorney  general,  against 
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the  Ke7Btoiie  mectrle  Light,  Heet  *  Power 
Company.  Prom  Judgment  against  defend- 
ant. It  appeals.  Rerened. 

X  A.  Stnoahan  and  Wol  McSherry,  for 
i^pellant  Robert  Snodgraai,  for  appellee. 

FEIX,  J.  The  qneatlon  presented  by  this 
appeal  is  whether  the  purchasers  at  a  sher- 
UTs  sale  of  the  rights  and  franchises  of  an 
electric  light,  heat,  and  power  company  are 
anthorizedt  the  act  of  May  20.  1878  (P.  U 
149.  to  reorganize  the  company.  This  de- 
pends upon  whether  an  electric  light,  beat, 
and  power  company  Is  a  manufacturing  com- 
pany, within  the  meaning  and  Intent  of  the 
act.  The  learned  judge  of  the  common  pleas 
who  decided  the  case  felt  that  he  was  con- 
cluded upon  the  subject  by  the  decision  In 
Uom.  T.  Northern  Electric  Liglit  &.  Power  Co., 
146  Pa.  St  105,  22  AtL  839,  followed  In  Com. 
V.  Bdlson  Electric  Light  Co.,  170  Pa.  St  231, 
32  AtL  419;  and  that.  In  the  light  ot  these  de- 
cisions, the  statute  does  not  authorize  a  re- 
organisation by  the  purchasers  of  an  electric 
light,  heat,  and  power  company.  The  ques- 
tion In  Com.  T.  Ncarthem  Electric  Light  & 
Power  Co.,  supra,  was  whether  the  defend- 
ant came  within  the  provision  of  the  act  of 
Jmie  80,  1885  (P.  L.  1^,  which  repealed  the 
act  of  June  7,  1879  (P.  L.  112),  hi  so  far  as  it 
related  to  manufacturing  corporations.  In 
the  common  pleas  It  was  held  (1)  that  the  de- 
fendant had  not  so  clearly  shown  itself  to  be 
a  manufacturing  corporation  as  to  warrant 
the  court  In  holding  that  It  was  exempt  from 
taxation  on  its  capital  stock;  (2)  that  cor- 
porations of  the  kind  to  which  the  defendant 
belonged  did  not  come  within  the  policy  of 
the  legislation  tempting  manufacturing  cor- 
porations from  taxation  on  their  capital  stoc^ 
The  flrat  finding  did  not  receive  the  assent  of 
this  court,  and  it  was  said,  in  substauce.  In 
the  opinion  by  Williams,  J.,  that  tbe  testi- 
mony showed  that  the  defendant  was  a  man- 
ufacturing corporation.  Tbe  Judgment  was 
affirmed  on  the  second  finding,  and  on  the 
ground  stated  by  Judge  Simonton,  although 
other  reasons  were  given,  that  exemptions 
from  taxation  are  to  be  construed  strictly, 
end  that  electric  light  companies  do  not  come 
within  the  policy  of  the  legislature  In  enact- 
ing section  20  of  the  act  of  1885,  which  was 
to  encourage  manufacturing  companies  to 
cany  on  their  business  within  the  limits  of 
the  state  rather  than  beyond  its  borders.  In 
tbe  opinion  of  this  court  It  was  said  that 
companies  performing  a  quasi  public  or  mu- 
nicipal function  "are  not  included  in  any  of 
the  legislation  provided  for  the  encourage- 
ment and  protection  of  manufacturing  corpo- 
ratjons,  and  they  have  no  right  to  share  In 
the  benefits  of  such  legislation.  They  really 
form  a  class  by  themselves."  The  ground  on 
which  tbe  decision  is  said  to  rest— the  defini- 
tion of  "manufacturing  companies"  adopted 
the  legislature— will  not  bear  the  test  of 
tbe  act  <tf  187^  In  the  light  of  later  decisiont 
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or  ot  the  legislatlTe  interpretations  of  the 
earlier  act  by  more  recent  ones  which  are  in 
pari  materia.  Clause  11  of  section  2  of  the 
act  of  April  28,  1874  (P.  L.  73),  provides  for 
the  Incorporation  of  ccHupanles  for  the  manu- 
facture and  supply  of  gas,  or  the  supply  of 
light  or  heat,  to  the  public  by  any  other 
means,  and,  as  amended  by  the  act  of  May  8, 
1889  (P.  L.  136),  for  the  supply  of  light,  heat, 
or  power  by  means  of  electricity  or  any  other 
means.  In  the  recent  decision  of  Southern 
Electric  Light  &  Power  Co.  v.  City  of  Phila- 
delphia, 191  Pa.  St  170,  40  Atl.  123,  it  was 
said:  "The  distinction  which  is  urged  be- 
tween the  'manufacture  of  electricity'  and 
'the  supplying  of  It'  Is  without  force.  The 
power  to  supply  Includes  tbe  power  to  man- 
ufacture." Clause  1  of  section  34  of  the  act 
of  1874  authorizes  companies  incorporated  un- 
der it  to  erect  and  maintain  the  necessary 
buildings,  machinery,  and  appliances  for  man- 
ufacturing gas,  heat,  or  light  from  coal  or 
other  materials;  and  tbe  word '  "manufac- 
ture" Is  used  In  tbe  act  ot  May  20,  1891  (P.  L. 
90),  which  authorizes  boroughs  to  manufoc- 
ture  electricity.  The  act  of  June  26,  1895  (P. 
L.  802),  makes  It  unlawful  "to  connect  or 
disconnect  electrical  conductors  bdonglng  to 
any  company  engaged  In  tbe  manufacture  and 
supply  of  electrical  currents  for  the  purpose  of 
light  heat,  or  power."  What  we  have  said 
Is  not  Intended  to  alfect  the  decisions  In  Com. 
T.  Northern  Electric  Light  &  Power  Co.  and 
Com.  T.  Edison  Electric  tight  Co.,  supra. 
Those  cases  were  properly  dedded.  The  rea- 
son assigned  for  the  decision  In  Com.  v.  North- 
em  Electric  Ught  &  Power  Co.,  however,  is 
not  satisfactory-  Carried ,  to  its  logical  con- 
clusion, as  was  done  in  this  case  by  the  learn- 
ed Judge  who  decided  it  in  the  common  pleas, 
It  leads  to  a  wrong  result.  Electric  light 
heat  am]  power  companies  are  manufacturing 
corporations,  within  the  meaning  of  the  act 
of  1874,  and  Its  supplementSL  niey  are  not 
exempt  from  a  tax  on  their  capital  stock,  un- 
der section  20  of  the  act  of  1885,  because  they 
are  not  within  the  policy  of  the  legislature  In 
passing  that  act  (uid  it  was  not  Intended 
that  they  should  share  in  its  benefits.  They 
are  included,  however,  with  other  manufac- 
turing corporations,  in  tbe  act  of  May  26, 
1878,  and  the  purchasers  at  a  shertfTs  sale  ot 
the  franchises  of  such  companies  are  author- 
ized to  reorganlie,  as  provided  by  that  act 
The  Judgment  Is  reversed. 


on  Pa.  St.  240) 

COMMONWEAE/TH  tx  ret.  BENSEL,  Atty. 
Oen.,  V.  ORDER  OF  SOLON. 

Appeal  of  TODD  et  al. 
(Supreme  Court  of  Pennsylvania.   Oct  6,  1809.) 

BKNEPICIAL  SOCIBTT— ASSIGNMENT  OT  CHR- 
TIFICATBl— DISS  OLUTI  ON— AT- 
TORNEY'B  FEES. 
1.  Provision  in  a  certificate  of  membership  in 
a  beneficial  society  that  the  member  shall  not  as- 
sign or  transfer  It  and  that  any  such  asstgnment 
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shall  render  it  void,  doei  not  prerent  uilcnmeut 
after  dissolntion  of  the  Boctetf. 
'  2.  Where,  after  diasolatioD  of  a  benefldal  so- 
de^,  aod  appoiDtmeot  of  a  receiTer,  on  pro- 
eeedinga  hj  the  attorney  g«i»al,  claImB  agalnBt 
the  Bociety  were  rejected  at  the  inBtance  of 
the  attoni«7  for  holder*  of  aadsned  cerUficatea 
of  membership,  his  fees  for  aerncee  in  the  mat- 
ter should  be  paid  bj  Ua  cUnQta,  and  not  ont  of 
die  general  faud. 

Appeal  from  conrt  of  eonuDon  pleas,  Dan- 

Qno  warranto  proceedings,  on  the  relation 
of  W.  U.  Hensel,  attimier  eenwal,  against 
tbe  Order  of  Solon.  From  decree  orerrallng 
exceptions  to  report  of  anditors  allowing  at- 
tome7*s  fees  and  expenses  to  J.  fi.  Qulncj, 
counsel  for  Matthew  Dolan  and  others,  B.  F. 
Todd  and  others  appeaL  Berersed. 

J.  O.  White,  for  appellants.  L.  D.  Gilbert, 
for  ^peUe& 

DEAN,  J.  At  the  instance  of  the  attorney 
general,  a*  Jadgment  of.  ouster  against  the 
Order  of  Solon,. a  beneficial  corporation,  was 
entered  by  tbe  court  below  25th  of  May,  1894, 
and  William  H.  GaakJIl  appointed  recelT«r. 
A  Tery  large  fund  came  Into  his  hands,  and 
anditors  were  appointed  to  distribute  It 
among  those  entitled  to  the  same.  Tbe  claim- 
ants, for  tbe  most  part,  were  those  holding 
benefit  certificates  of  membership  in  the  or- 
der,  of  whom  there  were  several  hundred. 
The  contributions  of  benefit  members  made 
the  fund  for  distribution.  Subsequent  to 
the  judgment  of  ouster,  Matthew  Dolan  and 
others  purchased  large  numbers  of  tbe  cer- 
tificates, aggregating  a  large  value,  from 
members,  at  a  discount,  and  presented  them 
before  the  auditors  as  claims  on  the  fund. 
In  this  presentation  tbey  were  represented 
by  Joslab  H.  Qulncy,  Esq.,  who,  acting  for 
his  clients,  successfiiUy  objected  to  tbe  pay- 
ment of  other  claims  to  the  amount  of  about 
(50,000.  By  that  much  the  fund  was  in- 
creased for  distribution  to  unobjectionable 
claimants.  It  does  not  appear  how  many  of 
these  disallowed  claims  were  on  their  face 
nnsustalnable,  nor  just  how  they  were  efTec- 
tually  resisted,  whether  by  evidence  or  argu- 
ment But  the  clients  of  Mr.  Quincy  claim- 
ed that  be  be  allowed  for  attorney  fees  and 
expenses  out  of  tbe  fund.  The  auditors 
awarded  him  $3,130.62.  To  this  award  B. 
F,  Todd  and  others,  not  clients  of  Mr.  Quln- 
cy, but  actual  members  of  the  order,  except- 
ed. Tbe  court  overruled  the  exceptions,  and 
they  now  appeal. 

It  is  somewhat  difficult  to  understand,  in 
view  of  the  admitted  facts,  on  what  grounds, 
legal  or  equitable,  this  claim  was  allowed. 
Mr.  Qulncy  bad  no  claim  at  law  against  the 
certificate  holders  who  did  not  retain  him, 
who  did  not  even  impliedly  request  his  pro- 
fessional services.  Will  equity  sustain  the 
award?  It  Is  conceded  that  the  dlstrlbntlon 
of  a  fund  In  tbe  hands  of  receiver  or  other 
tmstee  is  to  be  governed  by  equitable  prin- 
ciples; and  where  the  attorney  of  one  of 


several  parties,  all  equally  interested,  secur- 
ed a  fimd  which  would  otherwise  have  been 
embezzled  or  lost,  and  all  share  equally  in 
the  distribution,  It  Is  but  equitable  that  all 
should  share  In  the  expense  which  produced 
the  fund,  although  but  one  moved  In  the 
matter.  But  there  Is  no  such  case  here. 
The  commonwealth,  by  her  attorney  general, 
prosecuted  the  '^case  to  judgment  of  ouster. 
It  was  the  Imperative  duty  of  the  court  en- 
tering the  judgm«it  to  put  the  funds  into  tbe 
hands  of  a  trustee,  which  it  Immediately  did 
by  appointing  a  receiver,  who  qualified.  The 
fund  was  then  beyond  perIL  It  was  in  pos- 
session of  the  court  by  Its  own  officer.  The 
court  then  appointed  two  very  able  audttors 
to  indicate  to  it  to  whom  and  In  what  pro- 
portions tbe  money  sbould  be  paid;  they  did 
so,  and  were  very  liberally  compensated  oat 
of  tbe  fund.  A  large  number  of  claims,  not 
belonging  to  members  of  the  order,  bat  which 
had  been  purchased  by  those  having  no  con- 
nection with  it,  were  presented  for  the  first 
time  before  tbe  auditors  by  their  attorney,  Mr. 
Quincy,  and  allowed.  On  their  face,  these 
clatms  were  of  donbtfid  standing.  The  cer- 
tificate member  expressly  contracted  with  his 
order  in  tbe  Instrument  itself  that  he  would 
not  assign  or  transfer  It,  and  that  any  such 
assignment  should  render  It  void.  Yet  with 
this  palpable  violation  of  the  contract  on  the 
face  of  the  paper,  the  holder  presented  It  for 
payment  The  weight  of  aathorlty,  although 
there  Is  no  case  in  this  state  that  so  holds, 
seems  to  determine  that  this  stipulation  is 
not  obligatory  on  the  member  after  the  dis- 
solution of  the  order  or  association.  The  au- 
ditors and  court  below  so  decided,  and,  al- 
though .  a  close  question,  we  concur  with 
them.  But  it  Is  dear  this  was  tbe  pinch  of 
tbe  case  before  the  auditors,  and  in  secnrlng 
a  decision  In  favor  of  his  clients,  the  specular 
tlve  purchasers  of  the  certificates,  Mr.  Quin- 
cy deserves  a  very  liberal  compensation,  and 
his  clients  shonld  promptly  pay  him.  But 
no  such  obstacle  stood  In  the  way  of  the  ac- 
tual members  who  had  not  parted  with  their 
certificates.  They  could  rely  on  their  certi- 
ficates as  conclusive  evidence  of  tbe  faet  of 
their  right,  and  on  the  learning  and  Int^ity 
of  the  court  and  Its  officers  for  the  Just  legal 
conclusion  to  be  drawn  tberefrouL  Up  to 
this  point,  they  needed  not  the  advice  or  pro- 
fessional services  of  some  other  claimants' 
lawyer  to  press  their  suit  But  It  is  urged 
that  Mr.  Qulncy,  from  his  argument  and 
some  evidence  produced  by  him,  Induced  the 
auditors  to  reject  many  thousand  dollars  of 
spurious  claims  on  the  fund,  and  thereby  all 
holders  of  certificates,  whether  purchased 
or  originally  Issued  to  them,  were  benefited. 
Admit  It;  but  he  did  only  what  he  was 
bound  to  do  under  bis  professional  obligation 
to  bis  own  clients.  If  he  had  done  less,  he 
would  bave  failed  in  doty  to  them.  In  this 
particular  he  owed  no  duty  to  other  claim- 
ants, and  performed  none  to  Ibem.  althon^ 
an  Incidental  benefit  may  faava  resulted,  to 
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them  from  the  performance  of  a  duty  to  hli 
own  clients.  This,  however,  gives  him  no 
claim  on  them  for  contribution  to  his  com- 
pensation. Suppose,— as  there  might  easily 
have  been  from  the  large  number  of  claim- 
ants,—30  lawyers  representing  80  separate 
claims,  and  50  unrepresented  certificate  hold- 
ers before  the  auditors,  and  every  lawyw 
had  urged  soccessfnUy  a  jfiAnt  which  Indu- 
ced the  r^ectlon  of  some  onfounded  claim, 
then  compensation  to  each,  at  the  rate  here 
allowed,  would  have  swept  away  the  whole 
fond.  That  this  claim,  being  only  for  one 
lawyer.  In  no  degree,  under  the  facte,  raises 
an  equity  In  his  favor.  It  would  have  been 
otherwise  If  the  fund  In  the  b^innlng  bad 
been  raised  or  saved  by  him  as  counsel  for 
his  pu>dcnlar  clients.  That  the  court  and  Its 
officers  did  not  pay  out  the  money  on  wholly 
unfounded  claims  was  not,  It  strikes  us, 
from  the  report,  ■  doe  to  the  astuteness  of 
counsel,  but  to  the  palpable  baselessness  of 
the  demand.  We  think  the  exception  to  the 
award  of  counsel  fees  and  expenses  In  the 
ram  of  $3,130.62  should  have  l>een  sustained; 
therefore  so  much  of  the  decree  of  the  court 
bdow  as  allows  this  amount  is  reversed,  and 
that  sum  fs  directed  to  be  put  in  Uie  general 
fund  for  dtatribntioa  aiumg  all  the  cwtlfl- 
eate  iK^dua. 
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BEST  ct  al.  V.  SMITH  et  al. 

(Supreme  Court  of  PennsylTania.   Oct.  6,  1809.) 

rRAUDULSNT  00NVBTANCE^-OIFT  TO  WIFB- 
SUBSBQUBNT  CREDITOR. 

A  gift  from  husband  to  wife,  by  recorded 
dee^  Is  good  as  against  a  creditor  of  the  bos- 
band,  whose  debt  was  contracted  several  TearH 
thereafter,  In  the  absence  of  evidence  that  at 
the  time  of  the  ^ft  the  husband  Intraded  to 
defraud  sadi  creffltor. 

Appeal  from  court  of  oommon  vIwm,  Lo- 
■eme  comity. 

Action  by  H.  J.  Best  and  others  against 
John  B.  Smith  and  another.  Judgment  for 
plaintiffs.    Defendants  appeal.  Affirmed. 

Qeorge  S.  Ferris,  for  appellants.  John  B. 
Jmklni  and  Henry  A.  roller,  for  anpeUees. 

DEAX,  J.  This  Is  an  ejectment  tor  about 
one  acre  of  land  in  the  borough  of  Wyoming, 
Lazeme  county.  It  aK>eared  at  the  trial  be- 
fore th6  referee,  to  whom  the  Issne  was  re- 
ferred by  the  court  below,  under  the  act  of 
April  6.  1869.  that  on  September  26,  1S18, 
Jacob  I.  Shoemaker,  the , unquestioned  owner 
of  the  land,  conveyed  it  by  deed  to  Martha, 
wife  of  WlUlam  HartzelL  Ttie  wife,  th^  by 
a  deed  in  which  the  husband  Joined,  dated 
December  23,  1874.  fbr  the  consideration  of 
9200  and  natural  love  and  affection,  conveyed 
the  aame  land  to  their  daughter  Helen. 
Then,  about  three  years  afterwards,  October 
4,  1877,  tot  the  consideration  of  $200,  idle  r»- 
oonveyed  the  pn^rty  to  her  mother,  Martha 
Harwell,  who  in  1888  died,  leaving  a  wUl, 
dated  4th  of  August.  1884,  by  which  she  de- 


vised the  property  to  her  hurtMSd  for  Ilfe^ 
with  remainder  to  these  plaintiffs,  her  chil- 
dren. WUllam  Hartsell,  the  husband,  died 
December  S,  1806.  On'June  2,  1880.  J<^  B. 
Smith  obtained  a  judgment  In  the  common 
pleas  of  Ltiseroe  county  against  William  Hart- 
wll,  the  husband*  which  Judgment  was  kept 
revived  until  September  7,  1886,  when  execu- 
tion was  issued,  and  the  lot  sold  at  sheriff's 
sala  It  was  purdiased  by  Smith,  the  Judg- 
ment credit<a,  who,  by  his  toiant,  Paulhamua, 
immediately  after  Hartzell's  death,  entered 
Into  possession,  daiming  under  the  sheriff's 
deed.  The  remaindeivmen.  these  pialntlfls, 
then  Inatltated  this  ejectmiint  dalming  tUla 
under  their  mothWs  will. 

The  referee,  on  both  facts  and  law,  found 
for  plaintiffs.  It  was,  however,  contended 
earnestly  before  him,  and  here  on  appeal,  on 
the  authority  of  Gamber  v.  Oamber,  18  Fa. 
St.  868,  decided  in  1852.  less  than  four  years 
after  the  passage  of  the  act  of  1818,  that,  as 
against  a  creditor,  the  kind  was  the  husband's. 
The  general  language  used  by  Bla(^  O, 
who  delivered  the  opinion  in  that  case,  would, 
at  firat  blush,  rnle  this  one.  But  notice  the 
facts  In  that  ease.  There  the  husband  had 
hfans^  purdiased  a  carriage.  The  contraeC 
had  been  made  by 'him  with  the  manufiictuz^ 
er.  and  it  was  dellvared  to  and  used  by  him 
for  the  comfort  and  conveni«Ke  of  the  fam- 
ily. He  died  losolvait.  His  wife  claimed  the 
carriage  as  hers,  as  against  her  husband's 
creditors,  on  proof  of  declarations  of  the 
husband  that  h^  had  bought  It  for  her  and 
paid  for  it  with  her  numey.  This  Is  what  this 
court  said,  in  view  of  the  f&cts:  "Where 
property  is  claimed  by  a  married  womani  lOie 
must  show,  by  evidence  which  does  not  ad- 
mit of  a  reasonable  doubt,  either  that  she 
owned  It  at  tbe  time  of  her  marriage,  or  dae 
acquired  it  afterwards  by  gift,  bequest,  or 
purchase."  The  question  hi  the  case  was, 
who  had  title  to  the  article  of  personalty 
bought  by,  and  In  possession  of,  the  husbandt 
The  court  ruled  on  the  measure,  of  proof  neo 
essary,  under  such  drcumstancee,  to  establish 
title  in  the  wife  as  against  her .  husband's 
creditors.  The  question  as  to  whether  the 
attempt  was  to  defradd  the  particular  credit- 
ors who  made  dalm  at  her  husband's  death 
was  not  even  suggested.  It  was  assumed  oa 
both  sides.  In  tbe  court  below  and  In  this 
court,  that  if  Bhe  had  not  bought  the  car- 
riage with  her  own  mcmey,  it  would  be  a 
fraud  on  her  husband's  creditors  to  allow  her, 
on  the  evidence  presented,  to  soccessfnUy  as- 
sert claim  thereto  after  his  death.  This  court 
held  the  evidence  was  wholly  Insufficient  to 
sustain  it  But  suiq^oae  she  bad  iMoven  thai 
she  bought  the  carriage  years  before  her  hus- 
band's death  with  money  given -to  her  by  him 
for  that  purpose;  that  he,  at  the  time  and  for 
yean  afterwards,  owed  nobody;  and  that 
thereafter  she  daimed  and  he  acknowledged 
the  carriage  to  be  hers,  while  It  was  In  use,— 
the  general  langnw  adopted  by  Ohlef  Justice 
Mask  would  have  had  no  ti^lcatlon.  Tt» 
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question  would  have  been  wbetber  the  gift 
was  made  with  Int^t  to  defraud.  Gamber 
V.  Gamber  was  followed  afterwards  In  many 
cases  presenting  similar  facts,  and  Is  onquee- 
tlonably  the  law.  But  long  before  the  act  of 
1S48,  as  well  as  since,  It  has  been  repeatedly 
held  by  this  court  that  a  poatniqitlal  settle- 
ment on  a  wife  by  a  husband,  not  Indebted  at 
that  time,  Is  good  against  subaeqnent  credit- 
ors, if  not  made  with  a  frandnlent  latent  as 
to  them.  The  very  purpose  of  an  honest  vol- 
untary settlement  on  a  wife  is  to  secure  a 
proTlsifMi  tor  her  against  contlngendes  to 
which  erery  honest  business  man  is  subject, 
not  to  secure  her  against  particular  debts 
which  he  Intends  to  contract,  or  against  dl9- 
asters  In  a  hazardous  business  whldi  he  pro- 
posed to  engage  in,— for  In  elthw  case  siKh 
settlement  would  be  fraudulent,— but  sgalnst 
those  misfortunes  in  business  which  are  re- 
mote, and  cannot  with  certainty  be  anticipat- 
ed. The  distinction  between  a  lawful  volun- 
tary settlement  and  a  fraudulent  one  Is  no- 
ticed In  Re  Greenfield's  Bstate,  14  P&.  St  488; 
Snyder  t.  Christ,  89  Pa.  St.  490;  Townsend 
Maynard,  45  Pa.  Ht  198;  Williams  t.  Davis, 
08  Pa.  St  21;  and  then  In  Harlan  v.  Mag- 
laughlin,  90  Pa.  St  283.  In  this  last  case 
Justice  Gordon  delivered  the  opinion  of  the 
court  He  thoroughly  discusses  the  subject, 
and  clearly  points  out  the  distinction  between 
a  lawful  settlement  under  the  statute  of  13 
EIlz.,  and  a  fraudulent  one,  citing  almost  all 
the  authorities  In  this  state  bearing  on  -the 
subject  a.nd  emphatically  announcing  the  con- 
dnslon  of  the  court  that  a  subsequent  cred- 
itor can  only  avail  himself  of  a  fraud  prac- 
ticed against  blm;  that  a  deed  void  as  against 
existing  creditors  did  not  evei  raise  a  suspi- 
cion of  frsud  as  against  creditors  whose  debts 
had  no  existence  when  It  was  made. 

In  view  of  the  law  ss  thus  clearly  settled, 
look  at  the  fiicts  of  this  case.  Those  claiming 
under  the  mother's  will  did  not  attempt  to 
prove  that  she  ever  paid  a  dollar  for  the 
property  whirii  she  devised  to  her  ^Ildren, 
but  the  record  showed  that  it  had  been  con- 
veyed to  her  by  Shoemaker  In  1848.  Tbea, 
after  standing  In  her  name  and  beii^  occupied 
by  her  for  25  years,  she.  Joined  by  her  has- 
band,  conveyed  It  to  her  dau^ter,  without 
cbange  of  possession.  The  daughter  held  It 
In  bev  name  for  three  years,  and  then  recon- 
veyed  to  the  mother,  and  the  deed  was  put  of 
record.  Three  years  afterwards,  In  1889, 
while  the  mother  and  husband  were  still  in 
the  occupancy  of  the'  land.  Smith  obtained 
Judgment  against  the  husband,  and  on  It  sold 
his  Interest  and  under  that  deed  went  Into 
and  daimed  possession,  after  the  husband's 
death,  against  the  devisees  of  the  wife. 
What  title  had  the  husband,  as  between  him 
and  bis  creditors?  The  creditor's  debt,  so  far 
as  is  proven,  had  no  exlst«ice  prior  to  1880. 
The  wife's  title  from  Shoemaker  was  32  years 
before.  Oert^nly,  plaintiffs  were  not  bound 
to  prove  that  the  $200  consideration  In  that 
deed  had  been  obtained  tvom  a  source  other 


than  her  husband.  Sui^hmb  he  did  furnish 
the  money,  he  hajl  a  right  to  do  so,  as  against 
a  creditor  who  may  not  then  even  have  been 
bom.  But  assume  that  her  title  dated  only 
from  the  reconveyance  by  the  daughter,  whldi 
antedated  the  debt  only  three  years;  the  evi- 
dence clearly  showed  that  the  mother  bad  an 
estate  to  the  value  of  the  land  when  she  con- 
veyed to  the  daughter,  and  It  tended  t»  show 
that  the  daughter,  not  deslrli^  to  pi^,  re- 
conveyed  to  the  mother.  Assume  that  the 
husband  paid  the  |200  conalderatlon  to-  the 
daugbtw,  and  the  deed  was  irtaced  of  record, 
and  with  that  before  his  eyes,  three  years 
afterwards,  Smith,  the  credftor,  contracted 
with  the  husband  his  debt;  there  Is  nothing 
In  this  evidence  that  warrants  a  i^esuD^ 
Hon  that,  when  the  husband  f&tnlshed  Us 
wife  (200,  he  intended  to  defnmd  Smith,  a 
creditor  who  had  no  existence  until  three 
years  afterwards.  If  sucb  were  the  fact  the 
creditor  was  bound  to  prove  it  by  proper  evi- 
dence. There  was  no  presumption  of  fraud 
In  bis  favor.  It  Is  a  matter  of  surprise  to  us 
that  since  Harlan  v.  MaglaughUn,  stvra,  the 
distinction  there  so  clearly  pointed  out  be- 
tween a  lawful  settlement  on  a  wife,  as 
against  creditors,  and  a  fraudnloit  one,  la  stJU' 
unpercdved  by  some  counseL  More  than 
once  since  that  decision  we  have  been  fbrced 
to  call  attention  to  It  as  we  again  do  now. 
All  the  assignments  of  oror  are  sverruledt 
and  the  Judgment  Is  affirmed. 


(193  Fa.  St.  XZ> 

BONHBRAKS  v.  SUmiERS  et  aL 

(Supreme  Coort  of  Pennsylvania.    Oct.  0,  1890.)  . 

DBSDS— CONTmniNQ  LIENS— SALeS    BT  A8- 
SIQNBE  FOR  BBKBFIT  OF  CRBDnORS. 

1.  The  words  In  the  habendum  of  a  deed  from 
B.  and  wife,  "NeverthelesB,  the  maintenance  of 
B.  and  IL,  his  wife,  during  their  natural  Ufe.  is 
a  part  of  the  consideration  herein  nwnttoDed; 
therefore  this  deed  does  not  become  dear  of  all 
incumbrance  until  at  the  death  <tf  the  said  Bl 
and  R.."  diBise  on  the  premises  a  eoDtinalnc 
lien  for  the  mainteoance  of  the  grantm. 

2.  A  public  sale  of  land  by  the  assignee  for 
the  benefit  ot  creditors  of  the  grantee  la  a  deed, 
which  charged  the  premises  with  a  continniag 
lien  for  the  maintenance  of  the  grantors  for 
lite,  being  a  Judicial  sale,  and  made  expressly 
subject  to  the  charge,  and  for  more  than  the 
liens  existing  when  the  charge  was  created,  does 
not  discharge  such  lien,  it  being  incapable  of 
computation  because  of  uncertalnl7;  and  the 
purpose  of  Act  Feb.  17,  1876,  though  declaring 
that  a  sale  by  an  assignee  shall  disduige  au 
liens  except  first  mortgages,  ground  rents,  and 
purchase  money  due  the  coDomoDwealth,  being 
merely  to  make  an  assignee's  sale  a  judicial  sale, 
and  not  to  abrogate  any  part  of  the  law  then  ap- 
idicable  to  judld^  sales,  and  not  to  place  poi^ 
dkasers  at  assigneei^  sales  In  a  more  favwable 
situation  than  ibose  at  sheriffs*  sales. 

Appeal  from  court  of  enmmon  pleas, 
Pranklln  county. 

Suit  by  Rebecca  Bonebrake  agatnat  Ben|ft' 
min  R.  Summers  and  others,  porcbasers  at  a 
sale  by  an  assignee  for  the  benefit  of  cred- 
itors, to  compel  them  to  pay  i^alntlff  a  sum 
for  her  maintenance,  charged  on  tbe  land 
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aold.  From  a  Judgment  of  the  soperior 
oonit  AfflnnlDg  a  decree  for  plaintiff,  defend- 
ants iq^waL  AfflixDed. 

W.  C.  Brewer,  WiUiam  Alexander,  and  O. 
C.  Bowers,  for  appellants.  Walter  K.  Sbarpe 
and      Riuh  OUlan.  for  appeUee. 

DRAN,  J.  After  the  conclee  and  clear 
flodlngs  of  fact  liy  tbe  learned  trial  jndge  in 
the  CDmm<m  pleas,  a  restatement  of  them 
here  Is  wholly  unnecessary.  The  court  held 
that  titese  words  In  the  habendum  of  tbe 
deed:  "NeTertheless,  the  maintenance  of 
Daniel  Bonobrake  and  Rebecca,  his  wife, 
dnrtng  their  natural  life.  Is  a  part  of  the  con- 
sideration herein  mentioned;  therefore  this 
title  does  not  become  clear  of  all  Incom- 
brance  until  at  the  death  of  the  said  Daniel 
Bonebrake  and  Rebecca,  his  wife,  "--express- 
ly charged  upon  the  premises  conveyed  a 
maintenance  for  the  grantors,  and  intended 
Oila  charge  to  be  a  continuing  Hen.  We  think 
this  clause  Is  susceptible  of  no  other  Inter* 
pretatlon.  This  being  so.  Is  the  Intention  de- 
feated by  conclusions  of  law  from  the  undla- 
pnted  facts  T  At  the  date  of  the  deed  there 
were  prior  liens  against  the  grantors,  which 
bound  the  land,  and  which  their  grantee  as- 
sumed. Other  liens  were  entered  subsequent 
to  the  deed,  and  the  grantee  made  an  assign- 
ment fbr  benefit  of  creditors.  Public  sale 
was  made  of  the  land  by  the  assignee  for  the 
benefit  of  creditors.  Not  cmly  was  the  deed 
embodying  the  continuing  charge  of  record, 
but  public  notice  to  bidders  was  given  at  the 
sale  that  the  land  was  sold  subject  to  this 
charge.  Further,  the  purchasers  accepted 
their  deeds  with  tbe  express  stipulation  In 
them  that  tbe  land  Is  subject  to  It.  That 
parties  may  make  such  a  charge  Is  held  In 
Hlester  t.  Green,  48  Pa.  St.  IDl,  by  this 
court,  on  a  review  of  all  the  authorities. 
This  itas  reiterated  in  Strauss*  Appeal,  40 
Pa.  Bt  368.  But  then  It  has  also  been  set- 
tled by  liuce  t,  Snively,  4  Watts,  397,  and 
many  subsequent  cases,  ending  with  Rohn  r. 
Odenwelder,  162  Pa.  St.  352,  29  AtL  '8&B,  that 
the  purchaser  at  a  Judicial  sale  shall  hold 
the  land  free  from  all  liens  for  the  debts  not 
only  of  the  one  whose  land  Is  sold,  hut  of  tbe 
debts  of  previous  owners,  from  or  through 
whom  he  derived  title.  To  this  rule,  how- 
ever, there  are  exceptions,  such  As  the  Uen 
of  first  mortgages,  and  those  liens  which  sre 
incapable  of  computation  because  of  nncer- 
talnty.  In  this  last  Is  placed  a  charge  upon 
land  for  the  maintenance  of  one  or  more  per- 
sons during  life.  This  certainly  Includes  the 
charge  In  question,  because  It  is  Incapable 
of  computation,  and,  although  a  debt  In  fa- 
vor of  the  previous  owner.  It  was  not  dlschar^ 
geH  by  this  sale,  and  the  court  properly  so 
held.  It  will  he  noticed  the  purchase  money 
was  In  excess  of  tbe  liens  existing  at  the 
date  of  tbe  dfeed  creating  the  charge^ 

But  It  Is  urged  that  under  Act  Feb.  17, 
tsm,  mating  to  sales  of  land  by  assignees. 


this  sale  being  under  that  act,  the  purchaser, 
by  the  express  words  of  the  act,  takes  the 
land  discharged  from  all  liens  except  first 
mortgages,  ground  rents,  and  purchase  mon- 
ey due  the  commonwealth;  that  this  class 
of  Judicial  sales  stands  by  Itself,  and  mnst 
be  controlled,  not  by  the  dedsftms  of  the 
courts,  but  by  the  words  of  the  only,  act  au- 
thorlBlng  the  sale.  We  do  not  thhik  tbe  act 
should  have  the  Interpretation  put  upon  It  by 
the  teamed  counsel  for  appellant  The  act 
of  1876  only  excepts  from  discharge  the  very 
liens  excepted  by  Act  April  6,  1830;  and 
while,  literally,  tbe  general  words  could  he 
applied  to  cover  this  lien,  yet  such  legisla- 
tive Intent  Is  far  from  manifest  In  fact,  to 
ascertain  the  amount  of  this  Hen  Is  utterly 
Impracticable.  We  will  not  assuine  that  the 
legislature  Intended  to  do  that  whlcb,  In 
most  cases,  would  work  gross  Injustice. 
Nothing  more  was  Intended  by  tbe  act  tban 
*to  turn  an  assignee's  sale  of  property  for  the 
benefit  of  creditors  into  a  Judicial  sale.  It 
was  not  Its  purpose  to  abrogate  any  part  of 
tbe  law  as  it  then  stood,  applicable  to  Judi- 
cial sales  generally,  and  place  the  purchasers 
at  such  assignees'  sales  In  a  more  favwable 
situation  than  those  at  sheriffs*  sales.  Leg- 
islative ffliactments  are  to  be  expounded  as 
near  to  the  use  and  reason  of  the  prior  law 
as  may  be.  It  Is  not  to  be  presumed  the  1^- 
iBlatnre  Intended  to  make  any  fnnovatkMi 
upon  the  common  law  further  than  absolute- 
ly required.  Gadbury  v.  Duval,  10  Pa.  Bt 
26&.  This  act  was  passed  to  remove  doubts 
In  the  minds  of  purchasers,  and  place  titles 
on  the  same  footing  as  those  at  other  Judi- 
cial sales,  the  rights  of  purchasers  at  which 
sales  had  been  settled  by  the  prior  law;  and 
this  Is  all  that  was  intended.  We  concede 
that  on  this  last  point  the  case  Is  a  very 
close  one,  and  we  are  not  unanlmons.  But 
as  a  majority  concur  In  the  opinion  of  the 
common  pleas,  which  has  been  affirmed  by 
the  superior  court  we  affirm  the  Judgment 
We  can  add  nothing  of  value  to  what  has 
been  said  by  the  learned  Judge  of  the  a»n- 
m<m  pleas  and  by  the  superior  court.  There  ' 
Is  nothing  of  merit  In  the  other  assignments, 
and  the  Judgment  Is  affirmed  on  tlie  opinion 
of  the  oourt  of  anmncnk  ^eaa. 

(US  Pa.  St  a) 
PEOPL>B*S  NAT.  BANK  v.  KERN  et  al. 
(Bapfeme  Ooort  of  Pennsylvania.    Oct  6,  1888.) 
■Qvrrr  —  ju]usihcti(»>-dx8covbrt— wAim 

OF  OBJBCnON. 

1.  A  hill  for  discovery  for  the  purpose  of  ob- 
talniBg  evidence  and  In  aid  of  a  legal  rigbt  does 
not  draw  the  whole  case  into  equity,  bnt  the  jn- 
liadiction  ends  with  discoreiy. 

2.  A  hlU  for  discovery  lo  aid  of  a  Jodgmeut 
□ot  being  accompanied  by  a  scire  facias,  as  pro- 
vided by  Act  June  16,  1836,  gives  no  Uen  as 
against  the  attadunent  of  others. 

3.  A  creditors'  bill  «^  not  lie  for  property 
fraudulently  cMiveyed  to  another,  there  beiog 
adequate  remedy  at  law.  by  levy  and  sale  In  case 
ot  real  «itate.  and  attachment  tai  <sss  of 
sonal  praperty. 
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4.  A  Un  being  filed  for  diKOTenr,  and  framed 
bk  the  words  ot  Act  June  16«  1836^  prodding 
therefor,  objection  to  entertaining  it  as  a  credit- 
ors' bill  is  not  too  late,  though  made  after  report 
of  the  master,  intention  to  treat  It  aa  a  credit- 
<mr  bill  not  being  diadoaed  till  after  aniww  and 
the  taUng  of  the  teatiinonr. 

Anneal  from  court  of  common  jflaaM,  Phila- 
delphia coimtar. 

Bill  b7  the  People'a  NatJooel  Bank  against 
Howard  B.  Kem  and  otbera.  From  decree 
dlamlgebig  tho  bin,  plaintiff  appeala.  Affirm- 
ed. 

The  opinion  of  the  conrt  below  !■  aa  fol- 
lowB  (Arnold,  P.  J.): 

"On  May  27.  1891,  the  People's  NaUooal 
Bank  of  Pittsburg  saed  Howard  R.  Kem  and 
Lonia  0.  Hanghey,  snrvlTing  partners  of  WU- 
Ham  A.  Baeder,  trading  as  the  WfUlam  A. 
Baeder  Qlue  CompaDy,  and  on  August  22, 
1891,  obtained  Judgment  against  Howard 
R  Kem  for  99,862.79.  Haugbey  was  not. 
BOveA.  A  fl.  fa.  was  Issued  on  I>ecember  4, 
1891,  and  returned  nulla  bona.  On  January 
25, 1892,  the  People's  National  Bank  filed  this 
bill  in  equity  against  Howard  R.  Kera  and 
LonlB  C.  Hanghey,  surrirlng  pa.rtners,  etc, 
William  H.  Kem  (father  of  Howard  R.  Kem), 
James  E.  Salter,  Walter  R.  Kem,  Eteilly  L. 
Bentz,  Carrie  Maud  K&m,  and  Mabel  Kem 
(dat^cbtera  of  Howard  R.  Kera),  the  American 
Coal  Company,  and  tbe  Acme  Glue  (Company, 
charging  that  the  defendants  (other  than 
Howard  R.  Kem  and  the  Baeder  Glue  Com- 
pany) had  real  estate  and  personal  property 
of  Howard  R.  Kera  and  the  Baeder  Glne 
Company  in  their  name  and  possession,  and 
charging  all  the  defendants  with  conspiracies ' 
and  arrangements  to  cheat  and  defraud  tbe 
eredftors  of  Howard  R.  Kern  and  the  Baeder 
€niie  Company.  He  prayers  were  for  In- 
junction, discoTery,  and  a  receirw.  The  case 
was  referred  to  a  master  on  May  4,  1892,  and 
was  before  bim  soTeral  years.  In  the  mean- 
time William  H.  Kera  died  on  April  8,  1893. 
and  after  his  death  several  Judgment  creditors 
of  tbe  Baeder  Glue  Company,  including  this 
plaintiff.  Issued  attachments  on  their  Judg- 
ments, directed  to  the  executors  of  William 
H.  Kera,  deceased.  Prior  to  filing  this  bill, 
and  during  the  lifetime  of  William  H.  Kem, 
there  were  several  attadiments  served  on 
him.  After  taking  testimony,  tbe  master  found 
in  favor  of  the  plalntiCT  In  this  suit,  and 
recommended  a  decree  that  tbe  executors  of 
the  estate  of  William  H.  Kem  account  to  the 
plaintiff  for  the  sum  of  ^,096.QS,  to  he  re- 
leased tipon  the  payment  to  the  plaintiff  of 
the  sum  of  $9,8^.79,  with  interest  and  costs 
from  the  date  of  the  recovery  of  the  Judg- 
ment; that  Mabel  ESla  Kern  account  to  the 
plaintiff  for  the  sum  of  f  12,419,  to  be  released 
on  payment  of  the  Judgment  of  the  plaintiff, 
with  interest  and  costs;  and  that  James  B. 
Salter  account  for  the  sum  of  $8,249.44,  to  be 
released  on  payment  of  the  plaintiff's  Judg- 
ment with  interest  and  costs.  It  is  difficult 
to  understand  exactly  what  kind  of  a  bill  the 
present  blU  la.   If  it  la  caUed  a  ^ev^t(H^ 


bill'  pure  and  simple,  we  have  no  authority 
to  entertmn  It,  according  to  the  dedslcm  of 
the  wapMme  court  In  .^ppeal  of  Glrard  Nat 
Bank,  18  Wkly.  Notes  Cas.  101.  for  tbe  rea- 
son that,  as  to  real  estate,  the  oreditor  may 
levy  t^KMi  and  sell  tbe  debtor's  Interest.  If  be 
haa  any  In  It,  and  as  to  p««onal  estate  tbe 
acts  relating  to  attachmento  give  a  full  and 
adequate  remedy.  If  It  la  a  bill  of  dlacovery 
•In  aid  (Ht  execution.  It  ahould  have  been  ac- 
companied by  a  sdn  fadas^  under  the  act 
of  June  10. 1896  (P.  U  768,  H  8.  14. 17),  In  oi^ 
der  to  obtain  a  lien.  If,  alnce  the  death  ot  Mr. 
Kera,  It  haa  be«i  oontbuied  as  an  adminis- 
tration bin  (a  kind  of  bin  whlcb  I  know  ot 
no  Instance  tn  this  state,  bot  whldi  is  treated 
of  In  Blsp.  Eq.  S  S2%  then  tiie  decree  ahoold 
have  been  to  get  In  the  assets  and  dlstrlbuoe 
them.  There  are,  indeed,  some  peculiar  In- 
stances of  creditors*  bills  to  set  aside  settie- 
ments  of  real  estate  in  whldi  the  grantor  re- 
served a  benefit  to  himself,  or  to  get  at  tiie 
debtor's  property  Invested  In  another  per- 
son's real  estate,  of  which  Houseman  v. 
Grossman,  177  Pa.  St  4S8,  35  AtL  786,  and 
Bank  T.  Loeffert,  1S4  Pa.  St  164,  38  AtL  996, 
are  conspicuous  examples;  bat  this  case  dif- 
fers so  mucta  from  those  tiiat  we  can  get  no 
aid  from  them.  Here  the  plaintiff  has  filed  a 
bill,  and  the  master  has  reoommended'  a  de> 
cree  of  a  peculiar  character  for  large  suios  of 
money  to  be  released  on  paymuit  of  leaser 
sums  (not  a  decree  for  ttie  return  of  jHwper^ 
on  failure  to  pay  money),  and  the  plaintiff 
daims  a  preference  over  all  tbe  attachments 
served  during  the  life  of  Mr.  Kem  and  his 
creditors  whose  rights  and  liens  were  fixed  by 
bis  death.  It  senna  to  us  In^Kwalble  to  sos- 
tain  such  a  bill  and  decree.  Tbe  plaintiff 
has  no  decree  to  this  day  against  William  H. 
Kem,  the  prindpal  gamtahee,  and  yet,  If  the 
bill  is  sustained,  and  a  decree  made  as  recom- 
mended, it  ctMnes  in  ahead  of  prior  attadi- 
ments  by  the  creditors  of  the  Baeder  Glue 
Company  and  Howard  R.  Kem.  As  to  the 
decree  recommended  by  tixe  master  against 
the  living  defendants,  Mabel  B.  Kem  (now 
Gray)  and  James  Bl.  Salter,  aside  from  their 
novels,  we  are  of  opinion  that  they  should 
be  refused  on  the  evidence.  Mrs.  Gray  la  the 
daughter  of  Howard  B.  Kem,  and  tbe  grand- 
daughter of  William  H.  Kem.  Howard  had 
an  equity  In  certain  shares  of  the  American 
Coal  Company,  whldi  were  held  by  the  estate 
of  Sarah  Burr,  deceased,  as  collateral  seco- 
rity  for  a  olalm  of  $10.0(X>.  Howard  bought 
tills  equity  from  Mrs.  Elizabeth  a  Bloodgood 
for  $1,000  In  1889.  The  ttxnA  had  an  imcer- 
tain  value,  because  tiiere  was  very  little  mar- 
ket for  It,  and  it  was  doubtful  whether  It 
was  worth  tbe  amount  for  which  It  was  pled- 
ged.  In  March.  1890.  William  H.  Kera 
bought  this  stock  from  Howard,  subject  to 
tbe  pledge,  for  $1,000,  being  the  amount  of  a 
note  held  by  William  H.  Kem  against  How- 
ard R.  Kern.  Tbe  amount  due  on  the  stock, 
—$10,000— was  paid  by  William  H.  ^era,  who 
aftorwarda  gave  tbe  ato^  or  t^  greater 
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put  of  1^  to  hla  fnmddaoi^ter,  Un.  Qnj. 
BuSmtuveaHj  she  gaTe  ber  pnmilBsory  note 
to  her  grandfather  for  $10,000  In  exchanse 
for  his  note,  and,  having  been  compelled  to 
aeSi  her  gtocfc  to  pay  her  note,  ehe  was  al- 
lowed the  amount  of  her  note  by  the  orj^an^ 
eoort  and  by  the  supreme  court  on  appeal  in 
the  settiecnent  of  the  estate  of  William  H. 
Eem,  deceased,  reported  in  171  Pa.  St  66,  33 
AtL  120,  in  wbldi  this  transaction  about  the 
American  Coal  Company's  stodi  underwent 
Judicial  scrutiny,  with  the  result  that  It  was 
decided  that  'the  stock  was  hers.  As  found 
by  the  learned  auditing  judge.  It  had  been  de- 
liTered  to  her  by  her  grandfather,  and  was, 
therefore,  an  executed  gift'  The  master 
should  hare  found  the  same  way  on  the  erl- 
dence  before  htm.  Both  cases  having  been 
decided  by  auditors  and  masters,  they  should 
agree  In  their  findings.  We  may  tolerate  dif- 
ference between  Juries,  because  we  are  no 
part  of  that  arm  of  the  court,  but  findings  of 
facts  upon  erldence,  when  oiade  by  Judges, 
should  be  as  consistent  as  their  decisions 
npon  the  law.  William  H.  Kern  had  In  his 
possession  warehouse  receipts  for  about  twen- 
ty-two himdred  barrels  of  glue  which  belonged 
to  the  Baeder  Olue  Company,  and,  desiring  to 
dlqwse  of  it,  he  transferred  the  receipts,  os- 
tenslUy  for  924,000.  to  James  E.  Salter,  wlio 
was  a  member  of  the  bar,  now  engaged  in  the 
{dumping  business,  and  formerly  a  deputy 
sheriff  under  William  H.  Kern.  In  this  mat- 
ter .llr.  Salter  was  serTlng  Mr.  William  H. 
Kern,  who  was  confined  by  sickness  at  the 
time.  Salter  sold  the  glaoi  through  the 
agency  of  Howard  R.  Eem,  to  the  Acme  Olue 
Company,  a  corporation  in  which  Howard 
was  largely  interested,  for  $82,494.42,  or  at 
the  rate  of  about  seren  and  a  half,  cents  a 
pound,  but  the  sale  was  for  the  benefit  of 
William  H.  Eem,  whose  estete  will  be  re- 
qnlred  to  account  for  the  proceeds,  whether 
he  received  all  the  proceeds  or  not.  Had 
Salter  been  In  the  glue  business,  or  a  broker, 
his  vendor  or  principal  would  be  the  person 
responsible  tor  the  value  of  the  glue  to  the 
Baeder  Glue  Company;  yet  we  have  a  decree 
recommended  against  Salter,  which  is  In  the 
nature  of  a  i>enalty  for  assisting  a  sick  fri«d 
In  selling  prc^rty.  Decrees  In  equity,  even 
when  baaed  upon  frauds  and  conspiracies, 
are  given  for  the  amoimts  out  of  whl£h.the 
Injured  parties  have  been  defrauded,  and  not 
for  punitive  damages,  fines,  or  p^ialties.  Nor 
are  double  recoveries  allowed.  Xet  we  have 
here  a  finding  against  the  principal  defendant 
for  the  assessed  value  of  the  glue  In  contro- 
versy, to  be  released  on  payment  of  the  plain- 
tiff's claim;  another  finding  against  Mabel  B. 
Gray  for  a  large  sum,  to  be  released  on  like 
terms:  and  a  third  finding  against  Salter  for 
less  than  the  plaintiff's  claim,  to  be  released 
on  the  payment  of  a  larger  smn.  But,  for  the 
reasons  given  above,  the  hlH  cannot  be  sus- 
tained against  WiUiam  H.  Kern's  estate. 
Se  is  dead.  The  claims  of  attaching  credit- 
ors outrank  the  plahitilTs  claim  in  this  suit, 
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whlcA  Is  not  yet  In  iqdgmeat  against  Wil- 
liam H.  Kern's  estate,  and  the  ptalntlfl  must 
rely  on  its  attainment  bik  Judgment,  or  take 
its  place  among  the  general  creditors  of  the 
Baeder  Glue  Company  and  Howard 'R.  Kern. 
It  gained  no  jveforence  by  this  suit  The  bill 
cannot  be  sustained  against  Mabel  B.  Gray. 
The  sto<^  sought  to  be  recovered  by  It  Is  h«r 
property,  and  not  the  property  oi  the  Baeder 
Glue  Company  or  Howard  R.  Eem.  Nor  can 
It  be  sustained  against  Salter,  who  was  the 
mere  agent  or  sotistitute  for  William  H.  Eem 
to  sell  the  glue,  which  belonged  to  the  Bae- 
der Glue  Company;  the  full  value  of  which 
will  be  charged  against  the  estate  of  William 
H.  Eem  In  the  proceedings  on  the  attachment 
suits.  Therefore  we  sustain  the  exceptions, 
and  dismiss  the  plalnlia's  bill,  with  costs." 

James  Collins  Jonea  snd  Lewln  W.  Bar- 
ringer,  for  appellant.  Bernard  Ollpln  and 
John  O.  Johnson,  for  appellee  Howard  B. 
Eern.  N.  Dubois  Miller  and  H.  La  Barre 
Jayne  (Biddle  &  Ward,  of  counsel),  for  ap- 
iwllee  Mab^  Ella  Kern. 

FELL,  J.  We  see  no  reason  for  disturbing 
the  decree  entered  in  the  common  pleas,  dis- 
missing the  plaintiff's  bill.  As  originally  fil- 
ed, the  bill  was  for  discovery  in  aid  of  an 
execution.  As  afterwards  amended,  it  took 
the  form  of  a  creditors*  bill,  and  seems  to 
have  been  proceeded  with  as  such.  As  a  bill 
for  discovery  for  the  purpose  of  obtaining 
evidence,  and  in  aid  of  a  legal  right.  It  did 
not  draw  the  whole  case  Into  equity.  The 
Jurisdlctlcm  was  for  discovery  only,  and  end- 
ed with  it  As  a  scire  facias,  provided  for 
by  the  act  of  June  16, 1836,  was  not  Issued,  a 
lien  was  not  acquired  as  against  other  at- 
tachments. ^  Bennett's  Appeal,  22  Pa.  St  476. 
Considered  as  a  creditors'  bill,  It  cannot  be 
sustelued.  The  pl^ntlff  has  a  full  and  ade- 
quate remedy  at  law  under  the  ordinary  and 
long-established  methods  of  procedure.  It 
can  levy  on  and  sell  the  real  estate  as  the 
property  of  the  defendant  in  the  Judgment, 
purchase  it  If  necessary  for  the  protection  of 
its  interest,  and  bring  ejectment  The  at- 
tachment execution  which  it  caused  to  be  is- 
sued makes  the  garnishees,  who  are  defend- 
ants in  the  bill,  liable  to  account  for  all  the 
property  of  the  defendants  in  the  Judgment 
which  is  In  their  hands,  and  for  debts  doe 
them.  The  act  of  1836  provides  a  method 
by  which  their  rights  may  be  further  and 
more  fully  secured.  The  decision  In  Glrard 
Nat  Bank's  Ai^>eal,  13  Wkly.  Notes  C^s.  101, 
cited  in  the  opinion  of  the  learned  Judge  of 
the  common  pleas,  is  conclusive  of  this  ques- 
tion. Fowler's  Appeal,  87  Pa.  St  449; 
Houseman  v.  Grossman,  177  Pa.  St  453,  85 
AU.  736,  and  Bank  v,  Loeffert,  184  Pa.  St. 
164,  38  Atl.  906,  are  cases  In  which  the  ordi- 
nary remedy  at  law  would  have  been  inef- 
fectual, and  th^  do  not  affect  the  establish- 
ed rule. 

The  contention  that  any  objection  to  tba 
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Jurisdiction  o{  the  court  to  entertain  the  bill 
Bhonld  bATe  been  raised  by  demurrer  or  an- 
swer, and  that  It  cornea  too.  late  after  the 
report  of  the  master,  Is  without  merit.  The 
bill,  as  filed,  was  for  discovery,  and  It  was 
framed  In  the  words  of  the  act  ttf  1836.  It 
presented  no  ground  for  objection  to  the  Ju- 
risdiction of  the  court  and  It  was  not,  until 
after  answer,  and  after  the  testimony  had 
all  been  tatten,  that  the  Intention  to  treat  the 
bill  as  s  creditors'  bill  was  disclosed.  The 
decree  Is  affirmed,  at  the  costs  of  the  appel- 
lant 

(1S3  Fa.  St  67) 

MERCHANTS'  &  Bf  ANUFACrnRBRS*  MAT. 
BANK  OF  PITTSBURGH  t.  KBBN 
et  a).  (KBRN,  Oarnishee). 
(Supreme  Cbart  of  FenDsylTania.  Oct.  6,  1899.) 

APPHAL-RKVIBW— FINDINOa  OF  COURT  AND 
RErBRBBL 

Where  the  court,  under  tbe  power  given  by 
Act  Mar  4,  1889,  to  amead  or  reverse  the  re- 
port of  the  referee,  has  made  fiodicgs  correspond- 
ing to  the  verdict  of  a  jury,  differing  from  those 
of  the  referee,  all  based  on  the  same  teatimony, 
which  was  coDflictius,  only  a  clear  convictioo  of 
error  will  justify  a  disturbance  of  the  court's 
findings. 

Appeal  from  court  of  common  pleas,  Ftill- 

adelphia  county. 

Action  by  tbe  Merchants*  &  Manufacturers* 
National  Banli  of  Pittsburgh  against  Howard 
R.  Kern  and  others,  and  William  H.  Kern, 
garnishee.  From  a  judgment  reducing 
amount  for  which  the  referee  found  the  gar- 
nishee liable,  plaintiff  appeals.  Affirmed. 

Henry  C.  Todd,  for  appellant.  Bernard  Gil- 
pin and  John  G.  Johnson,  for  appellees. 

FELL,  J.  The  main  contention  of  the  ap- 
pellant Is  that  tbe  court  of  common  pleas 
was  without  power  to  set  aside  the  referee*s 
tlndlngs  of  fact,  and  to  substitute  different 
findings.  The  reference  was  made  in  accord- 
ance with  the  third  section  of  the  act  of 
June  16,  1836,  and  all  matters  of  law  were 
reserved  for  the  decision  of  the  court;  but 
it  was  agreed  that  the  referee,  after  reporting 
upon  all  matters  of  fact  In  controversy,  should 
report  to  the  court  his  conclusions  as  to  the 
law  governing  the  case,  with  a  recommenda- 
tion as  to  the  form  of  Judgment  proper  to  be 
entdred.  Subsequently  the  agreement  for  ref- 
erence was  amended  so  as  to  bring  It  under 
the  act  of  May  14,  1874.  The  action  of  the 
court  in  reviewing  the  tlndlngs  of  fact  and 
entering  different  Undlngs,  was  based  on  the 
act  of  May  4.  1889,  whieb  Is  a  supplement  to 
the  act  of  1874.  The  award  of  a  referee, 
under  the  act  of  1836,  Is  given  the  same  ef- 
fect as  a  special  verdict,  and  the  only  excep- 
tions allowed  to  the  award  are  (1)  that  the 
referee  misbehaved;  (2)  tbat  he  committed 
a  plain  mistahe  in  matter  of  fact  or  matter 
of  law;  (S)  tbat  tbe  award  was  procured  by 
corruption  or  undue  means.  The  power  of 
tlie  court  In  the  correction  of  errors  Is  lim- 
ited to  a  reference  bade  "for  sdch  further 


or  other  proceedings  therein  as  shall  be  ex- 
pedient" l^e  act  of  May  14,  1B74,  made 
no  provision  for  bearing  exceptions,  or  other- 
wise reviewing  or  correcting  the  decision  of 
tbe  referee  by  tbe  court  of  common  pleas. 
The  appeal  was  directly  to  this  court  The 
writ  of  error  brought  ap  only  questions  of 
law,  and,  for  all  purposes  of  review,  the 
Judgment  entered  on  the  report  of  the  ref- 
eree was  substantially  the  same  as  the  judg- 
ment of  the  court  on  s  case  submitted  to  It 
without  a  Jury,  under  the  act  of  April  22. 
1874.  Jamison  v.  CoUlns,  88  Pa.  St  359; 
City  of  Philadelphia  v.  Linnard,  97  Pa.  St 
242;  Railroad  Co.  v.  Moyer,  125  Pa.  St  606, 
17  Atl.  461.  The  act  of  May  4,  1889,  makes 
a  radical  change  In  the  practice  In  relation 
to  tbe  hearing  of  exceptions  to  the  report 
of  a  referee.  It  provides  that  when  excep- 
tions have  been  filed  with  the  referee,  his  re- 
port and  his  action  on  the  exceptions  shall 
be  reviewed  by  the  court  of  common  pleas; 
and  the  court  Is  given  power  to  confirm,  al- 
ter, amend,  or  reverse  tbe  report  or  to  send 
It  back  for  further  proceedings  before  the 
referee.  The  Intention  to  establish  by  this 
supplemental  act  a  new  mode,  of  procedure, 
and  to  give  tbe  court  of  common  pleas  full 
power  of  review.  Is  very  clearly  expressed. 
The  only  basis  for  even  a  doubt  upon  tbe  sub- 
ject Is  found  In  Bmch  v.  City  of  Philadelphia, 
181  Pa.  St  688,  87  Atl.  818,  and  there  only 
in  tbe  fact  tbat  the  decisions  construing  the 
act  of  1874  were  applied  to  a  reference  made 
after  tbe  passage  of  tbe  act  of  1888.  There 
was  no  Intention  to  construe  the  later  act 
and  the  fact  of  its  passage  was  overlooked. 
There  was  no  reference  to  the  act  fn  the 
briefs  presented  or  In  the  arguments  made, 
and  the  case  was  treated  by  connsd  as  com- 
ing under  the  act  of  1874,  and  wis  so  pre- 
sented to  tbe  court. 

Tbe  questions  of  fact  involved  In  the  case 
present  unusual  difflcultles.  The  learned  ref- 
eree found  tbat  there  had  been  no  fraud  on 
the  part  of  the  garnishee,  but  held  him  lia- 
ble to  account  for  the  valne  of  merchan- 
dise which  had  been  pledged  with  him  as  col- 
lateral security  for  a  debt  due  blm  by  tbe 
defendants,  for  the  reason  that  be  had  neg- 
ligently sold  it  for  an  Inadequate  price.-  Tbe 
market  value  of  this  merchandise  and  the 
amount  due  the  garnishee  by  the  defendants 
were  tbe  main  questions  of  fact  In  dispute. 
The  referee  found  that  the  merchandise  was 
worth  $43,325.70,  and  tbat  the  garnishee's 
Just  claim  against  the  defendants  was  $26,- 
722.87.  Tbe  court  found  the  value  of  the 
merchandise  to  be  $32,494.42,  and  tbat  tbe 
amotmt  due  by  the  defendants,  because  of 
tbe  assumption  by  the  partnership  of  a  debt 
for  money  loaned  one  of  the  members  which 
had  gone  Into  the  partnership  business,  was 
$38,002.08,  and  reduced  tbe  award  accordingly. 
An  issue  involving  precisely  the  same  qoM- 
tions  that  were  raised  before  the  referee  was 
tried  In  the  common  pleaa,  and  the  testimonj 
taken  at  that  trial  was  used      toe  referee,. 
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and  wu  tbe  basis  of  his  fludlngs  of  fact 
The  Judgment  entered  by  the  court,  allowance 
being  made  for  Interest,  correspondB  with  the 
rerdlct  of  the  Jury  In  that  case.  We  hare, 
then,  in  an  Issue  in  which,  because  of  the 
conflict  of  testimony  and  the  questionable 
conduct  of  some  of  the  parties,  the  truth  la 
peculiarly  difficult  of  ascertainment,  on  the 
one  band  the  findings  of  a  moat  careful  and 
competent  referee,  and  on  the  other  the  find- 
ings of  tbe  learned  Judgea  of  tbe  court,  forti- 
fied by  their  correspondence  with  the  rerdlct 
of  a  jury.  Nothing  but  a  clear  conTlction 
that  the  court  bad  erred  would  Justify  the 
setting  aside  or  modification  of  Its  finding, 
A  careful  reTlew  of  the  testimony,  while 
not  removing  all  doubts  as  to  the  correctness 
of  the  conclusion  reached,  has  not  satisfied  as 
that  error  was  committed.  The  Judgment  is 
therefore  affirmed. 


im  Pa.  SL  mo 

YObRHEBS  T.  LAKE  SHORE  &  M.  a 
RT.  00. 

(Sapreme  Coort  of  PennsrlvaQla.   Oct  8,  1809.) 

RAILROADS  —  DEPBCTIVB     CONSTRUCTION  — 
NEQL.I0E1NCEI— INJURY  TO  BRAKBHAN— 
KNOWLEDGS-QUBSTIQN  FOR  JURY. 

1.  The  regulation  distance  between  trades  on 
defendant's  road  being  from  7  feet  to  7  feet  2 
inches,  constraction  of  a  siding  only  6  feet  8 
inches  to  6  feet  from  the  next  track.  leaTing  a 
quce  insufficient  to  allow  a  brakeman  of  a 
height  train  on  the  latter  track  to  safely  dis- 
charge his  duties,  when  cars  are  on  the  siding, 
is  neKli^ence  rendering  it  liable  to  the  brake- 
man  injured  while  so  acting,  he  not  being  in- 
formed of  the  narrowness  of  the  space,  and  be> 
Ing  free  from  contributory  negligence. 

2.  Whether  one  who  has  for  two  years  been  • 
brakemao  on  a  road,  the  regulation  distance  be- 
tween tracks  on  which  is  7  feet  knew,  or  ought 
to  bare  knows,  that  a  certain  siding  was  only  5 
feet  6  inches  from  the  next  track,  and  of  the 
consequent  danger,  be  testifying  that  he  did  not 
know  thereof,  is  for  the  jury. 

Appeal  tiom  court  of  com  moo  pleas,  Erie 
county. 

Action  by  0.  H.  Voorhees  against  the  Lake 
Shore  &  Michigan  Southern  Railway  Com- 
pany. Judgment  for  plalntlfT,  and  defendant 
appeals.  Affirmed. 

Theo.  A.  Lamb,  for  appellant  Geo.  A.  Al* 
len  and  L.  Rosenzwelg,  for  appellee. 

8TERBBTT/  O.  J.  The  siqiposed  defect,  on 
wblch  the  motion  to  quash  this  appeal  is 
based,  was  cured  by  the  certificate  of  the 
learned  Judge  who  specially  presided  at  tbe 
trial,  and  the  motion  Is  therefore  denied. 

This  action  was  brought  to  recover  dam- 
ages for  personal  injuries  suffered  by  the 
{>laintlff  while  In  the  service  of  the  defend- 
ant company  as  rear-end  brakeman  on  one  of 
Its  through  freight  trains.  At  the  point 
where  the  accident  occurred,  in  the  borough 
of  Northeast,  there  are  fire  tracks,  viz.  two 
main  tracks,  two  main  sidings,  and  an  extra 
aiding  or  "spur,"  known  as  "Porter  Siding," 
constructed  for  the  purpose  of  accommodating 
Che  gnipe  tiafflc  at  that  point  during  the  anr 


tnmn  months.  The  regulatim  distance  be- 
tween tbe  tracks  on  defendant  ounpany's  road 
Is  from  7  feet  to  7  feet  2  inches,  but  the  Por^ 
ter  aiding  was  so  constructed  as  to  leave 
only  from  5  feet  6  Inches  to  6  feet  between 
it  and  tbe  south  main  siding.  The  space  thus 
left  between  tbe  south  rail  of  the  south  main 
siding  and  the  north  rail  of  tbe  Porter  sid- 
ing was  alleged  to  be  insufficient  to  enable 
a  brakeman  of  a  freight  train  on  the  former 
to  safely  dlschai^e  his  duties  when  cars  were 
on  tbe  Porter  siding.  Tbe  freight  train  on, 
which  plaintiff  was  employed  was  switched 
from  the  main  tr&eb.  west  to  the  south  main 
siding,  to  penult  a  west-bound  passenger 
train  to  pass.  When  that  train  had  passed, 
and  plaintiff's  train  was  being  moved  frcmi 
the  siding  to  the  main  track  from  which  it 
bad  been  switched,  it  was  his  duty  to  see 
whether  his  conductor  was  at  the  awitchea 
for  the  purpose  of  closing  them,  and,  if  be 
was  not  it  became  plaintiff's  further  duty  to 
close  them.  Finding  that  tbe  conductor  was 
not  there,  he  undertook  to  descend  from  tbe 
top  of  tbe  cars,  and  while  on  tbe  ladder  at 
the  side  of  one  of  them  he  was  stmclc,  and 
thrown  down,  by  coming  in  contact  with  a 
car  standing  on  the  Porter  siding,  and  part 
of  the  train  passed  over  his  left  leg,  crushing 
it  so  -that  amputation  became  necessary. 
Plaintiff  testified  fully  and  minutely  to  all  the 
facts  and  drcumstaaces  connected  with  the 
accident  explaining  why  and  bow  he  attempt- 
ed to  descend  from  tbe  car,  etc.  Among  oth- 
er things,  he  said  be  had  been  In  tbe  employ 
of  the  company  for  a  number  of  years,  run- 
ning on  that  division,  but  he  had  never  be- 
fore be^  on  that  particular  siding,  and  had 
no  knowledge,  at  that  Ume,  that  the  space 
between  it  and  the  PcHler  riding  or  spur  was 
so  narrow;  that  as  his  train  pulled  out  "and 
got  near  the  switches,"  be  "got  in  position" 
where  be  could  look  and  see  that  the  con- 
ductor waa  there  to  close  tbe  switches,  and, 
not  finding  him  there.  It  became  his  "duty  to 
go  down  the  side  of  tbe  car  on  tbe  south  lad- 
der," where  be  was  struck. 

Without  further  referraice,  in  detail,  to  the 
I^ntlCrs  testimony,  it  dearly  appears  that 
the  evidence  before  tbe  court  and  Jury  tend- 
ed strongly  to  show  the  Catd^  construction 
of  the  Porter  siding,  and  tbe  dangerous  man- 
trap that  waa  thereby  set  for  brakemen  and 
other  ■  employes  of  the  company.  The  evi- 
dence was  quite  sufficient  to  carry  the  caae 
to  the  jury  on  the  question  of  the  defendant 
company's  negligence  as  the  proximate  cause 
of  plaintiff's  injury.  In  Broflsman  v.  Railroad 
Co.,  113  Pa.  St  490,  499,  6  AtL  228,  thla 
court  said:  "Where  a  railroad  company  neg- 
ligently plans  an  obstruction  over  Its  road- 
way, dangerous  to  the  lives  of  Its  employes, 
It  falls  In  its  duty  to  them;  and  therefore, 
if  a  person  enters  tbe  service  of  the  com- 
pany In  ignorance  of  such  danger,  and  re- 
mains ignorant  thereof  until  Injured  or  killed 
by  It,  the  company  is  liable  for  damages." 
In  Railroad  Oo.  t.  Sentmeyw*  82  Pa.  St  276, 
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280,  It  wai  said:  "Whwe  a  railroad  company 
Tolontarlly  aubjects  Ito  emidoy^s  to  dangers 
wblch  It  oogbt  to  provide  against,  and  an 
accident  happens  to  an  emplord  from  want  of 
proper  provision  against  aucb  dangers,  the 
company  Is  undoubtedly  liable."  The  Improp- 
er constructioa  of  the  Porter  siding  created  a 
positive  danger,  bnt  it  was  one  ot  such  a 
diaracter  that  it  would  ordinarily  escape  the 
Dotlce  of  the  most  careful  braJfeman,  unless 
his  attention  was  specially  directed  thereto. 
B.  S.  Ha  gen,  who  had  two  yeartf  experience 
as  brakeman  on  the  road,  testified  that  he 
bad  no  knowledge  of  this  dangerous  place 
prior  to  the  accident 

A  careful  consideration  of  all  the  evidence, 
with  special  reference  to  the  sereral  specifica- 
tions of  error,  has  satisfied  as  that  the  case 
depended  on  questions  of  ftict,  which  were 
property  for  the  consideration  and  determina- 
tion of  the  Jury.  Taking  this  view  of  the  evi- 
dence, the  learned  trial  Judge  refused  to  af- 
firm defendant's  prayers  for  binding  Inslruc- 
tions  In  its  favor,  and.  In  an  elaborate  and 
fully  adequate  chaise,  submitted  the  case  to 
the  Jury  on  the  questions  of  defendant  com- 
pany's n^llgence  and  the  alleged  contribu- 
tory negligence  of  the  plaintiff.  We  are  not 
convinced  that  there  was  any  error  In  thus 
submitting  the  case.  The  findings  of  fact  on 
which  the  Jury  must  have  based  their  verdict 
irere  warranted  by  the  evidence  before  them. 
F7h«i  plaintiff  was  injured,  he  was  acting  in 
the  plain  discharge  of  bis  daty  to  the  com- 
pany defendant  He  was  using  the  api^lan- 
ces  that  it  bad  provided  for  him.  He  testified 
positively  that  he  was  not  acquainted  with 
the  Porter  siding.  Whether,  from  his  expe- 
rience, or  from  opportunities  of  examination 
afforded  him  before  the  time  of  the  accident 
or  otherwise,  he  knew,  or  ought  ,to  have 
known,  the  dangerous  ciiaracter  of  that  sid- 
ing; whether  or  not  he  was  Justified  in  choos- 
ing the  time  and  manner  of  his  descent  from 
the  top  of  the  car;  and  whether  or  not  un- 
der the  drcumstances,  and  especially  in  view 
of  the  duties  he  was  required  to  pCTform,  he 
was  guilty  of  any  act  of  negligence  which 
contributed  to  his  Injury,  etc.,— were  neces- 
sarily questions  of  fact  for  the  jury,  under 
all  the  evidence  before  them.  Ilie  defend- 
ant company  has  certainly  no  reason  to  com- 
plain of  the  manner  In  which  these  and  other 
questions  were  submitted.  Finding  no  sub- 
stantial error  in  tbe  record,  the  assignments 
of  error  are  dismissed,  and  the  Judgment  is 
affirmed. 


(Itt  Pk.  St  2») 

COMMONWEALTH,  to  Use  of  STATE  HOS- 
PITAL  FOR  INSANE,  v.  PHILA- 
DELPHIA COUNTY. 
(Supreme  Court  of  Penosrlvania.   Oct  6,  1809.) 

ACTION    BT    COMMONWEALTH— EXPENSB  OF 
INDIGBNT  IKSANB— CORPORATIONS— COLUT* 
BBAL  ATTAGK— CASE  8TATBD-APFEAU 
1.  An  action  agninst  a  county  tor  care  of  its 

tadigent  Insane  in  the  state  hospital,  created  by 


Act  May  5,  1876  (P.  L.  121),  cannot  be  main- 
tained Id  the  name  of  the  commonwealth,  for 
the  use  of  the  hospital,  so  as  to  be  within  A6t 
April  7,  1870  (P.  L.  67),  giving  the  court  of 
common  pleas  of  D.  county  extraterritorial  Ju- 
risdiction in  suits  In  wltlch  tbe  commonwealth 
Is  plaintiff;  Act  1876  providing  for  a  board  of 
managers,  who  shall  be  a  body  politic  or  001*00- 
rate,  and  "manage  and  direct  the  concerns  of  the 
Institution."  and  Act  June  13,  1883  (P.  L.  02). 
providing  that  tbe  expense  1^  the  Indigent  In- 
sane shall  be  equally  divided  hetwera  counttea 
and  state,  and  under  this  legislation  tbe  money 
being  disbursed  by  the  trustees  In  the  first  la- 
stance^  they  having  tbe  whole  control  of  It  the 
state  appropriations  being  either  to  them  by 
name  or  to  tbe  hospital,  and  It  being  inevitably 
implied  that  the  half  expenses  with  which  the 
counties  are  chargeable  shall  he  repaid  Erectly  to 
the  managers. 

2.  A  corporation,  though  crested  by  local  or 
spedal  act  contrary  to  Const,  art.  8,  8  T,  cannot 
have  Its  corporate  existence  attacked  collateral- 
ly. 

3.  An  agreement  as  to  certain  facta  on  which 
a  case  is  tried,  not  being  intended  as  a  case  stat- 
ed, does  not  prevent  com! deration  of  odker  facta. 

Appeal  from  court  of  common  pleas,  Dauph- 
in county. 

Action  by  the  commonwealth,  to  the  use  of 
the  state  hospital  for  the  Insane,  Southeastmt 
district  of  Pennsylvania,  against  Philadel- 
phia county.  Judgment  for  plaintiff.  Defend- 
ant appeals.  Reversed. 

James  Alc6m,  tar  an^^liant  F.  W.  Flelti 
and  Wm.  F.  Solly,  for  appenes, 

MITCHELL,  J.  The  principal  question  Is 
whether  the  court  of  Dauphin  county  had  Ju- 
risdiction In  tbe  case.  TiilB  depends  on 
whether  the  suit  Is  really  by  the  common- 
wealth In  Its  own  right  Is  propaly 
brought  In  Its  name.  The  act  of  April  7, 
1870  (P.  L.  57),  Is  entitled  "An  act  to  enlarge 
the  jurisdiction  of  the  court  ot  common  pleas 
for  the  county  of  Dauphin  in  cases  wherein 
the  commonwealth  may  be  party,"  etc.;  and 
section  1  clothes  that  court  "with  Jurisdic- 
tion throughout  the  state  for  the  purpose  of 
hearing  and  determining  all  suits,  claims 
and  demands  whatever  at  law  or  In  equity, 
In  which  tbe  commonwealth  may  be  the  par- 
ty plaintiff,  for  accounts,  unpaid  balances, 
unpaid  Hens,  taxes,  penalties,  and  all  other 
causes  of  action,  real,  personal  and  mixed." 
The  scope  of  this  act  la  nnaettled.  The  vtewa 
of  tbe  learned  president  Judge  of  tbe  court 
Itself,  In  Com.  t.  Pennaylranla,  8.  A  N.  E.  B. 
Co.,  14  Wkly.  Notes  Gas.  60,  and  those  of  his 
predecessor,  reported  In  Oom.  r.  Wlckersham, 
90  Pa.  St  811,  SI4  are  difficult  to  barmonlxe. 
The  present  dalm  Is  for  a  balance  alleged  to 
be  due  by  the  coun^  of  Philadelphia  for  the 
care  of  Its  Indigent  taisane,  and,  though  It 
does  not  come  literally  within  any  of  the 
cases  expressly  enumerated  In  the  act,  yet  it 
is  probably  near  enoi^h  to  an  ''unpaid  bal- 
ance" to  come,  as  ejusdem  generis,  under  the 
words,  "all  other  causes  of  action,^  If  It  la  In 
fact  money  doe  the  commonwealth  legally  or 
equitably  In  Its  own  right  The  action  Is 
brought  in  the  name  of  the  commonwealth, 
to  the  use  of  the  state  hospital  for  tbe  huaae 
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mt  tb»  SonUtflutem  district  <tf  Pemurlraiila, 
and  the  learned  Judge  below  held  that,  u  the 
boqiital  Is  a  state  Institution,  tlie  eoinnK«i7 
veattli  was  the  proper  plaintiff.  But  this  re- 
aolt  does  not  aecessarUy  follov.  The  hospital 
was  created  tj  the  act  of  May  6^  1876  (P.  L. 
121),  whkdi  provided  fbr  the  appointment  of 
commlsslonerB  to  sdect  a  site  and  tnilld  a 
hospital,  and,  npon  completion,  to  "snmndOT 
fheilT  trust  to  a  board  of  managera,  •  *  • 
[who]  shall  be  a  body  politic  or  onrporate  by 
tbit  name  and  style  of  the  trmtees  of  the 
state  hospital  for  the  Insane  of  fiie  South- 
eastern  district  of  FnmsylTanla,"  and  shall 
'^manage  and  direct  the  concerns  of  the  Insti- 
tntion."  The  aothorltlaa  having  charge  ot 
the  poor  tn  the  counties  named  are  authoris- 
ed to  send  the  Indigent  Insane  to  the  hospltsl, 
■Dd  "they  shall  be  generally  chargeable  with 
the  expenses  of  the  care  maintenance" 
of  such  Insane.  By  the  act  of  Jnne  Id,  18SS 
i^.  Ij.  St2),  the  expense  was  to  be  equally  di- 
vided between  the  counties  and  the  state. 
Under  this  legislation,  the  money  Is  disbursed 
by  the  trostees  in  the  first  Instance,  they  hav- 
ing the  wlu>le  control  of  It  The  state  appro- 
prlatlonsaiemade sometimes  to  them  byname, 
and  sometlmeB  to  the  liospltal  (P.  I*  18S5,  p. 
115;  P.  L.  U87,  p.  28B);  ahd  It  U  Inevitably 
inqriled  that  the  half  expenses  for  which  the 
counties  are  chargeable  Is  to  be  repaid  direct- 
ly to  theuL  They  are  a  body  corporate,  and 
entitled  to  sue  in  thdr  own  name  and  their 
own  right  When,  therefore,  the  common- 
wealth in  the  present  case  sues  to  the  use  of 
tin  hoq^ltal.  It  sues,  not  for  money  due  to  It 
In  its  legal  rlgh^  but  for  mon^  dim  to  the 
use  plaintiff.  This  Is  dlrecUy  contrary  to 
the  role.  The  right  ct  the  legal  plaintiff  Is 
the  only  one  in  lasue,  and  the  equltaUe  plaln- 
tlfl  must  recover  on  It,  If  at  aU.  Deposit  Go. 
V.  Powel,  190  Pa.  Bt  16,  24  AtL  815.  There 
Is  no  precedent  for  putting  the  cart  before  the 
borae  by  allowing  a  legal  irialntlff,  without 
tiUe  of  hts  own.  to  recover  on  the  title  of  the 
platntifl  to  use.  The  commonwealth,  there- 
fore, is  not  the  proper  plaintlfl,  nor  Is  It  the 
real  or  benefldal  party  to  this  action,  and  the 
case  Is  not  within  the  act  of  1870^  glvtaig  ex- 
traterrltorlal  Jurisdiction  to  the  court  ot 
Daiqihtn  county. 

It  was  suggested  by  the  learned  Judge  be- 
low that  the  provi^on  of  the  act  of  1876, 
Vhldi  dedares  the  managers  or  tmstees  a 
body  politic  or  corporate,  Is  contrary  to  the 
prohlMtlon  hi  arttele  8,  S  7,  of  the  constlto- 
tkm,  as  to  local  or  special  acts.  Inter  alia, 
■^creating  corporationB."  It  Is  not  clear  that 
the  trustees  of  the  hospital  are  a  coitKuratlon 
of  the  prohibited  kind,  rathK  than  a  special 
commission  or  agency.  VkB  the  commlsslmi  to 
bnUd  a  new  capitol  lately  before  this  court; 
but;  if  they  ue,  their  corpmte  existence 
must  be  attacked  directly,  and  not  collateral- 
ly, in  a  proceeding  fbr  ft  dlftttrent  purpose. 

Apart  from  the  objection  to  the  Jurisdiction 
ot  the  court  appellant  offered*  as  a  defense 
Ml  tlie  merits  of  the  claim,  a  right  to  dtfaft 
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or  set  off  overpayments  made  hi  previous 
years.  Zn  r^ly.  It  is  ciohned  that  thMo  were 
voluntary  payments,  and  that  th^  are  bar- 
red as  a  set-off  by  the  statute  of  limltatlona 
We  have  not  the  evidence  neoeeaary  to  en- 
able us  to  pass  on  these  questions,  nor,  under 
the  view  taken  as  to  Jurisdiction.  Is  It  neces* 
sary  that  we  should  do  so.  The  case  was 
tried  uptm  en  agreement  as  to  certain  tacts, 
but  both  parties  In  th^r  argument  refer  to 
otba>  tacts  outside  of  it  Thus.  pUtntlff 
claims  that  the  prior  payments  were  made 
with  fuU  knowledge  by  the  county  commis- 
^ners,  while  the  appellant  dalnu  that  they 
wtfe  made  upon  false  statements  of  the  tms- 
tees of  the  hospital  as  to  the  cost  ot  mainte- 
nance. If  the  agreement  were  a  case  stated, 
aU  facts  not  contained  in  It  would  be  treated 
as  not  existing.  But  It  Is  evident  that  It 
was  not  hitoided  as  a  case  stated,  but  only 
as  an  agre^nent  pro  tanto,  and  the  questions 
dependhig  on  the  facts  of  the  overpayments 
cannot  be  decided  without  evidence  upon  all 
the  essential  points.  Judgment  reversed. 


(m  Pa.  St  687) 

TODD  V.  SECOND  ATE.  TRACTION  CO. 

(Supreme  Conrt  ot  Pennsylvania.  Oct.  6,  1899.) 

BTRBBT  RAILROADS— ACTION  FOR  PBRSONAI* 
INJURIES— INSTRUCTIONS— DAMAOBS. 

1.  In  an  action  agaioat  a  railway  company  to 
recover  for  personal  Injuries  alleged  to  have 
been  occasioned  by  Iti  Degligence,  It  la  not  error 
to  state  to  the  Jnry  that  It  was  defendant's  duty 
to  furnish  reasonably  skilled  and  competent  men 
to  operate  its  cars,  and  "that  is  Jnst  where  the 
plaintiff  <dalm8  the  defeadaat  failed  In  its  doty." 

2.  In  an  action  asalast  s  railway  company  to 
recover  for  personal  Injuries,  an  Instructioa  au- 
tborixing  the  jary,  in  assessing  plaintiff's  dam- 
ages, to  consider  the  ezpenses  incurred  as  a  con- 
sequence of  the  Injury,  the  Inconvenience  and 
snflfering  naturally  resoltlng  from  it,  and  the 
loss  of  earning  power,  whether  temporary  or 
permaDeut,  consequent  on  the  charncter  of  the 
injury,  without  explanation  of  the  evidence  or 
law  applicable  to  either  Item,  Is  Inadequate. 

Appeal  from  conrt  of  common  pleas,  Alle- 
gheny county. 

Action  by  Alexander  E.  Todd  against  the 
Second  Avenue  Traction  Company  for  dam- 
ages for  personal  injuries  alleged  to  have 
been  occasioned  by  defendant's  negligence 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Reversed.  ^ 

Stone  &  Pot^,  for  appellant.  Thos.  M.  * 
Body  P.  Marshall  and  David  S.  HcCann,  tos 
appellee. 

UcOOLEiUH,  J.  Tbia  Is  a  peculiar  case, 
and  the  occurrence  on  which  It  Is  based  Is  a 
novel  one.  It  Is  the  outcome  of  a  collision 
Imputed  to  tte  negligence  of  the  defendant 
company.  Immediately  preceding  the  colli* 
■Ion,  the  cunpany's  car  was  standing  on  the 
tradu  of  the  street  raUway,  about  20  ffeet 
from  the  lines  of  railroad  operated  by  the 
Pennsylvania  Company,  and  facing  the  same. 
The  safety  gates  at  the  crHsing  were  down, 
and  a  train  was  passing  westward  on  one  of 
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the  lines  at  a  moderate  rate  of  speed.  As 
the  train  was  crossiog  the  line  of  the  street 
railway  operated  by  the  defendant  company, 
the  latter's  car  started  suddenly  and  rapidly 
towards  the  crossing,  broke  through  the  first 
safety  gate,  and  collided  with  the  rear  car. 
The  plalntlfT,  at  the  time  of  the  collision,  was 
standing  in  the  rear  car  of  the  train,  and  he 
alleges  that  the  Jar  It  recetved  hy  the  im- 
pact threw  him  against  the  radiator  or  stove 
In  the  car,  and  thus  produced  the  injury 
which  he  claims  has  rendered  him  practically 
helpless.  The  testimony  descriptive  of  his 
condition  and  the  cause  of  it  appears  to  sus- 
tain his  claim  respecting  his  Injury  and  the 
effect  o^  It.  It  Is  not  necessary  to  add  any- 
thing further  to  this  phase  of  the  plaln- 
tUf's  case.  Of  course,'  It  devolved  on  him 
to  establish  by  competent  evidence  the  negli- 
gence he  Imputed  to  the  defendant  compa- 
ny, and,  falling  In  this,  he  could  not  main- 
tain his  suit  The  question  of  negligence  was 
not  made  as  clear  as  It  was  desirable  It 
should  be.  The  evidence  concerning  the 
qualifications  and  skill  of  the  conductor,  the 
motorman,  and  the  dispatcher  was  not  com- 
prehensive or  satisfactory.  If  It  was  less 
vague  and  Indefinite  on  this  point,  It  would 
command  more  respect  and  confidence.  It  Is 
difficult  to  determine  from  the  evidence 
whether  the  starting  of  the  car  was  caused 
by  improper  management  of  the  company's 
employes  _  lo  charge  of  It,  or  by  defects  to 
the  machinery  not  discoverable  by  them,  or, 
If  discoverable,  not  within  their  power  ta 
remedy  or  control.  That  the  employes  char- 
ged with  the  operation  of  the  car  did  not  In- 
tend to  start  it  while  the  safety  gates  were 
down  and  a  train  was  on  the  crossing  admits 
of  no  doubt,  and  that  they  exercised  their 
best  skill  and  Judgment  in  the  discharge  of 
their  doty  as  they  understood  it  Is  too  clear 
for  argument.  The  testhnony  of  the  em- 
ployes having  charge  of  the  car  does  not 
show  any  direction  from  the  dispatcher  to  the 
motorman  to  turn  on  the  power  or  to  start 
the  car.  It  will  be  noticed,  however,  that  a 
passenger,  who  was  once  In  the  service  of 
the  defendant  company,  and  who  had  been 
discharged  from  it,  testified  that  he  beard  the 
dispatcher  say  to  the  motorman  "that  the  car 
was  all  right;  to  cut  over  bis  safety";  that 
then  he  saw  the  motorman  "reach  over  his 
head  with  his  right  hand,  the  same  as  though 
he  was  gohig  to  cut  It  hi,''  and  that  Inunedl- 
ately  thereafter  the  car  started.  He  appears 
to  have  been  the  only  passenger  who  heard 
the  remark  he  Imputes  to  the  dispatcher,  or 
saw  the  movement  of  the  htotorman's  right 
hand  contemporaneous  with  the  starting  of 
the  car.  It  seems  to  be  conceded  that  nei- 
ther the  dispatcher  nor  any  other  person  hav- 
ing knowledge  of  the  machinery  and  the 
manner  of  operating  It  would  have  dared  to 
touch  the  controller  with  the  power  on.  It 
follows  from  this  that  when  the  dispatcher 
turned  or  handled  the  controller  the  power 
was  oflL 


Further  reference  to  the  collision  and  Its 
consequences,  or  to  the  evidence  affecting  the 
Issues  involved,  is  not  essential  to  the  deci- 
sion of  the  question  raised  by  the  assign- 
ments. The  slns^e  question  presented  by 
them  is  whether  the  charge  to  the  Jury  was 
sufficient,  or  Inadequate  and  misleading.  It 
is  claimed  that  the  court  failed  to  instruct 
the  Jury  that  the  burden  of  proving  negli- 
gence under  the  circumstances  was  upon  the 
plaintiff,  but  we  think  this  claim  Is  sufficient- 
ly disposed  of  by  the  affirmance  of  the  de- 
fendant's first  point.  It  Is  also  claimed  that 
the  court  erred  In  stating  to  the  Jiry  that 
It  was  the  duty  of  the  defendant  "to  furnish 
reasonably  skilled  and  competent  men  to  op' 
erate  the  cars  and  the  machinery  and  aK>ll- 
ances,"  and  In  saying.  In  immediate  connec- 
tion therewith,  "That  is  Just  where  the  plain- 
tiff claims  the  defendant  failed  in  Its  duQr.** 
In  the  above  quotations  trom  that  part  oC 
the  charge  complained  of  In  the  second  as- 
sigment  we  discover  no  substantial  ground 
tor  complaint  or  criticism,  and  certainly  the 
instruction  that  It  was  for  tiie  Jury  to  deter- 
mine whether  the  defendant  exercised  proper 
care  under  the  cironmstances  was  unobjec- 
tlonable.  The  instruction  relating  to  the 
measure  of  damages  was  exceedingly  brief. 
It  was  nothing  more  than  a  perfunctory  qwd- 
flcatlon  of  the  Items  constituting  the  damage 
claimed  as  the  result  of  the  negligence  at- 
tributed to  the  defendant.  The  items  consist- 
ed of  expenses  Incurred  as  a  consequence  of 
the  Injury  received,  the  Inconvenience  and 
suffering  naturally  resulting  from  It,  and  the 
abridgment  or  loss  of  earning  power,  wheth- 
er temporary  or  permanent,  consequent  iqion 
the  chara<^er  of  the  Injury.  No  reference  to 
or  aplanadon  of  the  evidence  or  law  applica- 
ble to  either  Item  was  made,  and  the  Jury 
were  left  without  axuA  aid  or  goldiiucc  to  a 
conclusion  as  they  were  fairly  entitled  to. 
In  the  recent  case  of  Goodhart  v.  Railroad 
Co.,  177  Pa.  St.  1,  86  AtL  191,  It  was  held 
that:  "flie  expoises  for  which  a  plaintiff 
may  recover  must  be  such  as  have  been  ac- 
tually paid,  or  Budi  as*  In  the  Judgm«it  of 
the  Jury,  are  reasonably  necessary  to  be  in- 
curred. The  plaintiff  cannot  recover  for  the 
nursing  and  attendance  of  the  members  of 
bis  own  household  unless  they  are  hired  serv- 
ants." In  the  same  case  It  was  held  that: 
"Pain  and  suffering  are  not  capable  of  being 
exactly  measured  by  an  eqnlvaleat  In  mon^y, 
and  they  have  no  mai^et  price.  The  questlra 
In  any  given  case  is  not  what  it  would  cost 
to  hire  some  one  to  undergo  the  measure  of 
pain,  alleged  to  have  been  suffered  by  the 
plaintiff,  but  what,  under  the  drcumstances^ 
should  be  allowed  the  plalntlfl,  In  addition  to 
the  other  items  of  danu^  to  which  he  is  en- 
titled. In  consideration  of  suffering  necessarily 
endured.  An  Instruction  that  leavoi  the  jury 
to  r^rd  pain  as  an  lndepend»it  Item  of 
damage  to  be  compensated  by  a  sum  of 
money  that  may  be  regarded  as  a  pecuolaiy 
eqnlvaleitt  Is  not  only  Inioact,  but  tt  Is 
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roneona."  Probably  the  most  Important  Item 
to  be  considered  In  a  case  like  the  one  now 
before  qa  relates  to  the  losa  of  earning  pow- 
er. It  la  not  uncommon  tor  Juror«  to  fliU 
into  grievous  error  In  aacertaJnIng  compensao 
tlon  for  SDcfa  losa.  For  Instance,  they  have 
frequently  awarded  to  the  Injured  party  such 
sum  aa  would  yMd  to  him,  at  6  per  cent  dar- 
ing his  lifetime,  an  annual  income  eqafvalent 
to  his  earnings  when  In  full  health  and  rigor. 
Ordinarily,  adequate  Instructions  on  this  point 
would  prevent  the  error,  although  they  were 
disregarded  In  TIete  t.  Traction  Co.,  168  Pa. 
St.  51G,  S2  Aa  S83.  In  the  case  at  bar  the 
I^ntllTs  counsel  In  their  ai^pimeDt  to  the 
jury  stated  that  tbelr  client,  previous  to  his 
Injury,  "had  been  earning  nine  hundred  and 
sixty  dollars  a  year,  and  that  this  was  equiv- 
alent to  the  Interest  upon  the  sum  of  sixteen 
thousand  dollars  at  six  per  cent,  per  annum, 
and  tbat  they  (the  Jury)  viete  at  liberty  to 
take  this  snggestloa  Into  consideration  in  ai^ 
riving  at  the  measure  of  compensation  due  to 
the  pla4at)£r  for  his  loss  of  earning  power." 
^e  learned  trial  Judge  did  not  note  this 
statement  in  bis  general  charge,  and  at  the 
oonclaglon  of  It  the  defendant's  coxinael  re- 
quested of  him  "exptldt  directions  to  the  Jury 
tiiat  the  measure  of  damages  set  forth  In  the 
statemoit  of  counsel  for  the  plalntlfT  was  not 
the  correct  measure  of  damages."  His  only 
answer  to  this  request  was  as  follows:  "The 
amount  stated  by  the  plalntUTs  counsel  In  his 
argument  to  the  Jury  Is  not  the  measure  at 
damages.  You  will  fcrilow.  In  estimating  tha 
damages,  the  rule  I  hsve  given  to  you.  Irre- 
spective of  the  dalm  made  by  counsel  for 
plaintiff."  Ttie  counsel  for  the  defendant  ex- 
cepted to  the  answer  upon  the  ground  of  Its 
Inadequacy,  and  at  his  instance  and  request 
the  exception  was  allowed,  and  bill  sealed  for 
the  defendant.  It  seems  to  us  that.  In  view 
of  the  evidence  in  the  ease,  and  the  circum- 
stances surrounding  it,  the  charge  to  the 
Jury  was  Inadeqnate,  and  especially  so  In 
that  part  of  It  which  related  to  the  plain- 
tlfTs  loss  of  earning  power.  A  decision  will 
therefore  be  rendered  accordingly.  Judgment 
reversed,  and  venire  Caehui  de  novo  awarded. 


(71  Vt.  28T) 

STAMDI8H  et  al.  t.  CllfX  OF  MONTFB- 

LISB  et  al. 

(Supieme  Court  of  Vermont.  Washington. 

April  2Q.  1809.) 

BiaHWATS— DAMAGES— PAICCRB  TO  FRSSBNT 
CLAIM. 

Where  one  having  notice  was  present  by 
counsel  at  the  hearings  of  commissioners  who 
laid  out  a  highirar  across  his  land,  and  bad 
ample  C4)portiinity  to  present  a  claim  for  dam- 
ages, but  neglected  to  do  so,  their  report  will  not 
be  recommitted  to  find  the  amount  to  which  he 
ii  entitled. 

Exceptions  from  Washington  county  court; 
Start,  Judge. 

Proceedings  by  W.  O.  Standlsb  and  others 
against  the  city  of  Montfwller  and  town  of 


Bco-Un  to  lay  out  a  highway.  From  a  Jndg- 
ment  ovamllng  a  motion  to  recommit  the  re- 
port <rf  the  commisstoners,  and  exceptions  to 
such  report,  and  accepting  the  same,  tte 
Mim^ieller  &  Wells  Blvw  Railroad  Oa^/aaj 
excepts.  Affinned. 

Fred  L.  Laird  and  T.  B.  Gordon,  for  po- 
titionets.  J.  P.  Lamson.  for  IfimtpeUer  * 
Wells  River  Ballntad. 

T7LBB.  J.  This  case  comes  here  upon  ex- 
ceptions by  the  Wells  Elver  Balhvad  Oomr 
pany  to  the  ruling  of  the  court  below  deny- 
ing its  motion  to  recommit  the  commission- 
ers^  report  to  the  overruling  of  Its  exceptions 
to  the  report,  and  to  the  acceptance  of  the 
same.  The  only  exception  Insisted  upon  In 
the  brief  and  argument  Is  that  to  the  refusal 
of  the  court  to  recommit  the  report  The 
commissioners,  after  a  full  hearing,  found  and 
reported  that  Hie  public  good  and  the  conven- 
ience and  necessity  of  Individuals  required 
the  laying  of  the  proposed  highway  across 
the  track  of  the  Wells  River  Railroad  Oom- 
pany,  and  they  ei^we^sed  the  opinion  that  it 
would  be  impracticable  to  build  the  highway 
under  the  ralbxMtd,  and  that  In  view  of  the 
difficulty  and  expense  of  constructing  an  over- 
grade  crossing,  such  a  crossing  was  not  re- 
quired. The  railroad  company  had  notice  of, 
and  was  present  by  its  counsel  at  the  hear- 
ings, and  had  ample  opportunity  to  present  Its 
claim  for  damages  to  the  commlsstonen. 
Without  deciding  what  damages.  If  any,  the 
railroad  company  might  have  recovered.  If  It 
had  presented  a  claim  therefor,  we  must  re- 
fuse to  order  the  report  recommitted,  for  the 
reason  that  the  cconpany  has  bad  Its  day  la 
court  Judgment  afflrmed. 


(71  Vt  SM)  . 

THORP  V.  WILBUR. 
(Supreme  Court  of  Vermont  Chlttendn. 
March  15,  1899.) 

BOMBSTBAD-BXBIHPTrONS— ABANDONMBNT  — 
RIGHTS  or  WIDOW— MORTGAGB. 
A  husband  built  a  store  on  the  comer  o( 
his  homestead  lot  ^Qd,  having  mortgaged  it 
without  his  wife's  Joining,  c^oTed  Into  the  sec- 
ond story,  which  he  occn^ed  as  a  homestead  till 
his  death,  renting  the  original  homestead,  with 
certain  reservations  as  to  use  of  the  cellar,  well 
flower  beds,  and  place  to  pile  wood.  la  fore- 
closure of  the  mortgage  it  was  held  Talid,  aa 
there  was  snfficient  of  me  old  homestead  remain- 
ing to  give  the  widow  the  whole  homestead  ex- 
emption. Held,  in  a  proceeding  In  probate  to 
set  off  the  homestead,  that  the  husband,  having 
mortgaged  the  store  before  using  it  as  a  home- 
stead, and  having  abandoned  the  other  home- 
stead, the  widow  had  a  right  of  homestead  In 
the  store  only  so  far  as  It  was  not  cut  off  1^  the 
foreclosure,  and  In  the  use  of  the  well,  flower 
beds,  etc..  reserved  in  the  old  homestead,  bat  not 
in  the  part  at  the  old  homestead  abandoned. 

Exceptions  from  Chittenden  county  court 
Action  by  Thomas  W.  Thorp,  executor, 
against  L.  F.  Wilbur,  executor.   There  was 
a  Judgment  for  plaintiff,  and  defendant  brings 
exceptions.  Reversed. 
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The  plaintiff  li  uncntor  of  i!ie  wfll  «t 
Homer  niompwHi,  ud  the  defendant  !■  exec- 
ntor  of  the  win  of  lAvlBa  A.  Thompeon,  wIO* 
ow  of  said  Homer.  April  2U  1887,  Benja* 
mln  Wheeler  and  wife  conv^ed  to  Homo; 
Thompson  premises  In  Jerlcbo,  having  a 
frontage  on  the  highway  of  ahout  11  rods, 
And  a  depth  of  about  6  rods,  with  a  dwelling 
house  thereon,  but  no  other  buildings.  Sep- 
tember 1,  1887,  said  Thompson  and  wife 
moved  into  said  dwelling  house,  and  occirpled 
the  same  aa  their  home  until  June  IS,  1892, 
using  In  connection  therewith  a  part  of  the 
lower  etory  of  a  tin  shop  which  had  been 
erected  In  the  rear  of  said  dwelling  house 
since  their  purchase  of  the  premises,  and 
also  using  certain  parcels  oi  land  hereafter 
described.  Shortly  after  the  purchase  of  the 
premises,  said  Homer  had  erected  thereon  a 
building,  the  lower  story  of  which  he  occu- 
pied as  a  store  until  bis  decease,  and  the 
upper  story  of  which  was  at  first  used  as  a 
public  hall.  A  little  later  be  erected  the  tin 
shop  before  mentioned,  and  still  later  trans- 
formed the  ball  Into  a  tenement  to  be  used 
as  a  dwelling  by  himself  and  wife,  and  on 
.Tune  13,  1882,  began  to  occupir  It  as  such, 
and  continued  to  reside  there  until  his  do* 
cease,  March  27,  1895,  and  his  wife  contin- 
ued to  reside  tbw  until  her  death,  June  16, 
1S86.  A  platform  extended  from  the  upper 
atoiy  of  the  tin  shop  to  the  tenement  over 
the  store,  and  was  used  aa  a  washhig  room  In 
connection  with  the  tenement  When  the 
family  moved  from  tfae  small  dwelling  house 
to  the  rooms  over  the  store,  the  house  was 
teased  to  a  tenant,  said  Thompson  reserving 
a  small  part  of  the  cellar  for  storage  pur- 
poses; also  a  small  piece  ctf  land,  directly  in 
fnmt  of  the  house,  for  a  flower  bed,  and  a 
small  piece  In  the  rear  of  the  house  for  flow- 
era  and  vegetables.  These  reservations  were 
kept  and  occupied  by  Thompson,  for  the  pur- 
poses stated,  until  his  deceased.  There  was 
also  a  well  between  the  dwelling  house  and 
tin  shop,  which  was  used  In  connection  with 
the  tenement  ^e  rest  of  the  premises  in 
the  Wheeler  purchase,  with  the  buildings  aft- 
erwards erected,  except  a  piece  of  land  used 
for  the  piling  of'  wood,  was  used  by  said 
Thompson  In  his  business.  January  3,  1888, 
Homer  Thompson  executed  his  sole  mort- 
gage deed  to  Thomaa  W.  Thorp  of  a  atrip 
of  land  63  feet  wide,  frmting  oa  said  high- 
way, and  extending  back  86  feet  on  the  east- 
erly dde  of  the  Wheeler  purchase,  iKlng  the 
land  upon  which  the  store  was  erected.  The 
mortgage  described  the  premises  as  bounded 
on  the  westerly  side  by  Thompson's  home- 
stead, and  the  premises  dahned  to  within  a 
few  Inches  of  the  said  small  dw^Ing  house 
and  tin  shop,  but  were  not  separated  from 
the  same  by  any  fenoe  or  other  barrier,  and 
did  not  cover  'the  well  or  lands  used  as  flow- 
er beds  and  garden.  The  county  court  com- 
missioners found  from  the  foregoing  facta 
that  after  the  removal  from  the  dwelling 
honse  to  the  tenement  over  the  store,  the  up- 


per put  of  tto  tin  AoDt  the  vdl  tbo  partof 
ttM  ediar  under  fhe  dwdllng  fcom.  tiie  lands 
in  front  and  rear  of  tbo  aame  used  fbr  rais- 
ing flowers  and  vegetables,  and  small  xdaces 
in  the  rear  of  tbo  lot  used  for  piling  wood, 
were,  in  oonnoctton  with  the  tenement  over 
the  store,  used,  occopled,  and  kept  by  the  said 
Thompson  and  his  wife  In  tbelr  lifetime  and 
at  their  decease  as  a  homestead.  At  the 
March  term,  1886,  said  mortgage,  having 
been  assigned  to  W.  B.  Thorp,  was  toredoo- 
ed,  and  the  platotlff,  as  ezeentor  of  Homer, 
and  tfae  said  Lovisa  A.  Thompson,  were  made 
defendants.  On  the  18th  day  of  Vebmaiy 
previous,  said  Lovisa  had  brought  her  peti- 
tion to  the  probate  court  to  have  her  home- 
stead set  out  from  tfae  premises  covered  by 
the  Wheeler  pnrchaaa.  Said  fundosnre 
case^  as  finally  determined,  is  reported  in  70 
Vt  47,  38  AtL  21S.  The  petition  of  the  said 
Lovisa  was  granted  by  fhe  probate  court 
and  commissioners  were  ap]><^ted,  who  ap- 
praised and  set  off  as  her  homestead  tfae 
tenement  over  tfae  store,  the  zoom  over  ttie 
tin  shoj^  the  right  to  take  water  from  the 
w^  and  certain  ottter  righto  and  privileges 
In  connection  with  aald  pranlaes,  firom  wfaiefa 
proceedings  the  plaintiff  her^  ^^aled. 
The  county  court  commissioners  found  that 
fnmi  and  after  said  ISth  day  of  Jnue^  1S82, 
said  mortgaged  premises  were  never  wmth 
more  than  the  Incnmbrance,  and,  in  view  of 
the  facto  above  set  forth,  reported  that  tlie 
estate  of  said  Lovtaa  Is  entitled  to  a  home- 
stead In  the  Wheeler  premlsn.  and  set  forth 
the  same  by  metes  and  boundi  to  a  portton 
of  the  premises  not  included  in  the  mortgage. 

W.  L.  Burnap  and  J.  J.  Monahan,  tor  plain- 
tiff.  L.  F.  WUbur.  for  defeudaut. 

ROWELU  J.  A  homestead  conststo  of  a 
dwelling  bouse,  outbuildings,  and  the  land 
used  in  connection  therewith,  not  exceedtog 
$500  In  value,  used  or  kept  as  a  homestead. 
When  Thompson  moved  into  the  roonu  over 
the  store,  which  he  finished  for  the  pozpose 
of  living  to  hImseU.  he  rented  the  little  house 
that  he  had  been  living  In,  reserving  a  small 
part  of  the  cellar  for  storage  purposes,  a  small 
piece  of  land  in  front  of  the  house  for  a  flow- 
er bed,  and  a  small  piece  to  tbe  rear  for 
flowers  and  vegetables.  The  commlsritHiers 
find  that  after  moving  toto  the  store,  to  June, 
1892,  said  rooms,  in  connection  with  a  portion 
of  the  npper  part  of  the  tin  Shop,  the  well  be- 
tween the  tto  shop  and  the  Httie  house,  said 
reservations,  and  certain  small  pieces  of  land 
in  the  rear  of  the  tin  shop,  that  were  used 
for  piling  wood,  were  used,  occupied,  and 
kept  by  Thominon  and  his  wife  as  a  taome- 
stcad  untn  he  died,  in  Sfarch,  1895,  and  there- 
after by  her  tiU  she  died,  in  Jnne.  1806.  The 
rest  of  the  premises,  they  flnd,  with  the  build- 
ings thRt  Thompeon  erected  thereon,  were 
used  by  him  to  his  bustoesa  It  being  found 
that  said  reservations  were  kept  and  used  as 
aforesaid  during  all  the  time  Thompson  and 


Digitized  by  Google 


vt) 


A17BBBW8  T.  SABOBKT'S  ESTATE. 


841 


bl8  wife  llTed  orer  the  store,  we  tnfer  that 
the  little  house  was*  rented  all  that  time. 
TbSa  fact,  and  ttie  fact  that  the  rooms  orw 
the  store  were  nsed  and  kept  aa  a  homestead, 
oooclualTely  abow  that  the  little  honse  was 
abandoned  as  a  dwelling  house,  and  that 
thereafter  It  was  nelthei'  nsed  hor  k^t  as  a 
part  of  the  homestead,  bnt  only  for  the  pur- 
pose of  renting.  It  can,  therefore,  constitute 
no  port  of  the  homestead.  Bugbee  r.  Bemls, 
00  yt  216.  Nor,  tov  the  same  reason,  can  the 
land  rented  with  It,  If  any  there  was,— whidi 
does  not  appear,— tiiongh  It  would  seem  that 
there  was  some,  for  otherwise  there  w&s  no 
need  of  reserrlng  any  in  the  lease.  "Hie 
dwelling  bouse,  then,  being  In  the  store  build- 
ing, the  bomestead  right  centered  there,  and. 
when  the  decree  of  foreclosure  became  abso- 
lute, that  part  ot  the  right— which  was  of 
nominal  ralne  only,  as  the  mortgage  debt  was 
more  than  the  ralue  of  the  land— was  lost, 
learlng  nothing  to  satisfy  the  rest  of  the 
right  except  what  there  was  of  the  homestead 
In  that  portion  of  the  premises  not  coTered 
by  Uie  mortgage.  Now,  we  have  seen  that 
what  was  rented  of  that  portion  constltnted 
no  part  of  the  homestead.  Nor  did  what 
Thompson  used  of  It  In  his  business,  because 
he  nelthtf  nsed  nor  kept  It  aa  a  bomestead; 
for  when  the  commissioners  And  specifically 
what  of  that  portion  he  did  use  and  ke^  as 
a  homestead,  and  do  not  Include  what  be 
used  In  bis  business,  they,  by  necessary  Im- 
plication, find  that  he  did  not  use  nor  keep 
that  part  as  a  homestead,  and  did  not  intend 
It  to  be  a  part  of  his  homestead.  Whether 
premises  are  so  used,  or  kept  as  to  constitute 
a  homestead  Is  largely  determined  by  the  In- 
tention of  the  homesteader.  Wfalteman  v. 
Field,  53  Vt  554;  Thorp  v.  Thorp,  70  Vt.,  at 
page  50,  89  Atl.  245.  And  whether  they  are  so 
used  or  kept  Is  a  tect  to  be  established  by  the 
party  claiming  the  right  Jtuss  t.  Henry's 
Estate,  68  Vt  888,  3  Atl.  401;  Thorp  t. 
Tborp,  70  Vt.,  at  page  50,  39  AtL  245.  Here 
the  party  claiming  has  failed  to  establish  the 
right  In  the  rented  pwtlon  of  tbe  premises 
not  covered  by  tbe  mortgage,  and  in  th^  part 
that  was  used  by  the  homesteader  In  his 
business;  bnt  in  the  rest  of  the  unincumbered 
part  of  tbe  premises  he  has  established  tbe 
right,  and  therefore  is  entitled  to  have  that 
part  set  out  to  bfm  accordingly. 

The  judgment  of  tbe  probate  court  that  tbe 
widow  was  entitled  to  a  bomestead  does  not 
affect  this  question,  though  not  appealed 
frmn,  for  that  adjudication  was  based  upon 
tbe  case  by  her  petition  to  have  a  homestead 
set  out  to  her,  and  was  simply  a  decision 
that,  upon  the  facts  alleged,  she  was  entitled 
to  a  bomestead. 

The  county  court  adjudged  to  the  defend- 
ant who  is  the  personal  representative  of  the 
widow,  the  bomestead  set  out  by  tbe  commls- 
•kmws  appointed  by  tbe  probate  court,  as  far 
as  tbe  same  had  not  been  extinguished  by 
the  decree  of  foreclosure.  This  gives  the  de- 
fendant less  than  the  county  court  commis- 


sioners have  found  was  used,  occupied,  and 
kept  aa  a  homestead  In  the  unincumbered 
part  of  the  premises.  Therefore  that  judg- 
ment Is  reversed,  and  jtidgment  that  the  de- 
fendant Is  entitled  to  have  set  out  to  him  aU 
that  the  county  court  commissioners  have 
found  was  thus  used,  occupied,  and  kept,  as 
shown  by  their  report  Let  tbe  defendant  re- 
cover his  costs  In  this  court,  but  not  below, 
fcH>  sudi  was  the  judgment  there.  Let  this 
judgment  be  eertlfled  to  the  probate  court 


Cn  vt  SBT) 

ANDBBWS  V.  SABOISNT'S  B8TATB. 
(Bqprane  Court  of  Vermont   Bntland.  Feb. 

17,  1809.) 

WILLS-Uro  aSTATBS-COHDinONAL  UMITA- 

TI0N8. 

Testator  beaueathed  $500  to  each  of  three 
daughters,  payRble  in  eight  years  by  the  residu- 
ary lecatee;  but  If  either  should  die  childless, 
her  lesacy  was  to  be  divided  between  the  snr^ 
vivors.  Held,  that  death  wUhin  the  eight  years 
was  contemplated. 

Exceptions  from  Butland  county  court; 
Start  Judge. 

Action  by  Lncy  Jane  Andrews  against  Uary 
Adq  Sargent's  estate^  There  warn  a  Judgment 

afflrmlDg  the  decree  of  the  probate  court,  and 
idalntia  excepts.  Affirmed. 

Glauses  6  and  6  of  the  wlU  read  as  follows: 
"<fi>  I  give  and  devise  to  my  daughters,  Maxy 
Ann,  Lucy  Jane,  and  Clarissa  B.,  above  nam- 
ed, the  snm  of  I&00.00  ea^  payable  by  my 
residuary  legatee  hereinafter  immed,  Uk  the 
following  manner,  to  wit:  Tbe  Btnn  of 
$160.00  each  In  furniture,  or  a  cow  and  ten 
sheep,  all  at  cash  price,  any  time,  npon  rea- 
sonable notice,  when  they  or  either  of  them 
should  marry,  and  the  balance,  or  the  sum  ot 
$360.00  each,  p^able  in  eight  years  from 
this  date;  and.  In  case  all  or  either  of  them 
should  not  marry  within  the  time  of  eight 
years,  as  above,  the  whole  sum  shall  be  pay- 
able at  the  end  of  said  period  In  cash.  (6)  It 
Is  my  will  that  If  either  of  my  daughters 
should  decease,  leaving  no  helre,  that  tii^ 
legacy  above  named  should  be  dtrlded-among 
Boch  of  them  as  shall  survive." 

B.  J.  Ormsbee  and  J.  0.  Baker,  for  plalur 
tllL  Charles  L.  Howe  and  Butler  ft  Molo- 
ney, for  defendant 

TAFT,  C.  J.  The  question  before  us  arises 
upon  the  construction  of  the  will  of  David 
Bicbardson,  dated  in  February,  1847.  He 
died  In  August  following,  and  soon  after^ 
wards  his  will  was  duly  proved.  He  gave 
each  of  his  three  daughters,  Mary  Ann,  Lacy 
Jane,  and  Clarissa  B.,  In  case  she  married 
within  eight  years  from  tbe  date  of  the  will, 
$150  In  certain  personal  property,  but  If  not 
married  within  that  time,  he  gave  her  $500, 
payable  in  cash  at  tbe  end  of  that  period, 
with  this  proviso:  "(6)  It  Is  my  will  that  If 
either  of  my  daughters  should  decease,  leav- 
Uig  no  heirs,  that  their  legacy  above  named 
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■bould  be  divided  among  micb  of  them  u 
Bball  sorrlve."  It  Ib  agreed  the  word  "heirs" 
Bball  be  construed  aa  "chlldreo."  Mary  Add 
married  Junla  Sargent  at  about  1862,  and 
died  In  April,  1886,  never  having  had  chil- 
dren. Clarissa  B.  died  prior  to  the  decease  ot 
Mary  Ann.  Lucy  Jane  survives,  and  as  sncb 
survivor  claimed  the  (600  legacy  which  Mary 
Ann  received  in  1882,  and  which  she,  during 
her  life,  kept  intact.  If  Lucy  Jane  ia  not  en- 
titled to  It,  it  passed,  under  the  laws  of  this 
state,  to  Jnnla  Sargent,  the  husband  of  Mary 
AniL  The  proviso  In  the  will  did  not  create 
a  condition,  for  upon  a  condition  there  can 
be  no  gift  over  to  a  third  person.  Oondltlona 
can  only  be  reserved  for  the  benefit  ot  the 
grantor  and  his  heirs.  A  stranger  cannot 
take  advantage  of  the  breach  of  them.  4 
Kent,  Comm.  127.  The  proviso  created  a  con- 
ditional limitation,— a  term  used  in  the  sense 
of  a  shifting  executory  bequest,  the  effect  of 
which  Is  to  cut  short  an  estate  previously 
treated,  and  substitute  another  In  Its  stead. 
4  Kent.  Comm.  (14tfa.  Ed.)  128,  note  a;  Gray, 
Reatr.  Allen.  (2d  Ed.)  $  22,  note  I.  Thus  by 
the  -will  the  bequest  Is  to  Mary  Ann,  but,  if 
she  dies  unmarried,  her  estate  Is  cut  short, 
and  shifted  to  the  survivor  or  mrvlvors.  One 
estate  Is  cut  short  and  another  substituted  in 
Its  place.  The  Important  question  is,  to  what 
time  did  the  testator  refer  In  the  clause,  "If 
either  of  my  daughters  should  decease,  leav- 
ing no  heirs  [children]."  etc.  Was  It  the 
time  the  legacies  were  payable,  or  at  some 
indefinite  time  thereafter?  The  estate  vested 
In  Interest  upon  the  death  of  the  testator, 
subject  to  be  devested  In  case  the  legatee 
died,  leaving  no  children,  before  the  elgbt 
years  elapsed;  that  t)elng  the  time  when  the 
legacy  became  payable.  We  hold  that  the 
words  in  the  proviso,  "if  either  of  my  daugh- 
ters should  decease,  leaving  no  heirs  [dUl* 
dren]."  etc.,  refer  to  the  time  when  the  leg- 
acies became  due, — when  they  vested  in  pos- 
session, at  the  eviration  ot  eight  years  from 
the  date  of  the  wllL  Such  was  the  manifest 
Intent  ot  the  testator.  The  language  of  the 
sixth  clause  Indicates  such  Intent:  "It  is  my 
will  that  If  either  of  my  daughters  should 
decease,  leaving  no  heirs  [children],  that 
tbelr  legacy  above  named  should  be  divided 
among  such  of  them  as  ahall  survive."  It 
Is  a  dlnct  reference  to  the  time  the  bequests 
become  payable.  There  Is  nothing  In  the  will 
to  indicate  an  Intent  to  create  a  life  estate 
In  the  $500  In  thoae  dying  leaving  no  chil- 
dren. It  Is  natural  to  suppose  the  testator 
Intended  a  benefit  to  those  rearing  children. 
Two  of  the  daughters  might  have  reared 
large  families,  but  If  they  survived  their  chil- 
dren, and  died  before  the  third  sister,  who 
may  have  remained  unmarried,  the  latter 
would  take  the  legacies  of  the  mothers,  and 
the  whole  fund  pass  to  the  childless.  The 
manifest  Intent  of  the  testator  was  that  at 
the  end  of  the  eight  years  the  three  legacies 
of  11,500  should  be  divided  among  the  sur- 


vivors of  the  three  daughters,  in  case  the  de- 
ceased left  no  child resL  The  record  dls- 
doses  the  fact  that  the  testator  had  three 
daughters  and  two  sons;  and  It  is  fair  to 
Infer  from  the  facts  stated  that  the  sons  took 
the  estate,  valued  at  more  than  $10,000,  and 
paid  the  legacies  due  the  daughters,  viz.  tiie 
$1,600.  Is  it  probable  the  testator  would 
give  bis  daughters  the  small  legacy  apedfled, 
and  limit  tbelr  Interest  to  life  estates,  unless 
they,  at  the  end  of  what  might  be  a  long 
life,  had  children  sorvlvlng  them?  We  think 
not.  It  was  for  the  reason  of  supporting  the 
will  of  the  testator  that  executor;  devises  or 
bequests  were  Instltiited.;  for  when  it  wa» 
evident  that  the  testator  Intended  a  contin- 
gent ronalnder,  and  when  It  could  not  oper- 
ate as  such  by  the  rules  of  law,  the  limita- 
tion was  then,  out  of  the  indulgence  to  wills, 
held  to  be  good  as  an  executory  devise  or  be- 
quest. 4  Kent,  Oomm.  2G1.  Judgment  af- 
firmed, and  ordered  cmtifled  to  ttie  probate- 
court 

(71  vt  JMl- 
Kb  i»  asan^  will  et  aL 
(Supreme  Court  of  Vermont.    Windsor.  Feb. 

8.  iseo!) 

WUiXiS— TBSTAMSMTART  CAPACITT— PROBATB. 
-CONSTRUCTION  OF  WILL  ON  APPEAL 
TO  COUNTY  COURT. 

1.  If  a  testator  has  an  insane  delusion  In  re- 
spect to  one  of  his  children,  or  othn  natural  aih 
ject  of  his  boanty,  and  the  instrument  presented 
for  probate  as  Us  wlD  is  tainted  with  soch  Id- 
sane  delusion.  It  la  void,  notwithstandlDg  he  may 
hare  had  capacity  to  trade  and  do  all  alnds  of 
business  not  involving  such  deloaion. 

2.  The  conntj  court  cannot  couBtme  a  win  on 
appeal  from  a  decree  of  the  probate  court  admit- 
ting it  to  probate. 

Exceptions  from  Windsor  county  court 
Contest  of  proceedings  to  probate  will  of 
EUen  B.  Segur  by  Wlllard  B.  Segur.   Prom  a 
decree  in  favor  of  proponent,  contestant  ex- 
cepted.  Judgment  reversed. 

This  was  an  appeal  from  a  decree  of  the- 
probate  court  for  the  district  of  Hartford  al- 
lowing an  inatrtuuent  as  the  last  will  of 
EUen  B.  Segur.  The  ai^Uant  objected  upon 
four  grounds:  (1)  Defective  execution;  (2)  in- 
capacity; (3)  undue  Influence;  and  (4)  that 
one  clause  of  the  Instrument  was  against  pub- 
lic policy.  The  proponent  traversed  the  fliat 
three  pleas,  and  filed  a  general  d^nrrer  to 
the  fourth.  The  court  ruled  that  matters  In- 
volved in  the  fourth  plea  should  be  deter- 
mined by  the  court  after  the  verdict  on  the 
first  three  pleas.  Tiie  trial  then  proceeded-^ 
on  the  first  three  pleas,  and  a  verdict  was  re- 
turned allowing  the  will.  After  verdict  the 
court  heard  the  questions  arising  under  the 
fourth  plea  and  tiie  demurrer  thereto,  and 
sustained  the  demurrer,  and  adjudged  said 
fourth  plea  InsufBcIoit  In  that  the  clause 
referred  to  therein  was  not  Illegal  oc  void  as- 
against  public  policy;  to  which  ruling  tbe- 
cfHitestant  excepted. 
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W.  B.  Jotmson  and  Wm.  Batchelder,  for 
cooteBtaat  Huaton  &  Stlckney,  foe  propo- 
nent 

THOMPSON,  J.  One  iBBue  on  the  trial  be- 
low wu  whether  Ellen  B.  Segur,  the  test&- 
trix,  was  of  sound  mind  at  the  time  she  ex- 
ecuted the  win  In  qneBtlML  The  evidence  of 
the  contestant  tended  to  proTe  that  she  was 
subject  to  insane  delnaloos  as  to  her  acquain- 
tances, friends,  and  relatiTes,  and  tbat  at 
such  times  she  was  nnahle  to  Judge  sanely  In 
relation  to  the  persons  in  respect  to  whom 
she  held  such  delusions,  and  that  she  was  la- 
boring under  snch  an  Insane  delusion  In  re- 
gard to  her  son,  the  contestant,  at  the  time 
she  executed  the  will  sought  to  be  estali^sh- 
ed.  On  thJs  branch  of  the  case  the  Jnry  wtte 
Instructed,  among  other  things*  as  follows: 
"Take  the  witnesses  of  the  contestant  or  the 
witnesses  of  the  proponent,  an^  of  them, 
would  they  have  been  at  a  loss  to  bare  dealt 
with  ber  In  regard  to  this  property  on  the 
occaslMi  she  made  this  will,  under  the  cir- 
cumstances that  she  made  it?  That  is  a  good 
way  to  test  whether,  from  all  their  testimony, 
and  their  Judgment  on  It,  where  they  give 
their  Judgment;  that  Is,  whether  she  was 
capable,  competent  or  not  competent,  sound 
or  unsound,  testate  or  Intestate.  It  is  a  good 
way  to  test  their  acts  In  comparison  with 
what  they  say  they  coifsider  her  condition." 
It  must  be  taken  that  the  testimony  referred 
to  In  this  Instruction  was  relevant  to  the  issue 
as  to  the  wlU  being  the  product  of  an  insane 
delusion  of  the  testatrix  In  respect  to  the 
contestant  By  this  Instruction,  the  Jury 
must  have  understood  that,  If  the  witnesses 
c<«isldered  the  testatrix  to  be  of  such  mental 
capacity  tbat  they  would  have  dealt  with  her 
In  regard  to  tbe  property,  then  their  testi- 
mony bad  no  tendency  to  prove  that  she  was 
labiuing  under  an  insane  delusion  as  to  the 
ctmtestant,  and  that  the  will  in  question  was 
the  product  of  such  delusion. 

EMdence  of  delusions  is  not  necessarily 
conntervalled  by  evidence  of  business  capac- 
ity as  to  ordinary  business  transactions. 
The  fact  that  a  man  Is  capable  of  transact- 
ing business,  whatever  its  extent,  or  however 
complicated  It  may  be,  and  however  consid- 
erable the  powers  of  Intellect  It  may  require, 
does  not  exclude  the  Idea  of  bis  being  of  un- 
•onnd  mind.  1  Olevenger,  Med.  Jur.  Insau, 
297;  Morse  v.  Scott,  4  Dem.  Sur.  607;  Smee 
V.  Smee,  5  Piob.  DIv.  84;  Manley's  Ex'r  v. 
Staples.  66  Vt  870,  26  Aa  680;  Fraser  v. 
Joinison.  42  Mich.  231,  3  N.  W.  882;  Blvard 
V.  Blvard  (Mich.;  1806)  66  N.  W.  681;  Taw- 
ney  t.  Long,  76  Pa.  St  106;  Taylor  v.  Trich, 
166  Pa.  SL  586^  80  Aa  1053.  44  Am.  St  Rep. 
079.  and  notev  To  have  the  capacity  to  make 
a  win,  a  man  must  be  able  to  know  tbe  num- 
ber ot  his  children  or  others  deiiendent  upon 
his  bounty,  their  deserts  with  reference  to 
conduct  and  capacity  as  well  as  need,  and 
what  he  has  bef(»e  done  for  them  relatively 
to  ead  other,  and  the  amount  and  condition 


ot  his  property.  Ccmverse  v.  Converse,  il 
Tt  168.  If  he  has  an  insane  delusion  in  re- 
spect to  one  of  his  children  or  other  natural 
object  of  his  bounty,  and  the  instrument  pre- 
sented for  probate  Is  tbe  product  of  such  In- 
sane delusion,  it  is  v(rid,  because  he  has  not 
tbe  testamentary  capacity  the  law  requires; 
and  this  is  so  notwitbstdndlng  he  may  tiave 
bad  capacity  to  trade  and  do  all  kinds  oi 
business  not  Involving  such  delusion.  11  Am. 
A  Bug.  Enc  Law,  164;  Tawney  v.  Ixmg,  76 
Pa.  St  106;  Taylor  v.  Tricb,  165  Pa.  St  SSd, 
30  Aa  1(K^  44  Am.  St  Rep.  679.  and  note; 
Lucas  V.  ParB(HU,  24  Ga.  640;  1  Redf.  Wills 
<3d  Bd.)  69;  Society  v.  Hopper,  33  N.  T.  819. 
Tbe  witnesses  may  have  considered  tbe  tes- 
tatrix competent  to  deal  with  them  in  respect 
to  ber  property  at  tbe  time  she  executed  the 
will,  and  yet  have  truthfully  testified  tbat  she 
was  then  possessed  of  an  Insane  delusion  as 
to  tbe  contestant  and  their  testimony  tended 
to  prove  such  delusion,  although  they  would 
have  dealt  with  her.  Hence,  viewed  in  this 
aspect  of  the  case,  this  Instruction  was  aero- 
neons.  If  it  Is  construed  as  giving  a  test 
by  which  the  Jury  could  determine  wlietber 
the  testatrix  was  under  an  Insane  delusion  as 
to  the  contestant  and  whether  the  will  was 
the  product  of  such  delusion,  it  follows,  from 
what  has  akeady  been  said,  that  it  Is  also 
erroneous. 

The  construction  of  tbe  alleged  will  was 
not  before  the  county  court  and  consequently 
is  not  before  this  court  If  the  proposed  Id- 
strument  Is  established  as  the  last  will  and 
testament  ot  the  testatrix,  its  construction 
vrill  properly  come  before  the  probate  court 
when  ber  estate  Is  distributed  by  it  under  tbe 
will,  or  whffli  some  question  arises  In  tbat 
court  regarding  its  construction.  Judgment 
reversed,  and  cause  remanded  for  a  new  trial 


(n  vt.  266) 

KENT  V.  VILLAQB  OK  ENOSBURG  FALLS. 

KENDALL  v.  SAME. 

(Supreme  Court  of  Vermont    BVanklln.  Feb. 
11.  1800.) 

mmiCIPAI.  CORPORATIONS-^SWllR  ASSB8S- 
MBNTB— AUTHORITY  OF  VILLAOB  TRUSTBES- 
CHARTBR  FROVISION8-8UFFICIBNCT  OF  PE- 
TITION. 

1.  Under  a  village  charter  authorlziiig  its  tnu- 
tees,  OD  writtMi  application  of  five  or  more  free- 
holders and  voters,  to  .construct  sewers  when  the 
public  beslth  or  convenience  requires  it  and  to 
assess  abutting  lots  benefited  thereby,  the  ques- 
tion whether  the  puUic  health  or  convenience 
requires  the  work  to  be  done  is  a  Jurisdictional 
fact  which  must  afflrmatively  appear  to  have 
been  fonnd  by  them  before  they  can  legally  pro- 
ceed with  the  work  and  make  assessments  there- 
for. 

2.  TJnder  a  village  charter  authorizing  Its  trus- 
tees to  construct  sewers  on  written  appllcatloD 
of  five  or  more  freeholders  and  legal  voters,  a 
petition  for  the  construction  of  a  sewer  is  iosaf- 
Scient,  unless  it  sbows  on  its  face  that  tbe  requi- 
site cumber  of  signers  were  freeholders  and  legal 
voters. 

Exceptions  fR»a  FrankUn  county  oonrL 
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U.  A.  Kent  azid  another  appealed  from  aew- 
er  aaaenmeDta  made  by  tbe  trmteea  of  llie 
Tillage  of  EiDosbarg  Falls  under  Acta  1892, 
No.  US.  Heard  on  eommUMlonoB'  report 
From  a  Jodgment  diamlaalnff  appeal,  petition* 
era  except  Beroraed. 

Bmmett  McFeeters  and  Farrlngton  &  Port, 
tor  petitioners.  WUam  A  Hall,  for  defend- 
ant 

ROWBSLL,  J.  Ttaeie  are  appeals  from  sew- 
er aaaeaementa  t>7  tibe  trustees  of  the  defend- 
ant Tillage.  Hie  primary  question  la  one 
Jnrlsdlctlon,  whlcb  can  be  properly  ralaed  on 
these  aKieals.  Boyden  t.  Tillage  of  BratOe- 
boro.  <»  Vt  fi04»  27  Atl.  164.  The  defend- 
anf  a  charter  anthorlaea  tta  tnuteea,  on  the 
application  In  writing  of  ftre  or  nH«e  free- 
boIderB  and  lawful  TOtns  ot  the  Tillage,  to 
make  and  maintain  common  sewers,  when 
(he  public  health  or  coUToilaice  requires  their 
construction,  and  to  aasesa  abutting  landown- 
ers benefited  thereby.  This  makes  the  ques- 
tion of  whether  the  public  health  or  cottTon- 
lence  requires  the  conatrdctlon  of  a  sewer 
a  Jurisdictional  fact  ft&d  the  establlahmmt 
of  it  by  the  tmsteea  themselrai  la  necessary 
In  order  to  confer  jurlBdlcti<»it  and  to  mable 
tiiem  to  act  legally  In  the  cfmciete  case. 
NOW,  It  does  not  afflnnatlrely  appear  In  these 
cases  that  tbe  trustees  found  that  tact;  but 
the  Tillage  claims  that  It  most  be  taken  that 
they  did  find  it  because  they  roted  to  grant 
tiie  prayer  of  the  petition  asking  for  tbe  sew- 
er, and  proceeded  to  construct  it  accordingly. 
But  ae  this  la  a  sesrions  proceeding,  the  ex- 
ercise of  Jurisdiction  does  not  imply  a  pKvi- 
oua  ascertainment  of  the  facts  necessary  to 
confer  it.  Nothing  is  presumed  bi  taTW  of 
the  Jurisdiction  of  boards  and  Inferior  courts 
exerclBlDg  special  and  limited  statutory  pow- 
ers not  according  to  tlie  course  of  the  com- 
mon law,  but  the  facts  that  confer  Jurisdic- 
tion must  affirmatirely  appear.  This  has  oft- 
en been  held  in  this  state.  Bates  v.  Hazel- 
tfne.  1  Vt  81;  Barrett  v.  Crane,  16  Vt  246; 
Hewes  T.  Town  of  Andover,.Id.  SIO.  And  the 
rule  is  the  same  elsewhere,  with  some  excep- 
tions. 12  Enc.  PL  &  Prac.  176,  212.  213;  1 
Smith,  Lead.  C3a8.  816;  2  Wbart  Et.  1308; 
Carratt  t.  Morley,  1  Q.  B.  18.  If  the  rule 
were  not  bo,  there  would  be  no  distinction 
between  inferior  tribunals  and  courts  of  gen- 
eral Jurisdiction;  (or,  when  it  is  shown  that 
an  Inferior  tribunal  had  Jurisdiction,  the  max- 
im that  all  acts  are  presumed  to  bare  been 
rightly  and  regularly  done  applies  to  It  tbe 
same  as  to  a  court  of  general  Jurisdiction.  12 
Enc.  PL  &  Prac.  201,  202;  1  Smith,  Lead. 
Cas.  817.  The  finding  by  the  commissioners 
appointed  by  the  county  court  that  said  Juris- 
dictional fact  existed  Is  of  no  avalL  because, 
as  we  hare  said,  it  was  for  the  trustees  to 
find  that  fact 

The  petition  herein  Is  not  good,  as  It  does 
not  show  on  its  face  that  the  requisite  num- 
ber, nor  Indeed  any,  of  tbe  signers  thereof 
wet*  freeholders  aiul  legal  Toteis  of  tbe  tU- 


lege.  Ibla  it  ahould  show,  as  tbooe  are  nec- 
essary jnzladlctlonal  facts;  and  In  eeaelons 

proceedings,  of  which  this  la  one,  Jarledlctton 
must  awear  on  th%  eaoe  of  the  record. 
Hewee  t.  Town  of  AndoTer;  10  Vt  610;  and 
see  Hnc,  PL  &  Fzac.  177,  17&  It  Is  unnec- 
essary to  ecm^der  wbetber  the  potion  is 
amendaMe  in  .  this  respect  ae  the  other  ques- 
tkm  la  ffttal  to  fiie  Judgments  bdow.  Judg- 
ments  reversed,  asseasoients  annulled  and  set 
aside,  and  Jndgmant  for  the  petlttmierB  to  re- 
corer  their  costs  in  this  court  and  the  court 
below. 


(71  Vt  M7) 

FABBAB  et  aL  V.  POWELL  et  bI. 
<Supr«ne  Court  of  Vermont    FrankUn.  Feb. 

8,  ifieo.) 

■QDirr— PLBADINO  —  BBPAXUTB  CAUSBS— AS- 
SIGN HE  NT-CONSENT  OP  CRGDITOB^ 
BLBCTION  OF  RBHEDISS. 

1.  Where  the  general  right  claimed  bj  a  bill 
Is  an  accounting  by  assignees  of  tbe  property  a»- 
idsned  them,  and  there  are  seveial  other  rights 
claimed,  but  none  of  a  different  nature,  the  bill 
Is  not  multifarious. 

2.  An  assignment  for  tbe  benefit  of  creditors  Is 
invalid,  eitlier  under  the  statutes  or  at  common 
law,  if  the  assignee  Is  a  creditor  of  the  assignor, 
unless  the  other  creditors  assent  thereto. 

8.  Where  creditors  elect  to  treat  an  assignment 
as  Invalid,  and  bring  suit  against  the  assignor, 
and  attach  the  property  asugned,  they  cannot 
afterwards  maintain  a  oill  in  equity  calling  for 
an  accounting  bj  tbe  assignees. 

Appeal  bi  dianc^.  Franklin  county. 

BUI  by  Farrar,  Burt  &  Co.  against  B.  H. 
Powell  and  others  for  an  accounting.  From 
a  decree  sustaining  demurrer  and  dismlsting 
the  bllL  the  orators  appeaL  AflOrmed. 

The  bUl  alleged  that  in  18&1  defendant 
GkKMlspeed  was  bi  embarrassed  circumstan- 
cee,  and  unable  to  meet  bis  obligations  as 
they  fell  dne;  that  It  was  bdieved  by  hbn 
and  bis  creditors  that  his  property,  If  Judi- 
ciously managed  and  disposed  of,  could  be 
made  to  pay  bis  debts;  that  an  agreement 
was  accordingly  made  between  Groodspeed 
and  bis  creditors,  Including  tbe  orators,  that 
all  of  his  assets  should  be  assigned  to  three 
disinterested,  capaUe,  and  honest  persona,  to 
be  disposed  of  for  the  benefit  of  the  creditors 
under  and  by  virtue  of  chapter  94  of  the  Re- 
vised Laws  of  this  state;  that  the  orators, 
relying  upon  said  agreement  forbore  tbe  cot 
lection  of  their  debts  in  the  ordinary  man- 
ner; that  after  the  making  of  said  agree- 
ment Ooodspeed,  without  the  knowledge  or 
consent  of  the  orators  or  any  of  hU  creditors, 
made  an  assignment  for  tbe  benefit  of  bis 
creditora  to  defendants  PoweU,  Robb,  and 
Lambert  who  were  themselves  creditors, 
and  who  in  the  first  Instance  attempted  to 
carry  out  the  provisions  of  the  aforesaid 
agreement  by  complying  with  said  chapter 
84,  and  agreeing  to  faithfully  perform  said 
agreement  and  took  possession  of  tbe  prop- 
er^ assigned;  that  (}oodQ»eed,  In  selecting 
the  defendants  PoweU,  Robb,  and  Lambert 
Tlolated  bis  agreement,  in  that  be  did  not 
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select  three  discn.'et,  hoaest,  and  disinterest- 
ed persons,  Inasmucli  as  said  defendantB,  }»• 
Ing  creditors,  were  Interested,  and  legally  dls- 
quallfled  to  perform  the  tmst;  tbaX  Oood* 
speed  did  not  convey  to  said  assignees  all  of 
his  property,  and  that  defendants  PoweU, 
Robb,  and  Lambert  did  not  keep  their  said 
agreement,  did  not  file  a  true  list  of  property 
and  schedole  of  the  creditors,  but  disregard- 
ed th^  duties  and  obligatlonB  to  tbe  prop- 
er^, and  converted  the  same  to  their  own 
use,  and  finally  distributed  the  property 
among  themselves,  and  refused  to  account  In 
accordance  with  the  provisions  of  said  chai>- 
ter;  that  the  orators  did  not  know  that  Pow- 
ell, Bobb,  and  Lambert  were  creditors,  and 
l^ally  dlsqaallfled,  at  the  time  of  their  ap- 
pointment, but  afterwards,  being  advised  by 
counsel  that  said  assignment  was  void, 
prayed  out  a  writ  of  attachment  against 
Goodspeed,  attached  certain  of  the  assets, 
and  obtained  jndgment  In  their  salt,  after 
which  they  found  that  the  defendants  had 
placed  said  property  beyond  the  reach  of  pro- 
cess; that  a  lai^e  number  of  Intricate  legal 
questions  are  Involved,  and  numerous  vexa- 
tious suits  likely  to  grow  out  of  the  said 
transaction,  and  that  an  accounting  should,  be 
had,  and  the  defeudants  required  to  answer; 
that  Qoodspeed  shonld  be  required  to  state 
whether  he  has  conveyed  to  his  assignees  all 
of  bis  property  according  to  his  agreement; 
that  Powell,  Robb,  and  Lambert  should  be 
directed  to  account  for  the  property  conveyed 
to  tbem,  and  to  pay  the  orators  tlielr  Jnst 
proportion  of  the  same. 

W.  D.  Stewart  and  C.  G.  AnsOn.  for  orators. 
Hogan  &  Royce  and  Powell  &  Powell,  for  de- 
fendants. 

TAFT,  J.  The  first  point  raised  Is  that  the 
bill  Is  multifarious.  A  demurrer  for  multi- 
fariousness holds  only  when  the  (»ator  claims 
several  matters  of  different  natures.  When 
one  general  right  Is  claimed  by  the  blU, 
though  the  defendants  have  separate  and  dis- 
tinct rights,  a  demurrer  will  not  hold.  Lewis 
V.  Steel  Works,  50  Vt  477;  Smith  v,  Scrlb- 
ner,  59  Vt  96,  7  AtL  711.  There  Is  but  one 
general  right  claimed  by  the  bill  before  na; 
that  is,  that  the  assignees  shall  account  for 
the  property  whidb  came  Into  their  bands  by 
Tirtne  of  the  assignment  from  the  defendant 
Goodspeed.  No  one  Is  made  a  party  defend- 
ant onless  It  Is  allied  In  the  bill  that  he  has 
^leen  in  some  way  connected  with  the  fraudu- 
lent disposition  of  the  property,  or  in  some 
manner  with  tbe  proceedings  In  respect  to  It 
The  matters  of  the  bill  are  not  of  dlfTerent 
natures,  and  therefore  the  bill  Is  not  molti- 
fariona.  The  assignment  was  made  by  Good- 
speed  to  PoweU,  Robb,  and  Lambert,  In 
terms,  under  Rev.  Laws,  c.  94.  It  is  su^ested 
that  the  (^pter  was  repealed  by  ImpUcatioo, 
by  the  passage  of  the  law  relating  to  volun- 
tary lns(^vency.  Acts  1876,  No.  1.  If  the 
assignment  law  was  in  force,  the  assignment 


was  Invalid  as  to  the  otatMV,  U  they  so  elect- 
ed, assignees  being  creditors  of  the  as- 
signor, but  would  have  been  valid  if  the  ora- 
tors bad  assented  thereto.  Merrill  v.  Engles- 
by,  28  Vt  ISO.  If  the  law  of  assignments 
was  repealed  In  the  manner  dalmed,  the  as- 
signment was  good  as  a  common-law  one. 
See  Mason  v.  Hidden,  6  Vt  600,  and  Hall  v. 
Denlson,  17  Vt  310;  A  common-law  assign- 
ment must  be  assented  to  In  order  to  bind  a 
creditor.  Tbe  result  Is  that.  If  we  treated 
this  as  either  a  statutory  or  a  common-law 
assignment,  the  bill  cannot  be  maintained. 
The  orators  dissented,  as  shown  by  the  fact 
that  after  the  assignment  by  Goodspeed  they 
brought  a  suit  at  law  against  him,  and  at- 
tached the  assigned  property,  aud  in  that  suit 
obtained  Judgment  for  the  amount  of  their 
claim. 

When  the  assignment  was  made,  whether 
It  was  a  common-law  or  a  statutory  one,  It 
was  competent  for  the  orators,  In  the  flrat 
place,  to  have  treated  It  as  operative  and 
valid,  and  claimed  their  rights  under  It,  or 
th^  could  have  disaffirmed  the  assignment, 
—a  contract  made  for  thrfr  benefit  Bishop 
V.  Catlin,  28  Vt  7L  They  treated  It  as  not 
binding  upon  them,  and  proceeded  at  once  to 
attoch  the  assigned  property,  and  hold  it  tn- 
d^ndent  of  the  assignment,  or  of  any  rights 
of  the  assignees  to  It.  The  orators  could  not 
do  both.  They  could  not  at  the  same  time  treat 
the  assignment  as  valid  and  Invalid.  Having 
chosen  the  latter  course,  and  attached  the  as- 
signed propMty,  or  a  large  part  of  It,  \xpoD 
the  grotmd  that  the  assignment  w&b  Illegal 
they  cannot  now  abandon  that  position,  ratify 
the  assignment,  and  maintain  this  proceeding. 
It  was  not  the  bringing  of  the  suit  and  ob- 
taining Judgment  that  determined  their  elec- 
tion. That  they  had  a  right  to  do.  Bank  v. 
Demlng,  17  Vt  366.  It  was  disafflnning  the 
assignment  by  an  attachment  of  the  assigned 
property  which  barred  them  from  maintain- 
ing the  position  they  now  assume.  Having 
made  an  election,  they  are  bound  by  It,  what* 
ever  the  result  of  the  attachment  may  have 
been.  If  a  person  has  two  rights  that  are 
Inconsistent  with  each  other,  as  when  one 
action  Is  founded  on  an  afflrinance,  and  the 
other  on  a  dlsaflBrmance,  of  a  contract  or 
sale  of  property.  If  be  seeks  one  of  the  rights 
he  Is  barred  from  taking  a  different  position 
In  seeking  the  other.  The  decree  dismissing 
the  bill  was  correct  The  aamft  It  affirmed, 
and  cause  remanded. 


(71  vt  240) 

MINBR  et  aL  v.  PIKErS  ESTATE. 
(Supreme  Ootirt  of  Vermoat.    Caledonia.  Feb. 

3,  1899.) 

A.0TION    ON  AOCOUNlV-HTIDBNCn-PATHBNT. 

In  an  action  to  recover  for  certain  items  of 
dccoont  against  a  decedent's  estater  It  appeared 
that  the  account  covered  a  period  of  time  from 
1878  to  1896;  that  the  items  were  charged  on 
^aintifiTs  books,  kept  In  Journal  form;  that  in 
some  Instences  th^  were  marked  "Paid"  on  tbe 
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toMxtia,  and  In  othen  a  mariE  waa  afllxed  indl- 
catlBf  that  the  item  had  been  posted ;  that  four 

KemB  which  accrued  in  1802,  and  which  were 
paid  June  7,  1892,  were  not  marked  "Paid,"  but 
marked  aa  posted;  that  two  other  items,  which 
accrued  in  May,  1894,  and  were  paid  the  same 
month,  thongh  not  inclcded  in  plaintifTB  ^ecifica- 
dona,  were  neither  mirked  "Paid"  nor  aa  hav- 
ing been  posted;  that  plaintiffs  rendered  de- 
ceased a  bill  coveriDg  the  items  for  the  year 
1895,  and  in  their  books. for  1890  appeared  a 
credit  in  regnlar  order,  reciting  the  receipt  from 
deceased  of  cash  to  balance  account  tor  year 
1S95.  Held,  that  the  payment  of  the  charges 
for  the  year  1S9S  tended,  nnder  the  drcumstan- 
oev,  to  prove  the  payment  of  the  account  prior  to 
diat  year. 

Exceptions  from  Caledonia  coonty;  Una- 
son,  Judge. 

AvBompsIt  b7  Miner  &  HUl  against  Avery 
D.  Pike's  estate.  From  a  Judgment  disallow- 
ing a  part  of  plaintiffs'  dalm,  they  excepted. 
Judgment  affirmed- 

Donnett  &  Slack,  for  plalutlfls.  Famham 
&,  Porter,  for  defendant 

THOMPSON,  J.  The  plalnUffs  claimed  to 
recover  certain  Items  of  account  for  materials 
and  labor  furnished  the  deceased  from  No- 
vember 18,  1878,  to  August  14,  1896.  These 
Ucms,  aggregating  over  100  In  number,  are 
charged  In  plaintiffs'  books,  which  were  kept 
in  journal  form.  In  some  Instances  the  Items 
of  charge  are  marked  "Paid"  on  the  margin 
of  the  book,  and  those  not  so  marked  ordi- 
narily hare  a  mark  Indicating  posting.  Four 
Items  which  accrued  In.  1892,  and  which  were 
paid  June  7, 1892,  are  not  marked  "Paid,"  but  . 
are  marked  as  posted.  Two  other  Items, 
which  accrued  In  May,  18{^,  and  were  paid 
the  same  month,  which  are  not  Included  In 
plaintiffs'  specifications,  are  not  marked 
"Palii,"  nor  with  the  usual  Indication  of  post- 
ing. The  plaintiffs  rendered  the  deceased  a 
bill  covering  the  charges  for  1895,  which  con- 
sisted of  twelve  items  of  charges  and  two 
of*  credit,  and  on  which  they  acknowledge 
receipt  of  payment  under  date  of  February 
29,  1898.  lo  their  books  covering  the  trans- 
actions of  1806  appears,  fn  regular  order, 
with  the  usual  marks  of  posting,  the  follow- 
ing entry:  "Mon.,  Mar.  2,  1896.  A.  D.  Pike, 
Cr.  by  cash  to  bal.  his  account  for  the  year 
1805."  No  amount  is  carried  out  The  last 
preceding  date  Is  February  25tb,  and  the  first 
succeeding  one  Is  March  5th.  The  payment 
was  In  fact  made.  The  plaintiffs  conceded 
that  the  amount  shown  by  the  specifications 
to  be  due  prior  to  1395  should  be  reduced  by 
912,  the  amount  of  taxes  paid  for  the  plain- 
tiffs by  deceased,  and  the  specifications  for 
1892  by  the  amount  of  the  four  items  which- 
were  paid  as  before  stated,  and  for  which 
the  deceased  held  their  receipt  It  appeared 
that  before  the  commissioners  on  the  estate 
of  the  deceased  the  plaintiffs  presented  for 
allowance  charges  not  embraced  in  their 
specifications  In  the  county  court,  and  the 
receipts  were  produced  covering  such  char- 
ges, whkli  they  conceded  to  be  correct  In 
explanation  of  this,  one  of  the  plaintiffs  tes- 


tified that  they  presented  their  bin  as  they 
did  before  the  commissioners  supposing  that 
the  deceased  had  kept  an  account  of  his  pay- 
ments, and  that  the  same  would  be  presented 
In  offset  The  speclflcatlonB  la  the  coun^ 
court  contain  no  Items  for  1895.  The  plain- 
tiffs excepted  to  the  ruling  of  the  court  be- 
low, that  the  payment  of  the  bill  for  1895  as 
shown  by  the  receipt  and  entry,  when  taken 
In  connection  with  the  facts  stated  and  the 
Character  of  the  accounts  as  shown  by  the 
specifications,  tended  to  prove  payment  of  the 
charges  prior  to  1885.  The  payment  of  the 
entire  charges  for  1^6,  taken  In  connection 
with  the  facts  and  circumstances  stated, 
tended  to  prove  the  payment  of  the  accounts 
prior  to  that  year,  and  this  exception  cannot 
prevalL  It  Is  not  necessary  to  decide  wheth- 
er the  payment  of  the  charges  for  1895, 
standing  alone,  would  raise  a  presumption 
of  payment  of  all  the  charges  prior  to  that 
time.  Judgment  afflnoed,  and  to  be  certified 
to  probate  coort 


01  vt  S63) 

MOUND  V.  BARKER. 
(Supreme  Ooort  of  Termont.   Bntland.   Feb.  11, 
1899.) 

LANDLORD  AND  TENANT— ILLBOAL  UBB  <W 
PRBMISE8— BBNT8. 
Where  property  is  leased  with  knowledge  on 
the  part  of  the  lessor  that  the  lessees  Intend  to 
use  It  for  illegal  purposes,  and  it  is  so  used  to 
his  kaowled^e,  he  cannot  maintain  an  action  on 
a  bond  conditioned  for  the  payment  of  the  rent. 

Exceptions  from  Butland  county  court; 
Start  Judge. 

Action  by  William  C.  Mound  against  Obarles 
E.  Barker,  From  a  judgment  tor  defendant 
plaintiff  excepts.  Affirmed. 

Debt  on  a  txmd.  Special  ptea  and  notice. 
The  defendant  offered  to  show  by  parol  evi- 
dence that  at  the  time  the  lease  and  bond 
were  executed  the  plaintiff  and  the  leasees 
understood  and  expected  that  Intozicatlntf 
liquors  would  be  sold  In  the  hotd  leased.  In 
violation  of  the  law,  by  &e  lessees,  and  that 
such  liquors  were  sold  therein  with  the 
knowledge  at  the  plaintiff.  The  plaintiff  ob- 
jected to  this  evidence,  aa  contradicting  and 
varying  the  written  lease.  The  objection  was 
overruled,  and  the  evidence  received,  and  the 
plaintiff  excepted. 

Joel  C.  Baker,  for  plaintiff.  Butler  ft  Mo- 
loney and  F.  8.  Piatt  for  defendant 

e 

ROWELU  J.  When  an  agreraient  Inno- 
cent In  Itself,  Is  designed  by  one  of  the  pai^ 
ties  to  further  a  purpose  forbidden  by  the 
law  or  opposed  to  Its  policy,  courts  will  not 
enforce  It  in  favor  of  such  party,  nor  in  fa- 
vor of  the  other  party,  if  he  Is  lm[dlcated  in 
audi  design.  Tbns,  wh^  pioperty  Is  leased 
with  knowledge  on  the  part  of  the  lessw  that 
the  lessee  Intends  to  use  It  for  an  Illegal  w 
an  Immoral  purpose,  and  does  so  use  K,  the 
rent  theretor  cannot  be  recovered.  Shmnan 


Digitized  by  Google 


HAKDWICK  SAYISOS  BAKK  *  TBU8T  CO.  t.  DBBNAK. 


847 


T.  Wilder,  loe  Mass.  537;  RUey  t.  Jordan.  122 
Ma8&  231;  Ernst  t.  Crosby,  140  N.  Y.  864, 
35  N.  B.  608  ;  2  Tayl.  LandL  A  Ten.  (Sth  Bd.) 
I  SZl;  JennlngH  r.  Throgmorton,  Ryan  ft  M. 
251,  21  B.  a  L.  744;  Smith  r.  Wblte,  L.  B. 
1  Eq.  eZB.  Garrfgan  t.  Insorance  Oo.,  68  Vt 
418,  la  not  opposed  to  this,  for  there  the  liq- 
uors were  legitimately  used  In  the  plalntifTs 
dmg  business,  though  occatiouaUy  B<^d  In  vio- 
lation of  law,  and  no  iUegal  d^gn  entered 
Into  the  making  of  the  policy.  The  bond  In 
snlt  was  given  by  the  def«idant  as  aorety 
for  the  lessees  of  a  hotd,  conditioned  for  the 
payment  by  them  of  the  rmt  reserved,  and 
was  execnted  at  tiie  same  time  as  the  lease. 
The  lease  was  Innocent  In  Itself,  but  &t  the 
time  of  its  execution  and  delivery,  both  the 
plaintiff,  who  Is  the  lessor,  and  the  lessees, 
understood  and  expected  that  the  hotel  would 
be  used,  not  only  for  the  entertainment  of 
guests,  but  that  Intoxicating  llQaor  would  be 
sold  therein  in  violation  of  law;  and  It  was 
so  sold,  to  the  knowledge  of  the  plaintiff. 
Therefore,  If  this  salt  was  upon  tiie  lease  It- 
self, It  could  not  be  maintained.  It  can  be 
maintained  no  better  on  the  bond,  for,  when 
the  foundation  fails,  all  goes  to  the  ground. 
Riley  V.  Jwdan,  122  Masa  281.  Judgment 
affirmed. 
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LAHOILLB  COUNTT  NAT.  BANK  r. 
HUNT. 

(Bnpnma  Court  of  Yennoot    DunoOle.  Fetk 

11, 18»».) 

TKIAL^OnSCONDUCT  OF  00UN8BL  IN  ABOU- 
HBNIV-HATTBRS  NOT  IN  BTIDBNGB. 

Id  an  action  asaioat  a  surety  on  uotes,  re- 
marks of  plalDtifTs  counsel  to  the  jury  that  de- 
feodant  did  oot  sign  the  notes  as  an  act  of  char- 
iot and  if  they  were  paid  by  a  note  not  In  snit 
it  would  result  in  delay  onl7(  and  that  delays 
sometimes  allowed  debtors  to  put  their  property 
beyond  the  reach  of  process,  though  not  justi- 
fied the  evidence,  did  not  harm  defendant, 
wbM*  the  Jury  foimd  for  him  on  the  Issue  of 
payment,  but  not  o  to  his  entire  daim  in  set-ofl. 

Bxceptions  from  lamoille  county  court; 
Start  Judge. 

Action  of  graeral  and  special  assumpsit  by 
Lamoille  County  National  Rank  against  B. 
A.  Hunt  There  was  a  Judgment  for  plain- 
tiff, and  defendant  excepts.  Affirmed. 

R.  W.  Hulbnrdt  tor  plaintiff,  B.  A  Hunt, 
pro  se. 

ROWELL,  J.  The  exception  to  overruling 
the  demurrer  to  the  declaration  being  waiv- 
ed, and  there  being  no  exception  touching 
tbe  matter  of  usury,  the  only  question  Is  as 
to  c6rt^  remarks  of  plalntlfTs  counsel  In 
argument  to  the  Jury.  The  action  Is  for  the 
recovery  of  three  promissory  notes,  signed 
by  the  defendant  as  surety.  The  defendant 
conceded  hla  liability  on  one  of  the  notes,  but 
dalmed  that  the  other  two  were  paid  by  giv- 
ing a  new  note,  not  in  suit,  for  the  balance 
flue  thereon;  and  the  Jury  so  found. 

In  arguing  this  question  of  pi^rment,  plaliH 


tiff's  counsel  said  that  tbe  defmdaDt  was  oot 

doing  the  business  of  signing  these  notes  as 
a  matter  of  charity;  that.  If  tbe  note  not  In 
suit  was  taken  as  payment,  It  would  then  re- 
sult In  a  delay  only;  that  the  same  defenses 
were  open  In  the  case  on  trial,  but  that  de- 
lays sometimes  allowed  debtors  to  put  th^r 
property  beyond  the  reach  of  process;  and 
that  all  these  matters  were  to  be  considered 
by  the  Jury.  'Thereupon  the  defendant  ob- 
jected, and  asked  for  an  exception,  on  the 
ground  that  there  was  no  evid^ice  In  the 
case  tending  to  show  such  facts,  and  the 
court  allowed  an  exception;  -  whereupcm 
plalntlfTs  counsel  said  to  the  Jury  that  he  did 
not  claim  there  was  any  such  evidence,  and, 
as  the  court  understood,  retracted  his  state- 
ment, and  nothing  more  was  said  about  It  by 
either  party.  There  was  no  evidence  that 
the  defendant  received  anything  for  signing 
said  notes,  nor  any  of  bis  putting  his  projh 
-erty  beyond  the  reach  of  process,  nor  was 
any  such  claim  made  on  the  trial.  If  the  Is- 
sue to  which  alone  these  remarka  related  bad 
been  found  for  the  plaintiff,  they  might  have 
vitiated  the  verdict;  for  th^  were  an  ap- 
peal to  the  Jury  to  disregard  tbe  testlmmy, 
and  to  find  for  the  plaintiff  on  the  ground  of 
expediency.  But,  as  that  Issue  was  found 
for  the  defendant,  he  was  not  harmed  there- 
on by  the  remarks.  Although  the  defendant 
was  not  allowed  all  he  claimed  under  his 
plea  In  set-off,  yet  as  the  Issues  thereunder 
were  entirely  foreign  to  the  question  of  pay- 
ment, and  as  the  remarks  were  not  at  all  de- 
rogatory to  the  defendant  personally,  H  Is 
clear  enough  that  he  was  not  prejudiced 
thereby  on  that  branch  of  the  case.  Jndg- 
ment  atDxmed. 

m  vt.  2a> 

HABDWIOK  SAYINGS  BANK  A  TBUST 

00.  T.  DBENAN. 
(Bapmat  Court  of  Yennont.    Galedo^  April 

29.  1890.) 

principaij  and  suRBrrr— Nonca  to  prin. 

GIPAL— QUESTION  FOR  JURY— APPBAL—BX- 
CEPTIONa— DIRaCTOR  OP  CORPORATION— BV- 
IDBNCB. 

1.  To  show  that  the  payee's  agent  had  knowl- 
edge of  an  agreement  between  tbe  prindpala 
and  a  surety  that  a  bond  should  not  be  used 
until  an  additional  surety  was  obtained,  the  sur» 
t7  sued  on  the  bond  offered  to  show  that  the 
payee's  agent  had  stated  that,  is  they  did  not 
get  another  signer  to  the  bond,  Qu  payee  would 
take  a  chattel  mortgage  in  place  of  the  otixr 
signer.  Plaintiff,  the  payee,  claimed  that  this 
conversation  was  after  the  dellvei?  of  the  bond. 
Held,  that  it  was  for  the  jo^  to  decide  whether 
it  was  before  or  after  the  delivery,  and  its  m- 
duslon  waa  error. 

2l  In  an  action  on  a  bond,  admlsdon  of  proof 
of  a  conversation  between  witness  and  defend- 
ant Id  reference  to  the  indebtedness,  in  which  de- 
fendant made  do  claim  that  he  was  not  liable 
on  it,  will  not  be  reviewecL  where  the  except! om 
do  not  show  but  that  the  circumstances  attending 
the  conTersatioa  were  such  as  to  require  def«^ 
ant's  deuial  of  llabUity,  and  to  render  his  alienee 
unnatural. 

3.  In  an  action  by  a  corporation  against  the 
surety  of  an  Insolvent,  exclusion  of  proof  that 
the  goods  of  the  InsolTent  were  sold  by  a  dl- 
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rector  of  the  corporation,  at  a  sacrifice,  wai  nSt 
error,  where  be  acted  as  aeaigQee  under  dlrec- 
tloQ  of  the  coart  of  insolrenc^t  and  not  as  an 
ofDcer  of  plaintiff. 

4.  Statemmts  of  a  principal  to  one  he  was 
■olldtiDs  to  dgn  a  bona  as  somj,  In  the  absence 
of  the  payecb  am  not  admlssiWe  avlnst  the 
payee. 

Exceptions  fn>m  Caleflonla  ooiiat7  oonrt; 
Taft,  Judge. 

Action  by  Hardwl(4  Savings  Bank  ft  Trust 
Oompeny  against  R.  P.  Drenan.  Then  was  a 
}ndgment  for  plaintiff,  and  defendant  excepts. 
BeTersed. 

The  paragra^  In  the  bill  of  ezceptlcms  re- 
lating to  the  Interview  twtwem  McLond  and 
the  defendant  Is  as  follows:  "Said  McLoad 
was  a  witness  for  the  plalntu^  and  was  al- 
lowed to  testily,  against  the  defendant's  ob- 
jection and  exception,  that  upon  an  occasion 
In  the  smnmer  following  the  fallnre  of  Beede 
and  Dow,  when  the  witness  and  the  defend- 
ant were  dlscnsslng  an  airangonent  with 
reference  to  the  glvlnc  <tf  certain  notes  hj 
Dman  to  be  signed  by  Beede  and  the  de* 
fendant  in  settlemoit  of  the  bond  Indebted- 
ness, the  defendant  made  no  claim  but  that 
be  vas  liable  tqwn  the  bond,  nor  that  thwe 
was  to  have  been  anolber  surety  tbereon." 
The  defmdant  offered  to  show  that  the  goods 
and  real  estate  of  the  Insolrents  wen  sold  at 
a  sacriac&  The  oflw  was  eaclnded,  and  the 
defendant  excepted.  The  defendant  request- 
ed the  court  to  tdiarge  .tbat  the  action  of  Mc- 
Load, being  a  director  ot  the  plaintiff,  in 
selling  goods  to  said  Johnson,  another  direct- 
or, was  in  ItaeU  saq^oos,  and  pat  the  bar- 
den  OD  the  plaintiff  ot  prorlng  snch  sale  to 
haro  been  advantageous,  and  for  fdl  valoe; 
and  that,  If  McLoud  sold  the  property  mort- 
gaged to  the  l»nk  to  another  directiv  of  the 
bank  for  less  than  Its  fitlr  cash  value.  It  re- 
leased the  defendant  aa  surety  to  the  extent 
of  such  loss  to  the  bank.  The  court  dedined 
to  charge  according  to  these  requests,  and 
the  defendant  excited. 

Taylor  &  Datton  and  W.  P.  Stafford,  for 
plaintiff.  George  M.  Powers  and  J.  P.  Lam- 
son,  for  defendant 

TYLEB,  J.  The  plaintiff's  evidence  tended 
to  show  that  In  August,  1894,  Oeorge  A. 
Beede  and  George  A.  Dow  formed  a  partn«> 
ship  for  the  purpose  of  carrying  on  a  mercan- 
tile business  in  Bast  HaidwldE;  that  tbey 
purchased  a  store,  and  arranged  wiUi  the 
Uerchants'  National  Bank  of  St  Jobnsbuty 
to  loan  them  money,  and  to  take  their  bcmd 
as  security;  that  the  bond  was  prepared.  In 
which  th^r  names  aK>eared  as  prindpals,  a 
blank  q>ace  beli^  left  for  the  names  of  the 
sureties;  that  the  bond  was  signed  and  sealed 
by  Beede  and  Dow  aa  principals,  and  by  the 
defendant  as  earety;  that  the  words,  "one  life 
insurance  policy  of  Geo.  A.  Dow,"  were  writ- 
ten in  the  blank  space  in  the  place  for  the 
name  of  one  surety,  which  was  dime  before 
the  bond  was  executed,  with  the  defendant's 
knowI<>dge  and  consent;  that  the  bond  was 


neror  deliraced  to  the  Uerchants'  Bank, 
Beede  A  Dow  ananglng  with  the  plaint** 
bank,  through  Geoise  h.  Johnson,  one  of  its 
directors,  who  resided  at  East  Harflwlck,  and 
attended  to  Ita  bualnesa  tbare^  to  obtain  tbeir 
loans  fran  plaintiff;  that  the  defendant  con- 
sented in  writing  to  tbd  cbango;  that  the 
bond  was  altered  so  aa  to  run  to  the  plain- 
tiff, and  waa  iOtveseA  to  it  Augost  28.  18M; 
that  the  idainUff  bad  no  knowledge  of  an 
agreement  between  the  defendant  and  Beede 
ft  Dow  that  the  buid  should  not  be  dellvned 
until  another  ture^  had  been  obtained,  and 
denied  that  there  was  such  an  agreement  in 
fact  that  no  one  in  behalf  of  the  plaintiff  atr 
tempted,  to  secure  additional  suretloi  to  the 
bond  prlw  to  the  adrancement  of  the  |1,600. 
The  bond  was  not  deUvered  to  the  Merdianta^ 
Bank,  and  there  was  no  evidence  that  it  con- 
sented to  take  a  life  insuEance  policy  in  ^co 
of  a  surety  for  Dow.  The  plaintiff's  en- 
deoce  further  tended  to  show  that  on  Angoat 
28;  ISMk  Beede  ft  Dow  gave  the  plaintiff 
their  note  for  (1,500.  and  on  September  2^ 
1S84,  their  note  fdr  f42S,  and  the  plaintiff 
credited  them  these  sums,  respectively,  and 
allowed  them  to  dieA  against  them;  that, 
before  accepting  the  bond,  the  plaintiff  made 
Inquiries  concerning  the  defendant,  and.  be* 
coming  satisfied  that  hla  name  was  good  for 
the  amount  of  the  btmd,  accepted  It,  and 
made  the  advances  on  bis  credit;  that,  when 
credit  waa  i^ven  for  the  first  note,  tiw  plain- 
tiff expected  that  no  further  loan  would  be 
reqalred.  and,  when  i^llcatlon  was  made 
for  anothra  loan,  it  required  furthw  security, 
and  the  bond  was  th«i  intrusted  to  l^ede  ft 
Dow,  who  attempted  to  procure  other  sure- 
ties, and,  falling  In  this,  on  September  18, 
1804,  gave  the  plaintiff  a  chattel  mortgage 
t^n  their  stock  of  goods  as  additional  aeco- 
rity.  Beede  ft  Dow  became  insolTent,  and 
were  so  adjudged,  and  their  estate  was  set- 
tled In  the  court  of  insolvency.  After  the 
application  of  certain  credits  and  a  dividend 
In  insolvency,  a  large  sum  still  remained  doe 
upon  the  notes.  The  defendant's  evidmee 
tended  to  show  that  Beede  and  Dow  bad 
agreed  between  themselves  that  each  should 
furnish  a  surety  upcm  the  bond;  that  Beede 
should  procure  the  defradant  as  bis  atuety. 
and  Dow  his  father  as  bis  surety;  that  whu 
Beede,  Dow,  and  the  defendant  met  to  sign 
the  bond,  Dow's  father  was  away  from  home, 
and  the  bond  waa  left  with  Dow  to  procure 
his  other's  signature,  with  an  agreement  be- 
tween Beede,  Dow,  and  the  defendant  that 
the  bond  should  not  be  used  until  Dow's  fa- 
ther had  signed:  that  tbo  words  referring  to 
the  insurance  policy  were  not  In  the  bond 
when  the  defendant  signed  It  and  were  never 
written  th«e  with  his  knowledge  and  con- 
sent but  were  Inserted  by  Johnson  after- 
wards; that  at  tliat  time  Johnson  was  In- 
formed by  Beede  and  Dow  that  the  bond  was 
not  to  be  used  until  Dow  had  procured  his 
surety,  and,  before  the  bond  was  d^vered  to 
Joluson,  Dow  and  Johnson  both  tried  to  gat 
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■Botliw  ilg&er  on  tbe  bond;  Vmt  the  dfltenO-  ] 
ut  did  not  know  tbat  Dew's  fotber  had  not 
ric&ed  the  bdbd,  nor  that  the  policy  had  been 
■Dhatltuted,  until  after  the  idalntlfE  had  made 
Ita  advancements  to  Beede  &  Dow;  that  the 
taking  of  the  chattel  nwrtgage  the  lAaln- 
tUC  was  without  the  defendant's  iMwnireinent; 
that  the  plalntlft  took  possession  of  the  goods 
under  the  chattel  mortgage  soon  after  Beede 
&  Dow  went  Into  Insolrency. 

1.  It  Is  a  sound  proposition  tiiat  If  an  agree* 
ment  was  made  between  Dow,  Beede,  and  the 
d^endant,  when  tbe  lattra  signed  the  bond, 
tbat  it  was  not  to  be  used  until  Dow  procured 
a  Borety  to  sign  it  in  his  behalf,  and  the 
plaintiff  knew  of  the  agreement  when  It  ac- 
cepted the  bond,  It  would  be  such  a  ftaud 
tqKm  the  defendant  that  the  plalntlft  cannot 
oiforce  the  bond  against  him.  fHila  was  the 
prlndpal  issue  made  at  the  trial,— whether 
tiie  plaintiff  bad  such  knowledge  before  It  ac- 
cepted  the  bond.  It  is  not  daimed  bj  the 
defendant -that  the  pliUntiff  bad  any  knowl' 
edge  of  that  fact,  unless  it  was  chaigeable 
with  the  knowledge  tiiat  Jc^mson  possessed. 
The  idalntifrs  eridence  showed  that  Johnson 
"looked  after"  Its  business  In  'Ea»t  i^rdwlck, 
and  It  may  be  assumed  ttiat  be  did  so  by  the 
authority  of  the  board  of  directors,  or  with 
tb^  acquiescence;  and  making  loans  was 
sorely  within  the  sph^  of  the  idaintUTs 
business,  and  oouseQuenUy  within  the  line  of 
duty  of  the  directors.  It  waa  h^  hi  Foot  t. 
BaUroad  Co..  82  Vt  633,  that  the  action  of 
dlrectws,  though  acting  s^tarately,  if  In  the 
usual  qtbere  of  dlrectOTs,  binds  the  corpora- 
tion, but  It  is  nnneceesary  to  go  to  that  ex- 
tent in  the  present  case,  for  no  point  was 
made  by  the  plaintiff  in  Its  brief  o€  axga- 
ment  that  Director  Johnson  had  not  authority 
to  negotiate  this  loon  and  arrange  the  secu- 
rity. The  main  Issue  of  fact  below  was 
whether  Johnson  knew  of  the  agreement  be- 
tween the  principals  and  tbe  surety  before  be 
accepted  tbe  brad.  Upon  this  question  evi- 
dence of  a  conversation  was  admitted  between 
Johnson  and  the  witness  Norcross  relative  to 
another  surety  upon  the  bond,  the  defendant 
claiming  the  conversation  was  before  the 
bond  was  delivered  to  the  plaintiff,  while  the 
plaintiff  claimed  It  was  after  that  time.  The 
defendant  offered  to  show  that  at  the  time  of 
this  Conversation  Johnson  told  the  witness 
"that,  If  they  did  not  get  another  signer  to 
the  bond,  the  bank  would  take  a  cliattel 
mortgage  upon  the  goods  In  [dace  of  the  other 
signer,"  which  oBw  was  excluded.  It  was 
for  the  jury  to  decide  when  the  conversatlixi 
occurred  with  reference  to  the  delivery  of  the 
bond.  If  it  was  before,  the  evidence  offered 
tended  to  show  that  Johnson  knew  of  the 
agreemoit  as  claimed  by  the  defendant,  and 
Its  e»:luBlon  was  error,  and  clearly  so  In  c<hi- 
nectlTO  with  evidence  Introduced  by  the  de- 
fendant tending  to  show  that  before  the  bond 
was  delivered  Dow  and  Johnson  both  tried  to 
obtain  another  signer  upon  IL  In  view  at 
Jobnson's  undisputed  connection  with  tbe 


I  plalntlfl  aiid  with  the  taUng  of  tbe  loan,  wa 
think  the  ezclnded  evidence  had  a  tendency 
to  show  that  the  i^alntlff  had  learned,  Orongta 
Johnson,  of  the  agreement  betwem  the  ^n- 
dpals  and  the  defendant  btfore  it  to<A  the 
bond.  Notice  to  htan  was,  In  the  clrftnnistan- 
ces,  notice  to  the  plaintiff. 

2.  None  ot  the  othor  exertions  Inslated 
upon  by  the  defendant  are  sustainable.  From 
what  appears  bi  the  exceptions,  we  cannot 
say  it  was  not  unnatural  tbat  the  defend- 
ant should  have  said  he  was  not  Ilalde  upM 
the  bond,  if  that  was  his  claim.  McLoud,  as 
the  asslfi^ee  In  hiaolvency,  waa  trying  to  In- 
duce the  defendant  to  give  notes  with  Beede 
for  the  remainder  due  the  plaintiff  tnm 
Beede  and  Dow  upon  the  bond  indebtedness. 

circumstances  attending  tbe  conversatli»i 
—which  Is  only  given  in  substance— may  have 
been  such  as  to  require  the  defendant's  denial 
that  he  waa  liable  upon  tbe  boid,  and  render 
his  slloice  unnatural. 

3.  It  was  not  error  to  esa^lude  the  evidence 
(^ered  which  tended  to  show  that  the  as- 
signee did  not  dispose  of  the  estates  of  Beede 
and  Dow  to  as  good  advantage  as  he  might 
have  done.  He  was  one  of  the  plaintiffs  dl- 
rectora,  but  the  case  shows  tbat  in  what  he 
did  with  the  property  he  acted  as  assignee, 
under  the  direction  of  the  court  of  Insolvency, 
and  not  as  an  officer  of  the  plaintiff,  who 
cannot,  therefore,  be  affected  by  his  action 
In  that  behalf. 

4.  What  Dow  said  to  the  witness  Norcross 
when  soliciting  him  to  sign  the  bond  as  sure- 
ty, no  one  representing  the  plaintiff  being 
present,  was  not  admissible  upon  any  ground. 
Judgment  reversed,  and  cause  remanded. 


{71  Vt  aM> 

STATE  T.  BRADFORD  SAY.  BANK  ft 
TRUST  CO. 
(Supreme  Court  of  Vermont.  Chittenden.  Feb. 
S,  1S9».) 

TAXATIOK— BANKINO  GORPORATtONS  —  IH80I«- 
TBNCT— FRANCHIBB  TA3&-C0STS 
AGAINST  STATS. 

1.  V.  S.  c.  31,  §  547,  authorizes  state  taxatJoD 
of  sarings  baaks,  and  section  684  requires  the 
payment  of  such  tax  sraiiannnally.  Held,  that 
where  a  aavii^  bank  was  closed  by  the  In- 
spector for  Insolvency,  and  thereafter  did  only 
such  business  as  was  necessary  to  liquidate  Ita 
affairs,  it  was  not  liable  for  tbe  payment  of  sudi 
taxes  subsequently  aocmiog,  since  sach  taxa- 
tion was  based,  under  section  684,  on  the  aver- 
age amount  of  ita  deposits. 

2.  V.  S.  c.  31,  6  683,  reqnlrea  a  savings  bank 
incorporated  by  the  state  doing  business  therein 
to  pay  an  annual  state  tax.  Held,  that  "doing 
business  therein"  applied  to  ordinair  business 
for  which  it  was  Incorporated,  and  did  not  apply 
to  an  insolvent  savings  bank  in  the  hands  of  a 
receiver  for  the  purpose  of  liquidation. 

3.  In  the  absence  of  statute,  costs.  In  an  ac- 
tion to  whldi  the  state  Is  a  party,  cannot  be  re- 
covered against  it. 

Exceptions  from  Chittenden  county  court 
Action  by  tbe  commissioner  of  state  taxes 
against  James  B.  Hale,  as  receiver  of  the 
Bradford  Savings  Bank  ft  Trust  Company,  to 
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recover  stats  taxw.  Viom  a  pCD  finma  jvOg- 
ment  tut  defendant  awarding  coats,  plaintiff 
excepted.  Judgment  for  defendant,  wlfbont 
costs. 

D.  J..  Foster,  for  plaintiff.  Jobn  H.  Wat- 
son, for  defendant 

THOMPSON,  J.  The  defendant  Is  a  Bar- 
ings bank  and  trast  company  Incorpomted  by 
this  state,  and  for  some  years  prior  to  the  1st 
day  <tf  February,  1806^  was  doing  boslness  at 
Bradford.  In  Orange  coonty.  It  was  assessed 
and  paid  taxes  to  the  state,  as  repaired  by 
sections  58S  and  584  of  the  Vomont  Statutes, 
up  to  January  1,  IfiOS.-  Od  the  1st  day  of 
February,  1808^  the  Inspector  of  anance,  bar- 
ing ascertained,  as  he  bellered,  that  the  de- 
fendant was  Insolvent,  made  application  to 
the  court  of  chancery  for  an  Injunction  against 
It  and  Its  officers,  and  such  proceedings  were 
had  thereon  that  on  the  day  last  aforesaid  an 
Injunction  was  Issued  by  the  court,  and  Jamea 
B.  Hale  was  appointed  receiver  to  take  charge 
of  the  prop»ty  and  effects  of  the  defendant 
Said  suit  Is  entitled  "Hosea  Mann,  Inspector 
of  Finance,  vs.  Bradford  Savlnga  Bank  & 
Trust  Company,"  and  Is  still  pending  In  ihe 
court  of  chanoery  In  said  connty.  Since  ttie 
Issuing  of  the  Injmictlon  and  the  appointment 
of  the  receiver,  the  defendant  has  not  been 
doing  business  In  this  state  or  elsewhere,  be- 
yond  what  has  been  done  by  the  receiver,  and 
he  has  done  no  badness  except  to  proceed  In 
the  winding  up  of  the  affairs  of  the  def^d- 
ant  as  provided  In  sections  4064  to  4084,  in- 
clusive, of  the  Vermont  Statutes,  undw  orders 
of  the  court  of  chancery.  For  the  purposes  of 
this  suit.  It  Is  agreed  that  the  assets  of  the 
defendant  are  less-  than  Its  liabilities.  '  The 
commhKdoner  of  state  taxes  has  furnished  the 
recover  with  the  necessary  blanks  to  be  filled 
out  and  returned  for  a  basis  of  taxation,  as 
provided  In  chapter  31,  Y.  S.,  but  th^  lecelv 
er  has  refused,  and  does  refuse,  to  fill  out  and 
return  the  same;  claiming  that  the  defendant 
Is  not  subject  to  sudi  taxation,  and  particu- 
larly not  after  said  Injunction  was  issued 
and  Its  affairs  went  Into  the  hands  of  the  re- 
ceiver. No  one  but  the  receiver  and  a  clerk  em- 
ployed by  him  hare  access  to  the  books  of  the 
defendant  By  the  terms  of  the  Injunction,  It 
was  enjoined  from  transactli^  any  busiuess  as 
such  savings  bank  and  trust  company,  or  In 
Its  behalf.  Chapter  31,  Id.,  being  sections 
S47-604,  biclualre.  Is  entitled.  "Taxatloua  of 
Corporations."  Section  M7  as  follows: 
"A  state  tax  for  the  payment  of  state  ex- 
penses, is  hereby  assessed  upon  the  property, 
business  or  corporate  franchise  of  this  state, 
of  railroad,  insurance,  guaranty,  express,  tele- 
graph, tdephone,  steamboat,  car  and  transpor- 
tation companies,  sleeping-car  companies,  sav- 
ings banks,  savings  Institutions  and  trust 
companies,  mortgage,  loan  or  Investmoit  com- 
panies, and  other  corporations  and  persons,  as- 
sodations,  societies  or  firms,  as  ivovlded  In 
this  chapter,  and  shall  be  payable  in  money 
to  the  state  treasurer  for  the  use  of  the  stated'* 


SMtloa  688  ]>  as  Collowi:  *'BrBK7  trait  eo»- 
pany  or  savings  bank  and  trust  company  In- 
corporated by  thla  state,  and  doing  bnalnnw 
therein,  shall  pay  a  tax  to  the  state  treasisw, 
which  is  hereto  aasessed,  at  the  rate  of  aenn- 
tenths  at  one  per  cent  annually,  npcm  the 
areraga  amount  of  Its  deposits,  including 
money  or  aecmlUeB  recetvad  aa  trosteea  maer 
order  of  court  or  otherwise,  dedneting  there- 
from the  ar«age  amomit  If  any,  of  Its  capital 
and  Acenmnlations  Inrested  In  United  States 
government  bonda,  also,  the  arwage  amount 
of  the  assessed  ralnation  of  tiie  real  estate 
owned  by  such  corporation,  and  also  the 
amount,  If  any,  of  Indlrldual  ueposlta  tat  ex- 
cess of  attem  hundred  dollars  eftfib.  listed  to 
the  d^osltors  In  towns  of  this  state  where 
such  depositors  reside.**  Section  prorld» 
that  the  taxes  assessed  under  tiie  preceding 
section  shall  be  paid,  semiannually,  one-half  In 
the  moiUh  of  February,  and  one-half  In  the 
month  of  August  and  shall  be  bused  upon  the 
returns  for  the  six  months  termlnatlnig  wltii 
the  last  day  of  Decembor  and  June  next  pre- 
ceding. "No  other  tax  shall  be  assessed  on 
such  deposits  or  accumulation  In  aarlngs 
banks,  nor  on  such  d^dts  In  trust  companies, 
and  sarlngs  banks  and  trust  companlM,  nw 
against  the  depositors  on  account  thereof,  ex- 
cept individual  deposits  exceeding  In  the  ag- 
gregate fifteen  hundred  dollars.** 

No  question  Is  made  In  regard  to  the  right 
of  the  legislature  to  tax  corporations  of  this 
kind  In  this  way,  but  It  Is  claimed  that  the 
tax  assessed  by  said  section  B8S  is  a  fran- 
chise tax,  and  that  the  right  to  thus  tax  Is 
measured,  in  point  ot  time,  by  the  exerdse, 
on  the  part  of  the  Bradford  Savings  Bank  & 
Trust  Company,  of  the  rights  and  prlrlk«es 
essential  to  the  operation  of  the  business  to 
carry  on  which  It  was  Incorporated,  by  ac- 
tually doing  business  In  this  state;  and  that 
It  ceased  to  be  doing  such  business,  within 
the  meaning  of  this  section,  February  1, 
189S,  when  it  was  enjoined,  and  consequently 
Is  not  liable  to  pay  this  tax  while  (ta  present 
status  amtinues.  In  ProvId«it  Inst  v.  Massa- 
chusetts, 6  WalL  611,  the  United  States  an- 
preme  court,  speaking  by  Mr.  Justice  <31£fbrd, 
said:  "Franchise  taxes  are  levied  directly 
by  an  act  of  the  legislature,  and  the  corpora- 
tions are  required  to  pay  the  amount  Into  the 
state  treasury.  They  differ  tram  property 
taxes,  as  levied  for  state  and  municipal  pur- 
poses, in  the  basis  prescribed  for  computing 
the  amount.  In  the  maimet  of  assessment, 
and  In  the  mode  of  collection,  and  they  are  In 
Uen  of  all  the  taxation,  state  <x  mnnldpsL 
Comparative  valuation  In  assessing  property 
taxes  is  the  basis  ot  compntatim  In  ascer 
taining  the  amount  to  be  contributed  by  an 
individual,  but  the  amount  of  a  franchise  tax 
depends  upoa  the  business  transacted  by  the 
corpOTati<m.  and  tiie  extent  to  whldi  they 
have  exercised  the  privileges  granted  In  their 
charter.**  In  that  case.  It  waa  held  Hiat  a 
tax  based  upon  the  average  amount  of  d^oa- 
tta  was  a  franchise  tax.  Such  has  also  been 
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th*  holding  of  tbe  eonrti  In  Society  Oolte, 
6  Wall.  594;  State  v.  Central  8av.  Bank,  &7 
Md.  280.  10  AtL  280,  and  11  All.  857;  Jones 
T.  Bank,  66  Me.  2iSt;  Com.  t.  Lancaster  Bar. 
Bank,  12S  Mass.  Same  v.  Peo^g  Fire- 
Cents  Sar.  Bank,  5  Allen,  428. 

In  the  case  at  bar  the  tax  Is  levied  direct* 
Ij  br  an  act  of  the  legislature,  and  la  payable 
Into  the  state  treasury.  It  Is  not  lerted  v^on 
the  property  of  the  bank,  which  most  consist 
of  chattels,  money,  notes,  stocks,  bonds,  and 
other  evidences  of  Indebtedness  or  real  estate. 
The  amount  of  Its  d^podts  shows  the  Indebt- 
edness of  the  OMrporatlon  to  its  deposltbre, 
uid  does  not  necessarily  bear  any  relatkm  to 
the  actual  value  of  Its  taxable  proper^. 
There  Is  no  assessment  of  iftapeety  to  ascer- 
tain Its  value  In  comparison  wltib  th»  value 
of  other  taxable  property  in  the  community. 
The  amount  of  the  tax  Is  determined  boI^ 
by  the  extent  of  the  business  of  the  corpora- 
tion, as  measured  by  the  average  amount  of 
its  deposits  for  the  time  for  which  tiie  tax 
Is  asseswd,  after  making  the  ded actions  spec- 
ified. On  authority  and  reason.  It  Is  clear  that 
it  Is  a  franchise  tax,  and  V.  S.  c.  81,  I  547, 
makes  it  dear  that  It  was  intended  to  be  sroh 
a  tax.  This  view  Is  also  hannonlous  with 
the  limiting  words,  "and  doing  buriness  here- 
in," in  section  683.  These  words  most  be  con- 
strued to  have  refwence  to  the  ordinary  busi- 
ness et  the  corporation,  conducted  by  itself 
under  Its  corporate  powers.  Bank  v.  Sher- 
man,  28  Or.  S7S.  43  Pab.  658;  Dry-Goods  Oo. 
r.  Lester,  00  Ark.  120;  29  &  W.  34;  American 
Glucose  Co.  V.  New  Jersey.  48  N.  J.  Eq.  280, 
5  AXL  803;  Manufacturing  Co.  v.  Ferguson, 
118  U.  &  727,  5  Sup.  Ct  738.  When  the 
Bradford  Savings  Bank  &  Trust  Company 
was  enjoined  from  doing  business  In  the  suit 
Instituted  by  the  state  Inspector  of  finance, 
It  (^ased  to  transact  its  ordinary  bnslness,  or 
any  other,  and  ceased  to  be  doing  bnslness  in 
this  state,  within  the  meaning  of  section 
B83,  and  consequently  ceased  to  be  liable  to 
pay  this  franchise  tax.  The  Judgment  below 
was  for  the  defen^nt  to  recover  its  costs. 
Unless  allowed  by  statute,  costs  sre  not  recov- 
erable against  the  state.  We  have  no  statute 
permitting  their  recovery.  Pro  forma  Judg- 
ment for  the  defendant  reversed.  Judgment 
tar  the  defendant;  without  costs. 


(71  Vt  268) 

WALKJJR  et  al.  v.  ABNOLD. 
fSnpreme  Court  of  Vermont.   Bntland.  March 

4,  1899.) 

TBNDOR  AND  PURCHASER  —  CONSTRUOTIVB 
P<^BSSION—PAYHBNT— ESTOPPEL  —  SJECT- 
UBNT— DEFENSB—RIOHT  TO  BETTBRHBNTS. 

1.  One  taking  actual  possession  of  a  portion 
of  a  tract  of  land  which  he  has  contracted  to 
pnTchase  Is  In  constructlTe  pOBsession  of  it  all. 

2.  Where  one  conTeys  land  which  he  does  not 
own,  and  afterwards  secures  a  deed  tnnn  the 
owner,  he  Is  estOHwd  to  claim  the  land  against 
fall  grantee. 

8.  Where  a  parcbaser  under  an  executory  con- 
tract  alters  Into  possessloQ,  and  there  (a  no  one 


in  poasesaion  claiming  adverselr  at  the  time  of 
the  contract  or  entry,  and  he  has  not  been  evict- 
ed under  a  paramount  title,  be  cannot  be  reliev- 
ed from  payment  under  the  contract. 

4.  An  action  of  ejectment  by  a  vendor  against 
a  purchaser  holding  under  an  executory  con- 
tract, on  his  failure  to  make  payments  as 
agreed,  cannot  be  defeated  by  ahowing  that  at 
the  time  of  the  trial  a  treqpasser  had  acquired 
poBSMfflOtt  of  the  premises. 

6.  A  purchaser  nnder  an  executory  contract, 
defeated  in  ejectment  by  hia  vendor  because  he 
failed  to  pay,  has  no  rights  nnder  the  statute 
relating  to  betterments,  since  It  Is  only  whed 
defendant  In  ejectmeot  supposes  his  title  to  be 
good  in  fee,  and  it  "proves  to  have  been  de- 
fective." that  he  can  invoke  the  aid  of  the«tat- 
ate. 

BxeeptiODS  from  Buttand  county  court;  Mnn- 
son.  Judge. 

BJectment  by  William  F.  Walker  and  oth- 
ers, administrators,  against  BL  W.  Arnold. 
Judgment  for  plaintiff^  and  defendant  ex- 
cepts. Affirmed. 

It  appeared  that  Morse  dahned  title  to  Qie 
land  occupied  by  him  under  a  deed  from  one 
Byan  ot  a  farm  adjoining  the  land  In  ques- 
tion, the  division  line  between  the  two  prop- 
ortleB  betaig  the  town  line.  Morse  had  iHrevI- 
ons^  conveyed  the  land  in  question  to  the 
plaintlirB  intestate  bounding  it  by  the  town 
line,  but  now  dalmed  that  the  fftrm  ex- 
tended beyond  the  town  line. 

J.  G.  Baker,  for  plaintiffs.  Butler  &  Mo- 
loney and  H.  A.  Harm  an,  for  defendant 

TAFT,  0.  J.  The  defendant  contracted  to 
buy  of  the  plalntlffii  a  piece  ut  land  In  Ben- 
sou,  and  was  to  have  a  deed  when  certain 
stipulated  paymente  were  made.  He  failed 
therein,  and  insists  be  was  excused  therefrom 
because  the  plaintiffs  did  not  give  bhn  pos- 
sesion of  all  the  land  contracted  for.  He 
claims  that  oiie  Morse  was  in  possession  of 
about  9^  acres  of  the  land,  situate  on  the 
north  bank  of  Sunset  take.  When  the  de- 
fendant took  i>08sessIou  of  the  premises,  he 
was  In  constructive  possession  of  It  an.  It  Is 
needless  to  cite  auth(»itles  In  support  ot  this 
proposition,  but,  that  the  rule  applies  to  such 
cases  as  the  one  at  bar,  see  Hunt  v.  Taylor, 
22  Vt.  566.  The  record  does  not  disclose  any 
tratlmony  tending  to  show  any  occupation  by 
Morse  of  the  disputed  tract  at  ttae  time  of  the 
contract,  nor  at  the  time  the  defendant  took 
possession  uMer  It.  The  testimony  of  the 
witness  Morse  Is  as  favorable  to  the  defend- 
ant as  any  which  is  In  the  record.  He  testi- 
fied that  he  was  In  possession  of  the  disputed 
tract,  but  when  his  acto  are  shown  with  ref- 
erence to  the  possession  It  falls  to  establish 
the  fact.  The  most  that  his  testimony  estob- 
Ushes  Is  that  he  cultivated  a  small  piece  one 
summer,  and  that  during  each  summer  he  per- 
mitted not  more  than  three  i^cnlc  parties  to 
go  upon  the  banks  of  the  lake  during  the  day, 
and  his  acts  of  possession  In  building  a  fence 
and  Indoslng  not  more  than  six  rods  of  the 
picnic  grounds  were  the  summw  aftw  the 
suit  was  brought.  This  testimony  tended  to 
show  occasional  unlawful  entrln  upon  tibe 
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tend,  made  after  the  contnut,  but  no  tendency 
to  establlsti  the  fact  that  Morse  was  In  poft* 
aeulon  at  the  time  the  contract  between  the 
pbOntlffa  and  defendant  was  made,  and  when 
defendant  took  posseadon  under  It  Neither 
has  the  defendant  been  evicted  by  paramonnt 
title,  for  the  case  shows  that  Morse  had  no 
right  title,  nor  claim  to  the  land  In  aueatlon, 
neither  at  the  time  the  contract  with  the  de- 
fendant was  made  nor  since,  tf  Byan  owned 
-the  disputed  tract  prior  to  the  sale  of  hla  farm 
to  Morse,  the  latter  having  conveyed  It  by 
warranty  deed  to  Walker  prior  to  that  time, 
when  Morse  took  the  deed  from  Ryan  to  him 
the  disputed  tract  passed  to  Walker,  tat  the 
conveyance  from  Byan  to'  Morse  fed  the  es- 
toppel created  by  the  conveyance  in  the  deed 
from  Morse  to  Walker.  Jarvts  v.  Alkens,  2S 
Vt  635.  There  having  been  no  adverse  pos- 
sesaloD  by  Morse  at  the  time  the  contract  was 
entered  into  nor  when  the  defendant  went  In- 
to possession,  and  no  testimony  tending  to 
show  it  and  no  eviction  under  a  paramount 
title  since,  the  defendant  was  not  relieved 
from  making  bis  payments  tmder  his  contract 
Conceding  that  Morse  was  In  occapatlon  at 
the  time  of  the  trial,  he  had  acquired  such 
possession  by  trespassing  upon  the  land  after 
the  contract  between  the  defendant  and  the 
plaintiff  was  made,  and  the  action  cannot  be 
defeated  by  showing  such  fact  for  the  de- 
fendant In  ejectment  cannot  defeat  the  ac- 
tion by  transferring  the  title,  either  with  or 
without  consideration.  Whoever  succeeds  to 
the  possession  succeeds  also  to  the  perils  of 
the  suit.  If  the  rule  were  otherwise,  by  suc- 
cessive alienations  and  repeated  transfers  and 
trespasses  litlgatloQ  could  be  protracted,  and 
the  admiaistratlon  of  Justice  indeQoltely  de- 
layed. Persons  unlawfully  entering  upon  the 
land  pending  ejectment  are  bound  by  the  Judg- 
ment subsequently  rendered,  aod  are  subject- 
ed to  removal  by  the  final  process.  The  de- 
fwdant  not  having  made  his  payments,  was 
not  entitled  to  retain  possession  of  the  prem- 
ises, and  bad  no  rights  under  the  statute  re- 
lating to  betterments.  It  la  only  when  a  de- 
fendant In  ejectment  supposes  the  title  to  be 
good  in  fee,  and  his  title  "proves  to  have  been 
defective,"  that  he  can  successfully  Invoke 
the  aid  of  the  betterment  statutes.  Brown  t. 
Storm,  4  Tt  87.   Judgment  affirmed. 


<71  Vt  228) 

OHAPMAN  et  al.  t.  LONGWOBTH. 
(Supreme  Oourt  of  Vermont  Windsor.  Fetk  9, 

1899.) 

DBBDS  —  DESCRIPTION  —  RBPERBNCB  TO  FOB- 
HSR  00NVBYANCB3— BASBUBNT. 
Where  an  original  grantor  conveyed  a  tract 
of  land  iodading  a  lane  In  fee,  and  the  land 
passed  through  sundry  conveyances  to  plaintiffs 
grantor,  whose  deed  described  it  by  reference 
to  former  conveyances,  but  contained  a  clause 
conveying  a  use  of  the  lane,  the  coDveyance  of 
the  lane  In  fee  under  the  description  Incorpo* 
rated  by  reference  to  the  former  deeda  was  not 
limited  to  the  grant  of  an  easement  in  the  lane 
merely  iij  the  clause  granting  the  use. 


BxcepUons  from  Windsor  county  eomt; 
Boss,  Chief  Judge. 

l^respsss  by  Ellsa  A.  Chapman  and  anothei 
against  Blchard  Longworth.  Frcmi  a  Judg- 
ment for  d^endant  plaintiffs  eicept  Judg- 
ment reversed,  and  Judgment  absolute  ren- 
dered for  plalntlffik 

W.  W.  Stickney.  J.  G.  Sargent  and  H.  B. 
Plinn.  for  plaintiffs.  Gilbert  A.  Davis  and 
W.  a  a  Stickney,  for  defendant 

THiEB,  J.  On  Jane  20^  18G0,  Charles 
Bolt  being  the  ownef  of  a  tract  of  abont  11 
acres  of  land  situated  In  Springfield,  on  that 
day  conveyed  10  acres  and  20  square  rods 
of  the  same  to  John  Qoold,  and  the  remain- 
der, being  1  acre  and  6  sqnare  rods,  to  Isaac 
Howe.  On  Norembw  16,  1850.  Gould  con- 
veyed his  tract  to  John  ToUes,  who,  on  April 
1,  1870,  conveyed  It  to  Mary  W.  Knight  who, 
on  June  1,  1872,  conveyed  it  to  Isaac  Howe, 
BO  that  How^  on  the  latter  date,  became  the 
owner  of  the  tract  which  Holt  had  severed 
.by  his  deeds  of  Jane  20.  1860.  The  larger 
tract  was  pasture  land,  and  was  conveyed  by 
Howe  to  the  plaintlfl  BUsa  A.  on  May  IS, 
1893.  The  deacripUon  In  the  deed  Is  as  fol- 
lows: "Being  all  and  the  same  premises 
conveyed  by  deed  from  Mary  W.  Bjilght  to 
the  said  Isaac  Howe,  dated  June  1,  A.  D. 
1872.  and  recorded  In  Book  20,  page  678,  of 
^ringfleld  Land  Records,  to  which  referraoe 
may  be  had  for  a  more  particular  descrip- 
tion; hereby  reserving  from  said  land  con- 
veyed as  aforesaid  by  Mary  W.  Ejiight  aboot 
two  acres,  be  the  same  more  or  less,  that  the 
aald  Isaac  Howe  has  fenced  off  from  the 
easterly  end  of  said  land;  and  also  reserving 
any  springs  of  water  and  privileges  connect- 
ed therewith  that  may  have  been  conveyed 
1^  former  deeds  at  the  time  of  the  convey- 
ance from  Mary  W.  Knight  aforesaid,  or 
that  may  have  since  heretofore  been  con- 
veyed by  the  said  Isaac  Howe,  Including  a 
deed  this  day  executed  by  said  Isaac  Howe 
to  the  executors  of  H.  H.  Bpafford's  estate; 
and  the  said  Isaac  Howe  reserves  the  ose 
of  the  premises  hereby  conveyed  for  the  pur- 
pose of  pasturing  daring  the  season  of  pas- 
turing for  this  present  year.  The  premises 
hereby  conveyed  contain  about  eight  acr«, 
be  the  same  more  or  less;  and  for  the  con- 
sideration aforesaid  the  said  Isaac  Howe 
conveys  to  the  said  Eliza  A.  Ohapman  the 
use  of  the  lane  as  It  now  Is  for'  the  con- 
venience of  getting  to  and  from  the  premises 
herein  conveyed."  In  the  deed  from  Knight 
to  Howe  the  land  conveyed  has  no  other  de- 
scription than  that  It  Is  the  wh<de  of  the 
land  which  Tolles  conveyed  to  her,  and  the 
same  is  true  of  the  other  conveyances  run- 
ning back  to  the  deed  of  June  20,  1SS9,  from 
Holt  to  Gould,  In  which  the  jj^astore  and  lane 
are  carefully  bounded  and  described.  No 
question  now  arises  in  reiv)ect  to  th^r  iden- 
tity. This  description  must  be  read  into 
E(owe's  deed  to  the  plaintiff.  Uppett  r. 
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ley,  46  Vt.  816;  CSement  t.  Bank,  61  Vt 
298,  17  Atl.  717.  The  latter  deed  conveys 
the  same  land,  with  the  excepti<Hi  of  the 
two  acres  fenced  trff,  that  Holt  conveyed  to 
Gonid,  and  is  the  tract  shown  In  the  plans, 
with  a  lane  expending  In  an  easterly  direc- 
tion therefrom  to  Union  streei.  'Hie  referee 
finds  that  the  two-acre  piece,  taken  by  Howe 
from  the  Knight  poatnre  after  he  ptirchased 
the  premises,  waa  inclosed  with  his  meadow; 
tliat  he  boUt  the  wall  on  the  north  side  of 
this  piece,  which  was  also  on  the  south  side 
of  the  one- rod  strip,  and  thus  extended  the 
lane  westeily  to  the  pasture.  The  refwee's 
report  makes  It  clear  that  the  lane  was  not 
Included  In  the  two  acres  reserved,  but  was 
north  of  and  separate  from  It 

The  only  question  Is  upon  the  construction 
that  shall  be  given  to  the  plaintiff's  deed  In 
respect  to  the  lane.  There  would  be  no  ques- 
tion were  It  not  for  the  last  clause  in  the 
description  granting  the  use  of  the  lane.  It 
Is  true  that,  when  there  Is  ambiguity  In  a 
deed,  the  Instrument  must  be  construed  so 
as  to  carry  out  the  Intentions  of  the  parties. 
By  what  la  called  In  the  deed  a  "reservation" 
of  two  acres,  but  which  was  an  "exception" 
from  the  terms  of  the  gran^  it  evidently  be- 
came necessary  to  extend  the  lane  westerly 
along  the  north  side  of  the  excepted  piece, 
for  there  was  no  occasion  for  a  lane  there 
before  that  piece  of  land  was  turned  Into 
the  meadow.  The  deed  In  respect  to  that  part 
of  the  lane  has  no  ambiguity.  It  expressly 
conveys  all  of  the  pasture  escepting  the  two 
acres  that  had  l>een  fenced  off.  In  all  the 
deeda— from  that  of  Holt  to  Gould,  In  1860, 
down  to  that  of  Knight  to  Howe,  In  1872— 
the  conveyance  'of  the  lane  was  aa  absolute 
and  clear  In  its  terms  as  that  of  the  pasture 
Itself.  It  had  been  used  by  the  different 
owners  of  the  pasture  in  driving  cattle  to  and 
from  It,  and  was  necessary  for  that  use.  The 
deed  from  Howe  to  the  plaintiff  Is  like  the 
others,  aside  from  the  exception  of  the  two 
acrea,  and  the  springs  of  water,  and  the  final 
clause  In  the  description  above  quoted,  grant- 
ing a  nse.  In  1895  the  executrix  of  Howe's 
will  conveyed  the  Howe  premises  to  one 
Boss,  who  took  down  the  fence  and  bars, 
whereupon  Mr.  Chapman  rebuilt  them  In  the 
place  where  they  were  when  his  wife  took 
her  deed,  and  litigation  ensued.  In  1896  the 
defendant  bought  the  Howe  premises,  after 
which  be  removed  the  posts  and  bars  16 
times,  and  the  plaintiff  and  her  husband  re- 
placed them.  The  defendant's  acts  have  led 
to  this  suit.  We  think  that  the  deed  from 
Howa  to  the  plaintiff  must  be  construed  to 
convey  the  fee  in  the  lane.  Tbe  precise  de- 
scription in  Holt's  deed  to  Gould,  which  must 
be  considered  as  copied  Into  the  plaintiff's 
deed,  identlfylDg  the  land  by  metes  and 
bounds,  courses  and  distances,  must  prevail 
over  the  conveyance  of  a  use  in  a  later  part 
of  the  premises.  The  grant  of  the  fee  Is  In 
clear  and  unamblguonB  terms,  while  the  grant 
of  the  nse  may  mean  the  oae  of  the  entire 
44A.-28 


lane  from  the  pasture  to  the  street,  or  possi- 
bly only  that  part  of  It  which  lies  north  of  the 
two-acre  piece.  The  clause  giving  the  use 
cannot  control  the  grant  of  the  fee.  The 
grant  of  the  easement  cannot  have  the  effect 
to  limit  the  grant  to  an  easement  A  grantor 
cannot  destroy  his  own  grant,  however  much 
he  may  modify  it,  or  load  It  with  conditions. 
Having  once  granted  an  estate  In  his  deed, 
no  snbsequent  clause,  even  In  the  same  deed, 
can  operate  to  nullify  it  Devi,  Deeds,  S 
838a,  citing  Maker  v.  Lazell,  83  Me.  662,  22 
Atl.  474.  A  deed  made  pursuant  to  a  sale 
on  execution,  conveying  all  .the  right,  title,  ■ 
and  Interest  of  the  judgment  debtor  In  land 
specifically  described,  contained  the  phrase, 
"being  a  leasehold,  unexpired,  originally 
granted,"  was  held  to  pass  the  fee,  the  ex- 
ecution debtor  being  In  fact  the  owner  at 
the  time  of  the  sale,  the  recital  as  to  a  lease- 
hold Interest  not  having  the  effect  of  limiting 
the  estate  conveyed.  Dodge  v.  Walley,  22 
Oal.  226,  cited  In  note  to  Devi.  Deeds,  S  888a. 
Bepugnancy  Is  a  disagreement  or  Inconsist- 
ency twtween  tr^'o  or  more  clauses  of  the 
same  Instrument  In  deeds  and  other  Initm- 
ments  Inter  vivos  the  general  rule  Is  that  the 
earlier  clause  prevails  If  the  Inconsistency  be 
not  so  great  as  to  avoid  the  Instrument  for 
uncertainty.  21  Am.  &.  Eng.  Bsc.  Law,  20; 
2  Bouv.  Law  Diet  57&  In  Re  Leicester,  2 
Taunt  109,  Mansfield,  a  T..  said,  "The  gen- 
eral rule  Is  that  If  there  be  a  repugnancy, 
the  first  words  In  a  deed  and  the  last  wordi 
In  a  will  shall  prevail."  It  was  held  In  Cut- 
ler V.  Tufta,  3  Pick.  272,  that,  where  the  de- 
scriptive words  are  wholly  without  ambigu- 
ity, and  are  followed  by  a  clause  repugnant 
the  second  clause  must  be  rejected. 

The  fact  found  by  the  referee  that  the  lane 
was  essential  to  the  use  of  the  pasture,  and 
formed  a  part  of  it,  brings  the  case  within 
the  rule  that  everything  essential  to  the  ben- 
eficial use  and  enjoyment  of  property  des- 
ignated, in  the  absence  of  excepting  clanses, 
Is  to  be  considered  as  passing  with  the  grant; 
as  in  Snow  v.  Orleans,  126  Mass.  463,  where  It 
was  held  that  a  deed  conveying  "the  academy 
with  the  fence  around  said  bnllding,"  convey- 
ed the  land  about  the  building,  used  In  connec- 
tion with  It,  as  well  as  the  building  Itself. 
Sheets  T.  Selden's  Leasee,  2  Wall  177;  Shep. 
Touch.  94.  Greater  force  should  not  be  given 
to  an  Inconsistent  clause  In  the  description  in 
a  deed  than  is  given  to  an  habendum,  which  is 
contradictory  to  the  premises.  Ohancellor 
Kent  says  (4  Comin.  468)  that  the  habendum 
cannot  perform  the  office  of  devesting  tbe 
estate  already  vested  by  the  deed;  that  U 
Is  void  If  It  be  repugnant  to  the  estate  grant- 
ed. See  Society  v.  Stark,  34  Vt  243;  Flagg 
V.  Eames,  40  Vt  16.  In  Alger  v.  Kennedy. 
49  Vt.  109,  the  description  was,  "The  prem- 
ises on  the  comer  of  College  street  and  Cen- 
ter street  recently  occupied  by  B.  Idporte 
as  a  French  hotel"  In  the  discussion  of  the 
case  in  the  opinion  these  rales  were  clearly 
brought  oat:  "A  particalar  descrlptioii,  fol- 
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lowing  closely,  In  the  same  sentence  and 
clanse,  words  of  general  description,  Is  to  be 
construed  as  a  restriction  of  limitation  of  the 
general  description.  •  •  •  When  follow- 
ing a  definite  description,  or  when  repugnant 
to  a  preceding  description,  or  when  manifest- 
ly added  by  way  of  farther  description,  dif- 
ferent rules  of  construction  and  dlflferent 
considerations  control  the  effect  to  be  giv- 
en them."  The  case  of  Robinson  r.  Railroad 
Co.,  oe  vt  428,  10  Atl.  522,  upon  which  the 
defendant  relies,  falls  under  the  first  of  these 
roles.  There  the  description  was,  "Being  a 
strip  of  land  four  rods  In  width  across  my 
land,  and  being  the  same  land  now  occupied 
by  the  St  Albans  &  Rlehford  Planli  Road  Go. 
for  their  road,"  to  which  was  added,  after 
a  comma,  the  clause,  "for  the  use  of  a  plank 
road";  and  it  was  held  that  this  clause  was 
a  limitation  upon  the  grant  and  that  only 
an  easement  was  conveyed.  The  case  at  bar 
clearly  falls  within  the  second  rule.  The 
grant  of  the  use  of  the  lane  Is  contained  in 
an  independent  sentence  in  the  premises  of 
the  deed,  with  several  distinct  reservations 
"from  said  land  conveyed"  standing  between 
It  and  the  absolute  conveyance  of  tlie  fee. 
We  think  that  the  latter  grant  must  be  held 
repugnant  to  the  former  one. 

The  defendant  contends  that  the  situation 
of  Howe's  buildings  when  he  made  the  con- 
veyance to  the  plaintiff,  and  the  necessity 
and  convenience  of  having  access  to  the  north 
side  of  them,  considered  In  connection  with 
the  language  of  his  deed  to  the  plaintiff  re- 
specting a  use,  render  It  incredible  that  he 
should  have  Intended  to  convey  the  fee  of  the 
lane.  The  intention  of  the  parties  is  to  t>e 
ascertained  by  considering  all  the  provisions 
of  the  deed,  as  well  as  the  situation  of  the 
parties,  and  then  giving  etFect  to  such  Inten- 
tion, if  practicable,  when  not  contrary  to  law. 
The  intent  when  clearly  expressed,  cannot 
be  altered  by  extraneous  drcumstances.  No 
positive  rule  of  law  can  be  lawfully  violated 
In  the  search  for  Intent  Devi.  Deeds,  fiS 
836,  838,  840.  The  referee  has  reported  the 
facts  fully,  but  there  Is  no  ambiguity  In  the 
deed  to  require  extrinsic  evidence  to  aid  In 
its  construction.  The  plaintiff's  deed  from 
Howe  conveyed  the  fee  in  the  lane  as  the 
lane  Is  described  In  Holt's  deed  to  Gould.  In 
the  view  of  the  case  that  we  have  taken  upon 
the  main  question,  it  is  unnecessary  to  con- 
^der  the  question  of  estop[>el  by  a  former 
Judgment.  Judgment  reversed,  and  judg- 
ment on  the  report  for  the  plaintiffs. 
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STEVENS  et  «1.  v.  COBUBN. 

(Supreme  Court  of  Vermont  WasblngtoB. 
March  4,  1899.) 

AOTXOH  or  ACGODNIV-RIOHT  TO  UMHTAm— 
OITT  COURT^URISDICTION— 
PARTNERSHIP. 

L  An  action  of  account  at  common  law  can- 
not be  maintained  to  settle  matters  between 


three  or  more  partners,  having  separate  and  dis- 
tinct Interests,  because  no  s^Mrate  judgment 
can  lie  rendered  therein.  Ttxe  remedy  is  In  ^ui- 
tj. 

2.  V.  S.  i  14C2,  giving  jurisdiction  to  coanty 
courts  In  an  equitable  Jicticm  of  account  be- 
tween three  or  more  partners,  does  not  extend 
Jurisdiction  thereof  to  a  city  court  having  Jnria- 
diction  of  dvil  matters  where  the  debt  or  de- 
mand does  not  exceed  (600. 

Exceptions  from  Wastalngtoo  oonnty  conrt; 

Start,  Judge. 

Action  of  account  by  Artiiur  Stevens  and 
others  against  Louis  Cobom.  There  was  a 
Judgment  denying  a  motlcm  to  lUsmlss,  and 
ovmnllng  a  demurrer  to  tike  dedanitlon,  and 
d^ndant  exeats,  Rerened. 

The  dedaratlon  alleged,  amoi^  other 
things,  fiiat  the  plaintiffs  and  the  defendant 
"w«re  associated  together  as  partnors  and 
tenants  In  common  In  sa  organisation  known 
as  the  Toong  Peoples  Independent  CXub  of 
NorQi  Monlpeller,  Vermont,  and  In  which 
the  said  club  the  plaintiffs  and  the  defend- 
ant were  mntoal^  lnt»ested";  and  fnrOier, 
that  the  dtfendant  "agreed  to  render  to  tiie 
plalntlffli  a  Just  and  tme  account  of  aU 
moneys  so  received  by  the  defmdant  for  the 
mntnal  benefit  ^  the  plaintiffs  and  the  de- 
fendant, and  to'pay  Uie  ssme  to  the  plaln- 
UttB  tqmn  request" 

John  O.  Wing,  for  plalntlffL    T.  J.  ft  B. 

H.  Deavitt,  for  defendant 

TAFT,  a  J.  This  is  an  action  of  account 
In  favor  of  18  partners  against  a  co-partn», 
and  brought  In  the  city  court  of  Montpeller, 
and  the  sole  question  is,  had  the  dty  court 
Jurisdiction?  It  has  "Jurisdiction  of  all  mat- 
ters of  civil  nature"  if  "tUe  debt  or  other 
matter  In  demand  does  not  exceed  five  hun- 
dred dollars."  Acts  1886,  No.  140,  |  5.  Ac- 
tions of  account  are  of  a  dvil  nature.  An 
action  of  account  at  common  law  cannot  be 
maintained  to  settle  partnership  matters  be- 
tween three  or  more  partners  having  separate 
and  distinct  Interests,  for  the  reason  tiiat  no 
separate  Judgments  can  be  rendered  in  sucb 
an  action.  The  remedy  Is  in  equity.  The 
county  court  has  soch  Jurisdiction  given  it 
by  V.  S.  SB  1451,  1452.  These  sections  do  not 
extend  such  Jurisdiction  to  Justice  courts  (La 
Point  V.  Scott  36  Vt  633),  nor  to  the  dty 
court  In  Montpeller.  That  tb&t  court  has  no 
Jurisdiction  between  three  or  more  partners 
having  diverse  Interests  Is  fuUy  suetaJoed  by 
WlsweU  V.  Wllklns,  4  Vt  137,  and  La  Point 
V.  Scott,  supra.  If  the  19  plaintlfh  Kpn- 
sent  one  interest  and  ttie  defendant  another. 
In  moieties.  It  Is  likely  the  action  may  U& 
But  we  do  not  give  the  dedaratlon  that  con- 
struction, but  considn'  that  each  of  the  19 
piaintlfrs  and  the  defendant  are  equal  in  In- 
terest each  with  the  other.  Hie  dedaratloD 
can  be  amended  in  the  reQ>ect  named  If  the 
plaintiffs  are  so  advised.  Therefore  the  case 
may  be  remanded.  Judgment  reversed,  de- 
murrer sustained,  dedaratlon  adjudged  In- 
Buffident  and  cause  remanded. 
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SOWIiBS  ct  at  T.  BUTLBB. 

Cliprcne  Goait  of  Vennont.  FrankUn.  April 

21.  1880.) 

HORTOAaB— SALB  AND  IjBAflB-^SSIONMBNT— 
DBBD— BOUNDARIBS— BONA  VIDB  PUBOHAS- 
BR  —  BVIDBNCB  —  EJBCTUBNT  —  llNDINGft- 
WITNBSS-COMPBTHNCY. 

1.  Where  laud  is  conTeyed  by  warranty  deed, 
and,  as  part  of  tbe  flame  transaction,  the  gran- 
tee leases  tbe  premises  to  the  grantor,  with  the 
priTllege  of  parchaHns  the  same  during  the  term 
for  an  amount  eQual  to  a  sum  loaned  hy  the 
cmntee  to  tbe  grantor,  with  interest,  tho  gran- 
tee acqolrea  no  title  ot  interest  except  aa  matt' 


In  determining  the  bonndarlea  of  land  con- 
Teyed a  deed,  the  deBcriptioo  given  therdn 
must  govern,  and  not  indefinite  expressiona  aa  to 
the  size  of  the  tract. 

3.  "Where  land  is  conveyed  by  warranty  deed, 
and.  as  part  of  the  same  transaction,  the  gran- 
tee leases  the  premises  to  the  grantor,  with  the 
right  to  purchase  the  same,  an  assignment  of 
inch  lease  by  the  latter  is  safflcient  to  vest  all 
his  title  to  the  premises  in- the  assignee. 

4.  Where,  at  the  time  of  the  execution  and  de- 
livery of  a  deed,  tbe  land  is  in  the  adverse  pos- 
session of  another,  the  grantee  is  not  a  bona  tide 
pnrcbaser,  but  takes  it  sabjeet  to  the  eguitien 
of  tbe  one  in  possesion. 

5.  A  deed  executed  by  a  party  bavlng  title  t» 
land  will  convey  his  interest,  though  his  title 
Is  not  of  record. 

6.  Indorsements  written  by  a  lessor  on  the 
back  of  a  lease  are  competent  evidence  a^minat 
him  as  admissions  of  payments  made  by  lessee. 

7.  The  assignment  of  a  lease  by  the  lessee  is 
admissible  to  show  that  his  interest  has  vested 
in  bis  assignee. 

6.  Id  ejectment,  a  finding  by  a  master  that 
the  defendant  held  the  premises  in  dispute  ad- 
versely is  not  erroneous  merely  because  the 
plaintiff  had  been  in  adverse  possession  of  a  por- 
tion of  the  premises  covered  by  the  eaves  of  his 
building. 

9.  In  a  controversy  involving  title  to  land,  a 
witness  who  Is  a  puty  to  defendant's  chain  of 
Htle  Is  not  within  tbe  statute  which  excludes  a 
ftom  tcatiftlnK  wbeo  tlw  owosite  party  im 

A^teal  In  chancery,  FAnklln  county. 

Bill  by  Snsan  B.  aowles  and  athen  agaliut 
Gtty  L.  Butler.  From  a  decree  dlsmlsBlng  tbe 
bill,  orators  appeal.   Modified  and  afllrmed. 

Following  Is  an  extract  from  the  master's 
report:  "The  premises  in  controversy  con- 
sist of  a  small  tract  of  land  situate  In  the 
rear  of  a  brick  building  that  stands  oo  tbe 
highway  running  easterly  and  westerly 
through  Fairfax  village,  and  between  tbe  rear 
of  said  brick  building  and  a  small  stream 
known  as  'Mill  Brook,'  and  of  a  right  of  way 
nine  feet  wide  between  said  brick  building 
and  the  building  next  westerly  thereof  (which 
Is  tbe  store  owned  and  occupied  by  the  de- 
fendant), running  back  from  the  highway  a 
distance  of  fifty  feet  The  brick  building  was 
erected  some  fifty  years  ago,  and  the  prem- 
ises have  been  ever  since,  and  are  now,  oc- 
cupied by  tbe  orators,  or  some  of  them,  or 
their  tenants,  and  by  those  through  whom 
they  claim  to  derive  title.  They,  or  some  of 
them,  also  claim  title  to  the  strip  of  land  in 
the  rear  of  the  brick  building,  and  to  the 
right  of  way  above  referred  to,  as  appurte- 
nant to  and'a  part  of  the  premises  on  which 


the  brick  building  stands.  The  defendant, 
and  those  through  whom  he  claims  to  derive 
title,  and  their  tenants,  have,  on  the  other 
hand,  for  a  long  period  of  years,  occupied 
the  premises  next  westerly,  on  which  the  de- 
fendant's store  building  stands  as  aforesaid; 
and  tbe  defendant  claims  title  to  the  premi- 
ses and  right  of  way.  In  dispute  as  appurte- 
nant to  and  a  part  of  the  land  owned  by  him. 
The  brick  building  has  a  frontage  of  about 
thirty-six  feet,  and  Is  about  thirty-two  feet 
in  depth.  Tbe  brick-store  lot  and  the  strip 
of  land  in  dispute  are  bounded  easterly  by 
lands  of  the  M.  E.  Church  of  Fairfax,  on 
which  Is  a  line  of  sheds  built  close  to  the 
easterly  line  of  the  land  in  dispute.  The  di- 
mensions of  the  land  in  dispute  are  about 
seventy  by  ninety  feet"  As  to  No.  1  of  the 
16  claimed  errors  of  the  master  mentioned 
In  the  opinion,  the  finding  was  that  said. 
Hubbell,  on  September  15,  18S6,  assigned  tbe 
lease  to  said  A.  J.  Soules;  that  the  assignment 
was  duly  executed  and  acknowledged,  but 
not  recorded  In  the  town  records  of  Fairfax 
until  September  24,  1897,  after  the  bringing 
of  this  suit;  and  tbe  master  found.  If  he 
might  so  find  as  a  conclusion  of  fact,  that 
by  virtue  of  said  assignment  all  Hubbell's 
right,  title,  and  Interest  under  and  by  virtue 
of  the  lease  became  vested  In  said  Soules. 
As  to  No.  7  of  tbe  claimed  errors,  the  master 
found  that,  whether  the  word  were  "south- 
east" or  "southwest,"  the  description  would. 
In  neither  event  Include  any  portion  of  the 
premises  In  dispute,  but  would  Include  the 
brick  store.  As  to  No.  8  of  the  claimed  er- 
rors, the  master  found  that  In  November, 
1878,  tbe  orator  Edward  A.  Soules,  In  his 
own  handwriting,  drafted  a  note,  and  mort- 
gage securing  the  same,,  and  sent  them  to  A. 
D.  Farusworth  to  execute,  and  In  this  mort- 
gage used  a  description  militating  against 
hla  position  In  tbe  present  case. 

H  A.  Sowlea,  for  (»aton.  Ballard  ft  Bur- 
leson, for  defendant 

TAFT,  3.  Tbe  orators'  title,  If  any,  to  the 
disputed  land,  was  derived  through  Hiram 
Bellows,  and  they  dalm  he  had  title  tbrough 
certain  deeds: 

First  From  Weaver  and  wife  to  A.  J. 
Soule,  October  7, 1851.  No  title  can  be  derived 
from  such  source,  as  the  description  In  the 
deed  does  not  Indode  aoy  portion  of  tbe  dis- 
puted tract 

Second.  Rufus  Steams'  warranty  deed  to 
Hiram  Bellows,  November  1,  1853.  The  lat- 
ter's  rights  under  the  deed  depend  upon  its 
character,— whether  absolute,  or  conditional 
by  way  of  mortgage.  It  was  a  warranty 
deed  in  form,  but  no  doubt  can  be  enter- 
tained, upon  reading  the  report  of  the  mas- 
ter, but  that  It  was  la  fact  a  mortgage,  and 
in  his  findings  he  so  treats  it  It  Is  tbe  only 
construction  we  can  give  tbe  facts  reported. 
Steams  conveyed  the  disputed  tract  to  Bti- 
lows,  and  aa  a  part  of  the  same  tranaaettoa 
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Bellows  leased  the  same  i^rrailses  to  Steanu 
for  10  years  at  an  annual  rental  of  $26.61, 
fiTlng  Steams  the  right  at  the  end  of  any 
Tear,  no  rent  at  the  time  being  unpaid,  to 
purchaae  the  i^emUes  for  $266.14,  The  lat- 
ter mm  erldently  waa  the  amount  ot  a  loan, 
and  the  annual  rental,  $28.01,  10  pa:  cent 
upon  the  prlnclpaL  Within  one  month  there- 
after, Steanu  conveyed  a  small  tract  of  the 
land,— between  three  and  fbur  square  rods,— 
by  warranty  deed,  to  some  pers<m  in  trust 
for  the  Methodist  society.  In  December  of 
the  following  year  be  fsouTeyed  the  rest  of 
the  premises  to  one  Hnbbdl,  by  warranty 
deed,  and  on  the  same  day  asdgned  tlie  lease 
ftom  Bellows  to  said  Hubb^  In  the  deed 
V>  Hubbell,  Steams  warrants  the  premises 
free  CttHn  Incumbrance,  "except  to  said  Bel- 
lows, of  two  hundred  dollars."  The  master 
finds  that  on  Mardi  1^  1864,  the  lease  to 
Steams  from  Bellows  was  ful^  paid  and 
'satisfied,  and  waa  so  altered  on  one  of  the 
CKciglnal  dqpllcate  leasee  1^  Bellows  himself. 
It  Is  beyond  question,  th«ref)>re,  that  Bel- 
lows acquired  no  title  to,  nae  Interest  in,  the 
disputed  tract  by  Tlrtoe  of  the  deed  tnm 
Steams;  dated  November  1,  1863,  save  th« 
title  and  interest  of  a  mortgagee. 

Third,  A.  J.  Soule's  deed  to  I.  N.  and  O. 
H.  Soule,  May  5,  1S54,  and.  foortb,  I.  and 
O.  H.  Soule's  deed  to  Btilows,  December  15, 
186S.  In  respect  to  these  two  deeds  the 
orators  claim  that  the  disputed  tract  Is  In- 
cluded In  the  description,  for  this  reason: 
The  land  Is  described  as  "being  about  one- 
eighth  of  an  acre  of  land,  •  •  •  bound- 
ed northwardly,  northeasterly,  and  north- 
westwardly by  land  owned  by  Rufus  Steams, 
and  eastwardly  by  the  Methodist  meetlng- 
houae  lot,  and  southwardly  by  the  highway." 
The  orators  claim  that,  by  tbis  description, 
the  grantees  cannot  take  "about  one-eighth 
of  an  acre"  unless  they  take  the  disputed 
tract,  being  a  portion  of  tbe  Steams  land; 
that,  in  otd&t  to  get  their  "one-elgbth  of  an 
acre."  they  must  take  a  part  of  the  land  then 
belonging  to  Steams.  Their  claim  in  this 
respect  is  trae.  Tbe  master  finds  that  the 
brick-store  lot  contains  about  one-sixteenth 
of  an  acre.  That  is  the  area  of  the  lot 
bounded  In  the  deed.  The  description  Id  tbe 
deed  must  be  governed  by  the  boundaries,  and 
not  by  the  usual  expression  so  common  in 
conveyances,  "being  about,"  etc.  It  is  clear 
the  dMcrlptlon  cannot  be  construed  as  includ- 
ing any  of  tbe  Stearns  land.  Monuments 
control  cotuses,  distances,  and  general  terms 
used  In  the  description  of  lands  In  deeds;  and 
the  rule  Is  always  applicable  when  It  effec- 
tuates tbe  intention  of  tbe  grantors  as  shown 
by  the  deed.  Fullam  v.  Foster,  08  Vt  590, 
3S  AtL  4S1,  and  the  many  Vermont  cases 
therein  cited.  The  authority  dted  by  tbe 
orators  to  maintain  their  claimed  construc- 
tion of  tbe  deed  Is  Pierce  v.  Browo,  24  Vt 
166.  That  case  Is  not  analogous,  tn  any  re- 
spect, to  this.  In  that  the  general  descrlp- 
tiou  was,  "containing  about  forty  acres  <a 


land."  Tbe  Ibie  whldi  created  tbe  uncer- 
tainty was,  "thence  east  on  M.  Pendleton's 
soutb  Una  to  Hiram'  Brown's  land."  Pendle- 
ton's Bontib  line  readied  Bnnm'a  land  la  two 
places,  and  the  court  said,  "The  calls  of  tbe 
deed  can  be  answered,  and  the  land  Incltided 
or  ezdnded,  on  an  equally  reasonable  coo- 
Btroctlon  of  the  deed."  If  the  line  tennlmted 
at  the  first  onner  oC  the  Brown  land,  the 
conveyance  was  of  82  acres  only;  if  at 
second  comer,  It  Included  41  acres.  The 
court,  therefore,  In  construing  the  deed,  used 
the  expression  of  "about  forty  acres,"  and 
gave  effect  to  it  so  as  to  answer  all  the  calls 
of  the  deed,  and  manifeBtiy  carry  Into  effect 
the  Intent  of  the  grantor  to  eonvejr  about  40 
acres.  In  this  ease  tha  boundaries  of  the 
land  conveyed  cannot  be  extended  beyond 
the  lines  of  the  Steams  land.  After  A.  J. 
Soule  conveyed  the  orators'  store  and  lot  to 
I.  N.  and  O.  H.  Soule,  and  the  latter  convey- 
ed to  Bellows,  A.  J.  Soule  bought  tne  prem- 
ises owned  by  tbe  d^uidant,  Indodlng  the 
tract  In  question,  and  the  orators  daim  Hiat 
the  tract  in  qoestlon,  being  Induded  In  the 
descriptions  In  the  deeds  from  A.  I.  Soule  to 
L  N.  Soide  and  Q.  H.  Soule  and  trout  flie  lat> 
ter  to  Bdlows,  passed  to  B^ws  wfaoi  A.  J. 
Soule  subaequentiy  bought  flie  disputed  tract; 
that  the  conveyance  to  A.  J.  Soule  fed  tbe 
estoppel  created  by  the  coTaiaiito  In  bis  deed 
to  tbe  grantors  of  BeUowa.  nils  well-estab- 
lished rale  invoked  by  the  orators  cannot  aid 
them,  for  the  land  hi  dispute  was  new  con- 
veyed  by  Soule  to  Bellow^  as  we  have  alMve 
held  that  the  deed  covered  none  of  the  dl» 
puted  land.  We  are  further  confirmed  In  our 
view  that  the  deed  from  Steams  to  Bdlow^ 
November  1,  1863,  was  a  mortgage,  from  the 
fact  that  at  subsequent  periods  Bellows  took 
from  the  then  owners  of  the  iwemlaes  three 
different  mortgages  of  the  same  land  tbat 
Steams  conveyed  to  him  (It  Is  improbable 
that  Bellows  would  accept  a  mortgage  of 
lands  that  be  at  tbe  time  absolutely  owned, 
to  secure  a  debt  due  bim),  and  that  subse- 
quently he  executed  a  warranty  deed  of  tbe 
same  premises  to  one  Rlngham,  and  then, 
having  acquired  some  further  mortgage  in- 
terest In  the  premises,  be  quitdalmed  the 
premises,  Includlug  tbe  right  of  way,  to  one 
Farnswortb.  Bingham  and  Famsworth  were 
owners  of  the  premises  in  defendant's  chain 
of  title.  It  Is,  then,  beyond  dispute  that.  If 
Bellows  did  acquire  any  Interest  In  the 
Stearns  land  by  virtue  of  Steams*  deed,  No- 
vember 1,  1853.  be  virtually  conveyed  such 
Interest  away'  more  than  30  years  since. 

Tbe  orators  claim  tbat  the  master  made  16 
errors  In  his  mlln^  as  to  evidence  and  find- 
ings of  fact,  and  we  will  notice  diem  In  the 
order  In  which  they  are  stated  In  the  orator^ 
brief. 

(1)  Tbe  facts  reported  fully  Justified  the 
finding  of  tbe  master  tbat  by  tbe  assignment 
from  Hubbell  to  Soule  the  former's  Interest 
In  tbe  premises  passed  to  tbe  latter. 

02)  The  (H-atora  dahn  tbat  Brush's  tlOe,  de- 
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rlTed  Crom  the  assignment  aod  aiiltclAim  of 
Hobb^  could  not  aiCect  tbe  title  of  the  oia- 
trlx  Sosan  B.,  as  she  was  a  bona  fide  pnr^ 
diaser  from  Dewey,  a  Uke  bona  flde  pnrchas- 
«>  at  tbe  marahal's  sale.  It  Is  enough  to  say 
In  this  connection  that,  as  we  constroe  tbe 
deeds  from  tbe  marshal  to  Dewey  and  from 
Dewey  to  Susan  B.,  they  do  not  include  the 
land  In  dispute.  But,  If  they  did,  the  land 
at  tbe  time  being  In  the  adverse  possession  of 
another,  tbe  grantee  would  not  be  a  bona  fide 
purchaser,  but  would  take  subject  to  the 
equities  of  tbe  one  in  possession.  See  Rob. 
Dig.  638.  under  the  head.  "Possession ;  Effect 
of  as  Notice." 

(5)  The  deed  from  Boole  to  Bru^  was 
Iffoperly  admitted.  The  objection  that  he 
had  no  title  nor  Interest  of  record,  If  true, 
was  oot  tenable.  He  could  convey  any  hiter- 
est  bP  had  hi  tbe  premises  If  his  right  and  In- 
terest were  not  of  record. 

(4*  5}  The  Indorsement  on  the  back  of  the 
lease,  written  by  Mr.  Bellows,  was  properly 
admiued  as  tending  to  show  that  the  lease 
was  fully  paid.  It  was  hi  tbe  nature  of  an 
admission  by  him,  written  with  his  own 
hand,  and,  followed  by  a  delivery  (tf  it  to  the 
party  interested,  was  competent  eTldence 
*    against  him. 

(6)  The  assignment  of  the  lease  by  HobbeU 
to  Soule  was  properly  admitted  for  tbe  pur- 
pose of  showing  that  Hubbell's  Interest  was 
eonreyed  to  and  vested  In  Boule. 

(7)  As  to  authOTlty  for  reading  "southeast" 
as  "southwest"  see  Bailroad  Co.  v.  ChafTee, 
71  yt  — ,  ^  AtL  984.  There  was  no  error 
hi  this  respect 

(9  The  unexecuted  deed  and  note  prepared 
by  the  orator  Edward  A.  was  properly  In  evi- 
dence, and  was  pertinent  upon  the  question 
whether  Bellows'  estate  was  making  claim  to 
the  disputed  tract.  If  tt  was  admissible 
against  the  executor  of  Bellows'  estate,  It  was 
pn^rly  In  the  case;  and  It  does  not  appear 
that  It  was  nsed  to  the  prejudice  of  the  rights 
of  the  oratrtx  Susan  B.,  if  it  was  objection- 
able In  that  respect  wUch  It  Is  nnueceBSary 
for  ns  to  decide. 

<8)  The  deed  from  Brush  to  Bellows  of  "all 
the  land  described  In  a  deed  from  Rufus 
Steams  to  Hiram  Bellows"  was  pertinent  op- 
<ni  the  question  whether  the  same  land  was 
conveyed  by  both  deeds.  - 

(LO,  11)  The  master  did  not  err  in  finding 
the  facts  stated  in  points  10  and  11,  for  there 
was  testimony  in  the  case  tending  to  establish 
SDch  facts,  and  we  cannot  revise  fala  findings. 

(12)  Tbe  orators  claim  that  the  master  err- 
ed In  finding  the  defendant  or  bis  grantors 
held  the  premises  adversely,  because  the 
oraton  and  their  grantors  had  been  in  the 
adverse  possession  of  a  part  of  the  premises; 
L  e.  the  land  covered  by  the  eaves,  cornice, 
and  steps  of  the  brick  store,  etc;  The  master 
finds.  In  sabstance^  that  tbe  defendant  and 
his  grantors  h^d  the  premises  adversely,  but 
the  eaves  and  cornice  of  the  brick  store  bond- 
ing have  always  projected  evor  tho  tlg^t  of 


way  and  premises  In  dispute  a  distance  of 
from  12  to  18  inches.  The  right  of  the  ixattmi 
to  maintain  the  eaves  and  cornice,  under  this 
finding  of  the  master,  cannot  be  Interfered 
with  by  the  defendant  No  injunction  against 
the  defendant  Is  necessary  to  iHxitect  the 
rights  of  the  orators  in  respect  tO  the  eaves 
and  eomice.  For  any  Interference  therewith 
by  the  defendant  tbe  orators  will  have  ainple 
reitaedy  In  an  action  of  trespass,  and  the  bill 
may  be  dismissed  without  prejodlee  to  the 
oraton'  rit^ts  thereto. 

(18)  It  is  unnecessary  for  this  court  to  point 
oat  testimony  tending  to  show  an  adverse  use 
of  the  premises  by  the  defendant  and  those 
under  whom  he  daims.  The  recwd  is  fall  In 
that  respect  TheEe  can  be  no  qoeaUon  in 
regard  to  It 

(14)  If  the  orators*  tenants  in  the  brick 
store  occupied  the  disputed  land  for  any  pur- 
poses under  leave  and  license  of  tbe  defend- 
ant or  his  grantors,  It  would  have  a  tendency 
to  establish  that  the  defendant  was  then  In 
possession,  claiming  the  lands  adversely.  It 
does  not  appear  that  the  orators'  tenants  of 
tbe  brick  store  ever  bad  any  right  from  the 
orators  to  occupy  the  disputed  tzact  or  that 
the  orators  ever  pretended  to  lease  to  their 
tenants  In  the  brick  store  any  rights  In  the 
disputed  land.  The  rule  Invoked  by  tbe  ora- 
tors might  apply  in  case  tbe  orators*  tenants 
were  leasing  from  the  defendant  what  they 
had  already  leased  from  the  orators,  and  were 
already  enjoying  ana  possessing  under  tbem. 
But  such  is  not  the  tact  They  leased  tbe 
orators*  store,  and,  In-addltlon  and  outside  of 
the  orators'  lease  to  them,  leased  some  rights 
In  the  defendanf  s  land  adjotolng. 

(15)  This  question  as  to  the  construction  of 
the  conveyances  by  which  the  brick  store 
passed  to  Bellows  has  already  been  disposed 
of  by  the  holding  that  no  part  of  tbe  Stearns 
land  passed  under  the  description  of  "about 
one-eighth  of  an  acre  of  land,  with  the  brick 
building  thereon  standing." 

(16)  It  is  claimed  that  the  master  erred  In 
admitting  the  testimony  tending  to  show  that 
the  property  was  assened.  to  Famsworth. 
The  objection  niade  to  its  admission  was  that 
the  grand  list  was  no  evidence  of  possession 
of  the  land.  Tbe  testimony  was  not  admitted 
for  that  purpose,  but  to  rebut  the  testimony  of 
the  orators  that  tbe  taxes  were  paid  by  them. 

As  It  Is  for  the  clalqjed  errors  already  men- 
tioned that  the  orators  Insist  the  report  should 
be  recomialtted,  and  as  we  have  found  no  er- 
ror heretofore,  It  Is  unnecessary  to  farther 
consider  the  motion  to  recommit 

The  orators  moved  to  suppress  certain  parti 
of  the  testimony,  but  we  think  the  motloA  was 
properly  overruled. 

First  They  claim  that  Brush  was  an  incom- 
petent witness,  under  the  statute  which  ex- 
cludes one  who  Is  a  party  to  the  contract  or 
cause  of  action  In  issue  and  on  trial  when 
fb»  other  party  Is  dead.  Brush  was  a  party 
Id  the  defendant's  chain  of  t^tle.  but  was  In 
no  sense  a  party  to  ^  contract  or  eaose  of 
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action  In  laaue  and  on  trial.  He  wai  compe- 
tent notwithstanding  the  statute. 

Second.  Tbe  second  point  under  tbe  motion 
to  snppresa  has  already  been  disposed  of  by 
points  4  and  5  relating  to  tbe  evidence. 

Third.  The  report  does  not  show  the  ad- 
mission of  any  hearsay  testimony  referred  to 
In  the  motion  to  snppress  the  dedarations  of 
the  persons  who  occupied  the  'brick  store, 
while  they  were  occupying  it,  and  when  they 
trere  using  the  disputed  tract  of  land,  that 
they  did  so  by  permission  of  Famaworth,  was 
admissible.  Their  declarations  characterized 
their  acts  of  occupation,  and  were  part  there- 
of. 

Decree  reversed,  and  cause  remanded,  with 
a  mandate  that  the  bill  be  dismissed  without 
prejudice  to  the  orators'  right  to  maintain 
tbe  eaves  and  cornice  of  their  buildings  de- 
scribed In  their  bill.  In  all  other  respects  tbe 
decree  la  affirmed  and  remanded. 

(71  Vt  281. 

JOHN  MORREI-L  &  CO  v.  NEW  ENGLAND 

FIRE  INS.  CO. 
<?Dpreme  Oourt  of  Veniiont.    Rutland.  April 

20.  ISOfl.) 

INSURANCE!  —  CONTRACT  —  WAIVHR  —  LIMITA- 
TION GF  ACTION— ACCEPTANCB 
OP  CONTRACT. 

1.  Where  the  insurer  adjusted  the  insnred'a 
loss  undpr  their  contract  of  iusurance,  and  sent 
drafts  in  payment  of  the  amount,  which  the  in- 
sured returned,  requesting  a  certain  indorsement, 
and  Insurer  refused  to  indorse  or  to  pay  them, 
and  four  months  after  such  return  the  time  stip- 
ulated In  the  policy  within  which  actions  might 
be  brought  thereon  expired,  defendant's  conduct 
did  not  show  waiver  of  the  stipulation,  nor  lead 
plaintiffs  to  believe  their  claim  would  be  paid 
without  suit. 

2.  A  stipulation  in  a  contract  of  insnrance  that 
no  action  on  the  contract  can  be  sustained  nn- 
less  commenced  within  12  months  aftn  the  loss 
occurred  is  valid. 

3.  Where  insurer  sent  insured  five  drafts  In 
paymmt  of  a  loss  under  an  Ineurance  policy, 
and  tbe  latter  collected  one  and  returned  the 
others  for  a  certain  indorsement,  which  the  in- 
surer refused  to  make,  there  is  no  acceptance 
by  tbe  insured  enabling  him  to  recover  on  tiM . 
drafts  instead  of  the  pollcj. 

T&tt  0.  J.,  dissenting. 

Bxc^tlons  from  Rutland  ooontr  court 
Action  by  John  Morrell  ft  Co.  against  the 
New  England  Fire  Insnxance  Company. 
Judgment  for  plaintiff,  and  deCendant  except- 
ed. Reversed,  and  Judgment  entered  for  de> 
fendant. 

O.  h.  Blee  and  O.  E.  Lawrence,  for  plain- 
tiff. Butler  &  Moloney,  for  dtfendant 

TYLER,  J.  Tbe  statement  of  facts  shows 
that  tbe  defendant,  by  its  policy  of  fire  In- 
surance, insured  to  the  amount  of  $1,000  cer- 
tain personal  property  of  the  plaintiffs,  sit- 
uated In  their  establishment  for  packing  and 
curing  meats,  ^  etc..  In  Ottumwa,  Iowa.  On 
July  12,  1803,  while  the  policy  was  in  force, 
a  fire  occurred  by  which  the  plaintiffs  suf- 
fered a  heavy  loss  upon  the  property  so  In- 
sured, of  which  they  gave  tbe  defendant  due 


notioe.  S<»ne  correqxmdence  took  place  be- 
tween the  parties  upon  the  sobject  of  tbe 
ioas,  which  resulted  in  an  adjustment  of  the 
same.  On  March  10,  1894,  the  defendant,  by 
its  secretary,  wrotA  the  plaintiffs;  "We  hand 
yon  drafts  for  Ioas  and  Interest,  under  pol- 
icy No.  27,016,  with  tbe  Interest  on  the  same, 
and  we  trust  that  you  will  find  the  same 
correct  These  items  will  be  paid  when  due: 
•  •  *  Drafts:  JlOO,  due  at  alght;  J223, 
due  May  10th;  «224,  due  June  lOth;  $225, 
due  July  10th;  $227,  due  ^ug.  10th."  The 
drafts  were  drawn  by  the  defendant  upon 
Itself,  and  made  payable  to  the  plaintiffs. 
On  receipt,  the  plaintiffs  used  the  sight  draft 
by  sending  it  through  the  banks  for  collec- 
tion, and  It  was  paid  by  the  defendant  The 
plaintiffs  Immediately  returned  the  other  four 
drafts  to  the  defendant  by  letter,  saying,  in 
substance,  that  they  Indosed  them,  and  re- 
tjuested  the  defendant  to  Indorse  upon  each 
of  them  the  following:  "This  note  becomes 
due  should  any  of  the  other  notes  of  this  se- 
ries, numbered,  respectively,  1,908,  1,909,  1,- 
910,  1,911  not  be  paid  at  maturity."  The 
plaintiffs  further  requested  that  the  drafts 
be  returned  to  them  when  so  Indorsed.  The 
four  drafts  were  received  by  the  defendant 
after  Its  payment  of  the  $100  draft  The  de- 
fendant did  not  indorse  the  four  drafts  nor 
return  them,  nor  pay  them  to  the  plaintiffs, 
though  several  times  requested  to  pay  them 
before  this  snlt  was  brought  which  was  on 
^  June  7,  1897,  nor  had  the  defendant  with- 
drawn its  proposition  to  pay  the  loss  as  stat- 
ed In  Its  letter  of  March  10,  1894,  and  as 
e^ressed  In  the  drafts. 

It  was  clearly  competent  for  the  parties  to 
the  contract  of  insnrance  to  stipulate  In -re- 
spect to  the  time  within  whldi  a  suit  should 
be  brought  by  the  insured  against  the  de* 
fendant  after  a  loss  occurred,  and  take  the 
case  out  of  the  statutory  time  tor  bringing 
such  actions,  and  they  did  so  contract  by  the 
seventh  condition  in  the  policy,  which  ^eads: 
"That  no  suit  or  action  -against  this  com- 
pany for  the  recovery  of  any  claim  by  virtue 
of  this  policy  shall  be  sustainable  in  any 
court  of  law  or  equity  until  after  full  com- 
pliance by  the  Insured  with  all  conditions  and 
requirements  printed  and  written  on  this 
policy,  nor  unless  sudt  action  shall  be  com- 
menced T^Ithin  twelve  months  next  after  the 
loss  shall  occur;  and,  should  any  suit  or  ac- 
tion be  commenced  against  this  company  aft- 
er the  expiration  of  the  aforesaid  twelve 
months,  tbe  lapse  of  time  shall  be  taken  and 
deemed  as  conclusive  evidence  against  the 
validity  of  such  claim,  any  statute  of  lim- 
itation to  the  contrary  notwithstanding." 

1.  As  the  snlt  was  not  brought  until  more 
than  five  years  had  elapsed  from  the  occur- 
rence of  the  loss,  and  more  than  three  years 
from  proof  thereof,  the  plaintiffs  bad  lost 
their  right  of  action,  unless  the  defendant 
by  its  conduct  In  adjusting  the  loss  and  giv- 
ing the  drafts.  Induced  the  plaintiffs  to  delay 
bringing  their  anlt  or  waived  the  seventh 
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condition  In  the  policy,  so  tbat  the  plaintiffs 
might  bring  suit  at  any  time  within  six 
years  from  proof  of  loss.  It  Is  unquestion- 
ably the  law  that  any  line  of  action  on  the 
part  of  the  defendant  which  led  the  plaintiffs 
reasonably  to  believe  that  their  claim  would 
be  paid  without  suit  would  estop  the  defend- 
ant from  setting  up  the  limitation  provided  In 
the  pt^icy.  They  wonid  not  be  permitted  to 
hold  out  the  hope  of  payment,  and  thus 
cause  the  plalntlCts  to  delay  the  suit  until  the 
limited  time  bad  expired,  and  then  Interpose 
the  (XHidltlon  In  the  policy  In  defeme  to  an 
action.  BUckey  v.  Insurance  Co.,  36  Iowa, 
174.  But  It  does  not  appear  that  the  plain- 
tiffs were  misled  by  the  defendant's  action  In 
the  premises,  nor  that  they  were  by  such  ac- 
tion Induced  to  delay  bringing  suit  beyond 
the  time  fixed  by  the  contract  Four  of  the 
twelve  months  within  which  such  a  suit  might 
have  been  brought  remained  when  the  plaln- 
tUU  returned  the  drafts  to  the  defendant  for 
Indorsement,  and  the  case  does  not  show  that 
the  plaintiffs  believed  during  all  that  time 
that  their  claim  would  be  paid  without  suit 
In  all  the  cases  cited  upon  the  plaintiffs'  brief 
It  affirmatively  appeared  that  the  plaintiffs 
were  misled  by  the  defendant's  conduct,  and 
omitted  to  bring  suit  In  conseonence  of  mcb 
conduct. 

2.  The  plaintiffs  cannot  recover  upon  the 
drafts,  for  they  did  not  accept  them.  After 
the  amount  of  the  loss  was  agreed  upon,  the 
defendant  sent  the  plaintiffs  the  five  drafts 
for  their  acceptance  In  payment,  which  the 
plaintiffs  might  have  accepted,  and  recovered 
upon  as  they  fell  due.  Instead  of  accepting 
them,  they  returned  four  <tf  them  to  the  de- 
fendant, and,  In  effect,  refused  acceptanca, 
unless  they  were  Indorsed  by  the  defendant 
In  the  manner  Indicated,  which  indorsement 
the  defendant  refused  to  make.  If  the  offer 
bad  been  accepted,  the  defendant's  liability 
upon  the  drafts  would  have  been  substituted 
for  that  upon  the  policy,  and  a  new  legal  re- 
lation would  have  existed  between  the  par^ 
ties;  but,  to  create  a  new  contract,  the  ac- 
ceptance must  have,  been  unconditional,  abso- 
lute, and  identical  with  the  terms  of  the  of- 
fer. An  acceptance  is  held  Insufficient  when 
any  term  of  the  proposed  contract,  as,  for 
Instance,  the  time  allowed  for  a  deferred  pay- 
ment, is  left  for  future  consideration  and  ad- 
justment Boij.  Oont  12,  13.  The  defend- 
anf  a  offer  was  met  by  a  counter  offer,  and 
neither  was  accepted.  The  plaintiffs,  having 
rejected  the  defendant's  offer,  cannot  now 
claim  an  acceptance  of  It  The  cotmter  pro- 
poaal  was  a  virtual  rejection  of  the  original 
proposal  Bank  v.  Hall,  101  U.  S.  43.  There- 
fore no  new  promise  Is  shown  upon  which 
tlie  plalntUlto  can  sustain  an  action.  Hartford 
Steam-Botler  Inspection  &  Insurance  Go.  v. 
Laaher  Stodclng  Co.,  66  Vt  445.  29  Atl.  629; 
Hoyt  V.  Cate.  67  Vt  669,  82  Ati.  488.  The  ac- 
ceptance of  the  sight  draft  only  operated  as 
a  payment  pro  tanto.  In  Insurance  Ga  t. 
Dempaey,  72  Md.  288.  19  AtL  642,  there  waa 
an  Bgreunent  iqwn  the  amount  to  be  paid, 


and  a  promise  by  the  superintendent,  who 
had  authority,  to  pay  the  amount  as  soon  as 
he  could  obtain  It  from  the  company.  And 
in  Smith  v.  Insurance  Co.,  62  N.  T.  86,  the 
loss  was  agreed  upon,  and  a  promise  made  bj 
the  defendant  to  the  plaintiff  to  pay  him  the 
amount  in  consideration  of  hia  having  sur- 
rmdered  his  policy.  In  all  the  cases  cited  It 
will  be  found  that  there  were  new  promises 
upon  which  the  plaintiffs  might  sue.  Irrespec- 
tive of  the  limitations  In  the  pollcl^.  Upon 
a  careful  examtaiatlon  of  the  record,  we  are 
unable  to  find  any  ground  upon  which  the 
plaintiffs  can  recover,  and  must  hold  that  the 
lapse  of  the  time  stipulated  in  the  policy  la 
a  fatal  bar  to  the  plaintiffs'  right  of  action. 
Judgment  reversed,  aAd  Judgment  for  de- 
fendant 


TAFT,  C.  .1..  dissents. 


ORANBI  T.  DABUNOh 


(11  Vt  M) 


(.Supreme  Oourt  of  Vermont    OBledoniu.  Hay 
S,  1899.) 

ikFPEALr-QUBSTIONS  NOT  RAISED  BBLOW— 
fiLANDBa-^CHARQINa  PHYSICIAN  WITH  IN- 
COMPBTBNCY— INSTRUCTIONS— CIRCULATION 
OF  WORDS— PREMATURE  EXCEPTION  TO  BVI- 
DENCE  —  COMPLIANCE  WITH  OFFER  TO 
PROVE  CERTAIN  rA0T8-4fEANIN0  OT  WORDS 
— UNDBRSTANDINQ  OF  HBARBR& 

1.  A  point  not  made  on  the  demurrer  below 
caoDot  be  raised  thereunder  in  the  supreme 

court. 

2.  Defendant,  In  an  action  for  slandw.  spoke 
words  coocemins  plaintiff  as  a  physician,  char- 
Kiag  him  with  incompetency  in  tne  treatment  of 
a  certuin  patient  and  with  professional  miscon- 
duct and  dishonesty  in  obtaining  practice.  At 
tbe  time  of  the  treatment  of  said  patient  ^ain- 
tiff  was  a  praetidBg  physldan,  and  had  a  license 
to  practice,  which  was  not  recorded  as  required 
by  law,  but  it  was  recorded  before  the  speaking 
of  the  words.  Defendant  claimed  that  as  plain- 
tiff bad  not  recorded  his  license  at  the  time  of 
the  treatment  he  had  no  right  to  fM-actice^  and 
was  not  a  physician,  and  that  be  could  not  be 
slandered  in  his  profession  by  words  spoken  aft- 
er his  license  was  recorded,  concerning  treat- 
ment of  a  patient  before  it  was  recorded,  as  tbe 
actionable  Quality  of  the  words  must  be  deter- 
mined as  of  the  time  of  the  treatment  Hie  jury 
found  that  defendant  meant  to  charge  plaintiff 
with  general  professional  ignorance  ana  incom- 
petency as  a  pnysician,  and  used  the  case  of  said 
patient  merely  as  Illostrative  of  the  charge; 
and  also  meant  to  charge  him  with  general  pro- 
feBslonai  misconduct  and  dishonesty  in  the 
means  resorted  to  by  him  to  obtain  practice. 
Beld,  that  the  meaning  of  the  words  found  by 
the  jury  affected  plaintiff  in  his  professimi  at 
the  time  they  were  spoken,  and,  being  actlonsr 
ble,  plaintiff  could  recovw. 

8.  In  an  action  for  slander,  defendant  request- 
ed the  court  to  instruct  thst  lie  wss  not  liable 
tor  any  drcolation  by  others  of  the  alleged  slan- 
derous words,  unless  procured  by  him.  Tbe 
court  instructed  that  plaintiff  could  recover  only 
such  damages  as  he  bad  sustained  by  reason  at 
such  drcolation  of  said  words  as  conld  be  traced 
to  defendant.  Beld,  that  the  instruction  givea 
was  a  substantial  compliance  with  the  reqoeat 
and  defendant  having  gotten  what  he  asked  for, 
could  not  complain  that  the  testimony  did  not 
warrant  the  instraction.  ,    _     ,  ^ 

4.  In  an  action  for  slander,  an  instraction  that 
plaintiff  can  recover  only  auch  damages  as  he  has 
sostained  by  reason  of  tiie  drculatioa  by  othwa 
«t  tbe  slanderous  words  as  can  be  traced  to  de- 
fendant does  not  male  the  drcnlatloii  or  eoMta 
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an  additional  srroand  of  recoray,  but  only  % 
groand  of  addltiooal  dftmages. 

S.  Ib  an  action  tot  slander,  an  exception  to 
permitting  plaintiff  to  testify  in  chief  to  a  cer- 
tain cODTersation,  because  he  sought  the  inter- 
view for  the  purpose  of  entrapping  d^Okdant  in- 
to a  iriander,  is  premature,  where  the  teatimonr 
tending  to  show  that  fact  was  not  elicited  till 
the  plaintiS's  cross-examination. 

6.in  an  action  for  slander,  plaintiff  offered 
to  show  that  the  drcnlation  of  the  slander  was 
without  partidpation  on  his  part  Defendant 
claimed  that  plaintiff's  testimony  as  to  such  cir- 
culation was  iDadmlBsible,  as  he  had  not  com- 
plied with  his  offer,  in  that  he  testified  that  he 
had  made  inquiries  of  several  persons,  at  differ- 
ent places,  to  find  evidence  that  defendant  had 
circulated  the  slander,  but  could  find  none,  and 
that  In  making  the  ianuiries  he  himself  talked 
about  the  matter.  Held,  that  as  !t  did  not  ap- 
I>ear  what  plaintifC  said  at  the  time  of  making 
sach  inciuiries,  and  it  could  not  be  ofiHrmcd  thiit 
he  conld  say  nothing  about  the  matter  without 
participating  in  the  circulation,  a  nonconivliance 
with  his  offer  was  not  shown. 

7.  The  way  in  which  words  not  slanderous  per 
se  were  nnderstood  by  persons  hearing  them  Is 
not  condnsiTe  of  their  meaning,  but  is  a  matter 
for  the  jniy  to  consider  in  determining  that  ques- 
tion. 

Exceptlooi  from  Caledonia  county  court 
Action  for  slander  by  E.  M.  Crane  against 
S.  B.  Darling.    There  was  a  Judgment  for 
plaintiff,  and  defendant  excepts.  Affirmed. 

The  wcffdB  were  alleged  to  hara  heai 
■poken  of  and  concerning  the  plaintiff  la  bis 
professional  capacity  as  a  phyaidan  and  with 
the  Innuendoes  stated  In  the  opiiUon  of  the 
court  The  worte  wen:  "The  Currier  boy 
died  from  the  effects  of  Iron  which  you  In- 
jected into  blB  nose.  Ton  killed  the  Currier 
boy  by  injecting  Iron  into  his  nose.  You 
iciUed  that  boy  (meaning  said  Harry  Currier). 
He  died  from  hemorrhage  of  the  nose  and 
throat  caused  by  your  Injecting  Iron,  You 
have  been  underhanded  and  dishonest  In  the 
means  you  hare  ^aed  to  obtain  patients  ever 
since  you  went  into  practice.  You  have  bro- 
ken every  rule  of  the  etblcal  code  of  phyal- 
clans  In  your  pra(;tlce.  Ton  are  a  dishonest, 
underhanded  sneak." 

Taylor  &  Dutton,  for  plalntlfl.   Barber  & 

Darling,  for  defendant. 

ROWELU  3.  Though  not  shown  by  the 
record,  it  is  conceded  In  argument  that  the 
only  question  now  made  on  the  demurrer  was 
not  made  below.  This  being  so,  the  que8tl(»i 
cannot  be  raised  thereunder  here,  for  the  rea- 
son glren  In  State  t.  Preston,  48  Tt  12.  It 
la  unnecessary,  tbra-efore,  to  consider-  whether 
the  order  to  replead  without  prejudice  to  the 
demurrer  is  effective  to  reserve  the  benefit  of 
it  to  the  demurrant 

The  declaration  contains  three  counts,  and 
alleges  that  before  and  at  the  time  of  speak- 
ing the  words  declared  upon,  the  plaintiff  was, 
and  ever  since  has  been,  and  still  Is,  a  physi- 
cian, and  that  the  words  were  spoken  of  and 
concerning  him  as  such,  and  of  and  con- 
cerning his  treatment  of  a  certain  Currier 
boy.  It  appeared  In  evidence  that  the  plain- 
tiff waa  a  gradoate  of  the,  medical  department 


of  the  University  of  Vermont  at  the  time  he 
treated  the  boy,  and  was  then  practicing  med- 
icine at  Hardwick,  and  had  a  license  to  prac- 
tice from  the  board  of  censors  of  the  Ver 
mont  Medical  Bodety,  but  that  hia  license 
had  not  been  recorded  in  the  Medical  Regis- 
ter, as  required  by  statute,  but  was  recorded 
therein  before  the  speaking  of  the  words. 
The  statute  is  that  If  a  person  practices  med- 
icine, and  Is  not  duly  authorized  by  a  certlfl 
cate  Issued  and  recorded  as  therein  provided, 
he  shall  be  fined.  T.  &  i  4G3&  Therefore 
the  defendant  daims  that  the  plaintiff  conld 
not  be  slandered  In  his  profession  by  words 
spoken  after  his  certificate  was  recorded,  con- 
cerning his  treatment  of  the  boy  before  It 
was  recorded,  for  that  the  actionable  quall^ 
of  the  words  must  be  determined  as  of  the 
time  of  that  treatment  at  which  time  he  was 
not  a  physician,  as  he  had  no  right  to  prac- 
tice, and  therefore  had  no  professional  char- 
acter as  a  physician,  and  that  bis  subsequent 
authorization  did  not  change  his  legal  status 
as  to  prior  acta.  But  the  Jury  baa  found,  un- 
der a  charge  not  excepted  to  on  this  point 
that  the  defendant  meant  to  charge  the  plain- 
tiff with  general  professional  Ignorance  and 
Incompetency  as  a  physician,  and  used  the 
case  of  said  boy  merely  as  illustrative  of  the 
charge;  and  also  meant  to  charge  him  with 
general  professional  misconduct  and  dishon- 
esty In  the  means  habitually  resorted  to  by 
him  to  obtain  practice.  This  meaning  cer- 
tainly touched  the  plaintiff  In  his  profession 
at  the  time  the  words  were  spoken,  and  there- 
fore makes  them  actionable  if  they  are  sus- 
ceptible of  that  meaning,  which  is  the  one 
ascribed  to  them  In  the  Innuendoes;  and  that 
they  are  susceptible  of  It  we  have  no  doubt 
The  court  limited  recovery  to -the  first  and 
second  counts,  which  declared  upon  words 
spoken  at  Taylor  &  Button's  office.  The 
third  count  on  which  recovery  was  denied, 
declared  upon  a  part  only  of  what  the  de- 
fendant subsequently  said  to  the  plaintiff  In 
a  conversation  at  Kimball's  drug  store.  All 
that  defendant  said  at  the  drug  store  was  ad< 
mltted,  and  It  amounted  to  a  repetition  of 
the  charge  In  respect  of  the  treatment  of  Qie 
Currier  boy  Involved  In  some  of  the  language 
declared  upon  in  the  other  counts.  The  tes- 
timony on  the  part  of  the  plaintiff  tended  to 
show  that  the  defendant's  statements  con- 
cerning the  treatment  of  the  boy  were  widely 
circulated  in  the  community,  but  there  was 
nothing  to  show  that  the  defendant  had  any- 
thing to  do  with  their  circulation,  otherwise 
then  by  making  tbem  in  the  first  place.  The 
defendant  requested  the  court  to  charge  that 
he  was  not  liable  for  any  drcnlation  by  oth- 
ers of  the  alleged  slanderous  words,  unlew 
procured  by  him.  In  answer  to  this  request 
the  court  charged  ttiat  the  plaintiff  could  re- 
cover only  such  damages  as  he  had  sustained 
by  reason  of  such  drcnlation  of  said  words 
as  could  be  traced  to  the  defendant,  and  did 
not  otherwise  comply  with  the  request.  The 
defendant  claims  that  by  this  charge  the  Jury 
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waa  allowed  to  give  damagei  toi  the  spe^lnv 
of  tlie  wMdB  In  tlie  drug  Btoxit  and  for  sn^ 
dzcaUtion  thereof,  and  of  the  slanderona 
words,  deolared  iqHm  in  the  other  oodsIb,  as 
could  be  traced  to  the  defendant,  although  the 
third  connt  had  been  laid  out  of  the  case,  and 
the  jury  told  to  glre  It  no  conalderatlon  irtiaU 
ever,  as  there  could  be  no  .jecoyery  thereon, 
and  although  there  was  no  testtanony  tending 
to  show  that  the  defoadant  had  anything  to 
do  with  the  drcDlatlon  of  the  alandorons 
words  shown  In  evldencew  Bat  we  do  not 
think  It  can  be  aald  that  the  charge  allowed 
the  Jury  to  give  damages  for  the  speaking  of 
the  words  In  the  drug  store  as  a  snbstanttre 
ground  of  reooTety;  for  botii  the  request  and 
the  charge  as  we  construe  them,  relate  sole- 
ly to  the  drcolatlon  of  the  dander  by  others, 
who  were  thereunto  Induced  by  swnethlng 
that  the  defendant  said  or  did  other  than  the 
speaking  the  words  originally. 

We  also  think  that  the  diaxge  was  a  sob- 
stantial  compliance  with  the  request,  saying 
nothing  about  the  soundness  of  either.  They 
raised  a  auestlcm  of  cansatkm,  and  the  pnwh 
osltlon  of  both  la  that  the  defwdant  must 
hare  been  the  occaalon  of  the  elrenlatSon 
bj  others  In  some  assl^Me  way  other  tiian 
by  speaking  the  words  in  the  first  instance  In 
order  to  be  responsible  therefor.  The  defend- 
ant, baring  gotten  what  he  asked  for,  can- 
not now  be  heard  tb  complain  that  flie  teaU- 
mony  did  not  warrant  the  diarge. 

The  defendant  fnnher  elalma  that,  iriiat- 
©ver  else  may  be  said  of  this  part  of  the 
charge.  It  la  emmeoos  In  the  rate  of  dam- 
agea  laid  down;  tor  that  the  repetition  of 
SUmderoos  words  Is  admlsslbte  only  on  the 
question  of  animus,  and  never  aa  an  addition- 
al ground  of  recovory,  and  that  to  iire  It  the 
latter  force  was  error.  Bat,  as  we  bare  said, 
the  aiarge  does  not  relate  to  a  reqpetltlon  of 
the  slander  by  the  defendant;  but  only  to  a 
etreulatlfm  of  It  by  others,  attributable  to 
him  as  aforesaid;  and  we  do  not  think  it 
made  such  circulation  an  additimial  ground  of 
recoTexy,  but  only  a  ground  of  additional 
damages  craieequeDt  upon  the  greater  ertent 
of  bijory  occasioned  therein,  as  It  well  might, 
under  Nott  t.  Stoddard,  88  Tt  26. 

The  ra:ceptlon  to  permitting  the  plalntlir  to 
testify  In  chief  to  the  convwaation  Ui  the  drug 
store,  becaose  he  sought  the  Intnrlew  for  the 
purpose  of  entrapping  the  defmduit  into  a 
slander,  was  premature,  as  the  testimony 
tending  to  «bow  that  was  not  belted  tin  Uie 
idaintUTs  crMS-examlnatlon.  The  testimony, 
th^fore,  as  against  that  exception,  came  in- 
to  the  case  properly  lo  the  first  Instance,  and. 
If  the  coort  did  not  deal  with  It  property  aft- 
er that  purpose  appeared,  there  was  time'  to 
take  advantage  of  It;  but  as  no  snA  ad- 
vantage was  sought  to  be  takoi,  unless  it  was 
by  excepting  to  the  part  of  the  cAarge-  that 
wo  in  compliance  with  the  defendants  r»- 
qnest,  the  quesHon  Is  not  available. 

The  elalm  that  the  testhmmy  of  the  plaln- 
tlfl  as  to  tile  extent  of  the  drcolation  of  the 


dander  was  Inadmlsdble,  because  he  did  not 
folflU  his  offer  to  show  that  the  circulation 
was  without  iwrticlpation  on  his  par^  is 
based  upon  the  fact  that  he  testified  that  he 
made  Inquiries  of  several  persons  at  different 
places,  to  find  evidence  that  the  defendant 
bad  circulated  tiie  slander,  but  could  find 
none,  and  that  In  making  the  Inquiries  he 
himself  talked  about  the  matter.  We  cannot 
say  that  this  shows  a  noncompliance  with  the 
otter.  It  does  not  appear  what  he  said,  and 
It  cannot  be  afilrmed  that  he  could  say  noth- 
ing about  the  matter  without  participating  In 
the  circulation. 

The  defendant  ^loved  for  a  verdict  on  sev- 
eral grounds,  the  only  one  now  relied  upon 
being  that  the  words  referred  only  to  the  per* 
Bonal  relations  between  the  plaintiff  and  tiie 
defendant,  and  to  the  treatment  that  each 
had  received  from  the  other,  and  were  so  un- 
derstood by  the  hearers,  and,  being  so  und^ 
stood,  are  not  actionable.  But  ff  It  was 
competent  to  show  tiiat  the  bearers  under- 
stood the  words,  their  imderstandlng  was  not 
conclusive,  bat  was  only  for  consideration 
by  the  jury,  whose  province  It  vras  to  deter- 
mine their  meaning.  Knapp  v.  Fuller,  66  7t 
311;  Smith  v.  MUes,  16  VL  245.  Judgment 
afflcmed. 


(Nile.  80) 

OILLIN      PATTBN  A  &  R.  GO. 

(Sapreme  Judicial  Oourt  of  Maine.   Jane  2, 
1880.) 

HASTBR  AND  SBRYANT— AaSUHPTION  OF  BISK 
BT  RAILROAD  ElUPLOT*— BLOCKINO  ODASD 
RAILS  —  KNOWLBDOB  OV  BISK  —  OOMTBXBU- 

TORY  NBOUQENCB. 

1.  St.  1889,  c.  216,  requiring  each  railroad  com- 
paar  to  fill  or  block  the  frogs  and  gaard  ralla  on 
Its  track  bef<ffe  Jannary  1, 1B90,  does  not  leq^ 
a  railroad  comi>an7,  organised  and  constmctlng 
its  railroad  after  that  date,  to  fill  or  block  ito 
frogs  and  guard  rails  before  allowing  trains  to 
be  operated  over  its  tracks.  Such  company  Is 
entitled  to  a  leaaonable  thne  for  compliance  with 
that  statnte. 

2.  A  brakemao,  who  has  worked  as  section- 
man  and  brakemao  for  two  years  on  a  railroad 
where  the  frogs  and  guard  rails  were  not  filled 
or  blocked,  most  be  presumed  to  appredate  the 
danger  of  getting  his  foot  caught  m  such  frogs 
and  guard  rails  while  stepping  about  and  over 
them. 

H.  Snch  a  brakeman,  having  occasion  to  work 
B8  brakeman  on  the  trains  of  nis  employer  while 
passing  over  another  Railroad,  Jnst  constructed 
(since  Jaouary  1. 1890),  cannot  nghtfnily  assume 
that  the  frogs  and  guard  rails  of  the  new  rail- 
road are  filled  or  blocked,  and  hence  dismiss  all 
thought  of  them  from  his  mind. 

47le  snch  brakeman.  under  snch  drcnmstan- 
ces,  continues  to  work  without  reaulrlng  the 
frogs  and  guard  rails  to  be  filled  or  olocked,  he 
must  be  held  to  have  waived  the  right,  and  to 
have  assumed  the  risk  of  Injury  from  stepping 
into  them. 

6.  For  such  a  brakemao,  ander  snch  circora- 
stances,  to  move  about  over  frogs  and  switches 
while  coupling  and  uncoupling  cart,  even  tn  mov- 
ing trains,  without  taking  any  thought  of  the 
frogs  and  guard  rails,  or  as  to  where  be  may 
be  stepping,  la  negligence  on  Ids  part  conm* 
butlng  to  toe  catdiuig  his  foot  In  tlum. 

(OflidaL) 
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TliiB  was  an  action  on  the  case  by  John 
A.  GilUn  against  the  Patten  &  Shei-maa 
Railroad  Company  to  recover  damaees  Cor 
personal  Injuries  sustained  by  the  plalntlir 
while  employed  as  a  brakeman  upon  the 
track  of  the  defendant  company  at  Sherman 
junction,  and  in  attempting  to  take  certain 
cars  there  situate  upon  the, line  of  the  con- 
necting railroad,  the  Bangor  &  Aroostook 
Railroad.  In  attemptinK  to  do  so,  and  while 
nnconpling  cars  In  the  yard  of  the  defend- 
ant company,  the  plaintiff,  aa  he  alleged, 
having  pulled  the  pin,  the  train  still  moving, 
undertook  to  step  out  from  between  the  care. 
In  doing  so,  he  caught  his  left  foot  In  the 
flare  of .  the  main  rail  and  a  guard  rail, 
which  were  not  OUed  or  blo<^ed.  and  re- 
ceived an  injury  to  the  foot  which  neces- 
sitated the  amputation  of  a  large  portion  of 

n. 

The  Jury  returned  a  verdict  of  fl,7B0  for 
the  plalntlCT,  and  the  defendant  filed  a  gen- 
eral motion  for  a  new  trlaL  Granted. 

Argued  before  PSfTEBS,  0.  J.,  and  BMEl- 
BT.  WmTBHOUSB,  WISWBII4  8ATA0E, 
and  FOGIiBfi,  JJ. 

Ira  G.  Hersey  and  P.  H.  Glllln,  for  plain- 
tiff. Lonls  O.  Steams  and  P,  P.  Burleigh,  for 
defendant 

EMESY,  J.  The  defendant  company,  the 
Patten  &  Sherman  Railroad  Company,  had 
recently  bnllt  a  short  railroad  from  Patten 
to  Sherman,  where  It  formed  a  connection 
with  the  Bangor  &  Aroostook  Railroad  from 
Old  Town  to  Carlbon.  To  facilitate  the  work 
of  transferring  freight  cars  from  one  road 
to  the  other,  the  defendant  company  permit- 
ted the  Bangor  &  Aroostook  Company  to  use 
Its  main  track  and  Bide  tracks  at  the  Junc- 
tion ft>r  shifting  or  leaving  cars.  The  plain- 
tiff was  In  the  employ  of  the  Bangor  &  Aroos- 
took Company  as  head  brakeman  on  a  freight 
train  between  Old  Town  and  Houlton,  pass- 
ing Sherman  Junction.  On  November  24,  1896, 
when  blB  train,  on  Its  way  from  Old  Town 
to  Houlton.  arrived  at  Sherman  Junction, 
Uiere  was  occasion  to  take  Into  the  train 
some  freight  cars  standing  on  the  tracks  of 
the  defendant  company.  The  locomotive  with 
some  cars  . of  the  train,  and  under  the  plain- 
tiff's direction,  was  switched  over  on  these 
tracks,  and  backed  down  over  them  to  a  point 
where  it  was  desired  to  detach  the  end  car 
to  take  in  front  of  it  some  of  the  cars  there 
standing.  As  the  train  was  slowly  backing, 
the  plaintiff,  without  special  order,  but  fn 
the  line  of  his  duty,  stepped  in  between  the 
end  car  and  the  one  next  to  It  to  pull  the 
coupling  pin,  and  while  at  work  on  the  pin 
he  walked  along  with  the  train.  Having 
pulled  the  pin,  the  train  still  moving,  he  un- 
dertook to  step  out  from  between  the  cars. 
In  doing  so  he  caught  his  left  foot  In  the 
flare  of  the  main  rail  and  a  guard  rail,  and 
was  Injured  by  bis  foot  being  forced  .through 
between  ttke  two  rails  by  the  moving  train 


behind.  The  guard  rail  was  necessarily  there 
as  a  protection  to  a  switch  at  that  place. 
The  plaintiff  was  aware  that  guard  rails 
necessarily  accompanied  a  switch,- and  that 
switches  accompanied  side  tradn.  Ha  teott- 
fled  that  he  did  not' take  any  notice  of  the 
switches  or  guard  rails  at  this  place,  at  the 
time  of  the  accident,  and  did  not  think  about 
them  or  their  condition. 

It  may  be  assumed  that,  under  the  arrange- 
ment of  the  two  railroad  companies  for  ttie 
use  of  the  tracks  of  the  defendant  company 
by  the  other  aa  above  described,  the  defend- 
ant company,  In  relation  to  Its  traclm,  etc., 
owed  the  same  duty  to  the  nnploy^  In- 
cluding the  plaintiff,  of  the  Bangor  &  Aroos- 
took Railroad  Company,  that  It  owed  to  Its 
own  employta,  or  the  same  duty  that  the 
Bangor  &  Aroostoc*  Ballrond  Osmpony  owed 
to  Its  employes.  The  plalntiC^  was  more 
than  a  licensee.  He  was  on  tbt  defendant 
company's  tracks,  In  the  course  of  his  em- 
ployment, under  a  business  arrai^emait  be- 
tween the  two  companies.  Turner  v.  Ball- 
road  Co.,  168  Mass.  261,  88  N.  B.  620;  Nugent 
V.  RaUroad  Co.,  80  Me.  02,  12  AtL  797. 

The  only  breach  of  duty  alleged  against 
the  defendant  company  was  the  lack  of  block- 
ing in  the  flare  of  the  guard  rail.  The  plain- 
tiff claims  that  arnch  blocking  would  have 
prevented  the  catching  his  fotrt  in  the  raU» 
as  he  stepped  between  them.  The  case  there- 
fore comes  down  to  the  nsual  questions  be- 
tween the  railroad  company  and  Its  em- 
[rioy6s:  (1)  Whether  the  defendant  company 
owed  to  the  plaintiff  the  duty  of  thus  block- 
ing the  guard  rail;  and  (2)  whether  the  plain- 
tiff had  given  the  defendant  to  understand 
that  he  waived  the  performance  of  that  duly, 
and  assumed  the  risk  of  working  there  with- 
out such  blocking.  These  two  questions  may 
be  resolved  Into  one,  viz.:  Was  the  plaintiff, 
by  the  law  and  the  facts.  Justified  in  aosnm- 
lug  that  the  guard  rail  was  blocked,  and 
therefore  Justified  In  omitting  all  care  or 
thought  about  It,  as  he  says  he  did?  If  he 
was,  he  Is  entitled  to  recover.  If  not,  be 
should  have  declined  to  unshackle  cars  at 
that  place,  or,  If  consenting  to  do  so,  he 
should  have  been  sufficiently  careful  not  to 
step  In  the  flare. 

The  plaintiff  Invokes  the  act  of  1889  (ch^ 
ter  216),  which  specifically  provided  that  ev- 
ery corporation  operating  a  railroad  In  this 
state  "shall  before  January  Ist,  1890,  adjust, 
fill  or  block  the  frogs  and  guard  rails  on  Us 
track,  with  the  exception  of  guard  rails  on 
bridges,  so  as  to  prevent  the  feet  of  eln- 
ployees  being  caught  therein."  But  this  stat- 
ute is  not  conclusive  upon  the  defendant  com- 
paiiy,  becaune  Its  road  was  not  In  <^ratlon 
In  1800.  It  was  only  just  built,  and  was  still 
miflnlshed  at  the  time  of  the  Injury  to  the 
plaintiff,  "nie  company  was  ^titled  to  a  tea- 
araiable  time  within  wb\cix  to  comply  wlt3i 
the  requirement  of  the  legislature.  Indeed, 
the  legislature  gave  the  old  roads  nearly  a 
year.  It  could  not  have'  Intended  to  give  new 
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roads  no  time  at  all.  The  statute  alone,  there- 
fore, did  not  Justify  the  plaintiff  in  asanmlng 
that  the  guard  rail  was  blocked  or  filled. 

In  the  absence  of  a  controlling  statute  the 
relations  between  a  railroad  company  and  itM 
employes,  Including  brakonen,  and  their  rela- 
tive duties,  are  the  same  as  those  between 
other  employers  and  their  employte.  These 
bare  teea  defined  and  ezptained  so  lately 
ttiat  no  Iteration  need  be  made  here,  eniept 
Tery  generally.  Tbe  company  must  make  Ita 
track  and  Bwitches  reasonably  safe  for  the 
carefol  employe,  so  that  the  employ^  using 
wdinary  care  may  avoid  Injury.  The  com- 
pany, however,  need  not^  aa  towards  Its  em- 
ploy^  use  the  hlgbeBt  decree  of  care  posrible 
and  bave  the  newest  or  best  appliances. 
TbSBSB  must  be  as  strong  and  safe  as  they 
ai^ear  to  be.  lliere  must  be  no  weakness  or 
want  of  repair  that  ordinary  care  would 
have  detected.  There  must  be  no  hfddei^  nor 
evm  obscure^  pail  attending  the  use  of  the 
appliances.  Where  all  these  conditions  ex- 
ist, and  the  peril  of  use  Is  an  obvious  one, 
which  the  employ^  should  have  known,  and 
could  avoid  by  care,  there  Is,  In  that  respect, 
no  further  duty  on  Uie  company  to  htm. 
Things  being  just  what  Oiey  seem,  peril  and 
all,  if  the  ^ployg  requires  more,  he  should 
make  that  requirement  known.  If  be  doea 
not,  but  makes  use  of  the  appliances  as  they 
are,  he  practically  gives  the  company  to  un- 
derstand that  be  Is  satisfied  with  them,  and 
will  take  the  risk,  and  rely  upon  his  own 
carefulness  to  avoid  injury.  He'  cannot  after- 
wards, if  Injured  by  his  own  carelessness,  or 
by  accident  effectually  imdst  that  the  com- 
pany took  the  risk. 

nie  plaintiff  was  24  years  old,  and  of 
ATwage  Intelligence.  He  had  worked  two 
sonuners  as  section  hand  and  laborer  on  the 
Canadian  Pacific  Railroad.  He  then  went 
into  the  employ  of  the  Bangor  &  Aroostook 
BaUroad  Company  In  AprO,  1885,  as  brake- 
man.  He  first  woiked  as  brakeman  on  a  bal- 
last train;  then.  In  July,  18^,  he  was  taken 
as  brakeman  on  the  through  freight  train 
from  Old  Town  to  Honlton.  At  Intervals  aft- 
erwards, he  woiked  as  brakeman  on  other 
trains  on  the  same  road,  but  his  r^ular  work 
was  on  tills  freight  train.  His  railroad  expe- 
rience as  section  hand  and  brakenlan  was 
tbns  abont  two  years.  As  Inakeman  he  was 
dmiy  iliUtIng  switches,  and  oou^lng  and  m* 
coupling  cars  near  them. 

It  must  be  assumed,  therefore,  that  be  was 
familiar  with  the  construction  and  operation 
of  aide  tracks  and  switches  on  that  road. 
There  Is  no  claim  that  he  was  not.  It  ap- 
pears In  the  case  that  all  the  numerous 
switches,  frogs,  and  guard  rails  on  the  line 
from- Old  Town  to  Honlton  were  like  those 
on  the  Patten  &  Sherman  road  at  the  Junc- 
tion, and  unblocked.  The  chance  of  Injury 
from  steppli^  between  an  unblocked  guard 
ran  and  mala  rail'  while  shat^lng  or  un- 
shackling cars  In  a  moving  train  is  perfect- 
ly obvlons  at  a  glance,  and  must  have  been 


obvious  to  him.  It  would  be  derogatory  to 
his  mental  capacity  to  suggest  that  he  did 
not  know  it  or  appreciate  it  If  he  bad  been 
asked,  during  his  employment  whether  there 
was  any  danger  In  such  an  operation,  he 
would  undoubtedly  have  answered  that  there 
vraa;  that  the  brakeman  shoold  be  careful 
not  to  step  In  such  a  place. 

With  tUs  eqi^ence  of  over  a  year  as 
freight  brakeman  upon  a  long  line  of  rail* 
road  with  numerous  switches  and  guard  rails, 
all  unblocked,  be  came,  in  the  course  of  his 
employment  to  shift  switches  and  uncouple 
cars  upon  the  tracks  of  the  defendant  com- 
pany with  their  frogs  and  guard  rails  sim- 
ilarly unblo<^ed.  The  use  of  tbese  tracks 
by  ttie  plalntifTs  ^ployer  for  the  purpose 
of  tsklny  <m  and  setting  off  cars  undoubted* 
ly  began  as  soon  as  trains  began  running  on 
the  defraidant  company's  road,  which  was  in 
the  previous  September.  The  plaintiff  there- 
fore tiad  worked  upon  the  def«Ldant  compa- 
ny's tracks  and  switches  at  the  junction  tot 
two  months  prior  to  hia  injury,  though  he 
says  he  does  not  remember  of  using  this  par- 
ticular switch  more  than  once  before  he  was 
hurt  Now,  when,  on  the  day  he  was  In- 
jured, he  went  in  between  the  cars  of  the 
moving  train,  near  this  switch,  and  walked 
along  with  the  train  to  a  point  opposite  the 
guard  rati,  could  he  rightfully  or  reason- 
ably assume  tliat  the  rail  was  blocked,  and 
therefore  rightfully  dismiss  all  thought  about 
It  from  his  mind? 

We  think  not  We  think,  on  the  other 
band,  that  tibe  defendant  company  could  right- 
fully assume  he  understood  the  situation, 
appreciated  the  obvious  risk,  and  undertook 
to  protect  himself  from  It  As  be  almost 
daily  passed  Sherman  Junction,  he  saw  the 
defendant  company's  railroad  in  process  of 
construction.  At  the  time  of  the  Injury  the 
work  was  still  going  on.  The  blocking  of 
guard  rails  and  frogs  was  comparatively  a 
new  device,  wlilch  had  not  long  t>een  In 
use,  in  this  state  at  least  It  was  not  in 
use  at  all  upon  the  connecting  road,  the  Ban- 
gor A  Aroostook,  and  had  never  been  seen 
or  heard  of  by  the  plaintiff  till  after  the  In- 
jury. The  time  had  not  come  for  him  to 
assume  that  It  was  In  use  uptm  this  new 
incomplete  road,  and  to  dismiss  all  thought  of 
the  danger  from  his  mind.  Under  all  the 
drcnmstances,  he  most  be  held  to  have  as- 
sumed the  risk  of  working  about  the  nnblo^- 
ed  guard  rail,  and,  if  he  thoughtlessly  step- 
ped into  the  flare  of  It  while  between  mov- 
ing cars,  the  risk  went  against  him,  and  not 
against  the  company.  A  few  Cases  will  il- 
lustrate our  reasoning. 

In  Wood  V.  Locke  (1888)  147  Mass.  604,  IS 
N.  B.  078,  the  plaintiff,  a  brakeman,  while 
coupling  cars,  caught  his  foot  In  an  un- 
blocked frog,  and  was  injured.  It  was  held 
that  having  no  reason  to  believe  that  the 
frog  was  blocked,  the  injury  was  one  of 
which  he  bad  assumed  the  risk,  and  hence 
he  could  not  recovo-.   In  Appel  v.  Ballwaj 


Digitized  by  v^oogle 


864 


4A  ATLANnO  BflPOBTBB. 


Co.,  Ill  N.  T.  S50,  le  X.  a  98,  while  the 
plaintiff's  Intestate  a  swttchman,  thu  en- 
sraged  la  uncoupling  cars,  his  boot  was  caught 
In  an  unblocked  tng,  and  be  was  nm  orer 
and  killed.  It  was  held  that  the  risk  was 
obvious,  and  must  have  be«i  known  to  the 
deceased,  and  hence  was  hit  risk.  In  Uayes 
v.  Railroad  Ck>..  08  Iowa,  S68.  14  N.  W.  840. 
and  19  N.  W.  680,  the  pfaUutUrs  Intestate  had 
been  a  swltfdunan  or  bnkemau  for  six  weeks, 
and  was  Injured  through  the  mnlsslon  of  the 
railroad  company  to  place  blocks  between  the 
rails  and  the  guard  nUls  at  the  switchea.  It 
was  held  that  the  defect  and  the  danger  were 
obrtous,  and  tbat  he  lAould  have  guarded 
against  them.  In  Turner  v.  Ballroad  Co., . 
168  Mass.  261,  88  N.  a  620^  dted  bj  Oie  plain- 
tiff, It  was  in  erldemce  that  the  defendant 
company  had  assumed  the  duty  of  blocklDg 
all  its  frogs,  and  keephig  them  blocked.  The 
plaintilf,  therefore,  could  rightfully  assume 
that  the  firog  at  the  place  where  he  was 
working  at  the  time  was  blocked.  In  this 
case  there  Is  ho  evldoice  that  the  defendant 
company  had  assumed  the  duty  of  blocking 
Its  gnard  rail,  and  no  evidence  th«t  would 
lead  the  plaintiff  to  suppose  so. 

Ifotton  sustained. 

Verdict  set  aMde. 


FUBBISH  T.  COUNTY  O0M*B8  OF  KBN- 
NBBBO  COUNTT. 

FURBISH  et  al.  v.  SAME). 
(.Supreme  Jadiclal  Court  of  Maine.    June  23, 
1890.) 

BUINBNT  DOMAIN— WATER  COHPANIBS— DAH- 
AOBS— A  WARD— A  BAN  DONM  BNT— VB8TBD 
RIGHTS  TO  AWARI>*-MANDAHUS. 

1.  When  a  private  or  special  act  of  the  legis- 
lature adopts  aud  incorporates  by  reference  the 
prorialons  of  an  ezistinK  gennat  statute,  such 
iwovisiona  of  the  general  statute  become  a  part 
of  the  apedal  statute,  as  if  they  were  written 
into  the  apedal  act;  and  they  are  not  affected 
by  subsequent  amendments  or  repeal  of  the  gen- 
eral statute. 

2.  This  court  has  authority  by  its  writ  of  man- 
damus to  compel  county  commisaioaers  to  Issue 
a  warrant  of  distress  to  enforce  Dayment  of 
damans  awarded  by  them  fOr  land  and  rights 
taken  Dy  water  companies. 

3.  The  Maine  Water  Company  Is  the  successor 
of  the  Waterville  Water  Company,  and  has  the 
same  rights,  and  Is  subject  to  the  same  liabili- 
ties as  that  company  under  its  charter,  and 
which  was  authorized  to  take  and  hold,  by  pur- 
diase  or  otherwise,  any  land  or  real  estate  nec- 
essary for  ita  purposes;  and  damages  for  such 
taking,  when  the  person  sustaining  damages 
and  the  company  do  not  mutually  agree  upon  the 
sum  to  Iw  paid  therefor,  are  to  be  ascertained 
In  the  same  mann^,  and  under  the  same  condi- 
tions, restrictions,  and  limitations,  as  are  by  law 
prescribed  in  case  of  damages  by  the  laying  out 
of  highways. 

4.  October  14, 1806,  the'dlrectors  of  the  Maine 
Wata  Canpaoy  voted  to  take  for  its  putposes 
certain  real  estate  and  water  rights  of  the  peti- 
tionera,  and  on  the  17th  of  the  same  month  filed 
In  the  ofSce  of  the  county  commissioners  for 
Kennebec  county  a  plan  and  description  of  tha 
land  and  rights  so  taken,  and  on  the  19th  of  the 
same  month  made  application  to  the  comity  com- 
inlssioneEs  te  estlmato  and  award  damages 


therefor.  After  notice  and  hearing,  the  commis- 
sioners made  an  award  of  damages  to  be  paid 
by  the  company  to  the  petitioners.  After  the 
time  in  which  an  appeal  might  have  been  taken 
from  such  award,  ue  company  executed  and 
delivered  to  each  of  the  petitioners  notices  of 
abandonment  of  the  property  bo  taken.  July 
6,  1897,  after  the  time  tor  taking  an  appeal 
from  the  award  of  the  commissioners  had  exphv 
ed,  the  petitioners  filed  ^th  the  cmnmlsslonera  a 
motion  for  u  warrant  of  distreea  against  the 
company  and  Its  property  to  enforce  payment  of 
the  damages  awarded,  which  motions  were  de- 
nied, whereupon  the  petltionera,  on  the  6th  Aaj 
of  Ot^ber.  1897,  filed  petitions  for  writ  of 
mandamus  in  this  court  below  to  compel  the 
county  commissioners  to  Issue  such  warranta 
Held: 

(1)  That  when  the  award  of  damages  had  beoi 
finally  adjudicated  the  petitioners  had  a  vested 
right  to  the  damages  awarded. 

<2)That  the  damages  were  assessable  In  the 
manner  prescribed  for  assessment  of  damages 
in  esse  of  laying  out  a  highway  by  the  statutes 
in  force  at  the  date  of  the  charter. 

(3)  That,  after  the  damages  had  been  finally 
adjudicated  by  the  county  commlsBionurs,  ■  the 
wat«r  company  conid  not  avoid  payment  of  such 
damages  by  an  abandonment  or  attempted 
abandonment,  of  the  property  taken. 

(4)  That  the  county  commissioners  were  au- 
thorized, and  It  was  their  duty,  to  Issoe  a  war- 
rant of  distress  to  enforce  paymmt  of  the  dam- 
ages awarded  by  them. 

(5)  That  this  court  has  authority  by  Its  writ  of 
mandamus  to  compel  the  county  commissioners 
to  issue  such  warrant. 

(OfficUL) 

Report  from  supreme  Judicial  court,  Ken- 
nebec county. 

Petitions  tor  mandamus  by  Sarah  H.  Fur- 
bish against  the  county  commissioners  of  Ken- 
nebec county  and  by  Sarah  H.  Furbish  and 
Wlllard  B.  Arnold  against  the  same  defend- 
ant Cases  reported  by  agreement  Petitions 
granted. 

Argued  before  EMBRT,  HASKELU 
WHITEHOUSB,  WISWELL,  STROUT,  and 
FOGLBR.  JJ. 

S.  8.  &  F.  B.  Brown,  O.  D.  Baker,  and  F. 
L.  Staples,  for  plaintiffs.  B.  F.  Webb,  H.  M. 
Heath,  and  0.  L.  Andrews,  for  Maine  Water 
Co. 

FOOI^R,  J.  Petitions  for  mandamns,  in 
which  the  p^tlUoners  pray  that  a  writ  of  man- 
daiaus  issue  to  the  county  commiestoners  of 
Kennebec  county  commanding  theia  to  Issos 
warrants-tf  distress  against  the  Maine  Water 
Company  and  Its  property  to  wfiorcO  pay- 
ment of  the  sums  awarded  by  the  ciHnmls- 
sloners  to  the  petttioners,  respectively,  for 
real  estate  takm  by  the  com[»ny  as  for  put»- 
llc  use.  The  water  company  comes  In  as  a 
defendant  In  interest  The  oases  were  heard 
together,  the  rights  of  the  respective  parties 
depending  upon  the  same  facts. 

The  Maine  Water  Company  Is  the  success- 
or of  the  Watervflle  Water  Company,  and  has 
the  same  r^hts,  and  is  subject  jto  the  same 
llabilitleB,  as  that  ccnnpany.  The  last-named 
company  was  chartered  chapter  141,  Prfr. 
&  Sp.  Laws  1881,  Which  was  approved  March 
16,  1881.  By  section  S  of  sold  set  it  was 
authorised  "to  take  and  hold  by  purchase  or 
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otbeiwiw  any  land  or  real  estate  necMBazjr 
for  erecting  and  ffiatntpfwing  dams  and  re«er- 
Toirt,  and  for  laying  and  maintaining  aqoe- 
dncta  for  conducting,  diecbargbig,  dtetrlbut- 
Ins  and  dlspoBing  of  vater,  and  for  fmmliic 
reasrroirs  therefor."  Section  4  provides  tliat 
the  company  shall  be  Uabte  to  pay  all  dam- 
ages that  shall  be  sustained  by  any  person  <v 
corporation  in  their  property  by  the  taking  of 
any  lands  or  mill  prlTlleges,  or  by  flowage, 
or  excavating  through  any  land  for  the  pur- 
pose of  laying  down  pipes,  building  dams,  or 
constnictlng  reservoirs;  "and  If  any  person 
sustaining  damages,  as  aforesaid,  shall  not 
mutually  agree  upon  the  smn  to  be  paid  there- 
for, sach  peracm  may  cause  his  damagea,to  be 
ascertained  In  the  same  manner  and  under 
the  same  conditions,  restrictions  and  limita- 
tions as  are  by  law  prescribed  In  case  of  dam- 
ages by  the  laying  out  of  highways."  By  an 
amendment  to  Its  charter  (chf^ter  50.  Friv. 
ft  Sp.  Laws  1887),  the  company  was  authoris- 
ed to  take  and  hold  sufficient  water  of  the 
"B£essalon8kee  Stream,"  bo  called.  In  the 
towns  of  WatervlUe  and  Oakland.  In  1896. 
the  respondent  the  Maine  Water  Company, 
fliftceasor  to  the  WatervlUe  Water  Ckimpany, 
owned  and  occupied,  as  a  pumping  station, 
certain  lands  situate  on  the  westerly  side  of 
the  Messalonskee  stream.  In  Watervllle,  and 
possessed  certain  rights  In  the  waters  of  the 
stream;  and  the  petitioners  were  then  the 
owners  of  certain  lands,  mills,  machinery,  and 
other  prt^wrty  connected  therewith  situate 
In  Watervllle,  on  the  easterly  side  of  the 
nme  stream,  and  possessed  also  certain  lights 
In  the  waters  of  the  stream. 

August  18,  1890,  the  petitioner  Sarah  B. 
Furbish  filed  In  the  supreme  judicial  court  In 
Kennebec  county  a  bill  In  equity  against  the 
Maine  Water  Company,  hi  which  she  alleged 
tliat  the  company  was  then,  and  for  a  long 
time  had  been*  using  a  larger  quantity  of  the 
vrater  of  the  stream  than  It  was  entitled  to  hy 
right,  and  th««by  had  diverted,  and  was 
tben  diverting,  from  her  mill  a  large  quan- 
tity of  water  to  the  use  of  which  she  was  en- 
titled; and  prayed  that  the  company  be  tem- 
porarily and  perpetually  enjoined  from  fur- 
ther diverting  the  water  of  the  stream  to  her 
Injury.  A  hearing  on  the  prayer  for  tem- 
porary Injunction  was  appointed  on  Septem- 
ber 8.  1897. 

October  14. 1896,  at  a  special  meeting  of  the 
directors  of  the  water  cMnpany,  legally  called. 
It  was  voted:  "That  whereas,  the  company  la 
authorized  by  Its  charter  to  take  and  hold 
sufficient  water  of  the  'Messalonskee  Stream,* 
flo  called.  In  the  dty  of  Watervllle,  for  sup- 
plying the  Inhabitants  of  the  said  city  of 
WatervlUe,  the  towns  of  ^  Inslow  and  Ben- 
ton, In  said  county  of  Kennebec  and  the  town 
of  Fairfield,  In  the  county  of  .Somerset,  with 
pure  water  for  domestic,  manufacturing,  and 
cnnnlclpal  purposes,  including  the  extinguish- 
ing of  fires  and  sprinkling  of  streets;  and 
whereas,  the  reasonable  accommodation  of 
tba  vpcoprlate  business  of  the  Maine  Wa- 


ter Company  makes  It  necessary  that  the  said 
company  shall  take  and  bold,  as  for  pubUc 
use,  for  the  purposes  aforesaid,  the  following 
described  real  estate,  mill  privilege,  dams, 
penstocks,  water  and  water  power,  situate  In 
Bald  WatervlUe,  on  the  Messalonskee  stream, 
at  "Crommetf  s  Mais,*  so  called,  and  bounds 
as  foUowB  IHere  follows  description  of  the 
property  described  In  the  petl^ns  for  man- 
damus]: Therefore,  on  motion.  It  was  voted 
to  take  the  above-described  real  estate  and 
other  property  for  the  above-described  uses 
and  purposes  of  said  company,  and  to  file  In 
the  office  of  the  county  commissioners  In  the 
county  of  Kennebec,  where  said  land  and  oth- 
er property  Is  situated,  the  plans  and  descrip- 
tions of  aU  such  lands  and  other  property  so 
taken;  and  that  the  president  of  the  company 
be  authorized  to  execute,  for  and  In  behalf  of 
the  company,  aU  papers  necessary  for  the 
taking  of  said  real  estate  and  other  property 
as  above."  The  title  to  the  property  describ* 
ed  In  the  foregi^ng  vote  was  la  these  petition- 
ers. October  17,  1893,  the  comi»any  filed  in 
the  office  of  the  county  oommlstdoners  a  plan 
and  description  of  the  real  estate  and  other 
property  mentlcmed  In  said  vote,  alleging 
that  the  property  and  lands  were  taken  and 
were  necessary  for  its  purposes.  October  19, 
1S96,  the-  company  made  i^pUcatlon  to  the 
county  conunlssloners  for  an  estimation  of 
damages  which  the  nmipany  should  pay  by 
reason  of  taking  the  property  taken  as  afore- 
said. Upon  such  ai^catlon  the  county  com- 
missioners, after  notice  and  heartog,  made 
and  filed  at  their  December  term,  ISBQ,  the 
foUowlng  report  signed  by  Oiem: 

"Award  of  County  Commissioners. 
**OoaDty  Commissioners*  Court  Dec.  Term, 
1896. 

*^l8t  Day  of  Dec  A.  D.  1696. 
'Value  Water  Company,  Pettttonns,  vs.  W. 
B.  AtdxM  and  Sarah  B.  Furbish. 
"We  make  no  determination  npon  the  ques- 
tion as.  to  the  necessity  tot  taking  the  land 
and  privileges  described  in  said  petition.  We 
estimate  the  damages  whlcb  the  peUtlonMs 
shall  pay  to  Sarah  H.  Furbish  for  the  taking 
of  the  first  parcel  land  descilbed  In  said 
petition  at  seven  thousand  five  hundred  dot 
lars,  without  costs.  We  estimate  the  dam- 
ages that  the  petitioners  shaU  i>ay  to  Sarah 
H.  Furbish  and  Wlllard  B.  Arnold  for  the 
taking  of  the  second  parcel  of  land  described 
la  said  petltlDn  at  two  hundred  and  fifty  ini- 
lars,  without  oosts.** 

From  this  report  no  appeal  was  taken,  and 

at  the  April  term  of  the  cimunlasloners*  court, 
being  the  next  term  after  the  filing  of  the  re- 
port, their  report  was  accepted,  and  the  pro- 
ceedings closed.  April  26,  1897,  the  petition- 
ers in  the  case  at  bar,  by  their  counsel,  re- 
quested payment  of  the  damages  awarded  by 
a  letter  addressed  to  the  president  of  the  com- 
pany. At  a  wecial  meeting  of  the  dlrectMS 
of  tiie  company,  legally  called.  It  was  voted 
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"to  Mdnd  tbe  Tote  of  the  dlrectora  of  this 
company  paned  October  14, 1898,  whereby  it 
wai  voted  to  take  and  bold,  aa  for  public  use, 
and  Cor  the  ptuiraeea  of  this  company.,  certain 
water,  water  power,  and  mill  rights  In  Wa- 
tervlUe,"  etc.  and  **that  Weston  Lewis,  presi- 
dent of  this  company,  be  anthoriaed  to  exe- 
cute to  said  Sarah  H.  Fnrbtsta  and  WQlard 
B.  Arnold  a  notice  of  abandonment  and  sur- 
render of  an  onr  rli^ta  to  said  premises,  If 
any,  nnder  and  by  Tlrtne  of  said  vote."  In 
pnrsnance  ot  such  vote,  on  tlw  6fli  day  of 
May,  1897,  an  instmment  of  the  tenor  follow- 
ing was  executed,  caused  to  be  recorded,  and 
dellrwed  to  the  petitioner,  Sarah  B.  Fnr^ 
blsh: 

"Notice  of  Abandonment  and  Surrender. 

*^o  Sarah  H.  Furbish,  of  Waterrille,  in  the 
Ooonty  of  Kennebec  and  State  of  Maine: 
"Wh^eaa,  the  Blaine  Water  C<mipany,  a 
corporation  established  by  law,  and  having 
Its  place  of  business  at  Waterrille,  In  said 
county,  on  tbe  serenteenth  day  of  Octobra-, 
A.  D.  1896,  filed  hi  the  office  of  the  coontr 
otnnmlssloners  of  Kennebec  county  a  plan 
and  descrtptloo  of  certain  real  estate,  mill 
inlTileges,  dam.  p«iatodE8,  watw  power,  and 
water  situated  In  said  Waterrille.  with  a  view 
of  taking  the  same  for  the  porpoees  of  said 
corporation  as  for  public  use;  said  premises 
being  described  as  follows:  'Oommeucing  at 
an  old  Uon  bolt  set  In  the  ledge  In  east  bank 
of  the  MessaloDBkee  stream  on  the  dividing 
line  between  the  old  grist-mill  lot  and  the  old 
fnUlng-mUl  lot;  thence  south,  41  deg.  2S 
mln.  «ut,  61  "Ao  feet,  to  a  granite  monu- 
ment In  the  westerly  line  of  the  Pearson  tan- 
nery road;  thence  north,  48  deg.  7  mln.  east, 
77*>/ioo  feet,  to  a  granite  monument  set  In 
the  easterly  line  of  said  Pearson  tannery 
road;  thrace  northerly,  62  deg.  23  mln.,  west, 
65>Vioo  feet,  to  an  old  iron  bolt  set  in  the 
ledge;  thence  westerly  in  the  same  direction 
to  tbe  center  of  said  Messaionskee  stream; 
thence  down  the  center  of  said  stream  to  a 
pirint  which  shall  be  opposite  or  coincident 
with  the  first  line  mentioned  In  this  descrip- 
tion; thmce  southwly  41  deg.  28  mln.  east 
to  the  point  begun  at.* 

"And  whereas,  said  Maine  Water  Company 
haa  nerer  entered  upon  said  premises,  or  tak- 
en possession  tberettf : 

"Now,  thorefore,  know  all  men  by  these 
iwesenti,  and  yon  will  take  notice,  that  aald 
Bfalne  Watw  Company  hereby  abandons,  smv 
raiders,  and  yldds  op  to  yon  all  Its  rli^tst 
title,  and  Interest,  if  any.  In  said  premises; 
and  hereby  notifies  yon  of  Its  Intention  not  to 
take  said  pn^erty,  or  make  any  claim  ttiere- 
to,  under  said  proceedings. 

"In  witaess  whereof,  the  said  Maine  Water 
Company  has  caused  the  corporate  seal  to  be 
affixed,  and  these  presents  to  be  subscribed 
by  Weston  Lewis.  Its  president,  thereto  duly 
authorized,  this  6th  day  of  May.  A  D.  1897. 

"M^ne  Water  Company, 
"[L.  8J     Br  Weston  Lewis,  President** 


"State  of  Maine. 
"Kennebeo-as.:  May  6,  A.  D.  1897. 

"Then  personally  appeared  the  above-nam- 
ed Weston  IjowIs,  and  adcnowtedged  the  fore- 
going to  be  the  Croo  act  of  said  MiUne  Water 
Company. 
"Before  me^  W.  El  Maxcy, 

"Justice  of  the  Peace." 

A  like  instrument  (with  pmjKr  description 
premises)  was  oecuted  and  receded,  and 
delivered  to  W.  B.  Arnold  and  Sarah  H.  Pms 
blsh.  Both  Instnunents  were  recdved  and 
retained  by  the  petitionera. 

July  6,  1897,  tiiese  petitioners  filed  with 
the  county  commissioners  a  motion  for  a  war- 
rant of  distress  to  Issue  against  toe  company 
and  Ito  property  tor  the  payment  of  the  dam- 
ages awarded  to  tbem  by  the  commissioners, 
which  mt^lon  was  denied  August  5, 1897;  and 
October  22, 1897,  they  filed  tiiehr  petitions  for 
a  writ  of  mandamua  Tbe  answer  at  tSie 
commlBsIonws  Is,  to  effect,  that  they  are  not 
Informed  aa  to  their  du^  In  this  reapect,  and 
that  they  were  and  are  ready  to  Issue  such 
warrant  If  so  directed  by  this  court,  to  which 
they  refer  the  quesUcms  raised  by  the  inrties. 
Olie  answer  of  tiie  water  company  seto  up 
several  potote  of  defense,  which  are  herein- 
after referred  to  and  discussed. 

The  watOT  company  haa  not  taken  actual 
possession  of  the  property  which  It  soui^t  to 
c(Hid«nn,  but  has  continued  to  use  tiie  water 
of  tbe  stream  as  theretofore.  At  the  time  of 
the  filing  of  toe  certificate  In  the  otRce  of  tbe 
county  commissioners  the  premises  therein 
described  were  occupied  by  toe  petitioner's 
tenants,  who  have  stoce  continued  to  such 
occupation. 

The  Maine  Water  Company  was  authoris- 
ed, by  the  acts  of  the  leglslatore  beretobefore 
referred  to,  to  take  toe  property  of  toe  peti- 
tioners; and  Ito  proceedings  to  toat  respect, 
as  wen  as  toose  for  ui  award  of  damages, 
were  In  accordance  with  toe  stotntes  of  toe 
Btote. 

It  fs  contended  to  behalf  of  toe  defense 
that  toe  damages  are  not  payable  until  toe 
land  has  been  entered  upon  and  possession 
token  by  toe  company  for  construction  and 
use,  and  toat,  as  toe  company  has  not  made 
auch  entry  and  taken  such  possession,  no 
warrant  of  distress  can  issue  to  enforce  pay- 
ment of  damages.  By  toe  terms  <tf  toe  cbax>> 
tev  ot  the  Watervtne  Water  Oonqiany  duo- 
ages  for  lands  taken  hj  it,  when  toe  amount 
cannot  be  mutually  agreed  upon,  shall  be  **aa- 
certaiued  In  toe  same  mann^,  and  under  toe 
same  conditions,  restrictions,  and  llmltaUons. 
aa  are  by  law  prescribed  in  case  of  dami^ea 
by  the  laying  out  of  hlghmys.'*  To  sustain 
"toelr  position  that  damages  are  not  payable 
until  toe  land  is  token,  counsel  for  defense 
rely  upon  section  7,  c.  18,  Rev.  St.  1883,  which 
provides  that  the  commissioners  "shall  not 
order  such  damages  to  be  paid,  nor  shall 
any  right  toereto  accrue  to  toe  <!laimant,  un- 
til toe  land  •  •  •  haa  been  entered  np. 


Digitized  by  Google 


FUBBISH  T.  OOUKTT  OOM'BS. 


867 


uu  and  possession  taken,  for  the  purpose  of 
construction  and  ose."  The  statute  of  1871 
did  not  contain  tills  provision,  bnt  provided 
(cliapter  18,  |  7)  that  "payment  of  damages 
may  be  suspended  until  the  land  for  which 
tbej  are  assessed  la  takui."  By  chapter  53, 
Public  Laws  1881,  section  7  was  amended  ao 
as  to  read  as  It  appears  In  the  revision  of 
18BS,  above  quoted.  This  act  of  amendment 
waa  approved  March  12,  1881.  As  no  differ- 
ent time  was  named  therein,  It  became  ef- 
fectlTe  In  30  days  after  the  recess  of  the  legis- 
lature passing  It.  Rev.  St.  1883,  c.  1.  9  B. 
Tbe  act  granting  the  charter  to  the  Water- 
vllle  Water  Company  was  approved  March  16, 
ISSl,  and  became  In  force  on  the  date  of  its 
approval.  Id.  c.  1,  i  6,  snbd.  26. 

It  follows  that  the  law,  in  this  respect,  at 
the  date  of  the  charter  of  the  Watervllle 
Company,  was  that  of  1871,  and  not  the  law 
as  amended  In  1881,  and  now  contained  In  tbe 
present  statute.  The  question  Is  whether, 
with  respect  to  tbe  time  when  the  damages 
awarded  to  the  petitioners  became  payable, 
the  statute  of  1671  or  the  statute  as  amended 
In  1881  shall  control.  We  have  no  donbt  that 
the  stahite  of  1871  must  govern.  We  regard 
it  as  an  established  principle  that  when  a 
private  or  special  act  of  the  legislature  in- 
corporates by  reference  the  provisions  of  an 
existing  general  statute  It  means  that  the  pro- 
visions of  tbe  general  statute,  In  their  exact 
form,  become  a  part  of  the  special  statute, 
precisely  as  though  such  provisions  were 
written  Into  the  speolal  act,  which  is  not  af- 
fected by  the  amendment,  or  even  by  tbe  re- 
peal of  the  general  statute. 

This  has  been  so  held  by  this  court  in  Ool- 
llns  V.  Blabe,  79  Me.  218,  9  Atl.  808,  and  the 
principle  is  fully  sustained  by  the  authorities. 
In  re  Village  of  Slug  Sing,  98  N.  T.  467;  Darm- 
Btaetter  v.  Moloney,  45  Mich.  625,  8  N.  W. 
674;  Crosby  v.  Smith,  19  Wis.  472;  Flanders 
T.  Town  of  Merrimack,  48  Wis.  567,  4  N.  W. 
741;  Bud.  Interp.  St.  »  85.  233,  402. 

The  commissioners  might,  therefore,  in  tbe 
case  at  bar,  have  suspended  tbe  time  of  pay- 
ment until  the  land  was  entered  upon  by  tbe 
cmmpany  for  Its  purposes,  but  they  were  un- 
der no  obligation  tado  so.  The  power 'con- 
ferred upon  them  was  itennlssfUe,  not  man- 
datory. 

In  Kimball  v.  City  of  Bocklftnd,  71  Me.  137, 
the  plaintiff  sued  to  recover  damages  award- 
ed him  for  land  taken  by  the  city  of  Rock- 
land for  street  purposes.  The  land  had  not 
been  actually  taken  or  entered  npon  by  the 
i^ty.  There,  as  here,  the  record  was  silent  as 
to  the  time  when  tbe  damages  should  be  paid. 
The  court  held  that  tbe  plaintiff  was  entitled 
to  recover,  and  gave  him  Judgment  We  re- 
^rd  this  case  as  decisive  against  the  defend- 
ant upon  this  point,  and  are  of  opinion  that 
the  damages  became  payable  to  tbe  petition- 
ers when  the  report  of  the  county  commis- 
sioners was  accepted  and  the  proceedings 
dosed. 

It  I*  tortbcv  contMided  by  the  defuse  Oiat, 


notwithstanding  the  proceedings  tor  the  con 
demnatlon  of  the  petitioners'  property  and 
for  the  awarding  of  damages.  It  had  the  right 
to  revoke  and  renounce  such  proceedings, 
and  abandon  and  surrender  tbe  property  to 
tbe  petitioners,  at  any  time  before  actually 
entering  upon  and  taking  possession  of  the 
premises;  and  that,  by  its  Instrument  of 
May  6,  1897,  it  did  so  revoke  and  renounce 
sucb  proceedings,  and  did  abandon  and  sur- 
render the  premises  to  the  petlUoners,  and 
that  thereby  it  is  relieved  from  the  payment 
of  the  damages  awarded. 

A  corporation,  public  or  private,  by  taking 
land  as  for  public  use  by  lawful  condemna- 
tion proceedings,  does  not  acquire  legal,  per- 
manent possession  thereof  until  compensa- 
tion therefor  Is  paid  or  waived.  Const  Me. 
art  1,  I  21;  Perkins  v.  Railroad  Co.,  72  Me. 
96. 

But  we  regard  it  settled  by  the  great  weight 
of  authority  that,  after  such  proceedings  have 
been  perfected,  and  the  damages  for  the 
land  taken  have  been  finally  ascertained  and 
adjudged  by  the  proper  tribunal,  the  corpora- 
tion thereby  acquires  a  vested  right  to  hold 
and  use  the  land  taken  on  payment  of  the 
compensation  awarded,  and  that  the  land- 
owner acquires  a  vested  right  to  have  and 
recover  the  damages  awarded.  The  corpora- 
tion cannot  evade  payment  of  damages  by 
revoking  the  proceedings,  or  by  surrendering 
tbe  land,  without  the  consent  and  agreement 
of  the  landowner.  The  Bngllsb  courts  have 
maintained  the  doctrine,  as  wen  In  public 
street  Improvements  as  In  railway  and  other 
corporations,  that  where,  by  act  of  parlia- 
ment street  commissioners  or  the  managers 
of  raJlway  or  other  corporations  are  author- 
ized to  acquire  title  to  land  by  appraisement 
after  giving  notice  to  tbe  owner  to  treat  or 
submit  to  an  appraisement,  the  mere  giving 
the  notice  Is  an  election  to  purchase  at  an 
appraisal;  and  that  this  election,  being  bind- 
ing on  the  owner  of  the  land.  Is  also  binding 
on  the  street  commissioners  or  corporadon. 
Rex  r.  Manchester  Com'rs,  4  Bam.  A  A.  836; 
Hex  T.  Market  Co.,  Id.  827;  Stone  v.  Railway 
Co.,  4  Mytae  &  C.  122;  Walker  v.  Rail- 
way Co..  6  Hare,  594.  In  Hallock  v.  Frank- 
lin Co..  2  Mete.  (Mass.)  660,  the  law  Is  thus 
stated  by  Shaw,  C.  J.:  "By  the  Judgment 
establishing  and  locating  the  highway,  before 
any  act  done  towards  fitting  It  for  use,  tbe 
rights  of  the  parties  are  fixed  and  vested, 
and  the  puUIc  acquire  a  right  to  the  public 
easement;  and  the  right  of  the  owner  of 
the  land  over  which  it  passes,  to  bis  compen- 
sation. Is  complete."  Hie  same  learned  Jurist 
had  previously  said  In  Harrington  v.  Oom- 
mlssloners,  22  Pick.  267:  "The  court  are  of 
opinion  t^t  when  the  highway  Is  once  com- 
pletely established,  and  the  damages  of  the 
land  once  settled,  by  the  modes  pointed  out 
by  law,  the  right  of  the  public  to  a  perpetnol 
easement  In  the  land  for  a  highway  •  •  • 
becomes  complete,  and  tbe  right  of  tbe  owner 
■  to  bla-  damages  or  compensation  for  Uie  Uen 
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or  qnallfled  right  acquired  tbe  public  In 
lilB  land  becomes  comx^te." 

Tbe  biw  tbuB  laid  down  has  been  aostaln- 
ed  by  namerons  cases  In  MassBchiuetts,  the 
latest  ease  being  that  of  Imbescbeld  t.  Rall- 
xoftd  Co.,  171  Mass.  210,  60  N.  B.  609»  In  which 
an  arxay  ot  authorities  of  that  state  are  cited. 

In  New  York  the  court  has  maintained  the 
doctrine  above  laid  down.  In  People  t.  Gas- 
light Co.,  78  N.  T.  66,  the  court  held  that 
when  land,  has  been  token  for  pnbUc  uses  un- 
der the  right  of  eminent  domain*  and  the  pro- 
ceedings hare  so  far  progressed  tbat  tbe 
amount  of  compensation  to  the  owner  has 
been  fixed  as  a  finality,  the  proceedings  can- 
not be  discontinued  or  abandoned,  and  the 
owner  has  a  vested  right  to  the  eompensar 
tlon.  See  cases  there  (dted. 

It  Is  h^  in  New  Jeraqr— Butler  t.  Oom- 
missloners,  39  N.  3.  Law.  666— that,  when 
the  amount  of  CMnpenaatlon  for  land  taken 
is  once  fixed  by  tbe  Mbnnal  which  the  law 
has  iwoTlded,  even  the  leglshLtnre  cannot  au- 
thfHlBe  postpononent  of  payment  Beed, 
says:  "I  am  clear  that,  when  the  amount  of 
compensation  is  once  fixed,  the  owner,  as 
constrained  vendw,  is  entitled  to  recova  his 
pric&" 

UOls,  Bm.  Dom.  |  810,  states  the  rule  as 
foIlowB:  *^e  ancient  rule  was  that,  when  a 
street  had  been  laid  ou^  the  damages  were 
due,  amiough  no  entry  had  bem  made  for 
the  purpose  of  construction.  The  rights  ot 
the  parties  were  considered  as  fixed  by  the 
laying  out,  although  the  highway  was  forth- 
with discon tinned,  or  was  never.  In  fact,  open- 
ed." 

Tbe  rule  laid  down  In  the  autiiorlttes  dted 
appears  to  have  been  recognized  by  this  court 
fn  Westbrook  v.  North.  2  Ma.  179^  Kimball  v. 
City  of  lUx^land,  supra,  and  Millett  v.  Com- 
mIssloDers,  80  Me.  429, 16  AtL  24,  and  we 
regard  It  to  be  the  law  of  this  state  except 
so  Car  as  It  bas  been  modified  by  statute. 
The  only  legl^tlve  enactments  of  Uie  state 
restricting  the  rule  is  section  10,  c.  18,  Bev. 
Bt  18S3,  -which  Is  as  follows:  "When  the 
way  Is  discontinued  before  1^  time  limited  for 
the  payment  of  damages,  the  commissioners 
may  revoke,  their  order  of  payment  and  e^- 
mate  the  damages  actually  sustained,  and  order 
them  paid."  If  this  section  ai^lies  to  cases  oth- 
w  than  tbMe  for  land  taken  for  ways,— which 
we  doubt,— It  can  have  no  bearing  In  the  case 
at  bar.  As  before  stated,  the  damages  award- 
ed to  the  petitioner  became  due  when  the  pro- 
ceedings were  closed  at  the  April  term  of  the 
commissioners'  court  The  notices  of  aban- 
d(mm«t  wm  not  executed  till  lAiy  6,  1897, 
aftCT  the  time  limited  for  the  payment  of 
damages. 

We  do  not  think  that  the  petlttoners,  by  re- 
ceiving and  retaining  tbe  "notices  of  aban- 
donment," waived  their  claims  for  tb»  dam- 
ages awarded  them.  Those  notices  were  sent 
to  the  petltltmers  by  mail,  unaccompanied  by 
any  request  to  accept  or  return  them.  They 
puTpwted  to  be  aotiees  ot  abandonment,  and 


the  petitioners  were  Justified  In  regarding 
thran  merely  as  notices.  They  have  made  no 
claim  under  them,  but  have  consistently  in- 
sisted ^upon  payment  of  the  sums  awarded 
them.  *We  therefore  hold  that  tiie  water  com- 
pany's attempted  revocation  and  abandon- 
ment w^  meftectual,  and  that  neither  the 
rights  of  the  petitioners  nor  the  liabilities 
of  the  company  are  thereby  afFected. 

The  fact  that  the  premises  condemned  have 
remained  in  the  possession  and  occupancy  of 
the  petitioners'  tenants  since  tbe  proceedings 
for  condemnation  were  commenced  does  not 
preclude  the  petitioners  from  eidlectlng  thrir 
damages,  nor  In  any  way  affect,  their  righta, 
Imbesch^  v.  Railroad  Co.,  supza. 

Our  conclusion  is  that  the  damages  award- 
ed to  the  petitioners  became  due  when  the 
proceedings  on  the  petition  to  estimate  dam- 
ages were  dosed,  and  that  the  Maine  Water 
Company  Is  liable  to  pay  the  same. 

The  county  commissioners  had  authwlty  to 
Issue  the  warrant  of  distress  prayed  for  by 
the  petitioners.  Sectirai  18,  c  78*  Bev.  St 
1883,  which  Is  In  the  same  .language  as  sec- 
tion 16,  c.  78,  Bev.  St  1871,  Is  as  foUowa: 
"Warrants  of  distress,  on  judgmmts  legally 
rendered  by  the  county  commissioners,  may 
be  originally  issued  within  two  years  after 
Judgment  and  made  returnable  to  the  derk'a 
oflace  within  ninety  days  from  thdr  date." 
Following  tbe  rule  laid  down  by  this  court  in 
Low  V.  Dunham.  61  Ma.  666,  and  Monmonth 
V.  Leeds,  76  Me.  28,  we  think  this  section  Is 
mandatory  upon  the  conunlsslonera,  and 
makes  it  their  duty  to  Issue  warrants  of  dis- 
tress to  enforce  thdr  Judgments.  In  Low  t. 
Dunham  the  language  construed  was,  "The 
court  may  issue  an  wder  to  the  attaching  ofB- 
cer  to  sell,"  etc.  Tba  court  held  tbat  It  was 
not  the  Intention  of  the  leglshttnre  that  It 
should  be  left  to  tbe  discretion  ct  tiie  court 
whether  an  wder  should  Issue  or  not,  and 
stated  the  rule  as  fc^ws;  "The  word  'may,* 
In  a  statute.  Is  to  be  construed  *miatf  w  ^hall' 
where  the  public  hiterests  or  rights  are  con- 
cerned, and  the  public  or  third  persona  have 
a  clabn  de  Jure  that  tbe  power  shall  be  ex^ 
fised."  The  case  of  Monmouth  v.  Leeds  Is 
to  the  same  effect.  Tbe  rule  thua  laid  down 
is  fully  suBt^ned  1^  the  authorities  cited  by 
tbe  court  in  those  cases.  So  we  hoSA  that  It 
was  the  duty  of  l^ie  cmnmfiaslouers  to  lasiie 
to  the  petittoners  a  warrant  oif  distress  to  en- 
tvrce  payment  at  the  damages  awarded  them, 
and  that  the  petitioners  had  a  claim  de  Jdes 
that  such  duty  should  be  performed. 

The  cfunmlsstoners  denied  the  motion  of  the 
petitioners  for  such  warrant  (tf  distress,  sod 
refused  to  Issue  the  warrant  Has  this  court 
authority  to  compel  the  commlsslmers  to 
perform  their  duty  In  this  respectT  We  think 
It  has.  Mandamus  Is  defined  by  High,  Bxtr. 
Bern.  8  1.  to  be-  "a  command  Issuing  from  m 
common-lav  court  of  competent  Jnrlsdlctloii, 
In  the  name  of  the  state,  directed  to  some  cor- 
poration, ofllcer.  or  Interior  court,  reqniring 
tbe  perCormance  ot  some  partleula^  duty  then- 
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In  specified,  which  duty  reBoltB  from  tite  of- 
ficial station  of  the  pai-ty  to  whom  It  Is  direct- 
ed.  or  from  operation  of  law."  The  defini- 
tion Is  snbstantJaUy  that  given  by  3  BL  Comm. 
UO.  The  writ  of  mandamiis  has  frequently 
been  jpranted  to  compel  an  Inferior  conrt  to 
Issue  process  to  enforce  Its  Judgments.  In 
Bauman  v,  Hoboken.  49  N.  J.  Law,  &37,  IS 
AtL  43,  the  writ  was  Issued  to  the  district 
court,  commanding  It  to  Issue  execution  im- 
properly withheld.  In  People  v.  Common 
Council,  78  Y.  fi6,  it  was  Issued  to  the  re- 
spondents to  compel  them  to  proceed  to  the 
assessment  and  collection  of  a  tax  to  pay  dam- 
ages awarded  by  the  council  for  land  takra 
for  street  purposes.  Postmaster  Qeneral  t. 
Trigg,  11  Pet  173>  was  a  petition  for  mandar 
Aus  to  compel  the  Judge  of  the  district  conrt 
to  Issue  execution  on  a  Judgment  ent«ed  up 
hy  that  court  The  court  refused  the  writ  on 
grounds  stated  In  the  opinion,  but  did  not  in- 
timate a  want  ot  JurlscUctlon  to  order  the 
writ  If  a  proper  case  had  been  made  out 
'Writs  of  mandamus  were  Issued  to  Justices 
of  the  peace  to  compel  the  issuance  of  execu- 
tions on  Judgments  rendered  by  them  In  Ter- 
hune  T.  Barcalow,  11  N.  J.  Law,  88,  and  In 
Laird  T.  Abrahams.  15  N.  3.  Xaw,  22.  Har- 
rington T.  Commissioners,  supra.  Is  a  case  in 
point  A  highway  had  been  laid  out,  and 
damages  awarded.  Held,  that  the  landowner 
had  a  rested  right  to  sudi  damages,  and  that 
he  was  entitled  to  a  writ  of  mandamus  to  the 
commisslonws  to  compel  them  to  draw  an  or- 
der tar  the  payment  thneof.  In  Waldron  t. 
Lee,  C  Pick.  323,  It  was  held  that  a  writ  of 
mandamns  lies  to  compri  a  town  treasurer  to 
issue  bis  warrant  of  distress  against  a  col- 
lector of  taxes  neglecting  to  collect  and  pay 
over  the  same  at  the  time  fixed  In  the  as- 
sessors' warrant  to  the  collector. 

The  recent  case  in  this  state  of  Adams  r. 
TTImer,  91  Me.  47,  89  Atl.  347,  Is  very  nearly 
in  point  The  conrt  granted  the  writ  directed 
to  the  clerk  of  the  county  commissioners' 
court,  commanding  him  to  Issne  a  warrant  of 
distress,  as  directed  by  the  commissioners, 
for  the  collection  of  a'Jtidgment  rendered  by 
Qie  county  commissioners. 

It  Is  objected  by  the  defense  that  the  court 
cannot  compel  the  Issuing  of  a  warrant  of  dis- 
tress by  Its  writ  of  mandamus,  because  the 
petitioners  hare  an  adequate  legal  remedy  st 
law  by  an  action  of  debt  to  recover  their 
damages.  It  Is  a  general  mle  that  mandamus 
win  not  be  granted  when  the  petitioner  has 
an  sdeqnate,  specific  legal  remedy  at  ^w,  but 
to  such  rule  there  are  exceptions.  SSL  Comm. 
110,  sajs  that  the  writ  "may  be  Issued  when 
tbe  Injured  par^  has  also  another  more  te- 
^tts  method  of  redress,  but  It  Issues  In  all 
cases  when  he  hath  Hie  right  to  have  any- 
thing done,  and.  hath  no  other  specific  means 
of  compelling  its  perfonnance."  Mr.  High 
(Bztr.  Rem.  I  17)  states  the  law  u  follows: 
*7t  Is  to  be  borne  In  mind,  howerer,  that  the 
existing  legal  remedy  relied  upon  as  a  bar  to 
Interference  by  mandamus  mnst  not  only  be 


an  adequate  remedy  In  the  general  sense  of 
the  term,  but  it  must  be  specific,  and  appro- 
priate to  the  paittcular  drcunrmtances  .of  the 
case,— ttiat  Is,  it  must  be  such  a  remedy  as 
affords  relief  t^n  the  very  subject-matter 
of  the  controversy;  and,  If  It  Is  not  adequate 
to  afford  the  party  aggrieved  the  particular 
right  which  the  bw  accords  him,  mandamus 
win  Ue^  notwithstanding  the  existence  of  such 
oQier  remedy.  •  •  •  And  by  a  remedy 
at  law  such  as  will'  opnate  as  a  bar  to  man- 
damus Is  understood  snch  a  remedy  as  will 
enforce  a  right  or  pwformance  of  a  duty;  and 
unless  It  reaches  the  mi  Intended,  and  ac- 
tually ounpels  a  perfcnrmance  of  the  duty  hi 
question.  It  is  not  an  adequate  remedy,  withhi 
the  rule  ilnder  discussion." 

In  the  case  at  bar  the  statute  requires  of 
the  commissioners  the  performance  of  a  par- 
ticular duty.  The  petitioners  hare  the  right 
to  the  performance  of  such  duty.  They  bare 
no  other  remedy  than  mandamus  to  compel 
its  performance.  We  do  not  think  that  their 
right  to  recover  their  damages  by  an  action 
at  law  precludes  the  court  from  compelling 
the  commissioners  to  perform  the  duty  Impoa- 
ed  upon  them  by  statute. 

By  agreement  of  parties  the  pleadings  are 
to  be  regarded  as  the  alteraatlTe  writ,  and  the 
court  Is  authorized  to  grant  the  peremptory 
writ   No  damages  are  claimed  or  assessed. 

Peremptory  writ  to  Issue  as  prayed  for. 

Petitioners  to  recover  costs  against  tiia 
Maine  Water  Company,  defendant  in  interest 


(98  M«.  108) 

HBNBT  et  Si.  T.  DENNIS. 
CSnpreme  Judldal  Court  of  Maln&  June  7, 
1899.) 

FRAUD  —  FALSE  BSPRBSBNTATIONS  —  AOTIOH 
FOR  DAHAOBS-BVIDBNOIB. 

The  defendant,  in  order  to  obtain  credit  of 
the  plaintiffs  for  the  Gardtiter  Woolen  Company, 
of  which  tbe  defendant  was  r  director,  repre- 
sented iu  writing  to  the  plaintiffs  that  "the  mill 
was  doing  welV*  and  that  "all  the  cloth  they 
make  is  aold  at  a  good,  fair  profit."  Upon  mo- 
tiou  for  a  new  trial  heard  before  the  full  court. 
It  appeared  that  the  teatimooy  showed  couclu- 
sively  that,  at  the  time  when  such  representa- 
tions were  made,  the  company  was  hopelessly 
insclrent,  that  it  was  not  doioK  well,  and  that 
ita  cloth  waa  not  sold  at  a  profit. 

Held,  that  the  verdict,  which  was  for  the 
defendant  was  manifestly  against  eridence,  and 
the  rerdict  Is  set  aside,  and  a  new  trial  ordered. 
(OfBdal.) 

Exceptions  from  supreme  Judicial  court 
Kennebec  county. 

This  was  an  action  on  the  case  by  Winiam 
S.  Hmut.  Jr-.  aiid  others,  against  David  Den- 
nis, to  recorer  damages  from  the  defendant 
for  alleged  false  and  fraudulent  written  rc^ 
reeentetions  made  by  him  In  relation  to  tbe 
standing  of  the  Gardiner  Woolai  Oompany. 

Tbe  case  was  tried  to  a  Jury  In  Kennebec 
county,  wbo  letomed  a  rwdiet  for  the  de- 
fendant The  plalntifh  filed  a  general  mo- 
tion for  a  new  trial,  and  took  exceptions  to 
certain  portions  at  tte  charge  to  tbe  Jury. 
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Xo  report  of  t3ie  excepttons  Is  required,  as 
they  were  not  coosldered  by  the  court.  Ver- 
dict set  aside,  and  new  trial  granted. 

Argued  before  PETERS,  a  J.,  and  HAS- 
KELL, 8TBOUT.  SAVAGE,  and  FOOLEB, 
TJ. 

L.  0.  Oomlsh,  Cor  plalatUh.  A.  M.  Bpma, 
tot  d^endant 

FOQLBB,  J.  This  l8  an  action  <m  the  case 
to  recoTer  damages  from  the  defendant  for 
alleged  false  and  fraudulent  representations 
made  by  him  In  writing  In  lelatlim  to  the 
standing  and  financial  re^ni^blUty  of  the 
Oardln^  Woolen  Company,  of  Gardiner,  a 
corporation  engaged  In  the  manufactore  ot 
woolen  goods. 

August  14,  189^  the  company  ordered  a 
quantity  of  wool  of  the  plaintiffs,  merchants 
doing  business  In  Boston.  The  plaintiffs,  hav- 
ing no'  knowledge  as  to  the  c<mdition  of  the 
company,  on  the  14lh  of  the  same  month 
wrote  to  the  company  a  letter  ot  Inquiry  as  to 
Its  standing  and  responsibility.  In  reply  to 
that  letter,  the  defendant,  who  was  a  director 
of  the  company  and  president  ot  the  Mer- 
chants* National  Bank  of  Gardiner,  wrote  and 
sent  to  the  plaintiffs  the  following  letter: 

"Gardhier,  Me..  Aug.  24,  1896.  Messrs.  W. 
S.  Henry  &  Co.,  Boston— Dear  Sirs:  Mr. 
Brown  has  banded  me  your  letter  of  15th,  but 
was  sick  at  time  and  unable  to  answer.  In 
regard  to  the  Gardiner  Woolen  Co.,  any  bOI 
which  you  contract  wlU  be  paid.  The  com- 
pany lost  considerably  by  Lewenbuig  &  Co., 
which  puts  them  behind  and  makes  them 
'bard  up,'  but  the  directors  have  too  much  at 
stake  to  lose  all  for  the  small  amount  they 
owe  outside  of  themselves.  Besides,  the  mlli 
Is  doing  well.  All  the  cloth  they  make  Is 
sold  at  a  good  profit  Toura.  truly,  David 
Dennis." 

After  the  receipt  of  that  letter,  the  plain- 
tiffs sold  wool  on  credit  to  the  company  as  or- 
dered, until  December  7,  1806,  the  date  of 
their  last  sblpmsit  December  12,  1896,  the 
company  closed  its  mill  and  ceased  to  do 
business.  It  was  owing  the  plaintiffs  at  that 
time  $1,812.21  for  wool  so  sold  and  shipped. 
No  part  of  the  debt  has  been  paid,  and  the 
plaintiffs  claim  to  recover  of  the  defendant 
damages  to  that  amount. 

In  our  opinion,  the  testimony  proves  con- 
clusively that  at  the  date  of  the  defendant's 
letter,  August  24,  1808,  the  Gardiner  Woolen 
Company  was  hopelessly  insolvent,  and  that 
such  insolvent  condition  was  known,  or  ought 
to  have  been  known,  to  the  defendant  who 
had  been  an  active  director  of  the  company 
from  its  organization. 

The  Gardiner  Woolen  Company  was  Incor- 
porated In  the  Interest  of  the  Merchants'  Na- 
tional Bank  in  November.  18^,  for  the  pur- 
pose, as  its  treasurer  testifies,  "ot  working  out 
and  saving  a  debt  from  W.  0.  Jack  &  Co.  to 
the  Gardiner  National  Bank."  The  capital 
stock  was  fixed  at  $7S.00O,  of  which  22S 


Shares,  of  the  par  value  of  $22,900,  were  !»• 
sued  to  W.  G.  Jack  &  Oo.  In  payment  of  Qie 
mill  and  plant  theretofore  owned  and  occupied 
by  them,  and  then  transfened  to  the  com- 
pany. Jack  &  po.  Immedlatdy  transferred 
said  shares  to  the  Merdianti^  National  Bank 
as  collateral  tor  a  debt  ot  $7,000  which  they 
owed  to  the  bank.  The  wly  other  sto^ 
sued  by  file  company  was  issued  and  d^wsit- 
ed  as  collateral  tor  money  borrowed  by  the 
company  on  Its  notes  Indorsed  by  Its  directors. 
The  real  estate  conveyed  to  the  company  by 
Jack  &  Oo.  was  subject  to  a  mortgage  tor  $7,- 
400.  The  company  shortly  after  receiving  the 
conreyance  tnnn  Jack  &  Co..  having  pat  In 
new  machinery,  commenced  the  manufacture 
ot  woolen  goods,  and  continued  snch  manu- 
facturing until  It  ceased  to  do  business.  In 
December,  1886.  It  appears,  by  a  strong  pre- 
ponderance ot  the  testimony,  that  the  business 
was  unprofitable  from  Its  Inception  to  Its 
dose.  The  company  was  unable,  from  lack 
of  means,  during  the  period  In  which  It  was 
engaged  in  business,  to  meet  its  current  ex- 
penses. It  was  obliged  to  give  notes  indorsed 
by  Its  directors  to  pay  insurance  premiums 
and  for  steam  power  and  various  other  cur- 
rent expenses.  It  was  unable  to  pay  even 
the  interest  on  the  mortgage  debt  existing 
upon  Its  plant.  The  defendant  had  advanced 
nearly  $2,300  to  meet  a  pay  roll,  and  to  pay 
overdue  bills  for  stock,  in  order  to  procure  fur- 
ther credit  from  Its  creditors.  On  the  24th  of 
August,  1886.  the  liabilities  of  the  company 
were  $39,741.70,  of  which  about  $30,000  was 
secured  by  the  indorsement  of  the  directors  or 
guarantied  by  them,  and  the  balance  unsecur- 
ed. The  defendant  contends  that  the  assets 
ot  the  company  amounted  to  $45,708.38.  In 
this  estimate  of  assets  several  hundred  dollars 
of  worthless  debts  due  the  company  are  in- 
cluded. The  mill,  machinery,  etc,  are  esti- 
mated at  $39,000,  which  included  the  value  of 
the  plant  at  an  appraisal  when  the  property 
was  purchased  of  Jack  &  Co.  and  paid  for  in 
stock  by  the  company  and  the  original  cost 
of  the  additional  machinery  put  In  by  the 
company.  Nothing  is  deducted  for  deprecia- 
tion in  the  value  of  the  mill  and  machinery 
during  its  use  of  nearly  three  years  by  the 
company. 

That  the  plant  was  of  much  less  value  than 
this  estimate  Is  evidenced  by  the  fact  that  the 
Merchants'  National  Bank,  holding  $10,000  of 
the  company's  notes,  sued  and  attached  upon 
only  $7,000;  the  reason  why  attachments 
were  not  made  on  the  other  $3,000  being,  as 
testified  by  Mr.  Farrlngton,  treasurer  of  the 
company  and  cashier  of  the  bank:  "No  object 
in  bringing  suit.  Nothing  to  attach."  No 
part  of  the  principal  of  the  mortgage  debt  and 
no  Interest  had  been  i>ald  from  November, 
1882.  Proceedings  for  a  foreclosure  of  the 
mortgage  had  been  commenced  by  the  mort- 
gagor, ai-il  Judgment  for  possession  had  been 
recovered  at  the  March  term,  1896,  ot  the  su- 
preme Judicial  court  in  Kennebec  county. 
The  evidence  satisfies  us  that  the  statement 
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in  the  defendants  letter  that  "the  mlU  la  do- 
uig  well"  was  untrue  in  fact  and  fraudulent 
In  law.  The  testimony  dtsdoBes  that  the  mill 
was  not  "doing  well"  at  the  date  of  the  letter* 
and  bad  not  done  well  during  any  portion  of 
the  time  that  It  waff  in  oiwratlon.  The  for- 
tber  statement  that  "all  the  doth  they  make 
ia  sold  at  a  good  fair  profit"  Is  of  the  same 
character.  The  defendant  imdertakea  to  }as- 
tlfy  this  latter  statement  by  testifying  that 
be  expected  to  sell  their  goods  at  a  profit 
This,  If  tme,  would  not  authorise  the  state- 
ment. Bnt  the  basis  of  sncb  expectation  was 
that  if  the  goods  could  be  sold  at  certain 
prices,  and  could  be  manufactured  at  a  certain 
cost,  there  would  be  a  profit.  Unfortunately 
for  the  company,  both  factors  upon  which  the 
hope  was  based  failed  to  materialize. 

Belying  on  the  defendant's  false  and  frand- 
Dlent  statements,  the  plaintiffs  are  oat  of 
pocket  to  the  amount  of  their  unpaid  bills.  The 
defendant,  after  the  final  collapse  of  the  com- 
pany, received  payment  In  foil  for  $2,300, 
which  he  had  advanced  tor  the  otHnpany.  from 
the  proceeds  of  doth  manufactured  from  the 
plalntUts'  WOOL 

The  verdict  is  so  manifestly  against  evi- 
dence that  It  Is  set  a^de,  and  a  new  trial 
granted. 

Motion  nstalned. 


(tt  Uft  M) 

BOWKIDR.FERTILIZmG  00.  v.  SPAULD- 
INO  etal. 

(Supieme  Jndldal  Court  of  Mslne.  June  8, 
189e.) 

TRUSTS— HORTOAOSS—ASSUUPTION  BT  P0R- 
CHASER— AORBBHENT  TO  APPLY  SURPLUS 
TO  PATUENT  OF  OTHER  DEBTS— RIGHTS  OF 
CBEDITOBS. 

1.  TVuBteefl  who  recrive  a  trust  primarily  for 
thdr  own  benefit,  and  secoDdarily  for  other 
creditors,  are  held  to  absolute  good  faith  and 
strict  fldetity  in  the  execution  of  the  trust 

2.  'Sih»  defeudants  took  the  title  to  land  sub- 
ject to  a  mortgage,  which  they  assumed  and 
agreed  to  pay,  and  to  certain  chattels,  to  secure 
themselvea,  and  then  hold  the  balance  for  the 
other  creditors.  They  did  not  pay  the  mortgage, 
but  permitted  a  friend  to  get  an  aasigument  of 
It,  and  then  foreclosed  It  and  gained  absolute  ti- 
tle to  the  land.  Held,  that  such  proceedings 
mnst  be  regarded  as  a  sale  of  the  equity  for 
caih.  to  be  applied  to  their  debt  together  with 
cash  ftom  a  sale  of  the  chattels;  thus  leaving 
a  balance  In  their  hands  subject  to  attachment, 
as  the  trust  was  voluntary,  and  no  other  credit- 
ors had  assented  thereto. 

3.  Held,  on  scire  facias,  that  the  defendants, 
who  were  trustees  in  the  original  suit  are  liable 
to  the  plaintiff. 

(Official.) 

Beport  from  supreme -Judicial  court  Aroo- 
stook conn^. 

This  was  scire  facias  by  the  Bowker  Fer 
tiUzlng  Company  agaloat  William  C.  Spauld- 
ing  and  another,  trustees,  who  did  not  dis- 
close In  the  original  action.  The  plaintiff 
contended  that  the  defendants  in  this  case 
did  not  by  their  disclosures  exonerate  them- 
selvea from,  liability,  and  this  question  was 


submitted  to  the  decUdon  of  ttte  law  dourt  by 
the  parties. 

The  transactions  tKtween  the  parties  were 
evidenced  by  no  writings  except  the  bill  of 
parcels  of  personal  property  and  deed  of 
land  mentioned  in  the  opioion  of  the  coort. 
Judgmoit  for  plaintiff.   

Argued  before  HASKfiLU  WHTTEiaOUSS, 
WISWBLL.  SroOTTT,  and  SAYAOfl;  IJ. 

P.  A.  and  Don  EL  Powers,  tcr  plaintiff. 
Louis  C.  Steams,  for  defendants. 

HASKELL.  J.  Sdre  fades  against  trus- 
tees. Plaintiff's  debtor,  being  Insolvent  and 
about  to  leave  home,  ^conveyed  certain  chat- 
tels to  defendants,  from  which  they  realized 
in  cash  $767.79,  and  also  an  equity  of  re- 
demption by  deed  for  the  expressed  consid- 
eration of  $8,000,  containing  a  dause:  "3ald 
premises  are  hereby  conveyed  subject  to  a 
certain  mortgage  owned  by  the  Union  Mutual 
Life  Insurance  Company,  on  wblcb  the  sum 
of  $1,800,  with  interest  from  November  12, 
1895,  is  now  due  [the  deed  was  dated  March 
3.  1896],  which  mortgage  the  grantees,  their 
heirs  and  assigns,  are  to  assume  and  pay; 
the  said  amount  forming  a  part  of  the  above- 
named  consideration."  Ttie  grantor  owed 
the  grantees,  at  the  date  of  the  deed,  about 
$926.89.  All  the  evidence,  taken  together, 
shows  a  purpose  on  the  part  of  the  debtor 
to  prefer  defendants,  and  then  secure  his  oth- 
er creditors  by  the  trust  he  had  raised  in 
defendants'  hands.  There  seems  to  have 
been  no  fraud  oo  the  debtor's  part  The 
defendants  became  trustees  for  creditors,  and 
were  bound  to  execute  their  trust  according 
to  Its  terms,  with  strict  fidelity.  Any  evasion 
or  attempt  not  to  do  so  would  become  a  fraud 
npon  the  other  creditors.  The  terms  of  their 
trust  required  them  to  pay  the  mortgage, 
and  then  hold  the  chattels  and  land  con- 
veyed to  them  to  secure  themselves  for  their 
original  debt  and  the  amount  paid  to  redeem 
the  mortgage,  and  apply  the  balance  to  other 
creditors.  Did  they  perform  their  trust? 
No.  Spaulding,  one  of  the  trustees,  and 
George  I.  Trlckey  originally  took  the  mort- 
gage, and  afterwards  transferred  It  to  an 
Insurance  company,  and  Indorsed  the  notes, 
waiving  demand  and  notice.  Trustees,  In- 
stead of  paying  the  mortgage  as  they  had 
engaged  to  do,  permitted  Trlckey  to  take 
an  assignment  of  the  mortgage,  and  then, 
by  foreclosure,  gain  title  to  the  farm,  which 
he  did.  To  permit  him  to  hold  this  title 
for  bis  own  benefit  would  be  a  fraud  by 
the  trustees  upon  the  other  creditors,  to 
whom  their  engagement  In  their  deed  to  pay 
the  mortgage  inured.  Bank  t.  St  Olair,  08 
Me.  35.  44  Atl.  12S. 

One  view  only  shows  good  faith,  and  that 
is,  trustees  to  be  held,  by  tlieir  conduct  to 
have  sold  the  equity  In  the  farm  to  Trlckey 
at  a  fair  value  and  for  cash,  which  became 
assets  in  their  hands  In  execution  of  their 
trust,  and  which,  tc^ther  with  cash  received 
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from  the  Bale  of  cbattels  conveyed  to  them, 
should  be  applied  to  the  payment  of  tbelr 
own  debts,  leaving  the  balance  subject  to  at- 
tachment, becanae  the  trust  was  voluntary, 
and  no  creditor  had  become  a  party  thereto, 
so  tbat  his  rights  became  fixed.  Cemetery 
V,  Davis,  76  Me.  289  The  action  Is  scire 
facias,  and  the  idalnt.ff  should  have  Judg- 
ment against  the  trustees  as  defendant!  here- 
in. 

Defendants  defftolted  tot  9286^ 


(S3  Me.  87} 

BUNKEB  V.  BARRON  et  al. 
(Supreme  Judldal  Court  oC  Maine.   Jane  S, 
1890.) 

U0RTaA01i&-FUTURE  ADVANCES— RBCITAUI- 
BOND  FOR  RBGONVSTANCB-BFFECT  ON 
SUBSBQUBNT  FUBOHUEBr-INTBRSST. 

1.  A  mortgage  may  properly  be  made  to  se- 
cure future  advances  in  ad^Ution  to  present  ia- 
debtednees. 

2.  When  the  present  indebtedness  Is  for  money 
hired  upon  the  security  of  a  farm,  other  money, 
snbsequently  hired  by  the  mortgagor  of  the 
mortgagee,  with  which  to  purchase  other  land 
for  the  enlargement  of  the  farm,  may  appropri- 
ately be  covered  by  a  clause  in  the  mortgage 
that  It  shall  secure  **also  ail  other  debts  wnich 
the  mortgagor  may  contract  with  the  mort- 
gagee." 

S.  Where  the  mortgage  consists  of  an  absolute 
deed,  duly  recorded,  and  a  conditional  bond 
tmck  for  recouTeyancc,  which  has  not  been  re- 
corded, an  after-purchaser  is  not  bound  by  a 
provision  in  the  bond  securing  future  advances, 
unless  he  bad  actual  notice  of  the  terms  of  the 
bond  when  his  own  conveyance  was  taken, 

4.  A  promise  to  pay  interest  in  excess  of  0 
per  cenL  per  annum  does  not,  in  this  state,  bind 
the  promisor,  unless  the  agreement  be  hi  writ- 

Parties  to  a  mortgage  cannot,  as  against 
subsequent  parties  in  interest,  stipulate  by  an 
unrecorded  agreement  for  any  terms  not  a  part 
of  the  original  contract. 
(Offldal.) 

Report  from  aopreme  Judicial  court,  Somer- 
set county. 

Bill  in  equity  by  Samut^  Bunker  against 
WllUam  Barron  to  redeem  land  In  Embden, 
Somerset  county.  This  cause  came  on  for 
hearing  on  bill,  answers,  proofs,  master's  re- 
port, '  exceptions  to  the  master's  report,  and 
evidence  before  the  master  as  reported  by 
blm;  the  principal  question  being  to  deter- 
mine the  amount  due  upon  the  mortgage  set 
forth  In  the  plaintiff's  hill.  And,  Important 
questions  of  law  arising  for  consideration, 
the  cause,  with  the  consent  of  the  parties, 
was  reported  to  the  law  court  for  decision, 
to  determine  the  whole  amount  due  upon  the 
mortgage,  and  all  questions  of  costs  between 
the  parties,  and  enter  such  decree  or  decrees 
as  will  be  Ln  accordance  with  the  law  of  the 
case  and  the  equitable  rights  of  the  parties. 

The  principal  facts  set  out  In  the  report  are 
aa  follows:  The  suit  was  originally  brought 
against  William  Barron,  and  entered  at  the 
December  term  of  the  supreme  Judicial  court, 
1887.  At  the  September  term,  1888,  a  master 
was  appointed  to  report  the  amount  due  upon 
the  mortgage. 


Hearings  were  had  In  1890,  and  written 
arguments  were  subsequently  submitted  by 
both  parties  to  the  master,  the  principal  que»- 
tltms  argued  being  the  amount  of  rents  with 
which  the  mortgagee  should  be  charged,  and 
the  amount  of  debt  to  which  he  would  be  en* 
titled  under  the  clause  in  the  condition  of  the 
mortgage  relating  to  future  debts. 

In  July,  1896,  William  Barron  died,  no  re- 
port having  then  been  made  by  the  master. 
But  the  knowledge  of  his  death  did  not  come 
to  the  master,  or  to  the  counsel  of  elthw  par- 
ty, until  near  or  during  the  following  Decran- 
ber  term  of  the  court. 

Just  at  the  cloae  of  the  September  term, 
1805,  the  master,  without  previous  notice  to 
the  parties,  and  without  submitting  to  them 
a  draft  of  his  proposed  report,  filed  his  report. 
The  counsel  for  William  Barron,  not  then  be- 
ing aware  of  his  death,  Immediately  filed  a 
motion  to  have  the  report  recommitted  to  the 
master,  with  instructions  to  report  the  evi- 
dence submitted  to  him  by  the  parties.  The 
counsel  for  the 'plaintiff  not  being  present  at 
the  close  of  the  term,  the  court  directed  the 
motion  to  stand  over  to  December  term  for 
argument  In  the  meantime,  on  October  17th, 
the  master  filed  his  report  of  all  the  evidence 
submitted  to  blm  by  the  parties.  At  the  De- 
cember term  following,  the  death  of  William 
Barron  was  suggested  to  the  court,  and  duly 
entered  of  record,  and  the  plaintiers  counsel 
moved  for  and  obtained  leave  to  summon  in 
Joaiah  Xj.  Holway,  executor  of  WUUam  Bar- 
ron, and  J.  Frank  Barron,  his  son,  to  whom 
he  had  conveyed  the  mortgaged  premises  and 
other  real  estate. 

Upon  motion  of  the  plaintiff's  counsel,  the 
previous  motion  of  the  counsel  for  Wil- 
liam Barron  that  the  report  of  the  master 
Ije  recommitted  with  Instructions  to  return 
with  it  a  report' of  the  evidence  was  over- 
ruled by  the  court  To  this  ruling  exceptions 
were  taken  by  the  counsel  for  William  Bar- 
ron, and  are  considered  In  connection  with 
this  report  of  the  case.:  In  those  exceptions 
are  printed  a  copy  of  the  bill  In  equity,  the 
master's  report,  and  his  report  of  the  evi- 
dence before  him,  Including  the  original  mort- 
gage and  all  the  subsequent  transactions  be- 
tween the  mortgagor  and  mortgagee,  and  the 
subsequent  conveyances  of  the  mortgaged 
property  until  It  came  Into  the  bands  of  Wil- 
liam Barron,  the  original  defendant  And  It 
was  agreed  that  reference  to  these  papers 
may  be  made  by  the  parties.  The  report  of 
the  evidence  In  Bunker  v.  Barron,  79  Me.  62, 
8  Atl.  233,  was  before  the  master  by  agree- 
ment of  the  parties  at  the  hearing,  and  all 
the  evidence  and  documents  In  that  report 
were  made  evidence  for  him.  And  tbat  re- 
port was  referred  to  as  part  of  the  evidence 
before  the  master.  And  It  contained  all  the 
evidence  submitted  by  both  parties  to  the 
master,  with  the  exception  of  the  parol  evi- 
dence taken  by  him  as  to  the  Income  of  the 
land  and  the  repairs  and  taxes.  The  parties 
also  agreed  that  in  determining  the  amount 
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doe  upon  the  morteage  the  report  ot  the  mas- 
ter aB  to  the  value  of  the  rents  and  profits 
ahonld  be  taken  as  It  stood. 

Th6  present  defendants,  Joslah  O.  Holva^, 
executor,  and  J.  Frank  Barron,  grantee,  In 
obedience  to  the  sammons  of  the  court,  duly 
app^red,  and  filed  answers,  and  also  filed 
aceptions  to  the  master's  report  The  evi- 
dence upon  which  both  parties  rely  to  sos- 
taln  their  several  positions  and  contentions 
Is  to  be  found  In  the  master's  report,  his  re- 
port of  the  evidence  before  hhn,  including  the 
report  of  the  evidence  In  Bunker  r.  Barron, 
79  Me.  62,  S  Aa  253,  and  the  decision  of  the 
conrt  In  that  case.  The  foregoing  constitutes 
the  report  of  the  evidence  la  the  presMit 
ease.  Case  remitted  to  single  Justice  tor  tat- 
thw  order  and  proceedings. 

Argued  before  PETERS,  O.  J.,  and  BM- 
BRY.  HASKELL,  WHITEBOTTSB.  STR0X7T, 
and  BAVAQE,  JJ. 

O.  P.  Baker  and  F.  L.  Staples,  for  plaln- 
tifL   D.  D.  Stewart,  for  defendants. 

PBTERS,  C.  J.  On  May  7,  186S,  Mary 
Qnint  and  her  sons,  William  and  Drazey 
Quint,  being  possessed  of  a  farm  in  Embden, 
— 4be  same  real  estate  described  In  the  com- 
plainant's bill,— conveyed  the  property  to 
Joim  S.  Paine  by  warranty  deed,  which  was 
Immediately  duly  recorded.  Lydia  Qulut, 
wife  of  WUlIam,  not  joining  in  the  deed,  aft- 
erwards conveyed  her  dower  interest  to 
Paine,  by  her  deed  duly  recorded,  tor  the 
contideratlon  of  $100. 

On  the  same  day  of  the  conveyance,  and  as 
a  part  of  the  same  transaction,  Paine  gave  the 
Quints  a  bond  for  the  reconveyance  of  the 
property  to  them  upon  their  payment  to  him 
of  the  sum  of  9300,-9100  In  three  years  from 
date,  9100  in  four  years,  and  9100  In  five 
years  from  date,  with  Interest  annually,— 
"and  also  all  other  debts  which  the  said 
Quints  shall  contract  with  the  said  Paine." 
Thi*  bond  was  not  recorded  until  May  26, 
187d.  The  court  has  declared  tills  transac- 
tion to  be  a  mortgage.  Bunker  r.  Barron, 
70  Me.  62.  8  Ati.  263.  The  Quints  gave  no 
notes  for  the  moneys  to  be  paid  by  them  for 
the  reconveyance,  but  on  January  7th  for 
each  of  six  successive  years  afterwards  gave 
Paine  a  note  of  f36  for  the  interest  on  the 
$300  at  12  per  cent  interest  thereon,  said 
notes  themselves  being  on  Interest;  but  never 
a  cent  being  paid  on  either  the  notes  or  the 
bond  to  the  end. 

November  7,  1874.  the  Quints,  having  pur- 
diaaed  another  lot  of  land  called  the  "Bll 
Walker  Lot,"  Iwrowed  9226  more  of  Paine 
to  complete  imyment  on  that  lot  and  gave 
Paine  a  warranty  deed  of  the  lot  as  security 
for  tbe  money  advanced  for  such  purchase. 

But  before  tbe  date  of  this  last  tranBa(> 
tlon,  namely,  September  12,  1874,  William 
Quint  had  mortgaged  the  farm  to  tbe  com- 
plainant for  9400,  the  mortgage  being  at 
once  recorded:  ud  the  complainant,  acquir- 


ing all  the  rights  of  William  and  Drazey 
Quint  Mary  having  in  the  meantime  deceas- 
ed, leaving  William  and  Draxey  her  sole 
heira,  brings  this  bill  to  redeem  the  property 
from  the  Fa4ne  mortgage. 

On  February  1.  1875,  Paine  and  tbe  Quints 
met  for  the  purpose  of  computing  the  Indebt- 
edness to  Paine,  one  Thomas  Gray  having 
been  called  In  to  ascertalD  for  them  the 
amount  due.  In  this  settlement  was  includ- 
ed the  amount  of  the  first  loan,  9300,  wlQi 
interest  compounded  annually  at  12  per  cent; 
the  amount  of  the  second  loan,  9225,  with  12 
per  cent  interest;  also  the  9100  paid  by  Paine 
for  Lydia  Quint's  right  of  dower  in  tbe  farm, 
together  with  the  six  notes  of  930  each;  12 
per  cent  being  computed  and  compounded 
annually  on  all  the  Items  without  exception. 
The  result  was  that  William  Quint  gave  Paine 
a  new  note  for  9872.34,  and  took  a  new  bond 
to  himself,  covering  tbe  home  farm  and  the 
premises  purchased  of  Walker. 

Mr.  James  O.  Bradbury  was  appointed  mas- 
ter to  ascertain  the  amount  to  be  paid  for  re- 
demption, and,  as  Paine  took  possession  ot 
the  home  farm  In  the  spring  of  1878,  It  be- 
came necessary  to  ascertain  the  rents  and 
profits  of  the  place  annually,  and  to  apply 
them  In  settlement  of  the  principal.  In  this 
way  the  master  allowed  simple  Interest  on 
the  first  principal,— the  9300.— and  also  on  tbe 
9100  paid  for  the  release  of  the  dower,  no 
one  objecting  to  the  allowance  of  the  latter 
item;  and  the  result  of  his  figures  brought 
Paine  Indebted  to  the  farm  In  a  net  balance 
of  932.70  at  the  end  of  the  year  1898.  And 
so  the  master  finds  there  was  nottiing  due  on 
the  debt  sectired  by  the  mortgage,  but  that  it 
had  been  overpaid  In  the  above  sum  ot  932.- 
70.  This  result  allows  simple  Interest  annu* 
ally  on  all  prlndpaL 

The  master's  report  correctly  dIsallowB  any- 
thing more  than  simple  interest  The  small 
notes  were  without  consideration,  so  far  as 
double  interest  was  concerned;  and  simple 
interest  was  received,  which  was  all  the  con- 
tract called  for.  The  law  of  usury  was  In 
force  when  the  contract  was  made,  and  the 
law  of  to-day,  even.  Is  tliat  only  6  per  cent 
is  recoverable  unless  It  Is  agreed  in  writing 
to  pay  more.  Counsel  for  the  defense  cites 
this  phrase  for  Parkhurst  v.  Onmmlngs,  66 
Mfc  160:  "He  may  take  a  note  when  the 
Interest  becomes  due,  and  the  mortgage  may 
be  a  security  for  such  note."  In  that  case  the 
note  called  for  Interest  annually,  and  the  new 
note  covered  6  per  cent  Interest,  while  these 
notes  covered  12.  The  court  further  says  In 
that  case:  "Bat  after  the  principal  becomes 
due,  annual  interest  cannot  be  recovered  In  a 
separate  suit."  Several  of  these  small  notes 
were  given  after  the  principal  was  due. 

But  a  conclusive  answer  to  the  recovery  In 
fuU  of  these  small  notes  Is  the  principle  that 
"parties  to  a  mortgage  cannot  as  against  sub- 
sequent parties  In  interest,  stipulate  by  an 
nnxecorded  agreement  for  a  higher  rate  of 
Interest  than  that  provided  in^the  mortgage 
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u  leoorded;  nor  ma  tb^  Incorponte  Into 
tbe  mortgage  aaj  iddlttonal  indebteOnesa." 
Jonea,  Mortg.  |  8S1.  Paine  cannot  Inqraie 
terms  and  cmdttlonB  upon  tbe  second  mort- 
gage btdd^  which  were  not  properly  a  part 
of  tbe  contract  between  blm  and  the  Quints. 

The  maater  rejected  the  claim  of  Paine  to 
xeoorer  nnder  bit  mortsage  the  som  of  9226. 
advanced  for  paymoit  of  the  Walker  place. 
We  are  not  onrselTes  tree  of  doubt  on  the 
point,  tiiongh  we  Incline  In  favor  of  Its  al- 
lowance. Tbe  objection  to  its  allowance  la 
that  It  la  an  Independent  transaction,  and  not 
natoraUy  a  part  of  the  first  mortgage.  Tbe 
words  in  the  bond  providing  tor  the  securltj 
of  furtbo'  advances  ace,  "And  also  all  other 
debts  which  ttie  Quints  shall  contract  with 
the  said  Paine."  The  Quints'  got  Paine  to 
pay  this  sunt,  and  about  three  months  after- 
Wiirds  induded  the  sum  In  a  general  note  of 
William  Quint  It  was  for  the  porduse  of 
a  wood  lot  to  Biqtply  th»  farm,  as  te  some- 
where stated;  and  ftom  Indlcatlona,  without 
any  direct  statement,  1^  we  should  judge, 
adjoining  or  near  to  the  farm.  This  lot  alone 
would  no^  presumaUy,  be  worth  relatively 
so  nmch  when  separated  fnm  the  ownership 
of  the  farm. 

It  la  contended  fliat  this  was  a  separate  and 
distinct  transaction  between  the  parties,  be* 
cause  Paine  took  an  absolute  title  to  the  lot 
toy  a  warranty  deed  from  tbe  Quints.  That 
cannot  be  a  conclusive  fact  Paine  seemed 
to  have  his  money  secured  by  all  the  posaltde 
properties. 

^nie  more  important  priHWSltion  of  the 
wh(^  case  Is  whether  the  complainant  when 
he  took  his  mortgage,  September  12,  1874, 
had  at  tba  time  notice  of  Palne*a  toaad  to  the 
Quints,  and  the  terms  of  it;  for.  If  be  did 
not  Uie  bond  not  being  at  tbe  time  rec<»ded, 
there  mnild  be  no  notice  on  tlie  record  that 
the  transaction  was  a  mortgage  to  secure  pres- 
ent and  also  future  advances.  It  Is  well  set- 
tled that  the  record  must  disclose  Oie  fact 
Jones,  Mortg.  |  364.  We  are,  however,  as- 
suming that  actual  notice  la  eqnlralent  to  a 
disclosure  by  record. 

The  evidence  on  notice  la  within  a  brl«C 
compass.  The  complainant  had  possession  of 
both  bonds,— tbe  one  dated  May  7, 186B,  made 
before  tbe  mortgage  to  himself;  and  the  one 
dated  February  1, 1876,  made  five  months  aft- 
er his  mortgage,-rthe  complainant  ptocorlng 
both  bonds  to  be  recorded  May  20,  1B76. .  He 
says  be  got  both  <tf  Quint  bat  does  not  know 
when;  nw  does  Quint  remember  when  he  de- 
livered than  to  him.  Tbe  complainant  could 
not  have  received  both  bonds  before  takli^ 
his  own  mortgage,  because  the  second  one 
waa  not  in  existence  until  afterwards.  And 
the  case,  on  this  material  point  hinges  right 
here.  Unless  the  complainant  had  seen  or 
Knew  of  the  bond,  why  should  he  have  taken 
a  morti^ige  of  the  farm  In  September,  1874, 
when  the  lecotds  disdosed  that  tbe  absolute 


title  bad  stood  hi  Paine  since  18087  Andtbls 
presumption  Is  strengtiiened  by  tbe  fact  that 
the  bond  was  in  tbe  complainant's  possession 
at  a  later.  If  not  an  eariler,  date  than  hi* 
own  mortgage. 

nioagh  the  mortgage  to  the  defendant  calls 
only  for  optional,  and  not  obligatory,  -fature 
advances,  atlU  tbe  IntarenJng  mortgage  to 
the  oomidatnant  Is  only  constructive  notice 
of  an  intended  termination  ot  fbe  right  of  the 
defendant  and  such  notice  Is  not  enough,  as 
It  must  be  direct  and  personal.  Such  seems 
to  be  the  prevailing  doctrine  ot  the  aiUhori- 
tles,  though  there  are  cogent  and  finely-rea- 
soned cases  in  some  of  the  leading  courts  to 
the  contrary,  Jones,  Mortg,  1 872,  and  cases. 

Some  technical  points  have  been  empha- 
dsed  in  the  argumenta,  but  none  of  them 
seem  to  be  now  m&terlaL  There  was  a  loud 
call  for  the  production  of  the  evidence  ex- 
hibited before  the  mast^,  and  that  waa  sent, 
in.  It  Is  now  agreed  In  the  report  that  **in< 
determining  the  amount  due  upon  the  mort- 
gage the  report  of  the  master  ss  to  the  value 
of  the  rents  and  profits  la  to  be  taken  aa  It 
stands.*'  His  report  ther^we.  Is  to  be  ac- 
cepted and  acted  on  hi  all  respects  as  correct 
excepting  where  we  have  determined  npon  a 
departure  fkom  it  hi  this  opinion.  Objections 
have  been  urged  against  the  master's  report^ 
in  mattm  mer^  of  fwm.  which- are  no  long-" 
er  worth  consideration,  as  every  eesentlaL 
question  broacbed  on  either  side  has  been 
fnlly  considered  by  the  court 

The  conclusion,  therefore.  Is  that  a  new 
marshaling  of  the  figures  must  be  made  be- 
fore a  final  result  can  be  reached,  and  for 
that  purpose  the  case  must  be  referred  again 
to  the  irid  or  to  a  new  mastu.  Such  master 
will  allow  the  defendant  tbe  Item  of  $2^. 
and  interest  thereon  at  the  rate  of  12  pw  cut 
(agreed  by  Qulnto)  trcHn  November  7,  1874» 
the  date  when  the  money  was  advanced  1^ 
Palnft  Against  this  Item  there  will  be  cal- 
culated ^2.70,  the  balance  found  due  the 
farm  fbr  balance  al  rente  and  iwoflta  over 
principal  received  by  Paine  at  end  of  tbe 
year  1803;  and  also  further  deductions  will 
be  allowed  tor  such  rents  and  profits  as  have 
been  received  from  that  date  (1893)  down  to- 
the  date  of  the  final  findings  by  tbe  master; 
and  also  further  charge  against  th^  defend- 
ant will  be  reckoned  for  the  reastmable  rents 
and  proflta  enjoyed  by  tbe  defendant  of  the 
"Walker  Lot"  so  called,  for  such  time  aa  he 
has  been  in  possesslcm.  of  that  lot;  and.  If  a 
redemption  is  decreed  from  the  mortgage  in 
salt,  the  defendant  will  be  reqnired  to  assijpi 
to  the  complainant  his  tiUe  to  tbe  Walker  lot, 
so  that  the  comirtalnant  may  have  a  lioi 
thereon  fbr  the  amount  he  may  be  required  to 
advance  thereon;  and  no  final  decree  will  be 
filed  in  the  case  until  the  facta  and  results  are 
finally  found  as  are  hidlcated  tai  this  opinion. 

Oase  remitted  to  a  single  justice  for  further 
order  and  proceedings  before  him. 
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(93  Me.  ») 

RACKIilFF  T.  INHABITANTS  OF  GEBHN- 
BnSH. 

(Saprrane  Jadicial  Court  of  Maine.  June 

1889.) 

STATUTES— PAUPERS-BURIAL.  OF  DISCHAR- 
aiBD  SOLDIBRS— DUTY  OF  UUNICIPALITT— 
A8SUUPSIT  TO  RBCOVBR  BURIAL  BXFBNSBS. 

1.  Wbeoever  a  itatate  gives  a  ristit,  the  party 
■hall  by  coQseqQeDce  have  an  actitm  to  recover 
it.  althoiigli  tne  atatate  pnacribef  no  spedfle 
remedT. 

2.  ChapKr  S3  of  the  Public  Laws  of  1S87  pro- 
Tides  that  whenevw  any  pereoa  who  served  in 
the  army,  nary,  or  marine  corps  of  the  Unit- 
ed States  daring  the  Bebdlioo,  and  was  lawful- 
ly discharged  therefrom,  shall  die,  being  at  the 
time  of  his  death  a  resident  of  this  state  and  be- 
ing in  destitute  drcumstonces,  the  state  shall 
pay  the  necessary  npensea  of  his  burial,  not  ez- 
eeedtaig  986;  and  that  the  municipal  officers  of 
the  dty  or  town  in  which  such  deceased  had  bin 
residence  at  the  time  of  his  death  shall  pa^  the 
expenses  of  bis  burial;  and  that,  upon  satisfac- 
tory proof,  the  state  shall  refund  said  town  or 

tbe  amoant  so  paid.  The  plaintlfF,  an  under- 
taker, provided  a  casket  and  robe  of  the  value 
of  924  for  the  bntial  of  such  deceased  soldier, 
which  the  municipal  officers  of  the  defeodant 
town,  in  which  the  deceased  bad  his  residence 
at  tbe  time  of  his  death,  refused  to  pay.  Held: 

(1)  That  the  statute  does  not  require  that  such 
bnrial  shall  be  provided,  or  that  the  expenses  of 
auch  bnrial  shaU  be  aathortsed,  by  the  monidpal 
officers. 

(2)  That  it  is  the  duty  of  the  municipal  officers 
to  pay  such  burial  expenses  from  tbe  fonds  of 
the  town. 

(8>  That,  apon  a  refusal  of  the  mnaldpal  offl- 
cera  to  pay  auch  expenses,  they  may  be  recover- 
ed of  the  town  In  an  action  of  ossnmpsit. 

(Official.) 

Bepcrt  from  laprcme  JndJdal  court,  Penob- 
scot cotmty. 

Actkm  by  Charles  B.  BacUIfl  against  tbe 
Inhabitants  of  Oreenbush.  Judgment  Cor 
plaintiff. 

Argued  before  PBTBB8.  a  J.,  and  BM* 
BBT,  BASKBLL,  WHITBBOUSB,  STBOUT, 
and  FOGLER,  J  J. 

Clarence  Scott  and  Hugo  Clark,  for  plain- 
tiff. F.  H.  Appleton  and  H.  B.  Chaplin,  for 
defendant 

FOGLBR,  J.  Pnb.  Laws  1887,  e.  83.  !  1, 
proTldes  that  whenever  any  parson  vho 
served  in  the  army,  navy,  or  marine  corps  of 
■the  United  States  during  the  Rebellion,  and 
was  honorably  discharged  therefi'om,  shall 
die,  being  at  the  time  of  bis  death  a  resi- 
dent of  this  state,  and  being  In  destitute  dr- 
cumstancee,  the  state  shall  pay  the  nepessary 
expenses  of  his  burial,  not  exceeding  935,  and 
tbe  burial  shall  be  In  some  cemetery  not  used 
exduslvely  for  the  burial  of  pauper  dead. 
Section  2  of  tbe  same  chapter  provides  that 
the  municipal  officers  of  cities  and  towns  In 
which  such  deceased  has  his  residence  at  the 
time  of  his  death  shall  pay  the  expenses  of 
his  burial,  and,  upon  satisfactory  proof  by 
8DCb  town  or  dty  to  the  governor  and  coun- 
cil of  the  fact  of  such  death  and  payment, 
the  governor  shall  anthorlze  the  state  treas- 
crer  to  refund  said  dty  or  town  the  amount 
so  paid. 


Andrew  Oakee,  who.  It  Is  admitted,  served 
In  the  army  of  the  United  States  during  the 
RebeUlon,  and  waa  honorably  discharged 
therefrom,  died  on  the  30th  day  of  Novem- 
ber, 1890,  in  Greenbush,  In  which  town  he 
had  his  resldttice  at  the  time  of  his  death. 
The  tesUmony  proves  that  he  died  In  desti- 
tute drcnmatancesL  He  had  been  a  sick  man 
and  unable  to  p^orm  labor  for  seVerai 
yean.  HI*  tmly  property  was  a  parcel  of 
real  estate  which  vras  mortgaged  to  Its  full 
ralue,  or  more,  to  secure  the  payment  of  his 
attending  physidan.  The  plaintiff,  an  under- 
taker residing  in  Old  Town,  furnished,  at  tbe 
request  of  one  John  O.  Hindley,  s  brother- 
in-law  of  Cakes,  for  the  burial  of  Oakes.  a 
casket,  the  price  of  which  was  922,  and  a 
robe,  the  price  of  which  was  92.  At  tbe 
time  of  ordering  the  caAet  and  robe,  Hlnck- 
Informed  the  plaintiff  that  "ttie  state  al- 
lowed thhiy-flve  dollars  for  bmial  money, 
and  It  came  through  the  town;  the  town  paid 
it,  and  drawed  It  back.*  Oakes  was  burled 
in  tbe  casket  and  robe  fn  a,  general  burying 
ground  In  the  town  of  Oreenbush.  When  the 
casket  and  robe  were  d^vered,  tbe  plain- 
tiff gave  Hinckley  a  bill  of  thnn,  and  subse- 
quently Hinckley  presented  the  bill  to  the 
municipal  officers  of  tbe  town  of  Oreenbush, 
who  refused  payment,  saying,  "Why  didn't 
you  come  and  tell  us  that  he  was  dead,  so  we 
could  go  and  bury  him?"  and,  further,  that 
they  did  not  know  that  the  state  furnished 
any  money  to  pay  It,  and  they  were  not  going 
to  pay  It  out  of  th^  own  pockets.  The 
plaintiff  brings  this  suit  to  recover  payment 
for  tbe  casket  and  robe.  Is  the  action  moln- 
tomableT  We  think  It  Is. 

It  Is  true,  as  a  general  rule,  that  no  man 
can  make  himself,  by  his  own  act,  a  creditor 
of  a  town.  The  rule  obtains  In  all  cases 
where  the  statute  Imposes  upon  the  officers  of 
a  town  the  performance  ot  some  duty,— the 
doing  of  some  act,— as  In  cases  of  fumisliing 
pauper  supplier  of  pauper  burials,  the  repair 
of  bigbways,  or  In  case  of  contagious  diseases, 
etc.  In  such  cases  no  person,  other  than  the 
proper  officers  of  the  town,  can  perform  such 
duties  or  do  such  acts  at  the  expense  of  the 
town.  Thus,  a  town  Is  required  by  law  to 
furnish  rdief,  through  Its  overseers  of  the 
poor,  to  any  person  found  within  Its  limits 
destitute  and  In  need  of  relief;  but,  in  the 
absence  of  any  statute  authc^zlng  It,  no  other 
p«w)n  can  furnish  relief,  however  u^nt  the 
necessity  may  be,  on  the  credit  and  at  tbe  ex- 
pense of  the  town.  But  in  the  case  at  bar  the 
statute  does  not  require  or  authorize  either 
tbe  town  or  Its  officers  to  take  charge  of  or 
provide  a  burial  for  the  deceased  soldier,  nor 
Is  It  required  that  the  expenses  of  the  burial 
shall  be  authorized  the  municipal  officers, 
or  by  any  officer  representing  either  the  town 
or  the  state.  The  state  undertakes,  through 
the  Instmmeutallty  of  the  town,  to  "pay"  the 
burial  expenses  of  the  soldier.  The  municipal 
officers  are  required  to  perform  no  duty,  to 
do  no  act  In  tbe  matter  of  tbe  burial,  but  are 
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tfmply  required  to  "pay"  the  burial  expeoBea;  [ 
and  the  stfite,  '*npon  satisfactory  proof  by 
such  town  or  city  •  •  *  o(  the  fact  <rf 
nich  death  and  payment,"  undertakes  to  re* 
fund  Bald  town  or  city  the  avoonnt  bo  paid. 
The  obvious  Intention  of  the  statute  Is  that 
the  town  shail  pay  the  expenses  of  burial  to 
whomsoeTer  shall  Incur  them.  The  case  ts 
somewhat. analogous  to  the  payment  of  the 
expenses  of  the  burial  of  any  deceased  pemm 
by  any  proper  person.  In  which  this  court  has 
held  that  such  expenses,  so  Incurred,  are  a 
proper  charge  against  the  estate  of  the  de- 
ceased, though  no  one  Is  authorized  to  bind 
the  estate.  Phillips  t.  PhUUps,  87  BI&  S24, 
82  AU.  863;  Fogg  T.  Holbrook,  88  Me.  169^ 
88  Aa7d2. 

In  the  case  last  (dted  the  conrt  says:  "The 
services  mnst  be  rendered.  .It  Is  better  that 
those  things  should  be  done  upon  the  credit 
of  the  estate  thsn  that  tiiere  should  be  hesi- 
tation and  hiqniry  as  to  who  Is  UaUe  to  pay.** 

This  construction  of  the  act  Is  In  accord 
with  ttie  manifest  intention  of  the  legislature, 
which  was  that  no  honorably  discharged  sol- 
dier who  had  served  Us  country  during  the 
war  of  the  BebelUon  Aould,  at  his  death,  fill 
a  palmer's  grave;  and  that  th«e  should  not 
be  even  the  semUance  of  a  pauper  burial,  as 
would  be  the  case  If  the  mnniclpal  offlcen, 
wlio^  in  towns,  axe  usually  oversens  of  the 
poor,  were  required  to  provide  for  tiie  burial. 
If  the  municipal  t^cers  are,  under  the  act  in. 
question,  in  the  first  Instance^  to  provide  or 
autborlae  the  esqmues  of  audi  soldier's  burial, 
they  can  only  do  so  upon  proof  of  his  services 
and  his  honorable  discharge.  The  obtaining 
of  such  pro(tf  may  require  days  or  weeks, 
eqtedaUy  when  the  deceased  served  In  thB 
navy  or  marine  corps,  or  in  the  army  In  a 
regiment  of  another  state.  Oonld  it  have  been 
the  Intention  ot  the  leglslatuie  that,  In  sudi 
case,  the  soldier  should  remain  nnbmied  dnr^ 
Ing  the  time  required  for  obtaining  sndi 
proof? 

When  a  bin  for  such  burial  escpenses  Is  pre- 
sented to  the  muiUclpal  offlcers  of  a  town, 
they  then  have  ample  oppcfftunlty  to  Investi- 
gate and  determine  whether  they  come  within 
the  purview  of  tiie  statute.  If  pt^rment  Is  re- 
fused, igrtiat  Is  the  remedy  of  the  pari;  who 
provided  the  burial?  He  has  none  against 
the  state,  for  the  state  authorities  are  require 
ed  to  refund  to  the  town.  He  has  none 
against  the  muntelpal  officers,  who  lutve  no 
remedy  against  the  state.  His  Taaedy,  If  he 
has  any,— and  It  Is  not  to  be  presumed  that  he 
Is  without  remedy,— can  only  be  by  a  suit 
against  the  town,  in  which  the  qtwstlon  of  the 
soldier's  service  and  ot  his  honorable  dis- 
charge and  of  his  destitute  circumstances  at 
the  time  of  his  death  can  be  determined. 

In  the  case  at  bar  the  defoidant  town 
does  not  deny  that  the  soldier  werved  In  the 
army  of  the  United  States  during  tiie  wsr 
of  the  BebdUon,  or  that  he  was  honorably 
discharged  therefrom,  or  that  he  died  In 
destitute  drcumstanees,  but  all  these  essen- 


[  tial  facts  are  admitted  or  proved.  The  de- 
fense is  technically  that  the  town  is  not  lia- 
ble because  it  says  that  the  burial  should 
have  been  provided  or  authorised  by  the  mu- 
nicipal ofiQcers  to  enable  the  plaintiff  to  re- 
cover against  the  town. 

The  defense  says^  further,  that  no  action 
wlU  He  against  the  town  for  such  burial  ex- 
penses because  by  the  statute  no  right  of 
action  is  given  against  the  town.  It  Is  true 
that  the  statute  prescribes  no  specific  rem- 
edy. It  Is  a  fiuniiiar  maxim  that,  "whenever 
a  statute  gives  a  right,  the  party  shall,  by 
consequence,  have  an  action  to  recover  It." 
Steams  v.  Ballroad  Co.,  46  Me.  116.  **It  la 
a  vain  thing,"  says  the  court  In  the  case 
above  dted,  "to  Imagine  a  right  without  a 
remedy,  for  want  of  right  and  want  of  remedy 
are  red^ncal."  In  Farwell  v.  Rockland,  62 
Me.  296,  It  was  held  that  an  action  ot  as- 
sumpsit was  maintainable  against  the  dty 
of  Rockland  by  tiie  Judge  of  the  police  court 
of  tiiat  dty  for  his  salary,  Uiough  he  had  no 
contract  wltii  the  dty  and  ao  right  of  action 
was  given  by  statute.  The  conrt  say,  quir- 
ing from  People  v.  BCayor,  etc,  of  New  To^ 
23  Wend.  685,  "an  action  on  the  case  or  as- 
sumpsit will  lie  for  nctflect  ot  corporate  dnty." 

It  cannot  be  presumed  that  the  statute  In 
question  Imposes  upon  the  munldpal  offlcers 
the  duty  of  personally  p^hig  the  burial  ex- 
penses ot  the  deceased  soldier,  aax  that  the 
plaintiff's  remedy,  ff  any  he  has^  Is  against 
such  officer. 

A  statute  mnst  be  construed  as  a  whole, 
and  the  constroction  ought  to  be  such  as  may 
best  answer  the  intention  ot  the  legislature. 
Sucb  Intention  is  to  be  soufl^t  an  examina- 
tion and  consideration  of  all  tts  parts,  and 
not  from  any  particular  word  or  phrase  that 
may  be  contained  In  It  This  Is  tiie  guiding 
star  In  the  construction  ot  any  statute.  Such 
a  construction  must  prevail  as  wlU  form  a 
consistoit  and  hamumlous  whole.  Berry  v. 
dary.  77  Me.  482, 1  AtL  860;  Smith  Chase, 
71  Me.  164;  Lyon  r.  Lyon,  88  Me.  883^  81 
AU.  180. 

It  Is  true  that  the  statute  makes  It  the  duty 
of  the  municipal  officers  to  pay  the  burial  ex- 
penses In  a  case  like  that  at  bar,  but  tt  also 
provides  that  the  state  shall  refund,  not  to 
the  munldpal  officers,  but  to  the  town, 
the  amount  ao  paid.  The  legislature  should 
not  be  held  to  the  absurdity  of  requiring  a 
payment  by  the  municipal  officers.  In  tiidr 
hidivldnsl  capadty,  and  a  refunding  to  the 
town  of  the  amount  so  paid.  Hho  word  "ro 
tnnd**  Implies  a  payment  to  the  town  (tf 
money  ^evlonsly  jwld  by  tba  town.  The 
obvious  meaning  of  the  statute,  In  Uils  re- 
spect, is  that  such  burial  expenses  shaU  be 
paid  by  the  munldpal  officers,  not  in  their 
Indlvidnal  capadty,  but  tnm  tlw  funds  of  the 
town,  at  tlw  charge  of  the  town,  to  be  re- 
funded to  the  town  by  the  state. 

The  defendant's  coonsel  wntended,  further, 
that  the  munldpal  i^eers  are  no^  In  reqtect 
to  the  statute,  ogenta  of  theb:  town,  and  that. 
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tberefore,  the  town  is  not  bound  by  ttielr  acti 

or  .their  failure  to  act 

Assoznlng  this  to  be  correct,  the  plain  tiff- 
does  not  seek  to  recover  by  virtue  of  any  con- 
tract with,  or  through  any  act  of,  the  munic- 
ipal officers.  He  sues  to  recover  under  and 
by  virtue  of  a  liability  which  the  law  has  im- 
posed upon  the  town.  It  is  true  that  the  leg- 
islature has  designated  the  officers  of  thirtown 
whose  duty  It  is  to  see  that  the  burial  ex- 
penses shall  be  paid.  It  has  done  the  same 
In  other  Instances.  In  the  case  of  state  pau- 
pers, the  statute  makes  It  the  duty  of  overseers 
of  the  poor  of  towns  to  furnish  relief  to  such 
paupers,  the  extwnses  so  Incurred  to  be  re- 
imbursed to  the  town  by  the  state.  Will  It 
be  contended  that  tbe  overseers  of  the  poor 
In  the  relief  of  state  paupers  are  not  acting 
In  behalf  of  their  town,  and  that  no  liability 
attaches  to  the  town  for  the  relief  furnished? 
If  it  be  true,  as  argued  by  the  defendant's 
counsel,  that  the  municipal  officers  were  not 
the  agents  of  the  town  in  the  transaction,  tbe 
town,  by  their  refusal  to  pay,  cannot  be  ab- 
solved from  the  liability  wblch  the  statute  liaa 
Imposed  upon  it 

We  are  of  opInlMi  that  the  duty  of  payltsg 
a  Sf^dler's  burial  expenses  In  a  case  within 
the  terms  of  the  statute  is  upon  the  town, 
and  that  the  plaintiff,  having  furnished  a 
casket  and  robe  t(jr  the  burial  of  tbe  soldier, 
Oakes,  can  recover  therefor  against  the  de- 
fendant town. 

Judgment  for  plalntlfr  for  |24,  with  Inter- 
est from  date  of  writ 

Defendant  defaulted. 


(M  Me.  1S4} 

6B0BGK  T.  WASBINQTON  OOUNTT  B.  CO. 
OBapreme  Judicial  Oourt  of  Maine.    July  22, 
1890.) 

HASTER  AND  8BRVANT— LABORBR  FOR  RAIL- 
ROAD CONTRACTOR  —  WAOBS  —  ACTION 
AGAINST  RAILROAD  COMFANT--TIHE  OF 
NOTICE  OF  NONPAYMENT. 

1.  The  Statute  (Rev.  St.  c.  51,  8  141),  aathorlc- 
ing  laborers  employed  by  contractors  Id  build- 
ing a  railroad  to  maintaia  an  actioD  agaiaat  the 
railroad  companj'  for .  unpaid  wages,  iacludea 
laborers  emplored  by  labwntractora. 

2.  Though  soch  labwers  are  to  be  paid  month- 
ly by  the  cootractcws  employing  them,  thev  are 
not  required  by  the  statute  to  notify  the  rauroad 
company  oC  uie  nonpayment  of  each  month's 
WBRes  within  20  days  after  the  end  of  tlie 
month.  It  is  sufficient  if  the  notice  be  given 
within  20  days  after  the  completion  of  thm  la- 
bor under  their  employment 

(Official.) 

Agreed  statement  from  supreme  Judicial 
coart.  Washington  county. 

Action  by  John  G^eorge  against  the  Waah- 
tngton  County  Ballioad  Company,  Judgment 
for  plaintiff. 

The  parties  agreed  to  the  following  facts: 
Tbe  plaintiff  was  a  laborer  on  the  defend- 
ant's railroad,  working  under  the  firm  of  Hil- 
ton Sc  Watson,  who  were  subcontractors  under 
B.  J.  CoUey  A  Co.,  who  were  subcontractors 
wder  WllUam  B.  Eeneflck,  who  was  a  sub- 


contractor under  the  J.  P.  McDonald  Com- 
pany, who  were  contractors  with  this  defend- 
ant- He  worked  continuously  tot  the  same 
subcontractors  during  June,  July,  August  and 
September,  1896.  July  27th  he  received  a  thne 
check  showing  $6S  as  due  him  for  his  June 
labor.  For  the  work  done  In  July  and  Au- 
gust he  received  his  pay  in  the  usual  and 
regular  way.  For  the  work  done  In  Septem- 
ber he  received  a  time  check  for  $45.75. 

He  has  not  been  paid  for  either  hia  June 
or  September  labor.  Within  20  days  of  his 
stopping  labor  on  the  railroad  be  gave  notice 
to  the  defendants,  and  suit  was  commenced 
within  6  months  thereafter. 

Argued  before  PETERS,  O.  J.,  and  EMB- 
BY,  HASKELL.  WISWELU  8ATAGB,  and 
FOOLER,  JJ. 

B.  O.  Byder,  fw  [daintlff.  W.  B.  Fattan- 
gall,  for  defendant 

BMEBT.  J.  This  acUon  is  based  (m  Btn. 
St  c.  fil,  1 141,  wblch  is  as  foUows: 

"Sec.  141.  B^very  railroad  company,  In 
making  contracts  for  the  building  of  its  road, 
shall  require  sufficient  security  from  the  con- 
tractors for  the  payment  ot  all  labor  there- 
after performed  In  constructing  the  road  by 
persons  in  their  employment;  and  such  com- 
pany Is  liable  to  the  laborers  employed,  for 
labor  actually  performed  on  the  road,  If  tbey, 
within  twenty  days  after  the  completion  of 
such  labor.  In  writing,  notify  Its  treasurer  that 
t^iey  have  not  been  paid  by  the  contractors. 
But  such  liability  terminates  unless  the  labor- 
er commences  an  action  against  the  company, 
within  six  months  alter  giving  such  notice." 

1.  The  defendant  company  contends  that 
the  plaintiff  Is  not  within  the  statute,  because, 
though  a  laborer  on  the  railroad  In  the  work 
of  Its  construction,  be  was  not  in  the  direct 
employment  of  the  firm  or  company  with 
which  tbe  lailroad  made  Its  contract  hut  was 
In  the  employment  of  a  subcontractor  once  or 
twice  removed.  We  have  no  doubt  however, 
that  the  plaintiff  is  plainly  within  the  spirit 
of  the  statute.  We  said  in  Rogers  v.  Ball- 
road  Co.,  85  Me.  373,  27  AU.  257,  that  the 
statute  was  plainly  intended  for  the  benefit  ot 
laborers.  We  now  say,  with  the  court  of 
Massachusetts  construing  a  similar  statute, 
that  tbe  design  of  the  statute  was  to  give  to 
the  laborer, a  right  of  action,  not  only  against 
the  contractor  who  employed  him,  but  also 
against  the  owners  of  the  railroad  whose 
structure  received  an  added  value  from  the 
labor  furnished  (Hart  v.  Railroad,  121  Maar. 
511);  also  with  the  court  of  appeals  of  New 
York,  that  It  seems  clear  that  the  legislaturi: 
intended  to  make  provision  for  all  laborers 
who  should  perform  work  in  constructing  the 
road  for  any  contractor,  whether  sucb  con- 
tractor entered  Into  a  contract  Immediately 
with  the  railroad  company  or  with  one  who 
had  thus  contracted  with  that  company  (Kent 
V.  Railroad  Co.,  12  N.  Y.  632).  Any  other 
interpretation  wonld  nullify  the  statntH,  It 
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Is  common  knowledge  that  contracts  for  build- 
ing raUrOiids  are  nearly  always  taken  fn  tbe 
first  Instance  by  construction  companies  or 
sjmdlcates,  who  then  let  out  the  entire  work 
In  various  divisions  to  subcontractors,  with- 
out themselves  directly  employing  any  labor- 
ers. The  most  if  not  all  the  work  of  building 
the  railroad  la  thus  done  by  laborers  directly 
employed  by  subcontractors.  If  these  should 
be  excluded  from  the  statute  by  Interpreta- 
tion, its  evident  purpose  would  be  defeated. 

2.  The  defendant  company  further  contends 
that  the  plaintiff  should  have  given  the  stat- 
ute notice  within  20  days  from  the  end  of  each 
month,  In  order  to  recover  of  the  railroad  com- 
pany his  unpaid  wages  for  that  month,  and 
hence  cannot  recover  his  wages  for  Jane. 
The  statute,  however,  only  requires  him  to 
give  one  notice,  and  that  within  20  days  after 
the  completion  of  the  labor.  This  plaintiff 
worked  continuously  on  the  railroad  during 
June,  July,  August,  and  September,  under  the 
same  subcontractor.  He  gave  the  notice 
within  20  days  after  the  completion  ot  those 
4  months.  This  was  sufficient  The  statute 
makes  no  requirement  of  any  notice  at  stated 
times  during  the  progress  of  the  laboring. 
The  notice  given  seasonably  at  the  end  re- 
lates back  and  covers  all  unpaid  wages  ac- 
crued since  the  beginning  of  the  contmoous 
employment.  The  unpaid  wages  in  tbli  case 
amonnt  to  VllO.re. 

Judgment  for  ttie  plaintiff, 

(»  U«.  UO) 

PLBHma  T.  SATAHDIN  PULP  ft  PAPBR 
CO. 

(Snpreme  Jndldal  Court  of  Maine.    June  12, 

ism.) 

ADVBRSB  POaSVSSION— S1TPFICIDNCT  OF  POS- 
SESSION—VOID TAX  DBBD8-CO-TENANT8. 

1.  One  who,  under  a  claim  of  sole  ownership 
of  a  lot  of  wild  land,  has  for  over  20  years  made 
partial  clearings  on  portions  of  the  lot.  but 
whose  occupation  has  been  somewhat  casual  and 
intermittent,  connected  a  good  deal  with  lum- 
bering operations,  does  not  thereby  effect  a  dis- 
sdsln  of  the  tnie  owners,  who  stand  in  relation 
of  co-tenants  with  him;  nor  Is  hia  claim  of  title 
made  any  bett»  by  tax  deeds  from  the  state  or 
county,  which  are  defective,  and  thereby  void. 

2.  The  plaintiff  acquired  titie  by  dved  to  one- 
sixteenth  in  common  and  undivided  of  a  tract  of 
wild  land,  while  the  other  ownera,  or  persons 
claiming  under  them,  were  carrying  on  a  lum- 
bering operation  on  the  tract,  without  permis- 
uon  of  the  one-sixteenth  owner,  or  any  statu- 
tory notice  to  him,  a  portion  of  the  cutting 
having  been  before  the  date  of  the  plaintifTs 
deed,  and  a  portion  afterwards,  bot  aii  before 
the  deed  was  recorded;  the  deed  containing  a 
?Iause  that  the  grantor  "assigned,  sold,  and  con- 
veyed to  the  grantee  ail  his  rights  and  claims 
for  stumpases  for  trefloasses  on  snd  from  said 
land  from  October.  188&"  Held,  that  the  deed 
and  assignment  in  It  gave  to  the  plaintiff  title 
to  one-sixteenth  In  common  of  all  the  lumber 
cut  during  the  operation,  that  It  was  immaterial 
whether  the  deed  was  recorded  or  not,  and  that 
the  plaintiff  can  maintain  an  action  of  trover  for 
hia  one-sixteenth  Intnest  in  the  logs  against  the 
defendants  who  purchased  the  same,  and  (evi- 
dently) omverted  them  Into  pulp  bsfm  the  ac- 
tion was  bronght. 

iOffidaU 


Beport  from  supreme  Judicial  court,  Penob- 
scot county. 

This  was  an  action  of  trover,  broufht  by 
Ida  M.  Fleming  against  tbe  Katahdln  Pulp 
&  Paper  Company  to  recover  the  value  of 
6.000  pieces  of  spruce  pulp  logs,  which  w«e 
cut  upon  lot  No.  13,  In  Woodvilie  plantation, 
during  the  lumber  season  of  1S^3.  The  evi- 
dence In  the  case  shows  that  the  logs  were 
cut  by  one  W.  L.  Hughes  for  .Butterfleld  & 
Gates,  of  Lincoln,  and  by  Butterfield  &  Gates 
sold  to  the  defendant  company.  While  the 
action  is  brought  to  recover  the  value  of  per- 
sonal property,  It  involves  the  titie  to  the  lot 
of  land  upon  which  the  logs  were  cut.  The 
action  came  on  for  trial  at  the  October  term, 
1887,  and,  after  the  evidence  for  the  plain- 
tiff was  in,  the  defendants'  counsel  moved 
for  a  nonsuit  upon  the  ground  that  the  plain- 
tiff had  shown  no  cause  of  action:  (1)  Be- 
cause there  was  no  evidence  that  the  plaintiff 
owned  the  logs;  (2)  because,  if  she  had  any 
Interest  in  the  logs  under  her  deed,  It  was  an 
undivided  Interest,  and  she  owned  them  in 
common  with  the  defendant  company,  which 
company  had  committed  no  act  of  conver 
slon.   Motion  denied. 

Argued  before  PISXEBS,  C.  J.,  and  HAS- 
KBEiU  WHlTmOUSB,  WISWELL,  STBODl. 
and  SAVAGE,  JJ. 

M.  Laughlin,  for  irtalntUL   EL  O.  Brder. 

for  defendant 

PETERS,  C  J.  The  plaintiff  sues  to  re- 
cover against  the  defendants  In  an.  action  of 
trover  for  the  conversion  of  0,000  pieces  of 
spruce  pulp  logs  cut  in  the  winter  of  189C- 
96  upon  lot  18  in  the  town  of  WoodvlUe  In 
Penobscot  county.  She  claims  to  recover  ac- 
cording to  her  title  to  the  promises  iqion 
which  the  lumber  was  cut;  and  while  she 
supposed  at  the  time  of  her  purchase  that  she 
was  obtaining  a  titie  to  the  whole  of  lot  13, 
or  to  a  major  part  of  It,  It  turns  out,  accord- 
lug  to  the  admission  of  her  couna^  that  she 
became  an  owner,  by  her  deed,  of  only  one- 
sixteenth  la  commrai  and  nndlrtded  of  the 
tract 

To  be  sure,  there  la  considerable  evidence 
In  the  case  showing  some  patches  of  cuttings 
and  partial  clearings  by  the  plaintiff's  prede- 
cessors under  claims  of  ownership  during  the 
last  20  or  more  years,  but  such  acts  were 
somewhat  casual  and  intermittent  consisting 
a  good  deal  of  lumbering  operations,  and 
were  ineffectual  to  establish  any  titie  by  dis- 
seisin of  the  true  owners,  especially  when 
such  owners  stood  In  the  relation  of  co-ten- 
ants ?rlth  the  persons  in  possession. 

The  plaintiff  also  submits  in  evidence  cer- 
tain tax  deeds  from  the  state  and  county  as 
snpp(H'tlng  her  assumed  titie  to  the  whole 
lot  but  they  are.  on  their  face,  clearly  void. 

The  defendants  contend  tbat  the  plaintiff 
has  not  even  a  <Hie-slxteentb  interest  in  the 
lumber  In  question,  or  in  the  stnmpage  on  it 
because  the  lumber  was  in  part  cut  as  thor 
allege,  before  she  received  her  deed,  and,  at 
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all  events,  wbolly  cut  long  before  her  deed 
was  recorded.  The  deed  was  delivered  Jan- 
uary 2.  188G,  and  recorded  May  26,  1896. 
The  operation  on  the  tract  commenced  1b 
November,  1896.  and  terminated  on  the  last 
of  January,  1896.  We  do  not  see  that  It  Is 
at  all  material  when  the  deed  became  re- 
corded, or  ttiat  It  was  of  any  concern  to  the 
defendants,  or  to  the  persons  of  whom  they 
made  their  purchase,  whether  the  de^d  was 
ever  recorded  or  not,  Inasmuch  as  they  rep- 
resented no  right  or  title  dependent  upon  the 
de<fd.  The  questlMi  Is,  who  was  the  owner 
In  fact  at  the  time  of  the  cuttings?. 

From  the  statement  thus  far  it  appears 
that  the  plaintifTs  ownership  would  attach 
to  only  such  portion  of  the  lumber  as  was 
cut  In  the  month  of  January,  1886,  and  not 
to  the  portion  cut  prior  to  that  time.  But, 
appreciating  ttiat  point  .when  the  convey- 
ance was  taken,  the  plaintiff  Insisted  upon  a 
clause  Id  the  deed  to  cover  the  operation,  and 
these  words  wfere  Inserted  by  her  grantor: 
"I  also  hereby  assign,  sell,  and  convey  to  her 
an  my  rights  and  claims  for  stumpage  for 
trespasses  on  or  from  said  land  from  October, 
1888.'*  Consistently  with  this  construction 
was  the  verbal  talk  of  the  parties  at  the 
time.  None  of  the  lumber  had  been  removed 
from  the  land  when  the  deed  was  delivered, 
and,  having  been  wrongfully  cut,  either  be- 
cause the  operators  were  naked  trec^assens, 
or  because  they  were  acting  as-  owners  who 
had  not  given  the  statutory  notice  to  co-tea- 
ants  required  by  section  5  of  chapter  9S, 
Rev.  St,  in  either  case  the  language  of  the 
assignment  was  sufficient  to  preserve  to  the 
plaintiff  an  Interest  in  all  the  lumber  cut 
equivalent  to  her  ownership  In  the  land, 
whether  cut  before  or  after  the  deed. 

It  does  not  appear  by  what  right  or  title 
those  carrying  on  the  lumbering  operation 
acted.  But  It  does  appear  that  the  defend- 
ants bought  the  lumber  in  good  faith  of  their 
neighbors,  the  firm  of  Butterfleld  &  Gates, 
who,  by  their  B«*Tants  and  employes,  con- 
-ducted  the  operation  in  the  woods;  and  it 
nowhere  appears,  even  upon  suggestion  mere- 
ly, that  the  plaintiff  or  her  grantor  consented 
to  the  operation,  or  received  any  statutory 
or  other  notice  of  It 

Upon  these  facts  the  counsel  for  the  plain- 
tiff sets  up  the  claim  ttiat  there  was  such  an 
Infringement  of  his  client's  rights  as  to  au- 
thorize her  to  recover  of  the  defendants  in 
this  action  the  entire  value  of  all  the  logs 
cut  or  else  the  value  of  her  proportion  of 
them,  notwithstanding  the  defendants  at  the 
date  of  plaintifTs  writ  may  not  have  convert- 
ed the  logs  to  their  own  use  by  a^sale  or  the 
manufacture  of  them. 

We  hardly  see  how  such  a  right  exists  In 
the  present  facts.  If  the  operation  was  car^ 
rled  on  by  co-tenants,  an  action  Inures  to 
the  plaintiff  to  sue  for  treble  damages,  under 
section  6,  c.  9S,  Rev.  St.  And  If  carried  on 
Xij  strangers  without  any  possession  or  title, 
—by  mere  Intruders.— then  a  right  tt  confer- 


red, by  sections  18  and  19  of  the  same  cbnp- 
ter,  upon  any  tenant  In  comm<m  to  Inst  itute 
an  action  of  trespass  for  the  benefit  of  all  the 
owners,  in  which  the  plaintiff  can  obtain  ex- 
ecution for  her  share  of  the  injury,  the  other 
co-tenants  having  a  right  Jointly  or  severally 
to  obtain  theirs  by  scire  facias  on  the  common 
Judgment  to  be  rendered  in  behalf  of  all  the 
co-tenants.  In  the  case  of  a  trespass  by  cut- 
ting down  trees  by  a  stranger,  the  owners 
would  no  doubt  have  a  right  to  seize  the 
lumber  into  their  possession,  or  they  could 
enjoin  the  trespass  by  injunction  in  a  chan- 
cery proceedUig.  And  there  may  be  even  oth- 
er remedy  for  such  a  flagrant  Invasion  and 
abuse  of  property. 

But  the  plaintiff  does  not  see  fit  to  avail 
herself  of  any  of  those  remedies,  but  brings 
an  action  of  trover  for  the  conversion  of  her 
personal  property,  such  as  may  belong  to  her 
as  a  one-sixteenth  owner  of  the  land  from 
which  the  property  was  taken.  And  if  the 
defendants,  or  those  under  whMU  the  defend- 
ants claim,  were  mere  Intruders  and  treqjass- 
ers  upon  the  lot  In  question,  operating  with- 
out any  tiUe  whatever,  ot  dalm  of  tlUe,  we 
axe  not  prepared  to  say  that  the  plaintiff 
would  not  be  entitled  to  maintain  her  action 
at  once  for  her  share  of  the  converted  prop- 
erty. But  there  is  nothing  in  the  case  au- 
thorizing us  to  Infer  that  the  defendants  were 
naked  trespassers.  They  appear  to  be  in  pos- 
sessIiHi  under  a  claim  of  right  As  the  facts 
relied  on  by  the  defense  were  not  reached, 
the  case  going  up  on  the  plaintifTs  proofs, 
all  the  actual  conditions  are  not,  perhaps, 
presented  to  us. 

Tb.e  remaining  question  Is  whether,  at  the 
date  of  the  writ  (March  2,  1807),  the  defend- 
ants, who  perhaps  may  be  properly  regarded 
as  owners  of  fifteen-sixteenths  of  the  logs 
in  common  and  undivided,  had  converted  the 
I^Intifl's  share  of  the  property  by  converting 
the  logs  Into  pulp  or  othw  mannfactnres. 
We  think  the  evidence  snffldeutly  i^vea  a 
conversion. 

The  defendants'  pulp  mill  is  situated  in 
Lincoln,  50  miles  above  Bangor,  on  Penobscot 
river.  These  logs  were  run  down  to  Lincoln 
in  rafts,  and  not  (dngly,  and  long  In  advance 
of  logs  which  were  to  go  Into  the  Penobscot 
boouL  B.  B.  Waite  testified  that  the  men 
commenced  driving  the  logs  out  of  the  stream 
In  April,  and  that  they  were  rafted  at  the 
mouth  of  the  stream,  and  run  down  Penob- 
scot river.  On  June  8,  1896,  the  logs  were 
evldentiy  In  defendants*  boom  at  Lincoln,  for 
they  wrote  the  plaintiff  on  that  day  as  fol- 
lows: "Our  scaler  is  now  scaling  these  logs, 
and  we  will  note  your  claim  against  them." 
The  logs  were,  therefwe,  at  the  very  begin- 
ning of  the  manufacturing  aeaaon,  in  defend- 
ants' possession,  for  the  parpoae  of  being  masf 
nfactured. 

On  June  11,  1896,  the  defendants,  deprecat- 
ing a  lawsuit  over  the  property,  and  urging 
the  plaintiff  to  make  some  settlement  with 
the  parties  of  whom  fbey  porcbased,  wrots 
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fhmi  "We  shall  not  use  ^Is  wood  for  bct- 
eral  months,  and  wDl  agree  not  to  use  It  un- 
til some  time  during  the  latter  part  of  the 
coming  fall  or  early  winter,  as  we  have  a 
large  quantity  of  loose  logs  In  on?  booms  that 
we  must  take  care  of."  Here  Is  a  clear  ad- 
mission by  the  party  Itself  that  It  will  not 
postpone  the  threatened  conversion  later  than 
the  late  fall  or  early  winter  of  1886.  And 
inch  would  be  the  natural  supposition  that 
a  season's  supply  has  been  exhausted  during 
the  season.  Sudi  would  be  the  ordinary 
course  of  business.  Lapse  of  time  to  always 
a  forcible  factor. ' 

When  we  consider,  therefore,  that  the  de- 
fendants were  holding  In  tbeh:  possession 
property  of  the  plaintiff  for  the  very  purpose 
of  manufacturing  and  converting  It  (property 
forcibly  obtained  from  the  plaintiff  against 
her  consent),  and  that  It  would  be  difficult 
t<x  the  plaintiff  to  ascertain  whether  and 
when  the  logs  had  been  manufactured  (a  fact 
easily  ascertainable  by  the  defense).  It  would 
seem  reasonable  to  allow  a  Jury  to  regard  all 
the  foregoing  facts,  occurring  In  1806,.  as  at 
least  prima  fade  proof  in  1887  that  the  de- 
fendants were  guilty  of  conversion  of  plain- 
tiffs property,  leaving  the  defense  to  rebut 
the  presumption  If  It  can.  And,  If  the  plain- 
tiff's presumption  Is  wrong,  the  defense  can 
disprove  It  very  easily. 

Action  to  stand  for  trial 


.(68  N.  H.  23S) 

SUPREME  COUNCIL,  AMERICAN  LEGION 

OF  HONOR,  V.  ADAMS  et  al. 

(Supreme  Court  of  New  Hampshire.  Hillsboro. 

March  15,  1805.) 

INSURANCB  —  MUTUAL  BENEFIT  INSURANOB— 
—RIGHTS  OF  BENEFICIARY  AND  REPRE- 
SENT ATIVES— CHAN  OINO  BT-I^W8. 

1.  Where,  under  the  laws  of  a  benefit  society, 
the  bolder  of  a  certificate  has  the  full  power  to 
direct  the  dieposal  of  the  benefit  and  to  change 
the  desi^ated  beneficiary,  and  there  Is  nothing 
in  the  certificate  giving  the  rights  to  representa- 
tives of  the  beneficiary,  neither  the  b^eficiary 
nor  her  representatives  acQoire  any  vested  rights 
under  the  cratificate  during  the  life  of  the  bold* 
er. 

2.  Where  the  laws  of  a  benefit  association  givs 
the  bolder  of  a  certificate  the  right  to  control 
and  dispose  of  the  benefit  at  all  times,  and  there 
is  nothing  in  the  certificate  giving  the  repre- 
sentatives of  the  iKnefiqiary  any  right  therein 
upon  the  death  of  the  beneficiary  during  the  life- 
time of  the  holder  of  the  certificate,  tn»e  Is  a 
resulting  trust  in  the  holder. 

3.  The  constitution  of  a  benefit  society  pro- 
vided that  all  proposed  amendments  to  tho  con> 
stitutios  mnst  be  referred  to  the  committee  on 
lawa,  who  shall  report  thereon,  and  that  the 
committee  "shall  examine  and  report  upon  all 

Eroposed  amendments  to  the  constitution  and 
iwB  of  the  supreme  council  presented  at  the 
supreme  couodi."  A  committee  was  appointed 
at  one  seBsion  to  revise  and  codify  the  constitu- 
tion and  lawa  of  the  order,  and  at  the  next  sea- 
son offered  a  report,  which  was  referred  to  the 
committee  on  laws,  who  reported  favorably 
thereon  to  the  supreme  council;  and  the  su- 
preme council  thereupon  repealed  the  old  laws, 
and  accepted  the  revision  in  their  stead,  field, 
Uiat  such  changes  were  made  In  accordance  with 
ttte  constitution  of  the  sodetr. 


4.  Where,  In  an  appHcatloa  for  a  certificate 
in  a  benefit  sodety,  the  applicant  agrees  to  con- 
form to  the  laws,  rules,  and  usages  of  the  so- 
dety then  in  force,  or  wliich  might  thereafter 
be  adopted,  and  the  certificate  is  issued  upoo 
condition  that  he  comply  with  the  laws  then  In 
force,  or  that  might  thereafter  be  enacted  by 
the  supreme  cbundl,  any  future  enactmmts 
changing  the  rules  are  binding.  If  they  are  rea- 
sonable and  are  within  the  laws  of  the  sodety. 

A  bill  of  interpleader  as  to  9S.OO0  paid  Into 
court  by  plaintiff,  the  Supreme  Ooundl,  Amer- 
ican Legion  of  Honor,  upon  a  benefit  eertlfl- 
cate  Issued  to  Jos^h  Q.  Adanu.  The  benefit 
Is  claimed  by  defendant  Alice'  G.  Adams,  and 
by  defendants  the  children  of  Martha  A.  Ad- 
ams. Decree  for  defendant  Alice  Q.  Adami. 

lAe  certificate  was  Issued  upoa  condition 
"that  the  statements  made  by  said  companion 
in  application  for  memboshlp  *  *  *  be 
made  a  part  of  thto  cmtract,"  and  tqjton  con- 
dition "that  the  said  companion  complies  lo 
the  future  with  the  laws,  rules,  and  regula- 
tions now  governing  the  said  council  and 
fund,  or  that  may  hereafter  be  enacted  by 
the  supreme  council  to  govern  said  council 
and  fund.  These  conditions  being  compiled 
with,  the  Supreme  Council  of  the  A.  L.  H. 
hereby  promise  and  binds  itself  to  pay  out 
of  Its  benefit  fund  to  Martha  A.  Adams  (wife) 
a  sum  not  exceeding  five  thousand  dollars,  In 
accordance  with  and  under  the  provisions  of 
the  laws  governing  said  fund,  upon  satisfac- 
tory evidence  of  the  deatb  of  said  companion, 
and  upon  the  surrender  of  this  certificate," 
etc.  The  ai^IIcation  referred  to  contained 
the  following:  "I  agree  to  make  payment  of 
all  dues  and  assessments  for  which  X  may 
become  liable,  and  to  conform  In  all  respects 
to  the  lawE^  rules,  and  usages  of  the  order 
now  In  force,  or  which  may  hereafter  be 
adopted  by  the  same."  Martha  A.  Adams 
died  In  1884,  and  Joseph  G.  married  the  de- 
fendant Alice  6.  Adams  In  1888.  He  died  in 
1892.  Five  children  by  the  first  wife  surviv- 
ed him,  aujd  are  the  other  defendants.  When 
the  certificate  was  Issued,  and  thereafter- 
wards  until  October  31,  1881,  a  law  of  the 
plaintlCts  provided  that,  "In  the  event  of  the 
death  of  all  the  beneficiaries  selected  by  the 
member  before  the  decease  of  such  member, 
if  no  other  or  further  disposition  thereof  be 
made,  •  *  •  the  t>enefit  simll  be  paid  to 
the  dependent  heirs  of  the  deceased  member." 
The  children,  being  "dependent  heirs"  of  Jo- 
seph G.,  claimed  the  fund  by  virtue  of  this 
law.  The  widow  claims  that  at  a  regular 
session  of  the  plaintiffs,  holden  August  25  to 
September  1,  1881,  this  law  was  changed  to 
the  following:  "In  the  event  of  the  death 
of  all  the  beaeficiaries  selected  by  the  mem- 
ber," etc.  (substantially  as  above),  "the  ben- 
efit shall  be  paid  to  the  widow.  If  none,  then 
to  the  heirs  of  the  deceased  memb^,"  etc. 
She  claimed  the  fund  under  the  law.  At  the 
time  of  the  Issuance  of  the  certificate  the 
plaintiffs'  constitution  contained  this  provi- 
sion: "The  constitution  of  this  supreme 
council  and  the  laws  govexnlng  the  benefit 
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fund  ahaU  not  be  altered  or  unendeJ  except 
by  a  tbree-fourths  vote  of  13ie  memben  pxet- 
ent  at  a  regular  meetlne  of  tbe  supreme  coim- 
dl,  or  at  a  fecial  meeting  called  for  the  pur- 
pose; and  all  propoeed  amendmenta  mnet  be 
presented  In  writing,  signed  by  one  or  more 
members,  and  referred  to  the  committee  on 
laws,  who  idiall  report  thereon  as  eariy  as 
^actlcable,  or  at  the  next  day's  session."  By 
other  sections  tt  was  provided  that  "fhls  comi* 
eU  Shan  meet  annually  or  biennially  on  the 
fourth  Tuesday  In  August;  at  2  o'clock  p.  m., 
at  such  place  as  may  have  bera  sdected  by  a 
majority  of  Its  members  jffesent  at  the  prerl* 
oDs  session,**  and  that  a  committee  on  laws, 
consisting  of  three  persons,  shall  be  elected 
at  each  regular  session,  who,  among  other 
things,  "shall  examine  and  report  upon  all 
proposed  amendments  to  the  nmstitutlon  and 
laws  of  this  supreme  council,  presented  at 
Uie  supreme  coundL**  At  fbe  r^inlar  session 
of  tbe  plaintiffs  holden  In  August  1891,  In 
pursuance  of  the  above  provision  of  the  con- 
stitntloo,  three  memben  of  the  <M!der,  acting 
as  a  "committee  i^polnted  at  Oie  last  session 
to  revise  and  codl^  the  constitatlon  and  laws 
of  the  order,**  r^xwted  as  follows:  "We  have 
given  attention  to  the  duty  Imposed  upw  us, 
and  have  devoted  mudi  time  and  attention  to 
the  labor  required,  and  have  been  Joined  and 
aMisted  In  our  woric  by  your  committee  on 
laws.  We  have  drafted  an  entire  revision  of 
the  laws  of  the  order.  We  have  prepared  our 
report  In  print,  and  submit  It  herewith."  This 
rgiKirt  was  referred  to  the  committee  on  laws, 
who  immediately  made  the  following  report 
to  the  meeting:  "Tour  committee  on  laws, 
to  whom  was  referred"  the  abov^  "report 
that  we  have  had  said  report  under  consid- 
eration, and  herewith  return  Oie  same  to  the 
supreme  council,  and  suggest  that  the  same 
be  considered  by  the  supreme  councH."  The 
supreme  council,  after  considering  seriatim 
tbe  laws  thus  submitted,  unanlmouBly  adopt- 
ed the  following  resolution:  "Besdived,  that 
the  existing  book  of  laws  of  this  Incoiporat- 
•d  association,  now  known  as  'Supreme  Coun- 
cil Constitution,'  *Law8,'  and  'Subordinate 
Oonacil  Constitution,*  be,  and  tbe  same  are, 
each  and  all,  section  by  section,  hereby  re- 
pealed and  made  void  from  and  after  sixty 
days  from  the  last  day  of  this  session  of  the 
snpreme  council,  and  that  the  report  of  tbe 
committee  on  revialon  and  codification  of  the 
laws  as  presented  and  considered'at  this  ses- 
sion, and  adopted  by  sections  as  a  code  of 
liy-lawB*  for  the  government  of  the  entire  or- 
der, be,  and  the  same  Is  hereby,  enacted  and 
adopted  as  a  whole,  as  the  *by-Iaw8'  of  the 
Supreme  Conncll,  American  Legion  of  Honor, 
as  the  supreme  law,  and  for  the  government 
of  the  order  in  all  Its  departments."  Ttie  law 
onder  which  the  children  claimed  was  oue  of 
those  purporting  to  be  repealed  by  this  reeolu- 
tlon,  and  tlte  one  under  which  the  widow 
claimed  was  one  of  those  purporting  to  be 
enacted  by  it  Ttit  60  days  mentioned  In  the 
reatrfutlon  e]q>lred  October  81.  1801. 


Bumham,  Brown  ft  Warren,  for  Alloe  Q. 
Adams.  John  H.  Butler  and  David  A.  Tag- 
gart,  for  tSie  children  of  Joseph  O.  Adams. 


WALLACB,  J.  ^e  question  presmtad  Is 
whether  the  benefit  belongs  to  the  dilldren  of 
Joseph  O.  Adams  by  bis  first  wife,  or  to 
his  widow.  Althot^h,  by  an  ordinary  life  In- 
surance policy  made  payable  to  a  persm  nam- 
ed, the  rights  of  the  benefl(dary  are  vested 
when  the  policy  Is  Issued,  and  cannot  aftei^ 
wards  be  changed,  or  avoided  by  the  assured 
(Bank  v.  Whittle,  08  N.  H.  687,  8  AtL  646), 
yet  In  tbe  case  of  a  certificate  in  a  benefit  so* 
dety,  when  the  holder  has  full  powers  of  dl- 
rectlm  sobject  to  the  laws  governing  tiie  u* 
Bodatlon,  and  'is  authorised  to  designate 
another  beneficiary  than  the  one  mAf&nsllj 
named,  as  In  this  case,  thoe  is  no  sucb  flxeif 
and  vested  Interest  AH  that  a  ben^Bdary 
has  during  the  lUetlme  of  tbe  member  to 
whom  the  certificate  was  Issued  is  a  contin- 
gent Interest— a  mere  expectancy,  which  gives 
no  Vested  rights  In  tbe  eqiected  benefit  as  It 
Is  wholly  dependent  on  the  will  of  tbe  holder. 
Barton  v.  AsBOdatlon.  68  N.  EL  S85,  8  AtL 
627;  Knights  v.  Watson,  M  M.  H.  617^  U 
AtL  125.  In  the  caae  of  benefit  societies, 
whoe  the  right  Is  reserved  to  the  member  to 
contnd  and  dlqtoae  of  fbo  benefit  at  all  tlme^ 
and  the  certificate  contains  no  provision  giv- 
ing a  light  to  the  ben^dary's  representatives 
to  have  tiie  1>eneftt  and  Qie  bmeftdary  dies 
in  the  lifetime  of  the  member,  the  contract 
win  be  construed  as  payable  to  tiie  benefidazy 
on  condition  of  his  surviving  the  member,  and 
the  designation  will  be  treated  as  revoked 
or  as  having  lapsed  upon  the  death  of  tbe 
boieflclaiy;  and,  the  object  of  the  trust  hav- 
ing failed,  there  is  a  resulting  trust  in  the 
bolder  of  the  certificate.  Bac.  Ben.  Soc.  H 
243-2M;  Hasfclns  v.  Kendall,  16S  Mass.  224. 
33  K.  E.  In  this  case  It  was  plainly  tbe 
Intention  of  tbe  parties  not  to  give  to  the  rep- 
resentatives ot  Martha  A.  Adams  any  right 
In  this  fund.  It  was  made  payable  to  her  by 
name,  without  any  words  referring  to  her 
representatives.  Furthermore,  tbe  contract 
was  made  "In  accordance  with,  and  tmder  the 
prpvlslons  of,  the  laws  governing  said  fund." 
At  the  time  the  certificate  was  issued  a  law 
of  the  association  provided  that  "in  the  event 
of  the  death  of  all  the  beneficiaries  selected 
by  the  member  before  the  decease  of  such 
member,  If  no  other  or  further  dlsposItiMi 
thereof  be  made,  •  •  •  the  ben^t  shall 
be  paid  to  the  dependent  heirs  of  the  deceased 
member,"  not  to  the  heirs  or  representatives 
of  the  beneficiary.  This  Indicates  that  It  was 
contemplated  by  the  parties  that  upon  the 
death  of  the  beneficiary  no  right  should  inure 
to  her  representatives,  but  that  the  fund 
should  go  to  the  representatives  of  the  mem* 
ber  to  whom  the  certificate  was  Issued.  There 
having  been  no  vested  Interest  In  this  fond 
In  the  beneficiary,  the  children  have  no  rights 
therein  as  her  representatives.  Neither  have 
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they  U7  rlKhts  to  It  ai  bla  representativea. 
According  to  a  law  of  the  association  In  force 
when  the  certificate  was  Issued,  the  children 
would  take  an  Interest  In  the  f  nnd  as  the  heirs 
of  their  father.  But  at  the  regular  ses8t(m  of 
the  association  holden  in  August,  1891,  after 
the  deaOi  of  the  beneficiary,  and  In  the  life- 
time of  Joseph  G.  Adams,  the  association 
unanimously  voted  to  repeal  Its  existing  laws, 
Including  the  one  that  the  benefit  should  be 
paid  to  the  dependent  heirs  of  a  deceased 
member,  and  also^  voted  to  adopt  new  laws, 
among  which  was  the  following:  "In  the 
event  of  the  death  of  all  the  beneficiaries  se- 
lected by  the  member,  •  •  ♦  the  benefit 
shall  be  paid  to  the  widow.  If  none,  then 
to  the  heirs  of  the  deceased  member."  The 
constitution  provided  that  all  proposed  amend- 
ments to  the  laws  must  be  "referred  to  the 
committee  on  laws,  who  shall  report  thereon 
as  early  as  practicable,  or  at  the  next  day's 
session";  and,  In  another  place,  that  the  com- 
/  mlttee  "shall  examine  and  report  upon  all  pro- 
posed amendments  to  the  constitution  and 
laws  of  the  supreme  council  presented  at  the 
supreme  council."  It  Is  objected  that  this 
change  of  la^s  was  not  legally  made,  because 
the  committee  on  laws  did  not  examine  and 
report  thereon  as  provided  by  the  constltu- 
tloQ.  It  appears  that  a  committee  appointed 
at  the  last  previous  session  to  revise  and  codi- 
fy the  constitution  and  laws  of  the  order  re- 
ported at  this  session  as  follows:  "We  have 
given  attention  to  the  duty  Imposed  upon  us, 
and  have  devoted  much  time  and  attention  to 
the  labor  required,  and  have  been  joined  and 
assisted  In  our  work  by  your  committee  on 
laws.  We  have  drafted  an  entire  revision 
of  the  laws  of  the  order.  We  have  prepared 
our  report  In  print,  and  submit  It  herewith." 
It  further  appears  that:  "This  report  was  re- 
ferred to  the  committee  on  laws,  who  imme- 
diately made  the  following  report  to  the  meet- 
ing: Tour  committee  on  laws,  to  whom  was 
referred*  the  above,  'report  that  we  have  bad 
said  report  under  consideration,  and  herewith 
return  the  same  to  the  supreme  council,  and 
suggest  that  the  same  be  considered  by  the 
supreme  coonclL' "  It  thus  appears  that  the 
committee  on  laws  examined  and  reported 
on  these  changes  as  required  by  the  constitn- 
tlon,  and  that  this  change  in  the  laws  of  the 
association  was  in  other  respects  duly  made 
In  accordance  with  the  provisions  of  the  con- 
stltution. 

JoB^h  G.  Adams  agreed,  in  his  application, 
"to  conform  in  all  respects  to  the  laws,  rules, 
and  usages  of  the  order  now  In  force,  or 
which  may  hereafter  be  adopted  by  the  same." 
And  the  certificate  was  issued  to  him  "upon 
condition  that  the  said  companion  complies 
in  the  future  with  the  laws,  rules,  and  regu- 
lations ao\v  governing  the  said  council  and 
fund,  or  that  may  hereafter  be  enacted  by  the 
supreme  council  to  govern  said  coundl  and 
fund."  It  was  therefore  expressly  stipulated 
that  the  contract  should  be  governed  by  after- 
enacted  laws,  and  that  the  fund  and  Its  de»- 


tlnatlon  should  be  bound  by  and  be  subject 
to  them,  with  reasonable  limitations  not  ap- 
plicable to  this  case.  Parties  may  contract 
with  reference  to  laws  to  be  enacted  in 
the  future,  and  may  agree  to  be  bound  by 
them.  They  may  agree,  as  In  this  case,  tliat 
such  laws  may  enter  Into  and  fonn  a  part  of 
their  contracts.  It  must  be  Incident  to  ihB 
nature  and  purposes  of  an  association  of  this 
character  that  It  should  tiave  the  power  to 
change  its  laws  as  experience  and  neces^ty 
require,  and  bind  Its  members  thereby.  This 
power  does  not  give  these  associations  the 
right  to  repudiate  their  contracts,  or  lessen 
their  responsibilities,  or  defeat  vested  rights. 
There  was  no  vested  right  outside  the  mem- 
ber, Adams,  and  he  had  expressly  contracted 
that  he  would  be  subject  to  the  laws  and  rules 
then  governing  the  council  and  fund,  or  that 
might  thereafter  be  enacted  by  the  supreme 
council  to  govern  the  council  and  fund.  He 
knew,  or  was  bound  to  know,  of  this  change; 
and,  with,  this  power  to  direct  who  should  re- 
ceSve  the  benefit,  this  law  deprived  him  of  no 
right,  because,  If  he  had  not  desired  that  his 
second  wife  should  have  this  fund  in  accord- 
ance with  the  new  law  of  the  association,  he 
could  at  any  moment  have  directed  otherwise. 
Such  subsequent  enactments  are  binding 
when  the  contract  Is  made  In  contemplation 
of  them,  and  when  they  do  not  conflict  with 
the  law  or  the  charter  or  the  articles  nt  asso- 
ciation, and  are  reasonable.  Bac.  Ben.  Soc 
$1  82,  86,  185,  188,  256;  Fugure  y.  Society,  48 
yt  362;  Supreme  Commandery  r.  Alnsworth, 
71  Ala.  436.  This  law  is  reasonable,  is  In 
conformity  with  law,  is  not  ahown  to  be  In 
conflict  with  the  charter  or  articles  of  associa- 
tion, and  is  consistent  with  the  general  pur^ 
poses  of  the  society.  The  contract  being  con- 
trolled by  the  law  as  changed,  the  benefit 
must  be  paid  to  the  widow.  Decree  tor  Alice 
G.  Adams. 

OHASB,  7^  did  not  tit  TbB  oUi«i  oon- 
curred. 

(68  N.  H.  tat) 

BAMBS  et  «1.  v.  THUSTBBS  OF  PROTBST- 
ANT  BPISOOPAL  GHTTRGH  IN  THB 
DIOGBSB  OF  KBW  HAICPSHIBB  «t  aL 

(Supreme  Court  of  New  Hampshire.  Iforrl- 
mack.   March  16,  1896.) 

WTLLS-CONBTRUCnON— LEOACIIDS— ORDBR 
PAYMENT. 

Testator  bequeathed  $500  to  each  of  twe 
libraries,  |500  to  an  orphans'  home,  $1,000  to  a 
brother,  and  $3,000  to  a  church,  provided  that 
amount  remained  after  paying  the  four  legacies 
first  named.  The  rendue,  not  exceeding  $3,000, 
he  gave  to  the  same  church.  The  estate  equaled 
$50,000,  and  In  other  clausea  of  tbe  will  he 
made  many  other  I>eque8ta.  In  a  codicil  he  re- 
cited the  legacies  to  the  two  libraries,  to  the 
home,  and  to  his  brother,  and  provided  that 
the;  should  be  paid  only  in  case  hla  "estate  shall 
be  sufficient  to  pay  the  other  two  l^ades  men- 
tioDed  iQ  the  will  in  full."  ffetd,  that  tbe  "other 
legacies  mentioned"  did  not  Include  the  bequest 
to  the  church,  which  was  atlll  postponed  to  tbe 
four  legacies  mentioned. 
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Bin  of  iDterpIeaJer  bj  H.  M.  Barnes  and 
another,  executors  of  the  will  of  Thoniaa  G. 
Valpey.  deceased,  against  the  trustees  of  the 
Protestant  Episcopal  Church  In  the  Diocese 
o{  Xew  Hampshire  and  others.  Case  dis- 
charged. 

AU  the  legacies  mentioned  In  the  will  hare 
t>een  i»id  in  full,  -except  that  of  93.000  to  the 
tmstees  of  the  Protestant  E^scopal  Church 
in  New  Hampshire  for  t3ie  uae  of  the  church 
at  Penacook,  that  of  $S00  to  the  Concord 
Public  Library,  that  of  fSOO  to  the  library  of 
St  Paul's  School,  that  of  $500  to  the  Oi^ 
phans'  Home  at  MlUTllle,  and  that  of  ¥1.000 
to  the  testator's  brother.  Tite  plalntlCCs  hare 
in  their  hands  a  twlance  of  $6,600.48  remain- 
ing after  the  payment  of  debts,  other  legadea, 
and  estimated  costs  of  admlnlBtration.  The 
•egateee  mentioned  in  the  codicil  claim  that 
their  legacies  should  be  paid  in  foil.  The 
trustees  of  the  Protestant  Bplscopal  Church 
in  New  Hampshire  claim  that  the  legacy  to 
ttiem  for  the  benefit  of  the  diurch  at  Pena- 
cocik,  giTen  by  the  fifteenth  and  eighteenth 
clauses  of  the  will,  should  be  paid  in  full, 
and  that  they  should  receWe  their  l^ncy  un- 
der the  residuary  clause  (the  twentieth)  be- 
fore the  legatees  mentioned  In  the  codicil 
reodTe  any  part  of  their  l^ades. 

Sargent  &  HoDls,  for  trustees  of  Protestant 
Episcopal  Church.  William  L.  'Poster,  for 
Concord  Public  LltH^ry.  Leadi  &  Sterens, 
for  St  Paul's  Bf^ooL 


SMITH.  J.  By  the  llf  teeoth  and  eighteenth 
danses  of  the  will,  a  legacy  of  $500  Is  given 
to  the  Concord  Public  Library,  $500  to  the 
library  of  St  Paul's  School,  $600  to  the 
Orphans*  Home.  $1,000  to  Daniel  Valpey, 
brother  of  the  testator,  and  $3,000  to  the 
trustees  of  Ihe  Protestant  E^lscc^ial  Church 
of  the  Diocese  of  New  Hampshire,  (or  the 
benefit  of  the  Episcopal  Church  at  Penacook, 
provided  that  amount  shall  be  left  after  the 
four  legacies  first  named  are  paid  in  full. 
By  tlie  twentieth  clause,  the  residue  of  his 
estate,  not  exceeding  $3,000,  Is  given  to  the 
same  trustees;  and,  If  the  residue  shall  ex- 
ceed that  sum,  the  excess  is  given  to  the  City 
Hospital  In  lAwrence,  Mass.  In  the  codicil 
the  testator  recites  the  legacies  to  the  two 
libraries,  to  the  home,  and  to  his  brother,  and 
declares  It  to  be  his  will  that  those  legacies, 
four  In  number  and  $2,500  In  amount  shall 
be  paid  only  In  case  bis  "estate  shall  be  suffi- 
cient to  pay  the  other  legacies  mentioned  In 
the  will  In  full."  The  question,  therefore,  la 
whether  the  legacy  of  ^,000  to  the  trustees 
for  the  benefit  of  the  Penacook  church  was 
given  a  preference  over  the  four  legades 
mentioned  In  the  codidl.  If  the  only  estate 
bequeathed  and  the  only  legacies  given  were 
ttiose  mentioned  In  the  flfteenth,  eighteenth. 


and  twentieth  clauses  of  the  will,  the  Intent 
of  the  testator  to  give  the  legacy  to  the  trus- 
tees preference  over  the  other  four  would  not 
seem  open  to  doubt  But  he  made  many  be- 
quests other  than  those  mentioned  in  the 
fifteenth  and  eighteenth  clausea  His  estate 
disposed  of  by  will  amounts  to  almost  $50,- 
000,  while  the  legacies  given  In  the  fifteenth 
and  eighteenth  clauses  amount  to  no  more 
than  $5,500.  By  the  words  In  the  codicil, 
"all  other  legacies  mentioned  In  said  will," 
we  think  the  testator  meant  the  legacies 
mentioned  In  clauses  other  than  the  fifteenth 
and  eighteenth.  As  in  those  two  clauses  the 
legacy  to  the  church  was.  In  express  terms, 
payable  only  after  the  other  four  should  have 
been  paid  in  full,  we  should  expect  a  pur- 
pose to  reverse  the  order  of  payment  by  the 
codicil  to  be  stated  in  like  express  terms,  and 
not  left  to  be  inferred  from  general  language. 
It  is  erldemt  that  the  testator  had  some  doubt 
when  he  executed  his  will  whether  his  estate 
would  be  sufficient  to  satisfy  all  the  legacies 
given  In  the  fifteenth  and  eighteenth  clauses. 
It  is  also  evident  that  at  a  later  date  he  came 
to  doubt  whether  the  estate  would  be  suffi- 
cient to  pay  any  of  the  legacies  In  these 
clauses  after  satisfying  the  other  legacies. 
Hence  the  codicil.  In  which  he  postpones  pay- 
ment of  the  legacies  to  the  two  libraries,  to 
the  home,  and  to  his  brother  until  all  other 
legacies  are  paid  In  full.  The  legacy  to  the 
church  having  originally  been  made  payable 
after  payment  of  the  other  four  legacies, 
there  was  no  occasion  to  mention  it  in  the 
codlclL  Three  of  the  legacies  were  for  $600 
each,  and  that  to  his  brother  was  for  $1,000; 
the  four  aggregating  $2,500,  or  $500  less  than 
the  legacy  to  the  church.  The  small  amount 
of  these  legacies  as  compared  to  that  to  the 
church  may  have  been  one  reason  in  his  mind 
for  retaining  the  order  of  payment  originally 
determined  upon.  Besides,  the  ties  of  rela- 
tionship and  aCFectlon  would  natiB'ally  lead 
him  to  prefer  the  payment  of  the  legacy  to 
the  brother  rather  than  that  to  the  chorch, 
in  case  ot  doubt  as  to  the  soffldency  of  the 
estate  to  pay  both.  The  testator's  purpose 
in  the  codicil  being  to  postpone  payment  of 
the  legacies  given  In  the  fifteenth  and  eight- 
eenth clauses  until  all  the  legacies  given  in 
the  other  clauses  are  paid,  and  the  order  of 
payment  as  between  the  legacies  given  in 
those  two  clauses  having  been  originally 
stated  and  fixed,  there  was  no  occasion  to 
repeat  it  In  the  codldL  Our  conclusion  Is 
that  the  legacy  to  the  trustees  of  the  Protest- 
ant Episcopal  Church  of  the  Diocese  of  New 
Hampshire  is  payable  after  the  oth«r  four 
legacies  given  In  the  fifteenth  and  eighteenth 
clauses  of  the  will  shall  haye  been  paid  In 
full.   Case  discharged. 

WALLACE,  J„  did  not  sit  The  others 
coDcaire& 
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<N.a 


(08  M.  H.  SS) 


DAVIS  T.  SMITH. 


(Snpnmc  Court  of  New  Hampshlm  GraftcHi. 
March  15, 1805.) 

BILLS   AND  NOTES-DURESS— MAKER'S  PBAB 
OP  CRIMINAL  PROSECUTION— VALIDITY. 

A  note,  the  sole  coDsideratioD  of  which  1* 
the  maker's  fear  of  «  crimiDal  prosecution  of 
her  hnsband,  induced  hj  representetloiii  of  the 
payee  made  to  obtidn  It.  1>  toid. 

Bill  In  equity  by  Lucy  O.  Darts  against 
Hazen  D.  Smith,  praying  that  defendant  be 
enjoined  from  the  further  ivosecution  of  a 
suit  for  foreclosure  on  real  estate  mortgaged 
to  him  by  plaintiff,  and  from  removing,  sell- 
ing, or  in  any  way  Interfering  with  certain 
personal  property  described  in  a  chattel  mort- 
gage from  the  plaintiff  to  the  defendant,  and 
that  he  be  commanded  to  cancel  and  surren- 
der said  mortgages  and  note  secured  thereby. 
Decree  for  plaintiff. 

Burleigh  &  Adams,  for  plaintiff.  AlTln  F. 
Wentworth  and  Jewell  &  Stooe^  tor  defend* 
ut 

SMITH,  J.  There  was  an  admitted  deficit 
tn  tbe  treasnry  of  the  I^mlgewasset  Mutoal 
Belief  Association  ot  96,11&20.  Davis,  the 
president,  Smith,  the  treasurer,  and  Story, 
the  secretary,  promised  the  Insurance  commis- 
sioner to  pay  that  sum  to  talm,  and  did  pay 
It;  In  trust  tot  the  dalmants  against  the  as> 
Boclatlcm.  The  mxmey  was  raised  by  Smith 
and  Story,  who  strenuooaly  Insisted  tiiat  Da<* 
Tls  shotM  contrilrate  his  pn^ortlonate  sharei 
He  had  no  pn^erty,  and  waa  unable  to  con> 
tribute  anything.  Smith  and  Btarj  api^ed 
to  the  plaintiff,  wife  of  the  ]^«Bld«it  of  the 
association,  and  emphatically  gave  her  to 
understand  that  she  must  assist  tiiem.  AH 
the  offlcns  understood  that  criminal  proceed- 
Ings  would  be  Instituted  against  them  unless 
the  demands  ot  the  commlssiouOT  for  a  fu^ 
ttaer  payment  of  $3)000  to  oorer  an  alleged 
defldt  were  speedily  complied  with.  The^ 
so  Informed  the  plaintiff,  and  she  so  believed. 
Under  tbese  drcnmstances,  she  «ecuted  and 
d^lvered  to  the  defendant  her  promissory 
note  for  f l,tSOO,  a  mortgage  ot  certain  lands 
In  Campton,  and  a  diattfd  mortgage  of  her 
household  furniture  and  other  pmonal  prop- 
»ty.  In  executing  the  note  and  mortgages, 
she  was  actuated  solely  1^  the  belief  that 
otiierwise  her  husband  would  have  to  meet  a 
criminal  prosecution.  The  note  and  mort- 
gagee givm  under  sodi  drcnmstances,  can- 
not be  deoned  valid  and  binding.  It  waa 
decided  In  Armstnuig  t.  ToUx,  11  Wheat 
2S8,  that  if  a  promise  la  mtlrely  disconnected 
with  tiie  111^1  act,  and  la  founded  <hi  a  new 
conHderation,  It  Is  not  affected  by  tiie  act, 
although  It  was  known  to  the  party  to  whom 
the  promise  was  made,  and  although  he  was 
the  contriver  and  conductor  of  tiie  Illegal  act 
In  this  case  however,  the  sole  consideration 
for  the  note  was  the  i^lntiff's  tear  of  a  crim- 
inal prosecnUon  against  her  husband,  induced 
by  thui  representations  made  by  ttie  d^end- 


ant  for  the  opress  purpose  of  obtaining  It 

It  was  given  In  expectation  ot,  and  for  the 
purpose  of.  prev^iting  such  prosecution,  and 
Is  void.  Bichardson  v.  Duncan,  3  N.  H.  506; 
Plumer  v.  Smith,  6  N.  H.  653;  Severance  v. 
Kimball,  8  N.  H.  386;  Shaw  v.  Spooner,  9  N. 
H.  107;  Alexander  v.  Pierce,  10  N.  H.  494; 
Oark  V.  Pease,  41  N.  H  414;  Merrill  v.  Can-, 
60  N.  H.  114;  Bank  v.  Buzzell.  61  N.  H.  612; 
ProctcH-  V.  Lane,  02  N.  H.  467.  A  party  wlio 
pays  money  under  duress  may  recover  It 
bade  Ridiardson  v.  T^wwt,  lupra.  Decree 
f<H-  the  plalntUL 


BLODGEm, 
ooocnrred. 


did  not  rtt  Shs  90un 


(68  N.  H.  IG» 
PEASLEB  V.  SANBOBN. 
(Sapmne  Court  of  New  HampaliiTe.  BoeUnff- 
ham.    July  26.  1895.) 

KUUfFTIOHa  -  PA&THBBSHIF  TOOL8  -  XNSOlf 

VBHOY. 

Tools  belonging  to  a  partnership  cannot,  on 
Its  becoming  insolvent,  be  claimed  as  an  exemp- 
tion by  a  monber  thereof, 

Actkm  by  Ghailes  H.  PaasleiB  against 
George  W.  Sanbwn.  Jndgmoit  tor  defend- 
ant 

Trover  for  carriage  blacksmith's  tools. 
Facts  found  by  a  referee.  The  plaintiff  was 
a  blaclLsmlth.  and  a  partner  with  one  Bart- 
lett  in  the  business  of  making  and  repairing 
carriages.  The  tools  were  those  of  the  plain- 
tiff's occupation,  and  were  used  by  the  firm. 
The  defendant  Is  the  assignee  In  Insolvency 
ot  the  firm,  and  aa  assignee  he  took  posses- 
sion of  all  the  partnership  property,  Includ- 
ing the  tools  in  controversy,  and  sold  the 
same  at  public  auction.  The  plaintiff  claim- 
ed that  the  tools  were  exempt  from  the  as- 
signment in  insolvency  to  the  value  of  $100, 
while  the  defendant  contended  that  they 
were  the  property  of  the  partnership,  and 
not  exempted  to  the  Individual  members 
thereof. 

Eastman,  Toung  ft  O'Neill,  for  plaintiff. 
Lonia  G.  Hoyt,  for  defendant 

CLABK.  J.  The  plaintiff  claims  tiiat  the 
tools  In  controversy  were  exempted  from  at- 
tachment, as  "tools  of  his  occupation  to  the 
value  of  one  hundred  dollars,"  and  therefore 
were  not  conveyed  to  the  defendant  as  as- 
signee by  the  Insolvent^  assignment  ot  tbe 
firm  ot  Bartlett  &  Peaalee.  Pub.  St  c.  201, 
id;  Id.  c.  220,  }  2.  The  tools  were  the  prop- 
er^ of  the  firm.  Tbe  plaintiff  claimed  thev 
as  an  Individual,  not  as  a  partner,  and  his 
claJm  cannot  be  maintained,  because  the  title 
to  the  property  was  In  the  partnership  of 
which  he  was  a  member,  and  not  In  him  as 
an  ludlviduaL  If  the  plaintiff,  owning  the 
tools  when  he  became  a  member  of  the  firm, 
had  retained  tbe  exclusive  ownership  ottiiMii, 
and  had  merely  allowed  them  to  be  used  Id 
tbe  partnership  business  be  might  bars  re- 
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etfnd  the  benefit  of  the  statutory  exonptlon. 
Pond  T.  Kimball.  101  Mass.  105.  Whether 
the  partnership  was  entitled  to  the  exemption 
Is -ft  aaestlon  that  Is  neither  raised  nor  con- 
sidered. In  re  Bandlln,  8  DUL  290.  Fed.  Gas. 
No.  6.018;  Guptll  T.  McFee,  9  Kan.  30;  Bon- 
sall  T.  Comly,  44  Pa.  St  442;  Thurlow  r. 
Warren,  82  Me.  104*  19  AtL  158;  Russell  v. 
Lennon,  39  Wis.  670,  573.  Judgment  for  Qke 
defULdant 

WAUACB,  did  not  lit  Xb«  others 
concurred. 

<es  N.  H.  m) 

HAMUN  T.  HKION  BHASS  CO.  (two  easn). 

Supreme  Court  ot  New  Hampshire.  Carroll. 

July  26,  1805.) 

OORFORATIONS-OIHECTORft-RXHOYAL  OF 
OFFICER, 

Where  the  directors  of  a  corporation,  aa- 
thorlzed  by  the  by-laws  to  appoint  a  sapezin- 
teodent,  take  iodindoal  action  in  attemptins  to 
remove  him,  such  action  is  illegal,  unless  all  nad 
opportunity  to  partldpate  therein. 

Exceptions  fzfHn  QttnoU  county. 

Actloiu  by  B.  F.  Hamlin  against  the 
Union  Bzaes  Ooms^aaj.  There  were  judg- 
fflmts  for  plalntUC.  and  defendant  excepts. 
Exceptions  overruled. 

Facts  found  by  tiie  court:  At  a'  meeting 
of  the  defen(3ant*s  board  of  directors  In  April, 
18&i.  the  plaintiff  was  elected  superintendent 
for  one  year,  with  a  salary  of  $1,000,  i>ayable 
on  the  5th  of  each  month  for  the  preTious 
month.  The  board  of  directors  counted  of 
Ave  members,  and  the  by-laws  made  it  their 
duty  to  appoint  certain  officers  of  the  corpo- 
ration, including  a  superintendent.  May  19, 
1894.  a  discharge  signed  by  three  of  the  di- 
rectors was  handed  to  the  plaintiff.  One  of 
the  other  directors  was  asked  to  sign  it,  but 
declined.  The  plaintiff,  the  remaining  di- 
rector, knew  nothing  of  the  discharge  nntll 
it  was  handed  to  him.  No  notice  was  given 
of  any  meeting  of  the  directors,  and  no  meet- 
ing was  held  by  them.  The  business  was 
transacted  Individually  by  the  directors  par- 
ticipating In  It  The  plaintiff  was  ready  to 
perform  the  services  as  superintendent  dur- 
ing the  time  he  claims  the  salary.  The  court 
found  that  the  plaintiff  was  not  discharged 
as  superintendent  of  the  defendant  company, 
and  returned  a  verdict  in  his  fsvor  In  each 
action,  and  the  defendant  excepted.  Over- 
ruled. 

Samuel  D.  Pelker  and  Walcott  Hamtln,  for 
plaintiff.  Arthur  L.  Foote  and  Charles  B. 
Oafney,  for  defendant 

WALLACE,  J.  The  plaintiff  Is  entitled  to 
recover,  the  amounts  of  the  verdicts,  unless 
he  was  discharged  from  the  office  of  supers 
Intendent  by  the  directors.  The  question 
presented  is  whether  the  acti<m  of  a  majority 
of  ttxe  directors  of  a  corporation,  acting  tndt 
Tldoftlly  In  the  absence  o^  and  wHhont  no- 
44A.-2S 


tice  to,  the  other  members  of  the  board.  Is 
legal.  The  power  Invested  In  directors  to 
control  and  manage  the  affairs  of  a  corpora- 
tion "is  not  JolDt  and  several,  but  Joint  only." 
Buttrick  V.  BaUroad  Co..  62  N.  H.  413,  4ia 
This  power  is  conferred  upon  them  as  a 
board,  and  not  as  individiials;  and,  in  the 
absence  of  an  express  or  implied  delegation 
of  authority  to  some  one  or  more  of  their 
number,  they  cannot  act  Individually,  but 
only  as  a  board.  When  there  is  no  limita- 
tion as  to  the  manner  in  which  this  power 
shall  be  exercised,  the  proceedings  of  a  ma- 
jority of  the  directors  within  the  scope  of 
their  authority  is  legal  and  valid,  "either 
when  there  is  a  ciHumltation  of  all  together, 
and  a  concurrence  of  a  majority,  or  where 
there  Is  a  regular  meeting,  at  which  all  might 
be  present,  and  a  majority  actually  meet  and 
act  by  a  major  vote."  Despatch  Line  of 
Packets  v.  Bellamy  Mf^  Co..  12  N.  H.  205, 
227.  But  the  stockholdets  are  entitled  to  the 
benefit  of  the  Judgmuit  and  advice  of  all  the 
directon,  as  wen  as  their  votes.  In  their  ac- 
tion in  regard  to  the  affairs  of  the  corpora- 
tion. And  when  a  portion  of  the  directors, 
although  they  may  be  a  majority  of  the 
board,  undertake  IndlvlduallT  to  take  action 
in  regard  to  the  affairs  of  the  corporation  In 
the  absence  of,  and  without  notice  to,  the 
rest  of  the  directors,  they  debar  the  absoit 
directors  from  juirticipatlng  in  the  manage- 
ment of  the  corporation,  and  deprive  thf 
stockholders  of  the  advantage  of  their  sug- 
gestlona,  and  the  proceedings  thus  taken  ar« 
Illegal.  Despatdi  Une  of  Packets  v.  Bel- 
lamy Mfg.  Co.,  snpm;  Bdgerly  v.  Emerson, 
28  N.  H.  655;  Insurance  Co.  v.  Sanders,  'SO 
N.  H.  2^,  200;  Buttrick  v.  Railroad  Co.,  su- 
pra. The  IndlvldwU  and  separate  action  of 
a  portion  of  the  directors,  although  they  were 
a  majority  of  the  board,  in  attempting  to  re- 
move the  plaintiff  from  the  office  of  superin- 
tendent, was  Illegal   Exceptions  ovemUed. 

CLABK,  J^  did  Dot  Sit  The  ottien  oon- 
curred. 


(88  N.  B.  607) 
WOODBURY  T.  WHITING. 

(Sapmne  Conrt  of  New  HampsUie.  OanoU. 
Joly  26,  1806.) 
SIJU4DBIU-BTIDBMCSI~HARMU:SS  BRUOtL 
Where,  In  alaader.  the  jury  finds  for  defend- 
ant error  in  admission  of  evidence  in  mitlKS- 
tioD  bccomea  ImmaterlaL 

Exceptions  from  Carroll  county. 

Action  by  Mary  A  Woodbury  against  Ores- 
tes F,  Whiting.  There  was  a  Judgment  for 
defendant,  and  plaintiff  excepts.  Bxceptifms 
overruled. 

George  W.  If.  Pitman  and  James  A.  Edger* 
ly,  for  [daltttlff.  EUmer  3.  Smart  and  John 
B.  Nash,  tcs  defendant 

PARSONS,  J.  The  Jury  could  not  have 
found  (or  the  defendant  if  they  had  not  found 
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that  the  defendant  did  not  speak  the  words 
aUegHl.  Wler  t.  Allen.  51  K.  H.  177,  180. 
If  the  defendant  did  not  make  the  charge  al- 
leged as  the  slander,  It  Is  of  no  consequence 
whether  the  erldence  excepted  to  was  or  was 
not  competent  npon  the  question  of  damages. 
The  case  presents  no  reason  for  the  consid- 
eration of  that  question.  Wler  r.  AHen,  su- 
pra.  Bxceptlons  orerroled. 

CLABK.  J.,  did  not  lit  13ie  othm  cod- 
cnrred. 


(68  N.  H.  194) 

OURRIEB  T.  CECT  OP  CONCORD. 

(Supreme  Court  of  New  Hampshire.  Merrimack. 

July  26,  1895.) 

MUNICIPAL  CORPORATIONS— INJURY  FROM  D»- 
PECTIVH  HIQHWAT— NOTICE  TO  CITY 
— SUFPICIBNCY— WAIVBR. 

1.  In  an  action  asaiost  a  city  for  iojurieB 
caused  by  a  defective  highway,  a  notice,  under 
Gen.  Lews,  c.  75,  i  7,  requiring  a  notice  desig- 
nating the  place  of  the  alleged  accident  to  be 
filed  with  toe  city  derk  withio  ten  days,  that 
states  that  plaintiff  was  injured  "while  travel- 
ing on  fbot  along  the  sidewalk  on  the  west  side 
of  the  faighwa][  leadiug  from  Concord  Main 
street  to  the  village  of  Penacook,  at  a  point 
near  the  entrance  to  the  cemetery,  and  witbm 
the  Ihnita  of  the  citY  of  Concord,^'  is  not  suffi- 
cient, as  it  does  not  state  the  place  of  the  acci- 
dent with  such  exactness  as  to  enable  the  city 
authorities,  without  further  lnf<Hinati<xL  to  lo- 
cate it. 

2.  One  injured  on  a  defective  highway  in  a 
city  nine  days  thereafter  filed  a  notice  with  the 
city  clerk,  but  sudi  notice  was  defective.  About 
five  months  after  filing  snch  notice  she  appeared 
before  the  dty  committee  on  claims,  which  con- 
Bi,dered  her  case,  and  was  told  she  would  hear 
from  it,  but  she  was  never  informed  of  the  re- 
sult of  the  hearing,  or  that  the  notice  was  not 
Bufllcient.  Held,  more  than  slz  months  having 
elapsed,  that  the  city  authorities,  by  their  ac- 
tion, bad  not  waived  their  right  to  me  filing  of 
a  sufflcieut  notice  within  ten  days,  as  required 
by  Gen.  Laws,  c  75i  J  7,  and  that  plaintiff  could 
not  claim  that  she  was  induced  by  their  action 
to  forbear  bringing  a  petition  for  leave  to  file 
a  suffident  ststement  within  six  months  of  her 
accident,  as  provided  by  Gen.  Laws,  c.  75,  8  9, 
It  not  appearing  that  she  was  unavoidably  pre- 
vented from  filing  a  statement  within  the  ten 
dSys. 

Case,  by  Ann  Onrrler  against  the  dty  of 
Concord,  for  Injuries  caused  by  a  defective 
highway.   Plaintiff  nonsuited. 

In  the  statement  required  by  Qen.  Laws,  c 
75,  f  7,  which  was  filed  with  the  city  clerk 
December  28.  18&1.  the  plaintiff  states  that 
she  was  injured  Decanb»  19,  1881.  "while 
tnivellng  on  foot  along  the  sidewalk  on  the 
west  side  ctf  the  highway  leading  from  Con- 
cord Main  street  to  the  viUage  of  Penacook, 
at  a  point  near  the  entrance  to  the  cemetwy, 
and  within  the  limits  of  the  dty  of  Concord." 
The  question  of  the  sofBltdency  of  the  notice 
was  tried  by  the  amrt,  who  foond,  upon  evi- 


dence not  excepted  to,  that  the  place  of  the 
accident  Is  not  stated  with  such  exactness  as 
to  enable  the  dty  authorities,  without  further 
hiformatton,  to  locate  It.  Aboot  May  1,  1892, 
a  hearing  was  had ,  upon  her  claim  before 
the  committee  of  the  dty  government  on 
claims.  From  what  she  said  at  that  time  the 
committee  understood  where  the  exact  place 
of  the  acddent  was.  She  was  told  that  she 
would  hear  from  the  committee,  and  relied  on 
that  assurance.  It  did  not  ai^ear  that  she 
was  Informed  of  the  result  of  the  bearing,  or 
that  the  sufiadency  of  the  notice  was  ques- 
tioned by  the  committee  In  her  hearing. 

John  P.  Bartlett  and  William  A.  J.  GUea, 
for  plaintiff.  Harry  Q.  Sargent,  for  defmd- 
ant. 

PBB  CURIAM.  The  nsKxteA  finding  la,  In 
effect,  that  tiie  place  of  the  alleged  acddent 
was  not  M  doi^i&ted  In  the  piaintifTa  ata.te- 
ment  that  It  oonld  be  found,  in  the  ^rdae 
of  reasonable  diligence,  by  the  defendanf ■ 
officers,  without  further  information  from  the 
plaintiff.  The  stat^^  was,  therefore,  In- 
suffident  "If  the  fltai»mwt  ao  designates 
the  place  that  the  officer*  of  the  town,  being 
men  of  common  understanding  and  Intelli- 
gence, can,  by  the  exercise  of  reasonaUe  dili- 
gence, and  without  otho-  Infbnnation  fnKn 
the  plaihtlff,  find  the  exact  place  where  It  Is 
claimed  the  damage  was  received,  it  la,  In 
this  respect  suffiduit,  because  it  fully  an- 
awea  the  purpose  of  the  etatute.  Whether, 
ufioQ  the  information  contataied  In  the  state- 
m»t,  the  place  could  be  found  by  the  exerdse 
of  reasonable  diligence,  is  a  questioa  of  fact, 
to  be  determined  npon  tbe  evidence  by  the 
court  at  the  trial -tenn."  Carr  v.  Ashland.  62 
N.  H.  665,  668.  Hie  dtfendantfl  have  not 
waived  their  right  to  the  atatement  required 
by  law.  Gen.  Laws,  a  75,  I  7.  The  plaintiff 
dalms  that  the  action  oi  the  committee  of 
the  dty  government  she  was  Induced  to  for- 
bear bringing  a  petition  for  leave  to  file  a 
etatement  within  six  montba  from  the  date 
of  her  acddent,  as  provided  by  Gen.  Laws,  c 
75,  I  9.  Bot  such  a  petition  would  be  of  no 
avail  unless  It  appeared  that  she  was  unavoid- 
ably prevented  from  filing  a  statement  wltb 
the  city  clerk  within  the  10  days  allowed  fbr 
that  purpose  by  sectton  7.  Tbe  action  or  non- 
action of  the  cnnmlttee  at  tiie  time  of  the 
hearing  upon  her  dalm,  or  afterward^  did 
not  prejudice  hw  in  filhig  a  statement  five 
months  before.  Moreover,  It  does  not  ap- 
pear that  the  committee  was  called  vpoa,  by 
anything  that  occurred  at  the  hearing,  to  de^ 
Clare  the  Inanffidency  of  the  statement,  or 
even  that  they  were  aware  of  It  The  hear- 
ing was  apparcntiy  In  the  natare  of  an  In- 
quest to  ascertain  whether  the  dty  waa  llaUe. 
Plaintiff  nonsuit  All  concurred. 
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(68  N.  H.  257) 

BBLAND  T.  QOaS  «t  aL 

SAMH  T.  DBMARS  et  ax. 

(Sopmae  Court  of  New  Hampshire.  Gooa. 
March  15.  1896.) 

H0HS8TB1AD-ATTACHUBNT— SUBSBQUSNT 
CONVBTANCB-A88IONUBNT. 

Under  Pub.  St  c.  188,  fi  8,  wUch  proTidei 
that  a  homed  lead  is  exempt  dtuinK  the  contin- 
oance  of  its  occnpancT  a«  aach,  and  Id.  c  230,  S 
12,  which  proTldes  that  no  attachment  of  real 
estate  shall  be  defeated  by  any  chanije  in  the 
Datare  of  the  debtor*!  right  thereto,  and  which 
farther  providei  that  the  whole  interest  of  the 
debtor  saali  be  hold«i  the  attachment,  a 
debtor  is  not  entitled  to  the  homestead  exemp- 
tion in  property  which  he  and  wife  subsequent 
to  attachment,  but  prior  to  execution,  have  con- 
veyed by  deed  in  common  form,  with  release  of 
dower  and  homestead,  and  moved  off  tiie  prem- 
ises. 

Petitions  by  Joseph  Beland  against  Herbert 
Goas  and  another  and  against  Fiank  Demars 
and  wife.   Cases  discharged. 

Petitions  under  the  statute  In  regard  to 
homesteads.  Facts  agreed.  FranlE  Demars, 
one  of  the  defendants,  was  the  owner,  subject 
to  a  mortgage,  of  a  lot  and  dwelling  bouse  oc- 
cupied by  him  as  a  homestead.  January  12, 
1^4.  the  plaintiff  attached  all  of  Demars' 
real  estate  on  a  writ  in  assumpsit  January 
31,  18&4,  Demars  and  wife  conveyed  the  real 
estate,  subject  to  the  mortgage,  but  with  no 
proTisloD  as  to  the  attachment,  to  the  defend- 
ants Goas  and  Perlclns,  by  deed  in  common 
form,  with  release  of  dower  and  homestead. 
Neither  Demars  nor  Qosa  nor  Perkins  has 
since  resided  upon  the  premises.  May  26, 
1894,  the  plaintiff,  having  obtained  Judgment 
in  bis  salt  placed  an  execution  in  the  hands 
of  an  officer,  who  proceeded  to  advertise  for 
sale  all  of  the  right  which  Demars  had  on 
January  12,  18M,  or  at  the  time  of  such  ad- 
vertisement, of  redeeming  said  property.  Be- 
fore the  sale.  Goes  and  Perkins  flled  a  notice, 
under  the  statute,  requesting  the  officer  to  set 
oat  to  Demars  and  wife  a  homestead  of  the 
value  of  $500,  and  Demars  and  wife  flled  a 
like  notice.  August  6,  18M>  the  plaintiff  filed 
a  notice  with  the  officer,  under  the  statute, 
denying  such  right  of  homestead,  and  after- 
wards brought  these  petitions  to  have  the 
same  ascertained  and  adjudicated. 

Bobert  K.  OhamberUn,  for  plaintiff.  Her* 
bert  I.  Gon,  fbr  defendants  Ooss  and  Per^ 
klfla. 

SMITH.  J.  The  defudimts  contend  that 
because  at  the  date  of  the  attachment  tbe 
premises  were  subject  to  the  mortgage,  and 
to  tbe  right  of  the  debtor  and  his  wife  to  a 
homestead,  no  greater  interest  of  tbe  debtor 
can  be  seised  and  sold  <ai  flie  execution.  By 
the  attachment,  Oie  creditor  acquired  a  ttat- 
ntory  Uen  nptm  Uie  debtor's  Interest  In  the 
propoty,  not  only  mm  tt  was  at  Oie  time  the 


attachment  was  made,  bnt  such  additional  In- 
terest as  he  might  hare  at  the  time  the  prop- 
erty was  taken  on  niecution.  Pnb.  St  c.  220, 
i  12.  The  attachment  was  subject  to  the 
mortgage  but,  If  tbe  mortgage  debt  had  been 
paid  In  the  meantime,  the  whole  interest  of 
the  debtor  after  suA  payment  would  have 
been  held  by  the  attachment  The  attach- 
ment was  also  Qibject  to  the  bomratead  right, 
but  if.  In  tbe  meantime,  the  homestead  has 
been  loat,  by  abandonmoit,  release,  or  otha- 
wise,  tbe  Uen  still  remains,  dlslncmnbered  of 
tbe  homestead  right.  After  tbe  attachment, 
Demars  and  wife  conveyed  the  land  attached 
to  Gosa  and  PeiMns,  with  releue  ot  dower 
and  homestead,  and  removed  from  the  prem- 
ises. By  the  aale  and  renwTal,  their  home- 
stead right  became  extinguished.  A  home- 
stead of  the  Talue  et  (500  is  exempt,  "during 
Its  continuance,"  trom  attachmoit  and  team 
lery  or  sale  on  eracntlmL  Pabw  St*c.  138,  I 
3.  The  exonptlon  Is  In  land  owned  by  the 
debtor,  or  In  which  he  has  an  Interest,  and 
occupied  as  his  bmnestead.  Id.  c  138,  {  1. 
After  the  conveyance  Demars  no  longer  own- 
ed the  land,  or  had  any  Interest  In  It,  and  aft- 
er his  ronoval  be  no  longer  occupied  It  Own- 
ership and  occupancy  being  essential  for  the 
assertion  of  the  right.  It  was  lost  upon  the 
sale  and  removal.  The  homestead  ilgbt  Is  an 
Inchoate  one,  not  assignable  until  tbe  home- 
stead Is  set  out  and  assigned  In  specific  prop- 
erty, when  It  becomes  a  vested  estate.  It  Is 
said  to  bear  some  analogy  to  tbe  right  of 
dower,  which  inay  be  rrieased  in  tbe  lifetime 
of  the  husband,  but  cannot  be  set  out  or  as- 
signed before  his  death.  Lake  v.  Page,  68 
N.  H.  318,  319,  1  AtL  113.  See,  also,  Norrts 
V.  Moulton,  34  N.  H.  392,  397;  Horn  v.  TuftB, 
39  N.  H.  478,  484,  495;  Bennett  v.  Cutter,  44 
N.  H.  80,  71;  Austin  v.  Stanley,  46  N.  H.  Bl, 
62;  Locke  Rowell,  47  N.  H.  46;  Carrier  t. 
Woodward,  62  H.  6S;  Cross  t.  Weare,  Id. 
126,  126.  The  conveyance  to  Coas  and  Per- 
kins was  not,  dther  In  form  or  substance,  an 
assignment  of  a  right  of  homestead.  The 
deed  was  an  absolute  conveyance  of  the  whAe 
title  In  fee  to  tbe  grantees.  They  did  not 
take  a  life  estate  bi  the  debtor's  Interest  In 
the  land  of  the  value  of  $600,  but  all  his  In- 
terest, which  was  the  whole  estate,  sufiject  to 
the  mortgage.  The  grantees,  upon  delivery  of 
the  deed  and  upon  their  removal  to  the  land 
for  the  purpose  of  occupying  It  as  a  home- 
stead, would  become  entitled  to  a  homestead 
therein  as  against  their  own  creditors;  but 
they  cannot  set  up  tAst  right  against  the  stat- 
utory lien  ct  a  creditor  of  their  grantor,  ac- 
quired before  the  oonTeyanee  to  them,  and  of 
which  they  had  at  least  cmutraetlTe  notice. 
The  debtor  and  his  wife  no  longer  baring  a 
right  of  homestead  In  the  premises  In  que*- 
tlon,  his  creditor,  by  virtue  of  his  statutory 
Uen,  can  sell  the  same,  subject  only  to  the 
mortgage.    Osse  dlscluut:ed.    All  concnmd. 
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(C8  N.  H.  26S) 

CLARK  T.  CITT  OF  POBtSMOUTH. 

(Supreme  Coart  of  New  Hampshire.  Bockinx* 

ham.  July  26,  1806.) 

HSALTH    OFFICERS  —  COUPBNSATIOH  —  PAT- 
UENT  OF  CliAIUS. 

1.  Under  a  city  ordinance  defining  tlie  dnties 
of  the  liealth  officers,  and  providinK  tliat  the 
phreiciao  of  the  health  boartf  shall  receive  from 
the  city,  in  full  for  all  serrices  required  of  him 
88  a  member  of  the  board,  an  annual  salary  of 
$50,  Imowled^  of  the  mayor  and  aldermen  that 
he  is  performmg  certain  serricei  doei  not  entitle 
him  to  extra  compensation. 

2.  It  being  ][)roTided  by  ordinance  that,  when 
an  appropriation  is  ezhanated,  the  city  clerk 
ahall  give  notice  thereof  to  the  committee  on  ac- 
counts, and  it  shall  pass  do  more  daima  on  aald 
'accounts  till  the  city  councils  have  provided 
the  means  of  paying  the  same,  the  appropriation 
for  the  board  of  health  being  exhausted,  it  has 
no  authority  to  make  farther  expenditures. 

AssumpBlt  t)7  Henry  V-  Clark  ■gainst  the 
city  of  Portunoiitli  fin:  extra  aerrlcea  as 
health  officer  of  the  ef^.  Facts  fOimd  by  the 
court  Judgment  for  defendant 

Samuel  W.  Emery,  fw  plalntilt.  Bmest  L. 
GuptUl  and  Calvin  Page»  for  defendant 

CLABK,  J.  The  plaintiff  was  a  health  offi- 
cer and  physician  of  the  board  of  health  of 
the  dty  of  Portsmoatb  In  18Q&,  and  entitled 
to  an  annnal  salary  of  $50,  which  has  been 
paid  him.  This  suit  Is  brooght  to  recover  pay 
for  extra  services  rendered  by  him  In  Septem- 
ber, October,  and  November,  1893,  in  ordering 
the  abatement  of  nuisances,  the  entry  of  sew- 
ers, and  the  proper  sanitary  arrangement  of 
buildings.  He  also  rei)orted  to  the  superin- 
tendent of  the  waterworks  a  list  of  persons 
using  water,  and  to  the  city  clerk  the  names 
of  those  entering  sewers,  but  was  not  em- 
ployed by  either  of  these  officers  to  do  this 
work.  The  mayor  and  board  of  aldermen 
knew  the  plaintiff  was  rendering  these  serv- 
ices, which  were  worth  the  amount  be  asks 
the  city  to  pay.  The  unpaid  balance  of  ttie 
plaintiff's  bill  Is  $165,  which  is  the  sum  be 
seeks  to  recover  in  this  action.  At  a  meet- 
ing of  the  mayor  and  aldermen,  December  14, 
1893,  six  aldermen  being  present  out  of  a 
total  membership  of  nine,  the  bill  of  the  plain- 
tiff for  $225  was  reported  from  the  flnnnce 
committee  without  rccommcnclatlon,  and  It 
was  voted  that  the  bill  be  paid,  four  alder- 
men voting  In  the  affirmative  and  two  In  the 
negative.  At  the  next  meeting  of  the  mayor 
and  aldermen,— December  21st,— eight  alder- 
men l>eing  present  the  vote  to  pay  the  plain- 
tiff's bill  was  reconsidered,  and  the  matter 
was  referred  to  the  city  solicitor.  No  further 
action  was  ever  taken  by  the  city  government 
In  1893,  $200  was  appropriated  for  the  board 
of  healtli,  and  this  sum  was  expended  before 
the  plaintiff  rendered  the  services  for  which 
this  suit  Is  brought. 

The  cfty  ordinances  deflne  the  duties  of  the 
health  officers,  and  provide  (section  2^  that 
the  physician  of  the  board  of  health  shall  re- 
ceive from  the  city,  In  full  for  all  services  re- 
quired of  him  as  a  member  of  said  board,  an 


annual  salary  of  950^  In  addition  to  any  legal 
fees  to  which  he  may  be  entitled  from  any 
parties  other  than  the  dty.  The  fact  that 
the  mayor  and  board  of  aldermen  knew  that 
the  plaintiff  was  rendering  the  services  for 
which  he  now  demands  additional  compensa- 
tion does  not  give  validity  to  his  claim,  be- 
cause the  cfty  ordinance  provided  an  annual 
salary  in  fall  for  all  aerrlces  reqnired  of  him 
as  a  member  at  the  boud. 

The  city  (Hrdlnances  further  provide  (sec- 
tion 12)  that  "whenever  an  appropriation  ^11 
have  been  exhausted,  the  dty  derk  ahall  give 
notice  of  the  fact  to  the  mayor,  the  president 
of  the  common  council,  and  the  committee  on 
accounts,  and  said  committee  diall  pass  no 
more  claims  on  said  accoonts  vjMI  the  dty 
councils  shall  have  provided  the  means  of  pay- 
ing the  same."  The  appropriation  of  $200  for 
the  board  of  health  for  1893  had  been  ex- 
pended before  the  plaintiff  rendered  the  serr- 
ices  for  which  he  now  se^s  to  recover.  The 
board  of  health  had  no  authority,  under  the 
ordinance,  to  expend  any  money  beyond  the 
sum  appropriated  tot  Iti  nae.  Jndi^unt  for 
the  defendant 


WALLACE),  3^ 
concurred. 


did  not  ait    The  others 


m  M.  H.  MT) 
DATIS  V.  OONCOBD  ft  H.  B.  S. 
(Supreme  Court  of  New  Hampsbir^  Orafton. 

March  16,  1895.) 

RAILROADS— INJCRT  AT  CROSSING— CARB  RE- 
QUIRED or  INJURED  PARTY— EVIDBNOB— 
QUESTION  FOR  JURY— BULBS  OF  CO MPA NY- 
AD  MI  SSI  BI  LIT  Y— EAT  E  OF  BPEEa>— INSTRUC- 
TIONS—DUTY  OF  COURT  TO  GIVE. 

1.  la  an  action  aerainst  a  railroad  company 
for  negligently  causing  the  death  of  deceased 
while  driving  over  a  highway  crossing  of  its 
track,  evidence  that  deceased  during  ute  three 
years  preceding  his  death  always  drove  slowly 
over  the  crossing  in  question,  and  watched  for 
trains,  is  com][]etent  on  the  ground  that  a  per- 
son is  more  likely  to  do  or  not  to  do  a  thing, 
as  he  is  in  the  habit  of  doing  It  or  not  doing  It, 

2.  In  an  action  aRainst  a  railroad  company 
for  negltgently  cansine  the  death  of  decetaed 
while  driving  over  a  lilghway  crossing  of  its 
track,  it  appeared  that  the  train  was  late,  and 
at  the  time  of  the  collision  was  running  at  the 
rate  of  40  to  60  miles  an  hour,  while  the  q>eed 
permitted  by  defendant's  rules  at  the  place  of 
the  accident  was  15  miles  an  hour;  that  de- 
ceased was  familiar  with  the  crossing,  and  was 
driving  a  suitable  team,  aad  approached  the 
crossing  as  a  careful  and  prudent  person  would. 
There  was  evidence  trading  to  show  that  de- 
ceased looked  for  the  coming  of  any  train  that 
might  be  approaching  the  crossing.  It  was  also 
certain  that.  If  he  looked,  he  must  have  seen 
the  train  within  the  distance  of  abont  600  feet. 
Held,  that  It  waa  for  the  jury  to  determine 
whether  deceased  exerdsed  proper  care  and 
caution. 

3.  A  case  cannot  be  withdrawn  from  the  jury 
unless  it  conclusively  follows,  as  matter  of  law, 
that  no  recovery  can  be  had  on  any  view  which 
can  properly  be  taken  of  A*  teeta  which  the 
evidence  tends  to  establish. 

4.  In  an  action  against  a  railroad  company 
for  negligently  causing  the  death  of  deceased 
while  driving  over  a  highway  crossiog  of  its' 
track,  rules  of  the  company  relating  to  the  rate 
of  speed  permitted  at  the  place  where  the  acd- 
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dent  occurred,  and  as  to  the  didr  of  brakemen 
being  ready  to  act  instantly,  are  competent, 
there  being  fair  reason  to  believe  that,  it  tiie 
roles  had  been  ob^ed,  the  accident  wonld  not 
have  happened. 

5.  The  speed  of  the  train  over  the  crossing 
being  an  important  element  in  determining 
whether  ordinary  care  was  observed  by  defend- 
ant, an  Instmetion  that  the  question  waa  wheth- 
er persons  of  average  prudence,  placed  in  the 
sitnation  of  defendant,  would  have  ran  a  train 
at  the  speed  defendant  ran  it,  is  proper. 

9.  An  instruction  that  deceased  was  bound  to 
exerase  ordinary  core,— anch  care  aa  a  penon 
of  average  pmdeuce  would  excrdse  under  like 
drcnmEtances;  and  if  a  person  of  average  pru- 
dence, put  exactly  in  the  place  be  was,  poa- 
aesaed  of  the  same  knowledge  and  meana  of 
knowledge  of  the  danger  and  meana  of  avoid- 
ing it.  would  or  might  have  done  aa  he  did,  he 
ia  withont  fault, — is  correct. 

7.  The  fact  that  a  person,  before  crossing  a 
railroad  track,  did  not  look  or  listen  for  an 
approaching  train,  is  not  conclasive,  aa  matter 
of  law,  of  want  of  due  care. 

8.  It  ia  not  the  duty  of  the  conrt  to  give  In- 
atmctiona  requested,  however  correct  they  may 
be  aa  legal  propositions,  where  their  effect  would 
be  to  give  ondue  imminence  to  one  side  of  the 
case. 

BxoeptlonB  from  Graftoa  covaty. 

AcUon  b7  Emily  OatIb,  admlnlrtntTlz  of 
Orren  B.  DavlB,  deceased,  against  the  Goo- 
eoid  ft  Mmtreal  Railroad,  for  neeHgentG^ 
causing  the  death  of  h«  Intestate.  ThoB 
was  a  Judgment  for  plalntUF,  and  def^idant 
excepts.   Ezc^itions  ovemiled. 

Orren  B.  Davis  was  stmtdt  by  a  locomotive 
while  driving  over  a  highway  crossing  of  the 
defendants'  railroad  in  Rumney.  There  was 
a  flag  station  at  tixe  crossing  where  the  col- 
lision occurred.  The  plaintiff  put  In  evidence 
the  following  rules  of  the  defendants,  subject 
to  their  exception:  "Rule  22.  The  speed  of 
passenger  trains  must  be  reduced  to  fifteen 
miles  per  hour  passing  stations.  Lost  time 
must  not  be  m^e  up  on  heavy  descending 
grades,  sharp  corves,  or  on  track  Imown  to 
have  rough  places."  "Rule  183.  They  [the 
brakemen]  must  be  at  their  brakes,  or  just 
Inside  the  door,  while  the  train  is  moving, 
ready  to  act  instantly."  "Rule  184.  When 
approaching  or  passing  stations,  and  at  all 
points  where,  stops  are  required  by  law, 
brakemen  must  stand  at  the  brakes,  ready  to 
apply  them  if  called  for,  and  not  rely  wholly 
upon  the  air  brake."  The  defendants  re- 
quested the  following  Instructions,  which 
were  not  given,  and  they  excepted:  "(1)  It 
is  the  duty  of  a  traveler  upon  the  highway, 
in  approaching  a  railway  crossing,  to  look 
both  ways,  and  listen  for  trains,  at  a  safe  dis- 
tance from  the  track,  or  to  take  au(di  other 
precautions  as  may  be  necessary  to  ascertain 
that  he  may  cross  without  danger  of  being 
struck  by  an  approaidiing  train.  (2)  Where 
a  traveler  upon  the  highway,  approartiing  a 
railway  crossing  with  which  be  is  familiar, 
with  an  unobstructed  view  of  the  railroad 
tract  In  both  directions,  advances  to  the  point 
ot  Interaectlon  wlthoat  looking  or  listening 
for  an  approaching  train,  such  condnct  will 
constitute  negligence  per  se,  so  as  to  preclude 
a  recovery  for  Injuries  inflicted  cqjton  him  by 


a  train  wblle  atieimvtliig  to  cross.  (S)  Tbe 
track  of  a  railroad  Intersecting  a  highway  at 
grade  Is  in  Itstif  a  warning  and  notice  of  dan- 
ger which  it  l8  the  duty  of  the  traveler  npon 
tbe  highway  to  heed.  It  Is  snch  notice  of 
danger  as  to  put  the  traveler  upon  his  guard. 

(4)  The  fact  that  a  train  is  b^Ind  time  does 
not  relieve  a  traveler  from  tbe  iaty  of  look- 
ing out  for  q^roBchlng  trains,  and  ascertain- 
ing that  he  may  cross  witlumt  danger  of  txA- 
llslon.  A  railroad  has  tbe  right  to  run  trains 
at  all  tlmea;  and  those  crossbig  the  tracks  are 
entitled  to  no  oemptlon  from  care  and  Tlgl- 
lance  because  trains  are  Irregular  or  «ctim. 
It  is  the  duty  of  the  traveler  to  approarti  a 
railroad  crossing  und«  tbe  apprebenslm  that 
a  train  Is  liable  to  come  at  any  moment. 

(5)  Davis  vnui  bound  to  listen  and  look  b^Me 
attempting  to  cross  the  railroad  track,  In  or- 
der to  ax<AA  an  approaching  train,  and  not  to 
walk  his  'horses  carelessly  Into  the  place  of 
pos^le  danger.  Bad  he  used  his  senses,  lie 
could  not  have  failed  both  to  hear  and  see 
the  train  which  vras  coming.  If  he  omitted 
.to  use  than,  and  walked  his  horses  tboug^ty 
tessly  upon  the  tntft,  be  was  guilty,  and  so 
tax  CfKitrlbnted  to  bis  injury  as  to  deprive 
him  of  any  light  to  oonQtlaln  of  othera  If, 
using  them,  he  saw  tbe  train  coming,  and  yet 
underbMdE  to  cross  the  track.  Instead  of  wait- 
ing for  the  train  to  pass,  and  was  injured,  fbe 
consequences  of  his  mistake  and  temerity 
cannot  be  cast  qimhi  tbe  defendants.*'  Hie 
defendants  also  excepted  to  Ihe  denial  of  their 
motions  for  nonsuit  and  for  a  verdict  Far- 
ther facts  ap|>ear  In  the  opinion. 

John  E^vel,  John  S.  H.  Frlnk,  and  Bingham 
&  Bingham,  for  plaintlfT.  Frank  S.  Streeter, 
Samuel  B.  Page,  Joseph  W.  Fellows,  and 
Drew,  Jordan  &  Buckley,  for  defendant 

SMITH,  J.  Several  witnesses  testified, 
subject  to  the  defendants'  exception,  that  dnr- 
Ing  the  three  years  preceding  the  death  of  the 
plaintiff's  intestate  they  often  saw  him  drive 
over  the  crossing  in  question,  and  that  he 
always  drove  slowly,  and  watched  for  trains. 
It  was  conceded  at  the  argument  that  tiie  evi- 
dence was  competent  as  tending  to  show  that 
tbe  deceased,  on  approaching  tbe  crossing  on 
the  morning  of  the  accident  was  watching  for 
the  train;  that  he  stopped,  or  drove  slowly, 
and  looked  up  and  down  the  track,  to  ascer- 
tain whether  a  train  was  approaching.  It 
has  repeatedly  been  held  in  this  state  that 
such  evidence  Is  competent  upon  the  ground 
that  "a  person  Is  more  likely  to  do  or  not  to 
do  a  thing,  or  to  do  It  not  to  do  It  In  a 
particular  way,  as  he  is  In  the  habit  of  doing 
It  or  not  doing  It"  State  v.  Manchester  & 
L.  R.  R.,  S2  N.  H.  52S.  549,  550;  Hall  v. 
Brown.  63  N.  H.  93,  96,  98;  State  v.  Boston 
&  M.  B.  R..  68  X.  H.  410.  412;  Plummer  t. 
Osslpee,  60  K.  H.  56,  69;  Nutter  v.  Boston  A 
M.  R.  R.,  60  N.  H.  483,  485;  Parkinson  v. 
Nashua  A  L.  R.  Co.,  61  N.  H.  416;  I^roan  v. 
Boston  &  M.  R.  R.,  66  N.  H.  200, 20  Atl.  076. 

But  the  defoidants  dalm  tbnt  the  evidence 
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logical  tended  to  diow,  not  onlar  that  Da^ 
looked  up  and  down  the  tiaclE  to  aacertaln 
whether  tralna  were  approachliig,  but  that  he 
saw  the  apinroachlng  train,  "and  knowingly 
and  dellberatdr  drove  In  front  of  It.**  Thla 
claim  brings  na  to  the  consideration  of  Oie 
question  raised  by  the  denial  of  the  motion 
for  a  verdict  for  the  defendants.  The  ques- 
tion has  been  argoed  solely  upon  the  ground 
that  the  accident  was  caused  by  the  want  of 
due  care  oa  the  part  of  the  deceased.  The 
plalntUTs  evidence  tended  to  idiow  that  the 
train  left  Plymouth  from  10  to  20  minutes 
late,  and  at  the  time  of  the  collision  was  run- 
ning at  the  rate  of  40  to  60  miles  an  hour; 
that  the  crossing  was  rlsiple  from  the  engine 
at  a  distance  of  one-half  mile  or  more;  tiiat 
for  the  distance  of  166  feet  before  reaching 
Qie  crossing  an  approaching  train  could  have 
been  seen  by  a  highway  traveler  for  the  dis- 
tance of  600  feet  on  the  track,  ^cept  that 
upcm  the  highway,  between  67  and  40  feet 
from  the  crosiring,  the  train  was  not  visible, 
by  reason  of  a  km^,  until  it  was  within 
about  300  feet  of  the  crossing;  that  the  de- 
ceased was  familiar  with  the  crossing;  that 
his  horses  were  kind,  and  not  afraid  of  the 
cars,  were  walking  at  the  time  of  the  collision 
and  for  10  or  15  rods  beCore  reaching  the 
crossing;  that  In  going  over  the  crossing 
on  prior  occasions  the  deceased  was  uniform- 
ly cautious,  and  careful  to  look  fw  trains. 
The  evidence  was  all  one  way  that  the  de- 
ceased was  travding  wltti  a  suitable  team, 
and  approached  the  crossing  as  a  careful  and 
prudent  perswi  would.  There  was  competent 
evidence,  as  It  is  conceded,  tending  to  show 
that  he  looked  for  the  coming  of  any  train 
that  might  be  approaching  the  crossing.  If 
he  looked,  It  Is  certsin  he  must  have  seen 
the  train  within  the  distance  of  about  600 
feet  The  single  question,  then,  Is  whether 
the  evidence  condusIvcOy  shows  that  the  at- 
tempt to  cross  before  a  train  within  that  dis- 
tance was  80  imprudent  and  reckless  that  no 
prudent  person  would  have  attempted  It;  or 
whetiier  there  vras  a  qoestion  for  the  Jury 
to  determine  from  the  evidence,  vis.  whether 
the  deceased  exercised  proper  care  and  cau- 
tion. "There  is  no  fixed  standard  !n  the  law 
by  which  a  court  Is  enabled  to  arbitrarily  say 
In  every  case  what  conduct  shall  be  consid- 
ered reasonable  and  prudent  and  what  shall 
constitute  (Vdlnary  care  -under  any  and  all 
circumstances.  *  •  •  When  a  given  state 
of  facts  Is  such  that  reasonable  men  may 
falriy  differ  upon  the  question  as  to  whether 
ttiere  was  negligence  or  not,  the  determina- 
tion of  the  matter  Is  for  the  Jury.  It  Is  only 
when  the  bets  are  such  that  reasonable  men 
must  draw  the  same  conclusion  from  tiiem 
that  the  question  ttf  negligence  Is  ever  con- 
sidered (HDe  of  law  for  the  court"  Railway 
Co.  V.  Ives.  144  U.  &  408,  417.  12  Sap.  Gt 
870.  How  near  the  train  was  to  the  deceased 
when  he  discovered  it  and  whethor  he  saw 
It— as  the  evidence  tends  to  show  he  did.— • 
does  not  appear.   It  may  have  been  600  feet 


awayr-m  far  that  pasons  (tf  ordinary  pru- 
dence would  not  hesitate  to  attempt  to  cross. 
Upon  that  question  the  plaintiff  was  entitled 
to  Uie  decision  of  the  Jury.  A  case  Is  not 
withdrawn  from  them  unleaa  it  conclusively 
f (diows,  as  matter  of  law,  that  no  recovery 
can  be  bad  upcm  any  view  irtUch  can  pn^MXly 
be  taken  of  the  facts  which  the  evidence 
tends  to  estaUish.  Railway  Oa.  v.  Cox.  146 
U.  S.  688.  606,  12  Bup.  Gt  906;  Gardner  v. 
Ralbwad  Oo..  150  U.  S.  S40,  361,  14  Sup.  Ot 
140;  Page  v.  Parker,  48  N.  H.  363.  366.  The 
train  left  Plymontii  10  to  20  minutes  late, 
and  at  the  time  ot  die  collision  was  running 
at  the  rate  of  40  to  60  miles  an  hour.  Ihe 
speed  permitted  by  the  defendants'  rules  In 
pasidng  stations  was  15  miles  an  hour.  The 
defendants*  evidence  tended  to  iffove  that  nei- 
ther tiie  engineer  nor  fireman  saw  the  hay- 
rack until  the  moment  It  was  struck  by  the 
engine.  In  Nuttw  v.  Bostim  &  M.  B.  B.,  00 
N.  H.  488,  485.  It  was  said  that  the  fact  that 
the  defendants'  train  was  running  at  an  un- 
lawful rate  of  speed  "might  affect  the  ques- 
tion of  the  pialnticrs  care.  It  may  have  been 
reasonable  for  the  plaintiff  to  act  upon  the 
belief  that  the  defendants  were  aware  of  th» 
speed  law,  and  would  obey  It  *  *  *  Tlie 
plaintiff's  belief  In  the  defendants'  knowl- 
edge and  presumed  obedience  ot  the  speed 
law  may  have  been  a  suMclent  excuse  for  his 
want  of  vigilance  in  not  observing  the  ap- 
ivoaching  train,  and  whether  or  not  It  was 
a  sufficient  excuse  is  a  question  of  fact  whl(A 
was  properly  submitted  to  the  jury."  The 
crossing  of  a  crowded  thoroughfare  by  a  pe- 
destrian Is  attended  with  mtxK  «  less  dan- 
ger from  passing  teams,  yet  the  act  Is  one 
which  persona  of  ordinary  prudence  constant- 
ly attempt  A  travelar  la  not  restricted  to 
one  sidewalk  when  an  <qis)ortnoity  occurs  for 
crossing  which  a  person  of  ordinary  prudence 
would  Improve,  using  due  care  to  avoid  In- 
jury. If  injured  In  the  attempt  through  the 
negllgmce  of  another,  he  may  maintain  his 
action  therefor,  provided  the  attempt  was  one. 
which  a  person  of  ordinary  care  would  have 
made,  and  due  care  was  used  In  making  It 
The  result  may  show  mlajudgment  as  to  the 
danger  of  crossing,  but  In  such  case  one  !s 
only  required  to  judge  ot  danger  as  It  appear- 
ed before  and  not  after,  the  attempt  The 
train  was  running  at  a  rate  of  speed  three 
times  as  great  as  that  allowed  by  the  d^md- 
ants'  rules.  It  must  be  presumed  that  the 
rules  were  made  to  be  enforced,  and  that  they 
were  generally  obeyed.  Altbough  the  deceas- 
ed may  not  have  known  of  the  exlstaice  of 
the  rule,  yet  he  was  famUIar  with  the  oross- 
Ing.  frequently  travel^  over  It  and  mlf^ 
reasonably  act  en  the  belief  that  the  train 
would  be  run  at  ihe  usual  speed  in  passing 
the  station.  There  was  at  least  fair  room 
tor  argument  that  if  the  rule  had  been  obey 
ed.  he  would  hare  had  sufficient  time  for 
crossing  without  Injury  or  unreasonable  risk, 
and  that  it  would  not  have  been  an  imprudent 
act  Tba  rules  were  competent  evidence.  I^y- 
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man  t.  Railroad,  supra;  State  t.  Mandbeeter 
&  L.  R.  B.,  supra;  Nutter  t.  Boston  &  M.  B. 
B.,  supra.  Darls  y.  MaiuAester,  62  K.  H. 
4SSt,  iB  not  applicable. 

It  was  left  to  the  Jury  to  determine  wheth- 
er the  speed  of  the  train  was  reasonable  or 
anreesonable,  and  they  were  Instructed, 
among  other  things,  "that  the  Question  was 
whether  a  person  at  average  prudence,  pla- 
ced In  the  situation  of  the  defendants,  would 
have  run  the  train  at  such  speed."  To  this 
Instruction  the  defendants  excepted.  The  de- 
fendants, in  running  their  trains,  being 
bound  to  use  ordinary  care  to  avoid  Injury  to 
highway  traveten,— that  is,  as  high  a  degree 
of  care  as  persons  of  arerage  prudence  would 
observe,— it  Is  obvious  that  the  speed  of  the 
train  over  the  crossing  was  an  important  ele- 
ment for  consid^Uon  In  determining  wheth- 
er ordinary  care  was  observed.  The  bigber 
the  speed,  the  greater  the  danger  of  collision 
with  a  highway  traveler.  It  was,  therefore, 
a  proper  question  for  the  Jury  whether  per- 
sons of  ordinary  care  or  prudence  would.  In 
view  ol  the  dangers  to  be  Incurred  and  ac- 
cidents to  be  avoided  at  the  crossing,  have 
run  a  train  at  a  speed  of  40  to  60  miles  an 
hour. 

The  Jury  were  also  instructed  ttaat  the  de- 
ceased was  bound  to  exercise  ordinary  care, 
— sndi  care  as  a  person  of  average  prudence 
would  exercise  under  like  circumstances;  and 
If  a  persw  ot  average  prudence,  put  exactly 
in  the  place  he  was,  possessed  of  the 'same 
knowledge  and  means  of  Imowledge  of  the 
danger  and  means  of  avoiding  It  would  or 
might  liave  done  as  he  did,  be  was  without 
fault  To  the  last  clause  the  defendants  ex- 
cepted. Ordinary  care  requites  that  a  per- 
son should  act  not  only  In  view  of  facts  of 
which  he  has  actual  knowledge,  but  in  view 
of  facts  which  he  may  learn  In  the  exercise 
of  OTdlnary  diligence;  and  this  is  what  was 
meant  by  the  words  "meahs  of  knowledge." 
Ordinary  fiare  being  that  degree  of  care  re- 
quired by  tiie  dangers  reasonably  to  be  ap- 
prehended,  th«re  is  no  ground  for  contending 
that  the  Instructifm  meant  that  the  deceased 
was  required  to  exercise  any  less  degree  of 
care  than  what  persons  of  average  prudence 
mwld  have  used  under  the  same  circnmstan- 
ces;  that  is,  In  bis  situation.  The  defend- 
ants claim  that  the  use  of  the  word  "might" 
rendered  the  instructions  emmeous.  It  is  the 
same,  la  effect  wbetlier  the  Jury  were  in- 
stmeteil  that  the  degree  of  care  required  of 
Davis  was  wbat  a  person  of  average  pru- 
dence would  use,  or  what  such  a  person 
might  use,  nnder  the  same  circumstances. 
The  standard  of  care  is  that  of  a  person  of 
average  pnidmce.  If  the  deceased  used  the 
core  of  sncb  person  nnder  the  same  or  simi- 
lar circumstances,  that  was  all  he  waB  re- 
quired to  do;  and  It  Is  not  believed  that  the 
jnrjr  conld  have  understood  that  Uie  degree 
of  care  required  to  be  used  was  lowered  by 
the  use  of  tbe  worA  "might"  in  connection 
with  the  word  *^rould."  The  defendants  ex- 


cepted to  the  refusal  to  give  the  Instructions 
requested.  The  fact  that  the  deceased,  be- 
fore crossing,  did  not  look  or  llBteu  for  an 
approaching  train  (if  he  did  not),  would  not 
be  conclusive,  as  matter  of  law,  of  want  of 
due  care.  Nutter  v.  Railroad,  supra;  State 
V.  Manchester  &  L.  R.  R.,  supra;  Huntress  v. 
Ralh-oad,  66  N.  H.  185,  S4  AtL  IM;  Lyman 
V.  Railroad,  supra,  and  authorities  cited. 
The  tact  would  be  important  evidence  to  be 
considered  by  the  Jury  on  the  question  of 
coutrlbutory  negligence,  but  the  conduct  of 
the  deceased  Is  not  to  be  Judged  by  that  fact 
alone.  He  was  bound  to  look  and  listen  as 
much,  and  as  long  and  as  often,  as  a  person 
of  average  prudence  In  bis  situation  would 
have  looked  or  listened,  bnt  no  more,  and  not 
otberwlse;  and  It  was  for  the  Jury  to  say, 
as  matter  <rf  fact  In  view  of  all  the  evidence 
on  that  part  of  the  case,  whether  he  acted  as 
persons  of  average  prudence  would  bave 
done  under  the  same  circumstances. 

It  cannot  be  said  that  the  remaining  re* 
queste  were  not  properly  refused.  Other  in- 
structions were  given  besfdes  those  excepted 
to;  and,  no  exceptions  having  beoi  taken  to 
them,  it  must  be  assumed  they  were  ccnrrect 
and  such  as  tiie  case  called  for.  It  may  be 
assumed  that  the  dangers  of  a  railway  grade 
crossing,  and  the  mutual  duties  and  rights 
of  the  patties,  were  called  to  the  attention  of 
the  Jury  with  pertinent  comments.  It  is  not 
the  duty  of  the  presiding  Justice  to  give  in- 
stmctions  requested,  however  correct  they 
may  be  as  legal  propositions,  when  their  ef- 
fect would  be  to  t^ve  imdne  prominence  to 
one  side  of  the  case.  If  the  requests  refused 
w«re  Intended  as  a  full  stetement  of  the  law 
of  the  case,  they  fell  far  short  of  it  They 
omitted  entirely  any  reference  to  the  duty 
owed  by  the  defendants  to  the  deceased.  In 
a  general  way,  ttie  Instructions  requested 
were  included  In  'those  given  up<m  the  snb- 
Ject  of  contributory  negligence.  It  must  nec- 
essarily be  left  to  the  presiding  Justice  to  de- 
cide bow  far  it  would  be  useful  to  accompany 
a  statement  of  legal  propositions  with  ob- 
servations upon  the  fiuts  of  tbe  case.  Ex- 
ceptions overruled. 

GABPENTBB,  CHASE,  and  WALLACE, 
33.,  did  not  sit  The  otbers  concorred. 

(68  N.  H.  606) 
BENTON  et  bL  v.  HOPKINS  et  al. 

(Supreme  C^ort  of  New  Hampshire.  Coos. 

March  15,  1896.) 

NOTES  —  ACTION  AGAINST  IND0RSHR8  —  WIT- 
NESSES. 

1.  ActiOD  by  the  indorsee,  os  a  note  payable 
to  M.  H.,  and  indorsed:  "M.  H.  J.  H." 
"Waiving  demand  and  ootice.  M.  H.  J.  H.,"— 
cao  be  maiotained  a'sainat  both  lodorsers;  it  not 
appearing  that  they  are  not  jointly  liable. 

2.  FlalDtifFs  in  an  action  by  administrators  of 
the  ind(»«ee  of  a  note  against  the  indorsers  not 
having  elected  to  testify,  defendants  are  prohib- 
ited by  Pub.  St  c.  224,  S  16.  from  testifying  to 
any  facts  occurring  in  the  lifetime  (tf  deoeaaad. 
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Aedon  bj  Benjamin  Benton  and  anotter, 
admlnlsttaton,  against  John  H.  Hc^klns  and 
anotber.   Oase  dlacbaiged. 

AflsumpBlt  npon  a  promlBBMT  note  payable 
to  the  order  of  M.  T.  Hopkins,  and  bearing 
the  following  Indorsements:  "M.  Y.  Hc^klns. 
J.  M.  Hopkins."  "Waiving  demand  and  no- 
tice. M.  v.  Hoi^ns.  J.  M.  Hopkins."  The 
plaintiffs  are  administrators  of  the  estate  of 
Jacob  Benton,  Indorsee  of  the  note.  At  & 
hearing  before  a  referee,  the  d.efendantB 
moved  that  J.  M.  Hopkins  be  discharged,  on 
the  ground  that  succeeslTe  indorsers  cannot 
be  Joined  as  defendants,  offered  his  evidence 
In  regard  to  the  note,  and  excepted  to  a  de- 
nial of  the  motion  and  the  exclusion  of  the 
evidence.  The  plaintiffs  did  not  elect  to  tes- 
tify. 

Drew,  Jordan  ft  BiuMey.  tor  ptainttfls. 
ladd  ft  Fletcher,  tot  defendants. 

OEJkBKt  J.  The  qnestion  la  Ot\a  case  Is 
one  of  procednre  for  the  trial  term.  It  does 
not  a^iear  wbettier  the  def«idant8  are  not 
jointly  liable  to  Benttw,  the  indorsee.  If 
they  are,  there  Is  no  qneetlon  that  tbe  ac- 
tion can  be  maintained.  As  the  plaintiffs  did 
not  ^ect  to  testify,  the  defendants  coold  not 
testify  to  any  facts  occorrlng  in  the  Ufetbne 
of  Benton.  Pub.  Bt.  c  22i,  |  16.  Case  dl»- 
charged.   AH  concurred. 


(«8  N.  H.  W» 

LINCOTT  T.  NORTHWOOD  tTNION  SHOE 
CO.    PEAYET  V.  BAMB.    OIT^  v. 
8AHB.   MABSTON  v.  SAMS. 

HOLMBS  V.  SAME. 

fSapreme  Court  of  New  Hampshire.  BocUng- 
ham.  July  28,  1895.)  . 

aOSPORATIONS— STOCK  BDBSCRIFnOM8-^AT< 
UBNT  B7  SBRVICBS. 

Where  persons  BUbscribe  for  the  stock  of  a 
corporation  on  the  agreement  that  they  shall  be 
employed  by  the  corporation,  and  pay  for  the 
stock  by  a  certain  per  cent,  of  their  wa^ea,  till 
tlieir  subscriptioaB  are  paid,  and  the  directora 
furnish  the  eotiie  capital,  and  have  the  entire 
stock  iasued  to  them  as  security,  they  to  trans- 
fer It  to  the  Bubscribera  when  their  aubscrip- 
tions  are  paid,  aubscribers  cannot,  on  the  cor- 
poration becoming  insolvent  before  the  abarea 
are  fully  paid  for,  recover  of  the  corporatiuu  the 
amount  of  wages  retained  on  account  of  sub- 
Bcriptions,  they  having  made  no  demand  for  the 
stock,  and  the  stock  certificates  having,  after 
suit  brought,  been  deposited  subject  to  the  or- 
der of  the  subscribers;  this  not  being  a  sale  of 
Uie  stock  for  less  than  par  by  the  company,  con- 
trary to  Fob.  St.  c  149,  9,  as  the  directora 
have  no  claim  against  it  fOr  ue  balance  of  the 
■uljecriptlons. 

AetioDS  by  George  J.  Lincott,  Dudley  B. 
Peavey,  Carrie  B.  Giles,  Byron  H.  Marston, 
and  W.  I.  Holmes  against  tbe  Northwood  Un- 
ion Shoe  Company.  Judgment  tot  defendant. 

Asrampsit  Facts  foond  by  Ore  conrt  In 
tbe  «prtng  of  1881  eadi  of  the  plalntifEB  snb- 
•cribed  for  am  or  more  shares  of  8to(^  In  a 
proposed  corporation,  by  an  agreement  of 


nhUSx  tte  following  li  «  oqn^:  tbm  on- 
denlgned,  «atnci!fbe  to  Ute  capital  stock  of 
the  NorOiwood  UMon  Shoe  Company  tbe 
amount  set  against  our  respectlT*  namea  No 
subscriber  to  be  held  f w  aU  or  any  part  of 
his  snbscriiitlai  nntll  the  wbide  amount  ot 
the  capital  stock  Is  snbscrlbed,  925,000.  Pay- 
ment to  be  made  ten  per  cent  p«r  montii  of 
onr  wage^  nntn  ti^  whole  amount  of  eadi 
Individual  subictlptioo  ia  paid.**  Boon  after, 
the  whole  amount  of  tbe  capital  stock  hav- 
ing been  subscribed,  tiie  corporation  was  fwm- 
ed.  By  authorl^  of  flie  board  of  directors, 
the  whole  stock  PSOO  shares,  of  tbo  par  Talue 
of  $60  eadd  was  Issued  to  tbe  directors  as 
trustees,  to  bold  as  security  fw  929,000  which 
they  loaned  to  the  corporation,  iq>on  the  un- 
derstanding that  they  would  transfer  the  wtotA 
to  the  subscribers  when  the  latt»  paid  tbe 
amount  of  their  snbsc^lptlons.  As  soon  as 
the  factory  was  started,  the  idaintiffs  entered 
Into  the  d^endant's  employ,  and  10  per  cent 
of  their  wages  was  paid  to  the  directors^  who 
held  the  stock  on  account  of  the  plaintiffs' 
stock  subscriptlMUL  fniey  eontlnned  to  work 
under  this  arrangement  until  November,  1804, 
when  the  company  became  insolvent,  and  was 
unable  to  furnish  wwk  for  Oiem.  Tbesy  Hatt- 
ed  to  perform  fheit  contracts,  but  were  ptt- 
rented  from  so  doing  by  this  circumstance. 
These  suits  are  brought  to  recover  the  money 
retained  by  the  company  on  account  of  tiie 
shares  of  stock  subscribed  for.  Nwe  of  the 
plaintlfh  has  demanded  of  thB  company  the 
shares  of  stock  for  which  be  subscribed.  Dur- 
ing the  pendency  of  the  suits,  certificates  of 
stock  to  which  ^e  plaintiffs  would  bave  been 
entitled  U  they  had  been  allowed  to  pay  for 
them  in  full  have  been  d^oslted  with  the 
clerk  of  court,  subject  to  their  order. 

Felker  ft  Pearl,  tor  plaintiffs  L/incott  and 
Peavey.  Bumham,  Brown  ft  Warren,  John 
W.  Kelley,  and  John  S.  H.  Frlnk.  for  oth« 
plaintiffsi   Louis  O.  ^yt^  for  defendant 

PER  ODBIAM.  Whatever  might  be  the 
legal  righto  of  the  parties  if  the  ^alntlffs  had 
made  a  demand  for  certlflcates  of  the  stock 
tot  wtalch  they  subscribed,  and  tbe  defendant 
had  refused  to  comply  tberewith,  these  actions 
cannot  be  maintained,  tn  tbe  absence  of  a 
demand.  Swaaey  v.  Hanufttcturing  Co^,  48  N. 
H.  200.  If  the  certlflcates  are  ddlvered  oa 
demand  before  fnU  payment  Is  made,  the 
plalntUb  cannot  complain.  It  would  be  uel- 
thw  equitable  nor  le^  that  they  should  re- 
cover Judgmenta  pa^ble  in  cash  for  th^  lap 
bor,  for  which  they  are  entltied  to  payment  In 
stock  only,  if  .they  can  have  the  stock  without 
making  further  payments.  Tbe  company's 
refusal  or  Inablll^  to  employ  the  ^alntllBi)  or 
to  accept  payment  In  full  for  the  sto^  is  un- 
important inovlded  the  stock  Is  delivered  to 
them  upon  demand.  A  vendor's  rtfusal  to 
accept  full  payment  for  the  article-  sold,  ae- 
compaided  vrith  ito  delivery  to  the  vendee, 
does  not  authorise  the  latter  to  rescind  the 
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contract,  and  recover  back  the  partial  pay- 
ments he  may  bare  made. 

It  Is  claimed  tiiat  the  statatory  ^hlbltlon 
of  a  sale  or  disposal  of  shares  of  stock  by  the 
company  at  a  pilce  below  par  ^nb,  St  c  149, 
i  S)  makes  It  Impossible  tor  It  to  onnply  with 
B  demand.  But  the  cMnpany  il  not.  In  any 
pn^w  sense,  the  owner  of  Its  stock.  The  en- 
tire capital  was  famished  In  cash  by  the  par- 
sons composing  the  board  of  directors,  to 
whom  the  money  paid  by  the  i^alntUts  eqiU- 
tably  belongs.  They  had  a  right  to  hold  the 
plaintiffs'  certificates  until  they  were  folly 
paid  for.  This  right  they  hare  sorrendered 
by  filing  with  the  clerk  the  cerUflcates,  which 
he  hi^  subject  to  the  plaintiffs^  order.  The 
directors  have  no  claim  'against  the  company 
for  the  balances  dne  and  oi^iald  by  the  plain- 
tiffs, and  the  surrender  of  th^  r^ht  to  hold 
the  stock  Is  not  a  sale  or  disposal  of  stock  by 
the  company.  Jndgmmt  for  the  defendant 

WALLAOB,  J.,  did  not  Sit  TtM  Others  eon- 
eorred. 


(18  N.  H.  174) 

HAOKBrrr  t.  leominstbb  nat.  bank 

•t  aL 

(Boprcme  Court  of  New  Hamiwblre.  Boekb^ 
ham.    July  26,  1886.) 
IMSOLVSNOT— PRBFBRBNCB. 
A  pledge  made  by  one,  less  than  three 
months  before  filing  his  petition  in  iusoWency, 
to  obtain  extension  of  time  on  note,  can  be  re- 
core  red  by  his  assl^ee  in  insolvency;  Pub.  St 
c.  201,  {  26^  providiag  that  pledges  made  with- 
in that  time,  the  effect  of  which  would  be  to  di- 
minish the  property  available  to  the  creditors, 
made  to  secure  a  pnrionsly  existing  debt  ihall 
bevold. 

Suit  by  Wallace  Hackett  assignee,  against 
the  I^eominster  National  Bank  and  Samnd  W. 
Bmoy.   Decree  fbr  plaintiff. 

Bill  In  equity  by  tha  assignee  In  Insf^Tencj 
of  WlUiam  H.  Rollins  to  recover  10  shares  of 
the  capital  stock  of  the  National  Mechanics' 
A  Traders'  uank  and  one  bond  of  the  Ports- 
mouth Company.  Facts  agreed:  May  14, 
1894,  the  Leominster  National  Bank,  by  its 
attorney,  Samuel  W.  Emery,  brought  suit 
against  Rollins  on  a  note  Indorsed  by  him. 
To  avoid  attachment  of  his  estate,  Rollins  and 
Bmery  entered  into  the  following  agreement: 
^'Received  of  William  H.  Rollins,  Esq.,  ten 
shares  of  the  capital  stock  of  the  National  Me- 
chanica'  &  Traders'  Bank,  of  Portsmouth,  N. 
H.,  and  one  bond.  No.  98.  of  Portsmouth  Co., 
of  South  Berwick,  Me.,  the  same  to  be  retain- 
ed and  held  under  the  following  agreement: 
X  hold  a  negotiable  promissory  note  signed  by 
said  Portsmouth  Co.,  dated  So.  Berwick,  Me., 
Dec:  30, 1893,- for  twelve  hundred  fifty  dollars, 
payable  to  the  order  of  William  H.  Rollins,  in 
four  months,  and  indorsed  by  said  Rollins  and 
Nabnm  Harwood.  Now,  said  Rollins  Is  de- 
sirous of  obtaining  time  upon  said  note,  and 
has  deposited  the  stock  and  bond  abovesald 
wltli  Ssmoel  W.  Kmery,  attorney  fbr  Leomin- 
ster Nafl  Bank,  of  Leominster,  Mass.,  as 


collat^al  to  secure  the  payment  of  said  note, 
whldi  may  be  sued  and  Judgment  had  at  tba 
October  term  of  tbe  supreme  court  A.  Dl 
1894,  tor  Rockingham  county.  Now,  if,  upon 
execution  Issubig  at  said  October  term,  said 
Solllns  shall,  within  fivae  days,  pay  said  note^ 
with  interest  costs,  and  notary's  charges, 
Qien  tbe  abore  stock  and  bond  are  to  be  deliv- 
ered to  bim,  but  if  lie  does  not  so  pay,  ttie 
same  are  to  be  sold  at  pledgee's  sale  at  once." 
Under  ttils  agreement  Rollins  delivered  to 
Emery  the  stock  and  tbe  bond  named  therein, 
which  Emwy  now  holds  fi>r  the  Leomhister 
Nations!  Bank.  On  the  date  of  the  agree- 
ment, Rollins  was  insolvent  Angnst  13, 
1894,  RolUns  filed  his  petition  In  Insolvency, 
and  sObseqnently  the  plaintiff  was  appointed 
bis  assignee.  Any  exception  to  tba  form  of 
the  proceedings  Is  waived. 

John  S.  H.  Frink.  for  plaintiff.  Samuel  W. 
Shnery,  for  defendants. 

WALLACE!,  3.  "All  payments,  pledge^ 
mortgages,  conveyances,  sales,  and  transfers 
made  within  that  time  [three  months],  the  ef- 
fect of  which  if  held  valid  would  be  to  di- 
minish the  property  available  to  the  credit- 
ors, •  •  •  which  were  made  to  satisfy  or 
secure  a  prevlonaly  Minting  debt  •  •  * 
shall  be  void."  Pub.  St  c.  201.  |  26.  The 
statute,  in  Its  design  to  prevent  pr^a%nce 
and  to  compel  an  equal  distribution  of  the 
debtor's  assets  among  his  creditors,  forbids 
his  satisfying  or  securing  a  previously  exist- 
ing debt  within  three  months  of  the  begin- 
ning of  the  Insolvency  proceedings.  This 
transaction  was  a  pledge  by  Rollins  of  the 
bank  stock  and  bond  to  secure  his  indebted- 
ness to  the  Leominster  National  Bank.  .If 
held  valid,  it  will  diminish  the  property  avail- 
able to  the  creditors  of  his  insolvent  estate. 
The  pledge,  being  made  less  than  three 
nionths  before  the  beginning  of  tbe  loaolvency 
proceedings,  to  secure  a  previously  existing 
debt  Is  void  by  the  express  terms  of  the  stat- 
ute. Leavltt  V.  Levering,  64  N.  H.  007,  15 
Atl.  41A  Decree  for  the  plalntlfl.  AU  con- 
cur. 

(6g  N.  H.  376) 

LANE  V.  HILL. 

(Supreme  Court  of  New  Hampshire.  Roddmr- 
bam.   July  2a,  1886.) 

WILLS— RBTOCATION—ISSUK-PRACnOB  —  BVl- 
DBNGSt-DSOLAKATIONS. 

1.  A  will  Is  revoked  by  a  subsequent  will  only 
BO  far  as  tbe  latter  expressly  revokes,  or  is 
shown  to  be  toconsistent  with,  the  former. 

2.  Under  Pub.  St.  c.  200,  (  11,  providing  thst 
on  aimeal  from  the  probate  court,  U  soy  fact 
material  to  the  cause  be  dimuted,  uw  court  may 
direct  an  Issue  to  try  such  fact  the  whole  ques- 
tion should  not  be  submitted  to  the  jury,  bat 
only  material  questions  of  fact  bearing  thereon. 

B.  Though  an  issue  whether  a  will  was  re- 
voked would  have  l>een  withdrawn,  on  motion, 
before  Its  submission,  there  being  no  sufflcieut 
evidence  tlut  it  was  revoked,  the  motion,  made 
aftOT  the  submission  and  failure  a(  Juy  to  tad 
a  verdict  tliereon.  Is  too  late. 
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4.  The  iurj  having  failed  to  find  a  rerdict  on 
the  issue,  on  appeal  from  probate,  whether  a 
will  was  revoked,  tbere  will  be  a  new  trial  with- 
out any  moti<Hi  therefor. 

5.  Revocation  of  a  will  mar  be  shown  bv  parol 

Sroof  of  the  contents  of  a  snbeeqaent  will,  lost, 
estroyed,  or  canceled.. 

6.  DedarationB  of  a  deceased  testator  are  ad^ 
misaible  to  show  contents  of  a  lost  wUl,  and,  if 
snch  will  be  inconsistent  with  an  earUer  will,  to 
show  revocatioa  of  tlie  prior  will. 

7.  While  due  eiecatlon  of  a  will  cannot  be 
shown  by  declarations  of  testator  coDtaiBiog  a 
mere  conclusion,  bis  declaration  that  he  made 
a  will  written  hj  a  certain  person  Is  admissible 
in  corroboration  of  testimony  of  another  to  that 
effect. 

8.  There  is  no  presumption  of  revocation  from 
failure  to  find  a  will  not  shown  to  have  been  In 
t^tator's  possession. 

9.  Destruction  of  a  will  does  not  revive  a  for- 
mer one,  in  the  absence  of  evidence  that  such 
was  testator's  intention,  especially  where  It  con- 
tains a  clause  of  revocation. 

Appeal  from  probate  court,  Boddngham 
county. 

Issue  on  appeal  from  probate  of  will  of 
George  W.  Lane,  between  Lane,  executrix, 
and  HIU.   Case  dlacharged. 

Three  iBsnes  were  presented  at  the  trial: 
<1)  That  the  will  probated  and  aUowed  l>y  the 
inobate  comt  was  not  tbe  last  will  and  tes- 
tam^t  of  George  W.  Lane;  (2)  that  the  will 
was  not  signed  by  George  W.  I^ne,  nor  by 
any  person  in  bis  presence,  and  by  his  op- 
press direction;  (8)  that  the  Instmment  was 
not  attested  and  subscribed  In  his  presmce, 
and  at  bis  request,  by  three  credible  wltneasea. 
On  tbe  first  Issue  the  jury  were  nnahle  to 
agree.  On  the  second  and  tblrd  lagnes  they 
returned  a  verdict  In  favor  ct  the  plaintiff. 
Tbe  testimony  of  Jennie  Felch,  called  by  Ibe 
defendant,  tended  to  show  that  subsequently 
to  the  date  of  the  will  offeared  for  probate  the 
testator  executed  a  will,  to  which  she  was 
one  witness,  and  her  deceased  husband,  Fred 
H,  Felch,  by  whom  It  was  written,  was  a 
second.  Tbere  was  a  third  witness,  whose 
"name  she  was  unable  to  state.  The  evidence 
did  not  disclose  tbe  name  of  the  third  wit- 
ness, tbe  contents  of  the  second  will.  Its  ex- 
istence at  the  time  of  the  testator's  decease, 
or  whether  it  revoked  the  first  will.  Tbe  de- 
fendant offered  to  show,  and  excepted  to  tbe 
exclusion  of,  the  testator's  declarations,  made 
a  few  months  before  his  death,  that  he  had 
made  a  will,  written  by  Fred  B.  Felch,  In 
which  he  had  provided  well  for  his  wife,  and 
bad  given  the  farm  and  some  money  to  his 
daughter.  The  will  offered  for  probate  gave 
all  tbe  testator's  property  to  his  wife,  and 
was  written  by  Jesse  B.  Pattee.  Tbe  plain- 
tiff moved  for  Judgment  on  tbe  verdict  estab- 
lishing tbe  wIU  on  the  second  and  third  Is- 
sues on  tbe  grounds:  (1)  That  all  tbe  evi- 
dence Introduced  and  offered  by  the  defend- 
ant to  prove  the  existence  and  due  execution 
of  a  second  will  revoking  tbe  first  was  insuffl- 
clent  In  law  for  that  purpose;  and  (2)  if  a  sec- 
ond will  was  made,  which  revoked  tbe  first. 
Its  existence  at  the  date  of  the  testator's 
death  must  be  sbown. 


Qreenleaf  K.  BarUett  and  Henry  B.  Ather- 
ton,  for  plaintiff.  Eastman,  Toung  ft  O'Neill, 
for  defendant 

PARSONS,  J.  Three  issues  were  submit- 
ted to  the  Jury.  Upon  two  the  Jury  found  for 
the  plaintiff.  In  substance,  that  the  win  was 
duly  executed  by  the  testator,  George  W.  Lane. 
To  this  verdict,  and  the  evidence  upon  which 
It  Is  founded,  ^ere  Is  no  exception.  Upon  flie 
first  issue— that  the  wUI  probated  and  allowed 
by  the  probate  eoort  was  not  the  last  win  and 
testament  of  George  W.  tdme— tbe  jury  were 
unable  to  agree.  The  plaintiff  moves  tor 
Judgment  on  tbe  ground  that  aU  evidence  In- 
troduced and  offered  hy  tbe  defendant  to 
prove  this  Issue  was  Insufficient  in  law  for 
that  purpose.  If  the  first  Issue  li  understood 
as  submitting  to  tbe  Jury  for  their  finding' 
merely  die  question  whether,  after  the  execu- 
tion of  the  will  j^ponnded,  tbe  testator  had 
executed  another  wlU,  tbe  Issue  is  an  imma- 
terial one.  "A  subsequent  wUl  does  not  re- 
voke a  former  one  unless  It  contains  a  datise 
of  revocation,  or  Is  Inconsistent  with  It.  And 
where  It  is  Inconsistent  with  the  former  wffl 
in  some  of  its  provisions  merely.  It  Is  only  a 
revocation  pro  tanto.  Brant  v.  Wlllson,  8 
Oow.  06.  Where  a  subsequent  wlU  is  made, 
and  there  Is  no  proof  that  It  cmtalned  any 
clause  revoking  a  former  will,— as  In  cases 
where  tbe  contents  of  tbe  last  wm  cannot  be 
ascertalnedi—it  is  not  a  revocation  of  tbe  for- 
mer will.  This  was  decided  by  tbe  court  of 
king's  bench  in  Bngland,  more  than  150  years 
since,  In  .ue  case  of  Hntchlns  v.  Basset,  Comb. 
90,  3  Mod.  203;  and  that  decision  was  subse- 
quently affirmed  upon  a  writ  of  error  In  tbe 
house  of  lords.  See  Huogerford  v.  Nos- 
worthy.  Show.  146.  In  the  subsequent  case 
of  Harwood  v.  Goodrlght  Oowp.  87,  which 
came  before  the  court  of  king's  bench  In  1774, 
it  was  held  that  a  former  will  was  not  re- 
voked by  a  subsequent  one,  the  contents  of 
which  could  not  be  ascertained;  although  it 
was  found  by  a  special  verdict  tibat  tbe  dispo- 
sition which  tbe  testator  made  of  his  property 
by  tbe  last  will  was  different  from  that  made 
by  the  first  wIU,  but  in  what  particulars  the 
Jurors  could  not  ascertain.  This  case  was  al- 
so carried  to  the  boHse  of  lords  upon  a  writ  of 
error,  and  tbe  Judgment  of  the  court  of  king's 
bencb  was  affirmed.  As  these  two  decisions 
of  tbe  court  of  dernier  ressort  in  Bngland 
were  previous  to  tbe  Revolution,  they  conclu- 
sively settle  the  law  on  tbe  siAJect  here." 
Nelson  V.  McGlffert,  8  Barb.  Ch.  158,  164. 
165;  1  Redf.  Wills  (1st  Ed.)  3S0;  1  Jarm. 
Wills,  338  Pickens  v.  Davis,  134  Mass. 

292.  A  verdict  of  the  Jury,  therefore,  estab- 
lishing as  a  fact  that  tbe  testator  executed 
another  will  after  tbe  execution  of  the  will 
from  whose  probate  the  appeal  was  taken, 
without  more,  would  not  defeat  the  executor's 
right  to  B  Judgment  establishing  this  witl. 
She  would  be,  therefore,  eqtially  entitled  to 
such  Judgment  where  no  verdict  has  been  ren- 
dered. Her  right  to  a  Judgment  would  not 
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be  defeated  b;  the  failure  of  the  Jury  to  ren- 
der any  verdict,  wben  a  verdict  against  her 
would  not  have  that  effecL  On  an  appeal 
from  the  probate  court,  'if  any  tact  material 
to  the  cause  be  disputed,  the  court  may  direct 
an  issue  proper  to  try  such  fact  to  be  framed, 
and  ascertain  the  same  by  the  verdict  of  a 
Jury."  Pub.  St.  c.  200,  i  11.  ■  The  flrst  issue 
In  this  case  Is  objectionable  in  that  it  does  not 
clearly  submit  some  particular  question  of  fact 
to  the  Jury.  The  Judgment  to  be  rendered  Is 
whether  the  Instrument  propounded  is  or  la 
not  the  last  will  and  testament  of  the  de- 
ceased. The  issue  framed  in  this  case  appar- 
ently submits  the  whole  question  to  the  Jury, 
whereas  the  issue  should  require  the  determi- 
nation of  some  fftct,  the  existence  or  nonexist- 
ence of  which  Is  material  upon  the  legal  ques- 
tion whether  the  disputed  paper  is  or  is  not  the 
last  will  of  the  deceased.  Rules  of  Court,  p. 
31  {56  N.  H.  601).  In  making  the  Issue,  the 
executors  move  that  the  will  be  proved  and 
allowed  as  and  tor  the  last  will  and  testa- 
ment, etc.  This  motion  Is  addressed  to  the 
court,  not  the  Jury.  The  objecting  party  then 
sets  np  any  tacts  which  are  the  grounds  ot 
bis  claim  that  the  Instrument  is  not  the  last 
will,  etc.  If  the  facts  are  material.— that  Is, 
tacts  from  which.  If  established,  It  would  fol- 
low as  matter  ot  law  that  the  Instrument  Is 
not  the  testator's  last  will,— an  issue  is  award- 
ed him,  and  Judgment  rendered  as  the  tact 
is  found.  But  the  whole  question  Is  not  prop- 
erly to  be  thrown  to  the  Jury  in  this  manner. 
Dudley  V.  Wardner's  Ex'rs,  41  Vt.  59.  The 
parties  in  the  present  case,  however,  appear 
to  have  treated  the  Issue  as  if  it  had  been 
tliat  since  the  execution  of  this  instrument 
the  testator  duly  executed  another  will,  by 
the  terms  of  which  the  first  was  revoked;  or, 
more  briefly,  that  the  will  was  revoked  hy 
the  testator  In  his  lifetime.  Upon  this  issue 
no  will  was  produced.  There  was  evidence, 
however,  tending  to  show  the  execution  of 
another  will,  but  no  evidence  was  admitted  In 
the  case  of  the  contents  of  the  second  will. 
There  being  no  evidence  In  the  case  that  Lane 
had  executed  a  subsequent  will  revoking  In 
terms  or  by  Its  Inconsistent  provisions  the 
will  whose  validity  was  litigated,  there  was 
nothing  to  submit  to  the  Jury  upon  the  first 
issue,  considering  it  as  the  parties  appear  to 
have  treated  it  Upon  motion  of  the  plain- 
tiff, made  before  the  case  was  submitted  tso 
the  Jury,  that  issue  would  have  been  with- 
drawn; but,  having  suffered  the  case  to  go 
to  the  Jury  upon  this  Issue  without  objection, 
her  motion  comes  too  late  after  the  failure  to 
find  a  verdict  Baldwin  v.  Wentworth,  67  N. 
H.  408.  36  Atl.  365;  Haydock  v.  Salvage, 
67  N.  H.  508,  38  Atl.  207.  Had  the  motion 
been  seasonably  made,  and  the  defendant's 
attention  thereby  called  to  the  lack  of  evi- 
dence. It  might  have  been  that  Justice  would 
have  rendered  It  necessary  that  the  case 
should  have  been  reopened  to  allow  the  de- 
fendant to  supply  any  missing  testimony. 
However  that  may  be,  the  plaintiff  allowed 


the  case  to  be  submitttd  to  the  Jury  without 
objection  to  the  want  of  evidence;  and.  the 
Jnry  having  rendered  no  verdict,  the  question 
of  revocation,  when  the  Issue  Is  properly 
framed.  Is  still  undetermined,  and  there  can 
be  no  Judgment  either  way  until  the  question 
ot  fact  Is  settled.  There  is  no  occasion  for 
the  defendant's  motion  for  a  new  trial.  Un- 
til the  issue  Is  decided,  she  is  entitled  to  as 
many  trials  as  may  be  necessary,  assuming 
that  upon  a  new  trial  sufficient  evidence 
will  be  offered  to  warrant  a  verdict  by  the 
Jury. 

Evidence  of  declarations  of  the  testator 
that  he  had  made  a  second  will,  and  as  to 
its  contents,  was  offered  and  excluded.  The 
plaintiff  claims  that  all  the  evidence  Intro- 
duced and  offered  by  the  defendant  to  prov6 
the  existence  and  due  execution  of  a  will  re- 
voking the  first  will  was  Insufficient  for  that 
purpose.  If  It  were  conceded  that  the  case 
contains  all  the  evidence  that  can  be  ad- 
duced upon  these  questloifS,  we  might,  treat- 
ing the  statement  as  an  agreed  case,  pass 
thereon;  but,  in  view  ot  the  fact  that  the 
defendant  claims  to  have  additional  evidence 
to  introduce  upon  a  subsequent  trial,  It  doe* 
not  seem  advisable  to  consider  this  qoestlcm 
until  the  evidence  is  alt  before  us.  The  ques- 
tion of  the  admissibility  of  the  testator'-s  dec- 
larations that  he  had  made  a  second  will, 
and  as  to  Its  contents,  will  arise  at  another 
trial,  and  we  have'  considered  it  'nie  testi- 
mony of  Mrs.  Felcb,  as  stated  in  the  case, 
"tended  to  show  the  execution  of  a  will  by 
the  testator  of  a  subsequent  date  to  the  one 
offered  for  jirobate,  to  which  she  was  one 
witness,  her  husband,  Fred  R.  Felch,  now 
deceased,  who  wrote  the  will,  was  a  second, 
and  there  was  a  third  witness,  whom  she 
did  not  remember."  Thla.  evidence  would 
seem  to  be  sufficient,  prima  facie  at  least 
for  the  submission  to  the  Jury  of  the  ques- 
tion whether  the  deceased  did  in  fact  exe- 
cute a  second  will,  and  Is  so  held  In  Dan  v. 
Brown,  4  Cow.  483;  but  In  view  of  the  sug- 
gestion of  counsel  as  to  newly-discovered  evi- 
dence, this  question  may  not  arise  upon  an- 
other trial.  Eivldence  having  been  given  of 
the  doe  execution  of  a  will  and  its  loss,  one 
question  Is  whether  declarations  ot  the  tes- 
tator are  admissible  to  show  the  contents  of 
the  will.  The  loss  of  the  will  being  shown. 
Its  contents  may  be  shown  by  parol  in  the 
same  way  as  proof  of  the  contents  of  any 
other  lost  Instrument.  Brown  v.  Brown,  8 
El.  &  Bl.  875,  and  note.  92  E.  C.  L.  p.  889, 
In  like  manner,  in  order  to  establish  the  rev- 
ocation of  a  j>rlor  will,  which  has  continued 
in  existence,  proof  of  the  ctmtents  of  a  sub- 
sequent will,  which  has  been  lost  destroyed, 
or  canceled,  is  admissible.  Id.,  and  authori- 
ties dted.  The  question  whether  dedaratlona 
of  the  testator  are  admissible  to  prove  the 
contents  of  a  lost  will  has  been  most  thor- 
oughly examined  In  the  case  of  Sugden  v. 
St  Leonards,  1  Prob.  Dlv.  154,  which  was 
approved  In  Pickens  v.  Davis.  134  Mass.  262, 
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and  tin  omcltulon  rsaclied  waM  In  ftvor  (tf 
their  lOmlsslbUlty.  In  the  flist  cose.  In  the 
dlsccBslon,  It  ts  said  by  Teeael,  VL  R.  ^nges 
240-242):  "Now,  It  might  have  been 
that  our  law,  like  the  law  of  aome  other 
coontriea,  ahtnild  hare  admitted  aa  oTldenee 
ttte  declarations  of  perscHU  who  are  dead.  In 
all  caa»9  where  they  were  made  under  clr> 
comstances  In  whldi  anch  erldence  oi^ht 
properly  to  have  been' admitted;  that  la, 
where  the  person  who  made  them  had  no  In- 
terrat  to  the  contrary,  and  where  they  -wen 
made  before  the  commencement  of  the  Utlgar 
tlon.  That  la  not,  howeTer,  onr  law.  Aa  a 
role,  the  declaratlona,  whether  In  writing  or 
oral,  made  by  deceased  persons,  are  not  ad- 
Ddsslhle  In  evidence  at  all.  But  so  Incon- 
venient was  flie  law  i^on  this  subject,  so  fre- 
quently has  It  shut  oat  the  only  obtainable 
evidence,  so  frequently  would  It  have  caused 
a  most  crying  and  Intolerable  Injustice  that 
a  large  number  of  exceptions  have  been  made 
to  the  general  rule.  •  •  •  The  exceptions 
are  generally  considered  to  be  three  principal 
and  three  subordinate  ezceptiona  •  •  * 
First,  there  Is  an  exception  of  a  declaration 
accompanying  an  act;  secondly,  of  a  dec- 
laration against  Interest;  and,  thirdly,  of  a 
declaratloQ  made  by  a  person  In  the  course 
of  business, -one  which  It  was  his  duty  to 
make.  Those  are  three  large  exceptions. 
There  are  then  some  smaller  exceptions.  The 
first  is  the  proof  of  matters  of  public  and 
general  Interest,  one  might  say  of  quasi  his- 
torical Interest,  not  actually  historical,  where 
we  admit  the  declarations  of  persons  who 
may,  from  their  position,  be  fairly  presumed 
to  have  had  knowledge  on  the  subJecL  In 
the  next  place,  we  admit  evidence  which  is 
in  its  nature  very  weak  Indeed;  that  Is,  In 
matters  of  pedigree,  where  we  admit  dec- 
larations of  deceased  members  of  a  family  on 
its  being  shown  tliat  the  perSbns  were  mem- 
bers of  the  family.  Now,  I  take  it  the  prin- 
ciple whidi  underlies  all  these  exceptions  Is 
the  same.  In  the  flrst  plac^  the  case  must 
be  one  In  which  It  is  difficult  to  obtain  other 
evidence,  for  do  doubt  the  ground  for  admit- 
ting the  exceptions  was  that  very  difficulty. 
In  the  next  place,  the  dec^ant  must  be  dis- 
interested; that  Is,  disinterested  in  the  sense 
that-  the  declaration  was  not  made  Id  favor 
of  bis  Interest  And,  thirdly,  the  declaration 
must  be  made  before  dispute  or  litigation,  so 
tiiat  It  was  made  without  bias  on  account  of 
the  existence  of  a  dispute  or  litigation  which 
the  dedarant  might  be  supposed  to  favor. 
Lastly,— and  this  appears  to  me  one  of  the 
strongest  reasons  for  admitting  it,— the  de- 
clarant must  have  had  itecullar  means  of 
Imowledge,  not  possessed  in  ordinary  cases. 
Now,  all  these  reasons  exist  in  testifying 
both  as  to  matters  .of  public  and  general  in- 
terest and  as  to  matters  of  pedigree,  and 
some.  If  not  all,  of  them  exist  in  the  other 
cases  to  which  I  have  referred.  They  all 
exist  In  the  case  of  a  testator  declaring  the 
contents  of  his  wilL    Of  course,  aa  in  the 


case  of  pedigree  0ie  conrta  moat  be  cautioas 
In  admltUng  andi  evidence.  From  Its  very 
natnre  It  la  evlduice  not  open  to  the  test  of 
CTOBB-examlnatlon.  It  to  very  often  pioduosd 
at  second  ax  third  hand,  and  It  la  thraetore 
particularly  liable  to  lose  aomethlng  of  Its 
color  In  the  course  of  transmission.  It  la  eo 
easily  and  so  frequently  fabricated  tbat  all 
courts  which  have  to  dispose  of  such  caaes 
must  be  espedally  on  their  guard.  Bat  that 
goes  only  to  the  qneatlcm  oi  the  weight  to 
be  attributed  to  tbs  evidence  -Whea  admitted; 
It  does  not  go  to  the  qnestloa  of  admitting 
the  erldoice  Itsdf;  and  I  must  say  it  »p- 
pean  to  me  that,  having  regard  to  the  rea- 
sons and  prlnclides  which  have  Induced  the 
tribunala  of  this  country  to  admit  oscQptlona 
In  the  other  cases  to  which  I  have  referred, 
we  should  be  equally  jnsUfled  and  eqaaUy 
bound  to  admit  It  in  this  cas&  When  I  aay 
'equally,'  perhaps  I  state  the  case  a  Uttle  too 
low,  because  If  there  Is  any  case  In  the  worid 
In  which  it  Is  Incumbent  upon  a  tribunal  not 
to  grant  a  premium  for  fTaud  or  wrong,  not 
to  hold  out  to  the  world  tbat  any  man  who 
is  able  to  get  hold  of  the  wIU  <jiC  a  testator 
which  may  disappoint  bim  of  his  ezpecta- 
tiona,  just  or  unjust,  If  he  once  destroys  It, 
shall  be  able  to  acquire  the  property  eltbw 
for  hhnself  or  tot  those  whom  be  wishes  to 
benefit,— I  say.  If  ever  there  was  such  a  case. 
It  is  the  case  of  a  lost  will.  The  court  shotild 
be  anxious  not  narrowly  to  restrict  the  rules 
of  evidence,  whldi  were  made  for  the  pur- 
pose of  furth«ing  truth  and  Justice,  but, 
guided  by  those  great  prindplea  whldi  have 
guided  other  tribunals  In  other  countries  In 
admitting  this  kind  of  evidence  generally,  to 
admit  it  at  all  events  in  the '  special  case 
which  we  have  under  constderatton."  In  this 
case,  In  1876,  the  written  and  oral  declara- 
tions made  by  a  testator,  both  before  and 
after  the  execution  of  his  will,  the  will  be- 
ing lost,  were,  after  extended  discussion,  and 
the  greatest  consideration,  held  admissible  as 
secondary  evidence  of  Its  contents.  The  ar- 
guments advanced  by  Jessel,  M.  R.,  and  Cock- 
burn,  CL  J.  (pages  224-22&).  have  not  been 
answered,  and  they  seem  to  us  noanawerable. 
The  objection  to  the  evidence  is  that  It  is 
hearsay,  not  open  to  cross-examination,  and 
not  given  under  the  sanction  of  an  oath. 
The  declaration,  however,  Is  that  of  a  person, 
now  deceased,  having  the  means  of  knowl- 
edge, without  Interest  to  misrepresent,  and 
Is  the  best  evidence  of  which  the  case  la 
capable.  Betts  v.  Jackson,  6  Wend.  173. 
It  is  difficult  to  see  on  what  ground  the  rea- 
son of  the  admission  of  the  evidence  of 
declarations  of  deceased  persons  in, cases  of 
disputed  boundary,  which  is  put  upon  the 
ground  that  it  Is  the  twst  evidence  of  which 
the  case  is  capable,  does  not  apply  to  cases 
like  the  present.  Lawrence  v.  Tennant,  04 
N.  H.  532,  15  AU.  543;  Nutter  v.  Tucker, 
67  N.  H.  185,  30  Atl.  352.  To  admit  the 
declaration  of  a  deceased  person  in  one  class 
of  casea  because  It  la  the  best  evidence  of 
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which  the  ctw  to  ciqia.btef  permitting  the  Jory 
to  Judge  of  tiie  latenst  of  the  dedarant  u 
beulng  npon  fba  weight  of  hto  testimony 
(Uiwzeiuse  t.  Tennant,  enpni),  and  to  ex- 
dnde  the  dedaimtloD  of  the  deceased  person 
tn  this  case,  would  be  to  establish  a  portico* 
isr  mle  of  erideuce  Cor  a  special  class  of 
cases,  for  which  no  good  mason  can  be  gir- 
en.  Our  conclusion  to  fliat  the  evidence  of 
tbB  deceased*!  declaratkns  as  to  the  contents 
of  the  last  will  to  admissible  to  show  Its 
centanta,  and,  If  the  will  to  therebr  found 
Ineonstotant  with  the  eazUer  will,  to  show  the 
rerocatlon  of  the  prlM  wUL  Gage  r.  Gage, 
12  N.  H.  871.  881. 

Whether  the  dedaiations  of  a  testator  are 
admtoslbte  to  iffoTO  the  due  execution  id  hto 
will  to  another  and  different  question.  Tbe 
great  w^ht  of  authority  to  to  the  efTect  that 
audi  dectoratlona  are  not  of  tiiems^res,  snf- 
fldent  Bbltt  T.  Hottt,  OB  N.  H.  47iS,  409.  BOO. 
8  AtL  6M,  and  cases  dted;  1  Bedf.  Wllto  ast 
Ed.)  665;  1  Jarm.  Wills.  245.  Hie  reason  of 
the  mte  to  that,  "tb»  exerdse  of  the  testa^ 
nwDtary  power  being  conditional  on  the  oh-, 
semnce  of  the  formaUtlea  prescribed  by' 
statnte,  a  man  cannot;  by  hto  own  mere  aa- 
watSoa,  estabUsh  that  be  has  fufflUed  the  cm* 
dltlcms  necessary  to  the  oendse  of  the  right." 
Sngdm  T.  St  Leonard^  suiwa.  "Here  vague 
dedaiatlons  of  testators  that  th^  have  made 
tiidr  wUto  are  not  always  to  be  Implicitly  re> 
Ued  on.  *  *  *  In  common  parlance  a  man 
may  well  say  that  he  has  made  a  wlU  when  he 
has  written  a  testamenteiy  paper,  though  un- 
flttlshed."  1  Jarm.  WlUs,  245,  SM.  Upon  the 
authorities.  It  to  dear  that  the  express  rer- 
ocatlon ct  a  wQ],  or  ttte  execution  of  an- 
other will  revoking  the  former,  cannot  be 
ahown  by  declarations  of  the  testator  alone. 
That  howevto,  to  not  the  Question  In  thto 
case,  which  Is  whether,  when  there  to  evi- 
dence omqntottt  tor  the  jury  upon  the  aoM* 
tltm  ot  due  execution,  and  from  which  th^ 
may  pnqterly  find  such  executttm,  the  Infers 
ence  of  fiurt  upon  thto  Issue  from  Oie  facto 
already  admitted  can  be  strengthened  by 
evidence  of  declarations  of  the  testator,  ver- 
bal or  written,  or  ttf  hto  conduct  and  acto 
lendli^  to  establish  the  point  In  tosne.  All 
the  coiulderatloiis  of  necessity  that  have  been 
suggested  with  reCouice  to  iKoof  of  the  con- 
tento  of  a  lost  will  may  apply  with  equal 
force  to  the  admission  of  thto  evldmce.  If 
the  Issue  were  whether  a  will  duly  executed 
were  a  forged  or  genuine  will,  and  the  evi- 
dence were  evenly  balanced,  would  not  evi- 
dence that  the  supposed  will  remained  In  the 
testator's  possesston,  that  he  was  seen  to  ex- 
amine tt,  that  he  spoke  of  it  as  hto  wllU  be  of 
the  .bluest  mural  convincing  force  in  favor 
of  the  wOI7  No  logical,  reastm  appears  why 
sndi  ahoidd  not  be  legal  evidence;  The  ad- 
mlsdon  of  such  evidence  should  be  confined 
to  the  corroboration  of  direct  evidence  of  ex^ 
ecntlon,  for  the  resson  ttiat  otherwise  the 
endenco  to  bot  proof  of  the  testator's  under- 


standing, and  the  testator^  nndeistandlng 
cannot  take  tite  ^ace  of  the  formalities  pre- 
scribed by  tow.  Holtt  T.  Holtt  supra.  Up- 
on these  considerations  we  tfahik  the  testator's 
statement  that  he  had  made  a  will,  which  was 
written  by  Fred  R.  Fdch,  was  admlsslbte  in 
corroboration  of  the  testimony  of  Urs.  Felch 
to  the  same  effect  sud  should  have  been  re- 
ceived. 

The  plaintiff  ^so  moves  for  Judgment  on 
the  ground  that  the  extotence  of  the  second 
will  at  the  testator's  death  Is  not  shown, 
even  If  the  proof  were  sufOcIent  to  establtoh 
Ito  execution.  No  question  such  as  to  raised 
fay  thto  motion  appears  to  have  been  submitted 
to  the  Jury,  unless  it  to  embraced  in  the  view 
the  parties  appear  to  hare  taken  of  the  first 
tosoe.  Whether  the  will  was  In  existence  at 
,  the  testator's  death  or  not  to  a  question  of 
fact  If  that  fact  to  one  Included  In  the  is- 
sue whether  the  first  will  was  reroked,  the 
motion  comes  too  tote^  on  the  grounds  hereto- 
fore stated.  It  seems  well  settled  that  where 
a  will  to  prored  to  hare  been  tmee  duly  ex- 
ecuted, to  hare  remained  afterwards  In  the 
testator's  possession,  or  was  last  heard  of 
tn  hto  custody,  but  at  hto  death  cannot  be 
found,  the  presumption  to  that  it  was  de- 
stroyed by  him  anlmo  revocandL  2  GreenL 
Er.  §  «81;  1  Bpdf.  WIUs  (Ist  Ed.)  p.  829,  | 
48;  Betts  r.  Jackson,  6  Wend.  173;  Brown  r. 
Brown,  8  EL  &  BL  875,  and  authorities  In 
note,  92  E.  a  L.  888.  If  the  wlU  to  not 
slwwn  Into  the  testator's  possession,  the  fail- 
ure to  find  It  after  hto  death  furnishes  no 
ground  for  a  presumption  of  rerocatlon.  1 
GreenL  Bv.  %  681.  Whether  the  second  wlU 
W88  destroyed  to  Important  so  far  as  the  pro- 
bate of  the  iffesent  will  to  concerned,  only  it 
the  effect  of  such  caneellatlwi  of  the  second 
will  would  be'  to  revive  the  first  Although, 
upon  thto  point  the  authorities  are  In  con- 
fiict  the  better  opinion  seems  to  be  Quit 
eren  in  the  alwence  of  statute  ifforlslons  up- 
on the  subject  radi  destruction  would  not 
bare  that  effect  without  erldence  that  iuch 
was  the  Intention  of  the  testatrar,  especially 
If  the  tota  wIU  contained  a  dause  of  reroca- 
tlon (Pickens  r.  Davis,  134  Mass.  292^  Gheev- 
er  V.  North,  106  Ulch.  390.  64  N.  W.  466;  2 
Greoil.  Bv.  }  688),  which.  In  view  of  the  fad 
that  tiiere  to  no  evidence  upon  these  points,  to 
aa  far  as  it  to  necessary  for  us  to  go  at  pre.!- 
ent  Whether,  as  a  matter  of  convenience, 
and  for  the  purpose  of  settling  the  entire  con- 
troversy by  one  trial,  the  defendants.  If  they 
rely  upon  the  second  will,  ought  not  to  pro- 
ceed in  the  probate  court  for  probate  of  the 
second  wlU,  so  that  upon  appeal  to  thto  court 
the  whole  controrersy  could  be  passed  i^n 
by  one  jury,  to  a  matter  for  the  consideration 
of  counsel,  and  which,  if  th^  do  not  agree, 
can  be  detwnfined  at  the  trial  term.  Case 
discharged. 

WALLAGSl  J.,  did  not  att.  The  othen 
concuired. 
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(«8  N.  H.  118)  

SMITH  ct  aL  T.  FURBZIE^ 

(Sapreme  Ooart  of  New  Hampahlxfc  Coot. 

July  27,  1894.) 

DBED— CONSTRUCTION  —  BASEMBNT  —  BXGKP- 
TION  —  DESCRIPTION  —  BLECTIOH  —  FORFEI- 
TURB  — TENANCY  IN  COHUON -- BITBa  A8 

BOUNDARY. 

L  Under  a  deed  by  one  ovnlns  a  tract  on 
both  Bides  of  a  river,  coDTe;iDs  the  part  on  the 
east  aide  of  ttie  river,  reserrlug  the  right  of 
boiiding  a  dam  acroaa  the  river  at  any  point 
against  flaid  land,  together  with  the  right  of 
flowage  of  laid  land  caused  by  aaid  dam  when 
constmcted,  and  alao  reserving  an  acre  of  land 
at  the  east  end  of  the  dam,  tiie  right  of  flowage 
la  appurtenant  to  the  land  o{  whldi  the  mill 
and  dam  will  be  a  part. 

Z  The  TeBerratini  in  a  deed  fimm  0.  to  W. 
eonveylnK  land  on  the  east  aide  of  a  river,  re* 
serving  the  right  to  bnild  a  dam  across  the 
river  at  any  point  against  said  land,  together 
with  the  right  of  flowage  of  said  land  caused 
by  aaid  dam  when  constructed,  and  also  reserv- 
i^  a  i^eee  of  land  fronting  on  the  river  in  the 
immediate  vicinity  of  the  east  end  of  said  dam, 
12  rods  long  on  tiie  bank  of  the  river,  and  ex- 
tending baat  far  enough,  same  width,  to  com- 
prise an  acre,  is  sufficiently  definite;  C.  having 
the  right  to  elect  where  and  how  high  the  dam 
shall  be,  and  thus  determine  the  amonnt  of 
land  to  be  flowed,  and  the  location  of  the  acre. 

8.  Under  a  deed  from  0.  to  W.  reserving  an 
acre  to  be  located  by  O.,  W.  to  have  the  timber 
thereon,  W.  does  not  forfeit  his  right  to  the 
timber  by  neglecting  an  anreaB<Hiabte  time  to 
remove  the  umber  after  G.  has  selected  the 
acre,  thus  obstmctiug  the  erection  of  a  mill 
thereon. 

4.  Reservatlos  in  a  deed  of  O.  to  W.  of  an 
acre,  to  be  aelected  by  C,  la  not  forfeited  by 
mere  delay  of  0.  to  mue  selection. 

5.  Under  a  deed  from  0.  to  W.  reserving  an 
acre,  to  be  selected  by  G.,  the  parties  are  ten- 
ants in  coipmon  till  partition  is  made  by  exer- 
dse  of  the  right  of  election  or  otherwise. 

6.  A  reserved  "piece  of  land  fronting  on  aaid 
river  *  *  *  12  rods  in  length  on  the  bank 
of  aaid  river,  and  extending  back  far  enongb, 
same  width,  to  comprise  one  acre,"  Is  an  acre 
on  the  ride  of  the  water's  edge,  and  the  half 
of  the  bed  of  the  river  In  front  uereof. 

7.  There  is  an  exception,  not  a  reservation, 
of  the  "right  of  building  a  dam  *  *  *  to- 
gether with  the  right  of  flowage,"  as  well  as  of 
an  acre  of  land,  so  that  words  expressly  show- 
ing that  a  fee,  and  not  a  lite  estate,  is  retained, 
axe  not  necessary,  where  one  owning  land  on 
both  sides  of  a  river  conveyed  the  part  on  the 
east  side,  "reserving"  the  right  of  building  a 
dam,  together  with  the  right  of  flowage,  and 
"also  reserving"  an  acre  of  land  at  the  east 
end  of  the  dam.  tboagh  the  words  are  reserving 
"to  myself,"  while  the  grant  is  to  one  and  "his 
heirs  and  asdgna,  forever." 

&  Election  need  not  be  made  by  a  grantor  in 
bis  lifetime,  but  may  be  by  his  heirs,  where  he 
makes  a  conveyance  excepting  an  acre,  location 
of  which  is  to  be  made  certain  by  election. 

Chase,  J.,  dissenting. 

Action  bj  one  Smltb  and  others  asaliut 
tme  FiublBb.   Case  discharged. 

Facta  agreed.  The  plalntUte  demand  of 
the  defendant  tiie  posseuion  of  a  lot  of  land, 
nambered  4,  in  tiie  tenth  range  of  lots  In 
Berlin.  Both  parties  daim  title  under  one 
cross.  May  11,  ises.  Cross  conveyed  to  tlie 
defendant's  grantor,  Wilson,  tbe  premises  In 
qtiestlon,  which  were  descMbed  Jn  the  deed 
as  follows:  "A  certain  piece  of  land,  being 


all  that  part  of  lot  numbered  four.  In  ttie 
tenth  range  of  lots  in  said  Berlin,  lying  on 
Che  east  side  of  the  Androscoggin  nver;  te- 
servlng  to  myself  tiie  right  of  building  a 
dam  across  said  river  at  any  point  against 
said  land,  together  with  the  right  of  flowage 
of  aaid  land  at  any  and  all  times  caused 
by  said  dam  when  constructed;  also,  reserr- 
Ing  a  piece  of  land  fronting  on  said  rivw  in 
the  Immediate  vicinity  of  the  east  end  of  said 
dam,  twelve  rods  In  length  on  the  bank  of 
said  river,  and  extending  back  far  enoogh, 
some  width,  to  comprise  one  acre  of  land. 
Said  Wilson  to  have  the  timber  on  said  acre 
of  land."  OctobOT  14,  1866.  Gross  oonvcTed 
to  one  Smith  one-half  part.  In  common  and 
undivided,  of  all  his  Interest  in  said  lot 
Smith  and  Cross  are  dead,  and  the  plalntlfb 
are  their  heirs,  who  claim  title  under  the  res- 
ervation in  Gross'  deed  to  Wilson.  Other 
facts  appear  In  the  t^ilnlon. 

William  L.  Foster,  for  plalntlfCB.  Ladd  A 

Fletcher,  for  defendant 

DOE,  a  3.  Lot  4  of  range  10  In  Berlin  U 
under  and  on  both  sides  of  the  Androecog- 
gin  river,  which  flows  In  a  southerly  direc- 
tion. Between  these  claimants  of  water 
power.  It  Is  a  matter  of  importance  that  the 
bed  ot  the  river  Is  a  part  of  tiie  lot,  and  that 
every  acre,  bounded  easterly  or  westerly  by 
the  river,  extends  to  the  center  of  the  stream. 
While  the  portion  of  the  lot  on  the  east  >alde 
may  be  conveniently  called  the  east  section, 
and  the  other  portion  the  west  section,  flie 
thread  of  the  river  la  In  this  case  an  inuna- 
terUil  line,  except  at  the  points  where  It  bas 
become  a  bocndary  of  adjoining  ownera. 
Where  both  banks  and  the  bed  b^ong  to  the 
plaintiffs,  no  light  Is  thrown  %»n  tb^  rights 
by  dividing  the  bed  Into  two  parts,  or  draw- 
ing a  Use  between  It  and  the  bank  on  each 
8ld&  Their  channel  and  tbelr  adjoining  up- 
land axe  one  tract  Their  right  to  build  a 
dam  oa  It  and  flow  their  own  territory  Is  an 
element  (tf  their  title.  Their  rl^t  to  flow 
the  d^endanf  s  part  of  lot  4  is  presumed  to 
be  an  appurtenance  of  their  land.  "Though 
an  easement  •  •  *  may  be  created  by 
grant  In  grom,  as  ft  la  called,  <a  attached 
to  the  perscm  of  the  grantee,  this  Is  never 
presumed  when  It  can  fairly  be  constmed 
to  be  appurtenant  to  some  other  eatata" 
Washb.  Easem.  *28;  Spensley  t.  Valentine, 
frl  Wis.  lU,  180:  Kuecken  v.  Volts,  110  IlL 
204.  2G8,  208;  HcMahon  v.  Williams,  79  Ala. 
2S8,  291.  It  la  a  natural  Inference  of  &ct 
that  the  plalntlfls'  right  of  flowage,  expressly 
reserved  by  deed,  was  intended  to  be  attach- 
ed' to  the  8<^  on  which  hij  the  terms  of  the 
same  deed  the  dam  was  to  be  bnUt 
rlfl^t  of  flowage  •  •  •  caused  by  said 
dam  when  constructed"  was  evidently  resor- 
ed  as  a  part  of  a  min  prlvile^  for  the  boie- 
fit  of  a  mill  to  be  operated  by  water  to  be 
raised      the  dam,  and  la  fairly  construed  tr- 
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be  appurtenant  to  the  land  of  whleh  the  aSU 
and  dam  will  be  a  part  OroM,  being  tba 
owner  of  lot  4,  oooTeyed  a  part  of  tlie  eaat 
section  to  Wllaon.  The  deed  Is  clear,  fuU, 
and  predee.  The  grant  Is  of  **a  certain  piece 
of  landt  being  all  that  part  of  lot  niunb«ed 
four.  In  the  tenth  range  of  lota  in  said  Ber^ 
lln,  laying  on  the  east  side  of  the  Androscog- 
gin rlTa;  teswrlng  to  myself  the  right  of 
building  a  dam  across  said  rirer  at  any  point 
sgainst  said  land,  togedier  with  the  right  of 
Oowage  of  said  land  at  any  and  all  times 
caused  by  said  dam  when  constmcted;  also, 
rsserrlng  a  piece  of  land  fronting  on  said 
river  m  the  Immediate  rlclnlty  of  the  east 
end  ot  said  dam,  twelve  rods  In  length  im  Ihe 
bank  of  said  river,  and  extending  back  tar 
enoDght  same  width,  to  comprise  one_  acre  of 
land.  Said  Wilson  to  have  the  timber  on 
said  acre  of  land."  This  conveyance  was 
made  in  1865.  In  1S88,  Ones  being  dead, 
the  plaintiffs,  as  his  sucoesson  In  title,  sur- 
veyed an  acre  wcordlng  to  the  description 
given  in  the  reservation,  marked  It  on  the 
ground,  Informed  the  defendant,  tiie  sue* 
cessor  of  Wilson,  that  tfa^  intended  "to  lo- 
cate a  dam  there,"  and  requested  bhn  to  re- 
move the  timber.  Hiis  suit  Is  a  writ  ot  en- 
try for  that  acre.  Tb»  d^ndant  contends 
that  the  reservation  of  an  acre  was  void  tor 
uncertainty,  and  that  in  "the  right  of  build- 
ing a  dam"  and  "the  ri^t  of  flowage"  Cross 
reserved  only  a  life  estate. 

1.  A  deed  of  a  lot  <tf  land  In  Manchester, 
describing  It  as  "fronting  westeriy  on  Merri- 
mack river  and  eastoly  ca  Elm  street,  12 
rods  In  length  on  the  bank  ot  said  river  ud 
12  rods  on  said  street,"  would  conv^  the 
grantor's  title  from  the  middle  of  the  river 
to  tiie  middle  of  the  sb«et  An  intent  that 
the  son  In  the  river  and  street  shall  be  owned 
by  a  person  who  does  not  own  tbe  abutting 
land  iB  so  Improbable  that  it  would  require 
an  express  exception  in  tbe  grant,  or  some 
clear  and  tmeqalrocal  declaration,  or  certain 
and  Immemorial  usage,  to  limit  tbe  title  of 
the  grantee  to  the  edge  of  the  street  and  tbe 
edge  of  tbe  rirer.  S  Kent  Comm.  Wal- 
lace's note  In  Dovaston  v.  Payne,  2  Smltli, 
Lead.  Oas.  (4tb  Am.  Ed.)  189;  dissenting 
opinion  of  Redfleld,  J..  In  Buck  v.  Sqnlers, 
22  Vt  484,  494;  NorcroBs  v.  Orlffltha,  65  Wis. 
599,  27  N.  W.  606;  Proprietors  of  Claremont 
T.  Carlton,  2  N.  H.  S69,  871;  State  v.  Oilman- 
ton,  9  N.  H.  461,  463;  Oreenleaf  v.  KUton, 
11  N.  H.  530,  533;  State  v.  Omterbury,  28 
X.  H.  199,  216;  Woodman  v.  Spencer,  54  N. 
H.  507,  512,  514.  516;  Sleeper  v.  Laconla,  60 
N.  H.  201,  202;  Taylor  v.  Blake,  64  N.  H.  392, 
to  Aa  698;  Kent  v.  Taylor,  64  N.  W.  489, 
490,  13  AtL  419;  Capron  v.  Kingman,  64  N. 
H.  671,  14  AtL  868.  Sucb  a  limitation  Id  the 
caBe  of  a  street  would  be  contrary  to  univer- 
sal practice  (8  Kent  Comm.  433),  and  tbe 
presumed  Intent  Is  tbe  same  whether  the 
boundary  Is  a  street  or  a  fmsh-water  river. 
On  the  question  of  fact  whether  certain 
pbmses  or  circumstances  are  sufficient  ev^ 
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dance  ot  a  dittennt  Intent  (Gould  v.  Railroad 
OOh  142  Mass.  %  80,  7  N.  B.  6«3;  Oaylord  v. 
King,  142  Mass.  485,  606;  8  N.  SL  686;  HoUo- 
way  V.  Southmayd,  188  N.  T.  380,  401,  412, 
84  N.  B.  1047,  1062;  Tied.  Beal  Prop.  H  833. 
837),  there  hss  not  been  a  mianlmlty  of  opin- 
ion In  all  Jnriadlcttonl,  but  the  presumptimt 
Is  regarded  aa  an  estaUlshed  rule;  .and  In 
this  state  it  Is  setUed  (in  cases  before  dted) 
that  such  terms  as  those  used  in  Gfoss*  res- 
ervation do  not  j^ve  an  intent  to  sever  the 
channel  of  the  river  from  tbe  riparian  estate 
(d  which  it  Is  presunwd  to  be  a  part  If  a 
Manchester  lot,  abutting  on  Merrimack  river 
and  Elm  street,  were  described  in  a  deed  as 
extending  norOi^y  from  a  given  line  far 
enough  to  cqmpTlse  25  acres,  or  26,000  square 
feet  the  quantity  of  messured  land  would  be 
less  than  the  area  of  the  granted  premlsesk 
Whether  the  price  were  a  lump  sum.  ot  91,- 
000  an  acre,  w  flO  a  foot,  the  east  half  of 
the  river  and  tiie  west  half  of  the  street  would 
not  be  Incinded  In  the  measorement  The 
law  takes  notice  ot  the  fact  that  the  bank 
of  the  Merrimack  is  a  more  convenlmt  place 
for  monuments  than  the  center  of  the  stream. 
Gtonvemeur  v.  Ice  Co.,  m  N.  Y.  866,  866, 
81  N.  B.  866.  In  material  elements  of  utility 
and  value,  tbe  river  and  street  differ  from 
ordinary  land  In  which  the  owner  has  a  right 
of  ex(du8lve  occiqutlon.  Ix>rd  r.  Commis- 
sioners, 12  Moore,  P.  0.  478,  497;  Woodman 
V.  Spencer,  64  N.  H.  607,  613.  Tbe  usage  and 
understanding  of  the  community  (Judicially 
noticed  as  evidence  of  the  meaning  of  a  deed), 
and  the  character  of  the  nse  generally  made 
of  a  river  and  street  would  show  that  the 
half  of  ea^  whldi  passes  by  a  conveyance 
of  an  abutting  lot  Is  not  within  the  apecifled 
dimensions.  Qouvemenr  v.  Ice  Co.,  aupra; 
Holbert  V.  Bdens,  6  Lea,  204;  Jones  v.  Petti- 
bone,  2  Wis.  806;  Railroad  Oo.  v.  Schnrmelr, 
7  WaU.  272.  286,  287;  Jefferls  v.  Land  Oo., 
134  U.  S.  ITS,  196,  10  Sup.  Ct  518;  Hardin 
V.  Jordan,  140  U.  &  371.  880,  381,  11  Sup.  Ct 
808,  838.  and  cases  there  cited;  Salisbury  v. 
RaUway  Co.,  5  0.  B.  (N.  B.)  174.  209;  Ber- 
ridge  T.  Ward,  10  O.  B.  (N.  S.)  400,  402,  408. 
411.  414.  415;  Pryor  v.  Petre  [1894]  2  Ch.  11. 
The  erroneous  rule,  that  a  line  described  aa 
running  "on  the  bank"  ot  a  river  disproves 
an  Intent  to  make  the  river  the  boundary,  is 
supposed  to  have  been  adopted  In  tbe  unre- 
ported case  of  Alcock  v.  Uttle,  decided  in 
1815,  and  was  recognized  as  sound  In  a  dic- 
tum in  Rlx  T.  Johnson.  6  N.  H.  520,  523,  624. 
In  Daniels  v.  Railroad  Co.,  20  N.  H.  85,  8& 
a  deed  from  the  plaintiff  to  the  defendants 
named  the  bank  of  Connecticut  river  as  the 
western  boundary,  and  described  the  premises 
as  situated  between  tbe  river  and  a  given 
line.  Oold  river  passed  through  the  premises, 
but  was  not  mentioned  in  the  deed.  In  a 
written  contract,  reciting  the  conveyance,  the 
defendants  prcmiised  to  pay  for  "said  land 
lying  on  both  sides  of  Gold  river,  accurately 
measured,  *  *  *  at  tbe  nite  of  $100  pel 
acre,  accept  so  much  thereof  aa  Is  highway." 
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13m  nUt  WM  Mwumwll  for  ttw  agxeed  price. 
It  wu  held  that  the  deed  conveyaa  the  bed 
of  Ccdd  rirer.  and  that  tlie  gnuiteai  wm  not 
bound  to  the  affeed  price  per  acra  for 
the  bed  of  titber  of  the  rivers.  It  wae  wrong- 
ly hdd  that  the  deed  conveyed  no  part  of  ttie 
bed  of  the  Connectlcat.  In  detttmlnlng  the 
snm  for  which  the  plaintiff  was  entitled  to 
Judgment,  It  was  not  material  whether  the 
deed  conveyed  the  whole  bed  (Oomtsh  Bridge 
T.  Blchardaon.  8  N.  H.  207,  210;  State  ▼. 
Ctanterbury.  28  N.  H.  19G,  219,  221;  Crosby 
r.  Hanover,  86  N.  H.  404,  418;  Lumber  Co. 
T.  OolumUa,  82  N.  H.  28^,  or  only  the  east 
half  of  it,  or  none  of  It  A  provlBloa  In  the 
contract  excepting  from  measurement  tba 
Connecticut  highway  (Connecticut  River  Lum- 
ber Co.  V.  Olcott  Falls  Co..  66  M.  H.  280,  877, 
21  Atl.  1090)  would  have  bew  as  raperfluous 
as  the  clause  excepting  so  mndt  of  the  grant- 
ed premises  "as  is  highway."  Flrmstone  t. 
Spaeter,  ISO  Pa.  St  616,  2S  AtL  41,  is  in  con- 
fiict  with  onr  law.  When  the  banks  and  bed 
of  a  brook  are  a  part  of  a  conveyed  lot,  the 
bed  Is  generally  Included  In  the  measurement 
Bnt  a  sale  of  a  number  of  acres  m  square  feet 
bounded  by  the  CcHmectient,  the  Merrimack, 
the  Androscoggin,  or  a  'street  Is  understood 
here  not  to  require  a  measurement  of  the 
river  or  street  and  a  ^lee  per  acre  or  foot 
Is  understood  not  to  be  the  price  per  acre  or 
foot  of  river  or  street  The  jvlce  of  the  title 
which  the  purchaser  acquires  hi  the  bed  of 
the  river  or  the  street  is  a  psrt  of  the  agreed 
price  of  the  measured  luid. 

2.  The  rule  that  a  deed  tt  **taken  most 
strongly  against  him  that  fa  the  agmt  or  con- 
tractor, and  In  favor  of  the  other  party, 
*  *  *  beiog  a  role  some  strictness  and 
rlgw,  Is  the  last  to  be  resorted  to,  and  is 
never  to  be  relied  upon  but  where  all  othw 
roles  at  exposition  faiL"  2  Bl.  Comm.  880. 
"The  modem  and  more  reasonable  practice  is 
to  give  to  the  language  its  Just  sense,  and  to- 
aearch  for  the  precise  mining,  and  one  req- 
utidte  to  give  due  and  fair  eiteet  to  the  con- 
tract without  adopting  elOier  the  rule  ot  a 
rigid  or  of  an  indulgent  oonatmetlon."  2 
K«it  CiHnm.  tKI7.  "Where  all  other  rules  of 
exposition  fafi"  Is  a  description  (less  appro- 
priate now  than  formeriy)  of  the  dtuatlon  of 
a  case  In  whidi  there  Is  no  preponderance  of 
evidence  in  favor  of  ^ther  party.  When  Uie 
evidence  is  not  exactly  baianced,  there  is  no 
opportunity  to  use  the  role  contra  pnrferen- 
tnn.  "If  the  sense  of  the  words  be  In  equt 
llbrio,  the  nde  of  tow  will  apply."  Bayley, 
J.,  In  Love  V.  Pares,  13  East  80,  88.  It  can- 
not be  applied  in  this  case,  where  there  is  no 
eqoUllKlum.  Whether  it  ts  ever  nseful  where 
intent  la  a  question  of  probabill^  and  the 
law  of  die  burdw  of  proof  la  dnly  observed. 
Is  no  part  of  the  present  inqnlry.  **  'Where 
a  word  having  a  technical  aa  wril  as  a  popu- 
lar meaning  is  used  In  the  oonstltutlon,  the 
eoorts  wIU  accord  to  It  Its  pt^ralar  significa- 
tion, unless  the  very  nature  of  the  subject 
Indicates,  or  the  tut  snggesta,  that  It  Is  used 


In  Its  technical  seoMk'  WeOl  T.  Kenfldd,  M 
Cat  111;  Spragoe  v.  Norway.  81  Oai  178. 
Words  used  In  a  eonstltotlon  should  be 
stroed  In  the  sense  in  whidi  th^  wwe  em- 
ployed. Tliey  'must  be  tak«i  m  the  ordliuiry 
and  common  acceptation,  becaose  they  are 
presumed  to  have  be«L  so  understood  by  the 
f  r&mers,  and  by  tlie  pe<^  who  adopted  it 
«  *  •  It  •  *  •  owes  its  whole  fMoe 
and  auUiority  to  its  latUcatlon  by  the  p^o- 
ple^  and  they  Judged  of  it  by  the  meaning  ap- 
paruit  <m  Its  face  aooovdlng  to  the  genual 
use  of  the  words  employed,  vrtiere  they  do 
not  appear  to  have  been  used  Is  a  legal  or 
technical  sense.'  Uanly  v.  State,  7  Md.  188." 
Milter  T.  Dunn,  72  GkO.  462;  465,  14  Faa  87. 
The  same  natural  mode  of  constmctlon  is  a^ 
pUcatde  to  vrills  and  deeds.  What  a  word 
af^iears  to  be  used  In  a  tedmlcal  or  peculiar 
sense,  its  aniaient  meaning  la  its  legal  mean- 
ing. But  tlim  is  no  legal  presmnption  that 
all  testators  and  contracting  parties  are  law- 
yers, or  that  thtir  understanding  and  ose  of 
language  is  pecnUar.  Tezba  IntentlonI  de^ 
bent  Inservlre.  Benign*  Interpretamur  diar- 
taa  propter  shnpUdtatem  laiconm."  Go. 
LItt  S6a.  TbeaXon  the  construction  must 
be  "reasonable  and  agreeable  to  common  un- 
derstanding." 2  Bl.  Conun.  878.  'The  tarma 
of  every  writt»i  instrumrat  are  to  be  under- 
stood In  their  plain,  wdlnary,  and  popular 
sense,  unless  they  have  generally,  in  respect 
to  the  subdect-matteF,  as  by  the  known  usage 
of  trade,  or  the  like,  acquired  a  peculiar  sense, 
distinct  from  the  popular  sense  of  the  same 
words,  or  miless  the  contact  evldaitly  pidnts 
out  that  in  the  pnrtlcalar  Instance^  and  In 
ordo:  to  effectuate  the  Immediate  bitention 
of  the  parties,  It  should  be  understood  iu 
some  other  and  peculiar  suae."  1  OreenL 
Br.  I  278;  CUt  Cont  79.  81;  PerUna  v. 
Mathes,  49  N.  H.  107,  lia  It  b  the  office 
of  the  Judges  to  take  and  ocponnd  the  words 
which  common  people  use  to  express  their 
meaning,  acoording  to  their  meaning."  Hill 
V.  OraogBi  Plowd.  164,  170;  Williams,  J.,  in 
Winter  v.  Perratt  6  Man.  A  Q.  814,  88& 
"The  bulk  of  mankind  act  and  deal  with  great 
slmidiclty;  and  oa  tbia  Is  founded  the  rule 
that  *b«ilgnflB  fadendsB  interpretationes  cbar- 
tarum  ]^ptw  atmpllcitetem  laioorom.'  Wuds 
are  to  be  taken  in  their  popular  and  ordi- 
nary meaning,  unless  some  good  reason  be 
assigned  to  show  that  they  should  be  nndop- 
Btood  In  a  different  sense.  •  •  •  '81  nidia 
sit  conjectiua  qun  ducat  alio,  verba  intolll- 
genda  sunt  ex  pn^etate,  non  grammatica 
sed  popolari  ex  usn.' "  2  Kent  Comm.  S55. 
"An  agreement  or  contract  shall  have  a  rea- 
sonable construction,  according  to  the  Intent 
of  the  parties."  Com.  Dig.*  "Agreement" 
<0.  Their  agrement  la  enforced  *^ccordIng 
to  the  sense  In  which  they  mntoally  undw- 
stood  it  at  the  time  it  was  made.  •  •  • 
The  constructlOB  shall  be  reasonable,  •  •  • 
as  near  the  minds  and  ajwarent  tntente  of 
the  parties  as  the  rola  of  law  will  admit 
And  It  Is  essential  to  condder  tlie  subject- 
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nutter  of  the  agreemeiit,  In  n^iT^ng  a  meai^ 
Ins  to  tbe  terms  used  tberelu.  *  *  *  Br- 
er7  contract  Is  to  be  constmed  with  reference 
to  Its  object,  and  the  whirie  of  Its  terms;  and 
aceoidlng^  the  whole  omtezt  must  be  con- 
sidered In  endearorlng  to  collect  the  Intention 
of  the  parties,  even  although  the  Immediate 
object  of  Inqulrr  be  the  meaning  of  an  Iso- 
llted  dUMew"  coat  Oont  74,  SB.  The  whole 
tantnnnent  l*  to  be  read,  and  applied  to  the 
4nl4eet-niatter,  to  ascertain  the  primary  and 
leadtngr  ptupose  of  the  parties;  and  an  am- 
Mgnont  word  or  phrase  Is  to  be  construed,  U 
it  reasonably  may  be,  so  as  beet  to  promote 
and  aooompllsh  that  pnipose.  Warren  t. 
HerrUeld.  8  Mete  (Mass.)  88.  86;  Bellows  t. 
Denlson,  9  N.  H.  288,  28S;  Bank  r.  WUIard, 
10  N.  H.  210,  218;  Sberbome  t.  Goodwin.  44 
N.  H.  271,  275;  SalnKMi  Falls  Ufg.  Co.  t. 
Portamonth  Oo.,  46  N.  H.  248,  2M.  256;  Oor- 
wln  T.  Hood,  sa  X.  H.  40DU  402;  Blaacbaid  t. 
Ames,  60  N.  H.  401,  406. 

8.  The  primary  and  leading  purpose  of 
Cross'  rea«nratl<Mi  was  to  leave  In  bim  the 
title  of  a  mill  privilege  wtaldi  was  situated 
nnder  and  on  both  ridea  ot  tbB  ilver,  and 
which  Wilson  did  not  boy  or  pay  tor.  The 
ittt^iral  and  exdnsive  character  ot  the  water 
rights  which  Cross  did  not  oraivey  Is  obvloosi 
While  he  retained  the  west  section,  an  acre 
of  the  east  seeUui.  a  rlgtat  to  bolld  a  dam 
across  the  rlv»,  and  a  rl^t  to  flow  the  east 
section,  he  conveyed  to  WUsod  no  right  to 
flow  the  west  section.  The  quantity  of  botii 
secttons  to  be  flowed  depends  upon  the  lo> 
cattoa  and  bei^t  ot  the  dam,  and  Is  to  be 
determined  by  the  ownw  of  the  privilege 
electing  where  and  bow  high  the  dam  shall  be. 
GkMidridi  V.  Loo^y,  1  Gray,  615.  Tbo  iwlce 
paid  by  Wilson  tot  irtiat  he  bought  was  not 
Oxed  on  the  basis  ot  bis  right  to  destroy  the 
value  of  the  reservation  1^  locating  the  dam 
and  the  acre  where  they  would  be  worthless 
for  the  purposes  of  a  mill.  The  constnictloa 
that  gives  effect  to  the  Intent  of  the  parties 
Is  tbat  the  rigibt  of  location  belongs  to  the 
owner  of  the  reserved  property.  It  Is  not 
necessary  to  examine  the  correctness  of  the 
view  that  gives  him  the  election,  because  be 
Is  the  party  who  ought  to  do  the  flxat  act, 
ThL  to  build  the  dam  and  nse  the  water  power 
and  the  acre.  Heyward's  Gase^  2  Coke,  81^ 
87;  Co.  Utt  146a;  Com.  Dig.  "Election"  (Al). 
(A2);  1  Benj.  Sales  CAm.  Ed.  U84)  S  480.  It 
the  reservation  bad  been  of  a  mill  site,  with 
no  specification  of  locality  or  quantity,  it 
would  have  retained  In  Cross  and  his  assigns 
as  much  land  as  was  reasonably  necessary  for 
building  and  carrying  on  the  business  of  a 
mlU  at  any  place  In  lot  4,  on  the  left  bank 
ot  the  river,  that  he  or  th«y  might  select 
Jatftson  V.  Termllyea,  6  Cow.  677,  678.  It 
the  parties  in  interest  dissgreed  as  to  the 
quantity,  the  qnestion  of  reasonable  necessity 
could  be  determined  on  a  bill  In  equity 
brought  by  any  of  them  against  the  others. 
A  similar  question  is  ccmsldered  In  those 
cues  In  whldi  it  is  held  tbat  a  quantity  oi 
44A^-a6 


land,  rwisoBsMy  necessary  fw  the  use  (tf  a 
mill,  house,  n^e  walk,  or  whart  !■  conveyed 

by  a  deed  of  the  structure,  .with  no  metes  or 
bounds,  and  so  express  mention  of  land. 
Blake  v.  Clarke,  6  Me.  430.  439.  440;  Gibson 
V.  Brockway,  8  N.'H.  466,  471;  Bean  v.  Bra^- 
ett.  84  N.  H.  102,  119;  Winchester  v.  Hees. 
36  N.  H.  48.  47,  48;  Davis  v.  Handy.  87  N. 
H.  66,  71;  Uaraton  v.  Stlckney.  58  N.  H.  609^ 
610;  Doane  v.  Association,  6  Mass.  332;  Al- 
len V.  Scott,  21  Pick.  26;  Forbnsh  T.  Lom- 
bard, 18  Mete.  (Mass.)  108.  114;  Johnson  v. 
Bayner,  6  Gray,  107;  Blaine's  Lessee  v.  Cham- 
bers. 1  Serg.  &  R.  169,  172,  174;  Oilcago.  K. 
L  &  P.  By.  Oo.  V.  Dearer  &  R.  O.  B.  Co.,  148 
U.  8.  586^  618-616, 12  Sup.  Ct  470.  The  form 
of  the  acre  reanred  by  Cross  is  definitely  de- 
Bcrlbed  In  the  deed.  Hie  river  la  Its  western 
boundary,  and  the  acre  and  the  dam  are  to  be 
in  the  Immediate  vicinity  of  each  other.  The 
uncertainty  of  the  reservation  Is  not  an  equ^ 
table  ox  a  I^al  reawm  tor  denying  to  the 
ownw  ot  the  reserved  estate  the  protection 
of  the  remedial  law  api^cable  to  cases  In 
which  the  quantl^  as  w^l  as  the  locality  of 
conveyed  or  reserved  land  depends  upon  a 
reasonable  necessity,  determinable  as  a  Judi- 
cial question  when  the  parties  do  not  agree, 
or  the  owner  refuses  to  make  a  location  In 
due  time. 

Under  the  stipulation  ot  the  deed  that  Wil- 
son should  "have  the  timber  on  said  acre," 
he  could  cut  it  as  soon  as  the  deed  was  de- 
livered. If  Cross  selected  and  marked  the 
acre,  and  WUson  obstructed  the  erection  of 
a  mill  upon  it  by  neglecting  for  an  unreason- 
able time  to  remove  the  timber,  this  wrong 
would  not  operate  as  a  conveyance  of  the 
timber  to  Cross.  Plumer  v.  Prescott,  43  N. 
H.  277;  Holt  V.  Stratton  Mills.  64  N.  H.  108. 
In  Irons  v.  Webb,  41  N.  J.  Law.  203,  the 
plalntitt  conveyed  land  to  the  d^endant  "ex- 
cepting and  reserving  the  timber  on  the  said 
land,  *  *  *  for  the  removal  of  wblch  the 
said  party  of  the  second  part  agrees  •  •  • 
that  he  *  *  *  will  give  two  years  from 
the  date  boreof."  "if  the  contention  of  the 
defendant  Is  right,"  says  Beasley,  G.  J.,  de- 
livering tiie  opinion  of  the  court  (page  206), 
"then  this  timber  continued  to  be  the  prop- 
erty of  the  plaintiff  up  to  the  running  out  ot 
the  two  years,  and  Uien,  by  its  nonremoval. 
It  became  forfeited  and  passed  to  the  defend- 
ant; and  It  is  entirely  obvious  that  such  a 
condition  Is  not  favored  In  law.  and  that  It 
will  not  be  raised  up  by  Implication,  unless  by 
the  force  of  demonstrative  indication.  Look- 
ing at  the  terms  of  the  present  agreement 
and  its  subject-matter,  I  can  see  no  moA, 
certainly  no  decisive  marie,  aignlfying  that  it 
was  the  Intention  of  these  parties  tbat  by  the 
ptainUfTs  neglect  to  remove  the  Umbor  It 
should  be  forfeited  to  the  defendant  Such 
a  purpose,  It  Is  certain.  Is  not  ccntained  In 
any  part  ot  the  language  ot  the  Instrument, 
tor  It  nowhere  says  that  In  any  event  the 
title  to  the  thnber  is  to  paas  to  the  grantee. 
*  *   •   If  the  timber  was  permitted  to  re- 
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main  on  tbe  premises  until  the  time  of  re- 
moTEl  bad  expired,  It  became  unlawful  to 
enter  for  tbe  purpose  of  taking  It  away.  But 
the  effect  of  such  an  Incident  Is  not,  In  law, 
to  work  a  forfeiture  of  title."  When  chattels 
are  wrongfully  left  by  their  owner  on  an- 
other's premises,  the  landowner's  remedies 
do  not  Include  '*tlie  exorbitant  method  of  a 
forfeiture." 

The  system  of  law  that  furnishes  ample 
procedure  for  the  protection  of  rights,  and 
does  not  Impose  the  penalty  of  forfeiture  for 
a  neglect  to  remove  timber  In  a  reasonable 
time  <when  that  remedy  would  be  Inordinate), 
did  not  Inflict  upon  Cross,  his  heirs  or  as- 
signs, the  forfeiture  of  an  acre  of  land,  or  a 
right  to  an  acre,  as  a  remedy  for  the  fault  of 
not  exercising  tbe  power  of  selection  la  a 
reasonable  time.  It  does  not  appear  that 
any  owner  of  tbe  Wilson  Interest  has  been 
damnified  by  such  fault,  or  would  suffer  any 
loss  or  Inconrenlence  If  the  acre  were  not 
located  for  100  years,  or  that  any  owner  of 
the  Cross  Interest  has  had  notice,  or  reason 
to  b^ere,  that  location  was  desired  by  any- 
body. In  this  state  of  things.  It  la  by  no 
means  clear  that  23  years  exceeded  the  limit 
of  reasonableness.  But  there  U  no  occasion 
to  examine  this  point 

Any  delay,  of  which  a  well-grounded  com- 
plaint could  be  made  by  Wilson,  bis  heirs  or 
assigns,  could  be  speedily  ended  on  a  bill  In 
equity  brought  1^  him  or  them.  If  Cross, 
his  heirs  or  assigns,  did  not  exercise  tbe  pow- 
er of  location  in  a  reasonable  time.  It  could 
be  exercised  by  a  Judldal  tribunal.  Starkle 
T.  Blchmond.  165  Mass.  188,  197.  29  N.  B. 
770;  Gardner  t.  Webster,  64  N.  H.  620,  S22, 
523,  15  Atl.  144;  Connecticut  RlTer  Lumber 
Co.  T.  Olcott  Falls  Co..  65  N.  H.  290,  390-392, 
21  Atl.  1090.  The  parties  might  disagree  on 
the  question  whether  high  or  low  water  mark 
was  the  line  from  which  Uie  acre  was  to  be 
measured.  Various  questions  might  arise,  as 
to  location  and  measurement,  which  the 
plalntllts  were  not  bound  to  dedde  at  their 
peril,  and  which  could  be  determined  on  a 
bill  In  equity.  Selection  was  division.  Be- 
fore severance,  the  granted  and  reserved 
premises  were  held  as  an  undivided  estate. 
Between  It  and  land  owned  In  common 
there  was  no  difference  that  exempted  the 
cast  section  from  the  legal  process  of  parti- 
tion, or  deprived  the  reserved  property  of  the 
security  which  a  tenant  In  common  has 
(Camph^  V.  Campbell,  IS  N.  H.  488;  Clark 
V.  Wood,  34  N.  H.  447,  453;  Perkins  v. 
Baton,  64  N.  H.  869,  861,  10  Aa  704;  Leach 
V.  Beattie,  83  Yt  196;  HoUey  v.  Hawl^.  89 
Vt  626,  531;  Falrdalm  v.  Sha^ddettm,  5  Bni^ 
rows,  2604;  Tied.  Real  Prop.  H  251,  700) 
against  bit  co-tenanfs  acquisition  of  title  by 
prescription.  Uanufacturing  Co.  v.  Pender- 
gost.  24  N.  H.  64.  66-69,  Is  not  overlooked. 
Location,  measurement  and  other  forms  of 
qieclflc  adjustment  may  be  needed  in  many 
cases,  and  such  procedure  may  be  inrented 
and  used  as  Justice  and  convenience  require. 


McDuffee  v.  Railroad  Co..  62  N.  H.  4S0.  449^ 
451;  Boody  v.  Watson.  64  N.  H,  162,  171,  173, 
178,  179,  9  AtL  794;  Holt  v.  Antrim.  04  N.  H. 
284,  287.  9  Aa  889.  A  limited  supply  of 
precedents  and  an  inadequate  doctrine  of 
procedure  have  promoted  tbe  Judicial  Intro- 
duction of  rules  ot  construction,  and  other 
so-called  rules  of  law,  which  often  conflict 
with  rights  plainly  intended  to  be  establish- 
ed by  contracts  and  wlUa.  In  this  state  an 
unjust  judgment  cannot  be  based  on  a  de- 
fect in  the  remedial  branch  ot  the  conuuon 
law.  or  on  a  formula  of  constructltm  not 
enacted  by  legislative  power,  or  on  an  un- 
written rule,  the  reason  of  whose  existence 
has  ceased.  "Many  things  that  are  uncer- 
tain of  themselves,  being  reduced  to  certain- 
ty by  snch  means  as  either  the  law  appoints 
or  the  party  himself  assigns,  may  take  ef- 
fect" Stukeley  t.  BuUer,  Hob.  168,  174. 
"If  a  man  grants  twenty  acres,  parcel  of  bis 
manor,  without  any  other  description  ot 
them,  yet  tbe  grant  Is  not  void,  for  an  acre 
is  a  thing  certain,  and  tbe  situation  may  be 
reduced  to  a  certainty  the  election  of  the 
grantee."  Bac.  Ator.  "Election"  (A).  In  a 
great  mass  of  authorities,  election  Is  assum- 
ed to  be  a  means  of  removing  uncertainty. 
"If  I  have  three  horses,  and  I  give  you  one, 

•  *  *  the  election  ought  to  be  made  in  tbe 
life  of  the  parties,  for.  Inasmuch  as  none  of 
the  horses  Is  given  in  certain,  tbe  certainty 
and  thereby  the  property  begins  by  election. 
And  with  that  agreeth  Bollock's  Case,  10 
BUS.  281.  The  Bishop  ot  Sarnm.  having  a 
great  wood  of  1,000  acres,  •  •  •  enfeof- 
fed another  of  an  house  and  17  acres,  parcel 
of  the  wood,  and  made  livery  In  tbe  house. 
None  of  the  wood  poased  before  election, 
and  therefore  his  heir  shall  not  make  election. 

•  *  *  It  I  give  you  one  of  my  horses  in 
my  stable,   •   •   •  you  shall  have  election. 

•  •  •  And  it  one  grant  to  another  20 
loads  of  hazel  or  20  loads  of  maple,  to  be 
taken  in  his  wood  ot  D.,  *  *  *  Qie  grantee 
shall  have  election;  tor  he  ought  to  do  tbe 
first  act  sell,  to  cut  and  take  It"  Heyward's 
Case,  2  Coke,  35-S7;  Co.  litt.  145a.  *^ 
Bdw.  IIL  48,  Is  a  good  case.  A  prior  sold  hUi 
woods,  excepting  forty  ot  the  best  oaks,  at 
his  choice,  to  be  taken  within  two  yeois. 
Then  the  prior  brought  an  action  <^  tres- 
pass against  the  vendee  tor  telling  them. 
He  pleaded  that,  the  plaintiff  delaying  his 
choice  till  the  two  years  were  almost  ex- 
pired, he  could  forbear  the  fdUng  no  longer, 
but  hli  two  years  wonld  ^ire,  and  there- 
fore required  him  to  make  his  chotee,  but 
he  refused,  whereupon  he  chose  forty  of  tte 
best  himself,  and  left  tliem  standing,  and 
took  the  rest  •  •  •  The  vendee  •  •  • 
bad  no  property  till  Section  or  default  made 
by  the  vendor,  which  was  supidled  and  made 
certain  by  tbe  vendee;  and  yet  the  vendee 
could  not  have  made  the  choice  in  default  ot 
tbe  vmdor  till  the  time  Incurred  so  near 
that  he  must  needs,  and  that  must  b* 
put  upon  Judgment  of  the  Jury  or  conrt" 
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Stnfeeley  t.  Batter,  Hob.  16B,  174;  Palmer'i 
Oaae.  6  Coke,  24.  Tbat  li  lotBcleiitlj  certain 
which  can  reasonably,  be  made  certain. 
Broonit  hag.  Uaz.  481.  A  grant,  resraration, 
or  dOTiie  of  "all  mill  altea  la  lot  4."  or  of  one 
*ta  anj  part  of  the  lot,"  would  be  ralld. 
Thompson  t.  Oregoiy.  4  Johns.  81;  Yanden- 
bmgh  T.  Tan  Bergen,  18  Johns.  212;  Talken- 
borgh  T.  Tan  Boren.  13  Johns.  625;  Jackson 
T.  Maj,  16  Johns.  184,  18S;  Jackson  t.  Ter- 
rallyea, «  Cow.  en,  679. 680;  ProToat  t.  Calder. 
2  Wend.  617.  &23-Ci25;  Dygert  t.  liatthews. 
11  Wend.  86-87.  The  proposition  that  an 
nnexercleed  right  ot  location  Is  too  indefinite 
to  support  an  action  of  ejectment  (Jackson  r. 
Hay,  16  Johna  184,  185)  does  not  deny  the 
right,  but  merely  p<^t8  out  a  defect  in  a 
form  of  action.  A  sherUTs  Inability  to  de- 
liTer  poBSessitm  of  certain  Interests  In  land 
does  not  prerent  their  being  ascertained  and 
estaUished  by  legal  proceedings.  A  Judg- 
ment determining  the  question  of  right  Is 
eonclnslTe  without  service  of  prooeaa  Cor  Its 
oiforcement  Walker  r.  Walker,  68  N.  H. 
821,  327.  The  rule  that  grants,  reservations, 
and  derlsea,  reducible  to  eot^^  hy  sndi 
means  as  tiie  law  appoints,  are  not  Told  for 
uncolainty.  Is  not  rendered  inoperatlTe  by 
an  obsolete  «yatem  of  deficient  procedure. 

Butcher  r.  Creel's  Htira,  9  Orat  201,  was 
an  action  of  ejectm^t  A  grantor  had  re- 
served tiie  right  to  build  a  sawmill  on  an 
acre  a  described  end  of  a  dam.  "Itaere 
la,"  aald  the  majwity  of  tlie  court,  "no  such 
certainty  in  the  description  of  the  part  in- 
tended to  be  excepted  as  to  withdraw  It  from 
the  operation  of  the  deed.  It  la  in  no  wise 
identified  or  dlstiognlabed  from  other  portions 
ot  the  ane.  If  it  might  be  Identified  by  en- 
try and  taking  posaesaloD  of  ao  much  of  the 
land  as  mli^t  be  necessary  for  ttie  sawmill 
about  to  be  wected,  yet,  aa  no  such  entry  has 
been  made  or  possmton  taken,  a  recov^ 
cannot  be  had  hj  the  plaintltf."  &i  our  pro- 
cedure, these  objections  would  be  unavailing. 
If  the  parties  contested  the  exiatence  of  an 
muKereised  right  to  build  a  sawmill  and  use 
land  necessary  for  canylng  on  the  bnduees 
of  the  mUl,  the  controversy  could  be  detei^ 
mined  in  a  real  action.  If  the  location  and 
extoit  of  the  mm  lot  were  In  dispute.  It  could 
be  laid  out  and  set  off  on  a  bUl  In  equity  filed 
as  an  amendment  of  the  pleadlivs  in  the  ac- 
tion at  law.  Bach  party  would  be  entitied 
to  the  means  reasonably  necessary  to  accom- 
plIA  the  otijects  of  the  grant  and  the  reser^ 
vation.  Boody  v.  Wataon,  64  N.  H.  162,  177, 
e  Ati.  794.  Wrong  would  not  be  done  tiirough 
a  failure  of  tiie  law  to  provide  tiie  means  re- 
quired by  Justice  for  reducing  the  reserved 
right  to  c^tainty.  In  Darling  v.  Crowdl,  6 
N.  H.  421,  the  plaintiff,  owning  land  on  which 
was  a  mill  worired  by  a  river,  had  conveyed 
to  W.,  under  whom  the  defendant  claimed,  a 
tract  of  60  ftcrea,  a  portion  of  whidi  was 
fiowed  by  the  plaintiff's  dam.  The  deed  con- 
tained this  clause:  "Excepting  one  acre,  and 
one  half  acre,  which  Is  reserved  for  the  use 


and  flowing  of  wator  for  the  mllL"  This  was 
held  void  for  uncertainty  (page  426),  on  the 
ground  that  "how  much  of  the  land  it  mlgbt 
be  advisable  to  retain  for  the  use  of  tbe  mill, 
or  bow  much  for  purposes  of  flowing,  or 
where  in  such  case  it  would  be  located.  It 
is  impossible  to  ten,  and  the  grantor  cannot 
elect"  A  literal  oonstructlon  of  the  excep- 
tiw  would  make  "use"  and  **flowii«"  synony- 
mous, and  give  the  plaintiff,  on  the  fifty  acres, 
a  millpond  of  an  acre  and  a  lialf.  located  by 
measurement  between  the  edge  of  the  water 
(In  its  natural  condition)  and  a  higher  levd^ 
If  tills  or  snne  other  reasonable  conatruction 
were  not  satisfactory  to  both  parties,  Justice 
could  be  d(me  on  a  bin  In  equity  (for  a  ref- 
ormation of  the  deed)  filed  aa  an  orWnal  peti- 
ti<m,  or  as  an  amendment  of  a  declaration 
or  plea.  McShane  v.  Main.  62  N.  H.  4,  7,  & 
Whatever  else  their  Intention  might  have 
Xteea,  It  la  not  to  be  sappoweA  that  tiiey  In- 
tended  the  reservation  should  be  wholly  in- 
operative. Bell  V.  Morse,  6  N.  H.  205,  209 
Their  understanding  of  It  was  determinable, 
not  by  rules  of  law,  but  by  the  balance  of 
probabilities  found  in  tiie  cwnpetent  evidence 
tendliv  to  iffove  the  tact  at  Intention. 
Houghton  T.  Fattee,  68  N.  B.  826;  Morse  v. 
Horse,  Id.  891;  Oorwia  v.  Hood,  Id.  401;  Mc- 
Shane V.  Mabi,  62  N.  H.  4,  7;  Keyaar  v.  Go- 
vell.  Id.  288,  284;  WhltUer  v.  Wlnkley,  Id. 
888,  840;  Hprd  v.  Duhsmore,  68  N.  H.  171; 
Crawford  v.  Parsons,  Id.  488;  Johnson  v. 
Conant,  64  N.  H.  109,  186.  7  AtL  116.  "We 
ought  not,  without  alMOlute  necessity,  to  let 
ourselves  embrace  the  alternative  ot  holding 
a  devise  void  tor  uncortaln^.  *  *  *  It 
thoe  be  ever  so  Uttie  reason  in  favor  of  one  . 
constmcticm  ot  a  devise  rather  than  any  oth- 
er, we  are,  at  least,  sure  that  this  Is  nearer 
the  Intention  ot  the  testator  than  that  tiie 
whole  should  be  void.  •  *  *  The  diffl- 
colty  of  arriving  at  a  conclusion,  even  the 
grave  doubt  which  may  liai^  around  it 
*  *  *  forms  so  ground  wlutever  of  hold- 
ing a  devise  void  for  uncertainty.  The  diffi- 
culty must  be  so  great  that  It  amounta  to  an 
Impossibility.  The  doubt  so  great  that  there 
is  not  even  an  inclination  of  the  scales  <me 
way.  •  •  •  Tiie  books  are  full  ot  eases 
where  ev^  shift,  If  I  may  so  speak,  has 
been  resorted  to,  rather  than  hold  the  gift  , 
void  tor  uncertainty."  Lord  Brongham  In 
Winter  V.  Perratt  6  Man.  &  O.  814,  369,  861, 
862;  Eterrlman  v.  Harrlman.  69  N.  H.  186. 
186. 

The  validity  of  a  provialon  of  a  deed,  like 
the  validity  of  a  devise,  does  not  depend  upon 
the  absence  of  all  amlMgulty.  When  its 
meaning  Is  not  reasonably  and  morally  cer- 
tain, the  contract  Is  not  altered  tor  that  rea- 
son. However  Incmicluslve  the  evidence,  It 
is  to  be  w^hed.  However  doubtful  the  In- 
tention, a  preponderance  of  probability  Is 
enough  to  eatabllsh  it  In  Newsom  v.  Pryor's 
Leasee,  7  Wheat  7,  10,  a  part  of  a  boundary 
line  was  described  as  mnnli^  "south  891 
poles,  to  a  stake,  oosslng  the  river."  To 
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crofls  the  rlrer  the  nninber  ot  poles  mnBt  have 
been  1,222.  The  Talldity  of  the  grant  was  not 
affected  by  the  uncertajnty  of  location.  The 
distance  waB  controlled  by  the  natural  mon- 
ument, because  "It  Is  nvocb  more  probable 
that"  the  surveyor  "should  err  In  the  dis- 
tance than  In  the  fact  of  crossing  the  river." 
There  Is  a  natural  inference  that  a  reserva- 
tion of  an  acre  and  a  half  of  land  "for  the 
use  and  flowing  of  water  for  the  mill"  was 
designed  to  retain  a  title  or  right  reducible 
to  certainty  by  such  means  as  the  law  ap- 
points. Whether  the  more  ^bable  Intent 
was  to  reserve  the  land  for  a  mill  yard  and 
p<md,  or  solely  for  a  pond,  the  parties  must 
have  contemplated  a  right  of  location  capable 
of  adjustment  and  eoforcement  by  legal  pro- 
cess. They  could  not  have  understood  t^at 
the  reservation  would  be  erased  by  a  Judicial 
Inability  to  carry  It  Into  effect  Nothing  less 
than  an  insiq>erable  difficulty  could  nullify 
it  and  give  the  grantee  a  i^ece  of  the  gran- 
tor's land  which  It  is  certain  the  grantee  did 
not  buy  or  pay  for,  and  which  was  certainly 
not  understood  by  either  party  to  be  a  gift 
In  Gardner  v.  Webster,  64  N.  H.  620,  15  Ati. 
144,  the  defendant  conveyed  land  to  the  plain- 
tiff's grantor,  "reserving  the  right  to  pass  and 
repass"  across  It  The  court  say:  "On  the 
question  whether  a  granted  way  Is  subject  to 
gates  and  bars,  their  necessity  or  convenience 
to  the  grantor  and  Inconvenience  to  the  gran- 
tee may  be  considered.  In  this  case  there  is 
no  explicit  provision  on  the  subject,  and,  it 
being  found  that  gates  and  bars  are  reason- 
ably necessary,  the  plaintiff  Is  entitled  to 
maintain  them.  •  •  *  The  location  and 
limits  of  the  reserved  way  are  not  spedSed. 
It  Is  a  reservation  of  a  reasonably  convenient 
and  suitable  way.  *  •  *  The  convenience 
of  both  parties  is  evidence  of  the  locality  of 
the  defendant's  way.  •  •  •  Its  route 
■  •  *  •  is  determined,  not  by  the  sole  Inter- 
est of  either  of  the  parties,  but  by  the  rea- 
sonable convenience  of  both.  If  Its  location 
were  contested,  the  controversy  might  not  be 
settled  by  the  •  •  •  result  of  many  ac- 
ti<Mi8  at  law.  Both  parties,  or  either  of  them, 
might  a  decree  In  equity  that  would  Sx 
the  route."  Under  an  abutter's  right  to  a  rea- 
sonable use  of  the  basin  of  a  public  water, 
the  quantity  as  well  as  the  location  of  a  site 
for  a  wharf,  warehouse,  weir,  or  tide  mill  Is 
determinable  on  a  bill  in  equity.  Manufac- 
turing Co.  V.  Robertson,  66 -N.  H.  1,19,  20,  25 
Atl.  718.  Tbe  principle  that  furnishes  the 
means  of  measarlug  and  locating  reasonably 
convenient  ways,  and  reasonable  sites  for 
wharves,  warebonses,  weirs,  and  tide  mills, 
and  reduces  them  to  certainty  by  laying  them 
out,  would  not  allow  a  right  to  an  acre  and  a 
halt  of  mill  yard  and  mill  pond  (in  Darling  v. 
Croweil)  to  fall  for  want  of  a  method  of  set- 
tling the  question  of  reasonably  convenient  lo- 
cation. Darling  r.  Croweil  Is  one  of  the  cases 
in  which  courts  have  been  Influenced  by  Shep. 
Tbucb.  78,  where  it  Is  said:  "If  tbe  exception 
be  net  down  uDcertalnlj,  as  If  <»e  grant  a 


house,  excepting  one  duunber,  or  grant  a 
manor,  excepting  one  acre,  but  doth  not  set 
forth  which  chamber  or  which  acre  it  shall 
be,  these  exceptions  are  void."  Taken  with- 
out quailflcation,  this  passage  rejects  the  an- 
cient doctrine  of  election,— the  maxim  that 
things  reducible  to  certainty  by  meaft- 
ures  are  sufficiently  certain,  and  the  presumed 
Intent  of  the  parties  that  thtir  contract  shall 
not  be  violated  with  Iminmity  if  It  can  be  en- 
forced by  a  reasonable  appeal  to  the  resources 
of  the  law.  When  a  grant  or  reservation  of 
an  interest  In  land  is  held  void  tor  uncer^ 
talnty,  it  is  morally  certain  that  Injustice  la 
done.  An  equitable  result  is  generally  reach- 
ed if  due  effort  is  made  to  aacertain  the  fact 
of  Intention  by  balancing  iffobaUUtlea,  and 
to  determine  the  granted  or  reserved  right  by 
anthoriccd  procedure.  Whether  the  title  of 
personal  property  passes  when  a  contract  of 
sale  Is  made,  ov  remains  in  tbe  vendor  till 
something  more  Is  done^  Is  often  a  qoestloa  of 
intent  for  a  Jury.  Fuller  v.  Bean,  34  X.  H. 
200,  302-305.  At  common  law.  when  a  cer^ 
tain  amount  of  personalty  Is  sold,  to  be  tak- 
en out  of  a  q>edflc  mass,  the  title  passes  at 
(Mice  befcne  severance  or  Identlflcatitm.  If  snch 
Ib  the  intent;  and  this  Intent  is  inferred 
frcMu  a  delivery  of  ihe  whole  mass  to  the  bay- 
er,  with  power  to  maJte  the  separation.  1 
Benj.  Sales  (Am.  Ed.  1884)  H  31^^17,  477; 
Page  V.  Carpenter,  10  N.  H.  77,  80;  Bailey  v. 
Smith,  43  N.  H.  141,  143;  Crofoot  v.  Bennett 
2  N.  T.  2S8,  260.  A  constructive  delivery  of 
the  whole  is  sufficient,  even  if  the  maas  Is  of 
such  diverse  qualities  that  the  separation  re- 
quires a  degi-ee  of  skill  and  Judgment  Ijun- 
prey  v.  Sargent  68  N.  H.  241.  242.  A  deliv- 
ery showing  a  almnltaneons  transfer  of  title 
Is  not  wanting  in  a  conveyance  of  land  by  Its 
owner.  His  delivery  of  the  deed  Is  a  deliv- 
ery of  the  property.  Bell  v.  Feabody,  63  N. 
H.  233.  239:  Tied.  Real  Prop.  ||  688,  68S. 

In  1844  it  wax  considered  an  <^peii  question 
whether  a  conveyance  of  an  unlocated  half 
of  a  specified  lot  describing  the  granted 
premises  as  half  In  value,  could  be  made 
certain  by  legal  tHtKess  of  partition.  "Wheth- 
er a  conveyance,  by  the  owner  of  the  wbcde 
lot  of  tbe  south  half  of  It  in  quantity  and 
quality,  would  operate  as  a  conveyance  of 
one-half  In  quantity  only,  on  account  of  tbe 
uncertainty  which  would  otherwise  exist  re- 
specting the  dividing  line  until  settied  by 
agreement  of  the  parties,  or  whether  some 
proceeding  might  be  had  In  such  case  to  set- 
tie  the  line  of  s^iiaration  in  case  the  parties 
failed  to  agree,  we  need  not  now  determine 
The  deed  •  *  •  which  contained  that  de- 
scription •  •  *  undoubtedly  conveyed  an 
estate.  *  •  •  The  only  question  which 
could  arise  was  where  tbe  dividing  line 
should  be  located."  Smith  v.  Powers,  15  N. 
H.  546,  562.  The  best  Inventible  procedure 
must  be  capable  of  solving  the  question  of 
value  in  such  a  case,  and  an  appraisal  must 
be  a  means  of  cwtaliity  where  the  common 
law  providea  convenient  modes  of  aacertaln- 
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lag  the  r&lae  of  land.  "Bxeeptin^  four  nnra 
of  awte  trees  aa  tlw .  nortli  ride  of  tbe 
orchard,  and  the  land  on  whlcb  they  ttand" 
<BandaU  r.  RandaU,  SO  Me.  88$,  Is  a  de&crip- 
tlon  that  migbt  require  a  location  to  be  made 
by  legal  proceea.  Conveyances  of  "a  mill  yard 
one  hnudred  feet  BQtnre,  adjoining  said  mlllt 
•  •  •  best  to  accommodate  said  •  •  • 
min**  (Farnr  t.  Cooper,  31  Me.  894» 
••also  (me-balf  of  an  acre  of  land  near  flie 
wharf  or  at  the  wharf*  (ffimpson  t.  Blatadell, 
89  Me.  189,  27  Atl.  101),  are  valid.  In  1798, 
"fw  llie  snm  <a  five  shillings,  bnt  more  es- 
pecially fbr  liie  oiconragement  of  bnlldlng  a 
bridge  over  the  PIscataqua  rivM  at  and  from 
Ffs  Point"  Bldiard  Downing  conveyed  to 
the  ifft^etors  of  PIscataqua  Bridge  **mm 
aoeh  to  be  laid  ont  In  square  form,  up<Hi  any 
part  of  my  farm  at  Fox  Point  •  •  * 
where  said  pn^[»letors  may  think  proper  to 
build  sold  bridge."  Lapdmarka  In  Dover,  75. 
If  the  phrase  "where  Bald  -  imH^rietors  may 
think  proper  to  build  said  bridge"  had  been 
omitted,  thore  woidd  have  been  sufficient  evi- 
dence that  the  grantees  could  select  an  acre 
In  a  square  form,  on  Fox  Point,  at  the  end 
of  their  bridge. 

It  la  not  necessary  In  this  case  to  consider 
the  Bonndness  of  the  mle  that  a  tax  collector, 
stillng  a  part  of  a  lot  of  land  for  taxes,  can- 
not give  an  dectlon^to  the  purchaser.  One  of 
the  reasons  given  fbr  tbla  rule  Is  that  tbe  pur- 
(Aoser  could  not  be  compelled  to  elect  In  a 
reasonable  time,  there  would  be  no  remedy 
tot  his  refusal  to  elect,  and  the  wont  of  rem- 
edy might  be  an  Intolerable  Inccmvenlenee  to 
Uim  owner  of  the  rest  of  the  lot.  Haven  v. 
Oram,  1 N.  H.  83,  95.  This  view,  as  we  bave 
seen  In  the  case  of  mmoffidal  conveyances,  Is 
erroneous.  If  tliere  Is  a  sufficient  reason  for 
holding  that  a  tax  ooUsetor  cannot  give  an 
ele(^on  to  bis  grantee,  the  question  would  be 
of  the  soundness  of  the  Vermont  rule,  that  In 
a.  collector's  deed  of  a  part,  described  as  "tblr- 
ty-slx  acrea  of  said  lot,"  the  description  means 
"an  undivided  Interest  In  tbe  lot  In  the  pBO- 
portlon  that  tblrty-slx  acres  bears  to  the 
whole  number  of  acres  In  the  lot'*  Sheoffe  v. 
Walt  SO  Vt  735.  "If  we  regard  the  rules 
that  control  the  exposition  of  deeds,'*  say  the 
court  In  that  case,  "we  can  have  no  doubt  on 
this  point  It  must  have  been  the  Intent  of 
the  parties.  If  we  accept  a  contrary  con- 
etmctlon,  the  sale  and  deed  would  be  void; 
and  the  nde  Is  ttiat  deeds  should  be  construed 
so  as  to  be  upheld,  rather  than  avoided.** 
When  the  rules  that  control  tbe  exposition  of 
deeds  were  disregarded  In  tax  cases,  and  iSie 
law  was  perverted  by  strained  and  quIbbllDg 
Inteipretatjon  In  behalf  of  taxpayers  endeav- 
mlng  to  throw  their  Share  of  the  common  bur^ 
den  upon  their  neighbors  (Boody  v.  Watson, 
64  N.  H.  162,  179,  9  Atl.  794),  sach  a  deed  as 
was  upheld  In' Sheaf e  v.  Walt  could  be  held 
vtrid  fbr  uncertainty.  During  that  period,  the 
construction  of  tax  deeds  wai  understood  to 
be  exceptlonaL  A  distinction  was  expressly 
made  between  them  and  other  conveyances. 


Wbne  a  ctfllsctor's  deed  of  "260  acces,**  ''part 
of  lot  Now  800  (which  contained  about  400 
acres),  was  held  to  be  void  for  uncertain^. 
It  was  .  not  doubted  that  the  same  deed  would 
have  been  valid-  If  made  by  tbe  owner  of  the 
lot"  Haven  v.  Oram.  1 N.  H.  86.  "The  deed 
of  the  constaUe  Is  clearly  void  for  uncertain- 
ty, unless  It  can  be  constmed  to  be  a  grant  ot 
2S0  acres  to  be  located  by  the  grantee  at  bis 
election.  In  a  common  convince  from  one 
Individual  to  another,  the  court  would  be  war- 
ranted In  putting  such  a  construction  upon  tiie 
deed  (Baa  Abr.  "Grants"  H  8),  Wause  every 
deed  Is  to  be  construed  most  favoraUy  to  tiie 
grantee^  and  therefore,  to  give  effect  to  t^e 
conveyance,  the  deed  Is  construed  to  give  an' 
election  la  such  a  case  to  the  grantee  to  locate 
the  land."  1  N.  H.  p.  84.  If  It  were  neces- 
sary to  give  him  an  election  In  order  "to  give 
effect  to  the  conveyance^"  that  construction 
would  be  adopted.  Bnt  there  Is  another  al- 
ternative, and  It  may  be  doubtful  whether  the 
grantee  In  Haven  v.  Cnm  would  have  had  an 
election  if  the  owner  of  the  lot  hod  been  the 
grantor:  "Tenancy  In  common"  was  '^often 
expressed.  In  early  times,  by  a  certain  num- 
ber of  acres."  Smith  (N.  H.)  516.  618^  note. 
In  Stevens  v.  Johnson,  65  N.  H.  406,  the  mor 
Jortty  of  the  court  held  that  when  the  own- 
er of  a  lot  conveys  a  part  ot  it  with  sucih  a 
description  aa  was  glvoi  In  the  collectors^ 
deeds  In  Haven  v.  Oram  and  Sheafs  v.  Walt 
the  grantee  has  an  election,  and  that  he  con 
elect  a  tenan<7  In  common,  while  tiie  mlso^ 
Ity  was  of  opinion  that  the  deed  creates  that 
tenancy.  It  was  unhnlmonriy  decided  that  a 
deed,  made  by  a  person  not  acting  In  an  offi- 
cial capacity,  conveying  remises  described 
merely  as  100  acres,  part  of  the  lot  Is  not 
void  for  uncertainty.  If  tlie  question  wsre 
new,  there  would  be  no  doubt  or  difficulty. 
The  maxim,  "y»ba  debent  Intelllgl  cum 
effectu,  ut  res  magls  valeat  quam  pereat"  (2 
Bl.  Comm.  800;  BSC.  Leg.  Max.'  r^  8;  Co. 
Lttt  86a;   Throckmorton  v.  Tracy,  Plowd. 

156),  Is  a  statement  of  the  du^  <tf  mak- 
ing reasonalde  efforts  to  give  effect  to  tha  In- 
tent and  understending  which  written  Instru- 
mente  are  meant  to  exivess.  An  intent  ot 
contracting  parties  that  their  grants  or  res- 
ervations Shan  be  void  for  uncertainty,  and 
their  understending  that  they  are  void  for 
that  cause,  cannot  be  assumed.  The  natural 
Inference  of  fact  Is  that  they  are  designed  to 
be  valid,  and  that  the  intent  ^11  be  frustrat- 
ed if  they  are  held  void  for  uncertainty. 
Whether  holders  of  tex  titles  are  or  are  not 
deprived  of  the  equal  protection  of  the  laws, 
and  whether  there  are  or  are  not  exceptional 
cases  In  which  the  role  of  magls  valeat  can 
prop^ly  be  reversed,  or  in  which  a  stipula- 
tion csn  be  unnecessarily  held  to  be  void,  we 
need  not  now  Inquire.  An  ownei's  grant  or 
reservation  of  land  described  only  as  an  acre, 
being  a  part  of  a  described  lot  I«  not  an  ex- 
ception to  the  rule  that  the  words  are  to  be 
understood  cum  effectu.  In  order  that  the 
transaction  (Including  all  Its  parts)  may  be 
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operetlre  rmther  tban  void.  The  question  in 
Bucb  ft  caae  Is,  not  whether  the  grant  or  res- 
ervation is  Toid,  but  whether  the  owner  of 
the  acre,  being  made  a  tenant  in  common  by 
the  delivery  of  the  deed,  has  or  has  not  a 
right  of  election.  Unnecessary  invalidity 
would  be  contrary  to  elementary  principle. 

Tenancy  In  common,  existing  until  parti- 
tion Is  made  by  iu  exercise  of  a  right  of  elec- 
tion or  otherwise.  Is  regarded  by  the  law  with 
no  disfavor.  By  a  single  deed,  an  owner  of 
a  farm  conveyed  It  to  three  of  his  children, 
Richard,  Abfgall,  and  Job,— "24  acres  of  land" 
to  Richard,  "to  be  In  common  and  undivided; 
6  acres"  to  Abigail,  "to  be  In  common  and  un- 
divided; and  the  remainder  of  said  farm, 
with  the  buildings,"  to  Job.  After  the  death 
of  the  grantor,  one  of  his  otber  children  con- 
tended that  the  deed  was  void  for  uncertain- 
ty. "It  seems  clear,"  say  the  court,  "that 
the  grantor  intended  to  convey,  'In  the  build- 
ings,' a  several  estate  to  Job.  •  •  *  It  Is 
not  Improbable,  therefore,  that  the  grantor 
may  have  expected"  the  three  shares  of  the 
rest  of  the  fann  would  be  held  "In  common 
and  undivided."  "As  the  whole  farm  con- 
tained 101  acres,  the  difficulty  In  ascertaining 
the  proportion  of  each  grantee  would  not  be 
Insuperable.  Excluding  the  buildings,  the 
proportion  of  Richard  in  the  land  would  be 
'Vie*,  that  of  Abigail  «/id4,  and  that  of 
Job  '*/io4-  •  *  *  If  the  farm  was  found 
to  contain  a  lai^er  or  less  quantity  of  land, 
the  proportions  would  remain  In  the  same 
ratio.  *  •  *  Were  It  necesssry,  for  the 
purpose  of  making  the  deed  operative,  to  re- 
sort to  a  different  construction,  it  wonld  not 
be  a  very  forced  one  to  pass  by  the  deed  a 
several  estate  to  each  of  the  grantees,"— to 
Rlcbard  "  "24  acres  of  land.  •  *  *  to  be 
in  common  and  undivided'  ttU  it  was  elected 
Id  which  part  of  the  farm  to  make  the  loca- 
tion of  it;  *6  acres  to  Abigail,'  in  a  similar 
manner;  and  the  l-emainder  of  tbe  farm, 
with  the  buildings,  to  Job.' "  Canning  v. 
PlnUiam,  1  N.  H.  353,  S65,  366.  A  grocer, 
having  sold  his  store,  No.  fl  Main  street,  his 
goods,  and  tbe  good  will  of  his  business,  and 
covenanted  not  to  open  another  grocery  "In 
the  Immediate  vicinity"  of  No.  0,  opens  an- 
other In  No.  10  of  the  same  block,  and  con- 
tends that,  as  No.  10  is  coterminous  with  No. 
9,  he  has  not  broken  his  covenant.  The  an- 
swer Is  that  the  object  of  the  covenant  was 
to  prevent  competition,  and  that  on  bis  con- 
struction this  object  would  not  be  accom- 
plished. Tbe  purpose  of  the  covenant  is  con- 
clusive evidence  that  the  parties  understood 
adjoining  stores  would  be  "In  tbe  Immediate 
vicinity"  of  each  other.  In  some  connections 
the  phrase  may  Include.  In  others  It  may  ex- 
clude, actual  contact.  Its  meaning  may  de- 
pend upon  a  scheme  indicated  In  tbe  context 
Any  word  or  phrase  of  a  stipulation  capable 
of  two  meanings  Is  to  l>e  so  read.  If  It  rea- 
sonably may  be.  as  not  to  bathe  or  emt)ar- 
rasa  tbe  plan  of  the  clause  in  which  It  oc- 
eun.  In  Cross'  reservation,  tbe  purpose  of 


retaining  a  mlU  privilege  Is  satisfactory  evi- 
dence that  the  parties  understood  "the  im- 
mediate vicinity"  did  XLot  exclude  the  great- 
est degree  of  proximity,  and  that  the  east 
end  of  the  dam  might  adjoin  the  measured 
acre,  or  stand  upon  IL  Tbe  interposition,  be- 
tween the  dam  and  the  acre,  of  a  strip  of  land 
across  which  the  owner  of  the  dam  and  the 
acre  could  not  dig. a  canal  or  build  a  flume, 
would  be  Inconsistent  with  the  apparent  de- 
sign of  a  manufacturing  plant.  It  is  not 
probable  that  the  parties  Intended  to  forbid 
the  junction  of  parts  of  tbe  reserved  estate, 
or  thought  of  prohibiting  unity  by  requiring 
"immediate  vicinity."  That  phrase  is  a  lim- 
itation of  the  uncertainty  arising  from  an 
unexecuted  power  of  election.  An  exercise 
of  the  power  is  the  means  provided  for  tbe 
removal  of  the  limited  uncertainty.  The  re- 
served "piece  of  laud  fronting  on  said  river 
*  *  *  twelve  rods  In  length  on  the  bank 
of  said  river,  and  extending  back  far  enough, 
same  width,  to  comprise  one  acre,"  is  an  acre 
on  the  east  side  of  the  water's  edge,  and  the 
east  half  of  tbe  bed  of  the  river  In  front 
of  It  The  west  half  of  the  dam  will  be  on 
the  plaintiers'  land,  and  In  this  Inquiry  It  is 
assumed  that  the  east  half  will  be  on  the 
reserved  tract,  which  contains  more  than  an 
acre,  but  which,  being  In  a  legal  sense  tbe 
reserved  acre,  may  properly  be  called  the 
acre.  If  the  plalntlfrs  should  build  or  propose 
to  build  the  east  half  of  the  dam  on  the  de- 
fendant's land,  questions  might  be  raised 
which  there  Is  now  no  occasion  to  consider. 
A  judgment  in  favor  of  the  plaintiffs  for  the 
measured  acre,  bounded  on  the  west  (as  It  Is 
bounded  In  the  declaration)  by  tbe  low-water 
line  of  the  river,  will  establish  their  title  to 
the  east  half  of  the  bed  of  tbe  stream  In 
front  of  that  acre.  An  executed  writ  of  pos- 
session, describing  the  premises  as  they  are 
described  In  the  declaration,  will  give  them 
possession  of  the  half  of  the  bed  which  in 
legal  effect  is  a  part  of  their  acre. 

4.  On  the  question  whether  Oroas*  re- 
served "right  of  building  a  dam  •  •  • 
together  with  the  right  of  flowage"  was  more 
than  a  life  estate,  the  defendant  takes  this 
position:  Although  the  word  "heirs"  la  not 
necessary  In  a  New  Hampshire  grant  ot  a 
fee,  the  decision  in  Oole  t.  Lake  Oa.  64  N. 
H.  242,  leaves  deeds  and  wills  on  the  same 
common-law  footing.  A  conveyance  or  reser^ 
vatlon  of  a  fee  must  contain  such  an  expres- 
sion of  the  Idea  of  perpetultT  as  the  com  moo 
law  requires  in  a  devise  of  a  fee.  The  clause 
relating  to  Cross'  right  to  build  a  dam  and  bis 
right  of  fiowage  Is  a  reservation,  and  not  an 
exceptlML  "Reserving,"  "excepting,"  and 
"excluding"  are  generally  used  as  synonyms. 
Whether  a  provision  is  a  reservation  or  an 
exception  does  not  depend  upon  the  use  of  a 
particular  word,  "but  upon  the  nature  and 
effect  of  the  provision  itself."  Stocbwell  r. 
Cbuillard,  129  Mass.  231.  283;  Fischer  v. 
Laaek,  76  Wis.  313.  319.  320,  4S  N.  W.  101. 
Keeler  t.  Wood.  30  Vt  242.  246;  Chicago,  R. 
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t  &  p.  <N>.  T.  Denver  &  R.  G.  B.  Cou,  14S 
U.  S.  596.  B89,  613,  614,  12  Sup.  Ot  4TB.  **A. 
claoBe  of  reaemttloii  li  amBtrued  to  be  an 
exception,  if  that  will  belt  ect  tbe  lnt«it 
of  the  portlei.*'  Bowen  r.  Conner,  6  Cash. 
132.  135;  Pettee  t.  Haweo.  IS  Pick.  323,  326, 
327.  If  OroBS  were  now  Viing,  and  bad  part- 
ed wltb  no  Interest  In  what  be  reserred,  or 
In  tiie  weat  section,  be  contd  make  tbe  loca* 
ti<m  ttiat  bas  been  made  by  tbe  plaintiffs, 
and  conid  bnlld  a  dam  on  tbe  west  section 
and  tbe  acre.  Wb  ondlTlded  tract  of  bind, 
extending  from  tbe  east  side  of  tbe  acre  to 
the  west  side  of  tbe  west  section,  would  In- 
dnde  tbe  wbt^e  bed  of  tbe  xlrar  In  front  ct 
tbe  measured  acre,  and  the  west  half  ot  the 
rest  of  It  In  lot  4.  By  flowing  that  tract  he 
would  not  aerdse  bis  reserred  **tig'ht  of 
flowage."  The  (mly  easement  he  would  have 
would  be  tbe  reserred  right  ot  flowing  the 
part  of  tbe  east  section  not  bdonglng  to  bim, 
and  that  eas^ent  would  be  an  aiH^artenance 
of  his  land.  Watson  t.  Bartlett.  62  N.  R. 
447,  460;  Borst  T.  Bmple,  5  N.  T.  33.  89; 
Inhabitants  of  Wlnthn^  Fairbanks,  41  Me. 
807.  311-313;  Smith  r.  Ladd,  Id.  314.  319^ 
320.  The  right  ot  flowing  tbe  land  conveyed 
to  Wilson  being  reserved  for  tbe  benefit  of 
land  retained  by  the  grantor  (tbe  acre  and  the  • 
west  section),  and  being  for  that  reason  an- 
nexed to  the  grantor's  land  as  an  appurte- 
nance, tbe  easement  Is  perpetnaL  Washb. 
Basem.  *21;  Parker  t.  Nightingale,  6  Allen, 
341,  847;  McMabon  t.  Wmiams,  79  Ala.  288, 
291.  Even  If  tbe  word  "b^rs"  were  required 
by  New  Hampshire  law  In  tbe  conveyance 
of  a  fee.  the  easement  retained  by  Cross  for 
the  benefit  of  land  which  be  continued  to 
bold  would  be  a  perpetual  estate,  although 
not  expressly  reserved  "to  myself  and  my 
b^rs."  CHiappell  v.  Railroad  Co..  62  Conn. 
19B,  202-207,  24  Atl.  997.  The  acre  remained 
bis  In  fee.  His  title  to  it,  like  bis  title  to  tbe 
west  section,  was  not  reduced  to,  a  life  es- 
tate by  bis  sale  of  an  Intwest  in  adjoining 
land.  Wilson  took  tibe  east  section,  less  tbe 
acre,  subject  to  a  flowage  easement  In  other 
words,  be  took  the  east  section  less  tbe  acre, 
and  also  less  the  eaaemoit  Cross*  right  to 
flow  the  servient  tenem«it,  severed  from  It 
and  annexed  to  the  dominant  toiement  (sit- 
uated on  both  sides  of  the  thread  of  the  riv- 
er), did  not  lose  the  peipetalty  bdonglng  to 
It  as  a  part  of  the  retained  mill  privNege.  In 
common  speech,  tbe  retained  i^vll^  on  ibe 
east  ride,  dominant  and  appurtenant,— the 
acre  and  tbe  flowage  right.— was  not  con- 
veyed. In  technical  parlance,  tt  was  not  re- 
seRved,  but  accepted. 

By  a  feudal  rule.  Cross*  retention  of  an 
easem«it  in  tbe  east  section  would  have  been 
a  reservation  if  the  easement  bad  not  been 
retained  as  an  ai^mrteoance  of  bis  land. 
"Reserving  •  *  *  tbe  right  of  bunding  a 
dam,  •  •  •  together  with  tbe  right  of 
flowagSk  *  •  *  also  reserving  a  piece  ot 
land  •  •  *  one  acre,"  is  a  tona  of  ex- 
presslM  indicating  that  tbe  parties  did  not  In- 


tend a  iiart  of  tbls  property  should  be  re- 
served, and  tbe  rest  excepted,  but  did  Intend 
that  the  whole  shonld  be  one  estate  of  tml- 
form  duration,  and  part  of  a  mill  privilege 
of  tbe  same  duration.  The  deed  being  their 
lawfid  imderstanding,  proved  by  compet^t 
evidence,  and  not  by  rules  of  omistructlon, 
the  dlstincUon  between  a  reservation  and  an 
ezc^ition  la  useless  in  this  case.  Cross'  re- 
served estate  in  tbe  acre  was  tbe  fee,  not  be- 
cause, as  a  matter  of  law,  his  retenti<Hi  of 
tbe  acre  was  an  exception,  and  not  a  reserva- 
tion, but  because' the  deed,  imderstood  in  tbe 
oidlnary  and  popular  sense  of  its  tenns,  does 
not  dlvldo  the  title  Into  a  life  estate  and  a 
remainder,  but  is  sllat  on  that  subject;  and, 
as  a  matter  of  fiact,  the  deed,  containing  no 
allusion  to  a  divlsloa  of  that  kind,  Is  ctm- 
vlndng  evidence  ttiat  tbe  grantor  and  gran^ 
tee  Intended  tbe  grantor  idiould  keep  tbe  de- 
scribed "piece  of  land,**  which  the  deed  si^ 
be  reserved,  and  not  a  m&e  life  estate,  ot 
wbicb  the  deed  makes  no  mentim.  In  tbe  or- 
dinary and  popular-sense  in  wbleh  they  used 
the  word,  "reserving"  Is  "keeping,"  and  keep- 
ing his  own  land  was  kee^ng  the  whole  of 
his  title.  His  right  of  flowing  the  land  be 
cuiveyed  to  WUson  was  retained  as  a  part 
of  bis  mill  privilege,  and  an  ai^rtenance  of 
land  of  which  be  kept  the  fe&  If  be  bad 
meant  to  impair  tbe  value  ot  bis  mill  priv- 
ilege by  reducing  such  a  part  of  It  to  a  Ufft 
estate.  It  Is  not  probable  that  a  clear  and 
express  statement  of  so  singular  a  tranaac* 
tiui  would  have  beoi  left  oat  of  the  deed.  If 
he  had  reserved  the  acre  **for  and  during  tbe 
term  ot  my  natural  life"  only,  this  would 
have  been  evidence  on  tbe  question  whether 
his  right  of  flowing  the  east  section  above 
tbe  acre  was  Intended  to  be  reduced  to  a  life 
estate.  Tbere  might  be  some  ground  for  a> 
going  that  tbe  term  of  tbe  easement  on  the 
mst  side  was  probaUy  not  meant  to  be 
longer  than  the  term  of  the  east  part  of  tbe 
dominant  tenement  Until  Cross  delivered 
tbe  deed,  the  bed  ot  tbe  rivw  and  tiie  undl' 
vlded  mill  privilege  were  a  part  of  bis  land. 
He  could  have  stipulated  tiiat  If  he  built  a 
mlU  aa  the  acre,  and  a  dam  on  the  acre  and 
tbe  west  section,  and  died  as  soon  as  he  com- 
pleted tbe  investment,  tbe  mill  lot  (indudlng 
the  mlU.  the  measured  acre,  half  of  the  ad- 
joining bed  of  tbe  lirer,  the  east  half  of  the 
dam.  and  ha\f,  or  other  ptMrtion,  or  tbe  whole, 
ot  the  water  powei)  should  be  the  pro^atj  of 
Wilson,  and  the  owner  of  tiie  west  section 
should  have  no  r^bt  to  flow  any  part  of  tbe 
east  section.  It  l»  possIUe  that  tiie  owner 
of  an  unimproved  mill  jirivllege  has  reduced 
his  perpetual  rights  of  use  and  occupaUtm  to 
a  tenancy  for  his  life,  with  a  design  of  con- 
structing a  manufiietnring  establlsbm^ 
whleb  would  not  go  to  bis  hdrs  or  devisees 
at  bis  death,  and  in  i^Icb  be  could  seH  only 
his  precariona  life  estate,  ot  with  a  dealgn 
of  selling  a  right  to  make  an  investaient  of 
that  kind.  Such  a  division  of  tbe  title  might 
not  contduslvely  prove  his  need  of  a  guardian. 


Digitized  by  Google 


408 


44  AILA14TI0  BBPOBTBB. 


(N.a 


The  grantee  of  the  remainder  might  have  en* 
tertained  views  that  led  him  to  indemalfy 
the  grantor  for  the  damage  done  breaking 
op  the  fee.  For  some  purpose,  the  grantee 
might  have  desired  to  i^rer^t  the  implore- 
meat  of  the  mtU  privilege  during  the  life  of 
the  grantor,  and  been  willing  to  pay  for  the 
poetponement  of  Its  use.  The  field  of  conjec- 
ture Is  boundleas.  Bnt  when  an  apparently 
wasteful  disposition  of  property  la  not  made 
in  express  terms,  and  the  IntMit  of  contract- 
ing parties  Is  to  be  inferred  as  a  fact  from 
competent  evidence,  and  t&e  evidence  is  a 
mere  grant  and  reservation  of  realty,  the  tri- 
bunal cannot  reject  probability,  and  assume 
tliat  ttie  liUent  waa  wlilmskal  or  extraordi- 
nary. 

Understood  In  a  peculiar  sense,  "reserving" 
would  Import  the  technical  theory  that  Cross 
conveyed  to  Wilson  the  whole  of  the  east 
section  except  the  acre,  and  at  the  same  time 
took  back  a  right  of  flowage  by  an  Implied 
grant  fr<Hn  Wilson.  "A  reservation  is  al- 
ways of  Bometlilng  taken  babk  out  of  that 
which  is  clearly  granted,  while  an  exception 
is  of  aome  part  of  the  estate  not  granted  at 
alL"  Craig  t.  Wells,  U  N.  Y.  815,  321.  "A 
tight  of  way  reserved  *  *  *  Is,  In  strict- 
ness of  law,  an  eaaement  newly  created  by 
way  of  grant  from  the  grantee."  Railway 
Co.  V.  Walker,  2  AdoL  &  E.  (N.  S.)  WO,  WT. 
*The  part  acepted  is  already  In  existence, 
and  Is  said  to  remain  in  the  grantor.  The 
grant  has  no  effect  upon  It  A  reservation  Is 
the  creation,  In  behalf  of  the  grantor,  of 
some  new  right  issnlng  out  of  the  thing 
granted,— something  which  did  not  exist,  as 
an  .  Independent  right,  before  the  grant 
*  *  *  A  reservation  is  In  the  nature  6t  a 
grant  to  the  grantor,  and  therefwe  requires 
the  same  words  of  limitation  as  in  the  direct 
grant  to  the  grantee.  But  an  exception  re- 
quires no  words  of  limitation."  Tied.  Heal 
I^p.  (  S48.  By  this  rule,  applied  without 
regard  to  the  appurtenant  character  of  the 
rwrved  right  Cross  retained  his  fee  In  the 
acre,  because  he  did  not  convey  It  to  Wilson; 
bnt  be  retained  only  a  life  estate  in  "the  right 
of  flowsge,"  because  he  conveyed  that  right 
to  Wilson,  and  did  not  reserve  it  "to  myself 
and  my  heirs,"  as  he  must  have  done  to  ac- 
quire a  perpetual  right  by  the  implied  recon- 
veyance. "Property  Is  the  right  of  any  per- 
son to  possess,  use,  enjoy,  and  dispose  of  a 
thing.  The  term,  although  frequently  ap- 
plied to  the  thing  itself,  in  strictness  means 
only  the  rights  of  the  owner  in  relation  to  It" 
Selden,  J.,  In  Wynebamer  v.  People,  13  N.  T. 
878,  433.  The  most  absolute  hmd  title  is  a 
perpetual  right  of  exdoslve  occupation  and 
perpetual  rights  of  nse.  Connecticut  River 
Lumber  Co.  t.  Olcott  Falls  Co.,  66  N.  R  290, 
8»1.  392,  21  Aa  loeo.  By  considering  the  fee 
as  dissolved  Into  the  legal  rights  of  which  It 
consists,  a  view  is  obtained  of  the  fictitious 
character  of  the  process  which  conveys  to 
WUson  one  of  Cross'  reswved  rigbtSi  and 
takes  It  badt  by  a  reMrntion  amstmed  as  a 


reconveyance.  In  Oonnectlcut  under  the  feU' 
dal  rule  requiring  the  word  "heirs"  in  the 
conveyance  of  a  fee,  a  deed  containing  a  pro- 
vision that  "we  [the  grantors]  reserve  to  our- 
selves the  prlvflege  of  crossing  and  recrosa- 
ing"  the  granted  premises  raised  the  questloD 
whether  the  reserved  easement  was  more 
than  a  life  estate.  "The  right  to  cross  was. 
In  a  certain  sense,  a  right  existing  In  the  gran- 
tors at  the  date  of  the  deed.  It  was  a  part 
of  their  full  dominion  over  the  strip  about 
to  be  conveyed  by  the  deed,  and  not  a  right 
to  be,  In  effect  conferred  upon  them  by  the 
grantees.  It  was  something  which  the  *ieBer- 
vatlon*  In  effect  'excepted'  out  of  the  opraa- 
tlon  of  the  grant"  Chappell  v.  Railroad  Ca, 
G2  Conn.  105,  204,  24  Aa  999. 

As  the  reservation  in  this  case  does  not 
appear  to  have  been  vrrltten  In  a  peculiar 
sense,  It  Is  to  be  taken  in  its  ordlnaiy,  nat- 
ural, and  popular  signification,  which  is  that 
after  the  conveyance  Cross  was  to  have  no 
right  that  he  did  not  have  before.  This  pop- 
ular sense  is  the  legal  sense,  not  because  an 
artificial  rule  has  been  established  by  Jodidal 
or  legislative  power,  but  because  the  law  as- 
certains the  facts  of  the  case,  and  acts  vipon 
them;  and,  a  peculiar  meaning  not  being 
•  proved,  the  Inference  of  fact  is  that  Cross  and 
Wilson  understood  the  reservation  In  a  sense 
that  is  not  peculiar,— the  ordinary  sense  In 
which  it  would  be  understood  by  people  In 
generaL  Thus  understood,  it  describes  pro- 
prietary rights  that  did  not  pass  from  the 
grantor,  and  consequently  Is  a  part  ot  the 
descrlptkn  ef  tiiose  that  did  pass.  The  deed 
Is  a  mere  oonv^ance  from  Cross  to  Wnson, 
and  not  a  conveyance  In  that  direction  sup- 
plemented by  an  Implied  reconveyance. 
Reading  It  In  a  peculiar  sense,  It  can  be  made 
to  expr^fl  an  intent  to  take  one  of  Cross' 
rights  from  him,  give  It  a  new  technical 
name,  and  revest  it  Id  him  as  a  new  and  less 
durable  right  by  Imaginary  grants  to  and 
fro  between  him  and  Wilson.  There  is  no 
reason  to  believe  that  this  superfluous  proj- 
ect of  nominal  creatl(»i  was  In  tfaehr  minds. 
The  law  does  not  resort  to  flctlms  without 
a  motive,  or  for  any  other  purpose  than  a 
compliance  with  the  requirements  of  Justice. 
3  Bl.  Comm.  43,  206;  Broom,  Leg.  Max.  90; 
Langd.  Sum.  Cont  116;  Aslin  t.  Parkin,  2 
Burrows,  666,  668,  669;  Johnson  v.  SmlUi,  Id. 
960,  962;  Morris  v.  Pugh,  3  Burrows,  1241. 
1243;  Low  v.  LltUe,  17  Johns.  346,  348;  Gib- 
son V.  Chouteau.  13  WalL  92, 101;  Newhall  t. 
Sanger,  92  U.  S.  761,  766.  A  contract  may 
be  Implied  by  law  contrary  to  the  fact,  as  a 
mode  of  enforcing  the  performance  of  a  le- 
gal duty.  Sceva  v.  True,  53  N.  H.  921;  KeUey 
V.  Davis,  49  N.  H.  187.  In  ejectment,  a  ficti- 
tious lease  has  been  adopted  as  a  Just  and 
convenient  form  of  procedure.  Whatever 
equitable  use  may  be  made  of  grants  which 
Cross  and  Wilson  did  not  make,  and  which 
exist  only  In  the  imagination  of  an  Interpre- 
ter, they  cannot  operate  Inequitably  without  a 
repeal  of  the  maxim  that  a  legal  flcUoii  la- 
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pmM  BO  one.  Thej  do  not  alter  the  grant 
that  vaa  made.  They  do  not  nnjnsUy  abridge 
a  Tight  retained  by  the  grantor.  Orois'  right 
to  floT  the  east  section  above  the  acre  wai  In 
radstexue  before  the  deed  vaa  made.  It  waa 
perpetual  before  he  conveyed  a  part  of  that 
■ecUrai;  and.  In  the  popular  meaning  of 
■erring."  what  he  referred  he  did  not- convey, 
and  what  he  did  not  convey  remained  hla  In 
continuation  of  hla  fcvmer  title.  There  was 
bat  one  conreylng  contract  The  reserrathm, 
negatlrely  describing  the  granted  premliei, 
explains  and  qoallflea  the  grants  and  Is  a  part 
of  It.  The  grant,  thus  aplalned  &nd  quail- 
fled,  divided  the  title,  left  a  part  In  Cross,  and 
transferred  the  rest  to  WUatm.  Cross'  right 
to  flow  the  east  section  above  the  acre  be- 
came a  right  to  flow  Wilson's  land.  Its  sub- 
stance waa  the  same  after  the  conv^^ance 
aa  before.  Before  the  conveyance  It  was 
one  of  the  rights  of  which  the  undivided  ti- 
tle waa  composed.  Afterwards  It  waa  &n 
easemmt  Por  some  purposes  the  change  In 
Its  technical  name  may  be  caUed  a  areatlon 
of  a  right,  but  the  change  Is  not  material  In 
this  case.  The  deed  does  not  express  an  In- 
tent to  change  the  dnraUon  of  Gross'  Interest 
In  any  part  of  the  reserved  property.  If  tech- 
nicality and  figmrait.  Instead  6t  the  Intent  of 
the  pvtles;  were  adopted  as  the  gnmnd  of 
decision,  the  perpetual  right  of  flowing  the 
east  section  above  the  acre,  which  had  bdong- 
ed  to  Gross,  could  be  cut  down  to  a  life  es- 
tate. A  legal  fiction  could  transfer  it  from 
Gross  to  Wilson,  and  transfer  back  to  Gross  a 
life  estate  In  It  Two  deeds  could  be  made  for 
them  without  their  consent  or  knowledge.  By 
holding,  outraiy  to  their  understanding,  that 
the  reservation  was  a  grant  bom  the  grantee 
to  the  grantor,  a  conveyance  from  Wilson  to 
Cross  could  be  inrented,  and  an  opportunity 
conld  be  gained  to  put  In  operatiw  the  rule 
requiring  the  word  **helrs"  In  the  grant  of  a 
fee.  Applying  this  rule  to  the  fictitious  con- 
reyance,  Cross  could  be  wrongfully  deprived 
of  a  portion  of  his  proper^.  Gooslstency 
would  deal  with  the  rest  of  the  reservation  In 
the  same  drcultous  and  riolent  manner.  As 
the  grantor  did  not  reserve  anything  to  his 
heirs  In  the  terms  required  by  the  feudal 
rule,  an  Implied  reconveyance,  ccHistrued  by 
that  rule,  would  make  Gross  a  tenant  for  life 
of  the  acre  as  well  as  tlie  easement.  If  the 
deed  conveyed  the  flowage  to  Wilson,  it  also 
conveyed  the  acre.  An  Imaginary  reconvey- 
ance Is  no  mtwe  necessary  for  one  than  for 
the  other.  The  competent  evidence  baa  no 
more  tendency  to  show  a  life  estate  In  the 
easement  and  a  fee  In  the  acre  than  to  show 
a  fee  In  the  easement  and  a  life  estate  in  the 
acre.  Estates  of  different  daratlons  in  the 
reserved  property  can  only  be  established  by 
Inserting  In  the  contract  a  technical  distinc- 
tion between  a  reservation  and  an  exception, 
which  the  written  evidence  distinctly  rejects, 
and  asromlng  that  the  parties  relied  upon 
Uielr  meaning  being  disclosed  by  some  form 


ot  a  feodal  rule  of  which  there  la  no  reason 
to  si^pose  they  had  any  knowledge. 

5.  "The  Intention  of  the  testator  fans  <ni 
account  of  a  feudal  rule  of  law,  whldi,  In 
my  bumble  Jndj^nt,  ought  to  have  been 
abolished  long  ago.  I  mean  the  rule  of  law 
requiring  that,  In  order  to  sni^rt  a  contln- 
gent  remainder,  Uiere  must  b6  an  estate  of 
freehold  In  existence  at  the  time  ttie  contin- 
gent remainder  beccnnes  vested.  •  *  * 
This  Is  an  arbitrary  feudal  rule,— one  ot  the 
legacies  of  the  Middle  Ages  which  has  come 
down  to  our  times.  *  *  *  It  Is  quite  tme 
that  the  testetor  probably  never  heard  ot 
thia  rule  of  law,  but  I  think  his  conv^rancer 
did  who  drew  the  will,  tw  It  Is  a  wlU  drawn 
by  a  lawyw,  and  tiie  conv^ancer  made  a 
mistake."  Jessel,  M.  S.,  In  Conllffe  v.  Branc- 
ker.  8  Ch.  IMv.  898. 898, 401.  Aside  from  obso- 
lete dlfllcultles  of  procedure,  the  only  reason 
of  the  role  requiring  a  contingent  remainder 
to  be  supported  by  a  freehold  Is  said  to  be  that. 
If  the  freehold  were  In  abeyance,  the  feudal 
lord  would  be  at  a  loss  to  know  upon  whom 
to  call  for  feudal  service.  4  Kent  Comm. 
287;  Taylor  v.  Horde,  1  Burrows,  60^  107. 
"The  Introduction  of  the  feudal  law  Into 
England  by  WllUam  the  Conqueror  had  much 
Infringed  the  liberties,  however  Imperfect 
enjoyed  by  the  Angle-Saxons  In  tiiefr  ancient 
government  and  had  reduced  the  whole  peo- 
ple to  a  state  of  vassalage  under  the  king  or 
banma,  and  even  the  greater  part  of  them  to 
a  Btete  of  real  slavery.  •  *  •  The  feu- 
dal law  la  the  chief  foundation  both  of  the 
political  government  and  of  the  jurlspmdence 
established  by  the  Normans  In  Bagland."  1 
Hume,  HM.  Eng.  p.  ^28,  c.  11,  App.  441,  444- 
446.  "The  military  tenure  of  land  had  been 
originally  oeated  as  a  means  of  national 
defense,  but  In  the  course  of  ages  whatever 
was  useful  In  the  Institution  had  disappeared, 
and  nothing  was  left  but  ceremonies  and 
grievances."  1  Macaulay.  Hist  Eng.  c.  2; 
4  Bl.  Comm.  438.  "The  rulea  concerning  real 
property,  and,  to  a  considerable  extent  those 
concerning  personal  stetns  and  relations, 
were  feudal  In  their  origin  and  nature,"  1 
Pom.  Bq.  Jur.  |  18.  "The  feudal  system  In, 
Its  day  made  serfs  of  masses  of  men.  *  *  * ' 
It  was  Inimical  to  peaceful  pursuits.  Out  of 
Its  logic  sprang  the  most  baneful  doctrine 
that  has  blighted  the  English  law,— the  doc- 
trine of  tenure.  To  gratify  ancestral  pride 
and  maintain  family  splendor,  the  feudal 
arlstocrary  tied  up  landed  property  In  the 
Iron  fetters  of  tenure.  •  •  '  •  The  feudal 
system  is  the  principal  source  of  the  land 
laws  of  Great  Britain,  which  atlU  press  with 
such  weight  upon  the  agricultural  and  \n* 
dustrlal  classes.  •  *  *  Having  done  its 
work  feudalism  Is  happily  gone.  •  *  *  Lai^e- 
ly,  the  corse  of  the  common  law  came  from 
the  feudal  system,  and  from  the  obstinacy 
with  which  the  doctrines  of  feudalism  were 
adhered  to  when  the  system  *  •  • 
ceased  to  exist  •  •  •  Our  real  property 
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law  Is  stUl  poisoned  by  the  fendal  taint." 
Dill.  Laws  Eng.  &  Am.  169,  170,  302-304, 
355.  356.  385. 

"tt  a  man  purchases  lands  to  himself  for- 
ever, or  to  blm  and  to  his  assigns  forever, 
he  takes  but  an  estate  for  life.  Though  the 
Intent  of  the  parties  be  ever  so  clearly  ex- 
pressed tn  the  deed,  a  fee  cannot  pass  -with- 
out the  word  'heirs.'  The  rule  was  founded 
originally  on  principles  of  feudal  policy,  which 
no  longer  exist,  and  It  has  now  become  en- 
tirely technical.  A  feudal  grant  was,  strictl 
Juris,  made  in  consideration  of  the  personal 
abilities  of  the  feudatory,  and  his  competen- 
cy to  render  military  serrlce;  and  it  was  con- 
sequently confined  to  the  life  of  the  donee, 
unless  there  was  an  express  provision  that  it 
should  go  to  his  heirs."  4  Kent,  Comm.  6. 
"Common  sense  would  have  dictated  that  an 
absolute  estate  should  pass  by  a  conveyance 
without  any  limitation.  •  •  *  Maxims  of 
law  which  grow  out  of  the  feudal  system  are. 
In  general,  inapplicable  in  this  country." 
Smith  (N.  H.)  452,  623.  It  must  be  considered 
settled  that  such  Inconvenient  and  unjust 
rules  as  are  based  solely  on  feudal  reasons, 
and  are  not  adapted  to  the  land  system  of  this 
state,  are  not  in  force  here.  "TTnless  the  lord 
bound  himself  that  the  fief  should  go  to  the 
heir  of  his  vassal,  the  belr  had  no  rights  In 
it  on  the  death  of  bis  ancestor.  •  •  • 
The  rule  was  nothing  more  or  less  than  the 
practice  of  the  fendal  sorerelgn,  securing  and 
perpetuating  his  grasp  ujkhi  all  the  land  and 
the  services  of  all  the  landholders  in  his 
realm.  Its  origin,  purpose,  and  history  show 
tt  to  be  in  no  way  adapted  to  our  institu- 
tions, system  of  government,  or  condition  of 
Boclpty.  As  a  feudal  rule  of  construction,  it 
was  a  recognition  of  the  fact  that  the  vassal 
held  his  lord's  land  upon  the  condition  of 
rendering  in  his  own  person  certain  services 
to  his  lord.  The  vassal,  thus  holding  the 
land  by  reason  of  the  personal  trust  and  con- 
fidence reposed  In  him  by  his  lord,  could  not 
assign,  nor  could  his  heirs  inherit,  bis  obliga- 
tion of  personal  service  on  the  land  held  on 
such  a  condition.  The  feodal  rule  is  Inap- 
plicable to  a  conveyance  of  New.  Hampshire 
land  not  held  by  any  such  tenure.  When  the 
fetters  which  feudalism  had  fastened  upon 
the  tenure  of  lands  In  England  fell  off,  every 
reason  on  which  this  rule  had  rested  fell 
with  them.  *  *  *  An  act  of  parliament 
cannot  alter  by  reason  of  time,  but  Oie  com- 
mon law  may.  since  'cessante  ratlone  cessat 
IBX.'  •  •  •  They  who  brought  the  gener- 
al body  of  the  conmum  law  with  them  to  this 
region  might  well  hare  omitted  to  bring  the 
ffiodal  mle,  not  because  it  was  fabricated  in 
a  barbaric  age,  but  because  It  was  designed 
and  fitted  to  perpetuate  a  barbaric  condition; 
*  *  *  not  because,  as  a  part  of  the  mU- 
itaiy  system  of  Europe  It  waa  less  neces- 
sary in  feudal  .times  than  other  compulsory 
methods  of  filling  armies  and  narlea  In  other 
times,  but  because  the  general  feudal  rela- 


tion of  lord  and  vassal  not  being  an  Incident 
of  New  Hampshire  civilization,  and  the  par 
ticular  debt  of  personal  service  due  from  the 
vassal  to  the  lord  (which  the  heirs  of  the 
vassal  might  l>e  incompetent  to  perform)  not 
being  a  universal  consideration  of  the  con- 
veyance of  New  Hampshire  real  estate,  the 
feudal  oiie  (requiring  the  word  'heirs'  as  evi- 
dence of  the  lord's  Intention  to  assume  the 
risk  of  bis  vassal's  heirs  being  Incapable  of 
the  stipulated  service)  was  inapplicable  to 
the  situation  and  circumstances  of  the  em- 
igrants, and  implied  a  servitude  inconsistent 
with  the  principles  of  [personal  freedom  and 
equality  which  pervaded  their  social  and  po- 
litical plan,  hostile  to  the  general  object  of 
their  emigration,  and  particularly  subversive 
of  that  stKolute  ownership  of  the  soil  which 
they  specially  sought  in  the  New  World. 
*  *  *  The  role,  which  would  defeat  the 
obvious  intention  and  destroy  the  plainly  ex- 
pressed contract  of  the  parties,  *  •  •  la 
not  adapted  to  our  institutions,  or  the  condl- 
.tions  of  things  in  this  state.  *  *  •  It 
never  became  part  of  the  law  of  the  state." 
Cole  T.  Lake  Co.,  54  N.  H.  242,  285,  286,  290. 

In  England  the  rule  "is  now  softened  by 
many  exceptions,  *  *  *  It  does  not  ex- 
tend to  devises  by  will,  in  which,  as  they 
were  introduced  at  the  time  when  the  feudid 
rigor  was  apace  wearing  out,  a  more  liberal 
construction  Is  allowed:  and  therefore  by  a 
devise  to  a  man  fbrerer,  or  to  one  and  his  as- 
signs forever,  or  to  one  In  fee  simple,  the 
devisee  hath  an  estate  of  inheritance,  for  the 
Intention  of  the  devisor  is  sufficiently  plain 
from  the  words  of  perpetuity  annexed,  though 
he  hath  omitted  the  legal  words  of  Inherit- 
ance. But  If  the  devise  be  to  a  man  and  his 
assigns,  without  annning  words  of  perpetui- 
ty, there  the  devisee  dnll  take  only  an  estate 
for  life,  for  It  does  not  appear  that  the  de- 
visor Intended  any  nuue."  2  BL  Comm.  108. 
In  a  note  to  tfala  passage.  Chltty  says,  of  the 
softened  form  of  the  feudal  rule  applied  to 
wills:  "Lord  Coke  teaches  us  (1  Inst  322b) 
that  it  was  the  maxim  of  the  common  law, 
and- not,  as  has  been  sometimes  said  (Idle  t. 
Cook,  1  P.  Wma.  70^  77.  78),  a  principle  aris- 
ing out  ot  the  wording  of  the  statutes  of 
wills."  "Althon^  a  set  form  ot  worcto,  and 
the  word  *heir8'  particularly,  are  necessary  In 
deeds  to  convey  an  Inheritance  yet  may  tbey 
be  disposed  with  In  last  wlUa,  at  whl<di  time 
tt  Is  presumed  that  Oie  testator  is  Inops  con- 
bUU;  hence  great  regard  is  paid  to  the  inten- 
tion of  the  testator."  Bac.  Abr.  "Deriaetf* 
(G).  This  seems  to  be  an  Intimation  that  the 
intent  of  testators  Is  entitled  to  more  regard 
than  the  Intent  of  grantors  and  grantees.  By 
whomever  and  under  whatever  clrcnniBtances 
deeds  and  wills  have  been  usually  drawn  tn 
Bngland.  the  different  d^rees  of  skill  em- 
pl(ved  In  drafting  auch  Instmmente  in  this 
state  do  not  sustain  a  genual  or  4>eelal  rule 
for  finding  a  life  estate  la  words  of  a  deed 
wtajch  would  prove  a  fee  U  the  giantor  had 
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ased  them  In  his  will.  Aa  anderstood  by  tbe 
entire  population  of  the  state,  with  trifling  U 
any  exceptions,  without  the  aid  of  a  statute  of 
biterpretatioii.  '1  give  my  farm  to  A.  B."  are 
words  of  perpetuity  In  a  will,  and  "1  sell  my 
farm  to  A.  B."  are  words  of  perpetuity  In  a 
deed.  They  may  be  qualified  by  other  words 
In  the  same  Instrument.  When  they  are  used 
wlthont  quallScatlon,  an  Intent  to  dispose  of 
tbe  whole  of  the  devisor's  or  grantor's  Inter- 
est In  the  farm  Is  plainly  and  adequately  ex- 
pressed. 

Under  feudal  usages  and  feudal  traditions, 
and  systems  of  tenure  and  entail  In  which  the 
largest  title  was  In  effect  a  life  estate,  the 
construction  of  deeds  and  wills  has  been  ob- 
structed aiul  d^ected  by  a  rule  against  an 
intent  to  grant,  reserre,  or  devise  an  estate 
of  Inheritance.  In  the  case  of  deeds,  the  rule 
took  a  more  absolute  form  than  In  the  case 
of  wills.  There  was  a  difference  In  the 
amounts  of  wrong  done  by  Its  two  forms,  bnt 
tbe  operation  of  Its  softened  form  was  purely 
destructive.  When  a  testator  devised  to  N. 
a  described  tract  of  land,  and  to  "my  loving 
wife"  "an  tbe  rest  of  my  lands,  tenements, 
and  hereditaments,"  the  fendal  hostility  to  es- 
tates of  Inheritance,  surviving  In  a  so-called 
rule  of  law,  was  strong  enough  to  mutilate 
the  will,  change  tbe  devisees  Into  tenants  for 
life,  and  leave  the  testator  intestate  as  to  tbe 
remainders.  Moor  v.  Denn,  2  Boa  &  P.  247. 
There  la  no  such  rule  In  this  state,  where 
Inheritable  titles,  free  from  tivery  vestige  of 
feudalism,  were  one  of  the  oujects  for  wlUcb 
the  wilderness  was  occupied,  were  the  issue 
determined  In  favor  of  the  people  in  the  Ma- 
sonlan  controversy,  and  have  prevailed  since 
the  first  towns  divided  their  lands  among  the 
settlers.  Their  new  home  was  a  new  world 
In  a  very  comprehouive  sense;  For  many  of 
the  advantages  of  an  original  organization  of 
society,  with  which  they  began  their  work, 
they  never  ceased  to  contend.  While  many 
old  rights  which  they  brought  with  them  are 
found  in  English  history,  tbe  decision  In  C!ole 
r.  lAke  Co.  la  tuffldent  authority  for  apidylng 
to  this  case  the  common  law  that  grows  out 
of  tbe  institutions  and  circumstances  of  the 
country.  Manufacturing  Go.  v.  Robertson,  66 
N.  H.  1,  6,  7,  16,  17,  19,  25  Atl.  718;  State  v. 
Saunders,  66  N.  H.  30.  72.  73,  25  Aa  68a  A 
plain  provision  a  deed  or  will  should  not  be 
expunged  or  altered  by  importing  a  method 
of  construction  or  a  role  of  law  founded  on.  or 
developed  by  the  spirit  and  influence  of,  an 
onireaslTe. policy  In  regard  to  the  tenure  of 
land,  from  which  our  ancestors  liberated  them- 
selves by  migration.  If  such  methods  and 
roles  were  properly  adopted  In  England,  they 
are  precedenta  for  contrary  methods  and  rules 
under  opposite  conditions.  The  policy  of 
servitude,  which  produced  tbe  feudal  rule 
against  grants,  reservations,  and  devises  of 
estates  of  Inheritance,  being  InapplicaUe  to 
our  sltnati<m  and  circumstances,  It  would  be 
inq^osBlble  to  JustUy  a  judicial  Intzoductlon  of 
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that  rule  (in  eltber*of  Its  forms),  or  a  survival 
of  feudal  prejudice  against  competent  evidence 
of  contractual  or  testamentary  Intent 

"The  English  common  law  of  real  property 
*  *  *  is  founded  upon  the  doctrines  of  the 
feudal  system.  •  •  •  When  land  was 
conveyed  to  the  tenant  or  vassal,  it  was  ^1- 
ed  a  'feud,'  "flef,'  or  fee.'  It  was  at  first  only 
for  the  life  of  the  tenant  Under  the  early 
feudal  system  an  estate  of  Inheritance  was 
unknown.  Afterwards  It  became  customary 
to  grant  a  flef  or  feud  to  a  tenant  and  his 
sons,  and  subsequently  to  him  and  his  heirs. 
For  a  long  time  after  the  Conquest  a  vassal 
could  not  alien  bis  hand  without  tbe  consent 
of  the  lord.  It  was  a  personal  confidence  re- 
posed in  him,  and  a  full  power  of  alienation 
would  have  enabled  him  to  let  an  eaemy  of 
the  lord  Into  possession  of  bis  lands.  «  *  • 
So  obsolete  has  the  ancient  doctrine  of  tenures 
become,  that  writers  of  eminence  onbesltat- 
Ingly  pronounce  the  lands  In  this  country  to 
be  absolutely  allodial,  L  e.  free  from  the  bur- 
dens of  tenure."  Tied.  Real  Prop,  (g  20,  21, 
25.  mie  role  <^  constmctitHi  against  an  es- 
tate of  Inheritance,  applied  In  one  form  to 
deeds,  and  In  a  softened  form  to  wills.  Is  a 
relic  of  the  system  In  the  early  ages  of  which 
an  estate  of  inheritance  was  unknown.  In 
this  state,  where  that  system  has  not  existed, 
and  the  branch  of  the  rule  applied  to  English 
deeds  has  not  been  introduced,  a  described 
tract  of  land  conveyed  or  reserved  br  deed, 
and  reduced  to  a  life  estate  by  the  branch  ap- 
plied to  English  wills,  would  be  an  anomalous 
instance  of  feudal  taint  The  remark  that 
the  technical  description  of  a  fee  contained  in 
the  word  "hdrs"  "could  not  now  be  aafdy 
omitted,  without  using  some  other  form  of 
expression  showing  with  legal  accuracy  the 
Intention  and  contract  of  the  parties"  (Cole 
T.  Lake  Co.,  64  N.  H.  242,  290).  is  to  be  read 
with  the  accompanying  statement  that  "the 
word  Is  no  more  necessary  to  the  ralld  cmi- 
veyance  of  land  than  to  tbe  valid  amreyance 
of  a  horse,"  and  with  the  decisions  In  which 
It  Is  settled  that  the  actual  intent  of  the  par- 
ties, proved  by  competent  evidence,  Is  the 
legal  meaning  of  a  deed,  and  that  the  question 
of  Intent  is  a  question  of  probability,  to  be 
determined  by  the  ordinary  and  popular  sense 
of  the  deed,  when  its  language  does  not  ap- 
pear to  have  been  used  in  a  technical  or  pe- 
culiar sense.  In  this  mode  ot  construction, 
an  unqualified  grant  or  reserratlon  of  land 
shows  with  legal  accural  an  Intent  to  con- 
vey ox  reserve  nothing  less  than  the  grantor's 
interest  in  the  described  land,  and  an  nnqual- 
ifled  grant  or  reservation  of  tbe  right  to  flow 
a  described  lot  Is  a  grant  or  rewrvatlon  of  an 
Interest  not  less  durable  than  the  grantor's 
right  of  flowing  that  lot  A.  common  form  of 
quitclaim  grant  describes  flie  premises  as  "all 
my  right  title,  and  Interest  in  a  certain  tract 
of  land,"  or  "all  my  right  title,  and  interest 
hk"  a  certain  easement  A  warranty  deed  of 
the  land  or  easement  Is  not  less  effective  than 


Digitized  by  Google 


412 


44  ATLANnO  REIPOBXI^B. 


(N.H. 


a  quitclaim  of  all  the  grai^tor's  .rl^ht.  title, 
and  interest,  and  a  reservation  of  a  described 
right  of  flowage  Is  as  strong  as  a  reservation 
of  "all  my  title  and  interest  in"  Bucb  a  right 
The  authorities  show  how  Ideas  and  princi- 
ples Inherent  In  a  community  of  lords  and 
vassals  have  outlived  the  military  and  sodal 
system  to  which  they  belonged,  what  Injus- 
tice has  been  done  by  the  original  form  of 
the  feudal  rule  applied  to  deeds,  and  by  a 
modified  form  of  It  applied  to  wills,  and  what 
consequences  would  follow  the  enactment  of 
either  form  In  this  jurisdiction. 

"The  rule  of  law  is  inflexible.  To  create 
an  estate  of  Inheritance  by  deed,  except  by  a 
deed  to  a  corporation,  and  one  or  two  other 
special  exceptiuis,  *  *  *  the  land  most 
be  convey  to  the  grantee  *and  his  heirs'; 
and  no  words  of  perpetuity  will  supply  the 
omission  of  these  necessary  words  of  limita- 
tion. A.  grant  to  a  man  to  have  and  to  hold 
to  him  forever,  or  to  have  and  to  hold  to  him 
and  to  his  assigns  forever,  will  convey  only 
an  estate  t(x  life.  And  the  same  rule  ap- 
pUea  to  words  of  reservation."  Curtis  v. 
Gardner,  13  Mete.  (Mass.)  ^7,  461;  BufTum 
T.  Hutchinson.  1  Allen,  58,  60;  Sedgwick  v. 
Laflin,  30  Allen,  430.  "The  operation  of  an 
^exception  in  a  deed  Is  to  retain  In  the  grantw 
some  portion  of  his  former  estate,  which  by 
the  exception  Is  taken  out  of  oe  excluded  from 
the  grant;  and  whatever  is  thus  excluded  re- 
mains In  bim  as  of  his  former  right  or  titie, 
because  it  is  not  granted.  A  reservation  or 
implied  grant  vests  in  the  grantor  In  the  deed 
some  new  right  or  interest  not  before  exist- 
Ing  In  him.  •  •  •  The  same  roles  of  con- 
struction apply  to  a  reservation  or  implied 
grant  aa  to  an  express  gnmt  In  this  case  the 
words  Qsed  were,  'reserving  to  myself  the 
right  of  passing  and  repassing,  and  repairing 
my  aqueduct  logs  forever  through  a  culvert.' 
This  gave  only  an  estate  for  life.  •  •  • 
To  create  ati  estate  of  inheritance  by  deed  to 
an  Indlvldnal,  the  land  most  be  conveyed  to 
the  grantee  and  his  helni,  and  these  necessary 
words  of  limitation  cannot  be  supplied  by 
other  words  of  perpetuity."  Ashcroft  v.  Ball- 
road  Co.,  128  Mass.  196,  188,  109.  A  deed 
from  Merrifleld  to  Coblelgh  contained  the  fol- 
lowing dause:  "BeservIng,  however,  to  my- 
self the  privilege  of  a  bridle  n>ad  In  front  gf 
the  house."  "In  a  deed  to  an  individual," 
■ay  the  court,  "the  word  lielr*  Is  necessary  to 
create  an  estate  of  Inheritance  In  the  gran- 
tee. *  •  •  The  same  role  applies  to  a 
reservation  which  (Rentes  by  way  of  an  im- 
plied grant  When  a  clause  in  a  deed  la 
■trlctiy  an  exception,  taking  oat  of  the  grant 
some  portion  of  the  grantor's  fbrmer  estate, 
as  if  one  ahotild  convey  his  farm,  exciting 
the  wood  lot,  the  part  excepted  would  remain 
In  the  grantor  as  of  his  former  title,  because 
not  granted.  But,  when  the  elFect  oS  the 
danse  is  to  create  some  right  or  easement  not 
befwe  existing,  it  la,  properly  speaking  a 
reservation,  and  Is  generally  considered  as 


operating  by   way  of  an   Implied  grant 

•  *  •  Merrifleld,  while  he  was  the  owner 
of  the  lots  now  held  by  th^  plaintiff  and  the 
defendant,  had  the  right  to  pass  and  repass 
over  any  part  of  his  estate,  but  no  right  of 
way,  properly  speaking,  existed  over  the 
plalntUTs  lot  This  easement  or  servitude  In 
favor  of  the  lot  retained  by  Merrifleld  was  a 
new  Interest  In  real  estate,  created  by  the 
reservation  and  Its  acceptance  by  the  grantee 
in  the  deed.  As  the  reservation  contains  no 
words  of  Inheritance,  it  follows  *  *.  • 
that  Merrifleld  had  only  a  life  estate  In  the 
easement."  Bean  v.  French,  140  Mass.  229, 
231,  3  N.  B.  20B.  "An  exception  may  be 
created  by  words  ot  reaervation.  •  •  • 
Whether,  In  a  given  case,  the  language  shall 
be  construed  to  create  an  exception  or  a  res- 
ervation, will  depend  upon  the  sltnation  ot 
the  property  and  the  surrounding  drcumstan- 
cea."  White  v.  Railroad  Co.,  1G6  Mass.  ISl, 
185,  30  N.  E.  913.  "According  to  the  Eng- 
lish law,  a  right  of  way  cannot  strictly  be 
made  the  subject  of  an  exception  or  a  reserva- 
tion, becauee,  as  stated  by  Chief  Justice  Tin- 
dal  in  Railway  Oo.  v.  Walker,  2  Adol.  A  B. 
(N.  S.)  940,  967,  It  Is  neither  parcel  of  the 
thing  granted,  nor  is  It  issuing  out  of  the 
thing  granted;  the  former  being  essential  to 
an  exception,  and  the  latter  to  a  reservation.* 
If,  therefore,  an  easement  is  excepted  or  re- 
served in  a  deed,  It  operates  by  way  of  grant 
from  the  grantee  to  the  grantor.  *  *  *  Id 
such  a  state  of  the  law,  the  word  'heirs'  must 
be  osed  to  create  an  easement  In  fee.  In  this 
commonwealth,  however,  an  easement  may 
be  created  by  way  of  exception  or  reservation. 

•  •  •  If  created  by  way  of  reservation, 
the  word  'heirs'  Is  necessary  to  create  an 
easement  In  fee.  Ashcroft  v.  Railroad  Co., 
126  Mass.  196;  Bean  t.  French,  140  Mass. 
229,  ft  N.  B.  206.  But,  If  created  by  way  of 
exception,  the  word  'heirs'  Is  not  necessary 
to  create  an  easement  In  fee.   •   •  *  Wood 

Boyd,  145  Mass.  176,  13  N.  E.  476;  White 
T.  Railroad,  1S6  Mass.  181.  90  M.  E.  612.  As 
an  exception  may  be  created  by  words  of  res- 
ervation (Wood  T.  Boyd,  SQpra),  Uttle  reli- 
ance can  be  placed  upon  the  language  used, 
in  detormlnbig  whether  the  right  is  by  way 
of  exception  or  by  way  of  reservation. 

•  •  •  Ih  White  T.  Railroad  Co.,  supra,  where 
the  easement  was  hdd  to  be  perpetual,  the 
language  was,  'reserving  the  passageiray  at 
grade  ova  said  railroad  where  now  roads,' 
and  the  deed  purported  to  rdease  the  rallroftd 
from  all  damages  from  maintaining  the  rail- 
road. The  d^endant  had  also  preTionsly 
taken  the  land  by  Its  location,  ta  deciding 
that  the  right  of  way  was  h7  vay  ot  exc^ 
tion.  and  not  iv  vsy  of  reservation,  reliance 
Is  placed  on  ^11  these  facts,  including  the  fact 
that  the  passageway  was  already  exlsttng 
when  the  deed  was  executed.  In  the  esse  at 
bar  the  defendant  bad  not  already  taken  the 
land  by  Its  location,  *  •  •  and  there  was 
no  evidence  of  an  existing  way  across  the 
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land.  The  constnictloa  of  the  deed,  there- 
fONb  Is  detmnlned  bj  Bean  t.  Fiencb,  ai^ra, 
and  tiie  tight  of  way  mmt  be  taken  to  bare 
been  acgnlred  br  war  <tf  reaarratlon,  and  not 
bj  way  ct  eicepUon."  Olaflin  t.  Railroad 
G(h.  157  Masa.  489^  49(2,  4M,  8B  N.  B.  060. 

If  tbe  Boftmed  form  of  the  feudal  mle 
against  Inberltable  eetatee  had  been  aubetl- 
tnted  for  the  other  form  bi  the  conatnio- 
tion  of  deeds,  teas  injaetice  would  have  been 
done  than  haa  been  done.  In  some  caaes,  In 
which  a  fee,  Intended  fay  the  parUee,  baa 
been  changed  Into  a  Ufa  estate  by  tbe  form 
that  reqnlrea  the  word  "helre,"  tbe  softened 
form  (which  has  been  applied  to  wHUO  would 
not  hare  done  fbe  same  wnnc.  In  a<nne 
cases,  perliAps  hi  many.  It  woidd  not  hare 
been  strong  enough  to  nnUify  the  competent 
eridenee  9t  Intent.  Bat  Its  etistaice  la  not 
JustUed  by  Its  being  less  enable  ol  mlst^ef  - 
than  another  fbrm  of  the  same  ral&  Its 
only  effect  In  the  eonstmctkm  of  wills  haa 
been  to  change  an  Intended  fee  into  a  life 
estate^  and  It  ooiUd  luiTo  no  otber  effect  In 
the  oonstnwtton  of  deeds.  *^t  Is  •  •  • 
the  constant  confession  of  the  BugllA  Judges 
tha^  rales  of  oonstmctlon.  "when  axbltraiUy 
and  unflinching  followoS.  ottea  lead  one 
side  of  the  most  obvious  Intent  of  ttie  tee* 
tatoc.  •  *  *  la  ttie  great  majority  ot 
eases,  where  the  devise  has  been  cut  down 
or  restricted  to  a  life  estate,  upon  the  men 
ground  that  there  were  no  words  Importing 
clearly  that  any  larger  estate  was  intended 
to  pass,  it  haa  resulted  In  defeating  the  In- 
tention of  the  testator."  Hedf.  Wills,  420, 
421.  A  man,  haTlng  personal  estate  end  a 
fee  In  land,  derlaed  his  bind,  adequately  de- 
scribed, to  his  n^hewa,  M.,  O.,  and  T..  gave 
lOsi  to  3^  his  heir  at  law,  and  several  small 
legacies  to  other  rdlatlons,  and  made  M.,  G., 
and  T.  re^duaiy  legatees;  evidently  suppos- 
ing that  the  bequest  of  10s.  to  bis  heir,  other 
legacies  to  other  relations,  and  the  residua  of 
hia  personalty  to  bis  n<^ews,  would  vest 
in  the  legatees  all  tbe  title  he  had  to  that 
kind  of  property,  and  that  the  devise  of  hla 
land  to  his  nephews  (onphaalzed  the  1^- 
acy  of  lOs.  to  his  heir)  would  vest  In  the 
devlseea  all  the  title  be  bad  to  the  land.  He 
was  not  aware  that,  while  a  gift  of  per- 
sonalty made  the  donee  ^e  owner,  an  an- 
cient rule  had  so  far  survived  the  reason  of 
its  existence  that  giving  blm  land  made  blm 
A  tenant  for  life.  The  feudal  distinction  was 
maintained  by  the  king's  bench,  In  violation 
of  the  riementary  rule  that  a  writing  Is  to 
bs  understood  In  the  ordinary,  natozal,  and 
popular  sense  ot  Ito  terms,  when  th^  do  not 
appear  to  have  been  written  In  a  peculiar 
sense.  It  was  held  that  the  devisees  took 
only  a  ilSe  estate  in  the  land,  and  that  the 
belr  took  fbe  remainder,  notwithstanding  the 
plainly  oquessed  Intent  that  the  nephews 
should  have  the  land,  and  the  testator's  manl- 
fest  ppdenrtandlng  that  the  land  he  devised 
to  them  was  the  whole  land  title.  "The 
law,"  says  Lord  Maosfleld,  ''implies  a  life 


estate  only,  when  there  are  no  words  of 
llmitatloB.  •  •  •  .There  must  be  words 
in  the  will  to  control  the  rule  of  law,  which 
I  believe  in  a  nrlety  of  cases  thwarts  the  In- 
tention of  the  testator.  I  suspect  extranely 
that  in  this  very  esse  the  testator  meant  to 
give  his  n^^ws  a  fee^**  "I  really  think," 
sa^  AstMi,  J.,  "ftom  the  drcumstanoes  of 
the  testator  giving  10s.  to  bis  bdr  at  law,  be 
meant  to  disinherit  him."  Denn  v.  Gaskin, 
Cowp.  6B7,  6G9.  660.  "I  verily  believe  that 
in  alnuMt  every  case  where  by  law  a  general 
devise  of  lands  Is  reduced  to  an  estate  for 
life,  the  intent  of  tbe  testator  is  thwarted, 
tor  ordinary  pec^kte  do  not  distinguish  be- 
tween real  and  pnstmal  jm^erty."  Lwd 
Manafleld  In  Bl^t  ▼.  Sldebotham,  2  Doug. 
768,  768.  In  many  of  the  eases  •  •  • 
in  whhA  It  has  been  decided  that  fbe  first 
devisee  was  only  entitled  to  a  life  estate,  one 
cannot  bnt  sncpect,  privately  ^peaking,  that 
it  was  tbe  IntHEtlon  of  the  devisor  to  give 
the  absolnto  property  to  the  first  takw;  and 
Lord  Mansfidd  used  to  observe  that  the  com- 
mon dass  of  men  imagined  that  they  could 
devise  a  fee  slnqtle  the  same  words  that 
are  snffldent  to  give  a  i^ece  of  plate.  *  *  * 
Whatever  our  conjectures  may  be  (and,  pri- 
vately qteaklng,  I  ttilnk  the  devisor  meant  to 
give  an  estate  In  fee  to  his  wlf^  we  are  not 
at  liberty  to  follow  those  conjectnre^  but  are 
compelled  by  the  authorities  to  say  that  she 
only  took  an  estate  for  life."  Lord  Kenyon 
In  Denn  v.  Mellor,  S  Term  B.  D68,  B62,  6^. 
*Tniongh  It  may  be  assumed,  as  Lord  Sfons* 
Add  once  said,  that,  In  almost  every  case 
where  ^operty  Is  devised  to  one  generally, 
the  testetor  means  to  give  a  fee^  yet  we  are 
tied  down  by  a  positive  role  of  law."  Lord 
EaienboroDgh  In  Goodright  v.  Barron,  11 
Sast,  220,  222.  "We  are  bound,"  says  Le 
Blam^  J.,  In  the  same  ease  (page  223),  "by  a 
rule  of  law  contrary  to  wliat  I  think  was  the 
probable  IntmUon  of  the  testator  hi  this  case, 
to  say  that  tbe  widow  only  took  a  llf e  es- 
tet&"  "If  a  man  by  deed  of  conveyance  at 
common  law  gives  land  to  anothw  genraaUy, 
without  words  of  limitation,  the  donee  has 
only  an  estete  for  life.  But  I  really  believe 
that  almost  every  case  determined  by  fhls 
rule,  as  api^led  to  a  devise  of  lands  In  a 
will,  has  defeated  the  real  Intentltm  of  the 
teetator;  fOr  common  people^  and  even  others 
who  have  some  knowledge  of  the  law,  do  not 
dlstlngolsh  between  a  bequeet  of  personalty 
and  a  devise  of  land  or  real  estate.  But  as 
they  know  when  they  give  a  man  a  horse 
they  give  It  him  forever,  so  they  think  If 
they  give  a  house  or  land  It  will  continue  to 
be  tbe  sole  ^perty  of  the  person  to  whom 
they  have  left  It.  Notwithstanding  thiSb 
where  thoe  are  no  vrmrds  of  limitation,  the 
court  must  determine.  In  the  case  of  a  devise 
affecting  real  estete^  that  the  devisee  haa  only 
an  estete  for  life,  because  the  principle  Is 
fully  settled  and  established,  and  no  conjec- 
ture of  a  iKlvate  Imagination  can  shake  a 
rule  of  law.  But  as  this  rule  of  law  has  ttie 
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effect  I  have  Just  mentioned*  of  deteatbig  the 
IntentloQ  ot  the  testator  In  almost  everr  case 
that  oocuri,  the  ooart  haa  laid  bM  ot  the 
generality  of  other  expresdons  In  a  Till, 
where  any  such  can  be  found,  to  take  the 
devise  out  of  this  rale.  •  *  *  In  gen- 
eral, whererer  there  are  words  and  ezprea- 
slona,  eltiier  general  or  particular,  or  clauses. 
In  a  will,  whidb  the  coort  can  lay  hold  of  to 
enlarge  the  estate  of  a  dcTlsee,  they  will  do 
so  to  effectuate  the  Intmtlon.  Bat,  If  the  inr 
tentlon  of  the  testator  Is  donbtfol,  the  rule 
ot  law  must  take  place.  So,  If  the  coort  can- 
not find  words  In  the  will  snffldoit  to  carry 
a  f^  though  they  shoxdd  thtois^rea  be  sat- 
isfied beyond  the  possibility  of  a  doubt  as 
to  what  the  Intention  of  the  party  was,  tb^ 
must  adhere  to  the  rule  of  law."  Loreacres 
T.  Blight,  Cowp.  8S2,  S6&  "I  am  satisfied 
that  tiie  Idea  expressed  by  Lord  Mansfield  In 
IjOTeacres  v.  Blight,  Is  correct  'Al- 
most every  caSe  determined  by  this  rule 
*  *  *  haa  defeated  the  real  Intention  of 
the  testator,  for  common  peoi^e  •  •  • 
do  not  distinguish  between  a  bequest  of  peis 
s<malt7  and  a  devise  of  land.'"  Sedgwick, 
J.,  In  Richaidson  t.  Noyes.  2  Mass.  56.  Sa 
Lord  Mansfield  "did  not  expUln  by  what  au- 
thority the  court  has  laid  hold  of  the  geaa>- 
all^  of  other  expressions  In  a  will  to  take 
the  devise  out  of  this  rule,  •  «  •  [vovld- 
ed  It  ia  a  rule  of  law  that  the  word  'heirs*  la 
indispensable  to  tbe  passing  of  a  -fee.  •  •  • 
Bj  what  right  can  the  courts  say  that  the 
Intention  of  a  testator  plainly  written  In  his 
will  shall  govern,  but  the  Intention  of  a  gran- 
ts as  plainly  written  In  a  deed  of  bargain 
and  sale  shall  be  set  at  naught,  tbe  consid- 
eration of  the  sale  be  diwegarded,  and  the 
property  be  thrust  back  upon  the  grantor  or 
his  heirs,  on  tbe  death  of  the  grantee,  tar 
the  want  of  this  f&adal  w<»rd  of  Inheritance? 
'  In  the  nature  of  things,  the  word  Is  no  more 
necessary  to  the  valid  conveyance  of  land 
than  to  the  valid  conveyance  ot  a  horse." 
Cole  V.  Lake  Co.,  64  N.  H.  242,  280. 

In  Wright  V.  Denn,  10  Wheat.  204,  the  tes- 
tator died  without  Issue,  and  a  clause  of  his 
will  showed  that  be  was  chlldleea  at  the  date 
of  his  will,  eight  months  beftwe  hia  death.  In 
the  will,  using  the  words  *^e  and  be- 
queath," he  made  generU  gifts  of  money  to 
three  sisters,  and  by  the  same  vrarda  he  made 
a  general  gift  to  bla  wife  of  all  hla  realty,  de- 
scribing it  as  "all  and  singular  my  lands, 
mrasaagea,  and  tenements,"  Intending  and 
clearly  expressbv  bis  Intention  to  dispose  ot 
his  whole  title.  He  evidently  understood  that 
all  his  lands  Included,  not  only  all  his  soil, 
but  also  all  his  Interest  in  it,  and  tbat  the 
whole  title  of  the  land  he  gave  to  his  wife 
did  not  need  a  more  extensive  or  more  specUle 
description  than  the  whole  titie  of  the  money 
he  gave  to  his  sisters.  He  was  not  aware 
that,  bi  the  peculiar  language  of  the  officials 
by  wbmn  his  will  would  be  construed,  all  his 
land  was  not  all  his  Interest  In  land,  but  a 
different  interest,  that  might  not  last  an  boor. 


In  dlsr^ard  ot  the  ordinary,  natural,  and 
popular  meaning  of  the  wfil,  and  of  tbe  nat* 
ural  presumption  that  he  Intended  to  dispoae 
of  his  whole  title  (Eennard  t.  Kennard,  6B 
M.  H.  303,  811).  It  was  h^  that  hla  wlte 
took  a  life  estate  only,  and  that  as  to  the  re- 
mainder he  died  Intestate.  "It  Is  not  suffi- 
cient," says  Story,  3.,  delivering  the  opinion, 
"that  the  court  may  entertain  a  private  be- 
lief that  the  testator  Intended  a  fee.  It  must 
see  that  he  has  expressed  that  Intention  with 
reasonable  certainty  on  the  face  of  his  wllL 
For  the  law  will  not  suffer  tbe  heir  to  be  dis- 
inherited upon  conjecture.  Efe  is  favored  by 
its  policy.  •  •  *  We  cannot  find  a  soffl- 
cient  warrant  In  the  words  of  this  will  to 
pass  a  fee  to  his  wife.  The  testator  may  have 
intended  it,  and  probably  did;  but  the  inten- 
tion cannot  be  extracted  from  his  words  with 
reasonable  certainty,  and  we  have  no  right  to 
Indulge  ourselves  in  mere  private  ctmjec- 
tures."  The  l^slatnre  have  empowered  an 
owner  of  property  to  dispose  of  It  tqr  will, 
and  have  determined  who  shall  inherit  It  If 
his  testamentary  power  la  not  exercised.  A. 
par^lty  that  favors  beirs  at  the  expense  of 
devisees;  at  prefers  devisees  to  heirs.  Is  not 
a  policy  of  New  Hampshire  common  law,  bat 
a  violation  of' It  The  question  whether  a 
general  devise  of  a  described  tract  of  land, 
or  ot  "all  and  sii^nlar  my  lands,  messuages, 
and  tenements,"  was  bitended  to  give  all  the 
testator's  title,  or  to  dispoae  of  only  a  life  es- 
tate, and  leave  him  intestate  as  to  the  re- 
mainder, Is  determined  as'a  question  of  fact, 
upon  an  impartial  consideration  of  all  com- 
petent evidence,  by  balancing  probatmities, 
and  not  by.  technical  rules.  Bloe  v. -Society. 
66  N.  H.  101,  107,  108;  208;  Brown  v.  Bart- 
lett,  68  N.  H.  611;  Kimball  v.  Lancaster.  00 
N.  H.  264;  Ooodale  v.  Mooney,  Id.  628,  634, 
635;  Sanborn  v.  Sanborn,  62  N.  H.  031,  643; 
Eennard  v.  Eennard.  63  N.  H.  808, 310;  Bod- 
weU  Nntter.  63  N.  H.  446,  8  Aa  421;  Kim- 
baU  V.  Society,  66.  N.  H.  180,  160,  23  AtL  88, 
86.  His  probable  knowledge  or  want  of 
knowledge  may  be  evidence  ot  his  probable 
intent  "It  Is  a  thousand  to  one  that  the  tea- 
tator  *  *  •  knew  nothing  of  that  arti- 
ficial reasoning  which  gave  rise  to  the  ex- 
preasion  'indefinite  failure  ot  iuae,'  and  prob- 
ably bad  never  heard  It"  Sedgwick,  7,,  In 
Richardson  t.  Noyes,  2  Maes.  56,  66.  "It  la  a 
far-fetched  and  somewhat  starUlng  supped 
tim  tbat  the  testator  must  have  been  con* 
versant  with  Coke  upon  Littieton,  and  the 
profonnd  maxim,  *Nemo  est  hrntes  viventls.'  ** 
Williams,  J.,  In  Wmter  v.  Perratt,  6  Man.  & 
0.314,884.  *'The  testator  •  •  •  was  not 
aware  of  the  distinction  between  real  and 
personal  estate."  TheUusaon  v.  Woodford,  IS 
Yes.  208,  222.  It  la  as  true  hi  this  conntry 
as  In  Shigland,  that  '^common  people,  and 
even  others  who  have  some  knowledge  of  tbe 
law,"  are  not  familiar  with  the  relaxed  feudal 
rule  concerning  a  devise  of  an  estate  of  Inhere 
Itance.  To  apply  that  rule  to  fhelr  wills  or 
deeds  Is  to  disregard  the  evidence  of  Intent 
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Cnmlibed  Jaj  Oie  probable  extent  ef  their  lu- 
fwnuUlon.  In  Wright  r.  Denn,  abore  dted, 
an  Intent  to  Oerlw  all  the  land  title  the  tee- 
tator  had  was  proved  beif  ond  reaaonable 
doabt  by  competent  erldence.  In  thla  state 
the  intoi^  dnl7  proved,  and  the  statutory 
rights  of  testator  and  devisee,  are  not  defeat- 
ed bj  a  spirit  <rf  fiivorltism  that  sets  aside 
the  conclusion  reached  by  a  performsnoe  of 
the  judicial  dnty  of  weighing  legal  prooft  and 
Dalanring  probabUIttes.  The  rejection  ot  socb 
a  conclusion  as  a  private  and  onauthorlsed 
conjecture  nUblts  In  a  dear  U|^t  the  mode 
of  conatmction  In  which  the  acknowledged 
meaning  of  written  Instruments  U  overrldoi 
by  arbitrary  roles.  Among  the  most  Instruct- 
ive decisions  are  those  In  which  the  employ- 
mmt  of  this  method  In  the  accomplishment 
ot  ttils  result  Is  accompanied  by  a  confession 
of  the  wrong.  Authorities  of  this  dass  (some 
ot  which  have  been  dted).  and  others  based 
on'  the  same  ttieory,— that  testamentary  or 
contractual  Intent,  found  by  weighing  compe- 
tent evidence  In  the  balance  ot  probaUllty, 
Is  legally  overthrown  by  unwritten  rules  of 
construction,— affirm  the  soundness  of  oppo- 
rite  results  In  a  jurisdiction  where  the  Intent, 
so  found,  prevails  over  those  rules. 

The  conclusive  argument  on  the  duration 
ot  Oroes*  reserved  easfflnwit  is.  It  does  not  ap- 
pear more  probable  than  otherwise  that  tiie 
reservation  was  understood  by  the  grantor 
and  grantee  In  a  pecollar  sense;  and  the  com- 
mon and  substantially  unlverul  understand- 
ing Is  that  a  cmveyance  or  reservation  of  any 
piece  of  property,  real  or  personal.  Is  a  con- 
veyance or  reservation  of  the  grsntor's  Inter- 
est hi  It.  Richardson  v.  Noyes,  2  Mass.  se, 
9L  Peqple  In  genial  do  not  regard  the 
feudal  word  of  Inheritance,  or  otiier  specific 
reference  to  the  perpetuity  of  the  estate,  as 
more  needed  In  a  conveyance  of  described 
realty  than  In  a  conveyance  of  shares  <of  aa 
incorporated  land  company.  Beading  this 
reBervation,  as  our  law  requires  It  to  be  read. 
for  the  purpose  of  giving  effect  to  the  actual 
Intent  of  the  parties,  "a  piece  of  land"  Is  the 
fee,  "the  right  of  flowage"  Is  a  perpetual  es- 
tate, a  life  estate  that  Is  not  mentioned  Is  not 
created.  "BeBerviog  to  myself"  a  right  of 
flowage,  as  a  part  of  a  reserved  mill  privilege, 
does  not- express  the  grantor's  purpose  to  cut 
oa  his  heirs  by  severing  the  appurtenance 
from  the  rest  of  the  privilege  at  his  death. 
The  feudal  role,  in  the  modified  form  in 
which  It  has  been  applied  to  wills,  as  well 
as  In  the  original  form  In  which  it  has  been 
applied  to  deeds.  Is  one  of  the  formulas  that 
our  common  law  does  not  use  to  thwart  the 
purpose  of  testators  or  contracting  parties. 
The  mere  acceptance  of  correct  views  of  the 
law  does  not  remove  all  danger  of  erroneous 
construction.  In  this  case  It  is  not  enough  to 
admit  that  the  feudal  rule,  In  Its  original 
form,  requiring  the  word  "heirs"  as  evidence 
of  Intent  to  convey  the  whole  title,  is  no  part 
of  our  law,  and  that  the  court  have  no  power 
to  oiact  It  In  the  modlfled  form  that  requires 


more  evidence  ot  such  Intoit  In  a  .written 
sale  or  devise  of  a  farm  than  In  a  written 
sale  «  bequest  of  a  chattel  or  chose  In  ac- 
tion. The  right  of  grantors  ud  devlson  to 
use  language. Is  its  popular  sense  may  be  In* 
frin^  when  that  sense  la  not  understood 
by  judges  who  labw  under  an  educational 
blaa,  and  are  unduly  Impreased  by  the  feudal 
Idiom  of  the  printed  forms  haUtuUy  used 
by  the-  profession.  InterpretMS  ot  deeds  and 
wills  may  en  because  they  are  more  familiar 
with  .legal  pbrasec^ogy  than  with  the  terms 
in  which  the  mass  ot  their  neighbors  szpreas 
themselves  on  l^al  objects.  A  full  and  ex- 
act knowledge  ot  both  languages  Is  often 
needed  In  determining  In  what  sense  a  word 
or  phrase  was  used  by  a  grontmr  or  devisor. 
The  statntwy  provision  that  "erery  devise  of 
real  estate  shaU  be  holdoi  to  pass  all  the  es- 
tate ot  the  devlaw  th«eln,  unless  It  shall  ap- 
pear that  It  was  his  Intention  to  pass  a  less 
estate"  (Pub.  Bt  &  18S,  |  0),  la  a  partial  en- 
actment ot  New  Honqishlre  common  law, 
which  maintains  a  grantor's  as  well  as  a  de- 
visor's right  to  ose  the  language  of  the  peo- 
lde  In  the  sense  ta  which  they  understand  It 
The  statute  18  a  recognltlMi  of  the  fact  that 
a  devise  of  land  Is  commcMily  understood  to 
pass  all  the  devls(Hc's  Interest  In  It,  unless  It 
appears  that  It  was  his  Intention  to  pass  a 
less  estate.  And  in  Oils  respect  a  devise  and 
a  grant  are  commonly  understood  to  the  same 
sense. 

6  Cross  conveyed  to  "Wilson,  and  his  heirs 
and  assigns,  forever,  a  certain  piece  of  land, 
*  *  *  reserving  to  myself  •  •  •  also 
r»ervlng  *  *  *  to  have  and  to  hdd  tiie 
said  premises  •  •  •  to  Mm,  the  ssld  WU- 
son,  his  heirs  and  assigns,  forever."  Hie 
printed  form  of  conveyance  generally  used  In 

this  state  runs  "unto  the  said  ,  his  heirs 

and  assigns,  forever."  If  a  reservation  had 
been  printed  In  the  same  form.  Its  verbal 
structure  would  probably  have  harmonised 
with  the  context  "Reserving  to  tbe  said 
grantw,  his  heirs  and  assigns,  forever,"  would ' 
preserve  a  uniformity  of  style,  niere  being 
no  such  clause  in  the  blank  deed,  a  trap  would 
be  set  for  grantors  If  "heirs"  were  held  to  be 
a  material  word  In  Wilson's  contract.  Tbe 
number  of  persons  who  use  the  printed  form 
of  the  grant  as  a  model  in  drafting  a  reserva- 
tion is  small,  and  the  number  of  those  who 
make  constant  use  of  feudal  phraseology  In 
their  original  compositions  is  smaller  still. 
The  consequence  is  that  a  deed  containing  a 
reservation  of  an  easement  gena:ally  furnish* 
es  ground  for  arguing  that  the  grantor  In- 
tended to  convey  a  fee  and  reserve  a  life  es- 
tate. If  this  was  not  his  purpose,  why  did 
he  mention  the  grantee's  heirs  in  the  premises 
and  habendum,  and  omit  his  own  Id  the  reser- 
vation? The  premises  and  habendum  of  the 
common  form  are  extracts  from  ancient  Skig- 
lisb  [vecedents,  drawn  with  a  degree  ot  re- 
dundancy, technicality,  and  cumbersome  for- 
mality that  Is  foreign  to  the  purpose  of  a  New 
Hampshire  deed.   In  procedure  we  have  '^i^ 
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plly  lost  a  great  mass  of  antiquated  and  uae- 
leBS  rubbish."  Boston,  O.  &  M.  B.  Oa  T. 
State,  32  N.  H.  216,  231.  In  conveyancing 
there  turn  been  a  similar  loaa.  2  BL  Ckumu. 
Append.;  Wood,  Conv.,  passloi;  Bell,  Justice 
&  &  (Ed.  ISoti)  452.  And  a  large  part  of  what 
remains  Is  tmserrlceable  and  sometimes  mis- 
leading. It  muddles  a  simple  business  trans- 
action with  IrreleTant  learolDg  that  seems  to 
suggest  something  recondite,  and  goes  to  sup- 
port unsound  views  of  American  law.  The 
habendum  "has  degenerated  Into  a  mexe  use* 
less  form."  4  Kent,  Oomm.  468.  When  A  sella 
his  farm  to  B.,  and  exerdses  what  power  he 
has  to  transfer  his  title  and  malce  B.  the  owner 
by  saying,  In  a  paper  duly  signed,  sealed,  wit- 
nessed, acknowledged,  and  delivered,  "I  con- 
vey my  [described]  farm  to  iB."  (Id.  461),  an 
IteratloQ  of  the  perpetual  chaxactor  of  the  es- 
tate has  no  more  effect  than  the  mere  duplica- 
tion often  found  in  the  description  of  Its  terri- 
torial extent  While  the  most  reasonable 
meaning  of  every  word  of  a  deed  Is  to  have 
doe  weight  as  evidence  of  actual  Intention, 
the  words  "give,  grant,  bargain,  sell,  alien, 
enfeoff,  convey,  and  confirm"  are  unnecessary 
(Brown  v.  Manter,  21  N.  H.  628;  Oorrler  v. 
Janvrln.  58  N.  H.  374;  Fletcher  t.  Ohamber* 
Un,  61  N.  H.  438,  474^  475;  Bronson  Ooffln, 
108  Mass.  175.  18(9»  and  so  fur  as  they  bare 
any  probative  force  they  are  aynonyn^ous. 
Giving  them  elgbt  meamngs  Instead  of  one 
would  be  a  distortion  of  the  evidence.  Ous* 
toaua^  words  and  phrases  of  perpetuity  that 
have  been  transmitted  from  former  times  are 
to  be  read  in  the  Ught  of  their  history.  A 
folse  gloss  is  not  to  be  put  upon  repetltims 
evidently  due  to  abundant  eautloi^  or'  to  the 
use  of  forms  Out  originally  bad  a  slgnlflcance 
they  cannot  have  here,  in  the  alMence  of  the 
InstltDtlons  and  cntditions  to  which  they 
wwe  adapted,  and  of  which  they  were  prod- 
ucts and  incidents.  When  a  blank  deed 
comes  ftom  the  printer's  hands,  '^ils  behn  and 
assigns,  forever,"  like  "give,  grant,  bargain, 
alien,  enfeoff,  aod  coDflrm,"  Is  suridusage. 
Whether  it  is  erased  ta  not,  does  not  matter. 
It  is  a  needless  repetition  of  the  idea  of  pei^ 
petnlty  fully  expressed  In  the  preceding  word 
"sell,"  and  repeated  again  and  again  In  Uie 
words  of  grant  Upon  a  consideration  of 
what  Is  probable,  it  cannot  be  found  that,  in 
a  written  reservation,  the  putles  abstain  firom 
the  barrui  verbiage  of  the  i^ted  foim  for 
tlie  purpove  of  giving  the  printed  word  'lielrs" 
an  evidential  force  which  It  did  not  have  be- 
tore  the  reservation  was  Inserted.  They  may 
hold  the  correct  legal  view  ct  the  printar'a 
work.  Tliey  may  rely  upon  their  scrivener's 
sun^Med  knowledge  of  bis  bnslneBB,  having 
themselves  no  miftelent  motive  tar  sowing 
Inatmctlon  on  so  technical  a  subject  TbMr 
rdlance  vnpoa  an  Incorrect  view  of  the  printed 
word  ''heirs"  to  affect  the  meaning  of  the 
written  reservation  Is  a  coDjecture  that  passes 
the  bounds  of  probability.  Their  good  faith 
and  contracting  capacity  being  presumed,  it 
is  Incredible  that  a  purpose  to  resorvo  a  life 


estate  Is  intentionally  left  to  be  bif erred  from 
the  nonoasuie  of  the  .Biq>erfluouB  word  "helis" 
In  the  print  and  their  nonuse  of  It  in  the 
writing.  If  the  whole  deed  Is  written,  and 
the  grant  is  an  ancient  form,  the  contrast  of 
the  reservation,  ooiwosed  in  this  country,  and 
the  form  dictated  to  foreign  draftsmen  by  for- 
eign law,  may  not  prove  a  reservation  of  a 
life  estate.  The  mixed  authorship  may  be  aa 
apparent  as  if  the  reservation  were  wrlttm 
In  a  printed  form.  Sanborn  v.  Sanborn,  62 
N.  H.  631,  647.  In  the  minds  of  Gross  and 
Wilson,  'Reserving  to  myself  *  •  •  the 
right  of  flowage,  •  •  •  also  reserving  a 
piece  of  land  •  *  •  one  acre,"  might  be  a 
reservation  of  tbe  flowage,  and  an  exception 
of  the  acre.  They  might  bold  the  erroneous 
opinion  that  Gross'  Interest  In  tbe  right  of 
flowage,  reserved  as  an  appurtenance  of  his 
land,  would  be  a  life  cstat&  They  might  sup- 
pose that  some  form  a  feudal  rule  would  be 
applied  to  a  reservation,  and  tbat  no  form  of 
it  would  be  apE^ed  to  an  exceptloiL  With 
this  mode  of  construction  In  view.  Instead  of 
saying  "reserving"  tiie  flowage  and  "except- 
ing" the  acre^  they  might  say  "reserving"  tbe 
flowage,  "also  reserving"  the  acre.  Stadloi>s> 
ly  avoiding  fdain  and  express  terms  (sach  aa 
"reserving  the  right  of  flowage  for  and  during 
the  term  of  my  lUe")  that  would  be  IntelUgl- 
ble  to  all.  and  would  natmally  be  used  by 
erezy  scrlbei  esjfert  ot  ineqiert,  they  might 
I»afer  the  useless  and  aimless  risk  oC  an  at- 
tempt to  exclude  an  estate  of  inheritance  by 
a  r^nement  in  Uis  use  snd  nonuse  of  surplus- 
age, which  not  one  person  In  a  thousand  mold 
understand.  But  stich  possibilities  have  no 
bearing  on  the  question  of  probability. 

7.  "Whrai  nothing  passeth  to  the  feoffee 
or  grantee  befbre  election  to  have  the  one 
thing  or  the  other,  tben  the  election  ongfat 
to  be  made  in  the  life  of  the  parties,  and  tbe 
heir  or  executor  cannot  make  election.  But 
when  an  estate  or  Interest  passes  Immediate- 
ly  to  the  feoflte,  dcmee,  m  grantor  there 
electlm  may  be  made  by  them,  ot  by  th^ 
hdra  or  executes."  Oo.  LItt.  146b.  The  tai- 
tent  proved  by  competent  evldrace,  Is  the 
contract  ibat  determines  whether  the  title 
passes  b^ore  election  or  aftenrards.  Under 
the  feudal  rule  against  inheriteble  interests 
In  realty.  It  Is  not  strange  tiiat  a  grantee's 
right  of  selecting  his  land,  like  tbe  land  Itsdf, 
would  not  go  to  fals  heirs  without  such  an 
expreralon  of  the  grantor's  Intent  that  it 
should  go  to  them  as  would  be  si^erilwnis  in 
this  state.  When  the  sw^  of  ideas  generated 
In.  feudal  ages  was  absolute,  and  contractual 
righte  were  larg^  determined  by  arUtrary 
rales,  with  much  less  search  for  ttie  Intent 
of  the  parties  than  Is  now  made,  it  is  not 
strange  that  a  sale  of  one  ot  tiiree  luwsei 
should  be  held  to  require  the  election  **to  be 
made  In  the  life  of  the  parties.'*  Heyward's 
Gaae,  2  Coke,  86.  86.  In  such  a  case  tbe 
purchase  has  an  election  ff  tbe  parties  imder- 
<tand  he  is  to  have  it  and  it  may  be  Infttred 
that  for  the  agreed  price  the  vendor  gtvas  Oi» 
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Tendee  hla  choice.  If  the  vendee  pays  the 
price  when  the  bargain  la  made,  and  Instant- 
ly dies,  It  la  not  a  matter  of  law  that  the 
parties  were  so  actuated  by  feudal  hostility 
to  Inheritable  rights  as  to  Intend  that  the 
right  of  election,  sold  by  one  and  paid,  for  by 
the  other,  should  be  a  life  estate.  When  the 
location  of  gi-anted  premises  Is  to  be  made 
certain  by  election,  the  title  passes  to  the 
grantee  when  the  deed  Is  delivered,  and  If 
the  right  of  election,  passing  to  him  as  an  in- 
cident of  the  title,  is  not  exercised  by  him, 
It  passes  by  bis  conveyance  of  the  land. 
Armstrong  v.  Mudd,  10  B.  Mon.  144.  The 
proposition  that  Cross  conveyed  the  acre  to 
Wilson,  with  an  Implied  stipulation  that  It 
should  revert  to  the  grantor  If  be  located  it, 
or  that  any  right  was  conveyed  with  such  a 
defeasance,  or  that,  on  any  theory,  the  gran- 
tor lost  or  failed  to  regain  any  property  by 
not  locating  It  would  be  In  conflict  with  gen- 
eral principles  of  property,  conveyancing,  con- 
struction, and  remedial  law  that  have  been 
already  considered.  If,  by  an  ancient  rule, 
the  title  of  any  of  the  reserved  property 
would  pass  to  Wilson,  and  could  only  be 
revested  in  Cross  by  his  exercising  a  right  of 
election,  this  rule,  like  the  different  forms  of 
the  feudal  rule  governing  grants,  reserva- 
tions, and  devises  of  perpetual  Interests,  Is 
Irrelevant  where  the  law  flnds  the  contrac- 
tual Intent  in  the  written  Instrument,  under- 
stood in  Its  ordinary  and  popular  sense.  When 
that  sense  Is  evidently  what  the  parties 
meant,  it  is  not  suppressed  In  this  state  by  a 
rule  which  the  legislature  have  not  seen  flt  to 
adopt.  In  Cross'  grant  and  reservation  there 
is  no  evidence  that  the  parties  understood  his 
perpetual  Irrterest  In  any  part  of  the  reserv- 
ed  property  was  conveyed,  and  there  Is  an 
intrinsic  probability  that  he  did  not  Intend 
his  existing  and  reserved  tltie  should  depend 
upon  his  living  long  enough  to  make  a  se- 
lection and  survey.  Until  the  right  of  elec- 
tion was  exercised  there  was  an  ownership 
in  common,  conformable  to  the  proprietary 
rights  which  the  deed  conveyed,  and  the  pro- 
prietary rights  which  the  reservation  shows 
the  deed  did  not  convey.  There  was  a  ten- 
ancy In  common,  because  t^e  deed  conveyed, 
not  the  whole  of  the  east  section,  ^but  a  part 
of  It.  The  title  of  what  Cross  reserved  re- 
mained In  him,  and  the  seisin  of  that  part  re- 
mained with  the  tlUe.  His  exercise  of  the 
right  of  election  could  not  be  necessary  to 
vest  In  him  what  the  deed  did  not  convey  from 
him.  As  the  acre  was  his  before  he  reserved 
It;  and  he  could  not  lose  It  by  reserving  It, 
bis  property  In  It  could  not  begin  by  subse- 
(juent  election.  If  It  had  been  located  by  a 
decree  on  a  bill  In  equity  brought  by  Cross 
or  WUson,  the  title  would  not  have  begun 
when  partition  was  decreed;  and,  whether 
partition  were  made  by  process  of  law  or 
by  an  exercise  of  the  right  of  election,  "a 
piece  of  land  *  •  •  one  acre"  would  not 
be  conveyed  to  Wilson,  nor  would  the  title 
be  taken  from  Oosa  and  left  In  ab«yaoce, 


by  the  deed  In  which  It  was  reserved.  The 
plaintiffs  are  entitled  to  Jodgment  Cue 

discharged. 

CHASE,  3^  diisented.  The  othen  concur 
red. 


OttPs.  St.  2M) 
MINTZ  T.  BROCK. 

(Supreme  Court  of  PennBjlvanla.   Oct.  28; 

1899.) 

AITBAL-430NSENT  DEGREB—ACCOUNnNO- 
BUBDBN  OF  FROOP. 

1.  Defendant'i  liability  to  account  Is  setUed 
by  a  decree  therefor  to  which  both  parties  con- 
sented. 

2.  Defendant,  being  Uable  to  accoant  for  his 
transactions  aa  trastecv  haa  the  bnrdsii  of  ma- 
tainiag  his  aecoonL 

Appeal  from  court  of  common  pleas,  Few- 
est county. 

Suit  by  David  MInta  against  Henry  J. 
Brock.  Decree  for  plaintiff.  Defendant  ap- 
peals. Affirmed. 

The  opinion  of  the  court  below  Is  aa  fol- 
lows (Undsey,  P.  J.): 

"The  controversy  arising  In  this  case  grows 
out  of  the  following  facts:  The  plaintiff,  Da^ 
vid  Mints;  for  a  period  of  about  10  years  pri- 
or to  July  20,  1896,  was  engaged  in  a  gen- 
eral mercantile  business  at  Marlonvllle,  For- 
est county,  Pa.  In  connection  with  said  mer- 
cantile business  he  was  also  engaged  in  man- 
ufacturing lumber,  shingles^  and  peeling  and 
disposing  of  henilo<&  bark.  July  20,  1886, 
the  plaintiff,  being  somewhat  financially  em- 
barrassed, applied  to  the  firm  of  Brock  & 
Wiener,  in  the  city  of  Buffalo,  for  financial 
aid.  He  was  advised  by  some  meml>er  of  the 
firm  to  procure  counsel,  and  In  pursuance  of 
said  advice  Henry  L.  Schwartz,  Esq.,  of  the 
firm  of  Baker,  Schwartz  &  Dake,  was  con- 
sulted. Mr.  Schwartz  advised  the  plaintiff 
that  some  Pennsylvania  attorney  had  better 
be  sent  for,  and  Eugene  Mullin,  Esq.,  of  the 
firm  of  Mullin  &  Mullin.  of  Bradford,  Pa., 
was  tel^raphed  for,  and  came  to  Buffalo. 
On  consultation  between  the  attorneys, 
Schwartz  and  Mullin,  the  plaintiff,  David 
Mlntz,  and  Henry  J.  Brock,  the  attorneys  ad- 
vised the  plaintiff  to  make  a  general  assign- 
ment for  the  benefit  of  his  creditors  of  all 
his  property,  consisting.  Inter  alia,  of  his 
mercantile  business,  the  general  merchandise 
and  store  buildings,  three  dwelling  houses, 
one  house  and  lot  in  the  village  of  Marion- 
ville.  a  farm  of  100  acres  in  Jenks  township. 
Forest  county,  a  quantity  of  lumber  and 
baiic,  and  two  lots  In  the  city  of  Buffalo,  N. 
Y..  to  the  said  Henry  J.  Brock.  The  papers 
were  drawn  by  said  attorneys  In  the  office  of 
Baker,  Scbwarta  &  Dake,  and  later  were  duly 
executed  and  placed  upon  record  In  Forest 
county.  Pa.  The  said  Henry  J.  Brock  took 
possession  of  all  of  the  property  embraced  in 
said  deed  of  assignment,  and  thereafter  car- 
ried on  the  general  bDSinesa  of  merchandis- 
ing, manufacturing  lumber  and  shingles,  and 
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peellDg  of  hemlock  bark,  very  mnch  as  the 
plaiotlff  bad  theretofore  done.  It  does  not 
appear  that  he  made  any  attempt  to  mar- 
shal the  assets  and  wind  up  the  said  business. 
An  effort  was  made  by  Mr.  Schwartz,  the  at- 
torney, during  the  fall  of  1896,  and  again 
In  the  spring  of  1897,  to  procure  an  extension 
by  the  creditors  of  David  Mlntz,  and  the  last 
time  be  did  succeed  In  obtaining  an  extension 
by  the  principal  creditors  for  a  period  of 
from  eight  months  to  a  year.  June  24,  1897, 
Henry  J.  Brock,  by  an  instrument  in  writing, 
conveyed  all  the  assigned  estate  back  to  the 
plaintifT,  David  Mlntz,  and  on  the  same  day 
said  Mlntz,  by  an  instrument  in  writing,  a 
copy  of  which  is  attached  to  the  platntifTs 
bill,  marked  'Exhibit  B,'  transferred  and  con- 
veyed all  of  his  property,  being  the  same 
proper^  Included  In  the  deed  of  assignment, 
to  the  said  Henry  J.  Brock.  And  on  the 
same  day  an  agreement  In  reference  to  the 
said  property  was  entered  into  between  the 
said  Henry  J.  Brock  and  David  Mlntz,  a  copy 
of  which  agreement  is  attached  to  the  plain- 
tiff's bill,  marked  'Exhibit  C  By  the  terms 
of  said  agreement,  the  said  Henry  J.  Brock 
was  to  take  poBsesslon  of  the  property,  and 
was  to  have  the  right  to  exercise  his  own 
Judgment  In  the  sale  and  disposition  of  the 
said  property.  He  was  also  to  employ  David 
Mlntz  as  salesman,  at  bis  pleasure.  In  the 
store  at  Marionvllie,  at  a  weekly  salary  of 
$25.  Said  Brock  was  also,  after  paying  In 
full  the  claims  recited  in  paragraph  third  of 
said  agreement,  including  his  commission  as 
assignee  and  the  amount  which  he  was  com- 
pelled to  pay  attorneys  employed  by  him  as 
assignee,  to  transfer  to  said  David  Mlntz  all 
the  property,  either  real  or  personal,  which 
should  remain  or  be  In  his  possession  after 
the  payment  of  the  amounts  stated  In  said 
paragraph.  Said  David  Mlntz  agreed  that  he 
would  not  at  any  time  question  or  attack  the 
accounting  of  said  party  of  the  first  part  as 
assignee,  and  did  thereby  ratify  the  account 
made  and  filed  by  said  Brock  as  assignee,  and 
sell  and  dispose  of  the  same  as  fast  as  he 
could  In  Forest  county.  It  was  further  agreed 
by  said  Mlntz  'that  If  any  surplus  remains 
after  the  payment  of  the  said  claims  and  ex- 
penses of  conducting  said  business  and  sell- 
ing said  property  and  goods  hereafter  pur- 
chased, that  upon  receipt  or  tender  of  the 
same  he  will  forever  discharge  and  release 
said  party  of  the  first  part  (Henry  J.  Brock) 
of  any  and  all  claims  which  he  now  has, 
or  which  he  may  hereafter  have,  against  the 
party  of  the  first  part.'  On  October  8,  1897, 
a  further  or  supplemental  agreement  was 
made  between  the  said  parties^  by  which  the 
commissions  or  fees  of  said  Brock  as  as- 
signee were  fixed  at  tl^e  sum  of  $2,250,  and 
a  promissory  note  for  that  amount  was  to 
be  given  by  said  Mlntz  to  said  Brock,  dated 
July  20,  1887,  payable  in  six  months,  with 
Interest,  and  the  salary  of  said  Brock  was 
fixed  at  f 1,000  per  year  from  July  20,  1897. 
The  said  David  Mlntz  also  made  a  settle- 


ment with  Mr.  Schwartz,  of  tbe  firm  of  Bak- 
er, Schwarts  &  Dake,  by  which  his  fees  as 
attorney  for  Henry  J.  Brock,  assignee,  were 
compromised  and  fixed  at  $1,000.  Mr.  Brock 
continued  to  carry  on  the  business  at  Marion- 
vllie very,  much  In  tbe  same  manner  as  be 
had  done  while  assignee.  He  continued  to 
buy  goods  from  time  to  time  for  the  store, 
sold  and  disposed  of  lumber,  shingles,  bark, 
eto.  Mr.  Mlntz  was  continued  as  salesman  In 
the  store  at  the  stipulated  salary  of  $25  per 
week.  Mr.  Sherman  was  sent  from  Buffalo 
by  Mr.  Brock  to  keep  the  books,  etc.,  and 
later  Mr.  L.  B.  Cohen  took  the  place  of  said 
Sherman.  This  bill  was  filed  on  or  about 
tbe  10th  day  of  November,  1898,  by  the  said 
David  Mints,  setting  forth,  Inter  alia,  that 
he  verily  believes  that  the  said  Henry  J. 
Brock  has  received  money  enough  from  the 
assets  covered  by  said  agreement  of  June  24, 
1897,  In  excess  of  the  expenses  of  conducting 
the  business,  to  pay  all  the  just  liabilities 
legally  growing  out  of  the  performance  of 
the  said  contract,  and  Is  therefore  bound  to 
reconvey  the  balance  of  tbe  property  men- 
tioned in  said  agreement;  and  that.  If  enough 
has  not  been  realized  by  said  Brock  to  en- 
title him  to  the  re-conveyance  of  said  prop- 
erty under  said  agreement,  he  is  ready  and 
willing  and  able  to  pay  said  Brock  any  sum 
remaining  due  him  upon  a  Just  and  legal  ac- 
counting. And  setting  forth,  further,  that 
he  has  repeatedly  endeavored  to  obtain  from 
said  Brock  an  accounting  of  their  affairs 
growing  out  of  said  agreement,  and  has  de- 
manded a  settlement  of  the  same,  but  has 
been  wholly  unable  to  reach  any  settlement 
or  adjustment  of  their  said  business,  etc. 
An  answer  was  filed  by  said  Henry  J.  Brock, 
alleging,  inter  alia,  that  he  had  from  time 
to  time  furnished  tbe  plaintiff  with  state- 
ments of  the  affairs  growing  out  of  said  agree- 
ment, so  far  as  he  had  been  able;  that  the 
plaintiff  had  acc^s  at  all  times  to  the  books 
of  account  of  the  said  business,  and  was 
familiar  with  the  same,  and  had  never  been 
denied  access  to  them;  and  that  he  was  ready 
and  willing  to  settle  with  the  plaintiff,  but 
that  he  had  been  unable  to  do  so  by  rea- 
son of  tbe  fact  that  the  plaintiff  had  not  com- 
plied with  the  terms  and  provisions  of  tbe 
contract  dated  June  21th,  and  had  never  of- 
fered so  to  do,  etc.  Replication  was  duly 
filed,  and  a  partial  hearing  was  had  on  the 
21st  day  of  November,  1898,  at  Tioneata, 
when,  by  agreement  of  counsel  for  both  par- 
ties, a  decree  was  entered  by  the  court  that 
the  defendant,  Henry  J.  Brock,  file  an  ac- 
coimt  in  the  said  court,  In  accordance  with 
the'  equity  rule,  within  80  days  from  date; 
and  on  the  22d  day  of  December,  1898,  an  ac- 
count was  filed  by  the  defendant,  in  the  court 
of  common  pleas  of  Forest  county,  in  com- 
pliance with  said  order.  Exceptions  were 
taken  by  plalntlOTs  counsel  to  certain  Items 
In  said  account,  and  a  further  and  final  bear- 
ing was  had  February  S,  1899,  when  evidence 
was  produced  tw  and  against  said  Items. 
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"In  Uie  account  filed  by  the  defendant.  In 
om^tllance  wlOi  the  order  of  court,  be  takei 
credit*  July  19,  1898,  for  an  Item  paid  Bro^ 
ft  Wiener  of  $798.72,  and  one  paid  to  H.  J. 
Brock  of  $808.68,  maUng  a  total  of  $1,102.40. 
The  tesUmony  of  tbe  defendant  abows  tbat 
thew  ftoaa  were  to  cover  gooda  aold  by  the 
Uarlonvine  atore  by  Brock  ft  Wiener  and  Hen- 
ry J.  Bnx^  and  to  cover  $50  advanced  by 
Brock  ft  Wlenor  to  Henry  J.  Brock,  and  post- 
age stampB,  stationery,  telegrams,  and  Inci- 
dental Items,  amomitlng  to  $110.79;  and  also 
an  item  of  $127.82  which  the  defendant  claims 
MIntz  owed  to  him  as  a  balance  on  account 
from  1894  and  1800.  The  Items  of  $110.79  and 
$127.32  were  not  put  Into  the  account  of  the 
defendant  as  died.  According  to  the  testimony 
of  Mr.  Brock,  this  Item  of  $127.32  was  dis- 
puted by  Mhitz;  MIntz  having  claimed  that 
be  had  paid  it  by  a  check  sent  to  Brock.  We 
are  imable  to  allow  tbls  Item,  It  being  In  dis- 
pute and  growing  out  of  an  old  account,  and 
the  evidence  Is  not  sufficient  to  Justify  us  lir 
allowing  It.  Neither  do  we  see  how  the  Item 
of  $110.70  can  be  allowed,  under  the  evidence. 
The  Items  which'  go  to  make  up  this  account 
have  not  been  ^ven,  and  the  defendant,  a<!t- 
Ing  In  a  trust  capacity,  should  have  kept  ttan- 
Ized  accounts,  and  If  they  were  kept  on  the 
books  at  Buffalo,  or  on  the  books  at  Marlon- 
vllle,  they  should  have  been  produced,  show* 
ing  It  The  defendant  had  competent  and 
experienced  bookkeepers,  as  shown  by  the  tes- 
timony, and  there  seems  to  be  no  good  rea- 
son why,  In  a  case  like  this,  where  be  Is  act- 
ing In  a  trust  capacity,  he  should  not  have 
kept  bis  books  and  accounts  Itemized  so  that 
Uiey  could  have  been  produced.  These  two 
Items  are  therefore  not  allowed. 

"The  books  at  MarlouvIIle,  offered  In  evi- 
dence by  the  defendant,  show  the  bill  of  goods 
furnished  by  Brock  &  Wiener  and  Henry  J. 
Brock,  as  follows:  March  26,  1898,  $72;  same 
date,  $498.25;  April  9th,  $10.50;  May  6th, 
$311.  These  Items  correspond  with  tbe  testi- 
mony of  Mr.  Sherman,  who  also  testifies  that 
there  was  a  discount  of  6  per  cent,  allowed 
on  these  bills,  which  would  amount  to  $44.58. 
Deducted  from  the  sum  total  of  the  bills, 
$891.76,  leaves  $847.17.  This  amount  deduct- 
ed from  the  $1,102.40,  leaves  $225.23,  which 
must  be  deducted  from  the  credit  side  of  the 
acconnt. 

"The  defendant  also  takes  credit  in  his  ac- 
count for  certain  Items  of  discount  and  ex- 
change, amounting  in  all  to  $1,451.49.  It  ap- 
pears by  the  evidence  of  the  defendant  that 
this  Is  made  up  of  certain  amounts  paid  as 
exchange  on  checks  sent  from  the  store  at 
Uarlonvllle  to  Mm  at  Buffalo,  and  for  dis- 
counts tbat  he  paid  his  bank  at  Buffalo  for 
loans  of  money  which  went  into  the  business 
of  the  plaintiff.  The  plaintiff  testifies  that  the 
defendant  agreed  that  no  exchange  should  be 
charged  on  checks.  He  testified  that  he  de- 
sired tbat  the  account  should  be  kept  In  a 
bank  at  Clarion,  Pa.,  and  that  no  exchange 
wonld  be  charged  on  checks  or  for  collecting 


checks  by  the  Olarlon  bank,  and  tbe  defendant 
insisted  that  the  acconnt  mnst  be  kept  In 
Buffalo,  and  tbat  he  would  guaranty  tbat  no 
exchange  would  be  charged  on  checks.  The 
defendant  disputes  this,  but  the  plalntlfl  Is 
corroborated  by  Benjamin  Levlne. 

"Aa  to  tbe  discounts,  no  statement  Is  pro- 
duced showing  on  what  notes  discounts  were 
paid  or  when  they  were  paid.  As  before  stat- 
ed, the  defendant  was  acting  hi  a  trust  capac- 
ity, and  it  was  his  duty  to  keep  itemized  books 
of  accounts  of  all  moneys  paid  which  entered 
Into  the  business  relating  to  the  trust  The 
defendant  was  notified  some  time  before  the 
final  hearing  of  the  objections  to  these  dis- 
counts, but  he  does  not  produce  the  books 
showing  the  charges  nor  tiie  Items  which  go 
to  make  up  the  amount.-  In  tbe  absence  of 
such  proof,  we  do  not  think  this  Item  should 
be  allowed. 

"Mr.  Sherman  testified  that  the  Items  going 
to  make  op  these  several  diarges  for  dis- 
counts and  exchange  were  taken  by  him  from 
the  bank  book,  and  that  statements  were 
brought  to  Marlonvllle,  and  shown  to  the 
plaintiff,  Mr.  Mlntz,  and  that  they  were  then 
entered  on  the  books  In  the  amounts  as  given 
In  tbe  account  filed  after  Mr.  Minte  had  seen 
the  Items.  If  there  were  such  statements,  they 
ought  to  be  produced  now.  And  there  Is  no 
evidence  to  show  their  loss  or  that  they  have 
been  searclicd  for.  Xelther  Is  there  any  evi- 
dence to  show  that  the  bank  book  Is  lost,  and 
could  not  be  produced.  From  the  evidence  of 
Mr.  MIntz,  corroborated  by  Mr.  Levlne,  wa 
are  compelled  to  find  that  It  was  the  agree- 
ment that  no  exchange  shoidd  be  charged  up- 
on checks.  And  how  much  of  this  sum  ($1,- 
451.40)  was  for  exchange  we  do  not  know:  It 
Is  not  ahown.  The  defendant  having  mlogled 
the  two  together,  and  there  being  no  evidence 
showing  how  much  of  the  Item  was  for  dis- 
count and  how  much  for  exchange,  the  whole 
must  be  disallowed. 

"There  Is  one  Item  of  $67JS0,  which  goes  to 
make  up  the  $1,451.40,  which  Is  explained  by 
the  defendant's  testimony  as  being  Interest 
due  on  tiie  note  of  $2,250  given  hy  Mints  to 
Brock  for  his  fees  as  assignee,  and  Is  there- 
fore allowed.  Deducting  this  f^m  the  $1,- 
451.49  leaves  $1,383.99,  whldi  must  be  deduct- 
ed from  the  credit  side  of  tbe  defendanf a  ac- 
count 

"The  $250  paid  by  the  defendant  to  I.  Boas- 
berg  for  bis  Indorsement  is  the  next  Item  In 
dispute.  We  think,  under  the  testimony  of 
the  defendant,  that  be  was  unable  to  obtain 
money  at  his  'bank  to  carry  on  the  business 
pertaining  to  the  Marlonvllle  business  without 
an  Indorser,  and  being  unable  to  obtain  an  in- 
dorser  without  a  compensation,  and  having  no- 
tified Mr.  MIntz  of  the  situation,  this  item 
ought  to  be  allowed.  If  he  had  not  paid  this 
amount  and  obtained  the  Indorser,  It  might 
have  resulted  In  the  winding  up  of  Mlntz's 
business,  whidi  would  bare  been  detrlmratal 
to  him. 

"The  plaintiff  ot^ects  to  the  couusd  fees 
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paid  by  the  defendant,  and  eTidence  was  | 
therefore  taken  at  the  final  hearing  on  that 
subject;  and,  as  we  nndetstand,  the  only 
question  raised  now  Is  In  relation  to  the  coun- 
sel fees  since  the  filing  of  this  bill.  Mr. 
Schwartz  tesUfles  that  he  baa  a  charge  against 
the  defendant.  $250  of  which  would  be  for 
assisting  In  preparing  the  defendant's  answer 
to  this  bill  and  preparation  for  the  bearing 
and  attendance  at  Tlonesta  at  the  first  hear- 
ing. The  allowance  of  counsel  fees  to  the 
defendant  for  the  defense  In  this  case  de- 
pends upon  whether  or  not  the  plaintiff  was 
obliged  to  resort  to  the  finding  of  the  bill 
to  obtain  bis  rights.  The  plalntlfT  testifies 
tbat  he  became  dissatisfied  with  the  manner 
In  which  the  defendant  was  conducting  the 
business,  and  In  Jiily,  1898,  visited  the  de- 
fendant at  Buffalo,  and  endeavored  to  obtain 
from  him  a  statement  showing  the  situation 
of  the  bnriness;  and,  believing  that  the  de- 
fendant had  received  enough  from  the  busi- 
ness to  par  ott  the  Indebtedness  and  reim- 
burse  himself  for  his  npendltures,  that  he 
endeavored  for  a  number  of  days  to  get  such 
a  statement,  and  did  not  succeed  at  that 
time,  but  finally  obtained  a  statement  on  or 
about  September  24,  1898,  which  la  given  In 
evidence,  and  marked  'Exhibit  A,'  which 
statement,  it  is  claimed,  did  not  afford  him 
any  satisfactory  Information  as  to  the  condi- 
tion of  the  accounts  between  himself  and 
Mr.  Brock;  that  It  was  not  made  out  In  debit 
and  credit  form,  and  he  was  therefore  unable, 
from  the  statement,  to  determine  the  condi- 
tion of  affairs.  The  plaintiff  further  testifies 
tbat  he  visited  Mr.  Brock  In  Buffalo  again  on 
October  IS,  189S,  and  made  further  efforts  to 
obtain  a  statement  showing  the  exact  condi- 
tion of  affairs  between  himself  and  Mr.  Brock; 
tbat  he  remained  there  some  eigtit  days, 
endeavoring  to  obtain  such  statement,  but 
was  not  able  to  do  so.  He  states  tbat  when 
he  was  there  in  July  he  told  Mr.  Brock  that 
be  was  ready  to  settle  with  him,  if  be  could 
get  a  settlement,  and  tbat  he  would  try,  or 
was  going  to  try,  to  get  the  money  to  settle 
up  with  him,  if  he  owed  bim  anything;  and 
In  October  he  stated  that  he  told  Mr.  Brock 
that  be  bad  the  money  then  to  settle  with 
him,  if  he  owed  anything,  and  demanded  the 
statement,  and  Mr.  Brock  said  be  would  not 
give  him  any  statement  In  writing;  and,  fall- 
ing to  obtain  the  statement  showing  the  con- 
dition of  bis  affairs  with  Mr.  Brock,  he  filed 
this  bill.  Much  of  the  testimony  of  the 
plaintiff  is  denied  by  Mr.  Brock.  But  the 
plaintiff  Is  In  some  respects  corroborated  by 
the  testimony  of  Mr.  Levlne,  and  the  fact 
remains  tbat  the  statement  which  the  defend- 
ant made  for  the  plaintiff  did  not  afford  him 
the  information  which  be  was  entitled  to 
under  the  relation  which  the  defendant  sus- 
tained to  the  plaintiff  by  reason  of  the  coa- 
tract  We  think  tbe  plaintiff  was  entitled 
to  a  statement  from  Mr.  Brock  at  any  time 
when  he  In  good  faith  had  reason  to  believe 
tbe  amount  received  by  Mr.  Brock  ebonld  be 


sufflctent  to  reimburse  him  for  hla  expendi- 
tures, or  in  case  it  did  not.  whenever  the  plain- 
tiff was  ready  to  pay  Mr.  Brock  the  amount 
due  him,  and  to  indemnify  him  from  any  and 
all  liabilities  growing  out  of  the  said  con- 
tract of  June  24,  1897.  And  it  appears  qnlte 
clear  from  the  testimony  that  frequent  a[>- 
peals  to  Mr.  Brock  for  such  an  account  wai 
made  by  Mr.  MIntz,  and  that  Mr.  Brock  fail- 
ed to  furnish  such  account  or  statement 
That  Mr.  Mints  did  not  have  tbe  means  at 
hand  to  ascertain  tbe  condition  of  affairs 
himself,  or  was  unable  to  do  so  from  the 
books  kept  at  Marlonvllle,  Is  quite  evident 
from  the  fact  that  the  defendant  is  not  now 
able  to  produce  an  itemized  statement  of  a 
number  of  accounts,  some  of  them  qnlte 
large,  for  which  he  claims  credit  We  think, 
therefore,  that  the  plaintiff  was  Justified,  if 
not  compelled,  to  resort  to. tbe  filing  of  this 
bill  to  compel  an  accounting.  We  therefore 
do  not  think  that  the  defendant  shonld  be  al- 
lowed counsel  fees  in  the  preparation  and 
defense  of  this  suit  We  do  not  understand 
that  tbe  defendant  has  taken  credit  in  the 
account  filed  for  the  $250  attorney's  fees 
claimed  by  Mr.  Schwartz,  but  tbat  be  dalms 
that  it  should  be  added  to  the  credit  aide 
of  said  account  We  therefore  disallow  the 
claim  for  any  attorney's  fees  relating  to  tht 
preparation  and  trial  of  this  case. 

"The  views  expressed  atiove  also  require 
us  to  disallow  tbe  $52.50  chained  for  travel- 
ing and  printing  at  Tlonesta.  This  being  In 
the  account  filed.  It  must  be  deducted  from 
the  credit  side  of  said  account. 

"The  item  of  $64.78  paid  to  W.  H.  Watts 
for  detective  service,  for  which  "the  defend- 
ant has  taken  credit  In  his  account  we 
think  Is  not  a  proper  charge  against  the  plain- 
tiff, and  must,  therefore,  l)e  deducted  from 
the  credit  side  of  tbe  account 

"The  $13.')  claimed  to  have  been  paid  to 
Stambach  for  making  out  tbe  statement  Ex- 
hibit A  Is  not  a  proper  credit  and  must  be 
deducted  from  the  credit  side  of  the  account 
The  defendant  bad  competent  bookkeepers 
employed  and  paid  out  of  the  Marlonvllle 
business,  and  It  was  his  duty,  we  think,  to 
furnish  a  statement  to  the  plalntUf  free  of 
expense. 

"In  reference  to  tbe  compensation  of  Frank 
Sherman,  the  bookkeeper,  be  testified  that  be 
drew  out  of  the  business  at  the  rate  of  $70 
per  month,  and  tbe  amount  which  he  drew 
was  chained  to  blm  upon  the  books  at  Ma- 
rlonvllle. It  further  appears  from  the  testi- 
mony tbat  the  defendant  told  tbe  plaintiff 
tbat  tbe  salary  of  Mr.  Sherman  would  be  $70 
a  month.  It  does  not  appear  that  the  plain- 
tiff raised  any  objection  to  tbat  amount  dur- 
ing the  time  it  was  being  drawn  and  char- 
ged on  tbe  boobs,  although  he  had  notice  of 
tbe  fact  We  think  the  defendant  shonld  *be 
allowed  $70  per  month  .for  the  services  of 
Frank  Sherman,  although  tiie  evidence  shows 
that  a  competent  bookkeeper  could  probably 
have  been  obtained  for  the  aum  oi  $dO.  But 
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we  tblnk  tht  defendant  liad  a  right  to  exer- 
cise a  reasonable  Judgment  in  tlie  employ- 
ment of  persons  to  represent  blm,  and  we  do 
not  think  that  $70  per  month  was  an  mirea- 
■onable  salary  for  tiie  serrices  of  Ue.  Sher- 
^  man. 

"As  to  the  check  of  the  Walton  On-Process 
Company,  Indorsed  by  Brock  &  Wiener,  of 
1^1,  the  testimony  offered  Is  not  sufficient  to 
Justify  us  In  our  surcharging  the  .defendant 
with  this  amount. 

"The  amount  of  the  defendant's  expendl- 
tnres,  as  shown  by  the  credit  side  of  his  ac- 
count, filed  December  22.  18.^8,  In  this  court, 
la  S^458.27;  from  which  must  be  deducted 
the  following  items,  as  set  forth  In  the  fore- 
going opinion:  $255.23,  claimed  to  have  been 
paid  Brock  &  Wiener  and  U.  J.  Brock;  $1,- 
8t£l.U7.  discount  and  exchange;  (64.78,  paid 
to  Watts;  ¥1S5,  paid  to  Stambach;  $52.60, 
expenses  and  printing  at  Tloneata;  $60.83, 
being  the  difference  between  $70  a  month  al- 
lowed for  the  wages  of  Frank  Sherman  and 
the  amonnt  taken  credit  for  In  the  account 
filed.  At  $70  per  month,  for  the  18  months 
which  Mr.  Sherman  testified  be  was  at  Mari- 
onvllle,  would  amount  to  $1,260.  The  amount 
In  the  account  as  filed  Is  $1,320.33,  being  an 
exctes  of  $00.33,  making  a  total  of  $1,951.83. 
That,  deducted  from  the  $^,46&44,  leaves 
the  credit  tide  of  the  defendant's  statement 
$00,506.44.  The  total  receipts  by  Brock,  as 
shown  by  the  debtor  side  of  his  account.  Is 
$00,288.37,  which  would  show  a  balance  dne 
Brock  of  $218.07. 

"As  to  Mr.  Brock's  salary,  we  think  it 
should  be  allowed  ap  to  the  time  when  the 
plaintiff  presented  his  petition  setting  forth 
that  he  had  obtained  releases  from  creditors 
releasing  Mr.  Brock  f^m  all  liability  to  an 
amonnt  which  would  reduce  Mr.  Brock's  lia- 
bility to  less  than  $3,000,  and  offering  to  pay 
Into  court  the  sum  of  $3,0Q0  to  hademnJfy  Mr. 
Brock.  An  order  was  made  on  that  day,  to 
wit,  January  20, 1899,  snspendlng  Mr.  Brock's 
■alary  from  and  after  that  day.  His  salary 
will  be  allowed  to  that  date. 

"The  requests  of  the  defendant  for  find- 
ings of  facts  and  conclusions  of  law,  so  far  as 
Qiey  are  in  conflict  with  the  viewa  expressed 
above,  are  refused.  Upon  payment  by  the 
plaintiff  to  the  defendant  of  the  amoimt  due 
to  him.  In  accordance  with  this  opinion,  and 
upon  Indemnifying  the  defendant  against  all 
liability  growing  out  of  this  transaction,  ei- 
thtt  by  the  releases  obtained  or  otherwise, 
a  decree  wUI  be  entered  in  accordance  with 
the  prayer  of  plaintiff's  bill." 

U  Bosenawelg  and  Mollin  &  Mullln,  for  ap- 
pellant W.  D.  Hiwddey  and  W.  BL  Btce^  tat 
appellee. 

PBB  ODRIAAI.  After  answer  filed,  and 
while  the  oonrt  below  was  hearing  testtanony 
In  ■t^)pon  of  tlie  prayer  for  a  preliminary  in* 
jtmctlon,  etc.  It  was  agreed  by  the  parties  that 
the  defendant  should  file  an  account  withia 
80  day%  etc:,  and  tbeteivon  the  foUowlng  de- 


cree was  entered  by  the  court:  "November 
12,  189S,  this  case  came  on  to  be  heard,  and 
on  the  agreement  of  counsel  ft  Is  ordered,  ad- 
judged, and  decreed  that  the  defmdant  ac- 
count to  the  plaintiff  for  all  moneys  and  pro- 
ceeds growing  out  of  the  business  relations 
between  plaintiff  and  defendant,  as  set  forth 
In  the  pleadings  In  this  case,  and  that  an  ac- 
count be  stated  between  the  parties,  and  the 
condition  of  said  accounts  ascertained,  and  a 
full  accounting  had  between  the  parties;  that 
the  defendant  file  under  oath,  within  30  days, 
a  full  and  accurate  statement  of  his  accounts 
of  said  business  transactions,  In  debtor  and 
creditor  form."  The  question  of  defendant's 
liability  to  account,  etc.,  as  prayed  for  in  the 
bill,  was  thus  definitely  settled  by  this  decree, 
to  which  both  parties  consented.  An  account 
having  been  filed  by  the  defendant  within  the 
specified  time,  exceptions  thereto  were  filed, 
and  the  matter  was  so  proceeded  In  that  the 
cause  came  on  for  trial  before  the  court  below 
on  February  3,  1899.  At  the  trial  the  burden 
of  sustaining  his  account  was  on  the  defend- 
ant The  result  was  unsatisfactory  to  him, 
and  he  therefore  took  this  appeal.  A  careful 
consideration  of  the  record,  with  special  ref- 
erence to  the  several  assignments  of  error, 
has  not  convinced  ua  that  any  of  the  specifica- 
tions should  be  sustained.  The  questions  in- 
volved appear  to  have  been  fully  considered 
by  the  learned  president  of  the  court  below, 
and  have  been  so  satisfactorily  disposed  of  by 
him  that  we  deem  It  unnecessary  to  add  any- 
thing to  what  he  has  said  In  support  of  his 
rulings.  We  find  nothing  In  any  of  the  specifi- 
cations of  error  that  requires  either  reversal 
or  modification  of  the  decree  from  which  this 
appeal  was  taken.  Neither  of  the  specifica- 
tions is  sustained.  Decree  affirmed,  and  ap- 
peal dismissed,  at  appellant's  costs. 


(IM  Pa.  St.  288) 
HOFECKER  v.  PPHIL. 
(Supreme  Court  of  Pennsylvaoia.    Oct  2S, 
1890.) 

RBSCISSION  OF  DEEI>-FRAUDULBNT  REPRB- 
8BNTATI0NB— RIGHTS  OF  THIRD  PERSONS. 

Where  a  husband  obtains  an  exchange  of 
his  city  lot  for  a  farm  on  the  fraudulent  rep- 
resentatioo  that  there  are  no  liens  against  the  lot 
other  than  the  Judgments  agnlnst  mm.  his  wife, 
who  knows  of  such  repreflentationB,  though  not 
of  the  lien,  la  not  snch  a  stranger  to  the  trans- 
action that  it  cannot  be  set  aside  as  agaiDat  her, 
riie  having  immediately  after  entered  judgment 
against  her  husband  on  a  Jndgm«it  note  ahe  had 
held  for  two  years. 

Appeal  from  conrt  ct  common  please  Cam- 
bria county. 

Suit  by  Frederltft  EtbfecAcer  against  Fannie 
PfelL  Decree  fbr  plaintiff.  Defendant  ap- 
peals. Affirmed. 

The  following  Is  the  opinion  of  the  conrt 
below  (Parker,  P.  J.): 

"We  agree  with  the  findings  of  fact  an- 
nounced by  the  learned  referee  In  his  opinion, 
and  that  the  facts  so  found  are  sufficient  nn< 
der  the  law,  to  aathoriw  a  deoee  of  tesciaslon 
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of  the  contract,  and  cancellatioa  of  the  deeds 
referred  to  in  the  bill,  on  the  ground  of  fraod 
and  misrepresentation,  and,  It  further  appear- 
ing that  great  hardships  will  result  unless  the 
court  intervenes,  the  relief  prayed  (or  must 
follow.  The  learned  referee  has  found  as 
facts  that  the  plaintiff  and  John  Pfell  met  at 
the  oflBce  of  the  Justice  of  the  peace  to  con- 
summate an  agreement  for  the  exchange  of 
lands,  the  latter  receiving  a  deed  for  a  city 
property  in  exchange  for  a  deed  for  a  farm 
In  Richland  township.  The  Justice,  at  the  in- 
stance of  Hofeclier,  had  -obtained  a  list  of 
Judgments  against  John  Ffell;  and  the  latter, 
in  the  preseuce  of  the  Justice  and  others,  In- 
formed Hofecker,  in  response  to  an  Inquiry 
and  after  an  examination  of  the  list  of  Judg- 
ments, that  there  were  no  others  against  the 
property  than  those  on  the  list,  whereas,  as  a 
matter  of  fact,  there  was  a  judgment  against 
a  former  owner  of  the  property  which  was 
then  a  lien  on  it,  amounting  to  about  $270; 
and  he  finds  that  John  Pfell  knew,  at  the  time 
be  made  this  statement,  of  the  existence  of 
this  judgment.  We  have  carefully  examined 
the  testimony  Jn  respect  both  to  the  alleged 
statement  of  Pfell  and  as  to  his  previous 
knowledge  of  the  existence  of  the  Judgment, 
and  find  that  the  proof  was  amply  suffldent 
to  establish  both  these  facts. 

"John  Pfell  being  dead,  Frederick  Hofecker 
is  not  a  competent  witness  to  testify  that  the 
misrepresentation  above  referred  to  Induced 
him  to  purchase,  but  the  circumstances  of  the 
case  are  sufBclent  to  supply  that  necessary  ele- 
ment, since  this  representation  was  a  material 
one,  and  made  in  response  to  an  Inquiry.  We 
quote  from  Kerr,  Fraud  &  M.  p.  74:  It  is 
not,  however,  necessary  that  the  representa- 
tion should  have  been  the  sole  cause  of  the 
transaction;  It  Is  enough  that  It  may  have 
constituted  a  material  Inducement.  If  any 
one  of  several  statements,  all  In  their  nature 
more  or  less  capable  of  leading  the  party  to 
whom  they  are  addressed  to  adopt  a  particu- 
lar line  of  conduct  be  untrue,  the  whole  trans- 
action is  considered  as  having  been  fraudu- 
lently obtained;  for  it  Is  Impossible  to  say 
that  the  untrue  statement  may  not  have  been 
precisely  that  which  turned  the  scale  fn  the 
mind  of  the  party  to  whom  it  Is  addressed.* 

"The  facts  already  stated  seem  to  us  to  be 
sufficient  to  warrant  a  decree,  but.  In  addition 
to  this,  we  have  the  fact  that  It  was  agreed, 
In  the  presence  of  the  justice  of  the  peace,  be- 
tween Pfell  and  Hofecker,  that  the  former 
would  remove  all  the  liens  from  the  property, 
—and  the  list  showed  three  Judgments  and  one 
mortgage,— some  by  payment,  and  others  by 
transfer  to  the  property  that  day  conveyed  by 
Hofecker  to  Pfeil.  This  had  not  been  done 
Dp  to  the  time  of  the  filing  of  the  hill,  except- 
ing as  to  the  mortgage,  and  Pfeit,  therefore, 
obtained  a  deed  for  an  anlncumtiered  farm, 
and  Hofecker  obtained  a  deed  for  the  dty 
property  Incumbered  to  the  amount  of  between 
$600  and  |700.  It  la  probably  the  law  that 
the  failure  on  the  part  of  Pfetl  to  dear  the 


property  of  Incumbrances,  as  he  agreed  to  do, 
would  not  be  sufficient,  of  Itself,  to  warrant  a 
decree  of  rescission  of  the  contract,  imless  It 
formed  such  a  part  of  the  contract  that  bis 
failure  to  comply  with  It  would  be  a  fraudu- 
lent misrepresentation,  in  the  view  of  a  court 
of  equity.  The  agreement  to  remove  the  liens 
here  seemed  to  form  part  of  the  contract,  and 
It  is,  at  least,  an  element  that  we  may  take 
into  consideration,  along  with  the  other  mls- 
representatlous,  as  to  the  liens  against  the 
property. 

"The  defendant's  counsel,  while  contending 
that  there  is  not  sufficient  in  the  case  to  war- 
rant the  court  in  making  the  decree  prayed 
for,  especially  contends  that  no  decree  can  be 
made  to  affect  the  rights  of  Fannie  Pfell  as  a 
lien  creditor  of  her  husband,  John  Pfell,  she 
having  entered  a  Judgment  for  the  sum  of 
$1,400  against  him  subsequent  to  the  trans- 
action referred  to  above,  which  Judgment  la 
therefore  a  lien  on  the  property  conveyed  to 
her  husband  by  Hofecker,  under  the  principle 
that  the  right  of  a  party  to  set  aside  a  trans- 
action on  the  ground  of  fraud  has  no  place  as 
against  a  bona  fide  purchaser  for  a  valuable 
consideration  without  notice,  or  against  a  per- 
son whose  rights  have  Intervened  In  the  mean- 
time, as  is  contended  in  the  case  of  Fannie 
Pfell.  But,  under  the  circumstances  of  this 
case,  she  cannot  be  regarded  as  such  a  stran- 
ger that  she  would  be  protected  under  the 
principle  invoked.  We  can  readily  see  that 
she,  or  any  one  else  who  had  extended  credit 
to  John  Pfell  on  the  strength  of  the  convey 
ance  from  Hofecker,  without  any  notice  o^ 
fraud,  could  not  be  affected  by  any  decree  to 
be  made  In  this  proceeding,  and,  on  proof  of 
the  existence  of  such  rights,  no  decree  would 
be  made. 

"Mrs.  Pfell  had  held  her  Judgment  note  for 
about  two  years  prior  to  the  transaction  re- 
cited alwve,  without  entering  It  against  the 
dty  property  of  John  Pfell.  She  was  present 
at  the  justice's  office,  and  knew  of  the  ar- 
rangement between  the  parties  as  to  the  giv- 
ing of  deeds  free  of  Incumbrances,  and  the 
proposed  method  of  freeing  the  dty  property 
of  liens.  She  did  not  know  of  the  existence 
of  the  Judgment  against  the  former  owner  of 
the  property,  but  the  referee  found,  as  a  fact, 
that  she  was  present  when  her  husband  rep- 
resented that  the  only  liens  on  the  property 
were  those  found  on  the  list  at  that  time. 
The  purpose  of  such  proceedings  as  these  Is 
to  restore  the  parties  to  the  same  sltnatltHi 
they  were  In  before  the  contract  sought  to  be 
set  aside  was  made,  and  to  restore  the  parties 
in  this  suit  to  their  former  situation  would 
place  her  In  no  worse  position  than  she  was 
then.  In  fact,  her  husband  having  paid  off  a 
mortgage  of  $500  and  upwards,  which  was  a 
lien  at  that  time  against  the  city  property,  she 
would  be  in  a  better  position  by  reason  of  tts 
removal  as  a  prior  Incumbrance,  and.  If  we 
were  to  decline  to  make  the  decree  prayed  for, 
It  would  work  such  a  hardship  to  the  -|daln- 
Uff,  to  her  material  advaotage,  that  It  seeiM 
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AbborreDt  to  all  principles  <^  equity.  Had  she 
not  acquleacea  la  the  transaction,  and  In  the 
representations  made  by  her  bnsband,  and  In 
bis  agreement  to  clear  the  city  property  of 
Uens,  and  bad  she  refused  to  sign  the  deed, 
then,  on  the  entry  of  ber  note,  there  would 
have  been  some  $1,300  or  $1,400  of  prior  In-~ 
cumbrances.  Whether  the  property  was  of 
such  a  value  that  her  Judgment  would  hare 
been  reached  on  a  sale  we  are  not  Informed, 
but,  by  acquiescing  In  this  transaction,  her 
husband  obtained  a  property  onincumbered, 
and  against  which  she  promptly  entered  her 
Judj^nta,  thus  making  it  secure.  To  hold 
that  she  shall  not  thus  profit  by  the  trausac- 
tion  is  not  holding  her  as  a  surety  or  guar- 
antor for  her  husband  In  his  agreement  to  re- 
move the  liens,  as  argued,  nor  Is  It  an  attempt 
to  bold  ber  on  the  warranty  In  the  deed.  It 
is  simply  decreeing  tbat  ber  husband  cannot 
have  the  fruits  of  a  conveyance  obtained  by 
misrepresentation  amounting  to  fraud,  and 
that  she  Is  not  such  a  stranger  to  the  transac- 
tion that  she  can  share  In  the  fruits  of  the 
same  transaction.  It  is  not  necessary,  for  the 
porposea  of  this  opinion,  tbat  we  should  con- 
sider the  otiier  matters  of  defoise  set  up  be- 
fore the  referee,  as  they  have -already  been 
considered  by  him,  and  his  conclusions  have 
been  supported  by  an  abundance  of  authority. 

"The  prayer  In  the  biU  is  that  the  deed  of 
plaintiff  to  John  Pfell  be  decreed  fraudulent, 
void,  and  of  no  effect,  and  that  a  decree  be 
made  against  defendant,  directing  him  to  exe- 
cute a  reconveyance,  free  of  the  Incumbrance 
of  the  lien  of  Fanide  Pfell.  It  seems  to  us 
that  the  only  decree  necessary  is  tbat  the 
deeds  be  delivered  up  for  cancellation,  which 
restores  the  parties  to  the  situation  they  were 
In  before  the  contract  was  made  and  deeds  ex- 
changed, 80  far  aa  the  legal  title  to  the  prop- 
erty is  concerned,  and  this  woidd  seem  to  ns 
to  leave  the  Judgment  of  Mrs.  Pfell  a  lien 
against  the  city  property  it  having  been  en- 
tered beftore  the  death  of  her  husband.  But 
this  la  a  matter  we  are  not  required  to  pass 
upon  at  the  prcisent  time,  only  mentioning  it 
because  of  tbe  fact  tbat  a  difference  of  opin- 
ion seems  to  exist  between  the  counsel  of  the 
respective  parties  on  this  point.  We  are  not 
disposed  to  follow  the  suggestion  of  the  ref- 
eree aa  to  tbe  disposition  of  costs,  as  It  seems 
to  be  a  proper  case  to  Impose  at  least  a  por- 
tion of  tbe  costs  on  the  plaintiff,  as  he  bad  It 
^thln  his  power  to  have  inntected  himself 
by  having  a  search  made  of  the  records  to 
see  If  there  were  liens  against  former  owners, 
and  also  to  see  tbat  the  agreement  of  Pfell  to 
remove  all  Judgments  was  enforced  by  requir- 
ing that  It  be  simultaneous  with  tbe  deUvery 
of  bis  deed." 

Coffroth  &  Kuppel,  John  B.  Gastelger,  Charles 
C.  Greer,  and  F.  P.  Martin,  for  appellant 
"Bauy  Wilson  Storey,  tax  appellee.  | 

I 

PRB  CURIAM.  There  appears  to  be  no  er^ 
Tor  in  this  record  of  which  the  defendant  has  i 


any  Just  reason  to  con^Ialn.  Tbe  decree  was 
folly  warranted  by  the  facts  correctly  found 
by  the  learned  referee  and  approved  by  the 
court  AH  that  can  be  profitably  said  In  rda- 
tion  to  the  questions  Involved  win  be  found  In 
tbe  dear  and  satisfactory  opinion  of  the  learn- 
ed president  of  the  common  pleas.  On  tbat 
opinion  the  decree  is  affirmed,  and  appeal  dis- 
missed, at  appellant's  costs. 


083  Fa.  St.  »4) 
SLINGLUFF  et  al.  v.  SISLBH  et  sL 
(Sopreme  Court  of  Pennsylvania.   Oct  10, 

1S99.) 

ATTACHHBNT— RSTURN  OF  WRIT— STATUTBS- 
RBPBAL— APPEAL-<JUESTIONS  RBVIBW- 
ABLB— IMTBRLOCDTORT  ORDBRS. 

1.  Act  1878.  on  amended  by  Act  1871>  (P.  L. 
125),  providing  tbat  ooe  sniiig  out  an  attachment 
may,  at  his  election,  make  it  returnable  "on 
the  first  Mondny  of  next  term,  or  on  the  second, 
third  or  fourth  Mondays  of  any  intermediate 
mouth,"  r^als  Act  IStjO  (P.  L.  9),  providing 
that  an  nttachmeut  may  be  made  returnable  on 
the  first  return  day  after  it  issues,  since.  If  plain- 
tiff can  make  it  returnable  on  any  of  such  days, 
he  is  no  longer  bound  to  make  it  retnrnabte  on 
the  particular  day  fixed  by  the  latter  act. 

2.  Tbe  supreme  court  cannot  consider  tbe  set- 
ting aside  of  an  attachment  because  there  was 
no  proof  of  any  facta  sufflcient  to  Bostain  it,  as 
the  aiq;>eal  only  brings  up  the  record,  and  the  re- 
view must  be  confined  to  the  regularity  of  the 
proceedings. 

8.  No  appeal  will  lie  from  an  order  diBsolving 
an  attachment  as  it  ia  merely  interlocutory. 

Appeal  from  court  of  common  pleas,  Fay- 
ette county. 

Action  by  Sllngtuff,  Jones  &  Co.  against  J. 
G.  Slsler  and  others,  by  attachment  under  the 
fraudulent  debtors'  act  of  March  17.  1860,  as 
amended  May  24,  1887.  There  was  a  Judg- 
ment for  plaintiffs,  and  P.  S.  Newmeyer,  as- 
signee of  defendants,  appeals.  Affirmed. 

Edward  Campbell,  for  appellant.  B.  D.  Ful- 
ton and  D.  M.  Hertzog,  for  appellees. 

GAEEX,  J.  If  the  act  of  1878.  as  amended 
by  the  act  of  1879  (P.  L.  12S>.  had  simply  cre- 
ated additional  return  daya,  there  would  have 
been  no  such  hostility  between  that  act  and 
the  act  of  March  17,  1869  (P.  L.  0),  as  that 
the  two  could  not  stand  together,  and  there- 
fore tbe  larovlslon  of  tbe  act  of  18G9  that  the 
writ  of  attachment  should  "be  made  return- 
able on  the  first  return  day  of  said  court  next 
after  the  time  of  Issuing  thereof  would  not 
have  been  repealed  by  the  later  act  In  that 
event  there  would  have  been  only  additional 
return  days,  and  the  provision  of  the  act  cf 
1869  that  in  attachment  cases  under  that  act 
the  writ  should  be  returnable  on  the  first  re- 
tnm  day  after  it  issued  would  still  have  pre- 
vailed In  all  that  class  of  cases.  But  the  act 
of  1878  did  more  than  create  additional  return 
days.  It  provided  tbat  the  party  suing  out 
the  writ  may,  at  his  own  election,  make  tbe 
process  returnable  "on  tbe  first  Monday 
of  next  term,  or  on  the  second,  third  or 
fourth  Mwiday  of  any  intermediate  month." 
If  the  plaintiff  In  l^ie  writ  could  make  h  re- 
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tnnuble  on  any  of  tilieBe  days,  at  Us  mm 
pleasare,  be  was  no  longer  bound  to  make  It 
retomaUe  on  tibe  particular  return  daj  fixed 
hji  the  act  of  1869;  hence  that  act  tnu  no 
longer  the  binding  atrthorltr  fixing  the  retnm 
day.  On  the  contrary,  under  the  act  of  1878, 
and  the  rule  of  conrt  adopted  hj  the  court  be- 
low under  tiie  authority  of  the  act,  It  was  the 
mere  will  of  the  plalntltC  In  the  writ  that  de- 
termined what  dwuld  be  Its  return  day.  Wil- 
liamson T.  McComdck,  126  Pa.  St.  274,  17 
Atl  591,  has  no  application.  The  act  of  1871 
(P.  L.  IISO)  merely  created  two  additional 
return  days,  and  contained  no  provision  Hke 
that  In  the  act  of  1878  making  tiie  retom  day 
d^nd  on  the  mere  win  of  Qie  plaintiff  In  the 
writ  The  act  was  confined  to  the  county  of 
Lnseme,  where  the  case  arose.  The  act  of 
1878  was  not  coiuldered  by  the  court,  nor 
could  It  have  been,  as  no  rule  of  court  au- 
thorised by  the  act  of  1878  was  ever  adopted 
by  the  common  pleas  of  Lucerne  county,  and 
the  question  at  Issue  in  this  case  could  not 
arise  In  tiiat  It  follows  that  there  was  no 
error  In  refusing  to  set  aside  the  writ  on  the 
ground  that  It  was  not  made  returnable  on  the 
tint  return  day  after  the  Issuing  of  the  writ 

On  the  question  as  to  setting  aside  the  writ 
upon  the  ground  that  there  was  no  proof  of 
any  facts  suflBcIent  to  sustain  the  writ  we 
have  frequently  decided  that  In  this  class  of 
cases  the  appeal  brings  up  nothing  but  the  rec- 
ord, and  that  we  will  review  nothing  but  the 
regularity  of  the  proceedings.  Wethemid  t. 
Shape.  109  Pa.  St  389,  2  Atl.  220;  Hoppea  v. 
Houtz,  183  Pa.  St.  34,  19  AO.  312;  Lafferty  t. 
Corcoran.  175  Pa.  St  5.  31  Atl.  80S;  HaD  T. 
Oyster,  168  Pa.  St.  399,  81  Atl.  1007;  Moss  T. 
Mitchell.  174  Pa.  St  517,  34  Atl.  125.  In  all 
the  foregoing  cases  we  held,  also,  that  the  or- 
der dissolving  or  refusing  to  dissolve  the  at- 
tachment was  but  an  Interlocutoiy  order,  from 
which  an  sppeal  would  not  lie.  In  Bfoss  v. 
Mitchell  we  said:  "We  consider  It  beyond  all 
question  that  the  order  refusing  to  dissolve  the 
attachment  Is  Interlocutory  only,  and  that 
hence  no  appeal  will  lie  at  Uils  time.  The 
appeal  is  a  mere  substitute  for  A  cerilorari, 
and  brings  up  nothing  but  the  record.  Hoppes 
V.  Houtz,  133  Pa.  St  34,  19  Atl.  312.  Tbe 
evidence  Is  not  before  us,  and  there  Is  noth- 
ing to  show  that  the  court  below  was  in  er> 
ror."  The  ecceptlon  In  case  of  an  abuse  of 
discretion  will  not  be  applicable  here,  because 
:here  is  nothing  before  us  to  show  that  there 
was  any  discretion  In  refusing  the  order.  In 
Wetherald  v.  Sbupe,  109  Pa.  St.  389,  2  Aa 
220,  we  said  (Gordon,  J.):  "There  are  two 
reasons  why  the  action  of  the  court  below  in 
dlSBolvii^  the  attachment  In  this  case  cannot 
be  reviewed  on  a  writ  of  error  from  this  court: 
(1)  The  sixth  section  of  the  act  of  Blarch  17, 
1809,  under  which  the  process  In  attadiment 
was  had,  gives  to  the  court  of  common  pleas 
when  In  session,  or  to  a  judge  thereof  in  va- 
cation, a  discretionary  power  to  dissolve  tiie 
attachment  issued  mider  Its  provisions,  and 
the  statute  gives  os  no  power  to  review  the 


exercise  of  that  discretion.  09  Hie  proceed- 
IngB  are  oonttary  to  ttie  course  of  the  com- 
m<m  law;  thoy  are  purely  statutory;  hence 
tLey  can  be  reviewed  on  a  certiorari  <nily,  and 
not  upon  a  writ  of  error.  •  •  •  It  fol- 
lows that  whatever  our  opinion  may  be  as  to 
the  rectitude  of  the  action  of  the  court  below 
In  the  premises,  we  are  obliged  to  quadi  the 
writ  of  error."  In  lAfferty  v.  Corcoran,  175 
Pa.  St.  5,  34  AtL  808,  we  said:  ^rrhls  is  an 
appeal  from  the  decree  of  the  conrt  below 
discharging  defendant's  'rule  to  show  cause 
why  the  writ  of  attachment  should  not  ^ 
qnashed.'  *  *  *  In  the  absence  of  any 
statnto^  authority  for  an  appeal  in  sncSi 
cases,  we  have  no  power  to  review  the  action 
of  tbe  court  below  In  the  premises."  In  Hall 
V.  Oyster,  168  Fa.  St.  399.  31  Atl.  1007.  we 
said:  "This  so-called  appeal  la  in  fact  merely 
a  certiorari,  and  must  be  so  treated.  It  brings 
IV  for  review  nofliing  but  the  record  proper; 
which  does  not  include  ttie  evidence  on  which 
the  court  acted  in  dissolving  the  attachment 
Tinder  the  act  of  1869  that  action  of  the  court 
bdow  was  within  its  discretion,  and  we  have 
nothing  before  us  to  show  that  the  discretion 
was  abused.*'  Other  .authorities  are  to  the 
same  effect  The  question  is  not  an  open  one. 
Judgment  affirmed. 

  an  Fa.  Bt  m) 

In  re  PINE:ERT0N*8  BSTATB. 
Appeal  of  WARREN. 

(Supreme  Court  of  PennsyWanla.    Oct  23; 

1809.) 

WILLS-OONSTRVCTION. 
Under  the  will  of  P.,  reciting  that  he  be- 
queaths to  his  wife,  M.,  durioe  her  life,  a  cer- 
tain house,  and  that  he  also  beoneaths  to  her 
the  interest  of  $1,000,  invested  wfth  her  approv- 
al—the intereat  to  be  paid  to  her  annually,  and 
■he  to  have  the  privilege  of  drawing  on  tbe  prin- 
cipal, if  necessary. — and  that  he  also  bequeaths 
to  her  an  equal  soafe  of  the  remainder,  share 
and  share  alike  with  his  children  living  at  his 
decease,  and  then  providing,  "I  direct  at  her 
death  all  property  bequeathed  hy  me  to  her 
Bball  be  divided  equally  l>etween  [among]  audi 
of  my  chiliireD  aa  shall  aurrive  her,"  she  having 
died  without  havinK  drawn  any  of  the  principal 
or  interest  of  the  f  £.000.  her  estate  is  entitled  to 
the  interest  hot  not  to  the  |1.000,  or  to  the 
equal  share  In  tlie  remainder. 

Appeal  from  orphans^  court  Westmore- 
land county. 

In  the  matter  of  the  estate  of  Robert 
Plnkerton,  deceased.  From  the  decree  con- 
firming the  report  of  the  auditor  appointed 
to  distribute  the  fund  in  tbe  hands  of  the 
executor,  Jane  Warren,  executrix  of  Hat^ 
garet  Plnkerton,  deceased,  appeals.  Af- 
firmed. 

The  reiKtrt  of  the  auditor  la  as  follows; 

"Robert  Plnkerton  died  at  his  home.  In 
Parnassus,  Westmoreland  county,  Penn.,  No* 
vember  12,  189S,  testate,  leaving  a  widow, 
Margaret  Plnkerton,  and  issue,  eight  ^U- 
dren.  viz.  Robert  Agues  Schwalm,  Ellsabea 
Armstrong,  Sarab  B.  McNlel,  UatilOa  a  Mc 
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WiUlanui  John,  Margaret  J.  Amutxtms.  and 
SaJina  A.  Obarlton,  axal  baTlng  tor  bta 
MutOT  Bobert  A.  Armsti-ong.  The  amount 
of  the  personal  estate  left  In  the  hands  of 
the  executor  after  the  payment  of  debts  is 
^!!^.18«  wblch  sum  was  to  be  distributed, 
according  to  said  will,  among  the  aforemen- 
tioned belra,  except  certain  legacies,  aa  will 
appear  by  reference  thereto^  and  to  the 
scfaednle  of  distrlbatlon.  *  •  •  By  lUs 
will,  a  copy  of  which  is  bereto  attached,  the 
testator  bequeathed  to  his  wife,  Margaret 
Pinkerton,  the  house  In  which  they  lived, 
together  with  the  household  effects,  the  rentr 
al  of  another  house  In  Parnassus,  and  the 
Interest  of  one  thousand  dollars,  with  the 
prlTilege  of  drawing  oa  the  principal.  If 
oeceBsary,  during  her  natural  life,  as  tol- 
lows:  'Item  1.  X  bequeath  to  my  beloved 
wife,  Margaret  during  her  natural  life,  the 
house  and  lot  hi  the  village  of  Parnassus  In 
which  we  now  Uve,  together  with  all  house- 
*ho1d  effects  now  in  nse  In  my  house-  I  also 
bequeath  to  her  the  Interest  of  $1,000  Invest' 
ed  with  her  approval;  said  Interest  to  be 
paid  annually;  she  to  have  the  privily  ttf 
drawing  on  the  principal,  if  necessary.  I 
also  bequeath  to  her  an  equal  share  of  the 
remainder  of  my  estate,  share  and  share 
sllke  with  each  of  my  children  who  may  be 
alive  at  the  time  of  my  decease.'  On  the 
Uth  of  August,  1807,  Blargaret  Plnkerton 
died,  testate,  without  having  drawn  any  part 
of  ttie  principal  of 'said  one  thousand  dollars, 
or  even  the  Interest  In  b&e  will  she  dls- 
praes  or  bequeaths  all  her  worldly  effects  to 
her  sister  Mrs.  Jane  Warren,  of  Allegheny, 
Pa.,  who  Is  also  named  as  her  executor, 
which  bequest  Includes  the  share  of  the  tes> 
tatrlx  In  her  late  husband's  (Bohert  Pinker- 
ton's)  estate. 

'^e  Iramed  counsel  tta  the  estate  of 
Margaret  Plnkerton  ai^es  that  according 
to  the  construction  of  the  will  of  Bobert 
Plnkerton,  the  estate  of  Margaret  Plnkerton 
Includes  the  one  thousand  dollars  mentioned 
in  the  testator's  will,  principal  ftud  Interest 
and  also  the  equal  share  with  Qie  testator's 
children,  mentioned  In  said  will.  The  Inter- 
est on  said  one  thousand  dollars  the  auditor 
allows  the  estate  of  said  Margaret  Plnker- 
ton, It  not  being  a  part  of  said  estate  at  the 
time  of  the  testator's  death.  And  If  the 
testator  had  made  no  further  provision,  aft- 
er the  above-quoted  passage  of  his  win.  the 
auditor  holds  that  the  one  thousand  dollars, 
as  well  as  the  equal  share  with  the  children, 
would  have  rested  absolutely  In  Margaret 
Plnkerton.  But  In  the  next  paragraph  of 
the  will  we  find  the  following:  'I  d!reif;;t  at 
her  death  aU  property  bequeathed  by  me  to 
her  shall  be  divided  equally  between  [among] 
such  of  my  children  as  shall  survive  her.* 
Here  there  can  be  no  doubt  as  to  the  testa- 
tor's Intention.  In  Kreb's  Ai^eal,  184  Pa. 
St  222,  89  Aa  69,  we  find  the  following: 
*If  a  testator  In  one  part  of  bis  will  gives  to 
a  poson  an  estate  of  Inheritance  fu  land. 


or  an  abst^ute  Interest  In  personalty,  and  In 
snbsequent  passages  liniequlrocally  shovrs 
that  he  means  the  devisee  or  legatee  to  take 
a  lesser  Interest  only,  the  prior  gift  Is  re- 
stricted accordingly.'  Following  this  rule, 
the  learned  Judge  quotes  from  a  wIO  a  pass- 
age which  Is  similar  to  Item  1  In  the  will  itf 
Bobert  Plnkerton,  except  that  In  the  PlnkexL 
ton  will  the  widow  is  given  an  estate  for 
life  only.  Bee,  also,  78  Pa.  St  435.  When 
Margaret  Plnkerton  waa  given  one  thousand 
dollars,  which  he  directed  to  be  invested  with 
her  approval,  a  trast  was  created.  As  she 
waa  i^ven  ttxe  i^vllege  of  dravrlng  on  Hts 
principal.  If  necessary,  the  auditor  holds  It 
to  mean,  If  necessary  for  her  maintenance. 
Ajad  in  the  following  paragraph  there  vraa  a 
gift  over.  Now,  as  Margaret  Plnkerton  never 
drew  any  part  of  said  principal,  and  not 
even  the  interest  while  living,  it  was  clearly 
not  necessary;  and  while  the  auditor  allows 
her  estate  the  interest  ot  said  one  thousand 
dollars,  it  being  no  part  of  Bobert  Pinker- 
ton's  estate  at  bis  death,  it  aiq>ears  clear  that 
the  testator  did  not  Intend  her  to  dispose  of 
said  one  thousand  dollars  at  her  death.  As 
to  Margaret  Plnkerton's  equal  share  and 
share  alike  with  eacb  of  the  testator's  chil- 
dren living  at  his  death,  the  auditor  beeves 
It  was  not  at  her  disposal  at  her  death,  any 
more  than  was  the  one  thousand  dollars, 
owing  to  the  bequest  over,  above  quoted. 
See  Sheet's  Estate.  62  Pa.  St  267  (syllabus): 
'(8)  If  a  testetor  gives  an  absolute  Interest 
elttier  In  lands  or  personalty,  and  afterwards 
unequivocally'  shows  that  he  means  the 
donee  to  teke  a  lees  estate,  the  prior  gift  will 
be  so  zestrleted.'  '(0)  A  bequest  of  persra- 
alty  to  one  for  life,  remainder  to  fals  "heirs," 
may  give  the  first  taker  an  absolute  Interest; 
a  remainder  to  'Issue"  will  not'  Bobert 
Plnkerton,  In  his  will,  does  not  nse  the  word 
ii^rs.*  He  says  'my  <^lldren,'  which  term 
Is  construed  to  mean  Issue. 

"In  regard  to  the  disposition  ctf  Sallna  A 
Charlton's  share,  a  mortgage  was  given  by 
her  to  George  W.  Van  Slden,  In  the  state  of 
New  York,  which  was  recorded  In  West- 
moreland county,  and  a  scl.  fa.  Issued  April 
23,  1807,  for  $300  and  costs.  A  foreign  at- 
tachment was  also  Issued,  In  which  Sarah  J. 
Tan  Slden  was  plaintiff  and  SaUna  A.  Chart 
ton  was  defendant  for  $435  and  costs,  upon 
a  rent  claim  filed  In  Westmoreland  county 
April  26^  1887.  But  prior  to  the  date  of  the 
foreign  attachment  vre  find  an  assignment 
by  Sallna  A.  Charlton  to  George  Ferris  of 
all  her  interest  In  and  to  her  father's  estete, 
which  was  recorded  In  Westmoreland  coun- 
ty February  19,  1S07.  We  allow  the  claim 
of  Mr.  Van  SIclen  on  the  mor^ge,  but  ttxt 
remainder  of  said  Sallna  A  Charlton's  share 
we  have  given  to  Mr.  Ferris  on  the  ajBsIgn- 
ment  We  allow  the  claim  on  the  attach- 
ment of  Margaret  Plnkerton  against  Bobert 
Phikerton,  Jr.,  which  attadiment  was  Is- 
sued and  due  notice  given  by  the  attorney 
for  estete  of  Margaret  Plnkerton,  deceased." 
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Johu  F.  Wentllng,  David  A.  Miller,  and 
Edward  B.  McConnlck.  for  appellant.  J.  R. 
Spiegel,  M.  N.  McGeary,  Paul  H.  Galther, 
and  Cyras  E.  Woods,  for  appellees. 

PBE  CURIAM.  We  have  no  doubt  as  to 
substantial  correctness  of  the  learned 
ftndltor's  conclusions,  and  esi>eclall7  his  con- 
struction of  Robert  Pinkerton's  will.  The 
court  below  was  dearly  right  In  dismissing 
the  exceptions  and  confirming  said  auditor's 
report  There  appears  to  be  nothing  in  el* 
Uier  of  the  speclflcatlous  of  error  that  re- 
quires special  notice.  Decree  affirmed  and 
appeal  dismissed  at  appellant's  costs. 


(19S  Pa.  St.  270) 

BOLMBS  T.  FUI/rON  et  sL 
(Supreme  Court  of  Pennsylrania.   Oct.  28, 

PARTITION— PBRSONB  ENTITLED  TO  SUB— LIFB 
aSTATB  AND  RBHAINDEIt-PARTITION  AS 
TO  PART  OF  BSTATB— ABATEHBNT. 

1.  A  pnrchflser  from  ao  original  plaintifl  in 

partition,  beioK  a  piivy  in  estate  with  him,  may 
maintain  a  bill  to  revise  the  proceedings  under 
which  he  holds;  for,  having  pnrchasea  on  the 
faith  of  such  proceetungs,  a  court  of  equity  must 
asdst  him  so  far  as  can  be  done  with  regard 
to  the  rights  of  others. 

2.  Under  Act  April  5,  1842  (P.  L.  234),  pro- 
viding that  proceedings  In  partition  may  be  In- 
stituted by  persons  having  legal  or  equitable  life 
estates  in  any  realty,  one  who  is  vested  with  an 
indefeasible  estate  per  autre  vie  in  present  pos- 
session may  soe  for  its  partitioti. 

3.  Where  complninant  seeks  partition  of  a 
part  of  realty  held  in  common,  which  is  sepa- 
rated from  the  rest,  a  demurrer>to  the  bill  be- 
cause all  of  it  ought  to  have  been  brought  into 
one  proceeding  is  fneffectunl,  for,  not  being  a  bar 
apparent  on  the  bill,  it  shonid  be  presented  as  a 
defense  by  plea  In  abatement. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Bill  by  William  R.  Holmes  against  Marga- 
ret M.  Fulton  and  others  to  perfect  his  title 
to  certain  realty.  From  a  decree  sustaining 
a  demurrer  to  and  dismissing  his  bill,  com- 
plainant appeals.  Reversed. 

George  P.  Hamilton  and  Watson  ft  Mc* 
Cleave,  for  appellant 


.VITCHBLL,  J.  The  same  subject  of  liti- 
gation was  here  before  under  the  name  of 
Holmes  v.  Woods,  168  Pa.  St  530,  32  Atl. 
64,  which  was  an  action  for  purchase  money 
of  land,  the  defense  being  defective  title.  In 
that  case  the  court  below  held  (page  533, 
168  Pa.  St..  and  page  515,  32  Ati.)  that  Thom- 
as C  Fulton,  Jr.,  had  such  Interest  In  the 
property  by  virtue  of  the  conveyance  to  him 
of  bis  mother's  life  estate  as  authorized  him 
to  bring  his  bill  for  partition  of  such  inter- 
est but  that  his  right  to  partition  of  the 
whole  estate  depended  on  a  consideration  of 
the  Interests  of  the  parties  defendant  to  his 
bill.  Upon  the  latter  point  the  court  held 
that  the  proceeding  was  defective,  because 
there  were  unrepresented  parties  In  esse  and 
tix  posse,  with  Interests  whicb,  though  remote. 


were  entitled  to  be  considered.  It  was  ac- 
cordingly held  In  that  court  and  affirmed 
here,  that  the  title  of  Thomas  C.  Fulton,  Jr., 
was  not  marbetable.  There  were  some  oth- 
er questions  Incidentally  involved,  but  that  is 
the  only  one  decided  here.  The  appellant 
who  is  a  purchaser  from  Thomas  C.  Fulton, 
Jr.,  then  filed  the  present  bill  to  perfect  hfs 
title,  and  the  new  parties  have  raised  again 
directly  some  of  the  questions  incidentally 
raised,  but  not  decided,  In  the  former  case. 

We  entertain  no  doubt  of  the  right  of  the 
appellant  to  file  this  bill.  While  not  a  party 
to  the  original  proceedings,  and  while  his  bill 
is  not  technically  supplementary  or  amenda- 
tory. It  Is  a  bill  of  revivor  partaking  of  both 
natures,  filed  by  a  purchaser  from  the  orig- 
inal plalntlfr  In  partition,  and  therefore  a 
privy  In  estate  with  him,  to  revise  and  cor- 
rect the  proceedings  under  which  he  holds 
title.  Having  purchased  on  the  faith  of  such 
proceedings,  It  Is  the  duty  of  a  court  of  equl-- 
ty  to  assist  him,  so  far  as  It  can  be  done 
with  due  regard  to  the  rights  of  othei-s. 
The  appellant  then,  having  the  same  stand- 
ing that  the  original  plaintiff  in  partition, 
Thomas  C.  Fulton,  Jr.,  would  have  had  to 
revive  and  review  the  proceedings,  has  now 
Included  as  defendants  all  parties  having  any 
interest,  present  or  future,  vested  or  con- 
tingent so  that  that  objection  Is  now  fully 
met.  The  main  question,  therefore,  now  re- 
curs, had  Thomas  C.  Fulton,  Jr.,  such  title 
in  the  lot  In  question  as  would  support  a  bill 
for  partition?  His  Interest  was  threefold: 
(1)  An  estate  In  possession  In  an  undivided 
eighth  (one-fourth  of  one-half)  during  bis 
mother's  life,  by  virtue  of  conveyance  from 
her,  who  derived  title  frmn  A.  Fulton  Dll- 
worth;  (2)  a  vested  remainder  in  the  same 
undivided  eighth,  after  his  mother's  life  es- 
tate, imder  the  will  of  Dilworth,  but  subject 
to  open  and  let  in  after-born  children  of  his 
mother;  (3)  a  contingent  remainder  in  an 
additional  undivided  eighth  (one-ttourth  of  his 
mother's  one-half)  under  the  will  of  Andrew 
Fulton,  subject,  also,  to  open  and  let  In  after- 
bom  children  of  his  mother.  If  any  one  of 
these  Interests,  or  any  combination  of  them, 
gave  him  standing  for  his  bill,  it  must  be 
sustained.  Partition  being,  in  its  essence, 
an  action  in  relation  to  possession  only,  it  is 
clear  that*  neither  at  common  iaw  nor  under 
St  31  &  32  Hen.  VIII..  could  It  be  sustained 
by  a  mere  tenant  In  remainder,  either  vested 
or  contingent.  But  a  much  broader  scope 
was  given  to  the  action  in  our  law  by  the 
act  of  April  11,  1835  (P.  L.  199),  by  which 
"writs  of  partition  may  be  sued  out  by  par- 
ties Interested  In  real  estate  •  ♦  •  not- 
withstanding there  may  be  a  life  estate  In 
part  or  parts  of  the  property,  with  remain- 
ders over  in  fee."  The  purpose  of  this  act 
was  to  permit  tenants  In  common  In  remain- 
der to  ascertain  and  sever  their  purparts  not- 
withstanding their  want  of  present  posses 
slon.  The  rights  of  the  life  tenant  were  pre- 
served by  provisions  not  necessary  now  to  re 
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fer  to  In  detail,  bat  there  was  no  apparent 
Intention  to  enlarge  hl8  rights  a^  against  the 
remalndei^men.  Selders  v.  Giles,  141  Pa.  St 
93,  21  Atl.  514.  By  the  act  ot  Jane  8.  1S40 
(P.  L.  593),  the  action  was  still  farther  en- 
larged b;  the  provision  that  writs  may  be 
sued  by  parties  Interested  tn  real  estate,  not- 
withstanding limitations  of  estates  or  Inter- 
ests in  the  premises  to  persons  not  In  exist- 
ence at  the  Issae  of  the  writ,  but  with  the 
proviso  that  the  demandant  shall  have  "an 
Indefeasible  estate  In  fee  simple  In  the  pur- 
part claimed  by  him,  not  subject  to  be  de- 
feated or  diminished  by  a  subsequent  event." 
And,  Snally,  by  the  act  of  April  6,  1842,  |  9 
(P.  L.  234),  the  requirement  of  a  fee  simple 
In  the  demandant  Is  repealed,  and  It  is  enact- 
ed that  proceedings  In  partition  "may  be  In- 
stituted by  persons  having  legal  or  equitable 
life  estates  In  any  real  estate."  These  statutes 
show  a  consistent  and  continuing  policy  on 
the  part  of  the  legislature  to  enlarge  the  right 
of  severance  among  joint  folders  of  real  es- 
tate, and  to  assimilate  more  and  more  close- 
ly the  rights  of  such  persons  to  those  of  part- 
ners, whom  a  court  of  eqnlty  will  permit  to 
dissolve  the  partnership  when  harmonions 
mutual  action  Is  no  longer  attainable,  al- 
tboagh  the  stipulated  time  of  dissolution  baa 
not  been  reached. 

Viewing  these  statutes  with  reference  to 
the  present  case,  they  authorize  a  bill  for 
partition  by  a  tenant  for  life  where  he  has 
an  estate,  legal  or  equitable.  In  the  purpart 
claimed  by  him,  not  subject  to  be  defeated 
or  diminished  by  a  subsequent  event  This 
condition  is  fulfilled  by  the  estate  of  Thomas 
C.  Fulton,  Jr.,  In  the  one-eighth  which  he 
derived  by  conveyance  from  Margaret  M. 
Fulton.  Under  the  will  of  Andrew  Fulton, 
Sr.,  the  half  of  the  estate  left  to  his  daugh- 
ter, Mrs.  DUwortb.  descended  on  her  death 
Intestate  to  her  ton,  Andrew  Fulton  DII- 
vorth,  In  fee,  thus  making  him  a  new  stir- 
pea.  By  his  will  he  devised  the  estate  to  his 
aunt  Margaret  M.  Fulton,  for  life,  with  re- 
mainder In  fee  to  her  children.  Thomas  C. 
Fulton,  Jr.,  therefore,  as  one  of  ber  children, 
has  a  vested  remainder  after  his  mother's 
life  estate  In  one-fourth  of  the  Dllworth 
moiety  of  the  estate,  subject,  however,  to 
open  and  let  In  any  after-born  children  of  his 
mother.  Except  for  this  Incident  of  his  es- 
tate, he  would  clearly  be  entitled  to  parti- 
tion as  a  remainder-man  under  the  act  of 
1835.  Whether  the  contingent  liability  to 
3pen  for  persons  not  now  In  esse  would  be 
sufficient  to  exclude  him  under  that  and  the 
subsequent  acts,  we  are  not  now  required 
to  consider,  as  the  conveyance  from  his 
mother  vested  in  him  an  indefeasible  estate 
per  autre  vie  in  present  possession,  which 
even  the  birth  of  other  children  cannot  de- 
feat or  diminish.  This  brings  him  within 
the  very  letter  of  the  act  of  18^2.  It  seems 
to  be  clear  that  this  dlfTerence  In  the  quality 
of  the  life  estate  and  the  remainder  In  fee 
OS  to  the  possible  diminution  of  the  latter  Is 
cnffldent  to  prarent  a  merger,  which  never 


operates  against  the  plain  Interest  of  the 
lesser  estate.  In  this  view  of  the  case  It  fol- 
lows that  Thomas  0.  Fulton,  Jr.,  bad  a 
standing  to  malnt;aln  his  original  bill,  and, 
the  appellant  having  succeeded  to  bis  rights, 
the  learned  court  below  was  In  error  In 
dismissing  the  present  bill  for  want  of  Juris- 
diction. 

There  la  one  other  point  In  the  case  that 
needs  to  be  noticed.  All  the  real  estate  held 
In  common  by  the  same  title  must  be  brought 
Into  one  proceeding  for  partition,  if  practi- 
cable. Deshong  v.  Deshong,  186  Pa.  St.  227. 
40  Atl.  402.  Tbe  original  bill  In  the  present 
case  sought  partition  only  of  a  part  of  the 
Ave  acres  held  tn  common,— a  triangular 
piece,  cut  off  and  separated  from  the  rest 
by  the  action  of  the  city  of  Pittsburg  In 
opening  new  streets.  Some  of  the  parties, 
representing  very  remote  Interests,  set  oat 
this  objection  in  their  demurrer.  This  was 
Ineffectual.  It  was  not  a  bar,  apparent  on  the 
bill,  either  to  the  Jurisdiction  of  the  court  or 
the  plalntlfTs  right  bat  a  matter  of  defense  In 
abatement,  and  should  beset  out  specially  by 
a  plea  fulfilling  the  requirements  of  a  plea  In 
abatement  As  plalQtltrs  bill  comes  into 
court  now  on  Thomas  C.  Fulton,  Jr.'s,  life 
estate  In  one-eighth  of  this  triangular  lot 
and  It  does  not  appear  that  said  Fulton  holds 
any  other  part  of  the  estate  by  the  same 
title.  It  Is  not  clear  that  It  Is  or  was  practi- 
cable for  him  to  Include  anything  else  In  his 
bill.  But  If  It  should  so  appear,  then  the 
amendment  asking  for  repartition  of  the 
whole  five  acres  should  be  granted.  As  It 
seems  to  be  conceded  that  the  special  cir- 
cumstances ot  this  triangular  lot  made  a  sep- 
arate dealing  with  it  desirable  in  the  Inter- 
ests of  all  parties,  and  as  the  Interests 
sought  to  be  protected  by  the  demurrer  were 
small  and  remote,  the  demurrants  may  not 
feel  called  upon  to  urge  this  uolnt  any 
fiirther.  We  need  not  therefore,  dwell  long- 
er upon  it  Decree  reversed,  blU  reinstated, 
and  procedendo  awarded. 

(I  P«L  48) 

E.  F.  KIBWAN  MFQ.  CX>.  T.  TRUXTON, 
Sheriff. 

(Superior  Court  ot  Delaware.   Oct  2,  1890.) 

COURTS— GORPORATIONfr-SUITS    IN  FORJUON 
JTJRISDICTIONS-COMITT. 

Where,  by  the  laws  of  Maryland  creating 
a  corporation,  It  has  been  denrived  of  the  con- 
trol of  Its  assets  by  the  appomtment  of  receiv- 
ers, and  the  right  to  aae  in  such  state,  the 
courts  of  Delaware  cannot,  on  grouods  of  com- 
ity, permit  It  to  sue  therein,  or  to  exercise  any 
of  the  powers  of  which  it  has  been  deprived. 

Action  by  the  B.  F.  Klrwan  Manufacturing 
Company  against  Joseph  D.  Truxton.  late 
sheriff  of  Sussex  county.  Judgment  for  de- 
fendant 

Argued  before  SPRTJANCE  and  GRUBB. 
JJ. 

Lewis  0.  Yandegrlft  Charles  M.  Curtis, 
and  A.  F.  Polk,  for  plaintiff.  Herbert  H. 
Ward,  Charles  F.  Richards,  and  Oharlei  W. 
Oullen,  for  defendant 
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BPBTTANCE,  X  This  is  an  action  of  tres- 
paM  de  bonis  asportatta  brought  by  tbe  plain- 
tiff* the  B.  F.  Klrwan  Manufacturing  Com- 
pany, a  corporation  ot  the  state  of  Maryland, 
against  Joseph  D.  Truxton,  late  sheriff  of 
Sussex  county,  for  the  recoyery  of  damages 
for  the  taking  and  converting  of  certain 
goods  and  chattels  of  tbe  plaintiff.  The  dec- 
laration of  the  plaintiff  company  Is  In  the 
usual  form.  The  only  remaining  pleas  are 
three  pleas  In  abatement,  the  material  parts 
of  which  are  as  follows:  "First  That  the 
Idalntlff  was,  before  the  bringing  <^  this  suit, 
a  corporation  existing  under  the  laws  of  the 
state  of  Maryland,  having  Its  principal  place 
of  business  In  the  cit7  of  Baltimore,  and  that 
during  the  existence  of  said  corporation  it 
was  subject  to  and  governed  by  tbe  laws  of 
the  state  of  Maryland.  That  chapter  2G3  of 
the  Laws  of  t8SH  of  the  said  state  Mary- 
hmd  provides  as  follows: 

"  'Whenever  any  corporation  in  tbU  state 
Shan  have  been  determined  by  1^^  proceed- 
ings to  be  insolvent,  or  shall  be  proven  to  be 
Insolvent  by  proof  offered  under  any  bill  fil- 
ed under  the  provisions  of  this  section.  It  shall 
be  deemed  to  have  surrendered  Its  corporate 
rights,  privileges  and  franchises,  and  may 
he  adjudged  to  be  dissolved  after  the  hearing, 
according  to  the  practice  of  courts  of  equity 
in  this  state,  upon  a  bill  filed  for  tlu^  pur- 
pose in  the  drcult  court  of  Baltimore  dty,  or 
in  the  circuit  court  No.  2  of  Baltimore  city,  if 
the  principal  ofllce^  of  tbe  corporation  la  lo- 
cated therein,  or  in  the  drcoit  court  of  any 
county.  If  the  prlndpal  office  or  place  of  busi- 
ness of  said  coriwratlon  be  therein  located, 
or  if  the  certificate  of  its  Incorporation  be 
recorded  therein;  and  such  bill  may  be  filed 
by  any  stockholder,  shareholder  or  creditor 
<tf  said  corporation,  or  by  the  attorney  gen- 
eral of  the  state  of  Maryland,  or  by  tbe 
state's  attorney  of  tbe  city  or  county  In  which 
tbe  principal  office  of  said  corporation  is  lo- 
cated. But  this  section  shall  not  apply  t»  any 
railroad  company  chartered  by  this  state.' 

*Trhat  sectiMi  269  and  section  274  of  article 
28  of  the  Public  General  Laws  of  Maryland, 
adopted  by  the  general  assembly  of  Maryland 
Mardi  14,  1888,  provide  as  follows: 

"'Sec.  268.  Where  receivers  of  the  estate 
or  effects  of  any  CMporation  shall  be  ap- 
pointed by  a  court,  upon  or  before  the  die8»- 
Intlon  of  any  corporation,  they  shall  be  vest- 
ed with  all  the  estate  and  assets  of  every  kind 
belonging  to  such  corporation,  from  the  time 
of  their  qualifying  as  receivers,  and  shall  be 
trustees  therectf  for  the  benefit  of  the  cred- 
its of  such  corporation  and  Ite  stockholders 
and  they  shall  proceed  to  wind  up  the  af- 
fairs ot  such  corporati(Hi  under  the  direction 
of  the  court  by  which  they  shall  have  been 
a]K>ointed,  and  ihall.  have  all  powers  which 
Aall  be  necessary  for  that  purpose/ 

"  'Sec.  274.  Whenever  the  receiver  of  tiie 
property  or  effects  of  a  corporation  shall  be 
i^ijrolnted  before  tbe  dissolution,  or  after- 
wards, new  suRs  may  be  brought  and  carried 
oa  by  any  nicfa  reoelTen,  either  la  their  own 


names  and  capacities  as  such  jeceivers,  or  In 
the  name  of  the  corpMatioa  for  which  they 
shall  have  been  a^oteted;  but  no  new  suite 
shall  be  brought  In  the  name  of  the  cMpora- 
tion  after  It  shall  have  been  dissolved,  or 
after  the  expiration  of  ite  cttarter.* 

"That  before  the  bringing  of  tills  sul^  to 
wit,  on  the  9th  day  of  November,  1805,  pur* 
suant  to  the  provisions  of  said  laws  of  Mary- 
land, upon  the  bill  of  complaint  of  certain  ot 
Ite  creditors  against  the  said  corporation*  in 
the  circuit  court  No.  2  of  Baltimore  city,  and 
upon  the  answer  of  said  corporation.  It  waa 
ordered  that  two  persons  therein  named  be 
appointed  receivers  of  said  corporation,  with 
power  utd  authority  to  take  charge  and  pos- 
session of  the  goods,  wares,  and  merdiandlae, 
books,  paperst  and  effecte  of  the  said  corpora^ 
tion,  and  to  collect  the  outetandlng  debte  due 
tbe  said  corporation;  and  the  said  corpont- 
tion  was  thereby  required  to  yield  up  and  de- 
liver to  the  said  receivers  Its  goods,  wares, 
and  merchandise,  books,  papers,  and  effects, 
subject  to  the  further  order  of  said  conrL 
Tbat  afterwards,  to  wit,  on  the  10th  day  of 
November,  1806,  pursuant  to  the  order  of  the 
said  court,  the  said  receivers  gave  bond,  with 
surety,  conditioned  for  the  faithful  perform- 
ance of  their  duties.  That  aftmrards,  to 
wit,  on  tbe  13th  day  of  November.  1805,  pur- 
suant to  the  said  laws  of  Maryland,  it  waa  (H^ 
dered  by  the  said  court  tiiat  a  certeln  otiier 
person  therein  named  be  appointed  receiver  to 
act  in  conjunction  with  the  two  receivers  ap- 
pointed as  aforesaid,  with  like  powers  and  re- 
qwnslbllity.  That  afterwards,  on  the  day  last 
aforesaid,  pursuant  to  the  order  of  said  court, 
said  additional  receiver  gave  bond,  with  sure- 
ty, conditioned  for  the  faithful  performance 
of  his  duties.  That  the  orders  and  proceed- 
ings aforesaid,  and  the  said  receivership,  con- 
tinued and  remained  unrevoked  at  the  time  of 
the  bringing  of  this  suii^  and  that  flie  said  re- 
ceivers so  appointed  are,  and  were  at  tlw  time 
of  tiie  bringing  of  this  suit.  In  tbe  exercise  of 
their  said  otRcea  under  the  direction  of  said 
court."  Second.  The  same  as  the  first  plea, 
without  setting  forth  the  stetote  law  ot  Ma- 
ryland recited  in  tbe  first  plea.  Third.  The 
same  as  the  first  plea,  and  further  as  follovrs: 
"That  by  virtue  of  the  said  proceedings  In 
said  dnnrit  No.  2  of  Baltimore  city,  and  by 
force  of  the  said  statutes  of  the  said  stete  of 
Maryland,  all  the  estete  and  assete  of  any  kind 
belonging  to  said  defendant  corporation  be- 
came rested  In  said  receivers  from  the  time  of 
their  qualifying  as  such,  who  thereupon  be- 
came trustees  thereof  for  the  benefit  of  the 
creditors  of  said  corporation  defendant  and  Ito 
stockholders,  subject  te  the  direction  of  said 
court  by  which  they  had  beed  appointed. 
That  thereafter,  to  wit.  on  the  31st  day  of 
December,  A.  D.  1895,  and  before  the  bringing 
of  this  suit,  the  said  receivers  sold,  subject  to 
the  mtiflcatlon  of  the  said  circuit  court  No. 
2  of  Baltimore  city,  all  the  assets  of  every  kind 
and  description  then  in  the  right  or  In  thp 
possession  of  the  said  receivers  as  snch,  ex- 
di^Te  of  cash,  and  Inchiding  tiierdiif  all  Ulls 
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and  accounts  receivable,  chosea  in  action,  and 
credits  formerly  of  tbe  said  E.  F.  Kfrwan 
Manufacturing  Company,  of  Baltimore  dty, 
■aid  defendant  in  said  Maryland  salt,  onto  a 
certain  George  M.  D.  Tyler',  of  the  said  city 
of  Baltimore,  In  the  state  of  Maryland,  which 
Bald  sale  was  oo  tbe  15th  day  of  January,  A. 
D.  1896,  and  before  the  bringing  of  this  suit 
dnly  by  said  circuit  coart  No.  2  of  Baltimore 
dty  finally  ratified  and  conQrmed  by  an  order 
and  decree  In  said  Maryland  court  then  and 
there  made." 

To  these  pleas  the  plaintiff  demurred.  The 
causes  of  demurrer  to  the  first  and  second 
pkaa  remaining  undisposed  of  are  (1)  that  the 
plaintiff  was  competent  to  bring  and  maintain 
Its  suit  notwithstanding  the  statutes  of  the 
state  of  Maryland  In  said  plea  set  forth;  (2) 
that  the  said  suit  was  properly  brought  In  the 
name  of  the  plaintiff;  (3)  that  the  said  action 
was  rightfully  commenced  in  the  name  of  the 
plaintiff  notwithstanding  the  appointment  of 
receivers  as  alleged  In  said  plea;  (4)  that  the 
plaintiff  had  a  right  to  Iiave  and  maintain  the 
said  suit  notwithstanding  any  allegation  in 
said  plea  contained;  (5)  that  the  said  plea  Is 
In  other  respects  uncertain.  Informal,  and  In- 
sufficient. Tbe  causes  of  demurrer  to  the 
third  plea  remaining  undisposed  of  are  (1)  that 
the  said  actl6n  was  rightfully  brought  In  tbe 
plaintllTs  name  notwithstanding  the  assign- 
ment by  the  said  receivers  In  said  plea  men- 
tioned; <2)  that  tbe  said  plaintiff  had  the 
right  to  have  and  maintain  said  action  in  its 
own  name  notwithstanding  the  assignment  by 
the  receivers  In  said  plea  mentioned;  (8)  that 
the  said  plea  is  In  other  respects  nncertaln, 
informal,  and  Insufficient. 

It  does  not  appear  ttiat  the  corporation  plain- 
tiff has  been  determined  or  proven  to  be  in- 
•olvent,  or  adjudged  to  be  dissolved,  in  any 
suit  or  proceeding  in  Maryland  nnder  the  said 
provisions  of  chapter  263  of  the  Laws  of  1894, 
and  these  provisions  therefore  seem  to  tiave 
nt>  application  to  the  subject  now  under  con- 
sideration. The  pleas  do  not  fully  disclose 
the  character  of  the  said  suit  in  equity  by  the 
creditors  of  the  said  coiporatlon,  but  it  Is  to 
be  presumed  that  the  court  had  Jurisdiction  ot 
the  cause,  and  that  tbe  appointment  of  said 
receivers  was  valid  under  the  laws  of  Mary- 
land. The  powers  of  mcb  receivers  are  de- 
fined by  the  said  sections  269  and  274  of  arti- 
cle 23  of  the  Public  General  Laws  of  Mary- 
land of  1S88,  and  among  them  is  the  power  of 
receivers  appointed  before  or  after  the  dlsso- 
Intion  of  the  corporation  to  maintain  suits  ei- 
ther in  their  own  names  and  capacities  as  snch 
receivers,  or  In  the  name  of  the  corporation 
fbr  which  they  were  appointed.  Receivers  are 
the  servants  of  the  court  appointing  them, 
and  they  have  no  right  to  extraterritorial  pow- 
en.  Whether  a  receiver  will  be  permitted  to 
sne  in  a  foreign  court  Is  therefore  discretion- 
ary with  tbe  court  whose  aid  Is  invoked.  By 
comity,  receivers  are  now  generally  permitted 
to  maintain  suits  In  other  states  for  the  pro- 
tection ot  tbe  Interests  and  the  enforcement 
of  the  dalma  ot  the  corporations  for  which 


they  were  appointed,  provided  that  the  exer- 
cise of  such  privUege  is  not  contrary  to  the 
policy  of  such  states,  or  detrimental  to  the 
interests  of  their  dtlzena  or  to  the  Interests 
of  others  who  have  acquired  rights  there. 
Beach,  Bee.  Sfi  16-18,  682;  High,  Bee.  8  241; 
Hoyt  V.  Thompson,  5  N.  T.  320;  Bunt  v.  St 
John,  29  Barb.  585;  Hurd  v.  aty  of  Eliza- 
beth, 41  X.  J.  Law,  I;  Bagby  v.  Railroad  Co., 
86  Pa.  St  291;  Insurance  Co.  v.  Wright,  66 
Vt  520;  Bank  v.  McLeod,  38  Ohio  St.  1T4; 
Hunt  7.  Insurance  Co.,  55  Me.  290;  Metzner 
V.  Baur,  98  Ind.  426.  In  Stockbrldge  v.  Beclc- 
wlth,  6  Del.  Ch.  72,  33  AU,  620,  ChanceDor 
Saulsbury  refused  to  grant  to  the  receiver  of 
an  Insolvent  Maryland  corporation,  appointed 
by  a  court  of  tliat  state,  an  injunction  re- 
straining the  collection  of  Judgments  in  foreign 
attachment  proceedings  In  this  state  recovered 
against  a  resident  of  this  state  who  was  a 
debtor  and  garnishee  of  the  said  Maryland 
corporation.  The  chancellor  said:  "In  the 
case  before  me,  creditors  of  the  corporation 
represented  by  the  receiver  have  Intervened. 
Two  of  these  creditors  are  corporations  of 
this  state.  The  other  Is  resident  In  the  state 
of  New  York,  but  he  has  obtained  a  Judgment 
in  this  state  against  tbe  Insolvent  corporation 
of  Maryland,  and  a  Judgment  against  a  gar- 
nishee of  that  corporation,  and  Is  proceeding 
to  collect  the  latter  Judgment  There  Is  no 
principle  of  law  or  equity  that  forbids  his 
doing  so."  That  case  Is  to  be  regarded  as 
within  the  exception  above  stated,  and  not  as 
impairing  the  general  rule  of  comity.  In  tbe 
case  now  before  us  no  creditor  of  the  Mary- 
land corporation  has  intervened,  claiming  any 
of  its  assets,  nor  does  It  appear  that  there  Is 
any  policy  of  this  state  which  would  be  con- 
travened by  allowing  tbe  said  recelTers  to  lae 
here. 

It  is  not  necessary,  however,  that  we 
should  now  decide  whether  the  said  receiv- 
ers or  their  said  assignee  may  sue  here,  or 
In  what  form  snch  action  should  be  brought. 
The  proper  time  to  deal  with  these  questions 
win  be  when  the  receivers  or  their  assignee 
shall  sue  here,  or  apply  for  leave  to  do  so. 
The  only  question  raised  by  the  demurrers 
which  we  are  now  required  to  determine  is 
whether  this  action  Is  properly  brought 
The  evident  purpose  of  tbe  order  of  the 
Maryland  court  was  to  devest  the  said  cor- 
poration of  all  control  of  its  property  and 
effects  of  every  kind,  and  to  place  the  same 
in  the  possession  and  control  of  the  receiv- 
ers, with  power  to  collect  the  outstanding 
debts  due  or  owing  to  the  corporation,  sub- 
ject to  the  further  orders  of  the  court.  It  is 
evident  that  during  the  continuance  of  the 
said  receivership  tbe  said  corporation  could 
maintain  no  action  In  Maryland  for  the  re- 
covery of  Its  property  or  credits,  as  this 
would  be  Inconsistent  with  and  destructive 
of  the  powers  vested  In  the  receivers  by  the 
order  of  the  court  and  the  laws  of  the  state. 
The  powers  conferred  by  the  laws  of  one 
state  can  have  no  operation  In  another  state, 
except  by  comity,  and  therefore  a  -corpora- > 
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tlon  cannot  aa  of  right  ane  in  any  other  juris- 
diction than  that  from  wblch  it  dertTCtl  Its 
corporate  powers.  The  practice,  however, 
Is  now  universal  In  this  country  to  permit, 
by  comity,  corporations  of  one  state,  having 
the  right  to  sue  there,  to  sue  In  ^e  couriB 
df  another  state,  unless  the  exercise  of  that 
privilege  Is  repngnant  to  the  Interests  or 
policy  of  such  state.  Bank  v.  Earle,  13  Fet 
519.  But  when  by  the  laws  of  the  state  cre- 
ating the  corporation  It  has  been  deprived 
of  the  right  to  the  possession  or  control  of 
Its  assets,  and  the  rights  to  sue  In  the  courts 
of  such  state  for  the  recovery  of  any  of  Ita 
debts  or  rights  of  action,  It  would  be  unrea- 
sonable to  ask  the  courts  of  another  state, 
upon  gronnds  of  comity,  to  permit  such  cor- 
poration to  sue  there,  or  to  exercise  any  of 
the  powers  of  which  it  had  been  deprived  by 
the  law  of  the  state  of  Its  creation.  In  Hoyt 
T.  Thompson,  6  N.  T.  a40,— a  case  very  simi- 
lar to  this,— the  court  say:  "What  kind  of 
comity  can  that  be  called  which  allows  a 
foreli^  corporation  to  sue  here  in  violation 
of  the  law  of  the  state  In  which  It  was  cre- 
ated? A  corporation  not  allowed  to  sue  in 
its  own  state  certainly  cannot  be  allowed  by 
the  friendly  courtesy  of  another  to  bring  Its 
action  there.  The  comity  which  allows  a 
foreign  corporation  to  sue  in  ordinary  cases 
would  forbid  it  In  a  case  like  the  present" 
l^e  same  comity  which  requires  us  to  refuse 
to  allow  this  corporation  to  sue  here  for  the 
recovery  of  Its  assets  might  also  be  properly 
Invoked  by  the  receivers  against  the  corpora- 
tion and  Its  officers.  In  Bidlack  v.  Mason, 
26  N.  J.  Eq.  232,  the  chancellor  said:  "On 
principles  of  comity,  the  aid  of  this  court 
will  be  extended  to  a  receiver  of  a  foreign 
corporation  seeking  to  obtain  possession  of 
property  of  the  corporation  here,  as  against 
the  officers  of  the  company  who  may  be  en- 
deavoring by  fraud  or  subterfuge  to  withhold 
it."  The  order  of  the  Maryland  court  ap- 
pointing the  receivers  bound  not  only  the 
parties  to  the  suit,  but  all  residents  and  cor- 
porations of  that  state,  aud  comity  requires 
us  to  refuse  to  aid  them  in  any  attempt  to 
nullify  the  laws  of  their  own  state.  In  Bag- 
by  V.  Railroad  Co.,  80  Pa.  St.  201,  where  a 
receiver  of  a  corporation  had  h&en  appointed 
by  a  court  of  competent  Jurisdiction  In  an- 
other state.  It  was  held  that  creditors  residing 
In  that  state  were  bound  by  the  decree  ap- 
pointing said  receiver,  and  could  not  attach 
assets  of  the  corporation  in  Pennsylvania 
which  the  receiver  claimed.  The  court  said 
that  the  allowance  oi  such  attachment  would 
be  "to  infringe  the  comity  we  owe  to  the 
acts  of  their  [the  attaching  creditors']  own 
courts  within  their  Jurisdiction.  lostead  of 
comity,  this  would  be  unfriendliness,  for  they 
ask  us  to  aid  them  In  the  violation  of  their 
own  law."  In  Bacon  v.  Home,  123  Pa.  SL 
452,  16  AU.  794,  where  an  assignment  for  the 
benefit  of  creditors  had  been  made  In  another 
state,  in  accordance  with  the  laws  of  ttiat 
itate.  It  was  held  that  creditors  residing  In 


that  state  could  not  attach  the  assigned  vmp- 
erty  in  Pennsylvania.  The  court  say:  "The 
plalntifFs  come  into  this  state  to  obtain  as 
advantage  by  our  law  which  they  could  not 
obtain  in  their  own.  They  are  seeking  to 
nullify  the  law  of  their  own  state,  and  ask 
the  aid  of  our  court  to  do  so.  This  thev 
cannot  have.  If  for  no  other  reason.  It  is  tor- 
bidden  by  public  policy  and  the  comity  which 
exists  between  the  states."  Richardson  t. 
Forepaugh,  7  Gray,  546,  and  Gllman  v.  Ketch- 
am,  84  Wis.  60,  54  X.  W.  395,  are  to  the  same 
effect  The  objection  to  this  action  Is  not 
ttiat  It  Is  brought  la  the  name  of  the  corpora- 
tion, but  that  it  does  not  appear  to  have  been 
so  brought  by  the  authority  of  any  one  hav- 
ing the  right  so  to  use  the  name  of  the  cor- 
poration. Prima  facie,  this  action  was 
brought  by  the  said  corporatl(m  for  Ita  own 
benefit,  by  Its  officers  or  agents,  without  the 
authority  of  the  said  receivers  or  their  as- 
signee, and  In  disregard  of  the  action  of  the 
Maryland  court  and  the  Maryland  laws. 
While,  as  has  been  said,  it  does  not  appear 
that  the  corporation  has  been  dissolved.  It 
does  appear  that  by  the  operation  of  the  laws 
of  Maryland  It  has  been  stripped  of  the  power 
to  sue  in  the  courts  of  that  state.  To  allow 
It  to  sue  here  would  be  an  unwarranted  dis- 
regard of  the  laws  of  a  sister  atate.  Instead 
of  an  act  of  comity.  This  Is  not  the  case  of 
a  mere  equitable  assignment  not  required  to 
be  noticed  In  an  action  at  law.  It  Is,  so  far 
as  appears  by  the  record,  the  case  of  a  for- 
eign corporation  attempting  to  exercise  here 
functions  and  powers  of  which  It  has  be^ 
deprived  by  the  state  of  its  creation.  This 
we  cannot  allow.  The  demurrers  are  over- 
ruled. The  plalntHTs'  counsel  of  record  hav- 
ing requested  that  a  Judgment  of  reqrandeat 
ouster  be  rendered,  It  la  u  ordered. 


«3  N.  J.  L.  436) 

ROSS,  Collector,  v.  WALTON,  Collector. 

(Supreme  Court  of  New  Jersey.  Aufi.  11,  1S99.) 

TAXATION—COLLECTION— PAYMENT  OVER  TO 
COUNTY  COLLECTOR— DEFAULT— INTBRBST. 

1.  Under  the  laws  applicable  to  the  boron^ 
of  South  Gape  May,  the  collector  of  taxes  thwe* 
of  is  bound  to  pay  to  the  county  collector  of  the 
county  of  Cape  May,  ont  of  the  first  moneys 
collected  from  all  sources  of  general  taxation 
in  said  borough,  the  cotmty  taxes  apportioned 
against  said  borough. 

2.  It  is  no  excuse  for  nonpayment  If  tnffl- 
dent  amount  from  all  tbe  sources  of  the  gen* 
eral  taxation  has  beoi  collected  by  the  col- 
lector of  taxea  of  the  borough  to  make  such 
payment,  that  the  assessments  of  particular  in- 
dividuals have  been  reduced  by  the  local  board 
of  appeals  in  cases  of  taxation,  or  by  the  state 
board  of  taxation;  and  the  defideocr  so  made 
must  be  traroe  by  the  borough^  and  the  county 
taxes  remain  as  a  primary  ooligation  to  be 
char^ed  by  the  payment  to  the  coonty  col- 
lector of  all  taxes  as  collected. 

3.  Where  the  collector  of  taxes  of  any  towu- 
sliip,  city,  or  l»rough  has  made  default  In  the 
payment  of  such  taxes  as  he  has  collected  to 
the  county  collector,  he  will  be  chargeable  with 
interest  from  the  time  of  audi  telinqtiency,  as 
provided  by  the  statute. 

(Syllabus  by  the  Courts 
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Application  by  Bdmnnd  L.  Ross,  collector 
of  tlie  county  of  Cape  May,  for  a  writ  of 
maodamus  against  Henry  H.  Walton,  collect- 
or of  taxes  of  the  borongb  of  Soutb  Cape 
ISaj.   Peremptory  writ  granted. 

Aigned  November  term,  1806,  before  DB- 
PCB,  VAN  STOKBL,  and  LIPPINCOTT,  JJ. 

Howard  Carrow,  for  relator.  David  J. 
PaDcoast,  for  defendant 

LIPPINCOTT,  J.  The  facts  sbow  tbat  for 

tbe  year  18%  there  was  apportioned  and  lev- 
ied against  the  borovgb  of  South  Cape  May, 
In  the  cotm^  at  Cape  May,  the  sum  of  9481^ 
04  as  county  taxes,  and  for  the  year  1886  the 
sum  of  $4^64.  These  sums  are  shown  to 
have  been  apportioned  against-  that  borough 
for  county  taxes  for  these  years,  by  tbe  at>- 
stracts  of  the  board  of  county  assessors,  and 
the  ai^rtionment  duly  certified  to  the  assesfh 
Ing  authorities  of  the  borough.  These  appoi^ 
tionments  of  county  taxes  were  duly  assessed 
by  the  borough  assessor  on  tbe  real  and  per- 
sonal property  taxable  In  said  borough.  For 
the  years  1896  and  1896,  each,  tbe  defendant, 
the  collector  of  the  borough,  collected  about 
11.400  of  taxes,  exclusive  of  state  school  tax. 
Tbe  state  school  tax  due  tbe  state  was  paid 
to  the  county  collector,  and  the  school  tax 
due  from  the  stato  was,  through  the  county 
collector,  paid  to  the  borough;  but  the  bor- 
ough collector  has  paid  for  these  years  no 
part  of  the  county  tax  so  apportioned  to  the 
borough,  to  be  assessed  and  paid  for  these 
years  to  the  relator,  the  county  collector,  and 
this  proceeding  is  for  a  peremptory  manda- 
mus to  compel  such  payment  These  facts 
fully  appear  fn  tbe  evidence  taken  on  this 
rule,  and  are  undisputed.  No  evidence  was 
taken  by  the  defendant.  It  does  not  appear 
that  the  apportionments  of  county  taxes  were 
Incorrect  or  unlawful  in  any  sense.  The  bor^ 
ough  has  never  contested  tiiem,  and  tliere  Is 
no  dispute  but  that  the  amounts  are  payable 
to  the  county  collector.  The  only  excuse  lor 
the  nonpayment  to  the  county  collector  by  the 
borough  collector  Is  that  Id  1897,  upon  some 
sort  of  an  appeal  to  the  state  board  of  taxa- 
tion. It  reduced  the  assessment  made  by  the 
borough  assessor  upon  certain  properties  In 
tbe  borough,  It  Is  said,  to  the  amount  of 
about  $50,000.  There  is  a  general  statement 
to  this  effect  made  by  the  township  collector 
In  his  evidence,  but  no  details  wliatever  of 
such  reduction  was  given;  and  as  a  fact  It 
must  be  true  that,  even  if  this  reduction  was 
made,  a  very  large  part  of  these  county  (axes 
have  been  collected  by  the  borough  collector, 
and  by  him  unaccounted  for  and  unpaid  to 
the  county  collector.  To  compel  the  payment 
of  these  taxes  there  can  be  no  dispute  that 
a  mandamus  would  issue  in  any  event,  but 
to  tbe  demand  of  the  relator  as  county  collect- 
or the  defendant  as  borough  collector,  gives 
no  data  whatever  sbowing  bow  much  of  these 
county  taxes  were  actually  collected.  There 
appears  to  have  been  an  almost  absolute  In- 


difference ot  the  borough  authorities  to  the 
demand  tot  the  payment  of  the  count>'  taxes. 
But  If  It  be  conceded  tiiat  a  reduction  of  pa> 
ticular  assessments  on  particular  properties 
was  made  to  the  amount  named.  It  furnishes 
no  reason  why  the  county  taxes  should  not 
be  paid.  It  Is  undisputed  that  of  the  taxes 
assessed. In  that  borough  for  these  years,  for 
local  and  county  purposes,  there  haa  been  col- 
lected by  the  borough  collector  more  than 
three  times  enough  to  make  payment  of  the 
county  taxes.  This,  Is  conceded  In  the  evi- 
dence oi  the  borough  collector. 

The  statute  of  this  state  ^  Qen.  St  p.  3286, 
1 24)  provides  "that  It  shall  be  the  duty  of  the 
cfdlectora  of  the  townships,  cities  w  mrds  In 
this  state,  out  of  the  first  moneys  which  shall 
be  collected  by  them,  to  pay  to  tbe  county  col- 
lector of  the  county  In  which  they  hcdd  their 
offices,  tlie  state  and  county  taxes  required  to 
be  assessed  by  the  several  townships,  cities 
and  wards,  at  the  time  required  by  law  to 
pay  tbe  same."  Under  the  borough  laws  thtf 
collectors  of  taxes  for  boroughs  have  Imposed 
upon  them  the  same  duties  In  relation  to  the 
o^lectlon  of  taxes,  and  the  payment  to  the 
county  collector  of  state  and  county  taxes,  as 
are  Imposed  iQ>on  collectors  In  townships  and 
clOes.  1  Gen.  St.  p.  191,  S  67;  Id.  p.  196,  H 
104-107.  All  the  statutes,  either  general  or 
special,  for  the  creation  and  government  of 
boroughs,  contain  cdmilar  provisions,  wherever 
the  borough  is  clothed  with  taxing  powers  and 
duties  Independent  of  the  township  of  which 
the  borough  was  formerly  a  part  No  statute 
to  the  contrary  has  been  dted  by  counsel  in  the 
cause.  It  will  be  seen  that  It  haa  become  a  part 
of  the  statutory  policy  of  this' state  that  out  of 
tbe  first  moneys  arising  from  general  taxa- 
tion tbe  state  and  county  taxes  should  be 
paid,  llie  public  reasons  for  this  policy  are 
entirely  obvious,  and  without  Ite  existence  it 
might  be  found  in  many  instances  difficult  to 
successfully  conduct  the  state  and  county  gov- 
ernments. They  are,  as  at  present  constitut- 
ed, possessed  of  no  machinery,  save  through 
the  officers  of  the  different  municipalities,  for 
levying  and  collecting  taxes.  The  appropria- 
tions for  county  taxes  are  made  by  tbe  boards 
of  chosen  freeholders,  and  the  apportionment 
among  the  various  municipalities  In  the  coun- 
ty, and  the  duties  of  assessing,  collecting,  and 
payment  over  to  the  county  collector,  are  Im- 
pMed  upon  the  municipalities,  according  to 
the  statute.  No  excuse  for  failure  to  perform 
the  duty  imposed  by  stetute  can  avail.  If  the 
local  ccdlector  has  received  from  the  general 
taxation  In  the  municipality  stifficlent  to  pay 
such  county  taxes.  They  must  be  paid  as 
fast  as  collected,  as  the  law  appn^riates  all 
the  moneys  collected  until  they  are  all  paid, 
and  until  the  primary  obligation  to  the  coun- 
ty Is  discharged,  and  no  duty  whatever  rests 
upon  the  collector  of  taxes  to  otherwise  dis- 
burse these  moneys  to  the  treasurer  of  the 
borough  upon  the  order  of  tbe  council  there- 
of. Dugan  T.  Jersey  City,  60  N.  J.  Law, 
12  AtL  774;  Flerson  v.  Douglass,  SB  N.  J. 
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Law,  366;  Mayor,  etc .  of  Bayoime  r.  Kings- 
land,  41  N.  J.  Law,  3U8. 

The  fact  that  some  of  the  particular  assesa- 
meiits  have  been  reduced  by  either  the  mu- 
nicipal board  of  appeals  or  the  state  board 
of  taxation  cannot  avail  aa  an  excuse  for  non- 
payment, In  whole  or  In  part,  to  the  county  col- 
lector. It  will  be  perceived  that  the  etate 
policy  embodied  In  the  statute  Is  to  gire  the 
first  fruits  of  taxation  to  the  state  and  coun- 
ty, in  derogation  of  the  claims  of  the  town- 
ships and  cities.  This  adjustment  was  neces- 
sary In  order  to  exempt  the  state  and  coun- 
ties from  bearing  any  part  of  the  loss  annual- 
ly sustained  from  the  deficit  occurring  In  the 
collection  of  the  taxes.  The  sum  collected  In- 
variably falling  below  the  sum  assessed,  such 
deficiency  was  to  be  the  loss  of  the  local  mu- 
nicipalities. Mayor,  etc.,  of  Bayonne  v. 
KlngBland  (Err.  &  App.)  41  N.  J.  Law,  36S. 
This  policy  is  further  Illustrated  by  section 
23  of  the  act  concerning  taxes  (3  Gen.  St.  p. 
32S5).  An  illegality  of  appropriation  made  by 
the  board  of  chosen  freeholders,  to  be  raised 
on  county  tax,  will  not  arall  In  defeuse  of 
payment  of  the  apportionment  to  the  county 
collector;  nor  if  tlie  collection  of  taxes  had 
been  squandered,  wasted,  or  misapplied. 
3tiU  the  liability  existed  to  mabe  good  the  de- 
ficiency to  the  county.  Shields  v.  City  of 
Paterson,  55  N.  J.  Law,  495.  27  AU.  803; 
Vighte  V.  Bernards  Tp.,  42  N.  J.  Law,  338. 
See,  also.  State  t.  Husted,  19  N.  J.  Law  J. 
>80;  Qabler  v.  Elizabeth,  42  N.  J.  Law,  83; 
Board  v.  Brewster.  42  N.  J.  Law,  130. 

It  Is  clear  that  the  amount  of  coud^  taxes 
named  for  the  years  stated  was  collected  by 
the  borough  collector  at  and  before  the  time 
when  they  were  payable  to  the  county  col- 
lector, and  are  still  due  from  the  borough  col- 
lector and  unpaid;  and  the  county  collector 
Is  therefore  entitled  *.o  Interest  on  these 
amounts  from  the  time  they  were  payable  to 
the  county  collector,  under  the  statute.  That 
Is  the  time  when  the  defendant  ought  to 
have  paid  them,  as  collected.  When  he  had 
^he  money  In  band,  and  he  without  legal  ex- 
cuse delayed  payment  he  Is  chargeable  with 
Interest.  Sheridan  v.  Van  Winkle,  43  N.  J. 
Law,  125;  Sheridan  v.  Stevenson,  44  N.  J. 
Law.  371.  The  legal  right  in  this  matter  Is 
clear,  and  therefore  a  peremptory  writ  of 
(uandamus  to  the  defendant,  compelling  the 
iiayment  of  these  taxes,  Is  awarded,  with 
costs. 

(•  N.  H.  4X7) 

DAVIS  V.  OSGOOD. 
(Supreme  Conrt  of  New  Hampsbir&  Carroll. 

March  17,  1899.) 

■ALBS-CONDITIONAL  SALB-RBCORDINQ  CON- 
TRACT—WHAT LAW  GOVERNS. 

1.  Under  Rev.  Sl  Me.  c.  111.  S  5,  reqoirins 
contracts  for  the  conditional  sale  of  chattels  to 
be  recorded  tike  chattel  mortgages,  and  chapter 
'K,  S  li  providing  that  when  the  mortgagors 
reside  without  the  state  the  mortgage  shall  be 
recorded  "where  the  property  is  when  the  mort- 
«g«  Is  madak"  an  agte^ent  made  in  Maine  for 


the  conditional  sale  of  diattela  ddiver^d  within 
that  state  to  a  vendee  residing  In  New  Hamp- 
shire is  void,  as  to  third  parties,  nnleis  record- 
ed in  the  town  where  the  property  was  when 
the  agreement  was  made,  although  it  la  recorded 
in  the  town  where  the  vendee  resides,  as  re- 
quired by  the  laws  of  his  state. 

2.  Statutory  regulations  of  a  state  respecting 
the  recording  of  contracts  for  conditionul  sales 
apply  only  to  contracts  made  within  such  state. 

Action  by  H.enry  B.  Davis  against  F.  B. 

Osgood.  Judgment  for  defendant 

Trover.  Facts  found  by  the  court:  The 
plalntifT,  at  Eaisworth,  Me.,  sold  and  delivered 
to  one  Kl(Hter,  of  Conway,  three  carriages,  and 
in  part  payment  therefor  received  from  him 
time  notes,  in  whltiii  it  was  agreed  that  the 
carriages  were  to  remain  the  plaintUTs  loop- 
erty  unHl  the  notes  and  interest  thereon  were 
paid.  The  notes  and  the  agreemmt  were  re- 
corded In  Conway,  but  were  not  recorded  In 
Ellsworth.  Bnbseqoratly,  Rleker  mortgaged 
the  carriages  to  the  defendant,  who  sold  them 
under  tiie  mortgage.  Tlie  notes  have  not  be&a 
paid.  It  Is  provided  by  the  laws  of  Maine  as 
follows:  "No  agreement  that  personal  pnjf- 
erty  bargained  and  delivered  to  another,  for 
which  a  note  Is  given,  shall  remain  Qie  pn^ 
erty  of  the  payee  until  tiie  note  is  paid.  Is 
valid  unless  It  Is  made  and  signed  as  a  part 
of  the  note  •  •  •  and  unless  It  is  record- 
ed like  mortgages  of  personal  property."  Rev. 
St  Me.  c.  Ill,  i  5.  "No  mortgage  of  personal 
property  Is  valid  against  any  other  person 
than  the  parties  thereto,  imless  possession  of 
such  property  is  delivered  to  and  retained 
the  mortgagee,  or  tiie  mor^ge  Is  recorded  1^ 
the  derfc  of  the  dty,  town,  or  plantation  or- 
ganized for  any  purpose,  in  which  the  mort- 
gagor resides.  When  an  the  mortgagws  re- 
side without  the  state,  the  mortgage  shall  be 
recorded  In  said  city,  town,  or  plantation 
where  the  property  la  when  the  mortgage  la 
made."  Id.  c.  91,  «  1. 

James  A.  Edgeriy,  for  plalntiflL  Frank 
Weeks,  for  defendant. 

PIKE,  J.  The  contract  between  the  plain- 
tiff and  RIcker  was  a  conditional  sale  of  chftt- 
tels  Id  Maine,  and  Its  validity  Is  to  be  tested 
by  the  laws  of  that  state.  Madilne  Worka  v. 
Lang,  67  N.  H.  848,  363,  81  Atl.  20,  and 
cases  there  dted.  Since  the  conditional  ven- 
dee resides  In  New  Hampshire,  the  sale,  to  be 
valid  against  "any  other  person  than  the  par- 
ties thereto,"  required  tiiat  the  notes  and 
agreement  be  recorded  In  Ellsworth,  where 
the  proper^  was  when  tiie  notes  and  agree- 
ment were  executed.  The  neglect  to  have 
them  80  recorded  was  fatal  to  the  plolntUTs 
claim.  The  proTlslons  of  onr  statnts  respects 
Ing  the  reewds  of  sudi  sales  (Pnb.  St  c.  140, 
i  24)  apply  only  to  soles  that  are  mode  wlthtai 
the  state.  They  have  no  extraterritorial  force. 
Machine  Works  v.  I^ttg,  sopia;  OoAet  Oo.  y. 
Gunnison  (N.  H.)  Dec..  1897.i  Jodgmeot  for 
the  defendant 

BLODGBTT,  &      did  not  sit  The  otbwB 

concurred. 

■  Opinloa  not  rat  raeaivsd  fbr  pabUoattoa. 


Digitized  by  Google 


COMMONWEALTH  t.  CBESSINGEB. 


433 


(1»  Pa.  St.  sa6) 

GOMMONWEiJ/TH  t.  CBBSSINGEB. 

(Sapieme  Court  of  PennsrlTanl**   Oct  80, 

1889.) 

JURY— WAIVBR  0P>  OBJECTIONS— TALBSHSN— 
CONFESSIONS— INSANITY— BVIDBNCB 
— EXPERTS-^  URY. 

1.  Motion  to  qnash  the  Tuire  and  the  array 
of  jnron  for  irreeularities.  connoting  ot  mis- 
takes in  the  initials,  the  Christian  names,  and 
the  spelling  of  eumames  of  jurors,  ia  too  late, 
being  made  nfter  arrai^ment  and  plea  of  not 
giiiit7:  Act  March  31.  1800  <P.  L.  43)  S  53, 
declaring  the  pleading  of  the  general  issue  "a 
■waiver  of  all  errors  and  defects  in  or  relative 
or  appertaining  to  the  said  precept  renlre,  draw- 
ing. Bummoaing  and  returning  of  jurora." 

2.  Talesmen  may  be  sammoned  from  either 
the  h^Btanders  or  the  body  of  the  coanty,  or 
both. 

3.  Confession,  though  obtained  by  a  tridc,  a 
knife  being  produced,  and  .defendant  led  to  be- 
liere  it  was  ois.  whereupon  he  stated  where  he 
had  hidden  his,  and  told  the  story  of  the  murder, 
is  admissible;  there  hnng  nothing  to  indicate 
that,  through  fear  or  hope,  a  false  confession 
was  made. 

4.  Nonexperts  who  have  testified  to  their  ac- 

Suaintance  with,  and  opportunities  of  observa- 
on  of,  defendant,  may  testify  whether,  from 
such  acquaintance,  the^  have  obserred  any  in- 
dications of  unsound  mind. 

5.  A  physician  may  testi^  as  a  nonexpert, 
from  hU  aoquaintance  with  defendant,  as  to  bis 
sanity. 

6.  There  Is  no  necessity  for  instructing  on  the 
Talue  of  expert  testimony  as  to  Insanitj  of  de- 
fendant, the  only  experts  called  declining  to 
say  that  he  was  Insane  or  Irresponsible,  but 
merely  saying  that  be  was  a  degenerate,  a  moral 
pervert,  dull  mentally,  and  weak  morally. 

7.  A  new  trial,  on  the  ground  of  separatioQ 
of  the  jury,  is  properly  denied,  though,  at  the 
time  the  jury  passed  out  of  the  room,  the  sheritF, 
with  some  prisoners  and  other  persons,  passed 
out  by  the  same  door,  and  for  a  few  minutes  all 
were  somewhat  Intermingled;  the  court  finding 
that  noting  was  then  said  to  or  by  any  of  the 
Jurors. 

Appeal  from  court  of  oyer  and  terminer, 
Northumberland  county. 

Edward  Cresslnger  tvqb  convicted  of  mnr- 
der,  and  appeals.  Affirmed. 

Charles  M.  Clement  and  William  H.  M. 
Oram,  for  appellant.  D.  W.  Shipman,  01st. 
Atty.,  and  P.  A.  Mahon,  for  the  Common- 
wealth. 

MrrCHBLL,  J.  The  assignments  of  error 
to  the  refusal  of  the  court  to  qunsh  the  ventre 
and  the  array  of  jurora  are  without  substan- 
tial bearing  on  the  only  Issue  in  the  case,  the 
guilt  or  Inuocence  of  the  priaouer.  They  are 
purely  technical,  and  technically  the  motions 
were  too  late.  The  Irregularities  on  which 
the  motions  were  based  consisted  In  mistakes 
in  the  Initials,  the  Christian  names,  and  the 
spelling  of  the  surnames  of  5  Jurors  In  the 
panel  of  60.  The  Identity  of  the  persons 
whose  names  were  put  la  the  wheel  with  those 
who  were  drawn  and  summoned  was  not 
disputed.  EJven  under  these  circumstances, 
however,  the  court  guarded  the  prisoner  from 
any  possible  disadvantage  by  sustaining  his 
challenges  for  cause,  based  on  the  misnomers. 
In  every  Instance  but  one.  In  that  one  the 
Jnror  was  summoned  and  retamed  aa  Toria 
44A.-28 


Metzgar,  but  testlfled  on  his  Toir  dire  that 
his  right  name  was  Verlus,  but  that  he  wae 
called  Voris  "by  some  people,— not  all  of 
them."  This  comes  so  clearly  under  the  rule 
of  Idem  Bonans  that  It  does  not  admit  of  dis- 
cussion. These  matterf  are  t-ferred  to  only 
to  show  that  the  court  waa  more  than  careful 
to  see  Lhat  the  prlaoner  should  not  suffer  anj 
practical  disadvantage  from  the  application 
of  technical  rules  as  to  the  time  of  the  mo- 
tions. As  already  said,  they  were  too  late. 
The  ptea  of  not  guilty  Is  within  Act  March  81, 
l«GO  (P.  L.  443)  S  53,  which  makes  pleading 
the  general  Issue  "a  waiver  of  all  errors  and 
defects  in  or  relhtlve  or  appertait^ng  to  the 
said  precept,  venire,  drawing,  summoning  and 
returning  of  Jurors,"  as  well  as  within  Act 
Feb.  21,  1814  (6  Smith's  Laws.  p.  Ill),  of 
which  this  section  of  the  act  of  1S60  Is  a  sub- 
stantial re-enactment.  Com.  v.  Freeman,  160 
Pa.  St.  332,  31  Atl.  115. 

The  objections  to  the  special  venire  are 
equally  untenable.  The  regular  panel  having 
been  exhausted  without  obtaining  a  Jury,  a 
special  venire  wae  ordered,  and  drawn  In  ac- 
cordance with  law.  "There  is  no  ground  to 
support  a  distinction  •  •  that  under 
an  order  of  talesmen  the  venire  must  Issue 
generally,  and  not  specially,  to  summon  the 
bystanders  only,  or  specially  to  summon  the 
bystanders  only,  or  specially  for  persons  from 
the  body  of  the  county  only.  Under  the  crim- 
inal procedure  act,  the  sheriff  may  summon 
the  talesman  from  either  or  both.  The  ex- 
pression 'tales  de  clrcumstantlbus*  waa  evi- 
dently intended  to  Include  both."  Brown  r. 
Com.,  76  Pa.  St  319,  337. 

The  evidence  of  the  confession  made  to 
Grim  waa  properly  admitted.  The  fact  that 
It  was  obtained  by  a  trick  Is  no  objection  to  its 
competency,  unless  the  circumstances  arc  such 
as  to  surest  an  Inference  that,  through  fear 
or  hope,  a  false  confession  may  be  made. 
There  were  no  such  circumstances  In  the  pres- 
ent case,  nor  anything  which  required  the 
Judge  to  dwell  particularly  upon  them  In  hla 
charge.  A  knife  was  produced,  and  the  pris- 
oner led  to  believe  that  it  was  hla.  Under 
this  supposition,  he  told  where  he  had  hidden 
his,  and  then  told  the  story  of  the  murder. 
The  object  of  evidence  Is  to  get  at  the  truth, 
and  a  trick  which  has  no  tendency  to  produce 
a  confession,  except  one  In  accordance  with 
the  truth,  is  always  admissible.  Society  and 
the  criminal  are  at  war,  and  capture  by  sur- 
prise, or  ambush,  or  masked  battery,  Is  as 
permissible  In  one  case  as  In  the  other.  Com. 
V.  Goodwin,  186  Pa.  St  218,  40  Atl.  412;  Mc- 
Olaln  V.  Com.,  110  Pa.  !3t  263.  269.  1  Atl.  45. 

The  assignments  on  the  subject  of  Insanity 
may  be  grouped  under  three  heads:  First, 
the  admission  of  the  testimony  of  witnesses 
not  experts.  These  testified  to  their  acquaint- 
ance and  opportunities  of  observation  of  the 
prisoner,  and  were  then  asked  whether,  from 
such  acquaintance,  they  had  observed  any 
Indications  of  unsound  mind.  It  Is  eufficient 
to  refer  to  Ccnn.  t.  Whnback,  180  Pa.  8t  188, 
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42  Atl.  542,  on  this  dass'of  testimony.  Sec- 
ondly, one  of  the  witnesses  so  testifying  was 
a  physician,  and  it  Is  objected  tbat  the  Jury 
would  be  Impressed  with  that  fact  In  weigh- 
ing his  testimony.  It  would  be  qoJte  proper 
tiiat  they  should  be.  He  was  not  called  as  an 
expert,  nor  did  he  testl^  as  such,  but  aa  a 
neighbor,  who  had  employed  and  observed 
the  prisoner.  He  was  competent,  and  admit- 
ted on  the  same  ground  as  the  othw  class 
already  considered,  and  his  education  and 
practice  as  a  pbysldui  merely  made  It  prob- 
able Qiat  his  opinion  was  more  valuable  than 
that  of  ordinary  obserrera.  .Thirdly,  it  la  ob- 
jected that  the  judge  did  not  Instruct  the  jury 
fully  on  the  value  of  the  expert  testimony 
as  to  the  Insanity  of  the  prlsonw.  There 
was  nothing  In  the  testimony  ^t  called  up- 
on blm  to  do  80.  Only  two  experts  were  pat 
on  the  stand,  and,  while  their  testimony  reads 
like  a  lecture  on  moral  philosophy,  It  Is  whol* 
ly  destitute  of  value  in  a  court  of  justice. 
They  agreed  In  calling  the  prisoner  a  ''de- 
generate," and  a  "sexual  pervert"  though  the 
whole  evidence  In  the  case  showed  that  sex- 
ual Impulse  bad  nothing  to  do  with  thie  kill- 
ing, and  sexual  perversion  was  In  no  way 
relevant  to  the  question  at  issue.  Dr.  Oear- 
hart  testified  that  the  prisoner  was  '^uU  men- 
tally** and  "weak  morally,"  "would  be  easily 
controlled  by  hla  emotions.  Instead  of  by  bia 
sense  of  right  and  wrong";  *"has  a  very  low 
appreciation  of  the  value  of  human  life,  and 
the  seriousness  of  taking  human  life'*;  "was 
not  capable  of  careful  reflection  and  due  con- 
rideratlon.  and  forming  a  ddlberate  Intent  to 
do  an  act  killing  tills  girl."  This  was  as  far 
aa  he  would  go.  and  he  expUdl^  dedlned  to 
say  the  prisoner  was  Insane  or  Irrespondble. 
Except  the  dull  mentality,  there  probably 
never  was  a  sane  murderer  of  whom  all  this 
testimony  might  not.  be  truthfully  predicated. 
The  other  expert,  Dr.  Mayberry,  tesUfled  to 
much  the  same  elVect;  that  tbe  prisons 
'teemed  to  know  it  was  wrong  to  kill,  but, 
In  asking  him  why  It  was,  bis  answer  was 
because  he  would  be  punished  If  he  did";  he 
was  "a.  moral  pervert,"  etc.;  but,  brought 
squarely  to  the  question.  "Do  you  regard  him 
as  being  Insane?**  answered,  "No,  sir;  I  do 
not"  This  testimony,  taken  In  Its  broadest 
sense,  fell  far  short  of  tbe  standard  required. 
There  was  no  otber  on  that  side,  and  tbe 
judge  would  have  been  warranted  In  giving 
the  jury  a  binding  direction  that  tbere  was 
no  evidence  on  which  tiiey  could  find  a  ver- 
fflct  of  not  gtrilty  by  reason  of  insanity. 

The  alleged  separation  of  the  jury  was  on« 
of  those  Incidents  that  are  always  guarded 
against  but  cannot  always  be  prevented.  At 
Oie  dismissal  of  the  court  the  Jury,  In  charge 
of  two  tipstaves,  one  In  front  and  (Aie  In  rear, 
passed  out  of  tbe  room  by  the  some  door, 
and  at  the  same  time,  as  tiie  aherUf,  with 
some  prlswers.  and  perhaps  sune  other  per* 
sons,  spectators  or  members  of  the  bar,  and 
for  a  few  moments  all  of  them  were  some- 
what  Intermingled   while  descending  tbe 


stairs.  The  court  on  tbe  motion  for  a  new 
trial,  carefully  Investigated  the  facts,  and 
found  aflEtrmatlvely  that  nothing  waa  said  to 
or  by  any  of  tbe  Jnrora  during  the  occurrence. 
The  assignment  of  It  here  «b  aror  la  without 
merit 

Hie  assignments  to  the  charge  uptm  the 
subject  (tf  premeditation,  and  tbe  refusal  of 
tiie  court  to  direct  ttie  jury  tbat  they  eonM 
not  find  a  verdict  In  Uie  first  degree,  do  not 
require  dlacusaton.  JudgmoLt  affirmed,  and 
reoxd  remitted  for  purpose  ot  ezecation  ac- 
cording to  law. 

(193  Pa.  BL  Hf) 
In  re  STSWART'S  BSTATEL 
Appeal  of  GHBISTIAN. 

(Supreme  Oonrt  ct  PeDtuylvanla.   Oct  80, 

1899.)- 

PARTNEIRSHIP^PRIORITT  OF  PARTNERSHIP 
CREDITORS. 
Partnership  creditors  are  entitled  to  priority 
la  the  distribution  of  partnenh^  funds  over  a 
creditor  of  an  Indivldnal  partner. 

Appeal  from  court  of  common  ^eaa,  Beaver 

county. 

Proceeding  in  the  matter  of  the  voluntary 
assignment  of  Charles  E.  Stewart  ft  Co.  for 
benefit  of  creditors.  From  a  decree  confirm- 
ing the  auditor's  report  distributing  the  pro- 
ceeds In  the  hands  of  the  assignee,  WtUlam 
R.  Christian  appeals.  Affirmed. 

The  audits  held  that  there  had  been  a  part- 
nership, and  the  claims  of  William  R.  Chris- 
tian, being  against  Obarles  E.  Stewart  Sr., 
Individually,  were  not  entitied  to  share  In  tbe 
distribution. 

James  B.  Sterrett  and  Obarles  H.  Stone, 
for  aj^ellant  A.  S.  ft  W.  S.  Moore,  D.  A. 
Nelson.  Buchanan  ft  McConnel,  3.  B.  Mc- 
Olnre,  W;  M.  Potter»  and  J.  0.  Martin,  tor  ap- 
peUees. 

FELL,  J.  The  right  of  priority  given  to 
partnership  creditors  over  others  Is  founded 
on  the  equity  of  the  partners,  as  betrreen 
themselves,  to  have  the  partnership  asseto 
appropriated  to  tlie  ^bta  of  the  firm  befwe 
any  part  thereof  is  applied  to  tbe  use  of  tbe 
partners  Individually  or  of  those  claiming  un- 
der than.  It  fs  a  right  which  belongs  pri- 
marily to  tbe  partners,  and  grows  out  of  the 
partnership  agreement  It  was'therefora  tra- 
Important,  In  tbe  contest  before  the  auditor, 
whether  persons  not  members  of  tbe  firm  had 
made  themselves  liable  as  partners  by  hold- 
ing themsdves  out  as  such.  Hie  partnership 
creditors  were  entitled  to  priority  in  the  dla- 
tribution.  If  In  fact  the  property  sold  by  the 
assignee  was  partnership  property.  York 
County  Bank's  Appeal.  32  Pa.  St  446;  Scnll*a 
Appeal,  lis  Pa.  St  141,  7  AtL  fiSS;  Blzler  v. 
Eresge^  160  Fa.  St  406,  32  AtL  414;  Hlmmel- 
relch  V.  Shaffer,  182  Pa.  St  201,  87  Aa  1007. 
The  questim,  tiien,  was  purely  one  of  fact, 
and  the  finding  of  the  auditor  tbat  there  was 
a  partnership,  which  waa  sustained  by  tihe 
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L-ourt,  should  stand,  unless  It  appears  that  It 
Is  manifestly  wrong.  This  does  not  appear, 
but,  on  the  contrary,  we  are  satisfied,  by  & 
careful  examination  of  the  testimony,  that  It 
Is  correct,  as  Is  also  bis  finding  that  the  ap- 
pellant did  not  loan  any  money  on  the  cred- 
it or  for  the  use  of  the  partnership.  The  or* 
der  of  dlstributloa  Is  affirmed,  at  the  costs  of 
the  appellant 


(US  Pk.  St  IB»)  - 

McCAFFBBTT  T.  PBNNBTLYANIA  B.  00. 

(Sn^eim  Ooort  oC  PransylTania.   Oct  80, 
1899.) 

RAXUtOAD  ACCIDENT  —  NBQUOENCB—BVl- 
DBHGB— ACTIONS  FOR  INJURY  AND 
DBATH— SURVIVORSHIP. 

1.  Aa  accident  to  a  train  btinf  caused  a 
broken  rail,  which  had  been  in  use  16  years  as 
the  outside  rail  on  n  sharp  carve,  and  had  been 
worn  so  that  its  weight  was  reduced  from  00  to 
5S  pounds  per  yard,  and  it  baTiog  been  broken 
some  montas  before,  and  repaired  by  use  of 
sidices  or  side  bars,  and  being  greatly  weakened 
by  the  wear  and  fracture,  there  is  evidence  for 
the  jury  of  the  company's  negligence. 

2.  Injury  to  a  passenger  caused  by  defect  In 
the  roadway  nukes  a  prima  facie  presnmptiwk 
of  he^Igence,  which  will  carry  the  case  to  the 
jury. 

8.  PlalntlfPs  intestate  having  died  a  year  after 
his  injury,  the  immediate  cause  thereof  being 
an  abscess  on  the  liver,  and  he  having  a  month 
before  his  death  had  a  severe  attack  of  grippe, 
pUfaitiff  must  show  with  reasonable  certainty 
tiiat  the  abscess  was  eaoaed  b^  the  injury. 

4.  An  action  tor  personal  injuries  having  been 
commenced  by  the  injured  person,  and  after  his 
death  carried  on  by  his  mother,  as  his  adminis- 
tratrix, under  Act  April  15.  18&1,  f  18,  giving  to 
a  oommoa-law  action  the  quality  of  surriTorship, 
damages  cannot  be  recovered  therein  for  his 
death  under  a  section  creatine  a  new  right  of 
action,  limited  to  cases  where  death  is  caused  by 
violoice  or  negligence,  and  no  anit  has  been 
hrooght  tqr  the  injured  person  in  his  lifetime, 
which  right  Act  April  26,  1355,  provides  may  be 
exercised  by  the  hnaband,  widow,  chiidren,  or 
parents  of  deceased. 

6.  Action  for  pnsonal  Injuries  commenced  by 
the  injured,  person,  though  aswgned  by  him.  is 
properly  continued  by  bis  adtninistrator,  the  per- 
son dedgnated  by  Act  April  15.  1851.  f  18. 

Appeal  from  court  of  common  pleas,  But- 
ler connt7' 

Action  by  Elizabeth  UcCafferty,  adminis- 
tratrix of  0.  F.  McCafferty,  deceased,  against 
Uie  FennsylTanla  Railroad  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Be- 
versed. 

John  M.  Thompson  and  W.  C.  Thompson, 
for  appellant  James  M.  Galbreatb.  James 
B.  HcJunkin,  and  T.  C.  Campbell,  for  appel- 
lee. 

PELL,  J.  On  the  question  of  the  defend- 
ant's negligence  the  case  was  clearly  for  the 
Jury.  The  accident  was  caused  by  a  broken 
rail.  This  rail  had  been  in  use  for  16  years 
as  the  outside  rail  on  a  sharp  curre,  and  had 
been  worn  by  the  flanges  of  the  car  wheels 
so  that  Its  weight  had  been  reduced  from 
00  to  55  pounds  per  yard.  It  bad  been 
broken  some  months  before  the  accident,  and 


had  been  repaired  by  the  use  of  splices  or 
side  bars,  and  admittedly  It  was  greatly 
weakened  by  both  the  wear  and  the  fracture. 
In  the  face  of  this  testimony.  It  Is  idle  to 
say  that  the  case  could  have  been  with- 
drawn. Moreover,  as  the  injury  was  to  a 
jnssenger  riding  In  the  defendant's  car,  and 
was  caused  by  a  defect  in  the  roadway, 
tbere  was  prima  facie  a  presumption  of  neg- 
ligence, which  carried  the  case  to  the  Jury. 
This  presumption,  having  once  arisen,  re- 
mained until  overcome  by  countervailing 
proof.  Whether  it  was  so  overcome  was  a 
question  of  fact  for  the  Jury.  It  had  the 
same  effect  in  shifting  the  burden  of  proof 
that  afiSrmatlve  evidence  of  negligence  would 
have  had.  Railroad  Co.  v.  Miller,  87  Pa.  St 
396;  Railroad  Co.  v.  Weiss,  Id.  447;  Spear 
V.  Railroad  Co.,  119  Pa.  St  61,  12  Ati.  824. 
In  Railroad  Co.  t.  Weiss,  supra.  It  was  said: 
"Hie  presumption  of  fact  in  law  which  car- 
ries a  case  to  the  jury  necessarily  leaves 
them  In  possession  of  the  case,  and.  although 
the  evidence  to  rebut  the  presumption  may 
be  very  strong,  yet  it  Is  a  matter  for  the 
Jury,  and  not  for  the  court" 

The  connection  between  the  accident  and 
the  death  was  not  clearly  established.  The 
deceased  was  Injured  by  the  derailment  of 
the  car  In  which  he  was  riding  on  April  1, 
1896.  He  Uved  until  April  12,  1887,  and  the 
Immediate  cause  of  his  death  was  an  abscess 
<m  the  liver.  A  month  before  he  died  he  bad 
a  severe  attack  of  grippe.  It  was  Incumbent 
on  the  plaintiff  to  show  with  reasonable  cer- 
tainty that  the  abscess  was  caused  by  the  in- 
Jury  received.  This  It  was  difficult  to  do, 
as  the  disease  Is  one  whose  origin  is  difficult 
to  trace.  The  medical  testimony  produced 
by  the  plaintiff  was  In  Itself  far  from  con- 
vincing, but  It  was  fortified  by  proof  that 
her  son  had  never  recovered  from  the  ef- 
fects of  his  injuries,  and  that  they  were  ap- 
parently internal,  and  indicated  a  serious 
derangement  of  the  liver  before  he  had  the 
grippe.  We  are  not  prepared  to  say  that  the 
court  should  have  Instructed  the  Jury  that 
the  testimony  did  not  warrant  the  conclusion 
that  the  death  was  the  natural  and  proxi- 
mate consequence  of  the  accident.  The 
question,  however.  Is  one  which  sbould  be 
submitted  with  most  careful  Instnictlons. 

The  instruction  as  to  the  measure  of  dam- 
ages was  erroneous.  In  that  It  permitted  a 
recovery  for  two  distinct  causes  of  action. 
The  action  was  commenced  by  the  deceased 
six  months  before  his  death,  and  after  bli 
death  it  was  carried  on  by  his  mother,  who, 
as  administratrix  of  hts  estate,  had  been  sub- 
stituted as  plaintiff.  This  was  done  under 
the  eighteenth  section  of  the  act  of  April  15, 
1851,  which  gives  to  a  common-law  action 
the  quality  of  survivorship.  The  nineteenth 
section  of  the  same  act  creates  a  new  right 
of  action,  unknown  to  the  common  law,  and 
limited  to  cases  where  death  has  resulted 
from  violence  or  negligence,  and  no  suit  baa 
been  brought  by  the  Injured  party  In  hU 
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Ufetlme.  The  act  of  AprU  26.  ISES^  deslg- 
n&tes  tbe  persona  who  may  exerdae  the 
right  conferred  by  the  nineteenth  section  of 
the  act  of  1S61.  Railroad  Co.  t.  Decker,  84 
Pa.  St  410;  Blrcb  t.  Railway  Go.,  165  Fa. 
St  339,  30  Atl.  S26.  Under  these  acts  two 
actions  cannot  "be  sustained  for  the  same  In- 
jury. If  the  party  Injured  has  brought  an 
action  and  died,  It  may  be  continned  by  his 
executor  or  administrator  for  the  benefit  of 
his  estate,  but  In  such  a  case  no  new  action 
can  be  brought  under  section  19.  If  he  has 
not  brought  an  action,  tbe  parties  designated 
by  the  act  of  1855  may  do  so,  and  tfie  re- 
covery is  In  their  right  Taylor's  Estate, 
179  Pa.  St  251,  36  Ati.  230;  Maher  t.  Trac- 
tion Ca.  181  Pa.  St  617,  97  Atl.  671.  If  the 
action  Is  continued  for  the  benefit  of  the  es- 
tate, the  measure  of  damages  Is  the  loss 
sustained  by  the  lnjui>ed  party.  In  the  opin- 
ion In  Mafaer  t.  Traction  Co.,  supra.  It  was 
said  by  tbe  present  chief  Justice:  "As  tbe 
action  had  been  brought  In  the  lifetime  of 
the' injured  party,  and  bad  survived  by  vir- 
tue of  section  18  of  the  act  of  1851,  It  log- 
ically follows  that  the  damages  recovered  by 
her  personal  representatives  should  be  tbe 
same  as  she  could  have  recovered  had  death 
not  ensued.  Included  therein  are  damages 
for  her  pain  and  suffering  up  to  the  time  of 
her  death,  and  diminution  of  earning  power 
during  a  period  of  life  which  she  would  have 
probably  lived  had  the  accident  not  hap- 
pened. It  Is  a  mistake  to  suppose  that  the 
recovery  in  this  case  is  for  the  death.  It  is 
still  for  the  personal  Injury."  In  some  cases 
It  has  been  said  that  the  measure  of  dam- 
ages Includes  the  value  of  the  life.  But  by 
this  was  not  meant  the  value  of  the  life  to 
others,  but  the  value  of  the  advantages  of 
which  the  Injured  party  was  deprived  be- 
cause of  tbe  diminution  or  loss  of  earning 
power.  When  an  action  Is  brought  after 
death  by  the  "husband,  widow,  children,  or 
parents  of  the  deceased,"  as  provided  by  the 
act  of  1856,  the  right  of  recovery  Is  in  the 
party  entitied  to  sue,  and  tiie  measure  of 
damages  Is  the  pecuniary  loss  sustained  by 
reason  of  the  death.  Railroad  Co.  v.  But- 
ler, 57  Pa.  St.  335.  Tbe  instruction  given  In 
this  case  permitted  tbe  Jury  to  cumulate  tbe 
damages,  and  to  render  a  verdict  both  for 
the  loss  which  the  deceased  sustained  by 
reason  of  his  Injuries,  and  for  the  loss  which 
his  parents  sustained  by  reason  of  his  death. 
This  was  clearly  wrong. 

The  contention  that  the  assignment  of  the 
action  by  the  deceased  Is  a  bar  to  its  fur- 
ther prosecution  Is  without  merit  The  od- 
ulnisti-atriz  was  the  person  empowerad  by 
the  act  of  1^1  to  continue  tbe  action,  who- 
ever may  be  entitled  to  the  amount  received. 
If  any  question  should  arise  between  the 
assignee  of  the  action  and  the  creditors  of 
the  estate,  it  can  be  adjusted  hei-eafter  In 
the  proper  proceeding.  This  Is  not  a  mat* 
ter  which  concerns  the  defendant  .The  as- 
signments of  error  which  relate  to  the  meas- 


ure of  damages  ore  sustained,  and  the  Jndg^ 
ment  Is  reversed,  vrlth  a  venire  fadaa  d« 
novo. 


(in  Pa.  St.  so*) 
KINPORTS  V.  BRBON. 
(Supreme  Court  ot  Pennsrlvania.   Oct  80, 
1899.) 

SALB-PARTUL  PBRFORMANCB-HBASURB  OF 
DAUAOES. 

1.  The  mesBure  of  damages  for  the  failure  to 
deliver  peraooalty  sold  is  the  difference  between 
the  coDtract  price. and  the  market  price  at  tbe 
time  of  the  breach,  where  there  Is  nothlag  in  the 
contract  from  which  it  can  be  Inferred  that  the 
parties  coDt«iiplated  a  d!fl«eat  rule,  or  that 
such  measure  is  ioRdeauate, 

2.  Defendant  claiming  damages.  In  an  action 
to  recover  for  timber  sold  bim  under  contract, 
for  failure  to  deliver  the  full  amount  porchued, 
cannot  recover  wlthont  proof  that  other  timbw 
could  not  have  been  procured  in  place  of  that 
not  delivered,  and  of  its  market  value  at  the 
time  and  place  of  delivery. 

Appeal  from  court  of  commM  pleas,  Cam- 
bria county. 

Action  by  Porter  Klni)orts  against  Oeorge 
B.  Breon.  From  a  Judgment  for  i^alatllt 
defendant  appeals.  Affirmed. 

AlTin  Evans,  J,  W.  Leech,  and  Stevnu, 
Owens  &  Pascoe,  for  appeUant  M.  D.  Kit- 
tcU  and  P.  J.  LltUe,  for  appellee. 

FELL.  J.  The  plaintifl  sold  and  agreed  to 
deliver  to  the  defendant  at  bis  sawmill  all  ot 
the  merchantable  timber  on  a  tract  of  800 
acres  of  land,  and  be  guarantied  that  the 
total  amount  woold  be  not  less  than  9^00(^000 
feet  The  tract  did  not  contain  the  amount 
of  thnber  guarantied,  and  the  pUUntlff  was 
unable  to  ddlver  more  than  5,610;518  feet 
In  an  action'  to  recover  the  balance  of  tbe 
contract  price  for  the  amount  delivered,  tbe 
defendant  sought  to  default  or  set  off  dam* 
ages  alleged  to  have  ijeea  sustained  by  him 
because  of  the  failure  of  the  plaintiff  to  de- 
liver the  full  amount  At  the  trial  the  right 
of  set-off  was  not  denied,  and  tbe  main  sub- 
ject ot  dispute  was  the  rule  for.  measuring 
the  damages,  if  any,  which  the  defendant  had 
suffered  by  reason  of  nondelivery.  The 
plaintiff's  contention  was  that  the  measure  ot 
damages  wss  the  difference  between  the  con- 
tract price  and  the  market  price  of  the  logs  at 
the  place  of  delivery  at  the  time  of  tbe  de- 
fault Bnd  that  of  the  defendant  was  that  he 
was  entiUed  to  the  profits  which  he  would 
have  realized  fr«n  the  manufacture  and  sale 
of  the  lumber.  Undoubtedly  the  general  ride 
Is  that  contended  for  by  the  plaintiff.  In  an 
action  tor  a  blreach  of  contract,  the  loss  for 
which  a  recovery  may  be  had  must  be  tlw  dt 
rect  and  proximate  consequence  of  the  breach, 
and  so  connected  with  the  atlpulation  as  to 
have  been  In  the  contemplation  of  tbe  parties 
when  tbe  contract  was  made.  Express  Co.  v. 
Egbert  36  Pa.  St  300;  Billmeyer  v.  Wagnw. 
91  Pa.  St  93.  In  the  opinion  In  tbe  case  last 
cited  a  clear  and  compreben^ve  statement  of 
the  rule  Is  made  by  the  present  chief  Justice: 
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"Dftmrnges  foe  which  eompenaatian  naj  bo 
]nstl7  dalmed  and  allowed  an  sadi  oaitj  as 
natoEaUy  and  ordlnarllj  flow  fnwi  tbe  bceoeb 
of  contract  complained  of.  They  ahonld  be 
andi  as  may  tiUrty  tw  ni^oied  to  hare  en- 
tared  Into  the  oratemidatlMi  of  the  paxtlea 
when  they  made  the  contract,  or  sach  aa 
might,  according  to  the  ordinary  conrae  oC 
tUnga,  be  expected  to  foBow  Iti  ▼loUitlon.'* 
The  meaaure  of  damagea  for  the  failure  to  de- 
llTer  personal  j^perty  wxM  Is  generally  the 
difference  between  the  contract  price  and  the 
maiiEet  price  at  the  time  of  tbe  breadi.  Fess- 
ler  T.  Lore,  4S  Pa.  St  407;  McHose  T.  Fill- 
mer,  7S  Pa.  St  365;  Arnold  t.  Blabon,  147  Fa. 
St  872,  23  AtL  676;  Tbelsi  T.  Weiss,  166  Pa. 
St  9,  31  Aa  63.  A  different  rale  may  be 
adopted  where  It  appears  from  tbe  terms 
of  tbe  contract  or  from  the  proof  ot.  circum- 
stances that  this  measure  would  be  Inade- 
quate or  Imposalble  of  application.  There  Is 
nothing  In  the  contract  In  this  case  from 
whl<di  It  could  be  Inferred  that  tiie  parties 
cuitanplated  a  different  rul^  and.  If  there 
waa  anything  ootslde  of  tbe  omtract  which 
would  make  Uie  aiH)llGatIott  at  tbe  general 
rule  Inequitable  or  InqKwslble,  It  was  not 
ihown.  Nor  was  there  any  erldence  to  Justi- 
fy a  recoTMT  under  the  general  rule.  Ttu 
dtfendant  did  not  attempt  to  prove  that  loga 
of  the  Und  sold  coold  not  taSTe  been  proems 
ed  In  place  oC  those  not  ddlvered  by  the 
plaintiff,  and  he  (Atted  no  erldence  of  the 
market  ralne  of  ttmbw  at  tbe  place  of  deliv- 
eiy.  There  mx,  then,  no  reason  presented  to 
Qie  court  for  the  apidlcation  ot  any  rute  other 
than  the  general  one,  and  there  waa  no  erl- 
doioe  to  Justify  a  recorety  mider  that  The 
Judgment  Is  affirmed. 


(US  ptt.  St  ni} 

SCOTT  et  al.  t.  NICKUM. 

(Supreme  Ooart  of  PennsylTanla.   Oct  80, 

1808.) 

■JBOTUBNT— DIRBCTINO  TBILDIOT. 

In  ejectment.  In  the  absence  ot  evidence  of 
titie  in  ^aintiB,  it  ia  proper  to  direct  a  wdict 
for  defendant 

Appeal  from  court  of  common  ideas,  Law- 
rence county. 

Action  of  ejectment  by  Mary  M.  Scott  and 
others,  executors  of  the  estate  of  William  L. 
Scott  deceased,  against  Lewis  S.  Nlcfeum. 
There  was  a  Judgment  for  defendant,  and 
plaintiffs  ainfesL  Affirmed. 

J.  Boss  Thompson  ft  Son  and  O.  Im  Ja^- 
■on,  for  appellants.  M.  McOonnell,  for  vpel- 
le& 

PER  OUBIAH.  In  Tlew  of  an  the  evidence 
OD  which  ,  tiie  plaintiffs  telled.  tbe  learned 
pzesident  of  the  Thlrty^Thlrd  Judldal. district 
who  specially  ivealded  at  the  trial,  correctly 
held  that  there  was  no  .such  takliag  of  tbe 
property  In  question  as  iuTested  Uie  common- 
wealth with  the  title  thereto  In  perpetuity; 


and  he  according  Instructed  the  Jury  that 
no  title  passed  by  Tlitue  of  the  sherUTs  sale 
to  the  plaintiffs'  ^edecessor  In  title,  and  con- 
sequently none  to  tbe  plalntUEs  iQimselves, 
and  he  therefore  directed  the  Jury  that  their 
verdict  stumld  be  for  tbe  defendant  In  this 
he  wss  so  clesrly  right  that  neither  of  the 
questions  involved  In  tbe  assignments  of  enor 
to  the  charge  requires  discussion.  In  the  ab- 
sotce  of  any  evidence  of  title  In  the  j^aintlffs. 
It  would  have  be«i  plain  error  to  submit  tbe 
case  to  the  Jury.  Judgment  affirmed. 


(in  Pa.  SL  898) 
In  re  GEIST'S  ESTATB. 

Appeal  of  KAYLOR. 

(Supreme  Court  of  Pennsylvania.   Oct  80, 

1899.) 

WIIXS— CONSTRUCTION— BEQUESTS. 

There  Is  not  an  unqnallfied  gilt  of  the  per- 
sonalty to  testator's  wife,  nor  does  be  die  in- 
testate as  to  anr  part  thereof,  where  he,  after 
directiDS  payment  of  his  debts  therefrom,  made 
provisioQ  for  comfortable  support  acd  mainte- 
nance of  his  wife  by  giving  her  all  his"boa8ehoId 
and  kitdien  fomiture,  horses,  cattle,  and  farm 
implemmta,  and  other  goods,  *  *  *  or  as 
much  thereof  as  she  mav  need  during  the  time 
she  remain  my  widow,  liviag  and  unmarried"; 
then  directed  that  "all  goods  not  retained  or 
needed  by  her  should  be  sold"  by  his  cKecutor, 
and  that  he  should  see  that  she  had  care  and 
was  made  comfortable  duriog  sickness;  provid- 
ed that  she  should  have  cootrol  of  his  farm  so 
long  as  she  wished  to  farm  It;  directed  tiiat 
aftn  her  death  the  farm  should  be  sold,  and 
tbe  proceeds  divided  equally  among  faer  five  chil- 
dren; and  then  ordered  his  executor  to  distrib- 
ute his  estate  as  above,  namdy,  an  equal  share 
to  each  of  hla  five  children. 

Appeal  frcnn  oipbans^  court  Jefferson  coun- 
ty. 

In  tbe  matter  of  the  estate  of  Jesse  Gelst 
deceased.  From  tbe  decree  of  distribution 
Daniel  Kaylor,  administrator  of  Elizabeth 
Gelst  deceased,  appeals.  Affirmed. 

Jenks  A  Corbet  for  appellant  Oamalt  & 
Strong  and  W.  P.  Jenks,  for  appellees. 

STBHRErrr,  a  J.  Hm  fund  fttr  distribu- 
tion in  tbe  court  below  vras  tbe  net  proceeds 
of  the  real  and  personal  estate  of  Jesse  Gelst 
deceased,  remaining  in  the  hands  of  his  exec- 
ute, Dsnlel  Gelst  after  payment  ot  debts, 
costs,  and  expenses  of  admlnistratlCHL  That 
part  of  the  fund  which  represents  the  net 
proceeds  of  testator's  personal  estate  was 
claimed  by  antellant  aa  administrator  of  Ells- 
idwth  Gelst  widow  of  the  testator,  who  sur 
vlved  her  husband  less  than  18  hours.  Hla 
claim  thOTeto  Is  bssed  on  the  assumption  that 
under  the  provisions  ot  tlie  testator*s  will  his 
widow  took  absolutely  an  the  personal  estate, 
or  tbe  proceeds  thereof,  remiUnlog  after  pay- 
ment of  debts,  costs,  and  a  proportionate 
share  of  the  expenses  of  administration.  The 
leaded  eonrt  b^w  held  that  appellant  was 
not  entitled  ts  participate  In  the  dislrlbotlon 
on  that  or  any  other  ground,  and  rhe  entira 
fund  was  accordhigly  awarded  to  the  appel- 
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Ices.  Our  conslderatloii  of  the  record  has 
failed  to  disclose  any  errw  In  the  decree  thus 
diSLTihutlns  the  fund. 

There  appears  to  be  nothing  In  the  case  to 
Justify  the  suggestion  that  the  testator  died 
Intestate  as  to  any  part  of  the  personal  es- 
tate In  question.  Aside  from  the  legal  pre- 
sumption against  Intestacy,  the  scheme  of  the 
testator,  as  evidenced  by  the  proTlsIons  of  his 
will,  indicates  with  sufficient  clearness  an  in- 
tention to  dispose  of  his  entire  estate,  real 
and  personal.  Whatever  Interest  in  her  hus- 
band's estate  Mrs.  Geist  became  entitled  to 
upon  his  decease  mast  have  been  acquired  un- 
der the  provisions  of  his  will,  because  she 
died  within  a  few  hours  after  his  decease, 
without  having  exercised  the  purely  personal 
right  of  election  given  her  by  the  statute. 
Crozler's  Appeal,  90  Pa.  St  384.  It  therefore 
follows  that  those  claiming  under  her  are 
bound  by  the  testator's  intention  as  evidenced 
by  a  proper  construction  of  his  will.  After 
directing  payment  by  his  executor  of  all  his 
just  debts,  etc.,  out  of  bla  "personal  property 
or  the  proceeds  thereof,**  the  testator  made 
provision  for  the  comfortable  support  and 
maintenance  of  bis  wife  by  giving  her  all  his 
"household  and  kitchen  furniture,  horses,  cat- 
tle, and  farm  Implements,  and  other  goods, 
•  •  •  or  as  much  thereof  as  she  may  need 
daring  the  time  she  shall  remain  my  widow, 
living  and  unmarried."  He  then  directed  that 
"all  goods  not  retained  or  needed  by  her 
should  be  sold  at  public  sale  by"  his  executOT, 
and  that  he  {the  executor)  should  "see  that 
she  has  care  during  sickness,  and  make  her 
as  comfortable  as  possible  during  Illness  which 
may  come  upon  her.  She  shall  have  the  fall 
control  of  my  farm  so  long  as  she  may  wish 
to  farm  the  same.  Should  she,  however,  wish 
to  enter  Into  a  contract  with  some  one  to 
farm  the  place,  such  contract  or  bargain  shall 
be  made  la  the  presence  and  by  the  con- 
sent of  my  hereinafter  named  executor."  He 
then  directed  that  after  the  death  of  bis  wid- 
ow his  farm  should  be  sold  at  pnbUc  or  private 
sale,  and  the  proceeds  divided  Into  five  equal 
shares,  one  of  which  he  gave  to  each  of  hit 
four  children,  and  the  remaining  one  "to  Bon- 
□ewell  I.  Baybuck,  who  has  been  faithful  to 
me,  and  as  a  matter  of  right  •  •  •  shall 
be  made  equal  to  my  children."  In  the  next 
paragraph  of  his  will  the  testator  ordered  his 
executor  to  make  distribution  of  his  estate  as 
above  stated,  namely,  one  equal  share  to  each 
of  his  four  children,  and  one  equal  share  to 
Baybnck,  who,  as  he  declared,  "shall  be  made 
equal  to  my  children."  In  view  of  all  the 
provisions  of  the  will,  we  think  the  learned 
president  of  the  orphans'  conrt  lightly  held 
that  the  testator  did  not  make  an  unqualified 
gift  of  his  personal  estate  to  his  wife,  bnt 
gave  her  only  so  much  thereof  as  she  might 
□eed  during  life,  or  while  she  remained  his 
widow.  It  BO  happened  that  daring  the  few 
boars  she  snrvlTed  her  bnsband  she  needed 
very  little,  \f  any,  of  the  personal  property  In 
question,  and  what  she  may  have  needed  was 


doubtless  provided  for  her  by  the  executor,  to 
whom  was  Intrusted  the  duty  of  seeing  that 
she  was  cared  for  and  made  "as  comfortable 
as  possible,"  etc  It  does  not  appear  that  she 
retained  or  needed  any  part  of  the  personiU 
estate,  and,  as  directed  by  the  will,  "all  goods 
not  retained  or  needed  by  her"  were  sold  by 
the  executor,  and  the  proceeds  brought  -Into 
his  account  for  distribution  among  the  five 
persons  named  as  legatees  in  the  will.  It 
follows  that  appellant  had  no  standing  to 
claim  any  part  of  the  fund.  The  widow, 
whose  personal  representative  he  is,  received 
In  her  lifetime  all  that  her  husband  Intended 
she  should  have  under  his  will,  namely,  "as 
much  thereof  as  she  may  need  during  the 
time  she  shall  remain  my  widow,  living  and 
unmarried."  We  find  no  error  In  the  decree. 
It  Is  therefore  affirmed,  and  appeal  dlsmlned, 
at  appellant's  costs. 


(U3  Pm.  St  IM) 
BUTTON  V.  'DXTDJJEY  at  aL 
(Sopreme  Oonrt  of  Pennsylvania.    Oct  6, 

1S99.) 

CONTRACTS— CONSIDBRATION—FRAUI>-DLTRa. 
VIRBS  —  PURCHASE     OF  JUDGMENTS 
AMD  STOCK-COUNSEL  FEES. 

1.  Where  nearly  all  the  stock  of  a  corporation, 
with  other  property  of  the  owner  thereof,  is  sold 
OD  Judgments  against  him  to  the  judgmeot  crixl- 
itors,  and  the  property  (raDdnlentiy  conveyed  to 
the  corporation  by  the  judgment  debtor  for  the 
stock  is  attached,  and  the  corporation  boys  the 
stock,  property,  and  Judgments  for  the  amoant 
of  the  judgments  and  counsel  fees  incurred  by 
the  judgment  creditors,  there  Is  a  consideration. 
to  the  corporulion  tor  the  payment  of  the  fees, 
as  well  as  for  the  jndgmente. 

2.  It  la  no  evidence  that  fraud  perpetratsd  on 
a  corporation  by  its  officers  and  counsel  of  jadg- 
ment  creditors  of  its  chief  stockholder  in  in- 
ducing it  to  buy  judgments  and  its  stock  and 
other  property  bdooging  to  a  stockholder,  sold 
m  sQcn  Judgments,  for  the  amoant  of  the  Jndg- 
meats  and  counsel  fees  incurred  by  the  jndgment 
creditors,  that  cooasel  bad  at  the  time  rendered 
no  bills,  and  their  clients  did  not  know  the  ex- 
act amoant  thereof,  though  th^  had  directed 
them  to  demand  tiieir  fees  as  part  of  the  con- 
sideration. 

3.  That,  after  a  contract  was  drafted  by  the^ 
counsel  of  a  corporation  for  purchase  of  prop- 
erty, but  before  it  was  presented  to  the  direct- 
ors for  adoption,  the  consideration  was  increased, 
in  the  absence  of  such  counsel,  by  the  offlcm 
and  the  other  party,  does  not  show  fraud  was 
perpetrated  on  the  corporation. 

4.  Surrender  of  a  doubtful  claim  or  right  I» 
good  consideration  for  a  contract 

5.  It  is  not  ultra  vires  for  a  corporation,  prac- 
tically all  the  assets  of  which  have  been  convey- 
ed to  it  In  frand  of  judgment  creators  of  Us- 
diief  stockholders,  to  buy  the  judgm«ita  and  se- 
cure rdease  of  the  assets  from  attachments. 

Appeal  from  eoart  of  oommon  pleas,  Lan- 
caster  ooonty. 

Suit  by  Mary  B.  Sutton  against  Edwaid 
Dudley  and  others.  Decree  for  plalntllL  De- 
fendanta  appeal.  Reversed. 

Richard  C.  Dale,  for  appeUant  Dudley.  Wll> 
11am  H.  ^Uer  and  H.  M.  North,  tor  am^Om. 

DEAN,  J.  Ibe  bm  In  this  case  was  filed 
by  plaintiff  to  compel  defendants,  by  proper- 
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decree,  on  the  facts  aTerred  by  her,  to  as- 
sign a  certain  bond  In  sum  of  130,000,  secnred 
by  mortgage  npoo  land  In  Warwidc  town- 
ship, Lancaster  cotmty,  to  the  Beal-Bstate 
Guarantee  &  Investment  Company  of  Dela- 
ware. The  learned  Jndge  of  the '  court  be- 
lov  has  set  out  20  distinct  findings  of  fact, 
on  which  he  bases  most  elaborate  legal  con- 
ctntfons.  It  Is  manifest  to  ns  that  a  large 
number  of  these  findings  are  wholly  Imma- 
terial because  they  have  no  bearing  on  the 
Issne  raised  by  the  bill  and  answer.  By  not 
eliminating  things  not  material,  the  learned 
Judge  permitted  himself  to  be  lured  Into  dls- 
qnlsltlons  on  and  application  of  legal  and  equi- 
table principles  vrholly  outside  the  case.  The 
Issue  is  a  narrow  one.  The  complainant 
avers:  <1)  Hist  the  Beal-Bst&te  Guarantee 
&  Investment  Company  was  the  owner  of  the 
?30,000  bond  and  mortgage;  (2)  that  without 
consideration,  and  without  corporate  anthor* 
fty,  the  president  and  secretary.  Impelled 
thereto  by  the  fraud  of  defendants,  assigned 
thiB  security  to  Edward  Dudley,  who  after- 
wards' assigned  It  to  Llpplncott  and  Hof- 
fecker;  (3)  that  no  right  or  title  passed  to 
defendants  by  the  transfer,  and  therefore.  In 
equity,  they  should  reassign  the  same  to  th6 
trust  company:  (4)  that  plaintiff  has  a  stand- 
Ins  as  suitor,  because  she  Is  owner  of  25.800 
shares  of  the  capital  stock  of  the  company. 
The  answer  admits  the  one-time  ownership  of 
the  security  by  the  company,  but  avers  the 
assignment  was  for  a  full  and  fair  consider- 
ation, and  was  r^larly  executed  by  the  ofB- 
cera,  who  had  full  corporate  authority  so  to 
do.  We  shall  endeavor  to  state,  as  concisely 
as  possible,  the  facts  not  In  dispute.  One 
Levi  H.  Miller,  prior  to  11th  of  April.  ISSe. 
was  the  owner  of  the  land  mortgaged,  and 
bad  been  the  owner  for  many  years.  He  was 
a  man  of  considerable  wealth,  consisting  of 
lands  and  personalty.  In  the  latter  part  of 
the  year  1892.  Sutton,  a  son-tn-Iaw  of  Mlllo', 
purchased  80,000  shares  of  the  capital  stock 
of  the  Atkinson  House-Fumlshlng  Company, 
a  Maine  corporation.  The  par  value  of  the 
sto^  was  $10  per  share,  or  $300,000.  The 
purchase  price  was  $250,000.  In  part  pay- 
ment, Button  gave  his  promissory  notes  at 
four  months  In  sum  of  $100,000,  Indorsed  by 
his  father-in-law.  Miller.  The  corporation, 
with  fbe  aid  of  Sutton,  procured  these  notes 
to  be  discounted  In  the  regular  course  of 
business  by  a  number  of  banks  In  Philadel- 
phia, Camden,  and  Wilmington.  In  March, 
1893,  before  tbe  notes  matured,  the  house- 
fumlshlng  company  failed.  Immediately  pri- 
or to  the  maturity  of  the  notes,  Miller,  by 
conveyance  and  assignment  to  several  per- 
sons, put  all  of  his  prcqwrty  out  of  his  pos- 
session. The  land  which  Is  the  subject  of  the 
mortgrage  In  dispute  he  conveyed,  on  11th 
April,  1803,  as  before  noticed,  to  one  H.  8. 
Rhelnw,  taking  In  payment  tbe  bond  for  $30,- 
000,  Becnred  by  the  mortgage.  This  mort- 
gage, seren  da^  later,  Rbdner  assigned, 
without  eoDdderatlon,  to  one  Joseph  Cooper. 


who  the  next  day  assigned  It  to  the  Hussez 
Land  &  Oattte  Company,  flie  name  of  which 
company  was  afterwards  changed  to  the  Real- 
Estate  Guarantee  ft  Investment  Company,  in 
whose  Interest  thla  suit  Is  prosecuted.  At 
the  same  time  Cooper  transferred  to  the  same 
company  many  other  mor^ages  on  lands  In 
Lancaster,  Chester,  and  Lebanon  counties, 
which  had  come  to  him  from  Miller  without 
consideration.  On  the  same  day  of  the  trans- 
fer of  these  securities  by  Cooper,— April  19, 
189S,— the  company  Issued  to  him  25,800 
shares  of  its  capital  stock.  This  stock  was 
held  by  him  in  trust  for  Miller,  and  was  the 
whole  capital  stock  of  the  company,  except 
400  ^ares,  held  by  one  D.  K.  JosUn.  gmeral 
managor  of  the  company,  and  6  shares  each, 
held  by  the  directors  to  qualify  them  to  hold 
their  offices.  The  notes  Indorsed  by  Miller 
were  protested  for  nonpayment.  Banks  hold- 
ing tiiem  employed  Edward  Dudley,  Hoffeck- 
er,  and  Sparhawk  as  counsel,  who,  acting  to- 
gether for  the  creditors,  brought  suit  against 
Miller  and  Sutton,  both  In  Phlladdphla,  and 
In  the  courts  of  Delaware.  They  obtained  18 
Judgments  In  Delaware  and  10  In  the  courts 
of  Philadelphia;  the  many  banks  that  had 
become  holders  of  the  dishonored  paper  ne- 
cessltatli^  the  many  suits.  Miller  having  be- 
come a  nonresident,  they  Instituted  suits  In 
foreign  attachment  In  Lancaster,  Chester, 
and  Lebanon  counties,  where  his  property 
was  located,  and  levied  upon  It.  Also,  under 
the  act  of  1819,  attachments  were  Issued  on 
the  Judgments  obtained  In  Philadelphia,  and 
levied  on  the  Interest  of  Miller  In  the  2S,800 
shares  of  the  Sussex  Land  ft  Cattle  Company, 
In  which  proceedings  Cooper  was  summoned 
as  garnishee.  He  appeared  by  Mr.  Rldgway, 
his  counsel,  and  answered  that  he  had  no  In- 
terest In  the  stock,  but  held  the  same  for 
Miller.  Jn<^^ent  was  entered  against  him 
on  his  answers,  execution  issued,  and  the  In- 
terest of  Miller  sold  by  the  sheriff  Novem1>er 
6,  1803,  and  purchased  by  the  creditor  banks. 
After  the  failure  at  the  house-fumlahlng  com- 
pany. It  was  reorganized  as  the  furnishing 
company,  and  stock  In  the  new  company  of 
the  par  valne  of  $240,000  delivered  to  trus- 
tees, to  be  held  In  trust  for  Sutton  In  settle- 
ment of  his  Interest  In  the  old  company.  Sut- 
ton's Interest  In  this  stock  was  also  attached 
by  the  banks,  sold,  end  purchased  for  theli 
benefit  by  James.  Goodwin,  trustee.  As  the 
banks,  by  the  purchase  of  Miller's  Interest  1e 
the  stock  heAA  by  Cooper,  had  l)ecome  prac 
tically  the  owner  of  all  but  a  small  minority 
of  the  stock  of  the  Sussex  Land  &  Cattle 
Company,  that  company,  to  relieve  Itself  from 
Its  difficulties,  and  transact  bnslness,  opened 
negotiations  with  the  banks,  the  creditors,  for 
a  setflemenl  The  banks,  wanting  only  their 
money,  were  equally  willing.  This  resulted 
In  a  written  agreement,  dated  November  28, 
1888,  by  which  the  banks  agreed  to  surren- 
der their  interest  In  the  stock  and  abandon 
thehr  attachments  it  their  debts  were  secured 
the  transfer  to  tbem  as  collateral  by  the 
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company  of  over  {100,000  of  Ixmcla,  mort- 
gagea,  aud  other  eecuiitlefl  which  had  come 
Into  Its  possession  from  Miller  when  he  de- 
nuded himself  of  his  property.  In  pursuance 
of  this  agreement,  first  made  Terbally,  but 
afterwards  reduced  to  writing,'  the  board  of 
dhrectora  of  the  cattle  company  adopted  a  res- 
olution, which,  after  reciting  the  embarrass- 
ment of  the  company,  resulting  from  the  liti- 
gation, and  Its  Inability  to  transact  business 
while  the  litigation  continued,  goes  on  to 
state  that  the  creditors  had  agceed  to  turn 
over  to  the  company  all  of  their  Judgments 
against  Miller  and  Sutton,  with  tbelr  interest 
In  the  25,800  shares  of  Btock  Lq  the  cattle 
company,  and  the  shares  of  Sutton  in  the 
fumLiblng  company,  whereby  the  company 
would  be  enabled  to  eTentoally  repay  itself  ■ 
the  (100,000  and  all  expenses  and  counsel 
fees  of  the  creditors  which  tbey  demanded  In 
settlement  of  tbelr  debts.  Tben  comee  this 
concluding  part  of  tbe  resolution:  "Now, 
therefore,  be  it  resolved,  that  the  officers  of 
tbe  Sussex  Land  &  Cattle  Company  are  au- 
thorized and  directed  to  purchase  said  Judg- 
ments aud  all  the  above-mentioned  property 
and  collaterals  by  giving  its  notes  for  the 
amount  of  said  judgments,  with  interest  and 
costs  and  all  expenses  and  couusel  (eea  which 
the  said  plaintiffs  have  Incurred,  payable  at 
such  times  as  said  officers  may  deem  proper, 
and  can  best  arrange  for  the  Interests  of  the 
stockholders  of  this  company;  and,  in  order 
to  secure  the  due  payment  thereof,  to  mort- 
gage sufficient  real  estate  and  to  assign  a 
sufficient  number  of  mortgages  belonging  to 
ihls  company  unto  said  plaintiff^  or  to  their 
nominee  or  nominees."  It  will  be  noticed 
that  when  this  resolution  was  adopted  the 
creditor  banks  were,  by  regular  Judicial  pro- 
ceedings, practically  the.  owners  of  25,800 
shares  of  the  company.  Of  the  remaining 
shares  issued,  D.  K.  Joslln  owned  400,  and 
he  had  been  active  in  bringing  about  the 
sgrcement  and  the  adoption  of  the  resolution. 
The  directors,  for  purpose  of  qualifying,  held 
16  shares  between  them.  In  pursuance  of 
the  resolution,  tbe  prraldent  and  secretary, 
with  the  corporate  seal  affixed,  made  the 
transfers  of  the  collateral  to  the  banks,  ag- 
gregating over  $100,000.  The  company  bad 
delivered  Its  notes  to  the  three  attraneys  for 
the  creditors,  these  defendants,  each  in  the 
sum  of  15,000;  their  fees,  and  also  a  note  of 
91,000  costs  and  expenses.  Tbe  Katlonal 
State  Bank  of  Camden  held  me  of  Sutton's 
notes  In  the  sum  of  98,231.81,  and  was  a 
party  to  the  purchase  of  Button's  Interest  In 
the  fumlablog  company.  The  cattle  company 
desiring  to  purchase  this  claim.  It  was  not 
Included  In  the  $100,000  indebtedness.  So,  to 
secure  the  counsel  fees,  e^ienses,  .and  this 
Sutton  note,  the  mortgage  and  Imnd  for  $30,- 
000  were  assigned  to  Edward  Dudley  as  trus- 
tee, he  executing  and  flllug  a  declaration  ot 
trust  setting  out  fully  the  consideration  and 
his.  trusteeship.  The  mortgage  not  having 
t>een  paid,  and  ropreaentativea  of  Miller  ce- 


malnlng  In  posaesalon,  after  a  delay  of  near-  « 
ly  two  years  scl.  fa.  was  Issued,  and  Judg- 
ment obtained.  When  levari  fadas  was  is- 
sued, this  bill  was  filed,  and  proceedings  en- 
joined. After  a  hearing,  the  court  below, 
both  on  facta  and  law,  found  for  plaintiff, 
and  decreed  a  reassignment  of  the  mortgage. 

So  far  as  we  have  narrated  the  facts,  we 
cannot  discover  any  material  dispute.  On 
their  face  they  disclose  nothing  which  should 
move  a  chancellor  to  destroy  a  written  con- 
tract of  assignment.  But  the  learned  Judge 
of  the  court  below,  as  an  Inference  from  the 
facts  attending  the  adoption  of  the  resolution 
for  the  assignment  of  the  mortgage,  is  of  the 
opinion  that  counsel  for  tbe  creditors  (these 
defendants),  lu  collusion  with  Joslin,  perpe- 
trated a  fraud  upon  the  comimny,  and  there- 
fore, as  to  the  party  defrauded,  the  resolu- 
tion and  the  assignment  are  void.  His  first 
suggestion  Is  that  there  was  no  comdderation 
to  the  company  for  the  payment  of  these  fees. 
In  this  he  Is  clearly  mistaken.  The  unavoid- 
able conclusion  from  tbe  testimony,  the  whole 
of  it,— and  there  is  no  possible  other  conclu- 
sion.—la  that  Miller,  after  deeply  involving 
himself  by  bis  Indorsements  for  his  son-in- 
law,  and  knowing,  after  tbe  failure  of  the 
honse-fumlBhing  company,  that  he  must  pay 
the  notes  wblch  were  about  to  mature,  sought 
to  cover  up  his  property,  that  It  might  not  be 
reached  by  his  creditors,  which  property  was 
of  much  greater  value  than  the  aggregate 
amount  of  bis  Indorsementa  To  this  end,  he 
conveyed  the  larger  part  to  Cooper  without  a 
money  conaideration,  and  took  from  him  bonds 
and  mortgages.  Then,  with  Miller's  aj^roval, 
these  securities  were  transferred  to  the  cattle 
company,  Cooper  taking  therefor  25,800 
abares,— nearly  the  whole  Issue  of  tbe  capital 
stock  of  tbe  company,— and  afterwards  as- 
signed them,  without  consideration,  to  this 
plaintiff.  MiUer's  daughter.  Almost  the  en- 
tire assets  of  the  cattle  company  now  consist- 
ed of  the  property  of  which  Miller  had  de- 
nuded himself  a  few  days  before  tbe  maturity 
of  the  notes.  Can  tbe  Judicial  mind  doubt, 
from  Cooper's  answer  to  the  attachment  pro- 
ceeding, and  the  course  of  conduct  of  tbe  par- 
ties, that  Miller,  Ooopur.  and  the  compauy 
coHusIvely  sought  to  delay,  hinder,  and  defeat 
the  efforts  of  Miller's  creditors  to  collect  their 
debts?  Do  men  of  the  age  and  experience  of 
Miller  part  with  all  their  property,  worth 
more  than  their  debts,  situate  In  several  coun- 
ties of  two  atites,  and  put  tlie  whole  proceeds 
In  tbe  stock  of  a  company,  the  value  of  whidi 
stock  Is  dependent  wholly  on  a  speculatlTe 
future?  And  put  it,  too,  in  the  name  of 
Cooper,  who  paid  nothing  for  It,  and  who  was 
a  mere  straw  man?  That  tbe  cattle  company 
sought  to  aid  Miller  in  his  dishonest  purpose 
la  not  only  palpable,  but  the  evidence  points  to 
no  other  conclusion;  not  even  remotely. 
Sucb,  then,  was  tbe  relation  of  tbe  company  to 
Miller  when  the  creditors  obtained  their  Judg- 
ments, Issued  their  executions,  sold  and  bought 
the  stock.   Then,  by  the  foreign  attachmenta 
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In  Lancaster,  Lebanon,  and  Chester  counties, 
the7  seized  tbe  very  property  represented 
the  securities  transferred  to  Qie  company.  As 
testified  by  one  of  tbe  wlteeases,  the  creditors 
had  tied  up  nearly  all  tbe  stoc^  as  well  as  the 
company's  assets.  It  could  not  more.  Hien 
came  soggestlona  and  negotiations  tor  compro- 
mise. The  banks  wanted  their  money,— f  100,- 
000,— expenses,  and  counsel  fees.  Tlie  com- 
pany wanted  Its  assets  released,  and  its  stock 
nnfettered;  and  this  end,  except  the  payment 
of  tbe  counsel  ^^eeB  and  expenses,  wag  actually 
reached  by  an  agreement  Under  tbe  estab- 
lished CRcts,  there  was  a  moral  as  well  as  a 
legal  consideration  for  tiie  payment  of  the  fees 
and  expenses.  The  company  bad  aided  Miller 
In  an  attempt  to  cheat  his  creditors.  Morally, 
it  was  bound  to  make  whole  to  the  credltora 
all  theb-  loss,  which  Included  debt  and  ex- 
penses. The  creditors  had  practically  beo>me 
the  owners  of  the  stock  and  assets  of  tiie  com- 
pany. Legally,  fbey  could  demand  for  the  re- 
linquishment of  tbeir  ownership  such  price  as 
tbey  chose.  If  they  demanded  their  debt  of 
$100,000,  ttielr  expenses  and  counsel  fees  to 
the  amonnt  of  91B,000  added,  their  right  to  do 
so  was  clear;  and  the  company.  In  agreeing 
to  pay,  got  all  It  bargained  for,— a  valuable 
lot  of  property.  The  claim  of  want  of  consid- 
eration Is  wholly  groundless. 
.  Next,  the  learned  judge  suggests,  as  a  fact 
pcrfnting  to. fraud,  that  the  counsel  had  ren- 
dered no  bill  to  their  clients  fbr  fees  and  ex- 
penses before  demanding  them  from  the  com- 
pany as  part  of  the  price  of  setUement.  As- 
eambig  this  to  be  correct,  the  evidence  shows 
that  their  cUents  directed  them  to  demand 
their  fees  as  part  of  tbe  consideration,  l^t 
they  had  rendered  no  un,  and  their  cllraits 
did  not  know  the  exact  amonnt  of  ttt^  de- 
mands. If  this  were  a  fact;  was  no  business  of 
the  company.  It  was  not  th^  client.  TTiey 
had  rendered  It  no  professional  service.  The 
only  qoestlon  for  Its  consideration  was  wheth- 
er It  could  afford  to  pay  the  fees  In  addition  to 
the  debt.  The  manager  and  directors  of  the 
company  were  not  children,  but  grown  men, 
familiar  with  business  affairs.  After  consul- 
tation and  deliberation,  tbey  concluded  to  pay. 
That  ended  that  matter.  ■ 

Again,  the  learned  Judge  Is  of  the  (pinion 
the  drcomstances  preceding  the  ad<^tlon  of 
the  resolution  by  the  board  show  collusion  be- 
tween tbe  manager,  Joslln,  Bacon,  tbe  secre- 
tary, and  the  defendants,  to  perpetrate  a  fraud 
on  the  company.  The  testimony  of  Mr.  Dud- 
ley, one  of  defenduits,  is  to  the  ^ect  that 
Mr.  Rldgwiv,  connsel  for  the  company,  had 
first  framed  the  resolution,  snd  tbe  first  draft 
did  not  Include  counsel  fees.  When  It  wag 
shown  to  him  next  day,  and  before  It  had  been 
presented  to  the  board  fbr  action,  he  objected 
to  It  fn  that  form,  and  Indsted  It  should  be 
amended  so  as  to  cover  counsel  fees  and  ex- 
penses. The  question  In  dispute  was,  not 
whether  a  resolution,  to  pay  connsel  fees 
should  be  adopted,  but  whether  It  should  be 
fmbodled  in  the  general  resolntlott  for  the  set* 
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flonent  or  In  a  separate  tme.  When  he  saw 
the  resolution  there  were  present  Joslln,  the 
general  manager,  and  Bacon,  the  secretary,  of 
the  company,  with  ^[tarhawk  and  HofPedur. 
Dudley,  In  the  presence  of  all  of  them,  Inter- 
lined the  rescdutlon  previously  drawn  by  Bldg- 
way  80  as  to  Include  fees  and  expenses,  and 
in  that  shape  handed  It  to  JosUn  and- Bacon  for 
passage  by  the  board.  Bacon  testifies  he 
carefully  read  every  word  of  It  to  the  board, 
and  It  was  adopted,  and  that  In  pursuance  of 
It  the  president  and  secretary,  with  tbe  seal 
of  the  company,  assigned  the  mortgage  to 
Dudley;  the  latter  at  the  same  time  executing 
a  declaration  of  trust  to  fulfill  the  purposes  of 
the  transfer.  Mr.  RIdgway,  the  counsel  for 
the  company,  was  not  present  when  the  reso> 
lutlon  was  altered  by  Mr.  Dudley,  nor  when 
It  was  acted  upon  by  the  board.  What  slg- 
nlBcance  should  this  fact  have?  If  the  writ- 
ing bad  been  couched  In  technical  legal  terms, 
not  likely  to  be  understood  by  the  board,  there 
might  have  been  some  reason  for  requiring 
professional  advice  before  adopting  It  But 
It  was  purely  a  business  proposition.  To  con- 
sumomte  the  arrangement  previously  made 
should  the  company  pay  the  debt  of  $100,000, 
or  the  debt  and  counsel  fees  and  expenses, 
making  $16,000  more?  Mr.  Bldgway's  pro- 
fesEdoiul  acqulremente  conld  be  of  no  aid  to 
the  board  In  answering  such  a  question.  It 
was  simply  for  the  board  to  decide  on  the 
price  the  company  could  afford  to  pay.  Of 
themselves,  the  Ignorance  of  Mr.  RIdgway  of 
the  terms  of  the  altered  resolution,  and  his 
absence  from  the  second  meeting  of  the  par^ 
ties,  when  the  form .  of  It  was  changed,  are 
facte  of  no  significance.  But  why  was  be  not 
there?  Mr.  Dudley  testifies  that  he  twice  sug- 
gested that  Mr.  RIdgway  be  sent  for,  but  that 
Joslln,  acting  for  the  company,  objected,  giv- 
ing as  his  reason  that  already  Mr.  RIdgway 
had  been  paid  $2,000  fees,  and,  if  he  knew 
that  fees  were  to  be  paid  by  the  company  to 
the  creditors*  counsel,  he  would  want  addi- 
tional fees.  Besides,  he  said,  Mr.  Bacon,  tbe 
secretary,  was  a  lawyer,  and  could  give  pro- 
fessional advice  to  tbe  board  If  any  were 
needed.  AU  of  those  present  when  the  pro- 
posed resolution,  was  altered  In  sobstence  cor- 
roborate Mr.  Dudley,— Joslln  and  Bacon,  call- 
ed on  the  side  of  the  company,  and  Hoffecker 
and  Sparhawk,  the  other  two  defendants. 
His  testimony  throu^ont  bears  the  stamp  of 
probability,  and  It  Is,  In  substance,  affirmed 
by  four  other  witnesses,  who  bad  full  knowl- 
edge of  what  occurred,  l^ne,  an  attempt  at 
concert  of  action  there  was  between  those  rech 
resenting  the  company  and  defendants,  \kx* 
not  fraudulent  colludon.  Evidently  both  par- 
ties sought  to  readi  the  same  end,— an  agree- 
ment which  should  stop  the  litigation,  and  re- 
lease the  property  held  In  the  grasp  of  the 
creditors.  To  accomplish  a  pnntose  striven 
for  by  both,  there  was  conference  after  con- 
ference, extending  over  months  r  concessions 
on  one  side,  because  of  a  ylddlng  by  the  other 
on  some  point;  and,  finaUy,  an  assent  by  the 
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company  to  the  demand  for  fees  and  expenses. 
But  tbere  Is  not  a  8]^k  of  evidence,  that  we 
can  detect,  tending  to  show  collusion  to  de- 
fraud the  company.  Xor  does  the  Intimation 
of  the  court  that  the  fees  were  excesBlve  have 
any  bearing  on  the  question  at  Issue.  If  so 
large  as  to  make  the  price  for  the  purchase  of 
the  Impounded  assets  too  great,  the  company 
was  not  compelled  to  pay  them.  Whether  the 
Institution  of  legal  proceedings  In  two  states, 
obtaining  Judgments  In  half  a  dozen  courts, 
and  seizures  and  sales  of  nearly  $200,000  worth 
of  property,  and  securli^  for  their  clients  the 
Iiayment  of  debts  to  the  amount  of  5100,000, 
put  In  peril  by  the  fraudulent  collusion  of  the 
debtor  of  the  company,  warranted  counsel  In 
a  charge  of  ¥5,000  each  for  services,  is  wholly 
outside  the  question;  for  such  demand.  In  no 
view  of  the  evidence,  is  fraudulent,  or  Indic- 
ative of  fraud.  That  the  declaration  of  trust 
by  Dudley  Includes  a  note  held  by  the  Xatlonal 
State  Bank  of  Camden,  drawn  by  Joslln,  and 
Indorsed  by  Sutton,  In  the  sum  of  $8,700,  Is 
also  outside  the  case.  Neither  the  bank,  Sut- 
ton, nor  Joslln  Is  made  a  party  to  this  bill, 
and  neither  has  been  heard.  It  ts  a  some- 
what summary  proceeding  to  strike  down  a 
security  of  this  character  without  notice  to  the 
parties  really  Interested.  The  trustee  person- 
ally had  no  Interest  in  the  $8,700.  It  repre- 
sented a  note  given  by  Joslln,  the  manager  of 
the  cattle  company,  to  Sutton,  Miller's  son-ln- 
law,  and  Indorsed  by  the  latter;  then  dis- 
counted by  the  National  State  Bank  of  Oam- 
den.  It  was  protested.  The  bank  obtained 
judgment.  It  alleges  that  tt  should  be  pro- 
tected as  to  this  note  before  Joining  In  a  sur- 
render of  the  property  to  the  cattle  company, 
and  the  directors  Included  It  In  the  debts  to 
be  paid  by  the  assignment  of  the  Rbelner 
mortgage  to  Dudley.  The  bank  could  exact 
such  terms  as  It  chose  before  relinquishing  a 
right.  The  company  was  not  bound  to  con- 
cede the  terms.  The  whole  substance  of  Its 
plea  now  Is  that  the  bank  drove  a  bard  bar- 
gain. Perhaps  so,  but  bard  bargains  are  not, 
of  themselves,  sufficient  to  strike  down  the 
most  solemn  written  Instruments  executed  by 
sane  business  men.  But,  further,  this  fact 
apparently  Is  ont  of  the  case,  because  It  was 
stated  In  the  court  below  and  at  the  bar  here, 
and  not  denied,  that  Joslln  afterwards  paid 
the  fall  amoimt  of  the  note  to  the  bank.  If 
that  be  the  fact,  then  the  trust  in  Dudley  to 
pay  over  to  the  company  all  of  the  mortgage 
In  excess  of  the  $16,000  fees  and  expenses  Is 
binding  upon  him,  and  enforceable  In  the  court 
below. 

It  was  argued  (n  the  court  below  that  the 
lands  conveyed  by  Miller,  and  which,  since 
1873,  stood  in  his  name  of  record,  were  his 
wife's,  and  the  ostensibly  fraudulent  transfer 
was  but  an  effort  to  prefer  his  wife  as  a 
creditor.  Although  the  court  seems  to  credit 
this,  there  was  no  evidence  worthy  the  name 
to  support  this  view.  Sutton  undertakes  to 
state  what  he  had  heard,— that  the  farm 
bound  by  this  mortgage  had  come  to  Mrs.  Mil- 


ler from  her  father,  Jacob  Erb.  But  titles 
to  property  are  not  settled  by  such  state- 
ments, and  It  Is  well  they  are  hot 

The  court  Is  further  of  the  opinion  that  un- 
der the  proceedings  by  attachment  resulting 
In  the  sale  of  Miller's  Interest  no  title  passed 
to  the  creditors,  and  therefore  they  had  noth- 
ing to  give  the  company  as  a  consideration 
for  the  purchase  price.  Assuming  this  to  be 
correct,  both  parties  treated  the- title  as  hav- 
ing vested  In  the  creditors.  The  right  of  the 
latter  was  sufficiently  probable  to  warrant 
litigation  to  Judicially  establish  It  Pending 
such  litigation,  the  title  was  aa  effectual  to 
arrest  the  business  of  the  company  as  If  It 
had  been  unquestioned.  It  has  been  decided 
over  and  over  In  this  state  that  the  surrender 
of  a  doubtful  claim  or  right  is  a  good  consid- 
eration for  a  contract.  Therefore  the  ab- 
sence of  an  undisputed  title  In  the  creditors 
was  an  immaterial  fact  As  to  the  authority 
of  the  board  of  directors  of  a  corporation  to 
make  such  a  contract— which  the  court  elab- 
orately denies,  citing  general  principles  as  to 
the  corporate  power  of  a  board  of  directors 
in  support  of  Its  view,— the  entire  opinion  In 
this  particular  Is  based  on  a  misconception  of 
the  facts.  All  the  assets  of  the  company,  as 
well  as  nearly  all  Its  stock,  were  seized  and 
held  by  the  creditors.  For  the  time  being,  at 
least  the  corporation  was  powerless  to  move. 
A  future  Judicial  determination  might  estab- 
lish beyond  controversy  the  right  of  the  cred- 
itors. If  the  corporation  had  the  power 
fraudulentiy,  as  to  the  creditors,  to  take  over 
the  entire  assets  of  Miller,  It  clearly  had  the 
power  to  make  restitution,  or  to  compound 
Its  wrong,  by  retaining  the  assets,  and  making 
whole  the  wronged  party.  It  had  no  corpo- 
rate assets  worth  speaking  of,  except  those 
It  had  obtained  In  fraud  of  the  creditors. 
Every  step  It  might  have  taken  to  use  these 
assets  for  its  own  benefit  would  have  been  a 
great  wrong  to  the  creditors.  Is  there  any 
rule  of  law  or  equity  that  will  permit  It  to 
hold  all  this  dishonesOy  obtained  property, 
and  then  claim  the  agreement  for  restitution 
of  a  part  of  its  value  Is  ultra  vires?  No  court 
has  ever  so  decided.  If  the  company  had 
tendered  back  all  it  had  got  by  its  bargain.  It 
might  have  set  up  the  plea  of  ultra  vires  as 
to  the  contract  for  payment  of  fees  and  ex- 
penses; but  it  would  be  Iniquitous  to  affirm 
the  bargain  for  what  it  got  and  revoke  It  for 
what  was  agreed  to  be  paid.  The  plea  of 
ultra  vires.  In  view  of  the  facts,  cannot  avail 
It. 

We  have  not  taken  up  the  rulings  of  the 
court  below  In  their  regular  order,  and  dis- 
posed of  them,  because  we  have  tried  not  to 
wander  from,  but  to  confine  ourselves  to,  the 
Issue.  We  have  said  enough  to  indicate  our 
opinion  that  the  court  was  misled  by  Imma- 
terial outside  facta  Into  wholly  unwarranted 
Inferences,  and  was  thereby  Impelled  to  an 
erroneous  decree.  The  only  Issue  raised  by 
the  bill  and  answer  was  whether  the  assign- 
ment of  the  mwtgage  to  Dudley  to  secure 
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rouDBd  fees  and  expense*  was  to  that  ex- 
tent Talid.  As  It  was  made  by  the  authority 
of  the  board  of  dlrectois,  toe  an  ample  con- 
sideration, without  any  eridence  of  fraud  or 
overreaching  on  part  of  defendants,  we  bold 
It  good  as  against  the  corporation  which  re- 
ceived and  stlU  holds  a  full  consideration 
therefor,  and,  as  a  consequence,  good  as  to 
this  plaintiff.  Ab  the  Inferences  of  fact  by 
the  learned  Judge  are  wholly  unwarranted, 
the  law  cited  and  declared  by  him  has  no  ap- 
plication. The  decree  la  reversed,  the  Injunc- 
tion Is  dlsaolvedt  and  bill  dismissed,  at  ootta 
of  appellee^ 


093  Pa.  St.  281) 

la  re  BROWN'S  ESTATS, 
Appeal  of  GBBBN. 

(Sapreme  Gonrt  of  Pennsylvania.   Oct.  SB, 
1899.) 

ASBIGNEB  rOR  CRBDITORS— ACCOCINTINa. 

1.  Ad  assignee  for  creditors,  who,  without  the 
consent  of  the  creditors,  continues  peneraliy  the 
biuineu  of  the  assifcnor  for  a  longer  period  than 
reasonable  for  finishing  aofinlslwa  maaaf actured 
goods,  with  a  resulting  loss,  doea  SO  at  Us  own 
risk,  and  must  account. 

2.  An  assignee  for  creditors,  who.  without 
authority  from  the  creditors  or  any  one,  pays 
the  balance  of  the  pumhase  money  on  land  for 
which  the  assignor  has  a  contract,  and  then 
sells  the  land  for  less  than  the  amount  he  paid, 
must  account  for  the  difEetence,  without  any 
allowance  for  connsel  (Ms  In  the  matter  of  the 
sale. 

Appeal  frcnn  conrt  of  commm  pleas,  Cam- 
bria county. 

In  the  matter  of  the  assigned  estate  of 
John  Brown  for  ben^t  of  crediton.  From 
a  decree  surcharging  the  account  of  J.  B. 
Green,  assignee,  he  appeals.  Affirmed. 

The  opinion  of  the  court  below  is  as  fol- 
lows (Love,  P.  J.): 

"The  exceptions  filed  to  the  auditor's  re- 
port disposing  of  the  exceptions  to  the  ac- 
count of  Dr.  J.  B.  Green,  assignee  of  John 
Brown,  restating  the  account  and  reporting 
distribution,  while  being  some  thirteen  In 
number,  yet  upon  the  argument  the  ques- 
tions principally  pressed  were  that  the  ac- 
countant should  be  surcharged  with  the 
commission,  attorney's  fees,  loss  sustained  on 
a  portion  of  the  real  estate  designated  as 
the  'Mineral  Point  Property,'  and  for  ex- 
penses Incurred  In  continuing  a  portion  of 
the  business  for  some  three  years  at  an  al- 
leged loss  to  the  estate,  and  for  which  sev- 
eral Items,  as  well  as  commissions,  attorney's 
fees,  etc.,  be  has  taken  credit  In  his  account. 
John  Brown,  the  assignor,  and  wife  executed 
a  deed  of  voluntary  assignment  to  Dr.  J.  B. 
Green,  September  11, 1893,  who  accepted  the 
trust  The  assigned  estate  consisted  of  a 
stock  of  general  merchandise,  furniture,  and 
furniture  manufactory,  sawmill,  and  several 
pieces  of  real  estate.  An  appraisement  of 
the  property  was  duly  had,  and  the  personal 
property  appraised  as  follows,  to  wit:  Fur- 


niture, store  goods,  etc.,  machinery,  $7.518.0.'. 
and  book  accounts  and  judgments  $2,210.9G; 
making  a  total  of  ¥9,735.8tl.  The  evidence 
shows  that  some  of  the  furniture  was  par- 
tially manufactured,  and  In  an  unfinished 
condition.  But  the  evidence  does  not  show 
what  proportion  of  It  was  In  such  condition. 
It  would  seem,  though,  from  statements 
made  by  counsel  In  the  argument  of  the  case, 
and  from  a  careful  examination  of  the  evi- 
dence, that  the  unfinished  product  was  not 
carefully  set  out  as  such  when  the  inventory 
and  appraisement  were  made;  neither  are 
we  advised  from  the  evidence  as  to  the  ex- 
act amount  at  which  the  store  was  apprala- 
ed.  The  evidence  shows  that  the  assignee, 
at  the  suggestion  of  the  assignor,  continued 
to  run  tbe  mercantile  business  generally  for  ' 
a  period  of  five  or  six  months,  and  after- 
wards opened  tbe  store  when  anything  was 
wanted;  that  the  assignee,  at  the  request  of 
tbe  assignor,  continued  to  run  the  furniture 
manufactory,  to  finish  up  the  unfinished  fur- 
niture, and  made  some  new;  lumber,  etc., 
was  bought  by  tbe  assignee  for  that  purpose; 
and  this  was  continued  up  until  some  time  In 
1S90,  when  tbe  personal  assets  were  finally 
closed  out  The  account  of  the  assignee 
shows  that  be  paid  for  materials  for  carry- 
ing on  the  business,  traveling  expenses,  com- 
missions on  sales,  etc.,  relative  to  the  store 
and  furniture  business,  the  sum  of  $2,624.45. 
The  total  amount  realized  from  the  sale  of 
furniture,  store,  machinery,  etc.,  out  of  the 
personal  assets  was  as  follows:  From  the 
furniture,  ?2,n0.81;  from  store,  $1,363.90; 
from  machinery,  $282.05;  from  book  ac- 
counts, |4{>3.57;  and  miscellaneous  sources, 
$39.20.  Then  the  auditor  surcharged  the  ac- 
countant with  $291.82,  making  the  gross  pro- 
ceeds of  the  personal  assets  amount  to  the 
sum  of  $4,601.19.  As  against  this  sum  the 
assignee  claims  credit  for  $2,624.45  expenses, 
etc.,  for  running  the  business,  and  $250  for 
counsel  fees;  making  in  all  the  sum  of  $3,- 
'224.45,  and  leaving  a  net  balance  out  of  the 
personal  assets  of  $1,376.74,  which  Is  about 
the  amount  of  proceeds  realized  out  of  the 
store  alone.  It  Is  very  evident  that  the  con- 
tinuance of  the  business  resulted  In  consid- 
erable loss  to  tbe  estate.  While  an  assignee 
may  be  Justified  In  using  up  material  neces- 
sary to  finish  unfinished  articles  of  furniture 
or  other  manufactured  products,  yet  It  mast 
be  with  a  view  of  enhancing  their  value. 
Had  the  assignee  in  this  case,  when  he  found 
the  condition  of  tbe  unfinished  product  call- 
ed a  meeting  of  the  creditors,  and  consulted 
with  them,  and  ascertained  the  probable 
cost  and  length  of  time  It  would  involve  to 
finish  the  product  so  as  to  make  It  more 
salable,  and  their  consent  had  to  what  was 
done.  It  would  have  relieved  him  from  the 
difficulties  now  confronting  him.  But  that 
was  not  done,  and  he  was,  perbaps,  over- 
persnaded  by  the  assignor.  If  we  assume 
the  store,  shortly  after  the  assignment 
would  bare  realized  near  the  som  finally  r* 


Digitized  by  Google 


44  ATLAUnO  REPOBTBR.  (Pi. 


444 

alized  ont  of  1^— say  (1,200,— and  tlie  books 
and  notes,  etc.,  the  enm  of  $453.61,  the  ma- 
chinery $282.05,  and  the  fornltnre,  appraised 
at  sereial  hundred  dollars,  say  $1,100,  the 
personal  estate  would  have  yielded  the  sum 
of  $3,036.66  practically  for  distribution,  lesa 
reasonable  commission,  attorney's  fees,  and 
expenses.  Under  all  the  evidence  adduced 
it  would  seem  clear  that  there  Is  a  shrinkage 
of  at  least  $1,000  or  $1,200  In  the  personal 
assets,  the  result  of  the  management  of  the 
estate.  The  evidence,  however,  falls  to  show 
any  willful  mismanagement  on  the  part  of 
the  assignee.  We  think  he  was  Impressed 
with  the  Idea  that  more  could  be  realized 
by  running  the  business,  and  that  he  was 
overpersuaded  by  the  assignor.  And,  as  we 
above  stated,  an  assignee  may,  for  certain 
good  reasons,  continue  the  business  a  reason- 
able length  of  time  for  the  purpose  of  finish- 
ing unfinished  manufactured  goods;  yet  if 
he  continues  the  business  generally  for  a 
longer  period,  and  It  results  in  lose,  he  does 
so  at  hlfi  own  risk,  and  must  account.  In 
this  case,  we  think,  the  assignee  was  negli- 
gent He  should  have  known  within  a  few 
mondks  whether  the  operation  he  was  con- 
ducting as  to  the  store  and  furniture  manu- 
factory would  Increase  or  diminish  the  as- 
sets. He  was  selling  the  product  of  the 
factory  at  retail  or  wholesale,  had  his  men 
traveling  to  make  sales,  and  allowing  them 
expenses  and  commissions  for  so  doing,  and 
conducted  the  business  generally  for  a  period 
of  three  years,  with  the  result  above  shown. 
Hie  evidence,  however,  Is  somewhat  indefi- 
nite, and  It  Is  difficult  to  determine  there- 
from Just  what  loss  was  sustained.  That  the 
work  done  on  the  unfinished  furniture  en- 
baneed  Its  value  to  some  extent,  and  made 
It  mote  salable,  is  evident;  and  to  do  equity 
between  the  parties  Is  rather  difficult  under 
all  the  evidence  adduced  In  the  cause.  We 
think,  perhaps,  under  alt  the  circumstances, 
it  will  be  sufficient  to  deprive  him  of  any 
commissions  so  far  as  the  personalty  is  con* 
cemed,  and  not  allow  him  more  than  $50 
as  counsel  fees  so  far  as  the  personalty  is 
concerned,  and  we  will  surcharge  him  with 
the  sum  of  $500  on  the  personalty  side  of  his 
account 

"The  exceptions  as  to  the  proceeds  realized 
ont  of  the  real  estate  are  principally  to  the 
assignee's  commissions,  attorney's  fees,  and 
loss  sustained  on  what  is  designated  as  the 
•Mineral  Point  Property.'  The  real  estate, 
assigned  as  a  whole,  was  appraised  at  $11,- 
1M.58,  and  the  gross  proceeds  realized  out  of 
the  same  was  $7,316.53.  As  against  this 
sum  the  assignee  claims  credit  for  a  pay- 
ment to  Cambria  Iron  Company  on  Mineral 
Point  property  of  balance  of  purchase  mon- 
ey, $1^908.64,  and  taxes,  repairs,  etc..  Includ- 
ing commissions  and  attorney  fees,  $1,786.20; 
making  a  total  of  $3.7^.84,  leaving  for  dis- 
tribution the  sum  of  $3,531.16.  First  we  will 
consider  the  transactlcm  u  to  the  Mineral 


Point  property.  The  evidence  shows  Hiat  Uie 
assignor  was  the  equitable  owner  of  It  un- 
der articles  of  agreement  Just  what  amount 
of  purchase  money  had  been  paid  by  the  as- 
signor does  not  appear,  nor  Is  It  material 
to  the  question  before  us.  At  the  time  of 
the  assignment  he  was  In  the  i>06sesaion  of 
the  property,  and  had  been  for  a  long  time 
before,  and  was  receiving  the  rents  and  In- 
come from  the  same.  After  the  assignment; 
the  assignee  came  Into  possession  of  the 
same,  and  received  the  rents  and  Income 
thereof.  Some  time  after  the  assignment— 
the  time  does  not  appear  definitely  from  the 
evidence,  perhaps  a  year  or  more— the  Cam- 
bria Iron  Company  were  making  Inquiry  as 
to  the  balance  of  the  purchase  money,  and 
rendered  a  statement  that  the  balance  doe 
was  some  four  or  five  hundred  dollars  lew 
than  It  was  subsequently  ascertained  tiie 
real  amount  was.  The  asetgnee.  however, 
without  consulting  creditors,  and  without  au- 
thority from  them  or  any  one,  paid  to  the 
Cambria  Iron  Company  the  sum  of  $1,098.64, 
the  balante  ot  the  purchase  money  claimed 
to  be  due  on  the  Mineral  Point  property,  to 
procure  the  legal  title  thereto.  Then,  when 
he  came  to  make  sale  of  the  prc^^erty,  he 
sold  the  same  with  legal  and  equitable  title 
for  the  sum  of  $1,400,  or  $598.64  less  than  he, 
as  asdgnee,  bad  paid  for  only  the  legal 
title,  a  good  portion  of  the  original '  pur- 
chase money  having  l>een  paid  t>efore  he 
paid  said  balance  of.  $l,9ea64.  The  auditor 
found  that  the  action  of  the  assignee  In 
this  matter  was  unauthorized  and  unwar- 
ranted In  law,  and  then  proceeds  to  adjust 
It  by  charging  the  assignee  with  the  pro- 
ceeds of  sale,  $1,400,  and  with  the  rents  real- 
ized from  the  property,  and  crediting  the 
assignee  with  amount  he  paid,  and  vrltfa 
taxes  and  repairs,  showing  that  what  the 
assignee  paid,  Including  taxes  and  repairs, 
exceeds  the  amount  realized  from  the  sale 
and  the  rents  some  $53.15,  with  which 
amount  he  surcharges  the  assignee.  That 
the  transaction  was  a  gross  disregard  of  the 
duties  of  an  assignee  Is  clear,  and,  If  advised 
by  counsel  that  he  had  the  right  to  do  so, 
then  he  was  erroneously  counseled.  The  as- 
signee came  Into  possession  of  the  property 
and  of  the  receipts  of  the  rents  and  Income 
thereof  Immediately  after  the  assignment  In 
1883.  When  he  paid  the  balance  of  purchase 
money  to  the  Cambria  Iron  Company  does 
not  appear,  but  we  gathered  from  the  evi- 
dence and  the  argument  of  counsel  that  It 
was  over  a  year  after  the  assignment  Now, 
there  Is  nothing  In  the  evidence  to  show  tbaX 
the  assignee  would  not  have  received  from 
the  Mineral  Point  property  substentially  the 
same  amount  of  rent  he  did  receive  whether 
he  had  paid  the  balance  of  the  purchase 
money  or  had  not  paid  It  He  already  had 
received  quite  a  considerable  rent  before  he 
paid  the  $1,908.64.  This  being  so,  to  allow 
him  credit  tor  the  monoy  he  wrongly  InTeat- 
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ed,  anrely  he  cannot  offset  aa  agatnat  a  di- 
rect loss  rents  and  Income,  a  considerable 
portion  of  which  he  had  already  received 
from  the  property  before  be  misapplied  the 
funds  of  the  estate;  and,  so  far  as  the  evi- 
dence ahows,  he  would  or  might  have  re- 
ceived fuUy  aa  mnch  had  be  not  made  this 
wrongful  Investment  To  be  exceedingly 
charitable  In  the  adjustment  of  this  transac- 
tion, we  think  the  assignee,  under  all  the 
facts  and  circumstances,  about  which  there 
Is  little  or  no  dispute,  should  be  surcharged 
at  least  with  the  $596.64,  being  the  differ- 
ence he  realized  less  from  the  sale  of  the 
property  than  he  paid  of  the  assigned  es- 
tate's funds  for  It  As  to  the  question  of 
counsel  fees,  we  have  considered  the  evi- 
dence carefully.  So  far  as  the  personalty 
la  concerned,  there  seems  to  have  been  bnt 
little  legal  professional  services  required; 
and  as  to  the  real  estate  the  services  were  of 
the  ordinary  work  pertaining  to  assigned  es- 
tates, such  as  procuring  order  of  sale  for 
real  estate,  and  the  orders  of  sale  enlarged 
and  continued  several  times,  and  making  out 
of  some  eight  or  nine  assignee's  deeds. 
There  was  no  litigation  of  any  consequence, 
—only  snch  as  has  arisen  upon  exceptions  to 
the  administering  of  the  affairs  of  the  assign- 
ed estate.  As  to  any  compensation  for  counsel 
fees  aa  to  the  Mineral  Point  property,  none 
should  be  considered,  either  as  to  the  sale 
thereof  or  the  making  of  deed  therefor. 
After  considering  the  case  fully,  we  are  of 
the  opinion  that  If  the  assignee  Is  allowed 
out  of  the  assigned  estate  the  sum  of  $250 
for  counsel  fees  It  Is  a  very  liberal  allowance 
for  counsel  fees  as  to  the  realty.  As  to  as- 
signee's commissions,  If  we  were  to  limit 
him  to  the  ordinary  rule.  It  would  be  2%  per 
cent  on  the  sums  realized  out  of  the  prop- 
erty. We.  however,  think  that  out  of  the 
real-estate  assets  we  will  allow  blm  commis- 
sions of  $250.  Assignees  and  counsel  thereof 
should  realize  that  assigned  estates  for  the 
benefit  of  creditors  are  made  In  trust  for  the 
creditors  and  assignor;  and  where  the  estate 
18  largely  Insolvent,  as  In  this  one,  It  Is  es- 
pecially In  trust  for  the  creditors,  and  are 
not  to  be  unnecessarily  prolonged  In  their 
•ettlement  and  minimized  for  the  benefit  of 
the  assignee  and  counsel  concerned.  The 
assignee  Is  a  trustee,  and  subject  to  the  good 
faith  and  responsibilities  as  such.  The  ex- 
ception to  the  auditor's  fee  we  dismiss  be- 
cause the  evidence  falls  to  show  definitely 
tlie  exact  time  employed.  The  report  Is 
-voluminous,  and  a  good  deal  of  testimony 
taken.  The  restatement  of  the  account,  and 
tbe  long  pro  rata  distribution,  and  making 
out  of  the  report  was  accompanied  with  a 
irnat  deal  of  labor.  We,  however,  will  exact 
of  tbe  auditor  the  duty  of  making  a  pro 
rata  distribution  In  accordance  with  our 
decree,  without  additional  compensation. 
Then,  for  the  purposes  of  distribution,  we 
decree  tlte  following  balancea.  which  are 
tiie  balance!  found  by       auditor  after  de- 


ducting the  expenses  of  the  audit,  with  thi 
Burchargea  we  have  made  added  thereto: 

The  balance  of  the  penonal  aaseti  as 
foond  b7  the  anduor,  less  expenses 

o(  audit  .777. . . .  $1,265  02 

To  sorcharse  of  commlsrions  of  a»- 

■ignee    200  00 

To  surcharge  o<  coonsel  fees   2C0  00 

Amt  of  personsltr  for  distribution, 
witiioat  forther  deductions  $1,766  08 

Balance  of  real  estate  fond  as  foood 

auditor,  less  expenses  of  audit. .  $34965  84 
To  error  In  calcalating  amount  of  sale 

of  real  estate.  '.   25  00 

To  snrcharge  loss  on  Sfineral  Point 

property    698  64 

To  soreharge  on  ssrignee's  conmaia- 

alons    100  00 

To  surcharge  attorney  fees  allowed. .      100  00 

Balance  of  realty  assets  for  distribu- 
tion without  further  deductions. . . .  $4,069  48 

"The  exceptions  are  sustained  to  the  ex- 
tent as  set  fOTth  In  the  foregoing  opinion 
and  statement  and  the  otiier  exceptiMis 
overruled  and  dlsmlaaed." 

Wm.  H.  Sechler  and  Thomas  J.  Itell,  for 
appellant  Alvln  Brana  and  S.  L.  Beed,  for 
appellees. 

PBR  ODBIAM.  We  find  no  error  In  this 
record  that  would  Justify  a  rerersal  or  modi- 
fication of  the  decree;  nor  Is  thwe  anythlnir 
In  either  of  the  spedfleattons  of  error  that 
requires  discussIcML  The  oHrrectness  of  the 
decree  and  the  rulings  of  the  court  leading 
up  thweto  are  so  fully  vindicated  In  the 
clear  and  exhaustive  opinifm  of  the  learned 
president  of  the  Forty-Ninth  Judicial  district, 
who  specially  presided  at  the  hrartaig,  that 
we  find  it  unnecessary  to  add  anytlflnff  to 
what  he  has  so  well  said.  On  that  (^rinlon 
the  decree  Is  afOrmed,  and  appeal  dismissed, 
at  appdlanf  s  coats. 


(J»  Pa.  St  in> 
HI0HARD8ON  T.  RI0HABD80M. 

OSapreme  Oonrt  of  PenDsylvania.   Oct  SB* 

1809.) 

APPIAL   AMD  BRROR— INTBRLOCUTORT  OR- 
DBRS-UNAimiORIZED  APPBAIi-DAM- 
AOna  FOR  DBLA.T. 

1.  An  appeal  will  not  Ue  from  an  order  over- 
mllng  a  demurrer  to  a  complaint,  It  being  an  ifr- 
teriocutory  order. 

2.  Under  Act  Hay  19,  1887  (P.  L.  72),  author^ 
izlng  the  imposition  of  a  penalty  (or  taking  an 
appeal  merely  for  delay,  a  penalty  may  be  im- 
posed where  tbe  result  of  an  nnaothorised  ap- 
peal from  an  Interlocutwy  order  is  an  unneces- 
sary delay  of  neariy  a  year  In  prosecuting  the 
cause  to  a  final  decree. 

Appeal  from  court  of  common  pleaa,  West- 
moreland county. 

Action  hy  Mary  J.  Richardson  agahist  O. 
B.  Richardson  for  divorce.  From  a  decree 
overruling  his  demurrer  and  allowing  libelant 
to  amend,  defendant  appeals.  Dismissed. 

Oeo.  S.  Rumbaugh,  for  appeOant  Bdward 
E.  BobbtaiB  and  John  B.  Knnkle,  for  i^ipellee. 


Digitized  by  Google 


446 


44  ATLAMna  BBPORTBB. 


PHR  ODBIAM.  l%e  otden  of  the  court  l>e- 
low  oTermllDS  tbe  demurrer  to  the  libel  and 
graQtln^  the  libelant  leave  to  amend,  etc.,  are 
the  only  subjects  of  complaint  In  the  Qiedfica- 
tions  of  error  before  ua.  nioae  orden  are 
merely  Interlocntorr.  Neither  of  them  la,  In 
any  proper  sense,  a  "final  sentence  or  dMxee,** 
from  which  alone  an  appeal  Ilea  to  this  court 
The  appeal  was,  therefore,  noanthorlsed,  and 
the  same  Is  accordingly  quashed,  at  appel- 
lants costs. 

The  result  of  flie  appeal  has  been  an  unnec- 
essary and  vexations  delay  of  nearly  a  jeax 
In  prosecuting  the  cose  to  a  final  decree.  We 
think  the  undisputed  &cts  bring  the  case  with- 
in the  mischief  Intended  to  be  remedied  by 
the  recent  act  of  May  19,  1807  (P.  I*  72),  au- 
thorlzli^  the  imposition  of  penalties 'for  suing 
out  appeals  merely  for  delay.  It  Is  therefore 
ordered,  on  motion  of  •appellee's  attorney,  that 
aa  further  costs  an  attorney's  fee  of  $26  be 
awarded  against  the  appellant 


.  OM        St.  359) 

OASSELL  CROTHBBS. 

Supreme  Court  of  PennsylTanla.   Oct  80. 

1889.) 

OIL  LBASE-TBRMINATION— TENANCY  AT  WTlOi 
— RBMBDY  FOR  PB:RS0NAL  PROPBRTY. 

1.  Under  a  lease  for  operating  for  oil  tor  the 
term  of  10  yeara  "and  as  long  thereafter  aa  oU 
*  *  *  1b  foand  In  paying  qnantltiea."  In  con- 
sideration of  one-^ghtb  of  the  oil,  on  the  lessee 
falling,  after  the  10  years,  to  produce  oil  in 
paying  quantities,  the  tenancy  becomes  one  at 
will,  not  from  year  to  year,  and  may  be  ended 
at  any  time  by  cdtlier  party,  without  ri^t  to  the 
lessee,  if  oil  Is  afterwards  discovered  m  paying 
qnantities, 

2.  The  tenancy  under  a  lease  for  oil  purposes 
for  10  years,  and  as  long  thereafter  as  (ul  is 
foand  In  paying  qnaQtities,  with  right  to  the  les- 
see at  any  time  to  remove  machlnerr  placed  br 
him  on  the  premises,  having  become  one  at  will, 
OQ  the  leasee  failing,  after  the  10  years,  to  pro- 
dace  oil  in  paying  quantities,  and  being  terminat- 
ed bv  the  lessor,  who  entered  and  converted  the 
machinery,  tbe  remedy  of  the  lessee  for  the  ma- 
chinery is  not  ejectment,  bot  an  action  for  con- 
verrion. 

Appeal  from  court  of  common  pleas,  Wash- 
ington county. 

BJectment  by  Cecelia  Cassell  against  W.  B. 
Orothers.  Judgment  for  defendant  Plain- 
tiff appeals.  Affirmed. 

Tbe  ot^nlons  of  tbe  court  below  are  aa  fol- 
lows (McDvalne,  P.  J.): 

"1.  Facts  Pound. 

"(1)  On  April  22,  1887,  W.  B.  Crothers,  the 
defendant  leased  his  farm  in  Buffalo  town- 
ship, In  tbds  county,  containing  96  acres,  more 
or  less,  to  the  Marshall  Oil  Company,  'Its  anc- 
cessorB  and  assigns,'  'for  the  sole  and  only 
purpoae  of  drllUiv  and  operating  for  petro- 
leum oil  and  gas  for  the  tenu  of  ten  (10)  years, 
and  aa  long  thereafter  as  oU  or  gas  Is  found 
In  the  land  herein  described  In  paying  quau- 
titiea,*  with  the  right  'to  remove  at  any  time 
any  and  all  machinery,  oil-well  supplies,  or 


appurtenances  and  pvopettj  «S  taj  Und  to 
aald  party  of  the  aeeond  part  beloiving  or  by 
It  placed  on  aald  premises.'  In  conaldemtlon 
of  said  lease,*  the  aald  party  of  tbe  aecood 
part*  agreed  'to  pay  to  said  party  of  the  flrat 
part  five  hundred  doUan  MnmiHiiy  for  eacb 
gas  well,  from  the  time  said  gas  Is  conducted 
and  used  or  sold  off  of  said  premlao';  and.  In 
further  consideration  of  said  lease,'  the  party 
of  the  second  part*  agreed  to  deliver  to  said 
party  of  the  first  part  the  one-eighth  of 
an  ttie  oil  produced  and  saved  firom  said  prem- 
ises, and  to  deliver  the  same  to  a  pipe  Une  for 
the  said  party  of  the  first  iiart' 

"(2)  The  rights  of  tbe  Marshall  Oil  Company 
by  assignments  were  transferred  and  vested  In 
Cecelia  Cassell  on  March  18,  1891,  and  were 
held  by  her  from  that  date  mitU  the  bringing 
of  this  action. 

"(3)  A  number  of  wells  were  drilled  on  thia 
farm  under  this  lease  shortly  after  Its  execu- 
tion, and  oil,  but  not  gas,  was  found  In  pay- 
ii^  quantities.  The  term  of  the  lease  (10 
years)  expired  on  -April  22,  1897,  and  at  that 
time  there  were  five  wells  that  had  been  or 
were  being  pumped  for  oil.  On  July  1,  1897, 
four  wells  were  producing  oil,  and  on  Novem- 
ber 14,  1897,  only  Uiree.  On  the  last-named 
day  all  tbe  oil  In  tbe  tanks  was  run  Into  tbe 
pipe  line,  all  the  wells  were  shut  down,  and 
the  loose  tools  were  locked  up,  and  the  em- 
ployes  In  cha^e  of  the  lease  left  It  and  none 
of  them  returned,  except  as  beralnafte:  stat- 
ed. At  the  time  the  wells  were  thus  shut 
down  they  were  making,  In  all,  about  tme  or 
two  barrels  of  oil  per  day,  and  were  not  at 
that  time  producing  oil  In  paying  quantities; 
a  production  of  elgbt  or  ten  barrels  per  day 
being  necessary  before  It  could  be  said  that 
the  premises  leased  were  producing  oil  In  pay- 
ing quantities.  The  wells  were  iftiut  down 
and  left  as  we  have  Indicated,  by  the  field 
manager,  to  pursuance  of  directions  received 
from  the  attorneys  to  fact  of  Cecelia  Gassdl 
the  plaintiff,  which  directions  were  contained 
In  the  following  letter:  'New  York,  Not.  9, 
1897.  T.  BL  Sloan,  Taylorstown,  Pa.— Dear 
Sir:  In  r^^  to  yours  of  November  8th, 
would  say  that  we  have  recentiy  written  Mr. 
Malick  to  Instruct  you  to  shut  down  the  Blay- 
ney  well  and  the  W.  B.  Orothers  farm  for  tbe 
wtoter.  It  la  not  our  totentlon  to  clean  out 
any  wdls  to  that  section  before  next  spring. 
Our  Mr.  Mailed  win  see  you  noaa,  aa  he  In- 
tends to  make  a  trip  to  l^iyloratown  shorUy. 
Tours,  truly,  Bettman,  Watson  &.  Bemhelm- 
er.* '  These  people  controlled  a  number  of 
wells  to  this  'section'  besides  those  on  the 
Orothers  farm,  some  of  which  were  not  shut 
down. 

"(4)  Some  time  to  April,  1898,  W.  B.  Croth- 
ers, the  defendant  mtwed  and  took  posses- 
sion of  ail  the  wells  and  property  of  the  plaiq- 
tiff,  toduding  boilers,  engines,  steam  pipe, 
sucker  rods,  tools,  etc,  claiming  that  the 
tenn  of  the  lease  had  ended,  and  that  the 
leased  premlsea,  and  everything  foun«  ttieie- 
on,  I)elonged  to  hhn.   He  Aot  and  cleaned  out 
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some  of  the  veils,  rebuilt  some  of  the  rigs, 
and  repaired  some  of  the  machinery,  and  X>j 
the  1st  of  Jolj,  1898,  was  producing  oil  In 
oaring  quantities,  to  wit,  eight  or  ten  barrels 
per  day.  On  the  15th  or  lt$th  of  May,  1898, 
the  plaintiff,  Imowlng  what  the  defendant  had 
done,  sent  an  empioyd  to  take  charge  of  her 
wells  on  this  farm,  who  was  ordered  off  and 
threatened  with  arrest  by  the  defendant;  he, 
Id  Jostlflcatlon  of  his  action,  claiming  that  the 
plaintiff  had  no  longer  any  rights  under  the 
lease  of  date  April  22,  1887.  Between  No- 
vember 14,  1897,  when  the  wells  were  shut 
down,  and  May  IB  or  16,  1898,  when  this  em- 
pIoy4  made  his  appearance,  no  one  In  behalf 
of  the  plaintiff  had  done  anything  upon  the 
leased  premises.  On  the  ^th  day  of  August, 
1898,  this  action  of  ejectment  was  brought  to 
recover  possession  of  tbll  tract  of  land  for  oil 
and  gas  purposes. 

"2.  OonclusloiL 

"From  the  foregoing  facta  we  hold  as  fol- 
lows: (1)  That  the  plalnUff  did  not  abandon 
her  rights  under  the  lease;  (2)  that  the  plain- 
tiff did  not  forfeit  her  rights  onder  the  lease; 
bat  <3)  tliat  the  period  for  which  she  held 
onder  the  lease,  on  November  14,  1897,  be- 
came subject  to  tenoinatlou,  as  oil  or  gas  was 
not  being  produced  in  paying  quantities,  and 
that  the  defendant  on  April  1,  1898,  bad  a 
right  to  re-enter  to  determine  It;  (4)  but  that 
tills  did  not  glTe  him  the  right,  eo  Instante,  to 
take  and  convert  to  his  own  use  the  plalnticrs 
personal  property  found  upon  the  lease,  or 
sodi  fixtures  as  she  had  not  had,  after  notice, 
a  reasonable  time  to  remove;  (5)  that  the 
plaintiff's  remedy  against  the  defendant  for 
taking  and  appropriating  any  personal  prop- 
erty or  fixtures  which  had  a  right  to  re- 
moTe  la  not  an  action  of  fljectmmt 

How  the  Court  Arrived  at  Its  Oondnslons. 

"A  lessee's  rights  under  an  oil  lease  may  be 
terminated  by  'abandonment,'  by  'forfeiture,* 
and  by  'expiration  of  the  term'  for  which  the 
lease  was  made.  *  "Abandonment"  Is  the  re- 
linquishment or  surrender  of  rights  of  property 
by  one  person  to  another.  It  Includes  both 
intention  to  abandon  and  the  external  act  by 
vrtilch  the  Intention  is  carried  Into  effect' 
1  Am.  &  Bag.  Euc  Law  (2d  Ed.)  1,  and  notes. 
The  position  that  the  plaintiff,  when  she  caus- 
ed the  w^ls  on  this  lease  to  be  shut  down  and 
the  tools  safely  locked  19,  intended  to  aban- 
don her  claim  to  the  lease,  and  her  right  to 
remove  personal  property  of  great  value,  la, 
under  the  facte,  found  clearly  untenable.  The 
lett»  of  the  attorneys  In  fact  shows  that  no 
abandonment  was  intended,  and  the  writer  of 
the  letter  says  In  his  testimony  that  none  was 
Intended,  but  that  they  expected  to  come  back 
in  the  spring  and  clean  out  the  weUs.  And 
we  think  It  Is  dear,  Independrat  of  his  testi- 
mony as  to  their  intention,  that  the  plaintiff 
hitended  in  the  aprlng  to  come  bade,  and 
either  clean  ont  the  wtfia,  w  remore  ha  per^ 


sona!  property,  the  right  to  remove  which  was 
given  by  the  lease. 

**  'Forfeiture'  means  the  loss  of  something 
as  a  penalty  for  doing  or  omitting  to  do  a  cer- 
tain required  act.  In  the  lease  under  which 
the  plaintiff  claims  we  are  unable  to  find  any 
covenant,  expressed  or  Implied,  that  the  plain- 
tiff so  far  failed  to  perform  that  would  for- 
feit to  the  defendant,  not  only  her  right  to 
take  the  oil  and  gaa  found  in  the  land,  but  her 
right  to  remove  'at  any  time  any  and  all  ma- 
chinery, oil-well  SQpplles,  or  appurtenances 
and  property  of  any  kind  to  her  belonging.' 
Forfeitures  are  not  fttvorites  of  the  law,  and 
equity  may  relieve  against  them,  even  where 
the  act  of  the  party  out  of  which  the  fw- 
felture  arises  Is  unequivocal  and  ondlspnted. 
In  the  case  at  bar  the  only  grounds  upon 
which  the  defendant  might  claim  that  the 
plaintiff  had  forfeited  all  her  rights  under  the 
lease  Is  that  she  shut  the  wells  down.  Bnt 
she  was  onjy  bound  under  her  Implied  cove- 
nant to  operate  them  as  long  as  oil  and  gaa 
were  found  in  paying  quantities.  If  oil  and 
gaa  were  not  being  found  in  paying  quantities, 
she  had  the  right  to  shut  down  the  wells,  and 
take  such  time  as  the  defoidant  would  allow 
her,  or  as  was  reasonable,  to  remove  her  ma- 
chinery. But  suppose,  for  the  sake  of  the  ar- 
gument, that  there  had  been  written  in  this 
contract  of  lease  these  words:  'If  oil  Is  found 
in  paying  quantities  tne  lessee  shall  operate 
the  producing  wells  continuously,  and  with 
reasonable  diligence;  and  If  he  falls  to  do  so, 
and  thus  deprives  the  lessw  of  his  royally, 
he  shall  forfeit  to  the  lessor  his  rights  to  fur- 
ther operate,  and  the  oil  and  gas  remaining  In 
the  leased  premises  shall  revert  to  the  lessor.' 
Would  snch  a  clause  of  forfeiture  be  self- 
operating,  and  would  It  affect  the  right  to  re- 
move the  machinery?  In  our  opinion.  It 
would  not  It  would  be  opemtive  only  from 
the  time  the  lessor  elected  to  enforce  It  And 
the  lessor  could  not,  1^  the  same  act,  tw- 
minate  the  lease  and  apivopriate  the  personal 
property  and  fixtures  of  the  lessee  to  his  own 
use.  A  reasonable  lime  should  be  given  to  re* 
move  theae  after  the  forf^tore  was  declared. 
Surely,  equity  would  not  allow  a  forfeiture  of 
the  lease,  and  what  was  demised  and  granted 
by  it  to  the  lessee,  to  carry  with  It  a  forfei- 
ture of  the  right  reserved  to  the  leasee  to  re- 
move his  machinery,  ete.,  unless  the  forfeiture 
of  the  machlnezy  was  also  ei^resdy  i«vvlded 
fw.  'Where  a  lease  provided  for  forfeltare 
for  nonpayment  of  royalty,  and  also  that  new 
boUdlngs  placed  opoo  the  land  by  the  leasee 
might  be  roDoved  at  the  termination  of,  the 
lease,  unless  all  right  theveto  has  been  for- 
feited by  a  forfeiture  of  the  leaiM,'  held*  that 
the  right  to  remore  buildings  within  a  reason- 
able time  was  not  tost  by  forfeiture  for  !»&• 
payment  of  royalty.  The  forfeiture  for  nm- 
payment  waa  ft  forfeiture  of  the  lease  only, 
and  It  should  durly  appear  that  It  also  mo- 
Tlded  fw  the  fOTfeltore  of  the  bnlldlngs  be- 
fore It  cam  be  dedarad  ao.*    Barring.  &  A. 
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Mlnea,  p.  151;  Mlckle  v.  Douglaa,  75  Iowa, 
78,  89  N.  W.  19S.  See  12  Am.  &  Eng.  Edc. 
Law,  768.  note  7;  Wick  t.  Bredln.  180  Fa.  St 
83,  42  Ati.  17. 

'^hfs  brings  as  to  Qie  consideration  of  « 
question  that,  so  far  as  we  know,  has  not 
been  before  any  of  our  courts;  and  that  to, 
what  Is  the  true  tnterpretation  to  be  put  up- 
on the  words,  'and  as  long  thereafter  as  oil 
or  gas  Is  found  In  the  land  herein  described 
In  paying  quantities,'  as  found  In  this  lease? 
The  parties  fixed  the  term  of  the  lease  at  10 
years,  which  expired  on  April  22,  1807.  but 
they  provided,  in  case  oil  or  gas  was  being 
profitably  mined  at  the  end  of  this  term,  that 
It  could  be  extended  to  another  date,  to  be 
fixed  by  the  failure  of  the  land  leased  to 
yield  oU  or  gas  In  paying  quantities.  When 
this  uncertain  date  was  capable  of  being  made 
certain,  then  the  lease  could  be  terminated; 
and  after  that*  date  the  lessee,  if  he  did  not 
snrrender  the  premises,  was  a  t^ant  at  will, 
and  the  landlord  could  at  any  time  enter  and 
repossess  himself  of  the  premises  demised, 
and  after  auch  entry  the  rights  of  the  lenee 
to  the  oil  and  gas,  eren  If  It  was  afterwards 
discovered  In  paying  quantities  by  the  land- 
lord, would  be  terminated.  The  true  Inter- 
pretation of  the  words,  *aB  long  thereafter  as 
on  or  gas  is  fotmd  In  the  land  In  paying 
quantities,'  is  not  'as  long  thereafter  ai  oil  or 
gas  can  be  found  In  the  land  In  paying  quan- 
tities by  any  one,'  so  as  to  give  tlie  leasee  a 
tenancy  nntll  all  the  oil  and  gas  In  the  land 
shall  be  exhausted,  but  la  this:  'as  long  there- 
after as  oU  or  gas  la  actually  being  fbund  In 
'Qie  land  in  paying  guantlHea,  under  sncb  de- 
velc^ments  as  the  lessee  baa  seen  fit  to  make 
under  her  covenants  in  the  leaae.'  Taking 
her  manner  of  operating  the  lease,  the  10- 
year  term  having  expired,  the  moment  she 
failed  to  produce  oil  In  paying  qnantitles,  that 
moment  the  tenancy  became  a  tenancy  at 
ir\lU  vhkb  could  be  ended  at  any  time  by 
either  the  tenant  or  tlie  landlord.  We  eumot 
seen  how  a  lessee  In  an  oil  lease  on  a  n^lty, 
not  an  annual  rental,  holding  over  (after  a 
fleflnlte  term' baa  expired)  under  the  extenslui 
of  the  term  for  'as  long  fliereafter  as  oil  la 
found  In  paying  quantities,'  can  be  a  tenant 
from  year  to  year,  as  suggested  the  coun- 
sel fw  the  plaintiff.  In  a  tenancy  from  year 
to  year,  'the  holding  over  Implies  a  term  itf 
the  same  duration  as  the  orlgbial  teim,  and 
the  payment  of  an  annual  rental*  The  leaae 
here  definitely  fixes  the  length  of  the  extends 
ed  term.  A  failure  at  any  time  after  April 
22,  J80T,  to  produce  oil  In  paying  qnantltlea, 
enda  It,  and  a  holding  ova  after  tibat  oml- 
ttngency  conld  not,  by  Implication,  be  for  tba 
purpoae  of  producing  oIL  Af^  the  failure 
to  produce  <Al  In  paying  quantities,  the  plain- 
tiff's r^bts  are  limited  (If  tiie  defendant  elects 
to  terminate  the  tease)  to  the  removal  of  bla 
machinery,  and  to  a  possesslcm  for  a  reason* 
able  length  of  time  that  this  might  be  accom* 
pUsbed,  If  the  property  has  not  been  .taken, 
but  remains  as  the  plaintiff  1^  It  when  be 


stopped  producing  (HI.  Where  oil  was  no 
longer  being  produced  In  paying  quantities, 
the  lease  was  liable  to  be  terminated,  and 
after  tliat,  In  our  opinion,  It  must  be  re^rded 
as  a  tenancy  at  will,  and  not  from  year  to 
year,  or,  if  not  a  tenancy  at  will,  then  a  ten- 
ancy at  suffrance. 

"In  conclusion,  then,  our  oidnlon,  under  the 
facta  and  the  law  as  we  have  found  them,  is 
that  when  the  well*  were  shut  down  In  No- 
vember, 1897,  when  they  were  not  producing 
oil  or  gas  in  paying  quantities,  and  when  tbe 
plaintiff  teft  the  premlsea  for  the  winter,  the 
tenancy  became  a  tenancy  at  will,  and  that 
the  defendant  then  and  afterwards,  so  long 
as  these  conditions  remained,  had  tbe  right 
to  terminate  the  lease,  and  that  his  entry  In 
April,  1898,  to  terminate  It,  If  confined  89lely 
to  that  purpose,  was  not  unlawful;  Irat  that 
he  bad  no  right,  as  part  of  the  act  terminat- 
ing tbe  lease,  to  take  and  appropriate  the 
plaintiff's  machinery,  oil-well  supplies,  and 
other  personal  property.  He  conld  not  law- 
fully enter  to  take  the  fixturea  It  was  bis 
duty— she  not  having  elected  to  terminate  the 
lease  nor  having  consented  to  the  entry  at 
the  defendant— to  give  her  a  reasonable  time 
and  oppcHtunlty,  tittet  notice,  to  remove  her 
property.  'Where  the  tenancy  to  uncertain  In 
duration,  as  when  it  depends  upon  a  contin- 
gency, or  when  the  lessee  to  a  tenant  for  life 
or  at  wIU,  the  tow  allom  a  reasonable  time 
toe  tbe  removal  of  fixtures.'  8  Am.  ft  Vtng. 
Enc.  Law  (1st  Ed.)  62. 

"And  this  brings  us  to  the  question,  what 
kind  of  a  Judgment  ahould  be  entered  hi  this 
case  on  our  findings?  We  are  asked  to  enter 
a  Judgment  for  the  plaintiff.  If  not  general^, 
at  least  for  the  possession  of  the  land  tor  the 
purpose  of  removing  the  pn^rty  placed 
thereon  by  the  lessee  and  Its  assigns  In  tbe 
operation  for  oil  and  gas.'  It  la  true  that 
ejectment  Is  an  equitable  remedy,  and  con- 
ditional Judgments  are  sometimes  entered  to 
force  the  defendant  to  do  equity.  But  In  this 
case  the  evidence  shows  tiiat  tbe  plaintiff's 
prop^y  has  been  appropriated  by  the  defend- 
ant, and  much  of  It  has  been  changed  bi 
character,  and  we  do  not  see  how,  in  an  ac- 
tion of  ejectment,  we  could  mold  a  Judgmoit 
that  would  give  to  both  parties  their  rl^ts. 
The  most  that  we  can  do  for  the  plaintiff  la 
to  mxAA  the  Judgment  so  as  to  show  tiiat  hsr 
rlglit  to  the  machlnaTr  siqiplles,  pipes, 
bollem  engines,  ixx^  etc.,  on  tbe  land  In 
dl^te,  and  taken  by  tbe  defendant  as  she 
claims  unlawful^,  to  not  adjudicated  In  this 
case,  and  are  not.  by  reason  of  tbe  JodgmoDt 
herein  entered,  to  be  considered  as  part  of 
Ibe  land  (tbe  possession  of  which  is  found  to 
rightfully  be  ta  the  defendant)  at  the  time 
he  re-entered  In  April.  1808." 

"Plaintiff's  Pohits  and  Answom 

"0)  That  the  plaintiff,  under  tbe  least 
made  by  tbe  defendant,  was  In  possesslwi  of 
said  land  uaOer  a  tenancy  flom  year  to  year, 
and  could  not  be  dispossessed  without  due 
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and  ksKl  BoHce  to  qnlt  given  by  the  defend- 
ant. Befuscd. 

"(2)  That,  under,  all  the  evidence  In  the 
case,  the  plaintiff  la  entitled  to  the  poasenlm 
of  the  land  In  dlspnte  for  on  and  ga>  pur 
poses.  Refused. 
*1t  second  point  la  refused,  then: 
"<3)  That,  under  all  the  evidence  In  tills 
case,  the  plaintiff  la  entitled  to  the  posses- 
sltm  of  the  land  for  the  porpose  of  removing 
the  property  placed  thereon  by  the  leasee  and 
Its  asslgna  In  Ita  operations  for  oil  and  gas. 
Befuaed." 

"Opinion  Overruling  Plaintiff's  Bzceptlona. 

"The  eueptions  taken  by  the  plaintiff  to 
the  decision  of  the  court  in  this  case  are  to 
the  conclusions  of  law,  and  not  to  the  flnd- 
is^  of  fact,  and  raise  two  aneatious  which 
merit  consldwatlon:  First  In  April  189B, 
when  the  defendant  dispossessed  the  plain- 
tiff, was  abe  a  tenant  from  year  to  year? 
Second.  Under  the  facts  In  this  case.  Is  eject- 
ment the  plaintiff's  remedy  to  recover  the 
*niachln^.  oil-well  supplies,  and  other  prop- 
erty* placed  by  her  and  her  predecessors  in 
title  upon  the  Jeased  premises,  granting  that 
her  title  to  the  leasehold  estate  was  termi- 
nated by  the  entry  of  the  defendant?  In  oth* 
er  words,  should  the  plaintUTa  third  point 
have  been  affirmed,  and  Judgment  entered  In 
accordance  therewith? 

"First  question:  The  unique  cbaracta  of 
an  'on  lease'  makes  It  somewhat  difficult  to 
apply  the  well-established  rules  that,  under 
the  common  law,  apply  to  the  ordinary  lease, 
where  the  relation  of  landlord  and  tenant, 
pure  and  simple,  Is  created.  In  an  oil  lease 
the  lessor*  and  the  'lessee*  sustain  a  dual  re- 
lation to  each  other.  In  a  sense  they  are 
landlord  and  tenant,  but  they  also  inataln  the 
relation  of  'grantor*  and  ^antee'  of  an  in- 
terest In  lands.  The  lessee  Is  a  tenant  as  to 
the  snrface  of  the  land,  so  far  as  It  may  be 
necessary  to  carry  on  bis  mining  operations, 
but;  as  to  the  on  in  the  land  after  It  is  dis- 
covered by  the  drill,  he  Is  the  'grantee,*— ttie 
owner  in  fee  simple.  The  lessor  for  the  oc- 
cupancy of  the  snrface  of  the  land  does  not. 
as  is  usual  with  landlcurds,  receive  a  rent.— 
a  ccm^nsatlon  payable  perlodtcally.-Hior 
does  he  receive  part  of  the  produce  of  the 
land  leased.  He  receives  part  of  the  land  It- 
self,—a  royalty.  A  part  of  the  oil  mined  and 
oil  In  place  Is  real  estate.  The  tenancy  of 
tlie  plaintiff  In  this  case,  wblch  alone  related 
to  the  surface  of  the  defendants  land  after 
AprO  22,  1897,  was  not  in  consideration  of 
tbe  payment  of  a  sum  of  money  periodically 
made,  but  depended  upon  the  omtlnued  pro- 
duction of  oil  in  paying  qnantltiea;  or,  stated 
negatively,  upon  the  exhaustion  of  the  min- 
eral that  waa  being  mined.  The  moment 
tbat  oil  was  not  being  produced  in  paying 
qnantltieB,  and  that  fact  was  ascertained  and 
dedared.  that  moment  the  tight  to  occupy, 
tbB  snrface  tor  oil  and  gas  purposes  ceased, 
regardless  tbe  fact  that  the  termination  (tf 
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the  fixed  term  of  the  lease  was  on  Aprtt  22, 
1887.  To  say  that  the  lease  after  AprH  22, 
1897,  was  a  lease  from  year  to  year,  would 
be  to  change  the  contract  of  the  parties  from 
a  lease  to  continue  'so  long  thereafter  as  oil 
may  be  found  in  paying  quantities'  to  a  lease 
to  continue  'so  long  thereafter  as  oil  may  be 
found  in  paying  quantities,  provided  the  termi- 
nation shall  only  occur  on  April  22d,  the  end 
of  a  year  counting  from  AprU  22,  1807.  the 
end  of  the  fixed  term.*  That  is  to  say,  If  the 
leased  premises  actually  and  beyond  dispute 
produced  some  oil,  but  not  in  paying  qnantii- 
ties.  say  on  April  24.  1897,  the  lessee  for  th« 
gain  of  the  lessor,  would  be  bound  to  pump 
the  wells  at  a  loss  until  April  22,  1898,  there 
being  some  to  be  pumped;  or,  if  the  oil  wan 
totally  exhausted,  the  lessee  could  retain. the 
surface  of  the  land  for  one  year,  la^ng  two 
days,  without  compensation  to  the  lessor. 
Surely,  the  parties  did  not  Intend  this. 
Again,  suppose  that  on  November  14.  1897. 
the  plaintiff.  In  place  of  shutting  down,  had. 
against  the  will  of  tlie  defendant,  removed 
all  her  machinery,  oU-well  supplies,  and  oth- 
er property  because  the  lease  waa  not  pro- 
doclng  oil  In  paying  quantities;  could  the  de- 
fendant (admitting  the  fact  that  ofl  was  not 
b^ng  produced  in  paying  quimtitles)  main- 
tain an  action  against  tiie  plaintiff  for  roy- 
altles  for  the  year  ending  April  22,  1898,  fix- 
ing the  amount  at  the  same  as  he  received 
the  year  endhig  April  22.  1897?  Gertalnly 
not.  As  we  said  In  our  attempt  to  vindicate 
onr  conclusions  of  law  In  the  decision  hereto- 
fore filed,  we  know  of  no  case  where  the 
question  here  raised  has  been  i>assed  upon 
by  any  of  our  courts.  Adopting  a  rule,  then, 
that  will  do  equity  to  both  parties,  we  hold 
that  In  an  oil  lease  for  a  fixed  period,  and 
'as  long  thereafter  as  oil  Is  found  In  paying 
quantities,*  where  the  lessor's  compensation 
Is  one-eighth  of  the  oil  jwodnced,  the  tenancy 
as  to  the  surface  of  the  land,  after  the  ex 
piraUcH)  of  the  fixed  i»eriod,  and  after  the 
fact  that  oil  Is  not  being  found  and  produced 
in  paying  quantities  beccnnes  susceptible  of 
proof,  is  a  tenancy  in  the  nature  of  a  ten- 
ancy at  will,  and.  If  not  actually  terminated 
by  mutual  consent,  or  conthiued  by  mutual 
consent,  In  order  that  further  exploration  be 
made,  may  be  terminated  by  either  iMirty. 

"Second  question:  Here  we  have  another 
new  question.  At  first  our  mind  was  inclin- 
ed to  yield  to  the  argument  of  counsel  for 
the  plaintiff.  But;  on  reflection,  our  best 
Judgment  is  that  the  mong  the  defendant  ditf 
(If  any)  was  not  so  much  gainst  the  plain- 
tUTs  right  of  poaseBsIon— her  right  to  entet 
and  remove  her  property— as  It  waa  against 
her  title  to  the  personal  property  In  question, 
—her  right  to  the  property  ItseU.  From  the 
testimony  In  the  case,  and  from  what  was 
said  by  the  counsel  of  the  defendant  at  the 
argument,  and  from  the  Inferences  tliat  can 
be  fairly  and  legally  made  from  what  was 
developed  in  thto  trial,  the  defendant,  when 
he  took  possession  ctf  the  plaintifrs  prnpert7> 
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not  only  Intended  to  terminate  the  leasebold 
estate,  bnt  to  actually  impropriate  and  con- 
Tert  to  hts  own  use  the  property  that  at 
least  daring  tbe  numlng  of  the  tease,  was 
the  idalntlfTs  personal  property. ,  Suppose 
that  on  the  very  day  that  the  defendant  en- 
tered to  terminate  the  leas^old  estate  he 
had  moved  the  boUera,  engines,  loose  toi^, 
and  other  personal  property  off  the  land,  and 
sold  them;  what  would  the  plaintiff's  remedy 
bare  been?  Certainly  we  could  not  have  en- 
tered Jadgment  In  this  ejectment  suit  against 
him  conditioned  that  It  would  be  released 
and  set  aside  upon  bis  returning  to  tbe  plain- 
tiff the  personal  property  or  tbe  money  be  re- 
eelTcd  from  Its  sale.  The  defendant  did  hot 
sell  the  property,  It  Is  tme,  but  be  took  It, 
uid  converted  It  to  his  own  use,  and  to  some 
extent  has  changed  Its  cbaracter.  And,  If 
it  was  personal  property  when  the  defendant 
appn^rlated  It  to  tala  nse  (and  not  part  of 
the  real  estate,  as  claimed  by  the  defendant), 
then  we  take  It  the  plaintiff's  romedy  against 
the  defendant  would  be  tbe  same  as  against 
a  stranger  to  the  lease,  or  as  It  would  have 
been  against  the  defendant  bad  be,  during 
tbe  lO-yeara  term,  taken  and  appropriated 
to  his  own  nse  the  peraonal  property.  The 
controversy  between  the  plaintiff  and  defend- 
ant (granting  that  the  plaintiff  Is  not  entitled 
to  the  possession  of  the  land  In  dispute  for 
on  and  gas  purposes)  turns  upon  the  ques- 
tion whether  the  machinery,  oil  supplies, 
and  other  property  on  the  lease,  when  they 
were  appropriated  to  his  use  by  tbe  defend- 
ant, were  personal  property  or  part  of  the 
real  estate.  If  the  latter,  then  the  plaintiffs 
third  point  could  not  be  affirmed;  If  the  for- 
mer, then  the  defendant  was  guilty  ot  trover 
and  conversion,  if  the  property,  as  we  have 
found,  was  not  at>andoned  nor  forfeited,  and 
the  third  point  could  not  be  affirmed." 

John  W.  ft  A.  Donnan  and  H.  M.  Dougan, 
for  appellant  T.  F.  Birch,  for  appellee. 

PER  CURIAM.  All  tbe  material  facts  of 
this  esse  ore  clearly  presented  in  tbe  findings 
and  opinions  of  the  court  below,  to  whose 
decision  tbe  case  was  submitted  by  the  par- 
ties. Our  consideration  of  the  record  has  led 
us  to  the  conclusion  that  there  is  no  substan- 
tial error  therein,  and  therefore  neither  of 
the  specifications  of  error  should  Ik  sustain- 
ed. The  questions  Involved  have  been  suffi- 
ciently noticed  by  the  learned  trial  judge, 
and  on  bis  opinion  tbe  Judgment  la  affirmed. 


(in  Fa.  St.  40S) 

FIFTH  AVE.  BANK  v.  KLADSS. 

(Supreme  Court  of  Peansylvanla.   Oct  SO, 

1899.) 

TRUST— BKCURITY  TO  INDORSBB  OP  NOTB. 

B.,  iodorsee  of  a  note  of  L.,  by  taking  a  eec- 
oQd  mortgage  from  L.  to  secure  this  and  other 
Indebtedness,  does  sot  become  a  trustee  for  K., 
the  Indoraer,  so  as  to  relieve  K.  from  liability, 


though  B.  purchases  tbe  property  at  sale  under 
the  first  mortgage,  which  be  also  holds,  for  less 
than  tbe  amount  thereof,  when  It  Is  worth  more 
than  such  amount 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  the  Fifth  Avenue  Bank  of  Pitts- 
burg against  J.  O.  B^auss.  Judgment  for 
plaintiff.   Defendant  anteals.  Affirmed. 

TlK  statement  of  cblm,  affidavit  of  defense, 
and  opinion  of  the  court  below  aro  as  foUovm: 

Statement  of  claim:  "The  Fiftii  Avenne 
Bank  of  Pittsburg,  a  corporation,  the  i^aln- 
tlff  above  named,  files  this.  Its  stetement  of 
claim  in  tiie  above-entitled  case,  as  follows: 
The  defendant  above  named,  J.  O.  Klaoss,  Is 
Justiy  Indebted  to  the  said  plaintiff  In  tbe  siun 
of  twenty-five  hundred  dollara^  with  Intowst 
thereon  from  the  18th  day  of  S^tember,  1886, 
with  protest  fees  of  fl.60,  as  Indorser  on  a 
certain  promissory  note  made  and  delivered 
by  William  L.  L^ey  to  the  said  J.  Q.  Klauss. 
and  by  him  indorsed  and  delivOTed  to  said 
plaintiff,  and  by  the  said  [daintiff  discounted 
before  the  maturity  thereof,  of  which  note  the 
following  Is  a  true  copy:  "^SOO  *k>/ioo-  Pitts- 
burg, Pa.,  May  18.  1896.  Four  months  after 
date  I  promise  to  pay  to  the  order  ot  J.  Q. 
Klauss  twenty-flve  hundred  dollars  at  the 
Fifth  Avenne  BaidE,  Pittsburg,  Pa.,  without 
defalcation,  for  value  received.  [Signed] 
Wm.  L.  Lapsley.'  Indorsed:  'J.  O.  Klauss.' 
Said  note  was,  on  the  matiul^  thereof,  duly 
presented  for  payment  at  the  Fifth  Avenne 
Bank  of  Pittsburg,  and  upon  nonpaym^t 
thereof  by  the  maker  was  duly  protested  and 
notice  of  protest  thereof  was  given  to  tbe  said 
Indorser.  That  said  note  Is  still  due  and  un- 
paid, with  the  taiterest  as  aforesaid,  and  plain- 
tiff brings  tills  action  to  recover  the  same, 
with  costs  of  suit." 

Affidavit  of  defense:  **J.  O.  Klauss,  the 
above-named  defendant,  being  duly  sworn  ae 
cording  to  law,  doth  depose  and  say  flut  he 
has  a  Just,  true,  and  full  defense  to  the  plaln- 
tUFs  claim  In  tbe  above-stated  action,  the 
nature  and  diaracter  of  wtaldi  Is  as  foUows, 
to  wit:  Defendant  admits  the  execution  of  the 
note  on  which  suit  is  brought,  and  a  copy  of 
which  Is  contained  In  plaintiff's  statement  of 
claim,  but  defends  against  the  collection  of  the 
same  from  him  by  the  said  plaintiff  for  the 
following  reasons,  to  wit:  Tbe  principal  In 
said  note,  Wlfilam  L.  Lapsley,  on  the  14th  day 
of  July,  1890,  was  the  owner  hi  fee  dmple  of 
two  certain  pieces  of  real  estate,  situate  ia  the 
city  of  Braddoek,  county  of  All^heny,  and 
state  of  Penns;^vaida,  described  as  follows,  to 
wit:  *  •  *.  On  the  said  14tb  day  of  July. 
1896,  the  said  first-described  piece  of  land  was 
Incumbered  by  a  mortage  owned  by  the  Virst 
National  Bank  ot  Braddoek  to  an  amount  of 
about  (96,000)  ntx.  tiionsand  dollars,  which 
was  a  flrat  lien  upon  said  first  mentioned  and 
desciibed  piece  of  land.  Tbe  said  second-de- 
scribed piece  of  land  was  Incumbered  by  a 
mortgage  to  the  plaintiff  In  this  case,  the  Fifth 
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Avenae  Bank  of  Plttabui^,  to  an  amount  of 
about  foar  thoasand  (94,000)  dollari,  wblcb 
said  mortgage  was  a  first  Hen  upon  tbe  said 
second-dracrlbed  piece  of  property.  The  said 
WiUlam  L.  Lapeley,  on  and  prior  to  said  14th 
day  of  July,  1806,  was  Indebted  to  tbe  plalntift 
In  this  case,  the  Fifth  Avenue  Bank  of  Pitts- 
hatg.  In  an  amount  of  about  fifteen  thousand 
fhre  hundred  ($1&,500)  dollars,  Including  there- 
in the  note  on  which  this  suit  1b  brought,  up- 
on which  note  defendant  was  Indorser.  The 
said  Fifth  Avenue  Bank  of  Pittsburg  desired 
said  William  L.  Lapsley  to  give  a  mortgage 
on  tbe  two  described  pieces  of  real  estate  to 
secure  tbe  Indebtedness  of  said  William  L. 
lapaley  to  said  bank  other  than  the  note  on 
which  defendant  was  indorser,  and  said  Wil- 
liam L.  Lapsley  positively  refused  to  give  tbe 
mortgage  desired  by  the  Fifth  Avenue  Bank 
of  Plttsbui^  unless  the  note  on  which  said  de- 
fendant was  Indorser  should  be  Included  there- 
in and  protected  thereby,  and  thereupon  and 
thereafter  the  said  William  L<.  Lapsley  gave 
to  tbe  Fifth  Avenue  Bank  of  Pittsburg,  on  the 
14th  day  of  July,  180G,  a  mortgage  In  tbe  sum 
of  fifteen  thousand  five  hundred  ($15,500)  dol- 
lars, which  said  mortgage  was  recorded  on 
the  24th  day  of  July,  1896,  In  thfe  recorder's 
ofllce  of  Allegheny  county  In  Mortgage  Book, 
vol.  780,  page  195,  and  containing  therein  the 
following,  Inter  alia:  'Whereas,  the  said  Wil- 
liam L.  Lapsley  Is  at  the  present  time  justly 
indebted  to  the  said  Fifth  Avenue  Bank  of 
Pittsburg,  either  as  maker,  Indorser,  or  guar- 
antor to  certain  promissory  notes,  aggregating 
the  sum  of  fifteen  thousand  five  hundred  (115,- 
iOO)  dollars,  and  is  desirous  of  securing  tbe 
payment  and  discharge  of  all  bis  liabilities  to 
said  bank,  as  aforesaid,  and  of  any  renewals 
and  extensions  of  said  notes,  with  the  interest 
thereon,  by  this  present  Indenture.'  The 
Idalntlfr.  the  Fifth  Avenue  Bank  of  Plttsbni^, 
accepted  tbe  said  mortgage  from  William  L. 
Lapsley,  and  by  accepting  the  same  became  a 
trustee  for  tbe  defendant  \n  this  suit,  and  was 
bound  to ,  exercise  tbe  utmost  fairness  and 
good  faith  in  according  to  the  defendant  the 
benefits  Instructed  to  be  secured  to  him  with 
tbe  said  bank  by  the  said  mortgage.  The 
First  National  Bank  of  Braddock,  assignee  of 
the  first  mortgage  against  tbe  first-described 
piece  of  real  estate,  having  secured  Judgment 
on  a  scire  facias  issued  on  said  mortgage,  is- 
sued a  levari  facias  to  sell  tbe  said  described 
piece  of  property,  and  on  tbe  1st  day  of  May, 
1897,  and  before  the  sale  was  made  under  said 
levari  facias,  the  plaintiff  in  this  case,  the 
Piftb  Avenue  Bank  of  Pittsbui^,  purchased 
said  mortgage  from  the  First  Naticmal  Bank 
of  Braddock,  and  became  the  owner  thereof, 
and,  being  the  owner  of  said  mortgage,  on  the 
3d  day  of  May,  1897,  purchased  the  property 
covered  by  said  mortgage  at  sheriff's  sale  for 
the  sum  of  three  hundred  and  thb^-two  (9332) 
doUars.  That  thereafter,  to  wit,  on  the  12th 
day  oi  May,  1897,  the  Braddock  National 
Bonk.  A  creditor  of  aald  WUllam  L.  Lapsley. 


whose  dalm  was  subsequent  In  lien  to  the 
mortgage  taken  by  the  Fifth  Avenue  Bank  of 
Pittsburg,  covering,  inter  alia,  the  note  on 
which  defendant  was  indorser,  filed  excep- 
tions to  tbe  sale  of  said  real  estate  and  tbe 
confirmation  of  the  deed  for  the  same,  for  the 
reason  that  tbe  advertisement  of  said  proper- 
ty was  defective,  and  the  price  at  Which  the 
same  was  sold  grossly  inadequate,  and  offer- 
ing. In  case  said  sale  was  set  aside,  to  bid  for 
said  property  at  a  subsequent  sale  the  sum 
of  twelve  thousand  dollars.  That  if  tbe  said 
sale  had  been  set  aside,  and  tbe  property  sold 
again,  tbe  amount  realized  for  the  same  In  ex- 
cess of  tbe  first  lien  of  about  six  thousand 
($6,000)  dollars  would  have  been  applied  pro 
rata  upon  all  the  debts  secured  by  tbe  mort- 
gage of  fifteen  thousand  five  hundred  ($15,500) 
dollars  taken  by  the  Fifth  Avenue  Bank  of 
Pittsburg,  one  of  which  was  the  note  on  which 
the  defendant  was  indorser,  and  on  which  this 
suit  is  brought;  and  this  defendant  believes,  and 
expects  to  be  able  to  prove  on  the  trial  of  this 
case,  that  tbe  said  property  was  worth  more 
than  tbe  amount  offered  for  it  by  tbe  Brad- 
dock National  Bank,— the  sum  of  twelve  thou- 
sand ($12,000)  dollars.  The  said  Fifth  Avenue 
Bank  of  Pittsburg,  being  then  and  there  the 
holder  of  the  above-described  mortgage  to  se- 
cure, inter  alia,  the  debt  on  which  this  suit  is 
brought,  and  being  tnistoe  for  this  defend- 
ant, was  bound  to  exercise  good  faith  toward 
this  defendant,  and  secure  for  him  out  of  the 
said  property  as  great  an  amount,  to  be  cred- 
ited on  the  said  note,  as  could  be  secured  by 
the  exercise  of  good  faith  and  fair  dealing, 
bat,  Instead  of  doing  so,  and  in  some  manner 
unknown  to  this  defendant,  and  for  a  consid- 
eration the  amount  of  which  he  Is  ignorant, 
procured  the  withdrawal  of  the  exceptions  to 
the  conflrmatloD  of  said  sale,  filed  as  above 
stated  by  tbe  said  Braddock  National  Bank, 
and  bad  the  sale  confirmed,  and  deed  made  to 
tbe  said  Fifth  Avenue  Bank  of  Pittsburg  for 
tbe  said  described  piece  of  property  at  tbe 
price  or  sum  of  three  hundred  and  thlr^-two 
($S32)  dollars.  That  subsequently  tbe  said 
Fifth  Avenue  Bank  of  Pittsburg,  having  se- 
cured a  Judgment  on  a  scire  facias  Issued  on 
the  mortgage  owned  by  said  company  against 
the  second  above  described  piece  of  property, 
issued  a  levari  facias  at  No.  110  of  August 
term,  1897,  to  sell  tbe  said  land,  and  sold  the 
same  for  the  price  or  sum  of  three  thousand 
five  hundred  ($3,500)  dollars,  of  wbi<di  sum, 
after  deducting  tbe  taxes  on  said  land  and  the 
costs  of  said  execution,  there  remained  to  be 
applied  on  the  debt  secured  by  said  mortgage 
to  the  Fifth  Avenue  Bank  of  Pittsburg  tbe 
sum  of  three  thousand  three  bimdred  ninety- 
eight  and  »»/ioo  ($3,398.96)  dollars.  The  pui^ 
chaser  at  said  last-mentioned  sale,  being  tbe 
plaintiff  In  this  case,  the  Fifth  Avenue  Bank 
of  Pittsburg,  became  thereby  the  owner  of 
both  pieces  of  property  covM«d  by  the  mort- 
gage of  July  14,  1^6,  and,  as  far  as  this  de- 
fendant is  Informed  and  beUevea,  is  stlB  Ote 
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owner  of'  lald  two  pieces  of  property.  This 
defM^lant  Is  Informed  and  believes  that  at  the 
time  the  said  Fifth  Avenue  Bank  of  Pltto- 
bnrg  became  the  owner  of  the  said  two  pieces 
of  property  the  same  were  very  valoable,  and 
at  a  fair  and  equitable  price  for  the  same 
wonld  have  paid  the  Indebtedness  of  William 
L.  Lapsley  to  tiie  said  bank,  secured  by  the 
said  mortgage  of  July  14,  1896,  and  including 
therein  the  note  on  which  this  suit  is  brought; 
but  the  safd  Fifth  Avenue  Bank  of  Pittsburg, 
instead  of  using  good  faith  and  fairness  to- 
ward the  defendant  in  this  case,  as  it  was 
botmd  to  do,  after  Its  acceptance  ot  the  said 
mortgage,  which  was  given,  inter  alia,  to 
protect  this  note,  unjustly  and  in  fraud  of  the 
rights  of  this  defendant  procured  the  sale  of 
the  property  secured  by  said  mortgage,  and 
purchased  the  same  at  a  price  very  much  be- 
low its  fair  market  value;  and  having  now  in 
its  possession  the  property  secured  by  said 
mortgage,  and  of  a  value  to  pay  all  the  In- 
debtedness secured  by  said  mortgage,  has 
neglected,  and  still  does  neglect,  -  to  dispose 
of  the  said  property,  and  to  apply  the  pro- 
ceeds of  the  sale  thereof,  in  excess  of  the  first 
liens  thereon,  and  any  just  amotmts  expend- 
ed by  them  In  purchasing  the  same,  to  a 
liquidation  of  the  debts  secured  by  the  said 
mortgage  of  July  14,  1S8&  This  defendant, 
although  he  is  informed  and  believes  that  up- 
on the  sale  of  said  property  for  a  fair  market 
price  there  will  be  raough  realized  to  pay  the 
entire  indebtedness  of  said  William  L.  I^ape- 
ley  to  the  said  Fifth  Avenue  Bank  of  Pitts- 
burg, Including  the  note  on  which  suit  la 
brought,  and  also  sums  legally  advanced  by 
said  Fifth  Avenue  Bank  of  Pittsburg  In  pur- 
chasing said  property,  yet  is  ready  and  will- 
ing. In  case  the  said  property  should  not 
produce  at  the  sale  enough  to  do  this,  to  pay 
to  the  plaintiff  in  this  suit  his  proportionate 
share  of  whatever  deficiency  there  might  be 
In  the  payment  of  said  mortgage  of  July  14, 
1806.  All  of  which  the  defendant  expects  to 
be  able  to  prove  upon  the  trial  of  this  case." 

Opinion  of  the  court:  "The  defense  la 
based  on  the  'dea  that  plaintiff,  by  taking 
a  mortgage  from  Lapsley,  the  drawer,  to  se- 
cure this  and  other  Indebtedness  of  Lapsley 
to  the  bank,  became  a  trustee  for  the  de- 
fendant. That  position  cannot  be  sustained. 
The  bank  merely  took  the  mortgage  as  addi- 
tional security  for  the  indebtedness  of  Laps- 
ley,  not  as  payment  or  in  satisfaction.  If 
the  mortgage  had  not  embraced  this  note, 
the  defendant  would  have  had  more  cause 
for  complaint  There  is  no  averment  that 
the  bank  has  ever  received  a  dollar  towards 
the  payment  of  this  note,  nor  is  there  any 
positive  averment  of  any  fraud  on  the  part 
of  the  bank.  The  sherlCTs  sale  was  con- 
firmed by  the  court  which  gives  the  bank 
a  clear  title  to  the  property.  It  Is  uncertain 
whether  the  property  can  be  sold  for  enough 
to  pay  the  other  Indebtedness  of  Lapsley. 
The  defendant  as  indorser,  must  pay  the 
note.    After  be  pays  It,  If  there  are  any 


equities  which  will  Justify  It,  he  may  be 
subrogated  to  the  rights  of  Lapsley.  Bula 
absolute  for  judgment" 

Kd.  O.  Hartje  and  Samuel  B.  Griffith,  for 
appellant  J.  H.  Baldwin  and  Jaa.  W.  Gol- 
lina,  for  appellee. 

PER  OURIAM.  There  was  no  error  In  en- 
tering judgment  against  the  defendant  for 
want  of  a  sufficient  affidavit  of  defense.  For 
reasons  given  by  the  learned  president  of 
the  court  below,  the  Judgment  Is  affirmed. 


<m      8t  an) 

FISHER  V.  GUFFET  et  al. 

(Supreme  Court  of  PenDSylvania.    Oct.  30, 1899.) 

LJIA8B-AB8IQNMBNT— COTWtANTB  BUNNINQ 
WITH  LAND. 

A  lessee  who  assigns  a  lease  of  oil  lands  for 
a  cash  consideration,  and  an  additional  snm  to 
be  paid  if  oil  Is  found*on  the  premises,  cannot 
recover  of  a  second  aasiimee  such  additional 
sam,  after  oil  is  found  by  nim;  tor  It  is  merely 
a  bonus  to  be  paid  by  the  first  asdgneek  and  not 
a  covenant  to  ran  with  tlte  land. 

Appeal  tEom  court  of  common  pleas;  Greene 
county. 

Action  by  James  L.  Either,  for  the  oae  ot 
Rachd  J.  Fisher,  against  W.  9.  Gnffey  and 
othen,  to  recover  a  sum  alleged  to  be  due 
as  part  of  the  conalderatkm  of  a  cert&ln 
leasehold  interest  Prom  a  Judgment  for  de- 
fendants, plaintiff  appeals.  Affirmed. 

J.  P.  Teagarden,  S.  F.  Grim,  and  James  J. 
Pur  man,  for  appellant  M.  F.  Elliott  and 
James  B.  Sayers,  for  appellee  South  Penn 
OU  Oo. 

FELU  J.  The  demurrer  of  the  South  Penn 
Oil  Company  was  sustained,  on  the  ground 
that  the  statement'filed  disclosed  no  cause  of 
action  against  it  The  averments  relied  upon 
to  sustain  the  action  may  be  briefly  stated: 
J.  L.  Fisher,  the  plaintiff,  sold  and  assigned 
a  number  of  leases,  covering  about  4,000 
acres  of  land,  to  B.  F.  Tomb.  The  consider- 
ation named  In  tlie  assignments  was  $500 
paid  at  the  time,  and  $1,000  to  be  paid  there- 
after, in  case  oil  was  found  In  any  well  drill- 
ed and  the  territory  was  further  operated  by 
Tomb  or  his  assigns.  This  assignment  was 
subject  tQ  the  conditions,  as  to  the  payment 
of  rents  and  royalties,  contained  In  tbe  lease 
to  Fisher.  Tomb  assigned  these  leases  to 
GuCfey  and  Queen,  who  assigned  them  to  the 
South  Penn  011  (>mpany.  The  oil  company 
drilled  a  well,  found  oil,  and  Is  further  op- 
erating for  oil.  The  contentlim  of  the  ^In- 
tlfl  Is  that  the  obligation  of  Tomb  to  pay 
11,000  additional  If  oil  was  found  Is  a  cove- 
nant running  with  the  land,  and  that  by  rea- 
son of  the  assignments  mentioned,  the  South 
Penn  Oil  Compan}^  is  liable  for  the  payment 
of  this  amount  to  him. 

It  was  within  the  power  of  the  plaintiff, 
while  holding  the  leasehold  Interest,  to  exact 
covenants  which  would  bind  a  subsequent 
assignee  In  possession  of  the  land,  but  that 
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be  did  not  do  so  is  manifest  He  parted  with 
his  whole  Interest  for  a  present  consideration 
paid,  and  a  fatnre  contingent  consideration 
to  be  paid  by  Tomb  If  oil  was  fonnd  In  pay- 
ing quantities.  Tomb  took  the  assignments 
subject  to  all  the  conditions  of  the  orlg^l 
leases,  and  to  the  payment  of  the  rents  and 
royalties  reserved,  and  he  paid  $500  for  the 
transfer,  and  agreed  to  pay  ¥1,000  additional 
If  on  was  found.  This  was  merely  a  bonus. 
We  see  no  indication  that  the  parties  meant 
to  charge  the  land,  and,  unless  It  appears 
that  there  was  an  Intention  to  create  a 
charge.  It  Is  useless .  to  pursue  the  inquiry 
fuitber.  The  Judgment  Is  affirmed. 


(in  Pa.  SL  319) 

BOLLINGER  t.  COWAN. 
(Supreme  Oonrt  of  PenQsylTania.   Oct.  80^ 
1899.) 
APPEAL-FINDINGS. 
A  TCrdlct  OD  coDfilcting  eTidence  In  an  ac- 
tion on  a  lost  note,  giring  of  which  Is  denied, 
is  ooBCliiBhre  on  amieal,  time  being  no  rabsta^ 
tial  eiTw  on  the  triaL 

Appeal  from  court  of  c«nmon  plea*,  Ve- 
nango  county. 

Action  by  Ellen  O.  Bollinger  against  Wil- 
liam M.  Cowan.  Judgment  for  plaintiff.  IMh 
fendant  appeals.  Affirmed, 

3.  H.  Osmer,  A.  B.  Osmer,  and  N.  F.  Os- 
mer,  for  appellant.  Dunn  A  Carmlchael,  for 
appellee. 

FEB  OUBIAM.  This  suit  was  brought  to 
recover  the  sum  of  $1,011.00,  nearly  all  of 
which  is  the  amount  of  s  note  for  $1,000, 
which  plaintiff  alleges  the  defendant  made 
and  delivered  to  her  on  or  about  June  22, 
18B6,  for  borrowed  money.  The  note  was 
not  produced  because,  as  plaintiff  alleged, 
it  was  lost  or  stolen  from  her  shortly  after 
its  execution  and  delivery,  and  after  diligent 
Ottrch  it  could  not  be  found.  The  burden  of 
proving  these  and  other  allegatloQB  of  fact 
and  circumstances  connected  with  the  mak- 
ing; consideration,  delivery,  and  loss  of  the 
note  was  assumed  by  the  plaintiff;  and  for 
those  purposes  a  considerable  amount  of 
testimony,  the  details  of  which  need  not  be 
ffiven,  was  Introduced.  On  the  other  hand, 
the  defendant,  denying  the  making  and  de- 
livery of  the  note  and  the  alleged  consldera- 
ti<Mi  thereof,  Introduced  testimony  tending 
to  sustain  his  defense.  Without  referring 
specially  to  the  evidence  on  either  side,  it  is 
rafficlent  to  say  that  disputed  questions  of 
lact  arose  which  made  it  the  duty  of  the  trial 
court  to  submit  the  case  to  the  Jury  for  their 
detomlnatlon.  That  was  done  In  an  Impartial, 
c<mipreliawiTe,  and  fully  adequate  charge,  in 
which  the  Jury  were  elaborately  and  cor- 
rectly instructed  as  to  the  law  apidlcable  to 
mach  facts  as  the  evidence  tended  to  prove. 
The  verdict  for  plaintiff  necessarily  ImpUoi 
a  finding  by  the  Jury,  in  plalntllTs  favor,  of 
all  the  facts  upon  which  her  right  to  recover 
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depended.  This  Is  conclusive  against  the 
defendant  unless  substantial  error  interven- 
ed during  the  trial.  TbA  first  four  q«ctflca^ 
tlons  complain  of  the  court's  ml  lugs  on 
questions  of  evidence.  The  remaining  sped- 
flcations  allege  drror  in  excerpts  from  the 
charge  and  In  the  charge  as  a  whole.  Our 
consideration  of  these  several  specifications 
of  error  has  not  convinced  us  that  any  of 
them  should  be  sustained,  nor  do  we  think 
that  either  of  them  requires  special  notice. 
The  Judgment  Is  affirmed. 

(Itt  Pk.  St  889) 
SPROUT.  WALDRON  ft  CO.  v.  BAOAU 
(Supreme  (3oart  of  Pennaylvaala.   Oct.  80, 

1899.) 

APPEIAL-WEIQHT  OF  BVIDBMCE. 

Remedy  for  verdict  against  the  w^ght  of 
evidence  Is  m  the  trial  court,  and  not  by  appeal. 

Appeal  from  court  of  common  pleas,  But- 
ler county. 

Acttott  by  Sproi^  WiUdron  ft  Co..  a  corpo- 
ratkn,  against  XL  D.  Eagal.  Judgment  f  ot 

defendant,  and  plaintiff  appeals.  Affirmed. 

Lev.  McQulstian,  J.  O.  Vanderlln.  J.  H. 
Wilson,  and  CSarence  B.  Sprout,  for  appel- 
lant Thompson  ft  Son,  S.  F.  Bowser,  and 
A.  K  Bowser,  for  ax^Kllee. 

PER  CURIAM.  Plaintiff  company's  right 
to  recover  In  this  case  depended  mainly  upon 
disputed  questions  of  fact,  which  were  clear- 
ly for  the  exclusive  determination  of  the  Jury. 
The  case  was  accordingly  submitted  to  them 
~  by  the  learned  trial  Judge,  with  instructions 
which  appear  to  be  substantially  accurate 
and  adequate.  The  verdict  in  favor  of  de- 
fendant necessarily  Implies  a  finding  of  the 
material  facts  in  his  favor,  and  against  the 
plaintiff  company.  We  find  nothing  In  the 
record  tbat  requires  us  to  sustain  any  of  the 
specifications  of  error.  There  Is  nothing  In 
either  of  them  that  requires  discussion.  If 
the  Jury  erred  in  rendering  a  verdict  against 
the  weight  of  the  evidence  (as  to  which  we 
Intimate  no  opinion),  plaintiff  company's  rem- 
edy was  In  the  court  below,  and  not  here. 
Judgment  affirmed. 


(193  Pa.  St  V») 
BUBLBT  V.  FtLBT  et  sL 
(Snimme  Court  of  FeDnsylvanla.   Oct.  80, 

isoo.) 

TAOATnrO  JUDOKBHT. 

Jadgmait  <m  a  note  was  entered  In  1887, 
and  scire  fadas  issued  in  1888.  Judgment  hj 
default  was  entered  th«  same  year,  and  execu- 
tion Issued.  Defendant  obtained  a  rule  in  1896  to 
set  aside  the  Judgment  because  of  an  alleged  re- 
lease by  plaintiff  executed  in  1889  before  a 
justice  of  the  peace.  Plaintiff  denied  its  execu- 
tion. Defendant  and  hia  danghter,  who  at  t^e 
time  of  the  execution  was  14  years  old,  testifltKl 
as  to  its  KenuineneBS.  The  Jnstice  of  the  peac« 
was  dead,  and  his  family  and  friends  testified 
that  the  release  was  not  la  Ua  writinib  and  that 

Digitized  by  Google 


454 


44  ATLAimO  RBPOBTSIEt. 


the  signature  was  not  hli.  No  oonaldaiitlon  for 
die  release  was  shown.  Bdi,  ttiat  the  judgment 
would  not  be  let  ailde. 

Appeal  from  conrt  of  comniMi  pleas,  Greene 
county. 

Action  b7  LIndsey  Burley  against  William 
FIlby  and  others.  From  a  decree,  defendante 
appeaL  Ai&rmed. 

•     The  following  la  the  <q;ilnIon  of  the  conrt 
below: 

"The  note  upon  which  judgment  was  orig- 
inally entered  to  No.  142,  January  term,  1SS8, 
In  this  court,  was  executed  by  the  defendants 
on  the  3d  day  of  Xorember,  A.  D.  1887,  and 
the  original  judgment  was  entered  thereon 
December  15, 1887.  Scire  facias  to  the  above. 
No.  123,  April  term,  1893,  Issued  March  2, 
1893.  The  defendants  were  all  duly  served 
with  writ,  as  they  admit,  and  as  shown  by 
the  return  Indorsed  on  the  same.  No  defense 
was  made,  and  judgment  was  entered  agaiust 
the  defendants  August  10,  1893.  Execution 
having  Issued  to  collect  this  Judgment  Novem- 
ber 16,  1896,  Wmiam  FIlby,  one  of  the  de- 
fendants, then  came  In  and  obtained  this  rule, 
and  Is  now  asking  that  the  judgment  be  open- 
ed, and  that  the  defendants  be  permitted  to 
defend  against  the  whole  of  the  plaintifTi 
claim,  on  the  ground  that  they  hold  a  written 
relea.se  executed  by  Burley,  the  plaintiff,  on 
the  24th  day  of  September,  1889,  and'  ac- 
knowledged the  same  day  before  J.  M.  White, 
a  Justice  of  the  peace,  wherein  said  Burley 
releases  and  discharges  said  FUby  and  his 
ball  from  any  and  all  liability  on  his  judg- 
ment, And  agrees  to  look  to  one  Bedeu  Bedout 
for  the  payment  of  the  same.  The  plaintiff 
alleges  that  the  release  presented  by  the  de- 
fendant FUby  'is  false  and  fraudulent*;  that 
he  was  not  present  at  the  time  and  place 
where  It  purports  to  have  been  executed,  but 
was  at  his  home,  in  the  state  of  West  Vir- 
ginia, on  September  24,  1889,  engaged  in  the 
transaction  of  other  business,  and  with  other 
parties.  In  the  evidence  submitted,  Fllby 
and  bis  daughter  detail  the  circumstances  in 
connection  with  the  execution  and  delivery 
of  this  release.  J.  M.  White,  the  magistrate 
who  is  alleged  to  have  written  it  and  before 
whom  it  purports  to  have  been  signed  and 
acknowledged  by  Burley,  has  been  dead  since 
the  20th  day  of  July,  1892.  Some  seven- 
teen or .  more  witnesses  familiar  with  the 
handwriting  of  J.  M.  White,  including  mem- 
bers of  his  immediate  family,  have  said  that 
the  release  offered  here  is  not  In  bis  writing, 
nor  Is  the  signature  to  the  same  his  genuine 
signature.  No  testimony  Is  offered  In  support 
of  the  genuineness  of  the  paper  as  one  pre- 
pared and  signed  by  White,  other  than  that 
of  Filby  and  his  daughter,  who  at  the  time 
this  release  Is  alleged  to  have  been  executed 
was  a  mere  girl  of  fourteen  or  fifteen.  If 
this  matter  rested  alone  upon  the  conflict  of 
testimony  with  respect  to  the  genuineness  of 
the  release,  we  might  feel  warranted  in 
awarding  an  Issue  to  detmnlne  that  question. 
But,  viewing  the  testimony  In  connection 


with  other  elements  of  the  case,  the  fact  that 
no  consideration  1b  alleged  or  shown  as  a 
basis  for  this  release;  that  It  was  never  placed 
on  record;  that  It  was  not  produced  when 
the  defendants  had  their  day  In  court;  that 
they  suffered  judgment  to  be  entered  against 
them  with  this  paper  In  their  possesion,  and 
it  Is  now  brought  forth  seven  years  after  Its 
execution,  four  years  after  the  death  of 
White,  who  is  alleged  to  have  drawn  and  at- 
tested It,  three  years  after  the  defendants 
stood  by  and  permitted  judgment  to  be  tak- 
en against  them,  and  only  when  execution  Is 
sought  to  be  enforced  on  that  Judgment,— all 
these  facia,  taken  into  consideration,  show 
such  remarkable  and  inexcusable  laches  on 
the  part  of  the  defendants  that  we  have  no 
hesitancy  in  holding  that  this  defense  is  with- 
out merit,  as  it  now  stands  before  the  court. 
'Where  a  party  has  a  release  or  other  mat- 
ter which  he  might  have  pleaded  to  the  scire 
facias,  in  his  discharge,  and,  for  want  of  plead- 
ing it,  execution  Is  awarded  upon  a  scire 
facias  returned,  he  is  estopped  forever,  and 
cannot  by  any  means  take  advantage  of  It' 
Tronb.  &  H.  Prac.  (5th  Ed.)  {  1923.  'Where 
a  party  has  had  his  day  In  court  he  Is  con- 
cluded by  the  judgment  as  to  facts  be  knew 
to  exist  before  its  entry.'  Ooodwhi  v.  Slusber 
(Fa.  Sup.)  6  Atl.  132;  Maher's  Appeal  (Pa. 
Sup.)  4  Ati.  184.  The  rule  In  tbla  case  will 
therefore  be  discharged." 

James  Inghram  and  WllUam  F.  King,  for 
appellants.  W.  A.  Hoot  and  Buchanan  * 
Walton,  for  appellee. 

PER  CURIAM.  This  appeal  la  from  the  de- 
cree of  the  court  bdow  discharging  defend- 
ants* rule  to  show  cause  why  the  judgment  In 
plaintiff's  favor  entered  In  1893  on  the  scire 
facias  to  revive  should  not  be  opened  as  to 
them,  and  they  let  Into  a  defense.  Our  con- 
sideration of  the  evldmce,  aided  by  the  clear 
and  concise  argument  of  defendants'  counsel, 
has  not  convinced  us  that  there  was  any  er- 
ror In  discharging  the  rule.  Id  view  of  aD 
the  facta  and  circumstances  discloeed  by  the 
evidence,  we  cannot  say  that  there  was  any 
abuse  of  the  sound  discretion  that  should  al> 
ways  be  exercised  In  such  cases.  Decree  af- 
firmed, and  appeal  dismissed,  mi  aK>eUants' 
costa. 


(ISB  Ptk  St.  MO 
COMMONWBAL'TH  T.  KRATTSB. 

(Snitrone  Oonrt  of  Pennsylvania.   Oct.  80, 

1899.) 

UURDSR— BVIDBNCB. 

1.  The  evidence  warranting  a  conclnalwi  that 
defradant  had  taken  a  revolm  from  his  room, 
and  called  deceased,  with  whom  he  was  angry, 
from  the  house  with  the  pnrpose  of  killing  her 
(a  motive  being  Bhown),  ano  he  hnving  fired 
three  shots  st  her,  and  continned  to  shoot  at  her 
after  being  twice  Interrupted,  it  Is  proper  to  re- 
fuse to  charge  that  the  testimony  aid  net  war- 
rant a  conviction  of  murder. 
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2.  A  letter  written  bj  defendant  to  his  broth- 
er a  month  before  he  killed  deceased,  which  wu 
,  after  she  had  refused  his  attrationa,  la  Gorap»- 
teid  aa  indieatiiv  his  state  of  mind. 

Appeal  from  court  of  oyer  and  terminer, 
Lehigh  county. 

Frank  J.  Kranse  waa  convicted  of  mnrder* 
and  appeals.  Affirmed. 

J.  Marshall  Wright  and  J.  J.  Snyder,  for 
appellant  CUnton  A.  Oroman,  Diet.  Atty., 
and  Leo  Wlae^  for  the  Commonwealth. 

FEX/U  J.  At  the  doee  of  the  testimony 
there  was  hot  one  subject  as  to  which  there 
could  be  a  possible  doubt  That  wu  the  de- 
gree of  the  crime.  The  killing  and  the  dr- 
eiimstapeee  connected  with  It  bad  been  estab- 
liahed  by  tesUmony  which  waa  without  con- 
tradiction or  conflict  There  waa  not  eTen 
a  pretense  at  a  legal  Justification  which  would 
reduce  the  degree  of  the  crime  below  tiiat 
of  murder.  The  ptlstmer  had  ofCered  to  with-, 
draw  hia  plea  of  not  guilty,  and  to  enter  a 
plea  of  guilty  of  murder  of  the  setsmd  de- 
gree. The  argument  now  made  In  hia  behalf 
Is  in  support  of  on  assignment  of  error  to 
tlie  refusal  of  the  court  to  charge  that  the 
testimony  did  not  warrant  a  conviction  of 
murder  of  the  first  degree.  In  refusing  so  to 
charge,  the  eonrt  was  ideariy  r^bt  The 
prisoner  fired  five  shots  firom  a  xenlwet,  the 
first  third,  and  fifth  of  which  struck  Maggie 
Guth,  Inflicting  wounds  two  of  which  were 
mortal.  The  second  and  fooxth  shots  wer^ 
fired  at  persons  who  had  Interfered  for  her 
protection,  and  one  of  them  was  fiital.  In 
fixing  the  degne  of  murder,  the  testlmcmy 
warranted  the  condushm  that  the  prisoner 
had  taken  the  revolver  from  his  room  and 
called  his  victim  from  the  house  with  the 
purpose  of  Ulllng  her.  A  motive  was  shown. 
The  nature  of  the  weapon,  and  the  manner 
of  its  use.  Indicated  aa  Intention  to  kilL  That 
be  armed  himself  and  called  a  helt^ess  ghd, 
with  whom  he  was  angry,  from  the  house, 
and  cmtlnued  to  shoot  at  ber  after  being 
twice  Interrupted,  indicated,  not  only  a  spe- 
cific intent  to  kill,  but  also  that  tUs  mind 
iraa  fully  conadoua  of  its  own  pu^se  and 
design,  and  that  the  killing  vnu  deliberate 
and  premeditated. 

The  second  and  third  assignments  were 
not  argued,  and  we  notice  the  fourth  only  be- 
fvxme,  in  tiie  form  In  which  the  oflter  and 
oblectlon  appear,  they  do  not  f^UAy  present 
the  question  which  waa  before  the  court 
The  letter  vrritten  by  tite  prisoner  to  his 
brother  Is  dated  January  SI,  1808^  His  ac- 
quaintance with  Haggle  Gutb  did  not  com- 
mence until  September,  1806,  and  tbe  letter 
was  evidently  written  January  81,  1889,— «, 
month  only  befwe  the  murder.  As  Indicating 
bis  state  el  mind  at  the  latter  date,  which 
was  after  had  refused  his  attentions,  it 
was  comi>etent  testimony. 

The  case  vnu  carefully  and  ably  tried  by 
the  learned  Judge,  and  the  reocod  is  entirely 
free  fh»m  enw.  The  Judgment  is  aflirmed. 


and  it  is  ordered  that  the  record  be  remitted, 
in  order  that  tlie  sentence  may  be  carried 
Into  execution  according  to  law. 


(198  Pa.  St.  8U) 
MacDONALO  v.  PIPER  et  al. 
(Sopreme  Court  of  Pennsylvania.   Oct  tXK 
1899.) 

RIECBIPT  IN  FVhh. 
A  receipt  in  full  is  prima  facie  evideDce  of 
a  settlement,  which  can  be  overcome  only  by  ev- 
idence ot  fraod,  accident,  or  mistake;  and  tiie 
mere  fftet  that  the  person  who  gave  it  had  a 
claim  larger  than  the  amoant  of  the  payment 
by  which  it  was  settled  does  not  show  mistake, 
or  omitted  Items  of  the  account,  from  negligence, 
carelesenesa,  or  fault  of  tiis  own. 

Appeal  from  court  of  common  pleas,  Cam- 
bria county. 

Action  by  U  MacDonald,  for  the  use  of 
Patrick  Leabey,  against  W.  H.  Piper  and 
another,  doing  business  as  W.  H.  Piper  &  Co. 
Judgment  for  defendants,  and  plalntlflC  ap- 
peals. Affirmed. 

The  part  of  the  charge  relating  to  a  re- 
ceipt In  full  is  as  follows: 

"When  a  receipt  is  given  in  full  for  all 
demands  to  a  certain  dat^  the  law  considers 
it  a  settlement  in  full  tip  to  that  time.  It 
gives  ri^e  to  the  presumption  that  on  that 
day  the  parties  m4de  a  settlement  of  their 
accounts,  and  that  the  balance  was  paid  In 
fulL  While  that  Is  prima  fade  evidence  of 
settlement  it  is  susceptible  of  explanatl<m; 
and  while  the  law  of  this  state  seems  to 
have  been  well  settled,  up  until  a  vety  recent 
date,  that  when  a  receipt  In  full  is  relied  up- 
on by  one  party  as  showing  that  the  claim 
Bet  up.  by  another  has  been  paid  and  satis- 
fied. It  may  be  explained  that  he  has  not  In- 
duded  a  certain  dalm  or  tiie  whtde  of  It— 
that  Is  to  say.  It  is  but  prima  fade  evidence 
of  a  settlem^t  and  it  Is  open  to  ezplonatioa 
by  tlie  inrty  who  has  i^ven  it;  and  when 
sufficient  explanation  be  given,  lowing  ^at 
it  was  not  a  receipt  In  f  idl,  then  it  would  be 
overcome,  the  only  exception  being  where 
the  explaiutUon  showed  that  the  receipt  was 
givoi  In  payment  of  a  disputed  dalm  upon 
an  actual  settlement  of  mutual  acoounte  w 
unliquidated  damages.  ,  Then  tiie  receipt  Is 
conduslve,  and  con  on^  be  overcome  by  evi- 
dence of  fraud,  accident  or  mistake.  But 
by  a  recent  dedslon  of  the  supreme  court 
the  law  seems  to  have  been  somewhat  modi- 
fled;  and  the  rule  as  to  the  amount  of  evl- 
6eaoe  required  to  set  aside  a  receipt  in  full 
seems  to  have  changed  so  as  to  place  more 
of  a  burden  on  the  person  attaining  It  ttian 
heretofore;  and  vre  vrlll  read  that  to  you, 
because  It  Is  to  the  exact  language  of  the  stfr- 
preme  court,  u  announced  wltliln  the  last 
two  or  three  months:  'Of  cooxse,  it  miut  be 
assumed  tliat  the  receipt  was  given  for  some 
purpose,  and  that  It  was  not  a  mere  mean- 
ingless paper.  As  Frederick  Bhoods  is  dead, 
and  Oliver  S.  Bhoods  Is  incompetent  as  a 
witness*  and  no  eae  was  examined  who  was 
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preaeDt  when  the  receipt  was  given,  we  most 
ftscertain  the  legal  effect  of  such  a  pi^r, 
when  given  In  evidence,  without  explanatory 
teathnony  a«  to  what  took  place  when  It  wa» 
executed  and  delivered.  Bven  receipts  In 
foil  are  not  concluBlve.  and  are  open  to  ex- 
planation; but,  where  there  la  no  explkua- 
tory  testimony,  th^  have  a  defined  legal 
meaning.'  Jnat  aa  we  have  said  to  you  that 
If  there  was  no  explanatory  teBtlmony  In  this 
case,  and  we  had  nothing  but  the  plaintiff's 
bill  and  the  receipt  to  testify,  the  legal  mean- 
ing of  that  receipt  would  be  that  they  bad  a 
settlement,  and  the  balance  waa  paid  In  fulL 
Then  the  opinion  quotes  another  case,  which 
quotation  I  wUl  read:  *A  receipt  In  full  was 
produced  In  evidence,  which  receipt  was  dls- 
i>egarded  by  the  referee,  without  any  satla- 
tactory  finding  of  either  law  or  fact  In  regard 
to  It  While  a  receipt  of  this  kind  Is  not  con- 
clusive, yet  It  Is  always  prima  fade  evidence 
of  a  settlement,  and  should  only  be  set  aside 
for  weighty  reasons,  especially  after  a  lapse 
of  years,  and  the  reasons  should  be  fully 
and  cleared  stated.  Fraud,  accident,  or  mis- 
take wotdd  be  suffldent  to  avoid  such  an  In- 
strument, but  In  such  case  the  cause  of  avoid- 
ance shpuld  clearly  appear.  We  have  thus 
a  clear  and  well-defined  expression  as  to  the 
legal  effect  of  such  an  Instrument,  and  It  Is 
authoritatively  ruled  that  It  cannot  be  set 
aside  except  for  weighty  reasons,  such  as 
fraud,  accident,  or  mistake,  and  such  canaes 
for  disregarding  them  must  be  made  to  appear 
distlncUy.  Such  receipts,  then,  are  placed  In 
the  same  category  as  other  written  instm- 
ments  which  are  made  depositories  of  the 
solemn  agreements  of  contracting  parties.' 

"Now,  the  explanation  of  the  circumstan- 
ces by  means  of  which  the  plaintiff  under- 
takes to  overcome  the  receipt  are  these:  That 
In  October,  1892,  a  Are  destroyed  his  office 
and  bis  books  of  account,— I  do  not  know  that 
he  mentioned  in  detail  what  other  papers  or 
books  were  destroyed,  but  he  speaks  of  his 
books  of  account;  that  he  was  employed  as 
a  mining  engineer  for  a  number  of  miners, 
persons  wanting  to  ship  coal,  and,  as  he  ex- 
pressed It  on  the  witness  stand,  he  was  over- 
whelmed with  business  In  protecting  their 
Interests,  and  this  was  rendered  difficult  by 
reason  of  the  fact  that  his  papers  relating 
to  these  mines  had  been  destroyed;  and  that 
when  the  demand  came  to  him,  as  evidenced 
by  the  letter  which  you  will  have  out  with 
you,  that  he  ahouid  render  a  statement  of  hia 
account,— the  letter  of  January  12,  1893,  In 
which  the  defendanta  say  to  him  that  they 
respectfully  request  him  to  approximate  In 
some  manner  the  amount  that  they  may  owe 
him,  whldi  amount  shall  be  a  final  settlement 
of  tbe  account,— that  he  made  out  this  bill, 
which  Is  said  to  be  in  full,  without  having 
the  data  from  which  to  make  It  out,  except, 
as  he  says,  data  waa  furnished  to  him  by 
them,  and  which  Is  evidenced,  he  says,  by 
the  statement  attadied  to  his  bill.  They  deny 
that  this  waa  rendered  him  before  he  made 


thl»  bill  out  Mr.  Flp«:  testified  that  It  was 
rendered  afterwards,  and  therefore  they  saj 
it  did  not  furnish  to  him  the  data  to  make ' 
out  bis  bUL  That  would  be  an  Important 
part  of  hia  case,  of  course,  that  he  made  out 
the  blU  from  data  furnished  by  them.  He 
says  that  was  their  figuring,  and  that  he  did 
not  Include  tbe  Items  he  Is  claiming  for  here. 
That  would  be  a  question  for  the  Jury  in  this 
case.  He  says  that  he  made  out  this  bill, 
and  be  says  that  he  overlo<^ed  a  number  of 
Items,  to  which  his  attention  was  not  called, 
because  of  bis  want  of  recollection.  Now,  It 
will  be  conceded  at  once  that  if  I  give  you  a 
receipt  In  full  of  my  account  and  I  claim 
afterwards  that  I  omitted  scMne  Items  ot  that 
account  and  there  la  no  explanation  of  the 
clrcumstAuces,  that  it  would  be  very  dangn>- 
ons  to  permit  a  recovery  In  a  case  of  that 
kind;  and  it  probably  would  not  be  permltr 
ted  where,  ^mply  tsom  want  of  recollection 
or  from  carelessness  or  through  some  n^- 
lect  a  receipt  tn  full  would  be  given,  or  1^ 
mere  neglect  Items  would  be  left  out  But 
In  this  case  It  Is  alleged  here  la  an  ex|dana^ 
tlon  and  a  reason  why  these  items  were 
omitted.  Now,  the  defendants  say  that  not 
only  do  th^  produce  the  receipt  which  la 
prima  fade  evldmce  of  a  settlement  but 
that  they  have  produced  oUier  evidence  In 
the  case,  which,  taken  with  the  Mil  and  re- 
ceipt !■  condnatve  of  a  settlement  and  that 
no  sufildent  proof  is  adduced  by  the  plaintiff 
to  overcome  the  conclusiveness  of  a  settle- 
ment They  dalm  tliat  they  demanded  and 
he  rendered  them  an  account  and  that  th^ 
paid  it  and  be  gave  them  a  receipt  In  toll; 
that  a  year  afterwards  he  rendered  them  an 
account  for  the  year  18^,  and  I  believe  he 
signed  the  receipt  of  January  9,  1894,— he 
signed  a  receipt  for  check  36,KS4  in  tuU-  of 
the  account  up  to  January  1, 1891;  that  sub- 
sequently, while  he  was  tn  their  employ,  be 
rendered  them  no  less  than  15  different  state- 
ments of  his  account  from  time  to  time, 
which  they  paid,  and  no  claim  was  then  set 
up  by  him  for  any  services  reiulered  prior  to 
the  date  of  this  check;  and  that  that  ahouid 
be  sufficient  taken  in  connection  with  the  re- 
ceipt Itself,  to  satisfy  this  jnry  that  was  a 
settlement  In  full.  And  this  Is  very  stroi^ 
evidence  for  you  to  consider.  You  have  heard 
the  arguments  of  counsel,  and  you  will  con- 
sider the  bnprobablllty  of  any  account  lying 
back  all  these  years  that  was  not  settled  at 
the  time  of  this  settlement  and  t^e  raidering 
of  these  statemoita,  and  he  obtaining  checks 
from  them  In  the  meantime.  Ton  have 
heard,  on  the  other  side,  the  arguments  of 
the  counsel  for  the  plaintiff  as  to  the  reasons 
for  that;  that  he  was  busily  engaged  gath- 
ering op  the  data  ^m  the  sources  he  has 
mentioned,  by  which  he  could  mske  out  this 
account  There  are  many  other  matters  and 
drcumstances  in  the  case  which  the  eoonael 
upon  the  one  side  argued  to  you  Indicate 
that  this  was  a  settlement  In  full,  and  wUeb 
the  counsd  iq>on  the  othw  side  has  suggested 
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In  explaoatloD  of  tbe  taet  at  the  delay  fan 

making  np  bis  claim. 

'^ow,  we  say,  as  to  the  measure  of  proof 
required  In  this  case,  more  than  In  all  others, 
that  this  receipt,  which  Is  prima  facie  evi- 
dence of  settlement,  should  only  be  set  aside 
for  weighty  reasons.  As  the  plaintiff  said 
to  you  that  these  items  were  omitted  from 
his  account  by  mistake,  and  that  that  mis- 
take was  Induced  by  the  fact  that  he  was 
unable,  at  the  time,  to  obtain  the  data  upon 
which  to  make  out  the  account.  Including 
those  items;  but,  whatever  are  tbe  reasons, 
has  he  given  you  sufficient  reasons  for  his 
allegation  that  be  could  not  put  them  In  the 
account?  It  is  no  evidence  In  this  case  of  a 
mistake  that  bis  claim  was,  or  Is  alleged  to 
have  been,  larger  than  the  amount  of  the 
payment  by  which  it  was  settled.  That  does 
not  amount  to  an  explanation  of  the  reason 
why  it  was  not  Included.  Now,  gentlemen, 
you  will  take  this  case,  bearing  in  mind  all 
the  testimony  in  relation  to  It,  and  tbe  argu- 
ment of  counsel  with  respect  to  the  different 
items  of  testimony  which  we  have  alluded 
to,  excepting  what  was  necessary  to  illus- 
trate the  principles  Involved,  and  if  the  plain- 
tiff has  dlstlnctiy  made  It  to  appear  ;to  you 
that  by  reason  of  tbe  statement  which  be 
alleges  was  furnished  to  him,  and  which  he 
Qsed  as  a  basis  for  making  up  this  account, 
—which,  by  the  way,  tbe  defendants  deny, 
—he  omitted,  or  in  any  way  was  misled.  In 
making  np  this  statement,  or  If  It  distinctly 
appears  to  you  that,  by  reason  of  tbe  cir^ 
enmatances  by  which  he  was  surrounded,  he 
omitted  Items  of  the  account  from  no  negli- 
gence or  carelessness  or  fault  of  his,  that 
would  amount  to  such  a  mistake,  in  our  opin- 
Ion,  as  would  entitle  him  to  recover  what- 
ever Imlance  would  be  doe  him," 

Wm.  B.  Bechler.  for  appeUant  M.  D.  Eitr 
tell  uid  P.  J.  Little,  for  appellees. 

PER  GURIAU.  This  action  of  assumpsit 
was  brooght  to  recover  a  balance  allied  to 
be  due  by  the  defendants  for  jdalntilTB  serv- 
ices u  civil  and  mining  engineer,  and  for 
other  servlcea  and  work  performed  and  done 
by  him  for  defendants  at  their  request,  etc., 
and  amounting  to  $1,680.13,  as  set  forth  in 
bla  statement  of  claim.  In  substance  the  de- 
fense was  settlement  and  payment  In  full. 
Evidence  tending  to  sustain  their  respective 
contentions  was  Introduced  by  each  of  the 
parties.  The  defendants,  among  other  things, 
gave  in  evidence  a  receipted  bill,  the  last 
lumping  item  of  which  Is:  "For  mine  work 
In  ISOl  and  1892,  being  In  fall  for  all  work 
to  January  1,  ISOS."  Without  referring  in  de- 
tail to  the  sereral  Items  of  claim  and  defense, 
which  would  consume  omslderable  time  to 
no  nsefnl  purpose.  It  Is  sufficioit  to  say  tbat 
tbe  ease  Involved  qnestlonB  of  fact  which 
were  dearly  for  tbe  exclusive  consideration  of 
tits  jory.  Those  qaeBtI<ni8  were  accordbigly 
anbmltted  to  them  by  the  learned  trial  judge 


in  a  fair,  impartial,  and  compreheuslve 
charge,  containing  instructions  which  appear 
to  be  adequate  and  free  from  substantial 
error.  Gonaidered  as  a  whole,  we  And  no 
error  In  the  charge  of  which  the  plaintiff  has 
any  Just  reason  to  complain.  The  Instruc- 
tions, as  to  the  effect  that  should  be  given 
to  a  receipt  in  full  such  as  that  above  quot- 
ed, are  substantially  accurate.  There  ap 
pears  to  be  aothiug  in  the  record  that  would 
Justify  us  In  sustaining  any  of  tbe  specifica- 
tions of  error.  They  are  all  dismissed,  and 
the  Judgment  Is  affirmed. 


093  Pa.  St.  CM) 

SAWTBE  V.  LINK. 

(Suprane  Court  of  Pennsrlvaiila.    Oct.  80, 
1809.) 

UORTQAOB— PATHKNT. 
A  mortgage  of  $669  for  lots  purchased  of 
S.,  payable  In  four  installments,  the  last  twen- 
ty-one years  before  action  on  the  mortgage,  will 
be  presumed  to  have  been  paid,  it  appMirlDg 
merely  that  two  rears  after  the  last  install- 
ment  became  due  the  assignees  In  ttanbruptcy  of 
8.,  the  mortgagee,  gave  L.,  the  mortgagor,  a  re- 
ceipt reciting  that  they  had  rec^ved  of  Dim  SlOO 
"on  account  of  lots  porcliased  of  3.,  in  consider- 
Btkm  of  which  we  agree  to  apply  to  *  *  * 
coart  fw  permission  to  satisfy  the  mortgage^" 
and  that  said  mortgage  was  not  mentlonea  Iv 
S.  among  hla  assets  when  making  a  statement 
thereof,  four  rears  thereafter,  in  coonecticm  with 
a  compxomiae  with  his  creditors. 

Appeal  trom  court  of  common  pleas,  Alle- 
gheny county. 

AcUon  by  N.  P.  Sawyer  against  Catharine 
Link,  executrix  of  Charles  Link,  'deceased. 
There  vas  a  nonsuit,  which  the  court  refus- 
ed to  take  off,  and  plalntlfl  appeals.  Affirm- 
ed. 

The  opinion  of  the  court  below  ordering 
the  n(>nBult  is  as  follows: 

"This  action  is  a  scire  facias  on  a  mort- 
gage given  by  Charles  Link  on  the  16tb  day 
of  January,  1873.  Mr.  Sawyer  had  deeded 
three  lots  of  ground  to  Mr.  Link,  and  the 
mortgage  was  given  either  In  full  or  part  pay- 
ment of  those  lots.  Tbe  mortgage  was  for 
$559,  payable  In  four  annual  installmenta, 
except  that  the  last  Installment  was  for  $139 
Instead  of  $140.  On  the  face  of  the  mortgage, 
the  last  installment  fell  due  on  the  18th  of 
January,  1877.  In  1876,  Mr.  Sawyer  was  put 
into  bankruptcy  by  bis  creditors.  Mr.  Berry 
and  Mr.  Homer  were  tbe  assignees.  In  1879, 
three  years  after  be  was  put  Into  bankruptcy, 
proceedings  were  instituted  In  tbe  district 
court  of  tbe  United  States  to  effect  a  compro- 
mise with  bis  creditors.  The  proceedings  be- 
fore the  register  in  bankruptcy  were  protract- 
ed from  1879  until  1883,  over  four  years.  Fi- 
nally, In  1883,  from  the  records  tbat  are  in 
evidence  In  this  case,  there  was  an  agree- 
ment by  his  creditors  to  accept  20  per  cent 
In  payment  of  their  claims,— all  except  a  few 
claims  that  were  not  represented  before  the 
register,  and  as  required  in  connection  with 
the  compromise  proceedings.   Mr.  Sawyer 
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made  an  affidavit  as  to  certain  (acts,  and  tn 
that  affidavit  he  says:  The  bankrupt  has 
no  assets  In  hia  name  or  ownership  beyond 
what  Is  controlled  by  his  assignees/  Then, 
referring  to  the  expenses  and  payment  of 
certain  expenses  In  the  court,  he  says: 
There  Is  also  a  judgmeot  against  the  late 
Mra  Jane  W.  Hamilton  for  $1,000  (1878), 
which  the  banliropt  regards  as  worthless.' 
Then  he  refers  to  a  claim  of  J.  H.  Sawyer 
which  had  been  in  some  way  adjoated,  and 
then  speaks  about  a' lot  that  was  not  sold  by 
the  assignees,  and  It  is  a  lot  In  the  Eight- 
eenth ward  of  Pittsburg,  'described  as  fol- 
lows,  namely,*  but  there  is  no  description 
of  the  lot  It  Is  a  blank.  Then  he  says: 
The  bankrupt  values  this  property,  at  public 
sale,  at  about  ^1,200.  There  remain,  also, 
In  the  hands  of  the  assignees,  sundry  claims 
which  the  bankrupt  estimates  as  valueless. 
Tbey  are  as  follows.'  Then  a  number  of 
smsJI  accounts  are  given  here,  which  were 
due  to  the  bankrupt,  and  which  he  says  are 
valueless.  Then  follows  a  list  of  whet  he 
calls  the  'bad  debts.'  Then  the  oath  is  made: 
'N.  P.  Sawyer,  bankrupt,  being  duly  sworn, 
deposes  and  says  that  the  statements  set 
forth  in  the  foregoing  statement  of  UabllitleB 
and  assets  are  true,  as  he  verily  believes. 
S^om  to  and  subscribed  before  me,  the  first 
day  of  October,  1883.'  Sworn  to  and  sub- 
scribed before  the  register  In  bankruptcy,  that 
is.  The  attorney  of  the  plaintiff  says  that  he 
has  examined  the  records,  and  finds  no  trans- 
fer ever  made  by  the  assignees  to  Mr.  Saw- 
yer, In  pursuance  of  this  compromise  made 
In  1883.  Mr.  Horner,  who  was  the  active 
assignee,  died  some  five  years  ago>.  Mr.  Ber- 
ry, the  other  assignee,  still  living,  says  he 
remembers  very  little  about  It;  Mr.  Homer 
was  the  active  assignee. 

"It  would  be  a  duty  of  the  assignees  to 
make  a  transfer  back  to  the  bankrupt  of 
whatever  property  was  conveyed  to  than 
which  they  did  not  dispose  of.  There  may 
have  been  such  a  conveyance  back,  and  per- 
haps at  this  lapse  of  time  we  might  presume 
that  they  did  make  a  general  transfer  to  Mr. 
Sawyer  of  whatever  they  had  not  disposed 
of.  Mr.  Link,  who  gave  the  mortgage,  died 
only  about  a  year  ago,  in  the  fall  of  1897.  If' 
this  mortgage  was  transferred  bade  to  Mr. 
Sawyer  In  1883,  Mr.  Link  lived  fourteen  years 
after  that,  and  no  claim  was  made  upon  Mr. 
Link  during  that  period  of  time  to  pay  this 
mortgage  or  any  portion  of  It  It  was  after 
his  death  that  this  scire  facias  was  Issued  on 
that  mortgage.  The  mortgage  Itself  is  more 
than  twenty-one  years  old,  and  the  last  in- 
stallment und^  that  mortgage  was  due  In 
1877,  twenty-one  years  before  this  scire  fa- 
cias was  issued.  The  presumption  would  be, 
in  law.  that  that  was  paid,  and  the  burden  of 
proof  would  be  on  the  plaintiff  to  show  that 
It  was  not  paid. 

'The  only  evidence  of  any  payment  Is  a 
receipt  given  by  the  assignees  on  the  30th  of 
July,  1879.   That  receipt  Is  In  these  words: 


•Received,  Pittsburg,  Pa.,  July  80tb.  1879,  of 
Charles  Link,  one  hundred  dollars,  on  ac- 
count of  lots  purchased  of  N.  P.  Sawyer,  In 
consideration  of  which  we  agree  to  apply  to 
the  United  States  district  court  for  permis- 
sion to  satisfy  the  mortgage  of  N.  P.  Sawyer 
upon  said  lots.'  Signed  by  Qeorge  A.  Ber^ 
ry  and  John  W.  Horner.  'According  to  the 
evidence,  Mr.  Berry  did  not  sign  it.  Mr. 
Homer  signed  It  and  wrote  the  name  of  M!r. 
Berry.  No  doubt  that  money  was  received 
by  the  assignees  on  the  30th  of  July,  1879. 
That  was  two  years  after  the  last  install- 
ment of  the  mortgage  was  due.  There  is  no 
evidence  of  any  payments  at  any  other  time, 
either  before  this  or  after.  Mr.  Sawyer  being 
in  financial  troubles  In  1876,  probably  before 
that,  and  the  mortgage  dated  in  1873,  payable 
by  annual  Installments,  the  fair  presumption 
Is  that  he  would  try  to  collect  that  mort- 
gage, being  a  mortgage  on  property  probably 
worth  the  amount.  Proceedings  might  have 
been  Instituted  for  the  collection  of  that  mon- 
ey. The  assignees,  in  July,  1870,  received 
$100.  It  was  on  account  of  this  mortgage, 
because  this  mortgage  was  given  on  account 
of  the  lots  that  Link  had  bought  from  Saw- 
yer, and  It  explains  that  the  $100  was  on 
account  of  those  lots.  But  this  receipt  says 
fltat  In  consideration  of  this  $100  they  would 
apply  to  the  United  States  court  for  permtB- 
slon  to  satisfy  that  mortgage.  The  fair  In- 
ference is  that  the  assignees  were  satisfied 
that  that  mortgage  had  been  paid,  if  not  whol- 
ly, at  least  very  greatly,  and  there  would  be 
trouble  about  collecting  it,  and,  In  order  to 
give  them  an  opportunity  to  go  Into  court  to 
ask  to  satisfy  It,  they  got  Link  to  pay  $100, 
and,  in  consideration  of  that  payment,  they 
would  go  Into  court  and  ask  pomlaslon  to 
satisfy  the  mortgage.  They  would  be  goBty 
of  a  breach  of  duty— a  manifest  clear  breach 
of  duty— to  ask  to  satisfy  a  mortgage  tbey 
did  not  believe  bad  been  paid.  If  tbey 
thought  that  never  any  money  had  been  paid 
on  this  mortgage,  they  would  be  guilty.  I  say. 
of  a  wrong,  and  violation  of  their  Mths  and 
duty,  to  get  $100,  and  then  go  into  court  and 
ask  the  court  to  give  them  power  to  satisfy 
that  mortgage.  The  (air  Infermce  from  this 
Is  that  they  wen  aatlsfled  tiiat  that  mortgage 
had  been  paid.  Bearing  on  that  tn  this:  If 
that  mortgage  was  not  paid,  Mr.  Savyw 
knew  it  in  1879.  when  be  applied  tm  a  com- 
promise with  his  creditors.  He  knew  It  in 
1883,  when  the  assigoeeB  were  dlsdiarged 
Why  did  he  welt  fourteen  years,  nntfl  Oharlee 
Link  died,  before  any  tdtn  fadaa  wu  laaned 
upon  It?  And  when  he  made  a  statement  ot 
his  tfsaets  and  llabllitlea,  cm  the  Ist  of  Oc- 
tober, 188S,  If  he  knew  that  this  mortgage 
was  nnsaUflfled,  It  would  have  been  his  dnty 
to  Indude  that  among  his  assets.  It  does  not 
appear.  In  Tlew  ct  these  fftets  and  drenm- 
stances.  I  sustain  the  motton  for  a  compol- 
Bory  nonsuit'* 

J.  Chas.  Dicken,  for  appellant  T.  H.  Da- 
vis, for  appellee. 
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PER  CURIAM.  There  appears  to  be  no 
error  In  this  record  that  would  justify  a  re- 
versal of  thfe  judgment  from  which  this  ap- 
peal was  taken.  For  reasons  ^Ten  by  the 
learned  president  of  the  common  pleas  in  hla 
opinion  ordering  the  judgment  of  nonsuit, 
etc.,  we  are  satisfied  that  there  was  no  er- 
ror in  denying  the  motion  to  take  off  the  non- 
suit There  Is  nothing  in  the  questions  in- 
Tolved  that  requires  discussloo.  Judgment 
affirmed. 


an  pft.  8t  an) 

HORGAN-OARDNER  ELBOTRIO  GO,  T. 
BROWN  et  aL 

(Sopreme  Coort  ot  PennsylTania.   Oct  90, 

1899.) 

CONSTRUCTION  OF  CONTRACT— CONDITIONAIi 
SALB— BAILMENT. 

A  purchaser  agreed  to  take  certain  machio- 

Sr  OD  approval,  and.  If  satisfactory,  to  pay  a 
pulated  price.  After  the  trial,  another  agree- 
ment was  made  redtiag  tliat  the  seller  had  de- 
livered and  leased  to  the  purchaser  the  machin- 
ery, in  consideration  of  the  delivery  of  certain 
notes,  the  title  to  remain  in  the  seller  until  the 
notes  were  paid;  that  the  purchaser  was  to  re- 
tain possesuon  unless  he  defaulted  in  payment: 
and  that,  on  ^lyment,  the  seller  was.  by  bill  of 
sale,  to  convey  all  title  to  the  purchaser.  A  re- 
ceipt for  the  notes  redted  that  the  title  was  to 
remain  In  the  seller  until  they  were  paid.  HeltL 
that  such  agreements  evidenced  a  conditional 
sale,  and  not  a  bailment,  though  the  transaction 
waa  referred  to  as  a  lease. 

Appeal  fiom  court  of  common  pleas,  Waab- 
Ingtoo  county. 

Actbm  by  the  Morgao-Gardner  SOecttic 
Ctmipaiiy  against  W.  Hany  Brown  and  oth- 
ers under  the  Bherurs  interpleads  act  of 
IflBT  (P.  L.  96).  ■  From  a  jndgmmt  for  defend- 
ants non  obstante  veredicto,  plaintiff  appeals. 
Affirmed. 

The  following  is  the  opinion  of  tbe  court' 
below  <McILVAINE.  P.  J.): 

"A  single  question  of  fact  was  submitted 
to  the  jury  Id  this  case,  as  will  appear  by  ref- 
erence to  the  charge  of  the  court,  and  that 
was  substantially  this:  'Did  tbe  paper  mark- 
ed "Exhibit  C,"  and  offered  In  evidence,  con- 
tain an  agreement  which  had  beat  orally 
entered  Into  by  the  parties  thereto  In  Septem- 
ber, 1896,  when  the  machinery  of  the  elec- 
tric plant  mentioned  in  Exhibit  A  was  accept- 
ed by  the  Boyle  Bros.  Coal  Company?  The 
jury  found  that  it  did.  And,  with  that  fact 
found,  we  have  a  case  which  raises  the  ques- 
tion of  law  reserved,  to  wit:  'Is  there  any 
evidence  in  tbls  case  which  entitled  the  plain- 
tiff to  recover  any  of  the  property  it  claims?* 
Tbls  question  includes  the  other  question  of 
law  reserved,  to  wit:  'Is  the  agreement  evi- 
denced '  by  Exhibit  0  a  conditional  sale?* 
Wbat  tben,  Is  the  plsintirs  case?  It  Is  this: 

"Facts. 

**(1)  Exhibit  A:  'Chicago,  IIU  Hay  IX, 
1806.  BiO'le  Bros.  Coal  ConvAny,  Flttsbnqc 


Pa.— Gentlemen:  In  accordance  with  data 
given  us,  and  by  the  request  of  our  Mr.  A.  S. 
Cook,  we  beg  to  submit  the  following  propo- 
BltloD  for  power  plant  and  electric  machinery 
for  your  mloe  at  Hackett,  Pennsylvania,  vlx.; 
[Here  follows  description  of  different  parts 
of  the  machinery  for  the  plant,  with  price  of 
each  part;  then  follows:]  Proposition:  We 
propose  to  deliver  tbe  above  machinery  and 
material  at  your  mine,  and  erect  same  in 
buildings  and  on  foundations  to  be  furnished 
by  you,  you  furnishing  the  brickwork  for  the 
boiler  and  water  supply,  we  furnishing  the  la- 
bor and  superintend  the  erecting  of  the  plant, 
complete  in  all  respects  as  speclQed.  You  to 
be  allowed  to  run  the  plant  for  thirty  (30) 
days  on  approval  before  acceptance,  when. 
If  entirely  satisfactory  to  you,  you  are  to  ac- 
cept the  plant,  and  pay  us  the  net  sum  of  nine 
thousand  elgbty-three  dollars  (19,083.00)  In 
cash,  or  its  equivalent  In  bankable  paper, 
made  payable  to  the  order  of  this  ccanpany. 
If  commercial  paper  Is  given  for  longer  time 
than  bankable  paper,  same  must  bear  the  per- 
sonal Indorsement  of  one  or  more  of  the  offi- 
cers of  your  company.  We  guaranty  all  ma- 
chinery and  material  fninished  by  ua  to  be  of 
tbe  very  best  known  at  the  present  time, 
and  workmanship  to  be  of  first-class  In  every 
respect  We  wIU  furnish  all  necessary  parts 
for  repairs  required  by  you  for  our  under- 
cuttlDg  Chain  machines  for  one  year  from 
date  of  invoice  for  same,  free  of  charge  to 
you,  delivery  to  be  f .  o.  b.  cars  Chicago,  ex- 
cepting such  parts  and  repairs  as  may  be 
made  necessary  as  the  result  of  carelessness, 
misuse,  or  accident  on  year  part  or  the  part 
of  your  employes.  RespectCnlly  submitted, 
Morgan-Gardner  Electric  Company,  per  Rob- 
ert Ryan,  Gen.  Btogr.*  'Accepted  May  27, 
1896.  Boyle  Bros.  Goal  Company,  by  J.  B. 
Boyle,  Treaa.' 

"(2)  A  short  time  after  this  proposition  was 
accepted  by  the  Boyle  Bros.  Coal  Company, 
the  MorgaU'Gardner  Electric  Company  ship- 
ped most  of  tbe  machlneiy  called  for  to  Hack- 
ett, Pa.,  and  caused  the  electric  plant  to  be 
erected,  when  it  was  turned  over  to  the  coal 
company  for  trial. 

"(3)  Shortly  after  tbe  trial  period  of  30  days 
had  expired,  some  time  In  September,  1896, 
the  agent  of  the  dectric  company  came  on 
from  Chicago  to  learn  tbe  result  of  the  trial, 
and  to  settle  with  tbe  coal  company,  If  they 
acc^ted  the  machinery  and  plant  as  satis- 
factory. At  that  Int^vlew  a  contract  waa  en- 
tered Into  and  a  settlement  made. 

"(4)  The  contract  was  as  follows  (Exhibit 
O;  the  Morgan-Gardner  Electric  Company  be- 
ing designated  as  party  of  the  first  part,  and 
tbe  Boyle  Bros.  Coal  Company  as  party  of  tbe 
second  part: 

"  'Whereas,  the  said  party  of  the  first  part 
has  this  day  delivered  and  leased  to  the  par^ 
ty  of  the  second  part  the  following  described 
goods  and  chattels:  One  (1)  Union  Iron 
Works  No.  17,  Vtrxa  flange  steel  tnbnlar 


Digitized  by  Google 


400  44  ATLANTIO  REPOBTER. 


boiler,'  etc.,  etc.,— In  conslderatloii  that  the 
Bald  party  of  the  second  part  has  this  day  exe- 
cuted and  delivered  to  the  par^  of  the  first 
part  Its  certain  promissory  notes,  aggregating 
the  sum  of  nine  thousand  and  eighty-three 
dollars:  Therefore  It  Is  hereby  understood 
and  agreed: 

"'First.  That  the  title  and  ownership  of 
said  goods  and  chattels  so  delivered  and  leas- 
ed shall  be  and  remain  In  said  party  of  the 
flrst  part  nntll  the  promissory  notes  to  as 
aforesaid  executed  and  delivered  by  the  party 
of  the  second  part  shall  t>e  fully  paid  accord- 
ing to  their  tenor  and  effect. 

"  'Second.  That  the  said  party  of  the  sec- 
ond part  shall  have  the  right  to  retain  pos- 
session of  said  goods  and  chattels,  unless  aach 
right  shall  be  forfeited  by  the  default  of  said 
second  party,  as  hereinafter  specified,  and 
to  use  the  same  at  Its  own  risk;  and  the 
said  party  shall  keep  said  goods  and  chattels 
In  good  order  and  repair  at  Its  own>expen9e, 
and  shall  have  the  privilege  of  acquiring  the 
absolute  title  and  ownership  of  said  goods 
and  chattels  on  the  terms  and  conditions  bere* 
inafter  expressed. 

"Third.  In  the  event  that  said  party  of 
the  second  part  shall  make  default  In  the 
performance  of  any  of  Its  agreements  here- 
in, or  In  the  pajonent  of  said  notes,  or  either 
of  them,  then  said  party  of  the  flrst  part 
may,  at  its  option,  terminate  this  agreement 
of  lease  by  giving  the  said  party  of  the  sec- 
ond part  five  (5)  days'  notice  In  writing  of  Its 
Intention  so  to  do  (It  being  understood  that 
the  sending  of  sach  notice  through  the  U.  8. 
mall,  addressed  to  said  party,  shall  be  snffl- 
clent  service  of  the  same);  and  thereupon 
said  party  of  the  flrst  part  shall  have  the 
right  to  enter  upon  and  Into  the  premises  of 
the  party  of  the  second  part,  wherever  said 
goods  and  chattels  may  be,  and  repossess  It- 
self of  said  goods  and  chattels,  and  hold  the 
same  discharged  of  all  further  liability  here- 
nnder. 

"  'Fourth.  If  said  party  of  second  part  shall 
faithfully  perform  all  of  Its  agreements  hore- 
In,  and  shall  fully  pay  all  said  notes  accord- 
ing to  their  tenor  and  effect,  then  when  said 
notes  shall  be  fully  paid,  whether  due  by 
their  terms  or  after  extension,  the  said  party 
of  the  flrst  part  Shan  execute  a  bill  of  sale 
conveying  all  its  rights,  title,  and  interest  In 
and  to  said  goods  and  chattels  to  said  party  of 
the  second  part,  and  Otereupon  all  obligation 
of  both  said  parties  under  this  agreement 
shall  terminate. 

"  'Fifth.  All  the  obligations  bereby  entered 
Into  by  said  parties  shall  hold  and  be  binding 
on  their  respective  successors  and  assigns.' 

"(6)  Vt  the  same  time  that  this  agreement 
was  entered  Into,  and  the  'goods  and  chattels' 
were  delivered  to  the  Boyle  Bros.  Goal  Com- 
pany, this  paper  (Exhibit  B)  was  given  and 
accepted  by  tbe  coal  company: 

"  'Received,  Pittsburgh,  Pa.,  September  18. 
1806,  of  Boyle  Bkm.  Oo§1  Otnapanr,  iba  Cot 
lowing  notes: 


(Pi. 

One  (1)  note  at  tlx  (6)  mos.  for  $  500  00 

**    600  00 

10    "     "   76fl  67 

**          "            12    "  1,250  00 

•*  •*  u     u     H   900  00 

•    -    -   8S0  00 

Making  In  aU   KTSb'ot 

—Which  amonnt  Is  in.  fall  settlement  for 
minh^  plant  furnished  by  ns  for  their  Ha<A- 
ett  mine  under  our  contract  dated  Mi^  11. 
1896,  less  (3)  mining  machines  and  one  79 
K.  W.  generator,  which  were  not  put  Id,  bnt 
which  may  be  had  by  Boyle  Bros.  Coal  Com- 
pany at  any  time  they  desire  at  the  prices 
named  In  the  contract  In  place  of  tbe  76  K. 
W.  generator,  we  have  furnished  a  60  K.  W. 
generator,  toe  which  we  have  charged  Ave 
hundred  dollars  ($500).  This  generator  we 
are  to  remove  at  our  expense,  and  replace 
with  the  76  K.  W.  generator,  allowing  a  cred- 
it on  same  of  |500  for  the  returned.  It  Is  un- 
derstood that  this  plant  is  to  remain  our  proI^• 
erty  until  the  above-mentioned  notes  are  paid. 
Morgan-Gardner  Electric  Oo„  per  Robert 
Ryan,  OenL  Mgr.' 

"Questioa 

"Taking  these  three  ^hlblts.  and  what  was 
done  under  them,— that  Is,  the  delivery  of  the 
property  for  trial  under  Exhibit  A,  and  the  ac- 
ceptance of  It  after  trial  under  Exhibit  C  and 
the  acceptance  of  tbe  commercial  paper  mider 
Exhlbt  B,— was  the  tamsactlon  a  conditional 
sale     a  bailmentT 

•*Ooncl^on. 

"In  considering  this  question,  It  must  be  ad- 
mitted that  the  orlghial  proposition  and  ac- 
ceptance contemplated  a  sale,  and,  unless  the 
subsequent  contract  made  In  September,  1896, 
as  evidenced  by  Exhibits  C  and  B,  Is  so  at 
variance  with  the  contract  that  was  contem- 
plated In  Exhibit  A  that  it  cannot  stand,  then 
we  must  construe  them  together.  In  other 
words,  there  was  no  evidence  that  the  eon- 
tract  of  sale  contemplated  in  Exhibit  A  was 
abandoned,  except  that  fonnd  by  Implication 
In  the  contract  made  at  the  time  of  settle- 
ment In  September,  as  evidenced  by  Exhibits 
0  and  B.  Do  these  exhibits  show  that  the 
parties  intended  to  substitute  a  contract  of 
bailment  for  hire  for  a  contract  of  sale  orig- 
inally contemplated?  We  think  not  T*ey 
rather  show  a  purpose  on  the  part  of  the  Mor- 
gan-Gardner Electric  Company  to  hold  on  to 
the  tlt'p  to  the  property  to  secure  the  pay- 
ment, uot  of  rent,  but  of  the  purchase  money. 
In  Exhibit  B  the  electric  company  expressly 
says  that  the  notes  received  from  the  coal 
company  by  it  Is  In  full  settlement  for  the 
mining  plant  furnished  by  us  for  their  Hackett 
mine,  under  our  contract  dated  May  ll,  1896/ 
etc.;  and  it  also  says  In  this  exhibit  that  'It 
Is  understood  that  this  plant  is  to  remain  oar 
property  until  the  above-mentioned  notes  are 
paid.'  Clearly,  Exhibit  B  does  not  evidence 
an  Intention  of  the  parties  to  change  the  con- 
templated contract  of  sale  found  In  Exhibit  A 
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to  a  contract  at  bailment,  but,  on  the  contrar/, 
■howB  that  notes  were  given  In  fnll  settle- 
ment  of  the  pnrcbase  price  provided  for  In 
Exhibit  A.  and  only  adds  that  the  title  to  the 
property  shall  not  pass  until  the  notes  are 
paid.  A  condition.  It  Is  tme,  was  added  to 
the  contract  of  sale,  but  surely  opt  such  a  one 
as  to  create  a  bailment. 

"Xow,  let  us  examine  Bxhlblt  O.  The  word 
'lease*  Is  used  In  this  agreement,  but  we  take 
It  that  that  throws  no  light  on  the  character 
of  the  contract.  If  the  delivery  of  the  prop- 
erty was  made  under  such  drcumstances  as  to 
show  It  was  a  conditional  sale,  calling  It  a 
lease'  will  not  make  It  a  contract  of  bail- 
ment for  hire  or  use.  Hie  'whereas'  of  the 
agreement  co:ODect8  It  with  Exhibit  B,  and 
sfaowB  that  the  notes  which  were  therein  re- 
ceipted for  were  Included  In  the  consideration 
of  this  agreement  The  first  paragraph  reit- 
erates what  was  stated  In  Exhibit  B;  that  Is, 
that  the  title  and  ownership  of  said  goods 
should  remain  In  the  electric  company  until 
the  notes  are  fully  paid.  No  evidence  here  of 
a  bailment,  but,  on  the  contrary,  of  a  condl- 
tlooal  sale,— the  retention  of  title  to  secure  the 
purchase  money.  The  converse  of  this  para- 
graph  is  that.  If  the  notes  are  fully  paid,  the 
title  and  ownership  of  the  goods  and  diattels 
shall  be  unconditionally  In  the  coal  company. 
The  second  and  third  paragraphs  simply  pro- 
vide that  the  coal  company  can  'acquire  abso- 
lute title  and  ownership  of  said  goods  and 
chattels'  by  paying  said  notes,  and  that  If  It 
does  not  pay  said  notes,  and  take  care  of  the 
machinery  until  the  time  of  payment  comes, 
the  electric  company  can  enter  and  repossess 
itself  of  the  goods  and  chattels.  What  Is  this 
but  a  provision  for  the  enforcement  of  the 
payment  of  the  purchase  money,  as  In  a  con- 
ditional sale.  Surely,  we  find  In  these  para- 
graphs no  earmarks  of  a  bailment  The  fourth 
paragraph  simply  provides  that  If  the  coal 
company  pays  the  notes  according  to  their 
tenor  and  diect  that  It  will  be  entlded  to 
bare  a  bill  of  sale  from  the  electric  company. 
In  other  words,  when  it  performs  the  condi- 
tions of  the  sale,  Its  conditional  title  beoomea 
absolute,  and  It  will  be  entitled  to  ft  paper 
■bowing  that  fact  Nowhere  In  thl>  agree- 
meat  can  we  see  the  least  evidence  of  a  bail- 
ment except  li)  the  word  'lease*;  while,  on 
the  other  hand,  a  sale  ot  the  prop^ty,  on  con- 
dition that  the  vendor  retain  the  title  as 
Mcurity  for  the  payment  ot  the  purchase 
money.  Is  evidenced  by  every  paragraph  In  the 
agreement,  and  by  Exhibit  B,  and  la  good  be- 
tween the  parties,  but  void  as  to  the  creditors 
of  the  parties  having  possession  of  the  prop- 
erty. 

**We  have  pointed  out  some  of  the  affirma- 
tive reasons  why  we  think  this  agreement 
evidences  a  conditional  sale.  Let  us  now  con- 
sider for  a  moment  the  negative  evidence  that 
It  Is  not  a  bailment  As  said  by  Mr.  Justice 
WUIlams  in  Stephana  v.  Glfford:  'It  is  of  the 
essence  of  a  contract  of  bailment  that  the 
article  balled  be  returned.  In  Its  own  or  some 


altered  form,  to  tite  bailor,  so  that  he  may 
have  bis  own  again.*  This  contract  makes  no 
provision,  either  ei^ressly  or  by  Implication, 
for  the  return  of  the  property  to  the  electric 
company.  The  contract  if  carried  out  accord- 
ing to  Its  provisions,  leaves  the  property  In  the 
possession  of  the  coal  company,  and  the  only 
provision  for  Its  return  Is  in  case  of  a  failure 
of  the  coal  company  to  make  Its  payments. 
This  provision  was  not  put  In  the  contract  to 
Insure  the  return  of  the  property  to  the  elec- 
tric company,  'so  tliat  It  might  have  Its  own 
again,'  but  to  Insure  the  payment  of  the  notes, 
so  that  the  property  might  remain  In  the  pos- 
session of  the  coal  company  as  Its  own.  It 
was  a  contract  remedy  to  enforce  payment 
not  of  hire,  but  of  purduse  money.  The  case 
of  Farquhar  v.  McAlevy,  142  Pa.  St  233,  21 
AtL  811,  Is  very  similar  Ui  Its  facts  to  the  one 
at  bar.  There  ihe  court  held  the  contract 
was  a  conditional  ssle.  and  not  a  bailment 
notwithstanding  the  parties  called  their  agree- 
ment 'a  lease,*  and  the  money  that  passed  be- 
tween them  'hire.'  We  are  clearly  of  the  opin- 
ion that  we  erred  In  not  caving  the  Jury  bind- 
ing Instruction  to  find  for  the  defendants,  for 
the  reason  that  the  plaintiffs  title  to  the  goods 
In  question .  was  under  a  contract  of  condi- 
tional sale,  and  not  a  contract  of  bailment 
and  that  this  contract  was  void  as  to  the  cred- 
itors of  the  Boyle  Bros.  Coal  Company.  And 
now,  January  27,  1890,  Judgment  entered  In 
favor  of  the  defendants  for  the  property  de- 
scribed in  the  plalotiff's  statement  and  the 
money  realised  from  the  sale  of  the  same,  on 
the  qneadoDS  of  taw  reserved  at  the  trial,  aon 
obstante  veredicto.'* 

H.  W.  Acbesoa  and  O.  h.  V.  Acbeaon,  for 
appellant  H.  A  O.  01  Bnrgwtn  and  T.  F. 
Bbrdi,  for  appelleea. ' 

FBR  CDBIAM.  Notwithstanding  the  tbtj 
able  argument  of  oonnsel  In  snpport  of  tbm 
plaintiff  ctnnpany's  contentlona,  we  are  not 
convinced  that  there  Is  any  substantial  emx 
In  the  mlli^  ol  the  learned  joeoldent  of  0is 
common  pleas;  and,  for  reasons  given  In  his 
opinion  on  the  qoestlons  of  law  reserved,  tbe 
Judgment  In  the  defendantiT  tevor  dob  ob- 
stante veredicto  la  affirmed. 

98  N.  J.  B.  1«) 
KEMFTON  V.  BARTINB  et  at 
(Court  of  Chancery  of  New  Jersey.    Oct  21, 
1899.) 

CONTRACT  TO  UAKB  WILL-SPBCIFIC  PBR- 
PORHANCB— PARTIBS-CLA8SI  riOATION 
—WITNESSBS— COMPETENCY. 

I.  Where  a  bill  ig  filed  which  seebs  to  enforce 
the  specific  performance  of  a  contract  made  with 
a  decedent  testatrix  to  give  and  devise  her  whole 
estate  at  her  death,  the  executor  of  ber  will, 
who  primarny  takes  the  legal  title  to  her  i>er> 
Bonalty,  and  who  has  an  equity  to  require  the 
applicatioD  of  ber  lands  to  the  payment  of  her 
debts  (if  need  be),  is  a  necessary  party  defend- 
ant without  whose  presence  the  cause  should 
not  nraceed. 

2.?nie  practice  In  such  esses  is  to  direct  the 
cause  to  stand  over  for  a  period,  with  an  order 
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that  it,  within  the  polod,  the  necessary  par^ 
be  not  broTifllit  in,  toe  bill  shottld  be  dlunlssed. 

8.  Where  the  complunant  seeks  to  enforce  the 
ipedfic  performance  of  a  contract,  the  benefit  of 
which  proceeds  whollr  to  other  persons,  the 
benefidaries  should  be  classed  as  complainants, 
or  caose  for  making  them  defendants  riionld  be 
sUted  in  the  bill. 

4.  When  a  devisee  is  made  a  party  defendant 
to  a  bill  filed  to  enforce  the  spednc  perform- 
ance of  the  contract  of  his  testatrix,  he  Is  sned 
in  a  representatiTe  capacit7. 

6.  The  fact  that  the  beneficiaries  of  a  contract 
songht  to  be  enforced  In  equity  by  specific  per- 
formance are  made  defendants,  and  the  parties 
against  whom  specific  performance  is  asked  are 
UBO  made  defeudants,  in  the  same  bill,  does  not 
prermt  the  beneficiaries,  and  the  parties  against 
whom  the  contract  Is  sought  to  be  enforced, 
from  bdng  opposite  parties.  In  equity,  parties 
who  are  In  opposition  to  each  other  are  often 
brought  into  court  as  defendants. 

6.  In  ascertaining  the  relations  of  the  parties 
to  each  other  ander  the  evidence  acts,  the  court 
will  examine  the  record  to  ascertain  whether 
they  are  in  fact  antagonistic,  and  will  not  be 
controlled  by  the  volnntary  classification  of 

Earties  made  by  the  complainant  In  drawing  his 
m. 

(Syllabna  by  the  Conrt) 

BUI  by  William  B.  Kempton  against  David 
a.  Bartine  and  others  for  speclflc  perfcvmance 
and  an  accounting.  Denied. 

The  complainant  was  the  brother  of  Merl- 
bah  D.  Kempton  and  Annie  B.  Kempton,  bis 
two  maiden  sisters.  In  1884,  Merlbah  died 
Intestate,  leaving  the  complainant  and  Annie 
her  only  heirs  and  next  of  kin,  to  whom  all 
her  property  descended  in  equal  shares.  Mer- 
tbah,  at  the  time  of  ber  death,  was  seised  in 
fee  of  the  one-half  part  of  a  hotise  and  lot  in 
MerchantviUe,  N.  J.,  and  of  certain  stocks, 
ttondB,  household  furniture,  and  other  personal 
property.  The  complainant  alleges  that  An- 
nie, aftw  Mertbab's  death,  agreed  with  him 
that.  If  he  would  allow  ber  to  enjoy  his  share 
of  Meiibah'B  estate  during  her  life,  "she  [said 
Annie  Kempton]  would  at  her  death  give  and 
d«t;i8e  all  of  the  estate  or  property  of  every 
kind  of  which  she  should  die  seised  and  pos- 
sessed to  her  nieces  and  nephews,"  (^Idren 
of  the  otnnplainant,  except  the  house,  **ioft^ 
the  wmld  leave^  to  don  V.  Kmnpton,  the 
wife  of  the  complainant.  He  took  out  letters 
of  admlnlBtration  on  Herlbah's  estate,  and 
alleges  that  he  delivered  to  Annie  all  the  per- 
.sonalty  of  Merlbah's  estate,  and  that  Annie 
during  her  life  used  and  enjoyed  the  property. 
He  claims  that,  under  this  contract  and  its 
performance  on  his  part,  his  wife  and  Chil- 
ian acquired  a  vested  Interest  In  all  the  real 
and  personal  property  whereof  Annie  died 
seised,  and  that  she  held  that  property  In 
trnat  for  his  ^lldren  and  wife,  "to  give  the 
same  at  her  death  to  them."  The  bill  redtea 
that  Annie  died  In  March,  1807,  testate,  and 
sets  out  the  will  In  fnll.  as  dated  February  19, 
1896,  and  proven  In  November,  1897,  by  the 
executor,  David  H.  Bartine.  It  alleges  that 
Bartine  hi^  entered  Into  ponesslon  of  all  of 
the  personal  property  of  which  Annie  Kemp- 
ton died  possessed,  and  was,  as  executor, 
carrying  out  the  provisions  of  her  will,  and. 


amoi^  otiher  acts  as  ezecnbnr.  ms  aolng  the 
complainant  npon  several  notes  bdd  An- 
nie In  her  lifetime,  which  were  made  hy  the 
complainant  and  taidorBed  by  his  wife,  Oosa 
V.  Kempton,  and  that  Bartine,  who  was  dev- 
isee of  Annie's  share  In  the  house,  had  t^en 
possession  of  It  The  bill  avers  Qiat  Bartine, 
because  of  the  agreement  of  Annie  vlth  the 
complainant,  has  no  interest  In  Annie's  real 
estate,  and  none  In  her  personal,  save  as  trus- 
tee for  the  complainant's  wife  and  children 
and  prays  that  the  alleged  contract  between  the 
complainant  and  Annie  Kempton  may  he  spe- 
cifically performed  and  carried  into  execution 
by  the  defendants,  that  Bartine  he  decreed  to 
convey  the  real  estate  of  which  Annie  died 
seised  to  complalnanlfB  wife,  Oora  Y.  Kemp- 
ton, and  to  bold  the  personal  of  which  Annie 
died  possessed  as  trustee  for  his  children,  and 
to  deliver  the  same  to  them,  or  that  on  ac- 
counting be  had  of  Heribah*8  estate,  and  the 
complainant's  Interest  therein  be  returned  to 
him.  The  complainant  in  the  bill,  as  origi- 
nally filed,  prayed  for  answer  from  the  lega- 
tees under  Annie's  will,  from  his  own  wife 
and  children^  and  from  Bartine,  who  was 
devisee  therein,  hut  did  not  tLUc  answer  from 
him  as  executor  of  that  wlIL  The  prayer  for 
subpoena  originally  named  Bartine  in  his  in- 
dividual capacity,  and  again  as  David  H.  Bar^ 
tine,  executor.  Bartine  was  served  with  suh- 
pcena  as  executor,  and  answered  the  bUl  in 
that  capacity.  Ifte  complainant  afterwards, 
before  the  cause  was  set  down  for  hearing, 
obtained  an  order  to  amend  his  hill,  by  strik- 
ing out  Barthie,  executor,  as  a  defendant. 
The  answer  of  the  devisee  and  legatees  de- 
nies the  agreement  between  the  complainant 
and  Annie  B.  Kempton,  and  asserts  title  In 
themselves  under  tiie  provisions  of  Annie's 
will,  and  denies  that  the  children  and  wife  of 
the  complainant  have  any  right  or  title  In 
Annie's  property.  The  defendant  Bartine,  as 
executor,  specially  answers  that  he  has  pro- 
ceeded, as  executor  of  the  will  of  Annie  B. 
Kempton,  to  settte  ber  estate.  Issue  lias  been 
Joined.  In  this  condition  of  flie  sheadings, 
the  case  came  on  for  hearing.  Upon  the 
opening  of  the  cause,  the  complainant  called 
as  his  first  witness  his  wife,  Cora  V.  Kmp- 
ton,  the  person  who,  hy  the  alleged  agree- 
ment, was  to  become  owner  of  Annie  B. 
Kempton's  house.  The  comptalnant' declared 
that  by  this  defendant  he  proposed  to  prove 
the  transaction  between  the  complainant  and 
the  decedent  Annie  B.  Kempton,  set  out  in 
the  bin,  and  tbe  statements  made  by  the  de- 
cedent concerning  the  alleged  agreement.  It 
was  objected  that,  because  of  the  provisions 
of  sections  8,  A,  and  S3  of  the  evidence  act 
Mrs.  Kempton,  being  a  party,  was  not  com 
potent  to  prove  ai^  statement  by,  or  transac- 
tion with,  the  decedent  nils  objection  called 
attention  to  tbe  relation  of  the  parties,  and 
the  complainant  insisted  that  Bartine  was 
not  a  defendant  as  executor  of  the  will  of 
Annie  B.  Kempton,  and  that  no  party  was 
sued  In  a  representative  capacity,  and  there- 
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fore  this  was  do  frouDd  for  the  exclnslon  of 
proof  of  that  character.  The  vice  chancellor 
Inquired  of  the  counsel  for  the  complaloant 
whether  the  executor  of  Annie  B.  Kempton's 
will  was  not,  under  the  circnmstances  of  this 
canse,  a  necessary  party,  without  whose  pres- 
ence the  court  ought  not  to  proceed  to  hear- 
ing, and  Inrlted  argument  apon  the  point 

Martin  V.  Bergen.  Jr.,  and  Martin  Y.  Ber- 
gen, for  complainant  Howard  Carrow  and 
DaTld  J.  Pancoast,  for  defendants. 

GBEY.  T.  a  (after  stating  the  tacts).  The 
eomplaloanfa  counsel  contends  that  tbe  ex- 
ecutor of  Annie  B.  Kempton's  will  Is  not  such 
a  necessai?  party  that  the  cause  should  be 
stayed  until  he  be  broi^ht  In.  They  argue 
that  the  effect  ol  the  agreement  set  out  In 
the  bill  was  to  Test  Immediate  legal  title  In 
an  Annie  B.  Kempton's  personal  and  real 
pn^rty  In  the  wife  and  dilldren  of  the  com- 
plainant subject  to  Annie's  enjoymmt  of  It 
for  her  life,  and  that  upon  her  death  they 
became  entitled  to  Instant  poasestim  of  both, 
and  that  her  executor  never  recdred  any 
title  to  the  personal  or  interest  In  the  realty, 
and  therefore  need  not  be  a  party;  and  in 
support  of  that  position  cite  Hodge  v.  Corlell, 
41  N.  J.  law,  456,  and,  on  error,  46  N.  J. 
Law,  354.  If  this  cmteotlon  be  ccvrect, 
there  would  seem  to  be  no  occasion  for  the 
complainant  to  ask  for  relief  In  equity;  be- 
cause those  for  whose  benefit  he  made  the 
agreement,  and  for  whom  the  present  suit  la 
brought,  must.  In  such  case,  be  now  In  the 
enjoyment  of  a  full  legal  title  to  the  prop«r^, 
which,  as  to  the  personalty.  Is  presently  re- 
coverable at  law  In  an  action  of  replevin, 
and  as  to  the  real  estate  In  ejectment  That 
was  the  nature  of  the  plaintiff's  claim  In 
Hodge  r.  Corlell,  where  he  asserted  a  legal 
title,  and  sued  the  defendant  individually  for 
the  recovering  of  personalty;  and  it  was  held 
that  the  defendant's  plea  that  he  took  the 
property  In  his  character  as  adralnistrator  did 
not  alter  his  position  as  a  party  to  the  rec- 
ord, so  as  to  make  the  salt  against  him  In  his 
representative  capacl^.  This  adjudication 
was  governed  the  rigid  rales  of  the  law 
courts,  which  pass  npon  the  rights  of  the 
parties  to  the  record.  Irrespective  of  the  In- 
terests of  other  persons  in  the  matter  in  con- 
troversy. 

The  complainant's  present  contention,  that 
the  effect  of  his  alleged  agreement  with  his 
Bister  Annie  was  to  vest  instantly  a  legal 
title  In  the  beneflcIarleB  under  it,  is  In  mani- 
fest contradiction  to  his  statements  of  that 
contract  In  his  bill,  above  quoted,  In  Italics. 
Thes&  show  that  the  alleged  agreement  did 
not  pass  a  legal  title  to  either  the  personalty 
or  the  realty  in  question.  The  complainant 
avers  that  bis  sister  Annie  agreed  that  she 
would,  at  her  death,  give  and  devise  all  the 
property,  etc.  She  did  not,  at  the  making  of 
the  agreement  give  or  devise ;  she  only 
agreed  that  sl)e  would  at  her  death  do  so. 
There  was  by  her  no  delivery  of  the  personal- 


ty and  no  conveyance  of  the  real  estate.  At 
the  time  of  her  death  she  held  the  legal  title 
to  both  the  personal  and  the  real  estate.  If 
her  agreement  was  forceful.  It  did.  Indeed, 
pass  an  equitable  estate  to  the  beneficiaries, 
but  oo  the  comjHalnant'a  own  diowlng,  no 
legal  estate  passed.  When  Annie  died,  her 
executor  took  a  legal  estate  hi  all  her  person- 
alty for  purposes  of  administration,  primarily 
for  payment  of  her  debts.  He  also  had,  as 
executor,  an  equity  to  have  her  lands  apidled 
for  the  same  pmnraee.  All  that  the  com- 
plainant and  those  claiming  nnder  the  execu- 
tory agreement  took  was  the  right  to  have  it 
established  and  enforced.  It  la  because  of 
the  fact  that  the  legal  estate  of  Annie  did  not 
pass  by  her  alleged  contract  that  the  com- 
plainant prays  by  faia  bill  for  Its  q;>ecific  per- 
formance. A  decree  for  the  complaliuuit,  to 
be  effectnal,  must  take  from  the  executor  his 
legal  title  to  the  personalty,  and  prevent  him 
from  using  It  to  pay  debts  or  legacies.  The 
decree  sought  wlU  also  deprive  him  of  his 
equitable  right  and  duty  to  have  the  real 
estote  applied  to  the  payment  of  debts,  If 
need  be.  In  Downing  v.  Blsley,  16  N.  J.  Bq. 
98,  tiie  heirs  at  law  of  a  deeeased  vendee,  by 
parol  contract,  sought  to  compel  a  convey- 
ance to  them  by  a  purchaser  from  the  ven- 
dw.  who  had  notice  of  the  parol  contract 
They  omitted  to  make  the  administrator  of, 
the  deceased  vendee  a  party,  and  Chancellor 
Green,  wttboot  demurrer  and  on  ex  parte 
hearing,  declared,  ex  mero  motu,  that  the  ad- 
ministrator had  an  Interest,  not  only  because 
he  might  have  to  pay  the  purchase  money  If 
the  cuitract  was  established,  but  also  In  be* 
half  of  the  creditors  of  the  deceased  vendee^ 
for  whom  he  had  an  equity  tn  the  real  estate 
of  his  intestate,  and  that  he  should  be  made 
a  party.  In  Oolfax  v.  Colfax,  82  N.  J.  By. 
206,  It  was  proposed  to  strike  out  the  admin* 
Istrator  of  a  deceased  covenantor  to  convey 
lands  as  a  defendant;  but  Chancellor  Rnnyon 
held  that  he  was  a  jftoper  party,  since  the 
lands  of  the  decedent  might  be  necessary  to 
pay  debts,  and  the  administrator  had  an  equl- 
teble  right  to  appfy  them,  and  should  be 
heard  before  decree.  In  the  case  In  hand,  it 
Is  alleged  that  the  consideration  tw  the  con- 
veyance sought  to  he  enforced  was  paid  In 
full  to  Annie  B.  Kemp  ton  In  her  lifetime,  but 
there  Is  no  auewer  to  the  suggestion  tiiat  her 
executor  Is  a  proper  party— First,  because  be 
is  the  holder  of  the  legal  estate  In  the  per* 
sonalty  of  which  Annie  died  possened;  and, 
secondly,  because  he  has  an  equity  to  apply 
her  real  estate  In  payment  of  her  debta 
Both  these  interests  are  Immediate  and  un- 
represented by  any  other  defendant  snd  must 
be  heard  before  decree.  The  defendant  Bar- 
tine  Is  already  a  party  In  his  capacity  as 
devisee.  He  Is  within  the  Jorisdiction,  and 
may  readily  be  made  a  party,  as  executor  of 
Annie  B.  Kempton. 

There  Is  a  wide  difference  between  the 
mode  of  procedure  at  law  and  hi  equity  touch- 
ing the  bringing  In  of  parties  to  a  suit  At 
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law,  save  In  a  very  few  inBtahces,  the  de- 
fendanta  who  are  called  upon  to  respond  are 
selected  by  the  plaintiffs  In  the  suit,  and  the 
court  accepts  the  record  as  thus  made  up; 
but  in  equity,  If  It  appears  that  there  Is  a 
person,  not  in  court,  who  holds  an  outstand- 
ing interest,  the  court  will  stand  the  cause 
over  until  the  bringing  In  of  that  party.  In 
equity,  every  person  interested  In  sustaining 
or  defeating  the  object  of  the  suit  should  be 
a  party,  and  be  heard  before  decree.  2  Story, 
£q.  Jur.  S  lo20.  The  spirit  of  the  procedure 
In  equity  Is  to  settle  once  and  for  all.  In  one 
suit,  all  disputes  concerning  the  object  of  the 
litigation.  Lord  Hardwicke,  In  Jones  v. 
Jones,  3  Atk.  110,  directed  a  cause  to  ertand 
over  until  the  proper  parties  defendant  were 
brought  In,  though  the  objection  was  admit- 
tedly (so  far  as  the  defendant  was  concerned) 
taken  too  late,  on  the  ground  that  the  court 
could  not  do  Justice  without  the  presence  of 
the  absent  parties,  who  appeared  to  have  an 
Intercut  In  the  object  of  the  suit  Sir  John 
Leach.  In  Farquhar  t.  Seton,  declared  that, 
where  the  defect  of  parties  Is  apparent  on 
the  record,  the  court  will  take  the  objection, 
though  the  defendant  does  not;  for,  on  ap- 
peal. If  there  be  a  defect  of  parties,  the  court 
of  appeals  will  send  the  case  back.  Calv. 
Parties,  116.  note  3.  This  course  was  follow- 
ed in  this  state  In  Merrltt  v.  Merritt,  several 
times  reported  (43  N.  J.  Eq.  15,  10  Atl.  S35; 
48  N.  J.  Eq.  1,  21  Atl.  128;  &1  N.  J.  Eq.  638. 
30  Atl.  420).  The  Qrst  hearing  was  in  this 
court  on  demurrer,  one  of  the  grounds  of 
which  was  the  absence  of  a  proper  party. 
Tbls  demurrer  was  overruled,  and  no  appeal 
taken.  The  cause  afterwards  came  to  bear- 
ing and  decree  upon  Its  merits.  On  appeal 
from  this  decree  on  the  merits,  the  court  of 
appeals,  on  the  first  presentation  of  the  cause, 
was  of  opinion  that  the  party  whose  omis- 
sion from  the  record  caused  the  demurrer 
must  be  made  a  defendant,  and  refused  to 
bear  argument,  and  sent  the  cause  back  to 
the  court  of  chancery  to  have  the  absent  par- 
ty brought  In.  The  necessary  amendment 
was  made  In  this  court,  the  party  was  brought 
In,  and  the  cause  was  returned  to  the  court 
of  appeals,  with  the  additional  party  defend- 
ant, and  on  the  hearing  the  decree  was  af- 
firmed. This  action  of  the  court  of  appeals 
Is  not  Indicated  by  any  of  the  reports  of  the 
case,  but  will  appear  upon  an  examination  of 
the  flies. 

One  iKiint  made  in  the  complainant's  brief 
la  somewhat  surprising.  It  is  contended  that 
"Bartlne  la  before  the  court  for  any  decree 
wblcb  may  be  made  against  bim,  elQier  indl- 
Tldually  or  as  encutor."  In  support  of  this 
conteutlon,  caaea  are  cited  to  the  effect  that, 
where  the  bill  seta  forth  facta  which  make 
the  defendant  liable  aa  executor.  It  la  useless 
form  to  require  that  either  party  ahould  be  so 
styled  in  tlie  commencement  or  conclusion  of 
the  bill.  Sncb  an  argnment  neceaaarlly  as- 
sumes that  the  order  of  this  court  duly  made 
in  this  cause,  upon  the  applicaticm  of  the 


complainant,  striking  Bartlne  aa  executor 
from  the  bill  as  a  defendant,  is  nugatory. 
Can  it  be  that  he  la  a  defendant  as  executor, 
so  far  as  It  may  be  necessary  to  take  from 
him  by  decree  the  property  wtilch  he  la  al- 
leged to  be  administering,  but  la  not  a  de- 
fendant as  executor  to  make  a  defense  and 
have  the  privileges  which  in  that  capacity 
belong  to  him?  It  Is  not  necessary  to  discuss 
the  principle  of  pleading  InvolTed  in  the  cases 
cited,  for  It  certainly  cannot  apply  to  make 
an  executor  liable  as  a  defendant,  when  be 
has,  by  an  order  In  due  form,  been  stricken 
from  the  record  as  a  defendant  in  that  ca- 
pacity. If  this  principle  Is  hereafter  to  be 
invoked  In  this  cause  to  broaden  the  effect  of 
a  decree.  If  favorable  to  the  complainant,  it  la 
but  equitable  that  the  complainant  should 
now  formally  make  the  executor  a  defendant 
as  such,  that  he  may,  on  the  bearing,  assert 
his  rights  in  setting  up  his  defense*. 

The  argument  advanced  by  the  complain- 
ant, that  Bartlne  is  not  a  necessary  party  in 
bis  capacity  as  executor,  because  the  effect  of 
the  agreement  was  to  devest  the  testatrix  of 
all  title  In  the  property,  and  that  she,  there- 
fore, left  nothing  of  which  her  executor  could 
become  P9ssessed,  is  also  untenable,  because 
It  assumes  as  an  established  fact  the  very 
matter  put  In  Issue,  and  not  yet  heard,  name- 
ly, that  there  was  such  an  agreement,  and 
that  it  was  instantly  effectual  to  strip  Annie 
B.  Kempton  of  everything  save  a  life  estate 
in  her  property.  In  the  present  position  of 
the  case,  it  is  denied  that  there  was  any  such 
agreement  The  burden  Is  upon  the  com- 
plainant to  prove  bis  allegation  that  there 
was  such  a  lawful  contract  made  by  Annie  B. 
Kempton  in  her  lifetime.  In  order  properly 
to  controvert  that  claim,  her  executor,  who, 
under  her  will.  Is  In  actual  possession  of  ber 
property,  who  has  primarily  the  right  to  ap- 
ply It  in  payment  of  her  debts,  and  who  alone 
can  protect  the  rights  of  her  creditors,  must 
be  a  party  defendant  In  the  cause. 

Several  cases  are  cited  by  the  complain- 
ant's counsel  to  support  their  argument  that 
the  executor  of  a  decedent,  who  has  made 
such  a  contract  to  convey,  receives  no  title 
upon  the  death  of  the  decedent,  but  they  do 
not  meet  this  point  under  consideration.  Van 
Doyne  t.  Vreeland.  12  N.  3.  Bq.  142.  upon 
which  the  bUl  In  this  cause  appears  to  have 
been  framed,  does  not  raise  the  question  now 
under  consideration.  The  agreement  was 
there  sought  to  be  enforced  In  the  lifetime  of 
the  alleged  vendor  of  the  property,  against 
him  and  his  alleged  fraudulent  grantee.  There 
was  no  occasion  to  make  his  executor  a  party, 
for  the  testator  was  alive  to  make  his  own 
defense.  In  Davison  t.  Darlson,  18  N.  J.'^. 
240,  and  In  Fflungar  t.  Pulti,  48  N.  J.  Eq. 
440,  11  Atl.  128.  the  bills  for  relief  were  also 
filed  in  the  lifetime  of  the  vendor.  In  Kas- 
tell  T.  Hlllman.  63  N.  J.  Eq.  49,  80  Atl.  585. 
the  bill  was  filed  against  voluntary  grantees 
of  the  vendor.  In  none  was  the  statu  of  an 
executor  of  the  vendor  dlacuasA. 
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Tbe  practloe,  Id  sases  wliere  a  necessarr 
party,  wltboat  whose  sffesence  a  decree  caiH 
not  be  pronounced.  It  omitted  trom  the  rec- 
ord, la  to  direct  the  cause  to  stand  over  for  a 
period,  in  order  that  he  may  be  brought  in, 
and  tliat,  if  this  be  not  done  within  the  pe- 
riod named,  the  bill  be  dlsmlsBed.  CUt.  Par- 
ties, 116;  1  I>anfeU,  CBl  Frac.  <6tb  Am.  Ed.) 
287,  note  2,  and  cases  there  cited.  I  wlU  ad- 
vise the  {oaklng  of  sach  an  order. 

The  objection  taken  to  the  glvli^  by  Mrs. 
Cora  V.  Kempton  of  any  testimony  as  to  any 
transaction  with,  or  statement  by,  the  dece- 
dent, Annie  B.  Kempton,  taaa  also  been  ar- 
gned  by  counsel  for  both  parties,  and  may  as 
well  be  decided  at  this  stage  of  the  proceed- 
ings. The  defendants  contend  that  the  lega- 
tees and  derlsecn  under  the  will  In  this  cause 
are  sued  in  a  representative  capacity,  and 
tiiat  this,  under  the  third  and  fourth  sections 
of  the. evidence  act  (were  they  now  in  force 
and  not  modlfled),  would  preclude  any  par^ 
to  the  suit  fn»n  being  sworn,  unless  the  rep- 
resentative wen  flrst  called  as  a  witness  hi 
his  own  behalf;  that  the  act  of  1880  (section 
63)  only  modifies  the  oj^eratlon  of  the  ^vions 
prohibition,  so  as  to  admit  Uie  inrty  other 
than  the  representative  to  be  sworn  without 
any  ^vlous  calling  of  the  representative  on 
his  own  behalf,  but  that  the  other  party, 
when  80  sworn,  Is  not,  by  the  act  of  1880, 
authorised  to  testify  as  to  any  transaction 
with,  or  ststement  by,  the  decedent  represent- 
ed In  the  cause.  The  complainant  Insists  that 
none  of  the  defendants  are  sued  in  a  repre- 
sentative capacity,  and  also  that,  even  if  the 
k^atees  and  devisee  are  representatives  of 
the  decedent  testatw,  yet  Mrs.  Eemptoa,  the 
witness  on  fbe  stand,  Is  with  them  a  co-de- 
fendant, and  not  an  opposite  party,  to  whom 
(mly,  as  they  contend,  the  prohibition  extends. 

In  the  ^«sent  titoatlon  of  this  cause,  Mrs. 
Cora  V.  Kempton  is  the  first  witness  called, 
and  It  Is  therefore  indispatable  that  die  is 
not  qoallfled  In  any  way  by  the  previous  call- 
ing of  the  representative,  so  that  this  point 
need  not  be  discussed. 

Are  the  defendants  sued  In  a  representative 
capacity?  The  suit  Is  brought  to  enforce  the 
specific  performance  of  a  contract  made  with 
the  decedent  in  her  lifetime.  It  Is  alleged  in 
the  bill  that  Miss  Kempton  agreed  that  at 
her  death  she  would  devise  her  land  to  Mm. 
Kempton,  the  complainant's  wife,  the  wit- 
ness now  on  the  stand,  and  give  her  per- 
sonalty to  the  complainant's  children.  In- 
stead, she,  by  her  will,  devised  her  land  to 
the  defendant  Bartlne,  and  gave  her  person- 
alty to  legatees,  of  whom  the  complainant's 
children  were  but  a  part  The  legal  title  to 
the  property  In  question  remained,  as  the 
oHnplalnant  states  the  contract,  in  Miss  An- 
nie &  Kempton.  During  her  lifetime  the 
complainant  alleges  he  fully  performed  his 
part  of  the  agreement  He  bad  no  sufficient 
evidence  of  the  contract  and  might  In  her 
lUetlme  have  filed  hla  bill  against  her  for  a 
decree  dedarlng  and  establishing,  it  so  that 
4«A;-80 


at  her  death  her  property  would  pass  as  tliey 
had  agreed  It  ahonld,  as  was  done  In  Van 
Z>uyne  v.  Yreeland  and  other  cases  above 
dted.  The  complainant  brought  no  such  snlt 
In  the  lifetime  of  the  decedent  At  her  death, 
by  the  operation  of  her  will,  the  legal  title  to 
the  property  passed  to  her  devisee  and  lega- 
tees, and  the  complainant  now  seeks  by  this 
STilt  to  establish  and  enforce  against  her  dev- 
isee and  legatees  the  contract  of  the  testatrix 
^  compelllug  them  to  perform  It  Tbey  are 
Invited  into  court  to  admit  or  deny,  not  an 
agreement  of  their  own,  but  an  agreement  of 
the  decedent  They  are  sued  because  they 
represent  her  ownership  ot  the  legal  title  of 
the  property  in  dispute  affected  by  ber  agree- 
ment, and  for  no  other  reason.  If  she  were 
alive,  not  one  <Mr  them  could  be  made  a  party 
defendant  They  stand  for  and  r^wesrat  the 
defense  she  might  have  made.  They  must 
be  hdd  to  be  sued  In  a  r^resentatlve  capaci- 
ty. This  rultaig  stands  with  the  holding  of 
this  court  bi  Colfax  v.  Colfax,  S2  N.  J.  Bq. 
206,  where  the  bill  was  filed,  as  In  this  case, 
to  enforce  the  specific  performance  of  the 
contract  of  a  decedent  The  d^endants  were 
the  heirs  at  law.  It  was  held  that  If  the 
claim  Is  by  or  against  the  heir  as  such,  he 
sues  or  Is  siwd  in  a  r^resentative  capacity, 
wltbln  the  meaning  of  the  law.  The  learned 
Vice  Chancellor  Van  Fleet  In  Crlmmlns  v. 
Crlmmlns,  43  N.  J.  Eq.  88,  10  AtL  800,  was 
of  opinlcm  that  the  act  of  1880,  as  Interpret- 
ed by  the  case  of  Hodge  v.  CorleU,  44  J. 
Law,  4S0,  and  46  N.  J.  Law.  S54,  had  so  lim- 
ited the  meaning  of  the  word  "representative" 
as  to  exdnde  heln  from  the  claasiflcation,  and 
bad  thus  overthrown  the  case  of  Colfax  v. 
0(^fax  as  a  precedent  Hodge  v.  Coriell  de- 
termined tiiat  when  a  plaintiff  brought  suit 
against  a  defendant  without  on  tiie  record 
calling  upon  him  to  reqwnd  In  a  representa- 
tive capacity,  the  defendant  could  not  by  so 
responding  in  his  plea,  put  himself  In  the 
category  of  one  who  was  sued  In  a  repre- 
sentative capacity.  It  was  there  held  that 
It  was  not  enough  that  he  was  Interested  in 
the  subject  of  the  litigation  as  the  represen- 
tative of  the  decedent  He  must  be  sued  In 
the  capacity  in  which  he  represents  the  de- 
cedent The  plaintlfTs  object  In  the  suit 
must  by  the  record  appear  to  be  to  enforce 
some  r^ht  agnlnst  the  defendant  as  a  repre- 
sentative of  the  decedent  In  that  case  noth- 
ing appeared  In  the  record  which  showed  that 
the  plaintiff  had  sued  the  defendant  In  a  rep- 
resentative capacity,  to  enforce  any  right 
arising  out  of  a  transaction  with  the  dece- 
dent It  is  a  dltTerent  matter  when  a  CQ^^ 
plalnaut  alleges,  as  in  this  case,  that  he  is 
entitled  to  have  decreed  the  specie  perform- 
ance of  an  executory  contract  made  with  a 
decedent  and  calls  the  heir  or  devisee  of  the 
decedent  into  court  to  respond  to  that  allega- 
tion. The  complainant  here  sues  the  heir  or 
devisee  to  estebllsh  and  enforce  the  contract 
of  his  ancestw  or  testator,  and  tiie  defendant 
must  respond  and  defend  In  the  right  of  the 
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decedent  The  defaidant  In  BtuHi  a  cam  li 
brought  Into  court,  not  ia  his  own  risht,  bnt 
as  representing  hla  testator,  whose  contract 
Is  alleged  and  Is  In  the  suit  sought  to  be  es- 
tabllsbed.  Having  been  by  the  complainant 
Invited  to  respond  In  a  representative  capad- 
ty,  the  disabilities  In  giving  testimony  wbldi 
the  statutes  impose  apply.  This  view  is,  I 
thlnki  not  only  within  the  spirit  of  the  legis- 
lation in  question,  which  Is  intended  to  pre- 
vent one  having  a  claim  against  the  dece- 
dent's estate,  arising  under  some  transaction 
with  the  decedent,  from  "swearing  tt 
through"  by  the  uninvited  tender  of  his  own 
oath  In  proof  of  it,  bnt  Is  also  within  the  fair 
eonstmction  of  the  words  of  the  statotes  In 
question.  In  Joss  v.  Mobn,  S5  N.  J.  Law^ 
407.  2S  AtL  867.  the  late  Chief  Justice  Beasley 
and  Ur.  Justice  Dixon  (who  joined  In  the 
opinion  of  Hodge  v.  Gorlell)  concurred  ta  the 
declKratlon  that.  In  an  action  against  devisees 
to  recover  money  loaned  to  Uieir  testator, 
the  devisees  are  representatives  of  ttie  de- 
ceased testator,  uid  the  plaintiff  la  Incompe- 
tent to  testlQr  as  to  any  transaction  with,  w 
statement  by,  the  testator.  Irrespective  of 
previous  confllctlnsf  declarations,  this  adjndl* 
cation  baa  been  accepted  In  this  court  as  ex- 
posltory  of  the  law,  in  a  suit  Invught  5y  one 
claiming  the  specific  performance  of  a  con- 
tract of  sale  made  by  a  decedeht,  against  her 
heirs  at  law,  who  were  held  In  such  a  salt  to 
be  representatives  of  the  decedent  Green- 
wood V.  Henry,  62  N.  J.  Eq.  448,  28  AtL  10S3. 

If  there  be  any  question  whether,  under 
the  decision  construing  the  evidence  statutes, 
legatees  and  devisees  are  r^resentatlve  par- 
ties, where  the  suit  is  based  upon  rights 
which  are  alleged  to  have  arisen  under  the 
contract  of  their  testator,  there  can  be  no 
doubt  that  an  executor,  when  sued  as  such, 
to  enforce  his  testator'a  contract  Is  a  repre- 
sentative party.  On  this  all  the  decisions 
agree.  On  the  point  whether  Mrs.  Eemp1»n 
shaU  be  permitted  to  testify  as  to  a  transac- 
tion with,  or  Btat«nent  by,  the  decedent; 
whom  Bartlne  repxesents  as  executor,  the 
question  must  be  considered  as  If  the  exec- 
utor had  been  brought  In  as  a  party  defend- 
ant under  the  ruling  above  given.  ^Is  being 
the  situation  of  the  case,  tbere  can  be  no 
doubt  that  one,  at  least,  of  the  jiartles  Is  sued 
In  a  representative  capacity. 

There  remains  the  qnestltm  whether  Uis. 
Ooia  V.  Kempton,  who,  under  tiie  contract  set 
out  in  the  bill.  Is  the  beneficiary  ^titled  to 
the  decedoit'B  real  estate,  and  who  Is  made  a 
party  defendant  solely  for  that  reason,  may, 
in  a  suit  against  a  representative  of  the  de- 
cedent to  ^orce  that  contract,  give  test^ 
mony  as  to  transactions  wltb  the  decedent  In 
support  ct  the  complainant's  case.  It  Is 
claimed  that  she  may  do  so,  because  her  status 
In  the  snlt  Is  that  of  a  co-defoidant  and  fliat 
she  Is  not  an  of^KMilte  party  to  the  representa- 
tive. Mrs.  Kempton  is  a  party  to  the  suit 
TbM  devisees  and  legatees  of  the  decedent. 
Annie  B.  Kempton,  are  in  this  suit  parties 


Who  an  aned  in  a  representative  capacity. 
The  executor  must  be  deemed  to  be  such  a 
party.  ThB  third  section  of  the  evldmce  act 
dedares  that  no  party  shall  l>e  awom  In  any 
case  -when  either  of  the  parties  sue  or  are 
sued  in  a  representative  c^iadty,  ^cept  the 
representative  be  called  as  a  witness  In  bis 
own  bdialf,  and  be  admitted,  etc.-  The  ex- 
ceptltm  had  no  application  in  this  case,  as 
Mrs.  Kempton  is  the  first  witness  ealMd  on 
elthor  side.  Hie  words  of  the  third  section 
Appear  to  lurohlblt  Mrs.  Kempton  from  being 
■worn.  The  fifty-third  section  (St.  1880)  re- 
moves the  prohibition  against  her  being  sworn, 
bnt  does  not  authorise  her  to  testify  to  any 
tranaaction  with,  or  statonent  by,  the  de- 
cedent who  la  rqnresented  In  the  suit  To 
oiable  her  to  do  tUs,  ttie  r^>resentatlve  of 
the  decedent  must  first  have  been  called  In 
his  own  behalf,  and  have  testified  to  some 
transaction  witili,  or  statement  by,  the  de- 
cedent McCartln  v.  McCartln.  45  N.  J.  Bq. 
266.  17  AtL  800. 

The  defendant  contends  that  Mrs.  Kempton 
may  testify  as  to  trannictlons  with  the  de- 
cedent because  she  Is  not  an  opposite  party  fo 
the  representative.  Bnt  the  whole  frame  of 
the  bill  shows  that  she  Is  an  oM>osite  party. 
It  is  filed  In  her  own  and  her  children's  inter- 
est, to  declare  and  enforce  the  decedent's  con- 
tracts and  to  take  away  the  decedent's  whole 
estate  from  the  other  defendants,  who  repre- 
sent the  decedent,  niere  is  no  other  object 
In  the  suit  Mrs.  Kempton  and  the  representa- 
tives of  the  decedent  are  In  the  most  precisely 
defined  antagonism  to  each  other.  The  com- 
plainant and  his  witlB  and  children  unitedly 
claim  under  the  alleged  Contract  and  assert 
Its  validity;  the  legatees  and  devisee  of  the 
decedent  unitedly  claim  under  the  will,  and 
deny  the  vall^ty  of  the  contract  The  suc- 
cess of  either  must  result  In  the  total  defeat 
of  the  other.  The  opposition  could  not  be 
more  complete. 

Mrs.  Kempton  and  the  children  of  the  com- 
plainant ar^  It  ia  true,  by  him  placed  in  the 
bill  with  the  r^resentatlves,  as  defendants. 
Bnt  such  a  voluntary  classlflcatlon  by  the 
complainant  cannot  alter  the  tkct  that  they 
are  opposite  parties.  In  equity,  parties  who 
are  not  In  privity,  and  whose  Interests  in  the 
suit  are  In  opposition  to  each  other,  are  fre- 
quently brought  In  as  defendants.  The  stat- 
ute, In  stating  the  prohibition,  did  not  declare 
that  no  complainant  should  be  sworn  unless 
the  representative  defendant  were  first  sworn. 
It  puts  the  prohibition  upm  Ote  ground  that 
the  parties  are  oppodte,  and  should.  In  equity, 
be  held  to  refer  to  their  <vKK>sition  in  fact, 
and  not  In  dasslflcatlon.  Qenerally  speak- 
ing. aU  petstms  havli^;  the  same  interest 
should  stand  on  the  same  side  In  a  salt  and. 
If  one  Identified  in  interest  with  the  com- 
plainant la  made  a  defendant  the  bill  should 
charge  that  be  refused  to  join  as  complainant. 
Calv.  Parties,  11,  note  8.  Tliere  Is  no  such 
charge  In  the  bill  In  this  case.  The  complain- 
ant however,  prays  no  relief  against  Mrs 
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Kempton,  or  against  any  of  her  cblldren,  nor 
does  the  bill  show  any  ground  for  discovery 
from  them.  No  reason  appears  for  making 
them  defendants  rather  than  complainants, 
and  It  may,  without  violent  presumption,  be 
believed  that  Mrs.  Kempton  was  put  In  as  a 
defendant  rather  than  a  complainant  In  an- 
ticipation of  the  present  situation,  in  order 
that  she  might,  with  more  plausibility,  be 
called  as  a  witness  to  support  the  complain- 
ant's claim.  Equity  regards  the  essential 
trath,  and  not  the  form  or  color  of  the  matter 
presented,  and  will  not,  because  Its  practice 
permits  the  association  of  opposing  parties  as 
defendants,  declare  them  not  to  be  opposite 
parties,  and  deprive  them  of  rights  to  which, 
as  opposite  parties,  the;  may  be  entitled. 
In  equity,  mere  association  of  parties  has  not 
been  allowed  to  prevent  the  consideration  and 
determination  of  the  opposing  equities  of  par- 
ties classed  on  the  same  side.  Decrees  have 
been  pronounced  In  favor  of  some  of  the  com- 
plainants against  the  defendants  and  another 
of  the  complainants,  where  It  appeared  the 
relation  of  the  parties  to  the  proofs  called  for 
such  decrees.  Raffety  v.  King,  1  Keen,  61&. 
It  Is  common  practice  to  grant  a  decree  where- 
by the  rigbts  of  one  defendant  are  held  to  be 
superior  to, those  of  another  defendant,  as  In 
foreclosure  and  other  suits,  where  the  order  of 
priority  of  liens  Is  declared.  In  Interpleader 
cases,  the  defendants  are  brought  Into  court, 
and  Jurisdiction  Is  assumed  over  them,  be- 
cause they  hold  opposing  claims,  hostile  to 
each  other,  between  which  the  complainant 
cannot  safely  himself  decide.  These  cases  go 
to  show  that, '  In  equity,  the  classlQcatlon  by 
name  as  defendants  does  not  prevent  those 
within  that  classlflcation  from  being  opposing 
parties.  The  case  under  consideration  Is  of 
Itself  an  example.  The  contract,  as  alleged, 
was  made  solely  between  the  complainant  and 
the  decedent,  but  all  the  benefits  were  to  come 
to  his  wife  and  children.  They  should  have 
been  made  complainants,  had  the  parties  been 
properly  classified.  Had  this  been  done,  they 
without  doubt  could  not,  because  of  the  pro- 
hibition of  the  statute,  have  testified  to  prove 
the  contract  with  the  decedent  now  sought  to 
be  enforced.  It  is  now  claimed  that  the  mere 
voluntary  classification  by  the  complainant  of 
these  beneficiaries  as  defendants  makes  them 
competent  to  testify  within  the  prohibited 
range.  This  Is  not  the  purpose  or  spirit  of  the 
legislation  on  the  subject.  The  court  of  ap> 
peals.  In  a  matter  Involving,  as  does  this  case, 
the  competency  of  testimony,  declared  that 
"It  Is  the  province  of  the  court  to  so  control 
the  conduct  of  a  cause,  and  regulate  its  prac- 
tice, that  no  unfair  advantage  is  taken  by 
either  side  In  presenting  the  merits  for  deci- 
sion." Walker  v.  HIU's  Ei'r,  22  N.  J.  Eq. 
518.  In  Smith  v.  Burnet,  34  N.  J.  Eq.  219, 
the  account  of  an  executor  was  excepted  to 
because  he  bad  omitted  to  charge  himself  with 
certain  items  of  the  estate.  He  was  himself 
Uie  representative,  and  he  went  on  the  stand 
as  a  witness  to  si^port  bis  claim  that  trans- 


actions between  bim  and  the  testator  Justified 
his  omission  of  the  Items.  "Die  words  ot 
the  statute  nowhere  prohibit  a  representative 
from  tendering  himself  as  a  witness  to  the 
fullest  extent.  But  the  prerogative  court  held 
that  the  executor  In  this  case,  seeking  to  show 
his  dealings  with  the  decedent  In  his  lifetime, 
was  not  called  by  any  party  Interested  in  the 
account,  within  the  meaning  of  the  act  of 
1880,  and  that  be  was  not  competent  to  testify 
as  to  any  transaction  with,  or  statement  of, 
the  testator.  This  view  was  affirmed  on  ap- 
peal, and  the  court  of  appeals  declared  that, 
"In  enforcing  the  object  of  the  statute,  courts 
will  look  at  tbe  substance  of  the  cause,  and  ob- 
serve, through  the  forms  of  procedure,  who 
are  the  real  parties  whose  Interests  are  an- 
tagonistic, and  then  will  see  that,  when  one 
Is  put  at  a  disadvantage  by  death,  the  other 
shall  not  be  permitted  to  profit  by  the  mis- 
fortune of  bis  adversary."  Smith  v.  Burnet, 
35  N.  }.  Eq.  321.  To  permit  the  witness  on 
the  stand  to  testify  to  transactions  with  the 
decedent,  solely  because  the  complainant  calls 
her  a  defendant,  would  be  to  take  from  the 
decedent's  representatives  one  of  tbeir  great- 
est safeguards  and  to  deprive  tbem  ot  a  sub- 
stantial right 

(n  K.  J.  >.  m) 
G0LLIN8  T.  BTEUART. 

(Court  of  Chancery  of  New  Jersey.   Oct  4, 
1890.) 

DECLARATION  OP  TRUST— BVTDHNCSt— RIGHTS 
07  WIFB  AS  CESTUI  QUE  TRUST. 

1.  An  aBsignment  to  his  wife  of  Becurltira 
standlDg  in  his  name  was  found  after  a  dece- 
dent's death.  The  assignment  stated  that  it 
was  made  to  protect  his  wife  from  loss  of  bonds 
he  had  borrowed  from  her  with  which  to  raise 
money,  and  was  signed  by  one  witness,  who  tes- 
tified that  in  execoting  the  paper  decedent  told 
him  he  was  about  to  use  some  of  bis  wife's  se- 
curities to  obtain  money,  and,  in  order  to  save 
her  from  possible  loss,  was  setting  over  to  ber 
certain  securities  of  her  own.  field,  that  the 
docmneat  should  be  sustained,  as  a  declaration 
of  tmst. 

Z  Where  a  declaration  of  trust  executed  by  a 
decedent,  and  found  among  bis  papers,  had  been 
amended  by  him  after  Its  execution,  by  the  sub- 
stitution of  different  securities,  it  is  to  be  pre- 
sumed that  the  intmtlon  was  that  the  declars- 
tion  gttould  be  operative  as  amended. 

3.  The  fact  that  an  insolvent  decedent  had 
made  a  declaration  of  trust  covering  certain  se- 
curities to  protect  bis  wife  from  loss  of  bon^ 
belODKing  to  her  used  by  him  to  raise  money 
does  not,  in  case  such  securities  are  insufficient 
to  cover  her  loss,  give  the  wife  a  preference  in 
the  distribution  of  the  genernl  assets  above  oth- 
er creditors,  where  it  is  not  shown  that  the  as- 
sets include  tlie  identical  money  raised  by  dece- 
dent on  bonds  belonging  to  bis  wife. 

mi  Florence  O.  Ctdllns  against  James 
L.  Stenart,  execntor,  etc.,  to  coDstme  a  cer- 
tain written  document.  Decree  for  plaintlfT. 

William  M.  Seufert  and  Washington  B.  Wll- 
ilams,  for  complaluant  David  D.  Zabriskle 
and  William  H.  Barricklo,  for  defendant 

STEVENS,  V.  a  On  July  5.  18S3.  the  com- 
plainant. Florence  G.  Collins,  was  married  te 
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Walter  S.  Oollins.  She  was  then  possessed  of 
property  consisting  of  bonds  and  other  securi- 
ties held  for  her  by  her  mother,  Mrs.  Gastoa. 
On  March  7,  18S4,  Mrs.  Gaston  banded  to 
Walter  S.  Collins  securities  to  the  amount  of 
$16,600,  and  took  from  blm  an  acknowledg- 
ment that  he  received  them  for  hia  wife. 
Among  them  were  seren  bonds  of  the  Chica- 
go, Milwaukee  &  St  Paul  Kallroad  Company, 
six  of  which,  on  March  7,  1888,  he  deposited 
with  the  First  National  Bank  of  Staten 
Island,  to  secure  his  note  for  $5,500.  On 
March  13,  1880,  he  borrowed  an  additional 
sum  from  the  same  bank,  gave  a  new  note 
for  $6,500,  and  deposited  the  remaining  bond 
as  further  security  therefor.  He  continued  to 
pay  Interest  on  the  loan  up  to  the  time  of 
his  death,  which  occurred  on  December  5, 
1S9S.  On  March  14,  1880,-that  is,  one  day 
after  he  bad  pledged  the  last  bond,— he  exe- 
cuted a  paper  In  form  an  assignment  of  cer- 
tain stocks  which  he  then  owned.  In  the  pres- 
ence of  John  W.  Loveland,  his  wife's  cousin. 
This  assignment,  after  stating  that,  In  con- 
sideration of  the  loan  to  him  by  his  wife, 
Florence,  of  the  bonds  In  question  (a  state- 
ment not  true  In  point  of  fact),  which  bonds 
be  bad  pledged  as  security  for  his  note,  pro- 
ceeds as  follows:  "I  hereby  assign  and  set 
over  to  the  said  Florence  G.  Collins,  her  heirs 
and  assigns,  the  following  property  now  stand- 
ing in  my  name,  to  secure  her  from  loss  In 
case  said  boQds  should  be  forfeited  by  the 
nonpayment  of  my  said  note  as  therein  pro- 
vided, viz.  [mentioning  certain  stocks  of  In- 
dustrial companies],  the  certificates  for  same 
being  hereto  attached;  and  I  autborlze  the 
proper  persons  to  make  the  transfer  of  said 
shares  on  the  happening  of  the  contingency 
herein  stated.  Witness  my  hand  and  seal 
this  14th  day  of  March,  A.  D.  1889.  W.  S. 
Collins.  [Seal.]  Witness:  John  W.  Love- 
land."  This  paper  was  found  at  his  death  In 
a  tin  box  In  which  were  contained  securities, 
some  of  which  belonged  to  Mr.  Collins,  and 
some  of  which  belonged  to  his  wife.  It  was 
not  In  the  condition  in  which  it  was  when 
-executed.  Collins  had,  between  the  time  of 
Its  execution  and  the  time  of  his  death,  drawn 
lines  through  the  names  and  amounts  of  some 
of  the  stock  specified,  and  written  In,  In  red 
fuk,  the  names  and  amounts  of  others.  On 
the  left-hand  side  of  the  paper  he  had  writ- 
ten as  follows:  "Amended  in  red  Ink,  22 
Sept.,  '92.  W.  S.  C."  The  par  value  of  the 
stocks  In  the  paper  as  amended  was  $10,600. 
Mr.  Loveland,  who  took  the  paper  out  of  the 
tin  box,  a  few  days  after  his  death,  thinks 
that  the  stocks  enumerated  In  it,  as.  It  then 
Stood,  were,  with  a  single  exception,  attached 
to  It.  Collins'  estate  Is  Insolvent,  and  the 
question  Is  whether  the  above  paper  has  legal 
force,  either  as  an  assignment  or  as  a  decla- 
ration of  trust  I  have  come  to  the  conclu- 
sion, after  some  hesitation,  that  It  Is  capable 
of  belQg  sustained  as  a  declaration  of  trust 

The  question  of  what  amounts  to  such  a 
decUratloc  has  been  recently  before  the  court 


of  appeals  In  Janes  v.  Falk,  50  N.  J.  Bq.  468, 
26  AU.  138.  It  was  said  hi  that  case  that  it 
Is  not  essential  that  the  memorandum  relied 
npon  should  have  been  d^lvered  to  any  one 
as  a  declaration  of  trust,  or  that  the  cestui 
que  trust  should  have  been  Informed  of  the 
trust  It  has  often  been  held  In  other  cases 
that  It  la  not  necessary  that  the  word  "truat" 
should  be  used  by  the  declarant  Such  being 
the  law,  It  seems  to  me  that  there  Is  enough 
here  to  show  that  Collins  declared  a  trust  at 
the  time  the  paper  was  first  executed.  What 
he  did  was  this:  He,  In  terms,  assigned  and 
set  over,  using  words  de  prsesenti,  certain 
stock  standing  In  his  name.  This,  assuming 
that  the  paper  took  ^ect  Immediately,  vested 
In  his  wife,  not  a  legal  title,  but  only  an 
equitable  Interest.  Passing  by  the  objection 
that  he  could  not  directly  convey  to  his  wife, 
nuiperous  cases  show  that  the  legal  title  to 
shares  of  capital  stock  does  not  pass  by  for- 
mal assignment  merely.  The  legal  title,  there- 
fore, in  any  event  remained  In  Collins  him- 
self. But  did  Collins  so  hiteud?  If  he  did, 
then  we  have  what  amounts  to  a  declaration 
of  trust— that  Is,  a  declaration  showing  that 
the  dedaran*  holds  the  legal  title  for  the 
benefit  of  another  person,  to  whom  he  there- 
by transfers  the  equitable  Interest— and  the 
case  Is  distinguishable  from  such  precedents 
as  Mllroy  v.  Lord,  4  De  Gex,  F.  &  J.  261,  and 
Richards  v.  Delbrldge.  L.  R.  18  Eq.  12.  I 
think  Collins  did  so  Intend,  for  In  the  paper 
Itself  he  further  provides  that  the  proper  per- 
sona are  to  make  the  transfer  "on  the  hap- 
pening of  the  contingency  herein  stated." 
This  contingency  Is  the  forfeiture  of  the 
bonds  by  nonpayment  of  the  note.  So  he  Is 
to  hold  the  legal  title  until  such  forfeiture. 
As  the  forfeiture  did  not  occur  In  his, life- 
time, he,  up  to  the  time  of  his  death,  held 
the  legal  title  In  strict  accordance  with  the 
terms  of  the  Instrument. 

If,  however,  complainant's  case  rested  on 
the  paper  alone,  I  should  doubt  very  much 
whether  It  would  be  maintainable,  for  an- 
other reason.  There  would  be  an  entire  fail- 
ure of  proof  that  he  Intended  the  paper  to  be- 
come operative.  It  would  be  a  dangerous 
thing  to  give  effect  to  a  deed  or  other  Instru- 
ment foimd  in  the  possession  of  the  man  who 
bad  signed  and  sealed  It,  or  had  even  ac- 
knowledged It  before  a  commissioner,  with- 
out proof  of  delivery  or  of  something  equiva- 
lent to  delivery.  The  evidence  of  Loveland 
appears  to  sopply  the  needed  proof.  He  says 
that,  at  the  time  he  witnessed  the  paper,  C<A- 
Ilns  said  to  him:  "I  am  about  to  use  some  se- 
curities of  Mrs.  Collins'  for  the  purpose  of  ob- 
taining money;  and,  In  order  to  save  her 
from  possible  loss  li^  case  of  forfeiture  for 
nonpayment  I  am  here  setting  over  to  her 
certain  securities  of  her  own,  and  I  wish  you 
to  witness  this  paper  as  a  pledge  of  those 
Becurities."  The  securities  were  at  the  time, 
according  to  Loveland's  recollection,  attached 
to  the  paper.  This  evidence  shows  that  Col- 
lins Intended  the  declaration  to  be  opoatlTe 
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from  the  time  of  Its  execution.  Tbe  foDowlng 
cases  are  lIlnstratlonB  of  how  this  sabject  has 
been  dealt  ,  with,  under  a  aomewbat  similar 
state  of  facts.  Ex  parte  Pyft,  18  Vea  140, 
ISO;  Richardson  t.  BIchardson,  L.  B.  8  Bq. 
686;  Morgan  t.  Ualleson.  L.  R.  10  Eq.  475; 
Baddeley  v.  Baddeley,  9  Ch.  DIt.  114;  Fox 
V.  Hawks,  13  Ch.  Dir.  822;  Smith's  Estate. 
144  Pa.  St  428,  22  Atl.  916. 

The  question  then  arises,  bow  far  ts  tbls 
declaration  now  operative?  Some,  but  not 
all,  of  the  stock  was  taken  from  the  trust, 
and  other  stock  substituted  In  its  place.  I 
think  tbe  trust  attaches  to  the  substituted 
stock.  As  the  paper  was  to  become  Imme- 
<I'lately  operative  In  tbe  first  Instance,  we  may 
reasonably  accept  as  true  Collins*  written  dec- 
laration, made  subsequently,  that  he  intend- 
ed to  "amend"  it  only,  not  to  nullify  It,  by 
substituting  other  stocks  for  those  taken.  If 
be  Intended  It  te  becomfe  operative  in  the 
first  Instance,  it  may  be  safely  presumed  that 
he  likewise  Intended  It  to  continue  operative 
as  changed;  and  this  presumption  will  be  the 
more  readily  made  as  we  are  dealing  with  a 
transaction  based  on  valuable  consideration, 
and  not  with  a  case  of  gift 

It  Is  contended  that  the  whole  estate  is  lia- 
ble to  make  good  any  loss  complainant  may 
suffer,  if  the  collateral  should  prove  to  be  in- 
sufficient, before  It  can  be  applied  to  pay  the 
daims  of  general  creditors.  There  Is  noth- 
ing to  show  that  the  money  wblch  Collins 
obtained  from  the  discount  of  his  notes  went 
into  his  estate,  or  that  It  now.  In  a  changed 
form,  constitutes  part  of  the  estate.  He  may 
have  paid  his  debts  with  It,  lost  It,  or  used  it 
to  maintain  bis  family.  No  attempt  was 
made  to  trace  the  money  Into  tbe  property  of 
the  deceased.  Under  these  circumstances,  tbe 
complainant  has  do  prior  right  to  payment 
GftTln  T.  Qleason.  lOS  N.  Y.  263, 11  N.  B.  604. 


<»  H.  J.  B.  116) 

TOPPIN  T.  MORIARTZ  et  aL 
(Gout  of  Chanceiy  of  New  Jersey.  Oct  23, 
1899.)  '  • 

DSU)  BODIM-RBICOTAL  07  WIFE'S  REMAINS. 

Where  a  husband  consented  to  his  wife's 
request  that  she  be  buried  in  the  same  barlal 
plot  as  her  parents,  and  after  she  was  accord- 
In^  buried  In  a  plot  Intended  for  th«n,  and 
her  parents  exdianged  it  for  anothn  In  the  same 
cemetery,  where  a  suitable  place  was  prepared 
for  her  remains  at  great  expense,  her  husband, 
who  knew  of  the  exchan^  and  the  prepara- 
tiotia.  and  made  no  objection  to  the  removal  nn* 
til  tbe  preparationi  were  complete,  is  predaded 
from  interfering  therewith. 

On  bill  by  Nicholas  Toppin  against  John 
Uorlarty  and  another  for  an  Injonctlou. 

Jobn  P.  Marion  and  Washington  B.  Wil- 
liams, for  complainant  CSiarles  &  Hughes, 

for  defendants. 

STEVENS,  V.  C.  The  complainant  seeks 
by  injunction  to  restrain  tbe  defendant  Moil- 
artjr  firom  Interfolng  witb  tbe  removal  of  the 


remains  of  his  daughter  Margaret  from  one 
plot  to  another  In  the  Roman  Catholic  Ceme- 
tery of  tbe  Holy  Name.  Tbe  deceased  was 
the  wife  of  the  defendant  Moriarty.  She  died 
on  January  10,  1896,  having  been  married  to 
him  about  five  years.  She  left  no  will,  and  In 
September,  1896,  her  husband  took  out  letters 
of  administration  on  her  estate.  On  her 
deathbed  she  expressed  a  wish  to  be  burled  In 
the  same  plot  with  her  father  and  mother. 
To  carry  out  this  wish  her  father  purchased, 
on  tbe  day  before  her  funeral,  for  tbe  sum  of 
¥660,  tbe  plot  In  which  she  now  lies.  She 
was  burled  there  with  the  concurrence  of  her 
husband.  Very  shortly  after  the  burial,  her 
mother  being  dissatisfied  with  the  situation  of 
tbe  plot  s  new  plot  was  obtained  by  ex- 
change. The  new  plot  was  surrounded  by  a 
stone  coping,  and  a  statue  of  tbe  Virgin  and 
her  child  was  placed  within  It,  at  a  cost  of 
¥2,800.  Tbe  work  was  completed  In  Novem- 
ber, 1806,  and  the  complainant  having  pro- 
cured from  the  board  of  health  a  permit  to  re- 
move the  body,  was  about  to  disinter  It  when 
the  cemetery  authorities  were  notified  by  Mr. 
Moriarty,  who  had  quarreled  with  his  wife's 
relatives  after  her  death,  that  he  objected. 
They  thereu[)on  refused  to  allow  the  removal 
to  be  made.  This  bill  Is  filed  against  Mori- 
arty and  Bishop  WIgger,  In  whom  the  title  of 
the  cemetery  land  Is  vested,  to  restrain  them 
from  Interfering  with  the  removaL  The 
bishop  answers,  and  avers  his  willingness  to 
conform  to  any  order  that  the  court  may 
make,  and  the  controversy  Is  therefore  only 
between  Toppin  and  Moriarty.  Mr.  Morlar- 
ty's  Inslfftment  Is  that,  inasmuch  as  his  wife's 
body  must  be  taken  from  Its  present  resting 
place  In  any  event  Its  disposition  bel(mgs  to 
him,  both  as  husband  and  administrator. 
The  complainant's  Inalstment  Is  that  he 
should  be  permitted  to  remove  It  to  ^  new 
plot,  both  because  of  his  daughter's  dying  re- 
quest, and  because  Moriarty,  by  conduct  to 
which  I  shall  hereafter  advert  ts  estopped 
from  exercising  his  prior  right.  If  he  had  any, 
to  designate  ber  last  resting  place.  As  the 
controversy  is  an  unusual  one.  It  wIU  be  oae- 
ful  to  state  at  some  length  tbe  legal  rules  ap- 
plicable to  tbe  subject:  By  the  common  law 
there  Is  no  property  in  a  dead  body  (Reg.  t. 
Sbarpe,  Dears.  &  B.  Crown  Cas.  160,  40  Bng. 
Law  &  Eq.  R.  581),  and  the  corpse  cannot 
be  the  subject  of  larceny  (Haynea*  Case,  2 
East  P.  C.  652).  although  Its  nnaothorlxed  re- 
moval Is  a  misdemeanor  (Beg^  v.  Sharpe,  su- 
pra). The  executors  ordlnarl^  have  a  right 
to  Its  custody  and  possession  onttl  It  la  proper- 
ly buried.  Reg.  v.  Fox,  2  Q.  a  246;  LltUe, 
Burial,  1.  A  husband  Is  liable  for  the  neces- 
saiy  expenses  of  the  decent  Interment  even 
though  he  be  separated  from  his  wife,  and  al- 
thoi^h  the  be  burled  without  his  knowledge 
or  request  Ambrose  v.  Eerrlson*  10  0.  B. 
776;  Bradsbaw  v.  Beard,  12  G.  B.  (N.  S.)  344. 
A  parent  was,  by  the  law  of  En^^and,  bound 
to  provide  Christian  burial  (that  Is,  burial  In 
consecrated  ground,  with  the  services  of  the 
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church)  for  his  child,  If  he  had  the  means. 
Reg,  T.  Vann,  2  Den.  Crown  Cas.  325,  15  Jur. 
1090.  A  householder,  even,  In  whose  house 
a  poor  person  died,  was,  If  no  other  person 
undertook  the  duty,  bound  to  Inter  the  body 
decently.  And  a  stranger  might  enforce  pay- 
ment of  the  expense  of  burial  out  of  the  ef- 
fects of  the  deceased,  and  was  not  liable  as 
executor  de  son'  tort.  Tugwell  v.  Heyman,  3 
Camp.  298,  note.  The  right  of  the  parishion- 
er to  burial,  said  Lord  Stowell  In  Gilbert  v. 
Buzzard,  3  PhllUm.  Ecc.  350,  "strictly  taken, 
Is  to  be  returned  to  his  parent  earth  for  disso- 
lution, and  to  be  carried  there  tor  that  pur- 
pose In  a  decent  and  Inoffensive  manner."  In 
his  third  Institute  (page  203),  Lord  Coke  says: 
"In  every  sepulchre  that  hath  'a  monument, 
two  things  are  to  be  considered,  viz.  the  monu- 
ment and  the  sepulchre  or  burial  of  the  dead. 
The  burial  of  the  cadaver  (that  Is,  caro  data 
vermis)  is  nuUlus  In  bonis,  and  belongs  to 
ecclesiastical  cognizance;  but,  as  to  the  monu- 
ment, action  Is  given,  as  hath  been  said,  at 
the  common  law,  for  the  defacing  thereof." 
And  in  Fpster  v.  Dodd,  8  Best  &  S.  iS5i,  Byles, 
J.,  said:  "A  dead  body  by  law  belongs  to  no 
one,  and  Is  therefore  under  the  protection  of 
the  public.  If  It  lies  in  consecrated  ground, 
the  ecclesiastical  law  will  Interpose  for  Its 
protection;  but,  whether  In  ground  consecrat- 
ed or  unconsecrated,  indignities  offered  to  hu- 
man remains,  in  improperly  or  indecently  dis- 
interring them,  are  the  ground  of  an  Indict- 
ment." In  England  a  body,  once  buried, 
could  only  be  removed  by  order  of  the  coroner 
for  the  purposes  of  an  inaulsltlon;  or  by  a 
faculty  (special  dispensation)  granted  by  the 
ordinary  In  his  consistory  court,  or  by  license 
of  one  of  the  secretaries  of  state.  Little, 
Burial.  The  granting  or  revocation  of  such  a 
faculty  Is  a  judicial  proceeding.  In  re  Pope, 
5  Eng.  Law  &  Ekj.  585;  Vestry  of  St  Pancras 
V.  Vicar  and  Church  Wardens  of  Parish  of 
St  Martin,  6  Jur.  (N.  S.)  MO.  As  In  this 
country  there  Is  no  ecclesiastical  Jurisdiction, 
"the  remedy,"  says  Judge  Story  in  Beatty  v. 
Kurtz,  2  Pet  536,  "must  be  sought  if  at  all, 
In  the  protecting  power  of  a  court  of  chancery, 
operating  by  injunction  to  preserve  the  re- 
pose of  the  ashes  of  the  dead  and  the  rellglotu 
susceptibilities  of  the  living."  Accordingly  It 
has  been  uniformly  held  In  this  country  that, 
where  questions  Involving  the  care  and  cus- 
tody of  a  dead  body  arise,  the  litigation  Is  i 
necessarily  In  equity.  | 

With  these  preliminary  observations,  I 
now  come  to  the  question  at  issue:   Has  the 
husband  such  a  right  to  bis  wife's  remains 
or  to  their  custody  that  be  can  prevent  the  ] 
complainant  from  relnterring  them  In  the  i 
plot  which  has  been  prepared  for  them? 
That  he  has  no  property  right  in  them  Is 
manifest  from  the  foregoing  cases,  which 
declare  that  there  can  be  no  property  In  a  I 
dead  body.    Has  be,  then,  a  right  to  their  j 
custody?  A  right  to  the  exclusive  possession  ' 
of  a  material  thing,  such  as  a  dead  body  is,  j 
for  an  indefinite  period,  would  be  necessarily 


a  property  right,  and  so  I  think  It  may  be 
safely  asserted  that  the  husband  has  no 
such  right  What,  then,  Is  his  right?  It  1b 
said  In  Weld  v.  Walker,  130  Uass.  that 
because  the  husband's  relationship  to  his  wife 
Is  nearer  than  tliat  of  the  next  of  kin,  and 
because  he  Is  charged  with  the  duty  of  bury- 
ing his  wife,  it  Is  his  right  to  determine  the 
place  of  her  burial,  although  It  is  cautiously 
added:  "It  may  be  that  the  right  of  the 
husband  Is  not  an  absolute  right.  If  he 
should  act  In  wanton  disregard  of  the  rights 
of  the  other  relatives,  or  to  the  feelings  of 
the  community,  perhaps  a  court  of  equity 
would  not  aid  him."  Accordingly  it  has  been 
held  In  a  number  of  cases  that,  where  the 
body  Is  once  burled  In  a  suitable  place,  the 
surviving  husband  or  wife  is  not.  In  general, 
at  liberty  to  remove  it,  against  the  wishes 
of  the  relatives  in  whose  vault  or  burial 
place  it  has  been  interred.  Wynkoop  v 
Wynkoop,  42  Pa.  St  293;  Pierce  v.  Pr. 
prletors,  10  R.  I.  227;  Guthrie  v.  Weaver,  1 
Mo.  App.  136;  Secord  v.  Secor,  18  Abb.  N. 
C.  78;  Peters  v.  Peters,  43  N.  J.  Eq.  140.  10 
Atl.  742.  If  In  the  case  at  bar  the  wife's 
body  had,  with  the  husband's  consent,  been 
interred  In  the  lot  in  which  it  now  lies,  and 
her  father  and  mother  had  not  exchanged 
this  lot  for  another.  It  Is  entirely  clear  that 
he  could  not  have  removed  It  The  pecu- 
liarity of  the  case  consists  In  this,  viz.  that 
by  reason  of  the  action  of  the  wife's  parents 
It  has  become  necessary  to  take  it  up  and 
rebury  It  An  examination  of  the  authorities 
convinces  me  that  what  we  are  really  deal- 
ing with  in  cases  of  this  sort  is  a  question 
of  duty,  rather  than  of  right,  strictly  bo 
called.  In  his  character  of  administrator,  if 
be  sustain  that  character,  the  husband  is  by 
the  law  of  the  land  charged  with  the  duty 
of  burial.  Just  as  an  executor  Is;  and.  In  his 
character  of  husband,  he,  first  of  all,  be- 
cause he  Is  nearest  to  her.  Is  by  the  law  of 
nature  charged  with  the  same  duty.  As  In- 
cidental to  this  duty,  and  In  order  that  it 
may  be  properly  performed,  he  is  intrusted 
with  the  custody  of  the  body  until  it  Is  final- 
ly deposited  in  its  permanent  resting  place. 
In  England  the  duty,  at  least  in  former  cen- 
turies, would  have  been  discharged  by  see- 
ing that  his  wife's  remains  were  deposited 
In  the  church  or  churchyard  of  the  parish  in 
which  she  had  lived.  Once  buried  there,  he 
bad  no  more  right  of  control  over  them  than 
the  merest  stranger.  Neither  husband  nor 
relatives  could  have  disinterred  the  body 
without  obtaining  a  faculty  from  the  ordi- 
nary. Not  even  the  parson  In  whom  the  free- 
hold was  vested  could  have  authorized  a  re- 
moval. It  was  an  Indictable  offense  for  a 
child,  even,  to  remove  the  body  of  a  parent 
from  Its  place  of  Interment.  Earl,  J..  says 
In  Reg.  V.  Sharpe,  40  Eng.  Law  &  Eq.  582. 
"There  Is  no  authority  for  saying  that  rela- 
tionship will  Justify  the  taking  of  a  corpse 
away  from  the  grave  where  It  had  been 
buried."  Nothing  short  of  a  faculty  granted 
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by  the  ordfDar;  In  his  judicial  capacity 
would  have  sufficed,  and  this  faculty  wonld 
have  been  conceded,  not  on  the  Idea  of  right 
In  the  applicant,  but  of  discretion  in  the 
ordinary,  called  Into  exercise  by  some  reason 
of  family  sentiment  or  public  conveAlence. 
Rector  of  St  Michael  Basslshaw  t.  Parish- 
ioners [1893]  Prob.  Dlv.  233,  244;  Vicar  of 
St.  Botolph  T.  Parishioners  [1892]  Prob.  DIt. 
Idl;  In  re  Eerr  [1394]  Prob.  DIt.  284. 

The  statue  of  the  present  case  li  this:  The 
title  to  the  cemetery  Is  rested  in  Bishop  Wlg- 
ger.   The  certificate  received  by  the  so-called 

lot  owner  la  merely  that  T.  hap  paid  9  

"for  one  plot  [describing  It]  in  the  cemetery 
of  the  Holy  Name,  to  be  used  for  burial  pur- 
poses only,  subject  to  the  regulations  of  the 
cemetery  and  the  rules  of  the  Catholic  Church 
In  this  diocese."  This  certificate  Is  signed, 
not  by  the  blAop,  but  by  the  secretary  of 
the  cemetery.  The  legal  situation,  then,  la 
that  the  bishop  holds  the  land  In  trust  for 
the  holders  of  certificates,  for  burial  purposes, 
just  as  the  parson  in  England  held  the  free- 
bold  of  the  churchyard  upon  a  similar,  thouj^ 
somewhat  broader,  trust.  "The  fee  of  a 
churcb  or  churchyard,"  says  the  chancellor  of 
the  couftistory  court  of  London  in  Vicar  of 
St.  Botolph  T.  Parishioners  [1882]  Prob.  DIt. 
167,  "Is  by  law  in  perpetual  abeyance,  whilst 
the  fre^old  of  the  chancel  Is  vested  In  the 
rector,  and  of  the  churcb  and  churchyard  in 
the  Incumbent,  but  In  both  cases  for  the  use 
of  the  parishioners.  The  final  control  of  the 
cbnrcb  and  cbancel  and  of  the  churchyard  la 
rested  In  the  chancellor,  as  ordinary  tor  this 
purpose."  The  use  is  a  charitable  use.  New- 
ark V.  Stockton,  44  N.  J.  Eq.  180,  14  Atl.  630. 
Bishop  Wlgger  submits  himself  to  the  judg- 
ment of  this  court  When  bis  authorized 
agent  canceled  the  first  certlScate  and  issued 
a  new  one,  he  necessarily  agreed  that  the 
body  interred  In  the  plot  first  purchased 
should  be  remoTed  to  the  new  plot  Is  the 
husband  In  a  position  to  prevent  the  remov- 
al? If  I  am  right  in  the  view  I  have  taken, 
namely,  that  he  is  not  vested  with  a  tight 
bnt  charged  with  a  duty,  It  Is  apparent  that 
lo  designating  hla  wife's  father's  plot  as  the 
final  resting  place  of  her  remains,  and  In  see- 
tag  that  she  was  Interred  there,  he  did  what 
wonld  ordinarily  amount  to  a  complete  per- 
ft>rmance  of  that  du^.  If,  In  consequence  of 
the  new  situation,  a  new  du^  has  arisen,  he 
Is  In  the  performance  of  It,  subject  to  the 
controlling  power  of  this  court  as  the  succes- 
sor of  the  ecclesiastical  court  If  nothing 
else  appeared  than  that  for  some  reason  or 
other,  it  was  necessary  to  remove  the  body, 
tben  he,  as  husband  and  administrator,  would, 
a  controversy  arising,  be  permitted  to  select 
another  resting  placa  But  there  are  two 
additional  facts  in  the  case  at  bar,  which  it 
seems  to  me  make  It  the  duty  of  the  hus- 
band to  allow  his  wife's  lK>dy  to  be  buried  In 
the  lot  prepared  for  It.  These  facta  are: 
First,  his  wife's  request  that  slie  should  be 
burled  with  her  family,  and  hla  aasent  there- 


to  after  her  death;  second,  his  conduct  In  as- 
senting to  the  exchange  of  the  lots,  and  In 
allowing  the  work  upon  the  new  plot  to  pro- 
ceed without  objection,  at  great  expense  to 
complainant  First,  as  to  his  wife's  verbal 
request:  If  the  husband  had  a  legal  right  to 
bis  wife's  remains,  I  cannot  conceive  how  her 
verbal  request  could  have  any  effect  In 
Williams  V.  Williams,  20  Ch.  Dlv.  65©,  the 
court  refused  to  give  effect  even  to  a  testa- 
mentary direction  relating  to  the  disposition 
of  testator's  body.  In  many  of  the  cases 
before  cited,  however,  requests  of  this  char- 
acter have  been  allowed  weight.  This  could 
only  have  been  on  the  theory  that  they  bore 
upon  the  question  of  duty.  In  re  Kerr  [1894] 
Prob.  Dlv.  285,  Is  a  strong  case  of  this  kind. 
The  deceased  had  expressed  a  wish  that  bis 
body  should  be  cremated,  and  application  was 
made  to  the  Judge  of  the  consistory  court  for 
a  faculty  to  permit  the  remains,  after  cre- 
mation (a  practice  tben  entirely  novel),  to  be 
placed  in  a  niche  of  the  wall  of  the  Church 
of  St  Saviours,  in  a  sealed  urn.  Permission 
to  put  the  urn  In  the  wall  was  refused,  but 
leave  was  granted  to  put  It  In  consecrated 
ground  under  the  fioor.  The  judge  said,  "The 
court  would  not  have  been  prepared  to  grant 
the  faculty,  had  not  Mr,  Eerr,  as  deposed  to 
by  bts  widow,  expressed  during  his  life  his 
wish  that  bis  body,  after  his  death,  should 
be  cremated."  Now,  in  the  case  at  bar,  we 
have  not  only  proof  of  the  wife's  request  but 
of  the  husband's  assent  to  It  Her  request 
was,  not  that  she  should  be  burled  in  any  par- 
ticular plot  but  In  the  plot  in  which  her 
father  and  mother  would  be  burled.  It  Is 
perfectly  plain,  on  the  evidence,  that  It  was 
a  matter  of  perfect  IndifFerence  to  Mr.  Morl- 
arty,  when  the  first  plot  was  purchased, 
whether  that  particular  p7r>t  was  selected,  or 
some  other.  If  the  plot  subsequently  ac- 
quired had  then  been  brought  to  the  attention 
of  the  parties,  It  would  have  been  equally 
satisfactory  to  him.  It  was  only  because  he 
subsequently  quarreled  with  Mrs.  Toppin, 
and,  as  he  told  Mr.  Kelly,  wished  to  put  her 
to  all  the  trouble  he  possibly  could  before 
he  would  allow  her  to  remove  the  body,  that 
he  interfered  to  prevent  the  removal.  I  do 
not  think  that  Mr.  Morlarty  was  In  good 
faith  trying  to  perform  a  duty  when  he  inter- 
fered. The  substance  of  his  consent  was 
that  his  wife  should  repose  by  the  side  of  her 
parents,  and  be  gives  no  good  reason  for  now 
withdrawing  it  In  the  second  place,  It  la 
shown,  not  only  that  he  thus  consented,  but 
that  he  knew  of  the  exchange  of  the  lots, 
and  of  the  work  that  was  being  done  on  the 
second  lot  and  that  he  made  no  objection 
until  that  work  was  completed.  It  Is  said  by 
complainant's  witnesses  that  he  approved  ctf 
the  exchange.  This  he  dmles,  but  he  ad- 
mits that  Kelly,  the  contractor,  told  him  that 
they  were  going  to  put  up  the  monument  on 
the  new  lot  and  have  his  wife's  body  remov- 
ed tbere;  and  he  testifies  that  he  did  not 
then  object,  because  the  contractor,  whom  be 
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had  blnuelf  introduced  to  Ur.  T^pln, 
ged  bim  not  to  ny  saxytbing  atmat  It,  as  It 
might  Interfere  with  bis  work  nnder  the  con- 
tract. That  the  new  plot  Is  a  snltable  place 
In  which  to  bur  the  body  Is  not,  and  can- 
not b^  questioned.  It  Is  one  of  the  best  In 
the  cemetery.  The  complainants  hare.  In 
their  bill,  offered  to.  allow  the  defendimt  to 
repose  beside  his  wife.  The  defoidant  has  as 
yet  acquired  no  plot  in  which  to  Inter  It 
It  seems  therefore  quite  plain  that  the  de- 
fendant's duty  now  requires  him  to  allow  his 
wife's  body  to  be  taken  to  the  place  provid- 
ed for  It  The  complainants  are  entitled  to 
an  injunction. 


(U  N.  J.  B.  19) 

VAN  NOSTRAKD  t.  BOARD  OP  DOMES- 
TIC MISSIONS  OF  REFORMBD 
CHURCH  IN  AMERICA 

(Court  of  Chancery  of  New  Jeraej.    Oct  23, 

1899.) 

WIU.8— OBSIGNATION  OF  LBOATSB— PAROL 

TESTIMONY, 

1.  Where  the  description  of  a  legatee  ia  erro- 
aeous,  but  there  ii  no  doubt  as  to  the  peraon  in- 
tended, the  mistuke  will  not  defeat  the  bequest. 

2.  Parol  teBtimony  is  sdmls^ble  to  explain  the 
intent  of  a  testator  in  mailing  a  bequest  to  the 
"Domestic  Missionary  Society,"  where  there  are 
a  nambcr  of  missionary  wcietiea  to  whicb  such 
term  might  apply. 

3.  Testator  made  a  beqaest  to  the  "Domestic 
Missiona^  Society."  The  draftsman  of  the 
will  testified  that  testator's  iatentioD  was  to 
muke  the  Board  of  Domestic  Missions  of  the 
Reformed  Church  In  America  legatee.  There 
was  evidence  that  testator  was  a  devoted  mem- 
ber of  the  Reformed  Church,  and  in  referring  to 
its  board  of  domestic  missions  frequently  spoke 
of  It  as  the  "Domestic  Missionary  Society." 
Held,  that  the  Board  of  Domestic  Missions  of 
the  Reformed  Church  In  America  was  intended 
as  legatee. 

Bill  by  John  Van  Nostrand,  executor,  etc., 
against  the  Board  of  Domestic  Missions  of  the 
Reformed  Ohurcb  In  America,  to  get  a  con- 
struction of  a  wIlL  Decree  In  favor  of  de- 
tendsot 

This  bill  is  flied  to  get  a  construction  of  the 
residuary  clause  Ju  the  will  of  Josiah  Scbeuck. 
This  clause  is  as  follows:  "AJI  the  rest,  resi- 
due, and  remainder  of  my  estate  I  give  and 
bequeath  to  the  Domestic  Missionary  Society, 
to  Invest  the  said  amouut,  whatever  it  ma'y  be. 
Id  government  bonds,  and  the  Interest  accru- 
ing thereon  to  appropriate  to  the  use  of  said 
society."  This  residue  Is  claimed  by  the 
Board  of  Domestic  ^lisslous  of  the  Reformed 
Church  in  America.  The  extrinsic  evidence 
in  the  case  is  that  tbe  testator  was  a  devoted 
member  of  the  Keformed  Church;  that  be 
was  greatly  Interested  in  domestic  missions, 
In  preference  to  foreign  missions;  that  in  con- 
versations  upon  the  subject  of  domestic  mis- 
sions be  ordinarily  spoke  of  the  "Domestic 
Missionary  Society"  when  speaking  In  refer^ 
ence  to  the  Board  of  Domestic  Missions  of  bis 
church,  and  of  tbe  "Foreign  Missionary  So- 
ciety" when  speaking  of  the  Board  of  Foreign 
Missions  of  his  church.  The  draftsman  of  the 


win  also  lays  that  It  was  to  the  Board  of  Do- 
mestic Missions  of  the  Reformed  Church  In 
America  that  he  and  testator,  in  their  oonrer^ 
satlons  before  and  at  tbe  time  of  the  execution 
of  the  will,  Intended  to  give  the  legacy. 

Geotge  B.  Pace,  for  complainant  Aivah  A. 
daA  and  J.  D.  Bardne,  tor  defendant 

RBBD,  v.  a  (after  stating  the  facts).  .  A 
gift  to  a  corporation  by  a  misnomer  Is  good, 
especially  If  for  a  charitable  purpose.  2  Per- 
ry, Trusts,  S  780.  In  Wllson  t.  Squire,  1 
Younge  &  C.  Ch.  664,  there  wss  a  bequest  to 
the  "Londoi^  Orphan  Society  In  the  City 
Road."  There  was  no  sodety  answering  pre- 
cisely this  description,  but  there  was  a  "Lon- 
don Orphan  Asylum"  at  Clapton,  and  an  "Or- 
phan Working  School"  In  the  City  Road.  It 
was  held  thst  the  legscy  went  to  the  latter. 
In  Mlnot  T.  Boston  Asylum,  7  Mete.  (Mass.) 
416,  there  was  a  gift  to  the  "Boys'  Asylum  and 
Farm  School."  There  was  no  association  of 
a  similar  name  except  one  Incorporated  under 
the  name  of  the  "Boston  Asyltun  and  Farm 
School  for  Indigent  Boys."  It  was  held  that 
this  association  toolc  In  Smith's  Ex'x  v.  First 
Presbyterian  Church,  20  N.  J.  Bq.  132,  there 
was  a  gift  to  the  "Blair  Academy  ot  Blatrs- 
town."  There  waa  an  institution  tmder  the 
corporate  name  of  the  "^Kalr  Presbyterian 
Academy."  It  was  held  that  It  took.  Tbe 
general  rule  ennnclated  In  the  last  caae  was 
that,  where  the  name  or  description  of  the 
legs  tee  Is  erroneous,  and  there  is  no  reason- 
able doubt  as  to  tbe  person  who  was  Intraded 
to  be  named,  tbe  mistake  will  not  defeat  the 
bequest  The  general  rule  Is  supported  by  tbe 
cases  cited  in  tbe  opinion  delivered  In  the  last 
case  and  by  tbe  text-books.  See  Theob.  Wills 
(4th  Ed.)  a05.  Tbe  evidence  Is  that  there  was 
no  other  Domestic  Missionary  Society  In  the 
church  of  which  the  testator  was  a  member 
but  the  Board  of  Domestic  Missions  of  the  Re- 
formed Church  In  America.  It  Is  also  in  evi- 
dence that  in  his  conversations  with  his  pas- 
tor upon  the  subject  of  missions  he  was  ac- 
customed to  allude  familiarly  to  the  two 
boards  of  foreign  and  domestic  missions  as  the 
"Foreign  Missionary  Society"  and  the  "Domes- 
tic Missionary  Society."  This  evidence  was 
competent  although  there  was  no  latent  am- 
biguity; for,  says  Mr.  Hawkins;  "It  Is  to 
be  observed  that  evidence  in  tbe  shape  of 
sayings,  etc.,  of  the  testator,  may  be  In  cer 
tain  cases  adduced  to  show  that  he  habitually 
used  certain  words,  even  where  the  description 
is  not  eoulvocal,  provided  the  sense  thus 
sought  to  be  put  upon  tbem  does  not  contra- 
vene their  ordinary  and  legitimate  mesnlng; 
this  being  distinct  from  evidence  sdduced  to 
show  in  what  sense  he  used  the  words  on  the 
particular  occasion  of  writing  the  wllL" 
Hawk.  Wills,  p.  10;  Duke  of  Leeds  v.  Am- 
herst, 9  Jur.  359;  In  re  Feltham's  Trusts,  i 
Kay  &  J.  528.  Among  tbe  things  which  may 
be  shown  in  respect  to  tbe  siffnlflcaHon  of 
words  Is  the  meaning  which  It  can  be  conclu- 
sively shown  that  the  parties  were  In  tbe  habit 
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of  affixing  to  the  words.  Elph.  Interp.  Deeds, 
marg.  p.  48.  Tbe  society  now  claiming  and 
Qie  society  described  were  botb  mlsslonaty  bo> 
cletles,  and  both  domestic  missionary  socie- 
ties. If  tilie  Board  of  Domestic  Missions  of 
the  Reformed  Church  In  America  was  the  only 
society  of  the  kind,  It  Is  apparent'that  It  was 
tbe  one  Intended  by  the  testator.  But  It  Is  a 
matter  of  common  knowledge  that  other 
charcb  organlzatlona  hare  boards  of  foreign 
and  domestic  missions.  Therefore  the  de- 
sci^tlon  may  apply  to  them  as  well  as  to  the 
defendant.  The  description  thus  becomes 
eqnlTocaL  In  re  Clergy  Soc.,  2  Kay  &  J. 
615.  This  condition  of  affairs  confers  com- 
petency upon  the  parol  testimony  In  respect 
to  tbe  expressed  Intent  of  tbe  testator.  Hawk. 
Wills,  p.  8.  The  scrivener  who  drew  the  pres- 
ent will  testifies  that  It  was  tbe  Intention 
of  the  testator  before  and  at  the  date  of  the 
execntloD  of  the  will  to  make  the  Board  of 
Domestic  Missions  of  the  Reformed  Cburdi  In 
America  the  legatee.  Regarding  the  relations 
of  the  testator  to  this  society,  his  habitual 
designation  of  It  In  his  coaversatlons  as  the 
"Domestic  Missionary  Society,"  and  bis  ex- 
pressed Intent  In  respect  to  tbe  beneficiary 
who  was  to  take  under  his  will,  }  have  no 
doubt  that  the  Board  of  Domestic  Missions  of 
the  Reformed  Ofaurch  In  America  Is  the  leg- 
atee.  A  decree  will  be  accordli^y  adrlsed. 


(U  R.  L  410 

UcOOTTKR  T.  TOWN  COUNCIL  OF  NDW 

SHORBHAM. 

(Supreme  Goart  of  Rhode  Island.  Oct.  4, 1899.) 

mofirVATS— mCOMPLBTB  APPEAL  —  FAILITRB 
OF  APFBAL  BOND  TO  REACH  CLERK 
WITHIN  PRESCRIBED  PERIOD— NEW  TRIAL. 

1.  Where  an  appeal  laood,  on  appeal  to  tbe 
common  pleas  division  from  an  order  of  a  town 
ooundl  lurii^  out  a  highway,  fails  to  reach  tbe 
derk  within  tbe  period  prescribed  by  law,  the 
appeal  is  Incomplete. 

2.  Where  tbe  failnre  of  an  appeal  bond,  on 
appeal  from  an  order  of  a  town  cooncil  laying 
out  a  highway,  to  reach  the  clerk  within  the 
period  prescribed  by  law,  is  due  to  acddent,  the 
appellant's  remedy  Is  1?  petition  fur  new  trial 
nnder  the  statute. 

Proceedings  by  tbe  town  council  of  New 
Sborebam  to  lay  out  a  highway.  From  an 
order  entered  therein,  William  S.  McOottor 
appealed  to  the  common  [deaa  division  of  the 
■apreme  court,  which  granted  his  petition  re- 
moving the  cause  to  the  United  States  circuit 
court  Appellee  petitions  for  a  new  triaL 
Granted. 

Bdwards  dc  Angell,  for  ai^>^nt  0.  IL 
GhainpUiit  for  appellee. 

PER  CURIAM.  Our  opinion  Is  that,  as  the 
appeal  bond  failed  to  reach  the  derk  wltbln 
the  period  prescribed  by  law,  the  appeal  was 
not  complete.  As  the  failure  was  apparenUy 
due  to  accident,  we  think  the  appellant's  rem- 
edy is  by  petition  for  new  trial  under  the 
statute.  We  think  that  tbe  order  of  removal 
made  by  tbe  common  pleas  dlTlslon  was  vt- 


roneons.  Appellee's  petition  for  new  trial 
granted,  and  case  remitted  to  the  common 
pleas  division,  with  direction  to  vacate  its 
order  of  removal  and  to  dismiss  the  proceed- 
ing. 

(72  CoDn.  34S) 

FARMINOTON  SAV.  BANK  T.  CUBRAN 
et  al. 

(Supreme  Ooort  of  Errors  of  Conneetlent  Oct. 

27,  1880.) 

VnLL&-BLBCTION— RIGHTS  OF  DEVISEES. 

A  testatrix  devised  specific  parts  of  a  tra^t 
of  land,  all  of  which  it  was  supposed  she  owned, 
to  her  survtviog  children.  After  her  death  it 
waa  diacovered  that  a  part  of  it  was  owned  by 
a  deceased  son,  of  whom  the  testatrix's  surviv- 
ing children  were  heirs.  Knowing  tliis,  one  of 
the  deviaees  disposed  of  her  interest  in  the  tract 
under  the  will,  which  exceeded  what  she  other- 
wise was  entitled  to  claim; .  and  after  acqairiog 
the  eqnity  of  redemption  in  a  sister's  devise, 
which  had  been  mortgaged  in  good  faith  and  for 
value,  she  bought  from  the  other  children  thrir 
claim  therein  as  heirs  of  their  deceased  brother. 
Held,  that  she  could  not  assert  against  the  mort- 
gage the  claim  which  she  had  thus  aci^uired  by 
purchase  and  as  one  of  her  brother's  heirs. 

Appeal  from  Superior  court,  Hartford  coun- 
ty; John  M.  Thayer,  Judge. 

Suit  by  tbe  Farmlngton  Savings  Bank 
against  Bernard  F.  Curran  and  others  to  fore- 
close a  mortgage.  From  a  judgment  in  favor 
of  plaintiff  as  to  a  part  of  the  mortgaged 
premises  only,  it  appeals.  Reversed. 

This  was  a  complaint  claiming  to  forecloae 
a  certain  mortgage  deed  given  by  tbe  defend- 
ant B.  F.  Curran,  as  guardian  to  William  J. 
Sergeant  and  Arthur  F.  Sergeant,  minors,  by 
antborlty  of  the  court  of  probate,  to  the  plain- 
tiff, to  secure  a  note  of  $2,200,  with  lawful 
accretions  thereon.  Catherine  E.  Curran, 
wife  of  Bernard  F.,  Is  made  tbe  principal  de- 
fendant, as  tbe  owner  of  the  equity  of  re- 
demption. Tbe  J.  J.  Eager  Company  Is  also 
made  a  defendant  It  baa  a  mortgage  of  tbe 
premises,  subject  to.  the  mortgage  to  the 
plaintiff.  The  defense  by  the  defendants  Is 
that  the  said  minors  had  no  title  In  or  to 
tbe  land  mortgaged.  Tbe  superior  court 
found  that  the  said  minors  did  have  title  to 
part  of  tbe  said  land,  a  strip  11  feet  wide  off 
tbe  south  side  of  it,  and  that  as  to  the  re- 
mainder, a  piece  27^  feet  wide  on  tbe  north 
side,  the  said  minors  did  not  have  tiUe,  and 
rendered  a  judgment  of  foreclosure  according- 
ly against  botb  defendants.  The  plaintiff  has 
appealed.  The  finding  of  the  court  shows 
these  facta:  Sarah  Cassldy,  then  of  Meriden, 
died  on  the  10th  day  of  February,  1883,  pos- 
sessed of  a  piece  of  land  In  Meriden,  bound- 
ed north  on  land  of  the  dty  about  200  feet 
east  on  Pratt  street  168%  feet,  south  on  land 
of  William  Corrlgan  200  feet,  and  west  on 
land  of  Sidney  Stone  168%  feet  This  was 
all  her  estate.  She  left  four  children,  who 
were  her  only  heirs,  namely,  Catherine  B. 
Curran,  wife  of  Bernard  F.  Curran,  Thomas 
F.  Cassldy,  Mary  A.  Sergeant  and  Sarah  J. 
Etonohoe.  She  left  a  win.  whldi  was  duly 
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proved  and  established  1^  the  court  of  pro- 
bate on  the  15th  day  of  February,  1883. 
Bernard  F.  Curran  was  named  as  the  execu- 
tor. He  accepted  the  trust  and  duty  quali- 
fied. The  said  estate  was  duly  settied  in  the 
said  court.  Distributors  were  appointed,  who 
made  a  dlstrlbntlon  in  writing,  pursuant  to 
the  spedflc  devises  In  said  wUl,  as  follows, 
via.:  To  said  Catherine  E.  Curran  a  strip  of 
land  SS  f^  In  width,  fronting  oo  Pratt 
street,  being  taken  from  the  north  part  of 
said  land,  which  strip  is  herein  designated 
as  No.  1;  to  said  Thomas  F.  Cassldy  a  strip 
of  land  38^  feet  In  width,  lying  next  south 
of  the  part  set  to  Catherine  E.  Ourran,  which 
strip  Is  h^ln  designated  as  No.  2;  to  the 
said  Mary  A.  Sergeant  a  strip  38^  feet  wide, 
lying  next  south  of  the  part,  set  to  Thomas 
F.  Cassldy,  which  strip  is  herein  designated 
as  No.  8;  and  to  the  said  Sarah  J.  Donohoe 
a  strip  of  land  38^  feet  in  width,  lying  next 
soutli  of  the  part  set  to  Mary  A.  Sergeant, 
and  being  the  balance  of  said  land,  and  be- 
ing herein  designated  as  No.  4.  The  said  dis- 
tribution was  returned  to  and  accepted  by 
the  court  of  probate,  and  was  recorded  in  the 
town  records  of  tlie  town  of  Merlden  as  Is  re- 
quired by  law.  All  the  said  heirs  of  uid  Sa- 
rah Cassldy  were  then  of  full  age,  and  they 
each  accepted  and  adopted  said  distribution, 
and  each  entered  into  tlie  possession  of  tiie 
piece  of  land  so  set  and  distributed  to  each 
of  them  in  severalty,  sapposinj;  aiid  b^er- 
ing  that  the  said  Sarah  Cassldy  was  at  t^e 
time  of  her  death  the  owner  In  fee  of  the 
whole  of  said  real  estate.  Mary  A.  Sergeant, 
to  whom  lot  No.  S  was  distributed,  died  on 
the  18th  day  of  December,  1884.  Intestate, 
leaving  two  minor  children,  William  J.  Ser- 
geant and  Arthur  T.  Sei^ant.  ,  Bernard  F. 
Curran  was  ai^olnted  administrator  of  the 
estate  of  Mrs.  Sergeant,  and  was  appointed 
guardian  to  each  of  her  said  minor  children. 
On  the  11th  ^y  of  March,  1885,  the  said  Oor- 
ran  was  empowered  by  an  order  of  the  court 
of  probate  to  borrow  for  the  benefit  of  tbe 
said  minors  tbe  snm  of  92,200,  and  to  secure 
the  payment  thereof  by  a  mortgage  of  the 
said  tract  of  land  No.  8;  and  by  the  authwi- 
ty  of  and  In  compliance  with  the  said  order 
tbe  said  Curran;  guardian,  did  borrow  of  the 
plaintiff  for  the  benefit  of  tbe  said  minors 
the  sum  of  ¥2,200,  and,  to  secure  tbe  pay- 
ment thereof,  be,  as  such  guardian,  executed 
and  gave  to  Uie  plaintiff  a  note  for  that 
amount,  and  a  mortgage  upon  said  real  estate 
No.  3,  which  note- and  mortgage  are  the  same 
sought  to  be  foreclosed  in  this  action.  The 
said  B.  F.  Curran,  as  such  administrator,  be- 
ing thereto  duly  authorized  by  the  court  of 
probate,  on  the  12th  day  of  April,  1888,  con- 
veyed tb»  said  lot  No.  8,  subject  to  his  aald 
mortgage,  to  William  J.  Sergeant,  and  on  the 
same  day  the  said  Sergeant  conveyed  the 
same  to  Catherine  E.  Ourran.  On  the  leth 
day  of  September,  1882.  the  said  B,  F.  Cui^ 
ran  and  Catherine  E.  Ourran  mortgaged  the 
said  lot  No.  8t  ant^ect  to  the  mortgage  to 


the  plaintiff,  to  Uie  J.  J.  Eager  Company 
The  said  Catherine  E.  Curran  has  conveyed 
away  the  whole  of  the  said  lot  No.  1  so  dis- 
tributed to  her  pnrauant  to  her  mother's  will, 
and  has  applied  tbe  whole  of  the  proceeds 
thereof  to  her  own  use.  About  June  1,  iSSO, 
the  defondant  Catherine  B.  Curran  learned 
that  the  whole  of  the  bind  disposed  of  by 
will  of  her  motiier,  the  said  Sarah  Cassldy, 
and  distributed  thereunder,  did  not  iKlong  to 
the  said  testatrix.  Fifty  feet  In  width  at  the 
south  end  of  the  said  piece  of  land  belonged  to 
the  said  Sarah  Cassldy  in  fee.  In  tiie  remain- 
ing 118^  feet  she  liad  only  a  life  estate.  *  The 
remainder  interest  In  the  said  118^  feet  of 
land  had  in  his  lifetime  belonged  to  wnilam 
Cassldy,  a  mm  of  Sarah  Oassidy,  and  broOier 
to  Catherine  EL  Ourran.  William  Cassldy  died 
before  his  motiier,  intestate,  unmarried,  and 
withbut  children.  So  that  at  the  death  of 
Sarah  Cassldy  the  aald  remahider  interest  be- 
longed to  her  children.  They  were  the  heira, 
being  brothers  and  slaters  of  the  said  Wil- 
liam Cassldy.  Since  leamli^  the  true  stata 
of  the  title  to  said  land,  the  defendant  Gotli- 
erine  E.  Curran  has  conveyed  away  tbe  land 
devised  to  her;  and  she  has  also  obtained 
conveyances  from  her  brothera  uid  alstua, 
Inte-DdiQg  thereby  to  acquire  from  them  snch 
title  as  they  bad  from  their  brother  William 
In  the  said  lot  No.  3.  She  has  at  all  times 
had  full  knowledge  of  the  mortgage  of  the 
plaJntiff,  and  baa  paid  tbe  interest  thereim 
semiannually  down  to  1896.  She  never  dis- 
puted the  titie  of  the  plaintiff  In  said  lot  No. 
3  until  after  this  suit  was  brought.  The  BO 
feet  of  land  owned  In  fee  the  testatrix, 
Sarab  Cassldy,  Included  lot  No.  4,  given  by 
her  will  and  set  In  the  dtetribution  to  Sarah 
J.  Donohoe,  and  11^  'set  on  tbe  south  aide 
of  lot  No.  8,  given  by  her  will  and  set  In  tiie 
distribution  to  Mary  A.  Sergeant 

Marcus  H.  Holcomb  and  Charles  S.  Qross, 
for  appellant.  Seymour  0.  Loomls,  for  appel- 
lee J.  J.  Eager  Oo.  Wilbur  F.  Davis,  for  a^- 
pellee  Catherine  B.  Curran. 

ANDBBWS,  O.  J.  (after  stating  tbe  facts). 
Sarah  Cassldy  died  In  1883,  leaving  four  adult 
dilldren,  her  only  heirs.  By  her  wlU  she  de- 
vised to  them  certain  kmds,  a  part  of  whhA 
she  owned  in  fe^  and  a  part  of  whlcb  be- 
longed to  the  children  hi  common,  as  tbe  hetn 
of  a  deceased  brother,  who  had  died  Intestate. 
She  bdleved  hers^  to  be  tiie  owner  of  all 
the  land,  and  devised  it  spedflcally  to  her 
children,  directing  how  it  should  be  divided 
between  them.  The  childroDi  all  believed 
tiielr  mother  to  be  the  owner  of  all  the  land. 
To  her  daughter  Catherine  E.  Ourran,  who  Is 
the  principal  defendant  In  this  case,  she  de- 
vised a  strip  of  tbe  land  51  feet  In  width, 
Mrs.  Curran  accepted  the  devise;  and  took 
possession  of  tbe  land.  By  this  devise  Mrs 
Cumn  obtained  mwe  ot  the  land  than  she 
would  have  had  In  any  other  way.  Had  the 
will  of  Mrs.  Oassidy  been  held  to  ojfemU  only 


Digitized  by  Google 


Conn.) 


FABUINGION  SAY. 


BANK  T.  OUBBAK. 


475 


on  tlie  land  that  she  owned  In  fee.  then  Mrs. 
Curran  would  have  taken  nothing  under  It; 
she  would  have  taken  only  one-fourth  of  the 
land  whtch  had  belonged  to  the  deceased 
brother,  being  a  little  leas  than  30  feet  If 
there  had  been  no  will  at  all,  then  Mrs.  Our- 
ran  would  have  Inherited  from  both  ber  moth- 
er and  ber  brother  a  trifle  over  40  feet  of  the 
land.  By  her  will  the  said  testatrix,  Mrs. 
Cassidy,  devised  to  ber  daughter  Mary  A,  Ser^ 
geaut  a  piece  of  the  same  land  3S^  feet  wide. 
Mis.  Sergeant  died  In  1884,  Intestate:  and  this 
piece  of  land  descended  to  ber  two  minor 
sons,  and  was  by  lawful  order  of  the  court  of 
probate  mortgaged  to  the  plalutifT  for  tbe 
benefit  of  those  minors  by  their  guardian,  and 
the  money  raised  by  that  mortgage  has  been 
applied  for  that  purpose.  So  that  In  equity 
the  plalntlfF  stands  la  precisely  the  same  rela- 
tion to  the  last-mentioned  piece  of  land  as  did 
Mrs.  Sergeant.  Her  title  to  It  has  come  to 
tbe  plaintiff.  In  1890  Mrs.  Curran  learned 
the  tme  state  of  tbe  title  to  tbe  land  which 
her  mother  had  by  her  will  disposed  of,— that 
her  mother  owned  only  a  part  of  It,  and  that 
she  herself  and  ber  brother  and  sisters  own- 
ed the  other  part  Since  that  time  Mrs.  Cur- 
ran has  conveyed  away  tbe  land  which  was 
devised  to  her  by  her  mother's  will,  and  has 
appropriated  the  avails  to  her  own  use.  She 
has  obtained  deeds  from  ber  brother  and  sis- 
ter of  their  Interest  in  tbe  land  devised  to 
Mrs.  Sergeant.  These  deeds  give  to  Mrs. 
Curran  such  title  to  that  land  as  the  grantors 
inherited  from  their  brother.  And  she  has 
paid  the  Interest  on  the  plaintiff's  mortgage 
semiannually  to  1896.  Tbe  title  so  acquired, 
joined  with  her  own,  Mrs.  Cnrran  now  sets 
up  to  defeat  the  plaintiff.  The  question  pre- 
sented may  then  be  stated  In  this  way:  May 
Mrs.  Cnrran,  while  keeping  tbe  avails  of  the 
devise  to  herself  In  ber  mother's  will,  set  np 
a  title  inherited  from  her  brother  to  defeat 
the  provisions  of  her  mother's  will  In  favor 
of  Mrs.  Sergeant?  The  plaintiff  now  owns 
the  title  which  Mrs.  Sergeant  had  In  the  land 
sought  to  be  foreclosed.  In  her  answer  to 
the  complaint,  Mr».  Curran  says  that  the 
plaintiff  is  not  entitled  to  have  the  foreclosure 
It  claims,  because  tbe  said  minor  sons  of  Mrs. 
Sergeant  had  not  title  In  the  land  mortgaged. 
If  they  had  no  title  to  that  land.  It  Is  because 
their  mother,  Mrs.  Sergeant,  had  none.  In 
disputing  the  claim  of  the  plaintiff,  Mrs.  Car- 
ran  denies  that  her  sister,  Mrs.  Sergeant,  took 
anything  under  the  wOI  of  their  mother.  Tbe 
superior  court  sustained  this  claim  of  Mrs. 
Curran  in  part.  We  think  this  was  error.  It 
Is  a  strong  case  for  the  application  of  the 
doctrine  of  election.  *^t  Is  now  a  wdl-set- 
tled  rale  Id  equity  that,  If  any  pprson  shall 
take  any  beneficial  Interest  nnder  a  will,  he 
iball  be  held  thereby  to  cooflrm  and  ratify 
«Tery  other  part  of  the  will;  or,  In  other 
words,  a  man  shall  not  take  any  beneficial  In- 
terest under  a  will,  and  at  the  same  time  set 
op  any  ilgbt  or  claim  of  bis  own,  even  if  oth- 
erwise l^al  and  well  ftHinded,  which  dull  de- 


feat or  In  any  way  prevent  the  fall  effect  and 
operation  of  every  port  of  the  will."  Hyde 
V.  Baldwin,  17  Pick.  303;  Smith  v.  Smith,  14 
Gray,  532;  Watson  v.  Watson,  128  Mass.  164; 
Whiting's  Appeal,  67  Conn.  389,  35  AtL  268; 
Whittemore  v.  Hamilton,  51  Conn.  160;  Hall 
T.  Plerson,  63  Conn.  345,  28  AtL  644;  Carter's 
Appeal,  89  Conn.  576,  22  Ati.  320;  Weeks  t. 
Patten,  18  Me.  42;  Smith  v.  Guild,  34  Me. 
447;  Hamblett  v.  Hamblett,  «  N.  H.  833; 
Drake  v.  Wild,  70  Vt  52.  39  Atl.  248;  Brown 
V.  RIcketts,  3  Johns.  Ch.  553;  Havens  t.  Sack* 
ett,  16  N.  T.  365;  1  Woemer,  Adm'n,  p.  500; 
Pom.  Eq.  Jur.  S  447;  Schley  v.  Collls,  47  Fed. 
260;  2  Redf.  Wills,  p.  351;  2  Jarm.  Wills,  p. 
1;  KIrkham  v.  Smith,  1  Ves.  Sr.  258;  Thellus- 
son  V.  Woodford,  13  Ves.  200;  Whistler  t. 
Webster,  2  Ves.  Jr.  367;  Birmingham  v.  Klr- 
wan,  2  Schoalea  A  L.  444;  In  re  Vardon's 
Trusts,  28  Ch.  Div.  124;  Cooper  v.  Cooper,  6 
Ch.  App.,  15. 

Counsel  for  Mrs.  Cnrran  argue  that  as  at 
the  time  of  the  distribution  she  bad  no  knowl- 
edge of  her  brother's  title  in  the  land,  she 
could  not  make  any  election.  Tbey  say  elec- 
tion can  only  be  made  when  there  Is  full 
knowledge  of  all  the  facts.  But  dection  need 
not  be  made  In  a  moment  of  time,  nor  need 
It  be  made  In  words.  Since  1800  Mrs.  Cnrran 
has  known  all  the  facts.  Since  tbat  time  she 
has  parted  with  the  land  devised  to  ber  by 
h^  mother's  will,  and  kept  the  proceeds 
Such  rights  In  tbe  mortgaged  land  as  her 
brother  and  sister  inherited  from  her  brother 
she  has  procured  to  be  conveyed  to  her.  At 
the  same  time  she  has  recognized  the  t^n- 
tifTs  right  in  the  land  by  paying  the  semi- 
annual interest  on  Its  loan.  With  these  facta 
In  the  record,  It  Is  pretty  dlfflcnlt  to  escape 
the  conclusion  that  Mrs.  Curran  made  an  elec- 
tion. But  It  Is  not  essential  to  discuss  this. 
Election  does  not  require  In  all  cases  a  sur- 
render, nor  does  It  work  a  forfeiture.  It  la 
not  an  unbending  role.  It  la  a  rule  that 
springs  from  manifest  principles  of  equity.  In- 
tended to  do  justice  to  all  parties  concerned. 
It  may  be  considered  as  pretty  well  settled 
that  the  doctrine  of  election  Is  as  well  satis- 
fied by  compensation  as  by  forfeiture.  In 
that  way  Justice  Is  done  to  all.  Tlie  disap- 
pointed legatee  may  say  to  tbe  devisee,  "You 
are  not  allowed  by  a  court  of  equity  to  take 
out  of  this  testatrix's  estate  that  which  yon 
would  otherwise  be  entitled  to,  until  you  have 
made  good  to  me  the  benefit  she  Intended  for 
me."  Pom.  Bq.  Jur.  {  617;  Beach,  Mod.  EJq. 
Jur.  1006;  Rogers  r.  Jones,  S  Ch.  Dlv.  688; 
Plckersgin  t.  Rogers,  5  Oh.  Dlv.  166,  178; 
Roe's  Bx'rs  v.  Roe.  21  N.  J.  Eq.  253;  Van 
E>yke'8  Appeal,  60  Pa.  St  481;  Sandoe's  Ait- 
peal,  66  Pa.  St  314;  Delaney's  Estate.  49 
Cal.  77;  Wllbanks  t.  Wllbanks,  18  111.  17; 
Marriott  v.  Badger,  6  Md.  306. 

We  are  of  the  c^lnlon  tbat  this  Is  the  cor- 
rect principle  to  be  applied  In  a  case  like  the 
present  one:  Tbat  Mrs.  Curran  may  not  as- 
sert tbe  title  which  she  claims  to  the  land 
wUcb  waa  distributed  to  Mra.  Sergeant.  ex- 
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oept  b7  making  good  Mrs.  Seigeant'i  claim 
to  tba  land  (that  Is.  by  mf^^^e  compeiuatlon 
to  the  idalntUC),  because  la  ennltj  tbe  plain- 
tiff stands  to  this  land  la  the  right  of  Mis. 
Sergeant 

The  zeasons  of  ai^Kal  do  not  refer  In  terms 
to  the  doctrine  of  election,  bat  treat  the  con- 
dnct  of  Mrs,  Cornm  as  calling  for  tiie  aroU' 
cation  of  tliat  of  esb^pel  In  pala.  But  elee* 
tlon  is  analogous  to  estopp^.  It  Is  hardly 
more  than  one  kind  ot  estos^.  And,  as  aU 
the  facta  upon  which  the  equities  of  tiie  case 
are  to  be  adjusted  are  fully  found,  we  do  not 
tMak  that  a  mere  misnomer  of  the  ground 
iqwn  which  the  appellant  relies  ought  to  pre- 
vent na  from  doing  Justice  between  the  par- 
tlea. 

There  is  error  In  the  Judgment  of  tbe  su- 
perior court,  and  It  must  be  set  aside.  The 
plaintiff  is  entitled  to  bare  a  foreclosure  of 
the  whole  of  the  land  mortgaged  to  It,— be- 
ing tbe  wbole  of  lot  No.  3,— end  pdssesslon 
of  the  premises  aa  prayed  for  In  the  com- 
plaint. The  case  Is  remanded  for  a  Judg- 
ment to  be  rendered  In  conformity  to  tbla 
optailon.  Tbe  other  Judges  concorred. 


(72  OOBIL  840) 

Appeal  of  (XEVBLAND. 
(Supreme  Court  of  Errors  of  Ckinneetlcvt.  OcL 

27,  1809.) 

APPEAL  —  REVIEW  —  riNDINO  OF  FAOT  — 
CONSERVATOR— APPOINTMENT— 
WHEN  AUTHORIZED. 

1.  The  finding  of  tbe  trial  court  on  an  Isme 
of  fact  ia  coQclusire  on  appeal,  onless  tbe  record 
lUscloses  an  error  in  law. 

2.  One  may  be  of  good  bablta,  a  church  mem- 
t>er,  and  an  elector,  and  be  capable  of  doing  odd 
}om  of  work  and  caring  for  hlmaelf  to  a  certain 
extent,  and  etUl  be  incapable  of  managing  his 
affairs,  within  the  meanine  of  the  statute  au- 
thorizing the  appointment  of  a  conservator  for 
snch  incapacit7. 

Appeal  from  superior  court,  Utcbfleld 
county;  Alberto  T.  Roraback,  Judge. 

Application  by  John  R.  McD.  Cleveland, 
by  next  friend  and  attorney,  James  F.  Shel- 
ley, for  the  removal  of  bis  conservator.  The 
application  was  denied,  and  he  appealed  to 
the  superior  court,  where  tbe  application 
was  also  denied,  and  be  appeals.  Affirmed. 

James  P.  Shelley,  for  appellant  Samuel 
A.  Herman,  for  appellee. 

TOBRANOH!,  J.  In  November,  1898,  the 
court  of  probate  for  the  district  of  Wln<Aes- 
ter,  by  its  decree,  made  after  due  notice  and 
bearing,  duly  appointed  a  conservator  over 
the  person  and  estate  of  Mr.  Cleveland,  who^ 
by  bis  next  friend  and  attorney,  is  tbe  appel- 
lant in  this  case,  and  no  appoU  was  taken 
from  said  decree,  and  it  remains  In  full  force 
and  effect  The  conservator  so  app<^ted 
accepted  tbe  appointment  and  duly  qualified. 
Thereafter,  In  December,  1896,  Mr.  Cleve- 
land, by  bis  next  firlend  and  attorney,  made 
application  to  said  court  of  probate  to  be 
freed  from  the  power  of  a  conservator  and 


to  have  his  estate  restored  to  him.  After 
due  bearing,  said  court  denied  tbe  applica- 
tion; and  from  that  denial  Clev^and  took 
an  appeal  to  the  superior  court  In  tbaM 
court,  in  bis  reasons  of  anneal,  be  alleged, 
In  snbstance,  as  tbe  grounds  of  Us  appllca- 
tioDt  that  he  had  become  capable  of  taking 
care  of  himself  and  of  managing  his  affairs. 
The  appellee  denied  this  allegation,  and  up- 
on tliat  Issue  the  case  was  tried  In  the  su- 
perior court  That  court  found  this  Issue  In 
favor  of  the  appellee,  and  thus  found,  as  a 
fact  that  tiie  aiwollant  Is  incapable  of  man- 
aging his  aftolrs.  This  finding  Is  conclusive 
upon  this  court  upon  tbe  present  appeal, 
unless  the  record  discloses  that  In  reaching 
It  the  trial  court  committed  some  error  in 
law,  and  upon  the  record  no  such  error 
pears. 

Many  sncb  errors  are  claimed  In  tbe  nnm^ 
ous  and  prolix  assignments  of  error  in  this 
case,  but  the  facts  upon  which  most  of  them 
are  based  do  not  anwar  In  the  record.  The 
substantial  grievance  of  which  the  appellant 
appears  to  complain,  aa  set  forth  In  differ- 
ent forms  in  divers  of  the  assignments.  Is 
to  the  effect  that  upon  tbe  facts  found,  the 
court  below,  in  passing  upon  the  capacity  of 
tbe  ward  to  manage  bia  own  affairs,  required 
a  higher  degree  of  mental  capacity  than  the 
law  requires.  The  facts  found  bearing  upon 
this  point  are  diese:  The  ward  has  beoi 
under  tbe  power  of  a  duly-appointed  ecn- 
servator  continually  since  1871.  He  Is  abont 
years  old,  and  Is  a  man  of  limited  eduoa- 
tion.  His  estate  consiats  wholly  of  cash  and 
securities,  and  amounts  to  about  (2,000. 
During  the  war  of  the  Rebellion  he  enlisted^ 
and  was  mustered  into  the  service  of  the 
United  States  as  a  soldier,  and  was  honor- 
ably discharged  from  such  service  38  days 
after  such  enlistment  and  Is  now  drawing 
a  pension  because  of  rheumatism.  Prior  to 
his  enlistment  he  lived  with  his  father  on  a 
farm.  Since  his  discharge  he  has  worked 
about  from  place  to  place,  caring  for  himself 
and  doing  odd  Jobs  of  common  work.  "He 
is  a  man  of  good  habits;  a  member  of  tbe 
church;  has  been  and  n<Dw  Is  an  elector; 
but  In  mental  capacity  Is  far  below  the 
average  simple  minded,  easily  Influenced, 
and  has  not  sufficient  ability  or  mental  ca> 
pacl^  to  manage  or  control  any  considerable 
amount  of  money,  and,  if  allowed  to,  would 
soon  waste  or  aqnander  It  He  is  nelthw 
Insane  nor  an  idiot  In  the  full  sense  of  tliat 
word,  and  can  handle  small  sums  of  money, 
and  purchase  his  own  necessary  apparel  and 
provisions."  ^e  conrt  below  has  thns  f  onnd, 
upon  what  we  most  on  this  appeal  assume 
to  have  been  proper  and  sufficient  evidotce, 
^or  no  comi^ttt  to  the  cmtrary  Is  made^ 
—that  the  appellant  was  incapable  of  mana* 
ging  his  afCaIrs,  and  would  soon  squander  and 
waste  bis  estate  if  allowed  to  manage  IL 
The  other  special  facts  found  do  not  appear 
to  be  Inconsistent  with  the  comduslon  leacb- 
ed  as  to  incapacity.  ▲  man  may  be  at  good 
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bablti,  be  a  cbnrch  member  ud  u  elector 
be  capable  of  dolns  odd  Jobi  of  vork  and 
earing  for  himself  to  a  certain  extent,  and 
nUl  be  Incapable  of  managing  his  affairs, 
wlttatai  the  meaning  of  the  statute.  The  rec- 
ord does  not  support  'the  appellant's  claim 
npon  this  point  There  la  no  error.  The 
oflier  Judges  concnrred. 


Ot  Conn.  SS6) 

ANDERSON  t.  COWLBS. 

(Snpreme  Oonrt  of  Bnon  of  Gonaeetieiit  Oet 

27.  1809.) 

OARCH  WARRANT— RaA80NABL,B  CAUSB-BT- 
IDENCB—PRIVILBOED  COMUtJNICA- 
TION— PLOADING. 

1.  A  search  warrant  iwom  oat  br  defendant 
famishes  no  justlficntlon  for  tali  actt,  the  officer 
haTiDfr  omitted  to  return  it  br  defendant'n  di- 
rection, so'  that  the  a'cti  done  become  trespass 
ab  initio. 

2.  It  mar.  onder  the  general  lisne.  be  ihown 
that  the  alleged  pablication  of  libelous  matter 
was  a  privileged  communication. 

S.  For  the  pnrpose  of  diowing  reasonable 
cause  for  making  a  complaint  agauiBt  A.  for  a 
search  warrant  for  articles  stolen  from  defend- 
ant be  eaoDot  show  that  other  persons  had  lost 
prob«rt7i  and  that  P.  bad  told  than  bs  waa 
wiui  A.  when  A.  stole  It. 

4.  Plaintiff,  to  repel  defendant's  dalm  that  he 
acted  In  good  faith  in  swearing  out  a  search  war- 
rant against  plaintiff  for  articles  stolen  from 
hUn.  and  to  show  that  defendant  had  no  reason 
to  bellere  the  statement  of  P.  to  him  that  he 
(P.)  waa  with  plaintiff  when  he  stole  the  articles, 
cannot  show  that  P.  told  a  third  person  that  be 
made  these  statements  to  defendant  because 
defendant  offered  $10,  there  being  no  evidence 
that  defendant  was  aware  P.  was  making  the 
statement  to  obtain  the  $10,  rather  than  because 
tbe  statement  was  tnw; 

Appeal  from  inpertor  coart,  Litchfield  coun- 
ty; Alberto  T.  Eoraback,  Judge. 

Action  by  John  Anderson  against  ^nnman 
CoTlea  for  maliciously  causing  a  search  war- 
rant to  be  isaoed  under  which  plalntUTs  prem- 
ises were  entered  and  searched.  Judgment 
for  plaintiff.   Defendant  appeals.  Reversed. 

The  complaint  In  this  case  was  as  follows: 
"(1)  On  the  28th  day  of  September,  1896,  the 
defendant  made,  rigned.  and  published  a 
paper  writing,  concerning  the  plaintiff,  of 
which  Exhibit  A  hereto  annexed  la  a  copy. 
(2)  On  said  day  the  defendant  exhibited  said 
paper  writing  to  Henry' T.  Dayton,  of  Water- 
town,  Conn.,  by  whom  the  same  was  read, 
and  requested  said  Dayton  to  Issue  a  search 
warrant  thereon  to  search  the  dwelling  house 
and  buildings  or  bams  of  the  plaintiff,  and 
to  arrest  the  body  of  the  plaintiff.  (3)  On 
said  day  the  defendant  made  oath  before  aald 
Dayton  to  the  truth  of  the  allegations  In  said 
paper  writing  contained.  (4)  On  said  day,  in 
compliance  with  said  request,  said  Dayton 
made.  Issued,  and  signed  a  certificate  of  said 
oath,  a  copy  of  which  Is  annexed  hereto,  and 
marked  'Exhibit  B,'  and  tbe  other  paper  writ- 
ing, a  copy  of  which  is  hereto  annexed,  and 
marked  'Exhibit  O.'  (Gt  On  said  day  said 
paper  writing  signed  by  the  defendant,  and 
nld  certificate  oi  oath  and  said  other  paper 


Tritlng  signed  by  said  Dayton,  being  all  aa 
the  same  paper,  were,  by  the  defendant,  ex- 
hibited and  shown  to  one  Bxaaj  G.  Scott  of 
said  Wat^rtown,  and  to  <me  Frank  O.  Peck, 
of  said  Watertown,  who  read  the  sam&  (6) 
The  defendant  do  aald  day  placed  said  oitlre 
paper  with  tbe  words  shown  In  Bzhlblta  A,  B. 
and  0  theteon  In  fbe  hands  ot  aald  Scott  ud 
zeqnested  said  Scott  and  said  Peck  to  proceed 
vltb  hUn  to  seardb  the  dw^lng  house,  build- 
ings, and  bams  ot  the  plaintiff,  situated  in 
the  town  of  Betiilebem.  (7)  In  pursuance  of 
said  request,  on  said  day  the  defendant  lald 
Scott,  and  said  Peck  proceeded  to  the  prem- 
isea  of  the  plaintiff,  In  the  town  of  Bethle- 
hem, and  said  Scott  did  then  and  there,  In 
the  presence  of  the  plaintiff,  the  defendant 
and  said  Peck,  read  tbe  words  contained  In 
Exhibits  A,  B,  and  0,  and  tbe  defendant 
said  Scott  and  said  Peck  did  then  and  there 
with  force  and  arms  unlawfully  and  against 
the  wish  oC  Qie  plaintiff  enter  upon  and 
search  the  dwelling  boua^  buildings,  and 
bama  of  the  plaintiff.  ^  The  lOalntlff  waa 
then  unwell,  and  aald  search  did  greatly  dla* 
turb  bis  mind  and  body,'  and  his  rickness  waa 
thereby  Increaaed  and  augmented.  (9)  The 
worda  described  in  paragraph  1  of  this  com- 
plaint concerning  tbe  plaintiff  were  fslae. 
(10)  The  acta  ot  the  defendant  deaolbed  In 
pangnqihB  1,  2;  8,  4,  6,  6,  and  7  of  tbls  c«n- 
plalnt  woe  malidoua.  (11)  Tbexe  was  n> 
reasonable  w  probable  cause  for  said  acts  of 
tbe  defendant  The  plaintiff  claims  $6,000 
damages." 

Exhibit  A:  "To  Frank  Stockman,  of  Beth- 
lehem, Justice  of  tbe  peace  tor  Litchfield  coun- 
ty, comes  Truman  Oowles.  of  Hartford,  Hart- 
ford county,  state  of  Connecticut,  and  com- 
plains as  wtil  as  in  the  name  of  the  state  of 
Connecticut  as  In  hl9  own  name  that  one  John 
Anderson,  of  Bethlehem,  In  aald  county,  be- 
tween July  1,  1804,  and  September  28,  1886, 
at  said  Bethlehem,  one  set  of  wagon  tires 
about  2%  Inches  wide,  one  wagon  pole 
(streng^thened  with  iron  underneath),  1  set 
mowing-machine  whlffletreee^  2  bay  forks,  3 
or  4  chains,  also  a  lot  of  yellow  corn  In  tbe 
ear.  of  the  proper  goods  of  the  said  Trumiln 
Gowles,  and  of  the  value  of  seventy-five  dol- 
lars, then  and  there  being,  wltb  force  and 
arms  feloniously  did  steal,  take,  and  carry 
away  from  and  out  of  the  possession  of  the 
said  complainant;  who  further  complains  and 
informs  that  he  baa  good  grounds  to  snsi>ect, 
and  dotb  suspect,  that  the  said  John  Ander- 
son hath  feloniously  secreted  and  concealed 
said  stolen  goods  in  his  dwelling  house  and 
other  outbuildings  and  barns,  in  said  Beth- 
lehem, and  that  said  goods  are  now  so  fe- 
loniously concealed  and  secreted  by  the  said 
John  Anderson  In  his  dwelling  house,  out- 
buildings, and  bams;  against  the  peace  and 
contrary  to  the  statute  in  such  case  provided, 
and  to  the  damage  of  the  complainant  the 
sum  0^  sevens-five  dollars.  And  the  com< 
plalnant  prays  that  process  may  Issue  to 
search  for  aald  stolen  goods,  and  to  arrest 
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ibe  said  John  Anderson,  that  he  may  be  ex- 
amined, and  dealt  with  according  to  law.*' 

Elxbiblt  C:  "Whereas,  the  foregoing  com- 
plaint bath  been  made  to  me,  and  the  said 
complainant  hatb  made  oath  to  the  truth  of 
the  same,  these  are  therefore  by  anthorlty  of 
the  state  ot  Cramecticut  to  command  you 
forthwith  to  proceed  with  the  said  Truman 
Gowlea,  iaklng  assistance.  If  neceBsary,  and 
to  mter  Into  the  dwelling  house,  outbuildings, 
or  bams  of  the  said  John  Anderson  described 
In  said  complaint,  and  diligently  make  search 
therein  for  the  said  stolen  goods  mentioned  in 
said  complaint,  and,  If  foxmd,  to  seize  the 
same,  and  forthwith  bring  the  same  before 
me  or  some  other  justice  of  the  pe»%  of  the 
county  of  Litchfield.  And  yon  are  also  com- 
manded to  arrest  the  body  of  the  said  John 
Anderson,  If  he  can  be  found  within  your 
precincts,  and  him  forthwith  have  before  the 
same  Justice  of  the  peace,  that  be  may  be 
examined  touching  the  matters  contxUned  In 
said  complaint,  and  dealt  with  according  to 
law.  Henry  T.  Dayton,  Justice  of  the 
Peace." 

The  answer  was  the  general '  laaue.  The 
cause  was  tried  to  the  Jury,  and  the  plaintiff 
had  a  verdict  The  defendant  has  appealed 
to  this  court 

Arthnr  L.  Shipman.  for  appellant  Charles 
G.  Root  for  appellee. 

ANDREWS,  C.  J.  (after  stating  the  facts). 
The  court  charged  the  jury  that  the  warrant, 
made  a  part  of  the  complaint,  did  not  furnish 
any  justiScatlon  for  the  acts  complained  of. 
This  was  correct.  The  warrant  had  never 
been  returned.  The  officer  omitted  to  return 
It  by  the  direction  of  the  defendant  For  this 
reason  the  acts  done  became  trespass  ah  Ini- 
tio. Dehm  v.  HInman,  56  Conn.  322,  15  Aa 
741;  Williams  v.  Ives,  25  Conn.  568;  Pratt  v. 
Pond,  45  Conn.  386;  Toby  v.  Reed,  9  Conn. 
216;  Wright  V.  Marvin,  59  Vt  437,  9  AtL  601; 
Munroe  v.  Merrill,  6  Gray,  238;  Bull.  N.  P. 
23.  "If  a  sheriff  have  not  returned  a  writ 
which  ought  to  have,  been  returned,  he  he- 
comes,  although  there  Is  only  a  nonfeasance, 
a  trespasser  ah  Initio  as  to  everything  which 
has  been  done  under  the  writ."  Bac.  Abr. 
tit  "Trespass,"  (B).  The  warrant  being  void 
for  this  reason,  there  Is  no  occasion  to  discuss 
whether  or  not  It  was  void  for  the  reason  that 
It  was  not  signed  by  the  Justice  to  whom  the 
complaint  was  made. 

The  complaint  alleged  that  the  libelous 
writing  had  been  published  to  Henry  G.  Scott 
and  Frank  O.  Peck,  citizens  of  Watertown. 
On  the  trial  It  appeared  that  Scott  was  a 
deputy  sheriff,  aod  that  Peck  was  a  constable, 
and  that  they  had  the  warrant  for  service.. 
Thereupon  the  defendant  claimed,  and  asked 
the  court  to  rule,  that  as  to  these  persona  the 
complaint  and  warrant  were  a  privileged  com- 
munication. The  court  refused  so  to  rule  on 
the  ground  that  the  defendant  could  not  avail 
blraseu  of  a  privileged  communication,  as  it 


was  not  pleaded.  This  was  error.  Atwater 
T.  News  Co.,  67  Conn.  504r-610,  34  AU.  866. 

For  the  purpose  of  showing  that  be  had  rea- 
sonable cause  for  making  the  complaint  the 
defendant  testified  that  before  he  made  it  he 
had  been  told  by  one  Patterson  that  he  (Pat- 
terson) was  In  company  with  Anderson  when 
Anderson  stole  the  things  named  In  the  com- 
plaint. He  then  sought  to  show  by  the  testi- 
mony of  other  persons  that  they  had  lost  arti- 
cles of  property,  and  that  the  said  Patterson 
had  told  them  that  he  had  been  In  company 
with  Anderson  when  Anderson  had  stolen  the 
said  other  property.  Upon  objection  this  evi- 
dence was  rejected  by  the  court.  This  was 
correct  The  evidence  would  hare  raised  Is- 
sues not  proper  In  this  case. 

The  plaintiff  Introduced  Wallace  Hayes  as 
a  witness,  who  testified  that  he  asked  the 
said  Patterson  "why  he  made  those  state- 
ments to  Oowles  (the  defendant)  about  John 
Anderson,  and  that  Patterson  replied  that  he 
made  them  because  Cowles  offered  ten  dol- 
lars," TSils  evidence  was  objected  to,  but 
the  court  admitted  It.  This  evidence  was  ap- 
parently offered  to  repel  the  defendant's 
claim  that  he  tiad  acted  in  good  faith  In  mak-- 
Ing  the  complaint,  and  to  show  that  he  had 
no  reason  to  believe  the  statements  of  Patter- 
son to  be  true;  but  the  plaintiff  sought  to 
show  that  Patterson  made  the  statements 
about  Anderson  to  obtain  the  {10,  rather  than 
because  the  statements  were  true.  In  such 
case  the  defendant  could  not  have  relied  upon 
them  when  he  made  the  complaint  Grant- 
ing that  to  show  Patterson's  motive,  his  own 
declarations  were  the  best  evidence,  still 
there  was  no  evidence  tending  to  show  that 
the  defendant  was  aware  that  Patterson  was 
acting  from  such  motive,  and  without  bring- 
ing the  knowledge  of  Patterson's  motive  home 
to  the  defendant  his  good  faith  In  making  the 
complaint  could  not  be  affected.  We  think 
this  testimony  of  Mr.  Hayes  was  Inadmissi- 
ble. There  Is  error,  and  a.  new  trial  must  be 
granted.   The  other  judges  concurred. 


(72  Conn.  2fS) 
UNITED  STATES  ENVELOPE  CO.  T. 
TOWN  OF  VERNON. 
(Supreme  Court  of  Errors  of  Gonnecticot  Oct. 
27,  1899.) 

AFFBAL  FROM  BOABD  OP  RELIBF— FORU  OF 
PSOOBEDINGh-PL&lA  IN  ABATBUBNT. 

Under  Qen.  St  {  8860.  providing  that  ont 
aggrieved  by  action  of  the  board  of  rdlet  in  a 
town  may,  within  two  months  thereof,  make 
application  to  the  snperior  court,  accompanied 
b?  a  dtatlon  to  the  town  to  appear  before  It, 
which  shall  be  signed  hy  the  same  authority, 
returnable  at  the  same  time,  and  served  and 
returned  In  the  manner,  as  Is  required  in  case 
of  a  Bummona  in  a  dvil  action,  tbouffh  the  appeal 
may  be  by  an  application  or  petition,  stating 
the  facts  and  praying  for  apiwoprlate  relief,  a^ 
dressed  to  the  superior  conrt,  after  the  manner 
of  a  petition  In  equity  under  the  old  practice, 
and  accompanied  by  a  citation  in  the  ordinary 
form.  It  is,  at  moat,  a  drcnmstantial  defect  not 
rendering  the  process  abatable,  that  the  pro- 
ceeding 18  by  aummons  and  complaint  1b  the 
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ordinuT  form  of  a  drll  action,  the  complaint, 
describing  the  action  of  the  board  of  asBessorB 
and  that  of  the  board  of  relief  on  appeal  there- 
to, allegiog  that,  witbio  two  months  thereof, 
plaintiff  has  broaght  its  appeal  to  the  superior 
court,  and  praying  for  reduction  In  the  valuation 
of  property  from  that  made  by  said  boards,  and 
for  mch  farther  relief  as  appellant  may  be 
found  entitled  to. 

Appeal  from  superior  court,  Tolland  coun- 
ty; Milton  A.  Staumway,  Judge. 

Action  by  the  United  States  Envelope 
Company  against  the  town  of  Vernon,  In 
the  nature  of  an  appeal  from  the  doings  of 
the  board  of  relief  of  said  town.  Judgment 
for  defendant  on  a  plea  In  abatement,  and 
plalntltf  appeals.  Reversed. 

The  form  of  the  proceeding  was  that  of 
an  ordinary  cItH  action  under  the  practice 
act,  commencing  with  a  summons  directed 
to  the  sheriff  of  Tolland  county,  etc.,  and 
commanding  him  to  sir-imon  the  town  of 
Vernon  to  appear  before  the  superior  court, 
etc.,  to  answer  unto  the  said  company  "in 
a  cItU  action,  being  an  appeal  from  the  do- 
ings of  the  board  of  relief  of  said  town,  as 
hereinafter  stated;  whereupon  the  plaintiff 
declares,  complains,  and  says."  Then  fol- 
low 12  numbered  para^pbs,  describing  the 
plaintiff  corporation;  alleging  its  ownership 
of  personal  and  real  property  in  this  state; 
the  action  of  the  assessors  in  placing  the 
same  )n  the  tax  list;  the  plalntlCTs  appeal 
to  the  board  of  relief;  the  action  of  that 
board  on  the  4th  day  of  February,  1899,  re- 
fusing to  grant  the  relief  prayed  for  by  the 
appeal;  that  the  plaintiff  "Is  aggrieved  by 
the  action  of  the  board  of  relief  in  the  prem- 
ises, and  within  two  months  from  the  time 
of  said  action  brings  this,  its  appeal,  to  this 
court  from  said  doings  of  said  board,  and 
aaks  this  court  to  reduce  the  said  valuatltm 
•  •  •  to  the  proper  valuation,  *  •  • 
and  for  such  action  and  further  relief  as 
the  appellant  may  be  found  by  the  court  to 
be  entitled  to."  There  followed  a  proper 
bond  of  recognizance  to  the  town  of  Vernon, 
and  a  direction  to  the  officer  to  make  due 
return,  etc.  The  proceeding  was  dated  March 
11,  1860,  and  was  signed  by  a  Justice  of  the 
peace.  The  defendant  pleaded  In  abatement 
as  follows,  omitting  the  second  paragraph 
of  the  plea:  "The  appellee,  the  said  tovra 
of  Vernon,  CMues  Into  court,  and  prays  judg- 
ment of  the  writ  and  complaint  of  the 
United  States  Envelope  Company  In  the 
above-entitled  action,  and  says  that  the  same 
ought  to  abate  and  be  dismissed,  because  it 
says:  (1)  That  the  United  States  Envelope 
Company,  which  claims  to  be  aggrieved  by 
the  action  of  the  board  of  relief  of  the  town 
of  Vernon,  did  not,  within  two  months  from 
the  time  of  such  action,  make  application 
in  the  nature  of  an  appeal  from  said  board 
of  relief  of  said  town  of  Vernon  to  the  su- 
perior court  hi  and  for  the  county  of  Tol- 
land, In  which  the  said  town  of  Vem<K)  Is 
situated,  and  there  Is  not  accompanying  such 
application  a  citation  to  said  town  of  Ver- 


non to  appear  before  the  superior  court  for 
Tolland  county,  in  which  said  town  of  Ver- 
noq  is  situated,  but  the  United  States  Envel- 
ope Company  has  merely  caused  a  writ, 
signed  by  John  B.  Flsk,  as  Justice  of  the 
peace,  to  be  served  upon  the  town  of  Ver- 
non, and  returned  to  this  court."  The  plain- 
tiff's reply  Rented  the  allegations  of  the  plea 
in  abatement.  The  court  filed-  a  ruling  In 
writing  that  it  found  the  facts  stated  in  the 
flrst  and  second  paragraphs  to  be  true,  and 
rendered  Judgment  dismissing  the  plaintiff's 
complalfit  The  court  also  filed  a  finding  of 
facts,  la  which  it  stated  that  the  only  evi- 
dence offered  In  support  of  the  facts  alleged 
In  the  plea  In  abatement  was  the  writ  and 
c<HUpIalnt 

Lewis  Sperry  and  John  B.  Fisfc,  for  appel- 
lant  Charles  Phelps,  for  appellee. 

HALL,  J.  (after  stating  the  facts).  The 
reply,  denying  the  aUegatlous  of  the  plea  in 
abatement,  raised  an  Issue  of  fact  which  the 
record  states  was  decided  In  favor  of  the  de- 
fendant. But  the  record  further  shows  that 
the  proceeding,  which  the  plaintiff  claims  Is 
an  ^plication  to  the  superior  court  under 
section  3860  of  the  General  Statutes,  was 
dated  the  11th  of  March,  1899,  and  served 
upon  the  defendant  town  npon  the  15th  of 
that  month,  and  that  the  date  of  the  adverse 
action  of  the  board  of  relief  was  February  4, 
1890.  In  filing  his  ruling  upon  the  plea  In 
abatement  that  he  found  "the  facts  stated  In 
the  first  paragraph  to  be  true,"  the  trial 
Judge  evidently  did  not  mean  to  say  that  the 
alleged  appeal,  which  the  defendant  sought 
to  have  abated,  was  not  taken  within  the 
two  months  limited  by  the  statute.  As  the 
finding  states  that  the  only  evidence  offered 
npon  the  trial  of  the  Issue  was  the  writ  and 
complaint,  we  may,  as  counsel  have  done  in 
their  argument  before  us,  treat  the  Judgment 
of  the  trial  court  as  a  ruling  that  such  writ 
and  complaint  are  not  an  application  in  the 
nature  of  an  appeal,  within  the  meaning  ot 
the  language  of  section  3B60.  If  that  ques- 
tion is  one  which  can  be  raised  by  a  plea  In 
abatement  it  would  have  been  more  properly 
presented  In  this  case  had  the  defendant  set 
forth  particularly  In  Ite  plea  wherein  the 
plaintiff,  by  adopting  this  form  of  procedure, 
did  less  or  more  than  is  required,  by  the  pro- 
visions of  section  3860,  to  enable  It  to  obtain 
the  relief  which  the  superior  court  may  grant 
under  section  3863.  Section  3860  Is  as  fol- 
lows; "Any  person  claiming  to  be  aggneved 
by  the  action  of  the  board  of  relief  In  any 
town,  may,  within  two  months  from  the  time 
of  such  action,  make  application.  In  the  na- 
ture of  an  appeal  therefrom,  to  the  superior 
court  of  the  county  In  which  such  town  is 
situate,  which  shall  be  accompanied  a 
citation  to  said  town  to  appear  before  said 
court,  which  shall  be  signed  by  the  same 
authority,  returnable  at  the  same  time  and 
served  and  retorned  in  the  same  manner  as 
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]a  required  In  case  of  a  mmmoiui  In  a  dTll 
action." 

The  claim  of  the  defeodant  seems  to  be 
that,  an  appeal  from  a  board  of  relief  being 
purely  a  statutory  proceeding,  Its  form  Is 
regulated  by  section  8860,  and  not  by  the 
provl&lons  of  the  practice  act,  and  therefore 
that  a  proceeding  by  summons  and  complaint 
Ai  the  ordlDary  form  of  a  civil  action,  Irre- 
spective of  what  may  be  the  allegations  of  tbe 
complaint  or  the  prayer  for  relief,  is  of  so 
different  a  character  from  the  application  de* 
scribed  In  section  3860  that  It  Is  .abatable. 
From  the  fact  that  an  application  to  the  su- 
perior court  may  be  made,  under  section  3860, 
which  does  not  conform  to  all  the  require- 
ments of  the  practice  act.  It  does  not  follow 
that  such  an  application  may  not  be  made  by 
summons  and  complaint  in  the  ordinary  form 
of  civil  action  prescribed  by  the  practice  act. 
An  application  to  the  superior  court  need  not 
necessarily  be  Id  the  form  of  a  civil  action, 
but  every  civil  action  returnable  to  the  supe- 
rior court  Is  an  application  to  that  court  for 
either  legal  or  equitable  relief.  The  proceed- 
ing Instituted  by  the  plaintiff  Is  therefore  an 
application  to  the  superior  court. 

In  what  respects  does  it  fall  to  meet  the 
requirements  of  section  3860?  It  Is  accom- 
panied by  a  process  to  cause  notice  to  be 
given  to  the  defendant  to  appear  In  court, 
which  is  the  office  of  a  citation  and  of  a  sum- 
mons. That  process  Is  "signed  by  the  same 
authority,  returnable  at  the  same  time,  and 
served  and  returned  In  the  same  manner,  as 
is  required  In  case  of  a.  summons  In  a  civil 
action."  and  the  authority  signing  the  sum- 
mons or  citation  has  talien  a  proper  bond  of 
recognizance.  The  only  provision  of  the  sec- 
tion in  question  which  can  be  said  to  refer  to 
the  allegations  to  be  made  in  the  application 
Is  that  It  shall  be  In  the  nature  of  an  appeal. 
That  this  proceeding  is  In  the  nature  of  an 
appeal  from  the  action  of  the  board  of  relief 
Is  shown  by  the  language  of  the  complaint 
describing  the  action  of  the  assessors  and 
board  of  relief,  knd  alleging  that  the  plaintiCT 
is  aggrieved  by  such  action,  and  that  within 
two  months  from  the  time  of  said  action  it 
has  brought  Its  appeal  to  the  superior  court; 
and  by  the  relief  aslced  for,  which  Is  a  reduc- 
tion In  the  valuation  of  certain  property  from 
that  made  by  said  boards,  and  such  further 
relief  as  the  court  And  the  appellant  entitled 
to  receive.  These  are  allegations  clearly 
showing  that  this  Is  a  proceeding  having  for 
its  purpose  the  removal  of  a  cause  from  a 
lower  to  a  higher  tribunal  for  retrial  or  re- 
view. Whether  such  proceedings  are  In  the 
form  of  a  summons  and  complaint,  as  pro- 
vided by  the  practice  act,  or  of  an  application 
or  petition  addressed  to  the  superior  court,  as 
bills  In  equity  formerly  were,  they  are  In  the 
nature  of  appeals,  and  may  properly  be  so 
termed.  Greenwoods  to.  v.  Town  of  New 
Hartford,  66  Oonn.  461-464,  82  Aa  933. 

The  proceeding  is  a  statutory  one.  The 
right  to  mch  an  appeal  was  first  granted  by 


chapter  32  of  the  Public  Acts  of  1878.  By 
that  act  the  citation  accompanying  the  appli- 
cation waa  to  be  of  the  form  and  served  In 
the  manner  of  citations  attached  to  bills  In 
equity.  In  the  Bevislon  of  1888,  when  the 
bill  In  equity  had  become  merged  In  the  com- 
plaint of  the  practice  act,  the  citation  was 
made  to  conform  to  the  summons  In  a  civil 
action,  but  the  form  of  the  proceeding  was 
not  otherwise  changed.  It  was  described  as 
an  application  in  the  nature  of  an  appeal,  and 
not  as  a  complaint,  or  an  application  In  the 
form  or  nature  of  a  complaint,  in  a  civil  ac- 
tion. It  Is  still  so  described  In  chapter  156 
of  the  Public  Acts  of  1896.  Other  statutes 
authorize  appeals  of  a  similar  character  by 
application  or  petition  to  the  superior  court, 
such  as  appeals  by  street  railways  from  the 
orders  of  municipal  authorities,  appeals  from 
railroad  commissioners,  from  harbor  commis- 
sioners, from  assessments  of  damages  and 
beneQts  by  the  layout  of  highways  or  con- 
struction of  public  works.  These  statutes  were 
either  origloally  passed,  or  have  been  re-en- 
acted since  the  adoption  of  the  practice  act  In 
1879,  and  yet  they  contain  no  language  Indi- 
cating that  such  appeals  must  be  in  the  form 
of  a  complaint,  or  must  conform  to  the  re- 
quirements of  the  practice  act  or  the  rules 
under  it.  In  the  absence  of  any  special  provi- 
sion as  to  the  form  of  such  appeals,  other  than 
that  contained  in  section  3860,  we  think  It  was 
meant  that  the  aggrieved  party  might  pro- 
ceed by  an  application  or  petition,  stating  the 
facts  and  praying  for  appropriate  relief,  ad- 
dressed to  the  superior  court,  after  the  man- 
ner of  a  petition  In  equity  under  the  old  prac- 
tice, and  accompanied  by  a  citation  In  the 
ordinary  form.  When  a  proceeding  by  sum- 
mons and  complaint  in  the  form  of  a  civil 
action  meets  the  requirements  of  the  statute 
granting  the  right  of  appeal,  that  form  of 
procedure  may  be  adopted.  Of  the  four  ap- 
peals from  boards  of  relief  which  have  come 
before  us  at  the  present  term,  two  are  in  the 
form  of  the  ordinary  complaint  In  dvll  ac- 
tions, and  two  are  addressed  to  the  superior 
court,  as  were  formerly  bills  In  equity.  Such 
a  difference  in  the  form  In  which  the  applica- 
tion is  addressed  to  the  superior  court  would 
be,  at  the  most,  but  a  circumstantial  defect 
which,  under  section  1000  of  the  General 
Statutes,  would  not  render  the  process  abat- 
able. The  judgment  of  the  superior  court 
that  the  complaint  abate  and  be  dismissed 
was  erroneous.  Error,  and  judgment  reren- 
ed.  The  atbet  Judges  concurred. 


(72  Conn.  S6G) 
WALES  et  at.  v.  GRAVES. 

(Supreme  Court  of  Brroro  of  CoDoecticat.  Oct 
27.  1899.) 

APPBAL— FINDING  Off  FACT— MOTION  TO  COB- 
BBXnV-SUBSORIPTION  00NTRA0V-4S- 
SIONHBNTB  OF  BRROR. 

1.  Findings  of  feet  cannot  be  corrected  <m 
appeal,  where  appellant  failed  to  file  a  writteo 
motion  requesting  the  particnlar  corrections  ds- 
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riied  io  the  trial  eoart,  and  atatiiif  hit  reasons 
and  grounds  for  the  same,  as  reQalred  hy  Fob. 
Acts  1897,  c.  194,  H  8-10. 

2.  Under  Pub.  Acta  1897,  SI  8-10,  regoirbw 
appellaot  to  file  a  written  motion  in  the  trial 
court  requesting  additiooAl  findings  of  fact  and 
the  reasons  th«efor,  objecting  to  facta  found,  a 
motion  reqnesting  the  trial  court  to  add  certain 
facts  to  a  particular  finding,  without  stating  taj 
reason  therefor,  Is  insufficient. 

3.  In  an  action  for  breach  of  a  snbacriptiMi 
contract  for  an  historical  work,  the  exceptions 
to  fiodings  of  fact  relating  to  its  contents',  show- 
ing nonconformity  to  the  prospectus,  cannot  be 
considered  on  appeal,  where  the  only  erideoce  In 
the  record  is  a  copy  of  the  publication. 

4.  Where,  in  an  action  for  breach  of  a  sub- 
scription contract  for  an  historical  worlc,  such 
work  contains  objectionable  nonUstoricai  mat- 
ter, not  responsire  to  tbe  prospectus  on  which 
the  contract  is  baaed.  It  is  not  error  for  the  court 
to  refuse  to  find  that,  if  such  matter  had  not 
been  included,  the  remainder  of  its  contents 
would  bare  compiled  with  the  contract. 

5.  An  assignment  that  tbe  court  erred  in  ren- 
dering judgment  in  favor  of  dtfendant  on  the 
evidence  is  insulBdent  to  nlse  any  guestiiNi  toe 
review. 

AK>eal  from  conrt  of  common  pleas,  Hart- 
ford comity;  Bpaphrodltos  Peck,  Judge. 

Action  by  linns  B.  Wales  and  others 
against  Charles  B.  GniTes.  From  an  order 
of  tbe  conrt  of  commm  pleas  rererslng  a  ]ub; 
tice's  Judgment,  plaintiffs  appeal.  Affirmed. 

The  third  paragraph  of  tbe  second  defense 
of  the  answer  was  as  follows:  "Said  work 
and  bocks  so  tendered  to  the  defendant,  as 
aforesaid,  were  not  a  history  covering  the 
departments  named  In  said  ezblbit,  written 
by  some  of  tbe  most  prominent  public  men 
and  writers  of  established  reputation  for 
learning  In  said  departments,  but  were  very 
largely  composed  of  cheap,  commonplace 
sketches  of  Individuals  of  little  or  no  promi- 
nence, written  by  themselves  or  persons  of 
little  or  no  ability  or  notoriety,  and  was  very 
largely  composed  of  portraits  of  Individuals 
of  no  historical  Importance  or  value,  who 
paid  for  tbe  insertion  of  said  portraits  large 
sums,  for  the  purpose  of  advertisement;  and 
was  also  further  composed  of  cbeap,  com- 
monplace advertisements  of  certain  business 
concerns,  written  by  people  of  little  or  no 
ability  or  prominence."  The  Issue  raised  by 
the  platntlCTs'  reply  denying  these  allegations 
was  found  by  the  court  In  favor  of  the  de- 
fendant. Tbe  court  also  found  tbe  following 
facts: 

"(1)  Tbe  plaintiffs  D.  H.  Hurd  &  Go,  are, 
a  partnership  located  In  the  city  of  Bolton, 
and  are  publishers  of  books: 

"(2)  On  or  about  September  27,  1895,  tbe 
defendant  signed  a. subscription  contract  with 
said  Hurd  &  Co.,  In  the  words  following: 
•We,  the  undersigned,  do  each  hereby  agree 
to  take  of  D.  H.  Hurd  ft  Co.  one  copy  of  their 
work  entitled  "Tbe  New  England  States: 
Tbeir  Constitutional,  Educational,  Commer- 
cial, Professional,  and  Industrial  History," 
lllnstrated,  to  be  published  In  three  or  more 
Tolnmes,  for  whlcb  we  agree  to  pay  them  or 
their  order  tbe  sum  of  thirty  dollars  for  the 
complete  work,  tm  delivery  of  same  at  onr 
44A-<1 


residence  or  place  of  business,  the  work  ta 
be  delivered  aa  soon  as  comi^eted. 

Name.  Oatool  Ordtr.       P.O.  AddMSS. 

0.  B.GrsT«s.  U.D.     8apt.f7,  IBBB.  HtwLoadOB.Oonn.' 

"(8)  At  the  time  of  taking  said  subscrip- 
tion, said  Hurd  &  Co.,  by  their  agent  fully 
authorized  thereto,  made  certain  representa- 
tions to  the  defendant  as  to  the  character  of 
the  work  to  be  published,  and  also  showed 
him  a  printed  prospectus,  describing  tbe  pro- 
posed work,  and  giving  a  list  of  tbe  titles  and 
authors  of  certain  articles  already  engaged. 
These  titles  were  of  articles  which  would  be 
valuable  and  Important,  if  properly  treated, 
and  the  authors  were  for  tbe  most  part  men 
of  eminence  and  authority  In  the  fields  as- 
signed to  them. 

"(4)  The  representations  made  orally  and 
In  said  prospectus  were.  In  brief,  that  tbe 
work  would  be  a  flrat-class  history  of  the 
New  England  states  In  tbe  respects  mention- 
ed In  tbe  title,  written  by  men  of  eminence 
and  learning  in  the  several  departments  to 
which  tbe  articles  written  by  them  sbonld 
relate,  and  that  the  articles  and  authors  men- 
tioned in  the  prospectus  were  a  fair  sample 
of  the  articles  to  be  contained  In  the  publish- 
ed work,  and  of  tbe  authors  who  would  write 
them. 

"(6)  It  was  admitted  by  both  parties  that 
these  oral  and  printed  representations  were 
the  basis  of  the  contract  between  the  par- 
tlea 

"(6)  In  June,  - 1897,  within  a  reasonable 
time  after  Its  completion,  Hurd  ft  Co.  deliv- 
ered to  the  defendant,  at  his  residence,  a 
book  in  four  volumes,  bearing  the  title  given 
In  the  subscription  contract,  as  a  fulfillment 
of  tbe  contract  on  their  part. 

"(7)  The  defendant,  after  examination  of 
the  volumes  delivered,  refused  to  accept 
them,  and  returned  them  to  the  plaintiffs 
Hurd  ft  Co.  He  never  paid  the  contract 
price,  nor  any  part  thereof. 

"(8)  The  articles  announced  In  the  prospec- 
tus are  all  included  In  the  pobllshed  work, 
with  some  nnlmportant  modifications  of  ti- 
tle and  changes  of  authorship,  and  there  are 
a  few  other  articles  of  the  same  general  char- 
acter. These  artides  are  suitable  to  be  In- 
cluded In  such  an  historical  work  as  that 
contracted  for.  To  these  are  added  two  oth- 
er classes  of  articles:  First,  biographies  of 
Individuals,"  with  portraits;  and,  second,  de- 
tailed list  of  existing  business  houses  In  dif- 
ferent sections,  with  descriptive  accounts, 
generally  of  a  eulogistic  character.  In  some 
cases  so  much  so  that  they  resemble  adver- 
tisements rather  than  historical  description. 
There  are  also  over  300  portraits  on  heavy 
plate  paper.  The  work  contains  about  1,660 
pages  of  properly  historical  characters,  about 
960  pages  of  texts  of  the  two  classes  above 
mentioned,  and  the  bulk  of  tbe  latter,  wltb 
the  portraits^  Is  about  equal  to  that  of  tbe 
former. 

The  subjects  of  the  biographical  ar- 
ticles and  portraits  were  not  selected  for 
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their  historical  importance,  bat  because  of 
the  payment  by  them  of  various  sums,  ran- 
ging from  $225  to  $900,  for  their  Inclusion, 
and,  with  a  few  exceptions,  they  were  not 
men  whose  lives  and  portraits  should  have 
been  Included  in  a  first-class  historical  work. 

"(10)  The  business  houses  selected  for  de- 
scription were  not  so  chosen  as  to  make  this 
class  of  articles  a  fairly  proportioned  descrip- 
tion of  either  the  historical  development  of, 
or  the  present  status  of,  the  business  of  New 
England.  By  what  method  or  for  what  rea- 
sons the  selection  was  made  did  not  appear 
in  evidence. 

"(11)  The  published  work  contained  no  il- 
lustrations, except  the  portraits  already  men- 
tioned. 

"(12)  The  published  work,  as  a  whole,  was 
not  a  flrst-class  history  of  the  New  England 
states  in  the  respects  mentioned  In  the  title, 
nor  were  the  articles  announced  In  the  pro- 
spectus a  fair  sample  of  the  published  work  as 
a  whole;  but  the  Inclusion  of  the  nonhlstorical 
matter  above  described  rendered  the  work, 
as  a  whole,  nnsatlsfactorr  and  nndesirable 
as  an  historical  work." 

The  printed  prospectus  was  made  a  iHtrt 
of  the  finding. 

Upon  the  above  facts,  the  court  rendered 
judgment  for  the  defendant. 

There  are  assigned,  as  reasons  of  appeal— 
First,  the  exceptions  of  the  plalntlfts  to  para- 
graph 8  (except  the  first  two  sentences  there- 
of), and  paragraphs  9,  10,  and  12,  of  the  find- 
ing of  the  court;  and,  second  and  third,  to 
the  refusal  of  the  court  to  find  certain  addi- 
tional facts,  among  which  were  these:  That 
"if  what  Is  termed  the  'nonhlstorical  matter,' 
consisting  of  biographical  articles  and  de- 
scriptive material  of  business  houses,  had  not 
been  contained  In  the  work,  the  remainder 
of  the  contents  of  the  work,  consisting  of  the 
articles  announced  In  the  prospectus,  and  a 
number  of  other  artides  of  the  same  general 
character,  would  have  met  the  requirements 
of  the  title,  and  of  the  oral  and  written  rep- 
reseatatlODS  made  In  regard  to  the  work,  and 
would  have  fulfilled  adequately*  and  satisfac- 
torily the  terms  of  the  subscriptloD  contract"; 
fourth,  that  Judgment  was  rendered  in  favor 
of  the  defendant  "upon  the  evidence  labmlt- 
ted  In  the  case." 

Franklin  H.  Knight,  for  appellanta.  Had- 

lai  A.  Hull,  for  appellee. 

HALL,  J.  (after  stating  the  facts).  This 
Is  an  action  upon  a  written  contract  by  the 
terms  of  which  the  defendant  promised  to 
pay  ?30  upon  the  delivery  to  him  of  a  cer- 
tain Illustrated  historical  work  entitled  "The 
New  England  States:  Their  Constitutional, 
Educational,  Commercial,  Professional,  and 
Industrial  History,"  to  be  published  by  the 
plaintlfTs  D.  H.  Hurd  &  Co.  In  three  or  more 
volumes,  and  to  be  of  the  character  repre- 
sented by  the  plaintiffs'  agent  and  by  a  print- 
ed prospectus.  Four  reasons  of  appeal  are 
assigned.  The  first  three  are  for  the  pur* 


pose  of  procuring  a  correction  of  the  finding, 
that  It  may  present  the  questlone  of  law  de- 
cided by  the  trial  court. 

Certain  Issues  of  fact  were  raised  by  the 
pleadings  and  decided  in  the  conrt  of  com- 
mon pleas.  The  record  does  not  disclose  that 
during  the  trial  of  the  case  any  quesQon  of 
law  was  decided  by  that  court,  or  that  any 
claim  of  law  was  made  .by  counsel.  Appar- 
ently the  only  ruling  upon  a  l^al  question 
was  In  rendering  Judgment  for  the  defend- 
ant upon  the  facts  found. 

To  entitle  the  plaintiffs  to  a  correction  o' 
the  finding  by  this  appeal.  It  mt»t  not  only 
be  made  to  appear  by  the  evidence  certified 
either  that  some  fact  material  to  that  ruling, 
and  proved  upon  the  trial,  has  been  omitted 
from  the  finding,  or  that  some  material  fact 
contained  In  the  finding  was  not  proved,  but 
also  that,  after  the  trial  Judge  had  filed  his 
finding,  and  within  the  time  fixed  by  statute, 
the  plaintiffs  filed  a  written  motion  request- 
ing these  particular  corrections  to  be  made, 
and  stating  their  "reasons  and  grounds  for 
the  same."  Only  those  exceptions  to  the 
finding  of  any  fact,  or  refusal  to  find  any 
fact,  which  are  a  part  of  such  motion  to  cor- 
'rect,  can  properly  be  assigned  as  reasons  ot 
appeal  to  this  court  Pub.  Acta  1897,  c.  194, 
il  8-10.  The  only  motion  to  correct  the  find- 
ing contained  In  the  record  Is  that  requesting 
the  trial  Judge  to  add  to  the  finding  the  para- 
graph described  in  the  third  reason  of  appeal. 
The  plaintiffs  have  therefore  failed  to  make 
the  necessary  motion  to  correct,  to  enable 
them  to  sustain  the  first  and  second  reasons 
of  appeal.  But,  aside  from  that  failure,  the 
only  evidence  certified  to  us  to  support  these 
two,  as  well  as  the  third,  reasons  of  appeal, 
is  a  copy  of  the  publication  in  question,  and 
this  we  think  la  not  sufficient  to  sustain  them. 

The  third  reason  of  appeal  Is  based  upon 
the  refusal  of  the  court  to  add  to  the  finding 
the  statement  that.  If  the  nonhlstorical  mat- 
ter bad  not  been  contained  in  the  work,  the 
remainder  of  Its  contents  would  have  met 
the  requirements  of  the  title,  and  of  the  oral 
and  written  representations,  "and  would  have 
fulfilled  adequately  and  satisfactorily  the 
terms  of  the  subscription  contract"  There 
was  no  claim  that  the  work  tendered  to  the 
defendant  and  which  he  refused  to  receive, 
did  not  contain  the  objectionable  blograph- 
'  leal  articles,  and  those  descriptive  of  busi- 
ness houses,  referred  to  In  the  plaintiffs'  mo- 
tion as  nonhlstorical  matter.  It  was  there- 
fore Immaterial  to  the  Issue  raised  by  the 
pleadings  whether.  If  it  had  not  contained 
such  matter,  it  would  have  answered  the 
terms  of  the  contract  The  question  was 
whether  the  work  tendered  the  defendant 
the  contents  of  which  are  described  In  para- 
graph 8  of  the  finding,  was  the  work  prom- 
ised by  the  contract  of  subscription.  Prob- 
ably the  plaintiffs  meant  by  t^elr  motion  to 
ask  the  Judge  to  add  to  the  finding,  either 
as  a  statement  of  fact  or  as  a  ruling  of  law, 
that.  Independently  of  the  so-called  nonhls- 
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torlcal  matter,  the  books  amtalDed  all  that 
the  plaintiffs  had  promlbed,  and  that»  1^  haV' 
inff  farnlBhed  that  and  aometblng  more,  they 
had  not  failed  to  fulflll  the  snbserlp^n  con- 
tract. The  trial  court  found  that  the  artldea 
announced  In  the  prospectns  were  all  Includ- 
ed In  the  published  work,  and  that  they  were 
suitable  to  be  tntdoded  In  such  an  historical 
work  as  that  contracted  for,  bat  refused  to 
bold  or  find  that  the  historical  artldM  of 
the  class  first  described  In  paragraph  8  of 
the  finding,  uid  which  occupy  only  about 
one-balf  the  fonr  Tolumes,  constituted  of 
themselTes  such  a  history  of  the  New  Eng- 
land states  as  was  called  for  1^^  the  contract 
Assuming  that  this  was  a  refusal  to  find  a 
fact  claimed  to  have  been  proved,  rather 
than  a  refusal  to  rtde  as  requested  upon  a 
matter  of  law,  we  discover  In  the  evidence 
bef{H«  us  no  ground  for  boldlng  that  the  trial 
court  erred  In  deciding  that  both  the  pub* 
Ushers  and  the  subscribers  juroperly  Inter- 
preted the  contract  as  requiring  the  publica- 
tion of  something  more  tiian  what  Is  contain- 
ed In  these  volumes,  exclusive  ot  the  said 
nonhlstorical  matter,  referred  to  In  para- 
graph 8  of  the  finding  as  the  two  other  add- 
ed classes  of  articles. 

The  fourth  reason  of  appeal,  that  the  court 
prred  In  rendering  Jndgment  In  favor  of  the 
defendant  upon  the  evidence  submitted  In  the 
case.  Is  Insufficient  as  an  assignment  of  error, 
and  raises  no  question  for  onr  consideration. 
Anderson  v.  Town  of  New  Canaan,  70  Oonn. 
W,  38  Atl.  944.  There  Is  no  error.  The  oth- 
er Judges  concurred. 


(6S  N.  H.  Si7) 

In  re  MILFOBD  ft  H.  B.  R. 
(Supreme  Conrt  of  New  Hampshire.  EDUs- 
boro.   Jal7  26,  189S.) 

RAIUtOADS— CHARTER— REFUSAL    BY  LB0I8- 
UTURB  —  RIGHT    TO  PBTITTON 
aUPREHB  COURT. 

The  refusal  of  the  legrlslatare  to  snuit  a 
charter  for  a  railroad,  on  the  ground  that  the 
public  good  did  not  require  the  proposed  rail- 
road, does  not  bar  the  applicenta  from  petitioo- 
ing  for  a  determination  of  that  question  under 
Pub.  St  c  lS6y  providing  that  tne  provisiooal 
corporation  may  file  in  the  ofllce  of  the  clerk  of 
the  supreme  court  a  petition  for  a  dedsEon  of 
the  question  whether  the  public  good  requires 
the  proposed  railroad. 

Motion  1^  the  Bostmi  ft  Maine  and  the 
Concord  ft  Montival  Baflroads  for  the  dis- 
missal of  the  petition  of  the  MllfoA  &  Man- 
chester BaUroad,  a  provlslmal  corporation, 
filed  under  Pub.  St  c.  156,  for  the  determina- 
tion of  the  question  whether  the  public  good 
requires  the  building  of  the  proposed  railroad. 
Motion  denied. 

It  was  alleged  In  support  of  the  motion 
that  the  plalntUFs  made  application  to  the  leg- 
islature at  the  session  of  1805  for  a  charter 
for  a  railroad  upon  the  route  prayed  for  In 
this  petition,  and  tiiat  such  application  was 
danled. 


David  A.  Taggart  and  Isaac  W.  Smith,  for 
plalntUTa  Charles  H.  Bums  and  Oliver  E. 
Branch,  for  Boston  ft  M.  B.  B  Frank  S. 
Streeter  and  JiAn  M.  Mltdien,  for  Otmcord  ^ 
M.  B  B. 

PABS0N8,  J.  If  It  were  conceded  that  the 
rtfusal  of  the  legislature  to  grant  the  plain- 
tiffs a  charter  for  a  railroad  upon  the  route 
described  In  this  petition  was  upon  the  ground 
that  In  the  opinion  qf  Qie  legislature  the  public 
good  did  not  require  the  bnlldhig  of  the  pro- 
posed railroad,  the  opinion  of  the  le^lature 
upon  that  question  would  not  be  a  judgment 
which  would  prevait  the  plaintiffs  from 
agahi  trying  the  same  question  before  any 
competent  tribunal.  Prior  to  1883  (Laws 
1SS3.  c.  100;  Fub.  St  c.  156)  the  leglsUitnre 
was  the  only  tribunal  with  pow«  to  pass 
upon  that  question.  The  refusal  of  one  leg- 
islature to  grant  a  charter  or  other  desired 
legislation  does  not  deiffive  the  applicants  of 
the  right  to  renew  their  petition  to  ea<^  suc- 
ceeding legislature.  The  general  lawmaking 
power  "la  continuously  vested  In  auccessiTe 
agents,  who  have  no  more  authmlty  to  extin- 
guish it  permanently  or  temporarily  than  to 
diminish  m  etdarge  It"  Opinion  of  the  Court, 
G8  N.  H.  625.  Hence  the  general  provisions 
for  railroad  incorporation,  dependent  upon  the 
determination  by  judicial  procedure,  involving 
notice  and  trlai,  of  the  question  of  public 
good,  were  not  intended  to  abridge  the  gen- 
eral legislative  locorporaUng  power.  Express 
provisions,  If  contained  in  the  act  prohibit- 
ing future  special  Incorporations  general^, 
or  -the  ifieclal  incorporation  of  aoch  railroads 
as  had  failed  upon  application  under  the  gen- 
eral law.  would  have  been,  of  neceeaity,  void. 
In  the  enactment  of  the  genonl  incorporation 
law,  it  might  have  been  provided  that  no 
railroad  whose  btoorporatitm  had  been  refused 
by  the  legislature  should  be  authorised  by 
proceedings  under  the  general  law.  The  ab- 
sence of  such  provision,  and  the  want  of  au- 
thority to  make  the  j^neral  method  exduslve. 
establish  that  failure  to  obtain  a  charter  in 
one  method  Is  not  a  legal  answer  to  an  ap- 
plication under  the  other.  The  failure  of  the 
applicants  In  1896  to  obtain  a  charter  would 
not  present  a  legal  bar  to  their  incorporation 
at  a  Mibseqaent  session.  The  general  act  con- 
tains nothing  upon  which  such  failure  can  be 
held  to  conclude  the  plaintiffs  from  proceed- 
ing for  incorporation  thereunder,  Instead  oi 
by  application  to  another  legislature  for  a 
special  grant  of  incorporatiim.  The  only  lim- 
itation in  the  act  relates  to  routes  for  which 
charters  had  been  granted,  not  to  those  tar 
which  cliarters  had  been  refused.  Pub.  St  c. 
156,  {38;  Laws  1883.  c.  100,  |  8.  The  fur- 
tiier  ground  suggested  in  argument  that  the 
present  plaintiffs  are  eBtom>ed  from  the  prose- 
cution of  this  petition,  presents  questions  of 
fact  bearing  upon  the  petition,  determinate 
by  the  statute  tribunal  (Pub.  8t  c  1D6,  |  10), 
the  legal  effect  ot  which  It  Is  not  piofltaMs 


Digitized  by 


Google 


4«  ATLAKTIG  RBPOBTEB. 


to  consider  nntO  tbe  facts  are  found.  Motion 
denied. 

CLARK.  GHASB^  and  WATiTiAOH^  JJ.,  dU 
not  Bit  The  others  otmcnrred. 


(68  N.  H.  ats) 

DUNN  T.MBBBIMAGK  COUNTY  ODD  FBL- 

LOWS*  MUT.  BELIEF  ASS'N. 

^opvune  Court  of  New  Pampehire.  Ooos. 

July  26.  U8S.) 

miTDAI.  BBNBriT  ASSOCIATION— XJABIUTT— 
SirSPEMSION— BSTOPPBL  BT  BM- 
CBIPT  OP  DUB3. 

The  b7-law8  of  a  mutnal  benefit  Insurance 
aiHciatioD,  entirely  distinct  from  the  boaiQess 
of  the  lodges,  provided  that  a  member  moat  re- 
main in  good  staDding  in  his  lodge,  and  that, 
if  he  was  auapended  from  his  lodge,  his  mem- 
berabip  would  cease,  and  the  aasociation  would 
not  be  bound  to  his  widow  for  any  pecuniary 
benefit.  Plaintiff's  husband,  whose  certificate 
of  membership  provided  that  be  was  entitled  to 
the  benefits  of  the  association  so  long  as  be 
complied  with  the  by-iaws,  was  Buspended  from 
his  lodge,  but  paid  alt  assessments  until  bis 
death,  which  the  association  receired  in  igno- 
rance of  his  inspension.  It  did  not  appear  that 
It  was  the  duty  of  the  association  to  lieep  in- 
formed of  the  suspension  of  members,  or  that 
their  ignorance  in  this  esse  was  due  to  their 
fault.  Held,  that  the  association's  liability  was 
terminated  when  plaintifTs  husband  was  sus- 
peoded,  and  that  their  receipt  of  the  assessmenta 
did  not  estop  than  from  insisting  on  the  terms 
of  the  contract. 

Assumpsit  by  ECattle  Dunn  against  the  Mer- 
rimack County  Odd  Fellows*  Mutual  Belief 
ABBoclatlon.  Facts  found  by  a  referee.  Judg- 
ment for  defendants. 

The  plaintiff  Is  the  widow  of  John  Dunn, 
who  was  admitted  to  membership  In  the  de- 
fendant assodation  December  28,  1882.  In 
his  application  for  admission  he  agreed  "to 
abide  by  the  lavs,  rules,  and  regulations  of 
the  association  now  in  force  or  that  may  be 
hereafter  mode."  The  certificate  of  member- 
ship provided  that  be  "Is  a  member"  of  the 
association,  and  be  "Is  entitled  to  all  the  priv- 
ileges and  benefits  thereof  so  long  as  he  com- 
bes with  tbe  by-laws  as  now  made,  and 
such  as  may  hereafter  be  made,  and  no  lon- 
ger." Tbe  by-laws  provided  that,  "to  retain 
membership  In  this  association,  the  member 
must  retain  membership  In  good -standing  in 
his  lodge,"  and  that,  "should  a  member  be 
suspended  or  expelled  from  bis  lodge,  his 
membership  Immediately  ceases  In  tbis  asso- 
fdatlon;  not  Is  tbe  assodatltm  bound  to  his 
widow  *  *  *  for  any  pecuniary  benefit." 
At  tbe  time  of  his  admission,  Dunn  was  a, 
member  of  a  lodge  in  Gorbam.  February  16, 
1884,  he  was  suspended  from  membership  in 
that  lodge.  He  then  resided  la  Connecticut 
After  bis  snspensiim  he  paid  to  the  associa- 
tion all  the  assessments  that  were  made  until 
hl8  death,  November  20.  1886.  l^ese  assess- 
ments amounted  to  $28,  which  tbe  association 
received  In  Ignorance  of  the  fact  that  Dunn 
bad  been  suspended  from  his  lodge.  Upon 
learning  that  fact,  they  sent  to  the  plaintiff  a 
draft  lor  (28,  wbieh  was  returned.  The  in- 


surance featare  of  the  association  Is  entlrdy 
distinct  from  the  busbiess  of  the  lodges.  The 
Instuance  was  made  p^ble  to  the  pi^iwHir, 
who  Is  entiUed  to  recover  $1,000  and  interest 

If  the  action  can  be  maintained. 

Daley  &  Goss  and  Ladd  A  Fletcher,  for 
plalntlfl.  William  L.  Foster,  for  defendants. 

PER  ODBIAM.  By  the  terms  of  the  con- 
tract, tbe  liability  assumed  by  tbe  association 
was  termitiated  when  Dunn  was  suspended 
from  bis  lodge.  It  does  not  appear  that  It 
was  tbe  duty  of  tbe  association  to  keep  in- 
formed of  tbe  suspension  of  members  from 
their  respective  lodges,  or  that  their  ignorance 
of  Dunn's  suspension  was  due  to  any  fault  on 
their  part  Hence  their  receipt  of  the  assess- 
ments from  bim,  who  had  full  knowledge  of 
the  fact  of  his  suspension,  does  not  estop  them 
to  Insist  upon  tbe  terms  of  tbe  contract 
Tbere  is  no  ground  on  which  tbe  action  can  be 
maintained.  When  the  association  deposits 
$28  with  tbe  clerk  of  court  for  Dunn's  admin- 
istrator, there  will  be  Judgment  for  the  de- 
fraidants.   All  concurred. 


(68  N.  B.  M) 
FABEEB  V.  ESTABBOOKB. 

(Supreme  Oonrt  of  New  Hampshire^  HUls- 
boro.  Joly  20,  1885.) 

RBAIr-BSTATB  BROKSR8— WHBN  BNTTTLaD  TO 
COMMISSION— PBRTORMANOB  OF  COHTBAOT-- 
PURCHASERr-PREaVHPTION  OV  SOL.VBHOT. 

1.  Defendant  agreed  to  pay  plaintiff  a  certain 
commission  if  he  sold  bis  farm.  Plaintiff  procoT' 
ed  a  purchaser,  with  whom  defendant  contract- 
ed to  sell  tbe  farm  for  a  adpnlated  price.  Tbe 
agreement  also  provided  that  on  failure  of  either 
party  to  perform,  such  party  should  pay  to  the 
other  certain  liquidated  damages.  The  pur- 
chaser declined  to  take  the  property,  and  paid 
defendant  the  stipulated  damages.  Held,  that 
plniDtiff  was  entitled  to  his  commlsrion. 

2.  To  entitle  a  real-estate  broker  to  a  commis- 
sion, he  must  show  that  be  produced  a  purchas- 
er who  was  both  able  and  willing  to  purchase 
the  ^perty  on  tbe  terms  proposed. 

S.  Wbere  the  vendor  accepts  the  pnrcluuer 
produced  by  tbe  broker,  and  enters  into  a  con- 
tract with  him,  tbe  solvency  of  the  purchaser 
will  be  presumed,  in  the  absence  of  proof. 

Assumpsit  by  Joseph  B.  Parker  against 
Henry  J.  Estabrooke  for  servicesi  Facts 
found  by  a  referee.  Judgment  for  jrialntiff 
on  the  referee's  report 

In  1891  the  defeodant  placed  tiie  sale  of 
bis  farm  jrlth  the  plaintiff,  agreeing  to  pay 
him  $100  commission  if  be  sold  ft  In  Au- 
gust ISOl,  the  idaintiff  produced  a  customer, 
one  Marston.  with  whom  an  agreement  In 
writing  was  made,  by  which  the  defendant 
agreed  to  sell  tbe  farm  to  Marston.  and  am- 
vey  it  by  a  good  and  sufficient  deed,  on  or 
before  October  10,  1891,  tvt  $2,260^  and 
Marston  agreed  to  purchase  It  cm  tbose  terms. 
The  agreement  also  contained  this  provlsltn: 
"It  Is  hereby  agreed,  In  case  of  a  faOnre  on 
the  part  of  either  of  the  parties  to  this  agree* 
ment  to  perform  any  stipulation  or  agree- 
ments by  him  tp  be  performed,  that  the  party 
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Id  fault  Bball  pay  to  the  other  party  tbe  sum 
of  ¥200  as  liquidated  damages."  Marston  de- 
dined  to  take  the  property,  and  paid  the  de- 
fendant the  1200  damages,  whereupon  the 
agreement  was  canceled.  Tbe  plaintiff  de- 
manded the  $100  commission  of  the  defoid- 
ant,  which  he  refused  to  pay,  claiming  the 
farm  was  not  sold  by  the  plaintiff.  Upon 
these  facts  the  referee  found  for  the  plaintiff. 
Both  parties  more  for  judgment  upon  the  re- 
port 

Joseph  B.  Parker,  pro  te.  Charles  W. 
Boitt,  for  defendant. 

PABSONS,  J.  "The  general  rule  of  law 
u  to  commissions  undoubtedly  Is  that  the 
whole  service  or  duty  must  be  performed, 
before  the  right  to  any  commissions  attaches, 
either  ordinary  or  extraordinary;  for  an 
agent  must  complete  the  thing  required  of 
him,  before  he  Is  entitled  to  diarge  for  It" 
Story,  Ag.  S  S29.  The  question  in  this  case, 
therefore.  Is  whether  the  agreement  entered 
Into  between  Marston  and  the  defendant  con- 
stituted a  sale,  within  the  meaning  of  the 
contract  between  the  plaintiff  and  the  defend- 
ant; In  other  words,  bad  tbe  plaintiff  per- 
formed the  contract?  The  general  rule,  upon 
the  authorities,  is  ^at,  to  entitle  a  real-estate 
bn^er  to  recover  his  commissions,  he  must 
show  that  he  produced  one  who  was  both 
able  and  willing  to  purchase  the  property  up- 
on the  terms  proposed.  Chapln  t.  Bridges^ 
116  Masa  106;  Desmond  r.  Stebbins,  140 
Mass.  339,  5  B.  150;  Hayden  t.  GriUo.  26 
Mo.  App.  289,  293;  Ck)leman's  Sx'r  r.  Meade, 
13  Bush,  358.  363;  Kock  t.  Emmerling,  22 
How.  69;  Phelan  t.  Gardner,  43  Cal.  306, 
811;  Nesbitt  t.  Helser,  49  Mo.  883.  385;  Gil- 
let  T.  Comm.  7  Kan.  156;  Hamlin  t.  Bchnltev 
SI  Minn.  486,  18  N.  W.  415. 

In  all  the  cases,  under  varying  forms  of 
esi;)re8sIon,  the  fundameutal  doctrine  Is  that 
tbe  duty  assumed  by  tbe  broker  is  to  bring 
the  minds  of  tbe  buyer  and  seller  to  an  agree- 
ment for  a  sale,  and  the  price  and  terms 
upon  which  It  Is  to  be  made,  and  that  until 
that  is  done  his  right  to  commissions  does 
not  accrue.  Sibbald  t.  Iron  Co..  83  N.  Y. 
378.  "A  broker  Is  not  entitled  to  commis- 
sions when  the  customer,  through  no  fault  of 
the  seller,  refuses  to  complete  tbe  contract; 
but  It  Is  different  when  the  customer  has 
entered  Into  a  contract  binding  upon  both  par- 
ties, or  Into  an  agreement  to  pay  a  stipu- 
lated sum  as  damages  in  case  of  refusal  to 
complete  the  contract."  Leete  y.  Norton,  43 
Goon.  219;  Coleman's  Ex'r  t.  Meade.  13 
Bush,  858;  yea:sie  r.  Parker.  72  Me.  443; 
Pearson  t.  Mason,  120  Mass.  S8;  BIce  r. 
Mayo,  107  Mass.  SCO;  Ward  t.  Cobb,  148 
Mass.  518,  20  N.  B.  174.  There  Is  no  sug- 
gestion In  tbe  present  case  that  tbe  [mrchaser, 
Marston,  was  not  pecuniarily  responsible  and 
able  to  answer  according  to  bis  ctrntract. 
When  tbe  TeDdor  sccepts  the  purchaser  and 
enters  Into  a  contract  with  him,  tbe  soiyency 


of  tbe  purchaser  Is  to  be  presumed.  In  the 
absence  of  proof.  Grosse  t.  Cooley,  43  Minn. 
188,  46  N.  W.  16;  Hart  v.  Hoffman.  44  How. 
Prac.  168;  Cook  t.  Kroemeke,  4  Daly,  268; 
Coleman's  Bz'r  t.  Meade,  supra. 

Nor  does  It  appear  upon  what  terms  the 
sale  of  the  farm  was  intrusted  to  the  broker. 
It  must  be  assumed  that  the  terms  set  forth 
In  the  written  agreement  with  Marston  were 
In  accord  with  the  previous  instructions  to 
tbe  broker,  or  were  satisfactory  to  the  de- 
fendant If  not  the  first  case  the  defend- 
ant would  have  been  under  no  obligation  to 
make  the  agreement  and  in  tbe  second  case 
would  not  have  done  so.  The  written  agree- 
ment, though  Insufficient  to  pass  the  legal 
title,  was  a  sale  in  effect  and  by  its  terms. 
The  equitable  title  passed  to  tbe  purchaser, 
and  be  could  have  compelled  spedflc  perform- 
ance of  the  contract.  Similarly,  the  defend- 
ant could  have  compelled  the  performance  of 
the  contract  by  Marston.  The  fact  that  the 
agreement  contained  a  stipulation  as  to  dam- 
ages In  case  of  a  breach  by  either  did  not  de- 
prive either  of  his  right  to  a  performance  as 
agreed.  Ewins  v.  Gordon,  49  N.  H.  444. 
But  even  If  the  contract  only  bound  Marston 
to  take  the  farm,  or  pay  $200  for  breach  of 
bis  agreement.  It  was  a  contract  of  sale,  ac- 
ceptable to  the  defendant;  and,  having 
agreed  upon  the  sum  at  which  tbe  purchaser 
should  be  permitted  to  withdraw  therefrom, 
the  defendant  must  be  presumed  to  have  in- 
cluded in  tbe  sum  named  all  Items  of  pos- 
sible damage  to  him,  including  the  agent's 
commission  which  be  had  agreed  to  pay,  and 
he  is  estopped  to  deny  that  this  paym«it  was 
not  equivalent  to  performance.  Leete  v.  Nor- 
ton, supra.  The  case  stands  no  differently 
than  it  would  had  the  defendant  conveyed  to 
Marston  by  deed,  taking  a  mortgage  back  for 
the  whole  purchase  money,  and  subsequently 
released  the  mortgage  and  taken  the  farm 
back  upon  payment  of  $200.  The  plaintiff, 
having  [lerformed  bis  confract,  is  entitled  to 
the  agreed  commission.  Judgment  on  the  re- 
port All  concurred. 


(68  N.  H.  m) 

FIRST  PBBSBTTBRIAN  80C.  OF  ANTBIlf 
T.  BASS  et  al. 

(Snpreme  Court  of  New  Hampshire  HiUs- 
.  boro.  July  26,  1806.) 

RaUIOIODS  SOCIBTIBS— BTIDBNOa   OF  TTTLB 
TO  CHURCH  PROPBRTT— RIGHTS 
OF  PEW  HOU)KR. 

1.  The  makloff  of  repairs  to  premises  occupied 
by  a  church  sodety  does  not  constitute  an  Inter- 
ruption of  such  society's  possesnon. 

2.  Oontinnoua,  nnintermpted,  and  peacefol  - 
possession  of  church  premises  by  one  churcli 
society  for  more  than  40  years  Is  sufficient  to 
show  aach  sodety's  title  to  tbe  property,  and 
their  right  to  sell  the  same  in  aecndanoe  wtth 
their  votes. 

3.  A  pew  holder's  right  is  only  a  nght  to  oc- 
cupy hiB  pew  during  public  worship,  and  Is 
subject  to  the  right  of  tbe  ehnreh  sodety  to  have 
tbe  meetiuK  house  when  It  wlU  best  aecommo- 
date  tbe  whole. 
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Bill  by  the  First  Preabyterlan  Society  of 
Antrim  against  Eben  Baas  and  others.  Dis- 
charged. 

The  bill  alleges  that  for  more  than  50  years 
Uw  first  Preabyterlan  Society  of  Antrim  have 
owned  and  used  as  a  place  of  public  worship, 
under  the  forms  and  usages  of  the  Presbyte- 
rian dhurch,  a  meeting  house,  vestry,  and 
appurtenances,  situate  In  the  central  part  of 
Antrim;  that  at  a  meeting  bolden  August  5^ 
1898,  It  was  TOted,  by  three-fourths  of  all  the 
members  of  the  society,  to  sell  tbe  property, 
the  proceeds  to  be  appropriated  to  the  pay- 
ment of  Indebtedness  and  to  tbe  use  of  tbe 
society  at  its  new  place  of  worship;  and  that 
the  defendants  hare  taken  possession  of  the 
property  under  a  claim  of  ownership.  The 
prayer  of  the  bill  Is  tittat  the  rights  of  the  par- 
ties be  determined;  that  the  defendants  be 
enjoined  from  interfering  with  the  sale  under 
the  vote;  or  that  an  order  issue  for  a  sale  of 
the  properQr,  and  a  dlTlslon  of  the  proceeds 
among  the  parties  entitled  to  the  same.  Tbe 
First  Presbyterian  Church  of  Antrim  were 
Joliwd  as  plaintiffs  by  amendment  The  de- 
fendants deny  that  the  plaintifEs  are  the  own- 
ers of  the  property  in  controversy,  or  have 
any  interest  therein,  and  aver  that  tbe  prop- 
erty Is  owned  by  the  Central  Society  In  An- 
trim, from  which  the  plaintiffs  have  seceded. 
Facts  found  by  tbe  court  are  stated  in  the 
opinion. 

David  Cross  and  Oliver  £.  Branch,  for  plain- 
tiffs.  Charles  H.  Bnrns,  for  defendants. 

CLARK,  J.  The  question  presented  Is  tbat 
of  title  to  certain  land  at  Antrim  Center,  a 
meeting  bouse  and  vestry  erected  thereon, 
and  the  appurtenances  thereto.  The  First 
Presbyterian  Society  of  Antrim  allege  tbat 
they  have  owned  and  use  !  the  property  In 
controversy  for  more  than  CO  years.  The  de- 
fendants are  in  possession  of  the  property, 
and  contend  tbat  It  is  own^d  by  the  Central 
Society  In  Antrim,  from  which  the  plaintiffs 
are  alleged  to  have  seceded.  The  First  Pres- 
byterian Society  having  erected  a  new  house 
of  worship,  three-fourths  o(  the  members 
voted  to  sell  the  old  church  property  at  An- 
trim Center,  and  appropriate  the  proceeds  to 
tbe  payment  of  debts  and  to  the  use  of  the 
society  at  the  new  church.  "Any  building 
used  as  a  place  of  public  worship  may  be  sold 
or  disposed  of,  aud  the  proceeds  thereof  be 
appropriated  to  like  purposes,  whenever  three- 
fourths  of  all  the  proprietors  so  vote  at  a 
meeting  called  and  notified  as  provided  In 
section  three  of  this  chapter."  Pub.  St.  c. 
153,  i  8.  Uoder  this  statute,  the  plaintiffs 
have  a  right  to  dispose  of  the  property  In  con- 
troversy, and  appropriate  the  proceeds  to  the 
purposes  specified.  If  they  are  the  proprietors 
thereof,  and  not  otherwise. 

The  First  Presbyterian  Church  of  Antrim 
was  organized  in  17SS,  by  a  committee  of  the 
presbytery  of  I^ndonderry,  and  has  had  a 
continuous  and  uninterrupted  existence  to  the 


present  time.  It  has  tteen  governed  by  com- 
mittees with  specified  powers,  called  the  "Ses- 
sion," com[>08ed  of  the  pastor  and  elders  or 
deacons  elected  for  life,  according  to  the  laws 
and  usages  of  the  Presl^terlan  Churdi.  The 
session  controls  tbe  affairs  of  the  church,  ana 
tbe  pastor  and  elders,  for  business  purposes, 
are  the  church.  Alwve  the  session  Is  the 
presbytery,  which  has  full  authority  over  the 
cliurch  when  appealed  to,  and  directs  the  lo- 
cation of  church  buildings.  Otherwise  the 
church  is  practically  independent  In  Febru- 
ary, 1825,  70  persona,  most  of  them  members 
of  the  church,  subscribed  $3,275  for  tbe  pur- 
chase of  land  at  Antrim  Center  and  tbe  erec- 
tion thereon  of  a  new  meeting  bouse.  This 
amount  was  Insufficient,  aud  about  January  1, 
1826,  44  of  the  subscribers  joined  with  IS 
others,  most  of  them  members,  and  all  of 
them  adherents  of  tbe  Presbyterian  Church, 
in  organizing  tbe  Central  Society  in  Antrim, 
for  the  purpose  of  raising  additional  funds  for 
the  completion  of  the  new  cburcb  and  dispos- 
ing of  the  pews  in  the  same.  From  and  after 
tbe  orgnnizatlon  of  tbe  Central  Society,  the  70 
subscribers  took  no  further  measures  as  a 
body  for  the  erection  of  the  cburcb.  By  com- 
mon consent,  the  work  was  assumed  and  pros- 
ecuted by  the  society.  The  church  was  com- 
pleted and  dedicated  In  November.  182Q.  Pews 
were  sold  with  this  provision  In  all  the  deeds: 
"Provided,  always,  tbat  said  house  shall  re- 
main to  the  use  of  the  Presbyterian  Church 
and  congregation  worshipping  at  or  near  the 
center  of  the  town,  and  may  not  be  appro- 
priated to  other  uses  without  ttie  consent  of 
the  church  and  congregation,  being  pew  hold- 
ers." All  financial  and  prudential  affairs 
were  managed  at  the  annual  meeting  of  the 
Central  Society  until  1838,  after  which  no 
meeting  was  held  until  1S46.  There  is  no 
evidence  that  the  society  held  any  meetings 
or  transacted  any  business  after  1^2,  except 
tbat  In  1869,  pursuant  to  a  notice  Issued  by 
one  of  the  proprietors  at  the  request  of  a 
majority,  a  meeting  was  called  and  held  un- 
der the  name  of  the  "Proprietors  of  the  Center 
Meeting  House  In  Antrim,"  at-  which  |325  was 
appropriated  for  repairs,  and  raised  by  assess- 
ment upon  the  value  of  the  pews.  There  Is 
no  evidence  of  publication  In  any  newspaper 
of  tbe  proceedings  for  organization,  or  tbe  In- 
tended organization,  of  the  Central  Society. 
From  1827  to  1852  meetings  of  tbe  pew  hold- 
ers were  held,  at  which  provisions  were  made 
for  defraying  certain  expenses.  There  is  no 
evidence  that  the  pew  holders  ever  organized 
as  a  corporation,  or  adopted  articles  of  asso- 
ciation or  by-laws,  prior  to  1893.  Deceml)er 
11,  1862,  68  persons,  all  of  them  members  of 
the  First  Presbyterian  Church  and  of  the  Cen- 
tral Society,  organized  themselves  Into  a  re- 
ligious society,  under  the  provisions  of  Bev. 
St  c.  144,  "for  tbe  purpose  of  supporting  the 
preaching  of  the  gosiiel.  under  the  name  and 
style  of  the  'First  Presbyterian  Society  In  An- 
trim.' "  Annual  meetings  have  been  held  from 
that  time  to  the  present  and  r^rular  provisloa 
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has  been  made  for  the  support  ot  the  pastor 
and  for  the  other  expenses  of  the  cfaurdi  and 
socle^.  For  more  than  60  years  the  First  Pres* 
byterlan  Church  occupied  the  meeting  house 
erected  In  1826.  Prior  to  1891,  the  subject  of 
building  a  new  church  In  the  South  vUlase 
dad  been  agitated  on  account  of  the  changes 
which  had  taken  place  in  the  town.  The  peo- 
ple being  unable  to  agree  among  themselTes, 
the  church  appealed  to  the  presbytery.  ▲ 
commission  of  the  presbytery  held  a  public 
bearing  In  the  meeting  house  at  Antrim  Cen- 
ter. September  18,  1881,  and  on  October  7, 
1881,  made  a  r^rt  recommending  that  the 
church  and  session  at  Antrim  be  authorized 
and  advised  to  erect  a  new  church  building  at 
theSouth village.  Tbeyalso  recommended  that 
the  session  hold  meetings  at  the  Center  and 
North  Tillage  alternately,  after  the  buildings 
should  be  erected,  for  such  length  of  time  as 
tlie  best  interests  of  the  church  might  de- 
mand. The  report  was  accepted  and  adopted 
by  the  presbytery.  In  accordance  with  this 
authority  from  the  presbytery,  a  new  church 
was  erected  at  the  South  village,  and  the  first 
Mrrlce  held  In  it  on  February  19,  1893.  Au- 
gnst  6, 1893,  the  First  Presbyterian  Society,  at 
a  meeting  duly  called  and  held,  more  than 
three-fourths  of  all  the  members  voting  in  the 
afflnnatlTe,  voted  **fbat  the  society  sell  their 
old  meeting  house  and  all  other  property  be- 
longing to  said  socle^  at  the  Center  of  An- 
trim for  the  purpose  of  appropriating  the 
proceeds  of  sale  to  the  payment  of  any  In- 
debtedness and  the  use  of  the  society  at  their 
new  place  of  worship."  May  2i,  1894.  and 
after  the  commencement  of  this  suit,  the  ses- 
sion of  the  First  Presbyterian  Church  voted 
unanimously  to  sell  the  property  at  the  Oenter, 
and  became  a  party  to  the  bill;  alleging  that 
ever  since  the  completion  of  the  meeting  bouse 
at  the  Center  they  have  been  In  the  sole  pos- 
session and  control  thereof,  peaceably  and 
uninterruptedly,  until  dispossessed  by  the  de- 
fendants. Some  of  the  people  were  dissatis- 
fied with  the  action  of  the  church  and  society 
In  building  a  new  house  at  the  South  village. 
July  2i,  1S9S,  none  of  the  members  of  the 
Central  Society  was  alive.  On  that  date  the 
defendant  Bass  and  17  others,  claiming  to  be 
more  than  one-twratletb  of  the  members  of 
the  Central  Society,  and  the  owners  of  more 
than  one-twentieth  of  the  property,  signed  an 
application  to  a  Justice  of  the  peace,  alleging 
that  the  society  had  failed  to  hold  its  annual 
meeting  for  that  year,  and  requesting  that  a 
meeting  tw  called  at  ttie  meeting  house  to 
choose  ofiBcers,  adopt  rules  and  regulations, 
and  transact  other  business  proper  for  an  an- 
nual meeting.  The  meeting  was  called.  Bass 
and  10  others  met  at  the  time  and  place  ap- 
pointed, and  voted  to  admit  64  other  persons, 
"with  the  same  rights  and  privileges  as  legal 
members."  A  moderator  and  clerk  were  elect- 
ed, 1^-Iaw8  were  adopted,  and  the  following 
resolution  passed:  "Resolved,  that  the  Cen- 
tral Society  feel  aggrieved  at  the  dissension 
of  the  members  who  have  left,  and  that  the 


dissenting  members  be  expelled."  July  24, 
1893,  the  same  persons  signed  an  application 
to  the  same  Justice,  alleging  that  the  appli- 
cants were  more  In  number  than  one-twentieth 
of  the  pew  holders  In  the  meeting  house  of 
the  Central  Society,  that  the  pew  holders  had 
failed  to  hold  the  annual  meeting  for  that 
year,  and  requesting  the  officer  to  call  a  meet- 
iag  to  choose  officers,  adopt  roles  and  rela- 
tions, and  for  other  business.  A  warrant  was 
issued,  and  a  meeting  was  held,  at  which  offi- 
cers were  elected  and  a  constitution  and.  by- 
laws adopted.  About  April  15,  1893,  the 
defendants  took  possession  of  the  old  meeting 
bouse,  removed  the  locks  and  put  on  new 
ones,  and  have  held  poBsesslon  of  the  house 
and  vestry  ever  since.  They  have  organised 
a  Congregational  Church  and  Society,  and 
hold,  use,  and  occupy  the  property  to  the  ex- 
clusion of  the  plaJntlfTs.  The  plaintiffs  held 
one  service  In  the  house  about  September  1, 
1888,  and  after  the  bill  was  ffied,  breaking  Into 
the  honse  for  that  purpose,  since  which  time 
they  have  not  attempted  to  use  the  premises. 

It  Is  not  necessary  to  consider  whethw  tiie 
Central  Society,  which  held  no  meetings  for 
more  than  40  years  until  that  called  upon  the 
application  of  the  defendants,  ever  had  a  I^I 
exlstmce,  or  whether,  by  common  consent  it 
was  Biqierseded  by,  or  merged  Into,  the  regu- 
larly organized  religious  society  known  since 
December,  18S2,  as  the  First  Presbyterian  So- 
ciety of  Antrim.  The  fact  is  fonnd  that 
"land,  house,  and  vestry  have  been  In  the  pos- 
session of  the  First  Presbyterian  Church  and 
Sotdety.  and  devoted  to  the  uses  of  said 
church,  continuously,  unintermptedly,  and 
peacefully,  from  December,  1852,  to  the  spring 
of  1883,  the  time  when  they  were  dispossessed 
by  the  defendants,  except  so  far  as  the  repairs 
made  in  1870,  voted  at  the  meeting  held  De- 
cember 18,  1868,  may  have  been  an  hitemip- 
tlon  of  possession."  The  repairs  upon  the 
meeting  bouse  in  1870;  pursuant  to  the  vote 
'  of  the  meeting  held  December  18,  1869,  must 
be  held  to  have  been  made  by  the  permission 
of  the  church  and  sodety,  and  do  not  consti- 
tute an  interruption  of  the  plalntlfts*  posses- 
sion. For  40  years  prior  to  1898,  no  church 
or  society  or  organization  of  any  bind  had 
held  any  meetings  or  exercised  any  control  or 
dominion  over  the  property,  other  than  the 
First  Presbyterian  Church  and  Socle^.  Their 
title  to  the  pn^rty.  and  their  right  to  sell 
the  same  In  accordance  with  their  votes,  are 
Indisputable. 

Nor  have  the  defendants  any  right  to  the 
property  as  pew  holders.  A  pew  holder's 
right  Is  only  a  right  to  occupy  his  pew  during 
public  worship,— a  right  of  occupancy  subject 
to  the  superior  right  of  the  society  owning  the 
pew.  Jones  v.  Towne,  68  N.  H.  462.  It  Is  a 
qualified  ownership,  subject  to  the  superior 
title  included  in  the  ownership  of  the  house. 
A  pew  bolder  cannot  remove  the  pew,  nor 
use  It  for  any  purpose  except  occupancy 
when  the  bouse  Is  open  for  use,  and  pew  ten- 
ancy la  as  accurate  a  designation  of  his  Inter- 
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est  as  pew  ownenblp.  GoU^^  T.  Bodety,  68 
N,  H.  63.  WhoeTer  purchaaeB  a  pew  pur- 
chases It  subject  to  the  rigbt  of  the  society  or 
ehorch  to  hare  the  meeting  house  where  It 
will  best  accommodate  the  whole.  Fisher  t. 
Olover.  4  N.  H.  180.  "Pews  or  seats  In  a 
meetlDg  house  or  a  place  of  public  worship 
shall  be  deemed-  personal  property."  Pub.  St 
c.  WO,  1 14.   Case  discharged.  All  concurred. 


(88  M.  H.  SG8) 

HOWELL  T.  BOSTON  &  U.  B.  GO. 

(Supreme  Court  of  New  Hampshire.  SaUlran. 

July  26,  1S96.) 

UASTER  AND  SBRTANT— LIABILJTT  OF  RAIIj- 
ROAD  FOR  ACTS  OF  CONDUCTOR— SUBMIT- 
TING CASB  TO  JURY— SCOPE  OF  BMPLOY- 
UBNT. 

1.  In  an  action  against  a  railroad  compaQy 
for  assault  and  battery  committed  by  a  conduct- 
or in  attempting  to  eject  plaiDtiCf  from  a  car, 
plaintiff,  though  he  was  a  trespauer,  is  entitled 
to  have  the  ease  submitted,  where  there  is  evi- 
dence from  which  the  jury  may  find  that  the 
act  of  the  conductor  was  withio  the  scope  of 
bia  employment,  and  that  he  ejected,  or  attempt- 
ed to  eject,  plaintiff  without  giving  him  sutB- 
cient  opportunity  to  leave  the  car,  or  if,  in  so 
doing,  be  used  more  force  than  necessary. 

2.  There  was  evidence  that  the  conductor,  on 
ordering  plaintiff  to  leave  the  car,  almost  im- 
mediately ejected,  or  attempted  to  eject,  him, 
slapped  him  in  the  face,  and  strack  him  so  hard 
that  fioger  prints  were  on  his  face  a  short  time 
thereafter.  Held,  that  the  evidence  was  compe- 
tent on  the  questions  whetlier  the  conductor 
ejected,  or  attempted  to  eject,  plaintiff  without 
giving  him  a  eulUcient  opportunity  to  leave,  or 
used  more  force  than  was  necessary. 

3.  The  master  la  responsible  for  acts  of  his 
servant  while  engaged  in  the  master's  work, 
which  are  done  for  the  purpose  of  performing 
that  work,  whether  the  wrong  is  done  in  per- 
forming  the  work  In  s  negligent  manner,  or  by 
a  wanton  or  reckless  purpose,  to  aGcomplish  It 
tn  an  unlawful  mauner. 

4.  Where  the  servant,  for  his  own  purpose, 
does  a  wrong  without  the  direction  or  authority 
of  the  master,  and  not  for  the  purpose  of  exe- 
cuting his  orders  or  doing  liia  work,  the  mastn 
is  not  liable. 

Exceptions  from  Sullivan  county. 

Tre^ass  for  assault  and  battery  by  Frank- 
lin P.  Howell  against  the  Boston  &  Maine 
Railroad  Company.  From  rulings  denying 
defendant's  motions  for  a  nonsuit  and  for  a 
verdict  In  Its  ftiror,  It  excepts.  Bzceptlons 
OTermled. 

June  22,  18&4,  a  freight  train  of  the  de- 
fendant arrived  at  the  station  In  Newport, 
tD  charge  of  Conductor  Woodbury.  The 
plaintiff,  expecting  some  freight  on  this 
train,  came  to  the  railroad  station  to  get  it. 
He  was  Informed  by  the  station  agent  that 
there  was  no  freight  for  him,  but  he  entered 
one  of  the  cara  of  this  train  where  the  con- 
ductor was  unloading  freight,  and  made  an 
Inquiry  of  him  about  the  freight  The  con- 
ductor requested  him  to  leave  the  car,  and 
then  ejected  him,  or  attempted  to  eject  talm, 
from  the  car,  whereby  the  plaintiff  claims 
be  was  assaulted  and  Injured.  The  plain- 
tiff testified:  "I  stepped  into  the  way  car 
to  see  If  there  was  any  gnus  leed  for  me. 


Woodbury,  the  conductor,  asked  If  I  had 
anything  there.  I  said  I  did  not  know.  He 
said  (with  an  oath),  'Get  out  of  here.*  He 
caught  me,  tore  my  clothes,  and  forced  me 
to  the  side  ot  the  car.  He  did  not  get  me 
out  I  resisted.  He  twitched  me  around 
considerable,  and  tore  my  Jumper.  He  did 
not  lay  out  strength  enough  to  put  me  out. 
*  *  *  He  slapped  me  In  the  face.  I  was 
hurt  more  In  mind  than  In  body.  •  •  • 
I  was  struck  as  hard  as  he  could  with  bis 
open  hand.  The  prints  of  his  finger^  were 
on  my  cheek  when  I  went  to  Bowera'  office 
to  get  the  writ  made."  The  plalntUTs  son 
testified:  "Woodbury  grabbed  hold  of  him, 
tore  bis  coat,  and  slapped  him  beside  the 
face."  .The  defendant  moved  for  a  nonsuit 
because:  (1)  "On  the  plaintiff's  own  testi- 
mony, Woodbury  used  no  more  force  than 
was  necessary;  (2)  It  was  only  a  simple  as- 
sault by  Woodbury,  not  In  the  exercise  of 
his  duty."  The  defendant  also  moved  that 
a  verdict  be  directed  for  it  upon  the  ground 
"that  the  plaintiff  says  Woodbury  exhausted 
his  strength  on  him,  and  put  him  down,  and 
he  [plaintiff]  went  out**  Both  motions  were 
denied,  subject  to  exception.  The  jury  dS» 
agreed. 

Albert  S.  Walt  and  WlUIam  A.  J.  GOes,  for 
plaintiff.  Oliver  B.  Branch  and  William  H. 
Sawyer,  for  defendant 

WALLACE.  3.  The  question  raised  here 
Is  whether  the  defendant's  motions  for  a 
nonsuit  and  for  a  verdict  In  its  favor  should 
have  been  granted.  If  the  plaintiff,  when 
the  conductor  attempted  to  eject  him  from 
the  freight  car,  was  there  without  right,  and 
was  a  trespasser,  yet  he  had  a  right  to  have 
the  case  submitted  to  a  Jury,  If  there  was 
any  evidence  from  which  It  was  competent 
for  them  to  find  that  the  act  of  the  defend- 
ant's servant  in  ejecting,  or  attempting  to 
eject  the  plaintiff  from  the  car,  was  within 
the  scope  of  the  servant's  employment  end 
that  he  ejected,  or  attempted  to  eject,  the 
plaintiff  without  giving  him  sufficient  oppor- 
tunlty  to  leave  the  car,  or  if  in  so  doing  more 
force  was  used  than  was  necessary.  Hie 
master  Is  responsible  for  the  acts  of  the 
servant  while  engaged  In  his  master's  worl; 
which  are  done  as  a  means  and  for  the  pur^ 
pose  of  performing  that  work;  uid  this  Is 
BO,  whether  the  wrong  is  done  by  the  serv- 
ant's performing  his  master's  business  in  a 
negligent  manner,  or  by  a  wanton  or  reck- 
less purpose  to  accomplish  It  In  an  unlawful 
manner.  When,  however,  the  servant,  for 
his  own  purpose,  does  a  .wrong  without  the 
direction  or  authority  of  the  master,  and  not 
for  the  pnrpose  of  executing  hia  orders  or 
doing  bis  work,  the  master  la  not  liable. 
Wilson  V.  Peverly,  2  N.  H.  548;  Grimes  v. 
Keene,  62  N.  H.  830;  Andrews  t.  Gre«i,  82 
N.  H.  436;  Howe  v.  Newmarch,  13  Allen, 
49;  Bowler  v.  CConnell,  162  Mass.  ftlO,  88 
N.  E.  496;  Rounds  v.  Railroad  Co,  64  N.  T. 
129;  Oooley.  Torts,  634,  S3& 
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It  appears  that  Woodbnrr  was  tbe  con- 
ductor IB  cbarse  of  this  fi«lgbt  train  for  the 
defendant;  that,  In  the  exercise  of  his  au- 
thority over  the  car  which  the  plaintiff  en- 
tered, he  ordered  tbe  plaintiff  to  leave,  and 
was  attempting  to  enforce  thU  order  by  put- 
ting bim  ont  of  tbe  car.  There  was  Bome 
evidence  for  tbe  consideration  of  the  Jury, 
and  from  whlcta  they  might  have  fonnd, 
that  he  was  performing  this  act  as  tbe  busi- 
ness of  his  master,  and  that  It  was  within 
the  scope  of  his  employment  There  was 
also  some  evidence  that  Woodbury,  upon  or- 
dering the  plaintiff  to  leave  tbe  car,  almost 
immediately  ejected,  or  attempted  to  eject 
him,  slapped  bim  in  tbe  foce,  and  struclE 
him  so  bard  that  the  finger  prints  were  on 
his  face  a  short  time  thereafter.  This  was 
competent  fbr  the  jury  to  consider  on  the 
questions  of  whether  Woodboiy  ejected,  or 
attempted  to  c^ect  tbe  plaintiff  without  giv- 
ing him  a  sufficient  opportunity  to  leave,  or 
used  more  force  in  ejecting  him  than  was 
necessary,  and  from  which  they  mlgbt  have 
determined  these  questions  In  tbe  plaintiff's 
flavor.  Tbe  defendant's  motions  for  a  aon- 
suit  and  tor  a  verdict  In  Its  favor  were 
properly  denied.  Bzceptlons  overruled.  All 
concurred. 


fft  N.  B.  SU) 

DOW  T.  TOWN  OF  WEARB. 

(Supreme  Conrt  ot  New  Hflmpshire.  HIlls- 
boro.   July  26,  1895.) 

HIOHWATS  —  DEPDCTIVK  CONDITION  —  INJC- 
RIES-KVIDENCO  —  SIMILAR  ACGIDHNT  —  RO- 
MOTBNESS  OP  BVIDBNCHI-^DMIBSION  BT 
TRIAL  COURT— REVIEW. 

1.  In  sn  action  to  recover  for  injnries  sus- 
tained by  a  defective  condition  of  a  highway, 
evidence  of  a  similar  accident  at  the  same 
place  a  abort  time  tiefore  Is  admissible  to  show 
the  dangerous  character  of  the  alleged  de- 
fect 

2.  In  an  action  to  recover  for  Injuries  sos* 

tained  by  a  defective  highway,  the  question  of 
whether  evidence  of  a  almilar  accident,  which 
happened  at  tbe  same  t^ace  aboat  10  days  be- 
fore, is  too  remote,  is  for  tbe  trial  eoort.  and 
cannot  be  reviewed. 

3.  In  an  action  against  a  town  to  recover  for 
tile  death  of  plaintiCTa  horse,  cansed  by  ita  alip- 
ploK  on  a  sloping  ledge  in  the  road,  alleged  to 
project  above  the  level  of  the  road,  where  the 
widOice  showed  that  at  the  time  of  trial  It 
was  a  certain  height  above  the  level  of  the 
road,  and  that  at  the  time  of  tbe  accident  it 
projected  more  than  at  the  time  of  the  trial,  for 
tbe  reason  that  gravel  had  been  snbseqaently 
put  around  it,  it  is  not  error  to  permit  a  witness 
to  testify  that  such  gravel  was  placed  there 
shortly  after  the  acddrat,  where  such  evldenot 
is  not  need  as  an  admission  of  need  of  repair. 

4.  Whrre  the  mere  patting  of  a  question  to  a 
witness  conveys  to  the  jury  information  which 
cannot  be  properly  laid  before  them,  and  which 
tends  to  render  the  trial  unfair,  a  verdict  so 
obtained  stands  in  the  same  position  as  if  the 
Illegal  evidence  had  been  Introduced  by  error  in 
a  ruling  of  the  court. 

5.  In  an  action  against  a  town  to  recover 
for  the  death  of  plaintiff's  horse,  caused  by  Its 
slipping  on  a  sloping  ledge  in  tbe  highway,  al- 
leged to  project  anove  the  road's  surface,  where 
the  evidence  showed  at  the  time  of  trial  that  It 
projected  a  certain  height  above  the  level  of  the  I 


road,  and  that  at  the  time  ot  the  aeddent  It  pro* 
jected  more  than  at  the  time  of  the  trial,  for 
the  reason  that  gravel  had  been  subsequently  put 
around  it,  evidence  given  in  the  presence  of  tbe 
jury  that  the  gravel  was  placed  around  it  short- 
ly after  the  accident  though  stricken  out  on  mo- 
tion of  defendant,  is  not  unfair  or  illegal,  as  It 
does  not  convey  any  Information  to  the  jury  not 
already  in  thrir  knowledge,  where  such  evidence 
was  not  used  as  an  admisaion  of  need  of  r^>air 
in  the  road. 

6.  A  remark  by  tlie  plaintitTs  attpmey.  In  his 
argument  to  the  jury,  that  "tbe  ledge  was  high- 
er at  tbe  time  of  the  seddent  than  it  is  now,  be- 
cause tlie  evidence  Is  that  there  had  been  dirt 
carted  in  afterwards,"  Is  not  subject  to  ex- 
ception, as  it  Is  fslrly  founded  upon  the  testi- 
mony. 

Exceptions  from  Hlllsboro  county. 

Action  by  Jackson  P.  Dow  against  the  town 
of  Weare.  There  was  a  verdict  for  plaJntifl, 
and  defendants  bring  exceptions.  Overruled. 

The  plaintiff's  evidence  tended  to  show  that 
while  driving  oa  the  highway  in  the  evening 
of  November  1.  1882,  bis  horse  d^ped  on  the 
smooth  and  sloping  side  of  a  ledge  wbich 
projected  Into  tbe  traveled  trade  from  9  to  12 
Inches  above  tbe  level  of  the  road,  and  was 
so  Injured  that  It  died  the  next  day.  For 
tbe  purpose  of  showing  tbe  character  of  tbe 
ledge,  and  the  llaMUly  of  horses  to  slip  when 
stepping  on  it  a  witness  for  tbe  ^aintlff  was 
permitted  to  tratify,  subject  to  exception, 
that  a  week  or  10  days  before  tbe  plaintiff's 
aeddent  his  horse  slipped  and  fen  on  tbe 
same  ledge.  Allen,  a  civil  engineer  called  by 
the  plaintiff,  testified  that  be  examined  tbe 
ledge  on  May  12,  18H  ud  that  It  then  pro- 
jected above  the  level  of  the  road  4  Inches 
at  the  lowest  point  and  7  Inches  at  the  high- 
est Whitney  tesUfied  that  tbe  ledge  did 
not  at  tbe  time  of  tbe  trial  project  as  much 
as  it  did  at  the  tinge  of  the  aeddent,  and  that 
gravel  had  been  put  around  It.  To  the  ques- 
tion, ^'Wben  was  the  gravel  put  tbere7*  be 
replied,  "On  Thursday  after  tbe  accUeut" 
The  defendants  objected  to  the  question  and 
answer,  and  th^  were  ruled  out  In  speak- 
ing of  tbe  height  of  tbe  ledge  above  the  road 
at  the  time  of  the  accident,  the  plaintiff's 
counsel,  In  the  dosing  argument  Bald:  'It 
was  b^her  then  than  It  Is  now,  because  the 
evidence  la  that  there  had  been  dirt  carted 
in  afterwards."  To  this  remark  the  defend- 
ants excepted.  The  statement  of  Whitney 
was  not  used  as  evidence  of  any  admission 
on  the  part  of  the  defendants. 

Bumham,  Brown  &  Warren  and  Dmry  & 
Peaslee,  for  plaintiff.  Oliver  E.  Branch,  for 
defendants. 

PARSONS,  J.  The  questions  presented  by 
the  defendants'  exception  to  evidence  of  a 
similar  aeddent  at  the  same  place  to  another 
person,  and  their  objection  in  argument  that 
the  circumstances  of  the  two  were  not  shown 
to  be  In  all  respects  similar,  are  so  thorough- 
ly and  exhaustively  crasidered  In  Darling  v. 
Westmoreland,  02  N.  H.  401.  Cook  v.  New 
Durham,  64  N.  H.  410,  18  Atl.  6S0,  and  Id., 
65  N.  H.  068,  28  Aa  628.— that  a  i»-examlna- 
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tlon  at  tbe  present  time  IB  nnnecessarr,  and 
would  be  unprofitable.  The  evidence  was 
relevant  Whether  It  should  have  been  ex- 
cluded for  remoteness  was  a  question  to  be 
determined  at  the  trial  term,  and  not  open 
to  exception. 

A  fact  essential  to  the  plaintiff's  case  was 
the  condition  of  the  highway  at  the  point 
where  he  claimed  It  defective  at  tbe  time  of 
the  accident  A  material  part  of  tbe  descrip- 
tion of  the  place  being  the  extent  of  the  pro- 
jection of  the  uncovered  ledge,  the  best  evi- 
lence  would  bare  been  the  testimony  of  a 
'mmpetoit  witness  to  exact  measurements 
nade  at  the  time  of  the  accident  This  evi- 
dence not  being  at  hand,  a  competent  and 
conrenlent  method  of  proof  was  furnished 
by  evidence  of  measuremenbi  at  tbe  time  of 
the  trial,  connected  with  tbe  time  of  tbe  acci- 
dent by  the  testimony  of  witnesses  who  were 
able  to  compare  tbe  condition  of  tbe  road  at 
the  tvo  times.  The  witness  Whitney  testi- 
fied without  objection  that  the  ledge  did  not 
project  so  much  when  measured  by  tbe  wit- 
ness Allen  as  it  did  at  the  time  of  the  acci- 
dent; that  gravel  had  been  put  around  It.  Tbe 
question  when  the  gravel  was  pat  there,  and 
the  answer.  "Thursday  after  the  accident" 
upon  objection,  were  ruled  oat  It  is  difficult 
to  see  how.  If  the  evidence  had  been  admit- 
ted, the  obJectifHi  could  have  been  sustained, 
unless  the  fact  shown  was  used  as  evidence 
of  an  admission  of  need  of  repair  (Aldricta  v. 
Railroad  Co.,  67  N.  H.  2S0,  29  Ati.  408), 
which  the  case  finds  was  not  tbe  fact  Hie 
question  and  answer  conveyed  no  Informa- 
tion to  the  Jury  that  was  not  contained  In  the 
testimony  not  objected  to.  If  the  rock  did 
not  project  so  much  at  some  time  after  tbe 
accident  as  it  did  at  that  time  because  gravel 
had  been  put  around  it,  tbe  grav^  must  nec- 
essarily have  1>een  put  around  it  after  the 
accident  The  question  merely  called  on  tbe 
witness  to  state  directly  what  he  had  already 
stated  argumentatlvely.  The  putting  of  the 
question  under  such  drcumataaces  Is  not 
cause  for  setting  aside  tbe  verdict  Oounsel 
In  the  trial  of  a  cause  mast  necessarily  put 
many  questions  which  may  be  held  incompe- 
tent It  would  not  be  practicable  to  requbx 
that  all  questlona  which  might  possibly  be 
objectionable  should  be  put  in  writing,  and 
first  submitted  to  the  court  and  opposing 
counsel.  The  evil  to  be  avoided  Is  the  intro- 
duction of  Illegal  evidence  whereby  the  trial 
is  rendered  unffUr.  D«nam  v.  Manufactur- 
ing Co..  67  N.  H.  404,  40  AtL  90S;  Baldwin 
V.  Railway  Co..  64  N.  H.  686,  15  Atl.  411. 
Where  the  mere  putting  of  the  question  con- 
veys to  the  Jury  Information  which  cannot 
be  properly  laid  before  them,  and  which  tends 
to  render  tite  trial  unfair,  and  cMuequentiy 
Illegal,  a  verdict  so  obtained  stands  exactly 
as  If  Ibe  illegal  evidence  were  introduced  by 
error  In  a  ruling  b7  the  court  But  ss  no  In* 
formation  was  pnt  before  tbe  Jury  in  the 
present  case  by  the  qoestion  and  answer 
which  was  not  already,  in  anbstance.  In  their 


possession  without  objection,  tbe  trial  waa 

not  rendered  unfair  or  Illegal. 

Tbe  remark  of  plaintiff's  counsel  which  la 
objected  to  was  fairly  founded  upon  tbe  tea- 
tlmony  of  Whitney,  which  was  admitted  with- 
out olsJecUon.    £]xceptlons  overruled. 

CARPE34TER,  J.,  did  not  sit  Tbe  oUiera 
concurred. 


(68  N.  B.  su> 

LESSER  et  aL  T.  NEW  HAMFSHIRB  FDR 

NITURB  CO. 

(Suprane  Court  of  New  Hampshire.  Hflls- 

boro.   July  26,  1896.) 

WITNBSSBS-CROSS-EXAMINATION  —  DISORBD- 
ITINQ  WITNESS-^ALfl. 

1.  How  far  justice  requires  tiiat  a  croas^xank- 
inatioQ  intended  to  discredit  a  witness  sliall  be 
carried  Is  a  gnestion  for  tbe  trial  court 

2.  The  right  to  cro^a-ezamine  a  witness  to  As- 
credit  his  testimony  is  onatfected  by  tbe  tact 
that  he  U  party  to  the  cause. 

3.  One  sued  for  goods  bought  while  doing  buai- 
□ess  in  a  company  name  defended  on  tbe  ground 
that  paymmt  was  not  dne,  and  testified  in  his 
own  bebeU  that  payment  was  to  be  made  at  a 
date  named,  lubsequait  to  the  writ  On  erosa- 
ezaminatioD  pialutffE  was  allowed  to  ahow  ttut 
be  began  bnnness  on  borrowed  capita),  and  sold 
out  to  a  corporatioD  of  which  be  was  wesideot 
and  most  of  whose  capital  was  cimtributed  by 
him;  that  shortly  thereafter  it  failed  for  a 
large  amount  and  its  unsecured  creditors  set- 
tled with  it  for  30  cents  im  tbe  dollar.  Btld, 
that  the  cross-examination  was  pnver,  and  the 
testimony  admisrible. 

Exceptions  from  Hillsboro  coun^. 

Assumpsit  by  J.  S.  Leaser  &  Co.  against  the 
New  Hampshire  Fumltnre  Company.  Verdict 
for  plalntiflte,  and  defendant  excepts.  Bxc^ 
tiona  overruled. 

The  writ  is  dated  May  19, 1694,  and  the  only 
question  was  whether  payment  for  ihe  gooda 
was  then  due;  tbe  plalntiflFs  claiming  that  it 
became  due  May  lOtb,  and  tbe  defendant  tliat 
it  was  not  due  until  Jane  10th.  John  W.  Wood, 
who  waa  sole  defendant  (doing  business  In 
the  name  of  the  New  Hampshire  Fumlture 
Company),  testified  in  his  own  behalf  to  tiie 
effect  thai,  by  the  agreement  for  tbe  purchase 
of  tbe  goods,  payment  waa  not  doe  until  June 
lOtb.  Upon  cross-examination  tbe  plaintiffs 
were  allowed  to  ask  questions,  subject  to  ex- 
ception, wbldi  drew  out  tbe  ftrilowing  testi- 
mony, in  substance:  The  capital  In  the  busi- 
ness was  about  $12,000,  and  was  borrowed 
upon  tbe  defendanfa  notes.  Indorsed  by  a 
friend.  On  May  29.  1894,  tbe  defendant  sold 
and  transferred  the  atot^  and  business  to  a 
corporation  having  a  capital  of  about  |10,000. 
of  which  $8,000  or  $9,000  was  contributed  by 
the  defendant  by  tbe  transfer  of  tbe  stock  of 
goods  to  tbe  corporation.  The  defoidant  was 
president  of  the  corporation.  The  corporation 
closed  its  doors  July  26,  1894.  Its  llabUltlea 
were  abont  $50,000.  It  paid  its  unsecured 
creditors  SO  cents  on  a  dollar.  A  committee 
of  the  creditors  examined  hito  Its  affairs  and 
recommended  a  settlement  on  that  baais. 
which  was  proposed  by  the  creditora,  and  ac> 
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cepted  by  Wood  for  the  corporation.  Wood 
claimed  that  the  corporation  waa  aoWent,  but 
was  forced  to  a  lettlenient  by  the  action  of 
the  creditors. 

John  W.  Center,  for  plalntlfli.  Bdwln  F. 

Jones,  for  defendant. 

WALLA.GB,  J.  The  crosa^amlnatloD  In 
this  case  was  designed  to  discredit  the  defend- 
ant, who  waa  a  witness  In  his  own  belialf. 
How  far  justice  required  this  hiqulry  should 
be  carried  was  a  question  of  fact  to  be  deter- 
mined at  the  trial  term,  and  the  right  of 
cross-examination  was  not  aifected  by  the  fact 
that  the  witness  was  a  party.  There  was  no 
error  of  law  in  permitting  the  cross-examina- 
tion to  take  the  course  It  did,  nor  In  the  ad- 
mission of  the  testimony  which  It  erolced. 
Gutterson  t.  Morse,  68  N.  H.  166;  Plummer  v. 
Osslpee.  69  N.  H.  66;  Free  T.  Buclclngbam.  69 
N.  H.  219,  226;  MerrUl  T.  Perltlns,  69  N.  H. 
343;  Perkins  r.  Towle.  69  N.  H.  683;  Watson 
T.  Twombly.  60  N.  H.  491;  Manufacturing 
Oo.  T.  Worcester,  60  N.  H.  622,  626.  Bxcep- 
tions  overruled. 

CHASE,  J.,  did  not  ait  The  others  odd- 
coned. 


tfS  N.  H.  323) 

WHITTRBDGE  t.  BiCAXAM  et  al. 
(Saiweme  Coort  of  New  Hampshire.  M«tl< 
mack.  July  26,  1885.) 

ATTAfmnNT-DiaBOLUTION  BT  INBOLVBNOT 

— UABIUT7  OP  RBGBIPTOR. 

1.  While  a  creditor  cannot  have  a  personal 
Judgment  against  a  debtor  discharged  id  Insol- 
Tcacy  proceedhiga,  he  is  entitled,  Id  case  he 
has  a  Talld  property  attacluient,  to  a  judgment 
In  rem  against  the  property  for  the  amount  of 
Us  debt. 

2.  The  Kcority  which  a  creditor  obtains  by 
attachokrat  may  be  defeated  by  an  aasignment 
in  insolvency  made  within  the  statntory  period 
after  sneb  attachment. 

8.  A  receiptor  of  property  which  has  been  at- 
tached may,  in  defense  to  an  action  npoc  the  re- 
ceipt by  tbe  officer  milking  the  attachment,  show 
that  the  property  has  gone  to  a  person  having  a 
better  tltlp. 

4.  Where  all  a  debtor's  property  rights  have 
vested  In  an  assignee  in  insolvency,  an  attach- 
ment is  void,  as  aKainst  the  assignee,  which  is 
an  interference  with,  or  dirainntion  of,  the  debt- 
or's rirbt  in  the  property  attached. 

6.  Where  a  receiptor  of  attached  pn^erty  has, 
upon  the  debtor  making  an  aasisnment  in  in- 
solvency which  dissolved  such  attachment,  de- 
Uvered  the  property  to  the  assignee,  his  lia- 
tdlity  on  the  receipt  ceasee,  even  though  there 
was  a  demand  for  the  property  by  tlK  officer 
making  the  attachment  before  the  assignment 

Aaninipalt  by  George  B.  Wblttredge  agalnat 
George  L.  Maxam  and  othera,  Cam  diachar- 

Sargent  &  HoUis,  for  plaintiff.  Napoleon 
D.  Hale  and  I«ach  &  Sterols,  for  defendant 
AlblD  &  Harthi  and  De  Witt  O.  Howe,  for 
defendant  Levis  B.  Hbyt. 

PAHfiONS,  X  Upon  tbe  writ  In  this  nilt 
tbe  sheriff  made  an  attadiment  of  personal 


property.  One  Hoyt  receipted  therefor^  at  Hie 
request  of  a  tliird  person,  who  claimed  to 
own  the  property  attached,  and  to  whom 
Hoyt  the  receiptor,  delivered  It  The  officer 
made  a  demand  upon  tbe  receiptor,  wUdi 
was  refused.  The  date  of  the  receipt  and 
demand  Is  not  stated,  but  It  is  assumed  tbat 
both  were  on  the  day  of  the  attachment  The 
suit  was  duly  entered  in  court,  but  within 
three  months  from  the  date  of  the  attach- 
ment the  defendant  filed  a  petition  In  Insol- 
vency, and  has  been  discharged  by  tbe  pro- 
bate court  The  plaintiff  is  a  resident  of  this 
state,  but  has  not  proved  bis  claim  In  In- 
solvency. When  tbe  asslgnpaent  was  made 
tbe  property  attached  and  receipted  for  wfls 
turned  over  to  the  assignee,  who  sold  It 
The  Insolvency  and  discharge  of  tbe  defend- 
ant Is  suggested,  and  the  defendant  mores  to 
dismiss  the  action.  The  plaintiff  claims  the 
right  to  prosecute  tbe  action  to  judgment, 
and  hold  the  receiptor  upon  the  receipt  given 
for  the  property,  but  concedes  that  the  dis- 
chait;e,  If  pleaded.  Is  an  answer  to  the  ac- 
tion, so  far  as  a  personal  judgment  against 
tbe  defoidant  Is  concerned.  Batchelder  v. 
Batchelder,  66  N.  H.  31,  20  Aa  728;  Pub. 
St.  c.  201,  S  36.  But  althongh  the  plaintiff 
cannot  have  a  personal  judgment  against  the 
defendant  be  would  be  entitled,  In  case  be 
has  a  valid  existing  property  attachment  to. 
a  judgment  In  rem  against  the  property  legal- 
ly held  for  tbe  satisfaction  of  his  debt. 
Batcheler  v.  Putnam,  64  N.  H.  84;  Lamprey 
T.  Leavltt,  20  N.  H.  544,  646;  Klttredge  v. 
Warren,  14  N.  H.  500,  637;  Ives  t.  Sturgls, 
12  Mete.  (Mass.)  462,  464.  But  in  the  present 
case  it  is  also  conceded  that,  by  force  of  tbe 
aasignment,  tbe  attadiment  made  less  than 
three  months  before  was  disserved.  Pub.  St 
c.  201,  S  26.  Tbe  creditor's  rigbt  to  apply  a 
portion  of  the  debtor's  property  secnred  by 
the  attachment  to  tbe  payment  of  his  debt, 
to  the  exclusion  of  tbe  claims  of  other  cred- 
itors, was  defeated  and  ended  by  the  assign- 
ment before  tbe  plaintiff's  attachment  ma- 
tured by  lapse  of  time.  The  security  the 
creditor  obtained  by  his  attachment  was 
merely  a  provisional  one,  liable  to  be  de- 
feated by  an  assignment  wltbln  tbe  statu-  , 
tory  period.  The  plaintiff,  therefore,  ia^  upon 
his  own  admissions,  entitled  neither  to  a  per- 
sonal judgment  against  the  defendant  nor 
to  a  Judgment  In  rem  against  tbe  property  at- 
tached. Therefore,  as  between  the  parties  to 
this  suit  the  motion  to  dismiss  should  be 
granted,  unless  tbe  plaintiff  Insists  that  tiie 
discbarge  be  formally  pleaded. 

Tbe  claim  of  the  plaintiff  Is  that  he  Is  en- 
titled to  8  Judgment  in  order  to  enable  bim 
to  prosecute  a  supposed  remedy  against  tbe 
receiptor.  The  recelptw  Is  not  a  party  to 
this  action.  He  will  not  be  bound  as  to  his 
liability  upon  the  receipt  by  any  concluaions 
to  which  we  migtat  come  In  that  respect  in 
this  case;  but  since.  It  the  dalm  of  the  plain- 
tiff Is  well  founded  that  he  has  a  remedy 
against  the  receiptw  whtdi  would  be  lost  I! 
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the  pveeent  action  were  diBmlased,  Jostlce 
would  require  some  order  to  preserve  those 
rights,  while,  If  the  conclusion  Is  that  the 
plaintiff  has  no  remedy  against  the  receiptor, 
there  is  no  occasion  tot  any  jodgment  except 
that  of  dismissal,  we  hare  considered  that 
qnestton.  The  contract  of  the  receiptor  la  a 
special  one.  He  In  no  sense  becomes  a  sure- 
ty or  guarantor  for  the  original  debt  or  liable 
to  the  creditor  therefor.  The  contract  of  the 
receiptor  Is  that  he  has  received  for  safe- 
keeping certain  attached  property,  which  he 
agrees  to  deliver  npon  demand.  In  defense 
to  a  suit  upon  the  receipt,  the  receiptor  may 
show  that  the  property  has  gone  to  a  person 
having  a  better  title.  Clement  v.  Little,  42 
N.  H.  5C3,  570;  HiU  v.  Wlggln,  31  N.  H.  292, 
802;  Scott  V.  Whittemore,  27  N.  H.  309,  321; 
Webster  v.  Harper,  7  N.  H.  594,  596;  Healey 
V.  Hutchinson,  66  N.  H.  316,  20  Atl.  332.  He 
la  not  estopped  by  the  receipt  to  claim  the 
goods  as  his  own  property.  Morse  v.  Hurd, 
17  N.  H  246,  250;  Barron  v.  Oobleigh,  11  N. 
H.  667;  Robinson  v.  Mansfield,  13  Pick.  130; 
Tucker  v.  Adams,  63  N.  H.  361.  He  Is  not 
respondble  for  loss  or  injury  to  the  property 
without  fault  on  his  part  Cross  v.  Brown, 
41  N.  H.  283.  That  the  property  was  ex- 
empt from  attachment  Is  a  defense  If  the  of- 
ficer Is  not  liable  to  the  debtor.  Stone  v. 
Sleeper,  59  N.  H.  205.  The  officer's  right  to- 
maintain  an  action  upon  the  receipt  depends, 
therefore,  upon  his  right  to  the  possession  of 
the  property.  If  he  has  no  right  to  apply  the 
property  on  the  plaintiff's  execution  because 
it  is  exempt  from  attachment,  because  It  Is 
the  property  of  the  receiptor  or  another,  or 
because  the  attachment  has  been  dissolved  or 
never  existed,  the  action  cannot  be  maintain- 
ed against  the  receiptor  unless  the  sheriff 
Is  liable  to  the  debtor  or  some  third  person. 
Webster  v.  Harper,  7  N.  H.  594,  597.  By  the 
assignment,  all  the  debtor's  property  rights 
vested  fn  the  assignee.  3o  far  as  the  attach- 
ment was  an  Interference  with,  or  diminution 
of,  the  defendant's  property  right  In  the  spe- 
cific property  attached  against  the  assignee. 
It  was  void.  Since  the  attachmrat  the  proih 
erty  has  been  surrendered  to  the  assignee,  and 
Is  held  by  a  title  paramount  to  that  of  the 
officer  under  the  attachment  But  it  Is  claim- 
ed that,  even  If  this  were  so,  In  case  the  de- 
mand had  not  been  made,  the  making  of  the 
demand  fixed  the  liability  of  the  receiptor. 
But  the  plaintiff  can  be  In  no  better  positi<m, 
—the  officer  can  have  no  better  title  to  the 
property,— Ijeeause  the  receiptor  did  not  de- 
llvw  the  goods,  than  he  would  have  had  if 
they  had  been  delivered.  If  they  had  been 
returned  to  the  sheriff  when  demanded,  upon 
the  assignment  they  must  have  passed  to  the 
assignee.  The  officer  could  not  set  up  a  dis- 
solved attachment  against  the  claim  of  the 
assignee.  Nor  would  the  plaintiff  be  In  any 
better  position  if  the  ofllcer  could  now  re- 
cover of  the  receiptor  the  value  of  the  goods 
apon  the  receipt  The  only  grotmd  for  audi 
recoTory  being  the  oBicefB  VMM\ty  to  the 


assignee  or  some  third  person,  the  proceeds 
of  the  suit  could  not,  without  vlolatloa  of 
law,  be  applied  to  the  excludve  satisfaction 
of  the  plaintiff's  debt  but  must  be  applied 
by  the  assignee  to  the  payment  of  the  debts 
of  all  the  insolvent's  creditor^  or  paid  ore* 
by  the  sheriff  to  the  owner.  Our  conclusion 
la  that  the  Insolvency  proceedings  having*  dis- 
solved the  platntlfTs  attachment  and  the  at- 
tached property  having  gone  Into  the  pos- 
session of  the  assignee,  the  receiptor  Is  re- 
lieved from  liability  upon  the  receipt  The 
same  conclusion  la  reached  in  Massachusetts 
and  In  Maine.  Wright  v.  Dawson,  147  Mass. 
884,  18  N.  E.  1;  MttcheU  v.  Gooch,  60  Me. 
110,  113.  Case  discharged.  All  concnned. 


(«8  N.  H.  nt) 
TOWNE  T.  THOMPSON. 

(Supreme  Court  of  New  Hampshire.  ICeril- 

mack.  July  26,  1885.) 

LANDLORD  AND  TENANT— LEASED  PRBUISU 
—  FAULTY  CONDITION  —  LIABIL- 
ITY TO  TENANT. 

A  landlord  is  not  reqwnsiUe,  to  one  living 
with  a  tenant  of  his,  for  sickness  caused  by  the 
faulty  and  defective  drainage  on  the  prendses, 
where  there  is  no  contract  by  the  landlord  to 
keep  the  premises  In  lepair,  or  no  misrepresents* 
tioD  or  concealment  of  a  defectiTo  condition 
which  induced  the  tenant  to  rent  the  premises. 

Action  by  Edward  O.  Towne  against  Hor- 
ace Thompson.  Judgment  sustaining  demur' 
rer  to  complaint 

The  declaration  ta  as  follows:  "In  a  plea 
of  the  case  for  that  the  defendant  on,  to  wit 
February  1,  1893,  and  for  a  long  time  previ- 
ously, was  the  owner  of  a  certain  tenement 
house  situated  on  South  Spring  street  In  said 
Concord,  and  on  said  February  1,  1893,  leased 
one  of  the  tenements  In  said  house  to  one 
Addle  Ebrdy,  who  was  a  boardlng-honse  keep- 
er, and  who  Intended  to  use  said  tenement  for 
the  keeping  of  boarders,  of  which  the  said  de- 
fendant had  knowledge;  tliat  said  Mrs.  Hardy 
contlued  to  occupy  said  premises  and  pay  the 
rent  therefor  to  said  defendant  until,  to  wit 
May  1,  1893,  and  k«pt  several  boarders  hi 
said  tenement  amoi^  whom  was  the  plain- 
tiff; that  it  was  then  and  there  the  duty  of 
said  defendant  to  keep  and  maintain  said  ten- 
ement hi  a  healthful  and  deanly  condition,  to 
provide  proper  means  for  ventilating  the  rooms 
and  basement  of  said  tenement  and  to  pro- 
vide suitable  drains,  sewers,  and  vaults,  proih 
eriy  ventilated  and  constructed,  for  the  use 
of  said  tenants  and  lodgers  In  said  tenement; 
and  the  plaintiff  avers  that  said  Thompson 
did  not  maintain  and  keep  said  tenement  In  a 
healthful  and  cleanly  condition,  and  did  not 
provide  proper  means  for  ventilating  the 
rooms  and  basement  of  said  tenement  ftnd 
did  not  provide  suitable  drains,  sewers,  and 
vaults,  properly  ventilated  and  constructed, 
for  the  use  of  said  tenants  and  lodgers,  but  oa 
the  contrary,  willfully.  Improperly,  and  negli- 
gently permitted  refuse  and  decayed  matter 
and  water  to  remain  In  and  around  said  tens 
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ment  and  ht  the  btsement  tbereof,  and  Buf- 
fered and  permitted  said  basem^t  to  remain 
In  a  filthy,  onhealthful,  and  onrentUated  con- 
dition, and  constructed  and  maintained  In 
said  basement  an  nnsnitable,  Improperly  con- 
structed vaidt  and  privy.  And  the  plaintiff 
avers  that,  not  knowing  the  true  condition  of 
said  tenement  and  basement  set  forth  as 
aforesaid,  he  commenced  boarding  and  lodging 
with  Mrs.  Hardy  In  said  tenement  on,  to  wit, 
Febroary  1,  1803,  and  contlnoed  to  live  In 
said  tenement  until,  to  wit,  April  22.  1893: 
that  In  consequence  and  as  a  direct  result  of 
the  aforesaid  filthy,  Improper,  and  unhealth- 
fnl  condition  of  said  tenement  and  basement, 
he  became  sick  and  was  attacked  with  a  se- 
vere and  dangerous  disease,  to  wit,  diphthe- 
ria, and  waa  confined  to  his  bed  for  a  long 
time,  and  suffered  great  bodily  and  mental 
pain,  and  was  obliged  to  expend  large  sums 
<if  money  for  nursing  medicine,  and  medical 
attendance,  and  was  quarantined  by  the  board 
of  health  said  c1^,  and  not  permitted  to 
leave  said  house  for  a  long  period  of  time; 
and  the  plaintiff  further  avers  that  said  de- 
fendant prior  to  the  Illness  of  said  plaintiff 
had  been  notlfled  by  the  health  officers  of  said 
dty  of  Concord  of  the  contUtlon  of  said  tene- 
ment and  basement,  as  hereinbefore  set  forth, 
and  directed  to  put  the  same  in  suitable  and 
proper  condition;  that  said  defendant  paid  no 
attention  to  said  notice,  and  permitted  said 
premises  to  remain  In  the  same  condition  until 
th^  occasioned  the  Illness  of  the  plaintiff  set 
forth  as  aforesaid,  to  the  damage  of  the  plain* 
tiff,  as  he  says,  the  sum  of  one  thousand  dol- 
laxB  («1,000)."  The  plaintiff  amended  by  flUng 
the  ffdlowlng  additional  count:  *1tt  a  further 
plea  of  the  case  for  that  the  defendant  on  the 
Itt  day  of  FetHiary,  1898,  and  for  a  long 
time  both  before  and  after  that  day,  was  the 
owner  and  jMwsesaor  of  a  certain  tenement 
house,  bother  witii  the  aniurtenancea,  situ- 
ated at  the  coiner  itf  South  Spring  and  Mar^ 
shall  streets,  In  said  Ooncord,  and  in  which 
said  plaintiff  from  said  February  1  to  April 
22.  1883,  rightfully  Inhabited  and  dwelt;  that 
■aid  defendant,  well  knowing  the  premises,  on 
said  February  Ist.  and  for  a  long  time  both 
before  and  after  said  day.  conatmcted  and 
maintained  upon  said  premises  faulty,  lusuffi- 
drat,  Improper,  and  defective  drains  and  sew- 
en,  a  tanlty,  inaufOclent,  Improper,  and  de- 
fective privy,  a  faulty,  Insufficient,  In^iroper, 
onventllated,  and  dtfective  cdlar,  and  oa  said 
February  Ist,  and  for  a  long  time  both  before 
and  after  said  day,  said  defendant,  well 
knowing  the  premises,  unjustly  suffered  and 
permitted  to  be  In  and  remain  npcm  the  said 
premises  fAul^,  Insufficient  Improper,  and  de- 
fbcttve  drains  and  sewers,  a  raolty.  Insufflclent, 
Improper,  and  defective  privy,  a  faulty,  hisuffl- 
dent,  improper,  unventllated,  and  defective 
«dlflr;  and  the  defendant  on  Bald  Febroary 
1st,  and  for  a  long  time  both  before  and  after 
said  February  1st.  permitted  said  faulty,  ln< 
flufflclent,  Improper,  unventllated,  and  defec- 
tive drains,  sewers,  privy,  and  cellar  to  be  out 


of  repair,  and,  although  notified  of  thdr  aCoie- 
said  condition,  and  agreeing  to  change,  rem- 
edy, and  repair  the  same,  the  defendant,  well 
knowing  the  premises,  neglected  to  change, 
ruuedy,  and  repair  the  same,  wherefore,  and 
by  means  thereof,  on  divers  days  and  times 
between  said  Febmary  1  and  April  22,  1898, 
and  while  said  premises  were  being  used  In  a 
reasonable  and  ordinary  manner,  and  for  tiie 
purposes  for  which  they  were  let,  large  quan- 
tities of  ezcreisent,  filth,  stagnant  and  un- 
wholesome water,  penetrated,  Issued,  and 
flowed  from  out  of  said  .drains,  sewers,  and 
privy  into  and  upon  the  floor  of  said  cellar  in 
said  tenement,  and  also  thereby  did  create 
divers  noisome,  noxlons,  off^auslve.  and  un- 
wholesome smells,  odors,  vapors,  gases,  and 
stenches,  during  the  time  aforesaid  in  the 
tenement  aforesaid,  by  means  ot  all  which  the 
plaintiff,  not  iuiowlng  the  tme  conditim  of  tiie 
said  tenement,  became  on,  to  wit  April  6^ 
1H93,  sick  with  a  dangerous  disease,  to  wit, 
diphtheria,  and  waa  confined  to  his  bed  and 
house,  and  was  thereby  made  to  suffer  great 
bodily  and  mental  pain,  and  has  suffered  last- 
ing and  permanent  injury  to  his  health,  and 
was  put  to  great  expeoae  of  money  and  loss 
of  time  in  trying  to  effect  a  cure."  The  de- 
fendant demmrred. 

Sargent  A  Hollls  and  William  H.  Sawyer, 
for  plaintiff.  Leach  &  Stevens  and  Frank  N. 
Parsons,  for  defendant 

WAIXACBV  J.  The  possession  of  leased 
premises  Is  In  the  tenant  Persons  who  oc- 
cupy by  his  permlsslou,  as  bis  subtenants, 
servants,  employes,  or  members  of  his  fami^, 
do  not  occupy  by  permission  of  the  landlord, 
and  their  rights  In  regard  to  injuries  received 
from  defects  In  the  premises  are  governed  by 
the  same  roles  and  are  subject  to  the  same 
limitations  as  the  tenant's.  Bowe  v.  Hunklng, 
189  Mass.  880,  888;  Jaffe  v.  Harteau.  66  X. 
T.  S9S;  1  Tayl.  Landl.  &  Ten.  fi  175a.  The 
plaintiff  was  occupying  tbe  defendant's  prem- 
ises by  tbe  permission  of  the  tenant  and  not 
by  Invitation  of  the  landlord,  and  had  tbe 
same  rights  against  the  landlord  as  the  ten- 
ant—those of  a  lessee  against  a  lessor.  The 
lessee  takes  an  estate  by  purchase  In  the  prem- 
ises hired.  The  rule  of  caveat  emptor  ap- 
plies tbe  same  as  between  buyer  and  seller. 
It  rests  with  the  lessee  to  make  the  necessary 
examination  to  determine  whether  the  prem- 
ises are  safe  and  suitable  for  the  purpose  for 
which  they  are  hired.  There  Is  no  warranty 
Implied  In  the  ordinary  contract  of  letting  that 
the  premises  are  reasonably  safe  or  suitable 
for  the  uses  hitended,  or  that  the  landlord  will 
keep  the  leased  premises  in  repair;  and.  Id 
the  absence  of  any  warranty  or  of  deceit  or 
fraud  on  the  part  of  the  landlord,  the  lessee 
takes  the  risk  of  the  quality  of  the  premises, 
and  cannot  make  the  landlord  answerable  for 
any  injuries  sustained  by  him  during  bis  oc- 
cupancy by  reason  of  the  defective  condition 
of  the  premises,  or  even  of  their  faalty  con- 
struction.  Seott  T.  Simons;  64  N.  H.  420; 
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Robbtiu  T.  Jones,  10  O.  B.  (N.  8.)  221;  Bowe 
V.  Hunklng,  8^p^a;  Oowen  t.  Sunderland,  146 
Mass.  363,  14  N.  St.  117;  McKeoa  t.  Cutter, 
166  Mass.  296,  81  N.  B.  889;  Beitle  t.  Flagg, 
161  Mass.  50i,  37  N.  B.  572;  1  Tayl.  Landl.  & 
Ten.  S  i  rsa;  Busw.  Pers.  InJ.  i  82. 

If  the  defendant,  by  concealing  a  defect 
known  tu  blm,  bad  induced  Mrs.  Hardy  to 
become  his  tenant,  and  she  or  her  property 
had  been  Injured  by  his  deceit,  without  fault 
on  her  part,  there  would  have  been  a  ques- 
tion wbicb  the  case  does  not  present.  No 
misrepresentation,  concealment,  or  wrongful 
failure  to  disclose  a  defect  is  alleged  In  the 
declaration,  and  is  therefore  not  a  matter 
to  be  considered  on  demurrer.  A  large  part 
of  the  plaintiff's  ailment  relates  to  an  as- 
serted duty  of  a  landlord  to  disclose  bidden 
defects.  The  declaration  does  not  allege 
such  a  duty  or  a  breach  of  it  The  plain- 
tiff does  not  rely  upon  a  warranty  that  the 
tenement  was  fit  for  use  and  occupation  as 
a  residence,  and  he  admits  that  the  defend- 
ant had  not  made  any  contract  to  keep  the 
premises  In  a  condition  suitable  for  that  use. 
He  does  not  contest  the  two  points  settled 
In  Scott  T.  Simons,  that  there  was  no  Im- 
plied warranty  of  fitness  for  occupation,  and 
no  implied  contract  to  keep  the  premises  In 
repair;  and  be  does  not  allege  in  pleading 
or  contend  In  argument  that  there  was  any 
express  contract  on  either  point  It  Is  not 
alleged  that  the  defendant  carried  filth  to 
the  premises  after  they  were  let  to  Mrs. 
Hardy.  The  charge  is  one  of  omission.  In 
the  first  count  It  is  alleged  that  It  was  the 
defendant's  duty  to  keep  the  tenement  In  a 
healthful  and  cleanly  condition,  and  that  he 
did  not  perform  this  duty.  The  relation  be- 
tween blm  and  bis  tenant  was  one  of  con- 
tract No  contract  Is  alleged,  binding  him 
to  keep  the  tenement  in  a  healthful  and 
cleanly  condition;  and  the  plaintiff,  being 
on  the  premises  as  a  boarder  under  a  con- 
tract with  the  tenant,  had  no  greater  rights 
as  against  the  defendant  that  Mrs.  Hardy 
bad.  So  long  as  he  violated  no  contract  and 
did  not  invade  the  premises,  be  was  no  more 
liable  to  bis  tenant,  or  the  boarders  residing 
there  in  the  exercise  of  contractual  rights 
acquired  from  the  tenant,  for  an  uninhabit- 
able condition  of  the  premises,  than  he 
would  hare  been  for  not  covering  the  house 
If  the  roof  had  been  removed  by  whirlwind 
or  fire.  He  was  not  bound  to  keep  the 
bouse  in  a  habitable  condition,  because  his 
contract  ytlth  his  tenant  did  not  require  him 
to  do  It,  and  bis  obligations  to  persons  resid- 
ing there  under  contracts  with  his  tenant 
were  no  greater  than  his  obligations  to  his 
tenant  under  whom  they  acquired  their 
rights  of  residence.  So  far  as  his  alleged 
omission  is  concerned,  the  case  is  as  if  Mrs. 
Hardy  had  been  grantee  of  the  fee,  instead 
of  grantee  of  a  term.  If  he  were  responsi- 
ble for  a  nuisance  on  his  premises  that  In- 
jured the  occupants  of  adjoining  land  owned 
by  A.,  It  would  be  because  be  Invaded  the 


territory  of  A.  with  noxious  air,  as  ne  wxttM 
be  liable  for  invading  It  with  cattle  or  a 
hostile  force  of  men.  When  the  plaintiff 
went  to  lire  on  the  defendant's  territory  un- 
der a  contract  with  the  defendant's  t^iant, 
he  accepted  the  contractual  rights  acquired 
by  the  tenant,  and  those  rights  did  not  In 
elude  a  right  to  have  the  premises  kept  Id 
a  condition  suitable  for  residence. 

What  Is  said  In  Scott  v.  Simons  about  a 
landlord's  llabltity  for  faulty  construction 
was  evidently  Intended  to  be  a  mere  repeti- 
tion of  the  doctrine  of  Alston  v.  Grant  3  Bl. 
&  Bl.  128,  and  is  based  u[>on  a  misunder- 
standing or  mlsappllcati(H]  of  that  caae. 
Qrant,  having  a  reservoir,  constructed  a 
sewer  which  carried  off  the  water  from  the 
reservoir  under  a  street  near  two  of  his 
bouses.  Subsequently  he  let  the  bouses  to 
Alston,  and  continued  to  use  the  sewer  as 
before.  It  does  not  appear  that  the  sewer 
was  on  the  premises  leased  to  Alston. 
Whether  it  was  or  was  not  seems  not  to  be 
material,  as  Grant  retained  the  use,  control, 
and  management  of  the  sewer  for  his  pur- 
pose of  carrying  off  the  water  from  bis  res- 
ervoir, which  apparently  was  not  on  the 
leased  premises,  and  evidently  was  not 
leased  to  Alston.  By  reason  of  the  unskill- 
ful construction  of  the  sewer,  water  escaped 
from  it  Into  the  cellars  of  the  houses.  The 
plalntlfTs  argument  put  his  claim  on  the 
ground  that  he  had  the  same  right  of  ac- 
tion that  he  would  have  had  If  he  had  been 
the  owner  of  the  fee,  and  not  on  the  rela- 
tion of  landlord  and  tenant  He  did  not 
claim  that  he  was  tenant  of  the  sewer,  bat 
relied  wholly  on  the  rights  of  adjacent  own- 
ers, and  the  obligation  of  A.  not  to  make  an 
unreasonable  use  of  his  own  land  that  would 
be  injurious  to  the  owners  of  adjoining 
lands.  The  caae  was  argued  and  decided 
on  that  ground,  and  it  has  no  bearing  on  a 
case  of  landlord  and  tenant,  like  Scott  v. 
Simons,  in  which  there  is  no  unreasonable 
use  of  adjoining  land,  and  no  use  made  of 
leased  premises  by  the  landlord,  and  in 
which  the  rights  of  the  tenant  and  those 
claiming  under  him  are  necessarily  created 
by  the  contract  of  letting  and  hiring  between 
the  landlord  and  the  tenant  What  is  said 
In  Scott  T.  Simons  about  a  landlord's  liabil- 
ity for  suffering  a  drain  to  remain  defective 
after,  notice  that  It  had  become  so  Is  a  con- 
tradiction of  the  decision  In  the  same  case 
that  be  la  not  bound  to  keep  the  leased  prem- 
ises in  repair,  and  is  based  on  a  misapplica- 
tion of  Church  of  the  Ascension  v.  Buckhart. 
3  Hill  (N.  Y.)  193,  In  which  the  wall  of  a 
building  that  had  been  destroyed  by  fire  was 
blown  over  upon  a  traveler  In  the  street. 
For  the  purpose  of  that  case,  the  traveler 
had  the  rights  of  an  owner  of  adjoining 
land.  The  owner  of  the  wail  was  negligent 
In  allowing  the  wall  to  stand  In  a  dangerous 
condition.  He  was  liable  as  he  would  haT(> 
been  if.  In  rebuilding  the  wall,  be  had  care- 
lessly dropped  a  brick  .or  stone  on  an  ad- 
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Joining  owner  properly  standing  or  moving 
on  bis  awn  soil.  He  was  liable  for  ao  un- 
reasonable UBe  of  bis  own  land,  causing  an 
Injurj  to  one  exercising  a  right  of  an  owner 
of  adjoining  land.  This  liability  seems  to 
have  been  inadvertently  taken  in  Scott  t. 
Simons  as  a  liability  of  a  landlord  to  keep 
leased  premise  In  repair.  It  Is  expressly 
said  that  he  would  be  liable  for  not  repair- 
ing a  drain,  although  It  Is  expressly  held  In 
the  same  case  that,  when  he  Is  not  bound 
by  express  contract  to  keep  leased  premises 
In  repair,  no  such  contract  is  Implied  by  law. 
Whether  the  grant  is  of  the  fee,  or  of  a  term 
of  years  or  days,  the  rights  of  the  grantee 
and  those  claiming  under  him  may  be  those 
of  adjoining  owners,  if  the  grantor  owns 
adjoining  land;  but  the  rights  of  the  grantee 
and  those  claiming  under  him  In  the  granted 
premises  are  derived  from  the  grant,  and  If 
the  grant  does  not  require  the  grantor  to 
change  the  structure  of  buildings  or  drains 
on  the  granted  premises,  or  repair  them, 
he  Is  under  no  obligation  to  the  grantee  so 
to  do.  In  Church  of  the  Ascension  v.  Buck- 
hart,  If  the  owner  of  the  dangerous  wall  had 
leased  the  lot,  with  the  dangerous  wall  upon 
't,  to  the  traveler  upon  whom  it  fell,  and  the 
wall  had  fallen  upon  the  lessee  while  at 
work  on  the  lot,  cultivating  it  as  a  garden, 
the  lessor  would  not  have  been  liable,  unless 
for  deceit  in  not  disclosing  a  hidden  defect, 
or  on  some  other  ground  not  presented  by 
this  case;  although  he  would  be  liable  for 
damage  done  an  adjoining  lot  by  the  fall 
of  the  wall.  If  bis  allowing  the  wall  to  stand 
in  a  dangerous  condition  was  an  unreason- 
able use  of  his  land,  as  the  nuisance  caused 
by  a  defective  drain  might  be  if  it  invaded 
the  adjoining  lot  with  poisonous  exhalations. 
On  the  question  of  liability.  It  might  not  be 
material  whether  the  invasion  were  of  brlcka 
or  of  polluted  atmosphere.  A  tenant  would 
assume  the  risks  of  a  dangerous  condition  of 
the  leased  premises,  unless  there  were  deceit, 
special  rights  created  by  express  contract,  or 
some  cause  of  action  that  does  not  appear 
In  this  case.  Aside  from  the  errors  of  Scott 
r.  Simons,  the  plalntifTs  chief  contention  Is 
that  a  tenant,  or  a  person  claiming  under 
him  and  having  his  rights,  also  has,  against 
the  landlord,  the  rights  of  an  adjoining  own- 
er,—a  doctrine  that  we  are  imable  to  adopt 
Demurrer  snstained. 

PARSONS,  did  not  sit.  The  otbem  con- 
curred. 

«S  N.  H.  M) 

STATS)  ex  reL  TBOBITDIKB  et  aL  T.  COL- 
LINS et  al. 
(Supreme  Ooort  of  New  Hampshire. 
mack.  July  26,  1895.) 

IKTOXICATINa  LIQUORS— DIRECTING  VERDICT 
—  REMOTE  EVIDENCE  —  PUBLIC  RECORDS  — 
FORMER  CONVICTION— PETITION  TO  ABATH 
NUISANCE— CIVIL  PROCEEDINO. 

1.  It  is  not  error  to  deny  a  motion  for  a  non- 
nit  and  to  dliw^  a  verdict  for  defendant,  when 


there  ia  some  evldoiee  to  support  the  aUegations 

of  the  petition. 

2.  In  a  proceeding  for  the  abstement  of  an 
alleged  liquor  nuiaance,  testimony  was  intro- 
duced that,  on  the  date  named  in  the  petition, 
witness  was  on  the  premises  deacritted  there- 
in, and  saw  a  bar,  glasses,  bottles,  a  bartender, 
men  drinking  at  the  bar,  and  barrels,  which  one 
of  defendants  told  them  contained  liquor.  An- 
other witness  testified  that  he  was  on  the  prem- 
ises two  months  prior  to  the  date  set  forth  in 
the  petition,  and  saw  liquor  sold  there;  and, 
while  it  was  not  directly  shown  that  defend- 
ants sold  it  or  knew  of  it,  there  was  evidence 
that  one  of  the  defendants  had  for  a  long  time 
nsed  the  premises  for  a  saloon,  and  that  the  oth- 
er defendant  lived  over  the  saloon,  and  had  his 
place  of  business  in  plain  view  of  the  rear  door 
of  the  saloon.  BM,  that  it  was  for  the  jnry  to 
determine  by  whom  the  sales  betweoi  the  dates 
mentioned  were  made,  and  whether  they  were 
made  with  the  linowledge  of  . the  defendant  who 
owned  the  biulding  and  lived  over  the  s&ioun. 

3.  The  question  whether  evidence  of  sales  of 
liquors  made  two  months  before  the  illegal  sales 
charged  In  the  petition  is  too  remote  to  be  admis- 
sible is  to  be  determined  by  the  trial  judge. 

4.  The  contents  of  a  public  record  that  can- 
not be  removed,  or  certined  copies  of  which  can- 
not be  furnished  by  the  custodian  thereof,  may 
be  proven  by  an  examined  copy,  sworn  to  by  an 
unotHcIal  witness. 

G.  In  a  proceeding  for  the  abatement  of  an  al- 
leged liquor  nuisance,  testimony  by  a  witness 
that  he  had  received  a  blank  appUcation  for  a 
United  States  liquor  license  from  an  internal 
revenue  official,  which  application  contained  an 
explanation  of  certain  abbreviations  nsed  by  the 
department,  is  competent  to  explain  correspond- 
ing abbreviations  found  In  the  record  of  a  reve> 
uue  collector. 

6b  In  a  proceeding  to  abate  a  liquor  nmsance, 
evidence  that  one  defendants  had  been  con- 
victed of  the  illegal  sale  of  liquors  In  the  dty 
where  the  traffic  sought  to  be  suppressed  la  alleg- 
ed to  be  carried  on,  Is  competent,  in  connection 
with  testimony  that  he  had  no  place  of  busiuesa 
other  than  the  one  described  in  the  petition^  aa 
it  is  for  the  Jury  to  determine  whether  the  ille- 
gal sales  were  made  on  the  premises  described 
In  the  complaint,  and  it  Is  immaterial  what  his 
plea  was  at  the  time  of  the  former  conviction. 

7.  In  a  proceeding  to  abate  an  alleged  liquor 
nuisance,  evidence  that  one  of  defendants  claim- 
ed certam  liquors  which  were  seized  under  a 
libel,  and  taken  from  the  premises  described  In 
the  complaint,  on  the  day  defendant  was  char- 
ged to  have  sold  liquors,  is  admissible  as  an  ad- 
mission that  he  owned  the  place. 

a  Under  Pub.  St.  c.  201^  U  4,  5.  which  pro- 
vide that  any  building  that  is  used  for  the  sale ' 
of  intoxicating  liquors  is  a  common  nuisance, 
which  the  supreme  court  may  abate  by  Injunc- 
tion on  petition  of  20  legal  voters,  a  petition  for 
an  injunction  la  a  cIvU  inoceedlng,  and  the  is- 
sues thereunder  are  to  be  determined  by  a  pre- 
ponderance of  the  evidraice. 

BxcepUons  from  Merrimack  county. 

Proceeding  by  the  state,  on  relation  of  one 
Tbomdlke  and  others,  against  James  OoUIns 
and  another,  to  abate  a  liquor  nuisance.  To 
a  refusal  to  grant  defendants'  motion  for  a 
nonsuit  and  a  dismissal  at  close  of  plaintiffs* 
case,  and  to  the  evidence  introduced  by  peti- 
tioners, defendanta  excepted.  Stxcepdnu 
overruled. 

For  former  opinion,  see  36  AtL  660. 

Petition  (rf  20  legal  voters  of  Concord  for 
the  abatement  of  an  alleged  liquor  nuisance, 
under  Pub.  St  c.  205,  fiS  4,  6,  filed  March  2. 
1894.  Verdict  for  the  state.  Evidence  -  was 
introduced  tending  to  show  that  the  premises 
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described  In  the  petition  on  Mardi  2,  1894, 
were  used  by  the  defendant  Collins  for  the 
Illegal  sale  of  Uquor,  with  the  permission  and 
by  the  sufferance  of  the  defendant  McShane. 
At  the  close  of  the  state's  evidence  the  de- 
fendants moved  for  a  nonsuit  and  for  a  rer- 
dlcL  The  motions  were  denied,  and  the  de- 
fendants excepted.  The  defendants  introdu- 
ced no  evldeace,  but  excepted  to  evidence  ad- 
mitted, the  argument  of  counsel,  and  the 
charge  of  the  court,  as  follows:  Witnesses 
were  permitted  to  testify  that  they  were  on 
the  premises  March  2,  1S&4,  and  saw  there 
bottles,  glasses,  a  bar,  a  bartender,  men 
drinking  at  the  bar,  and  barrels  in  fbe  cellar, 
which  Collins  told  them  contained  liquor.  A 
witness  testified  that  about  two  montbs  be- 
fore March  2,  1891,  he  was  on  the  premises, 
and  "saw  two  men  behind  the  bar  selling  out 
the  rum  pretty  fast"  The  use  of  the  premises 
and  sales  of  liquor  prior  to  March  2,  1S94, 
and  as  remote  as  April  20,  1S93,  were  shown, 
without  any  direct  evidence  that  the  sales 
were  made  by  Collins  or  under  his  direction, 
or  with  the  knowledge  of  either  Collins  or 
McShane.  Thorndike,  one  of  the  petitioners, 
testified  that  he  examined  the  records  of  the 
Internal  revenue  collector  at  Portsmouth,  and 
made  a  copy  thereof,  as  follows:  "Collins,  J. 
M.,  W.  M.  L.  D.,  Concord,  July  1,  1893.  550, 
July  14,  1893,  No.  2189,  13  Warren  St" 
"CoUlDS,  J.  M.,  R.  L.  D.,  Concord,  July  1. 
1893,  ?25,  July  14,  1893,  No.  7277,  13  Warren 
St"  There  was  no  other  evidence  tending 
to  show  that  Collins  had  paid  a  special  rev- 
enue tax.  Wheeler,  another  petitioner,  whe 
was  not  In  any  way  connected  with  tbe  In- 
ternal revenue  bureau,  testified  that  he  re- 
ceived from  an  ofliclal  of  that  bureau  at 
Washington,  D.  C,  a  blank  application  for 
a  license,  wblcb  gave  the  rules  for  filling  the 
same,  and  the  definition  of  the  abbreviations 
used;  and  he  read  that  portion  of  the  blank 
showing  tliat  the  letters  "R,  L.  D."  stand  for 
retiil  Uquor  dealer,  and  "W.  M.  L.  D."  for 
wholesale  malt  liquor  dealer.  The  clerk  of 
the  Concord  police  court  testified  that  tbe 
record  of  tbat  court  showed  the  conviction  of 
Collins  for  Illegally  selling  liquor  on  May  20 
and  August  26,  1893;  but  the  record  did  not 
show,  nor  was  there  any  evidence,  that  such 
sales  were  made  on  the  premises  described  In 
the  petition,  except  that  Collins  had  no  other 
saloon  in  Concord.  On  August  26,  1803,  Col- 
lins' pica  was  nolo  contendere.  It  appearing 
that  the  liquors  seized  on  March  2,  1894,  as 
the  property  of  Collins,  were  returned  to  him, 
as  claimant,  by  order  of  the  court,  the  libel 
In  State  v.  Spirituous  Liquors,  68  N.  H.  47, 
40  Atl.  S98,  OoUIns'  motion  to  dismiss,  In 
which  he  was  alleged  to  be  the  owner,  the 
agreed  case,  and  the  opinion  of  the  court 
therein  were  introduced  In  evidence.  In  his 
closing  argument,  the  state's  counsel  com- 
mented upon  the  fact  that  the  defendants 
did  not  testify,  argued  that  their  silence  was 
^o  be  considered  and  weighed  against  them, 
and  remarked  that,  U  tbe  defendants  were 


doing  a  Intimate  bu^ess,  they  could  have 
taken  the  stand  and  explained  it  The  coiurt 
Instructed  the  jury  that  the  action  being 
civil  and  not  criminal,  tbe  result  was  to  be 
determined  upon  a  balance  of  probabilities, 
and  further  said:  "The  defendants  have  put 
in  DO  evidence  whatever,  and  therefore  the 
only  question  Is  whether  the  evidence  before 
you  makes  It  more  probable  than  otherwise 
that  tbe  allegations  of  the  petition  are  true; 
and  In  weighing  the  testimony  you  may  prop- 
eriy  consider  the  fact  that  the  defendants 
have  not  testified  in  their  own  bebalf,  and 
give  It  such  weight  as  yon  may  deem  It  to  b« 
enUUed." 

William  B.  Sawyer  and  Burleigh  ft  Adami^ 
for  tbe  State.  John  M.  UltcheU  and  Albln. 
Martin  &  Howe,  tor  defendantB. 

CLARK,  J.  There  was  evidence  tending 
to  show  that  the  premises  described  in  the 
petition  on  March  2,  1894,  were  used  by  tbe 
defendant  CoUlns  for  the  illegal  sale  of  liq- 
uor, with  the  permission  and  by  the  suffer- 
ance of  the  defendant  McShaue.  This  was 
sufficient  to  sustain  the  denial  of  the  motions 
for  a  nonsuit  and  for  direction  of  a  verdict 
for  the  defendants.  The  evidence  waa  pn^ 
erly  submitted  to  the  jury. 

The  evidence  of  witnesses  who  testified 
that  they  were  on  tbe  premises  on  March  2, 
1894,  and  saw  bottles,  glasses,  a  bar,  a  bar- 
tender, men  drinking  at  the  bar,  and  barrels 
which  Collins  told  them  contained  Uquor,  was 
competent  and  material  upon  the  question  of 
the  use  of  the  premises,  which  was  submitted 
to  the  Jury.  The  evidence  of  the  witness  who 
testified  that  he  was  on  the  premises  two 
months  before  March  2,  18W,  and  "saw  two 
men  behind  tbe  bar  selling  out  the  nun 
pretty  fast,"  and  that  as  to  the  use  of  the 
premises  for  the  sale  of  liquor  prior  to  March 
2,  181>1,  and  as  remote  as  April  20,  1893,  was 
also  competent  on  the  question  of  use. 
While  It  was  not  directly  shown  that  the 
eales  prior  to  March  2,  1894.  were  made  by 
Collins  or  under  his  direction,  or  with  tbe 
knowledge  of  either  Collins  or  McSbane,  there 
was  evidence  tbat  Collins  had  long  used  a 
part  of  tlie  building  for  a  saloon,  over  which 
McShane  bad  lived  for  several  years,  and 
ttiat  the  latter  occupied  a  place  of  business 
near  the  saloon,  and  In  plain  view  of  its  rear 
entrance.  Upon  all  this  evidence,  it  was  for 
the  jury  to  determine  by  whom  the  sales  be- 
tween the  dates  mentioned  were  made,  and 
whether  the  premises  were  used  for  the  ille- 
gal sale  of  liquor  during  that  time  with 
the  knowledge  of  McShane.  The  question 
whether  evidence  of  sales  prior  to  March  2. 
1894,  should  have  been  exdoded  on  the 
ground  of  remoteness,  was  one  of  fact,  to  be 
determined  by  tbe  presiding  Justice. 

Thorndike  testified  tbat  he  examined  the 
records  of  the  Internal  revenue  collector  at 
Portsmouth,  and  made  a  copy  thereof,  which 
be  produced  and  read  to  tbe  Jury.  Tbe  cop> 
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■bowed  tliat  OolUns  had  paid  the  ipedal  »t- 
ome  tax  aa  a  wholesale  malt  Uquor  dealer 
and  a>  a  retail  liquor  dealer,  at  18  Warren 
street,  Concord,  from  July,  1898,  to  July, 
18M.  In  State  r.  LoughUn,  66  N.  H.  266,  20 
AtL  981,  evidence  of  the  same  diaracter  re- 
garding the  same  public  record  was  offered, 
and  It  was  held  that  a  pnbUc  record  may  be 
proved  by  an  examined  copy  swom  to  hy  an 
unofficial  witness.  In  State  v.  lioughlln  It 
appears  that  the  records  of  the  Internal  rev- 
enue collector  are  required  by  law  to  be  kept 
open  to  public  inspectlcm,  and  that  the  col- 
lector cannot  remove  them  or  furnish  copies. 
The  evidence  of  Thomdlke  as  to  his  examina- 
tion of  the  record,  and  the  copy  made  by  him, 
were  competent  to  show  that  Collins  had  paid 
the  special  tax.  State  v.  LoughUn,  supra; 
Whitehottse  v.  Blckford.  29  N.  H.  471.  If  it 
were  neceuary  to  show  the  Impossibility  of 
educing  the  orlgtaul  record  In  order  to  ren- 
der the  copy  admissible,  that  could  be  done 
now.  So,  also,  the  testimony  at  Wheeler  was 
properly  admitted.  The  blank  triplication 
for  a  United  States  license  proeoied  from  the 
internal  cerenne  bureau,  showing  the  rules 
for  filling  out  the  same*  and  the  definition  of 
the  abbreviations  used,  came  from  the  proper 
source,  and  was  eunpetent  to  e^laln  the  cbr- 
reeponding  abbreviationa  which  appeared  in 
the  eopy  of  the  record  testified  to  by  Thom- 
dUce. 

The  record  of  the  police  court  was  compe- 
tent to  show  filial  sales  of  liquor  by  Collins 
In  Ooocord.  There  wu  evidence  that  Collins 
bad  no  place  of  badness  In  Concord,  other 
than  that  on  the  premises  described  In  the 
petition;  and  whether  the  sales  on  May  20 
and  August  26,  1893,  were  made  on  those 
premises,  was  for  the  Jury  to  determine.  The 
judgment  was  the  material  fact  shown  by  the 
record.  It  Is  Immaterial  whether  the  plea 
was,  "QuUty,"  "Not  guilty,"  or  "Nolo  con- 
tendere." State  V.  Fagan,  64  N.  H.  4S1,  14 
Afl.  727. 

It  having  been  shown  that  the  liquors 
■elxed  on  March  2,  1894,  were  subsequently 
returned  to  Collins,  as  claimant,  by  order  of 
conrt,  the  evidence  of  what  he  did  In  the  ac- 
tion ^tate  T.  Spirituous  Liquors,  68  N.  H.  47, 
40  Atl.  898)  was  admissible  aa  an  admission 
and  claim  on  his  part 

A  petition  for  an  Injooctlon  mider  Uie  "Nai- 
sance  Act,"-  so  called.  Is  a  dvU  proceeding. 
State  r.  Saunders,  06  N.  H.  39,  2S  Aa  688; 
Banconr's  Petition,  66  N.  H.  172,  20  AtL  030. 
This  fact  la  an  answer  to  the  defendants'  ex- 
ception to  the  argument  of  counsel  and  cha^e 
of  tiie  conrt  Being  a  oivll  proceeding,  the 
anestlon*  at  Issue  were  to  be  determined  upon 
Hie  balance  of  probabilities,  and  the  jury 
vrare  at  liberty  to  draw  such  inferences  aa 
they  reasonab^  might  from  the  fact  that  tiie 
defendants  did  not  testify.  Qurter  v.  Beala, 
44  N.  H.  408,  418.   Exceptions  overruled. 

BLODOnTT,  J.,  did  not  sit  The  others 
concurred. 

44A^«3 


on  Pa.  St.  607) 
COMMONWEALTH  v.  BBOWN. 
(Supreme  Ooort  of  Peansylvanla.  Not,  6,  1890.) 

HOMICIDB^-THREATS—BVIDBNCBI— INSANITY 
-OPINION  aviDBNCB-ADMlSSIBIUTT. 

1.  On  a  trial  tor  oxoridde,  a  magistrate  be- 
fore Trhom  the  priaoaer  wax  tried  Bho/tl7  be- 
fore the  homicide  for  breucli  of  the  peaf^e,  on 
iutormatioD  of  hia  wife,  may  testify  to  a  threat 
by  the  prisoner  against  his  wife  made  m  his 
weaenee,  over  objection  that  as  the  statement 
did  aot  appear  on  ttie  magistrate'B  docliet,  wblch 
was  put  in  evidence,  it  wbb  inadmissible,  aa  con- 
tradictory of  the  record;  for  the  atatement  was 
no  part  of  the  record,  and  if  It  had  been,  and 
was  omitted  by  the  magistratek  he  could  still 
teatify  to  it 

2.  On  a  defense  of  ioaanitj  on  a  trial  for  mur- 
der, a  nonexpert  witness,  who,  tiiough  having 
no  personal  acqnaintance  with  the  prisoner,  had 
seen  him  frequently  and  observed  his  conduct, 
ma7  testify  whether  he  believed  him  to  be  In- 
sane. 

Appeal  from  court  of  oyer  and  terminer, 
Philadelphia  county. 

Robert  W.  Brown  was  convicted  of  murder 
in  the  first  degree,  and  h6  appeals.  Afilrmed. 

U.  Luther  Nicholas,  for  appellant  P.  F. 
Bothermel,  Jr.,  Dlst  Atty.,  S.  A.  Boyle,  and 
T.  a  FInletter,  Asst  Dlst  Attys.,  for  the 
Commonwealth. 

DBAN,  J.  The  defendant  was  convicted  of 
murder  of  the  first  degree  on  June  20,  1880, 
and  sentenced  to  death.  The  evidence  show- 
ed that  on  3lBt  December,  1S98,  he  bad  stab 
bed  to  death  ills  wife,  Lucinda  Brown.  Be- 
cause of  domestic  trouble,  they  had  been  sep- 
arated for  about  three  years.  From  the  evi- 
dence, the  Jury  found  all  the  elements  of 
murder  of  the  first  degree.  They  could  not 
have  found  otherwise.  We  now  have  this 
peal,  with  six  assignments  of  error. 

The  first  alleges  error  In  the  admission  of 
the  testimony  of  Magistrate  Cunningham.  On 
October  12,  1888,  the  prisoner  had  been  ar- 
rested on  a  charge  of  breadi  of  the  peace,  on 
Information  made  by  his  wife.  At  the  hear- 
ing he  was  committed.  On  leaving  the  mag- 
istrate's office,  he  announced  publicly  be 
"would  get  even  with  her  as  soon  as  he  got 
out"  Very  soon  after  be  was  released  from 
prison,  he  committed  the  murder.  It  Is  ob- 
jected that  no  note  of  what  was  said  by  the 
prisoner  appears  on  the  magistrate's  docket 
wblch  was  offered  Ui  evidmce  solely  for  the 
purpose  of  showing  the  date  and  nature  of  the 
proceedings.  Therefore,  It  Is  argued,  the  tes- 
timony contradicted  the  record,  and  was  Inad- 
missible. It  was  wholly  Immaterial  whether 
the  prisoner  testified  at  the  hearing,  or.  If  he 
did,  that  the  magistrate  had  made  no  minute 
of  bis  testimony.  The  purpose  was  to  show 
that  the  prisoner  had  threatened  his  wife,  and 
the  cause  that  prompted  the  threat.  The  evi- 
dence was  properly  no  part  of  the  record;  and 
eVCT  If  It  was,  and  the  officer  had  omitted  It 
he  conld  stUl  testify  from  recollectloa  as  to 
what  the  prisoner  said.  And  the  magistrate's 
docket  although  not  that  of  a  court  of  record, 
was  also  clearly  admissible  to  show  the  date 
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and  nature  of  the  proceeding,  especially  when 
Its  verity  was  supported  by  tbe  testimony  of 
tbe  officer  vho  made  the  entries.  This  a«- 
slgnment  Is  OTerruled. 

The  second,  third,  fonrtb,  and  fifth  assign- 
ments allege  error  In  admitting  the  testimony 
3f  four  witnesses,— Sheldon,  Hamilton,  Fuller, 
and  Miller.  The  prisoner  set  up  the  plea  of 
Insanity,  and,  to  sustain  it,  offered  the  weak- 
est sort  of  testimony,— such  as  that  he  was 
continually  talking  of  his  marital  trouble  to 
those  of  his  friends  who  would  U«ten  to  him, 
and  complaining  of  the  obduracy  of  his  wife, 
who.  on  account  of  his  ill  treatment  of  her. 
persisted  in  living  apurt  from  htan.  In  fb^ 
opinion,  he  was  Insane  on  this  subject  It 
was  undoubtedly  defendant's  right  to  adduce 
such  testimony,  although  tbe  witnesses  were 
not  experts,  but  only  acqtialntances.  But  In 
answer  thereto  the  commonwealth  called  ttie 
four  witnesses  mentioned.  All  but  Sheldon 
were  well  acquainted  with  him  from  one  to 
three  years.  They  testified,  after  stating 
thelt  om>ortunities  for  obsemtion,  that  In 
their  opinion  he  was  entirely  sane.  Sheldon 
had  no  personal  acquaintance  with  the  pris-' 
oner,  but  he  was  an  officer,  and  patrolled  the 
street  where  the  wife  lived;  had  frequenOy 
seen  the  prisoner  looking  In  the  Ticlnity,  ap- 
paruit^  seeking  an  opportunity  to  meet  her; 
had  been  present  at  the  hearing  at  the  mag* 
.strata's,  and  there  witness^  his  conduct 
It  will  be  noticed  that  the  plea  only  alleged 
Insanity  on  the  one  subject,  to  wit  bis  marital 
tronbles.  It  was  on  the  occasion  when  sedE- 
Ing  his  wife,  and  hi  her  presence,  tbat  this 
mtmomanla.  If  It  existed  at  all,  would  malce 
Itself  apparo^t  Under  such  drenmstances 
the  witness  saw  him,  and  noticed  no  indica- 
tion of  insanity,  but  from  wliat  he  had  seen, 
believed  he  was  sane,  l^bls  was  competrat 
testimony.  It  la  not  petwmal  acquaintance 
alone  that  is  a  basis  for  the  c^lnlon  of  non- 
expert witnesses,  but  personal  observation  al- 
so, under  clrcumMances  favorable  to  correct 
Judgment.  Whart.  Or.  Bv.  |  417.  There  la 
no  merit  In  these  assignments,  and  they  are 
overruled. 

The  sixth  assignment  Is  not  pressed  in  tin 
argument  Ther^ore  we  do  not  notice  It 
further  than  to  say  it  Is  wholly  grotmdless. 
The  Judgment  Is  affirmed,  and  It  Is  directed 
that  the  record  be  remitted  to  the  court  be- 
low, that  It  may  be  carried  into  exeeutlon  ac- 
cording to  law. 


(1»  Pa.  8L  B67) 

OOMMONWEALTB  BRBNNAN. 
(Saiffeme  Court  pf  Pennsylvania.  Nov.  6, 1890.) 
iNOZonnNiv-iroTioN  to  quash-tihb  or 

UAKINa. 

A  motion  to  qoadi  an  iDdictment  becanae  it 
•vtB  not  foand  after  an  iDformation  mibacribed 
before  the  commlttlQg  magistrate,  while  It  may 
have  been  heard  on  a  proceeding  to  be  dischar- 
ged from  custody  for  an  illegal  commitmeot,  is 
too  late  after  Inaictment  found  wt  the  trial  of 
dw  eanaa. 


Appeal  from  court  of  oyer  and  tenubwr, 
Schuylkill  county, 

Thomas  Brennan  was  convicted  of  murder 
In  tbe  first  d^ree,  and  he  appeals.  Affirmed. 

James  Flannlgan,  George  Dyson,  and 
Charles  N.  Bnunm,  tor  appellant  Edgar  W. 
Bechtel,  Dlst  Attj^  tor  tbe  Commonwealth. 

PBB  GUBIAH.  The  defendant  was  tried 
upon  an  Indictment  taaaH  regularly  by  the 
grand  Jury  upon  examination  of  wltneeses 
after  Infcomatlon  made  before  a  magistrate. 
A  trial  was  bad  vpaa  the  merita,  and  the  de- 
fendant was  duly  convicted  of  murder  of  the 
first  degree.  On  the  trial  a  motion  was  made 
to  quash  the  hidlctment  because  it  was  not 
found  after  an  information  sworn  to  and  sub- 
scribed before  the  committing  magistrate. 
While  the  defendant  might  have  been  heard 
on  that  subject  upon  a  proceeding  to  be  dls- 
cba^ed  from  custody  on  the  ground  of  an  Il- 
legal commitment  It  Is  certainly  too  late 
after  indictment  found  upon  the  trial  of  tbe 
cause.  Tbe  finding  of  the  Indictment  cannot 
be  Invalidated  for  any  sudi  reason.  The 
Judgment  Is  affirmed,  and  the  record  is  remit- 
ted fw  the  purpose  of  execution  according  to 
bw. 


083  Pa.  St.  436) 

la  re  LINCOLN  ATHL 

Appeal  of  R03EBUBO. 

(Supreme  Court  of  Pennaylvanla.    Oct  80, 
189S.) 

STREET  PATINO— ABSBS8UENTS. 
Hiough  a  turnpike  company,  when  in  poa- 
session  of  a  road,  atoned  a  portion  of  it  one- 
fourth  to  one-half  of  its  width,  atill  such  stoning, 
which  was  in  a  ruinous  aad  unsafe  condition 
when  the  road  ceased  to  b^ong  to  the  company 
and  became  a  borough  street,  and  removed 
tbe  borough  in  paving,  and  never  used  or  adopt- 
ed by  it,  is  not  snch  s  paving  as  will  preclude 
assessment  on  the  abntting  pr(q>ertleB  at  the  cost 
of  paving  by  the  boiougli. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

In  the  matter  of  tbe  Improvement  of  Lin- 
coln avenue  In  the  borough  of  Bellevue. 
From  decree  dismissing  exceptions  to  report 
of  viewers,  William  Bolsebnrg  appeals.  Af- 
firmed. 

The  following  is  tbe  opinion  of  the  court 
below  (Sfaafter,  J.):  'Oi^ncoln  avome  in  the 
borough  of  Bellevue  was  graded  and  paved 
under  an  ordinance  ot  the  coundl,  and  tUa 
proceeding  Is  for  tbe  assessment  of  the  ooat 
of  the  Improvoneut  The  viewrai  have  made 
a  report  whereby  the  coat  of  the  Improve- 
ment has  been  aseeased  against  th^  owna» 
of  the  abutting  lanperties  aoeordliv  to  the 
frontage  on  the  avenue.  To  this  a  large  num- 
ber of  the  parties  assessed  have  filed  excep- 
tions; all.  so  far  as  we  can  see.  In  the  same 
words.  There  are  nine  exceptkma,  the  tnt>- 
stance  of  which  is  tbat  the  cat  of  the  paving 
should  not  be  borne  by  the  abutting  propu^ 
t7.  because:   (1)  Tbe  street  la  a  main  thor- 
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oughfare,  and  tbe  paving  of  It  a  benefit  to 
persona  outside  the  borougb  and  in  the  bor* 
ough.  not  on  tbls  arenue.  (2)  That  the  ave- 
nue was  formerly  a  turnpike,  and  was  taken 
by  the  county  commlsaloners  from  the  turn- 
pike company  by  condemnation  proceedings, 
and  therefore  belongs  to  the  county.  (3)  • 
That  the  proceedings  to  widen  and  Improve 
the  avenue  have  never  been  ended.  (4)  That 
this  is  a  rural  district,  and  the  foot-fh>nt 
role  does  not  apply  to  It.  {6)  That  tbe  turn- 
pike company  macadamized  the  road,  and 
that  tbe  paving  by  the  borough  is  a  repaviug, 
and  not  an  original  Improvement.  (6)  That 
a  part  of  the  avenue  was  not  included  in  the 
Improvement.  The  first,  second,  and  sixth 
of  these  reasons  do  not  require  notice.  As  to 
the  third,  it  appears  that  some  appeals  from 
the  assessments  for  the  widening  of  the  street 
have  not  been  finally  disposed  of.  That  la  no 
reason  why  the  street  should  not  be  paved, 
and  the  paving  paid  for  by  those  to  whom  it 
may  be  chargeable.  As  to  the  fourth,  we  find 
from  tbe  evidence  that  this  Is  not  a  rural 
district,  but  that  the  avenue  la  practically  a 
city  street  The  fifth  is  that  on  which  the 
exceptants  principally  rely.  We  find  from  the 
evidence  that,  while  the  turnpike  company 
was  in  possession  of  the  road,  they  stoned  a 
portion  of  the  road  one-fourth  to  one-half  its 
width,  leaving  a  dirt  road  on  one  side  at 
least,  If  not  on  both;  repairing  the  same  from 
time  to  time  with  broken  stone.  At  the  time 
the  road  ceased  to  be  the  property  of  the 
company,  snch  stoning  or  macadamizing  as 
bad  been  done  was  In  a  ruinous  and  onsafe 
condition,  and  it  was  removed  by  the  bor- 
ough In  paving,  and  never  used  or  adopted 
by  It  Under  this  state  of  facts'lt  is  too  plain 
for  argument  that  under  tbe  rules  laid  down 
in  Philadelphia  v.  Bddleman,  168  Pa.  St  454, 
32  Atl.  639,  the  so-called  'macadamizing*  of 
the  avenue  was  not,  either  in  Its  physical 
character  or  Its  origin,  such  a  paving  or  im- 
provement as  will  preclude  the  assessment  of 
the  cost  of  the  present  Improvement  on  the 
abutting  properties.  It  did  not  change  'an  or- 
dinary clay  road  Into  a  good,  reasonably 
smooth,  and  substantial  highway,  practically 
equivalent  to  an  ordinary  well  Improved 
street  paved  with  cobblestones  or  other  ma- 
terials then  used  for  paving,  nor  was  it  put 
down  originally,  or  adopted,  or  acquiesced  In 
subsequently  by  the  municipal  authority  for 
the  purpose  and  with  tbe  intent  of  changing 
an  ordinary  road  Into  a  street'  The  excep- 
tions of  all  parties  exceptant  are  dismissed." 

James  Fltzslmmons,  J.  S.  Ferguson,  and 
David  L.  Starr,  for  appellant.  (3eo.  H.  QoalU, 
for  appellee. 

PER  CURIAM.  We  find  no  error  In  this 
record  that  requires  us  to  sustain  any  of  the 
speclflcationi  of  vnot.  For  reasons  given  In 
the  opinion  of  the  learned  judge  of  the  court 
below,  he  was  clearly  right  in  dismissing  ap- 
pellant's exceptions.  Decree  affirmed,  and 
appeal  dlsmlsBed,  at  appellant's  costa. 


(in  Pa.  St.  418) 
McOAHILL  et  aL  V.  MAQUIRB. 
(Sapreme  Oourt  of  Pennsylvania.   Oct  8^ 

1899.) 

aXBCUTION  SAI^B— RIGHTS  TO  PROCBSDS. 

Sureties  on  the  liqaor  bond  of  M.,  condi- 
tioned to  be  v(^d  If  she  observed  the  liquor  laws 
and  paid  all  damages  that  might  be  recovned 
against  her  for  vioTation  thereof,  having  had  a 
Jndgment  confessed  to  them  by  M.,  to  indemnify 
them  against  any  loss  as  sack  sureties,  under 
which  there  was  execution  sale  of  M.'s  property, 
are  entitled  to  tbe  proceeds,  as  against  one  there- 
after recovering  jndgment  for  damages  against 
M.  for  violation  of  the  li<)nor  laws;  there  being 
nothing  to  show  a  superior  equity  in  the  latter 
judgment  creditor. 

Ap[>eal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  William  McCahtll  and  another 
against  Margaret  Magulre.  There  was  execu- 
tion sale  on  judgment  for  plaintiffs,  and  from 
decree  distributing  .the  proceeds  to  them  - 
Charles  J.  Butterwlck,  a  Judgment  credits  of 
d^endont,  appeals.  Affirmed. 

There  was  the  following  agreement  as  to 
facts: 

"By  agreement  between  counsel  for  the 
plaintiffs  In  the  above-entitled  action  and  the 
attorneys  for  the  exceptants  to  the  sheriff's 
return,  the  following  statement  is  admitted  as 
the  facta  In  the  case:  At  No.  1,160  of  March 
sessions^  1896,  of  the  court  ot  quarter  ses- 
sions'of  Allegheny  county,  Margaret  J.  Bia- 
guire  was  granted  a  license  to  sell  vinous, 
spirituous,  malt  and  brewed  liquors  at  'Our 
House,'  on  tbe  Elizabeth  road  In  tbe  village  of 
WUllamsburg,  In  Lower  St  Glair  township.  In 
the  county  of  Allegheny,  from  the  1st  day  of 
May,  1896,  to  the  let  day  of  May.  1897;  and 
In  accordance  with  an  act  of  the  general  as- 
sembly of  this  commonwealth,  approved  May 
13,  1887,  she  gave  a  bond  to  the  common- 
wealth of  Pennsylvania  in  the  sum  of  two 
thousand  (¥2,000)  dollars,  with  William  Mc- 
Cahill  and  Fred  Goedecke  as  sureties,  and  the 
condition  of  the  bond  Is  as  follows:  Tbat  if 
the  said  Margaret  J.  Magulre  shall  faithfully 
observe  all  the  laws  of  this  commonwealth  re- 
lating to  the  selling  or  furnishing  of  vinous, 
spirituous,  malt  or  brewed  liquors,  or  any 
admixture  thereof,  and  pay  all  damages  which 
may  be  recovered  In  any  action  which  may  be 
instituted  against  her,  under  the  provisions  of 
any  act  of  assembly,  and  all  costs,  fines,  and  , 
penalties  which  may  be  Imposed  upoa  her,  un- 
der any  Indictment  for  violating  tbe  above 
mentioned  act  of  assembly,  "An  act  to  restrain 
and  regulate  the  sale  of  vinous  and  spirituous, 
malt  or  brewed  liquors,  or  any  admixture 
thereor'  (approved  May  18, 1887),  or  any  other 
act  of  assembly  relating  to  selling  or  furnish- 
ing liquors  as  aforesaid,  then  this  obligation 
to  be  void,  otherwise  to  be  and  remain  in  full 
force  and  virtue';  which  bond  was  dated  the 
16th  day  of  January,  1896.  That  on  Ju^  23. 
1896,  Charles  J.  Butterwlck  brought  suit 
against  Matgaret  J.  Magulre,  in  the  court  of 
common  pleas  No.  2  of  Allegheny  county,  at 
Na  ISl  oC  October  term.  1896,  to  recover  dam- 
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aget  of  the  aald  Margaret  J.  Magulre  for  a 
Tlolatloii,  In  the  montb  of  June,  1806.  of  the 
laws  of  this  commonwealth  relating  to  the 
Belling  and  furnishing  of  vinous,  spirituous, 
malt,  or  brewed  liquors;  and  on  the  21st  day 
of  October,  1887,  the  said  case  came  on  for 
trial,  and  a  verdict  was  rmdered  In  favor  of 
the  plaintiff,  and  against  the  defendant,  In 
the  sum  of  six  thousand  eight  hundred  thirty- 
eight  ($6,838)  doUars.  That  on  July  23,  1896, 
Mary  Dufify,  In  her  own  right  and  for  oUiers, 
brought  a  suit  against  Margaret  J.  Magutre, 
In  the  court  of  common  pleas  No.  2  of  Alle- 
gheny county,  at  No.  133,  October  term,  1896, 
to  recover  damages  of  the  said  Margaret  J. 
Magulre  for  a  violation.  In  the  month  of  June, 
1806,  of  the  laws  of  this  commonwealth  relat- 
ing to  the  selling  and  fumlabing  of  vinous, 
spirituous,  malt,  or  brewed  liquors;  and  on 
the  15tb  day  of  I>ecemt}er,  1897,  a  verdict  was 
rendered  In  favor  of  the  plaintiff,  and  against 
the  defendant,  In  the  sum  of  three  thousand 
two  hundred  and  fifty  ($3,250)  dollars.  That, 
In  both  of  the  above-mentioned  cases,  the  said 
Margaret  J.  Magulre  tUed  a  plea  of  'Not 
guilty,'  and  appeared  Id  the  court,  and  defend- 
ed said  suits,  and  denied  her  liability.  That 
at  No.  113  of  December  term,  18B7,  X>.  S.  R, 
on  October  7,  1897,  the  said  Margaret  J.  Ma- 
gulre confessed  Judgment  on  a  Judgment  bond 
dated  eth  of  October,  1807,  to  William  McCa- 
hlll  and  tYed  Goedecke,  her  sureties  on  said 
license  bond.  In  the  penal  sum  of  four  thou- 
sand two  hundred  ($4,200)  dollars;  which 
Judgment  was  confessed  to  indemnify  the  said 
WiUIam  McCahiU  and  Fred  Goedecke  from 
any  loss  which  they  might  sustain  as  sureties 
on  the  said  license  bond  of  ifargaret  J.  Ma- 
gulre. That  all  of  the  real  estate  and  other 
property  of  the  said  Margaret  J.  Magulre,  so ' 
far  as  the  same  Is  known,  was  sold  on  the 
0th  day  of  September,  189S,  at  10  o'clock  a. 
m.,  by  the  sheriff  of  Allegheny'  county,  for  the 
sum  of  three  thousand  one  hundred  and  sixty 
($8,160)  dollars,  on  an  execution  Issued  by 
the  said  Wlllism  McCabill  and  Fred  Goedecke 
on  the  Judgment  which  was  confessed  by  said 
Margaret  J.  Magulre  to  them  on  the  7th  day 
of  October,  1897.  That,  by  the  return  of  the 
sheriff,  two  thousand  one  hundred  ($2,1{X))  dol- 
lars have  l)een  applied  to  the  debt  and  in~ 
teres!  In  full  of  said  Judgment  That  to  said 
return  Charles  J.  Butterwlck,  a  Judgment 
debtor  of  Margaret  J.  Magulre,  filed  excep- 
tions. That  on  the  19th  day  of  July,  1898, 
In  the  court  of  common  pleas  No.  2  of  Alle- 
gheny county,  at  No.  44  of  October  term,  1896, 
D.  8.  B.,  Mary  Duffy,  the  plainticr  In  a  suit 
before  mentioned,  had  Judgment  confessed  oa 
the  said  license  bond  of  the  said  Margaret  J. 
Magulre  against  Margaret  J.  Magulre  and  her 
sureties,  Wm.  McCahill  and  Fred  Goedecke, 
and  collected  from  them,  on  September  21, 
1898,  the  said  sureties,  the  sum  of  two  thou- 
sand and  one  hundred  ($2,100)  doUars  and 
costs,  on  fi.  fa.  Issued  on  said  Judgment, 
which  sum  was  applied  to  the  payment  In  part 
«f  the  Judgment  secured  by  her  and  others  at 


No.  13S,  October  term,  1886,  before  mentioned. 
We  further  agree  that  the  records  in  all  the 
above-mentioned  Judgments,  executloofl,  and 
niltB  be  considered  part  tA  this  record." 

O'Brien  A  Aahley,  for  appellant  MortMi 
Hunter  and  J.  S.  &  E.  Q.  FergUBon,  tor  ap- 
pellees Wm.  McOatalll  and  Fredeikk  Goe- 
decke. 

PER  CUKIAM.  In  the  absence  of  any  evi- 
dence establishing  a  superior  equity  In  the 
appellant,  McCahlU  and  Goedecke,  the  plain- 
tiffs in.  the  writ  on  which  the  fund  for  distri- 
bution was  raised,  were  entitled  to  the  aom 
In  controversy  by  virtue  of  the  legal  priority 
of  their  Judgment  There  was  therefore  no 
enor  in  dismissing  a^^llant's  exceptions  and 
confirming  the  slierlff's  special  return.  Ne- 
ther of  the  specifications  of  error  requires  dis- 
cussion. They  are  both  overruled.  Decree 
affirmed,  and  appeal  dismissed,  at  the  costa 
of  the  appellant,  Charles  J.  Butterwlck. 


(193  Pa.  SL  406) 
BBID  T.  CLBNDENNING  eC  aL 

(Supreme  Court  of  Pennsylvania.   Oct  80; 

1899.)  . 

CONVERSION  OF  REALTY  TO  PERSONALTT— 
PARTITION— JURISDICTION  —  PARTIES  —  NO- 
TICE. 

1.  Under  a  will  giving  all  testator's  property, 
real  and  personal,  to  bis  children  and  their  re^ 
reaentatives,  in  equal  shares,  there  being  no  posi- 
tive direction  to  sell,  there  is  no  conversion  of 
the  realty  to  personalty,  except  perhaps  as  to 
two  children,  whose  shares  were  given  to  a  trus- 
tee, with  provision  that  he  sliould  place  the  same 
at  interest  on  good  real-estate  security,  and  pay 
over  the  intereat;  and  this  would  not  deprive  the 
orphans'  coart  of  jurisdiction  to  make  partition 
on  petition  of  those  holdinz  their  shares  as  land. 

2.  D.,  trustee  for  G.  and  B.  under  the  will  of 
J.,  is  made  party  to  the  proceeding  for  partitioD, 
the  petition  setUng  forih  the  provisions  of  the 
will,  showing  that  J.  divided  bis  pr<9erty  equal- 
ly among  his  cbildrsQ,  and  that  the  shares  of 
G.  and  E.  were  devised  to  D,  in  trust,  though  it 
then  gives  the  names  of  ttie  children  to  show  the 
number  of  shares,  and  in  this  list  names  O.  and 

B.  ,  partition  th«i  being  prayed  among  the-  rn- 
resentatives  of  J.  in  acoordaoce  with  the  provi- 
sions of  his  will. 

3.  A  trustee  under  a  will  receives  sufiBcirat 
notice  of  partition  proceedings  where  be  la  gtv- 
ea  notice  as  attorney  of  the  parties,  and  is  pree- 
eot.  iiud  participates  in  every  stage  of  the  pro- 
ceediugs,  though  there  is  no  notice  specially  men- 
tioning him  as  trustee. 

4.  Act  April  14,  1835  (P.  L.  275;  Pard.  Dig. 
p.  006,  pi.  185),  providing  that  In  proceedings  for 
partition  and  valuation  of  intestate's  real  estate 
the  parties  interested  shall  be  named  In  the  pe- 
tition, decrees,  and  notices,  it  is  'enough  that 
they  are  ail  nnmed  in  the  petition  and  writ  and 
the  final  account,  coDfirmation  of  which  consti- 
tutes the  final  decree,  and  receive  actual  notice 
of  all  steps  as  to  which  notice  Is  reooired. 

5.  Though  a  trustee  for  two  of  the  beneficia- 
ries under  a  will  purchases  tbe  property  at  psr- 
tition  sale,  and  afterwards  sdls  pnrt  of  It  to  K., 
aiid  mortgages  the  balance  to  C.,  and,  on  ac- 
counting as  trustee,  is  surcbaived  with  the 
amount  be  received  from  the  sale  and  mortgage 
in  excess  of  the  amount  he  paid  at  partition  sale, 

C.  obtains  a  good  title  aa  against  the  two  bene- 
ficiaries by  his  purchase  of  the  mortgaged  laadt 
on  proceedings  to  enforce  the  mortgage. 
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Appeal  from  court  of  cominon  pleo%  ADe- 
■^henj  county. 

Suit  b;  Oharles  H.  Held,  trustee,  against 
Arthur  dendennlng  and  others.  Bill  dlsnil» 
ed,  and  plaintiff  as^eaU.  Affirmed. 

The  flndlngs  of  fact  and  opinion  of  the 
court  belQiir  are  as  follows: 

Findings  of  Fact 

"The  original  bill  In  tbls  case  was  filed 
September  20,  1890,  by  T.  Walter  Day,  trus- 
tee of  George  B.  Hay  and  Elizabeth  Hay, 
against  J.  Sharp  McDonald,  C.  J.  HummeU, 
Anna  B.  McDonald,  John  B.  Harbison,  J.  M. 
Guffey,  and  the  Southwest  Pennsylvania  Pipe- 
Line  Company.  On  the  same  day,  a  motion 
for  a  receiver  and  preliminary  Injunction  was 
made,  which,  upon  bearing,  was  refused.  No 
farther  action  appears  to  have  been  taken 
until  May  15,  1897,  when  an  amended  bill 
was  filed,  by  which  Charles  H.  Held,  trustee 
under  the  will  of  John  Hay,  deceased,  was 
substituted  as  plalntlCT,  and  Arthur  Clenden- 
sing,  Emmett  Queen,  W.  S-  Guffy,  and  the 
Forest  Oil  Company  were  added  as  defend- 
ants. All  the  allegations  of  the  original  bill 
were  Incorporated  into  the  amended  bill. 
Answers  were  filed,  and  the  case  put  at  Issue, 
and  set  down  for  trial.  Upon  the  hearing 
there  was  but  little  dispute  as  to  the  facta, 
the  plaintiff's  claim  depending  largely  upon 
records  which  wer^  admitted  without  objec- 
tion. It  will  therefore  not  be  necessary  to 
recite  the  bill  and  answers,  as  the  questions 
at  issue  will  sufficiently  appear  by  the  state- 
ment of  facta  as  tbey  appeared  at  the  hear- 
ing. 

"The  facts,  as  they  appeared  by  the  plead- 
ings and  evidence,  are  as  follows:  John  Hay 
was  seised  and  possessed.  Inter  alia,  of  a 
tract  of  land  In  Aleppo  township,  Allegheny 
county,  containing  about  32  acres,  upon  which 
he  resided  at  his  death.  By  his  will,  bearing 
date  December  31,  1807,  he  gave  the  mansion 
house  and  part  of  the  land  described  to  his 
wife,  Betsey  Hay,  with  the  personal  property 
In  the  house,  for  life;  and  after  her  death 
be  gave  the  same,  "with  the  residue  of  all 
my  real  and  personal  estate,  to  my  children, 
except  my  son  George  B.  Hay,  who  I  give 
one  hundred  dollars,'  and  the  balance  of  his 
share  to  his  wife  and  children,  etc.,  and  'to 
my  niece,  Elizabeth  Hay,  an  equal  share  with 
my  natural  children.*  By  a  codicil,  bearing 
date  September  10,  1877,  he  revoked  the  de- 
Tises  to  George  B.  Hay  and  Elizabeth  Hay. 
and  Instead  thereof  provided  as  follows:  'I 
do  give,  devise,  and  bequeath  a  full,  equal 
share  with  my  other  children,  natural  and 
adopted,  of  my  estate,  unto  my  executor  here- 
inafter named.  In  trust  that  he  do  and  shall 
put  and  place  the  same  out  at  Interest  on 
good  real  security,  and  pay  over  the  interest 
thereof  from  time  to  time  when  the  same  shall 
be  got  In  and  received  by  bim  unto  my  said 
son  George  B.  Hay  during  all  the  term  of  his 
natDial  life,  and  from  and  Immedlatelj  afta 


the  death  of  my  said  son  George  B.  Hay,  I 
give,  devise,  and  bequeath  the  share  so  held 
in  tmst  unto  the  chlldrra  of  said  George  B. 
Hay  then  living,  share  and  share  alike.*  A 
similar  provision  was  made  as  to  the  share'  of 
Elizabeth  Hay,  except  that  after  her  death 
It  was  given  to  hia  natural  cblldren  and  their 
Issue.  By  the  same  codicil  be  provided  for 
certain  advancements  made  to  some  of  his 
children.  He  appointed  T.  Walter  Day  ex- 
ecutor. By  another  codicil,  bearing  date  May 
20,  1873,  he  refers  to  an  acre  of  ground  up 
the  run,  which,  by  his  will,  he  had  devised  to 
his  brother-in-law,  Robert  Anderson,  which  he 
gives  to  him  for  life,  and  after  bis  death  to 
his  daughter  Anna  Oakford.  This  devise  to 
Anderson  does  not  appear  In  the  will,  and  Its 
exact  location  Is  not  shown,  nor  does  It  appear 
whether  or  not  it  Is  a  part  of  the  tract  In  dis- 
pute. John  Hay  died  July  22, 1879.  His  lait 
will  and  codicils  were  duly  proved,  and  let- 
ters testamentary  were  Issued  to  T.  Waltei 
Day,  July  28,  1879.  The  widow,  Betsey  Hay, 
died  September  28,  1879. 

"On  July  22,  1881,  at  No.  1,  June  term, 
1831,  In  the  orphans'  court,— partition  docket, 
~the  petition  of  Charles  A.  Hay  and  Frank 
W.  Hay,  ions  and  devisees  of  John  Hay, 
was  presented  to  the  court  by  T.  Walter  Day, 
as  their  attorney,  praying  for  partition  of  the 
tract  of  land  above  mentioned  and  other  real 
estate  of  deceased.  The  petition  sets  forth 
substantially  the  material  portions  of  the  will 
and  codicils.  It  showed  the  devise  to  T.  Wal- 
ter Day,  executor  and  trustee,  but  did  not 
Include  him  In  the  list  of  beneficiaries.  George 
B.  Hay  and  Elizabeth  Hay  were  Included  In 
the  list.  On  July  2,  1881,  an  Inquest  was  or- 
dered, retnmable  August  20,  1881.  No  spe- 
cial order  appears  to  have  been  made  for  no- 
tice. On  August  20,  1881,  the  inquisition  was 
returned,  finding  that  the  property  could  not 
be  divided  without  prejudice  to  the  whole, 
and  appraising  the  32  acres  at  (16,000;  other 
lots  at  $700  and  $150,  respectively.  No  re- 
turn was  made  by  the  sheriff  as  to  service 
except  that  the  parties  named  'bad  been  sever- 
ally warned.'  T.  Walter  Day,  trustee,  was 
not  specially  named  In  the  writ,  nor  were 
the  cblldren  of  George  B.  Hay,  but  their  in- 
terests were  shown  as  set  out  In  the  petition. 
Afterwards,  July  8,  1882,  by  leave  of  court, 
the  affidavit  of  T.  H.  Hunter,  sheriff,  was 
filed,  showing  that  service  had  been  made  on 
all  parties  living  In  Allegheny  county,  upon 
their  attorney,  T.  Walter  Day,  and  on  all  oth- 
ers by  advertisement  in  the  Chronicle-Tele- 
graph; and  on  July  S,  1882,  an  acknowledg- 
ment by  Charles  A.  Hay,  Anna  E.  Oakford, 
and  Frank  W.  Hay,  that  T.  Walter  Day  was 
their  attorney,  and  that  all  notices  In  the 
case  served  on  bIm  were  notices  to  them. 
On  August  81,  1881,  the  inquisition  was  con 
firmed  absolutely,  and  a  rule  was  granted  on 
the  heirs,  representatives,  and  others  Interest 
ed  to  accept  or  refuse  the  property,  or  show 
cause  why  the  same  should  not  be  sold.  On 
October  &  1881.  notice  ot  this  mle  was  given 
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by  publication  In  the  Evening  C3iTonlcle.  On 
NoTember  12,  1881,  It  appearing  that  tbe  par- 
ties had  not  been  called  on  October  8th,  an 
alias  rnle  was  granted,  retnmable  December 
2U  1S81,  at  10  o'clock  a.  m.  The  retum  of 
this  rule  shows  that  notice  was  given  bj 
publication  In  the  Evening  CHironlcle.  On 
December  21,  1881,  an  order  of  court  redted 
that  notice  of  the  citation  had  been  given  to 
all  parUes  Interested  In  said  estate,'  and  that 
they  had  been  called,  and  refused  to  accept, 
and  directed  the  property  to  be  sold.  On 
Jannaiy  26,  1882,  a  formal  order  of  sale  was 
made,  and  B.  W.  Miller  was  appointed  trus- 
tee to  make  the  same.  On  April  8,  1882,  a 
retum  was  made  by  the  trustee,  showing  a 
sale  of  one  lot  In  the  Sixth  ward,  Pittsburg, 
to  Walter  Day,  and  the  other  property  unsold 
for  want  of  a  snfflcient  bid,  the  highest  bid 
being  f7.400.  This  was  confirmed,  and  on 
April  IS,  18^,  an  alias  order  was  Issued. 
Upon  this  a  retum  was  made  the  tmstee, 
showing  a  sale  of  one  lot  of  ground  to  Frank 
W,  Hay  for  $810,  and  of  the  32-acre  tract  to 
T.  Walter  Day  for  $5,200;  terms  of  sale, 
one-thbd  cash,  the  balance  in  one  and  two 
years.  Then  sales  were  confirmed  nisi  June 
6,  1882,  and  absolutely  on  Jane  28,  1882,  and 
the  trustee  was  directed  to  execute  deeds  of 
conveyance.  Upon  the  same  day  the  tmstee 
acknowledged  In  open  conrt  a  deed  to  T.  Wal- 
ter Day  for  the  tract  of  82  acres,  which  deed 
Is  recorded  In  Deed  Book,  voL  441,  p.  5ia 
On  July  12, 1882.  Day  was.  by  order  of  court, 
authorised  to  pay  the  purchase  mon^  in  full. 
The  trustee  filed  bis  account  at  No.  136.  De- 
cember term,  1882,  of  the  orphans*  court,  and 
on  the  audit  the  two-ninths  of  the  surplusage 
was  appropriated  as  follows:  George  B.  Hay. 
$341.50,  Elisabeth  Hay,  9341.sa  to  be  held  in 
trust  by  T.  Walter  Day,  executor,  as  per  will. 
These  amounts  were  paid  to  Ur.  Day  in  ac- 
cordance with  the  decree -of  court  In  that 
case.  This  ended  the  proceedings  In  partition. 
In  the  meantime  T.  Waltw  Day.  July  5. 1882, 
executed  and  delivered  to  Arthur  Clendennlog, 
one  of  the  defendants,  a  mortgage  for  the 
payment  of  $6,000,  which  Clendennlng  ad- 
vanced to  him.  The  mortgage  covered  the 
entire  32  acres.  By  deed  of  December  6, 1SS3, 
Day  conveyed  to  George  Kress  the  mansion 
house  and  four  acres  of  laud  for  the  consid- 
eration of  f 7,000,--$S,&00  In  cash,  and  the  bal- 
ance, $3,500,  secured  by  mortgage.  He  paid 
on  account  of  his  mortgage  to  C&endennlng 
$2,500,  and  assigned  to  him  the  mortgage  of 
Kress  for  $3,R00,  and  Clendennlng  released 
the  lien  of  his  mortgage  of  $0,000  from  the 
part  sold  to  Kress.  On  the  5th  day  of  Decem- 
ber, 1887,  T.  Walter  Day  filed  his  accounts  as 
trustee  of  George  B.  Hay  and  Elizabeth  Hay 
at  Nos.  161  and  162,  December  term,  1887,  re- 
spectively, in  which  he  charged  himself  In 
each.  Inter  alia,  with  the  sum  of  $341.S0,  re- 
ceived from  R.  W.  Miller,  In  accordance  with 
the  decree  of  distribution  at  No.  130,  December 
term,  1882,  of  the  orphans'  court.  Exceptions 
were  filed  by  George  B.  Hay  and  Elizabeth 


Hay  to  these  accoouta.  Theywere  fully  heard, 
and  resulted  In  a  decree  dated  March  7.  1888, 
by  which  he  was  charged  with  the  raitlre 
amount  of  money  rec^ved  from  Qeudennlng, 
$6,000,  and  surcharged  with  the  difference 
between  his  bid,  $5,200,  and  that  sum,  vis. 
$800,  and  also  surcharged  with  a  balance  of 
the  Kress  mortgage,  $502.05,  with  interest; 
one-ninth  of  these  amounta  being  surcharged 
In  each  account.  The  decree  farther  ordered 
that  the  sale  to  Kress  be  ratified,  and  that 
Day  execute  a  deed  declaring  that  he  held 
the  28  acres  unsc^  to  trust,  a  note  of  the 
decree  to  be  entered  in  the  partition  proceed- 
ings. This  decree  was  made  March  7,  1888. 
The  original  bill  In  this  case  was  filed  by  T. 
Walter  Day,  trustee,  September  20, 1890.  De- 
cember 7,  1866,  he  was  discharged  as  tmsteb 
and  C.  H.  Reld  was  appointed  In  his  place^ 
who,  on  May  5,  1867,  filed  the  amended  bllL 
As  before  stated,  on  July  5.  1882.  T.  Walter 
Day  executed  his  mortgage  to  Arthur  Clenden- 
nlng for  $6,000.  On  December  6,  1883.  he 
sold  four  acres  of  the  land  to  Qeorge  Kress 
for  $7,000,  and  received  cash  $3,600,  and  a 
mortgage  for  $3,500.  He  paid  Clendennlng. 
on  account  of  his  $6,000  mortgage,  $2,500.  and 
assigned  to  blm  the  Kress  mortgage  for  $3,500. 
On  May  12,  1881.  Day  paid  to  Clendennlng 
$1,800  on  account  of  his  mortgage,  and  Clen- 
dennlng reassigned  the  Kress  mor^ge  to 
Day,  who  satisfied  It  of  record.  At  No.  403, 
July  term,  1888,  in  court  of  common  pleas 
No.  2.  Clendennlng  Issued  a  scire  fodas  up- 
on hlB  mortgage  against  Day,  and  on  S^tem- 
ber  4,  1888,  recovered  judgment  by  default 
for  $2,088.80.  Upon  this  Judgment  a  levari 
facias  was  issued,  and  the  property,  excluding 
that  conveyed  to  Kress,  was  sold  to  Clenden- 
nlng by  the  sheriff,  who  executed  and  deliv- 
ered a  deed  for  the  same  to  blm.  which  was 
duly  acknowledged  and  recorded  in  Deed  Book 
661,  p.  312.  On  February  4  1890,  dendoi- 
ning  conveyed  the  property  to  J.  Sharp  Mc- 
Donald by  deed  recorded  In  Deed  Book  712. 
p.  331.  All  the  other  defendante  claim  under 
him.  None  of  the  defendants  have  any  pres- 
ent Interest  in  the  land  except  CL  J.  Hummell 
and  J.  R.  Harbison,  owners  of  the  fee,  and 
the  Forest  Oil  Company,  which  has  a  lease 
of  the  same  for  oil  and  gas  production. 

"The  plaintiff  alleges  that  T.  Walter  Day 
paid  to  Arthur  Clendennlng  $2,500  cash,  and 
assigned  to  him  ih4  Kress  mortgage  for  $3,- 
500,  in  full  payment  of  his  mortgage  of  $6,- 
000,  and  when  the  $8,600  was  paid  by  Kress 
the  mortgage  was  satisfied.  This  alle^tlon 
Is  not  sustained.  On  the  contrary,  the  Kress 
mortgage  was  assigned  to  Clendennlng  as 
collateral  security;  and  we  further  find  that 
upon  the  reassignment  to  Day  upon  payment 
of  $1,800  there  Is  no  evidence  of  any  fraudu- 
lent purpose  or  want  of  good  faith  on  the  part 
of  Clendennlng.  Tne  plaintiff  further  alleges 
that  at  the  time  Clendennlng  took  the  mort- 
gage he  knew  that  'Day  held  the  two-nlntUs 
of  said  land  as  trustee  for  George  B.  Hay 
and  Elizabeth  Hay,  and  that  said  Day  was 
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under  a  legal  Incapadtr  to  mortgage  said 
land,  and  that  all  of  the  other  defendants  at 
the  timp  tbey  severally  purchased  and  leased 
said  land  had  notice  of  the  deeds,  etc.,  and 
bad  notice  that  two-ninths  of  said  tract  of 
land  was  and  Is  subject  to  a  trust  under  the 
wUl  of  saM  John  Hay.'  We  find  that  none 
of  the  defendants  bad  any  actual  notice  of 
any  adverse  clalni  to  the  land  In  dispute  untQ 
the  bill  In  this  case  was  filed.  September  20, 
1800,  and  had  no  conBtmctlTe  notice  except 
such  as  may  arise  from  the  record  and  con- 
veyances above  recited  and  the  possession  of 
Charles  A.  and  George  B.  Hay.  It  appeared 
In  evidence  that  Charles  A.  Hay,  one  of  the 
sons  of  John  Hay,  at  the  time  of  the  proceed- 
ings In  partition.  No.  1,  June  term,  1881,  oc- 
cupied a  small  bouse  and  about  one  acre  of 
ground  at  the  upper  end  of  the  property,  and 
continued  to  live  there  until  the  present  time; 
'and  that  George  B.  Hay,  another  son,  some 
time  in  18S4,  built  a  small  shanty  on  the  river 
bank,  in  which  he  bas  since  lived.  It  fur- 
ther appeared  that  Arthur  Clendennlng  did 
not  take  actual  possession  of  the  land  pur- 
chased by  him,  nor  did  the  other  defendants 
until  some  time  in  1890,  when  some  of  the 
defendants  commenced  to  bore  for  oil  and 
gas.  They  did  not  Interfere  with  the  occu- 
pancy of  Charles  A.  and  George  B.  Hay. 
George  Kress  took  possession  of  the  mansion 
bouse  and  land  purchased  by  him  soon  after 
he  bought  It,  and  has  occupied  the  same  ever 
since.  A  portion  of  the  land  In  dispute  was 
sold  to  the  Pittsburgh,  Ft  Wayne  ft  Chicago 
Railway  Company  by  deed  of  May  IS,  188S, 
which  li  now  In  Its  possession." 

Opinion  of  the  Court 

"Under  this  state  of  facts  the  plaintiff  asks: 
*(1)  That  the  alleged  UUe  to  said  land  as 
now  held  by  the  defendants  *  *  *  be  de- 
clared null  and  void  as  respects  your  orator's 
two-ninth  interest  In  said  land.  (2)  That  the 
lease  •  •  •  now  held  by  the  Forest  Oil 
Company  be  declared  null  and  void  as  re- 
q>ects  your  orator's  two-ninths  Interest  in  said 
land.  (S)  That  your  orator  be  declared  to 
hold  the  individual  two-ninths  interest  In  said 
land  In  trust,  •  •  •  free  from  any  claim 
of  the  defendants,  or  any  Interest  therein,  or 
clahn  of  right  thereto.  (4)  That  defendants 
be  restrained  by  Injunction  from  Issuing  and 
removing  from  said  land  oil  or  gas,  etc.  (6) 
TbAt  defendants  be  required  to  account  to 
your  orator  for  the  oil  and  gas  removed  from 
said  land,'  etc.  The  grounds  npon  which 
this  action  Is  demanded  are  as  follows:  First 
That  the  estate  In  the  devisees  und^  the 
wlU  of  John  Hay  was  personalty,  and  there* 
fore  the  orphans'  court  did  not  have  Jurisdic- 
tion to  order  a  partition  of  the  real  estate. 
Second.  That  T.  Walter  Day  was  not  a  party 
to  the  proceedings,  as  tmstee,  and  not  named 
fn  the  notices  and  decree.  Third.  That  no- 
tices to  parties  Interested  were  sot  glveo  u 
requlrsd  Iqr  law. 


'In  considering  the  legal  qtiesflons  arising 
out  of  the  facts  stated,  they  may  be  limited 
to  such  as  affect  the  rights  of  the  plaintiff 
against  Arthur  Clendennlng.  The  other  par- 
ties interested  In  the  property  are  not  com* 
plalnhig.  The  only  party  to  the  proceeding 
Is  the  tmstee  of  the  shares  of  George  B.  and 
Elizabeth  Hay.  If  his  Interest  In  the  land  Is 
devested,  the  bill  must  fall.  If  CSendennlng 
took  a -good  title  as  against  the  trustee  and 
parties  represented  by  him,  he  conveyed  a 
good  title  to  the  other  defendants  who  claim 
under  him.  If  bis  title  was  not  good,  there 
was  sufficient  notice  of  that  fact  upon  record 
before  his  sale  to  McDonald,  as  before  that 
conveyance  the  decrees  in  the  accounts  of 
Day,  trustee,  were  made,  and  noted  upon  the 
record  of  the  proceedings  in  partition,  which 
Is  la  the  channel  of  defendants*  title.  The 
first  question  presented  is  as  to  the  Jurisdic- 
tion of  the  orphans*  court  to  decree  partition. 
If  the  subject  of  partition  was  land  in  con- 
templation of  law,  Jurisdiction  must  be  con- 
ceded. But  it  Is  contended  that  there  was  an 
out  and  out  conversion,  worked  by  the  will 
of  John  Hay,  which  excluded  it  Fahnestock 
V.  Fahnestock,  1B2  Pa.  St  66,  26  Atl.  313. 
Assuming  that  defendants*  title  turns  on  con- 
version, we  must  inquire  what  is  a  proper 
construction  of  the  will.  In  Appeal  of  Hunt 
105  Pa.  St.  141,  the  requisites  to  effect  con- 
version of  real  estate  Into  personalty  are  stat- 
ed as  follows:  'It  ought  to  be  settled  by  this 
time  that  in  order  to  work  conversion,  there 
must  be  either  (1)  a  positive  direction  to  sell, 
or  (2)  an  absolute  necessity  to  sell,  or  (3)  such 
a  blending  of  real  and  personal  estate  by  the 
testator  In  his  will  as  clearly  shows  tbat  he 
Intended  to  create  a  fund  out  of  both  real 
and  persona]  estate,  and  to  bequeath  such 
fund  as  money.'  In  this  will  there  Is  no  di- 
rection to  sell,  but  the  rules  applied  In  the 
eonstnictlon  of  this  power  may  aid  in  apply- 
hig  the  facts  of  the  case  to  other  modes  of 
working  conversion.  In  Appeal  of  Anewalt 
42  Pa.  St  414,  the  court  saj^:  •To  establish 
a  conversion,  the  will  must  direct  it  abso- 
lutely, or  out  and  out  irrespective  of  all  con- 
tingencies. The  direction  to  convert  must  be 
positive  and  explicit;  it  must  decisively  fix 
upon  the  land  the  quality  of  money.  It  must 
be  an  imperative  direction  to  sell.*  In  Appeal 
of  Peterson,  88  Pa.  St  397,  it  is  said:  'To 
work  a  conversion,  the  direction  to  sell  must 
be  potitlve,  irrespective  of  all  conUngencles, 
and  Independent  of  discretion.'  There  are 
many  other  cases  to  the  same  effect  AU 
cases  upon  the  subject  recognize  that  conver- 
sion of  real  estate  is  not  favored,  and  in  many 
It  Is  so  stated.  If,  therefore,  the  direction  to 
convert  must  be  positive  and  Imperative,  In 
the  absence  of  such  direction  craverslon 
should  not  be  decreed  unless  the  Intention  li 
clear  or  the  necessity  absolute. 

"As  to  the  third  rule  for  conversion.  Jus- 
tice Paxson,  In  An^  of  Ltautley,  102  Pa.  St 
266,  said:  The  blending  of  real  and  personal 
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estate  bj  a  testator  In  hla  will  Is  not  of  much 
algnlflcance  unless  It  clearly  appears  that  be 
thereby  Intended  to  create  a  fund  raised  out 
of  both  real  and  personal  estate,  and  be- 
queath said  fund  as  money.'  If  this  were  not 
so,  almost  every  will  would  work  conrerBlon, 
as  It  Is  usual  to  dispose  of  real  and  personal 
Mtate  In  a  single  clause  maUng  shores  ut  the 
entire  estate  .  It  therefore  requires  some 
clear  Intention  to  so  blend  and  convert,  and 
this  ought  to  be  as  distinct  and  positive  as  is 
required  In  an  exi^ess  direction  to  sell.  No 
specific  mode  of  eziwesslng  such  Intention 
has  been  or  can  be  defined,  but,  where  such 
Intention  exists,  the  testator  would  naturally 
give  at  least  a  povrer  to  sell.  The  necessity 
for  such  a  power  to  Indicate  an  Intention  to 
create  a  fund  from,  both  real  and  personal 
estate  Is  suggested  by  Justice  Paxson  In  Lind- 
ley's  Appeal,  following  the  langoage  above 
quoted.  When  such  a  purpose  la  expressed, 
aud  a  power  of  sale  Is  given  to  carry  It  Into 
effect,  there  Is  some  room  for  holding  convert 
slon  was  intended;  and  we  find  the  same  Idea 
In  the  opinion  of  Justice  McCollum  in  Fah- 
nestock  v.  rahnestock,  152  Pa.  Bt  61,  26  AtL 
813,  In  which  he  lays  special  stress  upon  the 
existence  of  the  power  to  lelL  Whether  the 
]^wer  to  make  sale  is  essential  to  the  finding 
of  an  intention  or  not,  its  absence  raises  a 
doubt  of  the  existence  of  such  Intention, 
which  It  would  require  dear  expresidons  to 
remove.  In  thla  will  there  Is  no  power  to 
sell,  and  nothing  In  the  language  used  which 
indicates  a  purpose  to  create  a  fond,  and  be- 
queath It  as  money.  In  the  orl^nal  will  the 
testator  simply  gives  and  devises  all  of  bis 
property,  real  and  pcavonal,  to  his  children 
and  their  representatives  In  equal  shares. 
He  disposes  of  all  of  bis  property  Just  as  be 
held  It,  and  the  will  Is  In  no  respect  different 
from  ordinary  wills  for  such  a  purpose.  In 
the  codicil  he  makes  no  change  exc^t  to  give 
to  Mrs.  Oakford  the  Anderson  lot,  to  charge 
some  of  the  children  with  specified  advance- 
ments, and  to  ^ve  the  two  shares  of  Qeorge 
B.  and  fjllzabetb  to  T.  Walter  Day  as  trus- 
tee, with  direction  to  Invest  on  real  security. 
All  the  other  children  took  their  shares  under 
the  original  will,  and  took  It  as  land.  As 
tbere  was  no  positive  direction  and  no  ex- 
pressed purpose  to  sell  the  real  estate,  and 
distribute  the  fund  realized  as  money,  con- 
version In  this  case  must  depend  upon  the 
necessity  to  seil  to  execute  the  provisions  of 
the  will.  As  we  have  seen,  such  necessity 
must  be  absolute.  It  must  arise  out  of  the 
scheme  of  the  will,  and  not  in  administration. 
In  Appeal  of  Hunt,  105  Pa.  3L  141.  Justice 
Paxson  said:  'If  by  reason  ot  depreciation  of 
property,  or  for  other  causes,  a  necessity  to 
sell  arose,  which  was  not  foreseen  by  the  tes- 
tator, It  will  not  work  a  converslrai,  for  the 
obvious  reason  that  a  conversion  Is  always  a 
question  of  Intent.'  In  the  provisions  of  this 
will  we  do  not  find  any  necessity  for  convex 
slon.    Aside  from  tlie  matter  of  advanoe- 


ments,  tbere  Is  nothing  nnosnal,  and  ordinari- 
ly there  would  be  no  dUBcnlty  in  adjusting 
these.  Such  adjustments  are  usual  and  neccs* 
sary  Incidents  to  partition.  Caldweli'v.  Sny- 
der. 178  Pa.  St  420,  36  AtL  990.  In  casd  of 
actual  partition  of  real  estate  differences  In 
interests  and  claims  for  advancements  are 
readily  adjusted,  and  in  ease  of  sale  there  Is 
no  more  difficulty  encountered  than  there 
would  be  In  the  distribution  of  the  proceeds 
of  personal  property,  or  of  money. 

"So  far  there  Is  nothing  found  In  the 
scheme  of  the  will,  nor  even  In  executing  it, 
which  requires  a  sale  of  the  entire  pnqwrty. 
It  is  contended,  however,  that  the  Intent  to 
create  a  common  fund,  and  the  necessity  for 
sale  and  consequent  conversion,  Is  found  In 
the  provisions  as  to  the  shares  of  George  B. 
and  Elizabeth  Hay  'that  the  trustee  Aall  put 
and  phice  the  same  at  Interest  im  good  real 
security,  and  pay  over  the  Interest,'  etc.  It 
most  be  noted  tiiat  this  provision  applies  to 
two  shares  only.  Whether  It  would  require 
the  sale  of  these  two  shares  after  they  had 
been  set  apart  Is  at  least  questionable.  But 
assuming  that  absolute  conversion  as  to  these 
two  shares  was  In  testatov's  contemplation, 
want  of  Jurisdiction  In  the  orphans'  court  to 
make  partition  would  not  necessarily  follow. 
When  there  Is  an  undoubted,  convrasiott  for 
some  special  parptMOt  sudi  conversion  vriO 
not  be  construed  to  extend  to  iwoperty  not 
necessary  to  effect  that  purpose.  Appeal  of 
Swift,  87  Fa.  St  502.  The  same  princi^ 
was  applied  to  partnership  real  estete  In  Ap- 
peal of  Foster,  74  Pa.  St  381.  We  have  al- 
ready seen  that  the  devise  to  the  other  chil- 
dren was  as  land,  and  that  Qiere  was  no  dif- 
ficulty in  setting  apart  the  several  interests 
of  the  devisees,  Indudlng  those  glvoi  to  the 
trustee.  There  wouH  therefore,  be  no  neces- 
sity to  sell  the  whole  -land  In  order  to  carry 
out  the  provisions  of  the  will  as  to  these  two 
shares,  nor  does  It  indicate  an  Intention  that 
it  should  be.  The  sale  could  be  made  after 
separation,  or  might  be  ^ected  by  the  pro- 
'  ceedlngs  in  partition,  as  occurred  in  this  case. 
The  shares  of  those  who  began  the  proceed- 
ings having  been  given  as  land,  a  right  of 
partiti<m  was  Implied,— a  right  of  which  they 
could  not  be  deprived  except  by  a  clearly  ex- 
pressed Intention  or  absolute  necessity,  and 
tbe  exercise  of  which  would  be  entirely  con- 
sistent with  the  purpose  of  conversion  of  tbe 
shares  given  to  Day.  If,  then,  there  bad 
been  an  express  power  of  sale  of  a  several 
Interest  and  a  gift  of  the  proceeds  as  money, 
some  mode  of  conveyance  would  be  neces- 
sary. But  tbe  subjects  of  the  power  being 
an  undivided  Interest  In  lands,  from  which 
others  bad  an  Incidental  right  of  severance, 
proceedings  in  partition  would  be  a  conven- 
ient If  not  esseutlal,  step  towards  conver- 
sion. In  SlU  V.  Blaney.  169  Pa.  St  261.  2H 
AU.  204,  the  supreme  court  held  that  one  ten- 
ant In  common  cannot  raise  the  question  uf 
conversion  of  the  sliarea  of  tbe  otlier  parties 
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asking  for  partition,  and  the  converse  of  the 
ftroposltion  must  be  true,  and  preclude  a  par- 
ty's claim  to  have  a  converted  Interest  from 
raising  that  question  against  th<»e  having  In- 
terests In  the  land  as  land. 

'^t,  the  proceedings  In  partition  havfni; 
been  carried  through  without  objection,  and 
resulting  In  a  sale  and  dtstrlhntion  of  the  pro- 
ceeds, It  would  be  Inequitable  to  permit  the 
parties  now  to  raise  objection  to  tb^  Jurlsdics 
tion  of  the  court  against  the  titie  of  an  inno- 
cent purchaser  at  that  sale.  Under  this  wHI 
that  court  had  Jnrlsdlctioo  of  the  persons  and 
the  property.  If  the  purpose  of  the  will  was 
effected,  It  Is  not  material  by  what  means  It 
was  accomplished.  Until  sale,  conversion  Is  a 
mere  fiction,  and  the  land  may  be  dealt  with 
as  land.  It  was  upon  this  principle  that  an 
administrator's  sale  under  the  order  of  the 
orphans'  court  was  sustained  In  Appeal  of 
Homer,  56  Pa.  St  405,  In  which  the  court 
Bald,  'Equity  regards  the  substance,  and  not 
the  mere  form,  of  things,'  and  sustained  the 
proceedings  because  'In  fact  there  was  no  con- 
version, the  real  estate  yet  standing,  or  the 
existing  source  from  which  the  Interest  in 
the  proceeds  was  to  spring,  and  was  viewed 
as  personalty  only  through  the  medium  of 
equity';  and  upon  the  same  principle  a  mort- 
gage upon  a  share  in  land  clearly  converted 
was  sustained  in  Bailey  r.  Bank,  IM  Pa.  St 
425.  We  therefore  find,  as  matter  of  law, 
that  there  was  no  conversion  of  the  shares  of 
the  devisees  under  the  wlU  of  John  Bay,  ex- 
cept, perhaps,  those  given  to  T.  Walter  Day 
as  trustee,  and,  if  there  was  a  conversion  as 
to  tbem,  the  orphans'  court  had  jurisdiction  to 
decree  partition  on  petition  of  the  devisees 
holding  their  shares  as  land. 

**But  It  Is  contended  that,  admitting  the 
Jnrladlctlon  of  the  court  the  proceedings  In 
the  case  were  Ineffectual  to  devest  the  two 
■hares  held  by  T.  Walter  Day  as  trustee:  (1) 
Because  he  was  not  made  a  party;  (2)  be- 
cause legal  notices  were  not  given  to  the  par- 
ties Interested,  as  required  by  law;  <3)  be- 
cause  the  parties  were  not  named  In  the  peti- 
tion, notices,  and  decrees,  as  required  by 
law.  We  agree  with  counsel  for  plaintiff  that 
the  trustee  was  a  necessary  party  to  the  pro- 
ceedings in  partiUon.  He  was  a  party.  The 
law  requires  that  all  parties  In  Interest  shall 
be  named  In  the  petition,  but  It  does  not  pre- 
scribe any  special  form  for  so  doing.  It  Is 
sufficient  that  the  names  of  the  parties  and 
their  respective  interests  are  shown  in  the  pe- 
tition, and  they  thereby  are  made  parties  to 
the  proceedings.  In  this  case  the  petition 
sets  forth  the  provisions  of  the  will  of  John 
Hay,  showing  tne  division  among  his  chil- 
dren, and  that  the  two  shares  of  George  B. 
Hay  and  Elizabeth  Hay  were  devised  to  T. 
Walter  Day  In  trust.  It  then  gave  the  names 
of  the  children,  in  order  to  show  the  number 
of  shares.  In  this  list  George  B.  Hay  and 
BHlzabeth  Hay  were  named.  But  the  naming 
of  them  did  not  In  any  manner  affect  the  pre- 
▼lotu  dedaratkm  of  title  In  T.  Walter  Day, 


trustee.  The  titie  of  the  several  parties  hav- 
ing been  4Istinctiy  set  forth,  the  petition 
prayed  for  partition  to  and  among  the  repre- 
sentatives of  said  John  Hay  in  accordance 
with  the  ptOTtslons  of  said  last  will  and  tes- 
tament' Slvery  person  named  In  the  peti- 
tion as  having  an  Interest  in  the  land  was 
thus  made  a  party  to  the  proceedings,  and 
among  them  was  T.  Walter  Day,  trustee  of 
the  shares  of  George  B.  and  Elizabeth  Hay, 
dlstlnctiy  named,  and  his  Interest  clearly 
shown.  We  need  not  Inquire  whether  valid 
notiosB  were  given  to  other  parties  than  the 
one  representing  the  interests  now  claimed  by 
the  plaintiff  In  this  case.  The  other  parties 
are  not  complaining,  and  the  plaintiff  cannot 
take  advantage  of  any  defect  In  notices  to 
them,  If  such  exist.  But  we  think  there  are 
no  defects  not  cured  as  to  them.  By  the  sher- 
iff's returns  It  appears  that  In  every  instance 
in  which  notice  was  required  it  was  given  to 
parties  residing  In  Allegheny  county  by  serv- 
ice upon  T.  Walter  Day.  tbelr  attorney.  It  Is 
true  that  there  was  no  service  specially  men- 
tioning him  as  trustee.  This  was  not  essen- 
tial. He  was  a  party  to  the  proceedings,  and 
when  8  notice  was  served  on  him  It  was  good 
in  every  capacity  in  which  he  appeared.  The 
important  fact  is  knowledge,  and  he  cannot  be 
heard  to  say  that  he  was  informed  as  attor- 
ney, but  not  as  a  party.  Neither  law  nor 
equity  requires  that  titles  of  Innocent  parties 
sbonld  be  strtcken  down  upon  such  techni- 
cality. But,  aside  from  this,  it  appears  by 
the  record  that  T.  Walter  Day,  as  attorney 
for  Charles  A.  and  Frank  W.  Hay,  present- 
ed the  petition,  had  charge  of  the  proceedings, 
and  every  important  paper  In  the  case  was 
prepared  and  filed  by  bim.  He  was  actually 
present  at  and  participated  In  every  stage  of 
the  proceedings  from  the  filing  of  the  peti- 
tion to  the  taking  of  his  share  of  the  proceeds 
of  the  sale  upon  ^nflrmation  of  the  account 
of  R.  W.  Miller,  the  trustee  appointed  to 
make  sale  of  the  land,  which  confirmation 
was  made  on  his  motion.  A  formal  appear^ 
ance  of  record,  and  more  certainty  an  actual 
appearance  and  participation  In  legal  proceed- 
ings, waives  an  Irregularitite  In  process  and 
notices,  and  even  want  of  formal  notice. 
Shrlver  v.  Stephens.  20  Pa.  St.  136;  McOor- 
mlck's  Ad^i'r  v.  Irwin,  86  Pa.  St  111.  Notice 
may  be  waived  by  a  party  of  record,  though  he 
appears  In  a  representative  capacity  (Johnson's 
Heirs  V.  Harvey,  2  Pen.  &  W.  82),  and  no- 
tice will  be  presumed  when  not  Inconsistent 
with  the  record  (Richards  v.  Rote,  68  Pa.  St 
248:  Appeal  of  Vensel,  77  Pa.  St  71).  Hav- 
ing had  control  of  the  whole  i)roceeding,  and 
notices  therefore  presumably  made  under  his 
immediate  direction,  It  would  be  absurd  to 
insist  that  formal  notice  should  have  been 
served  on  himself.  But  It  is  claimed  that  the 
proceedings  are  void  because  of  noncompli- 
ance with  the  act  of  April  14,  1835  (P.  L.  276; 
Purd.  Dig.  p.  606,  pi.  186),  which  provides 
that  *In  proceedings  for  partition  and  valua- 
tion of  an  iDtestate^s  real  estate  the  parties 
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Interested  BhaB  be  named  lo  the  petition,  de- 
crees, and  notices  when  known.*  As  we  have 
seen,  T.  Walter  Day,  trustee,  was  named  In 
the  petition  as  a  pafty  Interested.  In  the 
writ  of  partition  the  petition  was  copied  at 
length,  and  he  was  thus  In  like  manner  nam- 
ed as  a  parly.  It  is  true  that  he'  was  not 
named  hi  the  published  notice,  but  the  notice 
of  Inquest  appears  to  hare  been  prepared  by 
him,  as  It  was  published  under  his  name  as 
attorney.  None  of  the  parties  were  named 
in  subsequent  published  notices,  nor  In  the  or- 
ders for  sale,  etc.,  but  the  names  of  all  the 
parties,  Including  T.  Walter  Day,  tmstee,  ap- 
pear In  the  final  account  of  R.  W.  Miller,  who 
made  the  sale,  the  confirmation  of  which  con- 
stitutes the  final  decree  In  the  case.  This 
act,  like  all  other  acts  of  assembly,  must  re- 
ceive a  reasonable  construction.  Its  purpose 
is  that  no  person's  rights  should  be  affected 
without  due  notice,  and  an  opportunity  to  be 
heard.  It  Is  essential  that  each  person  In- 
terested be  named  In  the  petition  In  order  to 
make  him  a  party.  If  he  Is  not  so  named,  he 
will  not  be  bound  by  the  proceedings.  If  ev- 
ery one  Interested  Is  so  named,  then  all  par- 
ties will  appear  In  the  petition  and  writ,  but 
It  Is  not  necessary  that  all  the  parties  be 
named  In  the  notice  to  each.  It  is  clearly 
sufficient  that  each  party  be  named  In  the  no- 
tice to  him.  The  Insertion  of  other  names 
would  be  useless,  and  therefore  Is  not  essen- 
tial. The  same  reason  applies  to  all' Inter- 
locutory orders  and  decrees.  In  most  of  these 
—for  histance.  In  an  order  for  sale— It  wouIQ 
serve  no  purpose  to  name  the  parties  Inter- 
ested.  If  the  persons  Interested  are  named 
In  the  petition,  and  thus  made  parties  to  the 
proceeding,  and  receive  actual  notice  of  all 
steps  taken  as  to  which  notice  is  required,  the 
purpose  of  the  act  Is  accomplished,  and  the 
manner  In  which  It  Is  done  Is  immaterial. 
There  Is  an  established  principle  that,  where 
the  thing  to  be  done  may  as  well  be  done 
after  as  before  the  time  prescribed,  where  It 
Is  a  matter  of  manner,  or  order,  or  conv«n- 
tence  rather  than  of  substance,  the  courts  as- 
sume the  legislative  Intent  to  be  directory. 
Dwar.  St.  222.  This  is  merely  applying  to 
the  construction  of  statutes  the  principle  stat- 
ed in  Appeal  of  Homer,  56  Pa.  St  405,  before 
quoted,  that  equity  regards  the  substance,  not 
the  form,  of  tilings.  There  are  many  cases 
to  the  same  effect.  Lockhart  t.  John,  7  Pa. 
St  137;  Dlxcy's  Ex'rs  v.  I^ing,  49  Pa.  St. 
143;  Meanor  v.  Hamilton,  27  Pa.  St.  137; 
Cummisky  v.  Commlsky,  109  Pa.  St  1;  In 
re  Cowan's  Estate.  184  Pa.  St.  339,  39  Atl. 
SO.  We  therefore  hold  that  the  proceedings 
In  partition  In  this  case  were  sufficient  to  de- 
vest the  Interest  In  the  land  held  T.  Wal- 
ter Day  In  trust 

"If,  then,  the  sale  had  been  made  to  a  third 
party,  there  can  be  no  question  that  the  pur- 
chaser would  take  the  titie  of  all  parties  to  the 
proceeding,  Inclndlng  that  held  by  T.  Walter 
Day  as  tmatee.  But  It  appears  that  upon  sate 
of  the  property  T.  Walter  Day  became  tbe 
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purchaser.  It  remains  to  be  considered  what 
tiUe  he  took,  and  how  the  purchaser  from 
him  is  affected  by  this  fact  The  cases  are 
without  number  which  hold  that  a  trustee 
cannot  buy  at  his  own  sale,  free  of  the  trust, 
and  that  he  cannot  be  allowed  to  make  profit 
out  of  the  trust  property.  But  he  did  not  buy 
at  his  own  sale.  As  executor  he  had  the  right 
to  make  the  sale  In  partition.  If  he  had  done 
BO,  he  ml^bt  have  obtained  permission  from 
the  court  to  bid.  He  did  not  do  this,  but  in- 
stead, upon  bis  motion,  the  court  appointed 
B.  W.  Miller  as  trustee  to  make  the  sale.  This 
was  In  accordance  with  the  suggestion  of  the 
supreme  court  In  the  case  of  Armor  v.  Coch- 
rane, 66  Pa.  St  308,  and,  aa  is  there  said, 
would  give  htm  the  right  to  bid.  When  this 
sale  was  reported  to  the  court,  and  confirmed 
by  It,  the  purchaser  from  Day  would  have 
the  right  to  assume  that  the  power  to  buy  has 
been  given  or  ratified  by  the  court  But  as- 
suming that  when  Day  purchased  the  proper- 

be  took  In  trust  for  the  parties  he  represent- 
ed as  trustee.  It  does  not  follow  that  he  did 
not  have  the  right  to  s^  and  convey  a  good 
title  to  a  bona  fide  purchaser.  This  was  not 
an  ordinary  sale  and  purchase  of  trust  prop- 
erty by  a  trustee  upon  his  own  motion.  Pro- 
ceedings were  had  at  the  instance  of  other 
parties,  who  had  the  right  to  have  their  shares 
set  apart,  or  the  pr(^erty  sold.  The  case  bad 
proceeded  to  an  order  (or  sale.  Such  sale 
would  work  a  conver^on  of  the  real  estate 
into  money.  It  might  be  very  Important  that 
the  trustee  should  bid  upon  the  property  to 
prevent  a  sacrifice.  If  there  were  no  other 
complications,  it  Is  clear  that  be  would  take 
the  titie  of  the  other  parties  Interested,  and 
their  shares  would  be  converted  into  personal- 
ty. We  do  not  see  why  the  same  effect  would 
not  apply  to  the  shares  which  he  represented 
as  trustee.  Even  though  he  should  be  decreed 
to  hold  It  In  trust,  he  should  be  held  to  have  it 
as  personal  property,  with  power  to  sell  and 
account;  otherwise,  the  entire  proceedings 
would  be  nugatory,  and  necessitate  a  new  par- 
tition. This  is  In  accordance  with  the  case  of 
Oeslager  v.  Fisher,  2  Pa.  St.  467,  where  the 
court  say,  'Conveyance  to  an  executor  In  trust 
for  the  estate  is  a  trust  for  himself  represent- 
ing the  estate,  and  he  may  convey.'  If,  then, 
the  trustee  had  the  power  to  buy  and  sell 
again,  the  right  to  mortgage  was  exercisable 
under  the  power  to  sell.  Zane  v.  Kennedy,  73 
Pa.  St  182.  Subsequently  the  orphans'  court 
In  auditing  the  accounts  of  T.  Walter  Day  as 
trustee  of  George  B.  and  Elizabeth  Hay,  held 
that  the  two-ninths  interest  purchased  by  hhn 
was  heia  In  trust  for  them.  But  denden- 
ning's  title  must  be  determined  as  of  the  time 
it  accrued.  He  was  affected  only  by  facts  ap- 
pearing of  record,  and  the  decree  of  the  court 
in  that  case  was  based  upon  some  facts  which 
did  not  appear  in  the  proceedings  In  partition. 
But,  as  we  view  the  proceedings  in  audltif% 
the  trustee's  accounts,  they  are  confirmatory 
of  Clendenning's  title. 

**After  the  proceedings  In  partitloo  and  the 
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mortgage  to  Clendennlng,  and  a  sale  of  part 
of  the  property  to  George  Kress,  Day  filed  bis 
accounts  as  trustee  of  Oeorge  6.  and  Bliza- 
betb  Hay  at  Nos.  161  and  162,  December  term, 
18S7,  orphans'  conrt  In  each  be  charged 
bimself  wltb  the  share  of  the  proceeds  of  sale 
In  partition  received  from  R.  W.  Miller,  trus- 
tee, at  No.  136,  December  term,  1882.  George 
R  aDd  Elizabeth  Hay  filed  exceptions.  No 
question  was  raised  as  to  the  validity  of  the 
mortgage  to  Olendennlng  and  the  sale  to 
Kress.  The  court,  however,  not  only  sustain- 
ed the  charge  of  bis  portion  of  the  purchase 
money  as  reported,  f5,200,  but  surcharged  blm 
wltb  the  difference  between  that  sum  and  the 
amount  received  from  Clendennlng,  $6,000,  to 
wit,  $800,  and  also  the  sum  of  $502,  made  on  the 
sale  to  Kress.  The  court  then  expressly  rati- 
fied the  sale  to  Kress,  and  (not  in  express 
terms)  by  Implication  ratified  the  mortgage  to 
Clendennlng  by  charging  the  trustee  with  the 
money  received  from  blm,  and  giving  the  mon- 
ey to  the  trustee,  and  the  Interest  to  the  life 
tenants.  The  decree  simply  found  that  Day 
held  the  28  acres  unsold  In  trust,  but  recogniz- 
ed the  validity  of  the  mortgage  by  appropriat- 
ing the  money  received  on  It.  But  these  pro- 
ceedings have  a  further  effect  If  there  were 
any  doubt  of  the  right  of  Day  to  sell  the  prop- 
erty purchased  by  him,  the  sale  would  not  be 
absolutely  vol'd,  but  Is  subject  to  ratification 
by  the  parties  beneficially  interested.  Painter 
V.  Henderson,  7  Pa.  St  48.  Acceptance  of 
Clendennlng's  money  by  the  trustee— which  be 
still  holds— and  acceptance  of  the  Interest  on 
K  by  the  beneficiaries  is  a  clear  ratification  of 
the  entire  transaction.  Tbey  cannot  have  the 
money  and  the  land  also.  This  clearly  ex- 
cludes all  equity  In  the  trustee  and  in  George 
B.  and  Elizabeth  Hay.  It  is  not  necessary  to 
consider  the  effect  of  these  proceedings  on 
the  children  of  George  B.  Hay  and  the  other 
children  of  John  Hay,  to  whom  the  remainder 
was  devised  after  the  death  of  George  B.  and 
Elizabeth  Hay,  respectively.  They  are  not 
parties  to  the  proceedings  unless  they  are  rep- 
resented by  the  trustee.  If  they  are  repre- 
sented by  him,  they  are  barred  by  his  acts,  so 
far  as  laey  were  in  accordance  with  law.  If 
they  were  not  represented  by  blm,  their  rights 
If  any,  must  be  enforced  in  some  other  pro 
ceeding  In  their  own  name  and  right  In  this 
view  of  the  case  it  Is  not  necessary  to  con- 
sider the  effect  of  the  possession  of  Cbarles  A. 
Hay  and  George  B.  Hay.  This  possession  at 
most  would  only  be  notice  of  an  actual  title 
In  themselves  adverse  to  the  defendants.  As 
we  have  found  that  there  is  no  title  In  them 
enforceable  in  this  case,  even  actual  notice  by 
them  would  be  of  no  avail.  But  we  may  say 
that  as  to  Charles  A.  Hay,  he  was  In  possea- 
Blon  when  the  petition  was  filed.  His  remain- 
ing there  would  not  indicate  a  claim  adverse 
to  the  proceedings  Instituted  by  himself.  The 
possession  of  George  B.  Hay  was  taken  after 
tbe  mortgage  to  Clendennlng.  Their  posses- 
sion, therefore,  Is  not  inconsistent  with  Clen- 
dennlng's title,  and  fbe  other  defendants  stand 


town  It  Tlie  prayer  of  the  bin  must  therefore 
be  refused,  and  It  Is  ordered  Qtat  the  bill  be 
dismissed,  at  costs  of  plalnUflC.  A  decree  may 
be  drawn  accordingly.** 

Levi  Bird  DufT.  for  appellant  J.  8.  Fetga- 

son,  for  appellees. 

FEB  CimiAM.  We  find  no  error  In  this 
record  that  requires  either  reversal  or  modifi- 
cation of  the  decree  from  which  this  appeal 
was  taken.  The  findings  of  fact  were  fully 
warranted  by  the  pleadings  and  evidence,  and 
the  concluflloiiB  drawn  therefrom  are  substan- 
tially correct  AU  that  need  be  said  in  sup- 
port of  tbe  decree  will  be  found  in  the  clear 
and  satisfactory  opinion  of  tbe  learned  trial 
Judge,  and  .on  It  the  decree  is  affirmed,  and 
appeal  dismissed,  at  appdlant'a  costa. 

(72  Conn.  SU) 
CHASE  et  aL  T.  BENEDICT  et  at 
Appeal  of  GBIGGS  et  al. 
(Supreme  Conrt  of  Errors  of  Connectieat  Oct 
27.  1SD9.) 

rauSTS— WILLar-RIOHT  0?  DISPOSITION— IN- 
TERPLEADER-COSTS—GOUNSBIj  FEBS-DI8- 
TRIBUTION- ASGBRTAINMBNT  OF  BBNEFICI- 
ARIBS— KBVISW. 

1.  A  devise  in  trost  for  the  benefit  of  an  heir, 
directing  the  trustee  to  pay  over  the  iacome 
and  Bucn  portion  of  the  prfncipal  as  may  be  nec- 
essary to  support  the  beneticisryf  and  to  pay  the 
remainder  if,  in  the  trustee's  opmion,  auch  ben- 
eficiary U  capable  ot  managing  the  estate,  cre- 
ates an  absolute  estate  in  uie  beneficiary,  sab- 

'  ject  to  a  trust  terminable  at  his  death,  which  he 
is  entitled  to  dispose  of  by  wilL 

2.  While,  under  the  rnleB  of  equity  practice, 
counsel  fees  are  not  allowable  out  of  an  estate  to 
parties  to  a  bill  of  interpleader  for  Its  diatribu- 
tion,  a  judgment  awarding  such  fees  will  not 
be  reversed  where  no  objection  thereto  is  made. 

3.  In  an  application  for  distribution  of  funds 
of  a  testate  estate,  as  authorized  by  Gen.  St. 
i  628,  an  application  tor  the  ascertainment  of 
persons  entitled  to  participate  in  such  distribn* 
tion  la  unnecessary,  as  auch  ascertainment  Is  a 
mere  incident  to  a  decree  for  distrfbution. 

4.  Where  a  probate  court  properly  refuses  as 
application  for  distribution  of  an  estate^  but  od 
an  erroneoni  ground,  sncb  error  Is  cue  of  form 
only,  and  not  ground  for  xerersal  on  appeal. 

Appeal  from  siqierlor  court  New  HaveD 
county:  Milton  A.  ^nmwty,  Jndffs. 

Application  In  ^bate  by  Henry  8.  Ohasa 
and  oth^  as  administrates,  etc.,  and  Louis 
D.  Orlggs  and  others,  tor  tbe  dlstrlbntlra  of 
a  trust  fund.  From  an  order  denying  tbe  Bp- 
^icatlon,  petitioners  aivealed  to  tbe  superior 
court,  where  a  bin  of  ioterpleader  was  filed 
by  Charles  C.  Read,  executor.  From  tbe  de- 
cree affirming  tbe  order  of  the  ^bate  court 
and  directing  disposition  of  the  fund  under 
the  lnt«pleader,  Louis  D.  Griggs  and  others 
appeal  Affirmed. 

The  material  facts  are  as  follows:  Aaron 
Benedict  died  February  9,  1873,  leaving  a 
large  estate.  His  will  was  proved  before  the 
court  of  probate  for  the  district  of  Water*^ 
bury,  in  New  Haven  county,  and  bis  estate 
was  settled  In  that  court  After  providing 
ft>r  bis  widow,  tbe  residue  of  bis  estate  was 
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dlvMed  into  tea  shRiea,  and  disposed  <t£  u 
foIIowB:  Tbree  shares  were  glTen  to  tais  son 
Cbarles;  two  shares  to  his  daughter  Obar* 
lotte  A.  Buckingtuun;  two  shares  to  his 
daughter  Mai7  H  MltcheU;  while  three 
shares  were  divided  Into  four  parts,  and  these 
were  glren,  one  part  to  Ma^  C.  Griggs, 
dangfater  his  deceased  mm  Oeorge  W.  Ben- 
edict; one  part  to  Fann^  J.  Blce»  daughter  of 
said  deceased  son,  and  two  parts  to  hiB  son 
Charles,  In  trust  for  Aaron  A.  Benedict  and 
Gteorge  H.  Benedict,  sons  of  said  deceased 
son.  The  clause  expressing  the  gift  to  his 
said  grandsons  reads  as  follows:  "And  the 
remaining  two  of  said  shares  of  my  estate  I 
give,  devise,  and  bequeath  to  Charles  Bene- 
dict, trustee,  in  trust,  snd  to  his  successors  In 
said  office,  for  my  following  named  grand- 
sons, children  of  my  said  son  George  W.  Ben- 
edict, deceased,  and  to  their  heirs,  forever, 
upon  the  following  trusts  and  conditions,  to 
wit:  To  George  H.  Benedict  and  Aaron  A. 
Benedict  each  one  of  said  portions  or  shares. 
And  I  do  hereby  authorize  and  empower  said 
trustee  and  his  successor  in  said  trost  to  In- 
vest; sell,  and  reinvest,  from  time  to  time, 
said  trust  estate,  and  manage  the  same  as  he 
shall  deem  most  safe  and  judicious  and  best 
for  the  interests  of  said  legatees,  and  from 
time  to  Ume  to  pay  over  and  depend  for  each 
of  said  legatees  the  net  income  from  each  of 
their  respective  portions  or  shares,  together 
with  such  portion  of  the  principal  of  their  re- 
spective portions  or  shares  as  said  trustee  or 
his  successor  shall  deem  necessary  for  their 
respective  support,  comfort,  maintenance, 
and  education.  And  whenever,  In  the  opin- 
ion of  said  trustee  or  bis  successor  In  said 
trust,  either  of  said  legatees  shall  become 
matured  with  settled  prlncl^es  and  habits 
of  economy  and  Industry,  and  capable  of  pru- 
dently managing  their  respective  portions  or 
shares.  I  order  and  direct,  and  It  Is  my  will, 
that  said  trustee  or  his  successor  In  said 
trust  do  pay  over  to  such  legatee  so  much  of 
his  respective  portion  or  share  as  shall  be 
then  remaining."  His  son  Charles  Benedict 
was  appointed  executor  of  the  will  The  final 
administration  account  was  settled  and  ap- 
proved June  A,  1874.  September  7.  1874,  di»- 
trlbutlon  of  the  estate  was  made  by  an  the 
parties  in  Interest,  In  pursuance  of  the  stot- 
ute.  By  this  distribution  there  was  divided 
and  set  to  Charles  Benedict,  trustee  for 
George  H.  Benedict,  one  undivided  one-fourth 
of  three-tenths  of  all  real  estate- named  and 
described  in  the  inventory  of  said  estate,  said 
share  being  valued  at  ¥15,375;  also  stocks, 
bonds,  cash,  and  otiier  personal  estate  to  the 
amount  of  V71>82e.86u  And  in  like  manner 
one-fourth  dt  three-tenths  was  divided  and 
set  to  Charlea  Benedict  as  trustee  for  Aaron 
A.  Benedict.  Charles  Benedict  died  In  1881, 
and  Henry'  C  Hayden  was  appointed  In  his 
place  as  trustee  for  Geo^  H.  Benedict  Mr. 
Hayden  resigned  the  trust  June  12,  ISBSt,  and 
Augustus  S.  Chase  was  appointed  trustee  in 
his  place.  October  4, -1888,  George  H.  Bene- 


dict ezecirisd  a  vrill.  and  died  shortly  after- 
wards, in  1888.  This  wUl  was  approved,  and 
administratis  granted,  by  the  proper  court 
In  Massachusetts.  Charles  C.  Read  was  ap- 
pointed executor.  The  will  of  George  H. 
Benedict  after  giving  five  legacies^  amount- 
ing to  f2,l00,  gave  the  raldue  ot  his  estate 
*'of  which  I  BhiUl  die  seised  and  possessed,  or 
to  which  I  shall  be  entitled  at  the  time  of  my 
decease  or  over  whidi  I  have  or  may  have 
at  my  decease  any  power  of  disposition,"  to 
Augustus  S.  Chase,  of  Waterbury,  In  trust  to 
use  for  the  benefit  of  Susan  M.  Benedict,  bis 
wife,  during  her  life;  and  the  baUuu»  re- 
maining upon  her  death,  after  payment  of 
legactes  for  charitable  uses  amounting  to 
1^600;  was  given  "to  my  then  h^rs  at  law.** 
After  the  death  oi  George  H.  Benedict,  Au- 
gustus S.  Chase  held  said  trust  estate  and 
administered  the  same  In  accordance  with 
the  will  of  George  H.  Benedict  until  bis 
death.  The  widow  of  George  H.  Benedict 
died  in  Blay,  1895,  and  the  following  June 
Augustus  S.  Chase  died.  At  the  date  of  Aa- 
gustns  S.  Chase's  death  there  remained  la 
his  hands  of  the  trust  estate  the  sum  of  fSO,- 
549.90.  This  sum  came  Into  Ihe  possession 
of  the  administrators  on  the  estate  of  A.  S. 
Chase,  to  wit,  Henry  S.  Chase,  ^ring  H. 
Chase,  and  Frederick  C.  Chase.  On  Septem- 
ber 1,  1896,  these  administrators  filed  In  the 
court  of  probate  for  the  district  of  Waterbury 
a  statement  of  the  property  so  In  Ihefr  pos- 
sesion. September  7,  1897,  Mary  0.  Griggs 
and  Louis  D.  Griggs,  her  husband,  Aanm  A. 
Benedict,  and  Chariotte  B.  Benedict,  they 
being  (except  the  husband)  the  ^parent  heirs 
at  law  of  Geoq^  H.  Benedict,  and  also  the 
residuary  legatees  under  his  will,  and  the 
administrators  on  the  estate  of  A.  S.  Chase, 
filed  In  the  court  of  probate  an  apidlcation 
praying  that  said  sum  of  $30,549.90  be  dis- 
tributed as  testate  estate  under  the  will  of 
Aaron  Benedict.  Upon  this  application  the 
court  of  iffobate  on  August  19, 1^7,  made  the 
following  order:  "The  court  finds  the  follow- 
ing facts,  to  wit:  (1)  That  it  la  a  matter  of 
dispute  and  disagreement  between  the  parties 
in  interest  as  to  who  the  heirs  or  distribu- 
tees of  said  trust  estate  are  under  the  will  of 
said  Aaron  Benedict,  etc.  (2)  That,  on  ac- 
count of  said  dispute  and  disagreement,  it  is 
necessary  for  this  court  to  ascertain  the  heirs 
or  distributees  of  said  trust  estate  according 
to  section  628  of  the  General  Statutes.  &) 
That  said  foregoing  appUcatlun  does  not  ad: 
the  court  to  ascertain  the  heln  or  distribu- 
tees of  said  trust  estate;  therefbre  the  court 
denies  the  said  foregoing  application.  Bob- 
ert  A.  Lowe,  Judge."  *  The  above  appeal  to 
the  superior  court  was  taken  tioia  this  order 
by  Louis  D.  Griggs  and  others  and  by  the 
administrators  on  the  estate  of  A.  S.  Chase. 
The  superior  court  affirmed  the  probate  de- 
cree, and  Louis  D.  Griggs  and  others  appeal- 
ed to  tills  court  After  the  prolwte  a^eal 
had  been  entered  in  the  superiw  court,  tbti 
administrators  on  the  estate  of  A.  8.  Ghua 
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Iffought  tbB  afomnenUoiiea  acUon  of  Inters 
pleader.  The  complaint  allegea  the  for^Eolng 
facts  80  far  as  neceaaazy,  and  tMt  the  fund 
In  the  idalntiffa*  hands  Is  claimed  on  Oie  'one 
aide  by  Lonls  D.  Griggs  and  others  and  on 
the  other  bj  the  esecntor  of  the  will  of 
George  H.  Benedict,  and  prays  that  the  par- 
ties defendant  may  interplead,  and  bare  th^ 
legal  ri^ts  adjudicated.  The  facts  alleged 
were  admitted  by  the  defendant^  and  no  sub- 
stantial Issue  of  ftict  was  raised  by  their  In- 
terpleading. The  snperlor  coort  adjudged 
that  the  plaintiffs  pay  orer  the  fund,  with  Its 
ucrement,  less  the  amount  fixed  ftur  tbelr 
■errlces  and  expenses  In  management,  and 
less  $3,000  allowed  for  counsel  fee^  to  Chailes 
O.  Bead,  executor  of  the  will  of  George  H. 
Benedict  From  this  Judgment  the  defend- 
ants Loute  D,  Griggs  and  others  appeided  to 
this  conrL  There  to  only  <nie  substantial 
dalm  in  both  casea,  and  It  Is  thus  stated: 
The  court  erred  In  holdup  under  the  facts 
found,  that  laid  George  H.  Benedict,  cestui 
qoe  tnist  named  In  said  will  of  Aaron  Bene- 
dict, had  any  devisable  or  beqneathable  In- 
terest In  nld  estate. 

Cbarles  W.  Gillette,  for  appellants  Aaron 
A.  Benedict  and  others.  George  B.  Terry, 
for  appellee  Charles  C.  Bead.  Stephen  W. 
Kellogg,  for  other  appellees. 

HAMBBSLET,  J.  (after  stating  the  facts). 
As  to  the  case  of  H.  S.  Chase  et  al.,  admin- 
istrators, against  A.  A.  Benedict  et  al.:  The 
will  of  Aaron  Benedict,  In  aabstance,  gives  a 
spedflc  portion  of  his  estate  to  Charles  Bene- 
dict, trnstee,  and  to  his  successor  In  office,  In 
trust  for  the  grandson  of  the  testator,  George 
H.  Benedict,  and  to  his  heirs,  forever.  The 
trustee  Is  directed  to  pay  over  the  Income  and 
such  portion  of  the  principal  as  he  may  deem 
necessary  for  the  support  of  the  legatee,  and 
whenever,  In  his  opinion,  the  legatee  Is  capa- 
ble of  prudently  managing  the  estate,  the 
trustee  is  ordered  and  directed  to  "pay  over 
to  such  legatee  such  portion  of  his  share  as 
shall  be  then  remaining."  The  language  of 
the  will  Is  sufficiently  clear  to  express  the 
testator's  intent  to  give  to  George  H.  Bene- 
dict the  whole  Interest  In  the  property  men- 
tioned; to  establish  a  temporary  trust  ftv 
the  sole  purpose  of  securing  to  him  a  greater 
advantage  from  the  gift;  to  limit  the  dura- 
tion of  this  .trust  by  the  life  of  the  legatee; 
and  to  order  the  trustee  to  sooner  terminate 
It.  If  Its  beneficial  purpose  1b  sooner  accom- 
plished. Even  If  the  language  were  deemed 
less  certain,  such  Intention  would  be  plainly 
Implied  by  the  provisions  of  the  will,  and 
would  control.  Mansfield  v.  Mix,  71  Conn. 
72,  77,  40  Atl  915.  As  George  H.  Benedict 
owned  absolutely  the  beneficial  interest  In  the 
fund  In  question,  and  the  limitations  of  his 
legal  titie  were  certain  to  cease  at  death.  If 
not  before,  he  could  lawfully  dispose  of  the 
fond  by  wIIL  It  follows  that  the  defendant 
Charles  C.  Bead,  executor.  Is  entitied  to  the 
foi^  In  the  hands  of  the  plalntifta. 


There  la,  bowarer.  an  qipaient  error  In  the 
Judgment  This  ta  a  Mil  of  Inteq^eader. 
The  Judgment  dhrects  the  pLaUttiffa,  wbo 
stand  Indifferent  with  no  cont^tlon  to  main- 
tain, to  take  tcom  the  fund  91,000  for  oonn- 
sel  fee,  and  to  pay  from  the  fund  the  same 
sum  to  eadi  of  tlie  defendants,  who  have 
bem  contesting  between  themselves  the  right 
of  posBessI«L  He  who  seeks  by  an  equi- 
table action  the  recovering  or  securing  of  n 
fund  In  which  others  have  an  interest  shni- 
lar  to  his  own  has  sometimes.  In  some  juris- 
dictions^ been  allowed  a  charge  upon  It  for 
the  expenses  of  his  suit  In  this  state,  by 
statute,  in  proceedings  by  aecutors  to  deter- 
mine tbe  coratrnctlon  of  a  will,  allowances 
for  counsel  fees  may  be  made  to  the  parties 
at  the  discretion  of  the  court  Gen.  St  f 
1121.  It  may  be  that  under  the  act  of  lfi98 
(Pub.  Acts  1803,  p.  222)  the  stockholder  In 
the  proceeding  In  the  nature  of  a  bill  of  Intec^ 
pleader  authorized  by  the  act  may  ask  and 
receive  dmllar  relief.  Union  Timst  Co.  t. 
Stamford  Trust  Co.,  72  Conn.  80.  48  AH  606, 
But  In  the  case  at  bar  no  such  datan  was 
stated  In  the  complaint  and  the  allowances 
were  made  on  the  theory  that  they  were 
sanctioned  by  the  ordinary  principles  of  eq- 
uity practice  govranlng  bills  of  interpleader, 
or  bills  In  the  nature  of  bills  of  interpleader. 
We  have  given  an  opportunity  to  the  repre- 
sentatives of  the  estate  out  of  which  these 
allowances  have  been  ordered  to  be  paid  to 
be  heard  in  respect  to  the  validity  of  the  Judg- 
ment In  this  respect  They  have  submitted 
no  argument  on  this  point  and  must  be  pre- 
sumed, therefore,  to  be  willing  parties  to  the 
Imposition  of  such  chaiges.  In  view  of  this, 
and  In  the  absence  of  any  reason  of  appeal 
by  any  party  on  account  of  this  feature  of 
the  Judgment  we  do  not  order  a  reversal, 
and  have  stated  the  law  upon  the  subject 
simply  to  avoid  any  seeming  sanction  of  these 
allowances  for  which  we  perceive  no  lawful 
ground. 

As  to  the  appeal  from  probate:  The  court 
of  probate  properly  refused  to  order  distri- 
bution, although  the  reason  given  Is  wrong. 
Had  there  been  any  estate,  under  the  wlU  of 
Aaron  Benedict  to  distribute,  the  court 
should  have  ordered  a  distribution,  and.  If 
necessary  for  that  purpose,  should  have  as- 
certained the  distributees.  The  ascertain- 
ment of  heirs  or  distributees  Is  a  mere  In- 
cident to  the  order  of  distribution,  and  a  seiK 
arate  application  for  that  purpose  under  sec- 
tion (528  of  the  General  Statutes  Is  unnecessary 
and  improper.  Mack's  Appeal,  71  Conn.  122. 
120,  41  Ati.  242.  There  was,  however,  not 
only  no  estate  for  distribution,  but  the  estate 
of  Aaron  Benedict  was  not  before  the  court 
for  settlement  The  ai^lication  was  wholly 
Improper.  It  could  not  be  entertained,  and 
should  have  Iweu  dismissed.  And  so  the 
judgment  of  the  superior  court  npim  appeal 
should  adjudge  the  application  for  distribu- 
tion to  be  unfounded,  without  afflm.lng  the 
erroneous  probate  decree,   nils,  faoweveii  la 
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an  arror  In  form,  Insnffldent  to  be  mtdtt 
Kionnd  of  revenaL 

In  the  owe  of  Henijr  8.  Oluue  et  aL,  ad- 
mlnlBtraton,  against  Annm  A.  Benedict  et 
al.,  tbere  la  no  ernff. 

In  Ok  case  of  Loula  D.  Qiigga  et  aL,  a]>peBl 
from  probate,  tliere  ia  no  error. 

The  other -judges  concarred. 


(72  Conn.  MO) 

JtTDD  et  aL  t.  CITT  OV  HARTFORD. 
(Supreme  Court  of  Errors  of  Connecticut.  Oct. 
27,  1899.) 

UimiOIPAL  CORPORATION— SEWBRS—NBOU- 
OBNOB— LIABIUTY  FOR  OTBRPLOW. 
A  mnnEdpality  Ib  liable  tor  damages  sna- 
talned  b7  the  flooding  of  a  basement,  during  a 
severe  but  oot  extruordinary  rainfall,  caused  hy 
an  obstruction  left  in  a  sewer  by  the  city's  work- 
Hieo, — placed  there  for  a  temporary  purpose 
while  they  were  altering  the  sewer,  and  wbidl 
they  negligently  omitted  to  remore  when  the  al- 
terations were  completed. 

Appeal  from  superior  court,  Hartford  coun- 
ty; John  M.  Thayer,  Judge. 

Action  by  Henry  C.  Judd  and  another 
against  the  city  of  Hartford  to  recover  dam- 
ages for  Injuries  sustained  by  the  overflow 
of  »  sewer.  From  a  Judgment  In  favor  of 
plaintiffs,  defendant  appeals.  Affirmed. 

The  finding  stated  the  following  facta:  The 
plaintiffs  owned  a  store  on  High  street,  In 
Hartford.  The  defendant  city  in  1873  laid 
a  sewer  in  the  street,  with  which  the  store 
was  connected,  and  which  was  adequate  to 
drain  the  area  that  It  was  ballt  to  drain.  The 
owners  of  tlie  store  were  assessed  for  benefits, 
and  paid  the  assessment  On  July  29,  189T, 
the  city  was  engaged  In  building  an  Inter- 
cepting sewOT  to  divert  the  sewage  from  the 
High  street  sewer  and  other  aewera  from  an 
outlet  theretofore  used  Into  Park  river,  and 
aend  It  Into  the  Oonnecticnt  river.  For  this 
pnzpoae  the  city  had  cut  off  the  High  street 
sewer  100  feet  below  the  plaintiffs'  store, 
and  constructed  a  manhole  there,  with  a  12- 
Inch  pipe  at  the  bottom,  nmning  Into  the 
Intercepting  sewer,  and  a  24-lncb  brick  stoitai- 
water  sewer  at  the  top,  running  under  High 
street,  In  the  line  of  the  old  sewer  to  the 
Park  river.  A  stone  was  set  as  a  dam  In 
the  lower  part  of  thia  storm-wator  sewer,  to 
keep  all  sewage  out  of  It,  leaving  only  the 
storm  water  to  flow  over  the  dam.  O^ese 
sewer  connections  on  High  street  were  com- 
pleted by  July  1st,  and  were  adequate  to  the 
purposes  for  which  they  were  designed.  The 
city's  agents  had  previously  used  a  wooden 
"center"  In  constructing  the  24-lnch  storm 
sewer,  on  which  to  turn  the  arch  forming 
the  upper  hiUf  of  said  sewer  at  the  point 
where  It  left  the  manhole.  This  center  had 
9  solid  semidrcnlar  board  head,  measuring 
24  inches  across  the  base.  After  the  arch  was 
bant,  instead  of  removing  the  center,  as  should 
have  been  done,  it  was  negligently  left  by 
*be  defendant's  agente  lying  across  the  lower 
portion  of  the  atorm  sewer,  so  as  to  obstruct 


the  flow  of  water.  A  tortnl^t  beftoe  July 
29tb  the  dafeddanfa  agente  also  blocked  up  tba 
outlet  ftom  the  manhole  In  the  lntareq»tlii( 
sewer  with  bags  <tf  sand,  to  prevent  any  snr- 
age  or  watar  from  flowing  through  It  Into  an- 
other manhole  situated  below  It,  which  they 
were  then  constructing.  By  these  two  ob- 
structions the  capacd^  ot  the  outlet  of.  the 
High  street  manhole  near  the  plaintiffs'  store 
was  reduced  to  a  quarter  of  the  capacity  of 
the  sewer  leadliv  Into  ttils  manlude.  No  no- 
tice of  these  obstmctlons  was  given  to  the 
plaintiffs.  There  was  a  severe  rainstorm  on 
July  29tlir  which  filled  the  High  street  sewer, 
so  that  by  reason  of  these  obstructions  the 
water  and  sewage  were  forced  Into  the  plain- 
tiffs' store,  doing  serious  damage.  The  de- 
fendant claimed  that  the  storm  was  an  act 
of  God,  for  the  consequences  of  which  it 
could  not  be  held  liable;  that  leaving  the  cen- 
ter in  the  sewer  was  an  error  of  judgment, 
for  which  it  was  not  Uable  in  dami^ea;  that 
the  service  performed  by  the  defendant  Id 
the  constmctlw  of  said  sewer  was  one  In 
which  tiie  defendant  had  no  particular  Inter- 
est and  from  which  it  derived  no  special  b^ 
eflt  in  ite  corporate  capacity,  and  that  ne^l- 
gence  of  the  employes  of  the  defendant  In  the 
constmctlim  of  said  sewer  was  not  Imputeble 
to  the  defendant;  that  It  was  authorized  to 
build  sewers  for  the  public  when  the  public 
necessity  required,  and  assess  the  expense  up- 
on properties  specially  benefited,  and  that  no 
obligation  rested  upon  the  defradant  to  make 
the  sewers  and  drains  constructed  under  such 
authority  suflldent  and  am^e,  and  no  obla- 
tion thereafter  existed  to  keep  tiie  same  tne 
from  defects  and  obstroctlons;  tiiat  the  con- 
tractors, em^yte,  and  appointees  of  the 
street  department  and  public  works  are  not 
the  agente  and  servants  of  the  dty,  chained 
with  a  public  service^  for  whose  negligence 
in  the  discharge  of  a  governmental  duty  an 
action  lies  agahtst  the  clt7  without  being  ex- 
pressly given;  that  no  right  of  action  existed 
against  Qie  city  becaine  none  was  glvefi  by 
diarta  or  stetntes,  and  that  the  eonstmction 
of  this  sewer  was  a  public,  govemmoital 
duty,  to  remove  a  nuisance;  and  that  it  la  not 
liable  for  the  negligence  of  some  or  all  of  Ito 
agents,  whom  it  Is  obliged  to  employ,  and 
not  liable  for  the  negligence  of  the  agent  If 
any,  in  the  construction  of  the  sewer,  or  In 
a  matter  outside  ct  sndi  ccmstrDction  and  «i- 
tirely  coUatetal  thoreto.  The  court  however* 
rendered  Judgment  against  flie  tot  92,- 
940  damages. 

WllUam  J.  McConvIlle,  for  appellant  Ax- 
thur  L.  Shipman,  for  ani^ees. 

BALDWIN,  J.  (after  steting  the  fftct«). 
The  citr  was  held  liable  to  the  plaintiffs,  not 
because  it  planned  and  constructed  an  Inad- 
equate sewer,  but  because,  after  planning  and 
constructing  an  adequate  sewer.  It  left  ob- 
structions to  It,  placed  there  for  temporary 
purposes,  which  Ite  agente  carelessly  mnltted 
to  remove  after  those  Buroosea  bad  been  ae- 
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eompllBhdd.  For  negllgeflee  In  sncb  matter! 
a  municipal  corporation  cannot  escape  respon- 
sibility on  account  of  Its  public  character.  It 
is  a  person  tn  law,  capable  of  Inflicting  In- 
Jorles,  and  liable  to  suit  by  him  who  sufrera 
them,  unless  they  flow  from,  oi;  are  Incident 
to,  the  performance  of  a  goTemmental  duly. 
Municipal  duties  are  soTemmental  when  they 
are  Imposed  by  the  state  for  flie  benefit  of 
the  general  public.  They  may  sometimes 
have  that  character,  also,  when  Imposed  in 
pursuance  of  a  general  policy,  manifested  by 
leglslatlen  affecting  similar  corporations,  for 
the  particular  advantage  of  the  Inhabitants  of 
the  municipality,  and  only  through  this  and 
indirectly  for  tbe  benefit  of  the  people  at 
la^e.  Jewett  r.  Olty  of  New  Haven,  88 
Oonn.  SG8.  Whether  an  instance  of  this  na^ 
ture  is  furnished  by  the  provisions  of  tbe  de- 
fendant's charter  respecting  the  construction 
and  maintenance  of  sewers,  it  Is  unnecessary 
to  Inquire.  The  injuty  to  tbe  plaintiffs  was 
doe  to  no  fault  of  plan  or  construction,  and 
to  no  omission  to  make  proper  repairs.  It 
was  of  the  same  nature  as  one  that  might  be 
suffered  by  the  occupant  of  a  new  house  who 
Btrlkes  his  foot.  In  a  dark  passage,  against  an 
ax,  or  stumbles  over  a  heap  ot  siiavlngs, 
which  the  builder's  workmen  have  carelessly 
left  upon  the  floor.  The  failure  to  sweep  out 
tbe  shaving!  or  pick  up  the  tools  is  some- 
thing distinct  from  tbe  work  of  building  the 
houa&  It  could  only  occur  after  tbe  build- 
ing waa  finished.  So,  even  If  tbe  charter 
duty  of  the  defendant  as  to  the  construction 
or  alteration  of  the  sewer  with  which  tbe 
plalntilTs*  store  wa!  connected  was  govern- 
mental, its  dnty»  after  that  had  been  per- 
formed!, to  clean  up  and  remove  any  tempo- 
rary appliances  which,  If  left  where  they 
were»  would  render  the  eewer  unserviceable 
or  Inadequate,  was  a  new  and  mbilsterlal 
one.  It  was  a  simple  and  definite  duty,  aris- 
ing under  fixed  conditions,  and  bnjdled  by 
law.  State  t.  Staub^  01  Oonn.  663,  566,  23 
Atl.  924.  No  one  else  could  perf<n-m  It  The 
sewer  was  part  of  the  defendant's  property, 
and  under  Its  ezduslve  control.  Its  functions 
In  regard  to  Its  construction  or  reconstruction 
had  been  discharged;  tlie  occasion  for  an  ex- 
ercise of  Uiose  aa  to  Its  repair  bad  not  ar- 
rived; and,  ff  Its  agraits  bad  before  been  act* 
ii^;  as  agents  of  tbe  law,  they  now  acted,  or 
neglected  to  act,  as  its  prtqiwr  serrants,  sub- 
ject to  tbe  full  application  of  the  role  of  re- 
spondeat superior.  Norwalk  Gaslight  Go.  t. 
Borough  of  Norwalk.  6S  Coaa.  496, 680, 28  Aa 
S2.  "Municipal  Immunity  does  not  reach  be- 
yond governmental  doty.**  Weed  t.  Borougb 
of  Oreenwleh,  46  Conn.  170,  188.  Had  the 
city  anthozitlea  expressly  dlmted  the  work- 
men employed  upon  the  sewer  not  to  remove 
tbe  "center**  or  the  sand  bags,  when  to  allow 
tbem  to  remain  was  to'  turn  this  piece  of 
city  property  into  a  nuisance  to  those  who 
had  paid  for  the  right  to  share  in  Its  use,  and 
were  dependent  upon  its  efficiency  tor  tbe 
enjoyment  of  the  house!  and  stores  wbldi  tt 


was  built  to  serve,  an  action  could  certainly 
have  been  maintained  for  any  resulting  In- 
jury. Mootry  v.  Town  of  Danbury,  45  Conn. 
560,  666;  Hoyt  v.  City  of  Danbury,  69  Conn. 
841,  351,  87  AU.  1051;  Morgan  v.  City  of 
Danbuty,  67  Conn.  484,  496,  36  Atl.  409.  It 
lies  equally  in  the  absence  of  such  directions. 
The  cause  of  action  Is  the  failure  to  remove 
the  obstructions.  Whether  this  was  an  In- 
tentional or  an  unintentional  omission  of  duty 
Is  immaterial.  Nor  is  It  of  any  consequence 
that  the  city.  In  altering  Its  sewerage  system, 
was  relying  upon  funds  derived  from  bonds 
Issued  under  an  amendment  to  Its  charter 
(Sp.  Acts  1893,  p.  429).  which  provided  that 
the  sums  thus  borrowed  should  be  used  tor 
such  alterations,  or  for  purchase  of  real  es- 
tate for  parks,  "and  for  no  other  purposes 
whatsoever."  It  cannot  avoid  a  judgment  for 
a  common-law  liability  by  pleading  that  It  has 
no  money  on  hand  out  of  which  It  can  be 
paid.  That  the  storm  which  was  tbe  immedi- 
ate occasion  of  the  flooding  of  the  plaintiffs' 
cellar  was  a  serere  one  can  constitute  no  de- 
fense. It  was  severe,  but  not  extraordinary. 
Diamond  Match  Co.  v.  Town  of  New  Haven, 
66  Conn.  610,  626,  18  AtL  409.  There  Is  no 
error.  The  other  judges  concurred. 
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In  re  NBWPORT  READINO  BOOM  et  al. 

(Supreme  Court  of  Rhode  Island.   Oct  11, 

1809.) 

CORPORATIONS— TAXATION— COLLECTION 
AQAINST  PERSONAL  PROPERTY, 

1.  A  return  by  a  corporation  tliat  it  has  "no 
ratable  personal  property,"  and  "owdb  none  of 
the  chattels  mentioned  in  Gen.  Laws  1806,  c  46, 
1 11,"  Is  a  BUfBcient  compliance  with  Gen.  Laws, 
e.  46,  i  7,  requiring  a  person  retaroing  an  ac> 
count  to  make  oath  before  an  assessor  that  tt 
contains,  to  the  best  of  bis  knowledxe  and  b^ 
lief,  a  true  and  full  account  and  valuation  of  all 
hia  ratable  estate:  and  on  failure  to  do  so^  If 
overtaxed,  be  aball  have  no  remedy. 

2.  An  incorporated  social  society,  whose  capi- 
tal stock  is  divided  Into  shares,  is  a  business 
corporation,  in  ao  far  as  Its  classification  is  nec- 
essary to  bring  It  for  the  purposes  of  taxation, 
within  the  provi^ons  of  Gen.  Laws  1896,  c  46, 
providing  to  whom  property  is  taxable. 

5.  A  separate  tax  upon  the  personal  property 
of  an  incorporated  social  society,  where  the  resi- 
dent stockholders  are  assessed  individually  upon 
their  ownership  of  stock,  is  void,  and  not  col- 
lectible, as  befsg  double  taxation. 

4.  The  nonresident  members  of  a  corporation, 
not  being  liable,  tbroogh  their  ownership  of  coiv 
porate  stock,  to  pay  taxes  upon  corporate  jmt^ 
sonal  property  not  specifically  mentioned  in  Gen. 
Laws,  c.  45,  SS  0,  11,  a  tax  upon  a  mortgage 
owned  by  the  corporation  is  not  collectible. 

6.  A  tax  upon  tne  personal  property  of  a  cat' 
poration  la  not  collectible  where  the  assessment 
roll  fails  to  show  that  the  assessment  waa  lim- 
ited to  tlie  b>nd  of  personal  property  mentioned 
in  Gen.  Laws,  c.  45,  §  11,  which  provides  for 
taxing  certain  kinds  of  personalty. 

Petition  by  tbe  Newport  Reading  Room  and 
Edward  W.  Hlgbee,  collector,  for  abatement 
of  taxes.  Petition  granted. 

SamL  B.  Bxmey,  for  Newport  Reading  Boom. 
7.  atacj  Brown,  for  Bdward  W.  Hlgbee^  cas- 
lector. 
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TILLINQHAST,  J.  The  agreed  statement 
of  facta  Id  this  case  shows:  That  the  New- 
port Reading  Room  Is  a  corporation,  whose 
capital  stock  U  divided  into  shares  of  the  par 
value  of  $100  each,  and  that  294  shares  of 
said  stock  have  been  Issued.  That  said  cor- 
poration owns  a  lot  of  land  in  Newport,  with 
buildings  thereon,  together  with  a  mortgage 
on  real  estate  In  Newport  for  $25,000,  and 
that  It  also  owns  furniture,  a  library,  billiard 
tables,  and  rarlous  paraphernalia  for  the 
amusomf^ut  of  its  members  and  subscribers. 
That  the  market  value  of  its  stock  is  up- 
Avards  of  $250  per  share.  That  In  pursuance 
of  tlic  notice  Issued  by  the  asacBSorB  of  taxes 
of  Newport  in  January,  1899,  under  Gen. 
Ijiws  R.  I.  c.  46, 1  6,  said  corporation  returned 
»u  account  of  Its  ratable  estate  as  follows: 
"Xo  ratable  pei-sonal  estate.  The  corpora- 
tion owns  none  of  the  chattels  mentioned  In 
ticrtion  11  of  chapter  45  of  the  General  Laws 
of  1890."  It  is  also  agreed:  That  said  cor- 
poration does  not  own  any  of  the  articles 
mcutloned  In  sections  8,  9,  and  11  of  said 
clia  liter  45,  and  that,  if  the  assessment  upon 
its  said  mortgage  of  f^OOO  la  valid  and  law- 
ful, said  corporation  Is  assessed  for  the  value 
of  all  Its  proi>erty.  That  on  the  31st  day  of 
August,  1809.  and  within  the  time  limited  for 
the  payment  of  said  tax,  the  corporation  ten- 
dered to  said  collector  of  taxes  the  sum  of 
$2:^2.20,  the  same  being  the  amount  of  the  tax 
nsscRsed  upon  the  real  estate  of  said  corpora- 
tion In  February,  1890.  That  the  assessment 
roll  or  tax  list  of  said  dty  relating  to  aalA 
corporation  Is  as  follows: 
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It  is  f  urtlier  agreed  between  connsel  that 
the  corporation  has  not  exercised  the  power, 
conferred  upon  It  by  section  2  of  Its  cbarter,i 
to  divide  ita  real  and  personal  property  Into 
shares,  bat  that  It  has  dmply  divided  Its  capi- 
tal stock  into  shares. 

In  view  of  these  facts,  the  question  sub- 
mitted for  our  decision  is  "whether  or  not 
the  said  Newport  Beading  Room  Is  liable  to 
pay  the  tax  assessed  against  It  for  twenty- 
five  thousand  dollars  upon  Its  personal  eitate, 
as  hereinbefore  destHrtbed." 

The  first  question  to  be  determined  Is 
whether  the  account  aforesaid,  rendered  to 
the  assessors,  was  a  compliance  with  Oen. 
lAwa  R.  L  c.  46,  S  7.  The  city  solicitor  of 
Newport  contends  that  \t  was  not;  that  the 
word  "ratable,"  as  used  In  the  statute,  is  not 
equivalent  to  the  word  "taxable,"  as  held  In 
Ck>ventry  Co.  v.  Assessors  of  Taxes  of  Coven- 
try. 16  R.  I.  240,  14  AtL  877;  and  that,  as 
the  Newport  Reading  Room  owns  certain 
ratable  personal  estate,  the  account  exhib- 
ited Is  not  sufficient,  and  hence  the  petition- 
ing corporation  la  wlOiout  remedy.  This  con- 
tention is  partly  right  and  partly  wrong.  It 
is  right  In  80  far  as  It  alleges  that  the  word 
"ratable,"  as  nsed  In  the  statute.  Is  not 
equivalent  to  the  word  "taxable,"  but  it  Is 
wrong  In  alleging  that,  under  the  agreed 
facts,  the  Newport  Beading  Room  owns  cer- 
tain ratable  personal  estate.  The  account 
rendered  by  the  corporation  distinctly  states 
that  It  does  not,  and  also,  specifically,  that 
it  owns  none  of  the  chattels  mentioned  In 
Gen.  Laws  R.  I.  c.  45,  §  11.  If  the  return  or 
account  bad  simply  said,  "No  ratable  per- 
sonal estate,"  It  would  not  have  been  a  com- 
pliance with  the  statute,  any  more  than  was 
the  return  in  Coventry  Co.  v.  Assessors  of 
Taxes  of  Coventry,  supra.  But  it  says  more 
than  this,  namely,  that  the  corporation  owns 
none  of  the  chattels  mentioned  in  Gen.  I^ws 
R.  I,  c.  45,  S  11.  This  being  so,  what  per- 
sonal property  did  said  corporation  have 
which  was  either  ratable  or  taxable?  In 
Manufacturing  Co.  v.  Newell,  Ifi  R.  I.  233,  2 
Atl.  766,  this  court  held  that,  under  our  stat- 
utes, business  corporations  having  capital 
owned  In  shares  are  taxable  only  for  real  es- 
tate and  such  personalty  as' Is  described  In 
Pub.  St  R.  L  c.  42,  I  11,  which  Is  Identical 
with  Gen.  Laws  R.  L  c.  45,  S  H-  Chemlftal 
Works  V.  Ray,  19  R.  I.  302,  33  Atl.  443,  fol- 
lows Manufacturing  Co.  v.  NewelL  Th* 
agreed  facta  in  this  case  show  that  the  ctkjfl- 
tal  stock  of  said  corporation  Is  divided  Into 

^"Seo.  1.  The  uld  oorporatlon  sb&ll  b«T«  powsr  to 
hsTs  and  um  «  common  Beal,  and  ttaa  same  to  break, 
alter  and  reaew;  to  make  and  ord^n  mick  constlta- 
tion  and  by-law*,  act  repugnant  to  tb»  oonatltutloB 
and  Uwa  of  the  *Ut«  and  ot  tb«  Unlt«d  Stataa.  at 
tber  may  tblnk  proper,  and  the  Moat  to  modify  and 
repeal  at  pleaaure;  to  take.  bold,  and  eonvay  real 
and  personal  property  to  an  amount  not  exceeding 
fifty  tbouaand  dollars,  and  wbicb  real  and  peraonal 
property  may  be  dlrtdod  Into  sucb  a  number  of 
shsres  and  of  lueb  amount  as  may  be  dotermtned  by 
tbe  said  corporation,  and  vhlcb  shares  sball  be 
deemed  personal  property,  and  be  traniterred  as 
■ucb,  acoordlng  to  such  rales  and  condlUou  Ike 
■aid  coaatltutloa  aod  by-laws  may  prssorlbek** 
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■hares;  and  hence,  altliongh  It  Is  not  a  man- 
ufacturing corporation,  or  perhaps  a  busi- 
ness corporation,  strictly  bo  called,  yet,  as  It 
falls  within  the  class  of  corporations  whose 
capital  stock  Is  divided  Into  shares,  It  Is  gov- 
erned, for  the  purposes  of  taxation,  by  the 
provisions  of  said  chapter  45.  The  theory  up- 
on which  the  statute  Is  based  evidently  la  that 
all  of  the  personal  property  of  manufacturing 
and  business  corporations,  other  than  that 
enumerated  in  section  11,  is  represented  by 
its  corporate  stoclE,  and  that  this  is  taxed  to 
the  Individual  stockholders.  That  a  large 
amount  of  property  does.  In  fact,  escape  tal- 
stlon  under  this  system,  Is  matter  of  common 
knowledge,  corporations  not  being  required  to 
make  returns  to  the  assessors  of  the  hmomit 
of  stock  held  by  Individual  stockholders,  tm- 
less  specially  requested  so  to  do.  Qen.  Laws 
R.  I.  c.  46,  H  11,  12.  But  this  Is  a  matter 
where  the  remedy  lies  solely  with  the  gen- 
eral assembly.  We  may  here  remark  that, 
when  the  statute  relating  to  taxing  manufac- 
turing corporations  was  originally  f^med,  It 
was  probably  not  contemplated  that  social 
dubs  and  societies,  like  the  one  before  us, 
would  have  capital  stock  divided  into  shares, 
and  hence  no  special  provision  was  made  for 
them,  nor  has  any  subsequent  legislature  At- 
tempted to  classify  them.  But  as  they  afe 
clearly  not  religious  or  charitable  organiza- 
tions, and  are,  to  a  certain  extent,  business 
corporations,  and  divide  their  capital  stock 
Into  shares,  we  think  they  must  be  classed 
as  aforesaid.  The  expression  "business  cor- 
porations," as  used  by  Durfee,  C.  3.,  in  Manu- 
factoring  Co.  v.  Newell,  supra.  Is  not  now, 
and,  80  far  as  we  are  aware,  never  has  been, 
known  In  our  statutes  regulating  the  levy,  as- 
sessment, and  collection  of  taxes.  But  It 
probably  was  intended  to  include  aU  corpora- 
tions "having  capital  owned  in  shares,"  and 
which  are  not  religious  or  benevolent  corpora- 
tions. As  well  argued  by  the  counsel  for 
said  Newport  Reading  Room,  "two  principles 
are  emt>edded  In  the  Rhode  Island  system  of 
taxation  of  corporations;  one  being  that  dou- 
ble taxation  shall  be  avoided,  and  the  other 
that  nonresidents  of  the  state  shall  not  be 
called  upon  to  pay  taxes  npon  personal  prop- 
erty (through  their  ownership  of  corporate 
stock)  other  than  upon  the  specific  personal 
property  which  Is  mentioned  In  the  second 
clause  of  section  9  and  In  section  11  of  chap- 
ter 45  of  the  General  Laws.  It  is  qtilte  clear 
that  both  of  these  prtodplea  would  be  In- 
vaded If  the  tax  In  dispute  should  be  de- 
dared  to  be  valid.  Eighty-eight  of  the  147 
stockholders  are  nonresidents  of  Rhode  Is- 
land. If  a  tax  Is  Imposed  npon  the  personal 
property  of  this  corporation,  each  of  these 
88  nonresidents  would  have  to  pay  his  pro- 
portionate share  of  such  tax;  and,  similarly, 
aU  of  the  S9  resident  stockholders,  besides 
paying  their  respective  taxes  as  Individuals 
(presumably  a  part  of  which  falls  upon  their 
ownership  of  the  stock  of  this  corporation), 
would  be  compelled  to  pay  (tbroogh  tbe  cos- 


porate  tax)  a  tax  upon  personal  property 
which  has  already  iMme  Its  share  of  the  bar- 
den  of  taxation.  It  la  to  be  presumed  that 
the  assessors  have  discharged  tbe  duties  Im- 
posed upon  them  by  Qen.  Laws  R.  L  c.  49^ 
S9  11,  12,  and  tbat  every  resident  stockholder 
has  been  assessed  for  the  "difference  between 
the  cash  market  value  of  each  share  by  him 
held  and  the  proportionate  amount  pershareat 
which  the  real  estate"  of  the  nwporatlon  was 
last  assessed.  Another  reason  why  tbe  tax  In 
question  is  not  collectible  is  that  the  assess- 
ment roll  fails  to  show  that  the  assessment 
was  limited  to  the  kinds  of  personal  property 
mentioned  In  (Jen.  Laws  R.  I.  e.  46,  }  '11. 
Manufacturing  Co.  r.  Newell,  supra;  Ohem 
leal  Works  v.  Bay,  supra;  Elall  v.  Bain,  18  R 
I.  413,  28  Att.  371.  For  the  reasons  above 
given,  our  opinion  is  that  tiie  tax  assessed  on 
the  personal  estate  of  said  Newport  Readings 
Room. Is  Illegal,  and  bence  not  eollectnilei. 


(n  R.  L  4tS) 
JOHNSON  et  al.  v.  STITT  et  aL 
(Supreme  Court  of  Rhode  Island.   Oct.  7,  1889.) 
BASBMBNTS— ABANDONMENT. 

Where  the  grantee  under  a  deed  is.  fay  the 
same  instrament.  given  an  essement  In  land  ad- 
joining, his  mere  acaniescence  ta  tiie  occupancy 
and  control  of  such  land  by  others  for  a  soortn 
I>eriod  than  20  years,  onaccompanied  by  other 
and  active  evidences  of  an  Intention  to  abandon 
same,  will  not,  of  ttseU,  eonstltnte  an  abandm- 
ment  of  the  easement,  and  estop  Um  from  claim- 
ing a  tight  thereto. 

Bill  for  injunction  by  Frederld^  P.  Jobnr 
■on  and  others  against  Setb  B.  Btltt  and  oth- 
ers.  Writ  granted. 

The  following  Is  a  plat  of  tbe  land  in  con- 
troversy: 


Darius  Baker,  for  complainants.  Wm.  P. 
Sheffield,  for  respcmdents. 

TILLINGHAST,  J.   The  complainants  seek 
this  bill  to  obtain  a  mandatory  injunction 
for  tbe  removal  of  a  fence,  which,  tiiey  allege, 
otatmcCs  a  way  between  Hkelr  land  and  that 
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of  the  respondenUL  case  showi  tbat  on 
March  3,  1878,  the  leapondent  Seth  B.  Stltt 
comrejeH  to  William  H.  SmlQi,  the  compkln- 
anta'  ancestra-  In  title,  the  lot  of  land  deline- 
ated on  the  idat  or  sketch  hereto  attached  as 
"Lot  A."  At  the  time  of  the  making  of  the 
conveyance  to  said  Smith,  Stttt  was  the  own- 
er of  all  the  land  delineated  on  said  itat,  and. 
In  cmmectlon  with  others,  who  formerly  own- 
ed the  land  with  him  as  tenants  In  common, 
had  previously  caused  a  plat  thereof— «f  which 
the  one  above  delineated  Is  a  reproduction  In 
so  far  as  It  concerns  the  qoestlons  raised  by 
this  bUl— to  be  recorded  In  the  records  of 
land  evidence  of  the  city  of  Newport  In  the 
partition  deed  ct  the  premises  represented  by 
said  plat,  made  on  March  80^  1878,  It  la  stated 
that  "Touro  Park  Place  Is  for  the  exdnalve 
use  of  the  estates  partitioned  h«re1v  abattlng 
thereon."  It  Is  also  referred  to  therein  as  a 
"way."  In  the  deed  from  Stltt  to  Smith  the 
lot  Is  bonnded  "east  on  a  way  twenty  feet  In 
width,  then  measnrioff  slx^-elght  feet  and 
nlnfrftentbs."  And  In  a  prevlow  agreem^ 
to  sell  said  lot,  made  on  July  81,  1878,  Stltt 
says  that  he  "has  sold  to  Wm.  H.  Smim  a 
lot  of  gronnd  on  Pelham  St  adjoining  the 
property  of  said  Smith  and  B.  R.  Haxard 
and  the  court  as  per  map  on  file  In  this  dty," 
etc  Altbongh  the  answer  denies  that  It  was 
the  Intent  of  the  grantw  to  convey  any  rights 
of  way  by  said  deed  to  Smith,  yet  this  posi- 
tion Is  not  seriously  urged  In  argument  nor 
do  we  see  how  It  could  as  the  language 
of  the  agreement  to  sell  and  of  the  deed,  taken 
In  connection  with  the  condnct  of  the  grantor 
In  the  makliig  and  recording  of  said  plat  otm- 
dusivdy  ^ows  that  he  Intended  to  oonv^  a 
right  of  way  In  aafd  "Touro  Park  Place." 
See  GhaplD  v.  Brown,  Ifi  B.  I.  S70,  10  AU. 

688.  And,  moreover,  not  only  was  a  rl^t  of 
way  conveyed  by  said  deed  to  Smith,  but  al- 
so—the deed  bounding  him  on  said  way— a 
fee  In  the  land  Itaelf  to  the  center  of  aald 
way.   Anthony  v.  City  of  'Providence,  18  B.  I. 

689,  28  Aa  766;  Bentley  v.  Boot  18  K.  L 
205,  82  AtL  818.*  Jones,  Basem.  i  421. 

It  clearly  am>eai1ng,  then,  that  Smith  acqnip* 
ed  a  right  of  way  in  the  whole  of  said  atrip  of 
land,  as  well  as  the  fee  to  the  center  thereof 
by  virtne  of  his  deed  from  Stltt  the  next  and 
only  other  qnestlw  In  the  case— and  tfala  la 
really  the  only  question  before  na— Is  wheth- 
er he  mbseqoently  abandoned  the  same,  or, 
by  acqnleschig  In  the  occupant^  and  contnd 
ttkexeot  by  the  reapondenta,  estopped  himself 
from  clalnring  a  right  In  said  way.  The  sub- 
stantive facts  bearing  upon  the  question  of 
abandonment  are  these:  The  strip  of  land 
designated  as  "Touro  Park  Place"  has  never 
.been  used  as  a  way.  In  1879-80  Mr.  Stltt 
erected  an  expensive  saminer  residence  on  his 
said  land,  laying  out  the  grounds  thereof  so 
as  to  Include  all  of  said  way.  He  also  erected 
an  Inn  fence  on  his  lot  which  extended 
across  the  end  of  said  way  next  to  Pelham 
street  and  thla  fence  has  since  been  main- 
tained as  thus  erected.  At  the  time  the  fence 


was  erected  Mr.  Smith  lived  tai  Ids  house  near 
bVt  and  knew  of  the  building  of  the  teaee, 
and  made  no  objection  thereto.  After  the 
Iron  fence  was  erected,  the  dat  fence  around 
Smith's  lot  (purdiaaea  of  Stltt)  was  removed, 
except  In  front  and  a  post  was  set  In  the 
ground  In  the  place  of  the  fence  post  remov 
ed  at  the  southeast  comer  of  the  lot  Stltt 
and  Smith  being  present  when  It  was  set 
Since  then  the  Smith  and  Stltt  lots  have  been 
as  one,  so  far  as  fences  are  concerned.  The 
driveway  from  the  west  entrance  of  the  Stltt 
estate  to  the  stable  crosses  the  southeast  cor- 
not  of  said  way.  No  bnUdlng  or  structure  of 
any  kind  has  ever  been  erected  on  said  way, 
although  it  has  been  laid  out  and  occupied 
liy  Stltt  as  a  part  of  his  estate  ever  since  the 
erection  of  said  fence.  He  haa  cot  the  grass 
growing  thereon,  and  also  cidtivated  iOowers 
thereon  to  some  extent  and  haa  used  a  part 
thereof  In  connection  with  his  driveway,  as 
aforesaid.  In  1878  the  land  Indjided  In  said 
"Touro  PftrtE  Place"  was  taken  off  the  dty 
tax  list  by  the  aasesson  sbice  which  time  It 
has  not  been  assessed  to  any  one,  and  no  one 
has  paid  taxes  thereon.  The  Smith  lot  has 
bem  unimproved  beyond  the  growing  of  trees 
thereon  and  the  cottli^  of  the  graso,  and 
Smith  has  held  it  tot  sale,  except  a  strip  10 
tfet  wide  on  the  west  ns  shown  by  his  let- 
ters to  Stltt  soon  after  tta  purchase,  and  by 
the  following  advertisement  of  the  same  tvt 
a  month  In  1896  In  a  Newport  newspaper,  viz.; 
"For  Sale.  For  sale,  lot  on  Pelham  street 
opposite  band  stand;  about  4,828  square  fe^ 
Way  20  feet  wide  to  be  opened  b^ond  east 
line,  used  free  of  cost  Part  can  remain  on 
mortgage  at  6  per  cent  Inquire  at  135  Pd- 
hun  street"  In  view  of  the  foregoing  facts, 
respondents'  counsel  argues  that  the  com- 
plainants* ancestor  In  title  having  stood  by 
and  seen  respondents '  lay  out  their  grounds, 
and  erect  an  expendve  residence  thereon,  to- 
gether with  an  inm  fence,  which  cuts  off  said 
way,  the  case  fiUls  within  fbe  equitable  rule 
of  abandonment  of  the  right  of  way.  The 
question  of  abandonment  In  a  case  of  this 
sort  Is  one  of  intention,  and  must  therefore, 
be  determined  by  the  particular  facta  which 
are  made  to  appear  therein.  Washb.  Eaaem. 
(4th  Ed.)  708.  Mere  nonnaer  of  a  way.  while  it 
may  be  evld«Dce  of  an  intention  to  abandon 
It  will  not  operate  to  extlngolah  Hke  same 
unless  the  nonuser  has  continued  tor  at  leut 
20  years.  Steere  v.  Tiffany,  18  B.  L  6fl& 
And  many  cases  hold  that  whera  the  ease- 
ment is  (seated  by  grant  It  (»nnot  be  lost  by 
mora  nonuser  for  any  length  of  time.  These 
cases  are  collected  In  10  Am.  A  Eng.  Enc; 
Law  (2d  Ed.)  p.  486,  In  note  2.  See  WeMi  v. 
Taylor,  134  N.  Y.  460,  31  N.  O.  886;  also, 
SneU  r.  Levitt  110  N.  Y.  685,  18  N.  B.  870; 
Jones,  Easem.  I  863.  In  the  case  befbre  os 
the  proof  shows  that  the  nonuser  haa  not 
ctrntinued  for  20  yeara.  It  also  faila  to  show 
any  acts  on  the  part  of  the  owner  of  t-e 
dominant  estate  which  dear^  Indicate  aa  In- 
tentton  to  abandon  the  way  In  question.  And 
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tbe  rule  seems  to  be  that  tiie  acta  of  ttie 
owner  of  the  dominant  estate  relied  on  to 
constitute  abandonment  most  not  only  be  TOl- 
dntaty,  but  of  such  a  character  as  nneqidTo- 
cally  to  show  an  Intention  to  abandon  the 
easement  (see  cases  In  10  Am.  &  Eng.  Bn& 
Law  [2d  I^d.]  p.  436,  note  1),  unless  other  per^ 
sons  bare  been  led  by  such  acta  to  believe  the 
right  abandoned,  and  to  act  upon  this  belief, 
BO  that  an  assertion  of  the  right  will  be  to 
thehr  Injury  (Bank  v.  Nichols,  61  N.  T.  65). 
To  make  out  a  voluntary  abandonment  of  an 
easement,  tbe  proof  must  go  to  this  extent, 
aa  declared  by  Chief  Justice  Shaw:  "First, 
that  the  acts  relied  on  were  voluntarily  done 
by  the  owner  of  the  dominant  tenement,  or 
by  bis  express  authority;  secondly,  that  such 
party  was  the  owner  of  the  biherltance,  and 
had  authority  to  bind  the  estate  by  his  grant 
or  release;  and,  thirdly,  that  the  acts  are  of 
so  dedslve  and  conclusive  a  character  as  to 
indicate  and  ivove  his  intent  to  abandon  the 
easement."  Dyer  v.  Sanford,  9  Mete.  896. 
The  proof  here  shows  that  the  complainants* 
ancestor  in  title  did  nothing  showing  an  in- 
tention to  abandon  the  easement,  except  that 
he  acquiesced  In  the  occupation  and  control 
of  tbe  way  by  the  respondent  Stltt  It  does 
not  show .  that  anything  was  ever  said  be- 
tween them  about  the  erection  of  said  Iron 
fence,  or  about  the  use  and  occupancy  of  the 
way  by  Stitt  It  to  true,  Stitt  testlfles  that 
"we  had  aband6ned  that  court  after  the  slat 
fence  was  taken  down,"  that  he  alwa^  con- 
sidered it  a  part  of  bis  grounds  from  the  time 
he  deeded  the  lot  to  Smith,  and  that  after  the 
lot  was  deeded  he  never  heard  Smith  say  a 
word  about  opening  the  way.  As  to  the  first 
statement,  It  Is  evidently  only  a  conclusion 
of  the  witness,  without  anything  stronger 
than  his  own  wish  that  It  might  be  so  to  base 
it  on,  as  be  falta  to  show  that  anything  what- 
ever was  said  or  done,  or  even  acquiesced  tat, 
at  that  time,  by  Smith,  to  warrant  such  an 
Inference.  The  statement  that  he  always 
considered  the  way  a  part  of  his  grounds 
from  the  time  he  deeded  the  lot  to  Smith  Is 
overborne  by  his  letter  to  Smith  dated  April 
2.  1879,— a  month  after  tbe  deed  was  given,— 
In  which  he  says.  In  speaking  of  selling  Smith 
another  lot  on  said  plat:  "Tbe  best  swap  you 
or  I  could  do  would  be  to  close  tbe  court  If 
yov  bought  the  back  lot,  you  would  get  ten 
feet  all  the  way  back  for  nothing."  The 
only  act,  strictly  speaking,  which  the  evi- 
dence showa  that  Smith  ever  did  in  tbe  prem- 
ises, was  to  agree.to  the  setting  of  a  poet  at 
the  southeast  comer  of  his  lot,  on  said  way, 
as  a  boundary,  to  take  the  place  of  the  old 
fence  post  then  removed;  and  we  fall  to  see 
that  this  act  In  any  way  shows,  or  even  tends 
to  show,  an  Uitentlon  to  abandon  said  way. 
The  decladve  question,  then,  to  whether,  in 
tbe  clrcnnistances  aforesaid,  the  mere  acqui- 
escence of  said  Smith  In  the  acts  of  the  re- 
QKHidents,  aa  above  stated,  eonstltated  an 
abandonment  <MF  the  easemoit  We  do  not 
(eel  dear  that  it  did.  During  tbe  time  that 


Smith  acquiesced  In  the  acts  of  ownership 
exercised  by  Stltt,  the  dominant  estate  was 
unimproved,  and  the  owner  had  no  occasion 
'to  use  the  way.  Thto  fact  materially  lessens 
the  force  of  the  evidence  of  nonuser.  If  he 
had  used  some  other  way  when  thto  was 
more  or  even  equally  convenient,  a  presump- 
tion might  arise  that  he  had  abandoned  this. 
If  he  had  allowed  the  owner  of  the  servient 
estate  to  erect  a  pnmanrat  structure  like  a 
house,  bam,  or  otber  building  on  the  way, 
without  objection,  the  case  would  be  very 
different  The  consequence  of  acquiescing  In 
such  an  act  is  well  Illustrated  in  Aldrlcb  v. 
Billings.  U  R.  I.  233,  where  the  plaintiff  per- 
mitted the  erection  of  buildings  on  a  part  of 
a  strip  of  land  over  which  a  negative  ease- 
ment existed  In  his  favor,  and  afterwards  at- 
tempted to  ei^n  the  erection  of  a  building 
on  another  put  of  the  asme  strip.  The  In- 
junction was  refused,  this  court  stating  the 
law  as  follows:  "It  Is  fiunUIar  law  that  s 
party  may  by  laches  deprive  himself  of  equi- 
table remedy  against  an  Injurious  act;  but 
when  to  delay  is  added  acquiescence  in  the 
act,  Inducing  large  expenditures  In  conse- 
quence, It  Is  too  clear  for  discussion  that  a 
court  of  equity  cannot  Interfere  to  undo  that 
which  a  complainant  himself  has  stood  by 
and  permitted  to  be  done.**  See,  also.  Bent- 
ley  V.  Root  19  B.  I.  205,  32  Atl.  918.  The 
erection  of  the  fence  across  the  way  in  ques- 
tion Is  a  very  different  thing.  It  can  be  re- 
moved with  little  expense,  and  without  se- 
rious Injury  to  the  owner.  Hayford  v. 
Spokesfleld,  100  Mass.  491.  He  put  It  there 
In  plain  violation  of  his  own  grant  without 
any  license  or  agreement  on  the  pii^  of  the 
owner  of  the  dominant  estate,  and  hence  took 
the  risk  of  having  to  remove  It  On  the 
whole,  we  do  not  think  It  clearly  appears  that 
the  way  In  question  has  been  abandoned,  and 
we  therefore  decide  that  the  complainants  are 
enttUed  to  reUef. 


fSl  N.  J.  U 
OLABK  et  aL  V.  WILLXTF. 
(Court  of  BrroTB  and  Appeals  of  New  Xcmey. 
June  20.  ISOB.) 

JUDOlfENT-ASSIONMENT— ACTION  BT  1IZBX3- 
UTOR. 

1.  The  amendment  to  the  practice  act  ap- 
proved March  4,  ISdO  (P.  L.  p.  24),  aathorls- 
ing  aasignees  of  Judgments  to  sne  in  their  own 
names,  applies  to  judgments  previoasly  record- 
ed. 

2.  Where  an  action  accrues  to  an  executor  on 
a  contract  made  with  him  as  nnch,  it  should  be 
brought  in  his  proper  name,  describing  hlmsdf 
as  such  executor. 

Error  to  supreme  court 

Action  by  Daniel  P.  Clark  and  others  against 
Theodore  WiUet  Dunnrrer  to  the  declara- 
tion overruled,  and  defendant  brings  error. 
Affirmed. 

The  following  to  the  opinion  of  tbe  eonrt  be- 
low (GAREISON,  J.): 

"This  Is  a  demurrer  to  a  declaration.  Hie 
facts  thereby  eatabUshed  are  that  the  plain- 
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tiffs  are  the  assignees  of  a  Judgment  recover 
ed  by  their  assignor  agalniit  the  defendant  In 
tbe  year  1875;  that  the  said  assignment  was 
by  deed,  and  for  a  valuable  consideration; 
and  that  at  the  time  of  said  assignment  the 
plaintiffs  were  the  executors  of  one  Martha 
Olark.  deceased.  Two  grounds  for  demurrer 
are  set  up.  The  first  Is  that  the  said  Judg- 
ment was  recovered  prior  to  March  4,  1890 
(P.  L.  p.  24);  that  belug  the  date  of  the  ap- 
proval of  the  act  that  authorizes  the  assignees 
of  Judgments  to  sue  In  their  own  names.  The 
argument  Is  that  the  act  is  In  all  respects  pros- 
spective,  and  hence  does  not  apply  to  Judg- 
ments recovered  prior  to  Its  approval.  This 
does  not  seem  to  me  to  be  sound.  The  title 
of  the  act,  viz.  'To  regulate  the  practice  of 
the  courts  of  law,'  Indicates  that  the  subject- 
matter  of  Its  remedial  features  Is  one  of  pro- 
cedure. To  carry  the  language  of  the  act  to 
the  aid  ot  those  assignees  only  whose  rights 
accrued  since  the  a^roval  of  the  act  would  In 
no  wise  sustain  the  present  contention.  The 
grammatical  form  adopted,  viz.  'all  Judgments 
recovered  in  any  of  the  courts  of  this  state," 
certahily  does  not  militate  against  its  appli- 
cation to  a  Judgment  described  in  tbe  past 
tense,  as  'recovered.'  In  the  face  both  of  this 
plain  Interpretation  of  nnamblguous  language 
and  of  the  clear  spirit  and  reason  of  the  legis- 
lative design,  the  contention  of  the  demurrant 
cannot  prevail.  The  second  ground  Is  that 
the  claim  la  not  one  that  can  be  maintained  by 
executors.  The  force  of  this  objection  Is  gone 
if  upon  this  demurrer  we  must  assume  that 
the  plaintiffs  sue  upon  a  contract  made  with 
them  ,  as  executors.  This  Is  the  allegation  of 
the  narr.;  and  there  Is  no  allegation  that  the 
assignment  was  made  upon  any  contract,  ex- 
press or  Implied,  made  with  their  testatrix. 
The  furthest  the  plaintiffs'  pleading  can  be 
carried  is  that  the  action  accrued  to  them  as 
executors,  1.  e.  since  tbe  death  of  their  testate. 
This  brings  the  case  within  the  previous  adju- 
dication of  this  court  In  St -wart  v.  HIchey,  17 
N.  J.  Law,  164,  which  disposes  effectually  of 
all  contention  In  this  respect  The  depiurrer 
must  be  overruled." 

Argued  June  term,  1896,  before  BEASLET, 
0.  J.,  and  DIXON.  MAODfi,  and  OABRI- 
SON,  JJ. 

Alan  H.  Strong,  for  plaintiff  In  &nor.  Vail 
&  Ward,  for  defendants  in  error. 

PER  ODBIAM.  The  Judgment  In  this  case 
Is  nnaiUmoualy  a&med  VBon.  the  opinion  In 
the  supreme  court 
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(Supreme  Court  of  New  Hampshire.  Ment 
mack.  July  26,  1806.) 

HOTBS-CNDORBSRS—NOTICS— ACCOUHODi.- 
TION  .  HAKBRS— SURETIES. 

1.  An  agent  bdng  Indebted  to  his  principal, 
Aere  was  a  conference  with  the  mretles  on  his 
bond  In  Bostim.  where  it  ww  agreed  that  a  note 


signed  by  the  agent  and  bidorsed  by  the  bonds- 
men should  be  given  to  the  priodpal,  and  tbe 
bond  canceled.  The  note  was  written,  the  sig- 
natures attached  in  New  Hampshire,  and  the 
note  delivered  to  the  principal  at  Boston,  where 
it.  was  payable,  by  the  agent  whereupon  the 
priQcIpai  canceled  and  sorrendered  the  bond. 
Beld  that,  thwe  being  a  snffldent  considnation 
for  the  note  as  between  the  maker  and  the 
payee,  It  was  Immaterial,  on  the  question  of 
the  indorsers'  liability,  whether  they  were  liable 
on  the  bond  or  not 

2.  The  note  was  a  Massadiueetts  contract,  and 
the  iudonters  v/ere  entitled  to  notice  of  nonpay- 
ment, within  Pab.  St.  Mass.  c.  77.  S  15,  provid- 
ing that  every  person  becoming  party  to  a  note 
by  signature  in  blank  on  the  back  sbonld  be  ai> 
titled  to  notice  txt  nonpaymoit,  the  aanM  aa  an 
Indoraer. 

3.  Tbe  Indorsers  were  not  made  principal  debt- 
ors by  a  chat^  in  form  of  their  liability,  and 
did  not  becotne  aecommodatl<HL  makers,  so  sa 
to  deprive  them  of  their  right  to  notice  ot  not- 
payment. 

Case  reserved  from  Merrimack  county. 
Action  by  the- New  York  Life  Insurance 
Comitany  against  George  A.  McKellar  and 
others.  On  caae  reserved.  Judgment  for  de- 
fradants. 

Aasompdt  on  a  pnmimoTj  note  for  |200 
payable  to  the  plafntlfli  at  Boston,  Mass.,  In 
six  months,  with  hitereot,  and  dated  Novem- 
ber 9^  1882.  Facta  agreed:  The  note  Is 
signed  upon  its  face  by  one  of  the  d^end- 
anti,  McKellar,  while  the  names  d  tbe  other 
defendants,  Priest  and  Bell,  are  wrlttoi 
acroaa  tiie  back  in  the  usual  manner  of  in- 
dorsements. Priest  and  Bell,  only,  defend 
the  snlt,  and  place  their  d^ense  npon  tbe 
following  grouttda:  0)  That  the  note  was 
without  coiuideratloa  as  to  them;  ^  that 
the  note  was  a  Massachusetts  contract,  and 
that  by  Massachusetts  law  they  are  ^achar^ 
ged  1^  the  plalntttW  failure  to  give  than  no- 
tice of  nonpayment  by  McKellar;  tiiat 
they  were  sureties  for  McKellar.  and  hare 
been  discharged  by  an  agreement  between 
McKellar  and  the  plaintiffs  extending  ttie 
time  of  payment  of  the  note;  (4)  that  ma- 
terial alterations  <a  the  note  have  been  made 
by  the  plaintiffs.  Tbe  note  was  glma  xaAer 
the  following  drcunutanceB:  McKellar  was 
canvassing  agent  for  tbe  plaintiffs,  according 
to  the  Utidb  of  two  wiitien  contracts,— the 
fltat  dated  Jannazy  26,  1891,  and  the  second 
dated  February  29,  1692.  McKellar  began 
work  under  the  terms  incorporated  In  the 
first  contract  about  Janoary  1,  1891,  and  was 
to  receive  as  ecmipenBaUon  commissions  on 
tbe  policies  written,  according  to  terms  set 
out  in  the  contract,  or,  in  lien  ct  the  commla* 
sions,  <m  written  regoest,.  Yrtunever  a  eer- 
tain  amount  of  Insurance  was  placed  in  any 
week,  he  might,  under  the  contract  receive 
a  weekly  loan  of  |2IX  From  January,  1891, 
to  February,  1892,  McKtilar  received  advan- 
ces or  loans  to  the  amount  of  920  per  week 
for  hlmsdf,  and  various  advances  for  sab- 
agents,  whether  he  had  placed  the  required 
amount  of  Insurance  or  not  Angoat  8,  1891, 
after  Cr^uQit  reqneste  by  the  plahitllh.  Me- 
Kellar  gave  a  bond  to  tbe  fdatntUts  (filled  cnil 
by  them),  with  defendants  Priest  and  BcO  as 
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sureties,  for  the  sum  of  $500,  conditioned  for 
the  faltbfnl  performance  of  McKellar's  duttes 
as  agent  for  tbe  plaintiffs  At  tbe  date  of  the 
bond,  McKellar  was  Indebted  to  the  company 
In  tbe  som  of  $990,  of  which  $380  was  for 
adrances  to  subagents.  When  Priest  and 
Bell  signed  tbe  bond.  McKellar  Informed  them 
that  he  owed  nothing  to  tbe  company,  bat 
no  representations  were  made  to  or  by  the 
company,  except  so  far  as  McKellar  may 
have  made  them.  On  February  20,  1892,  the 
plaintiffs  canceled  McKellar's  first  contract, 
be  being  then  Indebted  to  the  company  to  the 
amount  of  $1,717.88.  On  that  date  a  new 
contract  was  made,  by  tbe  terms  of  which 
BfcEellar  was  to  receive  as  compensation 
commJasIoois  at  a  certain  rate  on  first-year 
premiums,  wblle  commissions  w  renewals 
were  to  be  applied  to  reduce  his  Indebtedness 
to  tbe  company,  as  specified  therein.  Octo- 
ber 31,  1892,  the  plaintiffs  notified  BeU  and 
Priest  that  tbe  company  would  bold  them  for 
the  amonnt  of  the  bond.  As  a  result,  a  con- 
ference was  held  In  Boston,  where  It  was 
agreed  that  the  company  should  recelre  $2W.- 
17  In  cash,  being  tbe  total  amount  received 
by  McKellar  for  premlnma  and  not  turned 
over  to  fix  company,  and  a  note  for  the  bal- 
ance of  the  bond,  drawn  at  six  months,  with 
Interest,  signed  by  McKellar  and  indorsed  by 
Bell  and  Priest.  At  that  time  McKellar's  to- 
tal Indebtedness  to  tbe  company  was  $1,134.- 
63,  the  balance  above  the  amount  of  $201.17 
being  advances  made  to  McKellar  and  Bub- 
^renta.  In  accordance  with  this  agreement, 
cash  to  tbe  amount  of  $210  was  paid  to  the 
I^lntifffl  by  the  defendants,  and  the  note  In 
suit  was  delivered  to  the  plaintiffs,  and  there- 
upon the  plaintiffs  canceled  and  snrreudered 
tbe  boud.  The  note  was  written  by  Bell, 
signed  by  McKellar,  and  Indorsed  by  Bell  and 
Priest,  at  Derry  Depot,  N.  H,,  and  delivered 
to  the  plaintiffs  by  McKellar  at  Boston,  Mass., 
where  the  bond  was  surrendered. 

Sargent  &  Hollls,  for  plalntlfbi  Greenleaf 
K.  Bartlett,  for  defendants  BeU  and  Priest 

PABSONS,  J.  It  Is  not  material  whether 
tbe  defendants  Priest  and  Bell  were  liable 
to  the  plaintiffs  upon  the  bond  or  not  There 
Is  no  question  but  that  McKellar  was  In- 
debted to  tbe  plaintiffs,  and  wae  liable  upon 
tbe  bond,  which  was  surrendered  upon  tbe 
giving  of  the  note  In  suit  His  liability  and 
the  Burrender  of  the  bond  was  a  sufficient 
consideration  for  the  note;  and  a  distinct 
consideration  moving  from  the  plaintiffs  to 
the  d^endants,  who  entered  Into  the  under- 
taking prior  to  the  delivery  of  the  note  to 
tbe  payee.  Is  unnecessary.  In  Savage  v.  Fox, 
60  N.  B.  17,  the  defendant,  a  married  woman, 
was  sued  as  surety  upon  a  promissory  note. 
The  consideration  of  the  note  sued  was  a 
I»rlor  note  given  by  the  same  person,  which 
■be  also  signed  as  surety.  At  tbe  time  of 
■Isnlng  tbe  first  note,  she,  as  a  married 
womao,  bad  no  legal  capacity  to  mtu  into 
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a  contract  of  suretyship,  and  the  note  was 
invalid  as  against  her.  Tbe  first  note  being 
valid  against  the  principal,  tte  surrender  co- 
incident with  the  defendant's  contract  of 
suretyship  was  held  a  good  consideration  for 
the  note  ta  suit  It  Is  said:  "  The  under- 
taking of  one  man  for  the  debt  of  another 
does  not  require  a  consideration  moving  be- 
tween them.'  There  being  In  this  case  a 
sufficient  consideration  for  the  note  In  suit 
as  between  the  payee  and  the  principal.  It 
is  immaterial  whether  the  defendant  was  lia- 
ble on  the  first  note  or  not"  Savage  v.  Fox, 
60  N.  H.  19.  So  In  the  present  case  the  sur* 
render  of  the  bond  upon  which  McKellar 
was  admittedly  liable,  coincident  with  the 
defendants'  promise  as  sureties,  furnishes  a 
sufficient  consideration  for  their  promise. 

The  defendants,  having  signed  In  blank 
upon  the  back  of  tbe  note  before  Its  delivery 
to  the  payee,  are  by  tbe  law  of  this  state 
liable  as  original  promisors,  and  are  not  In- 
dorsers  entitled  to  notice.  FfaUlips  v.  John- 
son, 64  N.  H.  898,  400,  10  AU.  819;  Currier 
V.  Fellows,  27  N.  H.  366,  370;  Benton  v. 
Wlllard,  17  N.  H.  693,  596;  Martin  v.  Boyd, 
11  N.  H.  386.  But  by  Pub.  St  Mass.  c.  77, 
S  IS,  "Every  person  becoming  a  party  to  a 
promissory  note  payable  on  time,  by  a  sig- 
nature In  blank  on  the  back  thereof,  shall 
be  entitled  to  notice  of  non-payment  the 
same  as  an  Indorser."  The  defendante  Priest 
and  Bell  were  not  notified  of  the  nonpayment 
of  the  note  at  maturity,  and  claim  that  their 
contract  with  the  plaintiffs  was  a  Massachu- 
sette  contract  governed  by  Massachusetts 
law,  and  that  by  the  failure  to  give  notice 
to  them,  such  as  indorsers  would  be  entitled 
to,  they  are  discharged.  "The  general  rule 
la  that  the  law  of  the  place  where  tbe  con- 
tract Is  made  Is  to  govern,  as  to  Ite  nature, 
validity,  construction,  and  effect  Stevens 
V.  Norris,  30  N.  H.  466,  470.  •  *  •  If , 
however,  the  parties  to  a  contract  have  a 
view  to  Its  being  executed  elsewhere.  It  is 
to  be  governed  according  to  the  law  of  the 
place  where  It  is  to  be  executed.  Cox  v.  U* 
S.,  6  Pet.  172,  203;  Warder  v.  Arell,  2  Wash. 
(Ya.)  282;  BIsb.  Conf.  S  731,  and  authorities 
cited.  The  primary  rule  in  all  expositions 
of  this  sort  Is  that  of  common  sense.'  Story, 
Confl.  Laws,  S  270.  The  object  Is  to  ascer- 
tain the  real  Intention  of  the  parties;  and, 
to  ascertain  that  Intention,  regard  may  be 
had  to  the  nature  of  tbe  Instrument  Itself, 
tbe  situation  of  tbe  parties  executing  it  and 
the  purpose  they  had  in  view.  Corwln  v. 
Hood,  68  N.  H.  401;  Dyer  v.  Hunt,  6  N.  H. 
401,  406.  In  short  the  Intention  is  to  be 
ascertained  from  all  competent  evidence. 
Crawford  v.  Parsons,  68  N.  H.  438."  Davis 
V.  Insnrance  Co.,  67  N.  H.  218,  219,  34  Atl 
4dl.  Applying  these  rules  to  the  contract 
in  question,  there  Is  no  doubt  that  the  par- 
ties contracted  with  reference  to  the  laws 
of  Massachusetts,  and  therefore  tbe  laws  of 
Massacbusens  should  control  their  mutual 
rights  and  UabUItles.  As  a  result  of  notice 
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from  tbe  plaintiffs  that  the  company  would 
bold  the  defendants  Priest  and  Bell  for  the 
amonnt  of  the  bond,  a  conference  was  held 
between  the  parties  In  Boston,  where  it  was 
agreed  that  the  company  should  receive 
1204.17  In  cash  and  a  note  for  the  balance 
of  the  bond,  drawn  at  six  months,  with  In- 
terest, signed  by  McKellar,  and  Indorsed  by 
Bell  and  Priest.  There  is  no  dispute  that 
the  entire  contract  to  carry  out  which  the 
note  was  glren  was  made  in  Massachusetts. 
The  note  was  written  at  Derry,  In  this  state, 
and  the  signatures  of  the  parties  there  at- 
tached, and  tbe  note  delivered  to  the  plain- 
tiffs at  Boston,  where  the  note  was  payable, 
by  McKellar,  whereupon  the  plaintiffs  can- 
celed the  bond  and  surrendered  It.  In  the 
delivery  of  the  note  to  the  plaintiffs  at  Bos- 
ton, McKellar  was  the  agent  of  the  defend- 
ants, and  not  of  the  plaintiffs.  However 
broad  McKellar's  authority  from  the  plain- 
tiffs might  be  In  general  terms.  It  did  not  ex- 
tend to  an  adjustment  of  the  defendants' 
liability  for  his  own  default.  Had  the  de- 
fendants given  McKellar  cash  instead  of  tbe 
note  to  deliver  to  the  plaintlGTs,  and  thereby 
obtain  the  cancellation  of  tbe  bond  and  the 
release  of  the  defendants*  liability.  It  would 
not  be  seriously  contended  that  a  payment 
to  McKellar  was  a  payment  to  the  com- 
pany, so  that  the  defendants  were  discharged 
if  McKellar  embezzled  the  money.  The  bond 
was  not  In  the  possession  of  McKellar  when 
the  note  was  delivered  to  him.  The  consid- 
eration of  the  note  was  the  cancellation  of 
the  bond,  and  until  that  took  place  the  note 
was  without  consideration.  Tbe  note  In  suit 
therefore  was  given  In  furtherance  of  a 
Massachusetts  contract,  was  delivered  In 
Massachusetts,  was  payable  In  Massachu- 
setts, and  should  be  construed  as  a  Massa- 
chusetts contract  The  agreement  was  that 
the  plaintiffs  should  have  a  note  signed  by 
McKellar  and  Indorsed  by  Bell  and  Priest. 
Giving  effect  to  the  Massachusetts  statute, 
the  plaintiffs  received.  In  legal  effect,  such 
a  note  as  they  agreed  to  receive,  and  the  de- 
fendants assumed  the  liability  they  agreed 
to  assume.  Upon  the  plaintiffs'  contention, 
the  liability  assumed  by  the  defendants  was 
different  ^om  what  they  contracted  to  as- 
sume, and  the  plaintiffs  to  receive.  Since  by 
construing  the  written  contract  by  Massa- 
chusetts law  the  contract  Is  precisely  what 
the  parties  expressly  provided  It  should  be, 
It  conclusively  follows  that  they  Intended 
the  performance  of  the  contract  should  be 
governed  by  Massachusetts  law.  If  the 
plaintiffs*  position,  that  the  liability  of  an 
Indorser  is  to  be  tested  by  the  law  of  the 
place  of  Indorsement,  ts  well  founded,  to  the 
application  of  this  principle  to  the  present 
case  there  are  two  answers:  First.  Where 
the  Indorsement,  though  written  In  one  state, 
la  to  take  effect  upon  delivery  In  another, 
the  Indoi^ement  Is  deemed  to  be  made  In  the 
state  of  delivery.  Story,  Confl.  Laws,  8  316, 
note:  Lee  y.  Selleck,  33  N.  Y.  616;  Cook  t. 


Litchfield,  9  N.  T.  278;  Gay  t.  Baln^,  80 
111.  221;  Bank  v.  Allison,  15  Iowa,  857.  Sec- 
ond. The  defendants  are  not  strictly  Indors- 
erB.  The  Massachusetts  statute  only  enacts 
that  parties  signing  In  this  manner-  shall  be 
entitled  to  certain  rights  of  Indorsers.  They, 
with  McKellar,  entered  Into  a  contract  with 
the  plaintiffs  to  be  performed  In  Massachu- 
setts,—the  place  of  payment  It  Is  a  gen- 
eral rule  of  law  that  the  rights  of  the  par- 
ties to  a  contract  as  distinguished  from  their 
remedies,  are  to  be  determined  by  the  law 
of  the  place  where  the  contract  is  to  be 
performed.  Hyde  v.  Goodnow,  3  N.  Y.  266, 
269.  The  UabUity  of  the  maker  of  a  note 
executed  In  one  state  and  payable  In  an- 
other Is  controlled  by  the  law. of  tbe  state 
in  which  his  engagement  Is  to  be  performed. 
Lee  v.  Selleck,  supra;  Little  v.  Riley,  43  K. 
H.  109,  113;  and  authorlUes  above  cited. 
Under  the  law  of  Massachusetts,  the  defend- 
ants were  only  conditionally,  not  absolutely, 
obligated  to  performance.  Bank  v.  Law,  127 
Mass.  72.  The  condition  (notice)  has  nev^r 
been  complied  with,  and  the  defendants  are 
not  in  fault 

The  plaintiffs'  further  position,  that  under 
Massachusetts  law  the  defendants  would  not 
be  entitled  to  notice,  Is  equally  unfounded. 
It  is  undoubtedly  true  that,  where  the  note 
Is  an  accommodation  note  by  the  maker  for 
the  benefit  of  the  indorser,  the  Indorser  Is 
not  entitled  to  notice  of  nonpayment  (Story, 
Prom.  Notes,  S  268).  for  the  reason  that  as 
primarily,  between  him  and  the  maker,  the 
indorser  is  bound  to  pay  the  note,  he  can- 
not be  Injured  by  want  of  notice  of  nonpay- 
ment by  the  maker.  Such  is  not  the  pres- 
ent case.  The  debt  was  primarily  McKel- 
lar's. It  was  one  which,  as  between  him  and 
the  defendants,  McKellar  was  bound  to  pay, 
and  which,  If  they  paid,  they  could  exact 
from  him.  In  the  second  place,  the  plain- 
tiffs agreed  to  accept  in  exchange  for  the 
bond  the  conditional  liability  of  tbe  defend- 
ants, Instead  of  a  primary  and  original  one. 
The  defendants  were  sureties  for  McKellar 
on  the  bond.  They  were  sureties  on  the 
note,  in  fact  They  were  not  made  prlncl- 
pal  debtors  by  a  change  In  form  or  renewal 
of  their  liability. 

Before  tbe  maturity  of  the  note,  by  an 
agreement  with  McKellar,  tbe  plaintiffs  ex- 
tended the  time  of  payment  three  months. 
It  Is  conceded  that  this  extension.  If  by  a 
valid  agreement  would  release  the  defend- 
ants. But  as  this  is  an  agreed  case,  and  the 
parties  are  not  agreed  as  to  the  meaning  of 
the  case  In  this  respect  Justice  might  re- 
quire. In  case  the  decision  turned  upon  tbla 
point  that  the  parties  should  be  relieved 
from  their  agreement  as  to  this,  and  be  per- 
mitted to  try  the  question  of  the  validity  of 
the  agreement  The  view  we  have  taken  of 
the  foregoing  questions  renders  It  unneces- 
sary to  determine  this  qnestlon,  or  to  consid- 
er the  effect  of  the  erasure  of  the  Indonv^- 
ments  of  payments  from  the  note.   la  ac- 
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eoTdance  with  tbe  sttpnlatloiui  of  tbe  r&- 
Berred  case,  tbere  should  be  judgment  fw 
the  defendants.  All  concurred. 


(68  N.  H.  851) 

STATE  T.  WBIQHT. 

(Snprone  tkiart  of  New  Hampshire^  Gheihliow 
Jnl7  26,  1886.) 

INTOZICA'nNa  UQV0R8— I1.LBQAL  SAI^BS- 

EVIDBNCB. 

1.  Od  a  trial'  for  keeping  malt  liqnor  for  sale 
on  September  10th,  defendant's  statement  that 
the  beer  he  ddiTered  a  person  in  October  had 
been  in  bis  possession  since  Septemb^  10th  is 
competent,  as  an  admiaaion  against  intereat. 

2.  Defendant  being  indicted  for  keeping  malt 
liqaor  for  sale  on  September  lOtb,  and  haying 
admitted  that  on  that  da;  he  kept  for  sale  "Mas- 
cot beer,"  which  he  claimed  was  not  malt  tiq- 
oor,  and  having  thereafter  sold  beer  which,  be- 
ing analyzed,  was  found  to  be  malt  llaaor,  and 
baring  made  a  statement  when  selling  it  that  It 
had  been  in  his  possession  since  September  10th, 
it  ia  a  qnestLon  for  the  jury  whether  the  .be« 
■old  was  part  of  the  Mascot  beer  kept  for  sale 
on  September  10th. 

S.  Bvidence  that  United  States  reTenae  stamps 
were  seen  on  beer  kegs  In  defendant's  warehouse 
on  the  date  he  was  charged  with  keeping  malt 
Uqaor  for  sale  is  competent  to  show  that  Ota 
kegs  contained  malt  liquor. 

Exceptions  from  Cheshire  county. 

Joseph  B.  Wright  was  Indicted  for  keep- 
ing malt  liquor  for  sale  September  10.  18&4. 
He  admitted  Oat  on  that  day  he  kept  for 
sale  "Mascot  beWt"  &nd  the  defense  was  that 
such  beer  is  not  malt  Uqwn.  Trial  by  jury. 
Verdict  for  the  state.  Defendant  excepts. 
Exceptions  overruled. 

Subject  to  the  defendant's  exception,  wit- 
nesses testified  that  on  October  22,  1894,  six 
bottles  of  beer  were  obtained  by  Vf.  of  the 
defendant  who  told  W.  they  had  been  In  his 
possession  since  September  10th,  and  that  he 
thought  they  woiHd  show  more  alcohol  than 
when  fresh;  that  the  bottles  were  kept  over- 
night without  special  guard  in  tbe  police 
station,  to  which  several  officers  had  access, 
and  the  next  day  were  taken  to  a  chemist, 
who  analyzed  the  contents  of  five,  and  found 
they  were  malt  liquor.  The  Jury  were  In- 
structed to  acquit  the  defendant  unless  they 
found  that  tbe  beer  analyzed  was  a  part  of 
tbe  Mascot  beer  kept  for  sale  on  September 
10,  1894,  by  the  defendant  Subject  to  the 
defendant's  exception,  a  witness  testified  that 
on  September  10,  1804,  he  saw  United  States 
revenue  stamps  on  the  beer  kegs  In  tbe  de- 
fendant's warehouse,  and  that  bottles  found 
there  were  labeled  "Mascot  beer." 

Charles  H.  Hersey,  for  the  State.  Mur- 
ray &  Lyons,  for  defendant 

CI^RK,  J.  Evidence  of  the  defendant's 
statement  that  the  beer  dellrered  to  W.  Oc- 
tober 22.  1884,  had  been  In  bis  possession 
since  September  lOtb,  was  competent  as  an 
admission  against  his  Interest.  Whether  the 
beer  analyzed  by  the  chemist  and  found  to 
be  malt  liquor  was  a  part  of  the  Mascot  beer 


kept  for  sale  by  the  defendant  on  September 
10,  18M,  was  purely  a  question  of  fact,  and 
was  properly  submitted  to  the  Jury  under  In- 
structions sufficiently  favorable  to  the  de- 
fendant Tbe  evidence  that  United  States 
revenue  stamps  were  seen  on  beer  kegs  In 
the  defendant's  warehouse  on  September  10, 
1884,  was  competent  as  tending  to  show  that 
the  kegs  contained  malt  liquor,  and  the  key- 
ing for  sale  of  any  malt  liquor  could  prop- 
erly be  proved  under  the  Indictment  Ex- 
ceptions overruled. 

CARPENTER.  J.,  did  not  sit  Hie  others 
concurred. 


C6S  N.  H.  868) 
SMITH  et  al.  v.  HAMMOND  et  al. 
(Supreme  Gourt  of  New  Hampshire.  Coos. 
Jnly  28,  1895.) 

ABSIONHSNT  FOR  CREDITORS— PARTNERSHIP 
—NONRESIDENT  MEMBER. 

A  nonresident  being  unnble  to  make  an  as- 
sUrnment  ander  the  statute  relating  to  insolvency 
(Pub.  St  c.  201.  9  8).  and  his  creditors  being 

{ireclnded  from  instituting  insolvency  proceed- 
nga  against  him,  section  42  only  sothorlslng 
such  proceedings  against  "a  debtor  residing  in 
the  county,"  assignment '  by  a  partnership,  one 
of  tlie  members  of  which  is  a  nonresident  even 
if  good  as  to  partnership  property,  does  not 
vest  his  individual  property  in  the  assignee; 
section  46  providing  that  insolvencr  of  a  part- 
nership shall  render  each  partner  Insolvent 
and  section  47  that  the  certificate  of  discharge 
shall  be  granted  or  refused  to  each  partner  as 
though  the  proceeding  had  t>een  against  him 
alone,  and  that  in  all  other  reapects  the  proceed- 
ings against  partners  shall  be  conducted  as 
though  against  a  shigle  person. 

Action  by  Fzanh  Smith  ft  Co.  against  George 
A.  Hammond;  another  being  sanmuMied  as 
trustee*  and  another  appearing  as  dalmant. 
Case  discharged. 

Facts  agreed:  The  defendant  was  a  mem- 
ber of  tbe  partnership  of  Hammond  ft  Allen, 
who  previous  to  May  21,  1804,  were  engaged 
In  business  In  West  Stewartstown.  At  that 
time  Hammond,  a  resident  of  Vermont  and 
Allen,  a  resident  of  this  state,  made  an  as- 
signment in  insolvency  to  the  Judge  of  probate 
of  all  the  property  of  the  firm;  and  tbe  mes- 
senger took  possession  of  it  together  with 
Hammond's  Individual  property  in  this  state. 
June  5,  1804,  the  plaintiffs  brought  this  ac- 
tion to  recover  a  debt  due  from  Hammond 
alone,  and  summoned  the  messenger  as  trus- 
tee, claiming  to  charge  him  for  the  individual 
property  of  Hammond  In  his  possession.  The 
assignee  appointed  by  the  probate  court  ap- 
I>eared  as  claimant 

Drew,  Jordan  &  Bndtley,  (or  plalntlflto. 
Thomas  F.  Johnson,  tor  assignee. 

PER  CURIAM.  It  Is  conceded  that  a  debt- 
or who  Is  not  an  Inhabitant  of  this  state  can- 
not make  an  assignment  under  the  statute 
relating  to  Insolvency  (Pub.  St  c.  201,  1  (Q. 
Smith  V.  Stanley,  67  N.  H.  328,  38  AU.  264. 
It  Is  equally  plain  that  a  decree  of  Insolvency 
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cannot  lasae  against  blm  upon  petition  ot  Us 
creditors,  afnce  Bectlon  42  only  anttaorlzea  sncb 
proceedlnss  to  be  takoi  ag&lnst  "a  debtor  re- 
siding In  the  coQDty."  Ayer  v.  Weeks,  66  N. 
H.  248.  18  AU.  1108.  Both  the  nonresident 
and  his  creditors  are  precluded  from  Institut- 
ing insolvency  proceedings  for  the  liquidation 
of  his  Indebtedness,  and  attachments  of  his 
property  are  not  dlssolTed  thereby,  as  they 
are  In  the  case  of  the  Insolvency  ot  a  resident 
debtor.  Pub.  St.  c.  201,  §  26.  The  legisla- 
ture did  not  Intend  that  attachments  of  the 
debtor's  property  should  be  defeated  by  vol- 
untary Insolvency  In  a  case  In  which  they 
would  not  be  defeated  If  the  decree  of  Insol- 
vency were  made  upon  the  petition  of  cred- 
itors. If  Hammond  had  not  been  In  partner- 
ship with  a  resident,  and  had  made  an  assign- 
ment of  his  property  under  the  statute.  It 
would  have  been  void.  The  circumstance 
that  he  was  ia  partner  with  Allen  did  not  give 
the  court  Jurisdiction  to  settle  his  Indlvidusl 
estate  upon  the  petition  of  both.  His  ladlvld- 
nal  creditors  could  not  have  accomplished  that 
result,  and  their  legal  disability  to  do  so  Is 
strong  evidence  that  the  legislature  did  not 
Intend  to  provide  means  for  Its  accomplish- 
ment by  the  partners.  HiIs  reasonable  Infer- 
ence must  prevail  .In  the  absence  of  an  ex- 
press provision  of  the  statute  authorizing  the 
members  of  a  firm  to  assign  the  individual 
property  of  a  nonresident  member.  His  as- 
KDt  to  the  assignment  Is  Immaterial.  It 
"could  not  confer  Jurisdiction  If  It  did  not 
otherwise  exist"  Ayer  v.  Weeks,  supra.  T^e 
provisions  of  the  statute  that  "the  Insolvency 
of  a  partnership  shall  render  each  partner 
InsolvCTt  within  the  meaning  of  tbls  chapter" 
(section  46),  and  that  "the  certiflcate  of  dis- 
charge shall  be  granted  or  refused  to  each 
partner  as  though  the  proceedings  had  been 
against  blm  alone,"  but  that  "in  all  other  re- 
spects the  proceedings  against  partners  shall 
be  conducted  as  though  against  a  single  per- 
son" (section  47),  do  not  make  it  necessary  to 
bold  that  the  Individual  property  of  a  nonresi- 
dent memlKr  of  a  firm  In  insolvency  vests  In 
title  firm's  assignee.  These  statutory  provi- 
sions relate  to  partnerships  all  of  whose  mem- 
bers are  residents,  and  perhaps  to  partner- 
ships some  of  whose  members  are  nonresi- 
dents, hot  not  to  the  Individual  estate  of  such 
mranbers  as  reside  outside  the  territorial  lim- 
its of  the  state.  Whether  a  partnership  of 
residents  and  nonresidents  is  or  la  not  subject 
to  our  Insolvency  laws  (McDanlel  v.  King,  5 
Oash.  469,  476),  It  Is  uuoecessary  to  InqiUnw 
Case  discharged.  All  concurred. 


(S8  N.  H.  297) 

RICHARDSON  t.  BAKER. 

(Supreme  Court  of  New  Hampshire.  Merri- 
mack.   July  26,  1895.) 

ROHBSTUD-^SS  OF  RIGHT. 
Homestead  right  of  one  not  entitled  to  a 
homestead  without  redeeming  the  premises  from 
wwrtgage  Is  barred;  he  not  having  offered  to  ». 


deem  till  after  ezi^ratlon  of  the  year  of  re- 
demption, and  nMhlog  having  occurred  in  that 
time  which  in  tuvitj  prevented  hbn  from  xe- 
deeming. 

Bill  In  equi^  by  James  M.  Richardson 
against  Bleaser  Baker  for  a  homestead. 
This  Is  the  same  case  that  Is  reported  In  66 
N.  H.  48,  34  AtL  671.  After  that  decision 
the  plaintiff  amended  the  bill  by  offering  to 
redeem.  The  plaintiff's  petition  for  a  home- 
stead was  not  filed  till  September,  1883.  The 
defendant  claims  that  the  rlght.of  redemption 
is  bap*ed.   Bill  dismissed. 

Leach  &  Stevens,  tox  plaintiff.  Aunon  F. 
Burbank  and  Sargent  ft  HolUa,  for  defend- 
ant. 

PER  CURIAM.  Upon  the  former  transfer 
of  this  case  it  was  held  that  the  plaintiff 
was  not  entitled  to  a  homestead  without  re- 
deeming the  premises  from  the  mortgages. 
The  question  now  presented— whether,  upon 
an  offer  to  redeem,  he  would  be  entitled  to 
a  homestead— was  not  then  considered.  The 
year  of  redemption  expired  July  8,  18^,  and 
nothing  occurred  during  that  time  which  In 
equity  prevented  him  from  redeeming  the 
land  and  protecting  his  homestesd  right 
From  June  16,  189B,  to  the  end  of  the  year 
allowed  for  redemption,  the  defendant  held 
the  property  as  a  mortgagee  In  possession 
(Green  v.  Currier,  63  N.  H.  S63,  3  Atl.  428), 
subject  to  the  right  ot  ademption,  and  also 
as  the  owner  of  the  equity  of  redemption, 
subject  to  the  plaintiff's  right  to  a  home- 
stead. As  the  latter  right  was  not  enforce- 
able until  the  plaintiff  had  paid  or  otherwise 
discharged  the  mortgage  indebtedness,  his 
offer  to  redeem  after  the  foreclosure  was 
completed  Is  immaterial,  and  his  homestead 
right  Is  barred.  Bill  dismissed. 

OLARK,  did  not  Bit  The  others  con- 
curred. 


(68  N.  H.  M) 

.arrNA  mut.  life  ins.  co.  >.  clough 

et  al. 

(Supreme  Court  of  New  Hampshire.  Merri- 
mack. July  26.  1805.) 
LIFE  POLICT— BBNBFICIARIBS. 
Under  a  life  policy  payable  to  insured's 
wife,  and,  in  case  of  her  dying  before  him,  then 
to  "their  children,"  she  dying  before  him,  and  he 
marrying  agnin.  and  having  a  child  br  sodi  see- 
ond  marriage,  the  child  Ii  not  a  bmefidaiy. 

Bxceptlons  from  Merrimack  county. 

Bin  of  Interpleader  by  the  ^Etna  Mutual 
Lite  Insurance  Company  against  George  P. 
Clough  and  another  on  the  one  side  and  Laura 
A.  Clough,  guardian,  on  the  other  tfde.  De- 
cision was  adverse  to  the  guardian,  and  she 
excepts.   Rxceptlon  overruled. 

March  1,  1869,  George  Clough  took  out  a 
policy  of  Insurance  in  the  plaintiff  company 
for  116,000,  which  was  made  payable  to  his 
wife,  BSlsa  R;  and.  'in  case  of  the  death  of 
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the  said  Sllza  H.  Cloafta  before  the  decease  of 
sa4d  George  Clough,  the  amoant  of  said  In- 
surance shall  be  payable  to  their  children  for 
their  use,  or  to  their  guardian  If  under  age." 
PreTloDS  to  their  marriage  neither  of  them 
had  ehlldren.  At  the  date  of  the  policy  they 
had  two  sons,  Qeorge  P.  and  Charles  P.,  two 
of  the  defendants.  Eliza  died  March  26,  1874. 
April  IS,  18S0,  George  married  Laura  A. 
enough,  by  whom  he  had  a  son,  Henry  B., 
who  was  bom  September  10,  ISftl.  George 
died  January  2,  1895.  Laura  A.,  as  the  guard- 
ian of  Henry  B.,  Is  the  other  defendant,  and 
claims  in  behalf  of  her  ward  one-third  of  the 
Insurance  money,  while  George  P.  and  Charles 
P.  claim  the  whole  of  It  The  court  sustained 
tbe  lattK  claim,  and  the  gnardlan  excepted. 

Albln  A  Slartin  and  De  Witt  €L  Howe,  tor 
plalntlfls,  George  P.  and  Qiarles  P.  Clongh. 
William  H.  Sawyer  and  Streeter  ft  Walker, 
for  guardian,  Isxati  A.  Cloagh. 

PBB  OURIAU.  The  title  to  the  fund  In 
qoeBtlon  depends  iqion  the  conitrnctlon  of  the 
contract  contained  In  the  policy.  The  natural 
meaning  of  the  lai^piage  used  is  not  obscnre 
m  doubtful,  and  there  Is  no  erldence  that  the 
partteB  did  not  Intend  by  the  exprestfon  **tfaelr 
fdilldren"  the  dUldrai  of  George  and  Bllsa. 
Inmitance  Go.  t.  Fish,  69  N.  H.  126,  127; 
Loekwood  T.  mshop.  61  How.  Prac.  221.  The 
annred'a  second  marriage  and  the  birth  at 
another  son  had  no  effect  upon  the  contract 
of  insurance,  and  did  not  modify  its  meaning. 
Tt^  rights  of  the  benefldarles  Toted  at  the 
date  of  tbe  policy,  and  coulfl  not  be  changed 
to  thdr  prejudice  by  any  subsequent  act  of 
tiie  naanredt  without  their  consent.  Stokell  t. 
Kimball,  se  N.  H.  18;  Bank  t.  Whittle,  68  N. 
H.  S87,  8  AU.  046.   Exception  orermled. 

BLODGBTTT,  J.,  did  not  alt  The  others 
concurred. 


(«8  N.  B.  M) 

NBBONNB  T.  CONOOBD  B.  R. 

(Bnpreme  Court  of  New  Hampshire.  Meir^ 
mack.  July  26,  1885.) 

PBR80NAL  mJURIBS— BVIDBNCB^-BXHIBtT— 
OPINIONS. 

1.  Exhibition  of  amputated  toes,  in  an  action 
for  personal  Injarlea,  not  being  shown  Incompe- 
tent, will  be  held  proper,  as  they  might  be 
competent  eridence  of  the  nature  of  the  acd- 
dent  and  extent  of  plaintifiTs  Injury,  though,  if 
the  offer  was  not  for  the  purpose  of  provlag 
some  disputed  fact  material  to  toe  issue,  the  ex- 
hibition shonld  not  have  been  allowed. 

2.  It  may  be  shown  that  pliiiatifTs  Injury  re- 
sulting in  the  loss  of  toes  on  one  foot  was  en- 
hanced by  that  leg  being  naturally  shorter  than 
the  other. 

8.  A  physldan  may  Elve  his  opinion  that  plain- 
tlfTs  injury  resulting  In  tbe  loss  of  toes  on  one 
foot  was  enhanced  by  that  leg  being  naturally 
shorter  than  the  other,  though  this  Is  one  of  the 
points  In  Issue. 

Exceptions  from  Merrimack  county. 
Action  ou  the  case  for  personal  injuries  by 
Jacob  Nebonne  against  tbe  Conemrd  Ballroad. 


Verdict  for  plaintiff.  Defendant  exeats. 
Exceptions  overruled. 

The  plaintiff  was  run  over  by  one  of  the 
defendants'  cars,  and  in  consequence  of  the 
accident  it  became  necessary  to  amputate 
some  of  the  toes  on  bis  left  foot.  Tbe  ampu- 
tated parts^  preserved  In  spirits  in  a  glass 
jar,  were  exhibited  to  tbe  Jury,  and  the  de- 
fendants excepted.  The  plaintiff  also  exhib- 
ited his  naked  foot  to  the  Jury.  The  plain- 
tiff's left  leg  had  been  from  his  birth  a  little 
shorter  than  the  other.  His  attending  physi- 
cian was  allowed  to  teatlfyi  subject  to  exc^ 
tlon,  that  the  damage  resulting  from  the  re- 
moval of  the  toes  from  the  left  foot  would 
be  greater  than  It  would  be  if  the  leg  had 
been  a  perfect  one,  on  account  of  increased 
Inconvoiience  and  irritation  experienced  In 
walking. 

Albhi  ft  Martin  and  Frank  N.  Parsons,  for 
plaintlfl.   Frank  S.  Streeter,  for  deftedants. 

FEB  GUBIAM.  The  exhibition  of  the  am- 
putated toes  to  the  Jury  may  bare  beoi  com- 
petokt  evidence  of  the  natore  of  the  accident 
and  the  extoit  of  tbe  plalntUTs  injuries. 
The  case  does  not  show  that  the  evidence  was 
Inoompetent  If  the  offer  to  edlbit  the  toes 
was  not  made  for  tiw  purpose  of  proving 
some  disputed  fact-material  to  the  Issue,  the 
exhlUtim  etaonld  not  have  been  allowed. 
Balbmad  Co.  v.  Pearson,  97  Ala.  211, 12  South. 
176.  Tbe  phyaldan  was  properly  allowed  to 
testify  that  tbe  plaintiff's  Injury  was  enhan- 
ced by  reason  of  a  nstural  defect  In  Us  leg, 
and  to  state  the  reasona  for  that  oi^nion. 
Tbe  fact  tbat  that  was  one  of  the  points  la 
Issue  'ffld  not  render  the  evidence  Incompe- 
tent Gault  V.  Balboad  Co..  63  N.  H.  356. 
The  subject  of  InquhT'  was  one  nptm  which 
a  ndiyslclan,  from  hia  peculiar  study  and  prac- 
tice, Is  presumed  to  have  more  accurate 
knowledge  than  men  In  general.  Page  v. 
Parker,  40  N.  H.  47;  Stmea  v.  Tucker,  41  N. 
H.  546.   Exc^)tl(ms  overruled. 

CHASE,  WALLACE,  and  PABSONS,  JJ., 
did  not  sit   Tbe  others  concurred. 


(68  N.  H.  315) 

DAVIS  V.  -ffllTNA  MUT.  FIRE  INS.  CO. 

(Supreme  Court  of  New  Hampshire.   Merrl-  , 

mack.  July  26,  1805.) 

INStlBANOB-GONOBALMBNT  OF  MATERIAL 
FACT. 

On  the  issne  of  whether  insured's  failure  to 
state  the  proximity  of  the  property  to  s  railroad 
was  an  omission  to  state  information  material 
to  the  risk/  within  the  prohibition  of  the  policy, 
and  the  provision  of  Pub.  St.  c.  119,  |  181,  that 
no  misr^resentatlon  in  obtalDlng  a  policy  shall 
avoid  it  unless  such  misrepresentation  is  made 
with  Intent  to  deceive,  or  'Unless  the  mattei 
misrepresented  Increases  the  risk  of  loss,"  evi- 
dence of  a  statute  mHklng  a  railroad  company 
liable  for  fire  communicated  by  its  locomotiTes 
is  Incompetent;  -  the  question  being  whether  tho 
concealment  was  of  u  fact  increasing  the  phys- 
ical basard  of  a  fire,  and  not  whether  there 
would  be  an  ultimate  moniey  loss  to  the  eom- 
pany. 
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Sxceptlons  from  Merrimack  county. 

Assumpalt  by  Alice  H.  Davis  against  tbe 
^tna  Mutual  Fire  Insurance  Company  on  a 
policy  of  Insurance  on  tbe  plaintiff's  mill  and 
contents,  In  Sdassacbuaetta,  which  were  de- 
stroyed by  fire.  Verdict  for  plaintiff.  De- 
fendant excepts.   Gxceptlona  sustained. 

The  policy  contained  the  following  provl- 
■ion,  anu»g  others:  "The  aaaured  by  tbe  ac- 
c^tance  of  this  policy  hereby  warrants  that 
any  application,  surrey,  plan,  statement,  or 
descrlptttm  connected  with  procuring  this  in- 
surance, or  contained  in  or  referred  to  In 
this  policy,  Is  true,  and  shall  be  a  part  of  this 
policy;  that  the  assured  has  not  overralaed 
the  pn^rty  herein  described,  nw  omitted  to 
state  to  the  company  any  Information  ma- 
terial to  the  risk."  The  property  Insured  was 
situated  within  a  few  feet  of  a  railroad  track 
on  wblch  locomotive  engines  frequently  pass- 
ed. The  plaintiff  omitted  to  state  tbls  fact 
In  her  application.  On  tbe  question  wbetbw 
tbls  was  the  snppreaslMi  at  a  material  fact 
tbe  plaintiff  was  po-mitted.  subject  to  excep- 
tion, to  read  to  tbe  Jury  as  evidence  section 
214,  c  112,  Pub.  St.  Mass..  which  la  as  fot- 
Iowb:  "fl!vn7 'railroad  corporation  and  street 
railway  company  shall  be  responsible  In  dam- 
age to  a  person  or  coipofatlon  whose  bnlld- 
Ings  or  other  property  may  be  Injored  by  fire 
communicated  by  Its  locomotive  endues,  and 
aball  have  an  insurable  Interest  In  tbe  prop- 
er^ upon  its  route  for  which  It  may  be  so 
held  Tesponslble,  and  may  procure  Insurance 
t^iereon  In  Ita  own  behalf."  This  Is  the  same 
case  aa  I)avlfl  v.  Insurance  Oo.,  67  N.  H.  218, 
S4  AtL  464.  The  plaintiff  moves  for^a  re- 
hearing on  the  opinion  delivered  in  that  case, 
on  the  point  that  the  contract  should  be  con- 
strued by  the  laws  of  Massachusetts. 

Samuel  O.  Eastman,  for  plaintiff.  Street- 
er,  Walker  &  C3iA8e,  for  defendant 

WAIiliACB,  J.  The  contract  is  to  be  con- 
strued according  to  the  laws  of  M&ssachu- 
sette,  and  tbe  plaintiff's  motion  for  a  rehear- 
ing in  Davis  V.  Insurance  Co.,  67  N.  H.  218, 
84  Aa  464.  is  denied  tor  tha  reoaona  stated  In 
tbe  opinion  in  that  case. 

Pub.  St  Mas8.  'c.  119,  8  181,  provides,  in 
substance,  that  no  misrepresentation  In  ob- 
taining a  policy  shall  avoid  It,  unless  "such 
misrepresentation  is  made  with  actual  In- 
tent to  deceive  or  unless  the  matter  misrepre- 
sented Increases  the  risk  of  loss."  One  of  the 
qaestlona  tried  was  whether  tbe  insured  sup- 
pressed any  material  fact,  within  the  mean- 
ing of  this  statute,  in  her  application  for  In- 
surance. The  defendants  claimed  that  she 
did,  by  not  informing  them  of  the  existence 
of  a  railroad  track  In  close  proximity  to  the 
Insured  premises,  which  Increased  the  risk  of 
loss  by  fire.  The  object  of  tbe  statute  in  re- 
gard to  misrepresentations  of  tbe  assured, 
avoiding  a  policy,  was  to  make  only  such  mls- 
repreaentations  a  ^ood  defense  aa  concealed 
aome  matter  which  actually  Increased  the 


danger  of  the  property's  burning.  It  refers 
to  tbe  actual  physical  risk  of  Its  taking  Are. 
If  the  matter  concealed  increases  this  risk  of 
fire.  It  is  a  good  defense.  The  risk  of  loss 
spoken  of  in  the  statute  does  not  refer  to  the 
question  of  the  ultimate  money  loss  of  the 
Insurance  company,  nor  whether  there  Is  any 
third  person  from  whom  they  might  recover 
damages  In  case  of  loss.  The  question  for 
tbe  Jury  was  whether  the  concealment  of  the 
existence  of  a  railroad  near  the  Insured  prop- 
erty was  the  misrepresentation  at  a  material 
fact  that  Increased  the  physical  hazard  of  a 
fire.  The  fact  that  the  insurance  company 
might  recover  damages  from  the  railroad 
company  could  have  no  beating  on  tbls  ques- 
tion. If  the  risk  ot  the  property  being  de- 
stroyed by  fire  was  actually  Increased,  yet  the 
insuTEmce  company  might  be  unable  to  prove 
that  the  fire  was  caused  by  a  locomotive  en- 
gine, or  the  railroad  company  might  not  be 
good  financially,  and  the  expense  and  trouble 
of  collecting  the  amount  of  the  loss  from  tbe 
railroad  company  might  be  very  considerable. 
Notwithstanding  the  statutory  right  of  the  in- 
surance  company  to  recover  the  amount  of 
their  loss  from  tbe  railroad  company,  yet 
cMialderlng  the  nncertaintJes  attending  its  en- 
forcement they  might  wish  to  decline  to  in- 
sure the  property,  in  view  of  the  Increased 
risk  from  Are.  The  admission  of  the  statute 
making  railroad  comiianies  responsible  in 
damages  for  fires  communicated  from  their 
engines  could  not  aid  the  Jury  In  determining 
the  real  question,  which  waa  wbetber  the 
concealment  of  the  existence  of  a  railroad 
close  to  tbe  property  was  tbe  misrepresenta- 
tion of  a  matter  which  Increased  the  risk  of 
tbe  property  taking  fire.  It  was  not  compe- 
tent evidence  on  that  question.  Ita  admis- 
sion in  evidence  before  the  Jury  would  have 
a  tendency  to  confuse  and  mislead  them,  and 
make  them  think  the  question  for  them  to  de- 
termine was  not  whether  the  concealment  of 
the  existence  of  tbe  railroad  increaaed  the 
risk  of  fire,  but  wbetber  it  increased  the  risk 
of  money  loss.  This  conclusion  renders  It  un- 
necessary to  consider  the  other  questions  rais- 
ed. Exceptions  sustained.   All  concurred. 


(SS  N.  H.  ISO) 
HARRINGTON  r.  HARRINGTON. 
(Supreme  Court  ot  New  Hampshire.  Grafton. 
July  26,  1895.) 
DIVORCE-JDRISDICTION. 
The  court  has  juriadiction  of  a  cause  for  di- 
vorce for  conviction  of  crime  which  occurred 
within  the  staje  when  llbdee  was  domiciled  in 
the  state,  though  before  libelant's  domicile  in  the 
Btate  began,  both  being  domiciled  in  the  state 
n-beii  the  libel  waa  filed,  such  convictloD  being 
cognizable  as  a  cause  for  divorce  only  in  tbe 
Jurisdiction  in  wUcb  It  occurred. 

Libel  for  divorce  by  Jennie  1*.  Harrington 
against  Gdgar  A.  Harrington.  Defendant  de- 
faulted. 

Tbe  libel  was  filed  February  6,  1894.  Tht 
cause  alleged  was  tbe  defendant's  convlctioo 
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of  tbe  larcetiy  of  a  horse,  and  his  actual  Im- 
prisonment therefor  In  the  state  prison,  com- 
mencing November  20,  1882,  under  a  sentence 
for  more  than  a  year.  The  plaintiff  has  bad 
her  domicile  In  the  state  since  December  28, 
18^  and  the  defendant  since  April,  18&2. 

Smitb  *  Bloaiie,  for  plaintiff. 


WALLACE,  J.  The  parties  having  their 
domicile  in  (bis  state  at  the  time  the  proceed- 
ing was  commenced,  the  court  has  Jorlsdlc- 
tlon  (tf  them,  and  can  decree  a  dlTorce  for  a 
eanse  wtalcb-  Is  within  itm  Jurisdiction.  Tbt 
alleged  canse  of  divorce  occurred  bi  this  state 
while  the  libelee  was  domiciled  here,  but  at  a 
tboe  when  the  llbtiant  waM  not  a  resident  of 
the  state.  The  doctrine  that  conviction  <a 
crime  and  Imprisonment  In  one  Jurisdiction  is 
only  a  cause  of  dlviHrce  In  thfl.t  Jurisdiction, 
and  not  In  any  other  (Martin  t.  Martin,  47 
N.  H.  62;  1  Blsb.  Mar.  &  Dir.  |  823).  Is  eT^ 
denoe  that  the  leglslatore  must  have  intended 
that  itn  ottaue  like  the  present,  which  occnr- 
red  within  tbe  state  when  the  libelee  waa  ae> 
tnally  domiciled  here,  should  be  within  the 
Jurisdiction  of  the  court  It  most  have  been 
Intended  that  the  Injured  party  should  have 
a  right  to  apply  for  a  divotee  somewhere. 
It  must  be  herc^  where  the  offense  occurred,  if 
anywhere.  Altbon^  our  cases  hold  that  the 
court  baa  no  Jurisdiction  of  a  cause  of  divorce 
which  arose  when  the  libelant  was  not  domi- 
ciled here,  yet  they  have  not  gone  to  tbe  ex- 
tmt  of  refusing  JnrlsdlcUon  when  the  offense 
was  committed  In  this  state  by  the  libelee 
when  domiciled  here,  and  was  of  such  a  na- 
ture that  It  could  be  tidcen  cognisance  of  no- 
where else^  and  when  both  parties  were  doml- 
lUled  here  at  the  time  of  the  filing  of  the 
libel.  The  court  has  Jurisdiction. 

OARPENTBR,  J.,  did  not  sit  Tbe  others 
oooeurred. 


(tt  M.  H.  »i> 

TOWN  OP  PLYMOUTH  v.  ORAFTON 
COUNTY. 

(Snpreme  Gonrt  of  New  Hsmpshlre.  Grafton. 

July  26, 1886.) 

OX^AIM  AOAINST  COUNTT— RBJBOTION  BT  COU- 
UISSIONfiRS— 8UBHI88IOK  TO  COURT. 

1.  The  power  of  the  supreme  court  to  revise 
a  judgment  of  the  county  commissiooers  on  a 
claim  for  support  of  couDty  paupeni  is  not  re- 
pealed by  Laws  1865.  c.  4077.  S  1  (Pab.  St.  c. 
27, 1 10),  authorising  the  commiaaiouera  to  audit 
mnA  allow  claims  against  or  in  favor  of  the 
county. 

2.  Rejection  by  the  county  commissioners  of  a 
claim  properly  preaeotpd  to  them  authorizes  its 
presentation  to  the  court,  under  Pub.  St.  c.  27, 
i  13,  providing,  "if  any  dissgreement  shall  arise 
between  any  dslmant  and  the  commissioners 
rdative  to  sny  claim.  *  *  *  the  same  may 
be  laid  before  the  court  for  decision." 

3.  The  liability  of  counties  to  towns  for  sop- 
pwt  of  paupers  l>eiQg  entirely  statutory,  and 
Hiforcanent  thereof  by  a  common-law  action 
being  antbortsed  by  no  statute,  assumpsit  on 
such  a  claim,  rcjctted  by  the  county  commis- 


sioners, will. not  properly  lie,  but.  being  liutitat- 
ed,  may  be  treated  as  a  proceeding  to  submit 
a  claim  as  to  which  disagreement  has  arisen 
between  the  claimant  and  commissioners,  costs 
to  be  allowed  only  as  authorised  In  case  of  such 
snbmisrion. 

Action  by  the  town  of  Plymouth  against 
Grafton  county.  Defendant  moves  to  dis- 
miss. Denied. 

Assampslt  for  supplies  furnished  a  person 
claimed  to  be  a  county  pauper.  Facts  found 
by  the  court  The  plaintiff's  dahn  was  sub- 
mitted  to  the  county  commlsstoners,  wltb 
vouchers  and  affidavits  In  proper  form,  and 
by  them  disallowed.  The  plaintiff  thereupon, 
without  any  agreement  with  the  commission' 
ers  and  without  tiieir  consent,  brought  this 
action.  The  (tofendant  moved  to  dismiss,  oo 
the  ground  that  there  had  been  no  submission 
to  the  court  within  tiie  meaning  of  the  stat- 
nte,  and  because  a  suit  at  law  cannot  be  main* 
talned. 

Bnrlelgh  &  Adams,  for  plaintiff.  Bingham, 
Mitchell  &  Batchellor,  for  defendant 


PARSONS,  J.  Tbe  decM<m  of  the  county 
commissioners,  disallowing  the  plaintiff's 
claim,  was  a  Judgment  conclusive  until  re- 
versed, modified,  or  set  aside.  BalUbu^  v. 
Merrbnack  Co..  69  N.  H.  868;  Concord  v. 
Same,  80  N.  H.  621.  The  question  presented 
la  whetlier  such  Judgment  is  subject  to  re- 
vision In  this  court  in  a  suit  at  law  brought 
upon  the  same  elahn.  Pub.  St  c  86, 1  8,  pro- 
viding that  when  a  claim  of  this  nature  shall, 
with  proper  vouchers,  be  presented  to  the 
county  commissioners,  they  shall  allow  such 
sum  as  they  think  ressonaUe,  to  be  paid  out 
of  tiie  coun^  treasury,  uses  nearly  tdentleal 
language  with  section  0  of  tbe  act  of  Decem- 
ber 16, 1828  <Laws  1880^  p.  805),  wherein  shn- 
Uar  power  was  conferred  upon  the  court  of 
common  pleas.  When  boards  of  connty  com- 
missioners wore  created  In  1655,  tb^  wwe 
authorised  to  "examine  and  aUow  •  •  • 
all  claims  arising  from  or  Incident  to  tbe  siq>- 
port  and  maintenance  of  county  paupers,  sub- 
ject to  the  revision  of  the  court  of  common 
pleas."  Laws  18B6,  c.  1668;  S  87;  Salisbury 
V.  Merrimack  Co..  69  N.  H.  858,  861.  By  the 
abolition  of  the  court  of  common  ^eas  (Laws 
1950,  c.  2211,  11  1,  3),  and  ttie  subsequent  Ju- 
diciary acts  of  1874  and  1876,  all  the  powers 
enjoyed  and  exercised  by  that  court  were  Im- 
posed upon  this  court;  and  hence  this  court 
has  the  same  power  to  revise  a  Judgment  of 
the  county  commissioners  upon  a  claim  of 
this  nature  as  was  formerly  pouessed  by  the 
court  of  common  pleas,  unless  such  authority 
has  been  taken  away  by  statute.  Laws  1866, 
c.  4077,  I  1  (Pub.  St  c.  27,  i  10).  authorizing 
the  commissioners  to  audit  and  allow  claims 
against  or  in  favor  of  the  county,  does  not 
repeal  the  revisory  power  of  tbe  court  in  i-e- 
lation  to  panper  claims.  By  the  act  of  185^ 
no  form  of  procedure  Is  provided  for  the  re- 
vision by  tbe  court  of  tbe  county  com  miss  lon- 
ers' Ju^ment  but  the  practice  appears  to 
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hare  been  by  petition  to  the  coort  for  the  al- 
lo-muice  of  the  claim  after  Its  disallowance 
by  the  commissioners.  See  Andover  t.  Mei^ 
rimack  Co.,  87  N.  H.  4S7;  Northfield  r.  Same, 
48  N.  H.  165. 

Whatever  might  otherwise  be  claimed  to 
be  the  effect  of  the  law  of  1866  as  to  the  final 
Jurisdiction  of  the  conmilssloners  upon  claims 
not  arising  from  or  Incident  to  the  support  of 
coanty  paupers,  or  as  to  the  effect  of  the  en- 
actment of  Gen.  St,  c.  75,  S  1.  &nd  Pub.  St  c. 
85,  8  3,  following  the  phraseology  of  the  law 
of  1828,  and  omitting  the  phrase,  "subject  to 
the  revision  of  the  court,"  found  in  the  law 
of  1855,  creating  county  commissioners,  there 
Is  no  ground  for  question  since  the  enactment 
in  1867  of  Gen.  St  c.  24.  i  10,  providing  that 
"If  any  disagreement  shall  arise  between  any 
claimant  and  the  commissioners  relative  to 
any  claim  favor  of  or  against  the  county, 
the  same  may  be  laid  before  the  court  for  de- 
cision." Pub.  St  c.  27,  S  13.  This  language 
plainly  provides  for  the  revision  of  the  com- 
missioners' Judgment  by  the  court  and,  tak- 
ing Into  consideration  Qie  revisory  power  In 
pauper  cases  previously  lodged  with  the  court 
and  the  existing  practice  for  the  exercise  of 
such  revision,  clearly  authorises  a  claimant 
whose  claim  Is  rejected  by  the  commissioners 
to  apply  to  the  court  for  Its  allowance.  Such 
rejection  Is  a  disagreement  between  the 
claimant  and  the  commissioners  relative  to 
the  claim.  Whether  the  disagreement  Is  as 
to  some  matter  of  fact  or  rule  of  law  under- 
stood to  determine  the  liability  of  the  county 
Is  ImmaterlaL  Opposing  views  as  to  law  or 
fact  would  be  a  disagreement.  In  the  pres- 
ent case,  the  claim  was  submitted  to  the  com- 
mls^oners,  accompanied  with  vouchers  and 
affidavits  In  due  form.  Pub.  St.  c.  27,  8  H; 
Id.,  c.  86,  if  3-5.  This  presentatten  and  the 
rejection  by  the  commissioners  authorised  the 
submission  to  the  court  by  either  party  of  the 
question  In  dispute.  The  proceeding  Is'In  the 
nature  of  an  appeal,  and  there  is  no  founda- 
tion for  the  defendant's  claim  that  the'  court 
baa  no  jurisdiction  except  by  the  consent  of 
the  commissioners.  Such  a  construction  would 
give  the  commissioners  practically  final  pow- 
er, and  would  have  constituted  an  entire 
elunge  In  the  law,  which  It  cannot  be  found 
from  the  language  of  the  General  Statutes 
was  then  Intended. 

The  plalntllTB  suit  Is  an  action  at  law,  and 
It  Is  urged  that  there  is  no  statute  authority 
for  such  proceeding.  The  objection  Is  well 
taken  as  matter  of  form.  Any  method  which 
lays  before  or  submits  to  the  court  the  dis- 
puted claim  is,  In  substance,  within  the  terms 
of  the  statute.  But  the  liability  of  counties 
to  towns  for  the  support  of  paupers  Is  entirely 
statutory.  .There  Is  no  statute  anthorlxing,  In 
terms  or  by  Implication,  the  enforcement  of 
such  liability  by  a  suit  in  assumpsit  or  any 
common-law  action.  Hence,  the  defendant  Is 
not  liable  In  an  action  of  assumpsit.  But  the 
form  of  proceeding  Is  not  material,  and  the 
«rror  may  readily  be  cured  by  amendment  U 


necessary.  Considering  the  pWibtifTs  suit, 
merely  as  a  proceeding  to  submit  to  th» 
court  a  claim  prevloimly  submitted  to  the 
commlBsloners,  as  to  which  disagreement  has 
arisen  between  the  claimants  and  the  com- 
missioners, the  plaintiff  may  proceed  to  a 
trial  upon  the  merits;  but,  if  It  prevails,  It 
will  not  be  allowed  any  costs  of  the  action, 
as  such,  which  would  not  properly  attend  the 
fiubmlsaiou  authorized  by  the  statute.  3£otion 
to  dismlM  denied. 

WALI4AGB,  J„  did  not  Bit  The  others  c«t- 
curred. 


(68  N.  H.  S3D 

TYLER  V.  CONCORD  A  M.  R.  R. 

(Supreme  Court  of  New  Hampshire.  HUlt- 

boro.   July  26.  1885.) 

0R0B8IMO  ACOIDBNT— NBOUOENCB— BPn- 
DBNGB. 

Defendant  In  an  action  for  death  of  an  iM 
and  very  deaf  man,  killed  by  a  train  at  a  croae- 
ing,  having  given  evidence  that  boys  about  the 
crosung  interfered  with  deceased,  tcdd  him  that 
a  train  was  coming,  and  endeavored  to  restrain 
him  from  going  on  the  tracks,  plaintiff  may 
show  that  at  the  same  hour  and  place  on  the 
five  days  previous  to  the  accident  boys  had 
annoyed  him,  and  be  had  attempted  to  cane 
them,  this  tending  to  prove  that  the  warning 
to  deceased  was  meffectnal  because  misnndn^ 
stood. 

Exceptions  from  HlllsbOTD  county. 

Action  on  the  case  by  Lydia  H.  Tyler,  «d> 
mlnistratrlz,  against  the  Concord  &  Montreal 
Railroad,  for  negligently  causing  the  dinth 
of  William  H.  Tyler,  the  plaintiff's  Intestate, 
by  running  upon  him  with  a  locomotive  at 
a  grade  crossing  In  Manchester.  Trial  by 
Jury.  Verdict  for  defendant  nalntlff  ex- 
cepts.   Exceptions  sustained. 

The  plaintiff's  evidence  tended  to  prove 
the  following  facts;  ^ler  was  75  years  old, 
somewhat  feeble,  and  very  deaf.  About  5 
o'clock  In  the  afternoon  of  January  18,  1862. 
he  left  the  shop  where  he-was  employed  for 
his  home.  He  passed  over  a  canal  bridge 
immediately  west  of  the  crossing  as  a  train 
was  approaching  from  the  station  to  the 
south,  and  walked  towards  the  tracks.  Some 
boys  standing  by  hooted  at  Tyler,  and  one 
or  more  of  them  ran  up  to  him,  and  polled 
his  coattails.  Tyler  turned  slightly,  raised 
his  cane,  but  did  not  strike,  and  continued 
across  the  tracks.  The  boys  then  started 
forward,  and  caught  bim,  as  If  to  pull  him 
back;  but  be  struggled  with  them,  broke 
away,  stepped  between  the  rails  of  the  east- 
erly track,  was  struck  by  the  locomotive, 
and  injured.  According  to  the  defendant's 
evidence  only  two  boys  were  present  and 
there  was  no  hooting,  nor  pulling  at  l^lfer'e 
coat  except  for  the  purpose  of  warning  him 
of  the  approaching  train.  Smith,  one  of  the 
boys,  grasped  him  by  the  arm.  and  told  him 
the  train  was  coming.  Tyler  pulled  away, 
and  stepped  upon  the  track  in  front  of  tbe 
locomotive,  la   the  cross-examination  uf 
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SxBAth,  tbe  plaintiff  proposed  to  ftsk  him  It 
otber  boji;  ou  preTioiu  occasionB,  had  iater^ 
fered  with  Tjlw  at  this  crossliiK,  and  had 
bothered  him  bj  putting  hla  cMttatla,  and 
by  talking  to  him.  TfaU  erldence  was  ex- 
daded,  and  the  plaintiff  excepted.  The 
pliUntiff  also  ottered  to  Show  that  at  tiie 
same  honr  on  the  flre  days  prevloiu  to  the 
accident  boya  had  annoyed  Tyler  at  the  same 
croSBlns,  and  that  he  had  attempted  to  nse 
hta  cane  upon  them.  The  evidence  waa  ex- 
cluded, and  tbe  plaintiff  excepted. 

Solloway  ft  Topllff.  for  plaintiff.  Frank 
8.  Streeter  and  Joseph  W.  Fellowa,  for  de- 
fendant 

CIaAUK,  J.  Tlie  evidence  that  boys  about 
the  crossing  Interfered  with  Tyler,  told  him 
tiiat  a  train  was  coming,  and  endeavored  to 
restrain  him  tnm  going  upon  the  tracks, 
waa  offered  by  the  defendant  for  the  pur- 
pose of  showing  that  he  waa  seasonabljy 
warned  of  the  Impending  danger.  It  was 
cmnpetent  upon  the  question  of  Tyler's  neg- 
ligence, dnd.  If  unexplained,  tended  to  sbow 
such  want  of  care  on  his  part  as  might  have 
defeated  a  recovery  by  the  plaintiff.  If,  how- 
ever, Tyler  for  any  reason  did  not  hear  or 
ondenstand  the  warning  given  him,  his  fail- 
ure to  act  npo|i  It  would  not  be  evidence  of 
negligence,  and  the  question  whether  be  did 
hear  and  understand  was  material.  The 
plaintiff  proposed  to  ask  a  witness  called  by 
the  defendant  If  othra-  boys  on  previous  oc- 
casions had  Interfered  with  Tyler  at  tbe 
same  crossing,  'and  offered  to  show  by  her 
own  vritnesses  that  at  the  same  hour  on  the 
live  days  previous  to  the  accident  boys  had 
annoyed  him,  and  he  had  attempted  to  cane 
them.  This  was  evidence  tending  to  show 
that  the  effort  to  vram  Tyler  was  Ineffectual 
because  It  vras  misunderstood;  that  Tyler, 
who  might  he  excused,  on  account  of  hla 
deafness,  for  not  hearing  the  language  ad- 
dressed to  him,  Interpreted  the  actions  of  the 
boys  to  be  a  repetition  at  the  annoyances  to 
which  he  had  been  subjected  at  the  same 
boar  and  place  on  previous  days,  and  that 
this  was  natural  and  reasonable  under  the 
circumstances;  that  the  attempted  warning 
only  served  to  distract  Tyler's  attention  from 
the  approaching  train,  which  he  might  oth- 
erwise have  avoided.  Bvldence  of  the  con< 
dact  of  boys  towards  Tyler  on  the  five  even- 
ings previous  to  that  of  the  accident  should 
hare  been  admitted  In  order  that  the  Jury 
might  properly  determine  whether  Tyler's 
failure  to  act  upon  the  warning  given  him 
was,  under  all  the  drcnmstances,  negligent. 
It  frequently  becomes  the  duty  of  a  trial 
jnstlce  to  exclude  evidence  on  the  ground  of 
remoteness  and  tor  similar  reasons.  In  which 
esse  the  question  is  decided  as  one  of  fact, 
and  the  admission  or  rejection  of  the  erl* 
dence  offered  furnishes  no  ground  for  excep- 
tion. Bnt  In  this- case  the  excluded  evidence 
was  neither  remote  nor  coUateraL  It  bore 


directly  upon  a  material  qn^lfon,— that  of 
Idler's  care,— and  shouM  have  been  admit* 
ted.  BbEceptlons  sustained. 

OBASR  and  WALLA.CB),  33.,  did  not  alt 
The  others  concurred. 


(ST  H.  H.  35S) 

COTTGHLIN  v.  ANGELL. 

(Supreme  Court  of  New  Hampshire.  SalliTan. 

July  20,  1896.) 

ATTACHMBNT— MOTION  TO  QUASH  WRIT— DBl. 
FBOTIVB  SBRVICB. 

1.  A  writ  of  attachment  may,  In  tbe  discre* 
tioD  of  the  court,  be  auashed.  oo  motion,  tor  de- 
fective service. 

2.  If  the  formal  service  of  a  summons  on  de- 
feudant  in  attachment,  instead  of  a  copy  of  the 
writ,  is  defective,  it  is  not  a  BubsUintial  defect, 
aod  hence  affords  no  basis  for  a  motion  to  quash 
the  writ 

Exceptions  from  Sullivan  county. 

Attachment  by  William  C.  Coughlln  against 
Hiram  S.  Augell.  A  motion  to  quash  the  writ 
was  denied,  and  defendant  excepts.  Excep- 
tions overruled. 

Property  was  attached  qpon  the  writ  and 
the  officer  made  a  retnm,  dated  April  6,  189B, 
that  ha  '■'aunmioncd  the  vrlthln-named  defend- 
ant as  within  commanded,  by  leaving  at  his 
last  wid  usual  phice  of  abode  a  summons  hi 
the  form  prescribed  by  law,  with  my  name 
and  offlce  Indorsed  thereon."  The  writ  was 
retimable  at  the  Ag^  term,  1895.  tbe  de- 
fendant appeared  specially  within  the  first 
four  days  of  the  term,  and  filed  a  motkm  to  . 
quash  the  writ  for  want  of  service. 

Albert  S.  Watt,  VYank  T.  Vaughan,  Levi  W. 
Barton,  and  Bart  Ghellts,  for  plaintiff.  George 
B.  Brows,  for  defendant 

PER  CURIAM.  "An  writs  and  other  pro- 
cesses Shan  be  served  by  giving  to  the  defend- 
ant, or  leaving  at  his  abode,  an  attested  copy 
thereof,  except  In  cases  otherwise  pravldea 
for."  Laws  1883,  c.  67,  I  6.  Tbe  defendant 
dalma  that  service  of  tbe  wrtt  by  a  summons 
waa  nnanthorlxed,  and  that  the  suit  should  be 
quashed  on  nmtlon.  Asnmdng  that  the  serr^ 
Ice  of  the  writ  was  defective,  l^e  qnestlmi  Is 
presented  whether  the  defendant's  motion  to 
qnash  tbe  writ  for  that  rmson  waa  projieiiy 
denied.  "It  Is  competent  fbr  the  court,  In  Its 
dlscretlmi,  to  quash  the  writ  on  moUoa,  for 
defect  of  service,  or  to  pot  tbe  defraidants  to 
plead  the  matter  in  abatement"  Tllton  r. 
Parker.  4  N.  H.  142.  14S.  "The  rule  of  court 
requiring  pleaa  In  abatement  to  be  filed  within 
tbe  first  four  days  of  the  terai  at  which  the 
action  Is  entered  has  never  been  applied,  to 
motions  to  quash  or  dismiss  the  action.  These 
are  directed  to  the  discretion  of  the  court,  and 
that  discretion  wUl  be  exercised  In  view  of 
the  ^rtlcnlar  drcnmstonces  of  each  case." 
Clark  T.  Lisbon,  19  N.  H.  286.  288,  289.  **rhe 
general  tendency  of  the  dedded  Cases  In  Oils 
state  Is  to  regard  a  mothm  to  dismiss  or  qoasb 
s  proceedtog  as  addressed  to  the  dlserettoa  of 
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the  court  •  •  •  We  are  not  prepared  to 
•ay  tbat  there  may. not  be  cases  where,  on 
account  of  the  subject-matter  of  the  motions, 
the  court  may,  in  Its  discretion,  put  the  party 
to  a  formal  plea.  ♦  •  ♦  If  the  defect  be  a 
substantial  one,  Is  apparent  i^on  the  record, 
and  cannot  be  cured  by  amendment,  and  la 
seasooably  brought  to  the  notice  of  the  court 
by  motion,  the  proceeding  will  ordinarily  be 
dlsnUased."  Crawford  t.  Ckawford,  44  N.  H. 
428,  430.  431.  In  that  case,  service  of  the 
writ  was  made  only  seven  days  before  the  sit- 
ting of  the  court,  and  It  was  held  that  the  de- 
fect was  substantial,  and  tbat  the  writ  should 
be  quashed  on  motion.  In  the  present  case, 
the  defect,  If  there  was  one  In  the  service  of 
the  writ,  wits  not  substantiaL  By  the  formal 
service  of  the  summons  upon  the  defendant, 
be  received  all  the  notice,  and  practically  all 
the  Information,  In  relation  to  the  pendency 
of  the  suit  against  him,  that  he  would  have 
received  If  a  copy  of  the  writ  had  been  given 
to  him.  He  seeks  to  avoid  the  suit,  not  be- 
cause no  service  waa  made  u[>on  him,  or  be- 
cause the  service  was  made  too  short  a  time 
before  court,  but  because  the  officer  gave  him 
what  la  technically  called  a  "siunmons"  rath- 
er than  a  copy  of  the  writ  Whatever  might 
have  been  the  result  upon  a  plea  In  abatement. 
If  t^e  unsubstantial  character  of  the  defect  Is 
the  test  of  the  right  of  the  court  to  deny  the 
motion  to  quash,  the  defendant  cannot  prevail 
upon  bis  exception.  In  Seaver  v.  Allen,  48  N. 
H.  473,  the  writ  was  indorsed  by  the  plaintiff, 
who  was  a  nonreBldent  It  was  not  actually 
Sled  In  court  until  three  years  after  the  com- 
mencement of  the  suit.  The  defendant  moved 
to  Quash  for  want  of  a  proper  ludorsement 
The  ^alntlff  waa  allowed  to  amend  by  fur- 
nishing a  new  Indorser.  and  the  defendant  ex- 
cepted. The  exception  was  overruled,  and  the 
general  rule  announced  In  Parsons  t.  Swett, 
82  N.  H.  87,  89,  was  affirmed,  namely,  that  "a 
motion  to  quash  a  writ  for  a  cause  which 
ml^t  be  taken  advantage  of  by  plea  in  abate- 
ment must  be  made  wltbin  the  time  limited 
for  filing  pleas  in  abatement."  The  court  say 
(page  474,  48  N.  H.):  "A  different  practice 
may  have  formerly  prevailed  when  the  tend- 
ency to  restrfiln  parties  within  the  substan- 
tial merits  of  their  case  was  not  so  strong  as 
It  la  now.  Clark  v.  Lisbon,  Id  N.  H.  286,  288, 
289.  As  the  court  may,  for  cause  shown, 
waive  or  enlarge  tiie  rule  wtaldi  limits  ttie 
time  at  pleading  In  abatement  (Doming  r.  Foa- 
ter,  42  N.  H.  16S,  179),  so  tbey  may,  In  their 
discretion,  extend  the  time  for  making  a  mb- 
tion  which  la  a  sid»titute  for  a  [dea  In  abate- 
ment *  *  *  If  the  pUUntiff  had  not  by  a 
new  indorsement,  given  the  aecnrlty  to  which 
the  defendant  waa  entitled,  the  comrt,  under 
the  dreumstances,  would  have  entertained  the 
defendant's  motion  to  quash  the  writ,  al- 
thongh  the  time  of  pleading  in  abatement  had 
expired.  By  the  amendment,  flie  defendant 
waa  placed  In  as  good  a  position  as  he  would 
have  had  If  the  writ  had  been  properly  In- 
doised  at  first,  and  tbereuiun  the  court  might 


wen  refuse  to  entertain  the  d^ndant*s  mo- 
tion after  the  time  of  pleading  In  abatement 
had  expired.  On  this  ground,  the  defendant's 
exception  la  overruled.  By  generally  applying 
the  four-days  rule  to  proceedings  which  are  In- 
trinsically In  abatement  whether  on  plea  or 
motion,  and  suspending  the  rule  in  special 
cases  In  the  discretion  of  the  oourt  when  Jus- 
tice requires  It  to  be  done,  the  rights  of  the 
parties  will  be  protected,  and  technical  objec- 
tions avoided."  This  express  recognition  of 
the  growing  tendency.  In  1869,  to  restrain  the 
parties,  within  the'  substantial  merits  of  the 
case,  and  of  the  propriety  of  entertaining  or 
refusing  to  entertain  motions  to  quash,  in- 
stead of  pleas  In  abatement,  after  the  time 
-within  which  such  pleas  must  be  filed,  when 
Justice  requires  the  one  course  or  the  other,  la 
material  lu'  this  case.  It  Is  a  distinct  author- 
ity for  the  general  principle  of  procedure, 
based  on  Justice  and  convenience,  that  allows 
a  motion  to  quash  for  defect  of  service  In 
place  of  a  plea  In  abatement,  when  the  defect 
Is  substantial,  and  when,  in  fact,  that  method 
of  procedure  Is  Just  and  convenient,  and  de- 
nies the  motion  when  the  defect  is  not  snb- 
Btantlal,  and  when,  for  that  reason.  Justice  ana 
convenience  raise  every  reasonable  obstacle 
allowed  by  law  against  contentions  of  a  purely 
formal  character.  In  this  way  the  substan- 
tial rights  of  parties  may  be  protected,  and 
Tmsubstantlal  objections  may  be  avoided.  An 
objection  to  a  technical  and  formal  defect 
having  little  or  no  relation  to  the  merits  of 
the  case,  Justly  and  properly  encounters  all 
possible  opposition  equally  technical  and  form- 
aL  Since  the  decl^wa  In  Seaver  v.  AUen. 
the  growth  of  the  tendency  to  restrain  par- 
ties, within  the  merits  of  their  case,  has  not 
been  reversed  or  checked.  It  is  not  less  strong 
now  than  at  any  former  period.  The  tend- 
ency bas  been  so  loi^  an  active  and  effective 
force,  and  has  acquired  such  strength  and  per^ 
manence,  as  to  be  an  estaHUshed  order  of  pub- 
lic policy  and  a  controlling  rule  of  law. 

A  motion  to  quash  a  writ  Instead  of  a  plea 
In  abatement  for  an  unsubstantial  defect  of 
service,  Is  a  mode  of  proceeding  not  required 
by  Justice  or  convenience.  The  fundamental 
principles  of  reasonable  procedure  require,  in 
such  cases,  that  the  plalutiff  should  not  be 
turned  out  ot  court  unless  the  defendant  re- 
sorts to  the  formalities  of  a  plea  In  abatement. 
On  this  ground,  the  defendant's  motion  waa 
properly  denied:  for  It  Is  presumed  tbat  It 
was  denied  on  all  adequate  grounds  of  law 
and  fact.  Including  the  ground  of  discretion, 
on  which  It  should  hare  been  denied.  Excep- 
tions overruled.  All  concurred. 


(6S  N.  H.  417) 

HBREDITH  TILLAGE  SAT.  BANK  t. 

MARSHALL. 
(Supreme  Court  of  New  Hampshire.  Menl- 
mack.   March  IS,  1896.) 
FLEDGE  OF  CORPORATION  STOCK— DHriDSKDS 
1.  A  transfer  of  stock  as  a  pledge  Is  valid  <a 
between  the  parties,  though  made  wi&out  res- 
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istratton  on  the  books  of  the  corporatloa  Issa- 
ioff  the  stock,  and  wlOiDut  knowledse  of  iti 
officers. 

2.  The  rale  fbat  the  Increase  of  property 
pledged  goes  to  the  p]edj%e  applies  to  mTiaends 
accruing  on  stock,  and,  when  such  dirldends  are 
paid  to  the  pled^  because  the  stock  is  in  his 
name  on  the  books  of  the  corporation,  be  re- 
oeiTes  them  as  trostee  of  the  ple^see,  and  is  an- 
swerable for  tbem  to  the  i^eagee  in  a  snit  Cor 
their  reeomy. 

Action  by  tbe  Metedltib  Village  Savlnss 
Bank  against  A.  S.  Marshall,  administrator. 
Judgment  for  plaintiff. 

Assumpsit  to  recoTer  dividends  on  bank 
stock  pledged  to  the  plalntlfC.  Facts  fonnd 
by  the  court.  Henry  J.  Crlppen,  who  died 
In  December,  1893,  and  of  whose  estate  the 
defendant  Is  the  administrate,  was  a  mem- 
ber of  tbe  firm  of  Grippal,  Lawrence  &  Co. 
In  July,  1893,  Crippen,  being  tbe  owner  of 
50  shares  of  the  stock  of  the  Farmers'  Na- 
tional Bank  of  Salina,  Kan..  legally  pledged 
tbe  same  as  collateral  security  for  an  Indebt- 
edness of  Crlppen,  Lawrence  &  Co.  to  tbe 
plaintiff,  who  has  ever  since  held  tbe  same 
as  such  collateral.  There  was  no  transfer  of 
tbe  stock  to  tbe  plaintiff  entered  on  tbe  books 
of  tbe  Farm^*  National  Bank,  and  tbe  offi- 
cers of  that  bank  bad  no  knowledge  of  the 
transfer.  In  January,  18&4,  a  dividend  was 
declared  on  tbe  stock  standing  In  tbe  name 
of  Crippen.  and  was  paid  to  tbe  defendant 

Streeter.  Walker  A  H<^is,  for  plaintiff. 
Anson  S.  Marshall  and  Sargent  &  Hollis,  for 
defendant 

WALLAOB,  J.-  The  transfer  by  Qrippen  of 
bSa  shares  of  stoift  In  the  Fanners'  National 
Bank  to  Uie  plalntifF  as  a  pledge  to  secnre  the 
indebtedness  of  Crlppen,  Lawrence  &  Co. 
was  valid  as  between  the  parties,  alttaongh 
withont  registration  on  tbe  books  at  tbe  Far^ 
mers*  National  Bank,  and  witbont  tbe  knowl- 
■edge  of  the  officers  of  that  bank.  It  passed 
OrlM>en's  legal  and  eqnitable  title  to  the 
diares  of  stock  to  tbe  plalntUT.  Solptore  r. 
Soapstone  Co.,  50  N.  H.  S71,  S8B;  Bnttrlck  v. 
Railroad  Co..  62  N.  H.  418;  Pub.  St  c.  140,  | 
14.  As  Crlppen's  administrator  had  no  great- 
er rights  than  tie  bad,  tbe  question  of  the 
rights  of  tiilrd  parties  withont  notice  Is  not 
presented.  The  only  question  is  whether  tiie 
pledgee  of  stock  is  mtitled  to  the  dividends 
which  accme  while  he  holds  It  as  against  the 
Ikledgor,  and  whether  tiie  pledgee  can  recover 
■them  of  the  idedgor  when  they  are  paid  to 
him  by  reason  of  the  want  of  a  transfer  on 
the  books  of  the  corporation.  Under  the  con- 
tract of  pledge  the  pledgee  is  entiUed  to  hold 
the  natural  Incxesse  of  the  thing  pledged  as 
accessory  or  as  an  Incident  of  the  property 
in  his  hands.  The  general  rule  that  the  In- 
.crease  of  tbe  property  Is  pledged  with  it  ap- 
plies to  dividends  actTuing  tm  stock  while  It 
Is  hdd  In  pledge,  and  gives  them  to  tbe 
idedgee.  The  fact  that  there  was  no  reglstra- 
-tlon  of  the  transfer  on  the  books  of  the  bank 
"wananted  that  otvporation  In  paying  the  div- 


idends to  tbe  pledgor.  Bat,  tbe  dividends  be* 
Ing  tbe  property  of  the  pledgee  under  tbe  con- 
tract when  the  pledgor  receives  •  them  he 
holds  them  as  tbe  trustee  of  tbe  pledgee,  and 
Is  answerable  for  tbem  to  the  pledgee  in  a 
suit  for  their  recovery.  Jones,  Pledges,  i  388; 
Scbouler,  Ballm.  i  176;  1  Coot^  Stock,  Stock  b. 
&  Corp.  Law,  {  468;  Bank  v.  Richards,  6  Mo. 
App.  454;  Ga^  v.  Holllday,  8  Mo.  App.  118; 
HIU  V.  Newichawanlck  Co.,  8  Hun,  450;  Henv 
man  v.  MazweU,  47  N.  T.  Super.  Gt.  347. 
Judgment  for  tbe  plaintiff. 

BLODGETT,  J.,  did  not- alt  The  others 
concurred. 


(68  N.  H.  174) 

CLARKSVILLH  LAND  CO.  v.  HARRIMAN. 

(Supreme  Conrt  of  New  Hampshlrd.  Coos. 

July  26,  1895.) 

LOOS  AND  LOOOIN'O-DRIVINO  DOWN  STROAH 
^AILVRB  OF  WATBK. 

PlaintifCs  agreed  to  drive  logs  down  a 
stream  a  certain  spring.  Shortly  after,  and 
before  they  had  a  reasonable  time  to  complete 
their  contract,  though  they  used  due  diligence, 
the  water  in  the  stream  fell,  making  further 

E&rformance  that  spring  impossible.  Held  thaL 
t  the  absence  of  a  finding  that  plaintiffs  agreed 
to  warrant  the  sufficiency  of  water  in  the  stream, 
they  were  excused  by  the  failure  of  the  water. 

Assumpsit  by  the  Clarksvllle  Land  Com- 
pany against  Gilbert  Harrlman.  Facts  found 
by  referee.  Judgment  for  plaintiff. 

Jason  H.  Dudl^,  for  plaintiff.  Thomas 
F.  Jotuuon  and  Hairy  W.  Lund,  for  defenO- 
ant 

WALLAOBl  J.  In  the  spring  of  18S1  the 
defendant  had  a  large  quantity  of  logs  on  the 
brancbea  of  Hall  stream,  a  tributary  <tf  tbe 
Oonnecticnt  river,  ready  to  be  drtren  down 
tbe  stream.  At  this  time  the  plaintiffs  enter- 
ed Into  an  agre^nokt  with  him  to  drive  the 
logs  down  the  stream  to  the  Connecticnt  rlv^ 
er.  Although  It  Is  not  found  in  eziwess  terms 
that,  the  contract  was  to  be  performed  tiiat 
qwtaig.  yet  such  appears  to  have  been  the 
imderstuiding  of  the  parties.  Shortly  afta^ 
wards,  and  before  the  plaintiffs  had  a  reason- 
f.lAe  time  In  which  to  comidete  their  contract 
notwlfbatandlng  the  fact  tiiat  they  used  due 
diligence,  the  water  in  the  stream  suddenly 
fell,  and  remained  so  low*  that  the  further 
performance  of  the  contract  that  qirlng  was 
rendered  impossible.  The  question  Is  wheth- 
w  this  Is  an  excuse  for  the  nonperformance 
of  the  contract  on  the  part  of  the  plaintifC. 
The  plalntifFB  did  not  undstake  to  tranq;>ozt 
the  logs  In  any  event  regardless  of  the  wi^ 
In  whldi  they  should  move  them,  whether 
by  the  stream  or  In  some  other  way.  Th^ 
only  underto(A  to  transport  than  by  driving 
them  down  the  stream.  If  the  parties  con- 
templated the  fanure  of  the  water  In  the 
stream,  and  contracted  with  reference  to  it 
and  it  was  agreed  that  tne  plaintiffs  were  to 
guaranty  Its  sufficiency  for  driving  the  logs, 
then  they  were  not  excused  from  tbe  per- 
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formance  of  the  contract  by  the  faUore  of  the 
water,  and  are  aniwerable  In  damans.  But 
UJbey  contracted  on  the  basis  of  the  contin- 
ued existence  of  sufficient  water  to  transport 
the  logs,  and  it  was  the  understanding  that 
the  plaintiffs  were  only  bound  to  drive  them 
in  case  the  water  was  adequate  for  that  pur- 
pose, they  were  excused  from  the  further 
perfoimance  of  the  contract.  Taylor  v.  Cald- 
well, 3  Best  &  8.  826;  The  Tornado,  106  U. 
S.  342,  2  Sup.  Ct  74G;  Railway  Co.  v.  Hoyt, 
149  U.  S.  1,  14.  13  Sup.  Ct.  779;  Dexter  v. 
Norton,  47  N.  Y.  62;  Lord  7.  Wlieeler,  1 
Gray,  282;  Wells  v.  Calnan,  107  Mass.  514. 
It  is  a  question  of  fact  what  the  terms  of  the 
contract  were.  The  referee  does  not  find  that 
the  plaJmlffs  agreed  to  warrant  the  sufficlen- 
ty  of  the  water  In  the  stream.  It  Is  so  un- 
reasonable and  improbable  to  suppose  that 
they  would  eo  contract  that  It  will  not  be 
inferred  from  a  mere  finding  that  the  plain- 
tiffs agreed  to  drive  the  logs  for  the  de- 
fendant that  spring.  The  referee  fluds  that 
emergencies  arose  to  prevent  the  perform- 
ance of  the  contract  that  cannot  reasonably 
be  supposed  to  have  been  contemplated  by 
the  plaintiffs,  and  which  would  not  have  been 
anticipated  by  a  man  of  experience,  and  a 
practical  river  driver,  when  the  contract  was 
made.  This  shows  that  the  parties  did  not 
contemplate  the  failure  of  the  water  in  the 
stream,  nor  undertalte  to  contract  that  the 
logs  were  to  t>e  driven  in  any  event,  or  that 
the  plaintiffs  should  warrant  the  sufficiency 
of  the  stream  for  that  purpose,  and  be  an- 
swerable in  damages  for  its  failure.  The 
contract  was  made  on  the  basis  of  the  con- 
tinued existence  of  sufflctent  water  to  ren- 
der its  performance  possible.  The  plaintiffs, 
being  without  fault,  and  having  exercised  due 
diligence  In  the  performance  of  their  contract, 
were  excused  from  Its  further  performance 
by  the  failure  of  the  water.  Judgment  on 
the  report  for  the  plaintiffs.  AU  concurred. 


(OB  N.  H.  S7«) 

MILLEB  et  al.  v.  LAMPBEY  et  al. 
(fittpnme  Court  of  New  Htimpshire.  Rocking- 
ham.  March  13,  1896.) 
WILLS— B6TATB  CONVBYBD. 
Hie  residuary  clauec  of  a  will  reads  as  fol- 
lows: "AIbo  1  eive'my  nephew  Simon  T.  all  my 
real  estate  and  persooal  property  that  can  be 
found,  to  liave  and  to  Lola  as  hla  owd;  then  to 
his  heirs,  if  any;  if  not,  to  his  neflrestt  alcia  by 
rhe  nnnic  of  T..  or  his  nearest  akin  on  the  fa- 
ther's side."  Seldj  that  the  neidiew  did  not  take 
au  estuie  in  fee  simple,  and  hence  his  will  par- 
porting  to  dispose  of  the  property  was  Inopera- 
tive. 

Petition  by  Georgia  P.  Miller  and  Sarah  B. 
Miller  against  Charles  M.  Lamprey,  trustee, 
and  Mary  A.  Brewster,  for  partition.  Facts 
agreed.   Judgment  for  plaintiffs. 

Simon  Towle  and  David  Towie,  now  deceas- 
ed, were  brothers,  and  previous  to  1840  they 
owned  the  real  estate  In  controversy  In  com- 
0100.  Stmoii  died  In  that  year.  Intestate  lear* 


lug  four  children,  one  of  whom,  an  Infant, 
died  soon  after,  and  Mary  E.  Miller,  another 
child,  died  intestate  In  1877,  leaving  two  chil- 
dren, who  are  the  plaintiffs.  Georglanna  Mar- 
gerum  was  another  child,  who  died  intestate 
In  1878,  leaving  no  Issue.  Simon  P,  Towle, 
the  other  child,  died  In  1890  without  Issue. 
The  plaintiffs  claim  to  own  one-half  of  their 
grandfather's  half  of  the  land,  or  one-fourth 
of  the  whole,  and  also  the  half  owned  by  Da- 
vid Towle,  under  the  residuary  clause  in  his 
will  He  died  in  May,  1867.  The  clause  of 
the  will  referred  to  Is  as  follows:  "Also  I  give 
my  nephew  Simon  P.  Towle  all  my  real  estate 
and  pereonal  property  that  can  be  found,  to 
have  and  to  bold  as  his  own;  then  to  his  heirs, 
If  any;  if  not,  to  his  nearest  akin  by  the  name 
of  Towle.  or  his  nearest  akin  on  the  father's 
side."  The  defendant  Lamprey  claims  title 
to  three-fourths  of  the  whole  estate,  under  the 
will  of  Simon  P.  Towie. 

Calvin  Page,  for  plaintiffs.  Frink  &  Mar- 
vin, Thomas  E.  O.  Marvin,  aod  Lamprey  & 
Shea,  for  defendant  Lamprey. 

FEB  CUBIAM.i  Simon  P.  Towle  left  no 
"heirs,"  within  the  meaning  of  that  word  as 
used  In  the  will  of  David.  The  expression 
"his  heirs"  was  not  Intended  as  a  description 
of  the  estate  devised  to  Simon  P.  If  the  tes- 
tator had  Intended  to  devise  to  him  a  fee-sim- 
ple title,  or  an  estate  that  should  vest  in  him, 
bis  heirs  and  a^gns,  forever,  no  reason  is 
apparent  for  the  provision  that,  in  case  of 
the  death  of  Simon  P.  without  heirs,  the  es- 
tate should  pass  "to  his  nearest  akin  by  the 
name  of  Towle,  or  his  nearest  akin  on  the  fa- 
ther's side."  It  Is  not  to  be  presumed  that  no 
meaning  was  Intended  to  be  conveyed  by  these 
words,  Sanborn  v.  Sanborn,  62  N.  H.  631. 
All  the  competent  evidence  shows  that  the 
testator's  general  purpose  was  to  so  dispose  of 
the  land  that  It  should  remain  in  the  Towle 
family;  and,  to  acc(»npllsh  that  purpose,  he. 
In  effect,  provided  that,  upon  the  death  of  his 
nephew  without  lineal  descendants.  It  should 
become  the  property  of  the  nearest  of  kin  to 
the  nephew  by  the  name  of  Towle,  or  "on  the 
father's  side."  A  construction  that  would  al- 
low Simon  P.  to  dispose  of  the  land  by  wiU 
would  contravene  the  plain  Intention  express- 
ed by  David  in  his  will.  Upon  the  reported 
facts,  the  plaintiffs  are  the  owners  of  one- 
fourth  of  the  entire  estate  by  Inheritance,  and, 
under  the  will  of  David,  they  became  the 
owners  of  an  additional  half  of  It  The  will 
of  Simon  P.,  therefore,  could  operate  only  on 
the  remaining  one-fourth  which  he  Inherited 
from  his  uncle,  his  sister  Georglanna,  and  the 
Infant   Judgment  for  plaintiffs. 

WALLACE,  J.,  did  not  alt  The  othen  con- 
curred. 


1  In  this  case,  and  others  for  the  same  term,  in 
which  the  onnion  is  per  curiam,  the  oiHidoiiB 
prepared  by  Chief  Justice  DOE  were,  after  hia 
death.  Adopted  by  his  surrivlng  Bssodates.  and 
the  judgments  therein  were  announced  by  them 
at  the  adjourned  law  term  it^  Maidi  IS,  1896L 
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(68  N.  H.  3S9) 

GROSS  T.  BOARD  OF  WATER  CO^l'BS  OF 

PORTSMOUTH. 

(Soprame  Oonrt  of  New  Hampshire.  RockJng- 

ham.   March  13.  1806.) 

ICUNICIPAL  CORPORATIONS— CONTROL  OF  WA- 
TERWORKS —  NBaUDBNCB  —  LIABIUTT 
OF  COMMISaiONERS— STATUTES. 

Lfiwa  1891,  c.  209,— an  act  to  enable  a  dty 
to  control  ita  water  8appI;,--fltBte«  that  the  city 
has  ucquired  by  purchuse  a  certaio  aqueduct; 
provides  that  tho  city  shall  possess  It  as  though 
originally  granted  to  It;  authprlxes  the  city  to 
issue  bonds  for  its  improTemeDt;  Tests  the  iiD^ 
mediate  management  in  a  board  of  water  com- 
missioners; gives  said  board  contrjd  of  coostmc- 
tion,  and  power  to  contract  therefor  on  behalf 
of  the  city,  and  to  exercise  control  over  the 
works,  and  to  sell  sach  perseniilty  as  it  deems 
expedient,  and,  with  the  approral  of  the  city 
council,  to  sell  any  realty,  and  to  report  annu- 
ally the  condition  of  funds  in  "their  depart- 
ment"; and  reqaires  the  city  treasurer  to  keep 
■eparate  all  accoants  relatinK  to  the  waterworks. 
Held,  that  do  property  In  the  aqueduct  vested  la 
mch  board  ns  iBolTfaaals,  and  that  the  act  did 
not  make  them  ■  corporate  body,  respooaible,  as 
soch,  in  actions  for  negUgenc*  m  tnelr  depart- 
meat. 

Case  by  Fanny  A.  Qroas  against  the  board 
of  water  commissioners  of  Portsmouth  for  in- 
juries caused  by  a  trench  dug  in  a  highway. 
Defendant  demon  to  tbe  declaration.  Case 
discharged. 

Samuel  W.  Emery,  for  plalntUL  Calvin 
Page,  for  defendant 

WALLACB,  J.  The  plaintiff  aDeges  that 
abe  was  injtued  July  14*  1804.  by  a  defect  In 
a  Portsmontb  highway,  caused  by  a  tiencb 
dug  m  the  highway  April  SO,  1884,  and  Im- 
properly filled.  In  work  done  by  the  water  com- 
missioners, acting  under  Laws  1891,  c.  200. 
The  writ  was  serred  on  liie  mayor  of  Ports* 
mouth  and  the  persons  who  were  water  com- 
mlB8lon»8  at  the  time  of  service.  None  of 
tbe  defendants  w«e  water  ctHDmlssloners  at 
tbe  time  of  tbe  plaintiff's  alleged  Injury.  Her 
contention  la  that,  under  tbe  act  <tf  18&1,  tbe 
ccnnmlBsioners  are  a  quasi  corp<«ation,  liable 
aa  a  body  existing  In  contemplation  of  law* 
and  having  a  perpetual  succession  in  tbe 
changing  members  of  whom  it  is  composed. 
Admitting  that  tbe  present  members  of  the 
board  are  not  personally  liable  for  the  alleged 
negligence  of  tbelr  predecessors,  she  contends 
that  tbey  are  liable  as  a  qtusl  corporate  body, 
and  that  a  judgment  rendered  against  them 
in  tiielr  quasi  corporate  capadty  may  be  satls- 
ded  out  thdr  quasi  corporate  property.  To 
ascertain  whether  there  is  such  a  body,  and 
whether  there  Ii^  or  lawfully  may  be,  ai^ 
audi  property,  or  any  property,  applicable  to 
the  sattsfttction  of  such  judgment.  It  Is  neces- 
saiy  to  examine  the  statute.  The  act  of  1891 
la  entitled  "An  act  to  enable  tbe  city  of  Porta- 
month  to  Issue  water  bonds  and  manage  and 
eontrd  Ita  water  supply,"  and  recites  that 
"the  city  of  Portsmouth"  has  acquired  by  pur* 
c3iase  llie  stock  of  the  Portsmouth  Aqueduct, 
and  ttiereby  succeeded  to  the  rlfi^ts  of  that 
corporation,  and  that  tbe  public  good  requires 
44Aw-M 


that  the  works  of  tbe  aquednct  should  be  en- 
larged and  Improved,  or  other  waterworks 
constructed.  "Said  dty"  Is  authorized  by  sec- 
tion 1  to  Issue  bonds,  "and  the  proceeds  of 
the  sale  of  said  bonds  shall  be  applied  to  the 
management,  enlargement,  and  Improvement 
of  said  waterworks  and  aqueduct  property,  or 
to  the  construction  of  other  waterworks,  and 
obtaining  other  sources  of  supply  of  water  U 
found  necessary,  and  tbe  management  of  the 
same,"  and  payment  for  the  stock  purchased 
by  tbe  city.  Section  2:  "Said  dty' shall  pos- 
sess the  rights  *  *  *  and  property  of  said 
*  *  *  Portsmouth  Aqueduct  In  tbe  same 
manner  as  If  tbe  same  had  been  originally 
gi'anted  to  said  city."  By  section  3  "said  city 
may  purchase"  additional  lands  and  Interrats 
in  realty  necessary  or  convenient  for  said  wa- 
terworks, "or,  If  unable  to  agree  upon  a  price 
to  be  paid"  therefor,  "said  city"  may  obtain 
the  same  by  an  exercise  of  tbe  right  of  emi- 
nent domain.  Section  4  vests  "the  immediate 
management  and  direction  of  the  waterwoika 
of  said  dty"  In  a  board  of  water  commisrion- 
ers  coDSlsting  of  four  clticens.  The  mayor  of 
the  city  for  tbe  time  being  Is  ex  offldo  a  mem- 
ber of  the  board.  Section  6  appoints  John  H. 
Broughton,  Calvin  Page,  and  Jeremiah  A.  Far- 
rington  members  of  the  board,  for  trams  of 
three,  four,  and  five  years  from  Ftobruary  1, 
1891.  Section  6  authorlaes  the  mi^OT  and  al- 
dermen to  appoint  one  member  of  fbe  board 
annually,  commencing  In  January,  1804.  The 
board  may  choose  one  of  tbelr  number  aa 
chairman,  and  appoint  a  clerk.  They  may  ap- 
point a  superintendent  of  tbe  works,  and  oth- 
er agents  and  servants,  and  fix  their  compen- 
sation. By  section  7  the  mayor  receives  no 
compensation  as  a  member  of  tbe  board.  Tbe 
otiier  members  receive  $500  eadi  per  annmn 
during  the  first  three  years  after  the  organisa- 
tion of  the  board,  and  $300  thneafter.  Sec- 
tion 8  g^ves  the  board  the  control  and  man- 
agement of  the  crastrmlon  and  enlargement 
of  tbe  workis  empowers  them  "to  make  all 
such  contracte  *  *  *  (or  and  on  behalf  of 
tile  dty  In  relation  thereto  as  th^  may  deem 
proper,"  gives  them  "full  chaj^  and  control 
over  the  said  works  when  enlarged  and  con- 
structed," empowers  them  to  "establish  tatea 
and  tolls,  and  prescribe  rules  and  regolatlons 
for  the  use  (tf  water,"  to  '^ell  and  dispose  of 
such  articles  of  personal  pnverty  oonneded 
with  said  wOTks  as  they  shall  deem  ea^edl- 
ent,"  to  "purchase  such  property  as  may  be  In 
their  judgment  necessary,"  and  requires  them 
to  "annually  make  a  report  to  the  dty  coun- 
cils of  the  condition  of  the  waterworks  and 
the  funds  belonging  to  their  department,  and 
the  expenses  and  Income  thereof,  wbldi  shall 
be  published  in  the  dty  report  of  eadi  year." 
Section  9  requires  tiiat  "all  moneys  received 
to  any  w^  on  account  of  said  waterworks 
shall  be  paid  Into  the  dty  treasury,  and  shall 
be  kept  and  applied  exclusively  for  the  uses 
ot  said  waterworks,  Including  tbe  payment  of 
the  bonds  Issued  undw  this  act  and  the  In- 
terest thereon;  and  all  bills  and  dalma  for 
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expenditures  connected  with  said  irorks  shall 
be  approved  by  the  board  of  water  commis- 
sioners before  they  are  paid  by  tbe  treasurer. 
And  the  city  treasurer  shall  keep  his  accounts 
relating  to  tbe  waterworks,  Including  said 
bonds,  separately  and  distinctly  from  all  other 
recelpte  and  payments."  Under  section  10,  It 
It  is  adTlsable  to  sell  a  portion  of  the  real  es- 
tate purchased  by  the  city  of  the  aqueduct 
company,  the  water  commissioners,  with  the 
approval  of  the  city  couoclls,  may  sell  the 
same,  and  a  deed  executed  by  the  mayor  shall 
pass  the  title.  "Tbe  funds  derived  from  such 
sale  shall  be  applied  to  the  reduction  of  the 
bonded  debt  hereby  authorized."  No  change 
material  In  this  case  Is  made  by  section  21,  c. 
18S,  Laws  1895.  No  title  to  the  aqueduct 
property  Is  vested  In  the  board  of  water  com- 
missioners as  Individuals,  or  In  a  corporate  or 
quasi  corporate  capacity.  The  property  of  the 
aqueduct  company  passed  to  and  remained  In 
the  city.  If  any  of  that  property  Is  sold  by 
the  water  commissioners  with  the  approval  of 
the  dty  councils,  the  title  passes  from  the 
dty  to  the  purchaser  by  a  deed  executed  by 
the  mayor,  who  la  specially  authorized  by  the 
statute  to  execute  It.  The  commissioners  may 
make  contracts  "for  and  on  behalf  of  the  city" 
in  relation  to  the  construction  and  enlarge- 
ment of  the  waterworks.  When  they  sell  "ar- 
tidee  of  personal  property  connected  with  said 
works,"  It  Is  the  proper^  of  the  dty  that  they 
sell.  There  is  no  provision,  express  or  im- 
plied, that  the  aqueduct  property  bought  by 
the  commissioners  or  any  other  persons,  and 
paid  for  with  the  money  of  the  city,  shall 
vest  in  any  other  person  or  body  than  the  city. 
Section  9,  requiring  money  received  to  be  paid 
into  the  city  treasury,  and  to  be  kept  and  ap- 
[Aied  exclusively  for  tbe  uses  of  the  water- 
works, Including  the  payment  of  the  water 
bonds,  and  requiring  the  city  treasurer  to 
keep  separate  accounts  relating  to  the  water- 
works, and  the  provisions  of  section  8,  requir- 
ing the  commissioners  to  make  an  annual 
"report  to  the  city  councils  of  the  condition 
of  the  waterworks  and  the  funds  lielougiug  to 
tbelr  department,"  do  not  transfer  the  title 
to  any  property  from  the  dty  to  the  commis- 
sloiiers.  Callli^  aqueduct  property  the  prop- 
erty of  the  waterworks  department  baa  no 
more  effect  upon  tbe  ownership  of  such  prop- 
erty than  calling  the  property  committed  to 
the  care  of  the  army  and  navy  departments 
of  the  federal  government  the  property  of 
tliose  departments  has  upon  the  title  of  that 
property.  There  Is  no  evidence  of  a  legis- 
lative Intent  to  vest  any  aqueduct  property  In 
the  commissioners,  or  to  pass  a  quasi  act  of 
incorporation  making  the  commissioners  a 
qoasl  corporate  body,  liable  as  such  In  actions 
of  contract  or  tort  The  case  does  not  turn 
on  a  defect  of  procedure.  Justice  and  con- 
venience may  require  legal  process  to  be  ad- 
dressed to  a  board  of  water  commissioners 
and  their  successors  In  their  offldal  capacity. 
Boody  T.  Watson,  (H  N.  H.  162,  192,  193,  9 
AfL  7B4.  It  la  not  now  necessary  to  Inquire 


whet3ier»  In  any  legal  sense  that  has  been  ot 
should  be  accqited  In  this  state,  tben  might 
b^  for  any  practical  purpose  in  a  ease  of  this 
Und.  a  distinction  between  a  corporation  and 
a  qna^  corptnation.  There  Is  no  evidence 
that  the  legislature  Intended  the  Portsmouth 
water  commlaslonera  should  be  a  body  «m> 
porate,  elttier  In  an  entire  and  unqualifled  w 
in  a  partial  and  limited  sense,  that  would  vest 
in  them  any  property  ot  a  corporate,  or  semi- 
corporate,  or  quasi  corporate  diaractw,  and 
make  them  Uable  in  a  qualified  corporate  ca- 
pacity, and  not  personally,  in  actions  of  con- 
tract or  torL  The  legislature  Intended  that 
they  should  be  public  oflBcers,  and  not  a  cor- 
poration in  any  sense  that  would  allow  this 
action  to  be  maintained  against  them  In  a 
corporate  capacity.  This  legislative  Intent, 
proved  by  all  the  competent  evidence,  is  not 
affected  by  the  decisions  In  other  jurisdictions 
treating  the  question  of  corporate  liability  as 
one  of  law,  and  not  depending  on  such  evi- 
dence, ot  dealing  with  evidence  not  found  hi 
this  case.  The  action  cannot  be  maintained. 
Case  disdiarged.  All  concurred. 

(88  N.  H.  6U) 

SHEPARD  V.  PROVIDENT  MUT.  RELIEF 
ASS'N. 

(Supreme  Court  of  New  Hampshire.  Herri- 
mack.   March  13,  1896.). 

BENDPICIAL   ASSOCIATIONS— BEN  EFICIART 
CI*AUSB— CONSTRUCTION— BEN  EFITS 
UNPROVIDED  FOR. 

By-laws  of  a  beneficial  association  provided 
that  a  benefit  slundd  be  paid  **to  a  memoer's  di- 
rection, as  entered  on  his  certificate,"  and,  if 
such  beneficiaries  were  dead,  the  benefit  should 
become  a  part  of  the  member's  estate,  and  might 
be  disposed  of  by  wllL  Assured'a  certificate  di- 
rected that  the  benefit  Ihonld  be  paid  to  a  third 
party  aa  his  interest  should  ap||»ear,  and  the  bal- 
ance according  to  the  provisiona  of  bis  wiU 
Held,  that  such  balance  was  payable  to  as' 
snred's  executor,  where  not  a^cifically  disposed 
of  by  wlU. 

Action  by  Omar  L.  Shepard,  as  executor, 
etc,  against  the  Provident  Mutual  Rdlef  A»- 
sodatlon.   Judgment  for  plaintiff. 

Assumpsit.  Facts  found  by  the  court:  The 
plaintiff  Is  tbe  executor  of  tbe  will  ot  James 
Bradford,  and  seeks  to  recover  the  amount  of 
a  benefit  In  the  defendant  association.  The 
by-laws  of  the  association  provide  that  the 
amotmt  specified  In  a  member's  certificate 
shall  be  paid  "to  his  direction,  as  entered  upon 
his  certificate  or  the  roll  book  of  the  associa- 
tion," and  If  the  beneficiaries  are  deceased, 
and  there  Is  no  surviving  widow  or  widower, 
"it  shall  become  a  part  of  the  estate  of  the 
deceased  member,  and  may  be  disposed  of  by 
will."  At  the  time  of  the  Insured's  death,  his 
certificate  was  made  payable  "to  James  Mlnot, 
as  his  claim  shall  appear,  and  the  balance  ac- 
cording to  the  provisions  of  said  Bradford's 
vrin."  In  his  will,  Bradford  made  several  be- 
quests, and  appointed  the  plaintiff  executor  of 
bis  estate,  and  residuary  legatee,  but  did  not 
refer  specifically  therein  to  his  hunrance.  He 
left  no  widow,  children,  or  othor  relatives. 
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Sai-gent  &  Hollls,  Cor  iflalntiff.  WaUer  D. 

Hardy,  for  defendant 

PER  CURIAM.  In  the  absence  ot  a  brief 
from  the  defendants,  no  ralld  ground  of  de- 
fense is  BUffgested.  As  the  balance  of  the  In- 
sttianee  after  satlBfylng  Mlnot's  claim  was  not 
specfflcally  disposed  of  In  Bradford's  will.  It 
was  payable  to  his  estate,  under  the  by-laws, 
and  the  estate  Is  repreauited  the  executor. 
Judgment  for  the  ^hitlff. 

BLODGBTT.       did  not  sit    The  others 

CMicuned. 


(68  N.  H.  «K) 

SBfTEH  T.  iBTNA  LIFB  INS.  GO. 
JBTCKA.  LIFE  INS.  CO.  t.  SMITH  et  al. 
(Scpreme  Conrt  of  New  Hampshire.  GarroU. 
March  IS,  1896.) 

IN8UBANCB— TITLE  TO  PROCEEDS— DEATH  OV 
BBNEPICIARY  BEFORE  INSURED— 
VESTED  INTEREST. 

Where  insuraoce  on  the  life  ot  decedent  was 

Jsyable  to  his  wife,  and,  in  case  she  died  before 
im,  to  th^  children,  and  the  wife  died  before 
decedent,  and  left  two  sods,  ooe  of  whom  died 
before  decedent,  and  left  iua  estate  by  will  to 
Mb  widow,  the  title  to  the  insarance  vested  in 
the  sons  on  death  of  the  wife,  and  hence  the 
widow  of  deceaied  son  takes  his  share  under  his 
wiU. 

Assnmpftlt  by  George  M.  Smith  against  the 
JEtns  Life  Insarance  Company,  and  bill  of  In- 
terpleader by  ^tna  Life  Insurance  Company 
against  George  H.  Smith  and  Beanoah  P. 
Smith.  Osae  dlschat^^ed. 

Assumpsit  on  a  policy  of  life  insurance,  and 
bill  of  Interpleader  to  determine  to  whom  the 
amoont  due  on  the  policy  should  be  paid. 
Facts  agreed.  The  policy  was  issued  Febru- 
ary 9, 1866,  up<ni  the  life  of  Charles  C.  Smith, 
payable  to  his  wife,  Ruth  K.  Smith,  for  her 
sole  use  and  benefit,  and.  In  case  of  her  death 
before  the  decease  of  her  husband,  to  their 
children.  Ruth  K.  Smith  died  February  2. 
1879,  iearing  two  sons,  Charles  H.  Smith  and 
(3e<H^  M.  Smith,  the  latter  being  plaintiff  In 
the  action  at  law  and  defendant  to  tbe  bill  of 
interpleader.  Charles  H.  Smith  died  March 
28.  1882,  testate,  and  without  Issue,  leaving  a 
widow,  Seannah  P.  Smith,  who  Is  executrix 
of  and  legatee  under  his  will,  and  defendant 
to  the  bin  of  Interpleader.  Charles  O.  Smith, 
the  insured,  died  March  9,  189%  George  M. 
Smith  claims  the  whole  amount  due  on  the 
policy,  and  Seannah  P.  Smith  one-half  tijereof. 

Arthur  L  Foote,  for  plaintiff.  Adams  & 
Southworth  and  John  C.  L.  Wood,  for  defend- 
ant Seannah  P.  Smith.  Frank  Weeks,  for 
iGtna  Life  Ins.  Co. 

CLARK.  J.  Under  a  policy  of  Insurance  on 
the  life  of  the  Insured  for  the  sole  use  of  his 
wife,  lit  living,  and.  If  not  living,  to  her  chil- 
dren or  their  guardian,  no  interest  vested  In 
the  children  during  the  lifetime  of  their  moth- 
er; but  upon  her  death  In  tbe  lifetime  of  the 
Uisurpd  all  her  children  then  living  acqnbv 


ed  an  Interest  in  the  policy,  and  upon  the  sub- 
sequent death  of  the  insured  the  persons  enti- 
tled to  the  Insurance  are  tbe  children  living 
at  the  death  of  the  mother,  and.  In  the  event 
of  the  death  of  any  of  them  after  her  death 
and  before  that  of  the  father,  the  heirs  of  tbe 
child  so  dying  are  entitled  to  his  portion  of 
such  Insurance.  Walsh  v.  .Insurance  Co.,  138 
N.  Y.  408,  31  N.  m  228.  The  rule  laid  down 
In  the  foregoing  case  controls  the  present  one. 
Until  her  death,  in  February,  1879,  the  inter- 
est In  the  Insurance  was  vested  In  Ruth  K. 
Smith;  and  at  her  decease  It  vested  at  once 
in  the  children  then  living,  Charles  H.  and 
George  il^  payable  to  them  or  their  repre- 
sentatives at  the  death  of  CXiarles  0.  Smith, 
the  Insured.  Bank  v.  WhItOe,  63  N.  H.  587, 
8  Atl.  645.  Charles  H.  Smith  died  In  March, 
18^,  without  Issue,  but  leaving  a  widow,  to 
whom  be  gave  his  estate  by  will;  and  she  Is 
legally  entitled  to  the  share  which  would  have 
been  payable  to  her  husband  If  he  had  surviv- 
ed his  father.  Small  v.  Jose,  86  Me.  120,  29 
Atl.  976.  The  amount  due  upon  tbe  policy 
should  be  equally  divided  between  George  M. 
Smith  and  Seannah  P.  Smitb,  widow  and  lega- 
tee of  Gbariea  H.  Smith.  Case  dlschazsed. 
All  concurred. 

W  N.  H.  »») 
WBNTWOBTH  v.  PORTSMOUTH. 

(Supreme  Coart  of  New  Hampshire.  Roiddng- 

ham.   March  13,  1896.) 
moHWATS-nuB  or  appropriation— intbr- 

B8T  ON  DAMAGES. 
Where  plaintiff  took  an  appeal  from  an 
award  by  the  county  board  of  damages  for 
land  taken  for  a  highway,  and  the  appeal  was 
referred  to  a  referee,  plaintiff's  damages  being 
ondedded  nntO  the  referee  reports,  she  is  «ti- 
tied  to  interest  on  the  award  only  from  die  tfane 
of  snch  report  until  Judgment  tomon. 

Appeal  from  nn^Hngh^m  county. 

Appeal  by  Susan  T.  Wentworth,  filed 
March  10,  1892.  from  the  award  by  the  coun- 
ty cmnmlssloners  of  damages  for  land  taken 
In  laying  out  a  highway.  By  agreement  of 
parties,  the  appeal  was  heard  by  a  refferee, 
whose  report  was  filed  June  21,  1896.  Tlie 
county  commissioners'  report  was  filed  Feb- 
ruary 11,  1892,  and  Judgment  ordered  there- 
on January  term,  1892.  October  term,  1895, 
the  plaintiff  moved  for  Judgment  for  the 
amount  found  by  the  referee  and  interest. 
Judgment  for  plaintiff. 

Samuel  W,  Emery,  for  appellant  Calvin 
Page,  Ernest  L.  GupUll,  and  Thomas  B.  O. 
Marvin,  for  appellee. 

WALLACE,  J.  If  a  person  to  whom  dam- 
ages are  awarded  by  tht:  commissioners  In  a 
highway  case  is  dlssatiaded,  he  may  appear 
when  tbeir  report  is  returned,  and  object, 
and  the  court  wlU  assess  his  damages  by  a 
Jury.  Pub.  St.  c  68,  S  10.  An  execution 
will  Issue  for  damages  and  costs,  as  npou  oth- 
er Judgments.  Id.  S  11.  In  this  case,  by 
agreement,  tbe  damages  were  assessed  by  a 
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referee  Instead  of  by  a  Jury.  "No  land  or 
other  property  taken  for  a  highway  ahall  be 
appropriated  or  ased  for  making  the  same 
until  the  damages  assessed  therefor  are  paid 
or  tendered"  (Id.  c.  71,  |  4);  and  "In  cases 
where  execution  may  not  be  issued  by  the 
supreme  court  for  damages  on  account  of  a 
highway,  the  perscm  entitled  thereto  may  re- 
cover the  same,  with  Interest,  by  action  of 
debt,  if  not  paid  In  thirty  days  after  demand" 
(Id.  §  7).  In  Flslie  t.  Chesterfield,  14  N.  H. 
240,  a  highway  had  been  laid  out  through  the 
plaintiff's  land,  and  his  damages  assessed  in 
1887,  but  It  was  not  built  until  1842.  No  de- 
mand for  the  damages  was  made  by  the  land- 
owner, nor  was  any  tender  of  them  made  to 
him.  Under  a  statute  similar  to  the  pres- 
ent one,  which  provided  that  the  damages 
should  be  paid  or  tendered  to  the  landowner 
before  the  highway  was  made  (Laws  1830, 
pp.  573,  574),  the  court  held  the  plaintiff  was 
entitled  to  Interest  from  the  time  the  road 
was  boilt,  but  not  from  the  time  it  was  laid 
out  The  court  say  (page  242):  "At  that 
time,  then  [the  date  of  buildhig  the  road],  the 
plaintlfTs  property  was  talcen  from  him.  He 
lost  the  use  of  It,  and  the  public  received  the 
benefit  The  damages  were  not  tendered,  as 
they  should  by  law  have  been.  Laws  N.  H. 
1830,  p.  574.  From  this  time,  then,  the  dam- 
ages may  be  considered  as  detained  from  the 
plaintiff."  They  also  say,  if  the  plaintiff 
"had  desired  to  throw  upon  the  town  the  bur- 
then of  paying  Interest,  he  should  have  made 
a  demand."  In  dough  v.  Unity,  18  N.  H.  75, 
where  a  highway  had  been  laid  out  and  the 
damages  assessed,  but  the  land  not  actually 
appropriated  for  building  it,  it  was  held  that 
Interest  could  be  recovered  only  from  the 
time  of  the  demand.  The  court  say  (page 
79):  "The  law  imposed  no  other  duty  upon 
the  town,  as  to  the  time  of  making  the  pay- 
ment, except  only  that  it  must  have  been 
done,  or  a  tender  made,  before  they  could 
make  the  road.  In  tbe  absence  of  any  action 
on  the  part  of  the  proprietor  himself,  we 
think  that  it  was  reasonable  for  the  town  to 
seek  him,  and  offer  to  pay,  when  they  were 
ready  to  enter  upon  the  hmd  for  the  purpose 
of  exerting  the  power  over  it  acquired  by  the 
decree.    Laws  N.  H.  1830,  p.  574." 

In  the  present  case,  the  Judgment  on  the 
report  of  the  commissioners  legally  establish- 
ed the  highway.  The  gnestlou  of  the  plaiu- 
tlfTs  land  damages  was  still  being  litigated, 
and  was  undetermined  during  the  pendency  of 
her  appeal.  Bridge  Co.  v.  Lebanon,  59  X.  H. 
196.  There  was  no  judgment  for  the  plain- 
tiff entitling  her  to  receive  interest  upon  ft 
until  the  Judgment  upon  the  report  of  the  ref- 
eree. The  damages  were  not  ascertained  nn- 
tll  the  referee  made  his  report  Before  then 
the  plaintiff  could  not  demand  them.  It  Is 
assumed  that  before  then  tbe  land  was  not 
actually  taken  from  the  plaintiff  to  balld  the 
highway,  and  that  she  had  the  use  of  It  un- 
til then.  But,  If  the  land  was  actually  taken 
from  her  before  then,  it  Is  to  be  presumed 


that  tbe  referee's  r^rt,  like  the  verdict  of 
&  jury,  Included  In  the  assessment  of  dam- 
ages anch  interest  as  she  was  entitled  to  re- 
ceive to  tliat  time.  The  plaintiff  is  entitled 
to  Interest  on  the  award  only  from  the  time 
of  filing  the  report  of  the  referee  until  the 
date  of  tbe  Jadgment  thereon.  Judgment  for 
the  plaintiff  accordingly.  AU  concurred. 

(88  N.  H.  866) 

LKTOUENEAU  v.  BBRUN  BUILDING  ft 
LOAN  ASS'N  et  al. 

(Supreme  Court  of  New  Hampshire.  Coos. 
July  26,  1895.) 
BUILDING  AND  LOAN  ASSOCIATIONS— DETEE- 

MININQ  WITHDRAWAL  VALUE  OF  SHARES. 
Pub.  St.  c.  lee,  {  14,  relating  to  bailding 
and  loaa  assodatioiu,  provides  that  at  anj  time 
after  four  years  from  the  date  of  issue  the  di- 
rectors may,  pursuant  to  tbe  provisions  of  the 
by-laws,  if  any,  oo  the  subject  retire  unpledged 
shares  of  any  series,  and  compel  their  withdraw- 
al, by  paying  to  the  shareholders  the  amount  of 
dues  paid  on  them,  and  the  proportion  of  profits 
belonging  to  them  according  to  their  last  preccdi 
ing  adjustment  aod  valuation,  less  the  amounts 
due  from  such  shareholders  for  fines  and  other 
charges,  and  for  their  proportionate  shares  of  on- 
adjusted  losses,  if  any;  and  section  11  provides 
that  the  Interest,  premiams,  fines,  and  profits 
received  b^  the  corporation,  less  losses  and  tbe 
amount  paid  for  the  necessary  expenses  of  the 
business,  shall  b«  equitably  distributed  among 
the  shares,  and  added  to  the  dues  paid  b;  the 
shareholders,  at  least  once  a  year,  until  tbe 
vnlne  of  each  share  in  the  series  reaches  $200, 
when  it  shall  be  paid  to  the  shareholder,  and 
the  share  retired.  The  by-laws  of  an  asaoda- 
tioQ  provided  that,  after  four  years  from  date  of 
issue  of  any  series,  if  the  board  of  directors 
deem  it  expedient  to  reduce  the  number  of  uo- 
piedgfed  shares  in  said  series,  they  shall  cause  a 
notice  to  be  sent  to  the  holders  of  said  shares 
stating  tbe  number  required  tor  reducing  tlie 
seHee,  and  offering  the  total  profits  on  them  if 
voluntarily  withdrawn.  Htld,  that  in  detev 
mining  the  withdrawal  valae  of  shares  of  such 
nssodation,  premiums  bid  for  loans  should  not 
be  treated  as  profits  when  the  loan  is  made, 
bat  should  be  apportioned  over  the  entlte  period 
of  the  loan. 

Bill  In  equity  by  Joseph  A.  Letoumeau 
against  the  Berlin  Building  ft  Loan  Anocla- 
tlon  and  others  for  aa  Injunction  and  to  de- 
termine the  withdrawal  value  of  shares  Ot 
said  association.  Facts'  found  by  a  referee. 
Case  discharged. 

Tbe  defendants  were  organized  as  a  build- 
ing and  loan. association  in  September,  1890, 
under  Pub.  St  c.  166.  AU  members  are  share- 
holders, and  pay  $1  per  month  on  each  share 
until  the  shares  mature,  or  are  worth  ?200 
each.  The  shares  are  divided  Into  series,  and 
all  shares  In  the  same  series  begin  at  tbe 
same  time,  and  have  tbe  same  value.  The 
money  paid  on  shares  and  as  interest  on 
loans,  also  paid  monthly,  is  loaned  to  tbe 
member  who  will  pay  the -highest  premium 
therefor  at  auction.  Tbe  premium  Is  deduct- 
ed from  the  loan  when  made,  but  a  note  Is 
given  for  tbe  full  amount.  Each  loan  is  se- 
cured by  shares  of  an  ultimate  value  eqaal  to 
the  loan,  and  by  a  first  mortgage  of  real  es- 
tate. The  notes  given  to  the  association  an 
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snbitantlally  all  tiie  assets,  and  eacb  note  Is 
m  promise  to  pay  the  amount  loaned  In  month- 
ly payments  of  Interest  and  dues  mitll  the 
shares  reach  a  valne  equal  to  the  loan.  There 
li  no  by-law  of  the  association,  or  contract 
«r  miderstandlng  with  the  borrowers,  by 
which  a  borrower  Is  entitled  to  a  rebate  of 
{ffemlnm  In  case  the  loan  Is  paid  prior  to  the 
maturity  of  the  shares.  At  the  average  pre- 
mium paid,  the  shares  would  matnre  In  about 
11  years.  It  Is  necessary  to  compel  some 
withdrawals  In  eacb  series  before  maturity 
to  prerent  too  large  a  sum  becoming  due  at 
one  time.  The  by-lawa  of  the  association  pro- 
vide that,  when  such  withdrawals  become 
neceasaiT,  shares  Toluntarlly  withdrawn  shall 
be  entitled  to  their  share  of  the  total  profits. 
At  the  annual  meeting  of  the  directors  In 
September,  1894,  a  vote  was  passed  fixing 
the  withdrawal  value  to  a  limited  number  of 
such  shares  as  should  first  be  voluntarily 
withdrawn  from  the  first  series  at  $63.59  per 
share.  The  plaintlfl?.  a  director  of  the  asso- 
ciation, end  shareholder  In  subsequent  series, 
moved  to  fix  the  value  of  such  shares  at  $56.- 
63.  His  motion  was  rejected,  and  this  bill 
filed  to  restrain  the  payment  of  money  under 
said  vote.  The  question  in  controrersy  Is 
whether  premiums  paid  upon  loans  should  be 
treated  as  profits  when  the  loan  Is  made,  or 
should  be  apportioned  over  the  entire  period 
of  the  loan.  The  defendants  contend  that  the 
former,  and  the  plaintiff  that  the  latter,  meth- 
od Is  the  correct  one;  and  each  admits  that 
the  valne  claimed  by  the  other  Is  correct  If 
the  method  of  oonqnitatttm  Is  correct 

CBumberltai  &  Bleb  and  AlUn.  Martin  * 
Howe,  for  i^alntlff.  Bdward  a  NUes.  Cor 
defendants. 

OfiABK,  J.  If  a  withdrawing  shareholder 
Is  entitled  to  any  part  of  the  profits.  It  Is  1^ 
Tlrtne  of  the  statute,  or  soma  l^-law  govern- 
ing sDcb  withdrawals.  "At  any  time  after 
tour  years  from  the  date  of  Issoe,  the  direct* 
ors  may,-4)Qr8nant  to  the  prorUons  of  the  by- 
laws, if  any.  on  the  subject,  reUre  unpledged 
shares  of  any  series  and  compel  their  with- 
drawal by  paying  to  the  Bhareholders  the 
amount  of  dues  paid  upon  the  shares,  and  the 
proportion  of  profits  belonging  to  them  ac- 
«cn^Ing  to  the  last  preceding  adjustment  and 
valuation  of  shares,  less  the  amoontt  due 
from  such  shareholders  for  fines  and  other 
charges  and  for  their  proportionate  shares  of 
unadjusted  losses,  If  any.  If  all  uni^ged 
shares  are  not  so  retired,  the  directors  shall 
determine  by  lot  which  shall  be  retired.** 
Pub.  St  e.  166.  I  14.  The  by-laws  of  the 
association  provide  that:  "After  foor  years 
from  the  date  of  issue  of  any  series,  If  the 
board  of  directors  deem  It  expedient  to  re- 
duce the  number  of  unpledged  shares  In  said 
series,  they  shall  cause  a  notice  to  be  sent  to 
the  holders  of  said  shares,  stating  the  num- 
ber required  for  reducing  Ibe  series,  and  of- 
fering the  total  profits  on  them,  if  voluntarily 
withdrawn.*'    The  by-laws  must  be  Inters 


preted  In  conformity  with  the  statute,  and 
the  provision  that  withdrawing  shareholders 
shall  have  "the  proportion  of  profits  belonghig 
to  them  according  to  the  last  preceding  ad- 
justment and  valuation  of  shares"  has  refer- 
ence to  an  adjustment  and  valuation  pitverly 
and  legally  made.  The  statute  provides  for 
such  an  adjustment  and  valuation.  "The  In- 
terest, premiums,  fines,  and  profits  received  by 
the  corporation,  less  losses,  and  the  amount 
paid  for  the  necessary  expenses  of  the  busi- 
ness, shall  be  equitably  distributed  among 
the  shares,  and  added  to  the  dues  paid  by  the 
shareholders,  at  least  once  a  year,  until  tha 
value  of  eacb  share  In  the  series  reaches  two 
hundred  dollars,  when  It  shall  be  paid  to  the 
shareholder  and  the  share  shall  be  retired." 
Pub.  St  c.  166,  I  11.  The  proportion  of 
profits  belonging  to  the  shores  according  to 
the  last  preceding  adjustment  and  valuation 
must  be  determined  by  an  equitable  distribu- 
tion of  the  Interest,  premium,  fines;  and  profits 
among  the  shares.  An  Inequitable  and  nn- 
falr  distribution  Is  not  In  coDformlty  with  the 
statute,  and  Is,  therefore,  void. 

The  only  question  Is  whether  the  premium 
bid  for  a  loan  should  be  treated  as  a  profit 
when  the  loan  Is  made,  or  apportioned  equally 
over  the  entire  duration  of  the  loan.  Should 
a  computation  of  the  profits  to  be  distributed 
among  withdrawing  shareholders  Include  the 
entire  premiums  which  borrowers  have  agreed 
to  pay,  or  such  premiums  as  were  earned  at 
this  date  of  withdrawal?  Is  a  withdrawing 
member  entitled  to  share  In  premiums  ac- 
tually paid,  or  in  premiums  agreed  to  be  paid 
in  monthly  Installments  until  the  maturity  of 
the  shares?  Obviously,  he  Is  entitled  to  share 
In  premiums  actually  paid.  A  shareholder 
who  withdraws  Is  not  liable  for  future  losses, 
and  Is  not  entitled  to  future  profits.  If  be 
shares  In  premiums  agreed  to  be  paid,  he  re- 
ceives an  anticipated  profit;  and  If  there 
should  be  a  deficiency,  instead  of  a  profit  by 
reason  of  default  In  the  payments  agreed  to 
be  made,  he  has  received  more  than  bis  Just 
proimrtlon  of  premiums  earned.  Such  a  dis- 
tribution is  inequitable,  and  contrary  to  the 
provislou  of  the  statute.  The  adjustment 
and  valuation  of  shares  made  by  the  directors 
at  the  annual  meeting  In  September,  18M, 
was  incorrect,  In  that  It  included  the  pre- 
miums agreed  to  be  paid  to  the  maturity  of 
the  series  to  which  the  shares  loaned  upon 
belonged,  whereas  It  shonid  have  Included 
only  the  premiums  actually  paid  at  that  time. 
The  premiums  should  have  been  aroortloned 
as  claimed  by  the  plalntifC,  and  the  with- 
drawal value  of  each  share  fixed  at  9B6.6SL 
Gase  discharged.  All  concarred. 

(6S  N.  H.  373) 
liEPARGB  V.  BERLIN  MILU  CO. 

(Supreme  Court  of  New  Hampshlrob  Goos. 
July  26,  1895.r^ 

MASTER  AND  SERVANT— FALLING  OF  STAQING 
— NBQLIOBNCB  OF  FELLOW  SERVANT. 

Where  plaintlfl,  while  in  the  employ  of  de- 
fCsidant  is  uiivred  bj  the  tailing  of  a  sta^ag, 
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which  had  been  properly  coostructed,  and  was 
adequate  for  the  purposes  for  which  it  waa  In- 
tended and  bad  been  nsed,  bat  fell  by  reason  of 
the  negligenee  of  a  f«Uow  aerrant  fat  taUiv  it 
down,  defMidant  la  not  liable. 

Exceptions  from  Ooos  county. 

Action  t)y  Nelson  Leparge  against  the  Ber- 
lin MIUs  Company  t<x  personal  injuries.  There 
waa  an  order  of  nonsuit,  and  plaintlft  ex- 
cepts.  Exertions  OTermled. 

Case  for  personal  Injuries  received  by  the 
plaintiff  while  In  the  employ  of  the  defendant 
by  the  falling  upon  him  of  a  piece  of  blocking 
timber.  At  the  time  of  the  accident  the  plaln- 
Uff  was  at  work  upon  a  wooden  tank  located 
In  the  basement  of  the  defendant's  mill,  then 
In  process  of  building,  upon  which  a  large 
number  of  workmen  'were  employed  under  the 
superintendence  of  one  Norcross.  The  block- 
ing in  question  was  laid  along  and  upon  the 
south  sill  of  the  mill,  and  upon  the  blocking 
Ehere  was  a.  temporary  plank  flooring,  extend- 
ing northerly  some  20  feet,  and  constltuttng  a 
staging  which  was  adequate  for  the  purposes 
for  which  it  was  Intended  and  bad  been  uaed. 
Tbe  blocking  was  not  nailed  or  otherwise  fast- 
ened to  the  sIU.  While  the  flooring  was  be- 
ing removed  by  some  of  the  workmen,  the 
blocking  was  drawn  or  caused  to  fall  off  the 
slU  upon  the  plaintiff,  who  was  thereby  In- 
jured. The  staging  was  put  up  and  taken 
down  by  order  of  the  miperinteodent 

Twltchell  &  Ubby,  for  pUUntdl.  Drew, 
Jordan  ft  Buckley  and  Robert  N.  Cbamberllu. 
for  def  aidant 

WALLACE,  J.  Tti6  qoratton  whether  the 
nonault  was  properly  ordered  depends  upon 
"not  wbeUier  there  Is  literally  no  eTidence, 
bnt  whether  there  la  any  upon  which  a  Jury 
can  properly  proceed  to  find  a  verdict  for  the 
party  producing  It."  Paine  t.  Hallway  Co., 
58  N.  H.  611,  614;  Jaquee  t.  Manufacturing 
Co.,  66  N.  H.  482;  22  Atl.  962.  The  Staging 
waa  properly  constmcted.  It  was  adequate 
for  the  purposes  for  which  It  waa  used  and 
Intended.  The  safety  of  the  structure  tot  Its 
actual  and  Intended  uses  did  not  require  Qiat 
tbe  blocking  riionld  be  nailed  to  the  tiU.  The 
accident  happened'  in  taking  It  down.  There 
was  nothing  about  Its  construction  which 
would  make  the  act  of  taking  It  down  danger^ 
oos  If  due  caxe  was  exercised.  The  defend- 
ant was  not  boond  to  so  construct  the  staging 
that  it  would  be  safe  for  a  careless  or  negli- 
gent person  to  take  it  down.  Neither  would 
the  nailing  of  the  structure  bare  prevented 
an  accident  resulting  from  Its  being  taken 
down  In  a  careless  manner.  There  Is  no  evt- 
d&ace  that  the  defendant,  or  any  one  acting 
tw  It,  gave  any  orders  that  Oie  structure 
should  be  removed  In  a  particular  nunner.  It 
Is  evident  that  workmen  taking  down  a  tem- 
porary staging  of  the  (tractor  of  tUs  must 
know  that  It  Is  not  nailed,  or,  In  the  exercise 
of  ordinary  core,  should  know  it.  Yet,  mani- 
festly, the  carelessness  consisted  En  the  pulling 
off  Oie  planlu  from  tbe  blockinti  In  such  a 


way  as  to  cause  It  to  tall  upon  tiie  tfalntlff. 
TbU  ^ras  Uie  carelessnesa  of  a  fellow  serranL 
The  case  does  not  dlsciose  any  evidence  of 
nei^Igenoe  on  the  part  of  the  defendant  If 
there  was  any  negligence,  it  was  either  that 
of  the  plaintiff  himself  In  standing  beneath 
the  stracture  wben  It  was  being  taken  domi, 
or  of  Ills  fellow  servants  in  taking  It  down,  for 
neither  of  which  Is  the  defmdant  answerable. 
The  nonsuit  was  properly  ontared.  Bxcep- 
'  Uons  overruled. 

BLODGBTT.  3.,  did  not  Sit  The  others 
concurred. 


m  N.  H.  402> 

SOMEBSWORTH  SAV.  BANK  v.  TOWN  OP 

SOMERSWORTH. 
(Sui^eme  Conrt  of  New  Hnmpshire.  Strafli>rd.' 
March  13.  1896.) 

SAVINGS   BANKS  —  TAXATION  —  BANK  STOCK 
PURCHABSD  WITH  DEPOSITft-DBPOSITS 
CONSTITUTIONAL  LAW. 

1.  Where  a  Bavines  bank  has  complied  with. 
Laws  189C,  c.  108,  SI,  prorlding  that  a  savlDgs. 
bank  ohall  pay  to  the  state  treasurer  annaally  a 
tax  of  three-fourths  of  1  per  cent,  on  the  amount 
of  the  genoral  deposits  on  wliich  it  pays  interest 
after  deducting  the  value  of  all  its  real  estate 
and  of  Its  loans  secured  by  mortgage  on  real  es- 
tate situated  In  the  state,  made  at  a  rate  not 
exceeding  5  per  cent,  per  annum,  it  is  relieved 
from  a  further  tax  od  bank  stock  which  was 
purchased  with  a  portion  of  tbe  deposits. 

2.  Laws  188S,  c.  106,  I  1,  Is  not  unconstitu- 
tional on  the  ground  .of  lack  of  uniformity,  a- 
savings-bank  tax  bdng  an  admitted  anomaly. 

Petition  by  the  Somersworth  Savings  Bank 
against  the  town  of  Somersworth  for  an  abate- 
ment of  taxes.   Facts  agreed.   Tax  abated. 

Before  October  1,  189C,  tbe  bank  paid  ta 
the  state  treasurer  a  tax  computed  at  three- 
fourths  of  1  per  cent,  upon  the  amount  of  its 
deposits,  after  deducting  tbe  value  of  Its  real 
estate  and  the  value  of  Its  mortgage  loans- 
upon  land  In  this  state,  as  authorized  by 
statute.  The  assessors  of  Somersworth  as- 
sessed a  tax  In  1885  upon  shares  of  bank 
stock  owned  by  the  plaintiffs.  Tbe  plaintiffs 
duly  applied  to  the  assessors  for  an  abatraient 
of  this  tax,  which  was  refused. 

William  F.  Russell  and  Streeter,  Walker 
&  Hollls,  for  plalntlfl.  David  B.  Pleixe,  for 
defendant 

PER  CURIAM.  A  savings  bank  "sbaU  pay 
to  the  state  treasurer  annually,  on  the  first, 
day  of  October,  a  tax  of  three-fourths  of  one- 
per  cent  upon  the  smount  of  tbe  general  de- 
posits on  wbldi  It  pays  Interest  after  dednct- 
Ing  the  value  of  all  Its  real  estate  wherever 
situated  and  tbe  value  of  all  Its  loans  secured, 
by  mortgage  upon  real  estate  situated  In  this 
state  made  at  a  rate  not  exceeding  five  jfec 
cent  per  annum."  Laws  1886,  c.  106,  |  1. 
The  plaintiffs  fully  compiled  with  this  re- 
quirement and  ask  to  be  relieved  from  a  fot^ 
ther  tax  ispon  bank  stodc  wlilch  they  pur- 
chased with  a  portion  of  the  deposits.  The 
stock  in  fact  represents  the  deposits  which 
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were  used  In  Its  purchase,  and  to  sustain  both 
forms  of  taxation  would  be  to  sanction  an  un- 
antborlzed  system  of  double  taxation.  Nashua 
Sav.Bank T.Cltyof  Xa8bua,46N.H.389;  Rock- 
ingham Ten  Cent  Sav.  Bank  v.  City  of  Ports- 
mouth, 52  N.  H.  17;  Mechanlcks*  Nat.  Bank 
y.  City  of  Concord,  68  N.  H.  — ,  U  Atl.  704. 
The  claim  that  the  statute  limiting  the  rate  of 
taxation  of  deposits  In  savings  banks  Is  uncon- 
stitutional Is  not  sustained.  "The  savings-bank 
tax  is  an  anomaly,  resting  on  peculiar  grounds 
of  public  policy,  and  Is  universally  understood 
to  have  acquired  the  position  of  an  exception 
to  the  constitutional  rule  of  equality."  Bos- 
ton, C.  &  M.  R.  R.  V.  State,  62  N.  H.  64S,  649. 
On  this  ground,  chapter  108,  Laws  1805,  Is 
valid,  80  far  as  Its  validity  Is  a  queBtlon  In 
this  cue.  Tax  abated. 


(68  N.  H.  403) 

OALB  V.  TOWN  OP  DOVER. 

(Supreme  Covit  of  New  Hampshire.  StraAitd. 

March  13.  1896.) 

HiaHWATS— DfiFBCTS-DAMAGEft-TOWNBHIF 
LIABIUTY. 

Under  Laws  1803,  c.  09.  i  1,  making  towns 
liable  for  damages  occurrinz  to  teams  traveling 
CD  a  defective  nighway  culvert,  rendering  the 
highway  nnauitahle  for  travel,  an  owa^  is  en- 
titled to  recover  for  injuriefi  to  his  horse  caused 
by  its  stepping  on  the  defective  cover  of  an  open- 
ing in  a  highway  designed  to  admit  surface 
water  into  a  sewer  beneath  the  street. 

Case  reserved  from  StzafTord  countf • 
Action  by  Betsy  J.  Oale  against  the  town 
of  Dover.  Verdict  for  plaintiff.   On  case  re- 
served. Case  discharged. 

Caae  for  damages  to  the  plalntltTs  horse 
from  a  defective  highway.  If  the  defect  from 
which  the  damage  arose  is  one  for  which  the 
defendants  are  liable,  the  plaintiff  Is  entitled 
to  Judgment;  otherwise,  there  is  to  be  judg- 
ment for  the  defendants. 

W.  a.  &  D.  R.  Pierce,  for  plaintiff.  WUliam 
F.  Nasou,  for  defendants. 

PARSONS,  J.  The  plaintiff's  horse  stepped 
upon  the  covering  of  an  opening  In  the  high- 
way designed  to  admit  the  surface  water  Into 
the  sewer  beneath  the  street,  and  because  of 
a  defect  In  such  covering  was  Injured,  as  the 
plaintiff  claimed.  The  only  question  reserved 
Is  whether  the  defect  In  the  covering  of  the 
opening  Into  the  sewer  is  a  defect  for  which 
the  city  Is  liable,  under  chapter  59,  S  li  Laws 
1883.  By  that  statute  towns  are  made  liable 
"for  damages  happening  to  any  person,  bis 
team  ot  carriage,  traveling  upon  a  bri^e, 
culvert,  or  sluiceway,  •  •  •  upon  any 
highway,  by  reason  of  any  obstruction,  defect. 
Insufficiency,  or  want  of  repair  of  such  bridge, 
colvert,  or  sluiceway,"  which  renders  the 
highway  unsuitable  for  the  travel  thereon. 
There  la  no  distinction,  material  in  this  case, 
between  a  sewer  and  a  culvert  A  sewer  Is  a 
drain  or  passage  to  carry  off  water  or  filth  un- 
derground,—a  subterraneous  channel  through 
which  water  runs  ofL  Webst.  Xnt  Diet  (Bd. 


1894).  A  culvert,  as  used  in  the  statute,  is  a 
covered  drain  under  a  road,  designed  for  the 
passage  of  water.  Boyd  v.  Towh  of  Derry, 
68  N.  H.  272,  38  AU.  1005.  The  hole  Into 
which  the  plaintlfTs  horse  thrust  his  foot  was 
over  such  a  drain,  and  the  Injmr  was  caused 
by  the  defective  covering  of  a  portion  of  the 
underground  passage  designed  to  carry  off  the 
surface  water  of  the  street  Su(£h  a  defect  Is 
within  the  statute,  and,  according  to  the  re- 
served case,  there  should  be  Judgment  for  the 
plaintiff.   Case  discharged. 

CliARK,  J.,  did  not  sit  The  others  con- 
corred. 

(«8  N.  H.  419) 
ROUNSBVEL  t.  OSGOOD. 
(Supreme  Court  of  New  Hampshire.  Hlllsboro. 
March  13,  1896.) 

CONTRACTS— AORBEHBNT  TO  PAT  DEBTS  OF 
THIRD  PSRSON— STATUTE  OF  FRAUDS. 

1.  Where  parents  conveyed  property  to  tlieir 
danghter  in  consideration  of  her  agreemrat  to 
Bupport,  and  to  pay  for  necessary  medical  serv- 
ices rendered,  them,  a  physician  rendering  nec- 
essary services  to  the  parents  can  recover  there- 
for from  the  daugbter,  though  be  first  rendered 
his  bill  to  the  mother,  without  knowledge  of  the 
agreement. 

2.  Where  a  daughter,  bound  by  an  agreement 
with  her  parents  to  provide  them  with  medical 
attendance,  promised  to  pay  a  pbysician  for  bis 
services  in  attending  them,  If  he  would  srad  her 
a  bill  therefor,  sudt  pron^se  was  a  waiver  of 
any  objectim  to  the  character  of  the  claim,  and, 
being  a  promise  to  pay  her  own  debt  Is  not 
withm  the  statute  of  frauds. 

Action  by  Oharles  S.  Rounsevel  against 
Belle  M.  Osgood.  Judgment  for  plaintiff. 

Assumpsit  to  recover  for  services  as  a  . 
physician.  Facts  found  by  the  court:  In 
consideration  of  certain  real  estate  conveyed 
to  her  by  her  father  and  mother,  the  defend- 
ant gave  them  a  bond  for  support  during  their 
lives.  While  this  agreement  was  In  force,  the 
plaintiff  attended  the  parents,  made  bis  char- 
ges to  the  mother,  and  was  told  by  her  to  pre- 
sent his  bill  to  the  defendant  who  would  pay. 
After  the  services  were  rendered,  the  defend- 
ant told  the  plaintiff  that  if  he  would  send 
his  bill  to  her,  she  would  pay  him.  This  he 
did,  but  the  bill  was  not  paid.  The  services 
were  necessary.  The  charges  were  reasona- 
ble, and  payable  by  the  defendant  under  the 
agreement  for  support  The  plaintiff  first 
learned  that  the  defendant  had  given  a  bond 
for  the  support  of  ber  parents  after  the  serv- 
ices were  rendered. 

Wason  &  Jackson,  for  plaintiff.  B.  S.  A 
H.  A.  Cutter,  for  defendant 

CLARK,  J.  Under  the  defendant's  agree- 
ment to  support  ber  parents  during  their 
lives,  the  plaintiff's  bill  for  necessary  services 
was  ber  debt  The  parents  conveyed  proper- 
ty to  the  defendant  as  a  fund  for  their  sup- 
port and  the  defendant  by  accepting  It  upon 
that  condition,  promised  to  pay  the  bills  for 
tlieir  support  Allen  t.  Thompson,  10  M.  H. 
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32;  Warren  r.  Batchelder,  16  N.  H.  680; 
Aruold  T.  Lyman,  17  Mass.  400;  Hall  t.  Mars- 
ton,  id.  875;  Mellen  v.  Whipple,  1  Gray,  317, 
322;  Keyes  v.  Allen,  65  Vt  6C7,  27  AU.  319; 
Browne,  St.  Frauds,  S  187.  The  parents  were 
authorized,  as  agents  of  the  defendant,  to  em- 
ploy the  plaintiff  to  attend  them.  It  la  Im- 
material that  the  plaintiff  did  not  learn  of 
the  defendant's  liability  until  after  the  serv- 
ices were  rendered.  She  had  assumed  the  lia- 
bility In  consideration  of  the  conveyaace  to 
her,  and  tbe  debt  was  her  own,  as  it  accrued. 
If  the  services  were  necessary  and  the  char- 
ges reasonable,  the  defendant  was  bound  to 
pay,  and  her  promise  to  pay  If  the  plaintiff 
wonld  send  his  bill  was  a  waiver  of  any  ob- 
jection to  the  character  of  tbe  claim.  It  was 
t  promise  to  pay  ber  own  debt,  and  not  with- 
in the  statute  of  frauds.  Judgment  for  the 
plaintiff. 

WALLACB,  did  not  alt  The  otben 
concurred. 

(«g  N.  H.  609) 

TOWN  OP  GILFORD  T.  MTJNSET  et  al. 

(Sopreme  Court  of  New  Hnmpsbire.  Belknap. 
March  18.  1886.) 

KtJNICTPAL    CORPORATIONS  —  ANNBXATIOH  — 
TAXATION  —  UNPAID   TAXBS  —  TAX  COL- 
LBCTORS— DEFAULT  JUDQMB NT— COSTS. 

1.  Under  Laws  18d3,  c  241,  annexing  a  part 
of  the  town  of  Gilford  to  the  dty  of  Lacoala,  as 
"Ward  6,"  and  specifying  that  certain  property 
should  belong  to  Gilford,  and  that  Ward  6 
should  "have  and  own  ail  the  other  corporate 
assets  and  property  of  the  present  town  of  Gil- 
ford," taxes  due  Gilford,  in  snch  territory,  but 
uncollected  at  the  date  of  annexation,  belong  to 
LacoDia. 

2.  Where  tax  collectors  made  no  deiFense  to  an 
action  by  a  town  to  recover  taxes  assessed  on 
property  subaequently  included  in  a  dty  before 
tbe  taxes  were  collected,  tbe  town  was  entitled 
to  Judgment  as  against  tbem,  though  the  taxes 
were  determiued  to  belong  to  tbe  city. 

3.  Where,  in  an  action  by  a  town  agalnat  its 
tax  collectors  for  unpaid  taxes  collected  on  prop- 
erty incorporated  In  a  city  after  the  taxes  were 
due.  but  before  they  were  collected,  the  city  was 
made  a  party,  and  was  found  to  be  entitled  to 
tbe  taxes,  costs  cannot  be  assessed  to  be  paid  out 
of  the  taxM  recovered  by  tbe  city,  since  such  de- 
cree would,  iu  effect,  award  costs  against  the 
prevailing  party. 

Suit  by  the  town  of  Gilford  against  Mnn- 
sey  and  others.  The  city  of  Laconia  inter- 
pleaded. Decree  In  favor  of  plaintiff  and  the 
dty. 

Sargent  &  Hollls,  for  plaintiffs.  Stephen 
S.  Jewett,  for  defendants  and  city  of  La.- 
conla. 

Debt,  In  this  and  four  other  cases,  on  bonds 
given  by  Munsey  as  tax  collector  for  the  town 
of  Gilford  In  1890  and  1891.  by  Taylor  as  tax 
collector  for  the  town  of  Gilford  In  1892,  and 
by  Blalsdell  as  tax  collector  for  that  part  of 
Gilford  known  as  "School  District  No.  13"  in 
1890  and  1891,  to  recover  certain  taxes  which 
wen  uncollected  March  1,  1893.  Tbe  ques* 
tlon  at  isBue  was  whether  tbem  taxes  belong- 


ed to  GlUoxd,  or  weze  payable  to  tbe  of 
Laconia,  whldi  became  party  to  tbe  proceed- 
ings. 

Tbe  act  of  March  24,  1893,  CBtabllshlng  the 
dty  of  Laconia  (Laws  1893,  c.  241),  dlsan- 
nexed  certain  territory  from  Gilford  and  an- 
nexed It  to  Laconia,  designated  this  territory 
"Ward  6,"  specified  that  certain  property 
should  belong  to  Gilford,  and  provided,  among 
other  things,  that  Ward  6  should  "have  and 
own  all  tbe  other  corporate  assets  and  prop- 
erty  of  the  present  town  of  Gilford."   Id.  |  6. 

It  was  held  that  the  defendants  had  of- 
fered no  legal  defense  to  the  actions  on  the 
bonds,  and  that  as  to  them,  the  town  of  Gil- 
ford was  entitled  to  Judgment,  with  costs; 
that,  as  between  Laconia  and  Gilford,  tbe 
former  was  entitled  to  tbe  taxes;  and  a  mo- 
tion that  tbe  taxable  coats  be  paid  out  of  the 
fund  was  denied  on  the  ground  that  such  an 
order  would  compel  the  payment  of  costs  by 
tbe  preralUng  party.  Decree  aocoidlngly. 

PARSONS,  did  not  Tbe  others  con- 
curred. 

(68  H.  H.  wo 

ODTLEOt  T.  DUNN. 

(Snpreme  Court  of  New  Hampshire.  SocUnr- 
ham.    March  13,  1886.) 

FRAUDULENT  CONVEY ANCB  —  INSOLTBNCT  — 
GROUND  FOR  BBLIBP  OF— CONCWI- 
SIVBNBSS  OF  DBCREB. 

1.  To  establish  reasonable  cause  for  iKlIef 
that  a  debtor  Is  Insolvent,  it  is  not  suffldent  Out 
a  creditor  had  some  cauae  to  snspect  insolvency, 
bat  be  must  hare  had  snch  knowiedge  of  facts 
as  to  induce  a  reasonable  belief  of  Insolvency. 

2.  A  decree  in  insolvency  appointing  an  as- 
signee is  conclusive  of  his  right  to  sue.  and  of 
the  validity  of  the  Insolvency  proceedings,  bat 
does  not  establish,  as  against  a  purchaser  from 
the  debtor  within  three  months  previous  to  the 
insolvency  proceedings,  that  the  debtor  was  in- 
solvent at  tbe  time  of  purchase. 

3.  Where,  in  order  to  set  iiside  a  sale  made 
by  a  debtor  before  insolvency  proceedings,  it  Is 
required  that  the  purchaser  should  have  had  rea- 
sonable ground  to  believe  the  debtor  was  insol* 
vent  at  tbe  time  of  sale,  it  must  not  only  be 
shown  that  the  purcbaser  had  gronnd  for  sndi 
belief,  but  that  the  debtor  actnolly  was  Insol- 
vent at  the  time. 

4.  Evidence  that  a  person  wns  intemperate 
before  entering  Into  busineaa,  without  any  evi- 
dence SB  to  his  conduct  of  a  business  after- 
wards established,  is  not  ground  for  an  intelli- 
gent mind  to  determine  that  the  business  was  so 
conducted,  years  later,  as  to  famish  reason- 
able ground  for  belief  of  Insolvency. 

Exceptions  from  Rockingham  connt7. 

Trover  by  Samuel  R.  Cutler,  assignee  of 
Martin  R.  Kelly,  against  Herbert  F.  Dunn,  to 
recover  the  value  of  goods  sold  by  Kelly  with- 
in three  months  before  insolvency  proceed- 
ings. From  an  order  directing  a  nonsuit, 
plaintiff  excepted.    Nonsuit  sustained. 

WlUlam  P.  Hale,  for  plaintiff.  Eastman, 
Young  &  O'Neill,  for  defendant 

PARSONS,  J.  The  only  question  discuss- 
ed by  counsel  Is  whether  there  was  not  evi- 
dence suffldent  to  anthwlae  a  iaxj  to  flnA 
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fbat  the  defendant  had.  at  tbe  time  of  the 
purchase,  reasonable  cause  to  bellere  the 
debtor  Inaolrent  To  establish  reasonable 
canse  for  belief  that  the  debtor  Is  insolTcnt, 
It  Is  not  enough  that  the  creditor  has  some 
cause  to  suspect  the  Instrfvency  of  the  debt- 
or, but  he  most  have  such  a  knowledge  of 
facts  as  to  Induce  a  reasonable  belief  of  the 
debtor's  Insolvency.  King  v.  Storer,  75  Me. 
62;  Grant  v.  Bank,  97  U.  S.  80;  Barbour 
T.  Priest,  108  U.  8.  293.  "This  la  a  fact 
to  be  found  by  the  Jury;  but,  to  authorize 
them  to  find  the  fapt,  It  must  be  establlsb- 
ed  by  competent  and  sufficient  evidence. 
•  •  •  The  direct  evIfleQce  Introduced  by 
the  plaintiff  tended  to  prove  that  the  defend- 
ant had  no  knowledge  or  belief  that  the 
d^tor  was  Insolvent  And  there  was  noth- 
ing In  the  clrcamstance  on  which  the  plaln- 
tlfl  relied  .which  had  any  legal  tendency  to 
prove  that  the  defendant  was  aware  of  any 
tact  which  would  indicate  Insolvency.  It  did 
not  appear  that  the  debtor  had  failed  to  meet 
any  obligation  as  It  became  due.  •  •  • 
There  was  nothing  •  ♦  •  which  could 
have  authorized  them  [the  Jury]  to  find  that 
he  [the  defendant]  knew,  or  had  cause  to  sus- 
pect, that  he  [the  debtor]  then  owed  debts 
to  a  greater  amount  than  his  property  was 
ample  to  discharge."   Everett  v.  Stowell,  14 

A.  llen,  S2,  This  language  of  the  Massa- 
chusetts conrt  Is  exactly  descriptive  of  the 
plaintiff's  evidence  In  the  present  cas^  In 
addition,  there  Is  In  this  case  no  evidence 
that,  at  the  time  of  the  sale  complained'  of. 
the  debtor,  Kdly,  was  not  perfectly  solvent 
The  decree  In  insolvency  appointing  the  as- 
signee Is  conclusive  of  his  right  to  sue  and  of 
the  validity  and  regularity  of  the  proceedings 
In  insolvency  (Howes  v.  Burt  130  Mass.  368), 
although  our  statute  does  not  contain  the  spe- 
cific provision  of  the  Massachusetts  law  (Pub, 
St.  c.  157,  i  61);  but  such  decree  does  not 
establish,  as  against  the  defendant  the  debt- 
or's insolvency  at  the  time  of  sale.  When 
that  fact  is  essential  to  the  assignee's  right  to 
recover,  he  Is  held  to  proof.  Smith  v.  Mer 
rill.  9  Gray,  144.  Though  the  statute  under 
which  this  action  la  brought  (Pub.  St.  c.  201, 
I  26)  does  not,  in  terms,  require  the  assignee 
to  prove  that  the  debtor  was  Insolvent  at  the 
time  of  the  sale,  the  Imposition  of  the  greater 
burden  of  proving  the  defendant's  reasona- 
ble cause  to  believe  the  debtor  Insolvent 
would  seem  to  Include  the  lesser  one  of  proof 
of  actual  Insolvency.  It  Is  hardly  to  be  un- 
derstood that  the  legislature  Intended  to  pun- 
ish the  defendant  by  taking  from  him  proi^ 
erty  fahrly  bought  and  paid  for  because  a 
fiTj  might  think  he  bad  reasonable  cause  to 
beBeve  a  ftict  which  did  not  exist,  namely, 
the  insolvency  of  the  debtor  at  the  time  of 
the  sale.  "Unless  the  debtor  was  in  fact  In- 
solvent, It  cannot  be  held  that  such  a  grantee 
bad  reasonable  cause  to  believe  him  Insol- 
vent" Wager  v.  Hall,  16  Wall.  584,  601; 
Bridges  v.  Miles.  162  Mass.  249,  263,  25  N. 

B.  401.  Ttu  mly  competent  evidence  offered 


npon  this  Issue  came  from  the  defendant,  who 
was  called  by  the  plaintiff  as  a  witness.  It 
appeared  that  the  Insolvent,  Kelly,  had  for 
some  ovor  two  years  been  engaged  In  tiie 
business  of  retailing  groceries  in  Exeter,  In 
which  business  the  defendant  was  also  enga- 
ged for  many  years  at  the  same  place.  The 
defendant  testified  that  In  the  fan  of  1893 
Kelty  wanted  to  go  ont  of  trade,  and  asked 
him  several  times  to  buy  his  stock;  that  on 
October  18th  of  that  year  a  trade  was  agreed 
upon,  by  which  the  defendant  was  to  pay  a 
fair  market  price  for  the  entire  stock,  to  be 
ascertained  by  an  Inventory  of  It,  and  that 
the  defendant  then  paid  Kelly  183.88  to  bind 
the  bargain;  that  an  Inventory  was  taken 
on  October  24th.  and  a  bill  of  sale  given  for 
$964.23;  that  the  inventory  was  taken  in  the 
evening,  and  not  completed  nntfl  about  mid- 
night; that  the  amount  was  not  figured  up 
for  several  days;  that  Kelly  thought  the 
amount  would  be  the  sum  named  In  the  bill 
of  sale,  but  that  It  proved  to  be  less;  that  the 
defendant  snbseqnf'ntly,  and  within  a  few 
days,  paid  Kelly  between  $600  and  |700  In 
cash,  which  was  the  full  value  of  the  goods; 
that  no  part  of  the  consideration  was  a  pre- 
viously existing  debt;  that  he  pnrdiased  In 
good  faith,  supposing  and  believing  that  Kel- 
ly was  solvent;  that  Kelly  so  rennresen^, 
told  him  be  was  owing  no  bills  of  more  than 
80  (toys*  standing,  and  that  his  accounts  much 
exceeded  bis  Indebtedness;  that  Kdly's  rep- 
utation for  solvency  was  gooA  In  the  commu- 
nity. This  evidence  was  uncontradicted.  It 
also  appeared  that  the  defendant,  In  July, 
1891,  made  a  business  arrangement  with  Kel- 
ly by  which  he  was  to  furnish  groceries  to 
him  for  the  snm  of  95  per  week;  that  this 
arrangement  continued  tor  some  82  weeks, 
when  the  defendant  discontinued  it  because 
Kelly  bad  not  paid  talm  as  he  agreed,  and  be^ 
cause  Kelly  bad  become  acquainted  with  the 
business,  and  was  bnyii^  from  other  parties; 
that  at  the  time  of  the  sale  Kelly  owed  him 
some  $20  on  book  acconnt;  that,  the  owner 
of  KeUy's  store  being  onwIUlog  to  lease  it  to 
him,  because  be  drank,  the  defendant  leased 
It  himself,  and  sublet  It  to  Kelly.  The  plain- 
tiff dalms  tbat  these  facts  are  evidence  from 
which  the  Jury  might  find  that  the  defendant 
had  reasonable  cause  to  brieve  Kelly  Insol- 
vent at  the  time  of  the  sale,  October  18, 1893. 

Whether  the  termlnaUoo,  in '  March,  1892, 
of  the  business  arrai^ment  between  the  par^ 
ties  for  the  snpply  of  groceries,  which  bad 
been  In  force  for  32  weeks,  and  the  fact  that 
Kelly  had  become  acquainted  with  the  bnsl- 
nesi;  and  was  pnrchaslnff  of  ofhera,  should 
have  g^ven  fiie  defendant  reasonable  cause  to 
believe  Kelly  financial^  unsound  In  October, 
1898,  would  depend  upon  tacts  not  disclosed 
In  evidence.  A  fahr  inference  frtaa  the  fact 
that  Kdly,  having  become  acqnalnted  vltb 
the  business,  boi^^t  bis  goods  of  others,  rath- 
er  than  the  defendant  might  be  that-he  bought 
them  at  a  lower  rate,  and  hence  was  less, 
likely  to  become  InsoIveMt  Hum  If  be  pur 
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chased  of  tlie  defendant  at  a  Ugber  price. 
However  tbla  ma;  be,  If  the  fact  was  that 
the  defendant  sold  to  Kelly  at  bo  low  a  price 
that  his  pnrchaBing  from  others  in  preference 
to  him  for  18  months  should  hare  ezdted  in 
the  defendant's  mind  a  distrust  of  Kelly's 
financial  sonndnesst,  there  Is  no  such  evidence 
In  the  case;  and  the  mere  fact  of  Kelly's 
change  of  a  source  of  supply  of  Itself  alone 
cannot  furnish  a  foundation  for  a  finding  ei- 
ther way.  The  most  stress  is  put  upon  the 
fact  that  in  July,  1801,  when  Kelly  faired  tbe 
store,  the  landlord  was  unwilling  to  let  tbe 
store  to  Kelly,  Iiecanse  he  drank,  and  so  tbe 
defendant  hired  the  store,  and  sublet  it  to 
Kelly;  and  the  case  of  Alden  v.  Marsh,  97 
Mass.  160,  162,  Is  cited.  In  that  case  It  is 
held  that  the  fact  that  the  debtor  was  Intem- 
perate, and  neglected  his  business,  would  be 
competent  evidence  tiaving  some  tendency  to 
prove  the  debtor  was  insolvent,  and  that  it 
tended  to  prove  the  existence  of  a  cause  of 
which  insolvency  would  be  tbe  natural  and 
probable  effect,  Tbe  evidence  in  the  present 
ease  comes  far  short  of  the  case  cited.  While 
knowledge  that  a  debtor  was  of  intemperate 
habits  and  neglected  bis  business,  or  that  be 
had  the  reputation  of  neglecting  and  mis- 
managing his  business  (Bartholomew  v.  Mc- 
Klnatry,  6  Allen,  567),  might,  as  tbe  usual 
and  natural  result  of  such  a  course  of  con- 
duct, promote  a  suspicion  of  probable  loss  In 
business,  and,  with  other  evidence,  be  com- 
petent on  the  question  of  reasonable  cause, 
evidence  that  tbe  respondent  drank  in  July, 
1881,  before  he  entered  tbe  buslneas,  without 
any  evidence  as  to  bis  habits  in  tbe  conduct 
of  bis  busbiess,  does  not  furnish  ground  for 
an  intelligeat  mind  to  determine  that  tbe 
business  was  so  conducted  as  to  furnish  rea- 
sonable ground  of  insolvency  in  October, 
1888,  two  years  and  a  half  after.  It  may  be 
that  a  man  who  bas  once  had  a  habit  of  in- 
toxication is  less  likely  thereafter  to  carry  on 
to  a  successful  result  a  grocery  business;  but 
that  insolvency  generally,  in  tbe  common  ex- 
perience of  mankind,  follows  tbe  engaging  In 
a  new  business  by  one  who  has  indulged  to 
excess  in  alcoholic  stimulant,  is  not  so  estab- 
lished, as  the  relation  of  cause  and  effect,  that 
more  evidence  than  tbe  meager  fact  Is  not 
needed  to  support  tbe  desired  finding.  There 
is  no  evidoice  of  Intemperate  habits  In  the 
debtor,  or  neglect  while  in  tbe  management 
of  this  business,  and  nothing,  so  far  as  the 
case  shows,  to  lead  to  a  belief  that  be  was 
not  operating  it  successfully. 

Tbe  facts  that  the  inventory  was  made  In 
tbB  evening  of  October  24th,  the  trade  having 
been  made  October  ISth,  and  bound  by  the 
defendant's  payment,  and  that  Kelly  at  the 
time  of  the  sale  owed  the  defendant  $20  on 
book  account,  which  was  not  Included  in  tbe 
purchase,  are  too  trivial  for  serious  consid- 
eration. Tbe  case  does  not  disclose  evidence 
competent  for  tbe  consideration  of  tbe  Jury 
upon  which  they  could  find  tbat  the  defend- 
•nt  bad  reaamaMe  ground  to  beUeve  tbe 


debtor,  Kelly,  inaolveiit  at  the  time  of  the 
sale  which  tbe  plaintiff  seeks  to  set  aside. 
No  claim  is  made  that  tbe  facts  present  any 
other  Issue  for  the  jnrj.  Whether,  under  tbe 
statute,  on  any  state  of  facts,  an  assignee 
might  be  entitled  to  avoid  a  like  sale  without 
proof  that  tbe  purchaser  bad  reasonable  cause 
at  tbe  time  of  sale  to  blm  to  suspect  the  debt- 
or's Insolvency,  Is  a  question  not  raised  by 
the  case,  which  has  not  been  considered,  and 
Is  not  decided.   Nonsuit  sustained. 

BLODGBTT,  J.,  did  not  sit  The  otbos 

concurred.  ' 

(6»  H.  H.  BM) 

CRIPPEN  ct  al.  T.  LAIQHTON. 

(Supreme  Court  of  New  Hampshire.  Rocking- 
ham.  July  28,  1899.) 

BANKS  AND  BANKING  —  CORPORATIONS  —  IN- 
SOLVENCY—LIABILITY  OP  STOCKHOLDBR8- 
POREION  LAWS— COURTS— OOUITY  OF  STATES 
-4TATUTSS-GONSTITUTIONAI,  LAW. 

1.  Plaintiff  recovered  judgment  in  Kansas 
agaiiut  a  Kansas  bankiug  corporation  while  de- 
fendant was  owner  of  stock  thereio,  and  execu- 
tion waa  returned  unaatiafied.  Prior  to  said 
judgment  said  bank  sold  alLlts  assets  to  aaotber 
coriwratioD,  which  went  Into  the  hands  of,  and 
waa  wound  up  by,  a  receiver,  after  said  judg- 
ment was  rendered.  Const.  Kan.  art.  12,  S  2, 
provides  that  "dues  from  corporations  sball  be 
secured  by  individual  liability  of  stockholders 
to  an  additional  amonnt  equal  to  their  stock,  and 
by  suob  other  means  as  shall  be  provided  by 
law."  Gen.  St  Kan.  1889,  par.  1192.  provides 
tliat.  If  an  execution  issued  against  a  corporation 
on  a  judgment  is  returned  unsatisfied,  then  exe- 
cution may  issue  against  any  stockholder  to  an 
extent  equal  in  amonnt  to  his  stock,  but  that  no 
such  execution  sliall  issue  exc^  upon  an  order 
made  upon  motion  In  open  court  after  notice  in 
writing  thereof  is  given  to  such  stockholder,  on 
which  motion  the  court  may  order  such  execu- 
tion, or  the  judgment  creditor  may  proceed  by 
action  to  chane  the  stockholders  with  the 
amonnt  of  the  judgment.  Paragraph  1204.  pro- 
vides that  when  any  Kansas  corporation  is  dis- 
BoWed,  and  leaves  debts  unpaid,  Suit  may  be 
brought  for  said  debts  against  persons  who  were 
stockholders  at  the  time  of  dissolution,  without 
joining  the  corporation  as  a  party,  and  that  any 
stocltholder  paying  a  judgment  on  execntion  is- 
sued against  him  in  such  suit  may  sue  all  others 
who  were  stockholders  at  aucb  dissolution  for 
the  portion  of  such  debts  for  which  they  were 
liable,  and  that  execution  in  such  suit  shall  di- 
rect the  collection  to  tie  made  from  each  stock- 
holder respectively,  and,  if  any  stockholders 
shall  not  have  property  enough  to  satisfy  their 
portions  of  the  executicm,  that  the  deflcipocy 
shall  be  imposed  equally  upon  tbe  remaining 
stockholders,  deducting  from  the  amount  a  sum 
in  proportion  to  the  amount  of  stock  owned  by 
tbe  plaintiff  at  tbe  time  of  the  dissolution.  Par- 
agraph 1205  provides  that  any  stockholder  pay- 
ing more  than  his  due  portion  of  the  corpora- 
tion's debts  may  compel  contribution  from  the 
other  stockholders  1^  action.  The  cnse  of  How- 
ell V.  Manglcsdorf,  5  Pac.  759,  33  Knn.  194,  de- 
cides that  under  said  paragraph  1192  execution 
cannot  issue  against  a  nonresident  stockholder 
upon  notice  served  outside  the  state,  and  the 
case  of  Abbey  v.  Dry-Goods  Co.,  24  Pac.  420,  44 
Kan.  415,  decides  that  stockholders'  liability  to 
creditors  Is  several,  and  not  joint,  and  each  must 
be  sued  separately.  Plaintiff  sued  defendant  in 
New  Hampsbire  tor  a  sum  equal  to  tbe  amount 
of  defendant's  said  stock,  to  t>e  applied  oo  said 
judgment.  Held,  tbat  plaintiff  could  not  recover, 
as  the  rii^t  to  sue  defendant  as  a  stockholdw 
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<»f  eaitl  bank  for  itti  debts  arose  and  existed  only 
fey  virlQe  of  said  Kanaai  atatntea. 

2.  Since  tbe  right  to  sue  defendant  aiose  and 
«zi8ted  jnly  hj  virtne  of  said  Kanaaa  atatntes, 
the  action  was  local,  and  not  statutoiy. 

3.  Knee  the  right  to  sue  defendant  arose  and 
«d8ted  only  by  virtne  of  said  Kansas  stafr- 
ntea,  the  action  woald  not  lie  in  New  Hamp* 
shire,  as  the  laws  of  one  state  cannot,  ex  propiio 
Tigore,  hare  any  force  or  effect  In  another  state. 

4.  Under  CoosL  U.  S.  art  4,  1 1.  cl.  1.  prorld- 
ing  that  full  faith  and  credit  should  be  given  in 
«Mch  state  to  the  public  aetSi  records,  and  judi- 
cial proceedings  of  every  othn  state;  and  clause 
2,  providing  that  congress  may,  by  general  law, 
prescribe  the  manner  in  which  sach  acts,  rec- 
ords, and  proceedings  shall  be  moved,  and  the 
effect  thereof;  and  Kev.  St.  U.  S.  I  005,  provid- 
ing the  mode  in  which  statutes,  records,  and 
jQdicial  proceedings  of  any  state  may  be  au- 
thenticated,—the  courts  of  one  state  are  not 
bound  to  recognise  or  enforce  the  statutes  of 
another  state  maluog  stockholders  individually 
liable  for  the  debts  of  a  corporation. 

5.  question  of  enforcement  of  a  liability 
created  only  by  statutes  of  anottker  state,  aa  dia- 
tingnished  from  treating  a  transaction  as  modi- 
fieOf  affected,  or  characterized  by  foreign  law, 
which  operated  upon  it  when  It  occurred,  is  not 
one  of  comity,  but  one  of  tlw  power  of  the 
courts  of  the  (onim. 

6.  The  right  to  sue  a  stockholder  for  the  debt 
of  a  corporation  is  not  contractual. 

7.  Const.  Kan.  art.  12,  {  2,  providing  that  dues 
of  a  corporation  shall  be  secured  by  individual 
liability  of  stockholders  to  an  additional  amount 
equal  to  their  stock,  and  by  such  other  means  as 
shall  be  provided  by  law,  is  not  self-executing, 
and  of  itself  creates  no  liability. 

8.  A  decision  of  Kansas  holding  that  the  rela- 
tion of  a  corporation's  stockholdns  to  Its  credit- 
ors is  contractual  Is  not  binding  in  an  action  in 
New  Hampshire,  based  on  a  Kansas  statute 
making  stockholders  personally  liable  for  the 
debts  of  a  corporation,  as  it  is  merely  a  decision 
ou  general  legul  principles,  which  neither  comity 
nor  said  provisions  of  the  United  States  crasti- 
tution  or  statutes  require  should  be  followed. 

9.  The  right  of  action  created  by  Gen.  St 
Kan.  1880,  par.  1192,  making  stockholders  indi- 
vidually liable  for  a  corporation's  debts,  though 
It  is  not  for  a  penalty,  is  such  that  no  obligaticm 
of  comity  requires  its  enforcement  elsewhere. 

Bin  i)j  Crlppen,  Lawrence  ft  Oo.  against 
John  Lalghton.    Bill  dismissed. 

Bill  In  equity,  alleging  that  on  June  10, 
1890,  the  plaintiffs  recovered  Judgment  In  the 
district  court  of  the  county  of  Dickinson,  In 
tbe  state  ot  Kansas,  against  the  Oom  State 
Bank,  a  corporation  established  January  31, 
1887,  by  the  laws  of  Kansas,  for  $865.70  debt, 
and  costs  taxed  at  1215.85;  that  execution 
Issued  on  the  Judgment,  and  was  returned  un- 
satlsQed;  that  the  defendant  subscribed  for 
and  **actuaUy"  took  five  shares  of  the  capital 
stock  of  the  bank  of  the  par  value  of  $100 
each;  that  by  tbe  law  of  Kansas  the  plain- 
tiff may  have  and  recover  of  the  defendant,  as 
an  Individual  shareholder  In  the  bank,  the 
sum  of  $S00,— 4hat  Is  to  say,  an  amount  equal 
to  tbe  par  value  of  his  stock;  and  praying 
that  the  defendant  be  ordered  to  pay  that 
amount  to  the  plaintiffs.  Tbe  defendant  (now 
and  always  heretofore  a  citizen  of  this  state), 
In  his  answer,  "denies  that  the  plaintiffs  have 
any  cause  of  action  In  this  Jurisdiction  upon 
the  facts  stated,  or  that  they  can  maintain 
any  bill  In  equity  thereon,  and  claims  the  ben- 
of  all  exceptloni  which  wonU  be  srall- 


able  to  him  upon  demurrer."  He  also  denies 
all  the  material  allegations  of  the  bni,  and 
alleges  that,  "If  any  cause  of  action  ever  ex- 
isted upon  tbe  facts  In  the  plaintiffs'  bUl  stat- 
ed, the  same  was  not  brought  within  the  time 
limited  for  the  enforcement  of  the  plaintiffs' 
deokauda  against  him,  and  so  was  barred  by 
the  statute  of  limitations."  The  cause  was 
heard  on  the  bill,  answer,  and  proofs.  All  the 
allegations  of  the  bill  are  found  to  be  true. 
The  defendant  was  a  stockholder  of  the  bank 
when  Its  Indebtedness  to  tbe  plaintiffs  occur- 
red, and  until  after  their  Judgment  agahast 
the  bank  was  rendered.  December  26,  1888. 
the  Western  Tnist  Company,  a  corporation  es- 
tablished by  tbe  laws  of  Kansas,  bought  all 
the  assets  and  assumed  all  tbe  liabilities  of 
the  Com  State  Bank,  and  January  1,  1891, 
went  into  the  hands  of,  and  was  wound  up 
by,  a  receiver.  Tbe  constitution  of  Kansas 
contains  a  clause  as  follows:  "Dues  from 
corporations  shall  be  secured  by  Individual 
liability  of  tbe  stockbolders  to  an  additional 
amount  equal  to  the  stock  owned  by  such 
stockholders,  and  such  other  means  as  shall 
be  provided  by  law;  but  such  Individual  lia- 
bility shall  not  apply  to  railroad  corporations, 
nor  corporations  for  religious  and  charitable 
purposes."  Const,  art.  12,  §  2.  The  statutes 
of  Kansas  provide:  "That  If  any  execution 
shall  have  been  Issued  against  the  property  or 
effects  of  a  corporation,  except  a  railway  or  a 
religious  or  charitable  corporation,  and  there 
cannot  be  found  any  pn^erty  whereon  to  levy 
such  execution,  then  execution  may  be  is- 
sued against  any  of  tbe  stockholders,  to  an 
extent  eqtial  in  amount  to  tbe  amount  of  stock 
by  bim  or  her  owned,  togetber  with  any 
amount  unpaid  tbereon;  but  no  execution 
shall  Issue  against  any  stockholder,  except  up- 
on an  order  of  the  court  In  which  the  action, 
suit,  or  other  proceeding  shall  have  been 
brought  or  Instituted,  made  upon  motion  In 
open  court,  after  reasonable  notice  in  writ- 
ing to  the  person  or  [Krsona  sought  to  be 
charged;  and,  upon  such  motion,  such  court 
may  order  execution  to  Issue  accordingly;  or 
the  plalnUff  In  tbe  execution  may  proceed 
by  action  to  charge  tbe  stockbolders  with 
the  amount  of  his  Judgment**  Gen.  St  1889, 
par.  1192.  By  tbe  Kansas  statute  of  limita- 
tions, "an  action  upon  a  liability  created  by 
statute"  must  be  brought  wltbln  three  years 
after  the  cause  of  action  has  accrued,  but  It 
docs  not  run  In  favor  of  a  person  while  be  Is 
absent  from  tbe  .state.  All  other  relevant 
statutes,  practice  code  provisions,  and  all  per- 
tinent Judicial  decisions  of  Kansas  are  a  part 
of  the  case,  and,  as  furnished  by  counsel,  are 
as  follows:  "If  any  corporation  created  un- 
der this,  or  any  general  statute  of  this  state, 
except  railway  or  charitable  or  religious  cor- 
porations, be  dissolved,  leaving  debts  unpaid, 
suit  may  be  brought  against  any  i>er8on  oi 
persona  who  were  stockholders  at  the  time 
of  such  dissolution,  without  Joining  the  cor- 
poration in  aueb  suit;  and  if  Judgment  be 
rendered  and  execution  satlsfled,  the  defend- 
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ant  or  defendants  may  sne  an  who  were  ^ock* 
hoUem  at  the  time  of  the  dissolution  for  the 
recovery  of  the  portion  of  auch  debt  for  which 
they  were  liable,  and  the  execution  upon  the 
Judgment  shall  dhrect  the  collection  to  be 
made  from  property  of  each  stockholder  re- 
spectively; and  If  any  number  of  stockhold- 
era  [defendants  In  the  -case]  shall  not  have 
property  enough  to  satisfy  his  or  their  por- 
tion of  the  execution,  then  the  amount  of  the 
deficiency  shall  be  divided  equally  among  all 
the  remaining  stockholders  and  collection 
made  accordingly,  deducting  from  the  amount 
a  sum  In  proportion  to  the  amount  of  stock 
owned  by  the  plaintiff  at  the  time  the  com- 
pany was  dissolved."  Gen.  St.  1889,  par. 
1204.  "If  any  stockholder  pay  more  than 
his  due  proportion  of  any  debt  of  the  corpo- 
ration he  may  compd  contribution  from  the 
other  stockholders  by  action/'  Id.  par.  1205. 
In  Howell  v.  Manglesdorf,  33  Kan.  194,  5 
Pac  759,  It  was  decided  that  under  paragraph 
U92  execution  could  not  issue  against  a 
Btockbolder  resident  In  another  state  upon  no- 
tice served  upon  him  In  his  own  state,— In 
other  words,  a  stockholder  In  another  Juris- 
diction could  not  be  subjected  to  execution 
under  that  section  without  his  voluntary  ap- 
pearance or  consent,— and  incidentally  the 
court  said  the  liability  was  In  the  nature  of 
a  guaranty.  In  Abbey  v.  Dry-Ooods  Co.,  44 
Kan.  415,  24  Pac.  426,  It  was  beld  that  the 
liability  of  stockholders  to  creditors  of  the 
Corporation  Is  several,  and  not  Joint;  that  an 
action  by  a  creditor  against  two  or  more  stock- 
holders cannot  be  sustained,  but  each  must  be 
sued  separately.  This  doctrine  was  affirmed 
In  Howell  t.  Bank,  62  Kan.  133.  34  Pac.  395. 
The  question  whether  the  defendant's  lia- 
bility under  the  laws  of  Kansas  can  be  en- 
forced in  this  state  by  bill  In  equity  or  oth- 
er form  of  procedure  Is  reserved. 

Samuel  W.  Emery  and  James  W.  Bemick, 
for  plaintiffs.   Frlnk  &  Marvin,  for  def^dant 

BLODGETT,  C.  J.  The  question  submitted 
is  whether  the  plaintiffs'  bill  {or  action  at  law, 
If  they  are  permitted  to  amend)  can  be  main- 
tained; or,  in  other  words,  whether  a  cause 
of  action  unknown  to  the  common  law,  and 
which  exists  only  by  reason  of  a  local  law 
of  the  state  of  Kansas,  can,  or  ought  to  be, 
enforced  In  this  Jurisdiction.  The  several 
states  of  the  Union  do  npt  stand,  In  their  re- 
lations to  each  other,  altogether  like  foreign 
countries.  They  are  all  subject  in  many  re- 
spects to  a  superior  sovereignty,  and  to  nu- 
merous laws  common  to  all  of  them.  They 
are  In  various  ways  mutually  dependent  upon 
each  other.  To  a  large  extent  their  interests 
are  common.  Their  personal  and  commercial 
intercourse  Is  constant,  and  without  restric- 
tion. Their  political  and  business  relations 
are  equally  Intimate.  Many  of  their  relative 
rights  and  duties  are  declared  by  a  "carefully 
prepared  Instrument,"  which  controls  them 
alL  Tbej  are  not  wveral  w  foreign,  but 


united,  states.  Nevertheleaa,  each  state  to  a 
sovereign  state,  except  only  as  it  la  subject 
to  the  federal  constitution,  under  which,  for 
all  purposes  embraced  In  It,  "the  states  and 
the  citizens  thereof  are  one,  united  under  the 
same  sovereign  authority,  and  governed  by 
the  same  laws.  In  all  other  respects,  the 
states  are  necessarily  foreign  to  and  Inde- 
pendent of  each  other,  their  constitutions  and 
forms  of  government  being,  although  repab- 
llcan,  altogether  different,  aa  are  Qitir  laws 
and  institutions"  (Bank  v.  Earle,  18  Pet.  510, 
584);  "and  their  acta  have,  consequently,  no 
ratraterritorial  authority"  <Sedg.  St  &  Const. 
Law,  60;  Blanchard  v.  Russell,  13  Mass.  1). 
Such  being  the  relation  and  position  of  the 
states  in  regard  to  each  other,  a  uniformity 
of  state  laws  is  universally  recognized  as 
desirable,  but  has  hitherto  been  found  lm> 
practicable.  There  is  no  reasonable  proba- 
bility of  such  uniformity  In  the  Immediate  fo- 
ture  through  the  action  of  the  states.  It  Is 
In  fact  apparent  that  by  reason  of  their  loca- 
tion, the  peculiarities  of  their  soli  and  cli- 
mate, the  character  of  their  people,  their  boal- 
neas  and  commercial  Interests,  and  a  multi- 
tude of  other  conditions  and  drcumstancea, 
a  law  beneficial  in  one  state  might  be  Injuri- 
ous In  another.  To  make  a  law  of  Massa- 
chusetts equally  valid  and  enforceable  In 
Oregon  might,  and  probably  would,  do  Injus- 
tice to  the  citizens  of  both  states,  or  to  make 
the  laws  of  both  Identical.  The  federal  con- 
stitution declares  that:  "Ftdl  faith  and  cred- 
it shall  be  given  In  each  state  to  the  poblle 
acts,  records,  and  Judicial  proceedings  of 
every  other  state.  And  the  congress  may  by 
general  laws  prescribe  the  manner  In  which 
such  acts,  records,  and  proceedings  shall  be 
proved,  and  the  effect  thereof."  Const.  U.  S. 
art  4,  S  !•  Under  this  provision  the  con- 
gress has  enacted  that:  "The  acts  of  the 
legislature  of  any  state  or  territory,  or  of  any 
country  subject  to  the  Jurisdiction  of  the 
United  States,  shall  be  authenticated  by  hav- 
ing the  seals  of  such  state,  territory,  or  coun- 
try affixed  thereto.  The  records  and  Judicial 
proceedings  of  the  courts  of  any  state  •  •  • 
shall  be  proved  or  admitted  In  any  other  court 
within  the  United  States,  by  the  attestation 
of  the  clerk  end  the  seal  of  the  court  annex- 
ed, *  •  •  together  with  a  certificate  of 
the  Judge,  chief  justice,  or  presiding  magis- 
trate that  the  said  attestation  la  In  due  form. 
And  the  said  records  and  Judicial  proceeding 
so  authenticated,  shall  bare  such  faith  and 
credit  given  to  them  in  every  court  within  the 
United  States  as  they  have  by  lair  or  usage 
In  the  courts  of  the  state  from  which  they 
are  taken."  Rev.  St  U.  S.  S  906.  By  this 
statute  the  mode  of  authentication  of  both 
state  statutes  and  of  the  Jndgmenta  of  sbite 
courts,  and  the  effect  of  such  Judgments  In 
other  states,  are  determined.  Mills  v.  Dor- 
yee,  7  Cranch,  481;  Booth  v.  Clark,  17  How. 
S22.  But  nothing  Is  said  as  to  the  effect  of  a 
state's  "public  acts*';  nor,  so  far  as  we  have 
been  able  to  aicertaln,  la  then  a  wozd  to  be 
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Coimd  tanchlns  tbelr  meaning,  or  relating  to 
the  power  of  congreu  to  prracrlbe  their  effect, 
to  any  judgment  of  the  United  States  bu- 
preme  court  Fresomably,  however,  the 
words  "pobllc  acta"  mean  "public  stotntes," 
and  the  Inference  la  atrengthened  by  the  first 
clause  of  the  statute  above  cited. 

jL>oe8  the  secMid  <dauBe  of  the  first  section 
of  article  4  confer  upon  congress  the  power  to 
prescribe  the  "effect"  the  statutes  of  one  atoto 
shall  have  In  another?  Story  says:  "Some 
learned  Judges  have  thought  that  the  word 
'thereof  bad  reference  to  the  proof  or  authen- 
tication, so'  aa  to  read,  'and  to  prescribe  the 
effect  of  snch  proof  or  authentication';  but 
the  sounder  Interpretation  Is  that  it  refers  to 
the  antecedent  words,  'acts,  records,  and  x^o- 
ceedlngs,'  so  as  to  read,  'and  to  prescribe  the 
effect  of  andi  acta,  records,  and  proceed- 
ings.' "  3  StoE7,  Const  H  1306.  1307.  That 
this  la  the  correct  view  In  respect  to  Jndg- 
meuts  is  estobllshed.  Hanley  v.  Donoghue, 
116  8. 1,  6  Sup.  Ot  242;  Renaud  v.  Abbott 
116  n.  8.  277.  6  Sup.  Ct  1194.  "But  congress 
liaa  never  acted  on  the  power  to  the  conatl- 
totion  as  to  the  public  acts  or  lavra  of  the 
stotea  any  further  than  to  declare  that  they 
shall  be  authenticated  by  having  the  seals  of 
the  respective  stetes  affixed  thereto."  Sedg. 
St  &  Conat  Law,  6S.  If  It  is  an  evU  that 
the  laws,  or  any  particular  class  of  laws,  of 
one  state  cannot  be  directly  enforced  in  an- 
other, the  mischief  can  be  easily  cured  by  con- 
gress. It  can,  tor  example,  provide  by  gen- 
eral  law  that  the  atatutes  of  any  state  mak- 
ing  atoektaolders  of  a  corporation  in  any 
manner  or  form  liable  for  the  debts  of  the  cor- 
poration shall  have  the  same  force  hnA  effect 
to  any  otha  stote;  or,  more  generally,  that 
every  stototory  ranse  of  actton  that  may  ac- 
crue to  one  person  against  another  to  one 
state,  tocluding  or  excluding  penal  actions, 
■hall  be  enforceable  In  every  other  stoto;  or 
any  obligation,  not  penal,  accrutog  to  on'e  per- 
son from  another  under  the  law  of  any  state, 
shall  be  equally  obligatory  upon  and  enforce- 
aUe  ^^st  the  obligor  In  any  stote  where 
he  may  be  found.  And,  In  the  absence  of 
such  action  by  congress,  the  legislature  of  this 
■tote  might  provide  that  all  causes  of  action 
arising  to  other  jurisdictions  should  be  en- 
forced here  by  the  same  method  of  procedure 
as  there  provided;  as,  e.  g.  It  has  done  in  re- 
gard to  wills.  Pub.  St  c.  186,  i  &  If  the 
remedy  would  be  worse  than  the  disease,— If 
any  federal  stotnto  on  the  subject  in  tlie  pow- 
ti  of  congress  to  enact,  or  any  statute  wlt^ito 
tbe  authority  of  our  legislature  to  adopt, 
would  create  more  evils  than  it  would  cure  (2 
Kent,  Comm.  117, 118),— It  affords  a  snlBcient 
andt  aa  we  think,  a  decisive,  reason  against 
Ok  policy,  if  not  the  power,  of  enforctog  such 
ohligatlona  without  a  statute.  It  la  unlver- 
■aUy  agreed  that  tbe  laws  of  a  state  have,  ex 
pnvrio  vlgore,  no  extraterritorial  force;  that 
Is  to  lay,  no  state  "can,  by  Ita  laws,  directly 
affect  or  Und  prcverty  oat  of  Ite  own  terri- 
tory, or  Und  persons  not  resident  therein." 


Story,  Gonfl.  Laws,  ||  18.  20,  28;  2  Kent; 
Comm.  467.  It  Is  with  equal  unanimity 
agreed  that  **by  comity,"  aa  It  la  termed,  for- 
eign lawflk  ao  ffer  as  toey  enter  toto  and 
torm  a  part  of  contracts,  or  operate  upon 
any  common-law  cause  of  action  there  arifri 
Ing,  will  be  given  the  same  effect  they  there 
have  to  every  Jurisdiction  where  the  ccu- 
tnct  or  cause  of  action  Is  sought  to  be  en- 
forced. Id.U7,118.  Hie  hiw  "forma  •  •  • 
a  part  of  the  contract,  and  travels  with  It 
wherever  the  parties  to  It  may  be  found." 
Ogden  V.  Saunders,  12  Wheat  213,  259;  Bliss 
V.  Houghton,  16  N.  H.  91,  92;  Watrlss  v. 
Pierce,  32  N.  H.  682.  So,  to  actions  for  torte 
at  common  law,  committed  to  foreign  lands, 
the  statotes  of  that  country  are  observed  only 
so  far  as  they  have  there  operated  upon  the 
cause  of  action  as  to  modify  or  destroy  it 
Henry  v.  Sergeant  13  N.  H.  321;  Navigation 
Co.  V.  Guillou,  11  Meea.  ft  W.  877.  The  plato- 
tiff  to  snch  caaea  seeks  to  enforce  no  rl^t  or 
claim  arlstog  or  accming  to  him  nnder  any 
law  tx  statute  of  the  foreign  country  (Houy 
V.  Sergeant  18  N.  EL  332),  but  his  common- 
law  right— a  right  recognised  and  enforced  in 
all  civilized  nations.  Neither  does  the  d^end- 
ant  seek  to  enforce  any  law  of  the  foreign 
land  except  to  so  far  aa  It  has  toere  operated 
on  the  cause  of  action  Booglht  to  be  enforced 
against  him.  In  the  case  of  contmcts,  tbe 
common  law  enforces  the  contract  made  by 
the  parties,  but  not  the  lex  loci,  except  to  so 
far  as  they  have  made  It  a  part  of  tbe  con- 
tract The  doctrine  that  contncto  are  to  be 
toteipreted  according  to  tbe  law  of  the  ^ace 
where  they  are  made  or  to  be  performed  is 
merely  a  rule  for  finding  the  Intention  of  the 
parties.  Navigation  Co.  v,  Shand,  3  Moore,  P. 
G.  (N.  S.)  272;  Anstruther  v.  Adair,  2  Mylne 
&  K.  613..  "A  different  dedslon  would  totally 
defeat  the  intention  of  the  contracting  par- 
ties." Dl  Sora  t.  Phillips,  10  H.  U  Oas.  im, 
638^  688.  The  only  purpose  of  toe  proof  of 
toe  foreign  law  la  to  determtoe  toe  meaning 
of  the  language  used  t^'  toe  parties,  for  the 
same  reason  precisely  that  evidence  Is  beard 
of  the  signification  of  technical  terms.  Pren- 
tiss v.  Savage,  13  Mass.  23;  Eoster  v.  Merritt 
32  Conn.  248;  Dyke  v.  KaUway  Co..  46  N.  1. 
118,  lis.  The  foreign  law  as  such,  and  ex 
proprto  vigore,  has  no  effect  Effect  is  given 
to  toe  agreement  of  the  partiea  only.  The 
court  looks  into  the  lex  lod  so  far,  and  only 
BO  tar,  as  may  be  necessary  to  determine  what 
toe  omtiact  is,  and  whetoer  It  shall  be  enr 
forced,  If  at  aU,  according  to  toe  totention  vt 
the  parties.  This  is  not  a  matter  of  courtesy 
or  favor,  either  to  the  country  where  the  con^ 
tract  waa  made  or  to  toe  parties,  it  Is  toe 
right  of  toe  parties.  It  is  aa  If  the  foreign 
law  were  to  teniM  mpressed  to  toe  contract 
**The  principle  loosely  called  'comity*  B. 
6  Q.  B.  WB\  Is  not  <tf  courts,  but  of  nationa." 
Btory,  Confl.  Iaws,  Sf  ffl,  88;  Bank  t,  Barle, 
18  Pet  618.  Chn,  at  commtm  law,  an  aetion 
be  malntelned  to  one  state  'to  enforce  a  per- 
•mal  rii^t  <w  liability  not  recognlied  or 
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knowa  to  fbat  law,  bat  created  solely  by  Uie 
■tatute  of  another  state?  It  appears  to  ns 
clear  that  it  cannot,  wltliout  repealing  the 
unlTerssIly  established  doctrine  that  the  laws 
of  one  state  can,  ex  proprlo  vleore,  hare  no 
force  or  effect  In  another  state.  Socb  an  ac- 
tion can  only  be  sustained  by  the  direct  force 
of  the  statute.  It  most  be  spedally  declared 
upon,  or,  at  all  events,  the  facts  mnst  be  so 
alleged  that  the  court,  on  the  face  of  the  dec- 
laration, can  see  that  the  action  la  founded  on 
the  statute.  1  Chit  PI.  272,  273,  and  cases 
cited  In  note  1;  Smith  t.  Woodman,  28  N.  H. 
520,  S28,and  eases  cited;  HennikerT. Railroad, 
29  N.  H.  146,  152.  The  cause  of  action  could 
arise  nowhere  except  In  the  state  where  the 
statute  exists.  The  action  is,  therefore,  local. 
"If  the  canse  of  action  Is  one  that  might  have 
arisen  anywhere,  then  it  Is  transitory;  but, 
if  it  conld  only  have  arisen  in  one  place,  then 
it  ia  local."  Cooley,  Torts,  471;  Stepb. 
Comm.,  as  cited  in  Whart  Confl.  Laws,  |  711. 
By  tlie  common  law  an  action  cannot  be  sna- 
talned  upon  a  local  cause  of  action  that  haa 
arisen  Id  a  foreign  country.  Daniel  r,  Phil- 
lips, 4  Term  H.  499,  603;  Whltaker  t.  Forbes, 
1  a  P.  Dlv.  61,  62;  Watts  t.  Kinney,  23 
Wend.  483:  Pol.  Torts,  175. 176;  Ror.  Int.  St 
Law,  145.  The  question  of  the  enforcement 
of  the  laws  of  a  foreign  state  Is  not  a  ques- 
tion of  comity  to  that  state,  but  of  the  power 
of  the  courts  of  ttie  forum.  The  Mganlc,  <» 
statute,  or  common  law  of  no  state  In  tbe 
Union  haa  confored  upon  its  courts  authority 
to  pnt  Into  actlre  operatiTe  effect  efficient 
per  se,  the  atatntes  of  another  state.  There 
is  a  wide  difference  between  putting  a  foreign 
atatute  In  active  <q>eratlon  and  treating  a 
tranaactlon  of  which  the  court  haa  juriadlctton 
as  it  Is  modified,  affected,  or  charftcterlzed  b7 
the  law  that  operated  upon  It  where  it  took 
place.  To  mfwce  a  liability  created  solely  by 
tbe  statute  ot  a  foreign  land  Is  to  give  that 
statute  precisely  tiie  same  force  and  effect  aa 
If  It  were  a  statute  of  the  fomm. 

Ootnfng  directly  to  the  case  In  hahd,  flw 
first  inquiry  (although  not  one  of  controlling 
imimrtance)  suggested  by  the  views  we  have 
expressed  Is  whether  the  liability  sought  to 
be  enforced  la  statutory  or  contractual.  It 
must  in  fidmeaa,  be  conceded  that  a  majori- 
ty of  courts  hold  such  a  Uabili^  to  be  con- 
tractual; bnt  to  this  doctrine  we  cannot  as- 
sent True,  the  defendant  by  virtue  of  Us 
ownership  of  five  shares  of  the  capital  Bto<A 
of  the  Com  State  Bank,  iMcame  obligated  to 
pay  any  unaatiafled  Judgment  creditor  of  the 
nonraratlon  a  sum  not  exceeding  the  par  val- 
ue of  hta  shares.  But  how  did  he  become  ob- 
ligated? Not  by  virtue  of  ai^  contract  ruA 
because  he  uimssly  or  tacitly  agreed  to  be 
so  obligated,  bnt  solely  because  the  law  of 
Kansas  Imposed  the  obligation  upon  him  as  a 
secondary  and  subsidiary  liability  for  the  cor^ 
poiation'a  debts.  To  adopt  the  languiMBS  oi 
another  court  In,  a  similar  case:  "Certainly, 
flw  ordinary  elements  of  a  contract  are  want- 
ing. The  minds  of  the  stockholder  and  corp(h 


ration  creditor  have  not  met  npon  ttie  sub- 
ject-matter of  tbe  Mlginal  debt  No  ondlt 
has  been  given  to  tbe  atodUmUer  dlzecUy. 
He  has  not  directly  received  the  conddera* 
tion,  nor  has  be  made  a  ^mlse,  express  or 
implied.  There  la  nothing  between  them 
whlCb  at  common  law  would  be  r^^arded  as 
a  contract  But  ttie  abitnte  Imposes  a  liabili- 
ty npon  grounds  of  equity  and  public  p<dicy. 
•  •  •  We  are  aware  that  the  greater  num- 
ber of  cases  call  the  Uabllltsr  a  contract  and 
undoubtedly  tbe  relation  of  a  stockholder  has 
certain  equitable  featares  both  of  a  contract 
and  a  guaranty;  bnt  we  think  It  buch  more 
acdurate  to  ssy  tiiat  the  liability  is  a  statu- 
tory liability,  simply  incidental  to  the  owners 
ship  of  stock,  than  to  say  that  It  la  a  con- 
tract" Banfe'v.  Fammn  (R  L;  1898)  40  AtL 
348.  See,  also,  UarshaU  v.  Sherman,  148  N. 
t.  9,  20,  42  N.  K.  419.  It  la  useless,  faoweva, 
to  dwell  further  upon  the  Inquiry,  because  It 
haa  been  already  answered  in  this  Jurisdic- 
tion by  Rice  v.  Hosiery  Co..  66  N.  H.  114, 128, 
wherein  it  la  said,— uid  In  accordance  with 
sound  reason,  as  we  think:  "The  liability 
which  the  plaintiff  seeks  to  enforce  Is  a  mere 
creature  of  the  statute,  having  none  of  the 
elements  of  a  contract  whether  express  or 
Implied.  It  is  a  naked  atstotory  liability,  »• 
tirely  unknown  to  the  common  law,  for  Ihe. 
indebtedness  of  the  corporation,  however  it 
may  accrue,  whether  from  the  breach  of  a 
contract  or  tbe  commlsrion  of  a  tort  The 
stockholder  is  not  liable  upon  the  contract  in 
the  one  case,  nor  for  the  tort  in  the  other,  but 
under  the-  statute,  for  the  debt  against  Oie 
corporation  which  may  grow  out  of  either." 
For  additional  autboriUes  which  hold  tbat 
the  liability  of  a  stockholder  is  statutory 
merely,  see  Terry  v.  Little,  101  U.  3.  21%  217; 
New  Haven  Horse-Mail  Co.  v.  Unden  Spring 
Ca.  142  Mass.  849.  863,  7  N.  B.  773;  CAdy 
V.  Sanford,  63  Vt  632,  687,  688,  610;  Brown 
V.  Baatem  Slate  Co.,  184  Mass.  IffiO,  691: 
Halaey  v.  UcLean,  12  Allen,  488,  44%  442: 
Kuowlton  V.  Ackley,  S  Cush.  98,  96;  Gray  v. 
Coffin,  9  Cuata.  192.  198;  Ubby  v.  Tobey,  82 
He.  887.  19  AtL  904;  Wing  v.  Slater  (EL  L) 
35  Aa  802;  Sayles  v.  Bates,  15  R.  I.  842,  S 
AU.  497;  Slee  v.  Bloom.  20  Johns.  669.  684; 
Bullard  v.  Bell.  1  Mason.  243,  288,  Fed.  Ou. 
No.  2,121;  23  Am.  ft  Bug.  Boc.  Law,  STL 
But  Irrespective  of  Uie  foregoing  considera- 
tions, we  are  of  opinion  that  the  plaintiff^ 
dalm  is  not  enforceable  In  this  Jurisdiction 
upon  any  Just  obligation  of  comity.  Tbe  pro- 
vision of  the  Kansas  constitution  appearing 
in  the  case  Is  plainly  not  self -executing,  and 
of  Itself  creates  no  UablUly  whatever.  Bank 
V.  Farnnm  (B.  L)  40  Aa  848;  MarshaU  v. 
Sherman.  148  N.  T.  IS,  42  N.  B.  419.  and  an^ 
thoritles  dted.  The  only  real  basis  of  the 
I^tttiffs*  right  of  action,  legal,  monU,  or 
equitable,  Is  tbe  fiat  of  the  Kansas  le^ala- 
tnre;  for,  If  It  be  conceded  (contrary  to  Uw 
fact  as  we  understand  It  to  be)  ttiat  the 
courts  of  that  state  have  directly  held  that 
tbe  relation  of  a  stockholder  to  creditors  is 
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eoatncttuU,  the  holding  ii  properly  to  be  re- 
gariled  aa  a  decision  im  general  legal  prlnci- 
plea  merely*  and,  as  such,  not  binding  upon 
na.  Opinions  of  courts  are  not  Judgments  to 
.which  full  faith  and  credit  must  be  given  un- 
der the  federal  constitution,  and  there  la  no 
rule  of  comity  or  law  which  requires  that 
such  opinions  should  be  followed  in  their  in- 
terpretation of  general  legal  principles  by  the 
courts  of  other  states.  As  before  stated.  It  Is 
a  principle  of  universal  acceptation  In  all  dv- 
lllzed  statea  that  the  statutes  of  one  state  do 
not  operate  extniterrltorlally,  proprlo  vlgore, 
In  another.  "How  far  they  should  be  en- 
forced beyond  the  limits  of  the  state  which 
has  enacted  them  most  d^end  on  several 
considerations,— as  wheflier  any  wrong  or  In- 
Jury  will  be  done  to  the  citizens  of  the  state 
bk  which  t^y  are  sought  to  he  enforced, 
whether  the  policy  of  Its  own  laws  will  be 
contravened  or  ImpsJred,  and  whether  Its 
courts  are  capable  of  doing  complete  Justice 
to  those  liable  to  be  affected  by  Its  decrees." 
New  Haven  Horse-Nail  Oo.  v.  Linden  Spring 
Co.,  142  Mass.  849^  853,  7  N.  B.  778.  per 
Devens,  J.;  Rice  v.  Hosiery  Co.,  66  N.  H.  127, 
128.  Whether  such  statutes  should  be  en- 
fOKed  In  another  state  It  Is  conclusively  for 
that  state  to  determine.  The  doctrine  of  com- 
ity "owes  its  origin  and  authority  to  the  v(d- 
untary  adoption  and  consent  of  nations." 
Story,  Confl.  Laws,  }  86.  Its  true  scope  and 
extent  each  sover^gnty  has  the  right  to  de- 
termine for  itself,  and  it  **must  be  the  final 
Judge  for  itself,  not  only  of  ttie  nature  and  j 
extent  of  the  doty,  but  of  the  occasions  on  | 
which  Its  exercise  may  be  Justly  demanded."  | 
Id.  I  83.  In  OUT  opinion,  when  tlie  rights 
sought  to  be  passed  upon  and  determined  are 
those  which  arise  from  the  relation  between 
a  coiporation  and  Its  creditors  and  stockhold- 
ers, they  Justly  depend  upon  the  local  law 
which  exists  at  the  place  of  the  corporation's 
creation,  and  true  policy  requires  us  to  leave 
them  to  be  there  determined,  regardless  of 
any  question  of  power  on  our  part  to  enforce 
'  ttaem.  And  this  would  seem  to  be  especially 
BO  In  the  case  at  bar.  The  alleged  obligations 
of  tbe  defendant  as  a  stockholder  of  the  cor- 
poration are  essenthdly  different  from  those 
which  arise  in  tills  state  from  that  relation; 
and,  furthermore,  the  plaintiffs  properly  con- 
cede that  their  form  of  procedure  should 
have  been  by  an  actiim  at  law.  "The  Indi- 
vidual liability  of  stockholders  in  a  corpora- 
tion for  the  payment  of  its  debts  is  always  a 
creatore  of  statute.  At  common  law  It  does 
not  exist  The  statute  which  creates  It  may 
also  declare  the  purposes  of  Its  creation,  and 
provide  for  the  manner  of  Its  enforcement;" 
and  when  it  does  "the  remedy  provided  Is  ex- 
clusive of  all  others.  •  •  •  and  that  alone 
must  be  emidoyed."  Pollard  v.  Bailey,  20 
Wall.  626,  527;  Bank  v.  Francklyn,  120  V. 
a  747,  756,  7tS8,  7  Sup.  Ot  7W.  "By  the 
statutes  of  New  Hampshire,  fffoceedlngs  to 
enforce  the  liability  of  stockholders  under 
our  laws  must  be  by  bill  in  chancery.  A  ored- 


Itw  seeking  to  enforce  It  must  Join  In  the 
suit  all  the  parties  in  interest  who  can  be 
affected  by  the  decree.  The  suit  must  be 
prosecuted  tox  the  benefit  of  all  the  creditMS. 
and  not  for  a  portion  of  them.  All  the  stod^- 
holders  who  can  be  reached  by  the  proceM 
must  he  made  defendanta.  The  corporation 
itself  must  also  be  Joined.  And  thus,  by 
avoldhig  a  mult^illcity  ot  suits,  the  whole  liar 
blUty  of  the  corporation  is  apitortloned  among 
the  solvent  stockholders  who  can  he  reached 
by  the  process  of  the  court,  and- by  the  de- 
cree each  stockholder  Is  compelled  to  pay  Us 
proportionate  share  of  the  debto;  and  thus,  tn 
one  suit,  the  affairs  of  the  corporation  are 
practically  wound  up,  and  its  burdens  dis- 
tributed among  the  share  owners."  Bice  v. 
Hosiery  Co.,  66  N.  H.  128;  Srlckson  v.  Nes- 
mith,  46  N.  H.  871;  Hadley  v.  Russell,  40  N. 
H.  109. 

But  not  only  axe  the  Kansas  rtatutes  re-, 
lating  to  the  liability  of  stockholders  and  its 
enforcemrat  radically  different  in  theory  and 
practice  from  ours,  but  there  is  no  way  In 
which  they  can  be  enforced  here  ao  as  to  se- 
cure substantial  Justice  according  to  the  New 
Hampshire  understanding  and  interpretation 
of  that  term.  The  practical  difficulties  are 
numerous,  patent,  and  Insiverable.  As  is 
said  In  Bank  v.  BIndge.  164  Mass.  208,  206, 
206,  27  N.  B.  1016:  "If  the  plaintiff,  as  a 
creditor  of  the  Kansas  corporation,  •  •  * 
can  maintato  an  action  •  •  •  against 
the  defendant  In  Massachusette  for  the  pur- 
pose of  charging  him  as  a  stoAholder. 
*  *  *  then  it  would  fdlow  that  the  plain- 
tiff might  also  Institute  a  similar  action 
against  him  hi  Oallfonda,  or  in  any  number 
of  other  states  where  service  upbn  him  could 
be  obtained.  The  plaintiff  might  also  Insti- 
tute similar  actions  tor  the  same  debt  In  dif- 
ferent states  agahist  other  stockholders.  In 
such  case  it  is  probable  that  a  Judgment 
against  one  stockholder  without  satisfaction 
would  be  no  bar  to  actions  against  others,  but 
It  Is  obvious  that  the  defendants  hi  such  ac- 
tions might  be  pot  to  great  Inconvenience  In 
ascertaining,  and,  Indeed,  might  find  It  prac- 
tically Impossible  to  ascertain,  what  st^  ttie 
plaintiff  might  have  taken  against  other  stodc- 
holders  in  other  states.  A  dishonest  creditor 
might  possibly  recover  several  times  over 
against  different  stockholders  in  different 
states  before  they  respectively  could  ascertain 
the  facts.  Likewise  the  defendant,  if  com- 
pelled to  under  a  Judgment  recovered  in 
one  state,  would  find  It  difficult  If  not  Impos- 
sible, to  enforce  craitributlon  from  other  stodE- 
iiolders  residing  elsewhere.  Moreover,  if  the 
plaintiff  m^ht  maintain  such  aetiona  against 
the  defendant  and  ftgalnst  other  stockholders 
in  different  states  until  he  should  finally  re- 
cover satisfaction,  other  creditors  of  the  Kan- 
sas corporation  might  also  do  the  same.  If 
every  creditor  of  a  Kansas  corporation,  which 
has  no  profierty  with  ^Icb  to  refund  to  a 
Judgment  obtained  by  such  creditor  against  It 
In  Kansas,  may  thereupon,  without  any  fur 
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tber  proceedinKS  In  that  state  to  charge  stock- 
holders, maintain  an  action  against  every 
stockholder  In  ever?  state  of  the  Union  where 
service  can  be  obtained,  and  pursue  such  ac- 
tion until  satlsfactloD  Is  obtained  from  some 
stockholder  In  some  state.  It  la  obvious  that  a 
lai^e  amount  of  litigation  might  ensue,  under 
which  substantial  Justice  as  among  the  stock- 
holders could  not  be  worked  out.  •  •  • 
In  case  of  several  actions  In  different  states, 
questions  of  the  priority  of  the  claims  of  cred- 
itors might  arise,  upon  which  the  decisions  ot 
the  courts  of  the  different  states  might  not 
be  uniform,  and  thus  the  defendant  might  be 
held  liable  more  than  once.  •  •  •  These 
considerations  are  suggested  to  illustrate  the 
practical  difficulty  of  enforcing  a  liability 
such  as  that  set  forth  In  the  declaration  In 
other  states  than  that  where  the  corporation 
Is  established  In  such  a  way  as  to  secure  sub- 
stantial Justice.  This  difficulty  Is  far  greater 
In  cases  where  no  steps  have  been  taken  In 
the  state  where  the  corporation  Is  eetablished 
to  ascertain  and  determine  the  amount  of  each 
stockholder's  liability.  There  the  whole 
amount  of  debts  can  be  ascertained,  and  the 
proper  proportion  assessed  upon  each  stock- 
holder; or  bis  liability  can  be  otherwise  de- 
termined In  a  manner  wliich  will  avoid  many 
of  the  objections  which  exist  against  the 
maintenance  of  actions  like  the  present.  We 
remain  satisfied  with  the  conclusions  hereto- 
fore reached  by  this  court  that  such  an  ac- 
tion, under  the  circumstances  which  appear 
here,  ought  not  to  be  entertained  In  this 
state."  See,  also.  New  Haven  Horse-Nail  Oo. 
T.  Linden  Springs  Co.,  142  Mass.  SS&,  354,  7 
N.  B.  77S,  and  case^  cited.  (It  is  true  that 
under  a  recent  Massachusetts  decision  by  a 
divided  court— Bank  t.  EHlls  [Mass.]  51  N.  B. 
207— It  must  be  understood  that  such  an  ac- 
tion will  now  be  entertained  In  that  state; 
but  the  reasons  given  In  the  decision  are  so 
unsatisfactory  to  our  minds  that  we  have  felt 
no  hesitation  In  quoting  with  approval  from 
former  decisions  of  that  court  to  the  contrary, 
which,  in  our  Judgment,  are  so  clearly  found- 
ed In  reason  and  Justice  as  to  merit  universal 
approbation.)  So,  also.  It  Is  said  by  the  New 
York  court  of  appeals.  In  an  action  upon  the 
statute  now  under  consideration:  "The  stat- 
ute in  question,  while  creating  a  certain  lia- 
bility on  the  part  of  a  stockholder  to  a  cred- 
itor of  the  corporation,  at  the  same  time  gives 
to  the  former  certain  rights  as  against  his  td- 
tow  stockholders  for  contribution.  It  should 
bt  admlnliteced  In  such  a  war  u  to  lecim 


the  rights  of  all  In  the  same  action.  This  Is 
the  interpretation  which  we  have  given  to  our 
own  statutes  enacted  for  a  similar  purpose. 
It  is  clear  ihat  this  cannot  be  done  In  this  ac- 
tion, since  the  theory  of  the  plaintiff  is  that 
the  defendant  Is  liable  In  successive  actions 
at  law  by  creditors  suing  separately,  until  he 
has  paid  a  sum  eqnal  to  his  stock,  and  then 
he  must  resort  to  some  other  Jurisdiction  for 
contribution.  This  would  be  most  unjust  and 
oppressive,  and  it  is  safe  to  say  that  no  well- 
considered  case  can  be  found  that  sanctlona 
such  a  principle.  While  this  Is  not  an  ac- 
tion  for  a  penalty,  yet  we  think  It  belongs  to 
a  class  of  cases  In  which  there  Is  no  obligation 
under  any  well-recognized  principle  of  the  law 
of  comity  to  enforce  a  claim  founded  upon 
such  a  statute.  Moreover,  the  right  assert- 
ed and  the  remedy  provided  are  of  such  a  na- 
ture that  they  cannot  be  given  any  practical 
effect  here  wlthont  Injustice  to  our  own  citi- 
zens. We  are  virtually  asked  to  Ignore  our 
own  rules  of  constructloa  and  methods  ot 
procedure  In  order  to  compel  the  d^endant  to 
pay  to  foreign  creditors  a  ram  equal  to  his 
holdings  of  stock,  without  any  power  to  In- 
quire Into  the  neceaslty  for  It  by  an  account- 
tog,  or  to  secure  to  him  any  recourse  against 
others  equally  Uable.  When  the  courts  of 
this  state  are  asked  to  administer  the  statutes 
of  Kanaas,  and  we  can  see  that  the  case  la 
surrounded  by  micta  compUcatlona,  and  the 
clrcmsstancea  are  ineh  that  It  cannot  be  done 
without  InJoBtloe  to  onr  own  citiseu,  or  that 
It  will  be  impossible  to  do  full  and  complete 
Justice  to  all  the  parties  In  Intetest,  It  la  rea- 
sonable and  joflt  to  dedlne  to  admliUster 
them  at  alL"  Marshall  t.  Sherman.  U8  N. 
X.  2B,  29,  4&  N.  B.  434.  See^  also,  Wyman 
r.  Baton  aowa;  Jan.,  1S9&)  77  N.  W.'  865; 
May  V.  Black,  77  Wis.  101,  45  N.  W.  MO; 
Mlmldc  T.  Iron  Works  Co.,  25  W.  Ta.  18^ 
Smith  T.  Huckabee,  SB  Ala.  196, 197. 

It  would  occiw  too  great  a  apace^  and  !■ 
not  within  the  time  at  our  dlaponl,  to  om-^ 
slder  other  objections  to  the  plalaUflV  lecor-' 
ery,  although  "Alps  on  Alpe  arise."  'There 
are  certain  prlndples  of  justice  which  nerer 
ought  to  be  dlq>ensed  wltii.  and  which  conrte 
of  Justice  never  can  dispense  with,  but  when 
compelled  by  poaltlTe  statute"  (Mills  t.  Dur^ 
yee,  7  Oranch,  486);  and  It  Is  enough  to  say 
that  it  Is  only  by  force  of  such  a  statute  tbtt 
the  idalntlfls'  cause  of  action,  whatever  may 
he  Its  farm,  can  be  sustained  in  this  Jarla(Ue> 
tion.  BUI  diamlMed.  All  ooneorred. 
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(71  Cobb.  M) 

In  n  DENNIS  et  aL 
(SmmiM  Gotnt  ttf  Brron  of  OoniMetleat  Nor. 

TAXATION— COBFOBATIOH  8T0CKB  — MUlW' 
TIONS— CAFITAI.  INVBBTBD  IN  RSAL  BB- 
TATB. 

1.  Geo.  St.  a  3836,  8837,  aa  amended  by  Pab. 
Acts  1889,  c.  63,  proyide  that  shares  of  stock 
of  certain  coupanies  shall  be  listed  Cor  taxa- 
tion et  market  value,  but  that  so  moch  of  the 
capital  of  arty  soch  company  as  may  be  invested 
in  real  estate  on  which  it  is  assessed  and  pays 
taxes  shall  be  deducted  from  the  market  value 
6f  Stock,  in  Its  returns  to  the  assessors.  Held 
that,  when  the  assessed  valae  of  such  real  es- 
tate is  less  than  its  market  value,  only  the  as- 
sessed value  shall  be  deducted. 

2.  Gen.  St  SH  3S3C.  3837,  amended  by  Pab. 
AcU  18S9,  c  OSt  provide  that  so  much  of  the 
capital  of  a  company  as  is  Invested  in  renl  es- 
tate on  which  it  Is  assessed  and  pays  taxes  shall 
be  deducted  from  the  market  valDe  of  its  capital 
stock,  in  its  returns  to  the  assessors.  Held,  that 
capital  invested  in  a  lease  of  land  for  900  years, 
on  which  the  compaDy  payi  taxes,  is  capital  in- 
Tested  in  real  estate. 

Appeal  from  superior  court,  Hartford  cotm- 
ty;  John  U.  Thayer,  Judge. 

Application  by  Rodney  Dennis  and  others, 
In  the  nature  of  an  appeal  from  the  doings  of 
the  board  of,  relief  of  the  city  and  town  of 
Hartford.  From  a  Jadgment  conflrmlng  the 
action  of  the  board  of  relief,  petitioners  ap- 
peal. Affirmed. 

The  complaint  alleges  that  the  plaintiff 
Rodney  Dennis,  aa  well  as  each  of  the  other 
plaintiCta,  was  on  October  1,  1897,  a  resident 
ot  Hartford,  and  owner  of  shares  of  the  cap- 
ital stock  of  tbe  Hartford  Trust  Company; 
that  the  secretary  of  said  company  on  Octo- 
ber 12,  1897,  returned  to  tbe  assessors  ot  the 
town  of  Hartford  the  number  of  shares  of  Its 
capital  stock  owned,  respectively,  by  resi- 
dents of  said  town,  and  the  names  of  tbe 
owners,  including  tbe  names  of  the  plaintiffs, 
and  $136  as  tbe  market  value  of  said  stocE 
during  the  month  of  September  next  preced- 
ing said  October  1st;  that  each  plaintiff  duly 
gave  to  said  assessors  a  sworn  list  of  bis 
property.  Including  said  shares  of  stock;  that 
tbe  assessors  assessed  and  set  In  the  list  said 
stock  at  $75  a  share;  that  on  October  1, 1887, 
the  capital  stock  of  said  Hartford  Trust  Com- 
pany was  $300,000.  divided  Into  3,000  shares, 
and  the  market,  value  of  each  share  during 
the  preceding  September  was  $135;  that  the 
capital  of  said  trust  company  was  $405,000; 
that  a  portion  of  said  capital  was  Invested  in 
real  estate,  on  which  the  trust  company  was 
assessed  and  paid  a  tax;  that  tbe  amount  so 
Invested  on  October  1,  1897,  was  $250,000, 
and  tbe  actual  value  of  said  real  estate  was 
then  $250,000;  that  said  real  estate  was  as- 
sessed and  set  In  the  list  of  said  trust  com- 
pany for  the  year  of  1897  at  the  sum  of  $175,- 
000;  that  said  plaintiffs  appealed  to  the  board 
of  relief,  and  tbe  board  refused  to  reduce  tbe 
amount  at  which  said  stock  was  assessed. 
The  prayer  for  relief  Is  that  tbe  amount  at 
which  said  stock  was  assessed  shoud  be  re- 
dnced  from  $71i  per  share  to  $51.67  per  ahaie^ 


and  for  other  relief.  The  court  below  flnds 
that  the  market  value  of  the  stock  on  Octo- 
ber 1,  1897,  was  $135  i>er  share,  and  substan- 
tially flnds  the  other  facts  alleged  In  the  com- 
plaint Upon  these  facts  the  plaintiffs  upon 
tbe  trial  claimed,  and  asked  tbe  court  to  rule 
as  matter  of  law,  that  tbe  market  value,  and 
not  the  assessed  value,  of  tbe  real  estate  of 
the  corporation,  should  be  deducted,  In  due 
proportion,  from  tbe  market  value  of  the 
stock,  for  tbe  purpose  of  determining  the 
amount  at  which  said  stock  should  be  set  In 
tbe  several  lists  of  the  plaintiffs  for  taxation. 
Tbe  court  overruled  said  claim,  and  held  that 
the  appellants  were  not  entitled  to  any  de- 
duction from  the  market  value  of  said  stock, 
and  that.  If  they  were  entitled  to  a  deduc- 
tion, the  assessors  were  right  In  deducting 
the  assessed,  and  not  the  market  value  of 
the  real  estate.  The  appeal  specially  assigns' 
error  in  this  ruling  of  the  court  The  special 
law  claimed  as  authorizing  and  defining  a  de- 
duction is  contained  In  chapter  63,  Pub.  Acta 
1S89.  and  section  8837,  Gen.  St,  which  are 
printed  In  note.' 

B.  Henry  Hyde,  for  ^n>elluit>.  Edward 
D.  Bobbins  and  WUUain  J.  McOonTUlBk  ftw 
appellees. 

HAMERSLEY,  J.  (after  stating  the  facts). 
Tbe  statute  requires  the  secretary  of  the  Hart- 
ford Trust  Company,  in  his  return  to  tiie  as- 
sessors, to  state  the  market  value  of  the  com- 
pany's stock  during  tbe  preceding  month  of 
September,  and  to  deduct  so  much  of  its  cap- 
ital as  may  be  Invested  in  real  estate  on 
which  It  Is  assessed  and  pays  a  tax.  The 
evident  purpose  of  this  language  Is  to  secure  a 
statement  by  the  secretary  of  the  value  of 
the  stock  owned  by  tbe  shareholders,  and  also 
of  any  real  estate  owned  by  the  company  in 


■  Acts  1889:  *'See.  S886  of  the  General  Stat 
otes  Is  hereby  amended  to  read  as  follows: 
Shares  of  the  capital  stock  of  any  bank,  nation- 
al banking  association,  trust  Insurance,  turn- 
pike, bridge  or  plank  road  company  owned  by 
any  resident  <tf  this  state,  shonid  be  sst  fai  hto 
list  at  its  market  value,  la  the  town  in  which 
he  may  reside;  but  so  much  of  tbe  capital  of 
any  such  company  as  may  be  invested  in  real 
estate,  on  which  it  is  assessed  and  pays  a  tax. 
shall  be  deducted  from  the  msrirat  Tafna  ot  its 
stock  in  its  returns  to  tbe  nssrniori" 

Section  3837 :  "The  cashiers  or  secretaries  of 
all  corporations  whose  stock  is  liable  to  taxa- 
tion, Bhali,  on  or  l>efore  the  12tb  day  of  Oct 
annually,  inform  the  assessors  of  each  town  of 
the  names  of  the  stockholders  residing  th^in, 
and  the  amount  of  stock  owned  by  each,  as  ex- 
hibited by  tbe  books  ot  said  corporations,  on  tbe 
first  day  of  October,  so  far  as  the  residence  of 
such  stockholders  shall  be  known  to  such  cash- 
iers or  secretaries,  and  its  market  value  during 
the  month  of  September  next  preceding;  and 
any  snch  cashier  or  secretary  who  diall  neglect 
to  fnmish  sDch  information  to  the  assesBors  ot 
any  town  where  said  stock  Is  liable  to  be  taxed, 
shall  forfeit  fifty  dollars  to  such  town ;  but 
putting  a  letter  into  the  poet  office,  containing 
snch  information,  postage  paid,  addressed  to  the 
asaeBBors  of  any  town,  where  such  owner  re* 
sides,  shall  be  a  oompliasoe  with  the  provlBUwa 
of  this  sectiDn." 
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which  It  ha»  InTuted  capital  on  which  It  Is 
assessed  and  pays  a  tax.  The  capital  Indi- 
cated la  that  on  whidi  it  Is  assessed  and  pays 
a  tax,  i.  e.  the  assessed  valne  or  the  real  es- 
tate. The  statute  contemplates  a  statement 
of  the  taxable  value  of  the  stock,  the  proper^ 
owDed  by  the  shareholders  and  of  the  tax* 
able  valne  of  the  land,  and  the  property  owned 
by  the  company,  and  requires  the  secretary  to 
deduct.  In  certain  proportion,  the  latter  from 
the  former.  This  purpose  is  expressed  with 
sufficient  clearness.  There  is,  however,  no 
distinction  lo  the  law  between  the  assessed 
and  actual  value  of  real  estate.  If  assessors 
violate  the  statute,  courts  may,  for  certain 
purposes,  receive  evidence  of  such  riolaticm; 
but  tbey  cannot  Ignore  the  fact  that  the  legis- 
lature and  the  law  treat,  for  purposes  of  tax- 
■atlon,  the  assessed  and  the  actual  value  of 
property  as  the  same.  White  v.  Town  of 
Portland.  63  Conn.  IS,  22,  26  Ati.  342;  Ban- 
dell  T.  City  of  Bridgeport  63  Conn.  321,  323, 
28  Att  623;  Greenwoods  Co.  v.  Town  of  New 
Hartford,  65  Conn.  461,  463.  32  AtL  933.  See, 
also,  section  3857,  Gen.  St.  Our  tax  laws  re- 
quire property  to  be  assessed  at  Its  actual 
value,  and  a  statute  referring  to  value  of  land 
In  connection  with  taxation  cannot  be  con- 
strued as  meaning  a  value  In  excess  of  the 
assessed  value,  unless  the  language  used  de- 
mands such  construction.  The  amount  of 
S175,000  Is  that  portion  of  the  capital  of  the 
trust  company  on  which  It  Is  assessed  and 
pays  a  tax.  If  an  additional  portion  of  Its 
capital  has  In  fact  been  invested  in  land,  the 
company  pays  no  tax  on  sach  additional  por- 
tion, and  It  Is  not  within  the  operation  of  the 
statute. 

The  court  below  did  not  err  In  holding  that 
it  was  the  assessed  value  of  the  real  estate 
which  the  secretary  was  required  to  deduct 
from  the  value  of  the  stock.  Applying  this 
ruling  to  the  facts  found.  It  appears  that  the 
plaJntltFs  have  not  been  aggrieved  by  the  ac- 
tion of  the  board  of  relief.  It  Is  not,  there- 
fore,  necessary  to  the  disposition  of  this  case 
to  consider  the  further  ruling  of  the  trial 
court  that  the  plaintiffs  were  not  entitled  to 
any  deduction  from  the  market  valae  of  their 
stock,  and  we  do  not  pass  upon  that  question. 

Upon  the  trial  It  appeared  that  a  portion  of 
the  real  estate  for  which  the  trust  company 
was  taxed  was  held  under  a  lease  for  999 
years;  the  owner  of  the  fee  reserving  an  an- 
nual rent  of  $402,  and  the  lessee  being  bound 
to  pay  taxes  on  the  land.  The  defendant 
claimed  that  the  company's  interest  In  said 
land  wss  not  real  estate,  and  therefore  Its 
valae  could  not  be  considered  in  determining 
the  amount  of  capital  invested  In  real  estate. 
Undoubtedly  the  Interest  of  the  company  la 
properly  classed  as  a  chattel  real,  but  never- 
theless the  capital  represented  by  the  lease- 
bold  la  Invested  In  real  estate,  within  the 
meaning  of  the  statnte,  and  shoold  be  mclud- 
•d  In  tbe  secretary's  return. 

The  ruling  of  the  court  on  the  question  of 
OTidence  1>  Immaterial,  In  view  of  the  conclu- 


sion reached.  There  is  no  error  in  the  Judg- 
ment of  the  superior  court  The  other  Jadg- 
es  omcorred. 


(n  Cran.  S74> 
In  re  BATTEBSON  et  aL 
(Supreme  Court  of  Errors  of  Oonnectlcnt.  Nor. 
7,  1889.) 

TAXATION— CORFORATB  STOCK— RBALTT  tN- 
VBSTHENTS— HBTHOD  OF  DSDUCTIOM. 

1.  Under  Geo.  St.  S  3836,  providing  that  coi^ 
porate  stock  shall  be  assessed  at  its  market  val- 
ue, bat  that  Bo  much  of  the  capital  bb  may  be 
invested  in  realty  shall  be  deducted  therefrom, 
the  sum  to  be  deducted  should  bear  the  same 

EropordoQ  to  the  market  value  that  the  entire 
ivestmeot  in  realty  bean  to  the  net  assets. 

2.  In  estimBting  tbe  net  surplns  for  the  par- 
IMse  of  valuing  the  shares,  It  is  proper  not  to 
treat  the  capital  stock  as  a  Uabilftr. 

Appeal  from  superior  court,  Hartford  coun- 
ty; John  M.  Thayer,  Judge. 

Appeal  by  James  Q.  Batterstm  and  others 
frmn  a  Judgment  of  the  anperln  ooort  con- 
flrmlng  the  doings  of  the  board  (tf  nS5et  of 
the  city  and  town  of  Hartford  In  a  matter  of 
taxation.  Affirmed. 

Henry  C.  Boblnsou  and  William  B.  Matson, 
for  appellants.  Edward  D.  Bobbins  and  WU- 
Uam  J.  McOoDTiUe,  for  ajvelleeSL 

HAMERSLBY.  J.  This  Is  an  appeal  1^ 
certain  shareholders  of  the  Travellers'  Insnr- 
ance  Company,  alleging  a  grievance  in  the 
valuation  of  their  stock  for  taxation.  Its  dis- 
position is  in  the  main  controlled  by  the  deci- 
sion In  the  preceding  case  of  Dennis*  Ap- 
peal, 44  AtL  545.  There  are,  however,  some 
claims  peculiar  to  this  case.  The  principal 
one  Is  that  the  mode  of  ascertaining  the  sum 
to  be  deducted  from  the  market  value  of 
stock  In  pursuance  of  section  3836.  Gen.  St. 
which  was  sanctioned  by  this  court  In  Batter- 
son  V.  Town  of  Hartford.  60  Conn.  668,  562. 
is  incorrect  and  that  the  true  mode  is  to  de- 
duct from  the  market  value  of  each  share 
^/looao  part  of  the  capital  Invested  In  real 
estate;  the  capital  of  the  Travellers'  Insur- 
ance Company  being  divided  Into  10,000 
shares.  If  this  latter  mode  had  been  fol- 
lowed, the  value  of  the  stock  for  taxation 
would  be  ¥141  per  share.  Instead  of  $168, 
which  Is  the  assessors'  valuation.  If,  as 
urged  by  the  defendant  the  assessors  are  not 
required  to  make  any  deduction,  this  claim  is 
immaterial.  We  think,  however,  in  any 
event  this  claim  as  to  mode  is  not  sound,  and 
therefore  it  is  not  necessary  la  this  case,  any 
more  than  In  Dennis'  Appeal,  to  pass  npon 
the  obligation  of  the  assessors  to  make  any 
deduction.  The  act  la  a  singular  one.  There 
is  no  specific  direction  to  the  assessors  to 
make  any  deduction  from  the  market  value  of 
the  stock.  There  Is  no  direction  to  any  one 
to  deduct  the  value  of  real  estate.  That  from 
which  the  deduction  Is  to  be  made  la  the 
market  value  of  the  shareholders*  stock;  tihat 
which  Is  to  be  deducted  is  some  portion  of 
tbe  capital  of  the  corporation  which  haa  tKen 
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taiTested  la  real  eatata  oa  which  It  Is  anested 
aad  paya  a  tax.  The  constnictlon  of  tht» 
atatate  vhIA  regains  the  aasessors  to  make 
aay  dednctloa  must  be  based  on  some  assum- 
ed eqnlly  In  behaK  of  the  ahareholder  Im- 
plied from  ^e  fact  that  some  at  the  capital 
of  the  corporation  taxed.  It  cannot  be 
based  on  the  fact  thai  any  property  of  the 
shareholder  haa  been  taxed,  for  that  Is  dear- 
ly tmtme.  The  land  taxed  Is  the  property  of 
the  corporation,  aad  Is  act  the  property  of 
the  shareholder.  Batterson  r.  Town  of  Hart- 
ford, 00  Oona.  B60.  The  statute  assumes, 
therefore,  oa  the  theory  of  this  construction, 
that  each  ahare  of  stock  represents  a  certain 
interest  la  a  proportional  share  of  the  prop- 
erty coaatftntlns  the  capital  of  the  corpora- 
tion, that  aome  part  of  this  property  la  real 
estate  which  has  beoi  taxed  aa  property  of 
the  corporation,  and  that  tiie  shareholder  Is 
equitably  entitled  to  a  deduction  from  the 
taxable  Talne  of  his  share  which  shall  repre- 
sent the  Klation  between  that  part  of  the 
capital  taxed  aad  the  whole  capital.  It  Is 
certain  that  ^capital,"  need  in  this  coaaectlon 
(1.  fc  as  aieaaniing  a  flgnratiTe  ownership  of 
tite  shareholder  In  the  property  of  the  corpo- 
ration), muat  mean  that  part  of  tiie  eranpa* 
ny'a  assets  which  would  be  divided  amoiv 
tile  ahareholdera  la  case  of  dissolution;  that 
Is  to  say,  tiie  assets  repreaeadng  the  amount 
of  the  original  capital  and  profits  in  excess  of 
existing  debts.  This  Is  the  view  taken  in 
Battsson  T.  Town  of  Hartford,  00  Ooaa.  S61. 
The  amount,  then,  to  be  deducted,  must  bear 
the  same  relatloa  to  the  shareholder'B  as- 
sumed Interest  in  tiie  taxable  value  of  the 
real  estate  aa  the  taxable  value  of  his  share 
bears  to  his  assumed  Interest  In  the  capltaL 
In  other  words,  aa  tiie  whole  caidtal  of  the 
onporatton  la  to  Its  capital  taxed,  ao  la  the 
whole  market  value  of  t2ie  shar^oldei's  sto<A 
to  the  amount  to  be  deducted.  For  example, 
>/ioo*«  of  the  Travellers*  capital  la  (886;  the 
market  value  of  the  stock  is  ¥280;  Viaooo  ot 
the  taxable  value  of  the  real  estate  la  (90. 
We  have.  then,  the  proportion.  88S:00  ::280:82. 
The  shardiolder,  under  tills  tiieory  of  the 
statute,  Is  equitably  entitled  to  .a  deduction 
of  $^  as  made  by  the  assessors.  The  diffi- 
culty with  the  plaintiffs'  claim  Is  that  It 
staads  on  the  letter  of  the  statute,  aad  takes 
ao  accoimt  of  the  equity  which  must  eoutrol 
aay  deductioa  made  by  the  assessors. 

The  plaiatiflFs  also  dahn  that  the  trial  court 
erred  in  not  treating  tiie  capital  stock  as  a 
liability,  in  estlmaUng  the  company's  net  sur- 
plus for  the  purpose  of  valuing  Its  shares  of 
stock.  The  unsoundness  of  this  dalm  Is  In- 
volved In  what  we  have  before  said. 

The  assets  of  the  Traveller^  Insurance 
Company,  representli^  its  cspltal  and  sur- 
plus, amount  to  upward  of  93,000,000,  aad 
tiie  assessed  value  of  Its  real  estate  to  some 
9000,00a  It  was  claimed  on  argument 
the  defendant  that  the  taxaUe  property 
which  might  be  etmaldered  in  the  reduction 
of  the  shareholders'  atodc  must  be  Included 


In  these  assets,  and  that,  when  a  company 
haa  assets  vastly  In  excess  of  Its  capital  and 
surplus,  there  Is  no  presumption  that  all  its 
real  estate  belongs  to  Its  coital  account  We 
hardly  think  the  record  pemdta  the  raising  at 
this  question.  At  all  events,  Ita  considera- 
tion at  tills  time  Is  unnecessary. 

^ere  is  no  occasion  to  consider  the  errors 
assigned  la  respect  to  the  admlstioa  of  evi- 
dence. There  Is  no  error  In  the  Judgment  of 
the  superior  court  The  other  Judges  con- 
curred. 


(71  Co  no.  MS) 
POST  V.  HABTITORD  BT.  RT.  00. 

(Supreme  Court  of  Errors  of  Conneettcnt 
Nov.  7,  1800.) 

8TBEET  CARS— INJURY.  TO  PASSBNaBRfl— NEO- 
LIOBNCB~AFFBU.-PRAUD. 

1.  Error  in  finding  or  refusing  to  find  certain 
facts  from  the  evidence,  it  not  being  claimed  the 
facts  found  were  without  evidence,  nor  that  the 
facts  which  the  court  refused  to  find  were  un- 
diaputed.  will  not  be  reviewed. 

2.  Where  the  only  claim  with  recard  to  a  aUt- 
ntOTj  notice  in  an  Injury  caae  waa  that  It  did 
Dot  sufQciently  deacriue  plaintlflTg  injuries,  and 
the  claim  waa  in  the  form  of  an  objection  to  the 
admtasibility  of  the  notice,  the  OTermling  of 
which  was  not  excepted  to^  the  anfflcien^  of  the 
notice  cannot  be  considered  on  appeal. 

3.  Where  s  car  stopped  to  take  on  a  passen- 
ger, and  the  conductor,  in  the  front  part  of  ths 
car,  knew  the  paasenser  had  not  boarded  the 
car,  hot  neither  knew,  nor  made  any  reasonable 
attempt  to  know,  whether  she  waa  or  was  not  in 
tiie  act  of  getting  on  board,  and  signaled  the 
car  to  start  and  we  waa  injured  while  boarding, 
the  court  waa  warranted  in  finding  that  her  in- 
juries were  due  to  his  negligence,  and  it  was  im- 
material that  those  in  charge  of  the  car  did  not 
know  that  she  was  suffering  from  inflrmlties 
making  it  difficult  for  her  to  board  the  car. 

4.  An  aasigoment  In  an  an>eal  from  an  In- 
jury case,  that  the  cport  could  not  distinguish 
between  damages  sostained  by  plaintiff  by  a 
former  Injury  and  the  one  In  suit,  presents  no 
question  for  review,  the  record  not  showing  that 
toe  court  could  not  legally  make  it;  or  that  It 
erred  in  so  doing,  since,  while  there  may  have 
been  a  practical  difficulty,  there  was  no  legal 
difficulty,  in  diatinguiabing  between  them. 

5.  The  fact  that  in  a  personal  injurv  esse 
pldntiff  concealed  a  snbseanent  similar  Injury, 
and  recovered  for  botii.  Is  no  defense  to  an  a<> 
tion  against  another  defendant  for  the  second  in- 
jury, as  having  already  been  recompensed  there- 
for, since  the  party  first  sued  could  recover  ths 
sum  paid. 

6.  Public  policy  does  not  require  that  the 
fraud  on  the  first  defendant  should  forbid  the 
courts  to  aid  plaintiff  In  recovering  in  the  snh«e- 
qoent  suit  a  juat  claim  against  the  other  defend- 
ant 

Appeal  from  superior  court  Hartford  coun- 
ty; Samuel  O.  Prentice,  Judge. 

Action  by  Bettie  D.  Post  against  the  Hart- 
ford Street-Rallway  Company.  There  was  a 
judgment  for  plaintiff,  and  defendant  appeala. 
Affirmed. 

The  material  facta  found  are.  In  substance, 
the  following:  The  defendant  operates  a 
street  railroad  In  Hartford.  In  January,  1S07, 
at  night  tiie  plaintiff  signaled  one  of  defend- 
anrs  cara  to  stop,  that  ahe  might  become  a 
passenger  therein.  The  conductor  of  the  car 
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did  not  see  the  plaintiff  nor  her  Bignal,  bat 
the  motorman  did.  and  stoiq^  the  car.  The 
coDductor  was  at  this  time  engaged  In  the 
front  part  of  the  car.  After  the  car  had 
stopped  a  sufficient  time  for  passengers  to  en- 
ter, the  conductor  gare  the  signal  to  start, 
and  the  car  was  Immediately  started.  Up  to 
this  time  the  conductor,  who  bad  not  left  the 
front  part  of  the  car,  bad  not  seen  the  plain- 
tiff, nor  the  woman  who  accompanied  her. 
The  plaintiff  was  at  this  time  suffering  from 
a  spinal  Injury,  caused  by  a  fall  upon  the 
sidewalk  In  February,  189S,  and  In  conse- 
quence thereof  was  unable  to  board  a  car 
without  considerable  difficulty  and  some  as- 
sistance; but  of  this  neither  the  motommn 
nor  the  conductor  had  any  knowledge.  When 
the  car  stopped,  the  plaintiff,  with  her  friend, 
started  to  enter  It,  and  while  In  the  act  of 
stepping  upon  the  rear  platform  the  car  start- 
ed as  above  stated.  As  a  result  of  the  start, 
the  plaintiff  was  thrown  to  one  side  against 
the  rear  railing,  and  partly  down  upon  the 
steps  or  platform.  Immediately  thereafter  the 
conductor's  attention  was  called  to  the  situa- 
tion. The  car  was  at  once  stopped,  and  the 
ladles  were  assisted  by  him  Into  the  car.  As 
a  result  of  this  fall,  the  plaintiff  was  Injured 
In  her  spine  and  nervous  system,  the  Injury 
being  an  aggravation  of  the  spinal  trouble 
from  which  she  tiad  been  suffering  prior  to 
this  time.  The  fall  was  one  which  would 
have  meant  little  to  a  person  In  ordinary 
physical  condition,  but  happening  to  the 
plaintiff  In  her  then  enfeebled  state,  It  was 
the  exciting  cause  for  the  aggravation  of  her 
spinal  and  nervous  troubles,  and  resulted  In 
an  increase  of  pain,  suffering,  and  disability 
for  some  considerable  time.  This  pain,  suf- 
Ccrlng,  and  dlBabllity  she  would  not  have  ex- 
perienced but  for  said  fall.  Her  condition  of 
permanent  disability  was  occasioned  by  the 
earlier  accident  In  February,  1806.  Upon 
these  facts  tho  court  found  that  the  defendant 
was  guilty  of  negligence  In  starting  the  car  In 
the  manner  above  stated,  that  this  negligence 
was  the  cause  of  the  Injury  to  the  plaintiff 
for  which  a  recovery  was  had  In  this  case,  and 
that  the  plaintiff  was  not  guilty  of  contribu- 
tory negligence.  The  plaintiff  offered  In  evi- 
dence the  statutory  notice  she  had  given  to 
the  defendant  of  her  injury.  The  defendant 
objected  to  this  on  the  ground  tliat  the  notlL-e 
was  not  specific  enough.  The  court  overruled 
the  objection,  and  no  exception  was  taken  to 
the  ruling.  At  the  time  of  the  car  accident 
in  January,  1897,  the  plaintiff  in  this  suit  had 
a  suit  pending  In  the  superior  court  for  Hart- 
ford county  against  the  city  of  Hartford  to 
recover  damages  for  the  result  of  her  fall 
upon  the  sidewalk  in  1885.  In  the  complaint 
In  that  suit  It  was  alleged.  In  substance,  that 
by  reason  of  the  fall  the  plaintiff  had  suf- 
fered severe  and  constant  pain,  that  her  pow- 
ers of  locomotion  were  permanently  and  se- 
riously Impaired,  and  tliat  she  would  be  for 
the  remainder  at  her  life  a  cripple,  and  a 
great  and  constant  sufferer  from  pain.  That 


snlt  was  tried  In  May,  1897,  and  the  plaintiff 
recovered  therein  as  damages  $1300,  and  the 
judgment  was  subsequently  satisfled.  At  the 
trial  of  that  suit  neither  the  city  nor  the  court 
had  any  knowledge  of  the  plaintiff's  injury 
by  the  street-car  acddent  in  January,  1897. 
and  during  the  trial  neither  the  plaintiff  nor 
her  witnesses  were  inquired  of  concerning 
said  Injury,  and  they  made  no  allusion  to  it. 
This  concealment  of  said  injury  on  the  part 
of  the  plaintiff  and  her  witnesses  who  were 
cognizant  of  It  was  Intentional,  and  with  the 
design  of  withholding  the  facts  respecting 
said  .Injury  from  the  city  and  conrt,  unless 
called  for  by  inquiries  made  to  them  while 
testifying.  In  that  suit  the  testimony  of  tlie 
plaintiff  and  her  witnesses,  so  far  as  It  re- 
lated to  the  condition  and  sufferings  of  the 
plaintiff,  "might  well,  In  so  far  as  the  lan- 
guage used  was  concerned,  have  embraced 
the  aggravated  consequences  which  flowed 
from  the  accident  of  January,  1897."  The  de- 
fendant asked  the  court  to  rule  that  this 
conduct  of  the  plaintiff  in  her  suit  against  the 
city  "was  Bttcta  an  Imposition  upon  the  court 
and  fraud  upon  this  defendant  as  to  debar 
her,  upon  the  ground  of  public  policy,**  from 
the  right  to  recover  In  this  action.  The  court 
overruled  this  claim,  and  awarded  damages 
only  for  the  Injury  actually  caused  to  the 
plaintiff  by  the  accident  of  January,  1897. 
The  defendant  further  claimed,  In  effect,  that 
It  was  impossible  to  distinguish  between  the 
damages  austalned  by  the  plaintiff  from  the 
accident  of  1895  and  those  alleged  by  her  to 
have  been  received  from  the  accident  of  Janr 
uary,  1897.  The  court  overruled  this  claim. 
The  defendant  asked  the  court  to  make  cer- 
tain amendments  and  additions  to  the  finding, 
and  the  court  refused  to  do  so.  The  appeal 
Is  based  upon  these  various  rulings  of  the 
court 

Arthur  F.  Bissteston  and  John  H.  Buck,  for 
appellant  WUBam  a  Case  and  Sidney  B. 
Olarke,  for  appellee. 

TOBRANCB,  J.  (after  stating  ihe  facts). 
The  last  four  assignments  of  error  In  this 
case  relate  to  the  action  of  the  trial  court  in 
finding  certain  facts  and  In  refusing  to  find 
certain  facts  from  the  evidence.  All  of  these 
assignments  simply  allege  error  in  finding  or 
refusing  to  find  facts  from  evidence  adduced 
on  the  trial.  It  Is  not  claimed  that  the  facta 
found  were  found  without  any  evidence,  nor 
that  the  facts  which  the  court  refused  to  find 
were  admitted  or  undisputed.  By  repeated 
decisions  of  this  court  such  alleged  errors  are 
not  reviewable  here.  Atwater  v.  News  Co, 
67  Conn,  mi,  84  Ati.  885;  Hoadley  T.  Bank. 
71  Conn.  S99,  42  Atl.  667;  Standard  Cement 
Co.  V.  Windham  Nat  Bank,  71  Conn.  668,  43 
Atl.  lOOG;  Nolan  v.  Railroad  Co.,  70  Conn. 
159,  173,  39  Atl.  HQ.  "Such  matters  are  not 
reviewable  by  this  court  Printing  certified 
evidence  for  such  purpose  is  a  useless  ex- 
pense." Standard  Cement  Co.  v.  Windham 
Nat  Bank.  71  Conn.  680.  42  Ati.  1011;  Thresh- 
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er  T.  Dyer.  60  Conn.  404,  400,  87  AtL  97S. 
For  this  reason  the  finding  u  made  most 
Btand. 

The  asslgnnienti  of  ecrw  relatlTe  to  tiie 
■tfttntory  notice  given  by  the  plaintiff  to  the 

defendant  are  not  supported  by  the  record,  and 
cannot  avail  the  defendant  on  this  appeal. 
The  only  claim  made  with  regard  to  the  no- 
tice was  that  it  was  not  snfflelently  speclflc 
In  Its  description  of  the  Injuries  received  by 
the  plaintiff.  This  claim  was  made  in  the 
form  of  an  objection  to  the  admissibility  of 
flie  notice  in  evidence  and  In  no  other  way. 
The  court  overruled  the  objection,  and  ad- 
mitted the  notice  In  evidence,  and  the  record 
la  that  "no  exception  to  this  rnllng  was 
taken."  Under  these  clrcnmstancea  the  de- 
fendant mnst  be  hdd  to  have  waived  the 
objectkm,  and  cannot  now  be  heard  to  Insist 
npon  it 

Another  point  made  open  this  appeal  Is 
that  tiie  special  facts  found  do  not  aapport 
the  contusion  that  the  dtfendant  was  guilty 
Hi  negligence.  In  very  many  of  the  cases 
of  this  kind  the  question  whether  a  party  has 
or  has  not  been  guilty  of  negligence  Is  one 
which  will  not  be  reviewed  by  this  court 
unless  It  appears  that  the  trial  court  did  not 
apBAy  Qie  correct  standard  of  duty,  or  vio* 
lated  some  role  or  principle  of  law  in  reach- 
ing Its  conclusion.  Bergln  v.  Tdephone  Co., 
.70  Conn.  54.  64,  38  AU.  888;  Nolan  v.  RaU- 
load  Co.,  70  Oonn.  ICO,  191,  30  Ati.  IIS.  As- 
suming, however,  as  claimed  by  the  defend- 
ant, that  the  conclusion  as  to  negligence  in 
this  case  Is  one  which  the  court  will  review, 
the  record  fails,  we  think,  to  show  that  the 
eonrt  erred  in  reaching  that  conclusion.  Up- 
on this  asBumptioD  the  Important  question  Is 
whether,  before  giving  the  signal  to  start,  it 
was  the  duty  of  the  conductor  to  icnow  that 
the  plaintiff  was  either  safely  on  board  of 
the  car,  or  so  far  free  from  the  car  that  she 
conld  not  be  Injured  physically  by  putting 
the  car  in  motion.  We  think  it  was  his  duty 
to  know  this,  under  the  circumstances.  The 
conductor  knew  that  the  ear  had  stopped  to 
receive  a  passenger.  Before  he  gave  the  sig- 
nal to  start  he  knew  the  passenger  had  not 
boarded  the  car,  and  he  did  not  know,  and 
made  no  reasonable  attempt  to  know,  wheth- 
er she  was  or  was  not  In  the  act  of  getting 
on  board.  He  thus  failed  to  perform  a  plain 
doty  devolving  upon  him,  and  snch  a  failure, 
under  the  circumstances  disclosed  by  the  find- 
ing, warranted  the  court  in  holding  that  the 
aoddent  to  the  plaintiff  was  due  to  the  de- 
fendant's negligence.  In  this  view  of  the 
case  the  fact  that  those  in  charge  of  the  car 
had  no  notice  of  the  plalntUTs  Infirmities  is 
of  no  consequence. 

Upon  the  facts  found  we  are  of  the  opin- 
ion that  the  trial  court  did  not  err  In  finding 
tbat  the  defendant  was  negligent  Upon  the 
trial  below  the  defendant  claimed:  (1)  That 
the  plaintiff  was  entitled  to  recover  in  this 
ease  only  for  the  damages  caused  by  the  ac- 
cident of  Jaxmarj,  1807,  and  not  tot  vaj 


caused  by  the  fall  upon  the  sidewalk  In  18^; 
(2)  that  it  was  Impossible  for  the  court  to  dis- 
tinguish between  the  damages  received  by 
the  plaintiff  In  these  two  accidents.  ^Hie 
court  ruled  In  flavor  of  the  defendant  upon 
the  first  claim  and  against  It  upon  the  sec- 
ond. Of  this  last  ruling  the  defendant  com- 
plains in  one  of  the  assignments  of  error. 
No  question  for  Oils  court  Is  presented  by 
this  assignment  There  may  have  been  a 
practical  dlfllculty  in  dlstlngnlahlng  between 
what  were  the  consequences  of  the  earlier 
accident  and  what  of  the  latter,  but  there 
was  no  legal  difficulty  In  distinguishing  be- 
tween them,  and  the  court  made  the  distinc- 
tion, and  there  Is  nothing  in  the  record  to  show 
that  It  could  not  legally  make  It  or  that  It 
erred  in  any  way  In  making  It 

The  last  point  to  be  considered  is  the  dalm 
made  In  relation  to  the  conduct  of  the  pUUn- 
tlff  In  this  case  In  her  suit  against  the  city 
of  Hartford.  In  Feteoary,  1895,  Mrs.  Post 
was  Injured  by  a  fall  upon  a  sidewalk  In  that 
city,  and  to  recover  damages  for  tbat  Injury 
she  sued  the  city.  That  suit  was  tried  In 
May,  1897.  Upon  that  trial  both  the  dty  and 
the  court  were  Ignorant  of  the  tact  that  Mn. 
Post  had  been  injured  by  tbe  street-car  acci- 
dent In  January,  1887,  and  in  that  trial  Mrs. 
Post  and  her  witnesses  made  no  reference  to 
that  accident  The  defendant  claims  that  uj^ 
on  the  record  in  the  present  case  it  fairly  ap- 
peara:  (1)  That  for  the  purpose  of  enhan- 
cing the  damages  ib»  might  recover  in  her 
suit  against  the  dty,  Mrs.  Post  In  that  suit 
intentionally  concealed  the  tact  of  her  Injury 
in  Jantiary,  1897,  and  its  results;  (2)  that  In 
tl^t  suit  she  and  her  witnesses  attributed  all 
her  disabilities  and  pain  and  suffering,  In- 
cluding "the  aggravated  consequences  which 
flowed  from  the  accident  of  January,  1897," 
solely  to  her  fall  upon  the  sidewalk,  and 
thereby  caused  the  court  to  Include  in  Its 
Judgment  damages  for  such  "aggravated  con- 
sequences." For  the  purpose  of  the  argu- 
ment merely,  It  may  be  conceded  that  these 
claims  are  supported  by  the  record.  Upon 
the  facts  thus  conceded  the  defendant.  In  sub- 
stance, dalms:  (1)  That,  the  plaintiff  having 
been  once  paid  by  the  city  of  Hartford  for- 
tbe  injuries  here  sued  for,  she  is  not  entitled 
to  recover  them  again  from  this  defendant; 
(2)  that,  having  practiced  a  deceit  upon  tbe 
court  and  city  In  the  former  suit.  It  Is  against 
public  policy  to  allow  her  to  recover  in  this 
suit.  The  first  of  these  claims  proceeds  upon 
the  assumption  that  the  plaintiff  has  been  al- 
ready paid  by  the  dty  for  the  Injuries  caused 
by  the  street-car  accident  and  the  fact  thus 
assumed  Is,  legally  speaking,  not  true.  It  Is, 
Indeed,  true,  upon  the  conceded  facts,  that 
the  plaintiff  has  received  from  the  dty  money 
for  the  Injuries  caused  by  the  street-car  aod- 
dent, but  upon  these  facts  It  Is  equally  true 
that  it  was  wrongfully  recdved  by  her  by 
means  of  her  fraudulent  conduct,  and  conld 
not,  exc^t  by  the  sufferance  of  the  dty,  be 
legaUy  cetalnad  by  Iwr  as  against  the  dty. 
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This  tbe  defendant,  ta  Its  brief,  concedes,  Bay- 
ing that  the  conduct  of  tbe  plaintiff  "wai 
such  a  fraud  and  Impoeltlott  ttiat  upon  peojfac 
proceedings  to  vacate  the  judgment  It  would 
have  twen  ncated,  and  set  aside,  and  tbe 
money  paid  be  recovered  back."  If  this  be 
so.  If  the  ^alntlfl  holds  this  mon^  wronir- 
fulty  at  tbe  mere  sufferance  of  the  city,  It  is 
difficult  to  see  how  it  can  be  regarded  as  a 
payment  made  by  or  on  behalf  of  the  defend* 
ant,  so  as  to  discharge  it  from  the  duty  <tf 
pa^ng  for  the  consequences  of  Its  own  negli- 
gence. The  mere  fact,  If  It  be  one,  that  the 
dty  has  taken  no  steps  to  rlj^t  the  wrong 
whldi  It  Is  claimed  was  done  to  It  by  the 
plaintiff,  or  that  It  wUl  or  may  not  ever  do 
so,  is  of  no  consequence  here.  The  teUnre  of . 
the  dty  to  take  any  such  steps  cannot,  under 
the  drcumstances,  so  Inure  to  the  ben^t  ot 
fbe  defendant  as  to  make  the  payment  of  the 
judgment  by  the  dty  a  payment  of  which  the 
defendant  can  avail  Itsdf  In  the  present  case. 
Nor  is  the  second  claim  a  tenable  one.  If  A., 
In  bis  suit  against  B.,  commits  perjury,  and 
thneby  gains  an  unjust  advantage  over  R, 
we  know  of  no  rule  founded  upon  public  pol- 
icy which  forbids  tbe  courts  to  aid  A.  In  re* 
covering  In  a  subsequent  suit  a  just  claim 
which  be  may  have  against  G.  No  authority 
has  been  dted  In  support  of  ttiia  claim,  nor 
are  we  aware  that  any  such  authority  exists. 
Upon  the  facts  found  In  the  present  case  tbe 
plaintiff  has  a  good  claim  for  damages  against 
the  defendant  uid  It  has  not  In  any  way 
been  waived,  discharged,  nor  satisfied,  and 
DO  reason  why  tbe  courts  should  refuse  to 
aid  her  In  recovering  It  appears  upon  the 
present  record.  There  is  no  error.  The  oth- 
er judges  concurred. 


(in  Pa.  St.  48>) 

EmOBRS  V.  DIN3M0RE  et  sL 

(Supreme  Court  of  Pennsylvania.    Nov.  ^ 
1800.) 

DBVI8B— GIFT  OF  FBB. 
A  devise  of  "the  nie  to  my  oldest  sm  O. 
dnrlng  his  life,  and  to  his  bdrs  to  tbe  third 
generation  the  same  use,  then  the  property  to 
be  sold  and  divided  egaal  among  the  neirB  of 
'  O.,  the  farm,"  is  a  devise  of  the  fee  to  C.  and 
his  heirs;  no  other  benefidnry  being  named,  and 
the  restriction  to  tbe  third  generation  being 
merely  an  attempted  restraint  on  alienation  for 
that  period. 

Appeal  from  court  of  common  pleas,  Jeffer- 
son county. 

Ejectment  by  William  R.  Stlgers  against 
Miranda  Diusmore  and  others.  Judgment  tor 
defendants.   Plaintiff  ai^>eals.  Affirmed. 

B.  F.  Shively  and  A.  J.  Tmltt  tor  amelhmt 
Henry  I.  Wilson  and  Cadmus  Z.  Oordon,  for 
appeUees. 

HITCHBUX  X  Ibe  testator  devised  "the 
use  to  my  oldest  son  (^iles  W.  Stlgers  dur^ 
big  his  life,  and  to  his  hein  to  tbe  third  gen- 
eration the  same  use,  then  tbe  property  to  be 
sold  and  divided  equal  among  the  hdrs  of 


Charles  W.  Stlgers;  tbe  tarm,**  ate:  NotwlO- 
standing  the  awkwardness  of  tbe  wording,  the 
testator's  intent  Is  perfectly  de&r  to  give  titie 
farm  to  Charles  and  his  heirs.  No  -other 
beneficiary  Is  maiUoned,  and  It  la  plain  tbat 
the  omls8i(m  is  not  aodd^tal,  but  because  tbe 
testator's  Intent  did  not  contemplsto  that  there 
should  be  room  for  any  other.  The  devlae  Is 
to  Charles  and  his  hdrs,  and  after  tbe  third 
generation  there  Is  to  be  a  dlstrlbntlon  to  his. 
heirs.  Whether  the  phrase,  "then  the  prop- 
erty  to  be  sold  sad  divided  equal,"  means  that 
the  hukd  Is  to  be  sold  "or"  divided,  or  that 
It  be  sold  and  tbe  "proceeds"  divided.  Is  not 
matoriaL  Tbe  Intent  was  to  give  tbe  rem, 
hi  one  ftHin  w  the  other,  to  Charles  and  his 
heirs,  and  this  carried  a  fee.  The  restrlctlim 
to  the  third  generation  was  merdy  an  at- 
tempted restraint  on  alienation  for  that  period. 
This  Is  dear  enough  from  the  general  tenor 
of  the  will.  But  the  eBort  to  continue  the 
testator's  control  after  his  death  Is  aeen,  also. 
In  tbe  direction  that  Charles  "Is  to  farm  tbe 
same  as  I  have  farmed";  and,  among  the 
personal  property  given,  fhe  blacksmith's  tools 
are  "io  be  used  In  sht^"  and  the  old  dock  "to 
stand  where  It  now  stands."  The  fact  that 
the  testatcff.  In  terms,  gave  oalj  **the  nse"  ot 
tbe  farm,  does  not  prevent  the  gift  beUig  a  fee. 
where  tbat  was  his  Intent  Armstrong  v. 
MIchener,  160  Pa.  St  21.  28  AtL  447.  Jodg^ 
meat  affirmed. 


on  Pa.  SL  wn 

BARNES  V.  BLACK  et  at 
(Supreme  Court  of  Pennsylvania.   Nor.  ft» 
1800.) 

FRAtrDVtKNT   CONTBTAMCB  —  PAROL  AMTS> 
NUPTIAL  AOaBBMBNT— DECI<ARA- 
TI0K8  OF  HUSBAND. 

1.  A  deed  of  land  from  husband  to  wife, 
fraadalsit  as  against  creditors  at  tbe  time  it  la 
made,  cannot  be  snstalned  by  relation  back,  as 
a  parol  antenuptial  agreement  notwithstanding 
renonce  of  the  wife  on  the  husband's  representa- 
tions, and  her  freedom  from  fraud. 

2.  The  real  consideration  at  a  deed  from  hmh 
band  to  wife,  therein  redted  to  be  five  dollars, 
"and  the  further  consideration  of  love  and  af- 
fection," may  be  shown  to  be  an  antenuptial 
agreement;  this  not  being  expressly  inconslstnit 
with  the  expressed  consideration. 

3.  Declarations  ot  the  husband  showing  that 
he  was  in  debt  to  oersona  before  hia  marriage 
and  bis  antenuptial  agreement  are  admissible 
against  liis  wife,  in  a  contest  between  her  and 
such  persona  for  land  conveyed  to  her  by  her 
husband,  daimed  by  her  under  an  antennptlal 
agreement,  and  claimed  by  them  on  the  ground 
that  the  conveyance  was  In  fraud  of  creditors. 

Appeal  from  court  of  common  pleas,  Cam- 
bria county. 

Ejectment  by  Anna  Fenn  Barnes  against 
Alexander  A.  Black  and  others.  Judgment 
for  defendants.  Plaintiff  wpeala  Affirmed. 

W.  F.  Stewart  Alvin  Bvans,  J.  W.  Leedi, 
and  F.  P.  Martin,  for  aiq;>ellant .  W.  Bionce 
Rose  and  Jenks  ft  Corbet  for  appellees. 

MITCHELL,  J.  Tbe  main  question  bi  this 
appeal  taaa  been  conduslvely  settled  since  the 
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trial  of  the  ease,  by  Flory  t.  Houck,  186  Pa. 
St  263,  40  AU.  482,  where  it  was  beld  that  a 
deed  of  land  from  a  hasband  to  bis  wife, 
which  is  fraudulent  aa  against  creditors  at 
the  time  It  Is  made,  cannot  be  sastalned  by  a 
relation  back  to  an  antenuptial  agcreement  In 
parol.  The  differences  In  the  facts  between 
that  case  and  this  in  regard  to  the  lapse  of 
.  time,  etc.,  are  not  material  to  the  principles 
of  the  decision.  The  cases  based  on  the  reli- 
ance of  the  wife  on  the  husband's  representa- 
tions, and  her  freedom  from  participation  in 
any  fraud,  are  not  applicable;  for,  as  was 
there  said,  the  objection  Is  not  to  the  validity  or 
sufficiency  of  the  consideration  of  marriage, 
but  to  the  couTeyance  of  land  by  parol.  For 
the  same  reason  the  absence  of  the  fourth 
section  of  the  statute  of  frauds  (29  Oar.  II.) 
does  not  change  the  result  The  argument 
further  urged  by  appellant's  counsel,  that 
marriage  Is  such  part  performance  as  in 
equity  will  take  the  case  out  of  the  statute, 
was  also  fully  conaldered  and  oTerrnled  in 
that  case. 

The  deed  from  Barnes  to  ap[>ellant  recited 
a  consideration  of  five  dollars,  "and  the  fur- 
ther consideration  of  loTe  and  affection  for 
my  said  wife."  The  plaintiff  was  entitled  to 
prove  that  the  real  consideration  was  the 
ant^uptlal  agreement.  It  was  not  In  the  lan- 
guage of  Buckley's  Appeal,  48  Pa.  St  491, 
directly  Inconsistent  with  the  consideration 
expressed,  and  It  was  therefore  error  to  ex- 
clude It  But  as  the  antenuptial  agreement 
If  proved,  would  not  have  been  of  avail 
against  the  creditors,  the  error  did  no  injury 
to  appellant 

The  third  and  sixth  assignments  must  be 
overmled.  The  evidence  objected  to  amount- 
ed to  much  more  than  mere  declarations  of 
the  husband.  The  witnesses  testified  to  ac- 
tual money  transactions  In  their  presence, 
whereby  the  husband  became  Indebted.  But 
even  as  declarations  they  would  have  been 
admissible.  The  fact  Inquired  Into  was  wheth- 
er the  husband  was  In  debt  to  the  parties 
named  at  the  time  referred  to,  which  was 
long  prior  to  his  marriage  to  the  plaintiff  and 
to  the  antenuptial  agreement.  At  the  time 
they  were  made  they  were  adverse  to  his 
own  interest  and  his  future  wife  tiad  no  In- 
terest in  the  matter.  His  declaratlods,  there- 
fore, even  as  against  her.  stand  on  the  same 
footing  as  those  of  a  grantor  before  he  has 
parted  with  his  title.  The  legal  objections 
are  not  to  the  competency  of  the  facts  as  evi- 
dence, but  to  the  proof  of  them  by-  the  bus- 
liand  against  the  interest  of  the  wife.  Cases 
like  Martin  v.  Rutt  127  Pa.  St  380,  17  Atl. 
D93,  where  the  declarations  of  the  husband 
after  marriage,  and  post  litem  motam,  are  ex- 
cluded, rest  on  entirely  different  grounds. 

The  other  assignments  do  not  require  spe- 
cial notice.  The  records  were  In  evidence  as 
part  of  the  defendants'  title,  and  were  sub- 
mitted with  the  other  evidence,  with  the  in- 
struction to  the  jury  that  the  question  for 
them  was  the  good  faith  of  the  Judgments; 


"that  Is,  do  they  represent  valid  debts  exist- 
ing at  the  time  they  were  obtained."  That 
was  the  only  Issue  In  the  case,  and  It  was 
properly  submitted.  It  Is  the  appellant's  mis- 
fortune that  the  jury  decided  it  against  bar. 
Judgment  afflmfed. 


(198  Pa.  8t  Ml) 
RYND  V.  BAKER  et  aL 

(Supreme  Court  of  Pennsylvania.    Nov.  6, 
1809.) 

DBBDS— RBVOCATION— APPBAIr-BXCEPTIONS. 

1.  Where  do  exception  U  taken  to  tlie  form  of 
the  reecrvatloD  of  a  point  at  the  trial,  the  par- 
ties are  bound  fay  it  and  cannot  be  heard  to  ob- 
ject on  appeal. 

2.  A  coDvej-ance  in  trust  by  grantor,  without 
reeervation  of  the  power  of  revocation,  of  his  es- 
tate, to  trustees,  to  manage,  and  pay  out  of  the 
income  a  sufficiency  for  his  own  and  his  family's 
support,  and  ou  ma  death  to  convey  it  as  he 
appoints  by  his  will,  where  he  by  nls  will  di- 
rects Its  transfer  to  certain  benefidarles.  Is  not 
revoked  by  a  subsequent  conveyance  of  a  portion 
of  the  trust  property  to  another,  not  an  ap- 
pointee under  the  will,  since  the  deed  of  trust 
and  the  will  devested  his  title,  and  invested  it 
in  such  beneficiaries. 

Appeal  from  court  of  common  pleas.  Yenan- 

go  county. 

Action  In  ejectment  by  EHiza  Rynd  against 
William  Baker  and  others.  From  a  judgmrait 
for  defendants,  plaintiff  appeals.  Affirmed. 

Dunn  &  Carmlchael  and  John  M.  McOlll, 
for  appellant  J.  H.  Osmer  &  Sons  and  Tzaz 
&  Parker,  for  appellees. 

GREEN,  J.  A  'reversal  of  this  case  npon 
the  ground  of  a  defective  reservation  of  a 
point  would  not  be  of  the  slightest  advantage 
to  either  side.  Upon  a  retrial  the  identical  ques- 
tion reserved  by  the  court  would  again  arise 
upon  the  defendants'  request  for  a  binding 
Instruction  to  the  jury  that  upon  all  the  evi- 
dence the  verdict  ahould  be  for  the  defendants. 
Moreover,  our  modem  decisions  alt  hold  that, 
If  no  exception  Is  taken  to  the  form  of  the 
reservation  at  the  trial,  the  parties  are  bound 
by  it  and  cannot  be  heard  In  this  court 
against  It  Mohan  v.  Butler,  112  Pa.  St  596, 
4  Atl.  47;  Boyle  v.  Borough  of  Mahanoy  City, 
187  Pa.  St.  6,  40  Atl.  1093. 

The  only  question  In  this  case  la  a  pure 
legal  question,  to  wH,  whether  the  deed  of 
trust  made  by  John  Rynd  to  Smith  and  Bur- 
chard  on  May  19,  1885,  was  revocable.  If  It 
was  not,  the  plaintiff  had  do  title,  and  could 
not  recover.  The  deed  Is  an  absolute  con- 
v^ance  by  the  grantor  to  the  grantees  of  all 
the  grantor's  estate,  real  and  personal,  ex- 
cept certain  personal  (battels  named.  In  fee 
simple,  to  hold  upon  certain  specified  trusts. 
The  only  ones  which  had  any  significance 
here  are  thus  expressed:  "To  take  cliaixe  of 
all  my  real  estate,  let  the  same,  collect  the 
rents  thereof,  paying  the  taxes  thereon  and 
keeping  the  same  In  repair.  To  take  posses- 
sioD  of  and  collect  and  receiva  all  my  pei^ 
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wmal  estate  bereby  conreyed,  and  manage  and 
nfely  Inrest  the  same.  Ont  of  the  Income  of 
all  my  estate  wblcb  shall  not  be  subiect  to 
ms  control  or  oisagementa,  to  pay  from  time 
to  time  BiKdi  nuns  as  shall  be  pn^er  for  the 
liberal  and  comfortable  support  and  mainte- 
nance of  myself,  tamlly,  and  establishment, 
In  Tlew  of  my  estate  and  condition  In  life, 
for  which  anms  my  receipt  shall  be  snffldent 
Tooctaer.  To  reinvest  and  accmudate  Oie  res- 
idue, if  any,  of  the  net  Income  dnrti%  u^  life, 
and  upon  my  death  to  convey  and  assign  the 
whole  estate,  with  all  aocnmnlatlonB,  as  I  have 
by  my  will  heretofore  made  willed  regarding 
my  estate,  or,  If  It  be  revoked  by  me,  as  I 
Shan  by  any  will,  or  writing  In  the  nature 
thereof,  hereafter  to  be  mad^  direct  and  ap- 
ptrint,  and,  in  default  of  such  appointment,  to 
my  wife  and  t^lldren  now  living,  in  sach  shares 
and  for  such  estates  as  tht^  would  respective- 
ly have  of  my  estate  under  the  intestate  laws 
of  Pennsylvania  In  case  of  m^  death  Intes- 
tate, leaving  all  of  them  surviving;  but  my 
wife  to  receive  only  in  case  she  sorvlves  me 
and  rellnqniBhes  her  dower."  On  the  30th 
day  of  August,  1880.  John  Rynd.  the  grantor 
fn  the  deed,  executed  his  last  \rill  and  testa- 
ment, reciting  bis  power  of  appolntmmt  un- 
der the  deed  of  trust,  and  declaring  that  he 
Intended  "hereby  to  wIU,  appoint,  and  dispose 
of  as  well  all  estate,  real  and  personal,  where- 
of X  have  power  of  appointment  under  my 
deed  of  trust  to  the  Bev.  W.  O.  Burchard, 
now  deceased,  and  Robert  S.  Smith,  as  tnu- 
teesj  as  all  whereof  I  shall  at  my  decease  be 
absolute  owner,  and  to  exercise  as  well  all  my 
powers  of  disposition  and  appointment  under 
said  deed  as  all  my  rights  and  powers  as 
owner,  to'  wit**  He  then  proceeds  to  dl^se 
by  the  will  of  his  entire  estate,  giving  one* 
third  to  his  widow;  and  of  the  remaining 
two-thirds  he  gives  one-sixth  to  his  son  Gyms, 
without  charging  him  with  advancements,  and 
one-slxtfa  each  to  his  four  other  living  chil- 
dren, and  the  heirs  of  one  that  was  dead, 
subject  to  specified  advancements.  As  he 
never  revoked  this  will,  or  made  any  other, 
it  became  operative  at  his  decease,  which  oc- 
curred hi  November,  1892,  and  was  a  formal 
and  complete  exercise  of  his  power  of  ap> 
pototment  reserved  in  the  deed  of  trust.  Dur* 
lug  his  life  he  never  made  or  attempted  to 
make  any  revocation  of  the  deed  of  trust,  but 
lived  under  its  provisions  and  In  acoirdance 
with  Its  terms  until  his  death.  It  is  manifest 
therefore,  that  the  deed  of  trust  was  literally 
carried  oat  and  fully  perfonned,  In  all  its 
terms,  by  the  grantor  during  his  life.  By  the 
«erclse  of  his  power  ot  apptdntment  the  ben- 
eftdarlee  who  were  to  take  under  the  deed  of 
trust'  were  expressly  dedgnated,  and  their 
several  Interests  in  the  proper^  conveyed  to 
the  trustees  by  tbe  deed  of  trust  spedflcally 
defined.  From  and  after  the  execution  of 
the  will  they  were  as  clearly  determined  as 
If  they  had  been  named  in  the  deed. 

If  there  were  nothing  else  In  this  case  but 
the  Instruments  already  considered,  It  Is  per^ 


fectly  manifest  tiial;  under  all  tbe  authori- 
ties upon  this  subject,  m  complete  divestiture 
of  the  tltie  of  Jobn  Rynd  to  the  property  for- 
merly held  by  him,  and  a  complete  investment 
of  that  title  In  the  persona  named  In  the  will, 
were  accomplished.  The  title  of  the  appoint- 
ees named  In  the  will  would  date  back  Ita 
Inc^tion  to  the  date  of  the  will,  thebr  posses- 
sion only  being  deferred  until  the  tiine  of 
John  Raid's  death.  Their  right  or  title  to 
have  the  property  un^  the  deed  ot  trust 
was  established  whoi  the  will  was  made,  be- 
cause at  that  time  tiie  testator  exercised  his 
power  of  appointment  under  the  deed,  and  la 
the  only  manner  In  wUch  he  could  exercise  it 
under  the  terms  of  the  deed.  But  the  plahi- 
tifr  claims  title  to  a  part  of  the  pr(^)»ty  of 
John  Rynd  under-  a  deed  made  subsequent  to 
the  date  of  the  will.  This  deed  Is  from  John 
Rynd  and  wife  to  Bllsa  Rynd,  and  Is  dated 
October  7,  1891;  and  the  property  described 
In  it  is  two  tracts  of  land,  of  100  acres  each, 
situate  In  Oomplanter  township,  Venango 
county.  The  deed  was  a  voluntary  conv^- 
ance,  the  consideration  being  the  nominal  sum 
of  one  dollar.  It  does  not  contain  the  least 
reference  to  the  previous  deed,  of  trust,  nor 
does  It  claim  to  be  an  exercise  of  the  power 
of  appointment  reserved  in  that  deed.  It 
contains  no  revocation  of  the  deed  of  trust, 
nor  any  apression  of  any  Intent  to  revoke  It 
or  to  disregard  it  Nor  does  It  contain  any 
refermee  to  the  will  of  John  Bynd.  which 
was  executed  on  August  30;  1880,  some  14 
months  prior  to  the  date  of  the  deed  to  EUIza 
Rynd;  nor  is  tiiere  In  the  deed  any  expression 
of  any  purpose  to  revoke  the  will,  or  to  make 
the  conveyance  in  derogation  of  Ita  provi- 
alons,  or  with  any  Intent  to  change  the  aj^ 
jMlntment  made  In  the  will.  In  short  this 
deed  was  nothh«  but  an  ordinary  deed  in  fee 
simple  to  Bllza  Rynd  for  a  part  of  the  prop- 
erty which  had  already  been  conveyed  to 
trustees  by  the  deed  of  trust  and  whlcdi  was 
included  In  Ibe  deed  of  appointment  made  by 
the  will.  The  simple  question  Is,  does  the 
plahitiff  take  any  title  under  the  deed  to  her? 
The  absence  of  a  power  of  revocation  from  a 
deed  of  trust  eacb  as  thto,  standing  by  Itself, 
has  no  efficacy  to  authorise  either  party  who 
executed  the  deed,  or  any  court  on  his  appli- 
cation, fo  revoke  the  deed-  It  is  only  when 
connected  with  other  circumstances  which 
show  that  the  clause  of  revocation  was  omit- 
ted by  mistake  or  fraud,  or  that  the  object  of 
the  deed  of  trust  has  billed  hy  reason  of  the 
death  of  the  cestui- que  trust  during  the  life- 
time of  the  grantor,  or  some  other  equally 
strong  and  urgent  cause,  that  It  can  be  pez^ 
mitted  to  Justify  a  decree  of  revocation.  In 
the  present  case  there  are  no  circumstances 
of  any  kind  that  require  either  the  Interven- 
tion of  a  court  to  decree  a  revocation,  or  to 
sanction  an  attempted  revocation  by  the  mere 
act  of  the  party.  The  bare  questicm  remains 
whether  the  deed  of  trust  was  a  revocal^  in- 
strument so  that  it  might  be  revoked  In 
whole  or  in  part  by  a  mere  conveyance  of  a 
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part  of  the  tnurt  property  made  inbseqneiitly 
by  tbe  grantor  to  another  perBon,  not  an  ap- 
pointee tinder  tbe  wlU.  It  is  very  difficult,  In- 
deed Impossible,  to  understand  how.  If  It  were 
not  In  Itself  a  reTOcable  Instrument,  and  waa 
not  affected  by  extraordinary  clrcumstancea 
raffldent  to  Justify  a  decree  of  revocation.  It 
coQld  become  revocable  simply  because  the 
grantor  made  a  aubseqaent  deed  Inconsistent 
with  Its  terms.  If  an  Irrevocahle  Instrument 
conid  be  set  aside  by  the  mere  act  of  the 
grantor  Inconsistent  with  the  trust,  there 
would  be  no  sucb  thing  as  an  Irrevocable  con- 
veyance of  property  In  trust  Such  Is  not 
tbe  law,  and  It  has  never  been  so  held. 

The  argument  In  support  of  tbe  claim  of 
tbe  plaintiff  In  this  case  Is  founded  upon  cer- 
tain decisions  of  this  court  which  It  Is  anp- 
posed  require  or  authorize  a  decMctti  In  ber 
favor.  An  examination  of  those  cases  will 
■how  that  they  do  not  support  the  plaintiff's 
contention.  Tbe  prlnc^ial  case  relied  upon  Is 
Frederick's  Appeal,  62  Pa.  St  838.  In  that 
case  the  ruling  of  tbls  court  was  placed  upon 
tbe  speda!  drcnniBtances  that  tbe  purpose  of 
the  deed  was  merely  to  serve  the  personal  In- 
terest and  convenience  of  the 'grantor;  the 
trustees  being  agents  to  collect  bis  assets,  and 
pay  his  debts,  and  render  blm  an  account  of 
Uielr  doings  every  year.  For  tbto  purpose 
ttiey  were  authorised  to  sell  such  parts  of  his 
real  and  personal  estate  as  were  necessary  to 
pay  bis  debts.  Tbey  were  alao  to  ai^ly  so 
much  of  the  proceeds  of  sales  as  was  neces- 
■aiy  to  the  support  of  the  grantor  during  his 
life,  and  after  his  death  they  were  to  divide 
what  was  left  among  his  nine  children.  It 
was  held  that  all  these  objects  were  for  the 
personal  convenience  of  tbe  grantor,  and  that 
no  beneficial  Interest  was  to  vest  in  his  chil- 
dren until  after  bis  death;  thus  girlng  a 
testamentary  character  to  the  hutmment, 
whleb  made  It  revocable.  Another  circum- 
stance relied  upon  was  that  the  grantor  had 
executed  a  formal  deed  of  revocation  of  the 
origftaal  deed  of  trust,  wbich  he  had  a  right 
to  do,  because  of  tbe  testamentary  character 
of  tbe  deed.  In  tbe  present  case  It  Is  enough 
to  say  that  ell  of  these  special  circumstances 
are  absent  There  Is  no  provision  for  the 
■ale  of  property  and  assets  to  raise  money  for 
tbe  payment  of  debts.  There  was  no  deed  of 
revocation  of  the  original  deed  of  trust  The 
property  was  to  be  conveyed  to  such  persons 
as  the  grantor  should  appoint,  and  he  did  ex- 
ercise that  power,  and  never  attempted  to 
revoke  the  original  deed  or  to  alter  its  terms. 
In  tbe  recent  case  of  Wilson  v.  Anderson,  186 
Pa.  St  5S1,  40  Atl.  1096,  our  Brother  Dean 
has  expressed  the  views  of  this  court  In  re- 
lation to  Frederick's  Appeal  in  the  following 
words:  "A  careful  reading  of  the  opinion  will 
show  that  the  Judgment  was  based  on  the 
fact  that  the  deed  was  made  wholly  for  the 
conrenlence  of  the  grantor,  in  that  it  relieved 
bim  from  the  management  of  his  estate.  Be- 
sides, there  was  nothing  In  tbe  deed  Itself,  or 
In  the  drcurostancea  attending  its  execution. 


manifesting  an  Intention  that  It  should  be  Ir- 
revocable. On  Its  peculiar  facta,  that  case 
stands  by  itself.  It  Is  not  authority,  as  ar- 
gued by  appellant,  for  the  sweeping  proposU 
tlon  that  every  voluntary  trust  conveyance  of 
property  which  reserves  to  tbe  grantor  a  life 
Interest,  with  a  direction  to  convey  to  others 
the  principal  of  his  estate  at  his  death,  Is  a 
testamentary  instrument,  and  therefore  rev- 
ocable by  a  subsequent  wiU."  BIck's  Ap- 
peal, 100  Pa.  St  528,  is  also  cited  for  the  ap- 
pellant, but  the  slightest  examination  shows 
that  it  has  no  relevancy.  The  opinion  of  this 
court  was  based  upon  the  facts  that  the 
grantor,  an  ignorant  old  wonian,  75  yeara  of 
age,  was  deceived  by  those  who  adylsed  ber 
to  execute  the  deed  into  the  belief  that  It  was 
revocable  In  terms,  when  In  fact  it  was  irrev- 
ocable; that  she  was  misled  by  tbe  false 
representations  of  the  grantee;  that  It  was 
improvident,  as  It  stripped  her  of  her  prop- 
erty and  left  ber  insufficient  means  for  her 
support;  and  that  it  was  revoked  by  tbe  exe- 
cution of  a  formal  deed  of  revocation.  In 
Bffe's  Appeal  110  Pa.  St  232,  1  AtL  226,  also 
dted  for  tbe  appellant  the  instrument  was 
held  to  be  a  will  for  tbe  reasons  stated  in  tbe 
opinion,  and  It  was  therefore  revocable.  In 
Chnitnut  St.  Nat  Bank  v.  Fidelity  Insurance 
Trust  &  Safe-Deposit  Co.,  186  Pa.  St  333,  40 
Atl.  486,  there  were  two  deeds  and  a  will, 
which  we  held  must  all  be  considered  together 
as  one  combined  whole,  and  all  of  which  were 
testamentary,  and  therefore  revocable.  The 
present  case  does  not  belong  in  tbe  cat^ocy 
of  cases  of  which  the  foreg<ring  are  examples. 
On  the  contrary.  It  does  belong  In  the  class 
of  cases  in  which,  beginning  with  Reese  v. 
Ruth,  13  Serg  &  R.  434,  and  ending  with  Wil- 
son V.  Anderson,  186  Pa.  St  S31,  40  Atl.  1096, 
It  has  always  been  held  that  If  the  grantor  in 
a  voluntary  deed  of  trust  conveys  the  legal 
title  to  tbe  trustee,  without  reserving  a  power 
of  revocation,  the  trust  will  be  enforced  in 
t&vor  of  the  beneficiaries,  even  though  the 
enjoyment  of  their  estate  Is  postponed  until 
after  the  death  of  the  grantor  In  tbe  deed.  In 
the  original  case  (Reese  v.  Ruth)  tbe  trust 
was  substantially  Identical  with  ttK  trust  In 
the  present  case.  Tbe  trustee  was  to  Invest 
the  trust  estate  for  the  benefit  of  the  grantor, 
allowing  her  during  her  life  a  comfortable 
support  and  at  her  deatii  to  pay  over  tbe 
fund  to  such  persons  as  the  grantor  should 
appoint  by  will,  and,  In  default  of  a  will,  to 
the  persons  who  would  be  entitled  to  her  es- 
tate by  law.  Tbe  grantor,  being  dissatisfied 
with  tbe  manner  in  which  the  trust  was  be- 
ing executed,  and  alleging  that  the  trustee 
refused  to  allow  her  sufficient  support,  filed 
a  bill  in  eqnlty  to  revoke  the  trust;  but  this 
court  held  that,  while  she  might  recover  the 
support  In  an  appropriate  action,  there  waa 
no  power  to  revoke  the  trust.  This  case  was 
followed  In  Re  Greenfield's  Estate,  14  Pa.  St 
489,  where  tbe  grantor  executed  an  absolute 
deed  for  all  her  propeitr  to  third  persons,  who 
executed  a  contemporaneous  declaration  of 
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truflt.  In  vhlcb  they  declared  that  they  held 
the  proi>erty  la  trust  to  apply  the  income  and 
profltB  In  such  manner  as  the  grantor  should 
direct  during  her  life,  and  after  her  death  to 
sell  the  property  and  apply  the  proceeds  to 
the  payment  of  debts,  expenses,  compensatloD 
to  the  trustees,  and  the  residue  to  rarlous 
iwrsotts  named.  An  attempt  was  made  by 
her  executors  to  have  the  deed  set  aside  for 
various  reasons,— as  being  Improrldeut,  not 
onderstood  by  the  grantor  (she  believing  that 
It  was  a  will,  and  so  speaking  of  It),  want  of 
proper  InformatloD,  large  gifts  to  her  tmstees. 
and  other  matters;  but  all  to  no  purpose. 
After  a  protracted  and  severe  contest,  It  was 
sustained  as  an  Irrevocable  deed.  Bell,  J., 
delivering  the  ophilon  of  this  court,  said:  "The 
perfect  right  of  a  proprietor  to  devest  himself 
of  his  estate  by  way  of  gift,  unlnduced  by 
pecuniary  considerations,  Is  among  those 
which  do  not  admit  of  qnestlon;  and  when 
such  a  gift  Is  executed,  or  othetwlse  fixed  In 
the  beneficiary,  either  by  the  direct  convey- 
ance of  an  estate  or  the  creatioa  of  a  use.  It 
Is  beyond  the  power  of  the  donor  or  his  rep- 
resentative to  revoke  It  SetUements  like 
that  before  ns,  reserving  a  present  Interest  In 
the  creator  of  them,  and  carrying  a  future 
benefit  or  twnnty  to  other  designated  parties, 
are  very  unusual.  If  fairly  made  and  carried 
Into  effect,  uninfluenced  by  fraud  or  circum- 
vention, they  cannot  be  subsequently  Im- 
peached, as  la  shown,  among  other  determina- 
tions, by  our  own  case  of  Reese  v.  Ruth,  13 
Setg.  &  B.  434."  In  Fellow's  Appeal,  03  Pa. 
St.  470,  the  grantor,  In  consideration  of  bis 
Infirmities  of  advanced  age  and  one  dollar, 
conveyed  all  his  real  and  personal  estate  sit- 
uate In  eight  states  to  a  trustee,  who  was  to 
sell  the  property,  paying  over  the  proceeds  to 
the  grantor,  and  afterwards  paying  debts  and 
expenses  of  the  trust,  and  the  residue  to  per- 
sons as  might  be  directed  In  writing  there- 
after to  be  executed  by  the  grantor,  and  in 
default  thereof  to  bis  heirs.  There  were,  In 
all,  three  deeds  of  similar  import.  The  gran- 
tor subsequently  executed  deeds  of  revocation, 
and  filed  a  bill  In  equity  for  a  revocation,  but 
did  not  succeed.  After  his  death  bis  heirs 
filed  a  bill  for  the  same  purpose,  but  it  was 
of  no  avail.  Mr.  Justice  Mercnr,  delivering 
the  opinion  of  this  court,  said:  "There  Is  no 
power  of  revocation  reserved  In  either  of 
these  deeds.  It  Is  not  shown  that  either  of 
these  conveyances  was  procured  by  fraud  or 
unfair  dealing.  They  appear  to  have  been 
the  result  of  the  deliberate  Judgment  and  un- 
constrained win  of  Mr.  Fellows.  The  trust 
was  accepted  and  acted  upon  by  the  appellee. 
The  title  of  a  trustee  under  a  deed  of  trust  Is 
complete  and  Irrevocable  by  the  settlor,  al- 
though the  transaction  be  purely  voluntary. 
Hill,  Trustees,  82.  Nor  does  tbe  fact  that 
the  grantor  reserved  an  Interest  during  life 
Id  the  proceeds  ot  the  property,  and  gave  a 
fntnre  benefit  to  other  persons  named,  give  an 
Implied  right  tt  nrocatlon.  Beew  t.  Bath, 


18  Serg.  &  R.  484;  Bckman  r.  Eckman,  68 
Pa.  St.  460.  It  controverts  no  rule,  nor  policy 
of  the  law,  but  executes  the  Intention  of  - tbe 
grantor."  The  same  rule  was  applied  and 
enforced,  even  against  a  bill  to  revoke  the 
deed  by  the  grantor.  In  Simon  v.  Simon,  163 
Pa.  St  292,  28  Atl.  657,  and  again  In  Enowl- 
son  V.  Flemhig,  165  Pa.  St  10,  30  Atl.  619,  in 
both  of  which  It  was  held  that  equity  will  not 
Intervene  In  such  cases,  except  upon  tbe  grav- 
est considerations,  affecting  the  Integrity  of 
the  transaction.  Perhaps  the  most  analo- 
gous, as  It  Is  the  most  recent,  of  our  cases,  is 
Wilson  V.  Anderson,  186  Pa.  St.  531,  40  Atl. 
1096,  in  which  the  whole  subject  was  most 
exhaustively  considered  by  our  Brother  Dean, 
who  delivered  the  opinion  of  the  court;  the 
case  having  been  decided  In  1S98.  It  la  not 
necessary  to  review  It  In  detail.  The  syllabus 
of  the  case  sufOdently  expresses  the  leading 
propositions  which  were  adjudged.  It  Is  as 
follows:  "If  the  Intentlonof  the  grantor  at  the 
time  he  delivers  a  voluntary  deed  of  trust  Is 
to  part  with  the  legal  title,  the  trust  wUl  be 
enforced  In  favor  of  t3fs  beneficlarlea,  even 
though  their  enjoyment  of  the  estate  Is  post- 
poned until  the  death  of  their  benefactor. 
Equity,  because  of  exceptional  facts.  In  rare 
cases  has  revoked  tbe  trust,  or  held  It  revo- 
cable by  the  grantor,  because  plainly  a  testa- 
mentary Instrument  hut  the  general  rule  has 
remained  without  change."  In  tbe  course  of 
the  opinion  It  was  said:  **The  deed  contains 
no  power  of  revocation.  By  Its  torms  the 
legal  estate  at  once  vested  In  the  trustee, 
with  a  poww  of  alienation,  subject  to  the 
approval  of  tbe  settlor,  but  no  pow^  to  con- 
vey by  the  settlor  himself  was  reserved.  Nor. 
In  case  of  conveyance  of  the  whole  or  any 
part  of  the  land,  were  the  proceeds  to  pass  to 
tbe  control  of  the  grantor.  On  the  contrary, 
by  Its  express  terms,  the  subject  of  the  trust 
was  still  to  remain  In  tbe  hands  of  tbe  tmstee 
for  Investment  and  reinvestment  to  abide  the 
purpose  of  the  trust  There  was  an  absolute 
vesting  of  the  equitable,  estate  In  his  brcfthers 
and  riater,  subject  only  to  his  life  enjoyment 
of  the  Income.  •  •  •  A  present  equitable 
estate  vested  in  the  beneficiaries  Immediately, 
which  In  the  future  would  merge  with  the 
legal  title,  which  latter  was  to  be  conveyed 
to  them  on  the  grantor's  death.  Every  word 
In  the  deed  Is  an  apt  one,  as  expressing  a 
present  Intention  to  Irrevocably  convey  a  pres- 
ent estate,  to  be  enjoyed  In  the  future.  •  *  * 
And  the  estate  granted  vests  at  once  In  tbe 
tKneficIarles,  in  tbe  absence  of  negative  words, 
even  if  the  period  of  enjoyment  he  postponed. 
In  this  case  the  grantor  could  have  reserved 
a  power  of  revocation,  bu,t  he  did  not"  Every 
bit  of  the  foregoing  language  Is  directly  rele- 
vant and  pertinent  to  the  present  contention, 
and  controls  it.  Further  citations  are  quite 
unnecessary.  We  are  of  the  opinion  that  the 
rulings  of  the  learned  court  below  were  en- 
tirely corfect  and  the  assignments  of  wror 
are  all  dlamlaaed.  Judgment  affirmed. 
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093  Pa.  St.  461) 

ATE  et  al.  t.  PHILADELPHIA  00. 

(Supreme  Coart  of  PennsylTania.    Not.  6^ 

1899.) 

l^EASB  OF  OIL  LAND— NOTICE  TO  A88I0NBB 
OP  PRIOR  LEASE— RE- ENTRY  OF  LBaBOR-- 
AKAMDONHEMT— QUESTIONS  FOR  JURT. 

1.  Where  a  subsequent  lease  refers  to  a  for- 
mer ooe,  an  asBignee  of  the  sabsegaent  lessee 
will  be  held  to  have  Uken  with  notice  of  the 
prior  lesse. 

2.  Where  the  parties  to  a  lease  of  oil  land  pro- 
vide for  a  test  well,  aad  what  shall  be  done 
if  it  prodQces  oil  In  paring  quantities,  bnt  make 
no  provision  if  the  well  proves  dry,  there  is  an 
implied  obligation  on  the  leasee,  if  the  test  well 
proTes  dry,  to  proceed  with  the  exploration  with 
reasonable  diligence,  according  to  the  nsnal 
coarse  of  the  business. 

a  A  failure  to  bo  proceed  with  the  e^loratlon 
la  an  abandonment,  whldi  will  snstain  a  re^- 
try  by  the  lessor. 

4.  Whether  or  not  a  lessee  has  abandoned  his 
lease  so  as  to  entitle  the  lessor  to  re-entir  is  for 
the  Jnry  to  determine  from  the  acta  and  inten- 
tlona  of  the  partlea. 

Appeal  from  court  of  common  pleas,  Aim- 
■trong  county. 

Action  of  ejectmeD,t  by  Fred'  Aye  and  oth- 
ers against  the  Philadelphia  Company.  There 
was  a  Judgment  for  idolntUhg  and  defend- 
ant appeals.  ReTeraed. 

The  following  is  a  history  of  the  case  from 
appellant's  paper  booli;  "This  is  an  action  of 
ejectment  upon  an  oil  and  gas  lease,  the  par- 
ties plaintiff  and  defendant  claiming,  respec- 
tively, under  two  difterent  leases  made  by 
Campbell,  the  owner  of  the  land.  The  do- 
fendant  went  into  possession  of  the  land  in 
18M,  and  drilled  a  well;  having  previously 
acquired,  by  assignment,  a  lease  made  by 
Campbell  In  1891  to  Bailey.  This  action  was 
brought  April  8,  1897;  the  plaintiffs'  claim 
being  based  upon  a  prior  lease  from  Camp- 
bell, dated  July  11,  1887.  When  the  defend- 
ant acquired  the  Bailey  lease  and  entered  into 
possession,  the  plaintiffs'  lease  had  not  been 
recorded,  nor  had  the  plaintiffs  at  any  time, 
between  1887  and  1894,  entered  upon  the 
land,  or  done  anything  whatever  towards 
drilling  or  developing  the  property  for  the 
production  of  oil  or  gas,  nor  had  they  paid 
any  rentals  whatever  to  Campbell.  The  Bai- 
ley lease,  under  which  defendant  claims,  con- 
tained a  clause  which  gave  notice  that  the 
earlier  lease  under  which  plaintiffs  claim  had 
been  made,  but  without  affirming  its  exist- 
ence or  validity  at  the  date  of  the  Bailey 
lease.  The  defendant's  contention  was  that 
the  plaintiffs'  rights  under  the  Qrst  lease  bad 
been  lost  or  abandoned  by  failure  to  operate 
thereunder  with  reasonable  diligence.  At  the 
trial  the  court  gave  the  Jury  peremptory  in- 
structions to  find  In  favor  of  the  plaintiffs, 
and  the  defendant  appealed." 

Orr  Bufflngton  and  DalseU,  Scott  A  Qordon. 
for  appellant  W.  D.  Patton,  M.  F.  Leason, 
and  Neale  &  Painter,  for  appellees. 

MITCHELL,  J.  The  lease  to  Aye  and  Mar- 
tin being  referred  to  In  the  lease  from  Camp- 
Mi  to  Bailey,  the  appelant,  as  aaaignee  of 


Bailey,  must  be  held  to  have  taken  with  no- 
tice. The  recital  of  the  prior  lease,  how- 
ever, was  not  an  affirmance  by  Campbell  of 
its  continuing  validity,  bat  a  disclaimer  by 
him  of  responsibility  on  that  subject  It  was 
a  refusal  to  declare  or  enforce  a  forfeiture 
himself,  but  a  transfer  of  his  right  Id  that  re- 
gard, whatever  It  might  turn  out  to  be,  to  ap- 
pellant which  assumed  the  risk.  Its  entry 
and  commencement  of  operations  on  the  land 
were  an  enforcement  of  a  forfeiture  for  aban- 
donment If  Campbell  had  that  right  This 
depends  on  the  circumstances.  By  their  lease 
from  Campbell,  the  appellees  covenanted  to 
comidete  a  test  well  in  the  vicinity  within  six 
months,  and,  if  oil  should  be  found  In  pay- 
ing quantities,  to  complete  a  well  on  the 
leased  premises  within  the  next  six  months, 
or  pay  a  yearly  rental  per  acre  for  the  delay. 
The  royalty  reserved  as  rent  by  the  lea&OT 
was  one-eighth  of  the  oil  produced.  The 
lease  was  made  July  11,  1887.  The  test  well 
was  put  down  on  a  farm  in  the  vicinity,  but 
produced  no  olL  A  second  well  was  drilled 
on  another  farm,  with  like  result  and  oper- 
ations then  ceased,  without  any  well  on  the 
leased  premises.  On  October  2,  1891,  Camp- 
bell leased  to  Bailey,  and  on  June  19,  189^2; 
Bailey  assigned  his  lease  to  the  appellant 
The  lease  from  Campbell  to  appellees,  it  will 
be  seen,  contained  express  covenants  what 
the  lessees  should  do  in  a  certain  event  but 
made  no  provision  for  the  contingency  of  the 
test  well  proving  dry,  which  Is  what  actually 
happened.  In  such  case.  It  becomes  neces- 
sary to  inquire  what  covenants.  If  any,  are 
implied.  It  was  held,  as  far  back  as  Watson 
T.  O'Hem,  e  Watts.  362,  that  a  lease  of  a 
stone  quarry.  In  consideration  that  the  lessee 
shall  pay  a  certain  price  per  perch  for  all 
stone  taken  out,  though  called  by  the  par- 
ties a  "privilege  and  liberty,"  is  a  contract 
by  the  lessee  that  the  quarry  shall  be  worked, 
and  failure  to  do  so  is  an  actl(»iable  breach. 
The  rule  Is  thus  stated  by  the  present  chief 
Justice  in  Koch  &  Balllet's  Appeal,  93  Pa. 
St  434,  442:  "Where  a  right  to  mine  Iron 
ore  or  other  minerals  Is  granted  In  consider- 
ation of  the  reservation  of  a  certain  propor- 
tion of  the  product  to  the  grantor,  the  law 
implies  a  covenant  on  the  part  of  the  grantee 
to  work  the  mine  in  a  pr<^r  manner  and 
with  reasonable  diligence,  so  that  the  grantor 
may  receive  the  compensation  or  income 
which  both  parties  must  have  had  in  contem- 
plation when  the  agreement  was  entered 
Into."  So,  In  Bay  t.  Oas  Co.,  138  Pa  St 
576,  5S9.  20  Atl.  1065,  It  was  said  by  our  hite 
Brother  Clarke:  "While  the  obligation  on  the 
part  of  the  lessee  to  operate  is  not  expressed 
In  so  many  words.  It  arises  by  necessary  Im- 
plication. •  •  •  If  a  farm  Is  leased  for 
farming  purposes,  the  lessee  to  deliver  to  the 
lessor  a  share  of  the  crops,  in  the  nature  of 
rent,  it  wontd  be  absurd  to  say,  because  there 
was  no  express  engagement  to  farm,  that  the 
lessee  was  under  no  obligation  to  cultivate 
the  land.  An  engagement  to  farm  tn  a  prop- 
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er  manner,  and  to  a  reasonable  extent.  Is  nee- 
esaarlly  Implied"  That  waa  the  case  of  an 
oil  and  gas  lease,  and  It  has  been  said  that 
the  doctrine  Is  peculiarly  applicable  to  such 
leases,  owing  to  the  nature  of  the  product 
McKnlght  T.  Gas  Co..  146  Pa.  St  185,  23  Atl. 
164;  OU  Co.  T.  Fretts.  U>2  Pa.  St.  451.  26 
AU.  732. 

The  rule  In  regard  to  contracts  la  that, 
where  the  parties  have  expressly  agreed  on 
what  shall  be  done,  there  la  no  room  for  the 
implication  of  anything  not  bo  stipulated  tar, 
and  this  rule  Is  equally  applicable  to  oil  and 
gas  leases  as  to  other  contracts.  There  Is 
nothing  ];iecullar-  about  them  In  this  respect 
But  here  the  parties  have  provided  for  a 
teat  well,  and  for  what  shall  be  done  if  It 
produces  oil  In  paying  quantities.  But  the 
other  c<M)tlngency,  that  It  proves  dry.  Is  not 
provided  for,  and  It  is  the  omitted  case  that 
has  occurred.  The  authorities  are  uniform 
that  under  such  circumstances,  there  Is  an 
Implied  obligation  on  the  lessee  to  proceed 
with'  the  exploration  and  development  of  the 
land  with  reasonable  diligence,  according  to 
the  usual  course  of  the  bu^esik  and  a  fail- 
ure to  do  so  amounts  to  an  abandonment 
which  will  sustain  a  re-entry  by  the  lessor. 
Abandonment  Is  a  question  of  fact,  to  be  de* 
termlned  by  the  acts  and  lntenti«is  of  the 
parties.  An  unexplahied  cessation  of  opem* 
tl«i8  for  the  period  Involved  In  this  case 
glvea  rise  to  a  fair  presumption  of  abandon- 
ment, and,  standing  alone  and  admitted, 
would  Justify  the  court  In  declaring  an  aban- 
donment as  matter  of  law.  But  It  aaay  he 
camble  of  explanation,  and  Is  thoefore  usu- 
ally a  question  for  tiie  Jury  on  the  evidence 
ot  the  acts  and  d^darations  at  the  partiea 
Stage  T.  Boyer,  183  Pa.  St  560,  S8  AtL  10S5. 
It  should  have  been  so  left  to  tbem  In  this 
case.  Judgment  reversed,  and  vuLlre  de  novo 
awarded. 


(IM  Pi.  St.  467) 

ATB  et  al.  v.  PHILADBLPHIA  CO. 

(Supreme  Court  of  Pennaylvania.    Nov.  6^ 
1899.) 

t^DASS— FAILURE  TO  RBCORD-NOTICB— BONA 
FIDB  PURCHASER. 
The  title  of  a  prior  lessee  of  oU  land,  who 
falls  to  go  into  posaeasion  or  to  record  bis  lense, 
wlU  be  defeatea  by  a  pnrchasn  for  value,  with- 
ODt  notice  of  a  subsequent  lease,  though  be 
drilled  a  well  In  the  vicinity  of  the  leased  land, 
on  another  farm,  in  fnlfillment  of  a  covenant 
with  bis  lessor,  since  soch  act  is  not  sufficient  to 
put  others  on  notice  of  his  possesrion  of  the  leas- 
ed premises. 

Appeal  from  court  of  common  pleas,  Ann- 
strong  county. 

Action  of  ejectment  by  Fred  Aye  and  others 
against  the  Philadelphia  Company.  There 
was  a  Judgment  for  defendant,  and  plahitlffs 
appeal.  Affirmed. 

The  following  is  a  statement  of  the  case 
ttom  appellee's  paper  book:  '  "Oo  October  3,- 
1881,  Matthew  Louden  made  an  oU  and  gaa 


lease  to  W.  0.  Bailey  ft  Co.,  and  on  June  18, 
1892,  Bailey  &  Co.  assigned  this  lease  and 
others  to  the  Philadelphia  Company  for 
$4,500,  then  paid  In  cash.  Before  taking  this 
assignment  the  records  of  Armstrong  county 
were  examined,  but  no  lease  or  coDveyanee 
was  found  from  Matthew  Louden  conflicting 
with  the  Bailey  lease.  The  Philadelphia  Com- 
pany paid  for  the  lease,  and  took,  the  assign- 
ment thereof,  without  any  knowledge  or  no- 
tice whatever  that  there  was  any  prior  lease 
affecting  the  land.  On  April  8,  1897,  tills 
ejectment  was  brought  The  plaintiffs  claim 
under  a  lease  dated  Angust  11,  1887.  This 
lease  was  never  recorded,  nor  had  the  plain- 
tiffs ever  entered  Into  possession  of  the  land, 
or  done  anything  wbatev«  towards  the  de- 
velopment of  the  property  for  the  prodactton 
of  oil  or  gas.  Plaintiffs'  lease  required  them 
to  drill  a  test  well  *ln  the  vicinity,*  and  It 
appears  that  they  did  drill  a  well  on  the  Mc- 
C^une  farm,  some  two  or  three  miles  distant 
from  the  Louden  farm,  but  there  was  nothing 
of  record  nor  upon  the  land  to  give  to  any 
one  either  actual  or  constructive  notice  that 
the  plaintiffs  had  any  dalm  to  the  Louden 
farm,  or  that  the  McClune  well,  two  or  three 
miles  away,  bad  any  connectitm  with,  or  bear^ 
Ing  upon,  the  rights  of  any  one  In  other  lands. 
At  the  trial  the  plalnUtto,  notwithstanding 
their  offers  to  the  contrary,  ntteriy  failed  to 
show  any  actual  or  constructive  notice  to  the 
Philadelphia  Oompany  of  the  prior  lease,  and 
the  court  gave  binding  instructions  In  fsvor  of 
the  defendant" 

Neal  &  Painter,  W.  D.  Patton,  and  H.  F. 
Leason,  for  amtellants.  Orr  Bufflngton  and 
Dalzell,  Scott  &  Gordon,  for  ai^llee. 

MITCHELU  J.  Plaintiffs  failed  to  pat 
their  lease  on  record,  and  never  went  Into  ac- 
tnal  possession  or  occupation  of  the  land.  Hie 
drilling  of  a  well  In  the  vicinity,  but  on  an- 
other farm,  while  pro  tanto  a  fulflllmeut  of 
their  covenant  vrlth  their  lessor,  was  not  suffl- 
dent  to  put  any  one  else  on  Inquiry,  and  they 
thus  left  their  UUe  open,  to  be  cut  out  by  that 
of  a  subsequent  purchaser  for  value  without 
notice.  The  defendant  occupies  that  position. 
With  nothing  on  the  land  to  put  It  on  inquiry, 
and  no  knowledge  or  notice  In  fact  of  the  prior 
lease,  it  had  a  right  to  rely  on  the  record  that 
showed  a  clear  titie  In  the  lessor.  The  knowl- 
edge of  the  assignor  of  the  lease.  Bailey,  not 
being  communicated  to  It,  could  not  afEect  It 
In  any  way.  Judgment  affirmed. 


(in  Pa.  8t  ns) 

STARR  V.  NORTH  SIDE  TRACTION  CO. 

(Supreme  Court  of  Pennsflvanla.    Nov.  & 
1809.) 

8TRSBT  RAn/ROADS—INJURT  TO  H0U8B-«VI- 
DBNCE  OP  CAUSE. 

That  plaintiff's  house  was  injured  by  the 
bumping  of  defendant's  care  over  a  switch  89 
feet  away  is  not  shown  bj  the  evidence;  it  ap- 
pearing that  while  cracks  opened  op  in  the  13- 
mch  brick  wall  ot  the  building,  the  valla  were 
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not  out  of  xdnmtK  and  no  mortar  came  looa^  u 
would  natmlljr  remit  from  Tibratloiii. 

Appeal  from  court  ot  common  pleaa^  Alle- 
gheny  coanty. 

Action  by  Sarah  3.  Starr  against  the  North 
Side  Ttactioa  Company.  Judgment  for  de- 
fendant, and  plain tUF  appeals.  Affirmed. 

The  opinion  of  the  court  on  granting  a  aoor 
MtAt,  which  It  alBO  referred  to  on  refusing  to 
take  off  the  nonsuit,  Ib  as  follows: 

"The  plaintiff  owns  a  lot  In  Bellerne,  ftont-. 
ing  <ai  Uncoln  avenue^  and  In  18Sl-ffl  built 
a  brick  honse  on  It,  which  was  not  entirely 
finished  at  that  time;  there  being  further 
work  done  In  1880.  Tbe  bouse  had  a  front  of 
about  forty-one  feet,  extending  back  thlrty- 
three  feet,  with  a  kitchen  additional,  making 
fire  rooms  on  the  first  floor  and  rix  on  the 
second;  but  tbe  mansard  has  not  yet  been 
finished.  This  house  stands  about  fifty  feet 
back  from  the  avenue,  and  about  eighty  ftet 
ftom  the  track  of  the  defendant  railway. 
There  Is  no  controversy  but  that  Qie  defend- 
ant company  had  a  r^t  to  construct  its 
tracks  on  Uncohi  avenue,  and  also  a  right  to 
constmct  a  switch  there.  These  tracks  were 
constructed  about  1893.— a  double  tra(^  from 
the  city  down  to  BeUevue,  one  track  extending 
some  distance  beyond  that;  and  tbe  switch 
was  to  connect  these  two  tracScs  In  front  of 
the  plalntlfTs  lot  The  allegation  on  the  part 
of  tbe  plaintiff— the  basis  of  this  action— Is 
that  her  bouse  was  Injured  by  the  cars  pass- 
ing over  that  switch,  and  the  allegation  la 
that  the  svritch  was  either  nnsklllfnlly  or  Im- 
properly constructed.  The  evidence  Is  not  that 
any  Injury  was  sustained  at  any  partlcalar 
time,  but  It  was  continuous  from  1883  to  the 
present  ttana  The  original  switch  was  In  op- 
eratlon  from  1883  to  1897,  when  a  new  switch 
was  put  la,  (tf  a  little  different  pattern.  Tbere 
fa  no  evidence  to  the  contrary  but  that  this 
switch  put  In  In  1898  was  the  nsnal  and  ar- 
dlnary  switch  used  these  railway  compa- 
nies at  that  time.  Oa  the  contrary,  I  think 
the  evidence ,  Indicates  that  It  was  the  usual 
switch  In  use  at  that  time.  There  Is  no  evi- 
dence of  any  defective  construction  of  It,  ex- 
cept this:  That  there  Is  some  testimony  that 
the  switch  was  a  little  higher  -than  the  main 
trade,  and  when  a  car  came  over  tlie  switch 
It  bumped  down  when  It  came  onto  the  maltf 
track.  That  Is  an  the  evidence  of  any  Im- 
proper construction  of  this  switch,  or  of  any 
negligence  of  the  defendant  company.  I  see 
DO  evidence  of  any  negligence  In  this  case,  or 
any  Improper  construction  of  that  switch, 
that  would  justify  the  case  being  sent  to  a 
Jury. 

"But,  apart  from  that,  I  cannot  see  any  evi- 
dence that  would  Justify  me  in  sending  this 
case  to  a  Jury  on  the  ground  that  tbe  plaln- 
tlff*a  house  was  Injured  by  tbe  bumping  of  the 
cars  over  this  switch.  There  Is  a  good  deal 
of  evidence  of  some  cracks  on  the  outside  of 
the  house;  some  cradcs  Inside,— small  cracks. 
Some  witnesses  qieak  about  cracks  large 


enough  to  put  a  knife  In;  some  say  a  quarter 
of  an  Indbt  at  the  widest  part  There  Is  some 
evidence  of  cra<^  along  the  angle  ot  tbe  bay 
window,  and  also  hi  the  chimney.  We  all 
know  that  these  cracks  may  arise  fmn  a 
great  many  causes.  It  Is  very  common,  as  we 
all  know,  for  cracks  to  be  inride  of  a  honae^ 
in  the  plaster;  and  they  may  not  be  visible 
for  years,  and  yet  finally  manifest  some  cracks 
In  the  plaster.  So  on  die  outside  of  the  bond- 
ing tbere  may  be  a  settling  of  the  foundation, 
or  a  brick  wall  may  be  constructed  negU- 
gently,  depoiding  upon  the  character  of  the 
work,  very  la^ly,  the  mortar  used,  and  the 
time  In  which  H  was  constructed,  tqr  whl(A 
there  would  be  little  exterior  cracks  in  a  brldi 
walL  The  theory  la  that  the  bumping  of 
these  cars  caused  the  cracks  In  the  building. 
Xow,  It  tbe  building  was  Injured  by  the  bump- 
ing of  the  cars  and  the  reverberatlra  of  the 
atmosphere,  those  walls  would  be  ahakoi. 
The  evidence  Is  fliat  tbey  are  plumb,— an 
plumb;  no  Injury  whatever,  except  that  these 
cracks  appear.  Now,  if  there  was  any  hijicy 
from  tbe  vibration  of  the  car,  the  waU  Itself 
would  be  shaken.  Phistsring  would  foil  out. 
mortar  would  faU  out  or  crumble,  and  the 
waU  would  be  shaken  from  its  perpendicular. 
Tbe  witnesses  testify  that  the  walla  of  that 
house  are  solid,  stand ,  firm.- p»f  ectly  so,— 
and  the  only  defect  Is  these  Uttle  cracks. 
Tbey  may  arise  from  various  causes,  and  while 
these  witnesses  testify  (the  family)  that  Qiey 
believe  (perhaps  testify  honestly,  too,  to  th^ 
opinion)  that  they  came  from  tbe  vlbratlonit 
caused  by  the  car,  to  me  It  Is  utterly  Incom- 
prehensible that  the  vibrations  of  tbe  cars 
woidd' cause  these  oacks  In  a  13-Incb  brick 
wall,  where  the  wtils  are  not  otherwise  In- 
jured In  any  way.  Ylbratlons  Oat  affect  tbe 
wan  at  all  sbake  the  waU,  and  cause  mortar 
to  crumble  and  fall  out  or  cause  tbe  dtlmney 
to  diake.  Not  a  partide  of  evidmce  of  tihat 
A  crack  hi  tbe  chimney  may  occur  from  slidE- 
Ing,  or  various  causes,  but  the  chimney 
was  affected  by  these  various  vibrations.  It 
wotdd  i^sow  signs  of  vibration.  There  Is 
nothhig  ot  the  kind  In  evidence.  It  Is  an  lllns. 
tration,  too^  of  tiie  estimates  that  some  prop, 
erty  owners  and  otfaen  wSl  make  in  a  case  of 
this  Mnd.  While  th^  admit  the  house  wlU 
stand,  that  there  Is  no  necesirity  of  taking 
down  ai^  portion  of  It  yet  to  flU  up  these 
Uttle  cracks,  they  put  the  estimate  at  fl,100 
to  11,200,— simply  to  fill  iq>  a  few  cracks,  Uttte 
cracks,  <n  tbe  outside  and  the  Inside.  Tbey 
put  the  estimate  at  Sl,a00,— f550  for  repaint- 
ing the  yrhoSe  house  afterwards;  and  it  la 
very  conclusive  evidence  that  nothing  of  that 
kind  Is  necessary,  because  this  has  been  going 
on  for  five  years,  and  yet  never  one  coit  ex- 
pended in  the  way  of  remedying  any  of  these 
cracks,  or  anythii^  of  the  khid.  We  aU  know 
that  when  a  house  Is  bnUt  If  the  lumber  used 
In  the  building,  doors,  wli^ws,  mantelpieces, 
and  so  ou,  lintels  of  windows,  and  other 
things,  the  Jolste  and  ttte  floors,  are  not  prop- 
erly aeasimed,  there  will  be. shrinkage  of  this 
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lumber,  cansliig  cracks  at  tlie  Joints  of  the 
walls  and  Tarloua  other  places.  All  the 
cracks  spoken  of  by  all  of  these  witnesses  may 
hare  been  caused  by  something  of  that  kind. 
The  defendant  company  has  a  legal  right  to 
maintain  Its  tracks  on  this  avenue  In  front 
of  the  plalntltTs  property.  The  noise  of  pass- 
ing cars  may  be  some  annoyance  to  persons 
living  on  the  line  of  the  street.  It  may  some- 
times waken  them  up  at  night  It  may  cause 
some  noise  and  Inconvmleuce  to  all  the  fam- 
ilies along  the  line  of  the  street  Yet  for 
such  an  Inconvenience  there  Is  no  legal  rem- 
edy, and  It  Is  based  upon  this  Idea;  that  these 
street  cars,  like  some  steam  railways,  are  tor 
the  public  benefit  and  the  little  Inconvenience 
that  persons  living  along  the  line  of  the  road 
may  sustain  must  yield  to  the  public  necessity 
and  demand  for  these  modes  of  conveyance; 
and  there  Is  a  compensation  In  It,  because 
these  very  street  railways  enhance  greatly  the 
valne  of  pn^rty  along  the  line.  I  hare  no 
doubt  the  plaintiff's  property  here  Is  enhanced 
very  greatly  In  value  by  having  the  rapid- 
transit  cars  running  to  the  dty,— probably 
worth  one-half  more  than  what  It  would  be 
without  them.  We  have  around  na,  In  these 
two  cities,  perhaps  a  docsen  places  where  the 
street-car  tracks  cross  the  tracks  of  the  steam 
railways.  In  all  such  cases  the  rails  are  cut 
oflF,— the  rails  of  the  passenger  railway  are  cut 
ofF,— and  the  cars  bump  over  the  rails  of  the 
steam  railway,  and,  I  have  no  doubt,  make 
far  more  noise  and  bump  more  than  ft  could 
be  possible  for  these  cars  to  bnmp  over  a 
switch.  Any  person  passing  up  Federal  street  In 
Allegheny,  where  we  see  the  cblib  passing  every 
minute  or  two,  notices  the  wonderful  bumping 
of  the  cars  which  are  crossing  the  two  tracks, 
and  so  It  is  elsewhere  where  they  cross  these 
tracks.  Who  ever  heard  of  a  claim  that  the 
walls  of  those  buildings  were  Injured  by  the 
bumping  of  those  cars?  This  Is  the  first  time 
I  ever  heard  of  such  a  claim.  It  Is  for  these 
two  reasons:  First,  that  this  action  is  based 
upon  the  alleged  negligence  of  the  defendant 
company,  and  I  see  no  evidence  that  would 
Justify  me  In  sending  It  to  the  Jury  on  that 
ground;  and,  secoodly,  that  I  see  no  evidence 
that  would  Justify  the  Jury  In  finding  that 
the  plalntltTs  house  was  Injured  In  any  way 
by  the  bumping  of  these  cars  over  that  switch, 
--that  the  motion  Is  sustained." 

D.  L.  Starr  and  James  f^tzslmmona,  for  ap- 
pelant. Stone  &  Potter,  for  appellee. 

PBB  CURIAM.  This  appeal  Is  from  the 
Judgment  of  the  court  below  refusing  to  take 
off  the  nonsuit  ordered  at  the  trial  of  the 
cause.  Our  conslderatltm  of  the  evidence  has 
satisfied  us  that  there  was  no  error  In  thus 
refusing  to  take  off  the  compulsory  nonsuit 
The  evidence  relied  on  by  the  pli^iptlff  was 
Insufficient  to  Justify  the  Bubmlssion  of  her 
case  to  the  Jury.  For  reasons  given  by  the 
learned  Judge  in  his  opinions  ordering  the 
nonsuit,  and  afterwards  In  refusing  to  take  it 
off,  the  Judgment  la  affirmed. 


(198  Pa.  St. 

THOMPSON  V.  UNITBD  TRACTION  OO. 
(two  cases). 

(Supreme  Court  of  PennsyWania.    Nov.  0, 
1899.) 

STREET  RAILROADS— ACCIDENT  TO  BOT  ON 
TRACK— NBOLIOBNCBl. 
The  question  of  negliffeace  of  the  motonnan. 
In  not  stomiing  or  sIsc^dk  his  car  Bufflcieotly  to 
avoid  a  collision,  is  for  the  Jury;  there  beinf 
evidence  that  when  the  boy,  10  years  old,  start- 
ed to  cross  the  street  he  was  hut  8  feet  from 
the  traclc,  and  in  full  view  of  the  motonnan, 
and  that  the  car  was  then  66  to  70  feet  from  the 
crossing. 

Appeals  from  court  of  common  pleas,  Alle- 
gheny county. 

Two  actions,  one  by  WUUam  T.  Thompson, 
the  other  by  Alexander  H.  Thompson,  by  ills 
father  and  next  friend,  William  T.  Thompson, 
igalust  the  United  Traction  Company,  for  in- 
Jury  to  said  Alexander  H.  Thompson,  a  boy 
10  years  old,  who  was  run  over  by  defend- 
ant's car.  Judgment  for  plaintiffs.  Defend- 
ant appeals.  Affirmed. 

Homer  L.  Oaatle  and  Stone  ft  Potter,  for 
appellant  Thoi.  H.  ft  Rody  P.  Marshall,  ftw 
appellees. 

PER  CURIAM.  These  two  cases  were  cm- 
solldated  and  tried  as  one.  The  actions  were 
brought  to  recover  damages  for  injuriee  to  the 
boy  Alexander  H.  Thompson  while  crosalng 
the  street  at  a  public  crossing.  Several  wit- 
nesses testified  that' when  the  boy  started  to 
cross  the  street  be  was  Init  8  feet  from  the 
track,  and  was  in  full  view  of  Ibe  motonnan 
on  the  car,  and  also  that  tbe  car  was  ttioi  6B 
to  70  feet  distant  from  the  cnnslng.  The 
question  of  the  negl^nce  of  the  motorman  tn 
not  stopping  or  slacking  bis  car  sufficiently  to 
avoid  a  collision  was  necessarily  submitted  to 
the  Jury,  who  found  for  the  plaintiffs.  There 
was  no  error  in  the  charge  and  answws. 
Judgment  affirmed. 

""^^         (1»  Pa.  St  518) 
FITZSIMMONS  v.  ROBB. 
(Supreme  Court  of  Peoasylvaoia.    Nov.  (L 
1899.) 

PARTNBRSmP  BETWEEN  ATTORNBTS— 
ACCOUNTINa. 
There  having  been  no  general  partnership 
between  the  parties,  bat  merely  an  arrangement 
that  one  shonld  receive  and  retain  the  fees  from 
civil  cases,  and  the  other  those  from  the  crim- 
inal business,  and  this  having  been  done,  tbere  is 
no  occasion  for  an  accounting. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Suit  by  James  Fitzslmmons  against  John 
S.  Robb  for  an  accounting  of  partnership  re- 
ceipts. Decree  tm  defendant  Plaintiff  ap- 
peals. Affirmed. 

J.  G.  White.  C.  S.  Fetterman.  and  A.  a 
Johnston,  for  appellant  W.  R  Bodgen,  for 
appellee. 

PER  CUIUAM.  We  find  no  error  In  this 
record  tl.'at  requires  reversal  or  modifloation 
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of  the  decree  dismissing  the  bill  at  plalDtHTs 
costs.  The  decree  Is  the  logical  sequence  of 
tbe  facts  properly  found  by  the  learned  trial 
Judge.  His  findings,  Including  those  recited 
In  the  second  to  the  sixth  specifications  of 
error,  Inclusive,  were  fully  warranted  by  the 
plradlngs  and  evidence.  In  support  of  tlils 
conclusion,  it  Is  unnecessary  to  refer  in  de- 
tail to  the  evidence.  To  do  so  would  con- 
sume much  time,  to  no  useful  purpose.  We 
hare  no  doubt  as  to  the  substantial  correct- 
ness of  the  learned  Judge's  findings  of  fact 
As  recited  In  the  seventh  specification,  his 
general  conclusion  of  law  Is  as  follows: 
"Having  found  that  there  was  no  general 
partnership,  as  between  themselves,  existing 
between  the  plaintiff  and  defendant,  and  that 
the  arrangement  was  that  Mr.  Fltzslmmons 
was  to  receive  and  retain  all  fees  from  the 
civil  cases,  and  Mr.  Robb  all  fees  from  the 
criminal  business,  and  that  each  has  received 
and  retained  the  fees  according  to  tbe  agree- 
ment, there  Is  nothing  to  account  for,  and 
the  bill  must  be  dismissed."  This  controlling 
conclusion  is  so  clearly  correct  that  further 
comment  Is  unnecessary.  Neither  of  the  spec- 
ifications of  errcn:  Is  sustained.  On  the  facts 
properly  found  by  the  learned  trial  Judge,  the 
decree  Is  affirmed,  and  appeal  dismissed,  at 
appellant's  costs. 


(U3  Pa.  St.  486) 
OWBMS  «t  aL  T.  CCn  OF  LAMGA8TDB. 

(Snprene  Gonrt  of  Peonsylvania.    Nov.  6^ 
1889.) 

mnnciPAL    corporations  —  sbwbrs  —  ob- 

BTRUGTINO   NATURAL  WATBR  COtmSM— 
DAMAOBS— INSTRUCTION  S— BTIDENCB. 

1.  In  an  action  to  recover  damages  occasitHied 
tv  defendant's  negligence  in  nsuig  a  stream 
through  complainant's  property  as  a  sewer,  a 
charge  reciting  that  the  court  bad  no  recollec- 
tion of  any  evidence  showing  that  the  stream 
was  clogged  in  the  ordinary  flow  of  the  water,  or 
'in  any  time  except  during  the  time  ot  flood  or 
hig'h-water  rain,"  ont  that  was  for  the  jnrj  to 
determine;  that  if  defendant,  having  care  of  the 
open  sewer,  allowed  impure  matter  in  the 
stream,  obetrnctin^  the  nowage,  and  emitting 
poisonous  odors  iDjarioasly  affecting  the  health 
of  the  inhabitants  of  the  property,  ft  was  liable 
to  tbe  injured  parties  for  its  negligence;  and 
that  the  jury  must  determine  whether  the  n^ii- 
geuce  of  defendant  and  tbe  claims  of  plaintiEF 
were  established  by  the  evidepce,— is  not  mis- 
leading nor  inadequate. 

2.  In  an  action  to  recover  damages  occasioned 
by  defendant's  negligence  in  using  a  stream  as 
an  open  sewer  through  plaintiff's  pr^^rly,  it 
is  not  error  to  disallow  a  witness  to  state  wheth- 
er or  not  such  sewer  was  a  nuisanoe  in  the 
Deighbothood. 

3.  The  rejection  of  evidence  offered  by  plain- 
tiff is  not  revendble  error,  where  other  witnesse* 
snbseqaoitly  testified  to  the  matter  rejected, 
and  were  not  ctmtradicted  by  defendant. 

Appeal  from  court  of  common  plea%  Lan- 
caater  connty. 

Action  by  Stephen  3.  Owens  and  another 
against  the  dty  of  Lancaster  for  damages  re- 
mltlng  from  the  use  of  a  stream  as  an  open 
■ewer  throngh  their  property.  There  was  a 


Judgment  for  defendant,  and  plaintiff  Benja- 
min L.  Grelder  appeals.  Afflrmcd. 

Appellant's  first  and  second  Bpecidcatlona 
of  error  complain  of  the  court's  disallowing 
witnesses  to  be  asked  whether  or  not  the  run, 
in  tbe  condition  It  was,  was  or  waa  not  a  nui- 
sance. 

Martin,  Holahan  &  Alexander,  tor  appel- 
lant A.  B.  Hasaler.  J.  W.  Brown,  and  A.  r. 
Shenck,  for  appellee. 

McOOLLUM.  J.  On  the  first  trial  of  this 
case  tbe  court  below  directed  a  verdict  for 
the  defendant  and  entered  a  Judgment  there- 
on. On  the  appeal  from  the  Judgment  to  this 
court.  It  was  held  that  the  evidence  required 
Qie  submission  of  the  case  to  a  Jury.  The  na- 
ture and  tendency  of  the  evidence  were  clear- 
ly defined  in  the  opinion  of  our  Brother 
Green,  reversing  the  judgment,  and  from  it 
we  quote  that  portion  of  It  applicable  to  tbe 
controlling  questions  in  tbe  case  on  the  first 
and  second  trials  of  the  same:  "The  evidence 
for  the  plaintiffs  In  this  case  tended  strongly 
to  establish  several  conditions  as  the  result 
of  the  defendant's  user  of  tbe  stream  as  an 
open  sewer:  First  That  It  created  an  In- 
crease in  the  natural  flowage  of  the  stream,  so 
that  in  time  of  ordinary  rains  the  banks  of  the 
stream  were  overflowed,  and  tbe  plaintiffs' 
land  was  washed  with  sewage  and  offal,  and 
the  banks  of  the  stream  were  broken  down 
and  washed  away.  Secondly.  That  consider^ 
able  quantities  of  filthy  and  offensive  matter 
were  allowed  to  accumulate  on  the  banks  and 
In  tbe  stream,  and  not  only  to  obstruct  the 
flow,  but  to  emit  disgusting,  unhealthy,  and 
injurious  smells  and  odors,  which  extended 
to  such  a  degree  over  the  plaintiffs'  land  and 
buildings  as  to  render  tbe  same  uninhabitable, 
and  prevent  tbe  owners  from  renting  the 
same  for  any  sum  whatever.  •  •  ♦  Third. 
There  was  also  evidence  showing  that  the 
stream  was  obstructed  so  that  tbe  bottom  was 
considerably  elevated  by  the  accumulations 
of  sand,  solid  refuse,  and  other  substances, 
which  the  defendant  did  not  clean  out  but 
allowed  to  Increase  from  year  to  year,  and 
thus  caused  frequent  overflows  upon  the  land 
of  the  plaintiffs."  It  also  appears  In  the 
opinion  from  which  we  hare  quoted  that  tbe 
conditions  aforesaid,  presented  pure  qnestlons 
of  fact  determinable  by  the  Jury  upon  the 
evidence  applicable  to  them,  and  that  the 
evidence  submitted  on  tbe  trial  was  sufficient 
if  credited,  to  support  the  plaintiffs*  conten- 
tion. On  tbe  second  trial  of  the  case  it  was 
conceded  by  tbe  court  below  that  for  an  in- 
juiy  to  the  property  of  the  plaintiffs  through 
the  negligence  of  the  defendant  in  the  care 
and  use  of  the  sewer  the  latter  was  liable  to 
the  former.  Hie  evidence  submitted  by  the 
pontiffs  on  the  first  trial  fras  repeated  on 
tbe  second  as  to  all  matters  essential  to 
their  claim,  and  it  was  materially  corrob<H%t- 
ed  by  additional  testimony  on  tbe  same  sub- 
ject It  is  not  necessary  to  specify'  herein  all 
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the  f^ssentlab  of  the  plaintiffs*  claim,  because 
they  sufficientlj  appear  In  the  quotation  from 
the  opinion  already  referred  to.  On  the  sec- 
ond trial  of  the  case  the  court  below  con- 
fonned  ~  substantially  to  the  instructions  of 
this  rourt  on  the  appeal  from  the  Judgment 
entered  on  the  verdict  directed  by  the  court 
below  on  the  first  trlaL  While,  at  the  first 
glance  at  the  charge  under  review,  there 
seemed  to  be  a  departure  from  the  instruc- 
tions on  the  first  appeal,  a  more  careful  In- 
spection of  it  resulted  In  the  conviction  that 
It  famished  no  material  ground  for  a  rever- 
sal of  the  Judgment  The  charge  conceded 
the  right  of  the  defendant  to  use  the  stream 
as  an  open  sewer,  and  recognized  Its  liability 
for  anj  injury  done  to  the  adjoining  property 
through  its  negligence.  The  learned  Judge,  In 
his  charge,  said  that  he  had  no  recollection  of 
any  evidence  showing  that  the  sti-eam  was 
clogged  up,  or  cast  out  any  of  Its  refuse  mat- 
ter oh  the  plaintiffs*  property,  in  the  ordinary 
flow  of  water,  or  "In  any.  time  except  during 
the  time  of  flood  or  bigh-water  rain."  but  he 
also  said  that  this  was  a  question  of  fact  for 
the  Jorors  to  determine  upon  the  evidence 
as  they  remembered  and  understood  It  It 
was  more  than  once  distinctly  stated  In  the 
charge  that  If  the  defendant  having  the  care 
of  the  open  sewer,  allowed  refuse  and  Impure 
matter  to  accumulate  In  the  stream  and  up- 
on its  banks,  obstructing  the  flowagc,  and 
emitting  poisonous  odors  Injuriously  affecting 
the  property  and  health  of  the  Inhabitants,  It 
was  liable  to  the  Injured  parties  for  the  con- 
seqnencea  of  Its  negligence.  It  was  aa  dis- 
tinctly stated  In  the  charge  that  it  was'  for 
the  Jury  to  determine  whether  the  defend- 
ant's negligence  and  the  claim  of  the  plain- 
tiffs were  established  by  the  evidence  In  the 
case.  We  cannot  therefore,  say  that  the 
charge  was  Inadequate  or  misleading. 

We  discover  no  error  In  the  ruling  com- 
plained of  in  the  first  and  second  assignments; 
nor  can  we  find  lu  the  third  assignment  any 
Just  cause  for  reversing  the  Juilpmont  in 
view  of  the  fact  that  two  witnesses  subse- 
quently testified  to  the  matter  which  was  re- 
jected on  McGraw's  crosa-oxami nation,  and 
was  not  questioned  or  contradicted  on  the 
part  of  the  defendant  Judgment  affirmed. 


(193  Pa.  8t  461) 

COOK  et  «1.  V.  FORKER. 

(Sniveme  Court  of  Pennsylvania.    Nor.  6, 

1899.) 

SUNDAY  CONTRACT— MONEY  HAD  AND  RB- 
CBIVED  —  PRINCIPAL  AND  AGENT  —  USURY— 
BILLS  AND  NOTES— NOTICE  OF  PROTEST. 

1.  Plaintiffs  discminted  notes  on  Sunday,  then 
Indorsed  by  defpndant,  friving  him  a  check, 
which  he  on  the  same  day  mdorsed,  the  Indorsees 
drawing  the  money  on  a  subseguent  week  day. 
Held  that  though  there  could  be  no  recovery  on 
the  notes,  an  action  would  lie  against  defendant 
for  money  had  and  received  on  the  check,  the 
contract  relative  thereto  being  ratified  on  a  legal 
day. 

2.  Def'wdant,  having  indorsed  notes,  and  had 


them  discounted  by  plaintiffs,  and  taken  a  check 
therefor  in  his  name,  which  he  Indorsed,  is  liable 
for  money  had  and  received  on  the  dieck,  thoui^ 
he  was  known  to  be  acting  at  agent. 

3.  The  discounting  of  notes  of  a  third  person 
at  a  greater  rate  than  10  per  cent,  per  annum  Is 
not  usurious. 

4.  Notice  of  proteat  of  note  does  not  have  to 
be  received  br  an  Indoreer  to  make  lum  liaUe; 
it  Is  enough  that  it  was  sent  to  him. 

A[^>eai  from  court  of  common  plena,  Clarion 
county. 

Action  hy  Bebecca  Ann  Oook  and  otben 
against  J.  B.  Forker.  Judgment  for  defend- 
ant PlainUCTs  appeal.  Reversed., 

J.  T.  Maffett  for  appellants.  Harry  B.  uni- 
son and  Cadmus  Z.  Qordon,  for  appellee. 

MITCHELL.  J.  The  original  statem«it  on 
the  promissory  notes  having  been  amended, 
the  only  form  of  the  action  with  whldi  we 
are  concerned  Is  for  money  had  and  received. 
Certain  notes  of  one  Weston  were  discotmted 
by  plaintiffs  on  Sunday,  and  a  check  for  the 
proceeds  given  by  plaintiffs  to  defendant  on 
the  same  day,  but  dated  as  of  the  day  follow- 
ing. The  defendant  Indorsed  the  check  on 
the  Sunday  It  was  given,  hut  the  money  was 
drawn  pn  It  by  the  Indorsees  on  the  following 
Wednesday.  This  Is  the  money  had  and  re- 
ceived which  Is  the  cause  of  action  declared 
upon  In  the  amended  statement.  The  court 
properly  held  that  there  could  be  no  recovery 
on  the  note,  hut  the  action  for  the  money 
stands  on  different  ground.  As  to  It  the  con- 
tract was  not  complete  or  executed  on  Sunday. 
Its  object  on  the  part  of  the  defendant  was 
to  obtain  the  money  on  the  discounted  notes 
before  their  maturity,  and  It  was  not  carried 
out  until  the  money  was  obtained.  The  check 
in  the  meantime  was  merely  a  part  of  the 
Incomplete  Sunday  agreement  and  as  such  ei- 
ther party  could  have  refused  to  go  further 
with  It  But  when  the  holder  presented  and 
the  plaintiff  paid  It  both  parties  ratified  and 
reaffirmed  the  transaction  with  all  Its  conse- 
quences. This  was  done  on  a  legal  day.  and 
made  a  legal  and  blndlug  loan  of  the  money. 
The  weight  of  the  authorities  Is  to  this  effect 
Daniel,  Nog.  Inst  §  09;  Adams  v.  Gay.  19  Vt 
358.  Contracts  made  on  Sunday  are  not  void 
In  the  sense  that  thoy  do  not  admit  of  ratifi- 
cation, though,  so  long  as  they  are  executory, 
the  law  will  reffise  to  enforce  them.  Chestnut 
V.  Harbaugh.  78  Pa.  St.  473.  And  acts  of  rati- 
fication will  make  them  new  contracts,  which 
parties  will  be  bound  to  perform.  Dhler  T. 
Applegate,  20  Pa.  St  140.  It  was  accordingly 
held  in  the  latter  case  that  an  agreement 
made  on  Sunday  to  extend  the  time  of  pay- 
ment of  a  note  In  consideration  of  the  antici- 
pation of  part  of  the  amount  became  binding 
by  the  agreed  prepayment  on  a  legal  day. 
Chief  Justice  Lewis  saying:  "It  Is  not  the 
intention  of  the  law  that  Its  regard  for  the 
Sabbath  day  shall  be  made  the  means  of  per- 
petrating a  fraud."  So,  in  Whitmlre  v.  Mont- 
gomery, 1G5  Pa.  St  253,  30  Ati.  1016.  a  note 
made  and  delivered  on  Sunday  was  held  to  be 
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xatlfled  and  made  good  by  a  snbseqneitt  pay- 
ment of  Interest  on  It. 

Tlie  other  grounds  of  defense  set  out  In  the 
affidavits  are  equally  insufficient  Defendant 
avers  that  the  notes  were  not  discounted  for 
Mm,  and  that  he  received  no  part  of  the  pro- 
ceeds of  the  check.  But  the  check  was  drawn 
to  bis  order,  and  indorsed  hy  him.  Payment 
to  bis  order  was  payment  to  him.  If  he  had 
drawn  the  money  himself,  and  sent  it  to  his 
principals,  be  could  not  have  denied  the  re- 
ceipt of  the  money;  and  what  he  did  was  the 
same  in  Bubstance  and  effect  The  fact  that 
he  was  acting  as  agent  for  other  parties,  and 
was  so  known  by  the  plaintiffs.  Is  not  incon- 
sistent with  his  assumption  of  individual  lia- 
bility. His  Indorsement  of  the  notes  and  the 
check  imported  such  liability,  which  could  not 
be  contradicted  by  mere  assertion  of  agency 
(Zlegler  v.  McFariand,  147  Pa.  St  607,  23  Atl. 
1045),  and  tbere  Is  no  other  denial. 

The  discount  of  the  notes  at  the  rate  of  10 
per  cent,  per  annum  was  not  usurious.  They 
were  the  notes  of  one  Weston,  discounted  by 
plaintiffs  f<Mr  defendant  or,  in  the  extreme 
Tlew,  for  his  principal,  the  Pittsburgh  Vehide 
&  Harness  CSompany.  Under  suA  dreumstan- 
ees  a  banke?  may  purchase  the  notes  at  any 
agreed  rate.  Gatil  v.  Willis,  26  Fa.  St  2S9; 
Moore  t.  Baird,  30  Pft.  St  138. 

The  allegation  that  no  notice  of  protest  was 
received  was  not  snfflclent  The  rule  of  com- 
mercial law  In  such  cases  is  the  exception  in 
which  the  reqalrement  Is  not  that  notice  shall 
be  received,  but  only  that  It  shall  be  sent 
Weakly  V.  BeU,  9  Watts.  273,  270;  Daniel, 
Neg.  Inst  I  1021.  The  proper  form  of  affida- 
vit la,  therefore,  that  the  defendant  Is  in- 
formed, believes,  and  expects  to  be  able  to 
prove  that  no  notice  was  sent;  and,  even  If 
not  In  that  form.  It  should,  at  least  In  sub- 
stance, lay  ground  for  Inference  that  noae  was 
sent  The  affidavits  were  Insufficient  and 
Judgment  should  have  been  entered  for  plain- 
tiffs. Order  refusing  judgment  reversed,  and 
jndgmeut  directed  to  be  entered  for  plaintiffs, 
nnlesB  other  legal  or  equitable  ground  be 
shown  why  such  Judgment  should  not  be  en- 
tered. 

on  Pa-  8t  OO) 

FOBD  T.  FORD. 

(Snprane  Oonit  of  Pennsylranla.   Nor.  «, 

1899.) 

DBSD  FROM  HUSBAND  TO  WIFB—UNDVa  IN* 

FL.UKNCE— PRESUMPTION. 

There  ia  qo  presumption,  from  the  fact  that 
the  relationship  of  husband  and  wife  Is  one  of 
confidence  and  trust,  that  a  deed  from  husband 
to  wife,  made  without  any  valuable  consldera- 
ttoo.  was  induced  by  nndne  influence. 

Appeal  jFrom  court  of  common  pleas,  Alle- 
gheny county. 

Salt  by  Edward  H.  Ford  against  Jolla  A. 
FOrd.  Decree  fw  defendant  Plaintiff  ap- 
peals. Afflnned. 

Tbe  following  Is  the  opinion  of  the  conrt 
below  (Shafer,  J.): 
44A.-8e 


"The  bin  herein  Is  by  the  husband  against 
the  wife  to  set  aside  a  conveyance  of  real 
estate  made  by  blm  to  her,  as  made  without 
consideration,  and  while  the  plaintiff  was  In 
such  mental  condition  as  not  to  be  competent 
to  make  a  deed. 

"Findings  of  Fact  (1)  In  1890  the  plain- 
tiff purchased  a  lot  of  ground,  now  in  tbe 
borough  of  Esplen,  in  the  county  of  Alle- 
gheny, and  soon  thereafter  erected  a  dwelling 
house  thereon,  which  he  has  occupied  as  a  res- 
idence ever  since.  It  Is  averred  In  the  plain- 
tiffs bill  tliat  tbe  aole  and  unqnallSed  owner- 
ship and  right  of  ownership  In  this  house  and 
lot  were,  and  still  are,  in  the  plaintiff.  The 
answer  of  the  defendant  specifically  denies 
this,  and  avers  that  with  the  exception  of  an 
Inconsiderable  amount  contributed  by  the 
plaintiff,  the  lot  was  purchased  and  the  house 
built  with  the  money  of  the  defendant;  the 
greater  portion  thereof  being  proceeds  of  sale 
of  another  property.  In  like  manner  bought 
with  the  money  of  the  defendant  No  testi- 
mony was  given  on  this  subject  except  to  the 
effect  that  the  house  and  lot  now  In  question 
were  purchased  with  the  proceeds  of  another 
house  and  lot,  which  stood  In  the  name  of  the 
plaintiff,  and  which  were  sold.  The  answer 
In  this  respect  appears  to  be  responsive  to 
the  bin.  (2)  The  defendant  at  that  time  was. 
and  for  a  considerable  time  had  been,  the  wife 
of  the  plaintiff.  They  had  three  children,  the 
oldest  of  whom  at  that  time  was  about  eleven 
years  old,  end  these  children  are  yet  living. 
(8)  The  plaintiff  was,  and  still  Is,  an  Iron 
worker,  and  was  a  man  of  Industrious  habits. 
At  considerable  Intervals,  however,  he  drank 
to  excess;  usually  continuing,  when  he  once 
began,  antll  he  became  sick  and  helpless. 
This  seems  to  have  occurred  not  more  than 
once  or  twice  a  year.  (4)  For  some  days  be- 
fore April  14,  1881,  the  plaintiff  had  been 
drinking  in  this  way.  and,  coming  home  on 
the  evening  of  that  day,  said  to  his  wife 
that  he  wanted  her  to  go  along  with  him  to  a 
magistrate's  office,  and  wished  to  turn  over 
the  property  to  her.  She  accordingly  went 
with  him  to  the  office  of  a  real-estate  agent 
by  whom  a  deed  was  written,  and  thence  to 
a  magistrate's  office,  where  the  deed  was  ac- 
knowledged; the  deed  being  made  directly 
from  the  husband  to  the  wife.  The  deed  was 
made  at  the  suggestion  of  tbe  husband,  and 
without  any  request  upon  the  part  of  the  wife, 
for  the  purpose  of  saving  the  property  to  his 
wife  and  famHy.  (5)  During  the  night  of  that 
day  tbe  plaintiff  was  seized  with  a  severe  at- 
tack of  pneumonia,  became  delirious,  and  was 
In  bed  for  some  weeks.  His  disease  was  the 
direct  consequence  of  his  drinking,  or  the 
exposure  Incident  thereto. 

"Conclusions  of  Law.  It  la  strenuously  ar- 
gued by  counsel  for  plaintiff  that  under  tbe 
circumstances  of  this  case,  the  defendant 
stood  to  the  plaintiff,  at  the  time  of  the  trans- 
action, hi  a  relationship  of  confidence  and 
trost  and  that  by  reason  thereof,  and  of  the 
fact  that  the  deed  was  made  without  a  val- 
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nable  congldezatton,  the  presnmption  of  tlw 
law  18  tbat  nndae  b^uence  was  exercised  by 
ber  In  obtaining  It  and  that  because  the  deed, 
being  a  Tolontaiy  one,  contains  no  power  of 
rerocation.  It  Is  rold.  It  Is  true  that  the  te> 
latlonship  of  husband  and  wife  Is  one  of  the 
highest  confldeoce  and  tnut,  and  If  It  ap< 
peared  that  the  wife  had  In  fact  exerted  nn- 
dne  Influence  vgioa  her  husband,  or  hj  aaj 
actual  fraud  had  obtained  the  deed  from  him, 
the  Intimate  relationship  of  tbe  parties  would, 
no  doubt,  be  a  considerable  factor  In  the-  case. 
In  the  absence  of  evidence  to  the  contrary, 
however,  the  wife  Is  presumed  to  be  under 
the  Influence  of  her  husband,  and  we  cannot 
see  how  the  cases  dted  by  the  plaintiff  as  to 
parties  standing  In  fldudai;  relations  bear 
upon  the  question  la  hand.  Having  found 
as  a  matter  of  fact  that  the  plaintiff  was  not, 
by  reason  of  any  Intoxication  or  consequences 
of  Intoxication,  Incompetent  to  make  a  deed, 
and  that  the  making  of  It  was  not  Induced 
by  any  undue  Influence  exerted  on  the  part 
of  the  wlfc^  and  that  tbe  same  was  made 
for  the  purpose  of  saving  the  same  for  the 
wUe  and  family  of  the  plaintiff,  we  deem  It 
unjoecessary  to  discuss  the  questions  of  law 
raised  plalntiflfs  argummL  While  we  are 
of  opinion  that  the  plaintiff  has  not  made  out 
a  case  for  the  rescission  of  the  deed  made 
by  him  and  for  a  reconv^ance,  and  this 
prayer  fqr  relief  must  be  denied,  we  are 
not  willing,  under  the  circumstances,  to  dis- 
miss the  bill  and  leave  the  property  In  the 
hands  of  the  wife.  In  such  a  way  that  In  case 
of  the  death  of  the  husband,  or  a  divorce,  It 
might  be  sold  by  her  to  parties  without  notice 
of  the  manner  In  which  she  admits  the  land 
was  acqah«d  and  is  held  by  her.  The  land 
having  been  conv^ed  to  ber  without  consid- 
eration, and  for  tiie  purpose,  as  she  admits, 
of  saving  it  for  the  wife  axid  family  of  the 
idalntlff.  we  deem  It  a  jixoper,  if  not  necessary, 
precaution  to  require  her  to  put  upon  the 
record,  In  audi  a  way  that  It  will  appear  In 
the  chatai  of  title  and  be  notice  to  inirchasers, 
a  declaration  of  the  manner  In  which  the  land 
Is  held  by  her.  Let  a  decree  be  drawn  tiut 
the  deed  In  question  Is  a  good  and  valid  con- 
veyance of  the  title  of  the  plaintiff  to  the 
defendant,  and  that  ssid  conveyance  was 
made  In  trust  for  the  defendant  and  the  fam- 
ily of  the  plaintiff,  and  that  the  defendant 
execute,  acknowledge,  and  put  upmi  record  hi 
the  ofllce  for  recording  of  deeds  for  the  county 
of  Allegheny  a  declaration  to  that  effect  suf- 
ficiently describing  the  land,— first  submitting 
the  same  for  the  approval  of  the  court^md 
tbat  the  plaintiff  pay  the  costs." 

Ohas.  L.  Powers  and  A.  0.  Johnston,  for  ap- 
pellant. John  a.  Robb  and  H.  UcOlung, 
for  appellee. 

PER  CUBIAM.  Onr  consideration  of  the 
pleadings  and  proofs  In  this  case  has  satis- 
fied us  that  there  Is  no  error  In  the  learned 
trial  Judge's  findings  of  f&ct  or  conclusions 


of  law  that  requires  a  reversal  or  modification 
of  the  decree.  His  findings  of  fact  are  fully 
warranted  by  the  evidence,  and  the  condu* 
slons  drawn  from  the  facts  thus  established 
appear  to  be  correct  There  Is  nothing  In  ei- 
ther of  the  19  specificatloDS  of  error  that  re- 
quires discussion.  On  the  tacts  found  by  the 
learned  trial  Judge,  and  tor  reasons  glvm  In 
his  opinion,  we  afllrm  the  decree  and  dismiss 
the  ^^eal,  at  appdiant's  costSk 

(UB  Pk.  St.  S4B) 
MONnCBOJiX  V.  nOBDMAN  et  at 

(Sopreme  Court  of  Penn^rlTaida.    Nov.  9, 
1899.) 

OANCKLLATION    OF    INSTRTTMENTS  —  ANNUl*- 
LINO  DBBD— BVZDBNOB— SUFFICIBU4CT. 

1.  To  entitle  defendant  to  judgment  in  eject- 
ment for  land  bonght  by  plaintiff  at  execution 
sale  on  a  jadnn«it  against  one  to  whom  defend- 
ant had  deeded  It,  tne  defense  heing.  In  gnb- 
stEDce,  an  application  to  annol  defendant's  deed 
on  the  ffround  of  no  consideration,  the  evidence 
must  be  dear  and  cmviDcing,  and  such  as  to 
move  a  chancellor. 

2.  For  tbe  purpose  of  annnlling  a  deed,  formal- 
I7  execQted  and  dul7  aclcnowledged,  on  the 
ground  of  no  consideration,  the  grantor's  wife 
testified  that  she  did  not  remember  signing  any 
paper.  The  grantor  testified  that  the  grantee 
had  not  given  him  any.  consideration  for  the 
deed;  that  be  did  not  know  that  it  was  a  deed, 
but  thought  it  was  something  In  relation  to  a 
mortgage  he  had  previouslr  given  to  a  third 
person, — and  made  no  attempt  to  explain  the 
transaction.  Held,  that  the  evidence  was  not 
sufficient  to  jaatify  an  annulment  of  the  deed. 

Appeal  from  court  ot  common  pleas,  Alle- 
gheny county. 

Action  by  Modesto  Montlcelll  against  S.  W. 
Friedman  and  others.  Judgment  for  plaintiff, 
and  defendant  Friedman  appeals.  Affirmed. 

Tbe  opinion  of  the  court  below  Is  as  fol- 
lows: 

"This  ejectment  was  broqght  against  Si^r 
Rosenthal  and.  Samuel  W.  Friedman  and 
Elizabeth,  his  wife,  to  recover  possession  of  a 
lot  of  ground  in  Oolller  township,'  AU^eny 
county.  Pa.  Under  the  rules  of  this  court  the 
plaintiff  filed  an  abstract  showing  a  clear  chain 
of  title  from  the  commonwealth  to  himself. 
This  abstract  showed  a  deed  from  Abel  Hale 
and  wife  to  Abram  Frank  and  Samuel  W. 
Friedman,  dated  July  1,  1891;  a  deed  from 
Abram  Frank  and  wife  and  Samuel  W.  Fried- 
man and  wife  to  Uyer  Rosenthal,  dated  July 
81,  1601;  Judgmmt  Morris  RosraitliBl  against 
Kyer  Rosenthal,  in  court  of  conmum  pleas  No. 
2,  at  No.  88,  October  term,  1895,  execntim 
thereon,  sale  to  idalntiff,  and  sherUTs  deed, 
January  8,  1898,  duly  acknowledged  and  re- 
corded. Myer  Rosenthal  made  no  defense. 
Mrs.  Friedman  disclaimed  any  Interest  excqit 
SDdi  as  she  might  have  under  the  fltie  of  her 
husband.  Samuel  W.  Friedman  filed  an  sn- 
swer  disclaiming  title  to  the  undivided  one- 
half  of  the  premises.  He  does  not  deny  any 
fact  set  forth  in  plaintiff's  abstract.  He  as- 
serts as  his  defense  that  the  deed  of  July  SI, 
1891,  from  himself  and  Frank  to  Myer  Rosen- 
thal, was  without  ccmslderation;  that  Uyec 
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Rosentbal  paid  no  oonaldentlon  whatever  for 
said  deed,  has  never  been  In  poBsession,  and 
has  never  claimed  the  right  to  enter  Into  pos- 
aesslon;  that  the  deed  was  signed  and  deliv- 
ered in  entire  misapprehension  of  the  rights 
of  tiie  defendant.  He  does  not  allege  that 
there  was  any  fraud  in  Its  procurement,  nor 
what  the  misapprehension  was.  He  then 
shows  that  the  purchase  money  to  Hale  was 
borrowed  from  Barney  Vogel  at  the  instance 
of  Morris  Bosenthal,  father  of  Myer  Rosen- 
thal, and  says  it  has  been  paid,  but  does  not 
allege  that  he  paid  any  part  of  it.  He  alleges 
contlnuons  poasession  of  the  premises  In  him- 
self  and  family.  Defendants'  counsel  on  the 
trial  contended,  and  now  contends,  that  plahi- 
tlff*s  title  was  not  good:  (1)  Because  a  consld- 
erHt]<Hi  Is  essential  to  the  validity  of  a  deed; 
l2)  that  a  purchaser  at  sheriff's  sale  takes  no 
better  title  than  that  of  the  defendant  In  the 
writ;  and  (3)  that  possession  at  real  estate  Is 
notice  of  title. 

"Upon  trial  of  the  case,  after  hearing  evi- 
dence of  both  sides,  the  court  Instructed  the 
Jury  to  find  for  plaintiff.  Tixe  defense  In  this 
case  was  purely  equitable.  It  was.  In  sub- 
stance, an  application  to  annul  a  deed  which 
appeared  to  be  duly  executed,  the  executl(»i 
of  whidi  was  not  denied.  In  such  a  case  the 
trial  Judge  sits  as  a  chancellor,  and  It  Is  not  a 
question  whether  there  Is  any  evidence  that 
should  In  an  ordinary  case  be  submitted  to 
title  jury,  bot  whether  there  Is  sufficient  evi- 
dence to  move  a  <diancellor.  Todd  v.  Camp- 
bell, ae  Pa.  St.  250.  But  in  this  case  there  was 
oo  sufflcloit  evidence  to  submit  to  the  Jury 
In  any  case.  *When  parties  set  up  title  against 
a  deed  absolute  In  Its  terms,  If  parol  evidence 
be  relied  on  for  that  purpose  it  must  be  dear 
and  convincing.'  Id.  'It  is  doubtful  whether 
parol  evld^ce  is  admissible  to  contradict  the 
redtal  of  a  consideration  In  a  deed.*  Allison 
V.  Krutz,  2  Watta,  ISS.  In  this  case  the  testi- 
mony of  the  defendants,  If  uncontradicted, 
was  not  of  a  character  to  Justify  a  chancellor 
to  strike  down  a  deed  formally  executed  and 
duly  acknowledged.  It  consisted  entirely  of 
the  testimony  of  Mr.  and  Mrs.  Friedman. 
Hn.  Friedman  testified  that  she  did  not  re- 
member of  being  at  Squire  RelUy's  office  and 
signing  any  paper.  Friedman  testified  that 
Myer  RosenOial  had  not  given  hfm  any  con- 
sideration for  the  deed;  that  he  did  not  know 
that  It  was  a  deed,  but  thought  It  was  some- 
Uilng  lo  relation  to  the  mortgage  they  bad 
previously  given  to  Vogel.  He  did  not  at- 
tempt to  explain  the  transaction.  His  testi- 
mony was  not  dear,  and  was  by  no  means 
convincing.  It  was  not  supported  by  other 
teetlmoay  or  corroborating  circumstances. 
Bat  It  appeared  In  evidence  that  Frank  was 
the  son-In-Iaw  of  Morris  Bosenthal;  that,  de- 
siring to  establish  him  In  the  liquor  business, 
Morris  Rosenthal  negotiated  the  purchase  of 
the  property  from  Hale,  and  procured  the 
money  from  Vogel.  agreeing  to  guaranty  pay- 
ment. The  title  was  made  to  Frank  and 
Frledmao,  and  a  mortgage  executed  by  them 


to  Vogel.  Myer  Rosenthal  testified  that  the 
deed  was  made  to  them  to  enable  them  to  pro- 
cure a  license,  and  that  his  deed  was  with- 
held from  reoH^  for  that  purpose.  He  and 
his  father  testified  that  they  had  paid  all  the 
mcmey  that  was  paid  on  the  mortgage  to  Vo- 
gel, and  showed  receipts  for  a  large  portion 
of  It.  A  portion  of  the  mortgage  was  mipald 
at  the  time  of  the  sheriffs  sale,  and  was  sub- 
sequently paid  by  plaintiff.  The  defendant 
testified  that  he  had  furnished  some  of  the 
money  to  Morris  Rosenthal.  How  much,  he 
could  not  say.  He  said  he  had  a  book  which 
would  show  It,  but  did  not  produce  It  Un- 
der all  the  evidence  in  the  case,  there  is  noth- 
ing to  affect  the  title  of  Myer  Rosenthal  un- 
der the  deed  of  Prank  and  Friedman  to  him, 
and  therefore  If  he  were  plaintiff  in  the  case 
he  would  be  entitled  to  recover.  It  Is  there- 
fore unnecessary  to  consider  the  standing  of 
the  plaintiff  as  a  purchaser  at  sheriff's  sale, 
and  the  effect  of  defendant's  possession.  A 
new  trial  must  be  refused." 

Henry  R.  Swing,  for  appelant  Davis  & 
Galbralths,  for  M>P^ee. 

PER  CURIAM.  The  Judgment  in  this  case 
Is  affirmed  on  the  opinion  of  the  leaned  court 
below. 


(193  Pa.  St  m} 

MYERS  V.  WOODMEN  OP  THE  WORIiD. 

(Sapreme  Court  of  Pennsylvania.    Nov.  6, 
1899.) 

LIPB      INSURANCE  —  APPLICATION  —  STATB- 
HBNTB  AS  TO  SlCKNBaS— AVOID- 
ANCE OP  POLICY. 

Insured  having  in  his  application  for  life 
policy,  conditioned  to  be  void  if  any  answers  to 
questions  were  nntrne,  stated  that  be  had  never 
had  any  serioos  illnew,  when  he  had  but  twe 
months  before  had  a  severe  attack  of  typhoid 
fever,  as  shown  by  nncontradicted  evidence,  a 
verdict  ia  properly  directed  for  the  company  la 
an  action  on  tiie  policy,  notwithstanding  oplnloB 
evideuce  .that,  *Tor  life  insurance  purposes," 
typh(ud  is  not  a  serious  Illness. 

Appeal  from  court  of  common  pleas,  Arm- 
strong county. 

Action  by  Hiram  Myers  against  the  Wood- 
men of  the  World.  Judgment  for  d^ndaot, 
and  plaintiff  appeals.  Affirmed. 

W.  D.  Patton,  for  appellant  M.  F.  Leuoa 
and  A.  H.  Bnmett,  for  appellee. 

GREBN,  J.  By  the  undisputed  testhnoBy 
in  this  case  It  was  an  established  fact  that 
Isaac  R.  Myers,  Qie  Insiired,  was  takm  sick 
with  typhoid  fever  on  December  8,  1886,  and 
continued  suffering  from  that  disease  until 
January  10,  1897,  when  his  physician  ceased 
attending  him,  and  he  had  apparently  recov- 
ered his  health.  On  March  SI,  1897,  he  ap- 
plied to  the  defendant  company  for  a  policy 
of  Ufe  Insnrance  for  $3,000.  On  April  12, 1897. 
he  was  taken  sick  with  pneumonia,  from 
which  he  died  on  April  20.  1887.  The  appli- 
cation for  the  policy  contained  the  following 
question:   "Have  yon  ever  had  any  serioaa 
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OlneM  w  Injury,  or  nndergone  any  Bur^lcal 
operation?  If  so,  state  when  and  where,  and 
name  and  address  of  attending  physician." 
To  this  question  the  applicant  answered, 
"NMie."  The  policy  or  beneficiary  certifi- 
cate was  prepared,  but  was  not  taken  ap  un- 
til the  17th  of  April,  three  days  before  his 
death,  when  some  one  brought  the  money  to 
pay  the  fees  and  first  premium  to  the  proper 
office,  and  obtained  the  policy  upon  exhibit- 
ing the  receipt  for  the  money.  The  policy 
coDtalned  an  absolute  warranty  of  the  truth- 
fulness of  the  auswera  to  all  questions,  with 
an  express  agreement  that.  If  any  of  the  sq- 
Bwera  were  untrue.  It  should  be  void.  On  the 
trial  the  defendant  submitted  rarlous  points 
affirming  the  falsity  of  the  answer  to  the 
above  question,  and  asked  for  binding  In- 
structions to  the  Jury  to  render  a  verdict  for 
the  defendant  These  points  were  all  affirm- 
ed, and  the  verdict  was  rendered  for  the  de- 
fendant, In  accordance  with  the  instructions. 
The  Important  assignments  of  error  are  to  the 
answers  of  the  court  affirming  defendant's 
points,  and  directing  a  verdict  for  the  de- 
fendant 

The  chief  contention  of  the  appellant  is 
that  the  question  of  serious  Illness  was  a 
question  for  the  Jury,  and  that  the  court  could 
not  decide  It  as  a  matter  of  law.  While  it  la 
true.  In  a  case  where  the  previous  Illness  of 
the  applicant  was  of  a  trifling  and  unimpor- 
tant character,  so  that  It  could  be  reasonably 
said  that  a  question  fairly  arose  whether  the 
Illness  was  serious,  It  should  be  submitted  to 
the  Jury  for  their  determination.  It  la  not  pos- 
sible to  regard  the  disease  known  as  "typhoid 
fever"  as  being  of  that  character.  And  this 
Is  especially  true  of  a  disease  which  notorious- 
ly leaves  so  many  after-reaults,  which  may 
break  out  at  any  time  within  a  number  of 
months  after  recovery,  as  ^hold  fever.  In 
all  such  cases  good  faith  requires  that  a  dis- 
closure should  be  made  to  the  Insurer,  that 
the  company  might  at  least  have  infonnatlon 
which  would  put  them  on  Inquliy  before  is- 
suing a  policy  upon  such  an  application.  In 
this  particular  case  the  proof  of  the  extreme- 
ly serious  character  of  the  appllrant's  pre- 
vious Illness  was  moat  abundant,  and.  In  Its 
details,  was  entirely  without  contradiction. 
The  affidavits  of  both  the  mother  and  the  fa- 
ther of  the  Insured  were  taken,  and  given  in 
evidence  on  the  trial;  the  father  being  the 
twnefldary  of  the  policy,  and  the  plaintiff  In 
this  action.  The  mother  testified  In  relation 
to  the  death  of  her  son,  and  also  as  to  his  pre- 
vious Illness.  In  regard  to  the  latter,  she 
said:  .  "Prior  to  this  time  Isaac  had  an  at- 
tack  of  typhoid  fever.  We  called  Dr.  J.  M. 
Patton  on  or  about  December  8,  ISOO.  This 
sickness  continued  through  a  period  of  about 
seven  weeks.  This  attack  was  very  severe,— 
In  fact,  we  did  not  expect  his  recovery.  We 
asked  the  doctor  at  that  time  In  regard  to  his 
chance  for  recovery.  Dr.  Patton  replied  that 
'  the  case  was  doubtful."  The  plaintiff  sold: 
"I,  Hiram  Myers,  do  swear  that  I  am  the  fa^ 


ther  of  Isaac  B.  Uyen;  OuA  1  have  read  the 
statements  mode  Salome  Myers,  my  wife, 
and  certify  that  they  are  correct."  Dr.  Pat- 
ton, who  was  the  attending  physician  botti 
In  the  final  Illness  of  the  hisiired  and  In  the 
previous  attack  of  typhoid  fever,  was  a^ed: 
"Q.  Doctor,  do  people  die  turn  typhoid?  A. 
Tea,  sir.  Q.  rrequently?  A.  Tes,  sir.  Q. 
As  a  physician,  would  you  say  that  typhoid 
fever  was  a  serious  Illness?  A.  Tes,  sir;  I 
would.  Q.  Would  yon  say  that— as  a  physi- 
cian—that  the  attack  which  Isaac  R.  Myers 
had  at  that  time  was  a  serious  attack  of  ty- 
phoid fever?  A.  Yes,  sir.  Q.  You  may  state. 
If  you  can,  bow  seriously  ill  Mr.  Myers  waa 
with  typhoid  fever.  A.  Well,  the  condition— 
his  physical  condition— would  be  the  only  way 
I  could  do  that  His  temperature  (that  la,  the 
fever)  ran,  I  think,  from  101,  as  we  call  It  to 
103^  or  104,  through  probably  two  or  three 
weeka.  That  Is  considered  a  serious  condl- 
llon,  when  the  temperature  runs  to  104.  And 
there  was  extreme  prostration  In  the  latter 
stages  of  the  disease;  sweating  and  weak 
pulse  and  delirium,  If  I  am  not  mistaken.  In 
the  latter  stages  of  the  disease;  and  the 
bowels  were  swollen,  and  diarrhea;  want  of 
sleep  during  the  night;  and  no  appetite;  and 
weakness,  that  I  considered  was  as  much  of 
a  danger  as  a  high  temperature  would  be. 
The  temperature  was  not  out  of  bounds,  yet 
was  high,  08^  being  normal;  but  the  pros- 
tiatlon  seemed  to  me  to  be  extreme.— that 
there  was  danger,  from  his  weakness,  of 
heart  failure.  Q.  Now,  what  length  of  time 
during  his  Illness  was  he  In  this  critical  con- 
dition?^ A.  About  two  weeks,  I  believe." 
Now,  agalnat  this  most  direct  and  positive 
testimony  from  the  mother,  the  father,  and 
the  attending  physician  of  the  insured,  there 
was  not  a  particle  of  contradictory  evidence. 
Not  a  witness  was  called  to  Impeach  or  Im- 
pugn In  any  manner  whatever  the  statements 
of  any  of  the  witnesses.  The  plaintiff  him- 
self, his  wife  (the  mother  of  the  Insured), 
and  the  attending  physician  all  concurring  In 
the  statement  that  the  attack  was  severe.— 
so  severe  that  his  life  was  In  danger,— and 
the  detailed  symptoms  confirming  the  opinion. 
It  must  be  taken  as  a  fact  established  by  un- 
contradicted testimony  that  the  Insured  did 
have  a  serious  Illness  a  very  short  time  be- 
fore he  made  hia  application.  It  follows  that 
his  answer  to  the  third  Interrogatory  of  the 
application  was  false,  and,  as  a  legal  conse- 
quence, that  the  policy  was  void.  With  this 
aspect  of  the  case  the  Jury  had  nothing  to  do. 
It  was  the  plain  duty  of  the  court  to  pro- 
nounce, upon  the  undisputed  evidence,  that 
the  Insured  did  have  a  serious  illness  a  short 
time  before  he  made  his  application,  that  bis 
answer  was  false,  and  for  that  reason  the 
policy  was  void. 

On  the  trial  some  attempt  was  made  on  tbe 
part  of  the  plaintiff  to  prove  that  typhoid  fe> 
vpr  was  not  necessarily  a  serious  Illness.  A 
few  physicians  were  examined  who.  said  that 
In  their  opinion  such,  Ulneas  waa  not  sertoiu 
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"for  life  iuBurance  parposea."  It  !■  a  llttl* 
dlfflCDlt  to  tindentaad  bow  a  disease  may  tw 
•eriooa  as  a  fact,  but  not  sezloas  for  life  tOr 
■orance  parposes.  We  bare  not  been  referred 
to  any  authority  for  such  a  distinction,  and. 
as  It  Is  contrary  to  tbe  teachings  of  common 
sense,  It  can  bare  no  claim  to  Judicial  recog- 
nition. Nor  does  it  belp  the  matter  that  long 
questions  were  put  to  these  physicians,  pur- 
porting to  state  tbe  symptoms  exhibited  by 
the  insured,  and  bare  them  express  the  opin- 
ion that,  for  life  Insurance  purposes,  ihey  did 
not  consider  typhoid  fever,  Indicated  by  tbe 
symptoms,  as  serious.  Whatever  might  be 
their  opinions  as  to  the  symptoms,  tbe  fact 
ronalned  that  In  this  particular  case  the  pa- 
tloit  did  have  a  most  serious  Illness,  which 
-endangered  his  life.  None  of  them  saw  the 
patient,  or  bad  any  opportunity  of  observing 
his  actual  condition,  and  they  were  therefore 
not  Quallfled  to  testify  as  to  his  real  situa- 
tion. <rhe  opinions,  such  as  they  were,  were 
controverted  by  tbe  testimony  of  other  phy- 
sicians; and  the  examining  physician,  wbo 
took  the  answers  of  the  Insured  to  the  medical 
questions,  settled  the  subject  of  the  mate- 
riality of  tbe  answer  by  bis  answer  to  a 
question  put  by  the  counsel  for  the  appellant 
He  was  asked:  "Q.  Doctor,  had  this  dece- 
dent answered  yon  that  he  had  typhoid  fever 
In  January,  state  whether  yon  would  have 
given  him  a  more  thorough  examination  with 
respect  to  tbe  dregs  of  that  disease.  A.  I 
don't  think  I  would  have  given  him  even  aa 
thorough  an  examination  as  I  did,  because  I 
would  have  told  him  to  withdraw  his  appli- 
cation; that  X  would  not  pass  him  for  at 
least  six  months."  This  exhibits  not  only  tbe 
propriety,  but  the  necessity,  of  having  truth- 
ful answers  to  such  questions.  Had  the  In- 
sured told  the  truth  In  answering  the  third 
Interrogatory,  the  present  policy  would  not 
bare  been  issued,  because  tbe  applicant  would 
have  been  rejected. 

It  la  not  necessary  to  continue  tbe  discus- 
sion. There  Is  no  controverted  question  of 
law  involved  In  the  case.  The  learned  court 
below  performed  a  plain  duty  in  directing  a 
verdict  for  the  defendant  The  assignments 
of  error  are  all  dismissed.  Judgment  af- 
flrmed. 


an  Pa.  8t  541) 

LDTZ  T.  WAINWBIGHT. 

(Supreme  Oonrt  of  Pennsylvania.   Nor.  8» 
1809.) 

LANDLORD  AND  TTOIANT-^XTBHaiOH  OF 
LBASn-aURDBN  OF  PROOF. 

DefeDdant.  in  an  action  hy  a  landlord  to 
recover  possession  on  the  ground  of  expiration  of 
the  term,  reijins  for  a  d^ense  on  aa  oral  agree- 
ment to  extend  the  lease,  has  tiia  burden  of 
proving  that  both  parties  understood  such  an 
agreement  was  being  made. 

Appeal  from  court  of  conmion  pleas,  Alle- 
gheny county. 
Action  by  Anton  Lutz  against  William 


Walnwiigbt  Judgment  for  plalntUE,  and  de* 
fendant  appeals^  Affirmed. 

Tbe  charge  of  the  coart  below,  tbe  parts 
assigned  ss  error  being  Inclosed  in  brackets. 
Is  as  follows: 

"This  is  a  proceeding  under  one  of  onr  acta 
of  assembly  to  get  possession  of  premises 
leased,  on  the  ground  that  the  term  had  ex- 
pired and  tbe  tenant  would  not  give  up  pos- 
session. Our  act  of  assembly,  when  a  lease 
baa  expired  and  tbe  party  does  not  go  out, 
provides  a  means  to  get  him  out,  by  proceed- 
ing before  an  alderman  or  magistrate.  The 
lessor  goes  before  an  alderman,  and  proves 
that  the  lease  has  expired,  and  that  the  ten- 
ant has  had  three  months'  notice  to  leave; 
then  the  law  authorizes  the  alderman  or  mag- 
istrate to  Issue  an  execution,  and  put  him  out, 
and  get  possession  of  tbe  premises.  Tbe  law 
also  gives  the  tenant  ten  days  to  appeal  from 
that,  and  then  it  comes  before  a  jury,  and 
the  case  Is  now  before  you,  whether  on  ap- 
peal by  tbe  plaintiff  or  defendant  Is  no  mat- 
ter. When  It  comes  before  you,  the  plaintiff 
has  to  prove  the  same  things  that  he  alleged 
before  the  alderman,  and  be  has  to  prove 
tbem  to  your  satisfaction. 

"It  appears  in  this  case  that  Anton  Luts's 
estate  was  tbe  owner  of  this  property,  and 
that  Mr,  Thompson,  as  agent  for  Mr.  Lutz, 
entered  into  a  written  agreement  leasing 
these  premises  to  Mr.  Walnwrigbt.  The 
lease  speaks  for  Itself,  and  there  is  no  dispute 
about  it  It  was  for  one  year,  and  it  bad  a 
clause  m  It  to  the  effect  that  at  the  end  of 
the  year  Mr.  Walnwrigbt  would  give  ap  the 
premises  without  any  notice  at  all.  At  tbe 
end  of  the  first  year  they  made  an  agreement 
to  extend  It  for  another  year,  and  on  tbe 
back  of  it  that  extensdon  Is  put  in  writing, 
that  they  agreed  to  extend  It  one  more  year 
upon  the  same  terms  as  the  lease  inside.  Be- 
fore the  second  year  was  up,  the  plaintiff 
gave  three  months'  notice,  although  the  lease 
said  the  tenant  should  give  up  tbe  premises 
without  any  notice.  Tbe  plaintiff  alleges  that 
there  was  no  further  extension.  There  Is  a 
blank  extension  for  a  third  year  upon  the 
lease,  but  It  Is  not  signed.  Tbe  plaintiff  hav- 
ing given  you  that  state  of  facts,  then  the  de- 
fendant was  bound  to  go  out  unless  be  can 
give  you  a  good  excuse  for  not  leaving,  be- 
cause his  time  was  out  the  1st  of  April.  Tbe 
extension  for  the  year  before  he  had  in  writ- 
ing, but  got  no' extension  in  writing  for  the 
next  year.  [Now,  tbe  defendant  alleges  that 
be  ought  not  to  have  been  put  out,  because 
he  bad  a  verbal  agreement;  that  they  did  not 
put  It  Id  writing,  as  they  did  the  year  before, 
but  made  a  verbal  agreement  that  he  should 
have  it  for  another  year,  at  $50  a  month; 
and  that  in  violation  of  that  agreement  be 
was  put  out  Under  such  circumstances,  it 
would  have  been  a  great  deal  better,  if  that 
was  understood  by  both  parties.  If  they  had 
done  as  they  did  the  year  before,— that  Is, 
put  it  in  writing;  but,  not  having  done  that 
here  arises  the  trouble.  Tbe  defendant  con- 
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tends  that  be  liad  an  agreement  by  word  ftf 
moaOi  to  HtMj  tbere  another  jear  for  fSO  a 
month.  He  testifies  to  that  hloueU,  and  also 
baa  two  ottier  witnesses  to  It,— his  wife  and 
daughter.  That  raises  the  question  In  the 
case.  The  law  does  not  require  that  It  should 
be  In  writing,  bat,  under  these  elrcnmstancea, 
It  wonld  have  been  a  great  deal  better  for 
the  parties  to  have  done  as  they  did  before, 
It  they  both  so  nnderstood  it,  because  now 
there  Is  another  tenant  In  the  property.] 

"Ton  will  examine  that,  remembertaig  that 
the  plaintiff  Is  entitled  to  have  a  verdict  in 
his  favor  unless  the  defendant  has  satlsfled 
yon,  from  the  streivth-of  the  evidence,  that 
this  agreement  was  made  to  give  him  another 
year.  He  says  It  was,  and  the  two  ladles 
testified  to  the  same  ^ect  Hr.  Hiompson. 
on  the  other  side,  said  that  no  agreement  that 
he  should  have  it  another  year  was  made  at 
all;  that  he  was  i>erfectly  willing  to  let  him 
have  It  another  year,  but  that  he  wonld  not 
take  It;  that  he  wanted  to  sell  out  the  bal- 
ance oC.  his  term,  which  Hr.  Thompson  sgreed 
to  If  he  would  give  him  a  good  man,  because 
the  defendant  had  then  prepared  and  filed 
papers  for  a  license  In  Natrona;  that  he  did 
not  have  any  license  at  the  Allegheny  place 
for  the  next  year  (which  was  time),  and  that 
he  wanted  to  get  a  license  pp  tiiere  at  Na- 
trona; and  that  he  (Mr.  ^ompson)  never 
made  an  agreement  to  let  him  have  It  for  an- 
other year. 

"IBemember  the  burden  Is  on  the  defend- 
ant to  satisfy  you  that  this  agreement  was 
actually  made,  and  that  both  sides  under- 
stowl  It  so.  It  Is  not  snfilelent  to  ^ow  that 
one  side  thought  so,  but  yon  must  be  satisfied 
that  Mr.  Thompscm  understood  that  as  well 
as  Mr.  Wahiwright,  particularly  In  an  agree- 
ment fit  this  kind,  where  it  had  been  In  writ- 
ing before.  Did  Mr.  Thompson  so  undw- 
stand  It  7  Because,  If  he  did  not  so  understand 
1^  no  mattra  what  was  said.  It  would  not  be 
an  agreement  tor  another  year,  and  would 
not  bind  Anton  Iiutx  nor  ttn  Luta  estate. 
"Diat  Is  the  only  paint  In  the  case.] 

'*[13ie  defendant  relies  very  strongly  iqKm 
this  letter  In  evldmce.  Tou  will  notice  that 
the  letter  was  written  December  2&th,  man 
tban  tiiree  months  before  the  expiration  of  the 
lease,  and  about  tiie  time  notice  should  have 
been  given.  He  says:  'TonrrentwIUbefBOper 
month  and  water  tax  from  the  1st  of  ApriL* 
Ur.  Thompson  says  that  Is  correct;  that  he 
wanted  to  rent  to  the  defendant  tm  fOO  a 
month,  but  that  be  would  not  do  it;  that  If 
the  defendant  got  a  man  to  buy  him  out  that 
he  would  take  him  on  tiie  lease,  providing 
he  was  satisfactory.  Then  the  next  clause 
seems  to  refer  to  something  oC  that  kind.  He 
says:  'If  the  msn  you  are  n^otlating  with* 
—showing  tbey  were  talking  about  negotiating 
with  some  man— to  purchase  your  place  is 
satisfactory  to  us,  no  doubt  Mr.  Lutz  will 
make  a  lease  with  him.  He  must  show  he  is 
reliable  and  responsible.'] 

"[So^  you  take  tiie  evidence  on  both  sides, 


examine  It  carefully,  remonberlng  the  de* 
fendant  must  satisfy  yon  that  there  was  an 
actual  agreement  and  understanding  with 
Mr.  Thompson,  and  that  Mr.  Thompeon  un- 
derstood that  the  defendant  had  accepted  the 
lease  for  another  year.  If  you  find  that  by 
the  weight  of  the  evidence,  then  he  ought  not 
have  been  put  out  On  the  other  hand.  If  he 
talked  about  roiewlng  the  lease,  and  at  the 
same  time  contemplated  getting  a  Ucenae  in 
another  place,  and  finally  did  not  make  a  lease 
for  an6ther  year,  then  he  ought  to  have  gime 
out,  if  those  are  the  facts.] 

"If  you  find  for  the  plalnUl^'  you  merely 
say  tor  the  plaintiff.  There  are  no  damages 
to  him.  [If  you  find  for  the  defendant,  then 
you  must  assess  the  damages,  bectfuse  the  act 
says,  if  a  tenant  Is  put  out  Illegally,  he  shall 
have  whatever  actual  damages  he  has  sus- 
tained,—any  damages  to  his  furniture,  or  any 
direct  loss  by  reason  of  his  being  so  put  out  of 
the  premises,  ^lat  you  assess  In  favor  <tf 
the  defaidant.  If  you  find  for  the  defend- 
ant]" 

Marron  &  McGlrr,  for  appellant.  J.  L. 
Rltchey,  George  W.  Acklin,  and  (George  E. 
Shaw,  for  appellee. 

PSR  CURIAM.  This  action  was  orlglnaUy 
brought  in  the  name  of  "J.  B.  Thompson, 
Agent."  After  the  case  came  Into  the  court 
below  by  appeal  from  the  judgment  of  the 
alderman,  the  record  was  properly  amended 
by  substituting  the  name  of  Thompson's 
principal,  "Anton  Lutz,"  as  plaintiff. 

The  controlling  question  was  one  of  fact 
viz.  whether,  by  verbal  agreement  between 
the  parties,  the  lease  In  question  was  extend- 
ed for  another  year,  as  alleged  by  the  de- 
fendant That  question  was  fairly  and  Im- 
partially submitted  to  the  Jury  by  the  learned 
trial  judge.  In  a  clear,  accurate,  and  fully  ade- 
quate charge,  and  by  their  verdict  the  Jury 
Impliedly  found  that  there  was  no  agree- 
ment to  extend  the  lease.  That  was  practi- 
cally conclusive  against  the  defendant  be- 
cause the  basis  of  bis  defense  was  the  alleged 
agreement  to  extend,  etc.  We  find  no  error 
in  either  of  the  learned  judge's  ruling^  on 
questions  of  evidence  or  In  bis  Instructions  to 
the  jury.  There  is  nothing  in  either  of  the 
specifications  of  error  that  requires  dlscus- 
aloo.  Judgment  affirmed. 


Oai  Pa.  St.  ESI) 
HALBT  V.  FLACnUS. 
(Supreme  Court  of  Pennqrlvanla.    Nov.  6| 
1899.) 

PATENTS— ACTION  FOR  ROYALTY— EV ID BNCB- 
SXPBRT  EVIDSNCE. 
1.  I^aintitF,  la  hd  action  for  royalties  OD  a 
press,  under  hia  agreement  with  defendant 
wberetn  he  recites  that  he  owns  an  iniprovemftit 
in  presses,  for  which  a  patent  has  been  appli<^ 
for  by  him.  may  fdve  In  evidence  a  patent  there- 
for, thereafter  issued  to  N.,  on  application  made 
after  the  contract;  plaintiff  having,  after  the 
contract,  assigned  his  right  In  the  improvement 
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to  N.,  and  the  application  on  which  it  was  la- 
aned  baring  beea  made  becaaae  the  patent  ia- 
■ned  on  the  first  application  was  not  considered 
suffldently  broad. 

2.  One  who  has  for  rears  been  familiar  with 
the  (»eration  of  glass  presses,  and  has  a  general 
knowledge  of  them,  is  CMupetent  to  testifj' 
whfltber  there  Is  anrthlnv  new  and  OMtol  In  u 
im^oremmt  la  soeh  presses. 

Appeal  from  court  of  common  pleas,  Allft- 

Sbeny  coanty. 

Action  by  William  Haley,  for  nse  of  the 
National  Mold  &  Casting  Company,  against 
C  L.  Flaccns,  for  royalties  on  patented  ma- 
chines, as  luroTided  by  agreement  between  the 
parties;  the  defenses  being  that  the  machine 
waa  not  a  new  and  original  invention,  and  not 
patentable,  and  was  not  operatiTe  or  satisfac- 
tory, and  would  not,  as  warranted  by  the  con- 
tract, produce  4,000  articles  in  10  working 
hours.  Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

The  contract  and  aarignmenti  of  error  are 
as  fdUowa: 

"Article  of  agreement,  made  the  8th  day  of 
October,  18QS,  by  and  between  William  Haley, 
of  Beaver  Falls,  Bearer  county,  Pennsylvania, 
party  of  the  first  part,  and  C.  L.  Flaccus,  of 
the  dty  of  Pittsburg,  Allegheny  county,  party 
of  the  second  part:  Whereas,  the  said  party 
of  the  first  part  is  the  sole  owner  of  letters 
patent  No.  234,564,  dated  November  10,  1880, 
being  a  mold  for  pressed  glassware,  and  Is 
also  the  owner  of  certain  useful  Improvements 
In  glass  presses  tn'>  general,  and  relates  more 
particularly  to  that  class  commonly  known 
as  "power  presses,'  for  which  a  patent  has 
been  applied  for  by  him,  the  said  William 

Haley,  under  date  of   ,  1895,  true  and 

correct  copy  of  which  application,  with  also 
the  specifications,  form  part  thereof,  and  are 
hereto  annexed,  and  marked  'Elzhlbtt  A';  and 
whereas,  the  said  O,  L.  Flaccus,  for  the  con- 
sideration hereinafter  mentioned,  has  ptir- 
chased  the  sole  and  exclusive  license  under 
the  said  letters  patent,  and  under  the  said 
application,  for  the  working  of  the  process  de- 
scribed therein,  as  well,  also,  tmder  all  im- 
provements which  tiie  said  William  Haley 
may  at  any  time  hereafter  make  upon  the 
said  patMit  or  said  power  presses:  Now, 
therefore,  these  presents  witnesseth:  First. 
That  the  said  William  Haley,  for  and  In  con- 
sideration of  the  sum  of  one  dollar  to  him  in 
band  paid  by  C.  L.  Flaccus,  the  receipt  where- 
of la  hereby  acknowledged,  and  for  and  in 
consideration  of  royalty  and  covenants  to  be 
kept  and  performed  by  the  said  C  L.  Flaccus 
hnelnafter  mentioned,  hereby  sells,  assigns, 
and  transfers  imto  the  said  O.  L.  Flaccus,  his 
b^s  and  representatives,  the  sole  and  exclu- 
sive right,  license,  and  privilege  to  use,  within 
the  United  States  of  America,  said  processes, 
And  each  of  them,  desctibed  In  said  letters 
patent,  and  in  said  application  for  letters  pat- 
ent, as  well,  also,  all  processes  or  devices  or 
Improvements  tbereon  which  he,  the  said  Wil- 
liam Haley,  may  hereafter  discover  or  devise, 


and  this  license  shall  continue  from  year  to 
year,  commencing  with  the  date  thereof.  Sec- 
ond. And  .William  Haley  also  sella,  assigns, 
and  transfers  onto  him,  the  said  C.  L.  Flac- 
cns, the  wAe  and  exdnsive  right,  franchise, 
and  privilege  of  using  all  processes  for  the 
hereinafter  mentioned  purposes,  under  any 
and  all  Improvements  upon  the  said  letters 
patent  or  upon  the  said  power  presses,  tor 
which  a  patent  has  been  applied  for,  as  afore* 
said,  and  all  new  discoveries  replacing  said 
processes,  or  either,  which  he,  the  said  Wil- 
liam Haley,  may  hereafter  discover  or  devise 
or  Invent.  Third.  Tbe  said  C.  L.  Flaccus,  his 
heirs  and  representatives,  shall  and  he  and 
they  are  hereby  granted  the  sole  and  exclusive 
right,  license,  and  privilege  to  use  said  power 
presses  only  In  the  manufacture  of  tumblers, 
Jelly  tumblers,  bottles,  and  fruit  jars  of  every 
design,  in  any  glass  factory  now  owned  (or 
which  may  hereafter  be  acquired,  either  In 
whole  or  In  part)  by  him.  the  said  C.  L.  Flac* 
cus,  or  any  co-partnership,  limited  co-partner- 
ship, association,  or  corporation  In  whldi  he. 
the  said  C.  L.  Flaccus.  now  has  or  may  here- 
after acquire  interest  or  own  any  stock. 
Fourth.  The  privilege,  right,  or  license  here- 
inafter granted  to  use  said  processes,  for  the 
purposes  hereinafter  named,  is  sole  and  exclu- 
sive right,  privilege,  or  license;  and  he,  the 
said  William  Haley,  covenants  and  agrees  that 
If  he  shall  or  does,  at  any  time  daring  the 
term  for  which  these  presents  is  granted  and 
In  full  force,  grant,  bargain,  or  sell  the  right, 
privilege,  or  license  to  any  person  or  persons, 
firms  or  bodies  corporate,  for  the  use  of  said 
processes,  or  either  of  them.  In  the  manufac- 
ture of  tumblers.  Jelly  tumblers,  botties,  or 
fruit  Jars  of  any  design,  then  all  right  here- 
under to  collect  royalties  shall  wholly  cease 
and  determine,  and  the  said  C.  U  Flaccus  shall 
and  he  is  hereby  granted  the  right,  privilege, 
and  license  of  th^ereafter  continuing  the  use 
of  the  said  processes,  of  each  of  them,  without 
any  liability  to  pay  the  royalties  hereafter  stip- 
ulated, nor  any  other  moneys  whatsoever. 
Fifth.  And  the  said  William  Haley  hereby 
covenants  and  agrees  that  he  will  on  demand, 
or  within  a  reasonable  time  thereafter,  fur- 
nish said  C  L.  Flaccus  with  all  machines  for 
the  use  of  said  processes,  during  the  term  of 
this  license,  as  he,  the  said  C  L.  Flaccus, 
may  from  time  to  time  require,  which  shall 
be  paid  for  as  hereinafter  set  forth.  Sixth. 
And  he,  the  said  William  Haley,  hereby  rep- 
resents and  warrants  that  he,  the  said  Wil- 
liam ECaley,  is  the  sole  and  exclusive  owner 
and  first  discoverer  of  the  said  patent,  as  well 
as  the  said  power  press  fcH-  which  a  patent 
has  been  applied  for;  that  each  of  them  is 
original  in  him,  and  patentable;  and  be.  the 
said  William  Haley,  hereby  covenants  and 
agrees  that  in  the  event  of  said  i>atents.  or 
any  of  them,  being  hereafter  questioned  In 
any  court,  or  Infringed  upon  by  any  manu- 
facturer In  glassware,  or  If  any  suit  be 
brought  against  him.  tiie  said  C.  U  Flaccus. 
for  Infringement  of  these  letters  patent,  by 
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reaaoD  of  his  use  of  Bold  processes  and  power 
press,  then  lu  any  of  said  eventa,  until  sach 
time  as  said  patents  of  Mr.  Etaley  are  sus- 
tained by  the  United  States  dreult  or  district 
court,  the  payment  of  alt  royalties  thereafter 
to  be  paid  by  him,  the  said  C.  L.  Flaccus,  shall 
be  suspended.  Seveuth.  And  he,  the  said 
William  Haley,  further  covenants  and  agrees 
that  the  said  presses  are  and  will  be  opeia- 
tlre,  and  work  In  a  manner  to  the  entire  satis- 
faction of  him,  the  said  CX  L.  Flaccoa,  and 
eadi  of  said  presses  will  produce.  In  ten  work- 
ing hours,  four  thousand  (4,000)  articles. 
Eighth.  It  Is  hereby  mutually  covenanted  and 
agreed  that  this  exclusive  license  shall  be 
from  year  to  year  during  the  "term  for  which 
said  letters  patent  la  granted,  and  daring  the 
term  for  which  letters  patent  upon  said  appli- 
cation for  a  patent  is  hereafter  granted;  and, 
in  case  the  said  C.  L.  Flaccus  should  desire  to 
discontinue  and  terminate  the  term  of  this 
license  and  the  payment  of  royalty  hereunder, 
he,  the  said  C.  L.  Flaccus,  must  glve'hlm,  the 
said  William  Haley,  three  months'  notice  of 
his  (the  said  C.  L.  Flaccus*)  desire  to  terminate 
said  term;  said  notice  to  be  served  on  the 
8ald  Willtam  Haley  three  months  prior  to  the 
ead  of  the  year  of  the  term  of  this  license, 
otherwise  the  license,  with  all  Its  obligations, 
conditions,  and  -stipulations,  shall  remain  In 
full  force  for  another  year. 

"In  consideration  of  the  foregoing,  the  said 
O.  L.  Flaccus  covenants  and  agrees  in  man- 
ner following,  to  wit:  First.  That  he  shall 
and  will  furnish  such  sums  of  money,  not 
exceeding  the  sum  of  five  hundred  dollars 
($500),  for  the  construction  of  one  press,  to 
be  made  under  the  direction  of  him,  the  said 
William  Haley,  In  conformity  with  said  pat- 
ents and  Improvements  thereon.  Second.  Up- 
on the  completion  of  the  first  press.  If  It  Is 
found  to  work  to  the  entire  satisfaction  of 
him,  the  said  C.  L.  Flaccus,  he,  the  said  C. 
L.  Flaccus,  shall  and  will  furnish  sufficient 
money  to  build  any  further  presses  which  he, 
the  said  C.  L.  Flaccus,  may  require.  Third. 
Upon  the  completion  of  the  first  presses,  If, 
in  the  Judgment  of  said  C.  h.  Flaccus,  it  be 
operative  and  work  to  his  (the  said  C.  L.  Flac- 
cus') entire  satisfaction,  then  he,  the  said  C. 
L..  Flaccus,  shall  and  will  pay  to  him,  the  said 
William  Haley,  eight  hundred  thirty-three  dol- 
lars and  thirty-three  cents  (9833.33)  annually, 
payable  monthly,  and  the  tike  sum  upon  the 
completion  and  operation  of  each  and  every 
press,  to  the  number  of  six,  or  such  a 
Dumber  as  will  be  required  to  work  out  the 
production  of  one  fnrnace;  then  he  shall  and 
will  BO  long  tliereafter.  during  the  term  here- 
inbefore mentioned,  pay  him,  the  said  Wil- 
liam Haley,  the  sum  of  five  thousand  ($5,000) 
dollars  per  annum,  payable  monthly.  Fourth. 
After  the  completion  of  the  first  machine,  and 
its  working  to  the  satisfaction  of  the  said  C. 
li.  Flaccus,  he  hereby  covenants  and  agrees 
that  he  will,  within  a  reasonable  time,  put  In 
oiwration  the  other  five  machines,  or  such  a 
Qcmber  as  win  be  required  to  work  out  the 


production  of  on«  of  his  glass  furnaces.  It 
being  further  understood  and  agreed  that  in 
ease  the  first  press  shall  not  be  operative,  or 
work  to  the  entire  satisfaction  of  him,  the 
said  CX  L.  Flaccus,  then,  and  In  that  event, 
the  said  William  Haley  shaU  and  will  pay  to 
him,  the  said  C.  L.  Flaccus,  all  sums  of 
money  which  he,  the  said  0.  Lu  Flaccus,  may 
have  advanced  the  said  WlUIam  Haley  for  the 
construction  of  the  first  press,  which  sum 
said  William  Haley  shall  and  will,  on  de- 
mand, In  molds  ordinarily  used 'In  the  manu- 
facture of  glass.  In  such  amounts  or  quanti- 
ties as  he,  the  said  0.  L.  Flaccus  may  demand, 
up  to  the  value  of  five  hundred  dollars  ($500). 
Witness  the  hands  and  seals  of  tiie  parties 
hereto  the  day  and  date  first  above  written." 

Assignments  of  Error. 

"First.  The  court  erred  In  admitting  the 
evidence  proposed  by  the  plaintlCT  under  the 
following  offer,  to  wit:  "Defendant  having 
rested  his  case,  David  L.  Shlrely.  a  witness 
in  lichalf  of  the  plaintiff.  In  rebuttal,  Iiavlng 
been  duly  sworn,  and  shown  Exhibit  No.  22, 
was  asked:  Q.  I  show  you  Exhibit  No.  22; 
state  what  that  Is.  Objected  to.  By  Mr. 
Thomson:  We  propose  to  show  that  this  Is 
the  letters  patent  Issued  by  the  United  States 
goveiiiment  for  the  machine  that  was  actually 
constructed  and  put  In  operation  in  Mr.  Flac- 
cus* works;  that  an  application  for  a  patent 
for  this  machine  was  first  applied  for,  and 
a  patent  was  allowed,  but,  owing  to  the  fact 
that  It  was  not  consIderAl  sulHclently  broad 
to  cover  all  the  advantages  of  this  machine, 
another  application  was  filed,  and  that  upon 
that  application  this  letters  patent  were  grant- 
ed; that  the  machine  that  was  actually  con- 
structed and  put  In  (^ration  In  the  defend- 
ant's works  Is  the  same  In  principle  and  Iden- 
tically the  same  machine  as  that  for  which 
the  first  application  was  made,  and  a  patent 
allowed,  but  not  actually  Issued,  and  for 
which  the  second  application  was  made,  and 
tor  which  the  patent  actually  issued.  Ob- 
jected to  for  the  reason  (1)  that  the  patent 
(Exhibit  No.  22)  now  proposed  to  be  given  in 
evidence  Is  based  upon  .an  application  dated 
the  26th  of  July.  1897,  and  therefore  not  the 
application  recited  in  the  contract;  (2)  that 
the  patent  shown  by  Exhibit  No.  22  is  Issued, 
not  to  William  Haley,  the  plaintiff,  with 
whom  the  contract  sued  upon  was  made  by 
the  defendant,  but  is  issued  to  the  National 
Mold  &  Casting  Company,  and  therefore  is 
wholly  Irrelevant  and  immaterial  In  this  case; 
also  objected  to  generally,  as  incompetent,  Ir- 
relevant, and  not  rebuttal.'  Objection  over^ 
ruled,  and  bill  sealed  for  defendant.  E.  H. 
Stowe.  [Seal.] 

"Exhibit  Xo.  22  was  as  follows:  The  Unit- 
ed States  of  America.  No.  002.399.  To  All 
to  Whom  These  Presents  shall  C3ome:  Where- 
as, William  Haley,  of  Beaver  Falls,  Pennsyl- 
vania, has  presented  to  the  commissioner  of 
patents  a  petition  praying  for  the  grant  of 
letters  patent  for  an  alleged  new  and  usefdl 
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InQicoTement  In  cooUng  tiiblei  for  glass  moldi, 
he  having  asslgaed  bis  rlgbt,  title,  and  Inter- 
est In  said  Improvement  to  the  National  Mold 
tt  Casting  Oompany,  of  same  place,  a  descrip- 
tion of  which  Inrentlon  Is  contained  In  the 
specification,  of  which  a  copy  la  hereunto  an- 
nexed and  made  a  part  hereof,  and  has  com- 
piled wltti  the  various  requirements  of  law  In 
mich  cases  made  and  provided;  and  whereas, 
upon  doe  examination  made,  the  said  claim- 
ant Is  adjudged  to  be  Justly  entitled  to  a 
patemt  under  the  law:  Now,  therefore,  these 
letters  patent  are  to  grant  unto  the  said  the 
National  Mold  &  Casting  Company,  Its  sue- 
ceesois  or  assigns,  for  the  term  of  seventeen 
years  from  the  twelfth  day  of  April,  one 
thousand  eight  hundred  and  nlnety-elgbt,  the 
exclusive  right  to  make,  use,  and  vend  the 
said  Invention  throughout  the  United  States 
and  the  territories  thereof.  In  testimony 
whereof  I  have  hereunto  set  my  band,  and 
caused  the  seal  of  the  patent  office  to  be 
affixed,  at  the  city  of  Washington,  this  twelfth 
day  of  April,  In  the  year  of  our  Lord  one 
thousand  eight  hundred  and  alnety-eigbt,  and 
of  the  Independence  of  the  United  States  of 
America  the  one  hundred  and  twenty-second. 
Webster  Davis,  Assistant  Secretary  of  the  In- 
terior. [Seal  of  Patent  Office.]  Countersign- 
ed:  (X  H.  Dnell,  Commissioner  of  Patents.' 

"Second.  Robert  J.  Beatty,  a  witness  in  re- 
buttal on  the  part  of  the  plaintiff,  being  on 
the  stand,  testified,  inter  alia,  as  follows: 
•Q.  Are  you  familiar  with  the  various  kinds 
ct  presses  for  pressed  glassware  that  are  In 
me  in  tbe  country?  A.  I  suppose  I  have  a 
general  knowledge  of  them.  I  am  not  an 
esjfert  at  -  all.  I  don't  consider  myself  an 
expert  either  mechanically  or  In  a  patent 
sense.  I  have  a  general  knowledge  of  such- 
thli^  ♦  •  •  Q.  Were  yon  familiar  with 
the  operation  of  glass  presses,— that  is,  by 
band?  Were  yon  familiar  with  their  opera- 
tion In  your  presses  and  other  presses?  A. 
I  have  been  for  a  great  many  years.  Q.  You 
bad  a  general  knowledge  of  other  presses  that 
were  being  used  In  the  country  In  tbe  glass- 
pressing  business?  A.  Yes,  sir.  Q.  I  will 
ask  yon  whether  or  not  you  have  examined 
the  model,  or  rather  the  drawings  and  spcc- 
Iflcationa,  of  this  particular  machine.  A.  1 
hare  seen  them,  and  looked  them  over;  yes, 
sir.  Q.  You  may  state  whether  there  was 
anything  new  and  useful  In  tbe  improvement. 
In  your  Judgment  Objected  to,  that  the  wit- 
ness has  not  shown  any  knowledge  that  would 
enable  bim  to  testify  as  to  whether  there  was 
any  novelty  In  the  machine.*  Objection  over- 
ruled, and  bill  sealed  for  defendant  B.  H. 
Stowe.  [Seal.]  *A.  I  noticed  that  the  con- 
struction of  tbe  press  was  different  from  any 
that  I  had  ever  seen  before,  and  would,  of 
course,  be  compelled  to  assume  that  there  was 
something  useful  In  It  In  the  large  number 
of  pieces  being  produced,  as  compared  with 
what  was  done  on  tbe  ordinary  machinery  for 
tbe  same  nsed  in  other  places.  Q.  Had  yon 
ever  seen  a  glass  press  that  nsed  tbe  double 
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plunger?  A.  No;  I  have  never  seen  one  be- 
fore.* 

"Third.  The  court  erred  in  admitting  evi- 
dence proposed  by  the  plaintiff  as  follows,  to 
wit:  'Robert  J.  Beatty,  a  witness  called  by 
the  plaintiff  in  rebuttal,  being  on  the  stand, 
was  asked:  Q.  Did  you  have  occasion  to  ex- 
amine this  Hobbs  patent  as  shown  by  the 
drawing,  and  also  by  the  specifications?  A. 
I  have  seen  this  recently,  and  seen  tt  also  on 
other  occasions.  I  was  familiar  with  the  fact 
that  there  was  such  a  patent.  Q.  Yon  are 
familiar  with  the  fact?  A.  Yes,  sir;  I  have 
seen  the  thing  before.  Q.  State  whether  or 
not  the  principle,  as  spplled  by  Mr.  Hobbs  in 
this  patent  In  relation  to  this  mold,  Is  or  Is  ^ 
not  the  same  principle  that  Is  applied  In  this 
machine  of  William  Haley's.  Objected  to  on 
the  ground  that  the  witness  has  not  shown 
sufficient  competency  to  answer  the  question.' 
Objection  overruled,  and  bill  sealed  for  de- 
fendant. E.  H.  Stowe.  [Seal.]  Whereupon 
the  witness  testified  as  follows:  *A.  The 
Hobbs  patent  Is  on  a  mold.  It  Is  not  on  a 
press  at  all.  The  Haley  patent  Is  on  a  press. 
They  are  not  the  same  thing  at  all.  Q.  In 
your  judgment  then,  would  the  Haley  ma- 
chine be  new  and  patentable,  In  the  sense 
that  It  would  not  be  an  Infringement  upon  the 
Hobbs  patent?  A.  So  far  as  I  would  know. 
I  think  undoubtedly  so.  That  would  be  my 
judgment.' 

"Fourth.  Tbe  court  erred  In  charging  the 
jury  as  follows:  'Upon  that  question,  you 
have  to  determine  by  tbe  testimony  what 
the  state  of  the  facts  was.  If  tbe  evidence 
fairly  satisfies  you  that  he  had  a  right,  In 
view  of  what  occurred  after  he  had  ordered 
these  five  machines  and  expressed  satisfac- 
tion with  them,  to  change  bis  mind  because 
of  tbe  operation  and  effect  of  this  machine, 
and  the  manner  in  which  It  did  Its  work,  then 
you  ought  to  hold  that  baring  expressed  an 
opinion  of  satisfaction  In  that  way,  he  was 
bound  for  the  rent  for  tbe  current  year,  and 
he  could  only  relieve  himself  from  that  by 
giving  notice  three  months  preceding  the  com- 
mencement of  the  next  term.* " 

J.  S.  &  E.  O.  Ferguson,  and  Thomas  J.  Ford, 
for  appellant  Prank  Thomson  and  W.  H.  S. 
Thomson,  for  appellee. 

PER  CURIAM.  Plaintiff's  right  to  recover 
depended  on  questions  of  fact,  which  were 
clearly  for  the  consideration  of  the  Jury,  and 
they  were  accordingly  submitted  to  them  by 
the  learned  president  of  the  court  below  In  a 
clear,  comprehensive,  and  substantially  accu- 
rate charge,  of  which  the  defendant  has  no 
just  reason  to  complain.  Their  verdict  for 
plaintiff  necessarily  implies  a  finding  of  all  the 
material  facts  in  his  favor,  and.  unless  tbe 
trial  Judge  erred  In  his  rulings  on  questions 
of  evidence  or  In  hia  chatge.  tbe  judgment  en- 
tered on  the  verdict  should  not  be  disturbed. 

Onr  consideration  of  the  qoestlons  jvesented 
by  the  specifications  of  error  has  not  satis* 
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fled  01  that  eitber  of  tbem  dionld  be  anstaln- 
ed.  On  the  contrary,  we  think  the  defend- 
ant's objections  to  the  oftera  of  evidence, 
refrared  to  In  the  flrat  three  spedflcatlons, 
were  not  well  taken,  and  hence  they  were 
rightly  OTermled.  There  la  no  error  In  the 
excerpt  from  the  cotirt'a  charge  recited  ta 
the  fourth  and  last  apedflcatlon.  Oonaldered 
as  «  whole*  the  charge  Is  free  from  sabstan- 
tlal  error.  Judgment  affirmed. 


(1»  Pa.  BL  sin 

OOMMOMWBAI/TH  t.  BFPS. 

(Snpreme  Gowt  of  PennBylTBiiia.    Nor.  flk 
1899.) 

HOMICIDB— EVIDENCE— STJPFICIBNCT—CON- 
FEBSIONS-QUBSTIONB  FOR  JURY. 

1.  On  a  trial  for  morder,  evidence  that,  after 
the  i^soDer*8  arrest,  be  confessed  the  crime; 
that  on  the  night  of  the  mnrder  he  broaght  to  a 
witness'  boase  property  which  he  admitted  hav- 
ing taken  from  the  dwelling  of  the  deceased; 
and  that  be  was  seen  on  the  night  of  the  murder 
in  the  neighborhood  of  the  deceaaed'i  reridencc^ 
—la  ample  to  show  that  the  crime  was  commit- 
ted In  uie  perpetration  of  robbery. 

2.  On  a  trial  for  murder,  the  court  need  not 
hear  the  prisoner's  testimony  as  to  whether  a 
confession  offered  by  the  proaecntlon  was  volnn- 
tarily  made,  to  determine  whether  it  was  volun- 
tary before  receiving  evidence  of  It;  for  if,  in 
the  course  of  the  trial,  the  evidence  was  contra- 
dictory as  to  whether  it  was  voluntary  or  invol- 
untary, it  would  be  a  question  for  the  jury. 

8.  witnesses  other  than  officers  may  testify  to 
the  ctHifesrion  of  a  oime  made  by  a  prisoner  to 
them. 

Appeal  from  court  of  oyer  and  terminer, 
Philadelphia  county. 

William  Bpps  was  convicted  of  murder  In 
the  first  degree,  and  he  appeals,  j^rmed. 

Samuel  Chew  and  Richard  Vauz  Boddey, 
for  appellant. 

DBAN,  J.  The  defmdant,  along  with  one 
Samuel  Dodson,  waa  charged  with  the  mur- 
der of  Mftiy  Anne  Lawler  at  her  bouse  on 
TaSker  street,  Phllad^hla,  on  January  SO, 
1809.  The  deceased  had  been  strangled  In 
the  attempt  to  rob  her.  At  an  early  stage  In 
the  trial  the  commonwealth  called  as  a  wit- 
ness Detective  Geyer,  who  testified  to  a  con- 
fession of  the  crime  to  him  by  the  prisoner 
after  his  arrest  It  waa  alao  testified  by 
Irene  Henderson,  the  prisoner's  mistress,  and 
Hamle  Henderson,  her  sister,  that  the  night 
of  the  murder  he  brought  to  their  house  cer^ 
tain  property  which  he  admitted  he  had  tak- 
en from  the  dwelling  of  deceased,  and  that 
the  next  day  had  said  to  them  be  "bad  not 
known  he  had  done  It"— that  is,  killed  Mrs. 
Lawler— until  he  saw  It  in  the  newspaper. 
Other  witnesses  testified  to  seeing  him  In  the 
neighborhood  of  Mrs.  Lawler's  house  about 
9  o'clock  of  the  night  of  the  murder,  and 
that  be  brought  home  a  woman's  skirt  sim- 
ilar to  one  worn  by  Mrs.  Lawler.  It  was 
further  shown  that  the  prisoner  fied  to  Rich- 
mond, Va-,  soon  after  the  death  of  Mrs.  Law- 
ler became  known.  On  this  and  otiier  evi- 
dence, the  jury  found  tbe  prisoner  guilty  of 


murder  at  the  first  d^ree,  and  he  was  sen- 
tenced to  deatSi  accordingly. 

We  have  thte  appeal,  with  eight  asslgn- 
menta  of  error.  The  prisoner's  defense  rest- 
ed on  an  alibi,  which  the  Jury  did  not  credit 
The  evidence  adduced  by  the  commonwealth 
was  ample  to  show  that  the  prisoner  had 
murdered  deceased  in  the  perpetration  ot  a 
robbery.  There  ia  nothing  In  any  sf  Oie  as- 
signments of  error  calling  for  notice,  ezc^t 
the  first  and  second,  whl<A  complain  of  the 
admission  of  the  testimony  as  to  the  confes- 
sions. 

It  Is  alleged  that  the  confession  to  Detect- 
ive Qeyer  was  involuntary,  and  therefore  in- 
admissible. There  is  no  doubt  about  the  law 
applicable  to  tlie  question.  In  one  of  the 
earliest  cases  (Com.  v.  Dillon,  4  DalL  117). 
Chief  Justice  McKean  said:  "The  true  point 
for  consideration  la  whether  the  prisoner  has 
falsely  declared  hhnself  guilty  of  a  capital' 
crime;**  and,  if  an  Inducement  be  held  out  or 
a  threat  made  calculated  to  prompt  the  pris- 
oner to  falsehood,  then  the  confession  nniat 
be  excluded.  Wlien  Detective  Oeyer  waa  on 
the  stand,  after  statliv  he  liad  arrested  the 
prisoner  at  Richmond,  and  brought  him  to 
Pblladelptaia,  he  was  Uked  by  the  district 
attorn^  whether,  while  under  arrest,  the 
prisoner  bad  made  any  statement  to  Um 
about  the  mattOT,  for  the  purpose  of  showing 
a  confession  of  guilt  To  this  counsel  for  the 
prisoner  objected,  and  asked  leave  of  court 
to  call  the  prisoner  aa  a  witness  befrae  the 
court  to  show  that  the  alleged  confession 
was  Involuntary.  The  court  ruled  that  the 
time  to  call  tbe  prisoner  bad  not  yet  come; 
meaning -that  he  could  be  called  later  In  the 
trIaL  To  this  ruling  counsel  for  prisoner  ex- 
cepted. It  is  now  argued  that  this  ruling  waa 
error;  that  whether  the  confession  was  vol- 
untary was  solely  a  question  for  the  court; 
and  that  therefore,  prelimlnaiy  to  receiving 
tbe  evldoice  (rf  the  detective.  It  waa  the  duQr 
of  Oie  court  to  hear  the  testimony  of  the 
prisoner,  from  which  the  court  might  bare  de- 
cided the  confession  waa  Involuntary. 

Detective  Oeyer  testified  to  the  confession, 
and  that  it  wai  wholly  voluntary;  that  he 
bad  distinctly  told  the  prisoner,  before  he 
made  It,  that  he  did  not  want  to  hear  it  un- 
less made  voluntarily;  that  he  said  nothing 
to  excite  hope  or  fear.  The  prisoner  said,  "I 
might  aa  well  tell  you  alt  I  know;"  then  gave 
to  the  officer  a  detailed  statemmt  of  the 
crime.  The  prisoner's  counsel  sabjected  tiw 
witness  to  a  most  rigid  examination,  with 
the  purpose  of  showing  that  the  confeaalon 
was  not  volnntary,  but  failed  to  sliake  bis 
testimony  hi  the  least  The  court  declined  to 
hold  that  the  confession  was  involuntary. 
The  questi<Hi  arises  whether  the  court  should 
have  first  heard  the  testlnumy  of  the  pris- 
oner before  permitting  the  officer  to  testify. 
For  refusing  so  to  do  Is  the  error  complain- 
ed of.  The  practice  in  this  state  Is  well  set 
tied.  If  It  appear  from  the  teatlmony  of 
the  witness  that  the  alleged  confession  was 
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not  voluntary,  It  miut  be  exdaded,  and  the 
court  must  at  once  so  decide ;  bnt,  If  volun- 
tary,  tbe  wltneas  can  testify  to  It,  and  If  inb- 
aequently,  Id  the  conrse  of  tbe  trial,  there  be 
evidence  tending  to  contradict  tbe  witness, 
Oien  the  question  of  credibility  Is  for  the 
jvTj,  who  mast  be  Instructed  that,  If  not 
Toluntarily  made,  they  must  wholly  disre- 
gard It  In  Com.  T.  Harman,  4  Fa.  St  260, 
and  Fife  t.  Oom.,  29  Pa.  St  It  appeared 
wUhont  doubt  when  the  confession  was  of- 
fered, that  It  was  not  voluntary.  We  held 
not  only  that  It  should  have  been  excluded, 
bnt  should  not  have  been  heard.  Bnt  In 
Rlzzoto  T.  Com.,  12G  Pa.  8t  54,  17  AU.  620, 
the  confession  was  made  to  the  officer  by  the 
prlsouer  while  under  arrest  The  officer  tes- 
tified that  It  was  wholly  voluntary.  Judge 
Rice,  now  president  of  the  superior  court 
was  the  trial  judge.  He  admitted  the  testi- 
mony. Afterwards,  when  the  defense  was 
heard,  the  prisoner  to  some  extent  contra- 
dicted the  offlcor.  Their  credibility  was  sub- 
mitted to  the  jury,  with  Instructions  to  disre- 
gard the  confession.  If  they  believed  It  Invol- 
untary. The  admission  of  the  testimony  as 
to  a  confession  was  one  of  the  assignments 
of  error.  We  overruled  the  assignment  In 
Com.  T.  Van  Horn,  188  Pa.  St  143,  41  Atl. 
469,  the  prisoner's  twenty-seventh  assign- 
ment of  error  is  in  substance  the  one  made 
here;  our  Brother  Green,  speaking  for  the 
court,  saying:  *^hen  the  commonwealth  of- 
fered to  prove  a  voluntary  confession  made 
by  the  prisoner,  hli  counsel  applied  to  the 
court  for  permisBloD  to  show  that  a  previous 
confession  had  been  obtained  undue 
means.  The  court  refused  tbe  api^catlon, 
and  the  testimony  proceeded  In  tibe  usual 
way.  If  tbe  application  had  been  granted.  It 
could  not  have  prevented  the  admission  of 
tbe  commonwealth's  evidence,  and  the  only 
result  would  have  been  a  question  of  credi- 
bility, as  between  the  prisoner  and  the  offi- 
cer who  testified  to  his  voluntary  confession." 
See.  also.  Com.  v.  Shew,  190  Pa.  St.  23,  42 
AtL  377.  While  some  of  the  cases  from  oth- 
er states,  cited  by  counsel  for  tbe  prisoner, 
seem  to  hold  that  it  is  the  sole  duty  of  the 
court  to  at  once  decide,  before  hearing  the 
*  confession,  from  the  conflicting  evidence  of 
witnesses,  whether  tbe  confession  was  volun- 
tary, the  settled  practice  In  Uils  state  la  oth- 
erwise. The  prisoner  has  here  the  right  to 
examine  fully  the  witness  called  by  the  com- 
monwealth to  establish  the  alleged  confes- 
sion. If  It  then  appear  that  it  was  not  vol- 
untary. It  should  be  rejected,  without  being 
heard;  if  It  appear  to  have  been  voluntary, 
then  It  should  be  received;  If  afterwards 
there  be  testimony  contradicting  the  witness, 
then  It  becomes  a  question  tor  the  jury. 

There  was  not  the  semblance  of  error  In 
admitting  the  testimony  of  the  two  Henderson 
women,  as  to  the  confession  made  by  the 
prisoner  to  them.  They  were  not  officers, 
who  had  power  and  Influence  which  might 
have  induced  the  prisoner  to  expect  favor. 


There  Is  nothing  of  merit  In  any  of  the  com- 
plaints made  by  prisoner.  He  had  an  emi- 
nently fair  and  Impartial  trial,  and  the  ver- 
dict of  guilty  of  murder  of  the  first  degree 
was  fully  warranted  by  the  testimony  and 
the  statute.  Whether  It  was  his  Interest  to 
kill  the  victim  he  had  robbed  was  wholly  Im- 
material. The  killing  occurred  In  the  per- 
petration of  a  robbery  by  him,  and  the  stat- 
ute, therefore,  fixes  the  degree  of  the  crime. 
The  Judgment  la  affirmed,  and  It  Is  directed 
that  the  record  be  remitted  to  the  court  be- 
low, that  the  sentence  may  be  canted  Into 
execution  according  to  law.  . 


(in  Pa.  St.  476) 
PLATT-BARBER  00.  v.  GROVES. 
Appeal  of  CRAWFORD. 

(SuprsBie  Court  of  Pennsylvania.    Nov.  8, 
1899.) 

APPBAL  AND  BRROR^PERPBCTINO  APPEAI^ 
TIMB  or  PROCBBDINO— 8TATUTBS— RBPBAJU- 
EXBCUnON—DELAT  BY  EXBCUTION  CRBD- 
ITOR— FRBSnHPTION  07  FRAUD— BTIDSNGB. 

1.  Act  May  19,  1897  (P.  L.  67)  |1,  providing 
that  appeals  are  to  be  entered  in  the  court  to 
which  the  appeal  is  taken,  and  aection  2,  provid- 
ing that  the  prothoootary  of  such  conrt  is  to  is- 
sue a  writ  of  certiorari  to  the  court  fnun  whlcb 
the  appeal  ia  taten,  and  no  appeal  ts  to  be  per- 
fected until  such  writ  is  filed  ui  the  court  bdow, 
repeals  Superior  Court  Act  June  24,  1803  (P.  L. 
217),  to  tbe  extent  that  It  does  not  require  buy 
certiorari  to  remove  the  record  on  ai^ieal  from 
that  court  to  the  supreme  court 

2.  The  dme  an  application  for  an  appeal  is 
pending  in  the  snperior  court  must  be  deducted 
from  toe  time  limited  for  the  perfection  of  an 
appeal  by  Act  May  10,  1807  (P.  L.  67)  |  4,  pro- 
viding that  an  appeal  from  the  superior  court  to 
the  supreme  court  must  be  taken  and  perfected 
within  three  calendar  months  from  the  entry  of 
the  Judgment 

3.  The  preenmption  of  fraud  In  helj^ng  a  debt- 
or to  hinder  other  creditors,  arising  from  a  stay 
by  an  execution  creditor  of  immediate  proceed- 
ings on  hia  execution,  is  overcome  by  evidesce 
ahowine  that  the  intention  to  collect  was  never 
relinquished,  and  that  the  debtOT  was  only  h^ 
dnlged  aa  to  time  to  |dv«  him  opportunity  to  a^ 
cure  the  amount  due  by  loan. 

Appeal  from  superior  court 

Edward  Crawford,  assignee,  Issued  execu- 
tions <m  Judgments  against  Ttaranas  Oroves, 
which  were  placed  in  hands  of  sheriff.  The 
Piatt-Barber  Oompany  also  Issued  an  encn- 
tlon  on  Judgment  against  same  defmdant, 
which  was  also  placed  to  posseaslon  of  sher- 
-Iff.  An  auditor  was  appointed  to  distrlbnte 
the  fund  received  from  the  sale  of  defend- 
ant's proper^,  whtdi,  on  motion  of  the 
Piatt-Barber  Company,  was  paid  Into  coort 
From  a  decision  of  the  superior  court  revers- 
ing decree  of  the  cunmon  pleas  confirming 
the  auditor's  report;  and  poatpontng  Bdward 
Crawford's  executlona,  be  appeals.  Reversed, 

8.  A.  Craig,  for  appellant  Geo.  A.  Jenka 
and  Charles  Corbet,  for  appellee. 

MITCHELL.  J.  1.  A  motion  Is  made  to 
quash  this  appeal  on  the  grounds:  First 
that  no  appeal  was  In  fact  taken;  and,  sec 
ondly,  that,  even  If  what  was  done  was 
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eqalTalent  to  an  appeal.  It  was  too  late.  Ttie 
Judgment  of  the  superior  court  was  entered 
on  July  29,  1898.  On  August  26,  1898,  on  pe- 
tition of  tbe  present  appellant,  a  rule  was 
granted  by  our  Brother  Dean,  retumabte  to 
the  second  Monday  of  October,  to  show  cause 
why  an  appeal  should  not  be  allowed.  On 
March  27,  1899,  this  rule  was  made  absolute 
by  the  court,  and  appeal  allowed.  Oounsel, 
deeming  this  allowance  of  his  peUtlon  to  be 
of  itself  an  appeal,  filed  no  praecipe  with  the 
prothonotary  of  the  superior  court  for  appeal, 
nor  was  any  writ  of  certiorari  In  fact  Issued. 
As  the  point  was  one.  on  which  no  practice 
had  yet  been  settled,  the  prothonotary  mere- 
ly held  tbe  record,  subject  to  the  order  of  this 
court  By  section  7  of  the  superior  court  act 
of  June  24,  1895  (P.  L.  217),  there  may  be  an 
appeal  from  the  judgment  of  that  court  If 
"specially  allowed  by  the  superior  court  ItseU^. 
or  by  any  one  justice  of  the  supreme  court" 
By  section  8  It  is  directed  that  the  bond  for 
appeal  to  the  superior  court  shall  include 
"costs  In  the  supreme  court  if  the  case  shall 
reach  that  tribunal,  and  [shall  be]  condi- 
tioned also  to  pay  whatever  judgment  or  de- 
oree  may  be  entered  against  the  appellant 
either  by  the  superior  court  or  the  supreme 
court.  •  •  •  And  no  further  bond  need 
be  entered  In  case  of  an  appeal  from  the  su- 
perior court  to  the  supreme  court"  "No  writ 
of  certiorari  shall  be  needed  to  remove  the 
record  to  the  superior  court  from  the  court 
below,  but  the  perfecting  of  the  appeal  shall 
be  treated  as  eQulvalent  to  the  Issue  and  exe- 
cution of  said  writ"  The  protbonotarles  of 
tbe  supreme  court  at  Philadelphia,  Harrls- 
bnrg,  and  Pittsburg  are  ez  ofllclo  protbono- 
tarles also  of  the  superior  court  Section  4. 
From  these  provisions  it  ifl  a  fair  inference 
that  the  superior  court  act  did  not  require  or 
contemplate  the  Issue  of  any  certiorari  to  re- 
move the  record  from  that  court  to  the  su- 
preme court  and  it  would  bave  been  a  rea- 
sonable practice  to  treat  the  allowance  by 
this  court  of  an  appellant's  petition  as  a 
perfected  appeal.  But  by  the  act  of  May  19, 
1897  (P.  L.  67),  the  whole  system  of  appeals 
was  revised  and  amended,  so  that  that  act 
should,  in  the  words  of  its  twenty-second  sec- 
tion, "furnish  a  complete  and  exclusive  sys- 
tem in  Itself."  By  section  1  appeals  are  to  be 
entered  in  tbe  court  to  which  the  appeal  Is 
taken,  and  by  section  2  the  prothonotary  of 
said  court  Is  to  Issue  a  writ  In  the  nature  of 
a  writ  of  certiorari,  directed  to  tbe  court 
from  which  the  appeal  is  taken,  and  "no  ap- 
peal shall  be  considered  perfected  until  such 
writ  be  filed  In  the  court  below."  It  is  plain 
that  the  practice  which  has  been  Indicated 
above  as  reasonable  In  cases  of  appeal  from 
the  superior  to  the  supreme  court  under  tbe 
act  of  189!i  would  not  be  in  accordance  with 
the  act  of  1897.  The  requirement  of  a  certi- 
orari applies  to  all  cases  without  exception, 
and  must  to  that  extent,  operate  as  a  repeal 
lit  the  provisions  of  the  act  of  1S96  on  that 
subject    There  are  some  manifest  advan- 


tages In  the  requirements  of  the  later  act;  as, 
for  instance,  in  settling  the  custody  of  the  rec- 
ord and  Its  remission  to  tbe  court  of  original 
jurisdiction  or  certification  to  this  court,  sis  the 
casemayrequlre.  But,  advantageous  or  not,  the 
act  Is  clear,  and  must  be  followed.  Compliance 
with  Its  provisions  will  be  considered  as  im- 
perative In  future  cases.  But,  In  view  of  tbe 
absence  of  any  precedents  or  settled  prac- 
tice, and  the  contrary  provisions  of  the  act  (tf 
186C,  we  are  of  opinion  that  the  Interests  of 
Jiutlce  require  the  allowance  of  a  certlorart 
In  this  case  nunc  pro  tunc  as  of  March  28* 
1899. 

Secondly.  With  regard  to  time.  The  act  of 
1897,  already  cited.  In  section  4  requires  that 
"an  appeal  from  the  superior  court  to  the 
supreme  court  must  be  taken  and  perfected 
within  three  calendar  months  from  the  entry 
of  the  order,  judgment  or  decree  of  the  sa- 
pwior  court"  In  the  computatim  of  this  pe- 
riod, however,  so  far  as  the  perfecting  of  the 
appeal  Is  concerned,  the  time  that  the  appli- 
cation is  pending  in  this  court  must  be  de- 
ducted. In  the  pressure  of  business  and  the 
multiplicity  of  cases  it  is  not  always  possible 
for  the  court  to  dispose  of  these  applications 
speedily,  and  it  is  the  universal  role  that 
while  matters  are  held  sub  Judice  the  run- 
ning of  time,  as  It  affects  the  parties  litigant 
before  the  court,  la  suspended.  The  petition 
or  application  for  allowance  of  an  appeal 
must  be  presented  within  three  mcmths.  As 
to  this  tbe  statute  is  mandatory.  The  peti- 
tion la  this  case  was  in  time.  The  correct 
practice  is,  not  to  present  It  to  a  single  judge, 
but  to  file  It  with  the  prothonotary  of  the 
proper  district,  who  will  submit  It  to  the 
court  if  in  session,  or  to  tbe  most  convenient 
member  In  vacation;  and  tbe  time  of  the  ap- 
plication will  be  determined  as  of  the  date  of 
such  filing  with  the  prothonotary.  The  act 
of  1895  gives  any  one  justice  tbe  authority  to 
allow  the  appeal,  and  while,  In  clear  or  urgent 
cases,  this  authority  wIU  be  exercised,  yet 
the  practice  of  the  court  Is  to  consider  the 
matter  together  If  the  court  Is  in  session,  or. 
If  not  to  follow  the  course  adopted  by  our 
Brother  Dean  in  the  present  case,  and,  if  a 
prima  facie  case  Is  made  out  to  grant  a  mle 
to  show  cause,  etc.  Where  applications  are 
to  be  made  In  vacation,  it  may  frequently  be 
a  matter  of  much  trouble  and  embarrassment 
to  oounsel  to  find  a  judge,  all  of  which  will 
be  avoided  by  filing  tbe  petition  with  the 
prothonotary.  It  should  be  accompanied  In 
all  cases  by  a  copy  of  the  paper  books,  the 
opinion  of  the  superior  court,  and  a  full  state- 
ment of  the  grounds  on  which  the  allowance 
of  the  appeal  Is  asked.  If  the  appeal  Is  al- 
lowed, of  which  counsel  will  receive  Immedi- 
ate notice  from  the  prothonotary,  the  pneclpe 
for  a  certiorari  should  be  promptly  Issued,  and 
the  appeal  perfected  In  accordance  with  the 
statute.  No  exact  limit  of  time  can  be  fixed, 
but  counsel  wOl  be  required  to  be  prcHnpt, 
and  no  more  than  reasonable  time  for  dili- 
gent action  will  be  allowed.  In  the  presmt 
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cue,  as  already  said,  tiie  allowance  ot  tb* 
appeal  will  be  considered  as  practically  a 

compliance  with  tbe  rule,  and  the  record  per- 
mitted to  be  perfected  by  a  certiorari  nunc 
pro  tone.  The  motion  to  qvuBh  tin  appeal  ts 
therefore  dismissed. 

2.  On  the  merits  we  are  constrained  to 
take  a  different  view  from  that  of  the  sa- 
perlor  court  The  facts,  as  reported  by  the 
anditor,  were  that  two  executions  were  Is- 
sued by  appellant  on  March  2d,  being  the 
first  In  date,  and  a  third  by  the  Piatt-Barber 
Company  on  April  20th.  The  record  showed 
only  one  levy,  and  that  on  one  of  appellant's 
writs,  though  the  deputy  sheriff  testified  that 
he  levied  and  sold  on  all  three.  The  auditor, 
without  passing  on  this  question,  refused  to 
And  that  the  appellant's  writs  were  not  Is- 
sued and  executed  In  good  faith  for  the  col- 
lection of  tals  debt,  and  accordingly  awarded 
the  fund  to  appellant  The  court,  express- 
ing a  contrary  view  on  this  point  neverthe- 
leas  confirmed  the  report  on  the  ground  that 
only  one  levy  was  shown.  The  case  then 
went  to  the  superior  court  which  reversed  the 
Judgment  on  both  grounds,  holding  that  there 
were  legal  levies  on  all  the  writs,  and  that 
appellant's  writs  should  be  postponed  for  de- 
lay In  enforcing  them.  We  do  not  find  It 
necespaiy  to  consider  or  pass  upon  the  first 
ground,  as  we  are  of  opinion  that  the  auditor 
was  right  In  his  view  of  the  second.  The  tes- 
timony taken  by  the  auditor  was  confined  to 
that  of  the  deputy  riierifl,  and,  In  substance, 
amounts  to  this:  That  the  witness,  on  re- 
ceiving appellant's  writs,  asked  what  the 
property  was  that  was  to  be  levied  on,  and, 
being  infocmed  that  It  was  a  store,  asked  ap- 
pellant's attorney  "If  he  wanted  It  closed 
right  away."  "He  said  he  thought  there 
would  not  need  to  be  a  sale;  that  It  would 
be  fixed  up  without  a  sale."  And  further  the 
witness  said:  "I  don't  think  It  was  on  ac- 
count of  what  Mr.  Craig  [appellant's  attor- 
ney] told  me  that  I  did  not  levy  on  the  two 
first  writs  until  the  other  one  was  Issued,  but 
they  thought  It  would  be  fixed  up.  It  ap- 
peared to  be  Mr.  Craig  and  Mr.  Broslus  and 
Mr.  Groves  [the  defendant  in  the  execution] 
that  was  trying  to  get  it  fixed  up.  In  the 
meantime  I  was  not  to  do  anything,  but  to 
wait  and  see  If  they  wouldn't  get  it  fixed 
up."  On  cross-examination  he  further  tes- 
tified that  his  directions  from  appellant's 
counsel  were  to  hold  the  writs  "for  a  few 
days"  until  the  counsel  wrote  to  the  plain- 
tiff; that  he  knew  the  defendant  was  nego- 
tiating for  money  to  pay  the  debt;  that  Mr. 
■Broslus,  one  of  the  parties  so  negotiated  with, 
saw  the  witness,  and  was  willing  to  let  de- 
fendant have  the  money  If  he  got  the  ball 
he  proposed;  and  that  these  efforts  of  de- 
fendant, and  bis  conversations  with  the  wit- 
ness, "had  something  to  do  with  the  delay  In 
closing  the  store."  This  testimony,  as  It  ap- 
pears in  print,  Is  somewhat  open  to  different 
Mmstructions,  and  the  case  Is  therefore  pe- 
coUarly  one  for  the  application  of  the  general 


mie  that  the  findings  of  an  aijdltor  on  tito 
facts  should  not  be  reversed  except  for  very 
plain  error.  The  auditor,  having  this  vritness 
before  him,  was  in  a  favorable  position  for 
miderstandlttg  bis  exact  meaning,  as  well  as 
his  frankness  or  hesitancy  In  disclosing  all 
the  facts.  It  would  have  been  better  to  affirm 
the  Judgment  on  the  auditor's  findings.  But 
we  are  of  opinion  that  on  the  evidence  as  pre- 
sented the  auditor's  view  Is  the  correct  one. 
The  rule  Is  well  established  that  an  execu- 
tion which  is  not  put  in  the  sherlfTs  hands 
with  the  bona  fide  Intention  of  collecting  the 
debt  but  merely  to  be  held  as  a  security,  or 
to  prevent  other  creditors  Irom  coming  upon 
the  debtor's  goods.  Is  fraudulent  as  to  them, 
and  will  be  postponed  to  subsequent  levies; 
and  stay  or  unusual  delay  of  the  proceedings 
allowing  the  debtor  to  sell  or  otherwise  to 
deal  with  the  goods  In  contravention  of  the 
levy,  and  other  acts  of  similar  nature,  give 
rise  to  a  presumption  of  want  of  good  faith. 
Dorrance's  Adm'r  v.  Com.,  13  Pa.  St.  160; 
Earl's  Appeal,  Id.  483;  Freeburger's  Appeal, 
40  Pa.  St  244.  Such  acts,  however,  are  not 
frauds  per  se,  but  only  evidence  of  It  which 
may  be  rebutted;  and  If  the  creditor's  delay 
Is  shown  to  be  In  good  faith,  and  In  further- 
ance of  a  genuine  Intention  to  collect  his 
debt  he  will  not  be  postponed.  Indulgence 
Is  not  In  Itself  fraudulent  but  on  the  con- 
trary. Is  sometimes  good  policy  for  the  cred- 
itors, as  well  as  mercy  to  the  debtor,  espe- 
cially where,  as  In  the  present  case,  the  sub- 
ject of  the  levy  Is  a  store  or  going  business 
of  any  kind.  There  la  no  fixed  time  by  which 
such  acts  are  to  be  judged.  The  test  Is  good 
faith  and  absence  of  actual  hindrance  of  oth- 
ers. As  long  as  the  creditor  is  honestly 
seeking  collection,  even  by  coaxing,  and  Is  not 
In  fact  hindering  later  executions,  so  long  his  , 
Indulgence  to  the  debtor  will  not  be  a  bar  to 
his  maintenance  of  his  priority  of  levy.  The 
earlier  cases  undoubtedly  applied  the  pre- 
sumption of  fraud  with  great  strlctoess,  and 
exhibit  a  tendency  to  treat  it  as  a  rule  juris 
et  de  Jure.  But  it  was  never  divorced  Inten- 
tionally from  its  true  principle,  and  tiie  lat- 
er decisions  have  trented  the  question  more 
liberally  as  one  of  fraud  in  fact  to  be  deter- 
mined In  each  case  by  the  evidence.  Broad- 
head  V.  Oomman,  171  Pa.  St.  322,  83  Atl. 
360;  Landis  v.  Evans,  113  Pa  St  332.  6  Atl. 
908;  Stroudsburg  Bank's  Appeal,  126  Pa. 
St  823.  17  Atl.  868.  In  the  present  case  the 
evidence  shows  a  clear  Intent  to  collect  the 
money,  never  relinquished  or  Interrupted,  and 
restrained  only  by  an  Indulgence  as  to  time, 
as  much  In  the  Interest  of  the  creditor  as  of 
the  debtor.  The  testimony  of  the  deputy 
sheriff  shows  that  the  debtor  was  negotiating 
for  a  loan  that  would  enable  him  to  pay  the 
debt  and  had  at  least  one  person  willing  to 
advance  the  money  If  secured  as  proposed. 
The  extent  of  the  delay  was  not  fixed  by  ap- 
pellant, but  by  tho  deputy,  who  acted  partly 
on  his  own  confidence  that  the  debtor  would 
secure  the  loan.  As  the  plaintiff's  executions 
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amonnted  to  more  than  91,200,  and  Uie  stne 
property  only  produced  $700  at  the  aale,  It 
vraa  manifestly  good  tnuliiess  policy,  as  well 
as  hnmanlty  on  the  part  of  the  plaintiff,  to 
Indulge  efforts  of  the  debtw  to  secure  the 
money  by  loan.  There  was  not  a  trace  of  any 
Intention  to  refrain  from  exacting  paymmt  or 
of  helping  the  debtor  to  hinder  other  cred- 
Itors.  The  presomptton  arising  from  the 
stay  of  Immediate  proceedings  on  the  execu- 
tion was  f uUy  met  and  OTercome  the  af- 
flrmatlTe  erldenee  of  good  faith.  Judgment 
reTersed.  and  judgment  of  the  common  pleas 
affirmed,  with  coats. 


(193  Pa.  St.  662) 

SMITH,  Sherift;  t.  NIOOLA  BB08.  GO.  et  sL 

(Bn^cme  Court  of  Pennflylranla.    Xor.  9, 

1809.) 

BZBGUnON— LBVT— UBN. 
Uen  of  BD  execQtioD  levied  on  penonalty 
is  not  loBt  becBiue  the  sheriff,  with  the  coneent 
of  irfaintiff,  gives  the  debtors  a  ahort  time  in 
which  to  raise  money,  and  for  such  time  lesres 
the  propert?  in  their  poBsesslos,  snd  directs  their 
storekeeper  to  sell  to  their  employte  who  had 
claimB,  and  to  neiKhbrn  who  ooold  not  get  nei^ 
CBBsriea  elsewhere. 

Appeal  fran  court  of  common  pleas,  Alle- 
gheny comity. 

Action  by  Fnnk  Smith,  sheriff,  against  the 
Nicola  Bros.  Company  and  Olirer  P.  Nicola. 
Judgment  f«  plaintiff.  Defmdants  appeaL 
Affirmed. 

The  fonowlng  It  lite  oplolmi  of  the  court  be- 
low: 

"His  action  was  brought  by  Frank  Smith, 
sheriff  at  Clearfield  county,  to  recover  for  cer>> 
tain  lumbar  taken  by  defendants,  which  plain* 
tiff  dalmed  was  at  the  tbne  subject  to  execn- 
tlui  fliai  In  his  hands.  There  was  no  sub- 
stantlal  dlqnte  as  to  any  material  facts  In  the 
ease.  Upon  the  dosing  of  the  testimony, 
counsel  for  each  side  asked  for  peremptory 
Inetruetlons.  The  court  Instructed  the  Jury  to 
Snd  for  the  plaintiff. 

"The  facts,  as  they  appeared  In  the  erl- 
doiee  at  the  trial,  were  as  follows:  Castfe  Dn 
Bole,  baring  obtabied  several  Jndgmenti 
against  B.  J.  ft  J.  B.  Sykes,  amotmtlng  to 
about  $42,000,  caused  executlms  to  be  Issued 
thmon,  January  28,  1897.  The  defendant  In 
those  suits  were  <q)eratlng  a  sawmill  at  New- 
tonburg,  about  16  miles  from  Dn  Bols,  and 
three  or  four  miles  from  the  nearest  railroad 
BbLtlon,  to  which  they  had  a  brandi  road.  On 
January  29,  1887,  the  plaintiff  went  to  the 
SBwmill,  and,  after  viewing  the  premlsea,  lev- 
ied on  all  ttie  personal  property,  inciting  a 
large  amount  of  sawed  lumber,  unsawed  logs, 
store  goods,  etc  When  about  to  put  up  sale 
UUs,  the  defendants  appealed  to  flie  sheriff 
not  to  do  80,  saying  that  the  issuing  Qie 
executions  was  unexpected,  and  that  they  be- 
lieved they  could  satisfy  tbem  If  an  oppor^ 
tnnlty  was  given  them  to  go  to  Pittsbuig  for 
asslBfanok  He  asked  how  much  time  It  would 


require,  and  they  aid  a  few  days.  ISw  tfier 

iff  then  agreed  not  to  pot  vq?  bills,  and  wait 
until  they  had  time  to  go  to  Pittsburg.  No 
definite  time  was  fixed,  but  the  sheriff  said 
he  Intended  to  wait  until  be  heard  the  reanit 
of  the  visit  Mr.  Cole,  attorney  for  Oasde  Du 
Bols.  ms  ptesoit  at  the  time  this  arrange- 
ment was  made.  It  does  not  appear  tiiat  the 
arrangemoit  was  made  by  him,  or  that  he 
gave  any  Instmctlon  in  rdatkm  to  It,  but  he 
was  present,  and.  when  the  question  was 
raised  by  the  sheriff  as  to  bunrance,  said  he 
would  take  that  risk.  Though  not  making  the 
arrangement,  he  undoubtedly  assented  to  It 
which  would  have  the  same  effect  The  sher^ 
iff  then  left,  leaving  the  property  In  the  pos- 
session of  the  defendants.  Before  leaving, 
the  sheriff  directed  the  stnekeqtn  to  sell 
goods  to  Ibe  employta  who  had  claims  against 
the  defendants,  and  to  such  others  who  need- 
ed, giving  as  a  reasfu  that  at  that  time  they 
could  not  get  the  necessaries  of  life  at  any 
otti&t  placfc  He  gave  no  authority  to  dispose 
of,  or  otherwise  Interfere  vrith.  any  of  the 
property  levied  on.  Before  tiie  executions 
were  issued,  Sykes  Bros,  had  contracted  to 
sell  lumber  to  several  parties,  among  them 
Nicola  Bros.  Company,  who  had  advanced  to 
them  $3,000.  Tbey  had  notified  Nicola  Broa 
Company  that  they  had  lumber  for  ttiem, 
specifying  certain  idles,  but  tbey  were  not  hi 
any  way  maAed  as  sudi.  On  Sunday.  Jann* 
ary  Al,  1897,  Oliver  P.  Nicola,  one  of  Hie  de- 
fendants, came  to  NewtiHlbuig.  and  saw  Ur. 
Sykes.  Nicola  says  that  Sykes  told  him  that 
the  sheriff  had  been  there,  but  be  did  not 
know  whether  he  had  made  a  levy  or  not 
Sykes  says  he  tM  him  that  the  sheriff  had 
levied  on  all  the  goods;  Ihst  Nicola  requested 
him  to  make  a  bill  of  sale,  and  he  told  him  he 
could  not  do  so.  because  they  were  levied  on, 
and,  If  bis  contiact  was  not  good,  he  could 
not  make  It  any  bettw.  Mr.  Nicola  then  pro- 
ceeded to  ship  lumber,  and  took  In  all  lumber 
to  the  value  of  about  $3,^  at  their  contract 
price.  This  lumber  was  shipped  to  costomers 
of  l^ncola  Bros.  Company,  who  received  the 
benefit  of  It.  In  taking  lumber.  Xicola  did  not 
limit  to  that  mmtloned  hi  memorandum  sent 
them.  The  first  taken  was  two  car  loads 
which  bad  been  loaded  for  other  partlea.  On 
February  6.  1897,  the  sheriff  returned  to  New- 
tonburg.  and  put  up  handbills,  and  on  Febru- 
ary 12th  sold  the  property  tbim  remaining. 
In  the  meantbne— that  Is,  untH  February  Sth 
—the  store  was  kept  open,  and  sales  made  ai 
authorized. 

"This  statement  of  fiurts,  which  we  think  Is 
a  fair  statement  from  the  evidence,  may  be 
condensed  as  follows:  The  plaintiff,  as  sher^ 
Iff  of  Cleaifield  county,  upon  executions  duly 
issued  open  valid  Judgments,  with  all  legal 
formality,  made  a  levy  upon  the  property  in 
dispute.  After  levy  so  made,  with  consent  of 
plaintiff's  attorney,  at  the  request  of  defend- 
ants, he  refrained  from  sdvertlalng  the  ssle, 
agreeing  to  give  the  defendante  a  few  days 
tor  them  to  adjust  the  matter  without  sale. 


Digitized  by  Google 


ra.)  STAMET3  t. 

He  left  the  property  In  poesesslon  of  defend- 
■Qts  until  be  should  be  informed  of  the  resnlt 
of  their  efforts.  He  also  aathorlzed  the  sale 
of  goods  from  the  store  to  employes  having 
claims  aod  to  supply  the  necessities  of  neigh- 
bors. In  the  meantime  the  defendants  In  this 
case  took  away  and  sold  part  of  the  proper^ 
to  which  they  had  no  legal  title  at  the  time 
the  levy  was  made. 

**The  only  reasons  suggested  for  a  new  trial 
are  the  answers  of  the  court  to  the  seTeral 
points  sabmltted  by  counsel.  All  the  ques- 
tions contained  In  the  defendants'  points  are 
InrolTed  In  the  plalntlfTs  point  which  was  af- 
firmed, that,  *under  all  the  evidence,  the  rer- 
dict  of  the  fury  must  be  for  the  plaintiff.'  If 
there  was  any  evidence  la  the  case  that  should 
hare  been  submitted  to  the  Jury,  the  defend- 
ants are  entitled  to  a  new  trial.  When  a  levy 
has  been  In  fact  made  by  a  sheriff,  the  burden 
is  upon  the  defendant  to  show  that  It  Is  In- 
valid. FlUer  V.  Pattou.  8  Watts  &  S.  4KS; 
McGInnis*  Appeal,  8S  Pa.  St.  111.  The  rule 
in.  If  goods  be  left  in  the  possession  of  defend- 
ant, even  with  plalatiffs  permission,  the  Hen 
Is  not  lost,  unless  there  be  fraud.*  KeyBer*B 
Appeal.  13  Pa.  St  409;  McGInnls'  Appeal. 

Fa.  SL  111.  It  is  true  that  some  circum- 
stances may  constitute  l^al  fraud  where  no 
actual  fraud  was  Intended,  but  there  are  many 
cases  which  hold  that  the  possession  of  the 
defendant,  without  more,  Is  of  no  such  effect 
The  rule  covering  such  eases  Is  clearly  stated 
in  Wier  v.  Hale:  'An  necutlon  put  Into  the 
hands  of  the  ^erlff,  and  levied  upon  personal 
property,  with  any  other  than  the  bona  fide  In- 
tention of  selling  the  property  and  making 
the  money,  is  fraudnlent  as  to  subsequent 
Judgment  creditors.  •  •  ♦  Any  arrange- 
ment with  the  defendant  or  other  conduct  of 
the  plaintiff  evincing  his  Intuition  not  to  have 
a  sale  of  the  property  will  have  that  effect 
•  •  •  But  the  Hen  of  the  levy  is  not  lost 
by  a  reasonable  Indulgence  of  the  defendant 
debtor,  given  him  In  good  faith,  to  allow  him 
to  raise  money  to  save  his  goods  from  sac- 
rifice. »  •  •  It  would  be  a  harsh  doctrine 
to  hold  that,  In  a  case  where  no  other  creditor 
was  unduly  postponed  or  otherwise  Injured, 
a  creditor  could  not  grant  a  humane  todul- 
gence  to  his  debtor  without  losing  his  execu- 
tion altogether.'  In  this  case  there  was  no 
evidence  to  raise  a  suspicion  that  the  plaintiff 
did  not  Intend  hi  good  faith  to  pursue  her 
ezecntlon  to  full  satisfaction  by  sale  of  the^ 
proi>erty.  The  Indulgence  granted  was  tem- 
porary and  at  will.  The  sale  of  goods  from 
the  store  was  of  the  same  character.  It  was 
mainly  Intended  for  employes  having  pre- 
ferred claims  for  labor,  and  was  extended  to 
others  by  the  sheriff,  at  bis  own  suggestion, 
as  an  act  of  humanity  to  the  few  people  In 
an  Isolated  settlement  who  depended  upon 
such  supplies  for  dally  subsistence.  The  law 
requires  that  Its  process  shall  be  honestly 
used,  but  not  oppreatively.  Such  an  act  of 
charity  should  not  deprive  a  party  of  his 
rights  Older  the  law,  especially  where  no 
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wrong  to  another's  rights  Is  shown.  Fw  flUK 
reasons,  a  new  trial  will  be  refused. 

"We  have  considered  this  case  as  If  an  exe- 
cution creditor  or  Innocent  purchaser  for  value 
bad  raised  the  question  of  the  validity  of  the 
lien.  Piahiturs  conns^  contends  that  the  de- 
fendants have  no  standing  to  question  its  va- 
lidity. It  is  not  necessary  to  decide  the  ques- 
tion. An  execution  may  be  good  against  the 
defendant  when  It  would  not  be  as  against 
an  execution  creditor,  and  perhaps  one  who 
takes  the  property  without  any  valid  title,  and 
without  the  payment  of  money  Qxeretot, 
stands  in  no  better  position.  But  ha  the  view 
we  have  taken  of  the  law.  It  was  certainly 
good  against  the  defendants  In  this  case.** 

0.  8.  Orawford  and  R.  A.  ft  Jaa.  Balpb,  for 
lUvellants.  A.  L.  GUe,  H.  A.  Moore,  Watter> 
K»  A  Held,  and  W.  a  HUIer,  for  ai^lee. 

PER  CUBIAM.  The  Jud^ent  In  this  case 
Is  affirmed  on  ttie  c^lnlon  of  the  learned 
oout  below  oa  tbe  motion  for  a  new  trial. 


(103  Pa.  St  Btt) 

8XAMETS  et  al.  T.  DBNISTON. 

(Snpr«iie  Court  ot  Pennsylvaida.   Not.  4 
1890.) 

BROKratS-COUHIBSIONS  —  LAND  CONTRACT  — 
SPECIFIC  PERFORHANCB— PA- 
ROL BVIDBNCB. 

1.  Defendant  having  made  a  contract  anthor- 
Ittng  plaintiffs  to  sell  certain  lots,  whereby  she 
agreed,  on  their  selHng  enough  of  the  lots  to 
realize  to  her  $5,500,  to  convey  to  them  the  re- 
mainder thereof,  they  to  have  a  year  in  which 
to  perform  their  part  of  the  agreemeDt,  cannot 
revoke  it  within  the  year,  so  as  to  prevent  plain- 
tiffs, on  obtaining  customers  for  certain  lota  for 
$6,500,  being  entitled  to  a  eonv^ancft  of  the 
others,  though  she  resdnda  the  power  of  sale 
BO  that  the  cuatomers  cannot  compel  a  convey- 
ance to  tiiem  of  their  lota. 

2.  Where  defendant  aDthorieed  plaintiffs  to 
sell  certain  lots,  she  agreetng,  on  their  sdling 
enongh  thereof  to  realize  $6,000  to  her,  to  coa- 
vey  to  them  the  remainder  thereof,  they  are 
entitled  to  a  conveyance,  though  resort  to  parol 
evidrace  la  necessary  to  show  what  lota  they 
sold,  and  therefore  what  lota  should  be  con- 
veyed to  them. 

Appeal  from  conrt  of  common  pleas,  Alle- 
gheny county. 

Action  by  George  T.  E.  Stamets  and  anoth- 
er against  Laura  L.  Deniston.  Decree  tor 
plaintiffs.    Defendant  appeals.  Affirmed. 

The  following  is  the  opinion  of  the  court 
below: 

"The  plaintiffs,  George  T.  E.  Stamets  and 
John  J.  Ebdy,  allege  In  their  bill  of  ccnn- 
plaint  filed  In  this  case  that  the  defendant 
Laura  L  Deniston,  entered  Into  a  contract  in 
writing  with  them  on  the  6th  day  of  October, 
1808,  giving  to  the  plaintiffs  ibe  sole  and 
exclusive  right  to  sell  certain  pn^erty  of  the 
defendant  situate  in 'the  township  of  Brad- 
dock,  now  the  borough  of  Swissvaie,  In  the 
cotmty  of  Allegheny,  and  state  of  Pennsyl- 
vania; that  on  or  about  the  27th  of  Febru- 
ary, 1890,  the  defendant  refused  to  carry  out 
on  her  part  the  terms  of  the  said  agreement 
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and  on  the  2d  of  Mardi,  188D,  thronffh  her 
attorney,  formally  repudiated  the  acreonent; 
and  they  pray  in  general  terms  for  a  decree 
for  the  spedflc  performance  on  the  part  of 
thfe  defendant  of  that  agreement  The  de- 
fendant alleges,  In  answer  to  the  bill  of  com- 
plaint of  the  plaintiffs,  that  by  a  contempo- 
raneous oral  agreement  the  plaintiffs  agreed 
to  sell  and  dispose  of  the  property  described 
In  the  written  agreement  within  a  period  of 
three  months,  and  that  they  failed  to  com- 
ply with  said  part  of  the  agreement;  and, 
further,  that  they  failed  to  use  due  diligence 
In  the  sale  of  the  property  described. 

"Findings  of  fact:  That  on  and  prior  to 
October  5,  1898,  the  defendant,  Laura  L. 
Denlston,  was  the  owner  of  a  certain  tract  of 
land  situate  in  the  township  ot  Braddock, 
county  of  Allegheny,  and  state  of  Pennsyl- 
vania, fully  described  In  the  bill  In  this  case. 
That  on  that  date  she  entered  Into  an  agree- 
ment with  the  plaintiffs  in  writing,  whereby 
she  gave  to  them  sole  and  excluslTe  right  and 
privilege  of  selling  the  tract  of  land  afore- 
said, as  follows:  'Copy  of  Agreement  This 
agreement  made  this  Sth  day  of  October, 
18S8,  by  and  between  Laura  L.  Denlston,  of 
the  town  of  Swlssvale,  county  of  Allegheny, 
and  state  of  Pennsylvania,  party  of  the  first 
part  and  George  T.  B.  Stamets  and  John  J. 
Ebdy,  of  the  town  of  Braddock,  county  and 
etate  aforesaid,  wltnesseth:  That  the  said 
party  of  the  first  part  doth  hereby  give  onto 
the  said  George  T.  E.  Stamets  and  John  J. 
Ebdy,  parties  of  the  second  part  the  sole  and 
exclusive  right  and  privilege  of  selling  all 
that  certain  tract  or  parcel  of  land  situate 
In  said  township  of  Braddoch.  county  and 
state  aforesaid,  and  being  purpart  No.  two 
(2)  in  the  partition  of  the  estate  of  Robert 
B.  Denlston,  as  see  proceedings  in  partition 
In  the  orphans*  court  of  said  county  at  No. 
8>  September  term,  1894,  partition  docket  voL 
14,  page  232  et  seg.;  said  right  and  privilege 
being  given  and  granted  upon  the  following 
terms  and  conditions,  viz.:  Tbe  said  par- 
ties of  the  second  part  are  to  have  the  said 
tract  or  parcel  of  land  laid  out  Into  lots,  and 
plan  of  same  made,  which  said  plan,  after 
being  duly  acknowledged  by  said  party  of  tbe 
first  part  is  to  be  recorded  In  the  recorder's 
office  of  said  county.  No  lot  in  said  plan,  nor 
any  part  of  said  tract  shall  be  sold  for  a  less 
sum  than  would  make  the  selling  price  of  tbe 
whole  tract  less  than  six  thousand  dollars 
were  the  whole  tract  sold  for  the  same  price, 
I>er  its  area,  as  the  proportionate  area  of 
the  lot  or  lots  so  sold.  Upon  any  lot  or  lots 
being  sold  by  said  second  parties  for  such 
price  (or  greater  price)  as  aforesaid,  then 
said  party  of  the  first  part  covenants  and 
agrees  to  execute  to  the  purchaser  or  purchas- 
ers thereof  a  good  fee-simple  deed  therefor, 
with  general  warranty;'  the  purchase  money 
for  such  lot  or  lots  is  to  be  applied  to  the 
payment  of  the  mortgage  upon  said  tract  now 

held  by  Mrs.    Hays  for  the  real  debt 

of  twenty-one  hundred  dollars,  ontll  said 


mortgage,  with  Interest  thereon,  it  paid  In 
full,  and  then  the  purchase  money  of  all  lots 
thereafter  sold  up  to  the  sum  of  thirty-four 
htmdrcd  dollars  Is  to  be  paid  to  said  party 
of  the  first  part  her  heirs  and  assigns;  and 
when  enough  lots  have  been  sold  so  that 
from  the  purchase  money  thereof  the  said 
mortgage  debt  of  twenty-one  hundred  dollars 
has  been  paid,  and  said  party  of  the  first 
part  has  also  be^  paid  said  additional  sum 
of  thirty-four  hundred  dollars,  then  the  said 
party  of  the  first  part  her  heirs  and  assigns.' 
covenants  and  agi*ees  and  binds  herself  and 
them  to  'execute  to  the  said  parties  of  the 
second  part  a  good  fee-simple  deed  of  gener- 
al warranty  for  the  lots  in  the  said  tract  then 
remaining  unsold,  to  their  heirs  and  assigns. 
It  is  understood  that  any  and  all  expenses 
of  whatsoever  kind  and  nature  Incurred,  ne- 
cessitated, or  occasioned  in  selling  of  said 
tract  or  any  part  of  It  Including  also  there- 
in surveying,  making  plans,  recording  of 
same,  drawing  of  deeds,  recording  of  same, 
etc.,  shall  be  borne  and  paid  by  tbe  parties  of 
tbe  second  part  snd  that  said  sum  of  thlr^- 
four  hundred  dollars  shall  be  paid  to  said 
first  party  free  and  clear  of  all  deductions  or 
abatements  whatsoever  on  account  of  said 
expense.  It  Is  furthermore  mutually  under- 
stood and  agreed  upon  by  and  between  all 
parties  hereto  that  the  right  and  privilege 
hereby  granted  is  to  cease  and  terminate  one 
year  after  date  hereof,  and  that  within  said 
period  of  one  year  from  this  date  said  par- 
ties of  the  second  part  have  not  been  able  to 
have  said  mortgage  paid  off  in  full,  and  also 
to  hare  paid  to  said  party  of  first  part  the 
aforesaid  sum  of  thirty-four  hundred  dollars, 
then  any  and  all  rights;  privileges,  or  claims 
of  said  parties  of  the  second  part  of,  over.  In, 
Into,  or  out  of  said  tract  or  any  part  there- 
of, shall  thereby  at  once  cease  and  determine 
(said  time  being  of  the  essence  of  this  con- 
tract), and  anything  previously  done  hereun- 
der shall  go  to  and  Inure  to  the  benefit  of  the 
party  of  the  first  part  her  heirs  and  assigns, 
without  any  liability  to  compensate  the  said 
parties  of  tbe  second  part  therefor.  Witness 
our  hands  and  seals  this,  the  Sth  day  of  Oc- 
tober. 1S9S.  Laura  L.  Denlston.  [Seal.]  Q. 
T.  E.  Stamets.  [Seal.]  J.  J.  Kbdy.  [Seal] 
Witnesses:  G.  W.  Williams.  T.  Morgan  Sll- 
vey.*  At  the  time  of  the  execution  of  the 
agreement  the  property  was  subject  to  a 
mortgage  given  by  James  Denlston  to  John 
Hays  for  the  sum  of  $2,100.  The  plalntlffa 
plotted  the  land  described  In  the  agreement 
Into  twenty-two  lots,  and  on  or  about  the 
25th  of  February,  1899,  had  sold  lot  No.  22  to 
A.  O.  Stewrrt  for  $423,  and  between  that 
date  and  a  few  days  subsequent  to  the  3d 
day  of  March,  1899,  sold  lot  No.  21  to  J.  D. 
Craft  for  ?441,  lot  No.  14  to  D.  S.  Barry  for 
$-450.  lots  Nos.  1  to  11,  Inclusive,  to  Wilson 
&  I^m  for  $3,300,  and  lots  Nos.  17  to  20, 
Inclusive,  to  Charles  T.  E^bdy  for  $1,400;  all 
these  agreements  of  sale  being  oral  agree- 
ments. That  within  a  few  daya  of  the  execu- 
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tlon  of  the  agreement,  to  wit,  tbe  5th  of  Oc- 
tober, 1898,  arrangements  were  made  between 
the  plalDtlCfs  and  James  Hays,  the  mortga- 
gee, by  which  the  mortgagee  agreed  to  ac- 
cept $250  on  the  sale  of  each  of  the  lots  In 
the  plan,  and  release  the  Hen  of  his  mort- 
gage from  the  lot  so  sold;  and  this  agreement 
was  renewed  with  his  administrator  some 
time  durhig  the  winter  of  1898-99.  On  the 
27th  of  February,  1899,  the  defendant  execut- 
ed a  mortgage  fer  $3,000  to  Jessie  A.  Heaa- 
ley,  payable ,  one  year  after  date,  and  from 
the  proceeds  of  that  mortgage  satlafled  the 
Hays  mortage.  On  or  aboat  the  25th  of 
February,  1899,  the  plaintiff  Stamets  reqoest- 
ed  the  defendant  to  acknowledge,  for  the 
purpose  of  record,  the  plan  of  lota  prepared 
by  Edebum  and  Cooper  for  plaintiffs,  in  or- 
der that  the  same  might  be  placed  of  record, 
which  request  she  refused,  stating  that  she 
was  about  to  place  another  mortgage  on  the 
property,  and  would  not  sell  It  for  a  year; 
and  subsequently,  on  the  5th  day  of  March, 
1899,  she  formally  repudiated  tbe  contract  of 
October  5,  1898,  and  refused  to  carry  out  the 
same  on  her  part  In  the  latter  part  of  Jann- 
ary,  1899,  the  plaintiffs  received  an  offer  for 
the  lots  1  to  11,  Inclufllve,  from  one  Wl  S. 
Boblnson,  for  the  price  of  $3,450,  which  price, 
After  consultation  with  the  defendant,  Mrs. 
I>ent8ton,  was  accepted  orally,  and  the  said 
plaintiffs  refused  to  execute  an  agreement  In 
-writing  for  tbe  sale  of  said  lots,  giving  to  the 
pnrcfaaser  ten  days  In  which  to  pay  the  mon- 
ey and  receive  his  deeds,  for  the  reason  that 
the  said  Robinson  refused  to  pay  any  hand 
money,  and  that  the  agreement  provided  for 
tbe  conveyance  of  lots  120  feet  deep,  where- 
as tbe  lots  In  the  plan  were  110  feet  deep. 
Arrangements  have  been  made  between  the 
plaintiffs  and  Jessie  A.  Heasley  by  which  the 
latter  agrees  to  satisfy  ber  mortgage  on  the 
premises  described  dn  the  payment  of  the  face 
of  the  mortgage  and  one  year's  Interest  The 
sale  to  Wilson  &  Learn  of  lots  Nos.  1  to  11, 
Indnsive,  was  made  after  March  5,  1899. 

"Concloslons  of  law:  By  the  terms  of  tbe 
artide  of  agreement  of  October  6,  1898,  the 
defendant  binds  herself  to  convey  the  remain- 
der of  the  land  described  In  the  article  of 
agreement  to  the  plaintiffs  on  their  perform- 
ance of  their  part  of  tbe  agreement  to  wit, 
the  sale  of  a  sufficient  number  of  lots  to  re- 
altee  to  her  the  som  of  fifty-five  hundred  dol- 
lars, and  gives  to  the  plaintiffs  one  year  In 
which  to  perform  their  part  of  the  agreement 
This  agreement,  so  far  as  the  parties  thereto 
are  concerned,  was  for  a  consideration,  and 
was  Irrevocable  until  after  the  expiration  of 
the  year.  The  prayer  In  the  bill  for  a  decree 
directing  the  defendant  to  acknowledge  and 
deliver  deeds  In  fee  shnple  to  A.  0.  Stewart 
for  lot  No.  22,  to  D.  8.  Barry  for  lot  No.  14, 
to  J.  D.  Oraft  for  lot  No.  21,  to  Wllwn  & 
Learn  for  lots  Nos.  1  to  11,  Inclusive,  can- 
not be  entered,  for  the  reason  that  as  between 
tbe  defendant  and  the  proposed  purchasers  of 
tbe  lots,  she  could  rescind  the  power  of  sale 
44A.-87 


given  to  the  plaintiffs  at  any  time,  and  there 
are  no  agreements  In  writing  t)et*een  her  and 
her  agents  and  the  purchasers  on  which  a 
decree  could  be  based.  The  case  of  Black- 
stone  V.  Buttermore,  53  Pa.  St  260,  rules  the 
qoestlon  as  to  the  power  of  a  principal  to  re- 
voke an  agency  for  tiie  sale  of  real  estate  at 
any  time,  which  by  its  terms  was  IrrevocaWer 
but  this  does  not  affect  the  rights  of  the 
agents,  the  plaintiffs  in  this  case,  to  enforce 
performance  upon  the  part  of  their  prlnciiMil, 
the  defendant,  when  they  had  performed  their 
part  of  the  contract  The  land  to  be  conveyed 
to  the  plaintiffs  by  the  defendant  is  sufficient- 
ly designated  In  tbe  agreement  In  writing  to 
enable  a  chancellor  to  decree  the  execution  of 
a  deed  therefor.  By  the  terms  of  the  agree- 
ment tbe  land  described  In  the  agreement  Is 
to  be  divided  into  lots,  and  a  plan  thereof 
made,  which  was  done,  and  the  plan  offered 
In  evidence  In  the  case.  The  agents,  the 
plaintiffs  In  this  case,  were  directed  to  sell  a 
sufficient  number  of  these  lots  to  realize  the 
sum  of  $5,500,  and  the  defendant  agreed  to 
convey  the  remainder  of  the  lots  to  the  plain- 
tiffs. It  may  always  be  shown  by  parol  that 
the  [daintiff  In  a  bill  for  specific  performance 
of  the  conveyance  of  real  estate  has  performed 
hia  part  of  tbe  agreement.  For  Instance,  If 
the  consideration  of  the  sale  were  the  pay- 
ment of  mcHiey,  the  tender  of  the  money  could 
be  shown  by  parol;  and  In  this  case,  where 
the  consideration  for  the  conveyance  of  the 
land  was  the  procuring  of  purchasers  for  a 
sufficient  number  of  lots  to  aggregate  the  pur- 
chase price  of  $5,500,  It  Is  competent  to  show 
by  parol  that  the  plaintiffs  did  so  procure  pur- 
chasers for  certain  lota  at  prices  which  aggre- 
gated $5,500  or  more.  That  being  shown, 
the  agreement  Itself  clearly  points  out  what 
land  remains,  and  the  plaintiffs  are  not  com- 
pelled to  resort  to  parol  testimony  to  show  It; 
in  other  words,  the  agreement  points  out  tbe 
method  by  which  the  land  to  be  conveyed  to 
the  plaintiffs  can  be  ascertained  and  describe; 
and  onr  courts  have  always  held,  under  such 
circumstances,  that  parol  evidence  may  be  ad- 
mitted to  so  describe  the  land.  This  was 
clearly  ruled  in  Peart  v.  Brlce,  152  Pa.  St.  279, 
25  AU.  687.  The  contract  on  the  part  of  the 
plaintiffs  is  executed,  and  It  does  not  matter, 
for  the  pxnTwses  of  ttls  case,  If  the  contract 
in  Its  Inception,  was  such  that  the  defendant 
could  not  have  enforced  specific  performance 
from  the  plaintiffs.  The  plaintiffs  used  ordi- 
nary care  and  diligence  In  procuring  the  sales 
of  Uiis  real  estate,  and  the  fact  that  they  pro- 
cured the  assistance  of  other  real-estate 
agents  to  help  them  in  finding  purchasers  can- 
not have  worked  any  injury  to  the  defendant 
but  was  rather  an  advantage  to  her  In  ext 
pedlting  the  sale  of  her  property.  Let  a  de- 
cree be  entered  ordering  and  directing  the  de- 
fendant Laura  L.  Denlston,  to  properly  ac- 
knowledge the  plan  of  Iota  offered  In  evidence 
in  this  case  for  the  purpose  of  record  In  the 
recorder's  office  of  Allegheny  county;  and, 
farther,  that  the  said  defendant,  Lamm  U 
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DenistoD,  be  ordered  and  directed  to  make, 
admowledee,  and  deliver  to  the  plalntlflh,  as 
tenants  In  conunon.  a  deed  In  fee  simple,  free 
from  all  Incumbrances,  ot  lots  Nos.  12,  18,  IB, 
and  16  In  said  plan." 

N.  S.  Williams  and  WlUlams  &  Bdwarda. 
for  appellant  William  H.  Qponsler,  for  ap- 
pellees. 

PER  CURIAM.  The  flndlogs  of  fact  and 
amclnslcns  of  law  contained  In  the  opinion  of 
the  learned  court  below  are  so  entirely  correct 
and  so  well  repressed  that  we  do  not  see  how 
we  can  add  anTthIng  of  Importance  to  them, 
and  we  therefore  afBrm  the  dsczee  <»  the 
opinion. 


(MS  Ph.  St.  657) 

HITNTBIB  T.  OOMSOLIDATBD  TRACTION 

CO. 

(Supreme  Ooort  of  FenosrlTanla.    Not.  6, 
,  1809.) 

8TRBBT  ItAILROADS— ACCIDENT  TO  BOT  ON 
TRACK— NBOLIGENOE. 
A  street  railway  is  not  liable  for  injnir  to 
a  small  boy  run  over  by  Its  car,  where,  when  he 
started  to  run  in  front  of  It,  th«e  was  not  time 
enough  for  the  motOTman  to  stop  the  car  to 
prevent  the  accident 

Apiieal  fRHu  court  of  common  pleas.  Alle- 
gheny county. 

Action  by  Jerry  Hunter,  guardian  of  Our- 
sle  Jackson,  against  the  Consolidated  Trac- 
tion Company.  Judgment  for  defendant  and 
plaintiff  appeals.  Affirmed. 

The  charge  of  the  court  bdow  and  the  a»- 
slgnmmt  of  errors  are  as  follows: 

Ohuge. 

"This  action  Is  for  the  recoTerr  of  dam- 
ages which  the  plaintiff  alleges  have  resulted 
to  bim  through  tbe  negligence  of  the  defend- 
ant The  defendant  is  a  street^car  company, 
and  operates  a  line  running  out  Center  ave- 
nue to  the  East  End.  On  tbe  21st  of  May, 
1697.  the  plain  Uff,  this  little  boy,  was  in- 
jured by  being  ran  over  by  a  car  (MF  the  de- 
fendant company,  and  be  claims  that  the  ac- 
cident occurred  to  bIm  tbroogh  tbe  negli- 
gence of  the  defendant's  employes,  and  for 
that  reason  he  asks  you  to  ^ve  him  a  ver- 
dict that  wilt  compensate  him  for  the  dam- 
age resulting  from  the  Injuries  received  In 
that  accident  The  accident  occurred  In  the 
Thirteenth  ward,  near  what  Is  known  as  the 
'Mlneraville  School  House,*  almost  opposite, 
and  near  the  place  where  Morgan  street 
crosses  Center  avenue,  on  which  avenue 
were  the  tracks  of  the  defendant  company, 
and  on  these  tracks  these  cars  were  ope- 
rated. About  noon  of  that  day,  as  tbe  car 
was  proceeding  out  Center  avenue  on  one  of 
its  trips,  this  little  boy  was  run  over,  and 
his  leg  crushed  so  that  It  had  to  be  ampu- 
tated. He  suffered  not  only  that,  but  other, 
injuries,  of  which  be  complains  here,— a 
bruise  upon  his  head,  and  some  other  slight 
bmlses;  but  I  believe  there  is  no  serious  In- 


jury resulting  from  them.  Tbe  chief  Injury 
of  which  he  complains  Is  the  loss  of  his  1^, 
and  the  resulting  loss  to  his  earning  ca- 
pacity. If  he  is  entitled  to  recover  at  all,  bis 
measure  of  damages  would  be  the  loss  of 
wages,  or  loss  In  his  earning  capacity,  which 
results  from  tiie  accident  from  and  after  the 
time  be  reaches  the  age  of  21  years,  because 
up  to  that  time  his  father  would  be  entitled 
to  his  wages;  and  hence  be  cannot  recover 
In  this  action  anything  In  fbe  way  of  loss  of 
wages  or  earning  capacity  except  what 
would  accrue  to  him  after  he  mches  the 
age  of  21  years.  If  be  Is  entitled  to  recover 
anything,  he  la  entitled  to  recover  tbe  loss 
In  his  earning  capacity  or  w^^es  that  re- 
sults fronS  bis  dlsablll^  to  labor,  resulting 
from  this  accident  and  deprivation  of  tbe 
use  of  this  Umb.  In  addition  to  that  be  is 
entitled  to  an  aflowance  for  the  pain  and 
suffering  occasioned  by  the  Injuries.  These 
make  np  the  measure  of  damages  to  which 
he  would  be  entitled,  if  he  Is  entitled  to  re- 
cover anything. 

"But  the  question  for  yeur  determination, 
first  la,  Is  be  entitled  to  recover  at  an  In 
this  action?  It  iB  not  disputed  that  be  was 
run  over  on  the  day  named  (the  2lat  of  May 
of  last  year),  and  by  tbe  car  of  tbe  defendant 
company.  Bat  the  defendant  claims  that  the 
accident  was  onavoldable;  that  under  the 
clrcumstancea^  tbe  motorman  couM  not  have 
stored  tbe  'ctLFf  and  thereby  prevented  the 
accident  and  the  resulting  Injuries  to  this 
little  boy.  I%e  testbnony  of  the  witnesses 
varies  somewhat  aa  to  tbe  circumstances,  but 
the  most  of  tbem  agree  In  saying  that  tiie 
boy  was  on  the  Mde  of  Center  avenue  oppo- 
site the  school  bouse,  or  rather  opposite  the 
gate  entering  the  school  yard,  and  within  a 
short  distance  of  the  point  where  Morgan 
street  Intersects  Center  avenoe,  and  on  the 
side  of -the  street  which  was  furtiiot  re- 
moved from  the  track  on  which  the  car  was 
running  that  ran  over  the  boy.  The  car  was 
going  out  on  Its  trip  towards  ESast  End.  and 
was  on  the  right-hand  track  going  out  while 
the  boy  was  on  tbe  left-hand  side  of  the 
street  nuir  the  curb.  Some  of  the  witnesses 
say  that  he  started  to  ran  across  tbe  street 
from  the  point  at  which  be  stood  near  the 
curb,  on  that  side  of  Center  avenue,  and  ran 
rapidly  across  the  street  Some  of  the  oth- 
ers say  that  he  vralked  for  a  short  distance, 
or  until  near  the  first  track,  and  thai  com- 
menced to  run,  and  ran  In  front  of  tbe  car. 
The  defense  claims,  whether  he  started  to 
run  at  once  from  the  curb,  or  even  after  be 
bad  reached  tbe  first  track,  that  be  was  to 
such  close  proximity  to  the  car,  at  the  time 
be  sterted  to  cross  the  street  that  It  was  Im- 
possible for  the  motorman.  In  the  distance 
that  he  bad  to  run,  to  stop  the  car  and  pre- 
vent the  accident;  In  other  words,  that  It 
was  unavoidable,  and  that  this  boy  ran  Into 
tbe  car,  or  Immediately  in  front  of  It  and 
was  run  over  and  Injured;  that  It  was  tbe 
act  of  a  thoughtless,  heedless  child.   To  a 
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boy  6  or  7  years  old  tbere  can  be  charged  no 
contributory  negligence.  You  are  not  to  con- 
sider tbe  question  as  to  whether  or  not  he 
could  be  guilty  of  any  negligence  which 
contributed  to  the  accident  Being  of  ten- 
der years,  the  law  is  that  he  cannot  be  guilty 
of  any  contributory  negligence.  But  the 
question  for  you  to  determine  is,  was  the 
defendant  company  guilty  of  any  negligence 
which  caused  the-  accident?  If  It  was  not^ 
then  your  verdict  must  be  for  the  defendant 
Yon  must  not  presume  that  there  was  neg- 
ligence on  the  part  of  the  defendant  com- 
pany merely  because  an  accident  happened 
and  the  boy  was  injured.  The  burden  Is 
upon  the  plaintiff  to  satisfy  you  from  the 
evidence  that  tbe  defendant  company  was 
guilty  of  negligence,  and  not  only  guilty  of 
negligence,  but  of  the  negligence  which 
caused  tbe  accident  producing  the  Injuries 
of  which  complaint  is  made.  That  Is  the  Im- 
portant question.  Tbe  testimony  of  nearly 
all  the  plalntifTs  own  witnesses  would  tend 
to  show  that  the  boy  was  on  the  opposite 
side  of  the  street  from  this  school-yard  gate, 
or  near  that  point,  and  that  the  car  was 
down  ne&  the  lower  side,  or  on  the  low« 
side,  of  Morgan  street  near  the  patrol  box, 
only  a  very  short  distance  from  the  scene 
of  the  accident  That  Is  the  testimony  of 
the  plaintiff's  witnesses  or  most  of  them.  I 
refer  now  to  the  testimony  of  the  three  boys. 
One  of  them— I  think  a  brother  of  the  boy 
that  was  injured— and  the  two  other  boys 
agree  In  saying  that  the  car  was  only  this 
short  distance  away,  and  one  of  these  boys 
states  that  when  he  saw  the  little  fellow 
running  across  the  street  he  saw  that  the 
accident  was  Inevitable;  that  the  car  was 
bound  to  catch  him.  That  would  tend  to 
show  that  the  accident  could  not  have  been 
prevented  or  guarded  against  by  the  motor- 
man,  and,  if  yon  find  that  to  be  so,  the  plain- 
tiff cannot  recover,  and  your  verdict  must 
be  for  the  defendant  But  one  of  tbe  wit- 
nesses, and  the  only  one  that  places  the  car 
at  so  much  greater  distance  from  the  scene 
of  the  accident  or  the  place  where  tbe  boy 
was  when  first  discovered  (Mr.  Thompson), 
says  that  he  was  on  a  car  coming  In  the 
other  direction,— coming  from  the  East  End, 
—and  on  the  other  track,  meeting  this  car 
that  ran  over  the  little  fellow.  He  says  that 
when  he  observed  the  boy  on  that  side  of 
Center  avenue,  this  car  that  ran  over  the  boy 
was  away  down  the  street  some  200  feet 
There  Is  wide  discrepancy  on  the  part  of  the 
plaintiff's  own  witnesses,  and  you  will  con- 
sider carefully  the  testimony  of  Mr.  Thomp- 
son. Tbe  question  Is  whether  he  Is  not  mis* 
taken  In  gauging  the  distance  at  which  the 
car  that  caused  the  accident  was  from  the 
boy  that  was  hurt;  whether  he,  at  that  great 
distance  as  he  himself  states  he  was  from 
the  car,— from  the  scene  of  the  accident- 
Is  not  mistaken,  and  these  other  boys,  who 
place  the  car  in  such  close  proximity  to  the 
scene  of  tbe  accident,  and  tbe  place  where 


the  little  boy  was  when  he  started  from  the 
other  side  ot  the  street  are  correct  It  will 
be  your  duty  to  carefully  consider  all  the 
testimony.  In  addition  to  this  discrepancy, 
and  we  might  say  contradictory  statements 
of  the  plaintiff's  own  witnesses  as  to  the 
relative  position  of  tbe  car  and  the  boy, 
you  have  the  testimony  of  some  four  or  five 
witnesses  on  behalf  of  the  defendants,  who 
place  the  car  macb  nearer  even  than  these 
three  boys,  witnesses  for  the  plaintiff,  do. 
They  place  tbe  car  much  nearer  to  the  scene 
of  the  accident  and  to  the  boy  that  was  In- 
jured, when  he  was  discovered.  Mr.  Semple, 
the  first  witness,  says  tbe  car  was  In  the 
middle  of  Morgan  street  approaching  the 
upper  crossing;  and  Miss  Henderson's  testi- 
mony Is  to  the  same  effect;  as  also  that  of 
Mr.  Strouthers,  who  was  the  motorman  on 
the  other  car,  or  the  car  coming  this  way, 
upon  which  Mr.  Thompson  was.  Then  we 
have  the  testimony  of  the  conductor  and  mo- 
torman of -this  car  that  ran  over  the  boy. 
The  testimony  of  all  these  witnesses  would 
tend  to  show  that  the  twy  hUnsetf  was  so 
close  to  this  car  when  be  ran  across  the  street 
that  it  was  not  practicable  for  tbe  motorman 
to  stop  the  car  in  time  to  avoid  the  accident 
or  in  time  to  avoid  the  boy  being  run  ovei 
and  injured.  If  that  was  the  case,  your  ver- 
dict should  be  for  the  defendant.  If  yon 
find,  in  other  words,  that  the  accident  was 
unavoidable,  and  that  this  motorman  did,  un- 
der tbe  circumstances,  bis  whole  duty;  that 
Immediately  upon  discovering  the  boy  be  did 
all  that  be  reasonably  could  to  stop  the  car 
and  prevent  the  accident— If  you  find  such 
to  be  tbe  case,  yonr  verdict  will  be  for  the 
defendant  company.  If,  however,  you  find 
that  he  was  negligent;  that  tbe  accident 
could  have  been  avoided,  If  he  bad  used  tbe 
proper  care  under  the  circumstances.- then  It 
would  be  your  duty  to  find  a  verdict  In  favor 
of  the  plaintiff  for  sncb  damages  as  will  com- 
pensate him,  following  the  rule  I  have  given 
you.  Yon  will  take  all  the  testimony,  and 
consider  It  carefnlly,  and,  as  I  have  stated, 
consider  the  testimony  carefully  of  Hr. 
Thompson,  who.  as  I  have  said,  places  the 
distance  of  the  car  from  the  boy  much  fur- 
ther or  greater  than  any  of  tbe  other  wit- 
nesses. There  Is  a  wide  discrepancy  between 
him  and  the  other  witnesses  of  tbe  plaintiff, 
and  you  will  consider  whether  or  not  he  Is 
mistaken,  being  at  tbe  distance  be  was  when 
he  discovered  the  car  and  the  boy,  and  the 
fact  that  he  was  looking  from  a  car  which 
In  Itself  was  distant  some  240  feet  from  the 
scene  of  the  accident  and  from  tbe  place 
where  the  boy  was. 

"Take  this  case,  and,  after  considering  all 
the  testimony,  render  sncb  verdict  as  yon 
deem  proper,  recollecting  that  the  plaintiff 
alleging  negligence  oo  the  part  of  the  de- 
fendant company,  the  burden  is  upon  him  to 
satisfy  yon  that  the  company  was  guilty  of 
negligence.  Yon  must  not  Infer  that  the  com- 
pany was  negligent  simply  because  the  acd- 
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dent  happened.  Ton  must  be  Batlsfled  from 
tbe  teatlmon^  that  the  defeni^ant  company 
was  guilty  of  negligence;  otherwise,  yonr 
Terdlct  would  be  for  the  defendant" 

AsalfnunentB  of  Brror. 

"First  The  court  erred  to  charging  the 
Jury  as  follows,  to  wit:  'The  testimony  of  all 
these  witnesses  [referring  to  the  testimony 
of  James  Roy,  Boyd  Scott  Samuel  Dnsklns, 
James  Sechrlst,  Lewis  Strouthers,  and  D. 
Mour,  or  else  referring  to  all  the  witnesses 
produced,  except  J.  C.  Thompson]  tend  to 
show  that  the  boy  himself  was  so  close  to 
this  car  when  be  ran  across  the  street  that 
It  was  not  practicable  for  the  motorman  to 
stop  the  car  in  time  to  avoid  the  accident 
or  In  time  to  avoid  the  boy  being  run  over 
and  Injured.  If  that  was  the  case,  your  ver- 
dict should  be  for  the  defendant  If  you  find, 
Id  other  words,  that  the  accident  was  unavoid- 
able, and  that  this  motorman  did,  under  the 
circumstances,  his  whole  duty;  that  imme- 
diately upon  discovering  the  boy  be  did  all 
that  he  reasonably  could  to  stop  the  car  and 
prevent  tbe  accident— If  TOn  And  such  to  be 
the  case,  your  verdict  will  be  for  the  defend- 
ant company,'— thereby  taking  from  the  Jnry 
the  question  whether  or  not  the  car  running 
at  such  a  rate  of  speed  at  a  crossing  In  front 
of  a  school  yard,  at'the  noon  hour,  on  a  day 
In  which  school  was  In  session,  that  by  the 
application  of  the  sand,  and  also  the  electric 
brakes,  tbe  car  could  not  be  stopped  in  less 
than  from  04%  to  110  feet  on  an  np  grade, 
was  running  at  a  negligent  rate  ot  qwed  un- 
der the  circumstances. 

"Second.  The  court  erred  in  charging  the 
Jury  as  follows,  to  wit:  The  testimony  of  all 
these  witnesses  would  tend  to  show  that  the 
boy  himself  was  so  close  to  this  car  when  he 
ran  across  the  street  tbat  It  was  not  practj- 
cable  for  the  motorman  to  stop  the  car  In 
time  to  avoid  the  accident  or  In  time  to  avoid 
the  hay  being  run  over  and  Injured,*— because 
the  testimony  was  that  the  motorman  saw  tbe 
boy  start  to  run  from  the  curb  40  feet  fur- 
ther up  avenue  than  front  of  car  at  tbe  time; 
that  this  car  at  time  was  traveling  at  rate  of 
C  or  6  miles  an  bour,  and  could  have  been 
stopped  within  30  feet  or  10  feet  before  it 
reached  the  boy;  but  that  the  motorman  al- 
lowed the  car  to  hit  the  boy,  and  run  there- 
after from  to  89  feet  before  he  stopped 
it;  which  tended  to  if  It  did  not  actually 
prove  that  the  motorman  did  not  do  all  that 
he  reasonably  could  to  stop  car  after  he  saw 
boy  start  to  run  across  the  avenue  In  front 
of  his  car. 

"Third.  The  court  erred  In  charging  the 
Jury  as  follows,  to  wit:  There  Is  wide  dis- 
crepancy on  the  part  of  plaintiffs  own  wit- 
nesses, and  you  will  consider  carefully  the 
testimony  of  Mr.  Thompson.'  'In  addition  to 
this  discrepancy,  and,  we  might  say,  con- 
tradictory statements  of  the  plalntlfTs  own 
witnesses,  as  to  the  relative  position  of  the 
car  and  tbe  boy.  70a  have  tbe  testimony  of 


some  iTour  or  five  witnesses  on  behalf  (tf  the 
defendants,  who  place  the  car  much  nearer 
even  than  these  three  boy  witnesses  for  the 
plaintiff  do,'— since  the  attention  of  tbe  jury 
was  not  called  to  the  contradiction  found 
In  the  tesUmony  of  tbe  motorman  and  other 
witnesses  for  defendant  to  wit:  Gar  conld 
be  and  was  stopped  within  80  feet  of  where 
car  was  when  boy  started  to  run  across  the 
avenue,  and  the  testimony  that  showed  that 
car  ran  about  100  feet  after  he  began  to  ap- 
ply the  brakes. 

"Fourth.  The  court  erred  In  charging  the 
jury  as  follows,  to  wit:  'Some  of  the  others 
say  that  he  walked  for  a  short  distance,  or 
until  near  the  first  track,  and  then  commen- 
ced to  run,  and  ran  In  front  of  car,'— as  all 
the  witnesses  except  Mr.  Thompson  said  boy 
started  to  run  at  curb,  and  he  (Mr.  Thomp- 
son) said  he  first  walked  two  or  three  steps 
from  curb,  and  then  ran." 

W.  L  Craig,  tor  oppeUant  Geo.  O.  WUacm 
and  W.  D.  Ssaxm,  ita  appellee. 

PER  CURIAM.  It  seems  to  db  that  the 
learned  court  below  submitted  the  qnestton  of 
the  defendant's  n^Ugence  to  the  jbiy.  with 
careful  and  correct  Instmctlona.  The  Jury 
found  that  there  was  no  negligence,  and  there- 
fore rendered  their  verdict  in  tevor  of  the 
defendant.  It  was  -their  special  function  to 
determine  this  question,  and  an  examination 
of  the  testimony  convinces  ns  that  the  ver- 
dict was  fuUy  jTistlfled.  We  do  not  think 
that  the  charge  Is  amenable  to  the  critlciams 
contained  in  the  assignments  of  error.  We 
perceive  no  errors  in  the  charge,  and  the  as- 
signments of  error  are  therefore  dismissed. 
Judgment  afflnnad. 
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(Supreme  Court  of  Pennsylvania.   Nov.  9, 

18d9.) 

EXECUTORS  AND  ADICINISTRATOI^-OBPHANS' 

COURT— ORDERING  SALE- JURISDICTION. 

Notwithstanding  the  lapse  of  more  than 
five  years  from  testator's  tlenth,  the  orphans' 
court  has  jariadiction  to  order  sale  of  testator's 
land  St  V.  onpetition  of  the  executor.  nnd«  Act 
April  18.  1SE>3,  to  sell  for  the  benefit  of  the 
owners,  averring  that  he  had  rec^ved  an  offer 
from  B.  to  purchase  at  a  fair  and  reesimable 
price,— more  than  could  be  realised  at  pnblic 
sale, — and  that  all  tbe  parties  In  interest  except 
W.,  a  nonresident  who  had  been  nnheard  of  for 
many  years,  desired  the  sale;  there  being  a  debt 
of  the  estate  secured  by  mortgage  on  testator's 
land  at  P.;  it  being  the  intention  of  the  parties 
in  interest  that  the  proceeds  of  the  sale  should 
be  applied  in  payment  of  his  debt,  which  was  in 
accordance  with  the  statement  fa  tbe  will.  "It 
may  be  necessary  to  sell  my  V.  pgoperty  to  pay 
off  the  debts  of  my  P.  prop^ty;**  there  being  no 
other  debt,  bo  that  there  was  no  question  of  a 
debt  which  had  lost  its  Hen  by  failure  of  tbe 
auditor  to  comply  with  Act  Feb.  24,  1834  (P. 
L.  77)  §  24,  and  the  sale  being  approved  by  all 

gcirtiea  in  interest  except  W.,  and  service  on 
im  or  his  next  of  kin  being  bad  advertise- 
ment 


•  Digitized  by  Google 


FBEKSB  V.  BEBG. 


'581 


Appeal  from  eoart  of  common  pleas,  AOe- 
*  i^eny  county- 
Action  b7  HentT  Freker,  ezecntor  of  Ber> 

nard  Blachof,  deceased,  agialiut  Henry  Berg. 

Jndsmokt  tw  plaintiff.  ,t>efendant  appeals. 

AJBrmed. 

The  case  stated  Is  as  follows:  "The  action 
la  brought  by  Henry  Freker,  exeCntor  of  th^ 
will  of  Bernard  Blschof,  deceased,  to  recoTer 
from  the  defendant,  Henry  Berg,  the  sum  of 
91.000,  with  Interest  from  March  18,  1886, 
leas  certain  credits,  leaving  balance  due  $1,- 
010,  being  the  purchase  money  of  certain  tots 
of  groimd  sold  by  the  plaintiff  to  the  defend- 
ant by  agreement  In  writing,  signed  by  plain- 
tiff and  defendant,  a  true  copy  of  which  is 
hereto  attached,  and  made  part  hereof,  mail- 
ed 'Exhibit  No.  1';  said  lots  being  bounded 
and  described  as  follows,  viz.:  Said  lots  hav- 
ing together  a  front  of  48  feet  on  Penn  are- 
nae,  and  extending  bade,  preserving  the  same 
width,  100  feet,  to  a  twenty  (20)  foot  alley, 
bounded  by  sixty  (GO)  foot  street  on  one  side 
and  by  lot  No.  36  In  said  plan  on  the  other; 
being  ^e  same  lots  which  Margaret  Dhrew, 
by  deed  dated  September  2,  A.  D.  1884,  and 
recorded  In  Deed  Book,  rok  601.  page  12^ 
granted  and  conveyed  to  the  said  Bernard 
Blschof.  And  now,  April  — ,  1897,  it  Is  hereby 
agreed  by  and  between  the  parties  to  the 
above  salt  that  the  following  case  be  stated 
for  the  opinion  of  the  court  In  the  nature  of  a 
special  verdict:  Bernard  Blschof  aforesaid 
died  at  Pittsburg,  said  county,  November  12, 
1887.  seised  of  the  above-described  lots  In  fee. 
having  first  made  his  last  will  and  testament, 
dated  November  8.  1887.  probated  November 
22,  1887,  and  duly  registered  in  said  county  In 
Will  Book,  VOL  32.  page  427,  a  true  copy  of 
which  Is  attached  to  the  rectwd  at  No.  76, 
P^ruary  term,  1896,  In  the  orphans'  conrt 
of  Allegheny  county,  attached  hereto,  and 
made  part  hereof,  marked  'JQxhlblt  A.*  Let- 
ters testamentary  on  said  estate  were  granted 
by  the  register  of  Allegheny  county  to  the 
said  Henry  Freker,  November  26,  1887.  All 
debts  not  of  record  have  been  paid  except  a 
bond  of  $5,700  to  Nicholas  Hell,  dated  Novem- 
ber 1,  187S,  now  held  by  Stephen  Young. 
Anna  Blschof,  widow  of  decedent,  died  in  the 
year  1894,  intestate.  ■  Qeorge  Blschof,  Agatha 
Blschof,  and  Frank  Blschof,  devisees  in  said 
will,  are  living,  aged,  re^ectlvely,  13,  14,  and 
16  years,  and  are  domiciled  In  (Cambria  coun- 
ty, Pennsylvania.  George  CL  Eichenscbr,  of 
said  Cambria  county,  was  duly  appointed 
guardian  of  said  minors  by  the  orphans'  court 
of  Cambria  county,  and  gave  bond  to  the  com- 
monwealth as  required  by  said  court  Wil- 
liam Blschof  has  been  absent  from  the  state 
and  unheard  of  for  the  past  thirteen  years, 
and  the  said  John  Blschof,  Joseph  Blschof, 
and  Henry  Blschof,  by  deed  of  general  war- 
ranty, conveyed  their  Interests  In  said  above- 
described  lots  of  ground,  inter  alia,  to  J.  E. 
O'Donnell.  There  are  no  liens  against  said 
proi>erty.  The  plaintiff,  on  February  8,  1896, 
presented  Us  petition  to  the  orphans'  court  of 


ADeghray  coontT.  setting  forth  the  above 
facts,  Inter  alia,  and  averring  that  it  would  be 
to  the  Interest  at  the  said  estate  and  of  the 
owners  thereof  to, sell  the  said  Verona  prop-, 
erty,  and  apply  the  purchase  money  to  the 
payment  on  account  of  a  certain  mortgage  for 
$5,700  covering  other  property  of  decedent  sit- 
uate in  the  dty  of  Plttsourg;  that  said  Verona 
property  had  produced  less  Income  than  the 
legal  Interest  upon  $1,000  during  the  period 
8|nce  the  death  of  decedent;  that  the  house 
erected  thereon  Is  old,  and  requires  frequent 
repairs;  that  the  lot  lies  considerably  above 
the  grade  of  the  street,  and  it  would  require 
a  large  amount  of  money  to  grade  the  said  lot 
and  lower  the  said  house;  that  it  Is  assessed 
for  taxation  at  $1,100,  and  prior  to  1892  at 
$900;  that  It  was  In  the  hands  of  a  real- 
estate  agent  In  Verona  for  sale  for  over  a 
year  without  an  offer,  and  that  the  manage- 
ment of  said  property  Is  attended  with  con- 
siderable trouble  and  expense.  It  Is  alad. 
averred  in  said  petition  that  the  petitioner  had 
received  an  offer  from  Henry  Berg,  the  de- 
fendant, to  purchase  the  said  property  at  the 
price  of  $1,000  cash,  and  that  the  same  was  a 
fair  and  reasonable  price,  and  more  than  could 
be  realized  at  a  public  sale;  that  It  was  nec- 
essary to  sell  the  said  Verona  property  In  or- 
der to  pay  off  the  debts  of  the  Plttsbirg 
property,  vl^  said  mortgage  of  $5,700,— a 
condMon  provided  for  In  said  will,— and  that 
an  the  heirs  and  parties  In  Interest  except  the 
said  William  Blschof,  nonresident,  as  afore- 
said, had  approved  of  the  said  sate,  and  re- 
quested the  petitioner  to  sell  the  same,  and 
apply  the  purchase  money  to  the  payment  on 
account  of  said  mortgage.  Said  petitioner  In 
said  i»etltlon  further  averred  that  he  was  ad- 
vised that  said  decedent,  in  the  sixth  para- 
graph of  his  will,  by  Implication  authorized 
the  sale  of  his  Verona  property  If  and  when  it 
became  necessary  to  pay  off  debts  of  his  Pitts- 
burg property,  which  authority  not  having 
been  conferred  on  any  person  by  name  or  de- 
scription, the  power  was  vested  by  law  in  the 
petitioner  as  executor,  but  that  it  was  neces- 
sary  that  he  exercise  said  power  under  the 
direction  and  decree  of  the  said  honorable 
court.  Wherefore  the  petitioner  prayed  that 
the  said  honorable  court  might  make  an  order 
authorising  and  directing  the  petitioner  to 
make  private  sale  of  the  said  Verona  prop- 
erty to  the  said  Henry  Berg  for  the  said  sum 
of  $1,000,  and  to  make,  execute,  and  deliver 
to  the  said  Henry  Berg  a  good  and  sufficient 
deed  for  the  said  property  on  payment  of  the 
purchase  money,  and  to  pay  the  said  purchase 
on  account  of  said  mortgage.  And  petitioner 
attached  to  his  said  petition  the  consent  In 
writing  of  said  J.  E.  O'Donnell  and  said 
George  Elchensehr,  guardian  of  Qeorge  Bls- 
chof, Agatha  Blschof,  and  Frank  Blschof,  by 
Charles  P.  McKenna,  the  duly-authorized  at- 
torney of  said  guardian.  Whereupon  the  said 
conrt  awarded  a  citation  returnable  Febru- 
ary 29,  1886,  at  10  o'clock  a.  m.,  and  directed 
that  service  upon  WllUam  Blschof  be  had  by 
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advertisement  once  a  week  for  three  weeks  In 
the  IMttsburg  Leader,  wbich  citation  waa  duly 
aeired,  aa  required  by  aald  order,  on  all  par- 
ties In  loterest,  and  tbe  said  court,  on  the  3d 
day  of  March,  1S96,  no  answer  and  no  excep- 
tions having  been  filed  upon  consideration  of 
the  petition,  made  the  following  order:  'And 
now,  March  3,  1S86,  all  parties  resident  In  tbe 
commonwealth  having  waived  the  service  of 
citation  and  Joined  In  tbe  prayer  of  petitioner, 
and  service  upon  William  Blsehof  or  bis  next 
of  kiD  having  been  had  by  advertisement  as 
required  by  order  of  February  8,  1896,  no  an- 
swer having  been  filed,  and  It  appearing  to  the 
court  that  It  la  necessary  that  the  property 
described  In  third  i>aragraph  of  petition  should 
be  sold  for  (1)  tbe  payment  of  the  debts;  (2) 
the  maintenance  of  the  minor  children  of  said 
decedent;  and  It  further  appearing  (3)  that 
the  said  property  having  become  dilapidated, 
comparatively  unprodnctive,  and  burtbensome 
to  retain,  It  would  be  greatly  to  the  advantage 
of  said  minors  that  It  be  sold;  (4)  that  tbe 
price  offered  Is  a  better  price  than  can  be  ob- 
tained at  public  sale;  and  (5)  that  socb  sale 
can  l>e  made  wlthont  prejudice  to  any  trust, 
charity,  or  purpose  for  which  same  Is  held: 
It  Is  ordered,  adjudged,  and  decreed  that  Hen- 
ry Freker,  executor  of  the  will  of  said  de- 
cedent, make  sale  of  the  real  estate  described 
In  the  petition  to  Henry  Berg  for  the  sum  of 
one  thousand  dollars  cash,  and  to  make,  exe- 
cute, and  deliver  deed  for  said  real  estate  to 
said  Henry  Berg  In  receipt  of  the  purchaae 
money,  and  he  Is  directed  to  furnish  bond  for 
the  faithful  performance  of  his  duties,  and 
ai^llcation  of  the  purchase  money  In  tbe  sum 
of  two  thousand  dollars,  with  sureties  to  be 
approved  by  conrt'  Tbe  plaintiff,  on  Mardi 
13,  1S86,  furnished  bcmd,  which  was  approved 
oy  the  conrt;  and  the  said  plaintiff,  having 
made  sale  to  the  said  Henry  Berg  In  accord- 
ance with  said  order  of  tbe  said  lots,  made 
return  of  the  same  to  the  said  honorable  court 
on  tbe  13th  day  of  March,  1890,  and  tbe  same 
was  confirmed,  and  it  Is  ordered  that  the  pe- 
titioner execute  and  deliver  deed  to  the  pup-, 
chaser  for  said  land  described  In  tbe  petition 
on  receipt  of  the  purchase  money.  Thereupon 
tbe  plaintiff  executed  a  good  and  sofilcleot 
deed  for  said  lots  to  the  said  Henry  Berg, 
and  tendered  him  tbe  same,  and  made  demand 
for  the  purchase  money,  which  the  said  Hen- 
ry Berg  refused  to  pay,  averring  that  the  said 
deed  and  proceedings  did  not  convey  a  good 
and  marketable  title  In  fee  simple  to  said  lots. 
Plaintiff  attaches  hereto  and  makes  part  here- 
of a  true  copy  of  tbe  record  and  proceedings  at 
No.  76,  February  term,  1896,  orphans'  court 
of  Allegheny  county,  marked  'Exhibit  No.  2.* 
Bxblblt  No.  8  Is  a  true  copy,  of  the  deed  from 
plaintiff  to  defendant  There  Is  no  objection 
to  the  form  of  deed.  If  the  court  be  of  the 
opinion  that  the  said  deed  and  proceedings 
vest  In  the  said  Henry  Berg  a  good  and  mar- 
ketable title  to  tbe  said  lots  of  ground  In  the 
borough  of  Verona,  described  in  said  proceed- 
tngs  and  deed,  thai  Judgment  to  be  entered 


for  the  plaintiff  for  the  aald  som  of  $1,010, 
but,  if  not  then  Judgment  to  be  entered  for 
tbe  defendant  The  costs  to  follow  the  Judg- 
ment Both  parties  reserve  the  right  to  sue 
out  a  writ  ot  error  or  certloraiL" 

3.  B.  (yDono^  for  appdlanL  J.  P.  Hoo- 
ter, for  app^ee. 

McCOLLUM,  J.  This  la  a  case  stated,  In 
whldi  Henry  Freker,  aa  executor  of  the  last 
will  and  testament  of  Bernard  Blsehof,  de- 
ceased, Is  tbe  [^Intiff,  and  Henry  Berg  Is  the 
defendant  It  relates  to  a  sale  by  the  former 
to  the  latter  of  certain  lota  designated  In  the 
will  of  the  decedent  as  his  "Yenma  property," 
and  of  which  he  died  seised.  The  executor,  In 
bis  petition  to  the  orphans'  court  for  ao  ord« 
to  sell  said  property  for  the  benefit  of  tiie 
owners,  averred.  Inter  alia,  that  he  had  re- 
ceived an  offer  from  Henry  Bei^  to  purchase 
said  property  at  tbe  price  <a  $1,000,  and  that 
the  same  was  a  fair  and  reasonable  price,  and 
more  than  could  be  realized  at  a  public  sale. 
It  was  also  averred  therein  that  all  the  hdrs 
and  parties  In  Interest  except  William  Blsehof, 
who  was  a  noti^sldent  absent  from  the 
state,  and  unheard  of  since  1884,  desired  that 
tbe  sale  should  be  made.  There  was  a  debt  of 
the  estate  secored  by  mortgage  on  tiie  dece- 
dent's Pittsburg  property,  and  It  was  the  In- 
tention of  the  heirs  and  parties  In  interest 
that  tbe  money  arising  from  the  sale  of  tbe 
Verona  property  aboold  be  applied  to  the  pay- 
ment of  this  debt  This  Intention  wss,  there- 
fore. In  accord  with  the  manifest  lntenti<m  of 
tbe  testator,  who.  In  the  sixth  clause  of  bis 
will,  said:  "It  may  be  necessary  to  sell  my 
Verona  pn^erty  to  pay  off  debts  of  my  Pitts- 
burg property."  All  debts  not  of  record,  and 
some  that  were,  have  been  paid,  and  the  mort- 
gage debt  alone  remalna.  There  Is,  therefore, 
no  question  raised  concerning  a  debt  which 
has  lost  Its  Hen  by  the  failure  of  the  atidltor 
to  comply  with  the  twenty-fourth  section  ot 
Act  Feb.  24,  1834  CP.  L.  TT),  nor  any  warrant 
for  an  Inference  or  suggestion  In  Kirk  v.  Carr, 
64  Pa.  St  286,  In  Myei's  Appeal.  62  Pa.  St 
104,  or  In  Bell's  Appeal,  66  Pa.  9t  498,  which 
In  any  degree  collide  with  or  obstructs  the 
proceeding  in  the  orphans'  court  or  Invalidates 
the  order  of  sale.  The  proceedings  In  aald 
court  were  under  the  act  of  April  18,  1853, 
commonly  known  as  the  "Price  Act"  and  In 
conformity  therewith.  It  plainly  appeared  In 
the  petition  and  tbe  testimony  supporting  It 
that  the  heirs  and  parties  In  Interest  would 
he  materially  benefited  by  tiie  sale,  and  tiie 
court  upon  due  consideration,  entered  on  the 
3d  of  March,  1896,  an  order  In  accordance 
with  tbe  petition,  which  order  was  followed 
Ml  the  7th  of  March,  1896,  by  a  contract  be- 
tween the  plaintiff  and  defendant  In  the  case 
stated.  All  the  parties  In  Interest  Including 
the  minor  children  of  the  decedent  who  were 
represraited  by  their  guardian,  approved  the 
sale,  except  the  nonresident  heir,  absent  as 
above  stated,  and  service  on  him  or  his  next 
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9i  Un  wu  had  1)7  adwtlBemffiHt,  aa  teqnbed 
by  order  of  court  The  plaintiff,  haTlng  exe- 
cuted a  good  and  anffident  deed  for  said  lots 
to  the  aald  Henzy  Be%  tendered  him  the 
sam^  and  made  demand  for  the  purchaae 
money,  which  he  refnsed  to  pay,  alleging  that 
the  aald  deed  and  proceedings  did  not  convey 
a  good  and  marketable  title  In  fee  ilmple  to 
■aid  lots.  The  court  below,  after  dne  and 
careful  c<Hialdenttlon  of  ttie  case  stated  and 
the  exhlbltB,  condoded  that  the  deed  tendered 
▼ested  In  the  defendant  a  good  and  ma^table 
title  to  the  pn^erty  desolbed  therein,  and  In 
this  ooDclusloo  we  conciu.  We  therefore  af- 
Orm  the  judgment  entered  t^^  the  learned 
court  below.  Judgment  affirmed. 


<U3  Pa.  at  496) 

LAKB  SHOHB  &  M.  S.  RT.  CO.  r.  CITY  OF 
FRANKLIN  et  aL 

CITX  OF  FRANKLIN  et  al.  t.  LAKB 

SHORE  &  M.  S.  RY.  00. 

(Supreme  Court  of  PenmrlTaoIa.    Nov.  6, 
1809.) 

RAILROADS— TRACKS    IN   STRSET—ORADI NO- 
DRAIN  AGB~JU  RI SDICTION— I N  J  UH  CTION . 

1.  The  court  having  jurisdiction  under  a  bill 
by  a  railroad  asainat  a  city  to  «ijoiD  removal 
of  ita  tracks  frmn  a  street,  the  Jurisdiction  at- 
tadiea  for  the  purpoae  of  the  relief  asked  in  the 
cross  bill,— that  the  railroad  be  compelled  to 

ade  and  drain  the  8treet,~tboagb  mandamoi 
the  more  appropriate  remedy. 

2.  Where  a  laillroad  company  enten  on  a 
dty  street  onder  autbori^  and  in  conformity 
vrlth  the  general  railroad  act  of  18^,  and  builds 
and  maintains  its  tracks  as  such  roada  are 
usually  constructed  and  maintained,  but,  owing 
to  the  formation  of  the  natural  surface,  the  road 
is  for  some  distance  on  an  embankment,  inter- 
fering with  the  genera)  use  of  the  street  by  the 
public,  the  locBtton  of  the  track  being  with  the 
consent  of  the  dty,  and  the  method  of  construe- 
tk>a  acquiraced  in  for  30  years,  the  railroad 
company,  which  has  tiered  to  place  its  track  on 
any  grade  the  city  might  establish,  should  not 
be  compelled  to  grade  the  entire  width  of  the 
street,  out  merely,  concurrently  with  or  subse- 
quent to  the  grading  of  the  street  by  the  dty,  to 
conform  its  tracks  thereto. 

3.  A  railroad  company  which  has  bnilt  Its 
tracks  In  a  street,  above  the  natural  surface 
thereof,  need  pay  for  only  soch  additional  ex- 
pense in  providing  drainage  as  results  from  the 
presrace  of  its  tracks. 

4.  Though  a  railroad  track  in  a  street,  still 
daimed  by  the  company  as  part  of  its  main  line, 
is  osed  prisdpally  as  a  switch  or  brunch  to 
move  cars  to  and  from  its  yard,  and  to  receive 
and  deliver  freight  to  points  not  easily  reached 
by  the  main  line,  this,  within  reasonable  limits, 
is  a  legitimate  use  thereof,  so  that  it  can  only 
be  proUtdted  from  unnecessarily  and  unreason- 
ably occupying  the  street,  and  mterfering  with 
the  use  thereto  1^  the  poUle. 

Appeal  from  court  of  common  pleu^  Venan- 
go county. 

BUI  by  the  Lake  Shore  &  Michigan  South- 
ern Railway  Oompany  against  the  city  of 
Franklin  and  others,  with  cross  bill  by  d^end- 
ants  ag^nst  idalntiff.  From  the  decree, 
plaintiff  appeals.  Reversed. 

The  opinion,  sui^emental  opioioo,  and  de- 
cree of  the  ooDEt  bdow  are  as  foUowa: 


Opinion. 

'^e  original  bill  above  mentioned  hav- 
ing been  filed  March  29,  1895,  the  plaintiffs 
therein  moved  for  a  preliminary  Injunction, 
upon  affldavlts  died,  which  was  granted,  and 
after  notice  and  subsequent  argument  the 
same  was  on  May  15,  1895,  continued  until 
the  further  order  of  the  court  On  May  10, 
1896,  the  defendants  In  aald  bill  filed  tbelr  an- 
swer thereto,  and  on  the  same  day  the  cross 
bill  above  mentioned,  which  has  been  Impn^ 
erlj  docketed  as  No.  1  of  August  term,  1895, 
was  filed.  The  cross  bill,  being  In  the  nature 
of  a  defense  to  the  original  bill,  should,  as  we 
understand  the  practice,  have  been  entered  at 
the  same  number  and  term  as  the  original  bill. 
The  defendants  in  the  cross  bill  having  an- 
swered, Issue  was  properly  Joined  upon  each 
complaint  The  cross  bill  did  not  ask  for  a 
stay  of  proceedings  upon  the  original  bill,  but 
the  proceedings  upon  both  were  treated 
cophsel  as  one,  and  on  April  21,  189S,  the  Is- 
sues so  Joined  came  on  for  trial  before  the 
court  At  the  trial  the  plaintiffs  In  the  orig- 
inal bin  opened  by  offering  evidence  in  sup- 
p<M*t  of  the  allegations  of  the  bill,  to  whldi 
the  defendants  retried  by  offering  evidence  In 
support  of  the  answer  and  of  the  allegations 
of  the  cross  bill,  to  wbi<^  the  defendants  In 
the  cross  bill  (being  the  plaintiffs  In  the  orig- 
inal bill)  replied.  We  have  concluded  that 
the  more  orderly  method  of  disposing  of  the 
matters  presented  Is  to  consider  first  the  ques- 
tions raised  by  the  cross  bill,  as  they  appear 
to  first  present  tbemselves  for  solution.  So 
[voceedlng,  from  the  cross  bill,  answer,  reidlca- 
tion,  and  evidence  we  find  the  foUowIng  facts: 

(1)  The  railroad  track  and  street  In  question 
are  within  the  limits  of  a  tract  of  land  lo- 
cated at  the  mouth  ot  French  creek,  reserved 
to  tbe  use  of  the  state,  and  surveyed  and  laid 
out  Into  streets,  alleys,  Inlots,  outlots,  and 
onttracts,  and  sold  pursuant  to  tbe  provisions 
of  the  act  of  April  IS,  1795  (3  Smith's  Laws, 
p.  238),  which  provides  that  all  the  streets, 
lanes,  and  alleys  so  to  be  laid  out  shall  be  and 
forever  remain  common  highways;  and  Buf- 
falo street  is  one  of  the  streets  laid  out  and 
dedicated  to  public  use  pursuant  to  tbe  pro- 
visions of  said  act,  and  Is  sixty  feet  In  width. 

(2)  The  said  track  and  street  are  also  within 
the  limits  of  what  was  formerly  tbe  borough 
of  Franklin,  a  municipality  incorporated  by 
act  of  the  general  assembly  approved  April 
14,  1828  (10  Smith's  Laws,  p.  181),  which 
borough,  with  some  additional  territory,  was, 
pursuant  to  tbe  provisions  ot  tbe  act  of  April 
4.  1868  (P.  L.  1868,  p.  693),  incorporated  as  a 
city,  under  the  style  and  title  of  the  'City  of 
Franklin,'  tbe  plaintiff  h^In.  and  It  thereby 
succeeded  to  the  rights,  powers,  and  duties  of 
the  said  borough  of  Franklin.  (8)  The  de- 
fendant the  Jamestown  &  Franklin  Railroad 
Company  is  a  corporation  organized  pursuant 
to  the  iH-ovlsions  of  a  special  act  of  the  gen- 
eral assembly  approved  April  6,  18^  (P.  L. 
1863,  p.  653),  and  authorized  to  build  and  con- 
struct  a  railroad  from  the  borough  of  Jauea- 
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town,  m  the  county  of  Mercer,  to  the  boronsh 
of  FrankUn,  In  the  county  of  Venanigo,  with 
all  the  powers  and  subject  to  all  the  restric- 
tions of  the  general  railroad  act  of  1849,  and 
by  a  subsequent  act,  approved  March  0,  1863 
(P.  L.  1868,  p.  587),  being  a  supEdement  to  that 
of  1862,  authorized  to  construct,  equip,  and 
work  branch  or  lateral  railroads,  not  exceed- 
ing ten  miles  In  length,  from  any  part  of  fhelr 
road,,  and  for  this  purpose  harlng  all  the  pow- 
ers, rights,  and  privileges  contained  in  their 
original  charter.  <4)  By  ordinance  passed  and 
approved  January  20,  1866,  the  burgees  and 
town  council  In  form  authorized  the  said  rail- 
road company  to  lay  the  track  of  Jts  road 
along  Buffalo  street  the  whole  length  thereof 
from  Union  (now  Ninth)  street  to  the  south- 
.east  limits  of  the  borough,  and  upon  any  one 
of  the  cross  streets  southeast  of  Union  (now 
Ninth)  street  to  the  Allegheny  river,  and  use 
such  parts  of  the  streets  aforesaid  for  the 
main  line  of  Its  road,  with  a  single  track,,  as 
the  company  might  deem  proper,  provided 
that  the  said  company  should  not  obstruct  the 
travel  on  any  of  said  streets  1^  leaving  their 
cars,  empty  or  loaded,  standli^  thereon,  nor 
obstruct  the  crossings  of  said  streets,  and 
providing,  also,  that  the  company,  in  gradlug 
Its  said  track,  should  leave  the  street  In  good 
repair,  and  not  unnecessarily  obstruct  the 
streets  while  grading  the  same.  (5)  The  said 
company  In  1867  built  and  constructed  Its 
rood  to  and  within  the  limits  of  the  theo 
borough  of  Franklin,  extending  the  same 
along  Buffalo  street,  where  the  same  Is  now 
located,  from  a  point  immediately  below  and 
south  of  Ninth  street  to  near  Fifth  street, 
where  there  was  a  turntable,  repair  shops, 
etc.,  with  a  branch  or  switch  leading  thereto. 
Shortly  thereafter  the  road  was  extended 
down  Buffalo  street  and  across  lots  to  the 
All^heny  river.  (6)  About  the  year  1870,  un- 
der another  diarter,  a  road  was  built  from 
Franklin  across  French  creek,  and  up  the  Alle- 
gheny river  to  Oil  City,  connecting  with  the 
track  of  the  Jamestown  &  Franklin  Railroad 
Company  above  NIntli  street  and  between 
Tenth  and  Eleventh  streets,  npoa.  the  comple- 
tion of  which  the  two  roads  were  consolidated, 
and  thereafter  -  operated  under  the  name  of 
the  Jamestown  &Franklln  Railroad  Compai^; 
that  part  of  the  Jamestown  &  Franklin  be- 
low the  connection  with  the  OH  City  line  be- 
ing thereafter  used,  not  as  a  part  of  the  main 
line,  but  as  a  branch  road  or  switch.  (7)  The 
depot  and  freight  houses  of  the  Jamestown  & 
Franklin  Railroad  Company  are,  and,  as  we 
understand,  always  have  been,  situated  be- 
tween Tenth  and  Thirteenth  streets,  a  dis- 
tance of  from  1,600  to  %000  feet  northerly 
from  the  north  side  of  Ninth  street  ^ 
About  the  time  of  the  consolidation  mention- 
ed, or  shortly  thereafter,  the  use  of  that  part 
of  the  track  of  the  Jamestown  &  Franklin 
Railroad  Company  leading  from  a  point  in 
Buffalo  street  Immediately  above  Fifth  street 
to  the  Allegheny  river  was  discontinued,  and 
ttie  track  torn  Dp.  About  the  same  timei  or 


soon  thereafter,  the  use  of  the  turntable  w 
roundhouse  and  repair  shops,  etc.,  above  Fifth 
street,  was  discontinued,  and  the  bnlldingn 
and  the  tracks  leading  thereto  were  removed. 
(9)  Since  the  removal  of  the  track  from  Fifth 
street  to  the  river,  and  the  dlsccmtlnuance  of 
the  use  of  the  turntable  and  buildings  thereat; 
the  track  from  Ktbth  street  south,  a  distance 
of  about  l,fiOO  feet,  has  not  been  used  as  a 
main  track,  but  has  been  used  at  occasional 
times  for  switching  trains,  and  for  the  de- 
livery and  receipt  of  car  loads  of  freight  at 
long  Intervals  to  and  from  different  persons; 
the  testimony  indicating  that  the  use  for  ei- 
ther purpose  would  not  exceed,  on  the  average 
once  In  a  month.  In  addition  to  this  use,  It 
has  been  used  for  some  Ave  or  six  years  (chief- 
ly, however,  since  the  commencement  of  these 
proceedings)  for  the  shipment  of  railroad  ties, 
dellvsed  and  stacked  at  a  point  near  Fifth 
street.  The  use  mentioned  In  this  paragraph 
has  been  with  the  knowledge  and  passive 
acquiescence  of  the  city  and  abutting  prop- 
erty owners.  (10)  All  freight  either  received 
or  delivered  over  the  track  in  qu^on  Is  re- 
ceived from  and  delivered  to  cars  standing  In 
the  street,  there  being  no  switches  or  freight 
yard  or  buildings  connected  with  the  track. 
Cars  are  occasionally  allowed  to  stand  thereon 
when  not  In  use,  while  the  extension  of  the 
track  north  of  Ninth  street  la  used  for  the 
storage  of  cars  and  other  purposes.  (11) 
From  the  point  where  the  track  enters  upon 
Buffalo  street,  near  Ninth  street,  to  a  point 
about  midway  between  Eighth  and  Seventh 
streets^  the  conformation  of  the  natural  sur- 
face of  the  ground  Is  such  that  in  order  to  ob- 
tain a  grade  for  the  railroad  an  embankment 
was  necessary  In  the  street;  the  same,  as  con- 
structed, being  four  and  a  half  feet  high  at 
the  highest  point,  and  diminishing  In  height 
therefrom  towards  the  points  Indicated.  No 
grade  for  the  street  having  been  established 
by  the  city,  and  no  filling  having  been  done  to 
any  extent  on  either  tide  of  the  track,  it  Is  not 
practicable  to  pass  from  one  side  of  the  track 
to  the  other,  exrapt  at  the  intersections  of  the 
cross  streets,  where  It  Is  dUUcult,  if  not  dan- 
gerous, to  do  so;  and,  except  on  the  lowet 
port  of  the  street  in  question,  there  Is  no  open 
driveway  along  the  westerly  side  of  the  street, 
while  that  on  the  easterly  side  Is  narrow,  ren- 
dering It  difficult  tor  teams  to  pass.  There  Is 
not  Buffldent  drainage  for  water  under  the 
track,  resulting  at  times  in  the  accmnulation 
of  water  on  the  westerly  side  thereof,  be- 
tween Eighth  and  Ninth  streets.  As  to  this, 
however,  the  evidence  Indicates  that  ^e  rail- 
road company  Is  not  alone  at  fault  (12)  Tbe 
track  In  question  is  now  and  has  been  main- 
tained practically  in  the  same  condition  It 
was  when  first  constructed,  except  that  It  has 
been  neglected  and  become  much  out  of  re- 
pair; tbe  ties  being  so  decayed  as  not  to  hola 
the  rails  securely  In  place.  (13)  The  burden 
of  the  complaint  ot  the  plaintiff  Is  not  » 
much  that  the  use  <tf  the  track  as  now  oper- 
ated consUtutea  a  nnisttnea,  aa  tliat  the  plaire 


Digitized  by  Google 


Pa)  LAKB  SHOBS  &  M.  S.  BT.  Oa  T.  OITZ  OF  FRANKLIN.  686 


and  maimer  of  iti  construction  oonatltate  a 
nuisance.  (14)  The  road  Was  constntctedi 
and,  with  the  exception  of  It  not  being  In  good 
repair,  Is  and  has  been  maintained,  as  snch 
roads  nsually  are  constructed  and  maintained. 
CIS)  Ju8t  prior  to  the  commencemoit  of  tliese 
proceedings,  to  wit.  on  March  8,  1885,  the 
Lake  Shore  &  IdQchlgan  Southern  RfUlwaj 
Company,  flirough  Its  attom^s,  proposed  to 
place  the  track  in  anestion  In  proper  condition, 
conforming  to  the  grade  of  the  street  as  ea- 
tabll^ed  by  the  dty,  at  any  reasonable  time 
the  city  might  undertake  the  Improvement  of 
the  street  U6)  Except  those  baring  proper- 
ty  opposite  to  the  embankment  In  the  street, 
none  of  the  persons  who  became  parties  plain- 
tiff In  the  cross  bill  have  suffered  special  dam- 
age other  or  dUTerent  in  character  from  that 
Buffeted  by  the  public  generally  by  the  lnter> 
fer^ee  wIQi  the  free  use  of  the  street  while 
a  nmnber  of  them  have  acquired  Utle  to  their 
property  since  the  construction  of  tiie  railroad. 
<17)  It  does  not  appear  whether  or  not  the 
owners  ot  any  of  the  lots  abutting  on  said 
atreet;  where  there  has  been  an  embankment 
made  therdn  by  the  tallroad  company,  col- 
lected or  received  from  the  company  any  dam- 
age* by  reason  of  such  embankment  bavlng 
been  made  therein.  OS)  The  Lske  Bhue  & 
Michigan  Southern  Rallw^  Company  is  the 
toesee  of  the  Jamestown  ft  Fmnklln  Railroad 
Oranpany,  and  Is  In  charge  of  and  operating 
the  road  of  the  latter  company. 

*^e  foregoing  facts  covw.  In  our  oplnlim, 
an  that  are  material  to  a  projiter  solution  of 
the  qntatlons  presented. 

"On  behalf  of  the  plaintiff  It  is  argued, 
llrat,  that  by  the  tena»  ot  Its  act  of  incorpora- 
tion the  Jamestown  ft  Franklin  Railroad 
Ccunpany  was  autiiorlzed  only  to  construct  a 
railroad  'to  Uie  borongb  of  Franklin,*  and 
that  this  furnished  no  warrant  for  the  ex- 
tension of  Its  tracks  wlttiln  the  limits  of  the 
borough,  as  the  charter  is  to  be  construed 
strictly  against  the  corpwation,  and  it  ac- 
quired no  rights  thereunder  not  expreedy 
granted  by  plain  words  or  by  necessaiy  impli- 
cation. By  the  terms  ot  Its  incorporating  act 
the  company  was  granted  all  the  powers  and 
was  subject  to  all  the  sestrlctlons  of  the  gen^ 
eral  act  of  1849.  The  latter  act  provides,  in- 
ter alia,  that  whenever  a  special  act  of  the 
general  assembly  shall  be  passed,  authorizing 
the  construction  of  a  railroad*  tiie  presldait 
and  directors  of  the  company  organised  there- 
imder  sball  have  power  and  authority  to  snr^ 
vey  and  locate  a  road  between  the  points 
named  in  the  special  act,  commenting  at  ot 
.within,  and  extending  to  or  Into,  any  town, 
<dty,  or  village  named  as  the  jtoce  of  begin* 
nlng  or  terminus  of  snch  road.  Altttough  not 
referred  to  in  ttie  opinions,  this  language  tur^ 
nishes  express  authority  for  the  rulings  In 
Com.  T.  Brie  ft  N.  B.  R.  Co.,  27  Fa.  St.  389,  and 
Westwn  Pennsylvania  R.  Co.'s  Appeal.  99  Pa. 
8t  ISB,  that  a  road  so  chartered  may  extad 
-its  line  to  any  point  within  the  municipality 
named  aa  a  terminus.  The  act  of  1849  spe- 


dally  ^Tldes  for  Its  location  Id  or  upon  the 
street  of  a  borough.  See  Philadelphia.  G.  ft 
N.  R.  Co.  r.  Pennsylvania  S.  V.  B.  Co.,  Ifi 
Fblla.  6S8.  The  act  ot  1868  Is  supplementary 
to  the  act  of  1810.  Id.  *  A  company  organized 
under  the  general  statute  may  locate  Its  rail- 
road upon  a  street  or.  alley,  because  the  state 
expressly  confers  the  power.*  Pennsylvania 
R.  Co.'8  Appeal,  116  Pa.  St  52S,  S  AtL  872. 
The  right  to  extend  Its  line  to  any  point 
within  the  municipality  would  appear  necea- 
.sarlly  to  carry  with  it  the  right  to  enter  upon 
,and  cross  the  streets  thereof.  Besides,  the 
location  of  the  road  having  been  made,  if 
void  because  other  ground  ought  to  have 
been  tak^  none  but  the  commonwealth  can 
now  call  the  company  to  account  f<»:  It.  Ball- 
road  Co.  r.  Speer,  Be  Pa.  St  SSti;  Clarke  v. 
Bridge  Oo^  41  Pa.  St  161;  Bridge  Oo.  v. 
Klrtc  46  Pa.  St  m 

*3oth  parties  to  these  proceedings,  at  their 
Inc^rtlm,  and  until  the  Issues  came  on  for 
trial,  appeared  to  have  assumed  that  the  sev- 
eral ordinances  passed  by  the  borough  au- 
thorities ctmferred  upon  the  railroad  compa- 
ny the  rii^t  to  ento:  iqjon  the  streets  of  the 
borough.  At  the  trial,  however,  the  plaintiffs 
in  the  original  bill  asked  to  amend  the  fourth 
paragra]^  thereof,  and  also  the  fourth  para- 
graph of  ttidr  anawer  to  the  cross  bill*  by 
adding  the  avennent  that  tbe  right  of  ttie 
Jamestown  ft  Franklin  Company  to  construct 
Its  tracks  upon  tho  streets  was  vested  In  It 
by  its  act  of  Ineorp<»ation  and  the  supple- 
ments thereto.  In  copnectlon  with  the  general 
act  of  1M9  and  its  supi^ements  and  the  or- 
dinances aforesaid.  These  amendments  be- 
big  allowed.  It  was  afterwards  agreed  by 
both  parties  that  the  ordinances  ref«red  to 
vested  no  legal  right  in  tiie  company,  for  the 
reasong  stated  in  Com.  v.  Erie  ft  N.  B.  R.  Co^ 
27  Pa.  St  358,— that  the  borough  authorities 
tiad  no  legal  power  in  the  jwemlses.'  It  was 
furthw  agreed  that  ss  a  general  rule,  high- 
ways, Indudlng  streets,  are  subject  to  the 
absdote  direction  and  control  of  the  state. 
Indeed,  the  power  of  the  legislature  In  this 
respect  la  no  longer  an  open  question,  as  It 
baa  baea  r^teatedly  held  that  its  power  to 
authorize  the  building  of  a  railroad  npon  a 
street  or  other  public  highway  Is  IndubltaNe, 
and  the  exercise  of  that  power  may  be  de- 
vdved  by  it  at  discretion,  npon  local  au- 
thorities. Mercer  v.  Ballroad  Co.,  86  Fa.  St 
99;  Danville,  H.  ft  W.  R.  Co.  v.  Com.,  78  Pa. 
St  29;  Com.  v.  Erie  ft  N.  B.  R.  Co.,  27  Pa. 
St  338;  and  other  cases. 

''It  Is  contended,  however,  am  behalf  of  the 
plaintiffs  In  the  cross  bill,  that  the  &ct8  in  ref- 
erence to  the  dedication  of  the  streets  In  the 
dty  oC  Franklin  are  exertional,  in  that  tbe 
act  anthwialng  the  laying  out  of  the  town, 
(now  dty)  ptpvldes  that  streets  'shall  be  and 
forever  remain  common  highways';  that  the 
grant  by  tbe  state  of  authority  to  build  a 
railroad  on  the  streets,  thereby  more  or  leas 
obstructing  their  use  for  ordinary  travel, 
would  be  a  fraud  upon  tiie  owners  of  the  abut- 
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ting  lots,  the  graateeB  of  the  commonweal^ 
and  In  eontrarentlon  of  the  proTlslons  of  the 
constitution  of  the  United  States  and  of  the 
commonwealth  against  tlie  passage  of  an^ 
law  Impairing  the  obligation  of  contracts. 
It  la  true  that  the  tale  of  lots  aceordtag  to 
a  plan  which  diowa  them  to  be  on  a  street 
implies  a  grant  or  covenant  wIUi  the  purcha»- 
er  that  the  street  shall  be  forever  open  to 
the  use  of  the  public,  and  operates  as  a  dedi- 
catitm  of  the  street  to  pubUc  use.'  Qulcksall 
T.  Ofty  of  Philadelphia,  177  Pa.  St  SM.  36 
AtL  600.  The  right  pasting  to  the  pnrehaser. 
however,  la  not  the  mere  right  that  he  may 
use  the  street,  but  ttat  all  persons  mi^  use 
It  Id.  This  was  said  of  streets  laid  out  and 
dedicated  buUvldnala,  and  the  same  has 
been  repeatedly  held  in  nnmerons  cases.  Not- 
withstanding  the  argument  of  the  teamed 
counsel  representing  the  dty,  we  are  unable 
to  diatlngnlsh  between  the  right  or  easement 
In  a  street  vesting  in  a  purchaser  from  the 
commonwealth  of  a  lot  abutting  thereMi.  and 
that  which  vests  In  the  purchaser  from  an  taL- 
dlvldual  of  a  lot  abutting  thereon.  The  right 
in  the  one  case  Is  the  same  as  fhat  In  the  oth- 
er,—no  greater,  no  less.  In  the  case  last  cit- 
ed the  dedication  by  the  act  of  the  parties 
was  to  public  use,  not  for  a  limited  time,  but 
forever.  There  was  no  express  grant  of  the 
right  of  passage  to  the  purchaser,  but  a  grant 
or  covenant  to  that  efiTect  was  Implied  from 
the  grant  of  the  lot  So,  In  the  case  of  a  sale 
of  the  lots  laid  out  In  pursuance  to  the  act  of 
1706,  there  was  no  express  grant  to  the  pur- 
chaser of  the  right  of  passage  over  tiie 
streets,  but  there  was  a  grant  of  the  lots, 
and  the  right  of  passage  Is  Implied  from  the 
grant  of  the  lots.  The  Injury  to  the  purchas- 
er by  an  obstruction  In  the  street  In  the  one 
case  would  be  the  same  as  In  the  other,  and 
granting  the  right  to  make  the  obstruction 
would  be  no  more  In  contravention  of  the 
provisions  of  the  constitution  In  one  case 
than  \n  the  other.  We  understand  that  the 
'dedication  of  a  street  as  a  common  highway* 
(the  terms  used  in  the  act  of  1795)  is  synony-' 
mouB  with  the  dedication  of  It  to  public  use, 
or  as  a  public  highway.  The  towns  of  Erie, 
Warren,  and  Franklin  were  all  laid  out  under 
the  same  act  In  Com.  v.  Brie  &  N.  B.  R.  Co.. 
27  Pa.  St  839,  the  same  question  was  raised, 
and  It  was  charged  In  the  bill  of  complaint 
that  neltlier  the  l^Islature  nor  the  city  coun- 
cil had  a  right  to  make  an  appropriation  of 
the  streets  dlfferoit  from  that  expressed  In 
the  act  of  1796;  yet  It  was  held  the  streets  of 
the  borough  of  EMe  might  be  taken  by  a 
railroad  company  authorized  by  its  charter 
to  lay  Its  tracks  therein.  The  same  was  also 
held  as  to  the  streets  In  the  borough  of  War- 
ren In  the  case  of  Struthers  v.  Railway  Co., 
87  Pa.  St  282,  and  we  would  want  direct  au- 
thority for  holding  that  the  same  rule  does 
not  apply  here  lhat  jKevalls  In  the  case  of  a 
private  dedication. 

"From  the  foregoing  we  condude  that  the 
Jamestown  &  FrankUn  Ballroad  Company 


was  antb<fflied  by  law  to  enter  npm  and  oim- 
struct  its  road  and  lay  its  tracks  upon  Buf- 
falo street  in  the  borough  (tf  FranUfai,  at 
the  time  of  the  construction  of  its  road.  In 
1867.  Being  so  authorized,  and  having  en- 
tered thereon,  and  having,  as  we  have  found 
as  a  tact,  constructed  Its  road  Uiereon  aa 
anch  roads  are  usually  (M>n9tructed,  It  did 
only  that  which  it  had  a  right  to  do.  The 
construction  of  the  rood  being  lawful.  It  can- 
not have  been  unlawfol;  and  It  having  been 
maintained  as  such  roads  usually  are  m^- 
tained,  except  as  we  have  found  ft  to  be 
somewhat  out  of  repair,  defendants  cannot, 
in  the  abaenee  of  other  facts,  be  j^opeily 
charged  with  maintaining  a  nufaance  by  their 
occupation  of  the  street  therewith,  for  the 
fact  alone  that  it  Is  not  kept  fa  good  condi- 
tion or  repair  la  not  a  proper  batia  for  tiie 
charge  of  maintaining  a  nuisance. 

"It  should  be  noted  that  this  Is  not  a  pro- 
ceeding instituted  at  the  Instance  «t  the  com- 
numwealth,  or  any  officer  thereof,  but  hy  the 
city  of  FrankUn  and  certain  taidlvldttala  htrfd- 
ing  property  abnttlng  upon  the  atreet  In  qoes- 
tloa  The  road  waa  constructed  hi  1867. 
Those  entltied  to  damages  under  the  lav  as 
it  then  stood  had  thdr  remedy,  and  no  doabt 
availed  themselves  of  it  The  a<ct  of  1819 
makes  ^special  provlsknt  for  those  holding 
property  upon  a  atxeet  who  have  suffned 
damage  by  reason  of  embankments  or  exca- 
vations, vhile  It  has  been  repeatedly  held 
that  those  not  anflfering  such  special  damage 
had  no  right  of  action  because  of  the  location 
of  the  railroad  on  the  street  In  front  o^  their 
premises.  Struthm  v.  Railway  Co.,  sujna. 
Paxson,  J.,  in  Oils  case,  states,  There  Is  no 
principle  of  law  better  settied  In  Pennsylva- 
nia than  tiiat  a  common  action  diaes  not  lie 
against  a  corporation  for  the  consequential 
Ittlurles  occationsd  by  the  constnrctiiMi  and 
(qwration  of  Its  works,'  and  cites  numeroas 
authorities  hi  support  of  the  prindi^e.  Smoke, 
noise,  ashes,  and  vibrations  are  not  elements 
of  damage  caused  by  the  coaattnctiui  and 
operation  of  a  railway  ftnr  wUch  danH^ies 
may  be  recovered.  FbiUps  v.  Railroad  Co.. 
181  Pa.  St  537,  89  Atl  29a  The  grant  of 
the  right  to  construct  a  railroad  upon  the 
street  did  not  take  away  its  character  aa  a 
common  or  public  highway.  It  enlarged  Its 
use  as  such  cmly.  The  eightemtb  section  of 
the  act  of  U49  expressly  provides  that  npcm 
the  completion  of  any  railroad  constructed 
thereunder,  It  «bali  be  deemed  a  public  hi^- 
way.  On  this  subject  It  waa  said  In  Drake  v. 
Railroad  Co.,  7  Barb.  B09,  'The  use  of  a  street 
for  a  railroad  conslata  merely  In  adapting  Ha  - 
surface  to  a  peculiar  mode  of-  conveyance, 
and.  when  so  adapted,  tiie  running  of  a  rail- 
way ear  Is  no  more  an  exduslve  appropria- 
tion of  the  street  than  the  running  of  any 
other  species  of  conveyance  would  be.'  The 
street  therefore  remains  a  public  highway. 
It  is  badly  out  of  repair,  or,  rather,  never  waa 
In  proper  repair;  but  this  fact  in  Itself  af- 
fords no  basis  for  the  summary  reUef  by 
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abatement  of  this  form  of  those  owning  proi>- 
erty  thereon,  ae  the  inconvenience  which  af- 
fects them  affects  the  whole  commanitjr,  tiie 
difference  being  a  difference  Id  degree  onl;. 
This  Is  not  sufflclent  They  must  show  a 
damage  which  Is  peculiar  to  themsdves,  and 
different  in  both  kind  and  degree  from  and 
beyond  that  sustained  by  the  general  public 
Gold  V.  aty  of  Philadelphia,  IIB  Pa.  St.  197, 
8  Atl.  386.  Private  citizens  have  no  right  of 
action,  either  in  law  or  in  eqtUty,  for  the 
sn^reesion  of  a  public  nuisance,  unless  they 
aver  and  prove  some  special  damage  to  tbem- 
selves.  For  a  nuisance  that  la  merely  a  pub- 
lic wrong,  only  a  public  action  can  be 
brought,  and  this  must  be  done  by  the  proper 
public  functionaries.  MediUng  v.  Bridge  Co., 
1  Grant,  Cos.  416.  In  the  cross  bill  there  is 
no  averment  of  any  special  damage  to  those 
owning  property  along  the  street,  who  are 
Joined  with  the  city  as  jHalntlffs,  nor  does 
the  evidence  show  such  spedal  damage.  The 
addltitm  of  thedr  names  as  plaintlCTs  has  add- 
ed nothing  to  the  strength  of  the  plaintiffs 
against  the  company. 

"Having  In  view  the  rights  of  the  parties 
as  hereinbefore  indicated,  the  entry  of  the 
company  upon  the  street,  with  the  consent  of 
the  mnnicipallty,  and  the  long  acquiescence 
In  its  use.  Is  there  anything  in  the  facts  found 
or  the  evidence  to  warrant  the  court  in  ad- 
Judging  the  defendants  guilty  of  maintain- 
ing a  nuisance?  In  City  of  Newcastle  v. 
Baney,  130  Pa.  St.  502,  18  AO.  1067,  It  Is  said: 
'We  do  not  question  the  power  of  a  court  to 
restrain  and  abate  public  nuisances.  This  is 
settled  by  a  line  of  decisions.  But  the  author- 
ities uniformly  limit  the  Jurisdiction  to  cases 
where  the  right  has  first  been  established  by 
law  or  Is  conceded.*  The  right  here  has  not 
been  established  at  law  after  a  trial  by  Jury, 
and  it  la  not  conceded.  The  constnictlon  of 
the  road  upon  that  street  being,  as  we  have 
found,  lawful,  its  maintenance  therefore  does 
not  constitute  It  a  nuisance  per  se,  and  there 
is  DO  evidence  to  warrant  the  summary  action 
of  abatement  now  aslced  at  the  hands  of  the 
court  As  was  said  in  City  of  Newcastle  v. 
Raney,  supra:  The  city  has  been  slow  in 
finding  out  that  It  is  a  nuisance,  and,  after 
waiting  all  these  years.  It  cannot  be  aald  with 
truth  that  there  is  any  such  urgency  as  de- 
mands the  severe  and  summary  remedy  by 
Injunction,  until  the  character  of  the  alleged 
nuisance  has  been  passed  upon  by  a  Jury.* 
Besides,  in  the  cross  bill  there  is  no  averment 
that  the  track  complained  of  is  laid  without 
authority  of  law.  In  Kemble  v.  Railroad  Co., 
140  Pa.  SL  14.  21  Atl.  225,  it  is  said,  speaking 
of  such  an  averment,  that  It  'Is  absolutely  es- 
sential to  the  maintenance  of  such  a  bill  as 
this,  for  how  can  the  courts  enjoin  what  the 
legislature  has  authorised  by  a  cooatitutional 
grant  of  power?' 

have  found  that  after  the  construc- 
tion of  the  road  to  OH  0^y,  and  the  connec- 
tion therewith  by  the  .Tamestown  &  Franklin 
B&ilroad  Company,  the  track  of  the  latter 


company,  lying  south  of  the  point  of  connec- 
tion, and  extending  down  over  Buffalo  street, 
has  since  been  used,  not  as  a  part  of  the  main 
line,  but  as  a  branch  or  switch,  terminating 
in  the  street,  and  not  connecting  with  any 
works,  manufactories,  or  terminal  buildings. 
As  to  the  portion  of  this  branch  or  switch  lo- 
cated on  Buffalo  street,  there  is  an  allega- 
tion in  the  cross  btU  of  an  abandonment  of 
it  by  the  company,  which  Is  denied  by  the 
answer.  Our  findings  of  fact  cover  the  ex- 
tent of  Its  use,  and  there  cannot  be  said  to 
be  an  abandonment  of  It  by  the  company. 
Whatever  question  there  may  be  tts  to  the 
right  of  the  company  to  retain  the  possession 
of  the  street  for  the  purpose  for  which  the 
track  thereon  is  now  used,  we  do  not  under- 
stand that  In  this  proceeding  we  can  deter- 
mine the  rights  of  the  company  under  Its 
charter  In  the  premises.  The  question  was 
not  considered  by  counsel,  In  Its  several  bear- 
ings, at  the  argument  Having  abandoned 
the  lower  terminal  buildings,  and  established 
tts  terminal  at  Eleventh  street,  and  made  con- 
nection with  the  line  to  Oil  City  at  a  point 
above  Tenth  street,  near  the  terminal  build- 
ings, and  ceased  the  use  as  a  main  line  of  the 
extension  below  the  point  of  connection.  It 
might  be  argued  that  Its  charter  did  not  au- 
thorize it  to  maintain  its  line  or  occupy  the 
streets  beyond  the  terminal  selected,  while  by 
the  company  It  may  be  contended  that  It  was 
constructed  originally  as  a  part  of  its  main 
line,  and  has  never  been  abandoned,  or  that 
it  has  a  right  to  maintain  It  as  a  switch  or 
as  a  branch,  under  the  powers  conferred  np- 
on  it  by  the  supplement  to  its  act  of  incorpo- 
ration passed  In  1864.  Whatever  may  be  the 
contention  of  the  parties,  having  been  law- 
fully constructed,  we  understand  that  the 
right  of  the  company  to  maintain  its  track 
can  only  tte  called  in  question  by  the  com- 
monwealth in  a  proceeding  by  quo  warranto, 
or  bill  in  the  nature  thereof,  or  by  the  legis- 
lature, as  provided  In  the  twentieth  section  of 
the  act  of  1S49.  If  it  be  a  nuisance  and  s 
wrong  for  the  company  to  use  the  street  for 
the  purpose  for  which  It  Is  being  used.  It  Is 
a  public  nuisance  and  a  public  wrong,  and 
the  remedy  must  be  at  the  Instance  of  a  pub- 
lic functionary.  The  abuse  of  a  pnbllc  fran- 
chise under  color  of  a  legislative  grant  is  a 
public  wrong,  and  not  a  private  injury,  and 
the  remedy  must  be  at  the  suggestion  of  the 
attorney  general  or  some  authorized  agent  of 
the  commonwealth.  Murphy  v.  Bank,  20  Pa. 
St  418.  The  proper  remedy  in  case  of  non- 
user  of  franchises  is  a  writ  of  quo  warranto. 
This  is  the  common  law  of  the  land.  Com. 
V.  New  York,  L.  E.  &  W.  C.  &  R.  Co.,  10  Pa. 
Co.  Ct  R.  140,  and  cases  there  cited.  The 
muDicIpallty  In  this  case  cannot  be  said  to 
have  Buffered  special  damage.  It  Is  not  in 
any  sense,  for  the  purposes  of  this  bill,  an 
agent  of  the  commonwealth.  After  diligent 
search,  we  find  no  authority  for  holding  that 
the  rights  of  the  comjuiny  under  Its  charter 
to  occupy  the  street  In  question,  under  the 
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circumstances  of  this  case,  can  tw  determined 
In  this  proceeding  commenced  by  the  city. 

"There  remains  to  be  considered  in  con- 
nection with  the  cross  bill  only  the  question 
as  to  whether  the  plaintiffs  therein  are  en- 
titled to  the  relief  asked  for  by  the  alterna- 
tive prayers  of  their.  bliL  The  more  appro- 
priate proceeding  for  this  relief,  and  the  one 
usually  resoi-ted  to,  Is  the  writ  of  mandamus. 
In  this  case,  however,  the  cross  bill  was  not 
demurred  to,  and  there  Is  no  allegation  In 
the  answer  that  the  matters  set  forth  therein 
are  not  germane  to  the  subject-matter  of  the 
original  bill,  or  that  the  relief  sought  by  the 
plaintiffs  therein  cannot  be  properly  granted 
in  this  proceeding,  If  under  the  law  and  the 
evidence  they  be  entitled  to  relief.  Having 
Jurisdiction  under  the  original  bill  for  the 
purpose  of  granting  relief,  we  are  of  the  opin- 
ion that  jurisdiction  attaches  for  the  purpose 
of  adjusting  all  differences  betweeh  the  par- 
ties relative  to  the  street  and  railway  track 
In  question.  We  have  found,  as  matter  of 
law,  that  the  railroad  company  had  a  right, 
under  Its  act  of  incorporation  and  the  gen- 
eral act  of  1S49,  to  ^nter  and  lay  its  tracks 
upon  the  streets  of  the  borough.  Neither  of 
these  acts  In  express  terms  imposes  any  re- 
strictions upon  the  company  as  to  the  manner 
of  its  entry  or  the  construction  of  its  road. 
Reason,  however,  would  appear  to  require 
that  the  rights  of  the  company  should  be  ex- 
ercised with  a  due  regard  for  the  rights  of 
the  public,  and  that  not  only  no  unnecessary 
lujury  should  be  done,  but  that  the  rights  and 
privileges  of  those  entitled  to  the  use  of  the 
street  should  remain  as  nearly  as  practicable 
as  if  no  entry  had  been  made  by  the  com- 
pauy.  Upon  this  subject  Justice  Black  says 
In  Com.  V.  Erie  &  N.  B.  R.  Co.,  supra:  'But 
those  [impediments]  which  are  not  absolute- 
ly necessary  to  the  making  of  the  railroad 
are  nulawful;  for  managers  are  bound  to 
leave  the  street  as  nearly  free  from  obstruc; 
tlon  as  they  can,  and  for  that  purpose  to 
spare  no  reasonable  expenditure  of  money  or 
labor.  If,  for  Instance,  the  railroad  be  made 
above  the  level  of  the  street,  they  must  grade 
the  rest  of  the  street,  also.  If  that  will  make 
It  better  for  the  public  accommodation.  They 
cannot  say  to  the  city  authorities,  "We  have 
destroyed  your  street,  and  rendered  it  Im- 
passable, but  we  have  not  Impeded  its  fr^ 
use,  because  you  can  restore  It  again  to  a 
tolerable  condition  at  your  own  expense."  * 
Again,  In  Jones  v.  Railroad  Co.,  IGd  Pa.  St 
338,  32  AU.  536,  it  Is  said  by  Justice  Williams: 
'A  grant  to  a  corporation  of  a  privilege  up- 
on a  highway,  such  as  to  enter,  cross,  or  pass 
along  It,  is.  In  the  absence  of  a  dearly-ex- 
pressed Intention  to  the  contrary,  a  grant  sub- 
ject to  the  existing  public  right  of  use,  and 
Is  to  be  exercised  In  such  manner  as  shall  In- 
terfere as  little  as  possible  with  those  for 
whose  benefit  the  way  was  originally  laid  out 
and  opened.'  This  Is  a  reasonable  require- 
ment, which  the  Jamestown  &  Franklin  Rail- 
road Oompaoy  has  long  neglected,  macli  to 


the  detriment  of  the  public  generally,  and 
the  injury  and  annoyance  of  those  residing  in 
the  vicinity  of  the  street  In  question.  If  It 
persists  in  keeping  upon  the  public  highway 
its  tracks,  for  which  there  does  not  appear  to 
be  any  legitimate  or  reasonable  necessity  In 
connection  with  its  business,  either  present 
or  prospective,  commensurate  with  the  pub- 
lic Injury  occasioned  there^iy.  It  ought  to  ob- 
serve the  full  measure  of  Its  duty,  not  only 
as  to  grading  the  street,  but  as  to  drainage 
under  Its  tracks,  so  ab  to  avoid  the  accumula- 
tion of  water  detrimental  or  annoying  to  the 
public  or  those  residing  in  the  vicinity.  The 
evidence  Indicates  that  a  grade  may  be  es- 
tablished without  great  expense,  resulting  In 
the  free  use  of  the  street  as  such,  and  with 
advantage  to  the  railroad.  The  proposition  of 
the  railroad  company  of  March,  1895,  to 
place  Its  track  in  proper  condition,  conforming 
to  the  grade  of  the  street,  Is  evidence  of  a 
willingness  to  do  much  towards  the  repair  of 
the  street,  but  It  ddcs  not  cover  the  full 
measure  of  Its  duty  in  the  premises.  The 
city  is  charged  with  the  duty  of  maintaining 
in  proper  condition  and  repair  the  public 
highways  within  its  limits,  and  the  condition 
of  this  street,  as  disclosed  by  the  evidence, 
fully  warrants  It  in  seeking  on  behalf  of  the 
municipality  the  relief  for  which  ft  now  asks. 
The  ninth  and  tenth  Sndlngs  of  fact  show  an 
unlawful  use,  to  a  limited  extent,  of  the 
street  and  tracb  in  question,  by  the  receipt 
and  delivery  of  freight  at  and  from  cars  upon 
the  street,  and  by  storing  cars  thereon.  The 
storage  of  cars  thereon  has  probably  been  ac- 
cidental, rather  than  intentional,  but  It  waa 
nevertheless  an  unauthorized  use  of  the 
street  ^he  right  to  enter  upon  the  streets 
and  construct  tracks  thereon  does  not,  as  we 
understand,  authorize  the  use  of  the  street 
as  a  freight  yard.  Neitzey  v.  Railroad  Co.. 
2G  Am.  &  Eng.  R.  Cas.  556;  Rust  v.  Railroad 
Co.,  Ip  Wkly.  Notes  Cas.  286.  By  permit- 
ting the  use  of  the  streets  for  such  purposes, 
the  city  may  become  liable  to  those  injured 
thereby.  Township  v.  Arnold,  119  Pa.  St 
388,  18  Atl.  444.  For  the  obstruction  of  cross 
streets  by  cars  the  act  of  assembly  of  Marcb 
20,  1345  (P.  L.  191),  provides  a  summary  rem- 
edy, but  this  applies  only  to  crossings.  We 
are  not  prepared  to  decree  in  detail  the  spe- 
cific relief  for  whteh  the  city  now  asks.  Al- 
though the  street  Is  fully  occupied  with 
dwellings  on  one  side,  and  is  In  part  so  on  the 
other  side,  It  appears  that  no  grade  for  It  baa 
yet  been  established  by  the  city  authorities. 
This  should  be  done,  and,  if  the  parties  can- 
not agree  as  to  the  details  of  the  Improve- 
ment, it  may  be  necessary  for  the  court  to 
hear  additional  testimony,  and  make  a  more 
dcfiulte  decree  respecting  the  same. 

"In  order  to  dispose  of  the  issue  Joined  up- 
on the  original  bill,  the  only  fact  established 
by  the  evidence.  In  addition  to  those  herein- 
before stated  as  found,  which  we  deem  It 
necessary  to  state,  is  the  following,  to  wit: 
That  on  March  2^  189Q»  ^e  mayor  and  dty 
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council  of  the  city  ot  Franklin,  at  a  meeting 
dQly  convened,  passed  an  ordinance  declar- 
lug  tbe  use  and  occapancy  ot  Buffalo  Btreet 
from  the  north  side  ot  Ninth  street  to  Fifth 
street,  fn  the  First  ward  of  said  city,  the 
Lake  Shore  &  Michigan  Sonttaem  Railway 
Company,  lessee  of  the  Jamestown  &  Frank- 
lin Ballroad  Company,  to  be  a  jnibUc  nnl- 
sance,  and  requiring  the  said  lessee  to  remoTe 
the  said  nuisance  forthwith,  and  providing, 
In  case  of  failure  of  the  said  lessee  to  remove 
the  same,  that  the  city,  through  Its  properly 
authorized  agents,  should  do  so,  and  that  In 
pursuance  of  said  ordinance  the  defendants 
In  the  original  bill  Intend  to  remove  the  tracfcs 
of  the  plaintiffs  therefrom,  If  necessary,  by 
force.  That  the  city  had  not  the  right  to 
proceed  In  this  sununary  manner  to  remove 
the  plaintiffs'  tracks  from  the  street  Is  ruled 
directly  In  Baston,  S.  E.  ft  W.  B.  P.  By.  Co. 
V.  aty  of  Easton.  18S  Fa.  St  SOS,  IB  Aa  4S6, 
to  which  we  refer  without  futher  comment 
A  suitable  decree  In  "such  form  as  to  preserve 
the  rights  of  all  parties  wlD  be  prepared  and 
submitted  as  provided  by  rule." 

Snpplemoital  Opinion  and  Deoee. 

"The  court  havtaig  snbmltted  Its  findings 
and  conclusions  in  th^  above-entitled  csaea, 
with  instruction  for  tfae  preparation  and  sub- 
mission of  a  suitable  decree,  the  parties  were 
unable  to  agree  upon  a  form  of  decree,  each 
submitting  a  different  form.  Thereupon,  upon 
the  application  of  the  dty  of  Franklin,  leave 
was  granted  to  submit  additional  evidence 
relative  to  the  grade  of  the  street,  and  the 
establishment  of  a  grade  by  the  city.  Sudi 
evidence  was  taken  In  open  court.  In  the  pres- 
ence of  the  representatives  of  the  parties,  has 
been  transcribed  by  the  stenographer,  and  Is 
□ow  filed  herewith.  As  stated  In  the  opinion 
heretofore  filed,  no  grade  for  that  part  of  Buf- 
falo street  In  question  had  ever  been  estab- 
lished by  the  dty  aothorltles,  but  there  was 
evidence,  including  a  profile  map,  showing  the 
elevation  of  the  tracks  with  reference  to  the 
surface  of  the  streets,  and  from  these  It  was 
stated  that  'the  evidence  Indicates  that  a 
grade  may  be  established  without  great  ex- 
pense,  resulting  in  the  free  use  of  the  street 
as  such,  and  with  advantage  to  the  nUlroad.' 
It  was  further  Indicated  that  a  grade  should 
tw  established  by  the  city.  While  so  stating, 
we  do  not  understand  that  the  dty  may  estab* 
llsh  any  grade  which  It  sees  prc^r,  or  that  the 
railroad  conqtany  can  be  required  to  place  its 
tracks  where  required  by  the  dty.  The  con- 
v^^ce  and  reasonable  necessities  of  the 
company  must  be  considered.  It  cannot  be 
required  to  conform  to  a  grade  not  reasonably 
practicable.  A  grade,  however,  has  now  been 
established  by  the  dty,  as  shown  by  the  red 
line  on  profile  map,  marked  'Exhibit  A,'  otfex^ 
ed  in  evidence  May  31,  1899;  and  the  evidence 
tnken  at  the  first  hearing,  as  supplemented  by 
tbat  taken  at  the  last  hearing,  clearly  shows 
tbat  It  iB  practicable  for  the  company  to  con- 
form Its  tracks  to  such  grade  witbont  detri- 


ment to  Its  Interests,  and  that  this  can  be 
done  at  a  much  less  eipense  than  the  street 
can  be  raised  to  the  present  elevation  of  the 
tra^s.  In  fact  It  aiqpears  that  the  grade  Is 
so  fixed  that  practically  all  fills  can  be  made 
from  the  surplus  earth  now  In  the  roadbed. 
Besides,  the  elevation  of  the  street  to  the 
present  grade  (tf  the  tra^s  would  result  In 
serious  injury  to  the  owners  of  abutting  prop- 
erty, niat  the  grade  established  la  a  prac- 
ticable one  Is  evidenced,  not  only  by  the  tes- 
timony of  Mr.  SennerdeD,  a  railroad  engineer 
of  ability  and  experience,  but  also  by  the 
prqposItloQ  made  on  behalf  of  the  I^e  Shore 
Company  by  Its  dilef  engineer,  Mr.  Handy, 
who.  In  connection  with  Mr.  Kennerdell,  In- 
spected the  premises,  to  make  Its  tra<&s  con- 
form to  said  grade  whenever  the  dty  might 
see  proper  to  adopt  It  In  view  of  this  fact 
and  for  the  reasons  heretof(»e  given,  we 
make  the  following  decree: 

"And  now,  July  18,  1899,  this  cause  came 
on  to  be  further  beard  at  this  term,  to  wit  on 
the  Slst  day  of  May,  1899,  and  was  argued  by 
coimsei;  and  theret^n.  upon  consideration 
thereof.  It  Is  ordered,  adjudged,  and  decreed 
as  follows,  to  wit:  That  the  Jamestown  & 
Franklin  Ballroad  0(Hnpany  and  Its  lessee,  the 
lake  Shore  &  Michigan  Southern  Railway 
Company,  the  defendants  In  the  cross  bill,  at 
their  own  proper  cost  charges,  and  expense 
do  place  or  cause  to  be  placed  Its  track  upon 
the  grade  established  by  the  dty  authorities 
of  the  said  dty  of  Franklin,  as  shown  by  the 
red  Une  upon  the  profile  map,  marked  .'Exhibit 
A.'  offered  In  evidence  May  81.  1899,  and  filed 
herewith,  between  th^  p(^nt  of  Intersection  of 
said  tracks  with  Buffalo  street  In  said  dty, 
immediately  below  or  south  of  NUith  street 
and  the  terminal  of  said  track  in  said  Buffalo 
street  at  or  near  the  northeriy  boundary  of 
Fifth  street  and  grade  or  cause  to  be  graded, 
the  whole  width  there(tf,  that  part  of  Buffalo 
street  aforesaid  between  the  point  of  Intersec- 
tion of  said  track  therewith  Immediately  south 
of  XlnOt  street  and  Oie  point  between  Eighth 
and  Seventh  streets  where  the  grade  estab- 
lished as  aforesaid  coincides  with  the  natural 
surface  of  the  ground;  that  they  do  further, 
at  their  own  proper  cost  charges,  and  expense, 
construct  and  place  under  and  across  said 
street  between  the  points  last  designated, 
such  sewers  as  shall  be  necessary  to  carry  ott 
and  prevent  the  accumnlatlon  of  any  water 
reaching  the  upper  or  westerly  side  of  said 
street— Cbe  said  sewers  and  grading  to  be  con- 
structed and  done  under  and  pursuant  to  tbe 
dlrecUou  and  supervision  of  the  proper  dty 
authorities  or  the  engineer  of  said  dty,  and 
the  said  track  to  be  so  constructed  and  laid 
as  to  permit  as  nearly  as  practicable,  con- 
sistent with  the  maintenance  and  nse  thereof, 
the  free  and  unobstructed  use  by  the  public 
of  said  street  by  crossing  or  recrosslng  the 
same  with  teams,  wagons,  vehicles,  or  oth- 
erwise, at  all  places  occupied  by  tbe  said  tradi, 

"It  Is  further  ordered,  adjudged,  and  de- 
creed that  the  said  Jamestown  4  Franklin 
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Railroad  Oompanj  Its  leasee,  the  Lake 
fibore  &  Michigan  Southern  Hallway  Com- 
pany, their  (^cers,  agents,  and  employto,  be, 
and  the  same  are  hereby,  forbidden  and  en- 
joined from  using  or  occupying  said  part  of 
its  track  lying  upon  Buffalo  street,  between 
Ninth  and  Fifth  streets,  for  the  recelTlng  or 
discharging  of  pasBengers  opon  or  from  its 
cars,  or  using  the  said  part  of  their  said  road 
for  the  storage  of  cars,  or  to  allow  cars  to 
stand  upon  the  track  of  said  road  between 
the  points  designated. 

"That  upon  the  failure  of  the  said  James- 
town &  Franklin  Railroad  Company,  or  its 
lessee,  the  Lake  Shore  &  Michigan  Southern 
Railway  GtHnpany,  to  comply  with  the  re- 
quirements of  this  decree  by  placing  the  said 
track  upon  grade  and  grading  the  said  street 
as  hereinbefore  required,  and  by  constructing 
proper  sewers  .as  aforesaid,  within  forty  days 
after  proper  service  upon  them  of  this  decree, 
the  said  city  of  Franldin  may  cause  the  said 
track,  ties,  and  all  property  connected  there- 
with, upon  the  said  street  between  the  ulte* 
rlor  pointB  hereinbefore  mentioned,  -  to  be 
wholly  removed  therefrom. 

"It  Is  further  ordered,  adjudged,  and  de- 
creed that  the  temporary  injunction  hereto- 
fore granted  to  restrain  the  said  city  of 
Franklin,  Its  officers,  agents,  employes,  and 
serronts,  from  entering  upon  or  in  any  way 
interfering  with  the  track  of  the  Jamestown 
&  Franklin  Railroad  Oompany,  or  of  its  lessee, 
the  Lake  Shore  &  Michigan  Southern  Ball- 
way  Company,  In  the  city  of  Franklin,  Ve- 
nango county,  Pennsylvania,  located  and  sit- 
uate between  the  north  side  of  Ninth  street 
and  the  north  side  of  Fifth  street,  and  lying 
within  and  upon  Buffalo  street.  In  said  city 
of  Franklin,  and  from  taking  down,  remor- 
ing,  destroying,  or  In  any  way  Interfering 
with  said  railroad  track  or  grade  thereof  on 
Buffalo  street,  wlthlu  the  limits  above  men- 
tioned, except  as  authorized  and  permitted 
by  the  terms  of  this  decree,  be,  and  the  same 
Is  hereby,  made  perpetual. 

"It  is  further  ordered,  adjudged,  and  de- 
creed that  the  Jamestown  &  Franklin  Rail- 
road Company  and  the  Lake  Shore  &  Michi- 
gan Southern  Railway  Company,  lessee,  pay 
one'half  of  the  costs  herein,  and  that  the  city 
of  Franklin  pay  one-half  the  costs  herein." 

John  0.  McGalmoot,  Bryan  H.  Oatwme,  and 
James  Denton  Hancock,  tar  appellant  J.  H. 
Osmer,  for  ai^Uees. 

MITCHELL,  J.  The  bill  and  cross  bill 
were  considered  together  by  the  court  below, 
and  It  will  be  convenient  to  follow  the  same 
plan.  The  substantlsl  controversy  In  these 
appeals  arises  on  the  cross  bill.  The  facts 
as  found  by  the  court  are  not  In  dispute. 
The  Franklin  &  Jamestown  Railroad  locat- 
ed Its  tracks  on  Buffalo  street  in  the  city  of 
Franklin.  In  ISGT,  with  the  express  consent 
of  the  city,  given  by  ordinance.  It  is  conced- 
ed that  the  railroad  company  derived  no  ad- 


ditional authority  from  the  ordinance,  but  a 
reference  to  it  Is  relevant  as  bearing  on  the 
present  equities  between  the  parties.  The 
court  found  that  the  entry  on  the  street  was 
made  under  and  In  conformity  with  the  pro- 
visions of  the  general  railroad  act  of  1849. 
and  tliat  the  tracks  were  built  and  have  been 
maintained  "as  such  roads  usually  are  con- 
structed and  maintained,"  with  the  excep- 
tion of  not  now  being  in  good  repair.  The 
railroad,  however,  owing  to  the  formation  of 
the  natural  surface  of  the  ground,  was  part- 
ly built  on  an  embankment  which  interf««s 
with  the  general  use  of  the  street  by  the  pub- 
lic; and  there  Is  not  sufficient  or  proper 
drainage  for  water  under  the  track,  resulting 
at  times  In  an  accumulation  on  the  westerly 
side.  For  this  condition  of  things,  however, 
the  sourt  finds  that  "the  railroad  company  Is 
not  alone  at  fault."  No  grade  of  the  street 
was  ever  established  by  the  city  uutU  after 
these  suits  had  reached  final  hearing,  and 
the  first  opinion  of  the  court  had  been  filed. 
The  facts  are  found  very  clearly  and  explicit- 
ly by  the  learned  Judge  below,  and  the  law 
In  general  correctly  stated.  But  we  are  of 
opinion  that  its  application  was  more  severe 
on  the  appellant  than  the  equities  between 
the  parties  will  siistaln.  The  location  of  the 
track  was  with  the  express  consent  of  the 
city,  and  the  method  of  Its  construction  had 
been  acquiesced  In  for  30  years.  For  the 
present  luconvenient  condition  of  the  street 
the  court  found  that  the  railroad  was  not 
alone  at  fault  further,  that  Just  iHlor 
to  these  suits  the  railroad  proposed  "to  place 
the  track  In  proper  condition,  conforming  to 
the  grade  of  the  street  as  established  by  the 
City,  at  any  reasonable  time  the  city  might 
undertake  the  Improvement  of  the  street" 
This  was  substantially  all  that  the  equities 
of  the  city  entitled  It  to,  and  the  offer  should 
have  been  accepted.  By  its  refusal  the  city 
made'  itself  responsible  for  the  subsequent 
litigation,  and  the  relief  now  awarded  to  It 
must  follow  the  general  lines  of  the  rejected 
proposition.  So  much  of  the  decree,  there- 
fore, as  requires  the  appellant  to  grade  the 
entire  width  of  the  street  and  to  proceed  In 
advance  of  the  city's  action,  must  be  stricken 
out.  The  city  should  carry  out  the  grade  es- 
tabUshed  by  ordinance,  and  concurrently  or 
subsequently  the  railroad  should  conform  Its 
tracks  to  such  grade.  In  regard  to  drainage, 
the  duty  is  primarily  on  the  city,  but  such 
additional  work  or  expense  In  providing  an 
adequate  system  as  may  result  from  the 
presence  of  the  tracks  In  the  street  should  be 
done  or  paid  for  by  the  railroad.  If  the  par- 
ties cannot  agree  on  this,  the  court  may,  up- 
on supplemental  bill,  determine  any  questions 
arising  in  regard  to  the  matter.  In  one  other 
respect  the  decree  Is  also  too  broad.  The 
part  of  the  track  In  dispute,  though  still 
claimed  by  the  railroad  to  be  part  of  Its  main 
line.  Is  now  used  principally  as  a  switch  or 
branch  to  move  cars  to  and  from  Its  yard, 
and  to  receive  and  deliver  freight  and  per- 
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hap«  passeoffers,  to  points  not  easily  reach- 
able by  the  main  line.  This,  within  reaaon- 
able  limits,  Is  a  legitimate  use  of  the  road, 
and  the  court  found  that  it  **would  not  ex- 
ceed, on  the  average,  once  tn  a  month."  The 
second  paragraph  of  the  decree  must  there- 
fore be  altered  so  as  not  to  make  the  prohi- 
bition absolute,  but  only  against  such  ose  as 
win  unnecessarily  and  unreasonably  occupy 
the  street,  and  Interfere  with  the  use  thereof 
*y  the  general  pobUc.  The  decree  is  revers- 
ed, and  directed  to  be  modified  in  accordance 
with  this  opinion.  Costs  of  the  whole  pro- 
ceedings to  be  paid  by  aweUeea. 


(21  R.  I.  4T0) 

WATBttHOnSB  T.  GALBF. 
(Stvmw  Court  of  Bhode  Island.  Nor.  l(^ 

1899.) 

HZOHWATB-OBSmUCTION— ACTIONABLB  DB- 

PBCT. 

Bowlders  18  feet  from  the  travded  way. 
forming  a  guard  on  the  edge  of  an  aubankment 
sofflcient  to  keep  a  wagon  from  going  in  the 
ditch,  do  not  constltnte  an  actionable  defect  In 
the  highway. 

Action  by  Howard  A.  Waterhouse  against 
Herbert  C.  Oalef,  trustee.  A  motion  for  non- 
suit having  been  sustained,  plalntUC  x>etItions 
for  aew  trial.  Petition  denied. 

Page  ft  Fag^  for  plalntUE.  TiniiiShaat  ft 
Murdock,  for  defendant 

PBR  ODBIAM.  A  sufficient  ground  for  soa- 
talnlng  the  nrauott  In  t^  case  Is  the  fact 
that  the  testimony  shows  no  defect  in  the 
hWiway.  The  acdd^  ocenrnd  tnm  the 
baiftlng  of  a  wagon.  In  whk^  flie  plalntifT 
was  seated,  downhill  and  across  the  road, 
against  bowlders  on  the  edge  of  an  embsnk- 
ment  6  or  7  feet  high,  and  about  18  feet  from 
the  traveled  way.  It  does  not  appear  whether 
this  embankment  was  within  the  Une  of  the 
highway.  See  Potts  v.  Allen.  19  R.  I.  489.  34 
AtL  893.  Bat,  asaoming  it  to  be  so,  13ie  bowl- 
ders  formed  a  gnard  against  tlie  edge  of  the 
bank  siAclent  at  least  to  keep  the*  wagon 
from  going  Into  the  ditdb,  and  tiie  bank  Itself 
was  an  ample  distance  fnun  tiie  roadway  for 
ordinary  travel  on  a  country  road.  The  plain- 
tiff ftUled  to  sustain  ttn  ali^tlMU  of  his  dec- 
laration. Petition  for  new  trial  denied,  and 
case  remitted  to  Om  conumn  pteas  dlvWon  for 
Judgment. 

121  R.  I.  m) 

In  n  O'CONNOR  et  aL 
ffinpreme  Onirt  of  Rhode  Island.   Nor.  9, 

laee.) 

0TATDTB— ADOPTION— SCOPE  —  WILLS  —  OHIB- 
8I0N»-INTBNTION  OF  TESTATOR- 
HOW  PROVED. 

1.  The  adoption  of  a  statute  Is  presumed  to  la- 
ctude  the  constnictloD  it  baa  already  received. 

2.  Geo.  Laws.  c.  203,  S  22.  providea  that, 
when  a  testator  omits  to  provide  for  any  ot  bis 

children  or  for  issue  of  a  deceased  child,  they 
shall  take  what  they  would  have  been  entitled 

to  if  he  had  died  intestate,  unless  the  omission 


appears  intentional,  and  not  occasioned  by  acd- 
dent  or  mistake.  Beld,  that  his  Isteotion  may 
be  proved  by  parol. 

Appllcatiw  of  B.  D.  V.  O'Connor  and  otii- 
ers  for  an  opinion  on  an  agreed  statement  of 
facts. 

Edward  D.  V.  O'Connor,  Edmund  S.  ^p- 
kfnc,  and  Franklin  P.  Owen,  for  parties. 

BTINEas,  J.  Gen.  Laws,  c  203,  t  22.  pro- 
vides that  when  a  testator  omits  to  provide  In 
his  will  for  any  of  his  children,  or  for  the 
Issue  of  a  deceased  child,  they  shall  take  the 
same  share  of  bis  estate  that  they  would  have 
been  entitled  to  U  be  had  died  Intestate,  un- 
less It  app»n  that  the  omission  was  hitentlon- 
al,  and  not  occasioned  by  acddent  or  mistake. 
The  case  stated  raises  the  question  whether 
such  IntentlMi  must  ^q;»ear  In  the  will,  or' 
whether  It  may  be  shown  by  extraneous  evi- 
dence. The  provislMi  appears  for  the  first 
time  In  our  statutes  in  the  section  above  men- 
tioned, and  it  was  evidently  taken  from  Pub. 
St  Mass.  c.  127,  i  21,  where  It  has  long  been 
In  force.  When  a  statute  Is  adopted  which 
has  already  received  judicial  construction.  It  Is 
to  be  presumed  that  It  was  adopted  In  view  of 
such  construction.  Miller  v.  Coffin,  19  R.  I. 
164.  36  AU.  6;  End.  Interp.  St  t  371,  notes 
80,  81.  See,  also,  Sayles'  v.  Bates,  16  B.  X. 
342,  5  Atl.  497.  In  MassachuBetta  It  has  been 
beld  that  an  Intenticmal  omission,  under  this 
statute,  may  be  shown  by  parol  Wilson  v. 
Fosket,  6  Mete.  (Mass.)  400;  Bancroft  v.  Ives, 
3  Gray,  867;  Converse  v.  Wales,  4  Allen,  512; 
Hurley  v.  O'SulIIvan,  187  Mass.  86.  The  rear 
sons  given  for  such  a  construction  are  (1)  that 
it  could  never  have  been  the  Intention  of  the 
legislature  to  restrain  the  unlimited  power  of 
devising  hy  will,  especially  when  the  whole 
object  could  be  accomplished  by  the  gift  to  a 
child  of  a  shilling;  (2)  that  the  statute  In  Its 
present  form  developed  from  a  prior  statute, 
under  which  It  had  been  held  that  the  Inten- 
tion must  be  gathered  from  the  will;  and  (3) 
that,  as  the  right  of  an  omitted  child  does  not 
arise  under  the  will,  bat  by  statute,  parol  evi- 
dence does  not  operate  to  contradict  the  will, 
but  to  prove  a  fact  required  to  be  establislied 
by  statute.  In  this  state,  under  a  statute 
providing  that  an  after-bom  child,  not  pro- 
vided for  in  a  will,  shall  Inherit  In  the  same 
manner  as  if  no  will  had  been  made,  It  was 
held  in  Chace  v.  Chace,  6  R.  I.  407,  that  the 
claim  of  the  child  could  not  be  resisted  by 
proof  that  the  omission  was  Intentional.  Tha 
opinion  distinguished  the  case  from  Wllaon 
Foeket,  supra,  upon  the  ground  of  the  statu- 
tory proviso  In  Massachusetts,  **tmles8  It  shall 
appear  that  such  omission  was  Intentional, 
and  not  occasioned  by  acddent  or  mistake,** 
and  stron^y  Intimated  that,  tmder  such  a  pro- 
viso, parol  evidence  Is  admissible.  Now,  we 
find  the  same  provision  In  onr  statutes.  Up- 
on the  ground,  therefore,  of  presmnptlve  legis- 
lative Intent,  supported,  as  It  Is,  by  satisfac- 
tory reasons  for  such  construction,  and  the 
significant  adoption  of  the  provldon  tor  an 
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Intentional  <Hni8BlDn.  our  opinion  ts  that  tbe 
fact  of  waeb  Intentlm  maj  be  proved  b7  parol 
evidence.  The  agreed  facts  abow  an  Inten- 
tlott  <m  the  part  of  the  teatator  not  to  make  a 
bequest  to  Agnes  G.  Eanlon,  and  the  execotor 
ia  therefore  authorized  to  pay  the  legadaa 
according  to  the  terms  of  the  wUL 


(&  R.  L  4B2) 

lONXONB  T.  NEW  TOBK,  N.  EL  &  H.  S.  00. 

(Supreme  Court  of  Rhode  Island.   Oct  20, 
1809.) 

OASRIBRS  —  BMPLOTfl    TAKING  ORATUITOUa 
PASSAGE)— GRBATINO  RELATION  OP 
OARRIBR  AND  FABSBNOBB. 

Where  an  employe  of  a  railroad  company, 
after  hia  day's  work  was  done,  took  gratuitous 

Eassage  on  a  freight  train  from  the  place  of 
is  work  to  a  poioc  near  his  home,  and  while 
riding  on  said  train  recdved  injuries  Ksulting 
In  his  death,  the  gratoltous  carriage  of  such 
employe  wss  a  prlTilege  incidental  to  Us  con- 
tract of  serrloe,  and  did  not  make  lilm  a  paa> 
senger. 

Action  by  Annlna  lonnooe  against  the  New 
York,  New  Haven  &  Hartford  Railroad  Com- 
pany to  recover  for  tbe  death  of  her  husband. 
Heard  on  demurrer  to  declaration.  Demurrer 
sustained. 

John  W.  Began,  for  plalntUT,  David  & 
Itoker,  for  defendant 

MATTBSON,  0.  J.  The  plaintiff  sues  to 
recover  damages  for  the  loss  of  life  of  her 
buaband,  who  was  killed  on  the  defendant^a 
road,  in  Providence,  November  28, 1898.  The 
declaration  alleges  that  the  deceased  on  tbe 
date  named  had  been  In  the  employ  of  defend- 
ant, bis  work  being  the  removal  of  snow  from 
the  tracks  and  roadbed  of  the  company;  that, 
having  completed  his  work  tdt  the  df^,  he 
was  hivlted,  with  other  shovelers,  to  ride 
upon  a  certain  car  belonging  to  the  defend- 
ant, from  the  point  where  they  bad  finished 
their  labor  to  another  point,  a  mile  or  two  dis- 
tant, and  adjacent  to  tbe  place  of  abode  of 
the  deceased;  that  he  accepted  the  Invita- 
tion, and  boarded  the  car,  to  be  carried  over 
this  distance.  The  breach  of  duty  alleged  Is 
that'the  train  was  carelessly  managed  and 
controlled,  and,  while  moving  forward,  wag 
suddenly,  without  notice  or  wamlng»  stopped, 
and  started  backward  with  a  Jolt  or  Jerk, 
whereby  tbe  deceased  iras  thrown  under  the 
wheels  of  the  flat  car  on  wblch  be  was  riding, 
and  received  the  Injuries  resulting  bi  his 
death.  The  defendant  has  demurred  to  the 
declaration,  and  contends.  In  support  of  the 
demurrer,  that  the  case  shows  that  the  de- 
ceased received  his  injuries  by  the  negllgwce 
of  a  fellow  servant.  The  plaintiff,  on  the 
other  hand,  contends  that  under  the  facts  set 
up  In  the  declaration  the  deceased  was  a 
passenger  at  tbe  Ume  of  the  accident;  and 
not  an  ranploy^  and  hence  that  tbe  fellow- 
servant  doctrine  has  no  application.  She  ar^ 
gues  that  the  relation  of  carrier  and  passen- 
ger waa  established  between  her  Intestate  and 
the  defendant  by  the  Invitation  extended  to 


him,  when  his  day's  work  was  drae,  to  ride 
on  the  train  to  a  place  near  his  home,  and 
thai,  the  Intestate's  work  being  done,  he  was 
not  to  be  considered,  at  the  time  he  received 
his  Injuries;  aa  In  the  service  of  the  defend- 
ant Tbe  declaration  does  not  aver  that  tbe 
deceased  paid  anything  for  his  transporta- 
tion, nor  that  any  deduction  was  to  be  made 
by  the  defendant  from  his  wages  on  that  ac- 
count or  that  he  was  paid  a  less  sum  by  rea- 
son  of  bis  transportation  than  he  would  oth- 
erwise have  been  paid.  The  plalAtlff  does  not 
claim  that  any  such  fact  existed,  but  argues 
that  it  was  a  case  «f  gratuitous  carriage,  and 
Insists  that  the  deceased  was  none  the  less  a 
passenger  because  he  vraa  carried  gratuitous- 
ly. We  do  not  think,  however,  that  the  tacts 
set  up  In  the  declaration  are  sufltelent  to  war- 
rant the  Inference  that  the  deceased  was  a 
passenger.  The  carrying  of  the  deceased, 
after  his  day'a  work  waa  done,  to  a  ^point 
near  bis  home,  Is,  we  think,  to  be  regarded, 
not  as  creating  tbe  relation  of  a  passenger, 
but  rather  as  a  privilege  incldratal  to  hla 
contract  of  service,  granted  to  him  by  the 
defendant  of  which  be  availed  himself  to 
facilitate  his  return  to  his  home,  and  that  It 
was  a  privilege  accorded  to  him  merely  by 
reason  of  his  contract  of  service.  Glllshan- 
non  V.  Railroad  Corp.,  10  Oush.  228;  Seaver  t. 
Railroad  Corp.,  14  Oray,  406;  Oilman  v.  Ball- 
road  Oorp.,  10  Allen,  238;  O'Brien  v.  Railroad 
Oo.,  138  -MaBB.  887.  Bee,  also,  McGratfa 
Railroad  Co.,  IS  B.  I.  95.  97, 22  Atl.  927.  The 
cases  cited  by  tbe  plaintiff  are  cases  of  pas- 
sengers carried  gratnttously*  and  not  cases  of 
employfis  so  carried.  Demurrer  sustained, 
and  case  remitted  to  the  common  pleas  dM- 
alon  for  furttier  proceedlDgs. 


<n  R.  1. 

ALLEN  V.  GBRARD. 

ffiopreme  Court  of  Rhode  Island.   Nov.  6, 
1809.) 

OABNISHMKNT  OF  PUBLIC  OFFICER— 8AUB  OF 
ATTACHED  PH0PERTT--6URPLUS 
PROCEEDS— HOW  HKLD. 

1.  A  public  officer  cannot  be  garnished. 

2.  Attached  perishable  property  waa  sold  1^ 
order  of  court,  as  provided  by  Gen.  Laws,  c. 
254,  IS  2.  3,  and  the  proceeds  paid  into  the  reg- 
istry of  the  court,  apd  tbe  clerk  paid  a  porti<m 
thereof  in  satisfaction  of  an  execution  issued  on 
the  judgment  obtained  by  plaintiff.  Held,  that 
the  balance  was  in  his  han(u  as  a  public  offlcer, 
subject  to  the  order  of  the  court,  and  hence 
was  not  subject  to  trustee  process. 

Exceptions  from  district  court  Providence 
county. 

Action  by  Joseph  B.  Allen  against  Bamoel 
J.  Gerard.  Frederick  Rueckert  was  dischar- 
ged as  garnishee,  and  plaintiff  excepts.  Bz- 
ceptlons  overruled. 

Wax.  A.  Moivan,  for  plalntUL  Dexter  B. 
Potter,  for  defendant 

TILLINOHAST,  J.  The  only  qoestlon 
raised  by  the  exceptions  In  this  caae  la 
whether  the  ruling  of  tbe  district  court  of 
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the  SIzUk  judicial  district  in  discharging  Fred- 
erick Rueckert,  who  Is  the  clerk  of  said  court, 
as  garnishee  in  the  above-entitled  action,  was 
correct  The  facts,  In  so  far  as  they  are  nec- 
essary for  Qte  determination  of  the  case,  are 
these:  An  action  was  brought  In  said  court 
whereby  certain  personal  property  was  at- 
tached. This  property,  being  perishable,  was 
subsequently  sold  by  order  of  the  court,  under 
the  proTtsloDs  of  Gen.  laws  B.  I.  c.  254,  SS 
2,  8,  and  the  net  proceeds  of  the  sale,  amount- 
ing to  $156.04,  were  paid  Into  the  registry  of 
said  court  Said  section  3  reads  as  follows: 
•If,  after  reasonable  notice,  no  person  ap- 
pear, or  no  sufficient  cause  to  the  contrary  be 
Bhown,  said  Justice  may  direct  the  officer  to 
sell  the  same  In  such  manner,  on  such  notice, 
and  at  such  time,  as  said  justice  may  pre- 
scribe; and  such  officer  shall  Immediately 
pay  the  proceeds  of  such  sales,  after  deduct- 
ing therefrom  the  necessary  charges  therefor, 
Into  the  registry  of  such  court,  there  to  be 
held  as  security  to  satisfy  such  judgment  or 
decree  as  the  attaching  creditor  or  complain- 
ant may  recover."  The  plalnOffs  in  the  ac- 
tion referred  to  recovered  Judgment  and  ob-' 
tained  execution  thereon,  for  the  sum  of  $57.- 
28,  which  sum  was  paid  to  ^em  by  said 
Rueckert,  clerk,  out  of  the  fund  in  the  regis- 
try of  the  court  leaving  a  balance  therein  of 
$98.75.  Thereupon  the  plaintiff  commenced 
the  present  action,  and  served  his  writ  upon 
said  Rueckert  for  the  purpose  of  attaching 
said  balance  in  his  hands. 

The  plaintiff's  contention  is  that,  the  clerk 
of  the  court  having  paid  and  satisfied  the  ex- 
ecution In  the  original  action,  the  defendant 
therein  became  entitled  to  have  arid  receive 
from  him  the  balance  remaining  m  his  hands, 
and  hence  that  It  was  subject  to  the  process 
of  gamlBhment  at  the  suit  of  the  present 
plaintiff.  While  there  is  some  conflict  of  au- 
thority upon  the  question  of  the  liability  of 
public  (^cials  to  the  process  of  garnishment 
(see  2  Wade,  Attaehm.  S  347).  we  think  the  de- 
dded  weight  thereof,  as  well  as  the  better 
reason.  Is  against  such  liability,  and  that  a 
public  officer  who  has  money  in  his  bands  to 
satisfy  a  claim  or  demand  which  one  has 
upon  him  merely  as  a  public  officer  cannot 
for  this  reason  be  adjudged  a  garnishee.  The 
reason  Is  obvloas.  Public  officials  are  char- 
ged with  certain  well-defined  duties,  and  the 
law  prescribes  the  manner  In  which  they 
shall  be  performed.  If,  while  In  the  dis- 
charge of  these  duties,  the  officer  is  interfered 
with  by  some  person  who  la  a  stranser  to  the 
proceedings,  confusion  and  inconvenience  will 
necessarily  be  the  result,  new  complications 
will  arise,  and  a  multitude  of  suits  be  made 
possible  where  there  should  have  been  but 
one.  And  In  order  to  avoid  such  Inconven- 
ience and  confusion  the  principle  has  very 
generally  been  established  that  "no  person 
lerlving  his  authority  from  the  law,  and 
obliged  to  execute  it  according  to  the  rules 
of  law,  can  be  bolden  by  process  of  this 
k*«d."  Brooks  v.  Ocwk.  8  Mass.  246;  Thayer 
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V.  Tyler,  6  Allen,  94.  See,  also,  cases  col- 
lected In  note  to  Curtis  y.  Ford  (Tex.  Sup.)  10 
Lawy.  Rep.  Ann.  629  (s.  c.  14  S.  W.  614),  and 
Teflt  V.  Sternberg  (0.  C.)  5  Lawy.  Rep.  Ann. 
221  (s.  c.  40  Fed.  2);  Shewell  v.  Ke^  2 
Whart.  332. 

But  plaintiff's  counsel  argues  that  although 
an  officer  of  the  court  having  funds  In  his 
hands  as  such  officer,  is  not  liable  to  garnish- 
ment, snch  funds  being  then  in  custodla  legis, 
yet  after  the  object  for  which  such  funds  are 
held  has  been  satisfied,  such  officer  holds  the 
balance  thereof,  not  as  an  officer,  but  as  trus- 
tee for  the  person  entitled  thereto,  and  hence. 
In  a  suit  against  such  person,  such  trustee 
may  be  garnished.  In  support  of  this  con- 
tention he  cites,  among  other  cases.  Pierce  v. 
Carleton,  12  111.  358,  which  holds  that  sur- 
plus money  held  on  execution  tn  the  hands  of 
an  officer,  belonging  to  the  defendant,  may  be 
garnished  in  his  hands;  and  Weaver  v.  Da- 
vis, 47  m.  235,  which  holds  that,  whenever 
an  official  holds  money  merely  as  the  agent 
of  the  law,  he  cannot  be  charged  on  garnishee 
Process  in  respect  to  such  money,  but  that 
whenever  his  liability  becomes  changed  from 
an  official  to  one  personal,  he  Is  amenable  to 
the  process.  Conceding  that  these  eases  state 
the  law  correctly,  we  do  not  think  they  con- 
trol the  decision  in  the  case  at  bar.  Here  the 
money  sought  to  be  reached  is  in  the  r^Istry 
of  the  court  and  hence  undoubtedly  In  the 
custody  of  the  law.  It  was  placed  there  In 
pursuance  of  the  statute.  The  clerk  of  the 
court  as  such,  has  no  control  over  It  nor  is  he 
In  any  way  liable  for  It,  except  as  the  custo- 
dian of  the  court  He  holds  the  money  in  his 
official  capacity  only  (Curtis  v.  Ford  [Tex. 
Sup.]  10  Lawy.  Rep.  Ann.  [s.  c.  14  S.  W. 
614]),  and  can  only  pay  it  out  as  ordered  by 
the  court.  After  satisfying  the  execution  in 
the  original  action,  Mr.  Rueckert  did  not  cease 
to  be  the  legal  custodian  of  the  balance  of 
the  money,  nor  did  he  thereby  withdraw  snch 
balance  ^m  the  registry  of  the  court  so  as 
to  hold  it  in  a  personal  rather  than  in  an  offi- 
cial capacity,  or  become  liable  to  any  action 
therefor  In  favor  of  the  defendant  in  said 
original  action.  And  the  general  rule  Is  that 
in  order  to  charge  a  person  as  garnishee,  the 
principal  debtor  must  have  a  cause  of  action 
against  him.  Carpenter  v.  Gay,  12  R.  I.  306; 
Waldron  v.  Wilcox,  13  R.  L  518;  Tucker  v. 
Pollock,  21  R.  I.  — ,  43  AU.  369.  Money  in 
the  registry  of  a  court  Is  wholly  under  the 
control  of  that  court,  unless  there  is  some 
supervisory  jurisdiction  over  the  same,  and 
canhot  be  paid  out  until  an  order  la  duly 
made  tot  that  purpose.  And,  this  being  so, 
no  argument  la  necessary  to  show  that  it  is 
not  liable  to  attachment  by  trustee  process. 
The  following  cases,  together  with  many  oth- 
ers which  might  be  cited,  support  the  view 
which  we  have  taken,  viz.:  Hunt  v.  Stevens, 
25  C.  865;  Drane  T.  McGavock,  7  Humph. 
132;  Pace  v.  Smith,  B7  Tex.  555;  Ross  v. 
Clarke,  1  Dall.  354;  Mattlngly  v.  Grimes,  48 
Md.  102.   See,  also,  American  Bank  r.  Snow. 
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9  R.  I.  11.  Exceptlona  ovemiled,  and  case 
remitted  to  the  dlatrlcft  court  for  farther  pro- 
ceedUiga 


<21  R.  I.  464) 

APPELLATE    DIVISION    OF  SUPREME 
COURT  T.  LAWYERS'  SURETY  CO. 

(Sapreme  Court  of  Rhode  Island.    Oct  27, 
1809.) 

RIGHT  OF  SECOND  ASSIGNBB  IN  INBOI*VaNCT 
TO  MAINTAIN  ACTION  ON  BONDS  OF  HIS 
PREDBCBSSOR^LIABILITT  UNDSR  BOND  NOT 
AN  ASSET  OP  THE  ESTATE. 

1.  A  second  assigDee  in  InaolveDcr  la  not  a 
person  bo  Interested  or  aggrieved  b7  the  defaalt 
of  hU  predecessor  as  to  make  him  a  proper  re- 
lator in  a  suit  on  bis  predecessor's  bond,  broogfat 
nnder  Gen.  Laws,  c.  274.  S  35,  providing  Utat 
the  bond  of  an  assignee  in  Insolvency  may  be 
sued  on  In  any  proper  conrt  at  the  relation  of 
any  person  interested  or  aggrieved. 

2.  A  liability  under  a  bond  given  by  an  as- 
signee in  insolvency  Is  not  an  asset  ot  the  estate. 

Actltm,  at  the  relation  of  Bngene  F.  Bowoi, 
asBlgnee  in  Insolvency,  against  the  lawyers' 
Sniety  Oompany,  on  a  bond  glTea  by  a  in«- 
ceding  assignee.  Demurrer  to  declaration. 
Demurrer  sustained. 

Tan  Slyck  &  Mumford,  for  plainttOT.  Com- 
stodc  &  Gardner,  for  defendant. 

STIXESS,  J.  This  action  is  brought  under 
the  provisions  of  Gen.  Laws,  c.  274,  S  35,  at 
the  relation  of  Eugene  F.  Bowen,  assignee  In 
InBolvency,  upon  the  bond  given  by  a  preced- 
ing assignee.  The  defendant  demurs  to  the 
declaration  upon  the  ground  that  the  relator 
Is  not  a  "person  interested  or  aggrieved,"  as 
required  by  the  statute.  It  has  been  held  In 
this  state  in  Probate  Court  v.  Smith,  16  R.  I. 
444,  17  Atl.  56,  that  an  administrator  de  bonis 
non  cannot  sue  upon  the  bond  of  a  predecessor 
for  estate  by  him  administered  and  appropri- 
ated to  his  own  use.  Tbts  Is  the  common-law 
rule,  which  Is  based  upon  a  want  of  privity  In 
the  new  administrator.  The  defendant  argues 
that  the  same  rule  applies  to  this  case  by  anal- 
ogy. The  case  of  Thompson  v.  Childress,  1 
Tenn.  Ch.  369,  la  dted  to  this  eftect.  On  the 
other  hand,  we  are  referred  to  three  cases  In 
>4npport  of  the  plaintiff's  argument  that  the 
new  assignee  Is  a  party  Interested,  for  the 
reason  that  he  represents  the  creditors.  Pro&- 
ser  V.  Hartley,  35  Minn.  340,  29  N.  W.  15C, 
was  so  decided.  Phillips  v.  Ross,  86  Ohio  St 
458,  held  ttiat  a  new  assignee  could  sue,  but 
the  oi^nlon  rests  upon  a  statutory  provision, 
by  wblcb  the  order  of  a  probate  Judge  that  the 
removed  assignee  pay  over  the  amount  of  the 
trust  estate  In  his  hands  to  the  new  assignee 
was  held  to  make  the  latter  a  party  In  inter- 
est It  Is  not  therefore,  an  authority  to  the 
full  extent  here  claimed.  Jackson  v.  Rounds, 
58  Ind.  116,  simply  decided  that  the  new 
trustee  could  not  sue  in  bis  own  name,  adding 
a  dictum  that  the  action  could  only  be  main- 
tained by  the  state  of  Indiana  as  plaintiff, 
with  the  new  trustee  aa  relattw.  We  And  no 
settled  mle  iqwn  this  question,  and  tbe  cases 


dted  by  the  plaintiff  go  no  further  than  to 
assert  the  fact  that  a  new  assignee  cannot 
sue  aa  the  representative  of  creditors,— an  as- 
sertion wbicb  may  be  due  to  the  difference  In 
practice  from  that  which  prGvalls  In  this 
state.  We  have  substantially  the  common- 
law  rules  and  procedure.  Doubtless  it  would 
be  convenient  to  allow  a  new  assignee  to  sue 
on  the  bmd,  but  evidently  there  is  no  privity 
between  him  and  a  surety,  imless  It  be  upon 
the  ground  that  he  Is  a  trustee  for  the  cred- 
itors, and  so  represents  them.  We  are  unable 
to  see  how  a  second  assignee  In  Insolvency 
represents  tbe  creditors  of  an  estate  any  more 
than  a  second  administrator.  The  property 
vested  In  an  assignee  is  that  which  the  insol- 
vent could  lawfully  have  sold  at  the  time  at  the 
first  publlcatloD  of  notice,  and  that  which  may 
have  been  conveyed  In  fraud  of  creditors. 
Gen.  Laws,  c  276,  S  39.  That  which  vests  In 
an  administrator  are  the  assets  of  the  Intes- 
tate at  the  time  of  his  death.  The  penalty  of 
a  bond  la  neither  of  these,  but  a  security 
given  for  the  benefit  of  creditors  and  distribu- 
tees for  the  proceeds  of  the  estate.  In  Pub. 
St.  c.  184,  §  27,  an  administrator  de  bonis  non 
was  required  to  demand  of  an  executor  or  ad- 
ministrator resigning  or  removed  all  the  goods 
and  effects,  books  and  securities,  of  tbe  es- 
tate in  his  hands,  and  to  bring  suit  for  the 
same  In  case  of  refusal  to  deliver  them.  Pro- 
bate Coiu-t  r.  Smith,  supra,  held  that  this  did 
not  authorize  a  atilt  against  the  surety  on 
the  bond.  Gen.  Laws,  c.  212,  {  20,  has  en- 
larged the  remedy  by  requiring  the  new  ad- 
ministrator to  bring  an  action  on  the  bond 
of  his  predecessor  against  all  parties  in  case 
of  any  default  thereunder.  No  such  authority 
Is  given  to  an  assignee  In  insolvency,  and 
the  fact  of  necessity  for  statutory  authority 
In  one  case  Implies  It  in  the  other.  In  Estes 
v.  Rowland,  15  R.  I.  127,  23  Atl.  624,  it  was 
held  that  an  administrator  did  not  so  repre- 
sent creditors  as  to  authralse  him  to  bring  a 
suit  to  set  aside  a  fraudulent  conveyance,  un- 
less he  had  paid  funeral  expenses,  or  con- 
tracted for  them,  so  as  to  be  himself  a  creditor. 
We  think  that  the  analogy  between  the 
status  of  a  second  assignee  and  a  second  ad- 
ministrator is  strict  and  comiriiete. 

Stress  Is  laid  upon  the  doty  of  the  assignee, 
tmder  the  statute,  to  collect  the  assets  of  the 
estate.  As  we  have  stated,  a  liability  under  a 
bond  Is  not  an  asset  of  the  estate,  and  cer- 
tainly it  Is  no  more  so  in  the  case  of  an  as- 
signee tlian  In  that  of  an  administrator.  Hie 
bond  does  not  stand  for  the  assets  of  the  es- 
tate in  one  case  more  than  In  tbe  other.  We 
cannot  assume  that  tbe  I^lslature  Intended 
to  give  this  power  to  an  assignee,  when  It  has 
specially  given  tbe  power  to  an  administrator, 
but  has  not  given  it  to  an  assignee.  Our 
opinion,  therefore,  Is  that  an  assignee  is  not 
a  person  Interested  or  aggrieved  by  the  de- 
fault of  bis  predecessor,  so  aa  to  make  him  a 
proper  relator  In  a  suit  on  tbe  bond  of  tbe  lat- 
ter. The  demurrer  to  the  declaration  Ib  aos- 
talned. 
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MUDGB  T.  HAMMILL. 
(Sapreme  Court  of  Rhode  Island.  Nor.  1,  1899.) 
QOrrouuH  of  a  PBoaPBonva  intbrbst— 

SPBGIFIC  PBRrORHANCB. 
Where  one  who  has  a  prospectiTe  iDterert 
ta  land  qoitclaima  snch  land  to  one  who  mort- 
gues  it  to  another,  eqaity  will  enforce  the  deed 
and  oKHrtK>sek  >■  execntoiy  contxacta  to  conTCf 
and  mortgage,  for  the  benefit  of  the  mortgagee, 
though  the  mortgage  died  before  hJs  grantor  ac- 
qalrea  anj  interest  in  the  lands. 

BUI  b7  Margaret  De  W.  Mtidge  against 
Mary  Hammlll.  There  was  a  Judgment  for 
defendant  (see  48  Atl.  544),  and  complainant 
moved  for  a  reargument  Motion  denied. 

Walter  H.  Barney  and  Samuel  Norrla,  Jr., 
for  complainant.  James,  Wm.  R.,  &  Theo- 
dore P.  TUlinghast,  for  respondent 

MATTESON,  C.  J.  The  complainant  coa- 
cedes  that  the  quitclaim  deed  from  her  to  her 
brother  Prescott  Hall  De  Wolf,  though  In- 
valid as  a  conveyance,  amounted  to  an  agree- 
ment by  tbe  complainant  to  convey  to  him 
whatever  estate  In  the  land  she  acquired  on 
the  death  of  her  mother,  or.  In  other  words, 
as  an  executory  agreement  to  convey  the 
land  when  she  should  be  in  a  position  to  do 
so.  And  she  further  concedes  that  the  mort- 
gage from  Prescott  Hall  De  Wolf  to  tbe  re- 
sponcTent,  though  Inoperative  at  law  as  a  con- 
veyance, also  amounted  in  equity  to  an  agree- 
ment by  Prescott  to  mortgage  the  land  to  the 
remwndent  whenever  he  should  acquire  it 
And  she  still  further  concedes  that  if  Pres- 
cott had  survived  bis  mother,  he  could  have 
enforced  the  agreement  against  tbe  complain- 
ant and  tbe  respondent  could  have  required 
blm  to  enforce  It  for  ber  benefit  She  con- 
tends, however,  that  bis  death  before  either 
he  or  the  complainant  acquired  any  vested 
interest  in  tbe  property  deprived  the  respond- 
ent of  the  power  of  enforcing  the  agreement 
since  there  la,  she  malntaina,  no  privity  of  ei- 
ther estate  or  contract  between  the  respond- 
ent and  herself.  These  arguments  were  press- 
ed on  our  attention  at  the  original  hearing, 
but  we  did  not  then,  nor  do  we  now,  deem 
them  availing.  In  Bailey  v.  Hoppin,  12  R.  L 
S0O,  Robert  Wbeaton,  to  whom  the  quitclaim 
deed  operating  as  an  executory  agreement  had 
been  given,  bad  died  before  the  maker  of  tbe 
deed  had  acquired  a  vested  Interest  In  the  es- 
tate. But  the  court  held  that  his  devisee  was 
nevertheless  entitled  to  the  benefit  of  the 
deed  when  Its  matter  was  In  a  position  to  give 
it  effect  If  a  vendee,  under  an  executory 
agreement  for  the  conveyance  of  land,  can 
transmit  to  his  devisee  the  benefit  of  the 
agreement  so  as  to  entitle  bis  devisee  to  a 
conveyance  of  tbe  land  when  the  vendor  is 
tn  [Msition  to  make  tbe  conveyance,  what  rea- 
son exists  in  equity  why  he  may  not  equally 
transmit  tbe  benefit  of  the  agreement  to  his 
assigns  by  deed  or  mortgage?  As  said  in 
Bailey  V.  Hoppin,  12  R.  I.  560:  "A  court  of 
equity  does  not  stop  *  *  *  to  get  Itself 
entangled  In  tbe  web  of  subtle  refinement! 


which  renders  the  law  of  contingent  remain- 
ders so  perplexing  to  the  common-law  lawyer; 
but  brtishing  them  aside,  it  regards  only  the 
fact  that  the  grantee  of  the  deed  has  paid  his 
money  for  it  and  that  he  Is  therefore  entitled 
in  good  conscience  to  have  the  fruit  of  it 
though  it  may  exist  only  In  promise,  not  only 
conserved  la  him  while  living,  but  transmit 
ted  to  his  heirs  and  devisees.  In  equity,  In- 
deed, it  Is  the  executory  contract  for  tbe  future 
estate  which  Is  transmitted."  If  it  Is  the  execu- 
tory contract  for  the  future  estate  which  Is 
transmitted,  we  fall  to  see  how  the  death  of 
tbe  party  transmitting  It  can  affect  the  right 
of  his  assignee  to  the  contract  to  enforce  It 
when  tbe  maker  ot  it  acquires  title  to  tbe 
land.  Motion  for  reargument  denied  and  dis- 
missed.. 


ai  R-  I- 

PAWTUCKBT  STEAM  ft  GAS  PIPE  CO.  v. 
BRIOGS. 

(Supreme  Court' of  Rhode  Island.   Nov.  1,  1899.) 

PIJCADINO— AFFIDAVIT   OF  DEFENSE!— INStTF- 
FICIBNCT— WAIVE  R-^UDOHBNT 
BT  DBFAULT— EVIDBNCB. 

1.  Under  Gen.  Laws,  c.  239,  i  14,  which  jfTo- 
vides  that  If  plaintiff  filee  with  hie  declaration, 
la  an  action  on  account  a  copy  of  the  book  en- 
tries, the  defendant  shall,  within  10  days,  if  the 
case  be  in  the  common  [deas  division,  or  within 
the  time  fixed  for  filing  roecin)  pleas,  if  In  a 
district  court  malte  alBaavft  setting  ont  that,  in 
his  opinion,  tliere  is  a  valid  defense,  and  in  what 
said  defense  consists,  otherwise  judgment  shall 
be  entered  as  if  tbe  case  were  defaulted,  if  plain- 
tiff makes  no  objection  to  an  lnsufflci«it  affida- 
vit filed  by  defendant  until  the  trial  of  the  ac- 
tion he  will  be  deemed  to  have  waived  his  objec- 
tions thereto. 

2.  Where,  in  an  action  on  a  book  account,  the 
defendant  filed  an  affidavit  that.  In  his  opinion, 
there  is  a  good  and  valid  defense  to  platntilTs 
suit  and  that  the  defense  consists  in  the  terms 
of  the  contract  to  wluch  contract  tbe  plaintiff 
refers  in  the  copy  of  the  account  filed,  and  the 

ftlaintlfl!,  by  falTure  to  object,  waived  the  indef- 
nitenesB  of  the  affidavit  as  to  the  eontraet  it 
was  competent  to  permit  defendant  to  show  that 
all  items  In  dispute  w«e  iadnded  tn  said  con- 
tract. 

3.  In  an  action  on  a  book  account  evidence 
tliat  plaintiff  corporation  had  prevlon^  made 
an  sssignment  for  the  benefit  of  creditors,  and 
that  at  said  time  It  had  not  included  the  account 
sued  on  in  its  list  of  assets.  Is  competent  to 
show  that  plalntifl  did  not  consider  the  claim  in 
suit  a  legal  onew 

AcUon  on  book  debt  by  the  Pawtucket 
Steam  ft  Oas  Pipe  CSompany  against  Hiram 
A.  Brlggs.  There  was  a  verdict  In  favor  of 
plaintiff  for  less  than  he  claimed,  and  be  pe- 
titions for  a  new  trial.    Petition  denied. 

W.  Waldo  Robinsoo,  for  plalntlfiC.  Lellan 
J.  Tdck,  fbr  defendant 

TIU.INOHAST,  J.  This  is  an  action  of 
assumpsit  for  book  debt  It  was  brought  In 
the  district  court  of  the  Tenth  judicial  dis- 
trict from  which  It  was  duly  certified  to  tbe 
common  pleas  division  on  the  plaintiffs  claim 
for  a  Jury  trial.  The  defendaut  filed  the  fol- 
lowing affidavit  of  valid  defense  In  tbe  dli- 
trict  o>urt  viz.:  "Hiram  A.  Brlggs,  the  de- 
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fendant  tn  the  above-ectltled  case,  being  first 
duly  aworn,  on  oatb  says  tbat.  In  bis  opinion, 
there  Is  a  good  and  valid  defense  to  tbe  plain- 
tUTs  snlt,  and  tbat  tbe  defense  consists  In 
the  terms  of  tbe  contract  wblch  tbe  said 
plaintiff  made  with  tbe  said  defendant,  to 
which  contract  the  said  plaintiff  refers  in  the 
copy  ot  tbe  account  filed  with  the  declara- 
tion." At  tbe  trial  of  tbe  case  in  the  com- 
mon pleas  division,  tbe  plaintiff  moved  for 
judgment  for  the  full  amount  claimed,  on  tbe 
ground  tbat  said  affidavit  was  not  a  com- 
pliance with  Gen.  Laws,  c.  239,  fi  14,  which 
provides,  among  other  things,  that  "If  tbe 
plaintiff  shall  file  with  bis  declaration  a  copy 
of  the  bin,  note,  bond,  instrument  In  writ- 
ing, hook  entries.  Judgment  or  rect^nlzance, 
•  •  •  the  defendant  •  •  •  shall  within 
days  after  filing  of  tbe  declaration  If  tbe 
case  be  tn  tbe  common  pleas  division,  or  with- 
in the  time  fixed  for  filing  special  pleas  If  In 
a  district  court,  make  affidavit  setting  out 
tbat  tn  bis  opinion  there  is  a  good  and  valid 
defense  and  In  what  said  defense  consists; 
otherwise  Judgment  shall  be  entered  as  If 
said  case  were  defaulted."  It  appeared  ttiat 
QO  objection  to  the  affidavit  was  made  In  the 
district  court,  and  tbat  tbe  case  bad  twice 
been  assigned  for  trial  In  tbe  common  pleas 
division,  by  agreement  of  counsel,  without 
any  objection  having  been  made  to  tbe  sufiJ- 
clency  thereof.  And,  In  view  of  these  facta, 
the  court  ruled  tbat  tbe  defect,  If  any  existed^ 
had  been  waived,  and  allowed  tbe  case  to 
proceed.  Tbe  plaintiff  excepted  to  the  rul- 
ing, and  now,  after  verdict  In  Its  favor  for  a 
much  less  sum  than  It  claims  to  be  due,  peti- 
tions for  a  new  trial  on  tbe  ground  tbat  said 
ruling  was  erroneous,  and  also  on  tbe  ground 
of  other  alleged  erroneous  rulings,  which  will 
hereinafter  be  considered.  The  plaintiff  also 
claims  tbat  the  verdict  is  against  the  evi* 
dence.  and  that  the  damagM  a^rded  are  In- 
adequate. 

We  tbink  tbe  court  properly  ruled  that  any 
defect  In  the  affidavit  of  defense  was  waived 
by  not  attempting  to  take  advantage  thereof 
until  tbe  day  agreed  upon  for  tbe  trial  of  the 
case.  Tbe  main  purpose  of  tbe  statute  evi- 
dently Is  to  compel  the  defendant,  in  cases  of 
this  sort,  to  show,  prima  facie  at  least,  that 
be  has,  or  believes  be  has,  a  valid  defense.  In 
part  or  In  whole,  to  the  plaintiff's  claim,  and 
In  what  that  defense  consists,  in  order  that 
the  plaintiff  may  not  be  put  to  the  unneces- 
sary trouble  and  expense  of  proving  bis  claim 
except  In  so  far  as  It  Is  disputed;  and  also 
that  be  may  not  be  taken  by  surprise  by  the 
setting  up  of  a  defense  which  be  bad  not  an- 
ticipated. Another  object  of  the  statute  evi- 
dently is  to  narrow  tbe  Issues  Involved  In  the 
case,  as  far  as  may  be,  and  thus  facilitate  the 
trial  thereof.  But,  as  the  filing  of  the  affida- 
vit of  defense  Is  mainly  for  the  benefit  of  tbe 
plaintiff.  It  Is  clearly  competent  for  him  to 
waive  any  defect  tbat  may  exist  therein. 
'The  doctrine  of  waiver,"  said  Shaw,  C.  J.,  In 
Stmonda  t.  Parker.  1  Mete  (Mass.)  611. 


founded  upon  a  useful  and  highly  reasonable 
principle  and  one  of  very  extensive  applica- 
tion. While  tbe  law  protects  the  rights  of 
parties,  even  in  minute  and  unimportant  mat- 
ters,  It  requires  diligence  alnd  good  faith  in 
taking  advantage  of  Its  rules  to  accomplish 
those  ends  and  not  to  work  Injustice."  See, 
also,  Warren  v.  Glynn,  37  N.  H.  340;  Chew  v. 
Qrlffifb,  1  Ashm.  18;  Almy  v.  Daniels,  IS  H. 
I.  319,  320,  4  AXL  753,  and  10  Atl.  654;  Maa- 
sell  V.  Insurance  Co.,  19  R.  I.  565,  35  AU.  209; 
Metcalf  V.  Insurance  Co.,  21  R.  I.  — ,  43  Ail. 
541.  In  TIngley  v.  aty  of  Providence,  9  B. 
I.  388,  this  court  held  It  to  be  a  fixed  mle  of 
law  that  where  an  Irregularly  has  been  com- 
mitted, and  tbe  party  knows  It,  be  should 
come,  In  tbe  first  Instance,  to  avail  himself  of 
It,  and  not  allow  the  other  party  to  proceed 
to  more  expense;  tbat  "It  Is  not  reasonable 
afterwards  to  allow  tbe  party  to  complain  of 
tbat  Irregularity  of  which.  If  be  bad  availed 
himself  at  first,  all  that  expense  would  have 
been  rendered  unnecessary."  The  ease  of 
O'Nell  V.  Rupp,  22  Pa.  St  395,  Is  clearly  In 
point  Under  a  general  rule  of  the  court  It 
was  provided  tbat,  "in  all  actions  of  debt  or 
assumpsit  when  the  plaintiff  shall  file  with 
his  praecipe  an  affidavit  stating  the  amount 
verily  believed  to  be  due  from  the  defendant 
he  shall  be  entitled  to  Judgment  as  for,  want 
of  appearance,  unless  defendant  shall  file  an 
affidavit  of  defense  with  his  appearance." 
Five  months  after  the  affidavit  was  filed— 
tbe  plaintiff  meanwhile  having  obtained  an 
order  upon  the  defendant  to  plead,  and  a  rule 
also  having  been  entered  to  arbitrate— tbe 
plaintiff  obtained  a  rule  to  show  cause  why 
Judgment  should  not  be  entered  for  want  of 
a  sufficient  affidavit  of  defense,  which  rule, 
upon  consideration,  was  by  tbe  court  l>elow 
made  absolute,  and  Judgment  was  entered'  tot 
plaintiff  by  default  In  reversing  this  deci- 
sion, the  supreme  court  by  Knox,  3.,  said: 
"It  Is  unnecessary  to  determine  wbetiier  the 
affidavit  did  not  disclose  a  valid  defense  to 
the  plaintiff's  demand,  as  we  are  of  tbe  opin- 
ion that  the  objection  to  Its  sufficiency  was 
not  raised  In  time.  A  party  who  Intends  to 
ask  for  judgment  for  the  reason  that  tbe  affi- 
davit of  defense  Is  deficient  must  do  so  before 
he  has  taken  any  steps  In  the  cause,  subse- 
quent to  the  affidavit  calculated  to  mislead 
his  opponent.  •  ♦  •  The  plaintiff  bad  his 
election  either  to  treat  tbe  affidavit  of  de- 
fense as  sufficient,  and  to  take  the  ordinary 
course  to  bring  hla  cause  on  for  trial,  or  to 
test  the  validity  of  the  affidavit  by  entering 
a  rule  for  Judgment  It  would  seem  that  he 
adopted  the  first  branch  of  this  proposition; 
for  on  the  16tb  day  of  April,  1853,  a  mle  was 
taken  upon  the  defendant  to  plead,  and  two 
days  afterwards  a  rule  was  entered  to  arbi- 
trate, which  last  rule  was,  on  tbe  24th  of 
May,  stricken  off,  at  tbe  plaintiff's  Instance 
and  costs.  After  these  steps  had  been  taken, 
and  five  months  after  the  affidavit  bad  been 
filed,  the  plaintiff  obtained  a  rule  for  Judg- 
ment, which  was  made  absolute^  upon  tbe 
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Eronnd  Out  tbe  affldaTlt  wu  defective  ta  mi 
settlj^;  forth  a  detenae  that  would  be  ^Ee^ 
tual  In  law.  It  may  be  aald  that  a  defendant 
Js  not  Injured  far  reason  of  delay  In  taking 
jodgment;  trat  of  thie  we  cannot  be  certalxL 
It  was  fair  for  him  to  presume  that  bis  case 
would  be  investigated  In  open  court,  and  tried 
In  the  usual  method,  and  a  prudent  man 
would  have  provided  the  means  necessary  to 
make  good  his  defense.  This  would  require 
an  expenditure  of  time  and  money;  besides 
which,  delay  Is  generally  Injurious,  even  to 
tbe  losing  party.  There  Is  no  hardship  In 
holding  that  a  plaintiff  may  waive  his  right 
to  question  the  sufficiency  of  an  affidavit  of 
defense,  and  we  think  this  case  a  proper  one 
to  apply  the  rule  that  he  may  do  so."  The 
case  of  West  v.  Darcy,  20  R.  L  311,  88  Atl. 
945|.  relied  on  by  plaintiff,  does  not  control 
the  case  at  bar,  as  there  no  affldarlt  of  de- 
fense was  Hied,  and  In  such  case  the  statute 
provides  that  Judgment  shall  be  entered  as 
by  default  Conceding,  then,  that  the  affida- 
vit In  question  was  defective  (as  we  think  It 
was),  tiie  plalntltTs  motion  for  Judgmmt 
came  too  late,  for  the  reasons  given. 

But  tbe  plaintiff  contends  that,  even  though 
there  was  a  waiver  of  the  defect  in  said  affi- 
davit, the  defendant  had  no  right  to  dispute 
any  of  the  Items  In  the  account  filed  with  the 
declaration,  except  those  Included  In  the  "con- 
tract" referred  to  In  the  affidavit;  that  Is, 
that  tbe  defense  should  have  been  limited  to 
what  was  set  up  In  the  affidavit  Whether 
this  contention  Is  tenable  we  are  not  now 
called  upon  to  decide,  as  the  record  shows 
that  all  of  tbe  evidence  offered  by  the  defend- 
ant related  to  Items  which  he  claims  were  In- 
cluded in  said  contract,  and  that  as  to  the 
other  Items  .he  made  no  defense.  As  the 
plaintiff  had  waived  the  defect  in  the  affida- 
vit—which consisted  In  Its  indeflnlteness  as 
to  the  terms  of  the  "contract"  referred  to, 
and  also  In  Its  failure  to  set  out  wherein  It 
bad  been  violated  by  the  plaintiff,— we  think 
it  was  competent  for  the  court  to  permit  the 
defendant  to  show  that  all  of  the  items  In 
dispute  were  Inclnded  In  said  "contract." 

*An  examination  of  the  cases  relied  on  by 
plaintiff's  counsel  shows  that  they  are  mainly 
cases  where  the  sufficiency  of  the  affidavit 
has  arisen  on  motion  for  Judgment  as  by  de- 
fault for  want  of  a  sufficient  affidavit  of  de- 
fense. Such  was  the  case  In  Marsh  v.  Mar- 
shall, (S3  Pa.  St  396;  American  Electric 
Const  Co.  V.  Consumers'  Gas  Co.  (O.  O.)  47 
Fed.  48;  Reed  v.  Raymond  (O.  C.)  37  Fed. 
186;  Kaufman  v.  Mining  Co.,  105  Pa.  St  537; 
Knerr  v.  Bradley,  Id.  190;  Burke  v.  Adams, 
Id.  151;  Bryar  v.  Harrison,  37  Pa.  St  233. 
As  the  question  before  us  Is  one  of  waiver  of 
tbe  Insufficiency  of  the  affidavit  of  defense, 
these  cases  are  not  controlling.  See  Brick 
Oo.  V.  Dube,  19  R.  I.  397,  37  Atl.  14,  as  to  an 
affidavit  which  was  held  sufficient. 

During  the  trial  of  the  case  the  defendant 
was  allowed,  over  the  plaintiff's  exception,  to 
ask  If  the  plaintiff  corporation  had  previ- 


ously made  an  assignment  for  the  benefit  oC 
Ita  creditors,  and  also  wbetber.  In  the  state- 
ment of  Ita  aaaets  made  at  that  time,  wbich 
was  In  1885,  It  bad  Included  the  claim  In  suit 
This  testimony  was  offered  for  tbe  purpose 
of  showing  that  the  pbUntlff  at  the  time  of 
the  assignment  did  not  consider  the  dalm, 
wfaldt  it  appears  was  an  old  one,  as  an  asset 
of  the  corporation.  We  think  the  testimony 
was  competent  as  tending  to  show  that 
plaintiff  did  not  consider  that  tbe  clatan  In 
suit  was  a  legal  one. 

Jn  view  ot  the  conflict  of  testimony  as  to 
the  terms  ot  the  contract  for  the  pdttlng  in 
of  tbe  beating  appaiatus  and  as  to  what  the 
contract  included,  we  cannot  say  that  tbe  ver- 
dict was  clearly  against  the  evidence,  or  that 
'the  damages  assessed  are  Inadequate.  Peti- 
tion for  new  trial  denied,  and  case  remitted 
to  the  common  pleas  division,  with  direction 
to  enter  Jud^ent  on  the  verdict 
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LAKE  V.  Hllili. 
(Supreme  Court  of  New  HampsUre,  Rocking- 
ham.  March  18,  1886.) 

WILLS-APPEAL— MOTION  TO  DISMISS  FOR  IN- 
SUPPICiaNCY  OP  RBASON  OF  APraAL— NA- 
TURB  OF— R&ASON  OF  APPBAL-BUFFICIBNOy 
OP— QUESTIONS  OF  FACT. 

1.  A  motion  to  dismiss  an  appeal  from  a  de- 
cree probating  a  will,  for  insufflciency  of  the 
groand  of  appeal,  being  in  the  nature  oC  a  de- 
murrer, admits  4U  facts  stated  in  the  reason  of 
appeal. 

2.  A  reason  of  appeal  from  a  decree  probating 
a  will,  aa  ft^ows,  "Because  said  Instromeot 
was  not  the  last  will  and  testammt  ot  said  de- 
ceased," is,  in  effect  a  denial  that  the  Instru- 
ment was  in  fact  a  will,  and  constitutes  a  legal- 
ly sufflcient  reason. 

3.  Where  a  legal  reason  ia  assigned  for  ai^eal 
from  a  decree  probatins  a  will,  further  reasons 
for  the  correctnesa  of  toe  reason  assigned  need 
not  be  alleged,  nor  need  the  grounds  or  evidence 
by  wtiich  the  contentioa  Is  proposed  to  be  estab- 
lished be  stated. 

4.  Where  the  whole  question  of  the  validity  of 
a  will  is  brought  to  the  supreme  court  by  tbe 
reason  of  appeal,  any  disputed  question  ef  fact, 
the  dedaioD  of  which  is  material  to  tike  questioD, 
may  be  determined  by  a  Jnry. 

D.  The  i^sae  of  revocatioQ  of  a  will  tendered 
by  the  reason  of  appeal  presents  a  question  of 
fact  to  be  determined  by  a  jury'. 

6.  An  appeal  from  the  probate  court  Is  not 
limited  to  errors  of  fact  made  ^y  that  tribunal, 
but  mistabee  of  law  are  equally  revisable  In  the 
supreme  conrt,  and  hence  a  statement  that  em- 
braces both  matter  of  fact  and  matter  of  law, 
though  improper  as  an  Issue  to  the  jnry,  Is  not 
objectionable  as  a  reason  of  anKoI. 

Appeal  from  probate  court  Rodtinghain 

county. 

Issue  on  appeal  from  probate  of  a  certain 
Instrument  as  the  last  will  and  testament  of 
Georg^  W.  Lane,  deceased,  between  Lane,  tit* 
ecutriz,  and  Hill.   Case  discharged. 

The  first  reason  assigned  for  the  appeal  la, 
"Because  satd  Instrument  was  not  tbe  last  will 
and  testament  of  said  deceased."  Four  other 
reasons  were  assigned,  two  Of  which  were 
abandoned,  and  issues  framed  under  the  oth- 
ers were  found  by  a  jury  in  favor  of  tbe  ex- 
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ecutor.  The  appellant  tMiders  tbe  ft^wlug 
iMoe  under  the  first  reason  of  appeal:  "That 
•aid  instrument  ooght  not  to  be  a^roved  and 
allowed  aa  the  last  wiU  and  testament  of 
George  W.  Lane,  because  she  sa^s  that  since 
the  making  and  execution  thereof  the  aald 
George  W.  Lane  in  his  lifetime  revoked  the 
same  by  making  and  duly  executing  another 
wis,  the  proTlslons  of  which  are  Inconsistent 
therewith  and  Intended  to  revoke  the  aame." 
The  executrix  moves  that  the  first  reason  of 
appeal  be  dismissed,  and  for  Judgment  affirm- 
ing tbe  decree  of  the  probate  court,  because, 
(1)  tbe  second  and  third  reasons  of  app^ 
having  been  abandoned,  and  the  fourth  and 
fifth  determined  in  favor  of  the  plaintiff  by 
the  verdict  of  the  Jury,  no  farther  reason  of 
appeal  is  alleged  upon  which  an  issue  can  be 
framed;  (2)  admitting,  as  claimed  by  the  ap- 
pellant, that  a  subsequent  will  was  made  by 
the  deceased,  no  error  Is  pointed  out  In  the 
decision  of  the  judge  of  probate,  and  no  rea- 
son assigned  why  the  probate  of  the  will 
should  not  stand;  (3)  the  first  alleged  reason 
18  too  loose,  vague,  and  general,  and  amounts 
to  nothing  more  than  that  the  result  is 
wrong;  and  (4)  It  affords  tbe  plaintiff  no  In- 
fonnatlon  of  tbe  error  complained  of,  and 
nothing  on  which  to  prepare  for  trial.  The  ap- 
peUant  moves  for  leave  to  amend  the  first 
reason  of  appeal  by  adding  thereto,  "because, 
since  the  making  and  execution  thereof,  tbe 
said  George  W.  Lane,  In  bis  lifetime,  revoked 
tbe  same  by  making  and  duly  executing  an- 
other will,  ^  the  provisions  of  which  are  Incon- 
sistent therewith  and  intended  to  revoke  the 
same."  Tbe  Issue  of  revocation  was  intend- 
ed to  be  raised  by  tbe  first  reason  of  a^^eat 

Greenleaf  E.  Bartlett  and  Henry  B.  Ather^ 
tm,  for  plaintiff.  Hhatmsn.  Young  ft  OT^eOI, 
for  defendant 

PARSONS,  J.  The  only  reason  now  undis- 
posed of,  assigned  by  the  appellant  for  her 
appeal  from  the  decree  of  tbe  probate  court 
approving  and  allowing  tbe  will  whose  va- 
lidity Is  in  dispute.  Is,  "because  said  instru- 
ment was  not  the  last  will  and  testament  of 
said  deceased."  Tbe  appellee  moves  to  dis- 
miss tbe  remaining  reason  of  appcM  and  for 
Judgment.  This  motion  is,  in  effect,  a  mo- 
tion to  dismiss  the  appeal  for  lnsufflclency  in 
the  r^son  assigned,  and  is  in  tbe  nature  of 
a  demurrer,  and  admits  all  facts  stated  In  the 
reason  of  appeal.  Eastman  v.  Barnes,  62  N. 
H.  630,  631;  Doughty  v.  Little.  61  N.  H.  365. 
366;  Waldron  v.  Woodman.  58  N.  H.  15.  The 
appellant  claims  that  this  ail^atlon  means 
that  the  Instrument  admitted  to  probate  was 
not  the  will  of  tbe  deceased.  If  tbe  probate 
court  has  allowed  as  the  will  of  the  deceased 
an  instrument  which  Is  not  In  fact  his  will, 
that  (act  would  seem  to  constitute  a  sufficient 
reason  why  the  decree  of  the  probate  court 
should  be  reversed.  But  the  appellee  claims 
that  the  reason  Is  simply  a  statement  that,  as 
matter  of  fact,  the  instrument  probated  Is  not 


the  last  paper  executed  by  the  deceased  as  a 
will,  and  that,  fnnn  tbe  admlsBifm  of  this 
foct  by  demurrer,  no  copdnalon  of  law  nec- 
esaari^  follows  that  this  instromoit  was  not 
oitltled  to  ivobate  as  a  wUL  If  tbe  appd- 
lant  is  to  be  held  to  the  strict  roles  of  Read- 
ing contraided  for  by  the  appellee,  It  Is  man- 
ifest that  the  objection  goes  to  the  method  of 
statement  employed  by  tbe  appellant,  and  not 
to  the  substance  of  tbe  grievance  complained 
of.  Whether,  despite  the  previous  contrary 
holding  (Patrick  v.  Cowles,  45  N.  H.  553,  554; 
Rowell  V.  Conner,  57  N.  H.  323,  ^4),  and  con- 
trary to  the  repeated  adjudications  that  upon 
an  appeal  from  the  probate  court  tbe  only 
questions  that  can  be  considered  by  this  court 
are  the  grievances  specified  In  the  reasons  of 
appeal  (Bean  v.  Burleigh,  4  N.  H.  550;  Mathes 
V.  Bennett  21  N.  H.  183,  200,  201;  Hatch  v. 
Purcell,  Id.  544.  550;  TwltcheU  v.  Smith. 
35  N.  H.  48^  50;  Patrick  v.  Oowles,  46  N.  H. 
663;  CasweU  v.  Hill,  47  N.  H.  407,  408; 
Dodge  V.  Stickney,  60  N.  H.  461;  Simmons 
V.  Goodell.  63  N.  H.  458,  460,  2  Atl.  807; 
Boynton  v.  Dyer,  18  Pick.  1;  Slack  v.  Slack, 
123  Mass.  443;  Murphy  v.  Walker,  131  Mass. 
341),  under  tbe  present  state  of  tbe  law  an 
amendment  to  a  probate  appeal.  Introducing  a 
new  and  distinct  grievance,— a  new  reason  for 
appeal  not  stated  In  any  form  In  the  original 
reasons,— Is  now  allowable,  if  necessary  for 
tbe  prevention  of  gross  injustice  (Pub.  St.  c. 
23!2,  9  8),  It  is  not  now  necessary  to  deter- 
mine; for  tbe  objection  of  tbe  appellee  now 
under  consideration  Is  to  form,  not  substance,' 
and  so  far,  at  least,  as  method  of  statement 
Is  concerned,  the  reasons  of  appeal  must  be 
considered  pleading  and  amendable.  The 
substance  of  the  appellant's  grievance  is  tbe 
admission  to  probate  of  an  Instrument  not  in 
law  entitled  to  probate  for  the  reason  as- 
signed,—that  it  was  not  the  testator's  will. 
According  to  the  authorities  cited  (Patrick  v. 
Cowles  and  Rowell  v.  Conner,  supra),  a  de- 
fective statement  of  grievance  can  be  amend- 
ed If  no  new  ground  or  grievance  is  added  by 
tbe  amendment  If  an  amendment  Is  neces- 
sary to  obviate  tbe  objection,  it  may  be  made 
by  striking  out  the  word  'last."  It  Is  cer- 
tainly at  least  questionable  whether  any 
amendment  Is  necessary.  Though,  in  com- 
mon phrase,  any  paper  executed  in  testamen- 
tary form  Is  called  a  "will,"  In  a  legal  sense 
the  testator's  will  Is  a  paper  executed  and  ex- 
isting under  such  circumstances  as  entitle  It 
to  probate.  In  this  sense,  tbe  word  "last" 
adds  nothing,  and  the  phrase  used  in  the  ap- 
peal is  a  denial  that  the  Instrument  was  Id 
fact  a  will. 

The  ai>pellee  further  objects  that  the  rea- 
son Is  too  Indefinite  and  general  In  effect; 
that  It  does  not  set  out  tbe  grounds,  views,  or 
evidence  upon  which  the  appellant  claims  the 
instrument  is  not  the  testator's  will.  This 
Is  unnecessary.  The  reason  Is  sufflcieot  It  it 
shows  error  in  the  decree  which,  if  establish- 
ed, will  entitle  the  appellant  to  a  reveisal. 
Eastman  v.  Barnes,  Doughy  v.  Little.  Wal- 
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dron  T.  Woodman,  dted  miirs.  "The  appel- 
lant is  not  confined  to  tiw  same  aignmenta, 
Tiewa,  or  evidence  which  wen  presented  be- 
fore tiie  probate  eonrt**  Boynton  r.  Dyer, 
18- Pick.  1.  '*mere  li  QotblnK  In  Bean  t. 
Burleigh  whlfdi  gives  countenance  to  tbe  posl- 
tlrai  that  the  petitioner  Is  required  to  set  out 
his  reasons  In  the  nature  of  an  argument 
against  the  decree,  or  to  go  Into  particular 
dreumstancet  tm  which  be  may  rely  in  erl- 
denee.*'  Holt  r.  Smart,  46  N.  H.  ^11.  "The 
appellant  Is  at  liberty  to  state  as  many  rea- 
sons as  be  diooses.  and  to  bring  Into  Htlga- 
tlon  every  part  of  the  proceedings  In  tiie  court 
below/'  Bean  t.  Burielgb.  4  N.  H.  5G0,  558. 
The  orarectness  of  the  conclusion  of  the  pro- 
bate court  dq>ended  upon  various  findings  ot 
tact  and  law.  If  the  anidlant  was  satisfied 
with  the  findings  of  the  probate  court  upon 
a  jKtrtlon  of  the  qoestlons  embraced  In  the 
judgment,  she  might  have  limited  her  appeal 
by  specifying  In  her  reasons  the  findings  up- 
on such  points  only  as  seemed  to  her  objec- 
tlonaUe,  as  Insanity  In  the  testator,  noneze- 
cutlon,  imdne  Influence,  or  revocation,  but 
she  was  not  obl^ed  to  limit  her  appeal  to  a 
portion  of  the  matters  embraced  in  the  Judg- 
ment After  giving  a  legal  reason  for  error 
In  the  Judgment,  she  was  not  caned  on  to  al- 
lege further  reasons  for  the  eorrectaess  of  the 
reason  assigned,  or  to  state  the  grounds  or 
evidence  1^  which  she  proposed  to  establish 
her  contention.  Havlug  assisted  a  sufficient 
reason,— that  the  Instrument  probated  was  not 
the  testator's  win,— she  was  not  compelled  to 
go  further,  and  assign  aa  a  foundation  for  that 
reason  some  other  sufllclent  reason,  aa  non* 
execution.  Insanity,  or  revocation.  If  she 
bad  alleged  a  revocation,  she  would  not  have 
been  compeUed  to  go  further,  and  state  wheth- 
er she  claimed  a  revocation  by  express  act, 
by  burning,  tearing,  by  execudw  of  another 
win.  or  tA  state  the  evidence  by  which  she 
proposed  te  estebllsh  her  contention;  nor.  If 
abe  aUeged  nonexecutlon,  would  she  have 
heva  oUlged  to  set  out  the  particulars  In 
which  she  claimed  the  execution  defective; 
nor  would  an  allegation  of  duress,  fraud,  or 
undue  Influence  have  compdled  her  to  aUege 
the  details  of  the  charge  made.  The  only  ob- 
ligation upon  her  -mm  to  state  a  legally  anffl- 
deut  reason,  which  she  has  done. 

The  whole  question  of  the  validity  of  the 
wm  beli^;  brought  to  this  court  by  the  reason 
of  appeal,  any  dlaputed  question  of  fact,  the 
decision  of  which  Is  material  to  the  question, 
may  be  determined  by  a  Jury.  The  Issue  of 
revocation  tendered  presents  such  a  question, 
and  should  be  allowed.  If  the  reas<m  Is  too 
indefinite,  the  objection  may  be  met  by  re- 
quiring a  spedflcatlon  ct  the  appellant  Row- 
r.  Gfumer,  57  N.  H.  828.  In  an  appeal  of 
this  nature,  the  Issues  tendered.  In  effect 
amount  to  swdi  a  specification.  While  a  jury 
can  paas  only  upon  matters  of  fact  an  appeal 
from  flie  ivobate  court  is  not  limited  to  er> 
rors  of  fact  made  by  that  tribunal,  but  mis- 


takes of  law  are  equally  revlsable  here;  hence 
a  statement  that  embraces  both  matter  ot 
fact  and  matter  of  law,  though  Improper  as 
an  issue  to  the  Jury  (Lane  v.  HIU.  68  N.  H. 
275,  44  Atl.  398),  Is  not  objectionable  as  a 
resson  of  aweaL  Case  discharged.  AU  ocm- 
corred. 


(68  N.  H.  4H) 

MALTAIS  V.  F0S8. 

(Supreme  Court  of  New  Hampahlre.  Bdknap. 

March  13,  1886.) 

C0HTRA0T8— MISTAKE  IN  PERPORMANCS-^- 
CBFTINO  BENEFITS. 

Where  plaiotifT  agreed  to  cut  lumber  and 
bark  for  defendant  cm  bia  lands  at  a  certain 
price  per  cord,  and  br  mistake  a  part  cut  was 
on  the  land  at  anouier,  hut  was  takm  pos- 
session of  by  defiant  the  plalatUt  Is  entitled 
to  paymoit  thnefor. 

Exceptions*  &om  Belknap  county. 

Assumpsit  by  BU  Maltals  against  Oscar  F. 
FosB  for  cuttlilg  lumber.  To  doilal  ot  his 
motion  for  nonsuit  defendant  excepts.  Judg- 
ment on  verdict  for  plaintiff. 

AsBumpeit  for  cnttlng  lumber  and  peeling 
bark.  Trial  by  Jury.  Verdict  for  the  plain- 
tiff. By  an  agreement  in  writing  the  plain- 
tiff was  to  peel  all  the  hemlock  bark  stand- 
ing on  the  Tuttle  farm,  in  Lincoln,  that  the 
defendant  might  require,  and  receive  therefor 
¥1.87%  per  cord.  The  plaintiff's  evidence 
tended  to  prove  the  following  facte:  The 
plaintiff  cut  and  peeled  420  cords  of  bark. 
The  defendant  paid  him  for  338  cords,  and 
refused  to  pay  for  the  balance,  on  the  ground 
ttiat  it  was  cut  on  land  of  an  adjoining  own- 
er. The  plaintiff  supposed  he  was  cnttlng 
on  the  Tuttle  farm,  but  he  did  In  fact  cut 
lumber  producing  87  cords  of  bark  on  other 
land.  The  defendant  did  not  point  out  the 
lines,  nor  did  the  plaintiff  request  him  to  do 
so.  No  one  bad  demanded  damages  of  the 
plaintiff  for  the  trespass.  The  defendant  had 
the  lumber  and  bark  for  the  cutting  of  which 
suit  was  brought  The  defendant  excepted 
to  the  denial  of  his  motion  for  a  nonsuit 

Frank  M.  Beckford  and  Bdwin  H.  Shannon, 
for  plaintiff.  Jewell,  Stone,  Owen  A  acartln, 
for  defendant 

CLABK,  J.  The  only  question  !■  whether 
there  waa  errw  In  the  denial  of  the  motion 
for  a  nonsuit  The  plalntitTa  evldrace  tend- 
ed to  show  that  **the  defendant  had  the  lum- 
ber and  baA  tor  tiie  cnttlng  of  which  suit 
was  brought"  From  this  tbe  Jury  could 
properly  Infer  that  the  defendant  accepted 
and  took  the  ben^t  of  the  pUntUTs  labor  at 
the  agreed  price,  or  at  Ite  ralne,  it  as  tte 
plaintiff  In  bis  brief  asserts,  there  was  a 
quantum  moult  count  Judgmut  on  the  ver- 
dict 

PABSONS;  J.,  did  not  Bit  Tbe  others  con- 
curred 
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U  ATLAMTIO  BFf  OBTBB. 


(68  N.  H.  «2) 

POBTBMOUXH  BKErWING  CO.  T.  MUDQE. 

(Snpreme  Conrt  of  New  Hampshire.  Bockina* 

htm.   July  31,  IS&G.) 

MfBBZZLBMENT— ILUBGAL  BVSINBSS  —  PKOU- 
I8B  TO  REFUND— VALIDITY— BVI- 
mNOa-0<»tSIDBRATION. 

1.  Wbere  the  treasurer  of  a  cotnpanr  enfag«d 
in  Illegal  basiness  agreed  to  pay  any  shortage 
foimd  in  his  cash  account,  but  sabsequently  re- 
fused to  pay  a  shortage  so  found,  the  company 
was  entitled  to  recorer  the  same  ill  an  action  on 
the  promise,  thongh  the  money  embesaled  by 
him  accrued  from  its  iil^l  business;  mnce^ 
such  business  being  complete,  the  court  will  not 
UDrarel  the  transaction  to  discover  its  origin. 

2.  A  company's  boolcB,  reports  made  by  de- 
fendant, while  treasurer,  to  the  company  s  di- 
rectors, relative  to  its  business,  and  an  expert 
accountant's  testimoDy,  who  examined  sacb 
books,  that  a  shortage  bad  occnrred  vaAet  a  for- 
mer treasurer,  and  that  wtail»  defendant  was 
treasnrer  a  farther  shortage  occurred,  wm  com- 
petent to  show  the  amount  of  the  tatter's  defbl-' 
cation. 

3.  Where  a  company's  treasarer,  Vho  had  em- 
beszled  its  funds,  agreed  to  pay  such  sum  as 
might  be  necessary  to  make  Us  cash  right,  he 
was  not  liable  for  a  shortage  shown  to  have  oc- 
curred undpr  his  predecessor,  since  such  promise 
wna  without  consideration. 

Bxceptlons  from  Rockingham  county. 
'  Aasumpalt  by  the  Portsmonth  Brewing  Com- 
pany against  Alfred  A.  Mudge  upon  a  written 
agreement.  Trial  by  a.  referee,  who  found  for 
the  plaintiffs,  and  reported  the  facts.  The  de- 
fendant Introduced  no  erldeoce,  but  ezc^ited 
to  a  denial  of  bis  motion  for  a  oonsuit  and 
to  the  admlBBloD  of  eridenee.  Jndgmoit  for 
plalntlfFs. 

Samuel  W.  Emery  and  Frlnk  &  Marvin,  for 
plaintiffs.  Eastman,  Young  &,  O'XeiU  and  Er- 
nest Ll  OuptlU,  for  defendant 

OLARK,  J.  Since  1886  the  plaintiffs  hare 
been  engaged  in  tlie  manufacture  and  illegal 
sale  of  Intoxicating  liquors  at  Portsmoutb. 
The  defendant  was  treasurer,  of  the  corpora- 
tion from  October  22,  1892,  to  March  1,  1804. 
In  December,  1803,  the  directors  of  the  com- 
pany claimed  that  there  was  a  shortage  in  the 
treaaurer's  cash  account,  and  January  16, 
1S&4,  the  defendant  agreed  in  writing  to  pay 
to  the  company  "such  sum  as  may  be  neces- 
sary to  make  its  cash  right"  wlthm  80  days 
after  a  determination  of  the  amount  of  the 
shortage  by  an  auditing  of  the  books  of  the 
company  by  some  competent  person  designat- 
ed by  the  directors.  George  R.  Chapman,  a 
competent  accomitant,  was  selected  to  audit 
the  books,  and  bis  report  was  submitted  to  the 
directors  February  24,  1894.  The  defendant 
did  not  pay  the  amount  of  the  deficit  reported 
by  the  auditor  within  30  days,  and,  after  the 
expiration  of  that  period,  payment  was  de- 
manded at  him,  and  refused.  The  money  re- 
ceived by  the  treasurer  accrued  from  the  Ulo- 
gal  business  of  the  company.  The  motion  for 
a  nonsuit  was  properly  denied.  By  the  agree- 
ment, the  defendant  was  to  pay.  the  deficit  In 
the  treasurer's  cash  account  within  30  days 
after  the  amount  shotdd  be  determined  by  a 
competent  accotmtant   Tbe  business  tba 


conqiany  to  which  the  agreement  related  was 

past  aud  completed,  and  will  not  be  affected 
In  any  manner  by  the  action  of  the  court  in 
this  case.  Brooks  v.  Martin.  2  WaU.  70;  Plant- 
ers' Bank  t.  Union  Bank,  16  WaU.  483;  Man* 
Chester  &  I*  R.  R.  v?  Concord  R.  R.,  66  X.  H. 
100,  20  Atl.  383.  When  an  Illegal  coDtract  baa 
been  executed  by  the  parties  -tliemselTes,  and 
tbe  illegal  object  of  it  has  been  accomplished, 
the  money  or  thing  whlcb  was  the  price  of  It 
may  be  a  legal  consideration  between  the  par- 
ties for  a  promise,  express  or  Implied,  and 
the  court  will  not  unravel  the  tnuisaction  to 
discover  Its  origin.  The  plaintiffs  could  prove 
their  case  mider  the  agreement  without  pio- 
dudng  any  evidence  that  tbdr  business  was 
lUegal. 

Subject  to  exception,  the  plaintiffs  intro- 
duced their  books  and  certain  reports  relative 
to  their  business,  purporting  to  have  been 
made  by  the  defendant,  as  treasurer,  to  the 
directors,  at  their  monthly  meetings;  and  also 
tbe  evidence  of  Hall,  an  expert  accoantant, 
who  examined  the  plaintiffs'  books  after  the 
decease  of  Chapman.  The  books  and  papers 
tended  to  show  that  Mark  Scott  was  treasurer 
of  the  company  from  18SG  to  1892.  These  and 
the  testimony  ot  Hall  tended  to  show  that 
while  Scott  was  treasurer  there  was  a  Mort- 
age In  the  cash  account  of  $4,193.69,  and  frwn 
the  time  tbe  defendant  became  treasurer  to 
March  1,  1894,  there  was  a  father  shortage 
of  f3,520.19.  This  evidence  was  competent  to 
show  tbe  amount  of  tbe  defendant's  defalca- 
tion, and  tbe  exception  la  overruled. 

The  referee  assessed  the  plaintiffs^  damages 
In  the  sum  of  $3,520.19,  that  being  the  amount 
of  shortage  in  the  treasurer's  cash  account 
chargeable  to  the  defendant,  with  Interest 
from  March  24,  1894;  and  there  should  be 
Judgment  for  the  plaintiffs  on  the  rexwrt  At 
the  hearing  the  plaintiffs  claimed  that  the  de- 
fendant was  holdcn  for  tbe  entire-  shortage 
In  the  treasurer's  cash  account  under  his 
agreement,  but  did  not  claim  that  he  was  lia- 
ble upon  Scott's  bond  which  be  signed  as  sure- 
ty. A  promise  to  pay  Scott's  deficit  contained 
In  the  agreement  would  have  been  void  as 
without  consideration,  and  this  claim  was 
properly  disallowed.  Judgment  for  tbe  plain- 
tiffs. 

PIES),  J.,  did  not  sit.  The  others  concorred. 


(68  N.  H.  *ay 
BICKPORD  V.  POOR. 
(Snpreme  Court  of  New  Hampshire.  Grafton. 

March  13,  1896.) 
TAXATION— TAX  SALE  WITHOUT  COMPBTITION. 

The  fact  that  a  statement  which  prev«ited 
competltioD  was  made  at  a  tax  colleetor's  nle  i» 
luffldent  to  defeat  title  theretmder. 

Writ  of  entry  by  John  M.  Blckford  against 
Adams  M.  Poor.   Judgment  for  plaintiff. 

Facts  found  by  the  court:  The  defendant 
claims  title  under  a  tax  collector's  deed  to 
blm,  fonnded  upon  a  sale  for  nonresld^t 
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ta»8  assessed  npon  ttie  demanded  prenUaet 
by  tbe  selectmen  of  Landaff  In  1879.  ThB 
plaintiff  acquired  Us  tllle  from  grantees 
of  the  New  Hampshire  Iron  Company,  who 
were  the  owners  of  the  premises  In  1870. 
When  the  collector  offered  this  land  at  the 
•al^  the  defendant  stated,  in  substance,  to 
those  present,  that  he  supposed  his  father  bad 
the  money  to  pay  the  taxes,  and,  If  no  one 
had  any  claims  ni>on  the  land,  he  wonid  bid 
It  off,  and  thought  his  father  would  pay  him 
as  soon  as  he  saw  bim.  His  father  was  an 
old  man,  and  then  lived  about  a  mile  distant 
from  the  defendant.  His  object  was  to  af- 
ford furOier  convenient  opportunity  to  his 
father  to  pay  the  taxes.  This  statement  pre- 
vented competition,  and  tbe  defendant  was 
the  only  bidder. 

George  H.  Bingham  and  Smith  &  Sloane, 
for  plaintiff.  George  F.  Morris  and  Bingham, 
Hltcbell  &  Batchellor,  for  defendant. 

PARSONS,  J.  The  defendant  claims  title 
by  virtue  of  a  tax  collector's  deed  to  him, 
founded  upon  a  sale  In  1879.  The  plaintiff 
has  the  title  of  the  owner  at  the  time  of  the 
tax  Bale.  The  case  finds  as  a  fact  that  the 
defendant's  statement  made  at  the  sale  pre- 
vented competition.  This  fact  is  fatal  to  the 
defendant's  title.  "The  sale  must  be  a  pub- 
lic sale,  with  opportunity  for  open  competi- 
tion." Oooley,  Tai'n,  339.  "It  Is  essential  to 
the  validity  of  tax  sales,  not  merely  that  they 
should  l>e  conducted  In  conformity  with  the 
requirements  of  law,  but  that  they  should  be 
conducted  with  perfect  fairness.  Perfect  free- 
dom from  all  Influences  likely  to  prevent  com- 
petition in  the  sale  should  be  in  all  cases 
BtricUy  exacted."  Slater  v.  Maxwell,  6  Wall. 
268,  276.  This  case,  decided  in  the  supreme 
court  of  the  United  States,  and  supported  by 
the  authorities  generally  (Burroughs,  Tax'n, 
851;  Black,  Tax  Titles,  SB  397-399;  Kerwer 
V.  Alien,  31  Iowa,  678),  Is  decisive  of  tbe  pres- 
ent case.  Tbe  finding  of  fact  upon  this  point 
being  sufficient  to  determine  the  case,  the 
other  objections  suggested  have  not  been  con- 
sidered. Judgment  for  the  plaintiff. 

OHASS,  J.,  did  not  alt  The  otiierB  con- 
curred. 

tfS  N.  H.  MO 

AlfBT  T.  GRANTTB  STATB  FIBB  HUB.  00. 
et  al. 

(Sncweme  Court  of  New  Hampshire.  Cooa. 
March  13,  1896.) 

FIRB  INSURANCB— ILLICIT  BUSINESS. 

Where  a  plant,  used  for  the  manafacturing 
at  Intoxicating  liquors  which  are  sold  at  whoM> 
•ole  Id  this  and  another  state,  is  purchased  with 
the  latent  of  using  the  same  for  Illicit  manufac- 
ture and  sale  of  intoxicating  liquors,  and  the 
purchaser  executes  a  chattel  mortgage  in  part 
payment  of  the  purchase  price,  ana  no  part  of 
said  mortgage  Is  taken  as  consideration  for  liq- 
nors.  but  is  taken,  in  part,  for  machioery  and 
other  articles  adapted  to  the  manufacture  and 
sale  of  lagts  be«r,  and  a  note,  not  conxiccted  with 
•aid  mortgage,  is  taken  In  said  sale  by  the  sell- 


er as  consideration  for  Intoxicating  llqnors, 
which  note  Is  paid,  and  after  the  sale  the  buyer 
effects  fire  insurance  on  said  plant  in  favor  of 
the  seller  "as  liis  interest  may  appear,"  and  the 
property  is  destroyed  by  fire  while  the  amount 
due  on  said  morti^ge  is  greater  than  tbe  insur- 
ance, and  tbe  insurance  company  admits  liabil- 
ity, but  the  buyer  claims  the  insurance,  the  sell- 
er 18  entitled  to  the  insurance,  although  he  knew 
when  the  sale  was  mode  that  the  buyer  intend- 
ed to  use  said  property  for  Illicit  mannfactnrv 
and  sale  ta  intoncating  llqnm. 

Action  br  BL  C  Amey  against  tbe  Oranlte 
State  Fire  Insurance  Company  and  the  Im- 
perial Insurance  Company;  McMulkinA  Smith. 

claimants.  Judgment  for  the  plaintiff. 

Assumpsit  on  policies  of  Insurance  Issued  by 
the  Granite  State  Fire  Insurance  Company, 
the  Home  Insurance  Company,  and  tbe  Im- 
perial Insurance  Company.  The  defendants 
admit  their  liability,  either  to  tbe  plaintiff  or 
to  the  claimants,  as  the  court  may  determine. 
Prior  to  October  24.  1808,  the  plaintiff  was 
engaged  In  the  business  of  bottling  lager  beer 
at  Groveton,  and  seUlug  tbe  same,  together 
with  some  intoxicating  liquors,  at  wholesale, 
in  New  Hampshire  and  Vermont.  On  that 
day  he  sold  the  plant  and  stock  of  goods  to 
tbe  claimants,  and  executed  a  bill  of  sale 
thereof;  and  In  payment  therefor  he  took  a 
promissory  note  of  the  claimants  for  f2,000, 
which  has  been  paid,  and  four  promissory 
notes  of  the  claimants  for  ^IS.92  each,  se- 
cured by  a  chattel  mortgage  of  the  property, 
all  of  tbe  same  date.  The  balance  due  on  the 
notes  amounts  to  more  than  the  whole  sum 
due  from  tbe  defendants  on  tbe  policies  In 
suit  Insurance  was  effected  on  the  property 
by  the  claimants  for  the  benefit  of  the  mort- 
gagee, as  his  int««Bt  might  appear.  The 
property  was  afterwards  mainly  consumed  by 
fliu.  and  the  lose  adjusted  by  the  respective 
companies.  The  consideration  of  the  note 
for  (2,000  Included  all  the  Intoxicating  liquors 
sold  the  daimanta,  and  the  mortgage  notes 
were  not  taken  In  payment  for  any  intoxicat- 
ing liquors  so  sold.  A  part  of  the  consldenb- 
tton  of  tbe  mortgage  notes  consisted  of  ma- 
chinery and  articles  adapted  to,  and  used  In 
the  busluess  of,  bottling  lager  beer,  and  the 
plaintiff  knew  when  he  made  the  sale  and 
took  tbe  mortgage  that  the  claimants  Intend- 
ed to  engage  in  that  buatnesa. 

Drew,  Jordan  ft  Buckley,  for  plabatlff. 
Ladd  &  Eletcher  and  Crawford  D.  Heninft 
for  claimants. 

CLARK,  J.  The  ^Intlff  la  entltied  to 
judgment,  aniess,  aa  a  part  of  the  ctmtract  of 
sale,  he  did  some  positive  act  to  aid  the  claim- 
ants In  their  nnlawfol  occupation.  The  sale 
was  not  rendered  Illegal  by  the  plaintlfTs 
knowledge  that  the  claimants  would  use  the 
property  sold  t<x  the  advancement  of  thdr 
illegal  business.  Delavtoa  v.  Hin,  6B  N.  H. 
91,  19  Atl.  100(^  and  cases  cited;  Bryson  v. 
Haley,  68  N.  H.  337,  38  Atl.  1006.  No  facts 
are  found  which  show  anything  beyond  tbe 
plaintiff's  mere  knowledge  of  the  intention  of 
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blB  vendees,  and  the  case  cornea  wltbin  the 
rule  laid  down  .In  the  anttaorltles  cited.  Judg- 
ment tor  the  plaintiff.  AU  conenrred. 


res  N.  H.  4re) 

HUTCHINS  T.  MACOMBBR. 

(Supreme  Court  oJ  New  Hampshire.  Strafford. 

July  81.  1896.) 

CABRIBH.  OF  PASSBNOBRS— PERSONAL  INJtl- 
RIBS-COHTRIBITTORT  NBOLIOBNCB. 

Whne  plaintiff  testified  that,  na  ahe  waa 
about  to  alight  from  the  rear  platform  of  a 
itreet  car,  she  requested  the  conductor  to  wait  a 
moment  for  a  team  to  pass,  which  was  rapidly 
ajiproacbing  ou  the  side  of  the  car  on  which  she 
was.  and  after  it  had  passed,  and  aa  she  was 
putting  one  Coot  from  the  lower  step  to  the 
ground,  she  was  injured  by  the  sudden  starting 
of  the  car,  a  motion  for  nouanit  was  properly 
refnsed,  since  there  were  snffldent  facta  from 
which  the  jury  might  infer  that  die  waa  In  the 
•z^rdae  of  due  care, 

Bzceptlons  from  Strafford  county. 

Action  by  Olive  A  Hatchlna  against  George 
B.  Maeomber,  receiver,  etc.  From  the  denial 
ol  a  motion  tot  a  nonaul^  defendant  ezcevta. 
Elzceptlona  overruled. 

Case  for  negligence.  Tiial  by  Sary,  and 
verdict  for  the  plaintiff.  The  plaintiff's  evi- 
dence tended  to  abow  tliat  she  was  a  passen- 
ger upon  one  of  the  defendant's  cars  on  De- 
oember  20,  18M;  tliat  the  conductor  stopped 
the  car  at  a  certain  place  at  her  request,  to 
allow  her  to  aUgbt;  that  when  ahe  was  upon 
tiie  rear  [totform  or  lower  step  of  the  car, 
and  about  to  get  down,  she  noticed  a  team  ap- 
proaching at  a  high  rate  of  speed  on  the  side 
of  the  car  ou  which  she  waa,  and  requested 
the  conductor  to  wait  a  moment  for  the  team 
to  pass;  and  that,  aft^  the  team  had  passed, 
as  she  was  putting  one  foot  from  the  lower 
step  to  the  ground,  the  car  started  quiclEly, 
and  she  was  thereby  thrown  to  the  ground, 
and  was  injured.  When  the  i^lntiff  rested, 
the  defendant  moved  for  a  n<Hisuit  on  the 
ground  that  she  bad  not  shown  affirmatively 
that  she  was  not  In  fault  The  motion  was 
denied,  and  the  defendant  excepted. 

Arthur  G.  Whlttemore  and  William  F.  Xa- 
son,  for  plaintiff.  John  Kivel,  Bobert  O.  Pike, 
and  Worcester,  Gafney  &  Snow,  for  defend- 
ant 

WALLACE,  J.  Before  a  recovery  can  be 
had  In  an  action  for  personal  injuries  on  the 
ground  of  negligence.  It  must  be  established 
not  only  that  the  defendant  was  negligent,  but 
that  the  plaintiff  was  In  the  exercise  of  due 
care  in  respect  to  the  occurrence  from  which 
the  injury  arose.  The  burden  is  upon  the 
plaintiff  to  prove  both  these  essential  proposi- 
tions. Although  the  question  whether  the 
plaintiff  Is  in  the  exercise  of  due  care  Is  in 
form  an  affirmative  proposition,  yet  as  was 
said  In  Mayo  v.  Railroad  Co.,  104  Mass.  137, 
140,  "it  is  not  necessarily  to  be  proved  by 
affirmative  testimony  addressed  directly  to  Its 
support."  If  the  drcumstances  of  the  case  as 
adduced  In  evidence  exclude  all  fault  on  the 


part  of  the  plaintiff,  or  If  they  show  nothing 
in  his  conduct  to  which  nogligeoce  can  be  im- 
puted, or  to  which  the  injury  could,  in  whole 
or  In  part,  be  attributed,  the  raerclse  of  due 
care  may  be  inferred  from  the  absence  of 
fault  and  may  be  proved  as  effectually  as  by 
affirmative  testJmony.  Lyman  v.  Railroad 
Co.,  66  X.  H.  200,  20  Ati.  976;  Mayo  v.  Rail- 
road Co.,  supra.  To  warrant  the  ordering  of 
the  nonsuit,  there  must  have  been  an  absence 
of  evidence  from  which  a  Jury  could  properly 
find  that  the  plaintiff  was  In  the  exercise  of 
due  care.  Prom  the  facts  disclosed  It  api)ears 
that  the  plaintiff,  as  she  was  about  alighting 
from  the  rear  platform  of  the  street  car,  re- 
quested the  conductor  to  wait  a  moment  for 
a  team  to  pass,  which  was  approachhig  at  a 
high  rate  of  speed  on  the  side  of  the  car  on 
which  she  was;  and  that  after  It  had  passed, 
as  she  was  putting  <me  foot  from  the  lower 
step  to  the  ground,  she  was  Injured  by  the 
sudden  starting  of  the  car.  Here  was  evidence 
from  which  the  Jury  were  warranted  In  find- 
ing that  the  plaintiff  acted  properly  in  wait- 
ing for  the  rapidly  approaching  team  to  pass, 
and  In  not  exposing  herself  to  injury  by  step- 
ping in  front  of  It;  that,  having  requested  the 
conductor  to  wait  a  moment  for  It  to  pass, 
and  there  being  no  objection  on  bis  part,  she 
bad  a  right  to  expect  that  be  would  wait  a 
reasonable  time  for  her  to  alight;  and  that 
she  was  In  the  exerdse  of  due  care  in  respect 
to  the  occurrence  from  which  the  Injury  arose. 
The  motion  for  a  ntmsult  was  properly  denied. 
Exceptions  OTanded. 

QHASE  and  PIKE,  JJ.,  did  not  tit  Tbe 
others  concurred. 


(68  H.  H.  (44) 

LIBBY  et  al.  r.  BIT.  MONADIJDCK  MIN- 
ERAI^  SPRING  &  LAND  CO.  et  al. 

fSopreme  Court  of  New  Hampshire.  Coos. 
March  18.  1896.) 

CORPORATIONS— PATHBNT  OF  StJBSORtPTION 

TO  STOCK. 

1.  In  an  action  on  a  subscription  to  .the  stock 
of  a  corporation  it  appeared  that  the  corporation 
held  a  bond  given  by  defendant  to  couv^  land 
for  a  certain  sum,  and  that  it  was  mntually 
ooderstood  that  defendant's  subscription  was 

f)aid  by  a  credit  on  the  purchase  price  of  the 
and  covered  by  the  ^nd.  Held,  that  such  cred- 
it constituted  a  valid  payment  of  defendant's 
Bubficription. 

2.  Where  the  defense  to  an  action  on  a  sub 
scription  to  stock  was  that  the  subscription  was 

fiaid  by  a  credit  on  the  purdiaae  price  of  land, 
t  waa  competent  as  teodiog  to  snow  that  ttte 
corporation  was  informed  of  such  ap[dication  of 
defendant's  sobscriDtion,  for  an  officer  who  ob- 
tained a  bond  fnxn  otfendant  to  convey  the  land 
to  testify  that  he  informed  the  necutive  oom- 
mittee  that  defendant's  Bubseriptl<»  waa  ^ppUed 
on  the  purchase  price  of  the  land. 

Action  by  Llbby  &  Green  against  the  Mt 
Monadnock  Mineral  Sivlng  &  Land  Company 
and  J.  B.  Lombard,  trustee.  Judgment  fn 
defendant  Lombard. 

Assumpsit  The  principal  defendants  were 
defaulted,  and  the  controvert  r^ates  to  the 


Digitized  by  Google 


N.  H.) 


BOSTOK  ft  M.  B. 


&  T.  LANGDON. 


008 


chargeablllty  of  tlie  truster.  Facte  found  by 
a  referee.  September  19,  1891,  the  trustee, 
Lombard,  gave  one  Bicker  a  bond  to  convey 
certain  land  to  blm  upon  the  payment  by 
Ricker  or  his  aasfgns  of  the  sum  of  (5,000  on 
or  before  April  1,  1892.  Bicker  also  held 
a  bond  from  one  Holbrook  for  the  purchase 
of  other  land.  In  October,  1891,  the  defend- 
ant corporation  was  duly  organised,  the  in- 
corporators agreeing  "each  with  the  other  to 
pay  for  the  number  of  shares  set  against 
our  respective  names  at  one  dollar  per  share." 
Lombard  subscribed  for  2,000  shares.  Sick- 
er was  one  of  the  directors  of  the  corporation, 
and  a  member  of  the  executive  committee  of 
the  dlrectora  He  was  also  the  general  finan- 
cial manager^  and  after  1891  be  did  all  the 
business  of  the  corporation,  and  In  all  the 
transactions  with  Lombard  he  acted  for  It,  so 
tar  as  he  lawfully  could.  Acting  In  this  ca- 
pacity, April  2,  1892,  he  paid  Lombard  (1,- 
000  In  part  payment  of  the  $5,000,  and  took  a 
receipt,  written  on  the  back  of  the  bond, 
stating  that  Lombard  received  of  Ricker, 
"treasurer  and  general  manager  ct  the  Mount 
Monadnock  Mineral  Spring  and  Land  Com- 
pany, one  thousand  dollars  on  bond  of  land  to 
said  Bicker  for  said  company,  and  said  bond 
Is  hereby  extended  to  the  first  day  of  May, 
1892."  Bicker  had  sold  his  ligbtB  under  the 
bonds  to  the  ^mpany  for  the  sum  of  (12,00(^ 
for  which  he  received  (10,000  in  the  compa- 
ny's notes,  and  was  to  receive  (2,000  In  cash 
when  the  lands  described  In  the  bonds  were 
conveyed  to  the  company.  This  transaction 
was  set  forth  in  a  recorded  vote  of  the  execu- 
tive committee  and  in  a  recorded  vote  of  the 
directors.  The  company  took  possession  of 
the  Lombard  land,  and  commenced  to  erect 
a  hotel  upon  it  Both  Bicker  and  Lombard 
understood  that  Lombard's  subscrlptiwi  for 
2,000  shares  of  the  stock  was  applied  as 
part  payment  of  the  agreed  price  of  the  Lom- 
bard land,  and  that  only  $2,000  of  the  price 
remained  unpaid.  The  company,  through  its 
board  of  directors,  had  knowledge  of  Bicker's 
Intended  application  of  Lombard's  subscrip- 
tion in  part  payment  of  the  land,  and  did  not 
object  Subject  to  the  plaintiffs'  exception. 
Bicker  testified  tliat  at  the  time  be  made  the 
contract  with  the  executive  committee  for 
the  sale  of  his  Interest  In  the  bonds  he  Inform- 
ed them  that  the  purchase  price  of  the  Lom- 
bard land  was  $5,000,  that  be  expected  to  pay 
$1,000  thereon  In  a  few  days,  and  that  Lom- 
l>ard's  subscription  to  the  stock  was  applied 
on  the  purchase  price,  and  that  the  balance 
unpaid  was  $2,000. 

C  Bdward  Wright  and  Thomas  F.  Johnson, 
for  plalDtlfrs.  Jason  U.  Dudley  and  Drew, 
Jordan  &  Buckley)  for  tnistee. 

PESt  GUBXAM.1  At  the  time  Bicker  sold 
bis  Interest  In  the  bonds  to  the  company,  all 
the  parties  In  interest  understood  that  Lom- 
bard's stock  sabecription  had  been  paid  by  a 

i  See  footnote,  36  AtL  607. 


credit  of  $2,000  on  the  price  of  the  land. 
Whether  Bicker  had  authority,  in  the  first 
Instance,  to  bind  the  company  by  that  ar- 
rangement Is  a  question  that  does  not  arise, 
for  the  company,  through  Its  board  of  dlrect- 
on^'had  knowledge  of  his  Intended  applica- 
tion ot  Lombard's  subscription  In  part  pay- 
ment of  the  land,  tinder  the  circumstances, 
their  knowledge  .and  silence  are  equivalent  to 
consent;  and  when  the  agreement  for  the  ai>- 
pllcatlon  was  made  by  Ricker  and  Lombard 
the  company  became  bound  by  the  act  of 
Richer.  2  Mor.  Priv.  Corp.  i  627;  Sherman  v. 
Fitch,  98  Mass.  59,  64.  As  Lombard  Is  not 
Indebted  to  the  company,  be  is  not  chargeable 
as  Itb  trustee  In  this  action.  Forlat  v.  Bel- 
lows, 50  N.  H.  229.  RIcker's  testimony  was 
competent  Its  tendency  was  to  show  that 
the  directors  were  Informed  of  the  application 
made  of  Lombard's  sobscription.  Trustee 
discharged. 

BLODGBTT,  J.,  did  not  sIL 


(68  N.  H.  467) 
BOSTON  ft  M.  R.  R.  T.  LANODON  et  al. 
(Supreme  Court  of  New  Hampshire.  Rockin|^ 
ham.   July  31,  1886.) 

PABTmON  SAU;-8KTTINa  ASIDB-OROVNJM. 

L  Where  a  sale  in  partition  proceedings  has 
been  regularly  made,  in  accordance  with  the  or- 
der of  sale,  it  will  not  be  set  aridSb  unless  there 
has  been  fraud,  accident  or  mistake  wbldi  has 
oiEected  the  transactimi. 

2.  A  tenant  in  common  with  the  petltionen,  In 
a  proceeding  for  partition  of  the  real  estate,  pur> 
'■based  their  shares  after  the  order  of  sale  had 
been  made,  and  also  attonpted  to  purchase  the 
shares  of  the  other  co-tesauts,  but  failed.  On 
request  of  two  of  these  co-tenants,  the  commi» 
doner  went  on  wiUi  the  sale.  SM,  that  the 
commisBioner  acted  properly  In  proceeding  witli 
the  sale. 

3.  The  fact  that  the  purchaser  of  the  shares 
of  the  petttlouers  was  unable  to  get  connael  to 
delay  the  sale  is  not  ground  for  setting  the  sale 
aside,  where  It  does  not  appear  that  counsel 
could  have  been  of  v%7  aid,  or  that  there  was 
any  good  reason  why  the  sale  should  have  been 
delayed. 

4.  A  sale  In  a  partition  proceeding  to  a  third 
person  will  not  be  set  aside  because  ^nce  said 
sale,  and  before  confirmaticu,  one  of  the  owners 
of  the  property  has  purchased  the  diares  of  his 
co-tenants,  and  all  differences  between  the  pa^ 
ties  in  regard  to  the  prcverty  have  been  a^ 
justed. 

Exceptions  from  Rockingham  county. 

Motion  the  Boston  ft  Maine  Rallrmd 
for  conflrmation  <tf  sale  made  hiy  a  eoinml» 
aloaer  In  proceedbvs  for  partition  of  certain 
real  estate,  and  for  Jndgment  on  his  report 
Motton  granted,  and  Mary  A.  Langdon  and 
others  except  Bxceptlons  orerraled. 

Proceedings  for  partition  were  begun  by 
two  tenants  In  common,  each  owning  one- 
sixth  of  the  realty  In  question  against  the  five 
tenants  In  common  of  the  other  fonr-slxtha 
The  estate  not  being  divisible,  the  court  de- 
creed a  sale,  and  duly  appointed  a  commls- 
sloner  to  sell  it  Mary  A.  Langdon,  one  of 
the  tenants  In  common,  owning  one-sixth  for 
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the  purpose  of  preveotlng  the  sale,  purchas- 
ed, prior  thereto,  the  shares  owned  hj  the 
petitioners  In  the  original  partition  proceed- 
ings, and  requested  the  commissioner  not  to 
proceed  with  the  sale.  $he  attempted  nego- 
tiations with  the  other  owners,  but  failed  to 
agree  upon  the  price.  Two  of  these  owners 
requested  the  commlBsloner  to  go  on  with 
the  sale.  Mrs.  Langdon  understood,  until 
otherwise  Informed  by  the  commissioner,  that 
her  purchase  of  the  Interest  of  the  two  peti- 
tioners would  give  her  control  of  the  pro- 
ceedings. The  commissioner  informed  her 
that,  unless  she  bought  the  Interest  of  all 
the  owners,  be  would  be  obliged  to  go  on  with 
the  sale.  She  then  made  all  reasonable  ef- 
forts to  see  counsel,  and  In  some  way  stop  the 
Bale,  but  failed  to  see  counsel  before  the  sale, 
ou  account  of  their  absence.  Understanding 
that  the  Boston  &  Maine  Railroad  might  bid, 
she  notified  the  station  agent  before  the  sale 
that  she  objected  to  it,  to  which  he  replied, 
"The  property  Is  advertised  for  sale,  and  we 
shall  be  there."  She  attended'  the  sale,  and 
bid  upon  the  property,  whfch  was  sold  to  the 
plaintiffs.  The  proceedings  were  regular,  and 
the  price  adequate.  No  fraud  or  misconduct 
by  any  person  In  relation  to  the  sale  Is  proved 
or  alleged.  Since  the  sal^  Mrs.  Langdon  has 
made  an  agreement  with  all  her  co-tenants  to 
purchase  their  interests  at  the  sum  which 
they  will  receive  in  case  the  sale  Is  confirmed, 
which  Is  more  than  was  offered  them  by  her 
before  the  sale.  All  the  owners  appeared  by 
counsel  at  the  hearing  on  the  motion  to  cnx* 
firm  the  sale,  in  opposition  thereto,  and  of- 
fered. In  case  the  sale  was  set  aside,  to  fully. 
Indemnify  the  plaintiffs  for  any  expense  they 
had  been  to  on  account  thereof.  The  plain- 
tiffs' motlcm  was  granted,  and  the  defendants 
excepted. 

John  S.  H.  Frlnk  and  Slgonmey  Butler,  tar 
the  motion.  Sargent  &  HoUIs  and  Calvin 
Page,  opposed. 

WALLACE,  J.  It  is  not  the  practice  in  this 
state  for  sales  In  partition  proceedings  to  be 
confirmed  by  a  formal  order  of  the  court. 
Such  sales  are  treated  as.  valid,  If  no  objec- 
tion Is  made  to  them.  Yet,  where  objection 
Is  made  to  the  validity  of  the  sale,  the  quea* 
tlon  of  its  confirmation  or  whether  It  should 
be  set  aside  properly  arises.  A  purchaser  at 
a  sale  by  a  commissioner  In  partition  pro- 
oeedlngs  enters  into  a  valid  contract  with 
an  officer  of  the  court,  which  can  be  enforced, 
unless  the  court,  for  good  cause  shown,  shall 
set  aside  the  sale.  In  determining  whether 
a  sale  of  this  kind  shall  be  confirmed  or  set 
aside,  the  conrt  will  be  governed  by  equitable 
principles.  When  the  sale  has  been  regular- 
ly made  In  accordance  with  the  order  of  sale, 
It  will  not  be  set  aside  unless  there  has  been 
some  fraud,  accident,  or  mistake  which  haj 
affected  the  transaction.  2  Jones,  Mortg.  I 
1637;  Jackson  v.  Warren,  32  IIL  331.  In  this 
case  It  ai^>ears  that  the  proceedings  were  reg- 
ular, and  the  price  adequate^  and  no  i^and  or 


misconduct  by  any  person  In  relation  to  the 
sale  is  proved  or  alleged.  Neither  does  ft 
appear  that  there  was  any  accident  or  mis- 
take connected  with  the  matter  which  would 
warrant  the  setting  aside  of  the  sale.  The 
commissioner,  being  requested  by  two  of  the 
tenants  in  common  to  go  on  with  the  sale, 
acted  properly  In  denying  the  defendants'  re- 
quest to  delay  It  and  In  proceeding  with  the 
sale.  The  fact  that  Mrs.  Langdon  was  un- 
able to  get  counsel  to  delay  the  sale  does 
not  affect  the  matter,  as  It  does  not  ^pear 
that  counsel  could:  have  aided  her,  or  that 
there  was  any  good  reason  why  the  sale 
should  have  been  delayed.  If  she  was  onder 
a  misapprehension  In  thinking  that  her  pur- 
chase of  the  original  petitioners'  Interest  in 
the  partition  proceedings  entitled  her  to  con- 
trol the  same,  It  was  not  due  to  the  miscon- 
duct or  fraud  of  any  one,  and  she  had  abun- 
dant opportunity  to  Inform  herself  If  she  had 
exercised  due  diligence.  The  sale  cannot  be 
set  aside  for  any  of  these  reasona  ' 

But  the  defendants  especially  n^ge,  in  sup- 
port of  their  position  against  the  approval  of 
this  sale,  that  Mrs.  Langdon,  since  the  sale 
and  before  the  hearing  upon  the  -motion  for 
couflrmation,  purchased  the  interests  ot  her 
co-tenants,  and  was  then  the  sole  ownw  of 
the  property.  But  the  sale  should  not  be 
set  aside  and  confirmation  refused  because 
the  parties  to  i3ie  partition  proceedings  bare, 
since  the  time  ot  the  sale  and  before  the  con- 
firmation, adjusted  their  dlCFerences  In  re- 
gard to  the  property.  It  is  apparent  that 
when  the  parties  to  partition  proceedings 
agree  among  themselves,  at  any  time  before 
the  decree  of  partition,  to  discontinue  the  pro- 
ceedings, It  Is  their  right  so  to  do.  And  It  Is 
equally  apparent  that  this  would  be  so  in  tiie 
case  of  a  Judicial  sale,  up  to  the  time  of  the 
purchase  of  the  property  by  a  third  person. 
After  that,  the  pnri:baser  has  the  right  to 
have  the  sale  confirmed,  and  to  acquire  the 
property  under  bis  contract,  unless  some  rea- 
son, based  on  equitable  principles,  is  shown 
why  the  sale  should  be  set  aside.  In  a  case 
like  this,  when  the  sale  haa  been  regular,  the 
price  adequate,  aiid  no  fraud  or  misconduct 
shown,  on  the  part  of  the  purchaser  or  any 
one  else,  to  allow  the  co-tenants,  by  a  simple 
agreement  among  themselves,  to  set  aside  the 
sale,  would  be  to  give  them  an  undue  ad- 
vantage, and  one  which  Is  denied  to  the  pur- 
chaser. It  would  enable  them  to  play  fast 
and  loose  with  the  transaction,  and  to  en- 
force It  or  set  It  aside,  according  as  It  should 
appear,  after  the  sale  and  upon  further  con* 
sideraUon  of  the  matter,  or  in  view  of  the 
changed  value  of  the  property.  It  was  for 
their  interest  to  do.  To  give  them  such  a 
power  would  not  only  be  most  Inequitable,  but 
would  put  in  their  hands  an  Instrument  of 
fraud  which  the  law  never  oontemplated. 
Exceptions  overruled. 

PARSONS.  J.,  did  not  sit  me  otbera  coik 
curred. 


Digitized  by  Google 


N.  H.)  '       BANK  COM*BS  t.  Q&ANITB 

(tt  N.  H.  W) 

8TATB  T.  MABUN. 
iBBpceme  Cooct  of  Mew  Hampahicck  BoeUaf 
ham.  Jnl7  81»lS9a) 
LOTTBRIBS-POUCT-tNDICTHBMT. 
Under  Pub.  St.  c.  270,  |  4,  declaring  that  ft 
lottery  may  be  described  as  a  pretended  lot- 
tnTi.  which  shall  be  saffldent,  whaterer  the 
proof  mar  be,  and  it  shall  not  be  necewazy  ta 
allege  who  is  the  owner  of  the  property,  nor  who 
manages,  conducts,  or  draws  the  lottery,  or  par^ 
ticipates  therein,  an  indictmeDt  charging  that 
defendant  "did  nnlawfolir  mehe  and  pot  up  a 
pxetendad  lotteir  called  *poUg7/  *'  etc.  ia  iaf5- 
dent. 

IndlctmeDt  cbarglog  that  thf  napoiUleii^ 
H.  Perc7  Uartln,  "did  oolawfuUy  make  and 
put  up  a  pretended  lottery  called  'poUcy/ 
contrary  to  the  form  of  the  statute  In  ancli 
case  made  and  provided,  and  agalnat  the 
peace  and  dIgnKy  of  the  states"  Motion  to 
qnaab.    Motion  denied. 

Lonls  O.  Hoyt,  for  the  State.  Oalvln  Page, 
for  defendant 

CLARK,  J.  *ln  a  complaint  or  todlbtment 
In  any  case  arising  under  the  preceding  aec* 
tlons,  a  lottery  may  be  described  as  a  pre- 
tended lottery,  whiiih  shall  be  snfflcient,  whftt- 
eTer  the  proof  may  be;  and  it  shall  not  be 
necessary  to  allege  or  prove,  upon  trial,  who 
la  the  owner  of  the  property,  nor  who  man* 
ages,  conducts,  or  draws  the  tottery,  or  par- 
ttelpates  therein."  Pub.  Bt  c.  270,  §  4.  The 
game  of  policy  being  a  lottery,  the  Indictment 
sets  forth  all  that  is  required  under  the  stat- 
Dte.  It  charges  the  defendant  with  an  of- 
fense in  the  words  of  the  statute,  and  de- 
scribes to  him  the  particular  kind  of  a  lottery 
he  la  charged  with  making  and  putting  up. 
State.T.  Follet,  6  N.  H.  68;  State  t.  Ohttke, 
8S  N.  H.  329;  State  v.  Moore,  68  N.  H.  9; 
Com.  T.  Wright,  137  Mass.  2S0;  Com.  v.  8ul- 
Uvan.  146  Mass.  142,  15  ft.  B.  401.  Motion 
dented.  All  concurred. 


(88  N.  H.  BU) 

BANK  OOMUS  T.  GRANITE  STATE  PROV- 
IDENT ASS'N. 
(Supreme  Court  of  New  Hampshire.  Hills- 
boro.  July  81,  1896.) 

BUIIiDtMG  AND  LOAN  AflSOCIATIONB-INSOIf- 
TaKOT— UABIUTT  OP  BQRaOWINO  HBH- 
BBRS-ANCILLABT  RSCBIVBRS. 

1.  A  building  and  loan  association  required 
that  a  borrowing  member  either  give  notes  (or 
the  amount  actually  adrnnced  to  him,  and  a  pre- 
mlnm;  and  pay  interest  on  both  sets  of  notes, 
or  that  he  pay  in  addition  to  legal  Interest  a  pre* 
minm  of  about  3  per  cent,  on  the  amount  actual- 
ly advanced.  The  assodntion  became  insolvent, 
and  an  assignee  was  appointed.  Held,  that  the 
aasignee  can  collect  of  borrowing  members  only 
the  amounts  actually  advanced  to  them,  with  in> 
terest  at  %  per  cent.,  and  that  premiums  paid  in 
excess  of  such  interest  must  be  credited  on  tiie 
principal  of  the  loans. 

2.  Where  a  building  and  loan  associatiou  be- 
oomes  insolvent,  its  contracts  with  borrowing 
members  cannot  be  enforced,  but  its  affairs 
mnst  be  settled  equitably  as  to  creditors,  uid 
between  members  ueinselves;  and  borrowers  re- 
Qsired  to  pay  amounta  advanced  to  them  are  en- 
titled, aftw  debts  of  the  association  are  paid,  to 


STATE  PAOVIDENT  ASS*N.  eO& 


a  pro  rata  dividend  upon  their  share  payments, 
equally  with  nonborrowers. 

8.  Where  mortgages  taken  by  a  bnUding  and 
loan  association  as  secoilty  (or  loans  to  its  mem- 
bers have  been  transferred  to  third  parties.  In- 
terest afterwards  paid  thereon  to  the  assoda- 
Hon  is  a  trust  ftmd,  and  must  be  paid  In  foil 
hj  tht  assignee  of  the  association  to  the  hold- 
ers of  the  mortgages. 

4.  Where  the  assets  of  an  insolvent  building 
and  loan  assodatlon  tuclode  mortgages  on  prop- 
erty In  different  states,  irtiere  anculaiy  lecevm 
have  been  appointed,  it  la  the  duty  of  the  aa- 
signee of  the  association  to  deliver  such  mort- 
gages to  'the  several  local  receivers,  in  order  to 
enahle  them  to  adjust  claims  against  the  tx^ 
rowers  in  their  respective  states. 

Petltloii  by  the  assignee  of  the  Oranlte 
State  Provident  Association,  asking  for  In* 
atractiona  as  to  pwfonnance  of  his  duties. 

Hie  Granite  State  Frovldrait  Association, 
Incoii>orated  la  1881  (Laws  1881,  c.  233),  and 
amended  In  1887  (Iaws  1887,  c  281)*  began 
business  npon  the  i^n  of  a  building  and  loan 
ajBSOClaUon  to  1888.  In  March,  1896,  there 
were  about  18,000  members,  and  of  tiiese 
abput  1,700  had  borrowed  money  of  the  asso- 
ciation, and  given  mortgages  on  real  estate  to 
secure  their  Indebtedness.  The  nonborrow- 
Ing  members  were  odled  "Inveatora.**  Badt 
member  subscribed  for  one  or  mure  shares, 
of  the  nominal  par  value  of  $200  each,  and 
paid  91  per  month  aa  dues  on  eacb  share  of 
sto<A  so  held  by  him.  It  was  estimated  that 
at  the  end  of  eight  years  the  association 
could  pay  to  each  investor  the  sum  of  |200 
for  each  share,  and  deliver  np  to  each  bor- 
rower any  mortgages  held  against  him.  Any 
member  might  borrow  an  amount  equal  to 
the  maturity  value  of  the  shares  held  by  him. 
A  borrower  gave  two  mortgages  as  security 
for  his  loan;  the  fli-st  mortgage  being  for 
such  an  amount  as  would  readily  facilitate  Its 
sale  by  the  association  to  third  parties,  while 
the  second  mortgage  was  always  held  by  the 
association.  In  the  Becond  mortgage,  the 
borrower  agreed  to  pay  the  dues  on  the 
shares  held  by  him  until  they  should  be 
worth  ?200  each,  when  the  value  of  the 
shares  would  be  sufficient  to  extinguish  the 
principal  of  the  mortgage  debt;  and  the  as- 
sociation agreed  to  pay  the  note  secured  by 
the  first  mortgage,  and  deliver  to  the  borrow- 
er the  canceled  mortgages.  The  shares  held 
by  the  borrower  were  assigned  to  the  associ- 
ation as  additional  security.  In  making  loans, 
two  plans  were  adopted:  On  the  gross  pre- 
mium plan,  the  borrower  gave  bis  notes  for 
the  amount  loaned,  including  the  premium, 
which  was  usually  20  per  cent  of  the  total 
amount.  If  the  borrower  gave  notee  for 
$1,000  secured  by  mortgages,  the  actual 
amount  adduced  to  him  was  $800.  Sudi  a 
borrower  carried  five  shares,  on  which  be 
paid  $5  per  month  ($4  on  the  four  shares  rep- 
resenting the  $800  loaned,  and  (1  on  the  pre- 
mium share);  and  in  addition  to  this  he  paid 
(5  Interest  each  month  ($4  being  6  per  cent 
Interest  on  the  $800  advanced,  and  $1  being 
R  per  cent  interest  on  the  premium  share). 
The  difference  between  the  amount  actually 
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loaned  and  tbe  Cace  ot  tha  mortgage  notea  la 
the  gross  prendmn.  On  tiie  cash  premium 
plan,  a  borrower  at  $800  paid  94  per  month 
on  four  shares,  and  94  pee  month  Interest  on 
the  amount  loaned.  In  addition  to  this,  he 
paid  a  monthly  premium  of  f2,  or  8  per  cent 
per  annum,  on  the  amount  loaned.  In  some 
cases  tbe  cash  pronlum  was  more  than  8  per 
cent  Ifarch  18,  1S96,  upon  petition  of  the 
bank  commissioners,  the  assodatkm  was  ea- 
Jolned  from  doing  any  further  bnainess,  and 
an  assignee  was  appointed  to  wind  op  its  af- 
fairs. He  found  that,  prlw  to  his  appoint 
ment,  several  borrowers  bad  paid  the  Inter- 
est on  their  first  mortgages  held  by  third  par- 
ties, and  that  these  sums  had  never  been  paid 
to  the  first  mortgagees.  The  mortgages  tak- 
en b7  the  association  were  on  real  estate  In 
several  states,  and  such  of  them  as  had  not 
been  sold  were  among  the  assets  turned  over 
to  the  assignee.  In  some  states,  ancillary  re- 
ceivers were  appointed,  who  proceeded  to  col- 
lect the  amounts  due  on  mortgages  of  real 
estate  In  their  respective  Jurisdictions.  Some 
of  the  receivers  demanded  such  securities  of 
the  assignee,  but  he  refused  to  surrender 
them.  The  assignee  asked  for  Instmctlons, 
aa  foltows:  "(1)  Do  sll  mortgages  held  by 
the  association  against  the  members  become, 
due  tbe  appointment  of  the  assignee,  re- 
gardless of  the  times  or  terms  of  payment  set 
forth  In  Uie  same?  (2)  Can  the  assignee  col- 
lect ot  a  bom>wer  any  more  than  the  amount 
actually  advanced,  or,  In  other  words,  can 
the  gross  premium  be  collected?  (8)  If  the 
gross  premium  cannot  be  collected,  should 
the  Interest  on  such  gross  pronlum  to  March 
18,  1886,  be  applied  on  the  amount  actually 
advanced,  or  be  retained  according  to  the 
tenor  of  tbe  contract  to  that  date?  (4) 
Should  the  cash  premium  paid  inevlous  to 
March  18^  1806,  be  ai^Ued  on  the  amount  ac- 
tually advanced,  or  be  retained  according  to 
the  tenor  of  the  contract  to  that  date?  (5) 
What  disposition  should  be  made  of  interest 
paid  by  members  previous  to  March  18;  1896, 
to  the  association,  and  now  bdd  it?  (6) 
Shall  the  assignee  sorrender  mortgages  on 
real  estate  In  any  state  where  an  ancillary 
receiver  has  been  appt^ted,  to  such  recelv- 
er?" 

David  A.  Taggart  and  Elijah  M.  TopUff,  for 
assignee.  Harry  K.  Loveren  and  Lexow, 
Mackellar  &  Wells,  for  New  York  receiver. 
Harry  B.  Loveren,  for  Rhode  Island  and 
Michigan  receivers.  Streeter,  Walker  &  Hol- 
Us  pa  Jewett  &  Plnmmer,  for  association. 

GD^ABK,  J.  The  aulgnee  of  the  defend- 
ant corporation,  upon  his  petition  peaperlj 
brought  bef<we  the  court,  asks  for  instruc- 
tion In  the  performance  of  his  duties,  and 
files  certain  questions  setting  out  the  particu- 
lar matters  concerning  which  he  desires  In- 
formation. In  the  absence  of  a  case  calling 
for  a  decision,  the  court  Is  not  inclined  to  an- 
swer the  first  Question. 


The  assignee  'can  collect  of  a  bomwlnff 
member  on^  the  amount  actually  advanced 
by  tiie  association.  The  mortgagor  cannot 
be  compelled,  under  the  eircumstances,  to  pay 
more  than  the  sum  actually  rec^ved  hy  btan, 
with  1^1  Interest  tberacm.  The  Insirtv^cy 
of  the  defendants  terminates  their  overattona 
as  a  bulldhig  and  loan  association,  and  the 
contracts  made  with  borrowing  members  can- 
not be  enforced.  The  only  thing  that  re- 
mains to  be  done  la  to  wind  np  the  afAUrs  fa 
the  aasodation  equitably  as  to  creditors,  and 
as  between  the  members  themselves  Bor- 
rowers who  are  required  to  pay  the  amonnta 
actually  loaned  to  tiiem,  with  taitereat,  will 
be  entitled,  after  the  debta  of  the  association 
have  been  paid,  to  a  pro  rata  dividend  upon 
tiielr  abare  payments,  equally  with  nonbor- 
rowers.  They  will  thus  be  held  to  the  pay- 
ment of  fheir  share  of  the  losses.  Strohen 
T.  Association  (Pa.  SupO  8  AtL  848. 

As  the  insolvency  of  the  association  and 
the  appolnbnent  ot  an  asalgnee  have  termi- 
nated the  contracts  with  the  borrowing  mem- 
ben^  the  Intereat  paid  npw  the  gross  prerai- 
nms  to  March  18,  1886,  and  the  cash  pronl- 
ums  paid  to  the  same  date,  by  virtue  of  those 
contracts,  should  .be  applied  In  reduction  of 
the  amounts  actually  advanced  to  the  bor- 
rowers as  a  payment  made  for  that  purpose. 
In  other  words,  all  payments  on  the  loan  ac- 
counts  In  excera  of  6  per  cent  per  annum  are 
to  be  credited  on  tbe  principal  at  tbe  loans^ 
and  dedncted  from  the  amounts  aiftually  ad- 
vanced to  the  borrowers,  In  determining  their 
Indebtedness  to  the  association. 

The  money  received  by  the  aasodatlon  pri- 
or to  March  18;  1896,  and  now  in  the  bands  of 
the  assignee,  was  paid  for  the  pnrpMe  ttf 
meeting  the  interest  due  on  the  mortgages. 
Foment  to  the  aasodation  was  payment  to 
the  mortgagees.  The  association  could  have 
no  Interest  In  tiiese  funds,  and  no  duty  to 
perform,  other  than  to  pay  to  the  holders  of 
the  first  mor^ages  tiie  sums  to  whkh  they 
are  severally  entitled.  Tbe  fnnda  were  re- 
ceived as  trust  funds,  and  must  be  paid  hi 
full  by  the  aaslgnee  to  tiie  holders  of  the 
first  mortgagea.  Tork  v.  MaAet  Ca,  68  N. 
H.  419^  87  Ati.  1038. 

The  assodation  did  bushiess  In  many 
states,  and  the  assignee  now  has  In  hla  pos- 
session mortgages  of  real  estate  In  several 
states  where  ancillary  receives  have  bean 
appointed.  The  aa^gnee  can  colloct  none  of 
these  mortgages,  as  agabist  the  local  recov- 
ers, who  win  be  forced  to  resort  to  foreclo- 
sure proceedings  In  all  eases  to  obtain  decrees 
for  tiie  protection  of  the  mortgagors.  Under 
these  circumstances,  a  majwlly  of  the  court 
are  of  opinion  that  the  assignee  sbdnld  ddlv- 
er  the  mortgages  and  evidences  ot  Indebted- 
nem  in  his  hands  to  the  local  receivers,  who 
will  then  be  oiabled  to  collect  and  adjint  the 
dalms  against  borrowers  In  their  respei^ve 
statea,  leavli^  the  matter  of  distribution  of 
the  funds  to  the  orders  and  decrees  of  the 
nourts.  Oaae  discharged. 
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6ABFENTER.  0.  J.,  aod  PARSONS  and 
PIKB,  JJ^  did  not  sit  Tbe  otber*  coacar- 
red. 


(6S  N.  H.  46>} 

KENT  et  aL  t.  TOWN  OF  EXBTBR. 
^Supreme  Coart  of  New  Hampshire.  Rocking- 
ham.  Jnl7  81.  1896.) 

TAJCATION— PERSONAL  BSTATB  OF  PBCBASED 
TAXABLB  TO  ADMINISTRATOR  —  PLACB  OF 
TAXATION— WRONGFUL  TAXATION  TO  HBURS 
—PETITION  BT  ADMINISTRATOR  FOR  ABATB- 
HBNT. 

1.  Under  Pab.  St.  c.  66,  proTiding  that  person- 
al property  of  a  deceased  person  in  the  hands  of 
an  administrator  istaxableto  the  resident  admin- 
istrator, in  the  town  in  which  such  administra- 
tor resides,  bank  stock  of  a  deceased  Is  taxable 
to  his  administrator,  in  the  town  in  which  the 
administrator  resides,  and  cannot  be  taxed  to 
the  heirs,  in  the  town  where  they  reside,  since 
section  26,  providing  that  the  estate  of  a  person 
decMsed  maj  be  texed  to  the  widow,  to  any 
of  the  children,  to  the  helis,  or  to  any  other 
person  who  will  consent  to  be  considered  as  In 
possession  thereof,  applies  only  to  cases  where 
at  the  time  of  the  assessment  no  administrate 
has  been  arootnted. 

2.  The  fact  that  the  personal  estate  (tf  a  de- 
ceased was  taxed  to  his  heirs,  to  whom  It  was 
not  lefl»lly  taxaUe,  does  not  prevent  Us  ad- 
ndniitrator,  to  whom  It  was  or  law  tazaUe, 
from  mabttalniiv  a  petition  for  the  abatemant 
of  tjhe  wnmgfol  assessment. 

Petition  by  Geotstt  SL  Kent,  of  Plttafl^ 
admlntgtratpr  of  the  estate  of  John  J.  Bdl, 
late  of  Buter,  and  the  heirs  of  said  John  J., 
reetdents  of  Exeter,  for  tlie  abatement  of  a 
tax  aasessed  by  the  selectmen  of  that  town 
against  the  htiis  of  John  J.  Bell  upon  bank 
atock  betonglng  to  Bell'a  estate.  The  bank 
stock  was  do^  returned  for  taxation  In  Pltts- 
fleld  hy  Kent,  and  there  taxed.  The  defmd- 
ants  demur  to  the  petition.  Demurrer  ot»- 
niled. 

Bamham,  Brown  &  Warren  and  William  P. 
Cbadwlck,  for  plalntiffa.  Eastman,  Young  & 
O'Neill,  for  defendants. 

PARSONS,  J.  The  personal  estate  of  a 
X>er8on  deceased  is  taxable  to  bis  administra- 
tor, resident  In  this  state,  in  the  town  In 
which  such  administrator  resides,  except  In 
the  cnse  of  a  special  administrator  appointed 
becaose  of  delay  In  determining  the  final 
grant  of  administration.  Pub.  St  c.  56, 
14,  26,  27;  Id.  c.  188.  i  21;  Laws  1885,  c.  56; 
Laws  1832,  Nov.  Sess.,  e.  105,  |§  1,  2;  Laws 
1830.  p.  556;  Laws  1827,  c.  59;  Rev.  St.  c.40, 
{  12.  Tbe  defendants  claim  the  personal  es- 
tate of  tbe  deceased  la  taxable  In  Exeter  to 
bis  heirs,  under  Pub.  St  c.  56,  i  26.  This 
section,  corresponding  to  Rev.  St  c.  40,  |  11, 
Is  Intended  to  apply  to  the  not  uncomiDon 
case  where  at  tbe  time  of  tbe  assessment  no 
administrator  has  been  appointed.  The  sec- 
tion Is  as  follows:  "Estates  of  persons  de- 
ceased may  be  taxed  to  the  widow,  to  any  of 
the  children,  to  the  heirs,  or  to  any  other  per- 
son who  will  consent  to  be  considered  as  In 
possession  thereof."  Pub.  St  c.  56,  §  26.  If 
this  section  were  the  only  statutory  provision 


upon  tbe  subject.  Its  provisions,  apoo  tbe 
facts  alleged,  would  not  authorize  tbe  assess- 
ment In  Exeter  of  the  tax  complained  of. 
rpon  the  grant  of  administration,  the  title  to 
all  the  personal  estate  of  the  deceased  vested 
in  the  administrator,  Kent,  aa  trustee  for  the 
heirs  and  creditors.  Parsons  v.  Parsons,  9 
N.  H,  309;  Ladd  v.  Wlggln,  35  N.  H.  421, 
430.  The  petition  alleges.  In  substaiLce,  that 
the  petitioner,  Kent  was  In  possession  of  the 
property,  and  consented  to  be  taxed  therefor. 
The  pro]?erty,  not  being  within  any  of  the 
exceptions  to  the  general  rule  tiiat  personal 
property  Is  taxable  In  the  town  where  the 
owner  resides  (Pub.  St  c.  56,  H  1,  7,  »,  10, 
15-10),  was  legally  taxable  in  Plttsfleld.  It 
was  also  there  taxable  under  the  section  cited 
by  the  defendants,  for  It  was  legally  in  the 
possession  of  Kent  as  administrator,  and  his 
consent  If  necessary,  that  he  "be  considered 
as  In  the  possession  thereof,"  Is  the  only  In- 
ference deduclble  from  tbe  facts  alleged.  Be- 
ing legally  taxable  in  Plttsfleld,  It  could  not 
without  violation  of  constitutional  and  statu- 
tory provisions,  be  also  taxed  in  Exeter. 
Const  art  5;  Pub.  St  c  55,  i  10.  Kent,  not 
t>etng  a  resident  of  Exeter,  was  not  required, 
under  Id.  c.  57,  to  file  an  inventory  with  the 
selectmen  of  Exeter,  and  It  Is  not  claimed  he 
la  In  fault  for  not  doing  ao.  Hia  failure  to 
file  such  Inventory,  therefore,  does  not  pre- 
vent the  maintenance  by  him  of  this  petition. 
Town  of  Farmington  v.  Downing,  67  N.  H. 
441,  442,  80  AU.  346;  Carpenter  v.  Dalton,  58 
N.  H.  615,  617;  Guaranty  Oo.  v.  Portsmouth, 

59  N.  H.  33;  Manufacturing  Oo.  t.  Strafford. 
51  N.  H.  455.  470-472;  Dewey  v.  Stratford. 
40  N.  H.  2(»,  207.  The  fact  that  the  prop- 
erty was  taxed  to  persons  to  whom  it  was 
not  legally  taxable  cannot  prevent  the  main- 
tenance of  this  petition  for  the  abatement  of 
the  wrongful  assessment  by  the  person  to 
whom  It  was  by  law  taxable,  without  disre- 
garding "the  comprehensive  standard  of  Jus- 
tice which  the  l^lslature  plainly  establish- 
ed," and  doing  violence  to  the  principles  of 
natural  Justice,  In  tbe  spirit  of  which  the 
statute  which  la  the  foundation  of  the  present 
proceeding  has  been  heretofore  construed. 
Oaipenter  v.  Dalton;  Guaranty  Co.  v.  Ports- 
mouth; Dewey  v.  Stratford,  supra;  Melvln  v. 
Weare,  66  N.  H.  436;  Manchester  MiUs  v. 
Mancheater,  58  N.  H.  38;  Perley  v.  DoUoff, 

60  N.  H.  504.  The  petition  being  maintain- 
able by  Kent  as  administrator.  It  Is  not  neces- 
sary t9  consider  whether,  upon  the  facts.  It 
could  be  maintained  by  tbe  other  plaintiffs 
atcme.  Demurrer  overruled.  AU  concurred. 


(68  N.  H.  m} 

JENNESS  r.  JONES. 
(Snpreme  Court  of  New  Hampshire.  Strafford. 
July  81,  1896.) 

TRESPASS— PLEADING— EVIDENCB  —  INSTRUC- 
TIONS—SPECIAL  VERDICT— AMENDMENT. 
1.  Whether  justice  required  the  allowance  of 

aa  amendment  to  a  declaration  ia  an  actioo  of 
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treqjMSS,  adding  a  count  alteghiff  that  defend- 
ant'a  acta  were  malldous,  and  terrified  plalatJfl, 
and  Injared  her  feelings,  waa  a  question  ot  (act 
for  the  trial  term. 

2.  Evidence  tending  to  show  that  defmdant 
had  made  admissions  in  plaintifTe  favor,  in  an 
intAiriew  had  for  the  purpose  at  settling  the 
controversy  after  action  bniag^t,  was  admlast' 
ble  where  snch  admissiona  were  not  made  un- 
der an  offer  of  compromise. 

3.  Where  the  jury  assessed  plainttflTs  damage^ 
in  treRpasa  at  $25,  and  iniary  to  plaintiff's  feri- 
ings  at  $70.88.  and,  on  the  court's  inquiry  be- 
fore they  separated,  atated  that  the  $25  was 
compenaatiuu  for  Injury  to  the  land  and  the 
$70.38  was  compensation  for  plaintiff's  fright 
and  mental  shock,  and  the  foremaE,  under  the 
court's  direction,  signed  a  graeral  verdict  for 
$05.38.  such  inquiry  and  direction  of  a  graeral 
verdict  were  not  error. 

Exceptions  from  Strafford  county. 
Action  between  JeoneH  and  Joum.  De- 
tmdant  brings  exceptions.  OTorniled. 

Trespass  qimre  clausnm.  The  plaintiff  In- 
troduced teatlmony,  subject  to  the  defend- 
ant's exception,  tending  to  show  that  the 
defendant  made  certain  admisslona  In  favor 
of  the  plaintiff  In  an  Interview  had  upon  the 
premises  after  the  action  was  brought,  for 
the  purpose  of  settling  the  controversy  and 
avoiding  litigation.  The  defendant  denied 
that  he  made  the  admissions.  The  Jury  were 
Instructed  (without  exception),  In  substance, 
that  If,  In  the  course  of  negotiations  for  a 
compromise,  the  defendant  made  statements 
of  fact  in  the  nature  of  admissions,  they 
would  be  competent  evidence;  but,  if  he  did 
not  make  any  of  the  statements  claimed  to 
be  Admissions,  tbe  testimony  concerning  the 
Interview  would  be  Incompetent,  and  should 
not  influence  them  In  the  least  In  forming 
their  verdict.  The  plaintiff  was  permitted  to 
amend  tbe  writ  by  addln;;  a  count  alleging 
that  the  defendant's  acts  were  malicious,  and 
terrlfled  the  plaintiff,  and  Injured  her  feel- 
ings. Testimony  was  Introduced  by  the  plain- 
tiff tending  to  sustain  these  allegations,  and 
the  Jury  were  Instructed  that  if  they  found 
for  the  plaintiff,  and  that  she  was  frightened 
and  shocked  by-  the  defendant's  malicious 
acts,  she  was  entitled  to  compensation  for 
such  Injury  In  addition  to  compensation  for 
Injury  to  the  real  estate.  The  Jury  returned 
A  verdict  for  tbe  plaintiff,  assessing  damages 
"In  the  sum  of  $25;  Injury  to  the  plaintiff's 
feelings,  $70.38."  In  reply  to  an  Inquiry  by 
the  court  before  they  separated,  they  said  the 
$26  waa  compensation  for  the  Injury  to  the 
land  and  tbe  $70.38  was  compeosatlod  for  the 
plaintiff's  fright  and  mental  shock.  The  court 
thereupon  directed  the  foreman  to  sign  a 
general  verdict  for  $95.38,  which  he  did.  The 
defendant's  counsel  were  not  present  when 
this  was  done.  No  exception  was  taken  by 
the  defendant  to  any  of  the  matters  stated 
In  this  paragraph  until  several  days  after- 
wards. The  defendant  moves  to  set  aside  the 
verdict  for  alleged  errors  herein  atated. 

Worcester,  Gafney  &  Snow,  for  plaintiff. 
Samael  S.  Parker  and  Jamea  A.  Edgerly,  tor 
defendant 


PARSONS,  J.  WheOier  Justice  required  the 
allowance  of  the  amendment  auulng  an  ad* 
dltlonal  count  to  the  declaration  waa  a  ques- 
tion of  fact  determinable  at  the  trial  term. 
Morgan  v.  Joyce,  66  N.  H.  476,  30  Ad.  1119; 
Broadhurst  t.  Morgan.  66  N.  H.  480,  29  AtL 
553;  Gage  v.  Gage,  66  N.  H.  282,  292,  20  Atl. 
543.  The  exception  to  the  evidence  admitted 
cannot  be  sustained.  Tbe  role  Is  strictly  held 
In  this  state  that  an  offer  to  compromise  li 
not  to  be  shown,  on  account  of  the  tendency 
such  a  practice  would  have  to  discourage 
the  settlement  of  disputes.  But  It  is  at  the 
same  time  held  with  equal  clearness  that  any 
Independent  admission,  though  made  In  tSie 
course  of  negotiations  for  a  compromise,  may 
be  shown.  Colbum  v.  Town  of  Groton,  66 
N.  H.  151,  156,  28  Atl.  95,  citing  Plummer 
Currier,  52  N.  H.  287,  206;  Harrington  v.  In- 
habitants of  Lincoln,  4  Gray,  563,  567;  Dor- 
gln  V.  Somers,  117  Mass.  55,  61;  Draper  t.  In- 
habitants of  Hatfield,  124  Mass.  53,  66;  Kvana 
V.  Smith,  6  T.  B.  Mon.  36S.  The  only  ques* 
tlon  In  the  present  case  appears  to  have  been 
whether  the  statement  to  the  evidence  of 
which  exception  Is  taken  was  In  fact  made. 
It  does  not  seem  that  there  was  any  claim 
that  the  statement  was  made  or  Intended  as 
jmrt  of  an  offer  of  compromise,  or  was  other 
than  an  independent  admission,  though  made 
in  tbe  course  of  negotiations  for  compromise. 
The  defendant's  contention  was  that  he  did 
not  make  the  srtatement  at  all;  not  that  be 
made  It  imder  cover  of  an  offer  of  comprom- 
lae.  The  dispute  upon  this  point  was  prop- 
erly submitted  to  tbe  Jury  under  Instructions 
to  which  there  Is  no  exception,  and  the  Jury 
were  distinctly  told,  in  substance,  that  tbe 
fact  of  the  attempted  compromise  was  not  evi- 
dence which  should  Influence  them.  If  the 
facts  were  otherwise,  and  there  had  been 
dispute  whether  the  statement  of  which  evi- 
dence was  introduced  had  been  made  as  an 
Independent  admission  of  fact  In  the  course 
of  negotiations  for  settlement,  or  was  made 
as  part  of  an  offer  of  compromise.  In  the  one 
case  it  would  have  been  admissible;  In  the 
other,  not.  If,  tipon  the  evidence,  It  had  been 
doubtful  whether  the  alleged  admission  was 
intended  as  an  independent  statement  of  fact 
or  not  the  evidence  might  properly  have  been 
submitted  to  the  Jury  with  Instructions  to 
"ascertam  the  meaning  of  the  party  making 
It  and  *  •  •  Inquire  and  consider  what 
were  the  views  and  Intention  of  the  defend- 
ant In  making  It;  that  If,  viewing  It  in  this 
way,  they  should  find  that  it  was  Intended 
by  1dm  as  an  admission  of  a  fact  then  it  Is 
to  be  considered  by  them  as  evidence,  other- 
wise they  will  lay  it  out  of  the  case.'*  Col- 
burn  V.  Town  of  Groton,  66  N.  H.  151.  158, 
28  Atl.  85;  Bartlett  v.  Hoyt  33  N.  H.  151, 
154,  165,  168;  Field  v.  Tenney,  47  N.  H.  513. 
515,  521;  Hall  v.  Brown,  58  N.  B.  93,  91.  98; 
Carr  v.  Ashland,  62  N.  H.  665.  668.  But  the 
question  of  fact  upon  which.  In  such  case^ 
the  competency,  or  otherwise,  of  the  evidence 
depends;  need  not  necessarily  Se  submitted 
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to  the  Jury,  but  may  be  found  by  the  court 
In  passing  upon  the  competency  of  the  evi- 
dence. Colburn  v.  Town  of  Groton,  supra.  It 
Is  not  suggested  tbat  In  the  present  case  there 
was  any  such  dispute,  or,  if  there  were,  that 
there  Is  any  ground  upon  which  the  finding 
of  fact  InrolTed  In  the  ruling  of  the  court 
admittinf;  the  testimony  should  be  set  aside 
as  against  the  eTidence.  Colbum  t.  Town  of 
OiDton,  66  N.  H.  154,  160.  2S  AtL  9S.  No  er- 
ror appears  In  the  Inquiry  by  the  court  of  the 
Jury,  or  In  the  direction  of  the  general  verdict 
(Dearboiii  v.  Newhall,  68  N.  H.  SOI),  even  If 
the  exceptions  thereto  had  been  seasonably 
taken,  as  required  by  the  flftr-third  rule  of 
court  (06  N.  H.  590).    Eixceptlons  overruled. 

CHASB,  3^  did  not  alt  The  others  con- 
can-ed. 

(72  Coaa.  176) 

NEW  HAVBN  STBAM  SAWMILl  CO.  et  al. 

V.  crrr  of  nhw  haven  et  ai. 

CANNON  V.  SAME. 

fflapreme  Court  of  Errors  of  Connecticut.  Nov. 
7,  1809.) 

UUNIOIPAL  CORPORATIONS-CHANOB  OF 
ORADB-mTSIlBST  ON  DAUAQBS. 

la  an  action  for  damages  caused  by  change 
of  grade,  plaintiffs  should  be  allowed  Interest 
from  the  time  thdr  damages  were  liquidated 
to  that  when  th^  are  put  into  formal  judg- 
ment, where  there  are  no  delays  attribntaole  to 
plahitlffi^  fault. 
Andrews,  C.  J.,  and  Hameraley,  J.,  dissenting. 

Motion  by  plaintiffs  that  Interest  be  allow- 
ed on  sums  for  which  judgment  had  been 
advised.  44  Atl.  233.  Granted. 

Henry  Stoddard  and  John  W.  Bristol,  for 
plaintiffs.  Gewge  D.  Watrona  and  A.  Hea- 
ton  Bobertson,  for  defendants. 

PER  CURIAM.  The  question  whether  in- 
terest should  be  allowed,  in  addition  to  the 
principal  sums  reported  by  the  committee, 
was  not  made  the  subject  of  argument  by 
counsel,  nor  consideration  by  the  court,  when 
the  cause  was  heard  at  the  June  term.  The 
terms  of  the  rescript  which  was  sent  down 
are  such  as  to  exclude  its  allowance.  Upon 
cousideration  of  the  present  motion,  we  are 
of  opinion  that  no  allowance  should  be  made 
In  the  nature  of  Interest  from  any  date  prior 
to  that  of  the  filing  of  the  committee's  report 
At  that  date,  however,  the  damage  which 
the  plaintiffs  have  suffered  was  definitely  as- 
certained. The  delays  which  have  followed 
are  not  attributable  to  their  fault.  To  give 
them  Just  compensation  for  the  Injury  which 
has  been  occasioned  to  them  for  the  public 
good,  It  Is  necessary  to  make  them  an  al- 
lowance In  the  nature  of  Interest  from  th^ 
period  when  their  damages  were  liquidated 
to  that  when  they  are  put  Into  formal  Judg- 
ment It  Is  therefore  ordered  that  in  record- 
ing the  Judgments  of  this  court  In  said  causes 
the  advice  given  be  entered  as  advice  to  ren- 
der Judgment  In  favor  of  the  New  Haven 
44A-88 
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Steam  Sawmill  Company  for  the  sum  of  $22,- 
702.84,  and  In  favor  of  John  8.  Cannon,  ex- 
ecutor, for  the  sum  of  (12,444.95,  with  legal 
interest  on  said  respective  amounts  from  the 
date  of  the  filing  of  the  committee's  report, 
and  costs;  and  that  the  costs  of  this  court  be 
also  taxed  In  favor  of  Oie  reqectlTe  plain* 
tiffs. 

HAMERSLEY,  J.  (dissenting).  The  statu- 
tory liability  for  damages  caused  by  change  of 
grade  Involves  no  liability  tor  interest  until 
the  amount  of  the  damage  Is  determined  ac- 
cording to  law.  Nonpayment  by  the  parties 
responsible  for  the  damage  before  that  time 
Is  not  a  breach  of  daty  for  which  Interest  can 
be  allowed. 

ANDREWS,  a  J.,  concurred  with  HA- 
MERSLET.  J. 

<9S  Ha.  US) 

FARMINGTON  VILLAGE  CORP.  v.  FAB- 
MINGTON WATER  CO. 

(Supreme  Judicial  Court  of  Maine.   Oct  6, 
1890.) 

SALBS-CONTRACT-OFTION-OPBOIPIO  PBR- 

•  rORHANCE. 

The  defendant  water  company  contracted  In 
writing  to  supply  the  plaintiff  village  cmiwration 
with  water  tor  a  tarm  of  years,  and  also  agreed 
In  the  same  writing  to  terms  by  whl<^,  at  the 
expiration  of  the  term,  the  plaintiff  might  take 
over  the  defendant's  rights  and  works  at  an  ap- 
praisal to  be  fixed  by  three  disinterested  men, 
one  to  be  selected  by  each  of  the  pardeB,  and  a 
third  one  hy  the  two  so  selected,  said  appraisal 
to  be  the  suin  at  which  the  plaintiff  "shall  have 
the  right  to  boy  said  rights  and  works,  and  for 
which  said  company  agree  to  sell  said  corpora- 
tion the  works  and  rights  aforesaid." 

At  the  expiration  of  the  term  the  'corpora- 
tion voted  "to  proceed  to  aacertain  the  price  at 
which  it  may  purchase  the  wwks  and  rights" 
of  the  water  company,  as  provided  In  the  con- 
tract, and  selected  a  disinterested  appraiser. 
The  defendant  company,  though  notified  there- 
of, and  requested  to  select  an  appraiser  on  its 
part,  declined  so  to  do.  Insisting  that  it  was  not 
required  to  do  so,  by  the  terms  of  the  contract 
until  the  village  corporation  had  first  bound  it- 
self to  purchase  at  whatever  sum  might  be  fixed 
by  the  appraisers. 

Upon  a  bill  In  -equity  by  the  plaintiff  to  ob> 
tain  specific  performance  of  the  contract  by  com- 
pelling the  water  company  to  select  snch  an  ap- 
praiser, held,  that  the  defendant  water  company 
clearly  and  expressly  yielded  an  agreemrat  to 
sell  at  the  appraisal;  that  the  village  corpora* 
tloa  did  not,  even  by  inference,  yield  an  agree- 
ment to  bay  at  the  appraisal;  that  It  however, 
retained  the  right  to  buy,  and  that  this  option 
of  purchase  was  to  be  exercised  after  the  ap- 
praisal. 
(Official.) 

Report  from  nipreme  Jndldal  court,  Frank- 
lin county. 

Bill  by  the  Farmlugton  village  corporation 
against  the  Farmlngton  Water  Company. 
Bill  sustained. 

Bill  In  equity,  heard  on  bin,  answer,  and 
testimony  to  compel  specific  performance  of 
a  contract  dated  October  17.  1891,  between 
the  parties,  by  which  the  plaintiff  claimed  It 
had  the  right  to  purchase,  and  the  defendant 
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was  obliged  to  sell,  the  rights  and  works  of 
the  defendaot,  at  the  plalntllTB  option,  after 
an  appralsaL  The  plaintiff's  contention,  as 
stated  by  It,  appears  In  the  eleventh  para- 
graph of  Its  bill,  as  followBi  'That  your 
complainants  ere  desirous  of  ascertaining  the 
price  at  which  they  shall  have  the  right  to 
purchase  said  company's  entire  works,  rights, 
and  franchise,  and  for  which  the  said  com- 
pany agreed  to  sell  said  corporation  Its  en- 
tire works,  rights,  and  franchise  aforesaid, 
and  which  contract  and  agreements  therein 
contained  the  said  corporation  are  desirous 
of  having  fulfilled  by  said  respondents;  bnt, 
as  the.  Farmington  Water  Company  wlU  not 
appoint  a  man  to  assist  la  fixing  the  value 
of  Its  works  and  rights,  in  accordance  with 
the  terms  of  said  cootract,  your  complain- 
ants are  deprived  of  their  legal  rights,  and 
are  remediless  In  the  premises,  and  that  they 
have  no  adequate  remedy  at  law,  whereas 
the  remedy  In  equity  Is  ample." 

The  prayer  of  the  bill  was  that  the  defend- 
ant "may  be  required  to  select  a  disinterested 
man,  aud  in  fixing  an  appraisal  of  the  snid 
Farmington  Water  Company's  'entire  works, 
rights,  and  franchise,  as  provided  in  Its  eon- 
tract,"  etc. 

The  plaintiffs  relied  principally  on  article 
10  of  the  contract  between  them  and  the  de- 
fendant water  company,  which  provided, 
among  other  things,  for  au  appraisal  of  the 
works  and  rights  of  the  Farmington  Water 
Company,  "aud  said  appraisal  shall  be  the 
sum  at  which  the  said  corporation  shall  have 
the  right  to  buy  said  works  and  rights,  and 
for  which  the  said  company  agree  to  sell  to 
said  corporation  the  works  and  rights  afore- 
said." 

Article  11  of  the  contract  Is  as  follows: 
"And  In  consideration  of  the  above  premises 
and  agreements  of  said  company  the  said 
corporation  hereby  agrees  to  pay  to  said  com- 
pany for  the  use  of  water  for  the  purposes 
aforesaid,  and  In  the  manner  and  on  the  con- 
ditions aforesaid,  the  sum  of  twelve  hundred 
dollars  ($1,200)  per  annum  for  the  said  term . 
of  five  years,  said  sum  to  be  paid  In  ten  equal 
semiannual  payments,  as  follows,  viz.  •  • 

The  defendant  water  company  refused  to 
choose  an  appraiser,  upon  the  ground,  as  It 
alleged,  that  the  corporation  had  failed  In  the 
performance  of  a  condition  precedent,  to  wit, 
to  vote  to  purchase  the  system  of  the  com- 
pany at  the  price  to  be  ascertained  by  the 
appraisers:  and  contended  that  it  was  not 
legally  or  equitably  bound  to  proceed  with  an 
appraisal  under  article  10  of  the  contract  until 
the  corporation  had  signified  Its  Intention  to 
purchase,  or  voted  to  purchase,  or  In  some 
legal  manner  bound  Itself  to  purchase  and 
pay  for  the  water  system  at  the  sum  found 
by  the  three  disinterested  appraisers. 

The  Issue  thus  presented  on  the  part  of  the 
defendant  company  Is  thus  stated  In  their 
answer,  with  other  defenses: 

"And  the  defendant  company  admits  that 
It  was  the  Intention  of  the  parties  thereto, 


as  therein  expressed,  that  the  Farmington 
village  corporation  should  have  the  right  to 
purchase  the  entire  works  and  rights  of  the 
said  Farmington  Water  Company  at  the  ex- 
piration of  said  contract  at  an  appraisal  to 
be  made  as  th^eln  set  forth,  bnt  that  what- 
ever right  or  option  to  purchase  was  thereby 
given  to  said  complainant  company  must  and 
should  be  exercised  t)efore  the  said  ai^ralsal 
had  been  made;  and  that,  to  entitle  the  said 
Farmington  village  corporation  to  an  ap- 
praisal, It  must  signify  Its  cooa^t  to  and 
agree  to  purchase  said  entire  works  and  rights 
at  the  sum  to  be  found,  or  that  might  be 
found,  by  said  appraisers. 

"That  the  said  complainant  corporation  has 
not  only  neglected  so  to  do,  but  has  expressly 
refused  to  so  signify  Its  consent  and  agree- 
ment, and  the  said  defendant  ctmipany  refers 
to  the  records  of  the  meetings  of  the  Farm- 
ington village  corporation  held  December  7, 
1S97,  and  January  19,  1898.  annexed  to  the 
complainant's  blU  In  proof  thereof.    •    •  * 

"That  whether  the  person  chosen,  viz.  Hon. 
Enoch  Foster,  was  ready,  at  the  time  of  the 
service  of  said  notice,  to  discharge  the  dntfes 
required  of  him  as  a  member  of  said  commit- 
tee of  appraisal,  the  defendant  has  no  knowl- 
edge. 

"T^at  at  the  time  of  the  service  of  said  no- 
tice his  appointment  or  choice  by  said  c<Hn- 
mlttee  had  not  been  approved  by  the  corpora- 
tion, and  though  requested  by  the  defendant 
company  to  ^ve  the  name  of  the  appraiser  bo 
chosen,  and  referred  to  In  said  notice,  the 
committee  of  said  corporation,  -and  the  offi- 
cers thereof,  refused  so  to  do. 

"The  defendant  company  further  avers  that 
It  was  not  the  Intention  of  the  parties  to  said 
contract,  as  therein  set  forth  In  said  arUcIe 
10,  that  the  said  complainant  could  exercise 
its  right  of  purchase  after  the  value  of  the 
said  works  and  rights  had  been  fixed  by  the 
appraisers,  thus  leaving  It  to  the  option  of  the 
corporation  to  purchase  at  the  sum  so  fixed, 
and  In  case  of  refiisal  to  purchase  entalUi^ 
upon  the  defendant  the  large  and  unnecessary- 
expense  attending  such  appraisal,  but  that 
said  corporation  must  exercise  such  right  be- 
fore the  commencement  of  proceedings  to  se- 
cure such  appraisal  or  at  least  before  It  could 
require  the  defendant  company  to  appoint  a 
disinterested  peraon  aa  apiwalser  under  aald 
section." 

It  was  admitted  that  the  counsel  for  the 
Farmington  village  corporaition  was  nottfled 
several  times  by  the  counsel  for  the  defend- 
ants, after  the  expiration  of  the  contract,  and 
Iwfore  the  bringing  of  the  bill  In  equity,  that 
they  were  willing  to  proceed  to  an  appraisal 
and  sell  their  property  after  plalndff  corpom- 
tlon  had  voted  to  bay  the  same. 

It  was  also  admitted  that  the  notices  of 
the  Farmington  village  corporation  to  the 
Farmington  Water  Company  of  the  ai^int- 
ment  of  an  appraiser  were  seasonably  ^-ren. 

A  witness  called  by  the  defendants  teatUled, 
subject  to  objection: 
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"I  waa  acting  for  the  Farmlngton  Water 
Oompany  at  the  time  this  contract  was  made. 

"Q.  Will  you  state  the  circumstances  and 
the  situation  of  the  parties  to  the  contract 
at  the  time  of  the  making  V 

"A.  There  were  several  meetings  of  the  - 
corporation  held  at  different  times,  and  it 
was  a  long  time  before  the  corporation  voted 
to  purchase  the  water  rights  of  the  company, 
and  the  question  arose  as  to  future  monopoly 
In  case  the  water  company  established  Its 
K'orks.  •  •  •  And  the  question  arose  as 
to  whether  the  water  company  would  not 
have  a  monopoly  In  It  later,  and  the  corpora- 
tion wanted  an  option  to  purchase.  As  I 
recollect  It,  that  was  one  of  the  strong  in- 
ducements held  out  to  the  corporation  In  or- 
der to  obtain  a  vote  of  the  corporation,~that 
they  could  have  an  option  to  buy.  And  as  to 
the  terms  of  the  contract  It  was  suggested 
how  they  should  come  at  the  appraisal,  and 
the  reference  was  suggested,  and,  as  was  In- 
tended to  be,  incorporated  Into  the  terms  of 
the  contract  As  an  inducement  for  the  cor- 
poration to  purchase,  the  water  company  in- 
serted in  the  contract  the  provision  giving 
them  the  right  to  purchase,  as  I  remember  it. 

"By  the  Court:  Q.  Whether  the  question 
was  discussed  at  all  that  the  agreement  to 
purchase  on  the  part  of  this  corpo».tIon 
should  l:>e  a  condition  iffecedrait  to  the  exer- 
cise of  this  right? 

"A.  I  don't  know  that  that  question  ever 
arose  in  that  form.  I  think  the  question 
arose  as  to  how  the  matter  should  be  de- 
termined in  case  the  corporation  sboold  want 
to  buy;  and  a  reference  was  suggested,  and 
the  reference  was  put  in  that  form.  I  could 
only  state  the  understanding,  and  as  the  un- 
derstanding has  been  Incorporated. 

"Q.  As  I  understand  you,  the  principal 
question  discussed,  and  the  principal  desire 
indicated  by  the  parties  at  that  time,  was  to 
protect  themselves  against  foture  monopoly? 

"A.  Yes,  your  honor.  It  waa  urged  at  the 
time,  at  the  different  bearings,  and  the  ques- 
tion arose,  whether  the  corporation  was  in  a 
legal  position  so  Yt  could  construct  a  plant  of 
its  own." 

It  was  admitted  that  Enoch  Foster  was 
ready  and  willing  to  act  as  one  of  the  ap- 
praisers. 

Argued  before  PETERS,  C.  J.,  and  E'NIERY, 
WISWELL,  STROUT.  SAVAGE,  and  FOO- 
LER, JJ. 

Jos.  a  Holman  uid  Frank  W.  Butler,  for 
plaludff.  B.  E.  Rlchardik  for  defendant. 

EMERY,  J.  In  a  written  instrument  of 
contract  between  the  Farmlngton  village  cor- 
Ikoratlon  and  the  Farmlngton  Water  Com- 
pany, dated  October  17,  1891  (in  which  are 
various  provisions  as  to  the  nature  and  ex- 
tent  of  the  water-supply  services  to  be  ren- 
dered by  the  water  company  for  the  term  of 
five  years),  is  the  following  provision  as  to 
the  right  of  the  village  corporation  to  take 


over  the  company's  rights  and  works  at  tiie 
end  of  the  five  years,  viz.: 

"Art.  10.  It  l8  further  agreed  that  the  said 
corporation  shall  have  the  right  to  purchase 
the  said  company's  entire  works  and  rights 
at  the  expiration  of  the  term  of  this  contract, 
or  during  the  term  of  kny  renewal  thereafter, 
at  an  appraisal  to  be  fixed  by  three  disin- 
terested men,  one  to  be  selected  by  the  nid 
corporation,  one  by  the  said  company,  and 
the  third  by  the  two  so  selected;  and  said 
appraisal  shall  be  the  sum  at  which  the  said 
corporation  shall  have  the  right  to  buy  said 
works  and  rights,  and  for  which  said  com- 
pany agree  to  sell  said  corpontlmi  the  worki 
and  rights  aforesaid." 

At  the  expiration  of  the  term  of  five  years, 
the  Tillage  corporation  voted  "to  proceed  to, 
ascertain  the  price  at  which  It  may  purchase 
the  works  and  rights"  of  the  water  company 
as  provided  in  the  contract,  and  selected  a 
disinterested  man  as  appraiser  upon  its  part 
The  water  company,  though  notified  of  the 
action  of  the  village  corporation,  and  re- 
quested to  select  an  appraiser  upon  its  part 
declines  to  do  so,  and  Insists  that  It  is  not 
required,  by  the  terms  of  the  contract,  to  do 
so,  until  the  Tillage  corporation  flrat  binds 
itself  to  purchase  at  wbaterer  anm  might 
be  affixed  by  the  appraisers. 

Hits  bill  Is  brought  to  obtain  a  specific 
performance  of  the  contract  by  compelling 
the  water  company  to  select  an  appraiser  un- 
der article  10.  The  question  raised  Is  wheth- 
er, by  the  terms  of  the  contract,  the  Tillage 
must  bind  itself  to  purchase  at  the  appraisal 
before  obtaining  an  appraisal,  or  may  obtain 
an  appraisal,  and  then  elect  whether  to  pur- 
chase at  the  sum  fixed. 

Various  arguments  of  more  or  less  cogency 
hsTe  beei^  advanced  upon  either  side,  but  the 
last  clause  of  article  10  seems  to  us  declslte. 

It  Is  first  provided  in  the  article  that  the 
village  corporation  "shall  have  the  right  to 
purchase  the  said  company's  entire  works 
and  rights  *  *  *  at  an  appraisal  to  be  fixed 
by  three  disinterested  men,  one  to  be  selected 
by  said  corporation,  one  by  the  said  company, 
and  the  third  by  the  two  so  selected."  This  is 
all  the  language  as  to  the  rights  and  obligations 
of  the  parties  before  the  appraisal.  Had  the 
parties  stopped  there,  this  language  alone 
might  indicate,  perhaps,  that  the  village  cor- 
poration must  elect  and  bind  Itself  to  pur- 
chase at  the  appraisal,  as  was  held  in  Mont- 
gomery Gaslight  Co.  V.  City  Council  of  Mont- 
gomery, 87  Ala.  245.  6  South.  113,  by  the  de- 
fendant. The  parties,  however,  were  not 
content  with  this  language.  They  did  not 
leave  to  inference  from  It  the  rights  and  ob- 
ligations ot  the  parties  after  the  appraisal. 
They  proceeded  to  expressly  describe  them 
by  the  following  additional  language:  "And 
said  appraisal  shall  be  the  sum  at  which  the 
said  corporation  shall  have  the  right  to  buy 
said  works  and  rights,  and  for  which  the 
said  company  agree  to  sell  said  Corporation 
the  works  and  rights  aa  aforesaid."  The 
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antltlitisis  Is  conspIcnouB,  and  we  muBt  as* 
Bume  tliat  It  was  designed.  Tbe  water  com- 
pany clearly  and  expressly  yielded  an  a^e- 
ment  to  sell  at  tbe  appraisal.  Hie  Tillage 
corporation  did  not,  even  by  Inferencb,  yield 
an  agreement  to  bny  at  the  appraisal.  It 
expressly  retained,  taoweTer,  "the  right  to 
hvy."  This  option  of  purchase  was  to  be 
exercised  after  the  appralsaL  There  was  no 
sncb  clanse  as  language  In  the  contract  con* 
Btrued  by  the  Alabama  court  in  Montgomery 
Gaslight  Co.  T.  City  Council  of  Montgomery, 
Bnpra,  cited  by  the  water  company.  The 
water  company  must,  at  the  request  of  the 
Tillage  corporation,  co-operate  In  an  ap< 
pralsaL  After  such  appraisal,  the  Tillage 
corporaUon  mi^  or  not,  as  It  deems  best,  ex- 
ercise Its  "right  to  buy."  Such  was  the  ex- 
press contract  of  the  parties. 
Bill  sustained,  with  costs. 


(93  m) 

WIIJX)UGHBT  T.  ATKINSON  rtTKNISH- 
ING  00. 

(Supreme  Judicial  Gonrt  of  Maine.  Aug.  22, 

1899.) 

PUEADINO— ABIBNDHBNT— LBASB-BRVAOH  OF 
COVENAHT-DAUAOES. 

1.  Conrts  are  liberal  in  the  allowance  of 
amendments,  and  by  tbe  statute  (Rev.  St.  c.  fiZ, 
{  10)  mere  defects  In  form  and  drcnmstantial 
errors  and  mistakes  may  be  amended.  Bat  this 
Btetute  does  not  permit  of  an  amendment  which 
will  add  a  new  or  different  cause  of  action,  and 
this  court  has  In  numerous  cases  hdd  that  inch 
amendments  are  not  allowable. 

2.  Held  that,  as  the  amendments  offered  in 
this  ease  would  Introdace  new  and  additional 
causes  of  action,  they  cannot  be  allowed. 

8.  A  lease  to  the  defendant  for  a  term  of  three 
years  contained  this  clause:  "With  tbe  piiTilege, 
at  the  end  of  said  term,  of  re-leasing  for  a  term 
of  ten  years,  or  any  part  thereof,  at  tbe  aaftie 
yearly  rental."  Upon  the  last  day  of  the  orig- 
innl  term  tbe  tenant  gave  to  tbe  landlord  tbe 
following  written  notice:  "In  accordance  with 
the  option  contained  in  our  lease  of  tbe  WU- 
loughby  Block,  we  desire  to  notify  you  that  we 
will  re-lease  the  said  block  for  the  space  of 
three  months  from  tbe  expiration  of  the  lease." 
Held,  that  tbe  clau&c  quoted  from  tbe  lease 
should  be  constmed  as  a  present  demise  to  take 
effect  in  tbe  future  at  tbe  option  of  tbe  lessee, 
and  that  the  notice  giren  by  tbe  tenant  to  the 
landlord,  accompanied  by  a  contiDuation  of  pos- 
sesiitou.  was  Bufflcieat.  without  other  act,  to  con- 
tinue the  tenancy  under  tbe  lease  for  the  period 
named  in  the  notice. 

4.  Also,  that  the  tenancy  nnder  the  lease  hav- 
ing terminated  on  December  1, 1806,  upon  wlilch 
day  the  defendant  company  vacated  the  prem- 
ises, and  tendered  tbe  keys  to  the  plaintiff,  the 
defendant  Is  not  liable  for  any  rent  subsequent 
to  that  day. 

6.  A  lease  contained  the  usual  covenant  upon 
the  part  of  tbe  lessee  to  quit  and  deliver  up  tbe 
premises  to  the  lessor  at  the  expiration  of  the 
term  "in  as  good  order  and  condition,  reasooable 
use  and  wearing  thereof,  or  inevitable  accident, 
excepted,  as  the  same  are  or  may  be  put  Into  by 
tbe  said  lessor,  and  not  make  or  Buffer  any 
waste  thereof."  It  also  contained  tbis  provision: 
"With  the  privilege  of  removing  whatever  par- 
tition Baid  company  may  desire  to  remove  during 
their  term  of  occupancy,  provided  aaid  company 
replace  said  partition  in  as  good  condition  as 
th^  6nd  them." 

Ihe  property  leased  was  a  brick  bnllding  of 
three  stories  and  an  atUc  when  the  lessee  took 


possession.  It  consisted  of  two  stores  upon  the 
ground  floor,  offices  on  tbe  second  floor,  and 
balls,  with  anteroomB,  upasi  the  third  and  attic 
floors.  For  the  purpose  of  using  the  whole 
bnllding  as  one  stor&  the  lessee  took  down  .parti- 
tions, changed  tbe  locations  of  stairways,  and 
made  numerous  other  alterations. 

In  an  action  nnder  Rev.  St  e.  d4.  i  10,  to 
recover  damages,  among  other  things,  for  the 
defendant's  failure  to  comply  with  the  terms 
of  Itfi  covenants  to  restore  the  building  to  tbe 
same  condition  aa  when  rented,  hdd.  that  tbe 
measnre  of  damages  Is  the  cost  ot  doing  what 
tlie  defendant  covenanted  to  do.  but  did  not  do, 
—tbe  cost  of  replacing  tbe  partitions  and  restor- 
ing tbe  building  to  the  same  condition,  so  far  as 
these  Tolontary  alteTatI(HiB  are  concerned,  as  it 
was  in  when  leased. 

6.  The  court  does  not  dedde  whethw  the 
plaintiff  would  have  been  entitled.  If  he  had 
sued  for  it,  to  have  included  in  his  recoverable 
damages  a  ressonable  sum  for  tbe  loss  of  the 
nse  of  the  premises  during  the  time  necessary 
to  restore  toe  building  to  its  former  condition, 
liecause  this  claim  is  not  specified  in  the  account 
which  the  statute  requires  to  be  annexed  to  tbs 
writ 

7.  The  plaintiff  also  Bought  to  recover  In  the 
same  action  tbe  expense  Incoried  by  him  In  {riia- 
clng  an  elevator  in  tbe  building  and  in  remov- 
ing tbe  same.  Hdd,  that  the  case  does  not  dis- 
close any  oontraetnal  or  other  liaUllty  upon  the 
part  of  the  defendant  to  rehnhnvss  the  plaintiff 
for  Budi  expense. 

(OfBcialO 

Report  from  supreme  Jadidal  cotnt.  Knox 

county. 

Action  by  Jonathan  S.  WHUmghby  agalnat 
the  Atkinson  Fnndshlng  Company.  Bemand- 
ed. 

This  was  an  action  of  aiaampait  upon  an 
account  ann^ed,  brought  under  Rer.  St  e. 
94,  S  10,  to  recover  certabi  rents  claimed  to  be 
due  under  a  written  tease,  and  shK>  for  dam- 
ages done  to  the  pbUntUTs  prmlses  during 
their  occupancy  by  the  defendant 

Argued  before  PQTERS,  O.  J.,  and  BM- 
ERY,  HASKBJU^  WHITEHOUSB,  WIS- 
WELL,  and  STROtIT,  JJ. 

D.  N.  Mortland  and  M.  A.  Johnsou,  for 
phiintiff.  C.  B.  ft  A.  S.  littiefield.  for  defend- 
ant 

WISWELU  J.  Action  of  assnmprit  under 
Rev.  St.  c.  94, 1  10^  to  recoTer  rent  and  dam- 
ages to  the  premises  rented. 

1.  The  action  la  upon  an  accotmt  annexed. 
In  which,  among  others,  there  Is  an  Item  of 
rent  for  three  months  from  December  1,  1896, 
to  February  28,  1897,  $^.64,  and  an  Item 
for  damages  to  the  premises,  and  for  failure 
to  comply  with  the  terms  of  a  written  lease 
by  restoring  tbe  building  to  the  same  condi- 
tion aa  when  rented,  of  f2.094.57.  Before  fbe 
commencement  of  tiie  trial  the  plaintiff  moved 
to  amend  bis  declaration  by  so  changing  tlie 
item  for  rent  that  it  would  read  trom  Deoon- 
ber  1.  1896,  to  May  «U  1S97,  ¥980Jt8,  and 
by  adding  to  Qua  Item  for  the  cost  of  restaw- 
ing  tbe  premises  to  the  condition  in  which 
they  were  when  leased,  tbe  sum  of  |600. 

The  report  of  the  case  contains  a  stipula- 
tion that  the  court  shall  pass  upon  the  ques- 
tion as  to  whether  these  amendments  are  al* 
lowable.  We  think  that  thoy  are  dearly  not 
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Coorts  are  liberal  in  the  allowaooe  of  amend- 
menta.  and  by  the  statute  (Rer.  St  c.  82,  | 
10)  men  defects  In  fonn  and  drcmnatantlal 
erron  and  mistakes  may  be  amended.  Bnt 
this  statute  does  Qot  permit  of  an  amendment 
which  will  add  a  new  or  diftetent  cause  of 
action,  and  this  conrt  has  In  numouus  cases 
beld  that  such  amendments  are  not  allow- 
able. That  is  exactly  what  is  desired  In  this 
case.  The  plaintiff  sues  to  recover  a  qnar- 
ter'a  rent  ending  February  28tb.  The  amend- 
ment proposed  would  allow  him  to  recover 
another  quarter's  rent  ending  May  31st.— an 
entirely  new  cause  of  action,  and  therefore 
cannot  be  allowed.  This  Is  also  true  as  to 
tbe  other  amendment  offered.  Ttxe  statute  al- 
lowing the  maintenance  of  this  action  re- 
quires that  the  account  annexed  to  the  writ 
^ould  spedfy  "tbe  items  and  amount  claim- 
ed." There  is  such  a  specification  of  Items 
In  this  case,  in  which  are  enumerated  the  ser- 
eral  sums  upended  and  estimated  for  the 
puipoM  of  restoring  this  building  to  its  con- 
dition when  rented,  the  aggregate  of  which 
Items  is  uactly  the  amooot  claimed  under 
this  branch  of  the  case.  To  increase  that 
amount  would  be  to  add  a  new  sum  for  an 
Item  not  ortginaliy  specified  nor  sued.  It 
would  consequently  add  a  new  cause  of  ac- 
tion, and  is  consequently  not  allowable. 

2.  As  to  the  claim  for  rent  On  August  15, 
1893,  the  defendant  took  a  written  lease  of 
the  premises  for  tbe  term  of  three  years  from 
September  1,  1883.  "with  the  privilege;  at  the 
end  of  said  term,  of  re-leasing  for  a  term  of 
ten  years,  or  any  part  thereof,  at  the  same 
yearly  rental."  This  term  expired  September 
1,  1896.  But  the  defendant  company  con- 
tinued to  occupy  the  premises  until  Decem- 
ber 1st  following,  at  which  time  it  vacated 
them,  and  tendered  the  keys  to  the  plaintiff, 
who  refused  to  accept  them,  or  to  take  posses- 
sion of  the  building.  The  stipulated  rent  was 
paid  to  December  1st.  Whether  or  not  the 
defendant  Is  liable  for  any  rent  after  that 
date  depends  upon  the  nature  of  the  tenancy 
subsequent  to  tbe  expiration  of  the  term  of 
the  lease.  If  the  defendant  was  a  tmant  at 
wni,  then  by  statute  (Rev.  St.  c.  94,  }  2)  the 
tenancy  could  only  be  terminated  by  mutual 
consent  or  by  80  days*  notice  In  writing  given 
for  that  purpose. 

But  during  the  original  term,  upon  August 
81,  1896,  the  d^endant  gave  written  notice  to 
tbe  plaintiff  as  follows:  "In  accordance  with 
the  option  contained  In  our  lease  of  the  Wil- 
knighby  Block,  we  desire  to  notify  yon  that 
we  will  re-lease  the  said  block  for  the  space 
of  tihree  months  from  tbe  expiration  of  tbe 
lease."  It  Is  claimed  that  this  was  a  re-leas- 
Ing;  that  thereby  the  lease  was  extended  for 
tbree  months;  and  that  the  term  expired, 
without  further  notice  or  other  act,  upon  De- 
cember Ist  the  day  upon 'which  the  defendant 
vacated  the  store,  tradered  the  keys  to  the 
plaintiff,  and  up  to  whldi  time  the  payment  of 
Tent  is  admitted. 

We  think  that  this  contention  must  be  sus- 


tained. The  lease  gave  to  the  defoidant  the 
option  of  re-leaslng  the  premtoes  "for  a  term 
of  ten  years,  or  any  part  thereof." 

Tbe  tenant  seasonably  and  formally  gave 
written  notice  to  the  landlord  of  his  election 
to  continue  the  tenancy  mder  the  lease  tor  a 
further  period  of  three  months.  This,  accom- 
panied by  a  continuation  of  possession,  was 
sufficient  for  tbe  purpose.  According  to  the 
weight  of  authority,  tbe  clause  In  the  lease 
already  quoted  should  be  construed  as  a  pres- 
ent demise  to  take  effect  In  the  future  at  the 
option  ot  the  lessee. 

In  Sweetser  v.  McEenney,  S6  Me.  235.  the 
lease  was  "for  five  years,  and  as  much  longer 
as  be  desires."  The  court  held  that  between 
tbe  parties  to  such  lease  the  right  of  occupa- 
tion by  the  lessee,  so  long  as  he  fnlftUs  Its 
condition,  is  not  liable  to  be  defeated  at  ttaa 
option  of  the  lessor; 

In  Holley  t.  Young.  66  Me.  620,  the  lease 
was  for  one  year,  with  this  fnrtber  provisl<n: 
"We  further  agree  to  lease  to  said  Tonng 
[the  tenant]  said  premlsea  situated  in  Farm- 
Ington  village,  at  the  price  and  conditions 
named,  as  long  as  he  wishes  to  occupy  tbe 
same."  It  was  held  by  the  court  that  the  re- 
maining In  possession  by  ttae  tenant  at  the  ay 
plration  of  the  year  was  an  election  that  tbe 
tenancy  was  to  continue. 

The  tenancy,  tberef(M«,  was  terminated  up- 
on December  1.  1896,  tbe  day  upon  which  the 
premises  were  vacated,  and  tbe  defendant 
was  not  liable  for  rent  subsequent  to  that  day, 

3.  The  lease  contained  tbe  usual  covenant 
upon  the  part  of  the  lessee  to  quit  and  de- 
liver up  tbe  premises  to  tbe  lessor  at  tbe 
expiration  (rf  the  term  'in  as  good  order  and 
condition,  reasonable  use  and  wearing  there- 
of, or  Inevitable  accident  excited,  as  the 
same  are  or  may  be  put  into  by  the  said  lesr 
sor,  and  not  make  or  suffer  any  waste  then^ 
of."  It  also  contained  this  provision:  "With 
the  privilege  of  removing  whatever  parti- 
tions said  company  may  desire  to  remove 
during  their  term  of  occupancy,  provided 
9ald  company  replace  said  partitions  in  as 
good  condition  as  tbey  find  them." 

The  property  leased  was  a  brick  building 
of  three  stories  and  an  attic,  situated  on  one 
of  tbe  principal  business  streets  In  tbe 
of  Rockland.  When  the  lessee  took  posses- 
sion, it  consisted  of  two  stores  upon  tbe 
ground  floor,  offices  on  tbe  second  floor,  and 
the  third  and  attic  floors  were  flnisfaed  as 
halls  with  anterooms.  For  the  purpose  of 
using  the  whole  building  as  one  store,  the 
lessee  took  down  partitions,  changed  tbe  lo- 
cations of  stairways,  and  made  numerous 
other  alterations.  It  Is  not  claimed  that  the 
defendant  replaced  the  partitions  removed 
by.it  or  that  It  restored  the  building  in  other 
respects  to  the  same  condition  In  which  It 
was  at  the  time  of  the  lease.  This  work  has 
been  subsequently  done  to  some  extent  by 
the  landlord.  The  only  question  presented 
Is  as  to  tbe  rule  of  damages  to  be  adopted 
for  this  branch  oC  the  case. 
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Tbe  defendant  contends  that  the  measore 
of  damages  Is  the  Injury,  If  any,  to  the  mar- 
ket value  of  the  property;  that.  If  the  altera- 
tions made  by  the  lessee  enhance  the  market 
Talue  of  the  propertr,  no  damages  wonld  be 
recoverable  npon  this  branch  of  the  case. 
We  do  not  think  that  this  Is  the  correct  rale. 
The  plaintiff  was  the  owner  of  the  building 
so  arranged  as  to  consist  of  two  stores,  ofD- 
cet,  and  halls.  In  his  lease  he  allowed  tbe 
defendant,  at  Its  own  expense,  to  make  such 
alterations  as  wonld  convert  the  whole  bond- 
ing Into  one  store,  but  the  lessee  was  re- 
quired, by  the  provisions  In  the  lease  BlrCT.dy 
referred  to.  at  tbe  expiration  jof  the  term  to 
replace  any  partitions  removed,  and  to  de- 
liver np  the  building  In  as  good  condition  as 
when  leased.  The  defendant  cannot  say,  In 
answer  to  a  claim  for  damages  for  nonper- 
formance of  its  covenants,  that  the  radical 
changes  voluntarily  made  by  it  enhanced,  or 
did  not  diminish,  the  value  of  the  property. 
The  owner  was  entitled  to  exercise  his  own 
Judgment  as  to  tbe  interior  arrangement  of 
his  own  building.  He  allowed  the  altera- 
tions to  be  made,  but  he  protected  his  rights 
by  the  clauses  In  the  lease  which  required 
the  lessee  to  restore  tbe  building  in  the  same 
condition,  so  far  as  voluntary  alterations  are 
concerned,  as  when  leased. 

The  rule  as  to  the  measure  of  damages  is 
a  simple  one.  It  is  the  cost  of  doing  what 
the  defendant  covenanted  to  do  but  did  not 
do,— the  cost  of  replacing  the  partitions  and 
restoring  the  building  to  the  same  condition, 
so  far  as  these  voluntary  alterations  are  con- 
cerned, as  it  was  In  when  leased.  In  an 
English  case,  decided  by  the  court  of  queen's 
bench  in  18S1,  It  was  decided  that  the  meas- 
ure of  damages  for  a  breach  of  a  covenant 
to  leave  demised  premises  in  repair  Is  the 
amount  of  money  necessary  to  put  the  prem- 
ises into  the  state  of  repair  required  by  the 
covenant.  Joyner  v.  Weeks,  2  Q.  B.  31. 

It  Is  unnecessary  to  inquire  whether  the 
t;>IalntlEr  would  have  been  entitled.  If  be  bad 
sued  for  It,  to  have  Included  in  bis  recover- 
able damages  a  reasonable  sum  for  the  loss 
of  the  use  of  the  premises  for  the  time  nec- 
essary to  restore  the  bnlldlng  to  Its  former 
condition,  because,  as  we  have  seen,  this 
claim  Is  not  specified  In  tbe  account  which 
the  statute  requires  to  be  annexed  to  the 
writ 

Some  months  after  the  defendant  went 
into  possession  under  the  lease,  a  conference 
was  had  between  the  plaintiff  and  certain 
representatives  of  the  defendant  company,  at 
which  time  permission  was  given  by  the 
plaintiff  for  tbe  defendant  to  make  further 
alterations  to  the  building  than  those  re- 
ferred to  In  the  lease,  upon  tbe  agreement 
that  the  defendant  should,  upon  tbe  expira- 
tion of  the  tenancy,  restore  the  building  to 
ttM  same  condition  as  when  leased;  and 
snbsequently,  upon  February  15, 18&4,  a  writ- 
ten agreement  was  signed  by  the  plaintiff 
and  by  the  defendant's  local  manager  by 


the  terms  of  which  tbe  original  lease  was 
somewhat  modified  under  certain  contingen- 
cies; but,  aa  we  construe  this  written  agree- 
ment, It  In  no  way  affects  the  question  of 
the  defendantfs  liability  under  the  circum- 
stances of  the  case,  and  it  Is  consequently 
unnecessary  to  decide  the  question  raised  as 
to  tbe  authority  of  the  defendants  local  rep- 
resentative to  sign  Uils  asreement  In  tbe 
name  of  the  defendant 

4.  During  the  term,  some  time  prior  to 
March  1,  1896,  the  plaintiff,  at  his  own  ex- 
pense, pnt  an  elevator  into  tbe  building.  The 
cost  of  this,— some  $1,600,— t(^ether  with  the 
cost  of  Its  removal,  he  seeks  to  recover  of  tbe 
defendant  The  case  does  not  disclose  any 
liability  upon  the  i>art  of  the  defendant  to 
pay  either  of  these  sums.  Tbe  plaintiff  was 
Induced  to  make  this  outlay  for  placing  the 
elevator  In  the  building  by  the  representa- 
tives of  the  defendant  company,  and  was 
perhaps  led  to  believe  that  by  doing  so  it 
would  insure  the  conUnuatlon  of  the  tenancy 
for  a  long  term  of  years;  but  the  only  lia- 
bility which  tbe  defendant  assumed  with  re- 
spect to  the  elevator  was  to  pay  an  additional 
yearly  rent  equal  to  10  per  cent  of  the  coat 
of  tbe  elevator. 

In  accordance  with  the  terms  of  the  re- 
port the  case  Is  remanded  to  the  court  at 
nisi  prius  for  the  assessment  ot  damages  In 
accordance  wltb  this  opinion. 

Case  remanded. 

(M  u*.  lOU 

McKAT  T.  NSW  ENGIiAND  DBEDOING 
00. 

(Supreme  Jndidal  Court  of  Maine.  Oct  20. 

1889.) 

imW  TRIAI<-BXGBS8ITa  DAHA0B8. 

1.  A  verdict  as  to  the  defendants^  lialnUty  fot 
damages  should  stand,  and  judgment  be  eveotn- 
illy  rendered  thereon  for  tbe  puiintiS,  when  the 
law  coart  has  twice  granted  a  new  triali  upon 
motion  of  the  defendant  solely  upon  the  ground 
that  the  damages  are  excessive. 

2.  The  assessment  of  excesaive  damages  by 
the  Jnry  upon  a  second  trial  may  he  set  aside 
by  the  court,  and  damages  will  be  assessed  anew 
by  a  Jnry  nnaffeeted  with  any  contmtion  over 
the  qnesnm  of  the  defendants*  liability. 

(OffldaU 

On  motion  from  supreme  Judicial  court. 
Knox  county. 

Action  by  John  McKay  against  the  New 
England  Dredging  Company.  Judgment  for 
plaintiff.  Motion  by  defendant  for  new  trial. 
New  trial  ordered  for  assessment  of  damages. 

This  was  the  second  trial  of  an  'action 
brought  by  an  administrator  to  recover  dam- 
ages for  the  loss  ot  the  life  of  his  Intestate  by 
reason  of  the  negligence  of  the  defendant  cor- 
poration, and  In  which  the  Jury  returned  a 
verdict  of  $1,900  for  the  plaintiff.  The  action 
is  brought  under  the  provisions  of  chapter 
124  of  the  statute  of  1881,  for  the  benefit  of 
tbe  father  and  mother,  they  being  tbe  Boin 
heirs  of  the  Intestate. 

At  the  trial  of  the  first  action  the  Jury  rfr 
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tamed  a  verdict  of  $2,000,  which  was  set 
aside  00  account  of  the  damages  belug  excess- 
Itc,  the  law  court  having  ordered  a  new  trial 
unless  the  plaintiff  would  remit  all  of  the 
verdict  above  $750.  The  material  facta  will 
be  found  In  the  opinion  of  the  court  in  tbe 
former  report  of  the  case  In  McKay  T.  Dredg- 
ing Co.,  92  Me.  454.  43  AH  28. 

Ai^ed  before  EMERT,  HASKELU  WI8- 
WELL,  STROUT,  and  SAYAGB.  JJ. 

O.  N.  Mordand  and  M.  A.  Jpbnson,  for 
plaintiff.  Clarence  Hale,  Joseph  B.  Moore. 
A.  F.  Belcher,  and  Frederick  Hale,  for  de- 
fendant. 

EMERT,  J.  When  this  c6se  was  first  be- 
fore the  law  court,  as  reported  in  92  Me.  454, 
43  Atl.  29,  we  declared  that  the  finding  of 
the  jury  upon  the  question  of  the  defendant's 
llatdlity  for  the  death  of  the  philntlff'a  intes- 
tate was  not  made  to  appear  so  unmistakably 
wrong  as  to  require  na  to  set  It  aside.  We 
did  set  tbe  verdict  aside,  however,  because  of 
tlie  excessive  damages  assessed  by  tbe  Jury, 

A  second  jury  has  assessed  tbe  damages  at 
nearly  the  same  sum  that  was  assessed  by  the 
first  Jury,  although  tbe  evidence  upon  the 
question  of  damages  at  the  second  trial  did 
not  preponderate  any  more  for  tbe  plaintiff. 
We  thlnfe  this  question  must  have  been  more 
or  less  obscured  by  the  smoke  of  tbe  battle 
over  the  question  of  liability  which  the  de- 
fendant again  raised,  and  that  tbe  Jury  thus 
lost  ^ght  of  the  rules  governing  tbe  assess- 
ment of  damages. 

The  verdict  as  to  the  question  of  liability 
should  stand,  and  Judgment  be  eventually  ren- 
dered thereon  for  the  plabitlff.  The  assessment 
of  damages,  however,  must  be  set  aside,  and 
damages  be  assessed  anew  by  a  Jury  unaffect- 
ed with  any  contention  over  the  qnestion  of 
liability.  This  the  court  has  the  power  to 
do.  Boyd  v.  Brown,  17  Pick.  453;  Kent  v. 
Whitney,  9  Alien,  62;  Negus  v.  Simpson,  99 
Mass.  388. 

The  assessment  of  damages  set  aside,  and 
a  new  trial  ordered  for  the  assessment  of 
damages  only. 


(93  He.  2t») 

WILSON  V.  ROWH. 

(Snpreme  Judicial  Court  of  Maine.  Oct  21,. 
1809.) 

BOtJNDARIBS^EVlDBNCK— DBCLARATIONS. 
The  declarations  of  nDcient  persons  while 
in  the  posseaaion  of  land  owned  by  them,  point- 
ing out  the  boundnriefl  on  the  land  itself,  and 
who  are  deceased  at  the  time  of  the  trial,  are 
admissible  evidence  when  nothing  appears  to 
show  that  they  were  interested  In  thai  pointing 
out  their  boundaries. 
(Official.) 

Exceptions  from  superior  court,  KeunelMC 
county. 

Action  by  L.  Jerome  Wilson  against  Leon- 
ard Rowe.  Judgment  for  plaintiff,  and  de- 
fendant excepts.  Exceptions  overruled. 

This  was  a  real  action  to  recover  the  pos- 
session of  a  strip  of  land  2  rods  wide  and  80 


rods  long,  used  as  a  lane  leading  from  tbe 
plaintiff's  premises  in  Oakland  to  the  Neck 
road. 

It  was  not  denied  by  the  defendant  that 
the  plaintiff  had  the  title  to  a  lane  two  rods 
wide,  but  he  claimed  that  It  was  easterly  of 
a,  stone  wall  which  marked  the  easterly  line 
of  tbe  lane  as  It  had  been  used  and  traveled, 
whereas  tbe  plaintiff  claimed  that  tbe  stone 
wall  marked  the  true  easterly  line  of  the  lane, 
and  also  the  westerly  line  of  land  of  Charles 
Tnpper. 

In  the  deed  which  the  plaintiff's  father  re- 
ceived of  tbls  two-rod  strip,  it  was  bounded 
on  the  east  by  land  of  WlUlam  Tup  per,  tba 
father  of  Charles  Tapper,  so  that  It  became 
Important  to  fix  the  westerly  line  of  land  of 
Charles  Tupper. 

WlUlam  Tupper  and  another  formerly  own- 
ed this  land,  the  two-rod  strip  and  the  land 
of  the  defendant,  Leonard  Bowe;  and  In  1841, 
upon  the  petition  of  said  William  Tupper  for 
partition,  a  certain  part  was  set  off  to  him. 
After  this  partition  the  two-rod  strip  was  cmi- 
veyed  to  tbe  plaintiff's  father  by  the  owner, 
to  whom  the  remainder  of  the  undivided  land 
bad  been  set  off  by  tbe  commissioners  ap- 
pointed by  the  court  to  make  the  partition, 
and  this  two-rod  strip  was  bounded  on  Uie 
west  by  land  of  William  Tnpper. 

It  was  proved  that  William  Tupper  died 
several  years  before  the  trial,  and  his  two 
sons,  Sauford  J.  Tupper  and  c)iarles  Tnpper, 
were  allowed  to  testify,  against  tbe  objection 
of  tbe  defendant,  that  when  he  was  the  own- 
er of,  and  in  possession  of,  this  land  of 
Charies  Tapper,  and  while  on  tlie  land,  and 
negotiating  with  them  for  Its  sale,  be  pointed 
out  to  them  Its  boundaries,  and  showed  them 
a  stone  boulder  in  a  stone  wall  which  had 
been  built  between  his  land  and  said  two- 
rod  strip,  and  told  them  that  the  boulder  cov- 
ered a  stone  monument  which  marked  his 
northwest  comer.  Tbey  also  testified  that 
they  bad  removed  this  boulder,  and  found  the 
monument  described  by  their  father.  Ttae 
question  in  dispute  was,  where  la  Charles 
Tupper's  west  line? 

The  defendant  claimed  that  this  Tupper 
west  line  was  33  rods  west  of  and  parallel  to 
the  stone  wall,  as  described  In  the  report  of 
the  commissioners,  and  be  disclaimed  as  to  all 
land  lying  between  a  line  drawn  2  rods  west 
of  what  he  claimed  to  be  the  Tupper  west 
line. 

To  the  admission  of  the  testimony  of  San- 
ford  and  Charles  Tupper  tbe  defendant's 
counsel  objected,  and  seasonably  took  excep- 
tions. The  verdict  was  for  the  plaintiff. 

Annied  before  EMERT,  HASKELU 
WHITEHOUSE.  SAVAGE,  and  FOOLER. 
JJ. 

O.  F.  Johnson,  for  plaintiff.  6.  B.  and  F.  B. 
Brown,  for  defendant 

FOOLER.  J,  This  Is  a  real  action  to  re- 
cover possession  of  a  atrip  of  land  lying  next 
westerly  of  a  parcel  of  land  owned  by  one 
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Cbarlea  Tapper.  The  controveny  between 
the  pardea  was  &8  to  tbe  location  of  Tapper's 
west  Use.  The  Tapper  lot  was  formerly  own- 
ed by  WlUlam  Tapper,  who,  at  the  time  of  the 
trial,  had  been  dead  Beveral  years.  He  con- . 
veyed  the  premises  to  his  two  sons,  Charles 
and  Sanford.  These  sons  were  called  as  wit- 
nesses by  the  plaintiff,  and  were  permitted 
by  the  presiding  Justice  to  testlty»  against  the 
defendant's  objection,  that,  white  they  were 
n^otiatlDg  with  their  faUier,  William  Tap- 
per, for  the  purchase  of  said  Tapper  lot,  he, 
being  tbe  owner  In  possession,  and  being  on 
the  premises,  pointed  out  to  tbem  a  stone 
boulder  in  a  wan,  welding  some  two  tons,  and 
told  ttiem  that  under  that  boulder  was  a  rock 
that  marked  the  western  bounds  of  his  par- 
ed ot  land;  and  that  they  (the  witnessed 
had  recently  remored  said  boulder  and  found 
under  it  such  a  rock  as  their  father  had  de- 
scribed to  tbenL  To  such  admlssloa  of  testl* 
mony  the  defendant  excepts. 

The  testimony  was  competent  and  proper- 
ly admitted.  This  is  settled  In  Royal  r. 
Chandler,  8S  Ue.  150,  21  Atl.  842r-«  case,  In 
principle,  precisely  In  point 

Excq^ons  overruled. 


(»  H«.  168)  ' 

OnELUlTTjg  T.  PLTTPF. 

LAPOINTB  et  al.  t.  SAME. 

(Supreme  Judicial  Court  of  Maine.  July  31, 
1890.) 

LOOOmO  LIBN— ACTION. 

1.  Where  a  person  performs  labor  in  catting 
cord  wood  and  lumber  (logs)  from  a  tract  ol 
land,  and  sewiag  and  pUin^  the  same,  he  may, 
in  an  action  to  enforce  a  hen  for  his  services, 
bare  a  single  in  rem  Judgment  against  both 
the  wood  and  the  lumber,  although  the  laborer's 
lien  on  lumber  and  that  on  cord  wood  were  es- 
tablished at  dlEEerent  times  by  different  legl^a- 
tures;  the  two  liens,  in  the  circumstances  of  the 
case,  becoming  amalgamated,  and  in  effect  one. 

2.  Wh«e  three  men  were  employed  to  work 
together  In  clearing  the  growth  from  a  parcel 
of  woodland,  each  to  hare  75  cents  per  cord  for 
such  amount  as  should  be  cot  by  himself,  the 
men  working  separately,  but  piling  the  wood  uud 
lumber  Indiscriminately  together  on  tbe  land,  an- 
der  the  direction  or  with  the  assent  of  their  em- 
ployer, a  joint  action  may  be  maintained  by  the 
three,  personally  against  the  employer,  and  In 
rem  against  the  wood  and  lumber  cut  by  them, 
for  their  serrices.  The  detendaat  admits  his  lia- 
bility b^  consenting  to  a  default  If  the  Uen  be 
not  maintained.  * 

tOfficial.) 

Agreed  statement  from  supreme  judicial 
court,  Androscoggin  coimty. 

Actions  by  Lewis  Ouelette,  and  by  Alexan- 
der Lapolnte,  £lmeBt  Lapolnte,  and  Charles 
Lapointe,  against  Frank  Fluff.    Heard  on ' 
agreed  statement  Actions  to  stand  Cor  trial. 

This  was  an  action  of  assumpsit  upon  an 
account  annexed  as  follows: 

"Frank  Fluff  to  Alexaoder,  Ernest  and 
Charles  Lapolnte,  Dr.:  For  catting  184iVsi 
cords  of  wood  and  lumber.  In  4-foot  toigths, 
on  lot  of  land  above  deacrlbedi  at  |.7S  per 
cord.  «lB8.5e." 


The  offleo  was  directed  by  tbe  writ  to  at* 
tach  "the-  goods  and  estate  of  Frank  Fluff,  of 
Lewlston.  in  oar  said  county  of  Androscog- 
gin, and  particularly  and  espedaliy  224  tiers 
of  hard  and  soft  cleft  and  nrand,  oord  wood 
and  pine  bolts  or  lumber,  containing  about 
184i»/s«  cords,  cut  hi  length  of  4  feet  and 
each  tier  having  S  sticks  therein  marked  on 
the  scarf  or  end,  wKh  a  red  chalk,  the  letter 
*H' ;  the  same  being  situated  on  a  lot  of  land 
owned  by  one  Annie  H.  Oarcelon,  situate^  In 
said  I^wiston,  and  bounded  as  follows,  to 
wit  lot  No.  11  and  part  of  lot  No.  10  in  said 
lewlston,  more  fully  described  In  deed  from 
said  Annie  H.  Oarcelon  to  B.  C.  Bootbby 
dated  Feb.  20,  1887.  recorded  In  Androscog- 
gln  County  Beglstty  of  Deeds,  book  178,  page 
121,  which  deed  and  record  are  hereby  made 
a  part  of  this  description,  and  which  said  lot 
Is  known  as  the  *DanIeI  Holland  Wood  Lot*; 
that  part  of  said  premises  In  which  the  wood 
is  piled  being  more  particularly  known  as  the 
'Larrabee  Lot'  and  lying  southeasterly  of  Em- 
ma J.  Read's  farm.  And  which  said  wood  be- 
longs to  one  B.  C.  Boothby,  of  Bast  EJver- 
more,  In  said  county,  or  to  persons  unkitown." 

Tbe  declaration  Is  In  usual  form  of  a 
declaration  npon  an  account  annexed,  and 
farther  alleges  that  "this  action  Is  brought 
uoder  sections  29  and  88  of  chapter  91  of  the 
Revised  Statutes  oC  the  State  of  Maine,  as 
amended,  for  the  purpose  of  enforcing  tbe 
lien  of  said  Alex.,  Ernest  and  Charles  La- 
polnte upon  said  cord  wood  and  lumber  for 
the  amount  due  for  their  personal  services  In 
catting  said  cord  wood  under  contract  with 
the  said  Frank  Fluff,  who  Is  not  the  owner 
thereof,  but  which  said  cord  wood  Is  owned 
by  the  said  B.  C  Boothby,  w  parties  un- 
known," 

The  writ  was  dated  the  lOtb  day  of  De- 
cember, 1897,  and  was  made  returnable  to 
the  January  term  of  the  municipal  court  for 
tbe  city  of  Auburn.  The  officer's  return  stat- 
ed that  on  the  20th  day  of  December.  A.  D. 
1897,  he  attached  "224  tiers  cord  wood  and 
pine  bolts  marked  the  letter  *H,'  containing 
about  184  cords,  and  piled  on  laud  of  Annie 
H.  Garcelon.  ai^  known  as  the  'Daniel  Hol- 
land Wood  Lot*  and  situated  In  Lewlston,  In 
said  county,  and  sootbeasterly  of  the  farm  of 
Henry  A.  Read;  and  said  wood  and  bolts  be- 
long to  B.  C.  Boothby,  or  parties  unknown. 
Tbis  suit  Is  brought  to  enforce  the  plaintiffs* 
Hen  claim  for  cutting  and  piling  said  wood 
and  bolts." 

At  the  return  term  of  said  writ  B.  CL  Bootb- 
by, the  owner  of  the  property  on  wblcb  tbe 
lien  Is  claimed.  TOluntarily  appeared  and  be- 
came a  party  to  said  suit  The  said  Fluff 
and  Boothby  pleaded  the  goieral  Issue,  and 
tbe  said  R.  O.  Boothby  also  filed  a  brief  state- 
ment denying  that  any  lien  had  attached  to 
the  property  attached  on  said  writ  and  that 
If  the  plaintifb  ever  had  any  lien  for  their 
personal  services  upon  the  property  attached 
on  said  writ  uid  Uen  Is  waived  by  the 
plaintiffs. 
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Tbe  jadge  of  the  municipal  court,  upon  trial, 
rendered  Judgment  In  favor  of  the  plaintiffs 
for  ¥109.55,  and  adjudged  that  the  plaintiffs 
bad  a  lien  therefor  npon  the  wood  and  lum- 
ber described  in  said  writ.  The  said  Boothby 
seasonably  appealed  to  this  conrt,  tittlng  be- 
low at  nisi  prluB.  This  action  was  one  of 
16  actions  now  pending  by  dlCTerent  plain- 
tiffs to  enforce  alleged  liens  npon  wood  cut 
npon  the  same  premises  described  In  this  writ. 

For  the  purposes  of  this  report  only.  It 
was  agreed  that  the  facts  are  as  follows: 
"Bat  It  is  expressly  stipulated  by  all  parties 
hereto  that  this  agreement  as  to  tbe  facts 
shall  not  be  construed  to  be  an  aclmlsslon  of 
such  facts  binding  In  any  subsequent  pro- 
ceeding tn  any  other  of  the  sixteen  suits 
above  named,  snd  said  facts  are  agreed  upon 
for  tbe  purposes  of  this  report  only. 

"It  Is  agreed:  That  R.  0.  Boothby,  who  be- 
came a  party  to  said  suit  as  aforesaid,  was 
the  owner  of  the  wood  and  lumber  upon  the 
premises  described  In  said  writ,  and  that  be 
contracted  with  said  Fluff  to  cut  the  same. 
That  Fluff  hired  tbe  plaintiffs  to  cut  upon 
said  wood  lot,  and  agreed  to  give  each  of 
them  seventy-five  cents  a  cord  for  cutting, 
sawing,  and  piling  the  wood  and  lumber,  and 
that  the  plaintiffs  together  cut  the  number 
of  cords  specified  in  their  writ,  and  piled  the 
same  in  two  hundred  and  twenty-four  piles  or 
tiers,  as  therein  stated.  Before  the  plaintiffs 
began  to  cut,  Fluff  assigned  to  the  plaintiffs 
a  certain  definite  strip  of  the  wood  lot  upon 
which  plaintiffs  were  to  cut,  and  upon  which 
the  184  iVs«  cords  were  afterwards  cut.  In 
cnttlng  upon  said  strip,  each  plaintiff  worked 
by.  himself  upon  separate  trees,  and  not  upon 
tbe  same  trees,  except  that  In  sawing  up  the 
pine  logs  two  plaintiffs  worked  tt^ether  with 
the  cross-cut  saw;  but  the  wood  and  bolta  so  cut 
by  each  plaintiff  were  piled  by  each  together 
with  that  cut  by  the  other  plalDtlfTs,  into  the 
224  piles,  and  all  were  marked  in  tbe  manner 
described  In  the  writ.  A  portion  of  said  plies 
consisted  of  ordinary  round  and  cleft  hard 
and  soft  wood,  cut  In  lengths  of  four  feet  for 
firewood.  The  remainder  of  said  piles  con- 
sisted of  pine  logs  sawed  Into  lengths  of  fifty- 
two  inches,  sixty-eight  Inches,  and  seventy- 
two  Inches,  called  'bolts,'  and  these  bolts  were 
left  in  the  round  log,  suitable  for  conver- 
sion into  manufactured  lumber.  And  if  the 
.  fact  Is,  In  the  opinion  of  the  court,  admissible. 
It  Is  agreed  that  said  logs  were  so  sawed  to 
render  them  suitable  for  manufacturing  into 
box  boards,  and  that  they  were  sold  for  that 
purpose.  None  of  the  bolts  were  cut  In 
lengths  of  four  feet 

"It  is  further  agreed  that  the  attachment 
of  said  property  on  this  writ  was  made  with- 
in thirty  days  after  plaintiffs  ceased  to  per- 
form any  labor  upon  the  wood  and  lumber 
in  question,  and  that  the  two  hundred  and 
twenty-four  plies  attached  by  the  officer, 
marked  'H,'  was  the  same  wood  cut  by  the 
plaintiffs  In  the  manner  aforesaid.  The  own- 
er of  the  wood  and  lumber,  B.  0.  Boothby, 


paid  Fluff  for  tbe  cntttaiff,  and  i^alntllb  hare 

not  been  paid. 

"If,  upon  the  foregoing  facts,  the  law  court 
la  of  the  opinion  that  the  plaintiffs  are  en- 
titled to  Judgment  against  the  property  at- 
tached, the  cause  is  to  stand  for  trial;  other- 
wise. Judgment  shall  be  rendered  against  the 
defendant,  Fluff,  alone  for  the  amount  found 
due  by  the  Judge  of  the  court  below,  and  not 
against  the  property  attached. 

"It  Is  agreed  that  four  other  suits  prose- 
cuted by  various  plaintiffs  against  said  Fluff 
(Nos.  C40,  649.  508.  and  551  on  the  docket  of 
this  conrt  for  Androscoggin  county)  shall  be 
continued,  without  costs,  to  abide  the  deci- 
sion of  the  law  court  npon  this  report" 

Argued  before  PETERS,  G.  J.,  and  BM- 
EBT.  HASKBLU  WISWBLL,  STROUT.  and 
FOOIiBR.  JJ. 

W.  H.  Newdl  and  W.  B.  Skelton,  for  plain- 
tiffs. John  A.  Morrill,  fmr  Bootbby,  owner. 

PETERS.  0.  J.  Two  sets  of  claims  and 
two  cases  are  here  presented  together.  In 
(Hie  case,  Ouelette  v.  Fluff,  the  following 
facts  are  agreed  upon:  One  Boothby,  being 
the  owner  of  a  tract  of  land,  contracted  with 
Pluff  to  take  the  growth  from  It;  the  growth 
consisting  of  both  bard  and  soft  wood  fitted 
for  cord  wood  only,  and  some  short  pine  fitted 
for  bolts  from  which  shooks  or  heading  could 
be  manufactured.  Tbe  plaintiff  was  hired  by 
Pluff  to  help  clear  the  tract  and  he  cut  and 
piled  47%  cords,  and  piled  the  same  In  41 
piles,  under  an  agreement  that  he  should  be 
paid  for  his  labor  at  the  rate  of  75  cents  per 
cord  for  all  that  be  should  cut  and  pile,  no 
part  of  which  payment  has  he  ever  received. 
He  sues  Pluff.  and  seeks  In  the  ordinary 
process  to  establish  a  Judgment  of  Hen 
against  the  property  for  his  wages.  The  own- 
er contends  that  no  lien  for  tbe  laborer's 
waf^es  attaches  against  the  common  property 
(that  Is.  against  the  wood  and  the  logs  to- 
gether), for  the  reason  that  the  Hen  for  cut- 
ting cord  wood  and  that  for  cutting  logs  are 
two  distinct  and  independent  liens,  granted  at 
different  times  by  separate  enactments  of  the 
legislature. 

The  argument  is  that  the  owner  has  the 
privilege  of  redeeming  the  product  cut  under 
one  Hen  without  redeeming  that  cut  under 
the  other.  If  that  be  so,  the  purpose  can  be 
effectuated  without  any  loss  to  the  laborer, 
by  giving  him  separate  Judgments  ag.iinst 
the  wood  and  lumber  for  the  amounts  re- 
spectively due  on  each.  The  kinds  are  easily 
separated,  and  the  case  finds  that  tbe  bolts 
and  cord  wood  are  In  separate  pOes.  The 
Idea  of  a  double  Judgment  or  a  Judgment  in 
two  parts.  Is  sustained  in  the  case  of  Oliver 
V.  Woodman,  66  Me.  54,  where  a  Judgment 
was  allowed  against  different  lots  of  logs 
separately  according  to  different  ownership; 
and  the  court  there  says:  "The  plaintiff's 
claim  for  services  rendered  upon  the  logs  by 
(K>ntract  with  Woodman  is  entire,  and  has 
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been  rIgbtfaUy  broogbt  m  such.  Bnt  It  does 
not  foUow  that  the  Judgment  In  rem  must  be 
against  all  the  logs  Jointly.  On  the  contrary, 
It  must  be  apportioned  upon  the  logs  of  the 
sereral  owners  according  to  their  respective 
Interests.  TbU  wlU  do  exact  Justice  to  all 
parties,  as  In  cases  of  salvage."  The  court 
In  the  same  caae  further  says:  "Woodman 
having  been  defaulted,  the  plaintiff  will  be  en- 
titled to  Judgment  against  him  for  $379.06 
and  Interest  from  the  date  of  the  writ,  and  a 
Judgment  In  rem  for  that  amount  against  all 
the  logs,  to  be  apportioned  among  the  sev- 
eral parcels  thereof  according  to  the  quantity 
of  each  owner,  *  •  •  and  coetB  to  be 
apportioned  fn  the  same  manner."  So,  In  the 
caae  at  bar.  Judgment,  if  need  be,  could  be 
awarded  against  all  the  materials  cut  and 
removed  from  the  soil,  to  be  apportioned  up- 
on the  wood'  and  lumber  according  to  the 
quantity  of  each  kind  upon  which  the  plain- 
tlfTs  labor  was  expended. 

But  we  are  of  opinion  that,  on  the  facts 
of  this  caae,  a  single  lien  exists  upon  the 
wood  and  lumber  taken  together.  The  two 
liens  became  amalgamated,— t>ecame  one. 
The  circumstances  require  such  a  conclusion. 
The  cuttings  were  at  the  same  time,  promis- 
cuously on  the  same  tract,  at  the  same  price, 
for  the  same  party,  and  without  any  notice 
to  the  laborer  of  any  unusual  conditions.  He 
could  only  see  that  he  was  engaged  with  oth- 
ers in  clearing  a  tract  of  land,  cutting  down 
the  growth  as  he  came  to  it;  presumably  not 
even  deciding  whether  a  tree,  as  he  felled  It, 
would  go  into  wood  or  Into  lumber,— leaving 
that  question  for  the  owner  or  surveyor. 
There  fs  nothing  Indicating  any  selection  of 
trees  to  be  cut,  but  the  entire  growth  was 
taken  as  the  work  proceeded.  The  contract 
with  the  laborer  was  simple  and  unqualified, 
—that  he  was  to  go  Into  the  woods  and  cut 
down  the  growth  as  he  came  to  IL  One  stat- 
ute gives  blm  a  lien  on  pine,  and  another  on 
cord  wood;  and,  between  the  two,  he  had  a 
lien  on  all  that  was  cut.  As  the  owner  made 
no  distinction  until  the  laborer's  services  were 
received  and  enjoyed  by  him,  he  should  not 
be  permitted  to  make  any  now.  The  Idea  of 
any  desire  to  redeem  any  Hen  upon  one  sort 
of  the  cuttings,  and  not  upon  another.  Is  the 
merest  suggestion,  although  there  is  really  an 
opportunity  frr  the  owner  to  do  so,  If  de- 
sirable, as  shown  before. 

Suppose  a  Hen  be  provided  by  the  legisla- 
ture for  a  laborer  who  is  engaged  in  cutting 
pine  timber,  and  a  lien  Is  afterwards  given 
for  labor  in  cutting  spruce,  and  etIU  after- 
wards another  for  labor  in  cutting  cedar  and 
hemlock;  are  there  in  such  a  case  three  dif- 
ferent and  separate  liens,  or  Is  there  but  a 
single  lien  for  all  the  work  done  on  all  the 
varieties  of  lumber  nnmecl?  It  would,  no 
doubt,  be  regarded  as  an  extension  of  the  Hen 
first  granted.— an  enlargement  of  Its  applica- 
tion merely.    Bo  here,  under  the  circum- 


stances of  this  ease,  we  think  there  Is  only 
one  lien  affecting  this  transactlMi,  while  the 
result  might  not  be  the  same  under  different 

uuodittons  and  relations. 

An  In  rem  process  like  the  present  is  really 
Oil  tMiuItable  procedure,  largely  governed  by 
equitable  principles.  In  Shaw  v.  Young,  87 
Me.  271,  32  Atl.  897,  Emery.  J.,  says,  speak- 
ing of  in  rem  proceedings:  "Courts  wlU  not 
construe  them  liberally,  to  further  their  equi- 
ty and  efficacy,  when  It  is  dear  that  the  lien 
has  been  honestly  earned,  and  the  Hen  claim- 
ant Is  within  the  statute."  Lord  Eldon  said 
In  a  case:  "The  difficulty  must  be  overcome 
on  this  principle,— that  it  is  better  to  go  as 
far  as  possible  towards  Justice  than  to  deny  It 
altogether."  The  facts  of  this  case  make  a 
strong  appeal  In  behalf  of  the  laborer.  This 
Is  only  one  caae  of  quite  a  number  in  waiting, 
and  for  all  the  services  of  all  the  laborers  not 
a  cent  has  been  received. 

In  the  other  case  (Lapolnte  et  al.  v.  Fluff 
and  property)  the  same  question  arises  as  In 
the  preceding  case,  and  also  an  additional 
question.  In  this  case  there  are  three  plain- 
tiffs Instead  of  one.  The  three  were  hired  by 
Fluff  to  cut  upon  a  specified  portion  of  the  lot 
in  question, — Fluff  assigning  the  parcel  of  ter* 
rltory  upon  which  they  were  to  Jointly  oper- 
ate, agreeing  to  give  each  of  them  7S  cents 
per  cord  for  the  work  done  by  him;  and  the 
three  of  them  cut,  sawed,  and  piled  224  piles 
of  wood  and  lumber  in  all.  The  plaintiffs 
worked  separately,  but  piled  their  cuttings 
together.  The  defense  contends  that  there 
were  three  contracts  Instead  of  one,  the  plain- 
tiffs contending  there  was  but  one.  While 
the  transaction  has  some  features  of  a  sepa- 
rate contract,  we  think  it  may  fairly  be  con- 
strued as  a  Joint  contract.  To  tw  sure,  each 
was  to  be  [>aid  by  Fluff  for  what  he  should 
do  himself;  but  that  would  be  a  fair  division 
of  the  proceeds  of  their  labor,  even  if  the  con- 
tract were  a  Joint  one.  They  jointly  under- 
took a  specified  piece  of  work  on  a  specified 
tract;  piling  their  cuttings  together,  undoubt- 
edly, under  the  direction  of  their  employer. 
The  plaintiffs  had  no  means  of  Identifying 
what  was  cut  by  each  and  put  into  the  com- 
mon piles,  and  the  owner  must  either  by  de- 
sign or  acquiescence,  have  known  It  to  lie  so. 

The  employer,  Fluff,  cares  nothing  for  his 
personal  liability,  for  the  case  requires  bis 
default  provided  the  property  l>e  not  held. 
As  to  the  property  the  process  Is  no  more  or 
less  than  an  equitable  proceeding,  and  In 
equity  there  is  no  objection  to  Joining  homo- 
geneous claims  in  one  process.  To  construe 
the  contract  of  the  plaintiffs  as  a  Joint  eon- 
tract  can  work  no  wrong  or  injury  to  any  par- 
ty. It  Is  our  opinion  that  the  plaintiffs  are 
entitled  to  recover  both  against  the  person 
sued  and  the  property  attached. 

By  the  agreement  of  submission,  the  cases 
are  to  stand  for  trial. 

Actions  to  stand  for  trial. 
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(2  Pen.  1») 

DONOVAN  T.  HARIAN  &  HOLLINOS- 
WORTH  CO. 

<8aperior  Court  of  Delaware.   Newcastle.  Jane 
7,  1899.) 

MASTSR    AND  SSRVANT— OONSTRQCTION  OP 
APPUANCSB— DUTIES  AND  LIABILITY-AC- 
TION FOB  DEFBCT— BURDim  >F  PROOF. 

1.  Workiwn  are  bound  to  see  to  the  safety  of 
appliaDcea  which  they  construct  for  their  own 
coDveaience,  and  the  duty  cannot  be  shifted  to 
their  emplc^er,  and,  even  if  one  naea  auch  an 
appliance  conatnieted  by  hia  fellow  workmen, 
he  is  stin  hoand  to  see  uiat  It  is  lafe  before  us- 
ing it.  and.  If  he  doea  not.  It  ia  hla  own  oegli- 
gence. 

2.  A  servant  may  assume  the  construction  of 
the  place  in  which,  or  provide  the  tools  with 
which,  he  worki,  and,  if  he  does  so,  his  maHter 
is  relieved  from  that  duty  and  liability  for  in- 
juries to  him  caused  by  defects  therein. 

3.  In  an  action  for  pmonal  iniories  alleged  to 
have  been  caused  by  a  defective  appliance,  the 
burden  la  on  plaintiff  to  prove  by  a  preponder- 
ance of  the  evidence  defendant's  npgUgence,  and 
that  his  lujaries  resulted  therefrom. 

Action  by  William  Donovan  a^inst  the 
Harlan  &  HolUngsworth  Company,  a  corpora* 
tlon.  Yerdlct  for  defendant 

Action  on  the  case,  for  personal  Injnrles  al- 
leged to  hare  been  received  throngh  the'  neg- 
ligence of  the  defendant  company  In  mmlsb- 
in;  an  unsafe  platform  or  scaffold  for  the 
plaintiff  to  work  npon  on  the  tagboat  Qem, 
being  boUt  by  said  company,  by  means  of 
the  breaking  of  whfcb  plattMm  or  scaffold 
tlie  plaintiff  was  hurled  Into  the  hold  of  the 
said  boat,  a  distance  of  10  feet,  Injuring  bis 
back  and  leg. 

Argued  before  LORB,  O.  J.,  and  PBMNE- 
WILL  and  BOYCE.  JJ. 

Jobn  P.  XleldB.  for  plaintiff.  Levi  0.  BiM 
and  Andrew  E.  Sanborn  for  defendant. 

LORE,  C.  J.  (charging  Jury).  It  Is  conced- 
ed that  the  relations  subsisting  between  the 
plaintiff  and  the  defendant  In  this  action  at 
ttae  time  of  the  accident  were  those  of  master 
and  servant.  In  like  manner  It  Is  not  dis- 
puted that  It  l9  one  of  the  primary  duties  of 
the  master  to  furnish  bis  servant  a  reason- 
ably safe  place  In  which  to  perform  the  work 
of  the  master  in  every  case  where  the  condi- 
tions of  such  relation  Impose  that  duty. 
There  Is,  therefore,  no  dispute  as  to  the  law 
governing  this  case,  bat  only  as  to  the  ap- 
plication of  that  law.  The  plaintiff  contends 
that  It  was  the  duty  of  the  defendant  com- 
pany to  provide  tlie  scaffold  upon  which  he 
was  working  at  the  time  of  the  injury;  that 
the  scaffold  broke  by  reason  of  defective  ma- 
terial used  In  Its  construction;  that  he  was  a 
driller,  and  as  such  It  was  no  part  of  his  busi- 
ness to  construct  the  scaffold;  that  be  did 
not  assist  In,  and  was  not  present  during,  its 
cwstructlon;  that  he  had  no  knowledge  or 
means  of  knowing  how  or  by  whom  It  was 
constructed;  that  he  first  went  upon  It  at 
least  three  or  four  weeks  after  Its  construc- 
tion, and  that  he  did  so  npon  tbe  order  of 
the  foreman  of  tbe  shipyard;  Uiat  bis  inju- 


ries resulted  from  the  negligence  of  the  de- 
fendant In  providing  an  nnsafe  place  for  him 
to  work  in,  and  were  without  fault  on  his 
part.  The  defendant,  on  the  other  hand,  con- 
tends that  the  scaffold  npon  which  tbe  plain- 
tiff was  working  at  the  time  of  the  accident 
consisted  of  four  or  more  planks  or  pieces  of 
lumber  loosely  laid  upon  each  other,  and  so 
loosely  laid  by  tbe  drillers  and  other  fellow 
workmen  using  them  so  as  to  be  readily 
moved  or  dipped  altout  from  time  to  time  to 
suit  their  convenience  In  performing  their 
work  for  the  time  being;  that  by  the  condi- 
tions of  the  employment  such  movable  scaf- 
folds were  uniformly  put  up  by  the  workmen 
themselves  for  their  own  convenience,  the 
master  only  furnishing  the  planks  or  material 
for  their  construction;  that  this  particular 
platform  was  actually  put  up  by  tbe  other 
drillers  and  workmen,  In  the  course  of  their 
duty  as  fellow  servants  of  the  plaintiff,  and 
for  their  own  convenience,  and  by  the  plain- 
tiff was  adopted  and  used  In  like  manner; 
that  there  was  no  duty  resting  on  the  defend- 
ant company  to  provide  this  scaffold,  but 
that  It  was  tbe  duty  of  the  plaintiff  to  see  to 
the  safety  of  his  own  scaffold;  that,  there- 
fore, the  negligence  which  caused  the  Injury, 
if  any  there  was,  was  tbe  plaintiff's  own  neg- 
ligence. Yon  will  note  that  the  case  rests 
largely  upon  . tbe  question  as  to  whose  du^  it 
was  to  provide  tbe  scaffold  on  which  the 
plaintiff  was  working.  If,  onder  the  evidence 
In  this  cause,  and  under  the  conditions  of  the 
employment,  you  find  that  it  was  the  duty  of 
the  master,  not  only  to  provide  the  material 
for  the  scaffold,  but  also  to  place  those  ma- 
terials In  position  ready  for  tbe  use  of  tbe 
plaintiff;  and  If  you  further  find  that  the  In- 
juries complained  of  resulted  solely  from  tbe 
defective  scaffold  so  provided  by  the  master,  * 
—your  verdict  should  be  for  the  plaintiff,  and 
for  such  sum  as  will  reasonably  compensate 
him -for  the  Injury  which  he  has  sustained. 
On  tbe  other  hand.  If  you  should  find  from  tbe 
evidence  and  tbe  conditions  of  his  employ- 
ment that  It  was  the  duty  of  the  plaintiff  to 
erect  his  own  scaffold,  or  to  shift  the  plank 
used  therein  from  time  to  time  to  meet  tbe 
exigencies  of  his  work,  and  the  Injury  le- 
sulted  from  his  own  want  of  care,  and  that 
the  duty  of  the  defendant  company  was  only 
to  provide  the  materials  for  the  scaffold,  then 
the  plaintiff  cannot  recover.  In  that  event 
It  would  'be  his  own  scaffold;  the  safety  of 
which  was  bis  own  risk.  In  such  case  it 
would  be  Immaterial  whether  he  took  the 
scaffold  materials,  and  placed  them  In  po- 
sition himself  at  the  time  he  began  this  work, 
or  adopted  and  used  for  his  scaffold  the  ma- 
terials as  they  bad  been  placed  In  position  by 
other  of  his  fellow  workmen  for  their  con- 
venience. In  either  case  It  would  be  bis 
scaffold,  and  he  was  bound  to  see  to  Its 
safety,  and  could  not  shift  that  duty  upon  hfs 
employer.  If  he  saw  fit  to  use,  or,  as  it  were, 
to  borrow  for  his  own  convenience,  a  scaffold 
erected  by  bla  fellow  workmen  In  tbe  line  of 
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their  duty  and  for  Uielr  own  conTenlence,  be 
was  botuid  to  Bee  to  It  that  the  Bcaffold 
was  safe  before  using  It;  and,  If  he  did  not 
do  so,  It  was  his  own  negligence,  and  he 
must  take  the  consequences. 

It  is  unquestionably  true  that  a  servant 
may  assume  the  construction  of  the  place  in 
which  he  works,  or  may  provide  the  tools 
with  whl<^  he  works;  and,  if  the  conditions 
of  hlB  employment  are  of  that  character,  the 
master  Is  rdleved  of  sueh  duty.  In  ascer- 
taining, therefore,  whether  the  plaintiff  was 
entitled  to  have  both  the  materials  furnished 
and  put  together  by  the  defendant  as  a  scaf- 
fold for  his  immediate  use,  or  was  only  en- 
titled to  bave  the  materials  furnished,  he 
placing  them  at  his  convenience  for  his  work, 
yon  are  to  apply  the  law  as  It  has  been 
stated  Uy  the  court  to  the  ertdeice  bt  this 
cause. 

The  ground  upon  which  this  action  Is  based 
is  negligence.  The  burden  Is  upon  the  plain- 
tiff to  prove  the  negligence  of  the  defendant, 
and,  before  the  plaintiff  can  recover,  you 
must  be  satisfied  by  a  preponderance  of  the 
evidence  that  the  Injuries  complained  of  were 
the  result  of  the  negligence  of  the  defendant 
company  only.  There  Is  really  no  disputed 
law  In  this  case.  In  the  main  It  Is  a  ques- 
tion of  fact  to  be  decided  by  you  upon  the 
evidence,  and  you  are  to  determine  those  facts 
and  reach  your  verdict  under  the  law  aa  It 
has  been  heretofore  stated. 

Terdlct  for  defendant 


(2  Pen.  188) 

WOODWABD  et  at.  r.  ARLINGTON  MILU 

MFG.  CO. 

(Superior  Court  of  Delaware.  Newcastle.  Jnmr 

8, 1809.) 

BXCESaiVB  JUDGMENT  —  AGAINST  CORPORA- 
TION—COLLUSION OP"  DPFICERS  AND'  DI- 
RECTORS-APPLICATION  TO  VACATB-CHAM- 
CERT  JURISDICTION. 

An  application  to  set  aside  a  default  judg- 
ment agBinst  a  corporation  on  the  ground  that 
its  offlcm  and  directors  fraudulently  colluded 
with  plaindff,  and  permitted  an  ezcemive  Jods- 
ment  to  be  entered,  is  based  on  an  objection  out- 
side of  the  record  constituting  a  breach  of  trust, 
for  which  the  Injured  party  has  an  adeqasta 
remedy  only  in  cbancwy,  and  tt  should  be  ad- 
dressed thereto 

Action  by  Woodward,  Baldwin  ft  Co.  against 
the  Arlington  Mills  Mannfactorlng  Company, 
a  corporation.  On  mle  to  abow  canse 
a  Judgnient  tta  plalntlffi  for  want  <tf  an  af- 
fidavit of  defense  ahonld  not  he  set  a^d& 
Bute  discharged. 

Argned  before  LORB,  a  J.,  and  PBNNB- 
WILL  and  BOYCE).  JJ. 

Robert  G.  Harman  and  Horace  Greeley 
Knowles.  for  plaintiffs.  Levi  C.  Bird  and 
Andrew  E.  Sanborn,  for  defendant 

LORE,  O.  J.  Upon  the  application  of 
George  S.  Capelle,  receiver  of  the  said  Arling- 
ton Mills  Manufacturing  Company,  the  de- 


fendant, a  mle  was  Issued  to  show  cause  why 
the  above  Judgment  should  not  be  vacated. 
In  this  case  Judgment  was  recovered  Decem- 
ber 8,  Ut97,  for  want  of  an  affidavit  of  de- 
fense. December  4, 1807,  the  amount  was  as- 
certained by  the  prothonotary  to  be  $96,075.- 
43.  We  are  asked  to  vacate  the  judgment, 
permit  the  defendant  to  appear,  and  that  the 
case  proceed  as  in  similar  cases,  as  if  no 
judgment  had  been  entered.  The  gronnda  as- 
signed for  the  application  are  that  William  H. 
Baldwin,  Jr.,  and  Snmmerfield  Baldwin,  two 
of  the  memlKrs  of  the  firm  of  Woodward, 
Baldwin  &  Co.,  the  plaintiffs  in  the  judg- 
ment were  at  and  before  the  date  of  the 
judgment  stockholders,  officers,  and  mana- 
ging directors  of  the  Arlington  Mills  Manu- 
facturing Company,  the  defendant;  that  as 
such,  with  the  other  officers  and  directors, 
they  owed  a  duty  to  the  said  corporation,  Itt 
stockholders  and  creditors,  to  make  a  proper 
defense  to  the  said  suit;  that  in  violation  of 
such  duty,  and  in  collusion  with  the  plain- 
tiffs, they  failed  to  defend  the  suit  and  per- 
mitted judgment  to.be  entered  in  an  amount 
at  least  |40,000  in  excess  of  the  actual  In- 
debtedness. It  Is  admitted  that  the  suit  was 
regularly  and  formally  Instituted,  and  duly 
proceeded  to  Judgment '  No  exception  is  tak- 
en to  any  process  or  paper  filed  in  the  case, 
or  any  record  proceeding.  The  objection  Is 
outside  of  the  record,  and  grows  out  of  the 
alleged  violation  of  a  duty  that  the  Baldwins 
owed  to  the  stockholders  and  creditors  of  the 
corporation  by  virtue  of  their  fiduciary  rela- 
tion to  them,  and  is  based  clearly  upon  a 
breach  of  trust  for  which,  if  It  be  true,  the 
injured  partjes  have  an  adequate  remedy  on* 
ly  in  chancery,  where  all  persons  Interested 
may  be  made  parties  to  the  action,  and  where 
the  complainaot  proceeds  at  his  own  risk, 
giving  proper  security  for  any  costs  and  dam- 
ages that  may  be  sustained  by  the  person  or 
persons  rightfully  entitled  to  the  money.  It 
IB  conceded  that  this  court  has  jurisdiction 
of  Its  own  Judgments  in  all  proper  cases,  but 
this  case  does  not  come  within  the  well-set- 
tled practice  fn  relation  thereto.  The  mle  la 
therefore  discbaised. 


(t  Pen.  ITU 

8TATB  V.  SHAWSEtL 

(Oonrt  of  General  Sessions  of  Delaware.  New- 
castle.  May  10,  1890.) 

CRXBONAL  UBBt^^AUOB^-AGCimiNO  ONB  OT 

aX<ECTION  FRAUDS— PUBLICATION- 
REASONABLE  DOUBT. 

1.  Criminal  libel  Is  mallcions  defamation,  ex- 
pressed in  printiog  or  writing,  or  by  rigns  or 
pictarea,  tending  to  btscken  the  memorr  of  one 
who  is  dead,  or  the  reputation  of  one  who  Is  liv- 
ing; thereby  to  expose  falm  to  pnbUc  hatred,  con- 
tempt, ana  ridicule. 

2.  Mfllice  la  the  essence  of  the  offense  of  crim- 
inal libel. 

3.  Where  a  criminal  libel  consists  in  accosing 
one  of  aiding  or  abetting  or  assisting  In  the 
fslse  or  fraudulent  alteration  of  dectlon  re- 
turns. Dinlice  it  implied. 

4.  Publication,  in  libel,  consists  In  communi- 
cating the  defamatory  matter  to  another,  whetfar 
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er  It  be  priTatcly  to  the  party  Injured,  with  In- 
tent to  provoke  a  breach  of  the  peace,  or  to  oth- 
er«,  with  iotent  to  injure  the  person  libeled,  or 
to  perpetrate  more  extensive  mischief. 

5.  In  a  t>rosecQtioD  for  criminal  Hbd,  the  a<^ 
cused  in  entitled  to  the  benefit  of  any  iQanwable 
doabt  of  gailt. 

Alfred  L.  ShaSner  wss  conrlcted  of  Ubd. 

Two  Indictments  for  criminal  libel  (Nob.  28 
and  27)  were  found  against  the  defendant  at 
thla  term.  By  consent,  said  indlctmenta  were 
consolidated  and  tried  together.  The  Indict- 
ments chatted  the  defendant  with  uttering 
and  publishing,  or  publishing,  certain  defama- 
tory statements  with  respect  to  two  citizens 
of  Newcastle  county,  ImpUcatlog  them  in  tbe 
election  frauds  practiced  at  the  general  elec- 
tion of  1SD6. 

Argued  before  LORB,  a  J.,  and  dRUBB 
and  PENNEWILL,  J. 

Robert  0.  Wblte,  Atty.  Gen.,  and  Peter  L. 
Cooper,  Jr.,  Dep.  Atty.  Oen.,  for  the  State. 

LORE,  G  J.  (charging  Jury).  Alfred  L. 
Sbaffner,  the  defendant  Is  chained  In  this  in- 
dictment with  writing  and  {lublisblng,  or  with 
publishing,  a  criminal  libel,  which  la  very 
wdl  defined,  in  8  Greenleaf  on  Evidence,  to 
be  "malicious  defamations,  expressed  In  print- 
ing or  writing,  or  by  slgna  or  pictures,  tending 
either  to  blacken  the  memory  of  one  who  is 
dead,  or  tbe  reputation  of  one  who  fs  llrlng, 
and  thereby  to  expose  him  to  public  hatred, 
contempt,  and  ridicule."  Malice  Is  tbe  essence 
of  tbe  offense  (Rice  v.  Simmons,  2  Har.  [Dei.] 
309),  and  is  the  wrongful  doing  of  an  act  with 
the  intention  to  do  barm.  Where  the  libel 
Imputes  crime,  as  In  this  Indictment  (that  Is, 
tbe  offense  of  aiding  or  abettli^  or  assisting 
In  tbe  commission  of  tbe  false  and  fraudulent 
alteration  and  changing  of  election  returns), 
malice  Is  implied,  and  the  mere  charge  car- 
ries with  It  the  element  of  malice.  If  you  be- 
lieve, therefore,  that  the  defendant  in  this 
case  wrote  and  published,  or  published  only, 
the  words  <^rged  in  this  Indictment,  it  woold 
be  libel  Publication  consist  In  commnnlcat- 
ing  tbe  defamatory  matter  to  the  mind  of  an- 
other, whether  it  he  privately  to  the  party  in- 
jured, alone,  with  intent  to  provoke  him  to  a 
breach  of  the  peace,  or  to  others,  wltti  Intent 
to  injure  the  Individual  In  question,  or  to  per- 
petrate more  extensive  mischief.  Any^  such 
communication  thereof,  within  this  cotmty. 
to  another  or  any  others,  would  be  a  pnblica- 
tlon.  If,  therefore,  you  believe  the  words  con- 
tained in  a  number  of  counts  In  the  indictment 
were  written  by  SlutfTner  and  published  by 
him,  or,  even  if  some  other  person  wrote  them. 
If  yon  believe  be  published  them  (Qiat  la,  im- 
parted them  to  others  within  the  limits  of  this 
county),  under  the  law  of  this  state  he  would 
be  guilty  of  itbd,  and  your  verdict  should  be, 
"Guilty."  If  yon  are  controlled  by  a  reason- 
able doubt  as  to  his  guilt,  that  doubt  should 
Inure  to  the  beneSt  of  the  defendant.  The 
tatta  are  before  you.  The  case  Is  wltbln  very 
narrow  limits,  and  It  Is  for  you  to  decide  from 


the  evidence  whether  the  defendant,  Alflred  L. 
Shaffner,  be  gnllty  or  not  guilty,  elthw  of 
writing  and  pnbUdiiag,  or  of  publishing  In 
this  cotmty,  the  language  charge  In  this  la- 
dlctment 

Verdict,  •^unty." 


(S  Pen.  147) 

STATE  V.  HBGEMAN. 

(Oiart  Of  General  Sessions  of  Delaware.  Kent 
May  3,  1890.) 

CRIMINAL  UAW— MOTION  TO  QUASH  INDICT* 
MSNT  —  WITHDRAWAL.  OF  PLOA.  —  LBOlBJUfc- 
TIVE  PROCKEDINOS-TAIIPBRINO  WITH  BIUj 
— INDORSBMBNTB. 

1.  It  is  not  neceBBSTy  that  defendant  in  a  crim- 
inal case  should  withdraw  a  plea  of  not  giulty 
in  order  to  move  to  quash  the  indictment. 

2.  The  Indorsement  on  the  back  of  a  bill  pend- 
ing before  the  senate  of  minutes  of  its  ^ogress 
through  the  legialatore,  by  showing  bnefly  Its 
readings  and  tne  dates  thereof,  and  the  dates 
of  its  passage,  is  not  such  an  addition  or  altera- 
tion of  the  bill  as  is  contemplated  by  Act  May 
13,  1891,  entitled  "An  act  to  prevent  tampering 
with  legislative  proceedings,  which  provides 
that  whoever  shall  willfally  add  to,  alter,  de> 
face,  erase,  obliterate,  or  mutilate  any  hill  pend- 
ing before  either  branch  of  the  gennal  assembly 
shall  be  guilty  of  a  felony, 

Lore^  C>  dissenting. 

Emmet  D.  O.  Hegeman  was  indicted  for 
unlawfully  and  feloniously  adding  an  In- 
dorsement to  a  bin  pending  before  the  legis- 
lature.  Motion  to  qnaah.  Granted. 

The  defendant, .  Emmet  D.  C.  Hegeman, 
was  indicted  at  tbe  April,  1899,  term  of  court 
for  unlawfully  and  feloniously  adding  an  in- 
dorsement to  a  certain  bill,  then  and  tbere 
known  as  "Senate  Bill  No.  62,"  etc.  (for  the 
substance  of  which  Indictment  see  the  opin- 
ion of  the  court),  under  chapter  276»  19  Laws 
Del.  (Rev.  Code,  p.  974). 

The  defendant  was  dnly  arraigned,  and  en- 
tered a  plea  of  not  guilty,  and  his  case  was 
aet  for  trial  on  May  3,  1809,  at  which  time 
Mr,  Daly,  of  counsel  for  defendant,  asked 
that  tbe  defendant  be  allowed  to  withdraw 
his  plea  of  not  guilty,  as  he  desired  to  make 
a  motion  to  quash  the  indictment  The  at- 
torney goieral  objected  to  the  wlUidrawal  of 
the  plea. 

LORE,  C.  J.  Ton  waive  no  right  liy  a  plea 
of  not  guilty.  If  It  were  necesaaty,  we  would 
allow  you  to  trithdraw  tbe  plea;  but  It  Is  not 

necessary. 

Argued  before  LORB,  O.  J.,  and  SPRU* 

ANGE  and  BOYCE,  JJ. 

Robert  C.  White,  Atty.  Oen..  and  Peter  li. 
Cooper,  Jr.,  Dep.  At^.  Gen.,  for  the  State. 
Alexander  M.  Daly,  John  B.  Hutton,  and  Al- 
ley B.  Magee,  for  defendant 

LORE,  a  J.  Judge  SPRBANCB  wlU  an- 
nounce tbe  opinion  of  a  majority  of  tbe  court. 

SrRCA.VCE.  J.  The  defendant  Emmet  D 
C.  H4-;;i!mfln,  stands  cbnrxofl  with  violation  of 
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the  act  entitled  "An  act  to  prevent  tampering 
with  legislative  proceedings,"  passed  May  13, 
1891  (19  Laws  Del  c.  276).  Section  1  of  this 
act  provides  "that  whosoever  shall  wllUnlly 
add  to,  alter,  deface,  erase,  obliterate,  muti- 
late, blot,  blnr,  steal,  bide,  conceal,  destroy 
or  misplace,  with  Intent  to  conceal,  any  bill 
pending  before  either  branch  of  the  general 
assMUbly  of  this  state,  or  any  committee 
thereof,  or  any  Joint  committee  of  the  two 
houBee,  shall  be  guilty  of  felony,"  etc.;  and 
"whosoever  shall  la  like  manner  add  to,  alter, 
deface,  erase,  obliterate,  mutilate,  blot,  blur, 
steal,  bide,  conceal,  destroy  or  misplace,  with 
intent  to  conceal,  any  act  passed  by  the  said 
general  assembly,  shall  be  guilty  of  a  like 
offense,"  etc 

The  Indictment  against  the  defendant  con- 
tains two  counts,  the  first  of  which  charges 
that  be  "did,  with  intent  to  conceal,  then  and 
there  unlawfully  and  feloniously  add  an  in- 
dorsement to  a  certain  bill,  then  and  there 
known  as  'Senate  Bill  Number  62.'  entitled 
'An  act  providing  a  penalty  for  the  violation 
of  section  17  of  article  2  of  the  amended  con- 
sUtution,'  then  and  there  pending  before  the 
senate,  one  of  the  branches  of  the  general 
assembly  of  the  state  of  Delaware,  In  the 
words  and  figures  following,  to  wit: 
**  '1st  Read.   2d  Rdg, 
"  '3-10-99. 
"  *Mls8  Business. 

**'B.  F.  Sbeppard,  Clerk. 
*'  '3-13-09. 
"  'Passed. 
'B.  P.  Sheppard,  Clerk.' 
—"And  did  then  and  there  and  thereby  com- 
mit a  felony,  against  the  form  of  the  act,** 
etc. 

The  second  count  differs  from  the  first  only 
In  the  omission  of  the  words,  "with  intent  to 
conceal,"  and  In  the  omission  of  the  flrst 
three  lines  of  the  indorsement 

It  would  be  difficult  to  determine.  In  any 
aspect  of  this  statute,  for  what  purpose  the 
words,  "with  Intent  to  conceal,"  were  Insert- 
ed in  the  first  count,  because  there  Is  noth- 
ing In  connection  with  this  particular  class 
of  offenses— adding  something  to  a  bill— 
which  is  In  the  nature  of  n  concealment 
Under  the  statute.  It  is  an  offonse  to  conceal 
a  blU,  or  to  misplace  a  bill  with  Intent  to 
conceal,  but  concealment  lias  no  proper  appli- 
cation to  tlie  act  charged,  viz.  adding  an  In- 
dorsement to  a  bill.  It  Is  a  well-Acrtled  rule 
that  penal  statutes  are  to  he  construed  strict- 
ly. We  must  look  to  the  statute  to  find  out 
whether  the  offense  charged  Is  within  the 
terms  of  the  statute,  and.  If  it  is  not  the 
prisoner  cannot  be  tried  under  this  Indict- 
ment. 

Is  the  adding  an  indorsement  to  a  bill  of 
the  character  specified  In  the  Indictment  one 
of  the  offenses  enumerated  In  the  act?  If  It 
Is  so,  It  must  be  because  it  is  an  addition  to, 
or  an  alteration  of,  a  bill. 

Our  flrst  Inquiry  must  be,  what  Is  a  "blU"? 


Webster's  definition  Is,  "A  form  or  draft  of  a 
law,  presented  to  a  legislature,  but  not  enact- 
ed." .  Under  our  constitution,  after  a  bill  has 
passed  both  branches  of  the  legislature  and 
received  the  approval  ot  the  governor.  It  be- 
comes a  law;  but  until  then  It  Is  a  bill,— a 
draft  of  a  proposed  law.  This  bill  was  pre- 
cisely the  same  draft  of  a  proposed  law  after 
as  before  these  Indorsements  were  mad& 
Indeed,  It  Is  not  charged  In  the  indictment 
that  the  bill  was  altered,  or  that  anything 
was  added  to  the  body  of  the  bill,  but  that 
certain  Indorsements  were  added  to  the  bill. 

Were  the  Indorsements  set  forth  In  the  In- 
dictment or  either  of  them,  part  of  the  bill? 
The  majority  of  the  court  think  they  are  not 
The  presence  or  absence  of  these  Indorse- 
ments, their  truth  or  their  falsity,  did  not 
make  the  bill  In  any  respect  different  from 
what  It  was  when  It  was  flrst  presented  to 
the  legislature.  The  attorney  general  fur- 
nished us  with  a  very  apt  and  appropriate 
definition  when  he  said  "that  indorsements 
on  a  bill  are  the  minutes  of  the  stages  of  Its 
progress  through  the  legislature."  Such  In- 
dorsements are  usually  put  on  the  back  of  a 
bill  for  convenience  and  Identification,  but 
fuller  minutes  of  the  progress  of  a  bill  are  to 
be  found  In  the  journals.  Would  any  one 
contend  that  the  Journals  of  the  respective 
houses,  as  to  the  progress  of  the  Mil  In  Its 
various  stages  through  the  houses,  were  parts 
of  the  bill,  or  that  under  this  statute  a  man 
could  be  Indicted  for  altering  or  addhig  to 
such  Journals?  Certainly  not  We  therefore 
hold  that  the  offense  charged  Is  not  within 
the  provisions  of  the  said  statute,  and  ttiat 
the  Indictment  Is  InauflSdent  and  abonU  be 
qnaabed;  and  It  ta  so  ordered. 

BOTOB,  J.,  concnrred. 

LORB,  C.  J.  (dissenting).  What  constltotes 
a  bill  depends,  in  my  Jodgment  upon  its  con- 
dition at  the  particular  time  referred  to.  A 
bill,  as  originally  Introduced,  Is  subject  to 
mod  Ideation.  Under  legislative  rules  and  p^l^ 
tice,  while  a  bill  Is  pending.  It  to  added  to  by 
amendments  and  Indorsements,  from  time  to 
time,  changing  Its  meaning  and  lowing  Its 
progress.  When  so  added,  soch  amendments 
and  Indorsranents  become  a  part  of  that  bill, 
eacU  adding  to  Its  completion,  up  to  a  certain 
point.  It  Is  unquestionably  true  that  the  orig- 
inal draft  Is  a  bill  when  flrst  Introduced,  then 
consisting  of  the  paper  on  which  It  Is  written, 
and  the  writing  Itself,  which  Includes  the  title 
and  the  text.  It  Is  equally  true  that  in  its 
progress  through  the  legislature,  amendments 
are  added,  and  when  so  added,  whether  writ- 
ten upon,  attached  to,  or  loosely  placed  wltbhi 
the  original  draft  they  become  a  part  of  the 
bill  at  that  stage.  In  like  manner,  at  every 
stage  of  Its  progress,  under  legislative  rules 
and  practice,  there  are  added  to  the  bill  In- 
dorsements which  show  Its  condition  from 
time  to  time,  and  constitute  the  original  rec- 
ord of  such  progress.  When  lo  Indorsed.  Ouj 
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become  a  part  of  tbe  bill  at  eacb  succea^Te 
stage.  Then  tbe  orlclnal  bill,  wltb  audi 
amendment  and  indoraements,  la  signed  by 
the  speakers,  and  goes  to  the  committee  on 
enrollment,  and  la  the  original  record  on 
which  that  committee  acts  and  to  which  they 
refer;  seeking  corroboratlOD  only  from  the 
Jonmala,  If  any  quration  be  raised,  the  jour- 
nals being  secondary,  and  oanally  made  op 
from  such  Indorsements,  lliia,  by  reasonable 
Intendment,  makes  the  word  "bill"  Indude 
whatever  may  be  added  to  that  particular  pa- 
per, by  way  of  amendment  or  indoraement 
to  tbe  original  draft,  under  the  authority  of 
law  or  of  leglslatlTe  rules  and  practice,  from 
tbe  time  such  paper  Is  introduced  until  It  la 
signed  by  tbe  speakers.  The  original  form 
or  draft  of  a  law,  as  presented  to  the  legis- 
lature, may  be  so  changed  by  amendments 
and  Indorsements  during  Its  pendency  as  to 
retain  scarcely  a  trace  of  the  original  draft 
it  is  manifest,  therefore,  that  the  deOnitlon 
of  a  "bill"  may  not  be  cooflned  to  the  original 
form  or  draft  submitted  to  the  legislature,  but 
relates  to  Its  condition  at  each  and  every  spe- 
cific time  while  it  la  pending  before  the  legis- 
lature. The  very  act  under  which  this  Indict- 
ment is  found  uses  this  language:  "A  bill, 
within  the  meaning  of  this  act  sttall  be  taken 
as  pending  from  the  time  of  its  introduction, 
until  enrolled  and  signed  by  the  speakers  of 
both  houses.  It  shall  then  be  taken  as  and 
for  an  act."  The  very  language  of  the  act, 
therefore,  contemplates  the  condition  of  the 
bin  at  every  stage  of  its  progress,  from  Its 
"Introduction"  until  It  Is  "enrolled  and  sign- 
ed," and  expressly  covers  its  condition  during 
all  of  that  time.  The  act  says  that  "whoso- 
ever shall  add  to  •  •  •  any  bill  pending 
liefore  cltlier  branch  of  the  general  assembly 
of  this  state,  or  any  committee  there<tf,  or  any 
Joint  committee  of  the  two  houses."  This  in- 
dictment, framed  under  the  act,  ctiarges  that 
the  defendant  "did  unlawfully  and  felonious- 
ly add  an  Indorsement  to  bill  No.  62,"  etc.  It 
charges  that  the  defendant  did  add  to  a  bill, 
and  sets  oat  specifically  what  was  added, 
namely,  an  Indorsement  It  would  seem, 
therefore,  that  tbe  Indictment  Is  good,  and 
that  tbe  offense  therein  properly  and  clearly 
charged  is  within  the  terms  of  the  statute, 
unless  we  bold  that  the  concrete  word  "bill" 
should  be  divided  up  into  Its  several  com- 
ponent parts  of  paper,  writing,  title,  original 
draft,  amendments,  Indorsements,  and  signa- 
ture, and  that  each  must  be  separately  men- 
tioned In  the  statute  defining  the  offense;  In 
other  words,  that,  while  the  whole  necessarily 
includes  the  parts,  yet  that  an  Indictment  la 
not  good  unless  tbe  statute  specifically  seta 
out  the  respective  parts.  This,  surely,  Is  not 
tenable.  Tbe  c^ense  charged  in  this  indict- 
ment—th'at  Is,  of  making  a  false  Indorsement 
on  tbe  paper,  so  as  to  Indicate  that  It  had 
paeacd  tbe  legislature,  when  In  fact  It  had  not 
so  passed— Is  clearly  within  the  evil  sought 
to  be  remedied  by  the  act  c^f  May  13,  1801, 
which  Is  entitled  "An  act  to  prevent  tamper^ 


Ing  with  legislative  proceedings."  It  would 
also  seem  to  be  dearly  within  the  language 
of  that  act,  onder  any  fair  and  reasonable  in- 
terpretation thereof.  While  I  bidorse  most 
heartily  the  well-settled  inlnciple  that  penal 
statutes  are  to  be  construed  strictly,  with  all 
reasonable  intendments  In  fovor  of  the  ac- 
cused, I  am  not  Inclined  to  such  a  strict  con- 
struction as  to  narrow  a  word  which  Is  con- 
crete in  its  significance  to  one  particular  and 
separate  part  or  phase  of  Ita  meaning.  It 
should  be  BO  construed  as  to  embrace  all  Its 
parts,  and  show  actual  oondltiona  at  the  pre- 
cise time  of  the  alleged  offense.  Any  other 
nrie  of  construction  would  amount  to  Judicial 
annulment  of  law,  and  give  immunity  to 
crime.  I  am  clearly  of  the  opinion  that  the 
Indictment  is  good,  and  that  the  offense  as 
charged  In  the  indictment  is  within  tbe  terms 
of  the  statute.  A  majority  of  the  court  bow- 
ever,  think  otherwise,  and  in  pursuance  of 
their  Judgment  It  Is  or^red  that  the  indict- 
ment Iw  quaibed. 

(S  pen.  lU)  ■ 

STATE  V.  HBGBMAN. 

(Coart  of  0«ieral  Sessions  of  Delaware.  Kent 
May  3.  1899.) 

INDICTUBNT-F(HfaaBBT— INTBNT  TO  DB- 
FRADD. 

Under  Rev.  Obde.  c  129,  t  8,  which  pro- 
vides that  if  any  person,  with  intent  to  defraud, 
shall  forge  or  counterfeit  the  hand  of  any  per- 
son, he  shall  be  jjcallty  of  forgery,  an  indictment 
wtitch  nlleses  that  defendant  ^'did  feloniooaly 
counterfeit  the  baud  of  another,  without  allege 
ing  an  Intent  to  d^iaud.  Is  fatally  drieetlTb 

Bmmet  D.  a  Hegeman  was  Indicted  tot  * 
forgery,  and  moved  to  qoash  the  Indictment 
Motion  granted. 

The  defendant  Emmet  D.  C  Hegeman, 
was  indicted  at  this  term  of  court  for  for- 
gery, the  first  count  of  tbe  Indictment  alleg- 
ing: "That  Bmmet  D.  C.  Hegeman.  late  of 
East  Dover  hundred.  In  the  county  afore- 
said, on  tbe  thirteenth  day  of  March,  In  the 
year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety-nine,  with  force  and  arms, 
at  the  hundred  aforesaid.  La  the  county  afore- 
said, feloniously  did  forge  the  band  of  one 
B.  F.  Sbeppard  to  tbe  indorsement  on  a  cer- 
tain bill  then  and  there  pending  before  the 
senate  of  the  state  of  Delaware,  and  known 
as  'Soiate  Bill  Na  62,*  entitled  'An  act  pro- 
viding a  penalty  for  the  violation  of  section 
17  of  article  2  of  the  amended  constitution,' 
be,  the  said  B.  P.  Sbeppard,  being  then  and 
there  the  clerk  of  the  houae  of  representatives 
of  the  state  of  Delaware,  and  being  then  and 
there  duly  elected  and  qualified  as  such,  and 
by  means  of  tbe  premises  did  then  and  there 
commit  the  crime  of  forgery  and  felony, 
against  the  form  of  tbe  act  of  the  general 
assembly  in  such  case  made  and  provided, 
and  against  tbe  peace  and  dignity  of  the 
state."  The  second  count  differed  from  the 
first  only  in  that  It  alleged  that  tbe  defendant 
"t'lonlously  did  forge  and  counterfeit"  the 
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band  of  said  Sbeppard,  etc.  The  third  and 
lost  count  differed  from  the  other  two  only 
in  that  It  alleged  that  the  defendant  "feloni- 
ously did  counterfeit"  the  hand  of  said  Shep- 
pard,  etc.  Mr.  Hutton,  of  counsel  for  de- 
fendant moved  to  qaaah  the  Indictment  on 
the  ground  that  It  was  informal,  defectlTC^ 
and  iDsufiiclent 

Argued  before  LORB,  a  J.,  and  SFBU- 
ANGB  and  BOYCIB.  JJ. 

Robert  a  White,  Atty.  Gen.,  and  Peter  L. 
Cooper,  Jr.,  Dep.  Atty.  Qen.,  for  the  State. 
Alexander  SI.  Daly,  John  B.  Hutton,  and  Ar- 
ley  B.  Magee,  for  defendant 

LORB,  a  J.  The  court  Is  asked  to  quash 
the  Indictment  In  this  case  for  the  reason, 
among  others,  tbat  the  Intent  to  defraud  Is 
not  averred  in  the  indictment;  that  it  is  a 
material  averment  and  for  tliat  reason  the  in- 
dictment Is  defective.  It  is  conceded  that  at 
common  law  the  intent  to  defraud  is  a  nec- 
essary  averment  and  must  be  In  tbe  Indict- 
ment It  Is  also  conceded,  and  is  ungues- 
tlonably  the  law,  where  an  Indictment  Is 
framed  under  a  statute,  that  if  the  Intent  to 
defraud  Is  expressed  in  the  statute,  such  in- 
tent must  be  averred  in  the  Indictment  It  is 
claimed  on  tbe  part  of  the  state  that  the  stat- 
ute (Rev.  Code,  p.  &i9,  c.  129)  may  not  so  be 
construed.  Section  3  of  that  statute  reads: 
"If  any  person  with  Intent  to  defraud,  shall 
falsely  make,  forge,  or  counterfeit  any  Instru- 
ment or  writing,  purporting  to  be  a  promis- 
sory note,  bill  of  exchange,  check,  order,  obli- 
gation, or  single  bill,  for  the  payment  of  mon- 
•  ey,  or  delivery  of  goods,  or  merchandise," 
etc.;  and  then  In  tiie  fifteenth  line,  on  page 
050,  It  continues,  "or  shall  forge,  o;-  counter- 
felt  the  hand,  and  seal,  or  the  haiul.  or  seal 
of  any  person,"  etc.  The  claim  of  tbe  state, 
as  we  understand  It  Is  that  the  intent  to 
defraud,  mentioned  in  tbe  first  part  of  section 
3,  Is  not  connected  with  the  last  clause;  that 
tbe  clauses  are  separated  by  a  semicolon, 
Are  Independent  of  each  other;  and  therefore 
tt  Is  not  necessary  to  aver  the  Intent  to  de- 
fraud in  an  Indictment  under  the  last  clause. 
An  examination  of  the  statute  shows  that  the 
Jatter  claasc  Is  not  complete,  unless  you  place 
before  ft  the  words,  "If  any  person  with 
intent  to  defraud,  shall,"  contained  In  tbe 
flrst  part  of  section;  and  the  same  are  neces- 
sary before  the  words,  "If  any  person  shall," 
]n  the  otlier  clause.  So  that  the  words,  "with 
Intent  to  defraud."  are  necessary  to  connect 
(n  each  case,  and  must  be  averred  In  an  In- 
dlctiiient.  There  Is  no  such  averment  in  any 
of  the  three  counts  of  the  Indictment  and  It 
Is  for  that  reason  fatally  defective. 

We  regret  this  conclusion,  for  the  offense  as 
chai^d.  If  committed.  Is  one  of  the  gravest 
that  can  possibly  arise  In  connection  with  the 
legislation  of  this  state.   It  tends  to  great  un- 


ceorteinty,  and  nnaettlea  onr  confldence  In  all 
onr  leglalatlTe  proceedings,  and  dottaes  the 
Bbttutes  which  appear  to  have  been  passed 
with  a  distressing  uncertainty.  If  this  crime 
was  committed.  It  ought  to  be  punlstaed,  and 
that  promptly  and  ^Udently.  Bat  we  may 
not  assume  gnllt  or  ti7  the  accused  upon  a 
manifestly  Imperfect  Indlctmoit,  la  which  the 
crime  Is  not  properly  presented  to  tbe  court 
Let  the  Indictment  be  quashed. 


(S  Poi.  165) 

COLLINS  et  aL  t.  HANSON  et  al. 

(Saperior  Oonrt  ef  Delaware.    Kent    Mar  4k 
1880.) 

BOX.  VA.  SVR  UORTOAOS-APPIDAVtT  OF  OS- 
FUNSE-S  UFFIGIENCY— MOTION 
FOR  JUDOMENT. 

1.  An  affidavit  of  defense  to  acL  (a.  sor  mort- 
gage alleging  payment  is  snfflci«it 

2.  Where  there  la  the  least  donbt  as  to  tbe 
BuQlciency  of  an  affidavit  of  defense  on  a  moiion 
for  jadgment  aotwitbstanding^  Judgment  will 
not  be  given  at  the  first  term. 

ScL  fa.  sur  mortgage  by  John  S.  Oollins 
and  others,  executors  of  Isaac  T.  Collins, 
against  Thomas  P.  Hahson  and  others. 
PlalntifFs  move  for  Judgment  notwithstand- 
ing the  affidavit  of  defense.  Refused. 

The  following  affldavlt  of  defense  was 
filed:  "That  the  defendants  have  never  re- 
ceived any  moneys  or  benefits  for  $3,000  of 
the  alleged  consideration  In  the  said  above- 
stated  mortgage  or  cause  of  action,  and, 
having  paid  all  of  the  remaining  part  of  the 
alleged  consideration,  there  Is  nothing  due 
and  payable  to  the  plaintiffs  by  tbe  defend- 
ants, said  mortgage  (so  far  as  the  defendants 
are  bound  thereby)  having,  as  afore  stated, 
been  fully  paid.  And,  further,  defendants 
say  that  the  above-stated  mortgage  should 
be  satisfied  and  discharged  uiwn  the  record 
thereof." 

Argued  before  LORB,  0.  J.,  and  8PRD- 
ANCE  and  BOYOB.  JJ. 

James  H.  Hughes,  for  plaintiffs,  moved  for 
Judgment  notwithstanding  the  affidavit  of 
defense:  First,  because  want  of  considera- 
tion in  the  case  of  an  instrument  under  seal 
is  not  a  good  defense;  second,  because  there 
Is  no  positive  allegation,  In  the  affidavit  of 
payment  but  simply  a  recital,  and  the  stat- 
ute requires  the  affidavit  to  set  out  the  na- 
ture of  the  defense,  and  It  must  be  such  that 
if  true,  it  would  be  a  good  defense. 

LORE,  C.  J.  He  substantially  sets  out  the 
obligation,  and  that  he  has  paid  It  We  have 
decided  again  and  again  that  the  allegation 
of  payment  in  an  affidavit  of  defense  Is  suffi- 
cient and  where  there  is  the  least  doubt  we 
never  give  judgment  at  the  first  term.  Wi» 
refuse  Judgment 
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(SS  N.  J.  B.  164) 

CRAMER  T.  MOONBT. 

(Ooiirt  of  Chanoerr  of  New  Jerwr.  Nor.  2% 

1899.) 

VBNDOR  AND  PURCHASER  —  CONTRACT  —  Afl- 
SIQNUBNT  B7  VBNOBB-MUTDALIT7— 
PBR70RHANGB. 

1.  A  contract  for  sale  of  lands^  thongh  signM 
only  bj  the  veDdor,  will  aot  be  held  to  be  nnilat- 
eral,  on  the  coDtention  ot  the  aBsignee  of  the 
vendee,  when  it  aj^ipears  that  the  vendee  has 
tntDsferred  all  bis  right  to  his  aasigoee,  and  that 
the  asaigDee  has  been  accE^ted  by  the  vendor  as 
the  purchaser,  haa  paid  nine-tenths  of  the  pnr- 
chase  money,  has  entered  into  possession  of  the 
lands  and  rented  them,  and  bus  tendered  a  smnll 
balance  of  the  purchase  money,  and  demanded 
tbe  clearing  of  the  title  and  the  deliverv  of  a 
deed,  his  ngbt  to  which  was  admitted  by  tbe 
vendor. 

2.  Such  acts  of  part  performance  are  snf9- 
dent  to  establish  a  mutual  contract  between  tbe 
vendor  and  the  assignee. 

3.  When  time  of  performance  is  not  specified 
by  tbe  contract  of  aale,  and  the  parties  arrange 
for  the  removal  of  an  mcnmbrance  prior  to  per- 
fonnance,  witliont  naming  a  speciflc  day,  tbe  re- 
moval within  a  reasonable  time  ii  a  snfBcient 
performance. 

4.  If,  after  auch  an  arrangement  one  of  the 
parties  claims  that  a  snbaeqnent  agreement  fix- 
ed a  specific  day  for  performance,  tbe  party  so 
asserting  tbe  new  atrangement  must  carry  the 
burden  of  proving  it. 

{Syllabus  by  tbe  Conrt.) 

Suit  by  Alfred  Cramer  agalnat  James 
Mooney.  Decree  for  complainant. 

The  complainant  files  this  bill  against 
James  Mooney,  tbe  assignee  of  a  contract 
for  the  sale  of  two  lots  of  land  In  Stockton 
township,  in  Camden  county,  to  compel  spe- 
cific performance  of  the  contract,  by  a  de- 
cree that  tbe  defendant  accept  a  deed  and 
pay  the  balance  of  the  purchase  money,  and 
that  be  be  restrained  from  prosecuting  his 
■nit  to  recover  the  portion  which  he  has  al- 
ready paid.  The  agreement  is  In  the  words 
and  flgnres  following: 

■''ThiB  agreement,  made  the  first  day  of 
April  In  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety  (1880),  witnesses 
that  Alfred  Cramer  has  sold  ymto  John  M. 
Labbree  a  piece  of  ground  situate  on  tbe 
Xorth  aide  of  Adams  Ave.,  In  the  town  of 
North  Cramer  Hill,  county  of  Camden  and 
state  of  New  Jersey,  being  lots  Noa.  fourteen 
(14)  and  fifte«i  (13)  as  lald.out  and  nombered 
In  block  O  on  a  plan  of  the  said  town,  a  copy 
of  which  mid  plan  is  on  file  In  the  office  of  the 
register  of  deeds  of  the  county  of  Camden, 
for  the  Bum  of  one  thousand  dollars  ($1,000), 
to  be  paid  by  monthly  Installments  of  not 
less  than  fifteen  dollars  per  month,  with 
lawful  interest  after  six  and  one-half  months 
from  this  date;  ^e  entire  sum  to  be  due 
In  forty  months  from  this  date.  The  above- 
named  lots  extend  from  the  ncnrth  line  of 
Adams  avenue,  two  hundred  (200)  feet  In 
depth,  to  Oie  south  line  of  Delaware  avenue. 
It  Is  expressly  nndmtood  by  and  between 
the  parties  to  this  agreement  that  no  building 
shall  b.e  erected  on  the  above-described  prem- 
ises that  shall,  cost  less  than  two  thousand 
MA^-40 


dollars.  Alfred  Cramer,  by  B.  C.  Rudderow. 
Atty. 

"1890,  April  1st  Becelved  to  thU  date 
seventy  dollars.  Alfred  Cromer,  by  B.  0. 
Rudderow,  Atty. 

"1S90,  June  30.  Received  fifteen  dollars. 
Alfred  Cramer,  by  B.  G.  Rudderow,  Atty. 

"1800,  July  29th.  Received  fifty  dollars. 
Alfred  Cramer,  by  B.  C.  Rudderow,  Atty. 

"1800,  Oct  21st  Received  fifty  dollars. 
Alfred  Cramer,  by  B.  C.  Rudderow,  Atty. 

"1801.  Feby.  8.  Received  fifty  dollars. 
Alfred  Cramer,  by  B.  C.  Rudderow,  Atty. 

"1801.  June  18.  Received  fifty  dollars. 
Alfred  Oamer,  by  B.  C.  Rudderow,  Atty. 

"1801,  Nov.  10.  Received  fifty  dollars. 
Alfred  Cramer,  by  B.  C.  Rudderow,  Atty. 

"1892,  Jany.  15.  Received  fifty  dollars. 
Alfred 'Cramer,  by  B.  C.  Rudderow,  Atty. 

"1802,  June  IS.  Received  fifty  dollars. 
Alfred  Oamer,  by  B.  C.  Rudderow,  Atty. 

"1892,  Oct  24.  Received  fifty  dollars. 
Alfred  Corner,  by  B.  G.  Rudderow,  Atty. 

"1808,  Juhe  7.  Received  fifty  dollars. 
Alfred  Cramer,  by  B.  C.  Rudderow,  Atty. 

"18M,  Jany.  16.  Received  flft^  dollars. 
Alfred  Cramer,  by  B.  G.  Rudderow,  Atty. 

':i8&i.  August  27.  Received  fift;  dollars. 
Alfred  Cramer,  by  B.  G.  Rudderow,  Atty. 

"1896,  May  23.  Received  fifty  dollars. 
Alfred  Cramer,  by  B.  G.  Rudderow,  Atty. 

"1805,  Nov.  29.  Received  three  hundred 
and  fifteen  dollars.  Alfred  Cramer,  by  B.  <X 
Rudderow,  Atty. 

"Cramer  Hil^  July  15, 1800.  For  value  re- 
ceived. I  do  hereby  transfer  all  my  rights, 
title,  and  Interest  of  this  within  agreement  to 
James  Mooney.  John  M.  Labbree." 

A  copy  of  this  agreement  was  delivered  to 
labbree,  who  at  once  began  to  pay  the  in- 
stallments of  the  purcbase  money.  By  Jtily 
15,  1^,  he  bad  paid  f86  on  account,  and 
on  that  date  he  assigned  his  Interest  in  tbe 
contract  to  the  defendant  James  Mooney, 
who  accepted  the  transfer,  and  thereafter 
continued  to  pay  various  Installments  of  the 
purchase  money  until  the  last  payqient  on 
November  29,  1S0&,  by  which  time  he  had 
paid-  $015,  making  the  total  of  the  payments 
by  both  Labbree  and  Mooocy  to  be  $1,000. 
These  payments  appear  to  have  been  made 
generaUy  on  account  of  the  purchase  money, 
and  were  none  of  them,  at  the  time  of  pay- 
ment, speclScaily  applied  to  the  satisfaction 
of  either  the  interest  or  tbe  principal  of  the 
purchase  price  referred  to  In  tbe  agreement 
The  complainant  alleges  that  Mooney  took 
possession  of  the' lots  In  question,  and  re- 
ceived the  rents  of  the  property,  and  that  he 
still  has  possession.  Mooney  denies  this, 
and  alleges  that  the  land  Is  unimproved,  un- 
inclosed  building  lots,  and  that  he  had 
not  placed  any  Improvement  thereon.  The 
proofs  show,  substantially  without  dispute, 
that  Mooney  collected  rents  from  his  tenant 
In  possession  of  tbe  premises  for  several 
years,— the  latest  In  October.  1896.  Tbe  de 
fendant  Is  In  fact  in  possession  of  the  prem- 
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Isea  b7  UU  tenant  The  bill  further  states 
that  the  complainant  had,  precedentiy  to  the 
contract  of  sale,  made  a  mortgage  for  99,000 
ujK>n  a  lari^  tract  of  land  adjacent  to  the 
two  lots  In  qaestlon,  and  that,  by  the  descrip- 
tion In  the  mortgage,  It  overlaid  abont  35 
feet  of  the  rear  end  of  those  lots;  that  on 
October  24,  1886,  the  defendant  offered  to 
pay  the  balance  of  the  purchase  money  doe 
at  that  time,  but  refused  to  aec^t  a  deed 
until  the  portion  of  the  lots  covered  by  the 
mortgage  was  released  from  Its  lien;  and 
that  thereupon  the  compliUnant  assured  him 
that  he  would  obtain  such  a  release,  or  re- 
fund the  purchase  money.  The  answer  ad- 
mits this  offer,  and  that  the  defendant  "re- 
fused to  pay  said  money  and  acc^t  said 
deed  tmleas  a  release  was  obtained  by  the 
said  complainant,  and  thereuimn  said  com- 
plainant offered  or  promised  to  obtain  said 
release  at  once,  or  otherwise  to  return  the 
purchase  money." 

The  snbstance  of  the  dispute  In  this  cause 
Is  found  in  the  differences  of  the  parties 
touching  the  action  of  the  complainant  in  ob- 
talnli^  the  release  in  question  under  his 
agreemoit  to  secure  that  release.  It  Is  ad- 
mitted by  the  answer  that  the  complainant 
proffered  himself  ready  to  obtain  this  re- 
lease, and  that  the  defendant  accepted  this 
offer.  The  answer  says  the  complainant 
promised  to  obtain  the  release  "at  once,"  but 
the  proofs  show  that  in  the  arrangement  of 
the  complainant  with  Ur.  Hoosey,  acting  Cbr 
the  defendant,  he  did  not  agree  to  get  the  re- 
lease at  any  definite  time.  There  Is  really  no 
dispute  that,  before  counsel  was  employed, 
the  parties  had  agreed  that  the  complainant 
should  obtain  the  release,  and  ti»t  the  deed 
should  then  be  delivered,  without  naming 
any  specific  day  for  the  delivery.  Nor  Is 
there  any  denial  that  under  this  airangemoit 
the  complainant  proceeded  to  obtain,  and  final- 
ly secured,  the  release,  nor  that  he  baa  Invit- 
ed the  defendant  to  accept  delivery  of  the 
deed  and  release,  and  to  pay  the  balance  of 
the  purchase  money.  The  point  of  contention 
lies  In  the  allegation  of  the  defendant  that 
after  the  arrangement  to  secure  the  release, 
etc,  and  thus  perform  the  contract,  the  com- 
plainant, at  interviews  with  the  defendants 
counsel,  admitted  bis  huibillty  to  carry  out 
his  contract,  and  agreed  to  obtain  the  release, 
etc.,  by  the  27th  day  of  November,  or  to  re- 
fund the  purdiase  money  paid.  The  complain- 
ant strenuously  denies  tbal  he  ever  admitted 
that  he  conld  not  carry  out  the  contract,  and 
that  he  made  any  ^[reement  to  refund  as 
stated.—lnststlng  that  he  never  agreed  to  get 
the  release  by  any  specified  day;  that,  tboogh 
unavoidably  delayed  several  weeks  In  secnr^ 
log  It,  be  always  expected  to  get  It,  and  was 
continuously  seeking  to  procure  It;  that  the 
only  refunding  talked  of  was  In  case  he 
should  be  unable  to  get  the  release.  The  tes- 
timony sustaining  the  defendant's  contention 
on  this  point  Is  solely  that  of  the  defendants 
counsel.   A.  memorandum  of  the  amount  due 


If  there  was  a  refunding,  shown  by  the  omn- 
plalnant  to  defendant's  oounad,  Is  submitted 
as  supporting  the  (dalm  that  a  rehmdii^  was 
promised.  The  complainant  admits  that  he 
did  show  such  a  memorandum,  bat  declared 
that  he  exhibited  this,  and  also  a  certified 
check,  to  assure  the  counsel  that  he  was  ac^ 
Ing  In  good  faith,  and  was  able,  U  be  failed 
to  get  the  release^  to  retnm  the  mon^. 
These  Incidents  to(dc  place  while  tiie  com- 
plainant was  se^big  to  obtain  the  release, 
and  during  the  period  when  his  Inability  to 
secure  an  interview  with  the  holder  of  the 
mortgage  prevented  the  completion  <tf  the 
contract  The  defoidant  on  November  24, 
1806,  while  the  complainant  was  yet  seek- 
ing to  obtain  the  r^ease  under  the  arrange- 
ment made  between  tbem,  but  b^ore  bm  se- 
cured It,  brought  suit  for  the  recovery  of  Oie 
portion  of  the  purdiase  money  paid.  On  De- 
cembw  Ifi,  1896,  the  complainant,  who  had 
obtained  the  19,000  mortgage  to  be  assigned 
to  a  friendly  holder,  procured  the  portion  of 
the  lots  in  question  which  the  mortgage  cov- 
ered to  be  released,  and  on  December  2L, 
laoi^  sent  a  letter  by  mall  to  the  defendant 
notifying  him  that  the  deed  was  ready  for 
delivery  at  his  lawyer's  office.  In  the  eariy 
part  of  Maich.  1897,  the  complainant  per- 
sonally tendered  to  the  defenitent  a  deed  for 
the  lota.  The  d^endant  accepted  none  of 
these  offers  to  carry  out  the  contract  of  sale, 
and  persisted  in  the  prosecution  of  his  salt; 
and  on  the  18th  day  of  March,  1887,  the  com- 
plainant filed  bis  bill  In  this  cause  to  restrain 
the  prosecution  of  the  defendant's  salt  and 
to  enforce  performance  of  the  contract 

M.  V.  Bergen,  Jr.,  and  M.  V.  Bergen,  for 
c(unplainant  T.  B.  Hamed.  for  defendant 

QBBIT,  7.  a  (after  stating  the  facto).  The 
first  point  taken  by  the  defendant  Is  his  con- 
tention that  the  contract  of  sale  Is  a  nidlatr 
eral  ag^ment  which  the  defmdant  may,  if 
he  derires,  enforce  against  the  complainant 
but  wbldi  the  oompi^nant  may  not  compd 
the  defendant  to  observe.  Whatever  might 
have  been  the  construction  of  the  contract 
standing  bardy  upon  Its  expressed  terms, 
the  subsequent  drcnmstances,  and  the  deal- 
ings of  the  parties  wltii  the  sut^ect  have  es- 
tablished a  mutual  oontract  for  sale  and  pnr^ 
cdiase  of  the  >loto  In  question.  By  the  tenns 
of  the  written  contract  the  onnplalnant  who 
signed  it  declared  that  he  bad  sold  tbe  lots 
to  lAbbree.  naming  no  date  for  the  delivery 
of  the  deed.  Labbree,  who  had  not  signed  It. 
began  at  once  to  make  paymoits  on  account 
of  the  purchase  money.  When  the  assl|^- 
ment  to  the  defendant,  Mooney,  was  made, 
he  was  accepted  by  th6  complainant  as  the 
purchaser,  In  place  of  Labbree.  The  defend- 
ant continued  these  payments  for  some  four 
years,  until  he  had  paid  9915.  With  com- 
plainant's assoit,  the  defendant  took  pos- 
session of  the  lots  agreed  to  be  sold,  and 
dealt  wlOi  tbem  as  bis  own.    Hp  tendered 
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tbe  balance  of  tlie  pnrcbase  mon^,  mud  de* 
manded  a  deed  from  the  complaliuuit,  wtio 
admitted  tbat  tbe  defendant  wai  the  purchas- 
er; and  both  then  agreed  that  the  complain- 
ant Bhoold  obtain  a  release  of  the  premises 
from  the  mortgage,  and  shoold  then  dellrer 
tbe  deed  to  the  defendant  or  to  his  appointee. 
These  dealings  of  the  defendant  with  the 
complainant  touching  the  premises  In  ques- 
tion have  also  taken  this  case  out  of  the  (flass 
where  a  contract  of  sale  Is  sought  to  be  en- 
forced by  the  vendor  against  a  mere  assignee, 
having  no  contract  with  the  vendor,  and  not 
In  privity  with  hlnL  The  defendant  has  not 
only  paid  to  the  vendor  (complainant)  the 
greater  part  of  the  purchase  money,  but  has 
actually  entered  Into  possession  of  the  prem- 
ises, and  tendered  the  balance  of  the  agreed 
price,  and  demanded  a  deed  and  the  clearing 
of  the  title;  and  the  complainant  has  accept- 
ed htm  as  the  pnrchaser,  and  tendered  him 
a  deed,  and  now  flies  hla  bill  to  enforce  pay- 
ment. These  acts  of  part  performance  are 
snflScient  to  establish  a  contract  between  the 
complainant  and  defendant  whi(di  would  be 
enforced  In  eqnlty.  even  If  entirely  by  parol. 
Green  v.  Blchards.  23  3.  Blq.  33,  afllrmed 
on  appeal  in  Id.  637.  The  demand  by  the  de- 
fendant for  his  deed  ander  tbe  agreement 
was,  in  and  of  Itself,  an  affirmation  by  him 
of  that  agreement  as  binding  upon  bim.  Me- 
Tague  V.  Association.  Q7  N.  J.  Law,  429.  31 
Ati.  727. 

Tbe  defendant  further  Insists  that  com- 
plainant failed  to  perform,  or  tender  timely 
performance.  This  Is  put  upon  two  grounds: 
First,  that  there  was  no  such  prompt  action 
by  the  complainant  In  completing  the  con- 
tract as  waa  due  from  him;  and,  secondly, 
that  there  was  a  special  agreem«it  made  be- 
tween defendant's  coansel  and  the  complain- 
ant, naming  a  specific  day  for  performance, 
with  which  tbe  complainant  failed  to  comply. 

In  this  state,  time  Is  not  held  to  be  of  the 
essence  of  an  agreonent  to  convey  lands,  un- 
less the  parties  have  expressly  so  stipulated, 
or  It  A)llow8  by  necessary  Implication  from 
tbe  nature  of  the  transaction.  Dynan  v.  Mc- 
Oolloch,  46  N.  J.  Eg.  14,  IS  Atl.  822,  affirmed 
on  appeal  In  46  N.  J.  Eq.  608,  22  AU.  56.  In 
the  original  written  contract  In  this  case,  no 
time  Is  fixed  for  the  delivery  of  a  deed.  By 
fair  intendment,  It  Is  deliverable  upon  the 
final  payment  of  the  purchase  money.  So  far 
as  the  element  of  time  is  concerned.  It  ap- 
pears to  have  been  laid  aside  In  this  mat^. 
The  contract  called  for  payment  by  monthly 
Installments.  Sometimes  these  were  antici- 
pated, sometimes  long  overdue.  The  contract 
called  for  payment  of  Interest  on  unpaid  pur- 
chase money.  No  interest  was  paid  at  any 
time.  In  November,  18!i5.  $100  of  purchase 
money  Is  admitted  to  have  become  due,  but 
neither  payment  nor  tender  was  made  until 
October,  1806.  Nothing,  either  In  the  nature 
of  tbe  property  dealt  with,  or  In  the  declared 
objcett*  of  the  parties,  indicated  an  Intent  to 
make  the  time  of  performance  an  essential 


element,  either  of  the  original  contract,  or  of 
the  subsequent  agreement  whereby  the  de- 
fendant waa  accepted  as  purchaser,  let  Int^ 
possession,  and  partial  payments  wwe  accept- 
ed from  |Um.  The  complainant  had  no  other 
duty,  as  to  performance,  then  to  deliver  a 
deed  with  a  clear  title  when  the  defendant 
ahoold  pay  or  tender  the  last  of  the  purchase 
money.  There  is  no  showing  of  any  attempt 
to  make  socdi  final  paymoit  until  tbe  latter 
part  of  October,  1886,  after  a  year's  delay 
since  the  last  payment. 

The  special  agreemoit  set  up  by  tbe  defend- 
ant, fixing  a  named  day  for  the  performance, 
or  the  refunding  of  tbe  purchase  money,  may 
be  better  understood  upon  examining  the  ar- 
rangements made  by  the  parties  as  to  tbe  per- 
formance of  the  contract  prior  to  the  time 
when  this  special  agreement  Is  alleged  to 
have  been  made.  The  defendant  In  the  fall 
of  1886  concluded  to  complete  the  contract  by 
paying  the  $190  yet  due.  He  saw  the  com- 
plainant's agent,  and  also  sent  his  frtmd,  Mr. 
Hoosey,  to  see  the  agent  for  that  purpose. 
When  tbe  agent  was  asked  If  the  lot  was 
clear,  he  stated  the  facts  as  to  tbe  Uen  of  the 
blanket  mortgage.  Hie  defendant  testified 
tbat  they  made  up  their  minds  tbat  they 
would  not  take  the  deed  and  pay  the  balance 
of  the  purchase  money  nntll  the  lot  was  dear. 
Mr.  Hoosey,  who  called  on  tbe  complainant's 
agent  at  tbe  def^idant's  instance,  testifies 
that  the  complainant's  agent  declared  tbat  he 
would  get  a  release  of  the  lot  from  tbe  Uen 
of  the  mortgage;  that  the  agent  did  not  fix 
any  time,  bat  said  he  "would  get  It  soon"; 
"be  didn't  give  no  definite  time  In  regard  to 
when  It  could  be  cleared."  The  parties  ap- 
pear to  have  accepted  this  situation,  and  to 
have  waited  for  a  time  for  the  complainant  to 
get  the  T^ease;  and,  becoming  Impatient, 
Mr.  Uoimey,  early  tai  November,  1886,  em- 
ployed oounael.  The  rule  regarding  the  re- 
sdstion  of  a  contract  for  sale  of  lands,  be- 
cause of  the  discovery  of  an  unknown  out- 
standing mortgage  upon  tbe  premises,  has 
been  declared  by  the  court  of  appeals  In  af- 
firming Oakey  v.  Cook,  41  X.  J.  Eq.  862,  7 
AtL  48&.  The  time  to  rescind  the  contract 
was  at  <mce  when  the  existence  of  tbe  mort- 
gage was  discovered.'  None  of  tbe  parties  de- 
sired at  that  time  to  rescind  the  contract  be- 
cause of  the  mortgage.  Tbe  undiluted  tes- 
timony In  this  case  shows  that  tbe  mortgage 
covered  but  a  small  fraction  of  the  lot  One- 
thousandth  part  Is  tbe  quantity  named.'  It  Is 
common  practice  to  clear  the  Utle  at  the  time 
of  perfornunce,  though  It  may  not  be  clear 
when  contract  Is  made.  No  reason  appeared 
wby  a  release  could  not  be  bad.  and  the  con- 
tract for  sale  carried  out;  and  the  parties  ac- 
cepted tbia  mode  of  settlement  The  com- 
plainant under  this  arrangement  began  his 
efforts  to  secure  the  release.  As  nearly  as  the 
proofs  show,  this  was  In  the  last  week  of 
October,  188&  Up  to  this  time,  though  all 
tbe  tacts  were  known,  there  appears  to  baw 
been  neither  thought  nor  suggestion  thai 
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there  was  any  fraudiilent  act  or  purpose  on 
the  part  of  the  complainant  in  the  transac- 
tion. Nor  does  any  of  the  testimony  Indicate 
that  the  complainant  at  any  time  acted  with 
a  fraudulent  Intent.  He  teatlQed  that  he  al- 
ways supposed  there  would  be  no  difficulty 
In  obtaislug  a  release  of  the  lots  from  the 
lieu  of  the  blanket  mortgage,  and,  considering 
the  almost  Infinitesimal  extent  of  its  lien,  he 
appears  to  hare  been  Jastifled  In  that  belief. 
The  complainant,  however,  when  he  set  about 
securing  the  release,  did  find  trouble  In  pro- 
curing it.  There  was  delay  In  getting  access 
to  the  holder  of  the  mortgage,  because  of  his 
sickness,  and  afterwards  an  Indisposition  on 
his  part  to  dlschai:ge  the  lots.  These  reasons 
Interfered  with  the  success  of  the  complainant 
In  his  efforts  to  procure  the  release.  A  period 
of  several  weeks  interrened,  during  which  the 
complainant  was  constantly  endeavoring  to 
obtain  the  release  of  the  comer  of  the  lot 
from  the  Hen  of  the  blanket  mortgage,  nnder 
tbe  arrangement  above  stated.  This  plan  did 
not  name  any  specific  day  when  the  lot  could 
be  cleared  and  the  deed  delivered,  and  compli- 
ance within  a  reasonable  period  would  have 
satisfied  the  terms  of  the  arrangement  Mere 
delay  In  the  performance  of  this  contract, 
where  the  acts  of  the  parties  show  that  the 
contract  could  be  satisfied  In  all  its  terms  by 
performance  within  a  reasonable  time,  did  not 
of  itself  entitle  the  defendant  to  rescind  the 
contract.  The  court  of  appeals,  In  a  case 
aomewhat  like  this,  refused  to  support  an  ac- 
tion brought  to  recover  the  purchase  money. 
McTague  v.  Association,  57  X.  J.  Law,  423,  31 
Atl.  727.  It  was  at  this  stage  of  the  matter 
-the  defendant  employed  his  counsel,  and  It 
-Is  asserted  that.  In  response  to  a  demand  by 
the  latter  that  the  complainant  should  clear 
-the' title,  the  complainant,  who  had  theretofore 
-named  no  specific  day  when  he  would  obtain 
the  release,  agreed  with  tbe  defendant's  coun- 
sel that  if  he  did  not  obtain  the  release  by 
I'-rlday,  November  27,  1896,  he  would  on  that 
day  return  the  portion  of  purchase  money 
'paid,  with  Interest.  Up  to  this  period  no  cir- 
cumstance appears  which  made  time  of  the 
•essence  of  tbe  performance,  and  tbe  establish- 
ment of  tbe  fact  of  the  change  from  perform- 
ance within  a  reasonable  period  to  perform- 
ance on  a  named  day  depends  wholly  upon 
the  proof  of  the  making  of  the  alleged  agree- 
ment by  tbe  complainant  that  he  would  con- 
clude the  matter  on  the  27th  day  of  Novem- 
ber, or  refund  the  price.  The  defendant  seta 
up  this  alleged  change  of  arrangement,  and, 
-with  tbe  introduction  of  this  new  element  Into 
the  case,  the  defendant  must  carry  the  bur- 
den of  proving  It  The  only  testimony  narrat- 
ing or  supportinji  the  allegation  of  this  agree- 
ment to  clear  the  title,  or  refund  on  a  named 
day,  is  that  of  the  defendant's  counsel.  The 
complainant,  who  Is  alleged  to  have  made  the 
agreement,  explicitly  and  circumstantially  de- 
nies it  Tlie  attending  drcumatances  do  not 
.definitely  support  either  statement  The  com- 
.plalaant  continued  to  endeavor  to  get  the  re- 


lease, and  explained  the  reasons  which  delay- 
ed his  succeaa.  The  connsel  for  the  defendaai 
advised  the  arrest  of  the  complainant  for 
fraud,  and  brouffht  solt  against  him  for  the 
recoTery  of  tbe  part  of  the  purchase  money 
paid.  The  defendant  does  not  appear  to  have 
delivered  up  or  tendered  the  possession  of  the 
premises  to  the  complainant  at  any  time.  The 
testimony  offered  for  the  defendant  does  not 
carry  the  burden  of  proof  to  show  that  there 
was  a  change  of  the  contract  whereby  the 
complainant  agreed  to  get  a  release  by  a 
named  day  or  to  refund  the  price.  This 
change  having  failed  of  proof,  the  parties 
stood  onder  their  .former  arrangement  aa  to 
time  for  completion  of  the  contract  There  Is 
neither  allegation  nor  proof  that  the  length 
of  time  actually  taken  In  obtaining  tbe  re- 
lease of  the  mortgage,  which  was  from  Octo- 
ber 26,  1896,  to  December  15,  1896,  was  an 
unreasonable  period.  In  view  of  the  difficulties 
which  Interfered.  Nor  are  any  circumstances 
shown  which  made  performance  at  the  latter 
date,  or  when  tender  was  made,  either  Inju- 
rious or  unreasonable.  The  complainant  Is 
shown  to  have  diligently  pursued  tbe  matter 
from  the  time  when  tlie  arrangement  was 
made  that  he  should  secure  the  release.  He 
was  unable  at  flrat  to  Induce  tbe  holder  of  tiie 
mortgage  to  give  tbe  release,  but  finally  ob- 
tained the  whole  mortgage  money  to  he  raised, 
and  the  mortgage  to  be  assigned  to  a  f  rlendly 
holder,  for  the  express  purpose  of  getting 
from  him  the  release  of  tbe  small  comer  of 
the  lot  In  question  which  It  covered.  This 
was  done  on  Deceml>er  15,  1890,  and  was,  un- 
der the  circumstances  of  the  case,  a  fair  com- 
pliance with  tbe  terms  of  the  arrangement 
which  had  been  made  before  the  defendant 
employed  counsel,  and  left  tbe  defendant 
without  reasonable  cause  to  rescind  the  con- 
tract or  to  bring  salt  to  recover  the  purchase 
money.  He  should  pay  tlie  balance  of  the  pur- 
chase money  and  accept  his  deed,  and  should 
be  restrained  from  prosecuting  any  suit  to  re- 
cover the  pnrdiaae  money  paid.  I  will  adTfse 
a  decree  In  accordance  with  the  Tfewi  above 
expressed. 


(G9  N.  J.  E.  563) 

SUBURBAN  ELECTRIC  LIGHT  ft  POWER 
CO.  T.  INHABITANTS  OF  BA8T 
OKANOB  TP.  et  al. 
<Coart  of  Errors  and  Appeals  of  New  Jersey. 
Not.  20, 1899.) 

HUMIOZPAL  GORPORATIONS-VLBCTRIC  UOHT 
OOHPAmBS-USB  OP  8TRBBT8. 
The  act  entiUed  "An  act  relatlDg  to  electric 
light,  heat  and  power  companieB,"  approved 
April  21,  189G  (Lnws  1896.  p.  322).  gives  exten. 
sive  power  to  the  corporations  referred  to  In  the 
title,  to  nse  tbe  pablic  roads,  highways,  streets, 
areDucs,  aod  alleys  In  the  state  for  tbe  purpose 
of  erectine  posts  or  poles  to  sustain  necessary 
wiros,  with  the  proviso  that  no  posts  or  polen 
8h;ill  be  erected  In  any  street  of  any  Incorporated 
city  or  town  without  first  obtainiof:  from  the  In- 
corporated city  or  town  a  designation  of  the 
streets  in  which  the  same  shall  be  placed,  and 
the  manner  of  pladng  the  same.  fieU,  that  the 
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municipal  oorporatiooB  referred  to  In  the  proviso 
«re  snch  u  are  called  "dtlei"  ud  "towns,"  eo 
aomiae,  and  that  towncUpt  m  not  indnded  In 
rach  derignation. 
(Srllobiu  by  the  Coort) 

Appeal  from  court  of  cbanceiT. 

Salts  by  th«  Snborbon  Electric  Ll^t  ft 
Power  Cbmpany  against  the  Inhabitants  of 
the  township  of  East  Orange,  In  the  coantr 
of  Essex,  and  others.  Decree  for  plaintiff  (41. 
Atl.  86S),  and  defendants  appeal.  Affirmed. 

Philemon  Woodruff,  for  appellants.  Chand- 
ler W.  RIker,  for  respondent. 

MAGIB,  C.  J.  Two  appeals  of  the  abdre 
title  were  argued  together.  Each  complains 
of  a  decree  enjoining  appellant  from  cutting 
down  certain  wires  of  the  respondent  attadi- 
ed  to  the  poles  of  a  telephone  company  In  a 
street  within  the  township  of  East  Orange. 
One  decree  was  made  upon  a  bill  filed  by  re- 
^ndent  to  obtain  such  relief  at  a  time  when 
a  resolution  under  wblcb  It  claimed  the  con- 
sent of  the  township  of  East  Orange  had 
been  given  to  the  stringing  of  those  wires 
remained  unresclnded.  The  other  decree  was 
made  upon  a  bill  filed  by  resiwndent  for  the 
same  relief  after  the  municipal  authorities 
doimed  to  hare  rescinded  the  resolution. 
These  decrees  were  made  upon  the  advice  of 
Vice  Chancellor  Pitney,  whose  opinion  Is  re- 
ported in  41  Atl.  8^.  An  examlnaUon  of  the 
opinion  discloses  that  the  rice  chancellor  as- 
sumed that  the  legislative  grant  of  power  to 
Bucb  corporations  as  respondent  Is,  by  the 
act  entitled  "An  act  relating  to  electric  light 
beat  and  power  companies,"  approved  April 
21, 18D6  (Laws  1880,  p.  322),  to  use  the  pubUc 
roads  or  highways,  streets,  avenues,  uid  al- 
leys  In  this  state  for  the  purpose  of  wecting 
posts  or  poles  on  the  same  to  sustain  neces- . 
sary  wires,  did  not  apply  in  the  territory  of 
appellant  unless  respondent  had  first  obtain- 
ed from  appcHant  a  designation  of  the  streets 
■on  which  the  posts  and  poles  should  be  pla- 
ced. Upon. this  assumption  the  learned  vice 
chancellw  proceeded  to  con^der  and  deter- 
mine several  Important  questions,  such  as 
these:  Whether  the  permls8l(Hi  required  by 
Ibe  act  of  1896  could  be  ^ven  by  a  resolution; 
whether  the  permlsdon  required  a  designa- 
tion of  the  Btreeta  In  vrhlch  poles  mlgbt  be 
erected,  when  the  authority  to  string  wires 
was  alolie  exercised;  whetlier  a  permission 
once  g^ven  became  an  Irrevocable  license; 
and  whether  a  permission  thus  given  would 
authorize  the  stringing  of  such  wires  on  poles 
of  another  company,'  having  permission  to 
string  wires  for  other  purposes  thereon.  I 
deem  It  unnecessary  to  determine  wheflier 
these  questions  were  rightly  solved  In  the 
court  below;  for.  upon  the  true  construction 
4>f  the  act  of  1896,  the  power  tberet^^  con- 
ferred upon  such  companies  as  the  respond- 
ent waa  not  limited  by  any  requirement  tliat 
permission  should  be  first  obtained  from  a 
township  within  which  the  power  was  exn*- 
cised.   The  power  granted  by  tbe  act  was 


very  extensive  in  Its  application  to  the  public 
highways  of  the  state,  but  it  was  admittedly 
within  the  authority  of  the  legislature  to 
grant  The  power  Is,  however,  limited  by  the 
proviso,  which  is  expressed  in  these  words: 
"Provided,  however,  no  posts  or  poles  shall 
l>e  erected  In  any  street  of  any  Incoriwratcd 
city  or  town  without  first  obtaining  from  the 
Incorporated  dty  or  town  a  designation  of 
the  streets  In  which  the  same  shall  be  placed 
and  the  manner  of  placing  the  same."  The 
proviso  Is  applicable  in  this  case  only  if  ap- 
pellant comes  within  Its  meaning,  as  being  a 
town.  That  word  Is  used  in  our  leglslatiMi 
In  different  senses.  Stout  v.  Borough  of  G^n 
Itidge.  SO  X.  J.  liaw,  201,  35  AtL  913.  Whrth- 
er  It  Is  used  In  a  particular  statute  In  a  gen- 
eral or  In  a  restricted  sense  Is  to  be  deter- 
mined by  the  legislative  Intent  discoverable 
therefrom.  As  the  word,  in  Its  general  sense. 
Includes  the  munlelpalltles  called  "cities,"  the 
express  inclusion  in  this  proviso  of  such  mn- 
niclpaiities  by  that  name  indicates  deariy 
that  the  word  "town"  was  not  used  In  a  gen- 
eral, hut  In  a  restricted,  sense,  and  so  would 
apply  only  to  such  munldiHUItles  as  are 
towns,  eo  nomine.  That  such,  was  the  legla- 
latlve  Intent  appears,  also,  from  a  considerar 
tlon  of  previous  legislation  upon  the  same 
subject.  By  the  provisions  of  the  act  entitled 
"A  further  supplement  to  an  act  entitled  *An 
act  concerning  corporations,*  approved  April 
7,  ISTtl,  which  supplement  was  approved 
May  10,  1884"  (Laws  1884,  p.  831),  power 
was  conferred  upon  corporations  having  simi- 
lar purposes  to  those  for  which  respondent 
was  formed,  as  extensive  as  that  conferred 
by  the  act  (rf  1886,  with  a  proviso  in  these 
terms:  "Provided,  however,  no  poets  or  poles 
shall  be  erected  in  any  street  of  aoy  incorpo- 
rated cli^  or  town  without  first  obtaining 
from  the  incorporated  dty  or  town  a  designa- 
tion of  the  street  in  which  the  same  shall 
be  placed  and  the  maimer  of  placing  the 
same."  By  a  supplement  to  the  act  of  1884, 
just  dted,  the  act  was  amended  so  that  the 
proviso  read  thus:  "Provided  however  no 
posts  or  poles  shall  be  ertected  in  any  street 
of  any  Inconwrated  dty  or  town,  or  In  any 
street  of  anj  township,  without  first  obtain- 
ing from  the  Incorporated  dty  or  town,  or 
fnnn  the  township  committee  of  ineh  town- 
ship, a  designation  of  the  streets  In  whlch^  the 
9ame  shall  be  placed  and  the  manner  of  pla- 
dng  the  same."  Laws  1883,  p.  ^2.  The  ad 
of  1896  contained  the  nest  expression  of  the 
legislative  wUl  upon  this  subject  It  relat- 
ed to  tbe  same  chue  of  corporations.  It  con- 
ferred the  like  powers  in  public  hlghwayo. 
It  repealed  Inconsistent  acts,  and  obviously 
superseded  the  prior  legislation  Just  referred 
to.  When,  therefore,  we  find  the  proviso  to 
this  act  omits  the  words  of  the  supplement 
of  1803,  requiring  the  permlssloh  of  the  town- 
ship committee  In  a  township,  it  Is  at  once  oh 
vious  that  the  word  "towns,"  in  that  proviso, 
was  not  Intended  to  Include  townships,  tt 
follows  that  It  must  have  t  een  Intended  to  re- 
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quire  the  permission  to  be  obtaloed  only  from 
cities  and  towns,  eo  nomine.  That  aiipeUant 
Is  a  municipal  corporation  having  powers 
mudi  more  extensive  than  those  conferred  on 
ordinary  townships,  and  assimilated  to  the 
powers  granted  to  towns  created  under  spe- 
cial legislation  prior  to  the  adoption  of  the 
amendment  to  the  constitution,  and  towns 
now  organized  or  capable  of  being  organized 
under  existing  legislation,  does  not  prevent 
this  conclusion;  for,  when  It  Is  ascertained 
that  the  leglsUitnre  has  used  the  word 
"towns"  In  a  limited  and  restricted  sense, 
courts  must  accept  that  sense,  and  cannot  by 
construction  extend  the  meaning  beyond  the 
plain  leglslatiTe  Intent.  It  was  upon  similar 
reasoning  that  I  concurred  In  the  late  decision 
of  this  court  to  the  effect  that  legislation  ex- 
pressed to  be  Intended  to  affect  "dtles"  would 
not  be  applicable  to  the  town  of  MorristoWn. 
The  trend  of  legislation  bad,  In  my  judgment, 
clearly  Indicated  that  such  language  express- 
ed a  legislative  intent  to  confine  the  legisla- 
tive act  to  the  municipal  corporations  named 
"cities."  and  that  such  effect  should  be  given 
to  the  act,  even  though  it  was  thereby 
brought  under  the  ban  of  constitutional  prohi- 
bition. In  the  case  before  us,  no  contention 
has  been  made  that,  upon  such  construction 
as  I  have  attributed  to  the  act  of  1896,  It  faUs 
within  constitutional  restrictions,  and  no  con- 
sideration has  been  given  to  that  question. 

The  result  Is  that  respoifdent  was  possess- 
ed of  sufficient  authority  to  string  and  main- 
tain the  wires  In  question  In  the  public  street, 
and  whethM  It  originally  acquired,  or  after- 
wards retained,  the  permission  of  the  town- 
ship authorities,  was  Immaterial.  Upon  this 
ground,  I  shall  vote  to  affirm  the  decree  In 
both  cases. 


(61  N.  J.  L.  GS4) 

SAUNDERS  T.  EASTERN  HTDRAULIC 

PBESSED-BRICK  CO. 

(Coart  of  Errors  nod  Appeals  of  New  Jersey. 

Not.  20.  1899.) 

INJURT  TO.SBRVANT—DANQEROUB  PRBHISn 
—OBVIOUS  DANGER. 

1.  A  master's  duty  to  take  reasonable  care  to 
have  the  place  Id  wnich  be  directs  a  servant  to 
work  safe  for  that  purpose  does  not  require  him 
to  furnish  h  mullion  of  a  window,  in  a  flat  roof, 
stroDg  enougb  to  bear  the  weight  or  nnj  part  of 
the  wetaht  of  a  servant  directed  to  go  opoa  the 
roof  and  replnce  a  pnoe  of  gloss  io  toe  window. 
His  duty  in  respect  to  the  mnllion  is  limited  to 
the  care  necessary  to  have  it  reasonably  safe  for 
the  purpose  for  which  it  is  desisned. 

2.  The  liability  of  such  a  mullion  to  break  on- 
dw  the  pressure  required  to  remove  the  old  put- 
ty was  as  apparent  to  the  servant  as  to  the  mas- 
ter, and  constituted  so  obvions  danger. 

3.  If  the  servant,  in  removing  the  old  putty, 
exerted  sufBcient  pressure  to  break  the  mullion, 
when  he  unnecessarily  bad  put  himself  In  a  posi- 
tion which  prevented  him  from  aapporting  him- 
self on  the  roof,  bis  consequent  fall  through  the 
wfodow  was  the  result  of  his  negligence. 

(Syllabus  by  the  Cnurt.) 
Error  to  supreme  court. 
Action  by  Krcderlcfc  L.  Saunders  against 
the  Eastern  Hydraulic  Pressed  Brick  Com- 


pany. Judgment  for  defendant  Plaintiff 
brings  error.  Affirmed. 

John  W.  Westcott,  for  plaintiff  in  error. 
Nomum  Grey,  for  def aidant  in  errw. 

MAOIE,  a  J.  ThB  Judgm«Lt  In  this  record 
was  founded  upon  a  nonsuit  directed  by  the 
trial  judge  at  the  trial  of  the  Issue  made  by  the 
pleadings.  The  action  was  in  tort  for  dam- 
ages for  an  Injury  suffered  by  plaintiff.  The 
bin  ot  exceptions  sbows  that  the  direction  of 
the  trial  Judge  proceeded  upon  the  ground 
that  the  evidence  did  not  establish  any  Ua- 
billty  on  the  part  of  the  defendant  to  answer 
for  the  injury  received  by  the  plaintiff  for 
wiilch  he  was  prosecuting  his  suit,  and  upon 
the  further  ground  that  plalntltTa  conduct 
was  negligent,  and  his  negligence  contributed 
to  his  injury.  The  sole  ground  of  complaint 
urged  for  the  reversal  of  the  judgment  Is  the 
alleged  error  of  the  trial  Judge  In  dlrectli^ 
the  nonsuit  At  the  time  the  nonsuit  was  al- 
lowed, the  evidence  may  be  considered  to 
have  estaUlshed  the  following  facts:  Plain- 
tiff was  a  workman  In  the  employ  of  the  de 
fendant  One  of  defendant's  buildings  In 
which  It  carried  on  Its  business  had  a  roof, 
nearly  flat  In  which  was  a  skylight  fitted  for 
two  panes  of  glass,  20x40.  The  skylight  was 
on  about  the  same  plane  as  the  roof,  and 
there  was  what  plaintiff  calls  a  "mutton" 
(meaning,  no  doubt,  a  mullion)  dividing  the 
frame,  and  sustaining  the  contiguous  parts  of 
the  panes  of  glass.  One  of  the  panes  was 
broken,  and  plaintiff,  who  was  a  glazier,  was 
directed  by  Bome  one  having  authority  from 
defendant  to  go  upon  the  roof  and  put  a  new 
pane  in  the  place  of  the  broken  one.  In  at- 
tempting to  do  so,  plaintiff  put  his  hand  npon 
the  centerpiece  or  mullion,  and  leaned  with 
so  much  of  the  weight  of  his  body  upon  It 
as  to  break  It  He  had  assumed  such  an  at- 
titude or  position  that  upon  the  breaking  of 
the  centerpiece  he  fell  headforemost  through 
the  window,  and  received  by  that  faU  tlie  In- 
Jury  of  which  he  complained. 

Hie  rule  of  duty  of  the  master  applicable 
to  the  case  admits  of  no  doubt  or  dispute. 
He  Is  bound  to  take  reasonable  care  to  hare 
the  place  In  which  he  directs  his  servant  to 
work  reasonably  safe  for  the  doing  of  that 
work,  and  free  from  latent  or  concealed,  dan- 
gers. Electric  Co.  v.  Kelly.  67  N.  J.  Law,  100. 
29  AU.  427;  Comben  v.  Stone  Co.,  5fl  N.  J. 
Law,  226,  36  Atl.  473.  Had  phdntlff  received 
his  Injury  1^  falling  through  the  roof  on 
which  he  was  directed  to  work,  by  reason  of 
a  defect  In  Its  construction,  he  might  claim 
that  defendant  was  liable  for  his  Injury;  and 
a  question  for  a  Jury  would  arise.— whether 
the  master,  in  respect  to  the  construction  of 
the  roof,  bad  used  the  required  care.  Under 
such  circumstances,  the  roof  was  a  place  fur- 
nished by  the  master  for  bis  servant  to  work 
upon.  But  the  purpose  of  the  mullion  In  tbi» 
skylight  was  to  aid  In  the  support  of  the 
pjines  of  glass.  The  master's  duty  was  to 
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have  It  80  cooBtructed  aa  to  reawuiablr  an- 
swer that  purpose,  bnt  It  Is  ImposBible  to  dis- 
cover any  ground  In  reason  for  Imposing  up- 
on the  master  any  &atj  to  have  It  so  construct- 
ed as  to  bear  the  weight  or  any  part  of  the 
weight  of  a  servant,  although  engaged  In  re- 
pairing It.  The  dnt7  of  the  master  In  this 
respect  la  like  that  oi  one  who  Invites  an- 
other to  make  use  of  some-place  or  appliance, 
and  is  limited  to  the  care  requisite  for  the 
reasonable  use  thereof  for  the  purposes  for 
which  it  Is  deigned.  Telephone  Co.  v. 
Speicher,  59  N.  J.  Uiw,  2S,  39  AtL  661;  Id., 
00  N.  J.  Law.  242,  41  Ad.  1116.  Doubtless 
Lhe  work  of  replacing  the  glass  would  have 
required  the  use  of  some  force  npoo  the  mul- 
llon  to  remove  the  old  putty.  The  case  Indi- 
cates that  the  mulUon  broke  under  plalntifTs 
pressure  l)efore  be  had  begun  to  exert  force 
for  that  purpose.  In  that  aspect.  It  is  plain 
that  defendant  was  not  liable  for  plalntlfiTs  | 
injury,  because,  as  Just  stated,  It  owed  him 
no  duty  to  furnish  a  mullion  strong  enough 
to  bear  his  weight,  or  any  part  of  it.  It  is 
now  strenuourty  argued  that  the  evidence 
may  be  construed  to  Justify  the  conclusion 
ibat  the  mulUoD  broke  while  plaintiff  was 
using  force  to  remove  the  old  putty  so  as  to 
put  in  the  new  glass.  I  cannot  so  read  the 
evidence.  But,  if  It  is  capable  of  that  con- 
.structlon,  the  plaintiff's  case  is  not  aided;  for 
The  liability  of  the  mollion  to  break  under 
pressure  must  have  been  as  apparent  to  the 
plaintiff  as  to  bis  master,  and  the  danger  of 
breaking  was  therefore  an  obvious  one. 
Moreover,  the  size  of  the  aperture  was  buxA 
that  It  was  wholly  unnecessary  for  plaintiff 
lo  put  himself  In  peril  by  exerting  upon  the 
mullion  a  pressure  which  broke  it,  while  he 
occupied  an  attitude  which  prevented  his  re- 
covering bis  equilibrium  and  maintaining  his 
position  on  the  roof.  In  this  respect,  he  was 
I>talnly  guilty  of  negligent  conduct  which  con- 
tributed to  bis  Injury.  The  Judgment  mast 
be  aflBrmed. 


(IS  N.  J.  u  CU) 

STRAUSS  T.  AMERICAN  TALCUM  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Not.  20,  ISOO.) 

AGENXY— EVIDENCE— DIRBCTI NO  VERDICT. 
Where,  in  ua  action  upon  a  contract,  the  de- 
fendant seeks  to  escape  linbility  solely  upon  the 
noDDd  that  tbe  person  who  assumed  to  act  for 
him  in  the  making  of  the  agreement  sued  on 
was  not  authorized  to  act  aa  his  agent,  proof  of 
tbe  presence  of  facts  which  compel  the  conclu- 
sion that  such  agency  existed  not  only  requires 
the  refusal  of  a  motion  to  nonsuit,  bat.  ancontni> 
dieted,  justifies  ifae  court  in  controlUtig  the  ver- 
dict of  the  jury. 

(Syllabus  by  the  Conrt) 

Error  to  supreme  conrt 

Action  by  Frank  V.  Stransi  against  tbe 
American  Talcnm  Company.  Judgment  for 
plaintiff.   Defendant  brings  error.  Affirmed. 

William  S.  Stuhr.  for  plaintiff  In  error. 
Queen  &  Tennaut,  for  defendant  in  error. 


OUMMERB,  J.  Strauss,  the  defendant  In 
error,  who  waa  a  publisher  of  theater  pro- 
grammes, entered  Into  a  contract  In  October, 
1897,  with  the  executora  of  one  Julius  Fehr, 
deceased,  for  the  advertising  in  said  pro- 
grammes, during  the  theatrical  season  then 
next  ensnlng,  the  business  carried  on  by  the 
executors  for  tbe  benefit  of  the  Fehr  estate,  at 
the  rate  of  $59.00  per  week.  In  January,  1898, 
the  executors  sold  the  business  of  the  es- 
tate to  the  American  Talcum  Company,  the 
plaintiff  In  error;  and  shortly  afterwards  an 
agreement  was  entered  Into  by  Strauss  with 
one  Mamell,  who  represented  himself  to  be 
the  manager  of  the  talcum  company's  buBl- 
□ess.  by  the  terms  of  which  tbe  contract  for 
advertising  made  with  the  Fehr  estate  was  to 
be  contloued,  with  certain  modlflcadone  of  the 
terms  aa  to  payments,  the  company  t>elng^nt>- 
Btituted  as  a  party  In  the  place  of  the  Febr 
I  executors.  In  pursuance  of  this  arrange- 
ment, Strauss  advertised  In  bis  programmes 
the  business  of  the  talcum  company  until 
Jnne,  1898,  when  he,  In  turn,  s(^d  out  his 
theater  programme  business  to  a  corporation 
known  as  Strauss  A  Co.,  who  continued  tbe 
publication  of  the  advertisement  until  tbe 
expiration  of  Qie  time  fixed  in  the  original 
contract  Coidee  of  the  programmes  were 
sent  each  week  to  the  talcum  company,  to- 
gether with  a  bill  for  tbe  publication  of  that 
week.  Two  payments  were  made  by  tbe  com- 
pany on  account  of  the  indebtedness  accruing 
nnder  the  contract  each  by  Its  check  counter- 
signed by  Marnell  aa  secretary.  After  tbe  ex- 
piration of  tbe  contract  the  talcum  company 
refused  to  pay  the  sum  which  remained  due 
dereon  according  to  its  terms,  and  Stranss 
thereupon  brought  suit  for  the  amount  which 
was  nnpaid.  At  the  trial  a  motion  to  non- 
suit the  plaintiff  was  made  and  refused,  and 
at  the  close  of  the  testimony  on  both  sides  the 
court  directed  a  verdict  Id  his  favor.  This 
writ  was  sued  out  for  the  purpose  of  review- 
ing tbe  Judgment  entered  on  that  verdict;  It 
being  assigned  for  error  by  the  defendant 
that  the  trial  Judge  should  not  have  directed 
a  verdict  for  the  plaintiff,  but  on  the  contra- 
ry, should  have  ordered  a  nonsuit  to  be  en- 
tered against  him,  because,  as  Is  contended, 
he  failed  to  establish  by  proof  any  authority 
conferred  by  tbe  talcum  company  upon  Mar- 
nell to  make  tbe  contract  sued  on.  It  is  twt- 
ther  contended  that  It  was  erroneous  to  per- 
mit the  plaintiff  to  recover  the  full  amount 
of  bis  claim,  because  his  right  to  be  com- 
pensated for  tbe  publication  of  the  advertise- 
ment was  terminated  by  the  transfer  of  bis 
business  to  the  corporation  known  as  Strauss 
&  Co.;  tbe  inslstment  being  that  tbe  latter 
company,  and  not  Stranss,  was  the  creditor 
for  all  publications  of  the  advertisement  sub- 
sequent to  that  transfer. 

As  to  the  propriety  of  refusing  the  motion 
to  nonsuit  and  controlling  the  Jury  in  its  ver- 
dict: Although  there  was  no  direct  evidence 
of  tbe  existence  of  such  agency,  proof  of  the 
submission  to  the  company  each  week  of  the 
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publication  of  their  advertisement;  accom- 
panied by  blllB  rendered  In  pursuance  of  Its 
terms,  coupled  wltb  the  additional  fact  that 
the  company  made  two  payments  on  account 
thereof,  afforded  such  eTldence  of  the  ratifi- 
cation by  tbe  company  of  Mamell's  action  as, 
uncontradicted,  compelled  the  conclnslon  that 
he  was  clothed  wltb  power  to  represent  the 
company  in  tbe  making  of  the  contract  sued 
upon.  No  attempt  was  made  on  behalf  of 
the  defendant  to  controrert  any  of  these 
facts.  The  refusal  of  the  motion  to  nonsuit, 
and  the  control  of  the  verdict  of  the  Jury, 
were  therefore  In  accordance  with  well-teftled 
rules  of  practice, 

Tbe  contention  that  the  contract  between 
tbe  parties  was  terminated  by  the  transfer  by 
Strauss  of  his  business  to  Strauss  &  Co.  Is 
based  upon  a  misapprehension  of  the  con- 
tractual relation.  That  transfer  did  not  op- 
erate to  release  Strauss  from  his  obligation  to 
continue  to  advertise  the  business  of  the  tal- 
cum company  In  tbe  theater  programmes. 
If  he  had  ceased  to  do  so,  he  would  clearly 
have  been  liable  for  the  breach  of  his  coa- 
ti-act,  notwithstanding  that  he  w-as  no  longer 
tbe  publisher  of  the  programmes.  By  the 
continuation  of  the  advertisement  he  became 
liable  to  tbe  new  proprietors  of  tbe  business 
for  their  payment,  but  bis  performance  en- 
titled blm  to  bave  the  contract  executed  1^ 
tbe  other  party  thereto  la  accordance  with  Its 
terms.  Tbe  judgment  under  review  should 
be  afOrmed.  wltb  costs  to  the  defendant  In 
erroc 

(E9  N.  J.  E.  SOT) 

GAHM  et  al.  v.  REN'NEB. 

(Oourt  of  Chancery  of  New  Jersey.  Not.  4 

1800.) 

DEED— RESTRICTION— CONSTRUCTION. 

A  printed  blank  deed  for  the  conveyance  of 
single  lots  contained  the  provision  "that  the  lot 
hereby  conveyed  Is  not  to  be  subdivided,  and 
that  no  more  than  one  residence  is  to  be  erected 
upon  the  same."  Tbe  owner  of  four  adjoining 
lots  conveyed  two  in  one  deed,  and  the  grantee 
treated  them  as  one  lot,  and  built  a  single  dwell- 
ing. Afterwards  the  owner  conveyed  to  him  the 
other  two,  and  hiBerted  the  letter  "s"  in  the 
blank  space  after  the  word  "lot."  The  grantor 
still  owned  a  large  number  of  lots  in  the  vicinity. 
Beld,  that  he  could  enjoin  the  grantee  from 
building  two  hoases  on  the  two  lots  last  convey- 
ed. 

Bill  by  Frederick  Oamm  and  others  against 
Samuel  E.  Renuer.   Decree  for  complainants. 

Charles  L.  Corbln,  for  complainants.  Abel 
L  Smith,  for  defendant. 

PITNEY.  V.  0.  (orally).  I  think  the  anes- 
Uon  raised  here  Is  of  considerable  Importance, 
and  should  t>e  disposed  of  promptly;  and,  If 
1  take  tbe  case  home,  it  may  be  some  time  be- 
fore I  can  take  it  up  for  consideration.  I 
bave  bad  an  opportunity  to  think  of  It  while 
tbe  counsel  were  proceeding  with  the  argu- 
ment and  I  will  therefore  dispose  of  It  at 
once^ 


Tbe  bill  ts  filed  by  Mr.  Walker  as  tbe  owner 
of  several  lota— over  100  lot»-on  the  Pali- 
sades overlooking  the  Hudson  river,  compris- 
ing a  suburb  called  "El  Dorado."  The  prop- 
er^ was  bought  by  Walker  at  master's  sale, 
and  either  then  or  afterwards  he  procured  It 
to  be  laid  out  in  lots;  and.  Cor  the  purpose  of 
selling  them  at  retail,  be  had  a  deed  prepared 
and  printed  in  blank,  which  contained  cer- 
tain building  restrictions,  and,  among  others, 
one  Important  for  present  purposes  is  this: 
"And  tbe  party  of  the  second  part  doth  hereby 
further  covenant  and  agree  to  and  with  tbe 
parties  of  the  first  part,  their  heirs  and  as- 
signs, for  and  In  behalf  of  himself,  bis  heirs 
and  assigns,  that  the  lot"— there  Is  a  blank 
left  for  the  letter  "s"— "hereby  conveyed  ts 
not  to  be  subdivided,  and  that  no  more  tban 
one  residence  Is  to  be  erected  upon  the  same." 
There  are  four  lots  in  El  Dorado,  adjoining 
each  other,  facing  on  Hudson  place,  namely, 
lots  18,  14,  15,  and  16.  Lots  IS  and  16  were 
conveyed  by  Mr.  Walker,  the  complainant,  to 
one  Frederick  Gamm  by  deed  dated  Septem- 
ber 12.  1895,  which  described  lots  15  and  16 
by  numbers,  referring  to  the  map.  In  this 
deed,  in  the  clause  which  I  have  already  read, 
the  word  "lot"  is  left  standing  without  any 
sign  of  plurality  Inserted.  The  letter  "s"  was 
not  Inserted.  I  have  the  original  deed  before 
me.  And  under  that  deed  Mr.  Gamm  erected 
a  single  dwelling  on  lots  IS  and  16,  treating 
them  as  one  lot  Subsequently,  on  March  27, 
1896,— six  months  later,— the  complainant  con- 
veyed to  tbe  same  Frederick  Gamm  lots  13 
and  14,  adjoining  lots  IS  and  16  on  the  east, 
and  fronting  on  the  same  street.  They  are 
described  as  lots  13  and  14  on  the  map,  with- 
out any  further  description.  Then  the  deed, 
which  Is  the  same  blank,  precisely,— printed 
blank,— contains  the  same  language  as  the 
previous  one  to  Gamm  did,  except  that  the  let- 
ter "s"  is  put  in  after  "lot"  The  language  Is 
that  "the  party  of  the  second  part"  (that  Is, 
Gamm)  "hereby  further  covenants  and  agrees 
to  and  with  the  said  parties  of  the  first  part, 
for  and  in  behalf  of  himself,  that  the  lots 
hereby  conveyed  la  not  to  be  subdivided,  and 
that  no  more  than  one  residence  Is  to  be  erect- 
ed upon  tbe  same."  Mr.  Gamm  subsequently, 
In  September  of  this  year,  conveyed  these  lots 
to  tbe  defendant  In  this  cause,  Mr.  Renner. 
Mr.  Renner  commenced  to  erect  two  dwell- 
ings on  the  two  lots,  one  on  each;  each  lot 
being  25  feet  front  and  100  and  odd  feet  deep. 
As  soon  as  It  appeared  from  the  work  on  the 
ground  that  he  Intended  to  erect  two  houses. 
Mr.  Walker  Interposed  his  bill  of  complaint 
and  obtained  a  restraining  order.  Tbere  is  no 
charge  that  Mr.  Walker  has  been  in  lachef* 
at  all;  that  he  did  not  promptly  proceed  to 
Interfere  by  notice  and  by  blU.  The  defend- 
ant comes  in  with  affidavits  In  answer,  and 
sets  up  a  variety  of  matters  about  Mr.  Walk- 
er's dealing  with  other  lots,  which  I  think 
have  nothing  to  do  with  the  case. 

The  bUl  Is  here  filed  by  Mr.  Walker,  tbe 
original  owner  and  grantor,  and  the  nroor 
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BbovB  that  he  stIU  Is  the  owner  of  a  large 

number  of  these  lots;  and  the  ease  Is  within 
the  anthorlty  of  Condert  t.  Sayre,  46  N.  J. 
Bq.  386,  19  AtL  190.^  The  cases  that  have 
given  rise  to  difficulty  of  solntlon  are  those 
which  arose  between  snbseqnent  purchasers 
from  the  original  covenantee,  and  Involved 
the  question  of  abandonment  or  waiver  of 
rights.  That  question  has  occupied  the  atten- 
tion of  the  courts  of  England  and  of  this 
country,— especially,  in  this  state.  In  the  case 
of  De  Gritty  v.  Club  House,  decided  by  Vice 
Chancellor  Qreen,  50  N.  J.  Eq.  S29,  24  Atl. 
888,  and  Trout  v.  Lucas,  64  N.  .T.  Eq.  861,  36 
Atl.  IBS.  This  case  differs  from  those  In  that 
the  bin  Is  here  filed  by  the  original  grantor, 
and  the  considerations  influencing  the  court 
In  the  cases  just  referred  to  do  not  apply,— cer- 
tainly not  In  the  same  degree.  But  I  find,  as 
a  matter  of  fact,  after  listening  to  the  affida- 
vits and  examining  the  documents  which  have 
been  presented,  that  there  la  nothing  that  Mr. 
Walker  has  done,  in  my  judgment  that  at 
all  detracts  from  his  right  to  insert  this  clause 
in  the  deed  to  Mr.  Gamm,  and  to  insist  upon 
It  as  against  this  defendant  I  oome  down, 
then,  precisely  to  the  point  where  Mr.  Corbin 
put  It— that  is,  what  is  the  meaning  of  this 
clause,— and  that  depends  on  what  is  the 
meaning  of  the  words  "the  same,"  the  last 
words  that  I  quoted  from  the  covenant 
There  were  two  lots  conveyed  that  are  spoken 
of  here  In  the  plural,  and  It  says,  "lots  hereby 
conveyed  Is  not  to  be  subdivided,  and  that  no 
moi'e  than  one  residence  Is  to  be  erected  npon 
the  same.'*  Now,  these  blanks  were  prepared 
for  the  conveyance  of  a  single  lot,  and  the 
difficulty  arises  oat  of  the  fact  that  two  lota 
were  conveyed  by  numbers.  If  the  language 
had  been  a  lot  BO  feet  front  and  100  feet  deep, 
which  comprises  lots  13  and  14,  I  think  there 
would  have  been  no  difficulty  of  construction; 
but  the  trouble  arises  out  of  the  fact  that 
they  are  spoken  of  in  this  very  clause  as 
"lots,"  and  then  it  is  covenanted  that  no 
more  than  one  residence  Is  to  be  erected  upon 
the  same.  Now,  I  am  not  ready  to  say  that 
the  question  Is  not  without  difficulty,  but  my 
opinion  Is  that  the  construction  claimed  by  the 
complainant  Is  the  trne  one,  and  that  the  re- 
striction prevents  the  erection  of  more  than 
one  dwelling.  The  words  "the  same"  refer  to 
the  two  lots,  not  to  each  of  the  lots.  I  think 
that  Is  the  better  construction.  I  therefore 
pronounce  In  favor  of  the  complainant  (uid 
grant  the  Injunction.  I  do  this  thus  promptly^ 
so  that  If  either  party  wlsbeB  to  appeal,  he 
wUi  not  have  any  trouble. 
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COOPER  v.  SHORE  ELECTRIC  CO.  et  aL 
iConrt  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  20.  1899.) 

ACTION  FOR  CAUSING  DEATH-SURVIVAX^ 
DEATH  OF  BENEFICIARY. 
1.  Under  Act  March  3.  1848  (RevlBion,  p. 
providhig  that  where  death  of  a  person  Is 


caused  b7  neglect  or  default,  damages  may  be 
recovered  "for  the  ezdaslve  benefit  of  the  widow 
and  next  of  kin  of  such  deceased  person"  in  a 
suit  brought  by  the  iwrsoaal  representatives  ot 
the  deceased,  an  action  to  recover  damages  for 
death  occasioned  by  negligence  does  not  abate  on 
the  death  of  the  benenciaiy  for  whose  benefit 
the  action  is  brouKbt 

2.  The  personal  injnry  sustained  would  be 
limited  in  darsticKt  and  eztmt  to  the  lifetime  of 
the  benefldaiy. 

Error  to  supreme  court 

Action  by  Jehn  P.  Cooper,  administrator  of 
Lessle  Madison,  deceased,  against  the  Shore 
Electric  Company  and  others.  From  a  judg- 
ment of  nonsuit,  plaintiff  brings  error.  Be- 
versed. 

Tbla  was  an  action  brought  by  the  plaintiff, 
as  administrator  of  the  deceased,  for  cautfng 
the  death  of  Lessle  Madison  by  the  negligent 
and  careleu  conduct  and  management  by  the 
defendants  and  their  ^ployte  ot  the  defend- 
ants' telc3?ihone  and  electric  light  wires, 
whereby  the  deceased  received  an  electric 
shock  from  the  effects  of  which  she  died.  The 
action  waa  brought  In  virtue  of  an  act  entitled 
"An  act  to  provide  for  the  recovery  of  dam- 
ages Id  caiM  where  tlte  death  of  a  person  Is 
caused  1^  wrongful  act  neglect  or  defanlt," 
approved  March  8,  1848  (RevlBlon,  p.  204). 
The  suit  was  for  tbe  benefit  ot  the  father  of 
the  deceased,  Peter  Hunley,  who  was  her 
next  of  kin.  Pending  the  suit  tbB  father 
died  Intestate,  leaving  the  mother,  brothers, 
and  slaters  of  the  decedent  anrvlTlnig.  At  the 
close  of  tbe  testimony  on  the  jnrt  of  the  plain- 
tiff, counsel  of  the  defendants  moved  for  a 
nonsnit  which  motion  was  granted  on  the 
ground  that  tbe  cause  ot  action  vested  In  the 
father  of  the  plaintifl*!  Intestate  or  next  of 
kin  oa.  her  death,  and  did  not  aarrlve  his 
death,  the  administrator  being  merely  a  nom- 
inal party.  The  bill  of  exceptions  brings  up 
this  ruling  of  the  trial  court 

AiHiiegate  &  Hope,  tor  plaintiff  In  wror. 
Edmund  WUson  and  EL  A.  &  W.  T.  Day,  tor 
defendants  In  enac. 

DBPUB,  J.  (after  stating  the  facta).  The 
sole  question  presented  on  the  record  Is,  did  the 
action  abate  on  the  death  of  the  next  of  kin 
tor  whose  benefit  suit  was  brought?  The  ad- 
ministrator of  the  deceased  la  the  party  on 
the  record  in  whose  name  as  party  the  suit 
ia  prosecuted.  The  suit  therefore  did  not  by 
the  practice  and  procedure  at  common  law, 
abate  tor  the  want  of  parties.  The  death  of 
the  administrator  would  not  abate  tbe  suit. 
The  suit  would  be  continued  In  the  name  of 
the  new  administrator.  Mundt  v.  Olokner,  24 
App.  Dlv.  110,  48  N.  T.  Supp.  940.  The  sub- 
Btantlal  question  In  the  case  Is  whether  the 
cause  of  action,  once  vested,  was  lost  by  the 
death  of  the  t>en9flclary  for  whose  benefit  the 
suit  was  prosecuted.  The  question,  there- 
fore. Is  not  one  of  procedure,  but  ot  right. 
Martin's  Adm'r  v.  Railroad  Co.,  161  U.  S.  674. 
14  Sup.  Ct  633,  SS  L.  Ed.  311.  By  the  com- 
mon law,  "actio  personalis  morltur  c^m  per- 
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■ona,**— the  death  of  the  sole  plaintiff  oi  the 
sole  defendant  before  final  Judgment  abated 
a  personal  action.  ■  The  principle  on  which 
this  rule  rested  was  that  the  cause  of  action 
did  not  survive  to  the  personal  representa- 
tives of  a  deceased  person.  In  dlscumlng  the 
effect  produced  upon  the  liability  for  wrong 
by  the  death  of  either  the  person  wronged  or 
the  wrongdoer,  Mr.  Pollock  dedarea  this  to 
be  the  least  rational  part  of  our  law;  that 
the  rule,  "Actio  personalis  morltur  cum  per- 
sona," seems  to  be  without  plausible  ground, 
and  Is  a  rule  which  has  been  made  at  all 
tolerable  In  a  civilized  country  only  by  a 
series  of  exceptions.  Pol.  Torts,  52-54.  The 
first  modification  of  this  common-law  rule 
was  made  by  the  statute  of  4  Edw.  III.  c.  7, 
which  enacted  that  executors  should  have  an 
action  against  trespassers  for  a  trespass  done 
to  their  testators  as  of  the  goods  and  cfbat- 
tels  of  tbe  testator  carried  away  In  life,  and 
recover  damages  against  the  trespassers  in  the 
same  manner  as  they  whose  executors  they  be 
should  have  had  If  they  were  In  life.  This 
right  was  extended  to  executors  of  executors 
by  25  Edw.  III.  c.  5.  By  construction  the 
Statute  was  extended  to  adraioletrators,  and 
to  actions  on  the  case  and  actions  of  assump- 
sit on  simple  contracts.  PInchon's  Case,  9 
Coke,  86-80.  The  statute  of  Edward  III.  did 
not  extend  to  actions  for  Injuries  to  the  per- 
son or  to  the  testator's  freehold.  The  latter 
causes  of  action  were  left  subject  to  the  com- 
mon-law rule.  In  this  state  the  common-law 
doctrine  for  the  remedy  of  which  the  statutes 
of  Edward  IIL  were  passed  was  further  modi- 
fied by  tbe  act  of  March  17,  1855.  The  effi- 
cient words  in  this  statute  are,  "trespass  to 
the  person  or  property,  real  or  personal." 
For  such  an  Injury  the  statute  provides  that 
the  action  shall  survive  to  and  against  per- 
sonal representatives.  The  first  section, 
which  confers  a  right  of  action  upon  execo- 
tors  and  administrators  to  maintain  an  action 
for  any  trespass  done  to  the  person  or  prop- 
erty, real  or  persoiud,  of  their  testator  or  in- 
testate, against  the  trespasser,  limits  the  dam- 
age to  such  damages  "as  the  testator  or  in- 
testate might  have  had  or  maintained  if  he 
or  she  was  living."  The  second  section, 
whiiA  impoees  a  liability  apon  executors  or 
administrators  for  any  trespass  "to  tbe  per- 
son or  property,  real  or  personal,^one  by  the 
testator  or  Intestate  In  his  lifetime,"  limits 
the  right  of  action  to  the  same  action  against 
executors  or  administrators  as  the  person  sus- 
taining the  injury  might  have  maintained 
against  the  testator  or  intestate  If  he  were 
living.  Pub.  Laws  1856,  p.  340.  In  virtue  of 
this  act  it  was  held  that  an  action  to  recover 
damages  sustained  by  water  being  flowed 
back  upon  the  plaintiffs  land  from  the  mill 
dam  of  tbe  defendant  did  not  abate  by  death 
of  the  defendant  after  issue  joined,  but  might 
be  continued  against  his  executor.  Ten  Eyck 
V.  Runk,  81  N.  J.  Law,  428.  In  Tichenor  v. 
Hayes  it  was  held  that  an  action  for  negli- 
gence and  deceit  would  lie  against  the  per- 


MHi&i  r^resentatlves  of  the  deceased  wrong- 
doer In  virtue  of  the  statute.  41  N.  J.  Law, 
193.  In  the  first  of  these  cases  It  was  said 
by  Chief  Justice  Beasl^y  that  this  act  Is  high- 
ly remedial  In  Its  character:  "Its  Intent  was 
to  relieve  against  the  harsh  Injustice  of  the 
old  rule,  'Actio  i>ersonall&  morltur  cum  per- 
sona.' •  *  *  The  statute,  therefore,  Is  to 
be  liberally  construed,  so  as  to  advance  the 
remedy  for  this  Imperfection."  The  chief 
justice,  in  hia  <^inIon,  declared  that  ttie  word 
"trespass,"  In  its  comprehensive  signification, 
embraced  every  Infraction  of  a  legal  ri^t 
"In  this  sense  It  comprehended  not  only  for- 
cible wrongs,  where  the  damages  were  direct 
and  immediate,  but  also  acts  the  consequences 
of  which  made  them  tortious."  He  qootea 
with  ai^robatlon  an  extract  from  Tomlln's 
Law  Dictionary,  where,  In  defining  the  word, 
this  language  was  used:  "So,  nonperform- 
ance of  promises  and  undertakings  Is  a  tres- 
pass, upon  which  an  action  of  trespass  on  tbe 
case  Is  grounded;  and.  In  general,  any  mis- 
feasance or  act  of  one  man  whereby  another 
is  injuriously  treated  or  damnified  is  a  trans- 
gression or  trespass  In  tbe  largest  sense,  for 
which  an  action  will  lie.  *  *  *  In  my 
opinion,  the  word  'trespass,'  as  used  In  the 
section  under  consideration,  must  be  received 
as  equivalent  In  meaning  to  the  word  'tort.' 
BO  that  tbe  effect  of  the  provision  Is  to  give 
a  right  of  suit  against  the  personal  represen- 
tatives of  a  deceased  wrongdoer  tor  any  in- 
jurious act  of  a  suable  nature,  without  refer- 
ence to  tlie  form  In  which  the  remedy  must 
be  sought."  This  act  did  not  give  a  remedy 
for  injuries  resulting  from  the  death  of  a 
person.  This  Imperfection  in  the  law  was 
remedied  by  a  later  statute,  tIe.  the  act  under 
which  this  suit  was  brought.  The  status  of 
the  maxim,  "Actio  personalis  morltur  cum  per- 
scma,"  In  our  judicial  system,  will  be  exempli- 
fied by  comparing  Hayden  v.  Vreeland,  37  N. 
J.  Law,  372,  with  Xoice  v.  Brown,  39  N.  J. 
Law,  569.  The  opinion  in  each  of  these  cases 
was  delivered  by  Mr.  Justice  Van  Syckei.  In 
the  first  case  it  was  held  that  an  action  for 
the  breach  of  a  promise  of  marriage  could  not. 
either  at  common  law  or  within  the  act  of 
1855,  be  maintained  by  or  against  the  per- 
sonal representatives  of  either  party  to  the 
contract,  and  was  abated  by  the  death  of  the 
defendant  after  Issue  joined.  In  the  other 
case  it  was  held  that  an  action  by  a  father 
for  the  seduction  of  his  daughter  in  bis  life- 
time might  be  maintained  by  his  personal  rep- 
resentatives. The  decision  in  the  first  case 
was  placed  upon  "the  exceptional  nature  of 
the  contract,  the  Injury  being  purely  person- 
al." The  learned  judge,  in  his  opinion,  says: 
"This  action  does  not  survive  at  common  law. 
not  because  It  Is  not  an  action  ex  contractu, 
as  distinguished  from  tort  but  for  the  reason 
that  the  Injury  is  purely  personal.  In  which 
the  representative  of  the  estate  has  no  Inter- 
est •  .  •  •  Its  peculiarity  lies  In  the  fact 
that  the  Injury  to  be  compensated  Is  excep- 
tionally personal."   In  the  second  case  the 
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action  was  sofltalned  on  the  ground  thftt  the 
wrong  was  of  a  twofold  nature,— woimdlDg 
tbe  father  In  his  feelings,  and  allectlDg  bis 
property  rights,— resting  as  It  does  on  tte 
technical  ground  that  by  the  Injuiy  he  lost 
serrlce  of'  some  pecuniary  ralne.  Tbe  dis- 
tinction between  the  two  cases  consists  In 
that  in  the  former  the  Injury  was  porely  per- 
sonal, and  in  the  latter  the  caose  of  action 
related  to  property  rights,  which  gare  to  the 
suit  the  quality  of  snrrlTor^p,  and  took  it 
out  of  the  mazlm,  "Actio  personalis  morltui 
cum  i>ersona."  The  force  of  these  dedslona, 
especially  tbe  last,  will  be  apparent  when  the 
construction  and  effect  of  ttie  act  under  vblch 
tbiB  suit  was  brQngbt  are  considered. 

The  law  on  this  subject  was  amended  In 
England  by  9  &  10  Vict  c.  93,  known  as  "Lord 
Campbell's  Act,"  which  was  passed  In  1846. 
rhis  statute  conferred  a  right  of  action  In  tbe 
name  of  the  personal  repres^tatlres  of  a 
person  whose  death  has  been  cansed  by  the 
wrongful  act,  neglect,  or  default  of  the  de- 
fendant for  the  benefit  of  tbe  wife,  fausband, 
parent,  and  child  of  the  person  whose  death 
shall  hare  been  caused.  This  act  created  a 
new  and  anomalous  kind  of  right  and  rem- 
edy by  way  of  exception  to  the  maxim,  "Actio 
pereonalls  moritnr  cum  persona."  Pol.  Torts, 
58.  In  this  state,  by  an  act  passed  March  S, 
1848,  entided  "An  act  to  provide  for  the  re* 
coTery  of  damages  in  cases  where  the  death 
of  a  person  Is  caused  by  wrongful  act,  neglect 
or  default"  remedy  was  given  in  every  Im- 
portant particular  analogous  to  that  of  the 
Engllsb  statute.  The  act  provides  for  an 
action  brought  by  and  in  tbe  names  of  the 
personal  representatives  of  tbe  deceased;  It 
provides  that  the  amount  recovered  shall  be 
for  the  exclusive  benefit  of  the  widow  and 
next  of  kin  of  such  deceased  person,  and  at  the 
trial  the  Jury  might  give  sucb  damages  as  they 
shall  deem  fair 'and  Just  with  reference  to  the 
pecuniary  Injury  resulting  from  such  death, 
etc.  1  Gen.  St  p.  1188,  SS  10, 11.  The  English 
courts.  In  construing '  Lord  Campbell's  act 
bold  that  tbe  statute  gave  to  the  personal  rep- 
resentatives a  cause  of  action  beyond  that 
which  tbe  deceased  would  have  had  if  he  had 
survived,  and  based  on  a  different  principle,— 
a  new  right  of  action.  Pym  v.  Railway  Co., 
4  Best  &  S.  396;  Blake  v.  Railway  Co.,  18  Q. 
B.  93,  110.  In  Seward  v.  Vera  Cruz,  in  the 
bouse  of  lords.  Lord  Selbome,  In  construing 
Lord  Campbell's  act,  says;  "It  gives  a  new 
cause  of  action  clearly,  and  does  not  merely 
remove  the  operation  of  the  maxim,  'Actio 
personalis  morltur  cum  persona,*  because  the 
action  Is  given,  In  substance,  not  to  the  per- 
son representing  In  point  of  estate  the  deceas- 
ed man,  who  would  naturally  represent  him  as 
to  all  his  own  rights  of  action  which  would 
survive,  bot  to  bis  wife  and  children,  no 
doubt  suing  In  point  of  form  Id  the  name  of 
bis  executor."  Lord  Blackburn  said  that:  "A 
totally  new  action  is  given  against  the  person 
who  would  have  been  responsible  to  the  de- 
ceased if  tbe  deceased  had  lived;  an  action 


which  Is  new  In  Its  species,  new  In  Ita  quality, 
new  in  Its  principle,  in  every  way  new,  and 
which  can  only  be  brought  If  there  Is  any  per- 
son answering  the  descrtptl<m  of  widow,  par- 
ent or  dilld,  who,  under  anch  circnmstancea, 
suffers  pecuniary  loss  by  the  death."  10  App. 
Gas.  S9.  67,  70.  Not  that  the  Injnry  for  the 
redress  of  which  statutes  of  this  kind  are  di- 
rected did  not  exist  prior  to  this  sort  of 
legislation.  That  such  an  Injury  was  not 
redressible  at  common  law  by  an  action  was 
dne  to  tbe  fact  that  by  a  technical  rule  such 
an  action  was  not  maintainable.  In  Haggerty 
V.  Railroad  Co.,  which  was  a  suit  under  our 
death  act  Chief  Justice  Beasley.  In  delivering 
tbe  opinion  of  the  court  uld:  '*Tbe  design 
of  tbe  act  cannot  be  mistaken.  It  is  entirely 
and  In  tbe  highest  sense  remedial  In  Its  na- 
ture. Its  object  was  to  abolish  tbe  harsh  and 
technical  rule  of  tbe  common  law,  'Actio  per- 
sonalis moritur  cum  persona.'  The  rule  had 
nothing  but  prescriptive  authority  to  support 
It  It  was  a  defect  In  tbe  law,  and  this  stat- 
ute was  designed  to  remove  that  defect"  81 
N.  X  Law,  849,  360.  The  grounds  on  whl<^ 
this  common-law  rule  was  vindicated  were 
that  the  policy  of  tbe  law  refuses  to  recog- 
nize the  Interest  of  one  person  In  the  death  of 
another,  and  that  the  value  of  human  life 
Is  too  great  to  be  estimated  In  money.  PoL 
Torts,  06,  67.  In  both  of  these  respects  tbe 
statute  has  wrought  a  chai^  In  tbe  common 
law.  The  title  of  the  act  expresses  the  legis- 
lative purpose  to  provide  for  the  recovery  of 
damages  In  cases  where  tbe  death  of  a  per- 
son  Is  caused  by  wrongful  act  neglect  or  de- 
fault This  purpose  Is  consummated  by  en- 
acting that  the  person  or  corporation  whose 
wrongful  act,  neglect;  or  default  caused  the 
death  should  be  liable  In  damages;  and  tbe 
action  brought  In  the  name  of  the  personal 
representatives  of  tbe  deceased  Is  given  for 
the  benefit  of  the  widow  and  next  of  kin  of 
tbe  deceased,  and  tbe  method  by  which  the 
damages  are  to  be  adjusted  Is  prescribed  by 
the  legislature  to  be  sucb  as  the  Jury  should 
deem  fair  and  Just  with  reference  to  the  pe- 
cuniary Injury  resulting  from  such  death  to 
tbe  widow  and  next  of  kin.  Tbe  statute  hav- 
ing provided  for  an  action  to  recover  damages 
for  the  death  of  a  person  by  tbe  wrongful  act 
of  another,  and  having  conferred  a  i>ecunlary 
Interest  In  the  life  of  such  deceased  for  the 
benefit  of  his  next  of  kin,  the  grounds  on 
wblcb  such  an  action  was  denied  at  common 
law  have  been  entirely  removed.  The  con- 
troll  lag  features  In  this  legislation  are  that 
damages  are  made  recoverable  for  causing 
death  as  compensation  for  the  pecuniary  In- 
Jury  the  designated  benefldaries  have  sus- 
tained by  reason  of  the  death.  If  there  be  no 
widow  or  next  of  kin  at  tbe  time  of  the  death 
of  tbe  deceased,  tbe  pecuniary  injury  contem- 
plated by  tbe  statute  does  not  exist,  and  the 
action  cannot  be  m^ntalned.  It  Is  also  dear 
that  the  pecuniary  Injury  to  be  compensated 
for  Is  that  of  the  widow  or  persons  who  are 
next  of  kin  at  the  time  of  the  death  of  tbe 
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dcctiased,  and  that  the  cause  of  action  created 
by  the  statute  Innres  to  such  persons  as  a 
vested  right.  By  this  statute  a  property  right 
Is  created  In  the  beneficiary  of  such  a  nature 
as,  under  the  ruling  In  Noice  r.  Brown,  would 
give  the  action  the  quality  of  eurrlTorship, 
and  take  it  out  of  the  maxim,  "Actio  person- 
alls  morltur  cum  persona." 

The  pecuniary  Injury  of  the  beneficiary 
begins  immediately  on  the  death  of  the  de- 
ceased, and  Is  a  continuing  Injury  until  com- 
pensated for  imder  the  conditions  expressed 
In  the  act  Suit  must  be  brought  within  one 
year  after  the  death  of  the  deceased,,  but  how 
long  the  litigation  may  be  protracted  Is  prob- 
lematical. If  the  death  of  the  beneficiary 
before  the  end  of  the  litigation  discbarges  the 
liability  of  the  wrongdoer,  the  legislative  pur- 
pose that  the  wrongdoer  should  malce  com- 
pensation to  the  beneficiary  for  the  pecuniary 
injury  sustained  by  him  would  be  defeated. 
Such  a  construction  would  be  contrary  to  the 
policy  of  this  legislation,  and  would  thrust 
Into  the  administration  of  a  statutory  pro- 
ceeding, which  our  courts  have  declared 
should  be  beneficially  construed,  a  technical 
rule  of  the  common  law  of  harsh  injustice. 
The  death  of  the  beneficiary  pending  suit 
will  have  a  controlling  Influence  over  the 
quantum  of  recovery.  The  personal  injury 
sustained  would  be  limited  in  duration  and 
extent  to  his  lifetime.  But  the  death  of  the 
beneficiary  pending  suit  cannot  be  made 
available  to  abrogate  the  liability  of  the 
wrongdoer,  Incurred,  for  the  pecuniary  Injury 
already  sustained.  The  right  to  compensa- 
tion vested  in  the  beneficiary  immediately  up- 
on the  death  of  the  deceased.  By  the  death 
of  the  beneficiary  pending  suit  there  was  nei- 
ther an  abatement  of  the  action  in  the  com- 
mon-law sense,  nor  was  the  cause  of  action 
to  be  compensated  for  satisfied  or  discharged. 
It  is  contended,  however,  that,  inasmuch  as 
the  statute  does  not  provide  for  an  executor 
or  administrator  for  the  beneficiary  in  case 
of  his  death  betore  the  suit  Is  determined,  the 
action,  therefore,  abates;  but  no  purpose 
would  be  accomplished  by  introducing  such  a 
personal  representative  Into  the  record.  The 
legislature  selected  the  personal  representa- 
tive of  the  original  deceased  as  the  party  by 
whom  the  action  should  be  brought,  to  whom 
the  control  of  the  suit  was  committed,  to  con- 
duct it  for  the  benefit  of  the  next  of  kin. 
The  proceeds  of  the  suit,  when  realized,  and 
In  the  hands  of  such  personal  representative, 
would  be  assets  of  the  beneficiary,  to  be  dis- 
posed of  by  his  will  or  under  the  statute  of 
administration,  whether  the  beneficiary  died 
before  or  after  finai  judgment  was  recovered. 
Until  the  proceeds  are  required  to  be  distrib- 
uted as  provided  by  the  act,  there  Is  no  occa- 
sion  for  an  executor  or  administrator  of  any 
deceased  beneficiary.  The  father  In  this  In- 
stance, at  the  time  of  his  death,  left  children 
surviving  him.  There  was,  therefore,  no  fail- 
ure of  representative*  among  whom  the  aa- 
Hts  of  hli  estate  by  law  might  be  distributed. 


His  right  to  be  compensated  for  the  pecun- 
iary Injury  be  sustained  was  such  a  property 
right  aa,  under  the  legal  principles  that  con- 
trolled In  the  construction  of  the  preceding 
statutes,  would  give  the  cause  of  action  the 
quality  of  survivorship,  and  take  it  out  of  the 
maxka.  "Actio  personalis  moritur  cum  per- 
sona." By  the  machinery  adopted  by  this 
statute  for  the  enforcement  of  this  pecunlarj 
injury,  such  a  suit  would  survive  to  the  per^ 
sonal  representatives  of  the  flrat  deceased. 

With  respect  to  the  damages  recoverable 
in  such  a  suit,  they  are  not  such  as  arise  from 
injury  to  the  fe^ngs,  byt  are  awarded  in 
reference  to  a  pecuniary  loss,  and  In  estimat- 
ing damages  the  Jury  cannot  take  into  consid- 
eration mental  suffering  or '  loas  of  society, 
but  must  give  compensation  for  pecuniary  in- 
jury only.  Such  an  action  cannot,  under  the 
terms  of  the  statute,  be  maintained  for  nomi- 
nal damages.  Blake  v.  Ballway  Co.,  18  Q. 
B.  Q3;  Franklin  v.  Ballway  Co.,  8  Hurl.  &  N. 
211,  216;  Duckworth  v.  Johnson,  4  Hurl.  & 
N.  653:  Smith,  Neg.  243.  Not  that  the  proof 
with  respect  to  the  personal  injury  need  be 
such  that  the  amount  of  such  damages  may 
appear  with  exactness.  If  the  evidence  be 
soch  as  to  show  a  reasonable  expectation  of 
pecuniary  advantage,  the  extinction  of  such 
an  expectation  by  an  act  occasioning  the 
death  of  the  party  from  whom  It  arises  will 
sustain  the  action,  and  it  is  for  the  Jury  to 
say,  under  all  the  circumstances,  taking  Into 
account  all  the  uncertainties  and  contingen- 
cies of  the  particular  case,  whether  there  was 
such  a  reasonable  and  well-founded  expecta- 
tion of  pecuniary  benefit  as  could  be  estimat- 
ed in  money,  and  so  become  the  subject  of 
damages.  Pym  v.  Ballway  Co.,  2  Best  &  S. 
759,  768;  Franklin  v.  Ballway  Co.,  8  Eng. 
Buling  Cas.  419;  Paulmlcr  v.  Baihroad  Co.,  34 
N.  J.  Law,  151,  157.  In  the  case  last  cited 
Chief  .Justice  Beasley  said:  "It  will  be  ob- 
served tliat  this  rule  assumes  that  the  pe- 
cuniary injury  deslguated  by  the  statute  Is 
nothing  more  than  a  deprivation  of  a  reason- 
able expectation  of  a  pecuniary  advantage 
which  would  have  resulted  by  a  continuance 
of  the  life  of  the  deceased.  It  is  upon  this 
principle  that  our  statute  is  to  be  applied. 
The  jury  must  weigh  probabilities,  and,  to  a 
large  exteot,  form  their  estimate  of  damages 
on  conjectures  and  uncertainties."  It  may 
be  gathered  from  the  record  that  the  Injury 
that  caused  the  death  of  the  deceaaed  oc- 
curred on  the  25th  of  January,  1896.  The 
suit  was  brought  on  the  1st  of  December  of 
that  year,  and  it  was  brought  on  for  trial  in 
January,  1898.  By  the  record  it  appears  that 
the  plaictltf  produced  testimony  tending  to 
show  that  the  death  of  the  plaintiCF's  Intes- 
tate was  caused  by  the  negligence  of  the  de- 
fendants; that  her  next  of  kin  was  her  fa- 
ther, Peter  Huniey,  to  whom,  and  to  her 
mother,  the  decedent  had  been  accustomed  to 
make  pecuniary  contributions;  that,  pending 
this  suit,  the  said  Peter  Huniey  died  Intes- 
tate; There  was  BDCh  evidence  with  reject 
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to  the  pecuniary  Injiiry  sustained  by  the  Car 
titer  as,  under  the  cases  dted,  was  competent 
to  gt>  to  the  Jury  on  the  issue  of  damages  con- 
templated by  the  statute.  The  Judsmwt  of 
nonsuit  should  be  set  aside. 


(CS  N.  J.  691) 

McSILVERT  T.  NEWARK  BLBOTRIO 
LIGHT  &  POWER  OO. 
(Oourt  of  Brrors  aud  Appeals  of  Nev  Jersey. 
Not.  20,  1889.) 
blbctrio  wires— nboiiigbncb. 
In  an  action  afrainst  so  electric  light  com- 
panr  for  causing  the  death  of  the  plaintiff's 
Int^tate,  who  wrs  an  employ^  of  the  traction 
company,  the  plaintiff  proved  that  the  emitfoySa 
of  tne  traction  cunpanj  brolte  dowo  a  wire  of 
the  dectric  light  company,  the  naked  end  of 
whidi  was  tooched  to  a  metallic  hydrant,  and 

SiTe  no  flash,  and  that  ihMtly  afterwards  the 
testate  handled  this  wire,  and  was  killed.  It 
was  also  proved  by  an  expert  witnew  called  by 
the  plaintiff  that  the  failore  to  ^cit  a  spark 
from  the  wire  indicated  dtber  that  the  circuit 
was  perfectly  insulated,  or  that  the  current  was 
off,  and  that  whether  the  breaking  and  gronnd- 
tng  of  the  wire  would  be  Indicated  at  the  defend- 
ant's power  boose  depraded  upon  "how  severe 
the  ground  was,"  of  which  thm  was  no  proof. 
H4U,  that  tills  testlmoDy  was  Incapatde  of  aop- 
pwtlng  the  burden  of  proof  necessazy  to  the 
plalntHTs  recovery,  and  that  a  verdict  should 
aave  been  directed  for  the  defendant. 
(Syllabns  by  the  Court.) 

Error  to  supreme  court 

Action  by  Sarah  McGilvery,  administratrix, 
■gainst  the  Newark  Electric  Light  &  Power 
Oompany.  From  the  Judgment  of  the  su- 
pmne  court  (41  Atl.  966)  rererslng  a  Judg- 
ment for  plaintiff,  she  briagtf  error.  Affirmed. 

Samnel  Eallseh,  for  plaintiff  In  enor. 
Ohanncey  O.  Parker  and  R.  V.  Lladabnry*  tar 
defendant  In  error. 

GARRISON,  J.  The  canae  of  the  death  of 
the  plaintiff's  dntestate  was  a  current  of  elee- 
ttldty  passed  by  the  defendant  company 
through  the  wires  of  its  electric  Ugbt  system. 
The  plalntifTs  allegation  is  that  such  trans- 
mission was,  under  the  circumstances,  a  neg- 
ligent act  The  facts  i^red  are  that  one  of 
^ia  fellow  setrants  of  the  deceased  let  thft 
twavy  feed  wire  of  the  traction  company  fall 
upon  a  wire  of  the  electric  l^fat  company, 
breaking  it,  and  bringing  It  down  to  the 
■tieet;  that  another  co-employ6  tondied  the 
naked  end  of  this  wire  to  a  metallic  hydrant^ 
and  elicited  no  flasta;  and  that  a  few  min- 
utes later  the  plalutiff's  Intestate  took  this 
wire  In  his  hand,  and  was  killed.  Upon  this 
miisager  state  of  facta  the  gravamen  of  the 
plalntUTs  action  Is  that  the  defendant  had  no- 
tice of  the  occurrence  of  the  acddmt  to  this 
wlr^  and  ne^igenUy  disregarded  it  thereby 
causing  the  death  for  which  suit  Is  brou^t. 

The  hypothesis  Is  as  follows;  That  the  fall 
at  the  feed  wire  bn^e  the  defendant's  wire, 
and  broivht  It  down  to  the  street;  that  this 
led  to  the  groundbig  of  the  wire;  that  this 
gronndtug  caused  a  short  drcnlt;  that  Ha 


short  drcnlt  knocked  ont  a  plug  orflred  a  fnee 
in  the  power  house  of  the  defmdant; '  that 
this  caused  a  cessation  of  the  flow  of  the  cur- 
rent through  the  wire,  and  gave  notice  to  the 
defendant  of  the  happening  of  an  acddeat; 
and  that  in  aegUgeut  disregard  of  this  notice, 
the  defmdant  reinserted  the  pluft  or  stdwtl- 
tnted  a  fuse,  which  restored  the  currest  that 
thereupon  flowed  again  Into  the  wire,  and 
caused  the  death  of  the  Intestate. 

By  comparing  this  tentative  dialn  of  causa- 
tion with  the  facts  proved.  It  will  be  per- 
ceived that  excepting  the  faH  of  the  wbre, 
and  its  fatal  handling  by  McGilvery,  every- 
thing rests  in  Inference  (If  there  be  adequate 
testimony)  or  In  conjecture  <lf  the  evidence  be 
legally  Inadequate), 

The  tesUmony  by  which  the  idalntlff  sought 
to  supply  the  basis  for  such  inferences  was 
that  of  an  electrical  e^ert  whose  <vlnlon , 
was  asked  upon  two  qnestlooi: 

First  What  was  Jndl<»ted  by  the  failure 
to  ^Idt  a  spark  when  the  wire  was  tooled 
to  the  hydrant?  and 

Second.  What  Indication  would  there  be  at 
the  power  house  when  a  wire  broke  and  was 
grounded? 

The  answer  to  each  of  these  questlona  Is 
vital  to  the  plaintiff's  ctse,  for  without  proof 
that  the  cnrroit  was  off  then  could  be  no  In- 
ference that  It  had  beat  turned  on  again,  and 
without  proof  that  the  grounding,  of  the  wire 
was  Indicated  at  the  power  bouse  there 
would  be  no  suggestion  of  notice  to  Uie  de- 
fendant and  hence  no  Inf^vnce  of  ne^l- 
gence. 

To  the  flrgt  of  these  questtons  the  witness 
replied  that  the  failure  of  the  wire  to  send 
a  flaA  when  touched  to  tiie  hydrant  Indicat- 
ed one  of  two  thlngSr-elther  that  the  circuit 
was  perfectly  Insulated,  on  that  the  current 
was  off.  And  to  the  leading  question, 
"Wouldn't  It  positively  show  that  the  power 
was  off?'  he  answered:  "No;  not  If  the 
whole  drcult  was  Insulated  from  the  ground. 
Tpn  can  test  one  single  portion  of  It  against 
the  ground  without  getting  a  flash." 

Inasmuch  as  the  nonnal,  and  hence  pre- 
sumptive, state  of  the  circuit  was  one  of  per^ 
feet  Insolation,  even  as  to  the  dynamo,  as  Is 
shown  by  the  testimony,  and  as  then  was 
no  pretense  of  defldent  Insulation,  the  hy- 
drant test  waa  no  proof  at  all  that  the  cur- 
rent was  <rfC;.  and  the  same  remark  applies  to 
the  touching  of  tiw  wire  by  Uie  wttness  who 
handed  It  to  UcGllvery.  These  are  the  two  chr- 
cumstances  by  wbldi  it  Is  sought  to  show  that 
the  current  was  off.  Standing  alone,  without 
ocpert  connection,  these  facts  are  absolutely 
without  signlflcance,  while  with  the  expert  ex 
planatlim  they  are  equally  aa  consistent  with 
the  presumption  of  tbe  contlnnlty  and  normal 
condition  of  the  defendantfs  drcnlt  aa  th^ 
are  wltli  the  q>eclflc  act  of  nq^lgence  al-  ^ 
leged;  so  that  In  no  aspect  do  Qiey  afford  that 
prepondemnce  of  proof  that  Is  atwolntdy  es- 
sential to  the  idalntUTs  recovery. 

Tbe  other  point  upon  which  the  plaintiff 
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bad  reconne  to  eq>ert  testimony  was:  "What 
iDdicaticoi  vould  there  be  at  the  power  house 
when  a  w\n  breaks  and  la  groonded?"  to 
which  the  answer  and  snbseqnent  questions 
were  aa  follows: 

"A.  There  might  be  either  a  rise  In  the  cnr- 
roit  in  the  amperage,  or  the  rise  might  be 
sufficient  to  blow  tiirough  the  plug  or  cut  off 
the  fuse. 

"Q.  It  would  be  one  or  the  other? 

**A.  Not  neceBsarfly." 

And  upon  cross-examlnatiw: 

"Q.  I  understand  you  to  say  Uiat  the 
groundiDg  of  a  wire  win  not  always  Mow  out 
a  fuse? 

"A.  Nto;  not  Invariably.  It  depends  upon 
bow  severe  the  ground  Is." 

What  Is  meant  by  "a  severe  ground"  was 
not  shown.  It  was  assumed  upon  the  argu- 
ment to  mean  a  short  circuit,  but  how  short 
a  circuit  must  be  to  be  severe  was  not  shown. 
Nor  was  tbere  any  evidence  as  to  the  distance 
of  the  point  of  break  from  the  power  house, 
or  any  other  proof  from  which  the  severity 
or  "Mortage"  of  this  particular  ground  or  dr* 
cult  could  be  aacertalned. 

This  Ukewlse  leaves  the  plafotlff's  hypothe- 
sis barren  of  any  testimony  capable  of  sus- 
taining the  inference  that  the  defendant  had 
notice  of  the  accident;  still  less  of  snstalnlng 
the  necessary  burden  of  proof  upon  a  point 
that  la  essential  to  the  gravamen;  for  the 
plaintiff's  complaint  Is  not  that  the  defendant 
was  careless  In  the  couatruetion.  Inspection,  or 
repair  ot  Its  wires,  or  that  In  the  ordinary 
operation  of  Its  line  It  was  negligent,  or  that 
It  wrongfully  kept  Its  current  on  or  failed  to 
turn  It  off,  but  that,  having  bad  notice  that 
It  was  off,  It  carelessly  turned  it  on;  in  fine, 
that  It  did  an  affirmative  act  tiiat  was  negli- 
gent to  view  of  the  significance  It  ought  to 
have  attached  to  the  notice  it  had  received. 
The  real  negligence,  therefore,  la  the  disre- 
gard of  the  alleged  notice.  Hence.  If  there 
were  no  notice  (or,  what  Is  the  same  tiling, 
no  proof  of  notice),  there  could  be  no  infer- 
ence of  negligence.  And  of  notice  we  have 
seen  that  there,  was  no  proof;  certainly  no 
preponderating  evidence. 

This  doctrine  of  tbe  plaintiff's  preponder* 
ance  of  evidence  Is  one  of  snbstantive  law, 
and  not  a  mere  matter  of  iHwedure.  Wheth- 
er. In  a  given  case,  the  testimony  Is  capable 
of  sustaining  the  burden  of  proof.  Is  a  court 
question,  both  before  verdict  and  after.  A 
verdict  does  no  more  tban  tbe  court  would 
do  witbout  It,  vis.  solves  all  fairly  debatable 
inferences  in  the  phUntiff's  favor.  If,  not- 
withstanding  thist  tiie  essential  facts  are  still 
in  equipoise,  there  Is  no  preponderance  of 
proof,  and  a  Jury  Is  impotent  to  supply  by  Ito 
verdict  a  probative  weight  that  Is  lacking  In 
tbe  testimony.  It  Is  not  a  question  of  the 
weight  of  conflicting  testimony,  such  as  trial 
courts  settle  as  incident  to  their  verdicts,  but 
of  the  BUffident  compliance  with  a  legal  rule 
tbat  appellate  courts  notice  and  enforce^ 

This  rule  was,     the  trial.  Invoked  tiie 


motim  to  direct  a  verdict  upon  the  ground 
that  then  was  no  evidence  of  negligence  on 
the  part  of  the  defendant  In  my  f^nion, 
that  motion  should  have  prevailed.  Upon  tibli 
ground  I  Ediall  vote  to  affirm  tbe  Judgnunt  ni 
the  supreme  court 


HUDSON  TRUST  A  8ATINOS  INST.  v. 
OARB-<!URRAN  FAPBB 
MILLS  et  aL 

(Court  at  Ohaacery  of  New  Jefs^.  Nov.  6, 

1889.) 

ATTORNSr  AND  CUBNI^OHFBHSATHni— 
LIBN-TAXATION. 

1.  A  clieDt  has  an  abMlute  right  to  change  his 
Bolidtor,  but  he  cannot,  in  so  doing,  deprive  him 
of  any  hea  he  may  have  tor  his  compensation. 

2.  Where  a  client  deiOres  to  change  hia  solic- 
itor, and  sneb  sdldtor  has  m  lien  on  a  fond,  on- 
lesB  there  Is  a  guaranty  that  the  solicitor  will  be 
paid,  be  LB  entitled  to  have  the  fund  paid  into 
conrt  pending  the  determination  of  his  compen- 
sation. 

Action  by  the  Hudson  Trust  &  Savings  In- 
stitution against  the  Oarr-Curran  Paper  Uiils 
and  others.  Motion  to  substitute  solldbHT. 

William  D.  Edwards,  for  the  motion.  Hai- 
ry M.  Nutshom,  OKKW^* 

PITNBT,  y.  C.  (orally).  Mr.  Nutshom  waa 
solidtor  for  the  defendants  Clark  &  Spenoer, 
who  obtained  a  decree  for  a  conaldeiable  sum 
of  mon^,— about  |4,000.  Subsequently  that 
decree  was  aacdgned  by  Clark  &  Spencer  to 
Mr.  Bdwaids'  client,  and  Mr.  Bdwards  moved 
to  substitute  bis  firm  aa  solldtors  In  i^lace  of 
Mr.  Nutshom;  the  object  bdng  to  mable 
them  to  control  the  fund  in  tiie  hands  of  the 
sheriff  or  in  court,  whicb  fund  Is  the  re- 
sult ot  (31ark  &  Spraicer's  decre&  Mr.  Nuts- 
bom  objects  to 'the  substitution,  unless  his 
bill  for  services  Is  paid,  In  addition  to  the 
taxed  bill  ot  coats.  Mr.  Bdwards  is  willing 
to  pay  the  taxed  bill  of  costs,  and  also  the 
extra  services,  but  the  parties  disagree  as  to 
the  amount  of  Qiose  extra  servieea.  The  case 
has  been  presoited  as  tiiough  Mr.  NatAcvn's 
rights  must  stand  or  fsll  upon  the  questiim  (tf 
his  removal  as  solldtw,  and  tbe  substituticn 
of  Mr.  Bdwards*  firm  In  his  place.  In  tids 
botb  parties  are  wrong.  The  dlent  has  at 
all  times  an  absolute  right  to  duinge  hia  so- 
lidtor; but  be  cannot,  In  my  Judgmoit,  to  so 
dcring,  derive  bis  solidtor  of  his  right  to 
compensation,  or  injure  or  destroy  any  lioi 
which  the  solidtor  has  upon  the  fruit  of  his 
labors.  Here  It  Is  known  to  the  conrt  that 
Mr.  Nutshom  has  been  active  in  procuring 
this  decxee,  and  tbere  Is  a  fund  In  court  whidi 
18  the  fralt  tft  hia  labors;  and  upon  tbat  fund 
be  has  a  Uen  for  tbe  value  of  his  sorvlces.  as- 
wdl  as  fW  t3ie  tsxed  costs.  And,  while  I 
think  that  be  cannot  resist  a  motion  to  sub- 
stitute a  solidtor  in  his  place,  that  motion 
cannot  be  granted  ezeept  upon  terma  that 
Mr.  Nutshom's  Uen  upon  tbe  fund  shall  not 
be  dlsturtKd  therein. 
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Some  discussion  has  been  bad  as  to  the  | 
ralue  of  Mr.  Nutzborn's  serrlceB,  and  tibe  i 
proper  mode  of  ascertalnine  their  Talne,  and  ' 
tbe  parties  seem  Indined  to  sabmlt  that  ques-  i 
tloD  to  me.  The  proper  material  therefor  baa 
not  been  furnished  to  the  court  Mr.  Nutzhom 
must  make  out  a  detailed  schedule  of  hla 
•errtces  and  disbursements,  and  serve  It  upon 
tbe  other  side;  and  tb^,  If  they  cannot 
acree,  It  may  be  either  referred  to  a  master, 
or  determined  by  tlie  court  Itself  m  a  sum- 
mary manner  upon  hearing  the  parties.  I 
may  as  well,  howerer,  state  roughly  what  I 
understand  to  be  the  principle  upon  which  tbe 
court  must  act  in  ascertaining  bis  compensa- 
tion. The  matter  underwent  ctm^deratlon 
recently  by  tbe  court  of  errors  and  ai^>ealB 
in  the  case  of  Strong  t.  Mnndy,  62  N.  J.  Bq. 
834,  31  Atl.  611,  in  which  that  court  review- 
ed and  reversed  an  order  advised  by  me. 
There  is  a  great  difference  in  the  mode  of  sb- 
certaiDlng  the  value  of  solldtors*  services  In 
EIngland  and  this  country.  In  England  the 
solicitor  pays  the  counsel.  He  is  not  a  coun- 
selor himself,  and  counsel  fees  and  solidtor's 
fees  are  entirely  distinct  A  solicitor  pays  tbe 
counsel,  and  then  be  has  bis  right  of  action 
against  tiis  client  for  all  moneys  that  he  has 
paid  out,  and  tot  his  own  fees  and  services. 
Everything  that  a  solicitor  does  In  England, 
If  it  Is  writing  a  letter,  or  going  across  the 
street  to  see  another  man,  making  any  in- 
quiry,—anything  that  you  can  Imagine  that  a 
solicitor  can  do,— whether  there  Is  any  suit 
pending,  or  even  contemplated,  or  not,  Is  sub- 
ject to  taxation  under  a  regular  schedule  of 
fees.  I  examloed  tbe  subject  for  myself,  and 
hare  tbe  last  edition  of  the  English  book  on 
the  subject  And  the  practice  Is  for  the  so- 
licitor to  make  out  a  schedule  of  his  services, 
—and  a  good  deal  of  it  is  per  diem,  too,— and 
hand  It  to  bia  client  He  must  render  a  regu- 
lar bill.  If  the  client  wishes  to  have  it  tax- 
ed, he  can  have  It  taxed,  and  for  that  pur- 
pose It  goes  before  what  Is  called  a  "taxing 
master,"  who  Is  tbe  Judge;  and  he  deter- 
mines the  reasonableness  of  all  charges,  and 
looks  over  the  vouchers  for  moneys  paid,  and 
all  that  sort  of  thing.  Then,  when  It  Is 
finally  determined,  the  solldtor  can  sue  for 
It  And  th«re  are  two  kinds  of  taxation 
there,  as  veU  as  here.  One  Is  taxation  as 
between  solicitor  and  client  and  the  other  is 
taxation  as  between  parties  as  to  wbat  shall 
be  recovered  In  suits  from  tbe  oUier  sld& 
A  solicitor  is  obliged  to  pay  out  moneys  and 
to  do  work.  There  are  a  number  of  items 
that  be  cannot  recover  from  tbe  other  side. 
Fw  Instance,"  tlie  whole  amount  of  ,tlie  wit- 
ness fees  may  not  be  allowed  there.  The 
taxing  master  does  not  always  allow  as  modi 
as  tbe  solicitor  is  obliged  to  pay,  nor  does 
he  always  allow  as  much  counsel  fee  as  he 
pays.  He  may  empl<^  three  counsel, 
law  don  not  allow  taxation  for  more  than 
two,  as  against  the  other  side.  Therefore  the 
bill  as  taxed  tKtween  solicitor  and  client  Is  a 
different  thing  from  the  bill  as  taxed  between 


part;  and  party.  Now,  In  Mundy  v.  Schantz 
(N.  J.  Gh.)  80  Aa  322, 1  held  that  in  the  ab- 
sence ot  any  proof  6t  any  contract  for  extra 
pay,  or  of  any  services  not  In  the  fee  Mil,- 
any  extra  servlcee  performed  besides  wbat 
was  Included  In  the  items  allowed  him  in  the 
fee  bill,— be  coidd  not  recover.  If  he  proved 
that  he  performed  services  and  did  work  out- 
side the  fee  bill,  he  was  entitled  to  pay  for 
it,  or.  If  be  stipulated  In  advance  for  compen- 
sation greater  than  that  fixed  by  the  fee  bill, 
he  was  so  entitled.  The  court  of  errors  and 
appeals  differed  with  me,  and  said  that  the 
fees  allowed  In  the  fee  blU  were  not  the 
amount  that  tbe  solicitor  was  entitled  to  re- 
cover against  tbe  (dient  for  the  work  men- 
tioned In  the  fee  bill.  I  thought  they  made 
a  mistake.  A  learned  counsel  said  to  me  that 
the  law  as  I  laid  it  down  had  been  the  law 
in  England  for  fiOO  years,  and  I  am  qnlte 
sure  It  had  been;  but  the  rule  laid  down  by 
the  court  of  errors  and  appeals  is  the  law 
now.  The  law  as  to  recover  of  counsel  fees, 
eo  nomine,  has  not  been  dianged  by  that  de- 
cision. The  attendance  of  the  solicitor  In 
court  even  thon^  he  does  not  open  his  lips, 
even  though  yon  do  not  allow  anything  for 
counsel  fees  eo  nomine,  entitles  him,  under 
that  decision,  in  my  Judgment,  to  compensa- 
tion. Although  I  do  not  think  that  decision 
particularly  affects  this  case,  it  does  show  the 
court  of  ^peals  to  be  liberal.  Now,  In  my 
Judgment,  for  all  that  Mr.  Nutzhom  has  done 
at  the  request  of  his  client  (directly  or  Indi- 
rectly, because  there  is  an  Intermediate  coun- 
sel), Mr.  Nutzhom  has  a  lien  upon  this  fund: 
and,  unless  he  has  a  guaranty  that  be  will  be 
paid,  he  is  entitled  to  have  the  fund  paid  Into 
court  The  client  Is  entitled  at  any  time  to 
change  bis  solicitor.  The  Uen  which  Is  in  his 
way  is  only  a  Hen  upon  papers.  If  you  mere- 
ly want  to  change  his  relation,  and  discbarge 
him  as  solicitor,  you  bave  got  a  right  to  do 
it;  but  you  cannot  disturb  Ids  lien  upm  the 
fund  reooreted,  tat  what  he  has  already  dime. 

(»  N.  J.  &.  684) 

SMITH  et  al.  v.  DODGE  &  BLISS  CO.  et  al. 
(Coort  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  21,  iSSO.) 

HXOHANIOS'  LIENS— PAYMENTS  TO  CONTRACT- 
OR—STOP ORDERS. 

1.  The  inchoate  Uen  acquired  materialmen 
and  workmen  under  the  third  aecuon  of  tbe  me- 
chanic's lien  law,  as  amended  by  the  second 
section  of  tbe  act  of  March  14,  1896  (2  Gen.  St. 
p.  2073),  cannot  by  force  of  the  fifth  section  of 
the  latter  act  be  impaired  or  defeated  by  an  ad* 
vance  payment  on  the  contract  price,  or  by  a  se- 
cret arrangement  between  the  contractor  and 
owner,  unless  soch  arrangement  is  authorised 
and  wovlded  for  In  the  contract  as  filed. 

2.  ^ose  who  serve  stop  orders  under  tbe  stat- 
ute are  entitled  to  be  pud  in  the  order  of  pri- 
ority in  whidi  notloss  am  asrred,  and  not  pro 
rata. 

(Syllabus  b;  the  Conrt) 
Appeal  from  court  of  diancery. 
Suit  by  Sarah  0.  Smith  and  oOiers  against 
the  Dodge  &  Bliss  Company  and  others.  De- 
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cree  for'complalnaiita,  and  defendants  aiqteaL 
ReTersed. 

James  F.  Fielder,  for  appellants.  Joseph 
Anderson  and  Henr7  J.  Melosh,  for  respond- 
ents. 

VAN  SYCKEL,  J.  The  controversy  In  this 
case  arises,  under  the  mechanic's  lien  law,  in 
regard  to  materials  fm-nlahed  to  one  Ander- 
son, a  contractor,  and  used  by  him  in  the 
erection  of  a  building  for  Sarah  O.  Smith,  the 
complainant,  under  a  contract  duly  filed.  The 
Dodge  &  Bliss  Company  claim  tbe  money  pay- 
able under  the  contract  to  the  contractor, 
Anderson,  by  virtue  of  notice  served  under 
the  third  section  of  the  mechanic's  lien  law 
(2  Gen.  SL  p.  207S,  par.  88).  The  Barnes 
Manufacturing  Company  claims  the  money 
under  an  order  of  which  the  following  Is  a 
copy:  "Jersey  City,  Not.  19th,  "W.  The 
Barnes  Manufacturing  Co.,  West  E!nd,  Jersey 
City,  N.  J. — Gentlemen:  Please  deliver  to  A.' 
A.  Anderson,  at  my  frame  building,  brick 
cellar,  corner  Boulevard  and  Mandeville  ave- 
nue, Jersey  City,  N.  J.,  now  being  erected  by 
btm  for  me,  Uie  frames,  sash,  blinds,  and 
doors,  as  ordered  by  him,  at  the  price  agreed, 
uauicly,  seven  hundred  and  ninety-seven  dol- 
lars ($797.00),  which  sum  I  agree  to  pay  to 
you  out  of  moneys  dne  or  to  grow  due  to  me 
from  him  on  said  building,  and  under  his 
contract,  and  payments  to  be  made  as  goods 
are  delivered.   Yours,  truly,  Sarah  C.  Smith." 

In  Slingerland  v.  Blnns,  56  N.  J.  Eq.  413,  39 
Atl.  712,  In  construing  the  effect  (tf  section  5 
of  the  supplement  to  the  mechanic's  lien  law 
approved  March  14, 1895,  this  court  said  tba.t: 
"Prior  to  the  supplement  this  court  had  held 
that  the  contractor  in  a  building  contract  was 
free  to  deal  with  his  inchoate  rights  under 
the  contract  as  he  pleased,  up  to  the  moment 
when  they  were  informed  by  a  notice  given 
to  the  owner  pursuant  to  the  statute,  and  if, 
before  tbe  notice  reached  the  owner,  the  con- 
tractor had  assigned  his  rights,  the  notice  was 
Ineffectual.  The  basis  of  these  decisions  was 
that  the  statute  gave  the  workmen  and  ma- 
terialmen no  claim  whatever  upon  the  mon- 
eys payable  under  thc^  contract,  or  upon  the 
onuer,  until  the  statutory  notice  was  served. 
But,  plainly,  this  section  of  the  law  changes 
the  situation.  It  expressly  forbids  the  owner 
to  pay  any  money  In  advance  of  the  terms  of 
tbe  contract.  If  the  effect  may  be  that  the 
amount  unpaid  will  prove  insufficient  to  sat- 
isfy notices  served  fn  conformity  with  the 
statute.  In  substance.  It  directs  that  the 
owner  shall  not  in  any  way  discharge  hie 
liability  to  pay  under  the  contract  until,  ac- 
cording to  the  terms  of  the  contract,  the  time 
to  do  ao  has  arrived.  In  order  that  until  that 
time  such  liability  may  be  preserved  for  tbe 
benefit  of  workmen  and  materialmen  who 
serve  the  statutory  notice.  This  enactment, 
we  think,  affords  a  reasonably  clear  indica- 
tion of  a  legislative  purpose  to  give  to  per- 
sons entitled  to  serve  the  statutory  notice  an 
Inchoate  lien  upon  the  llabUl^  of  the  owner 


under  the  contract  until  that  liability  ma- 
tures according  to  the  terms  of  the  contract, 
—such  lien  to  become  perfect  on  service  of  the 
notice  before  the  liability  matures,  but  to  ex- 
pire on  such  maturity  If  no  notice  has  been 
given,  for  a  notice  served  after  maturity  de- 
rives no  aid  from  this  provision."  This  in- 
terpretation of  the  statute  was  rea£Qrmed  In 
Associatltm  v.  Williams  (N.  J.  Krr.  &  App.) 
43  Atl.  669.  It  firmly  establishes  the  doc- 
trine that  an  Inchoate  lien  under  a  filed  con- 
tract attaches  In  favor  of  Workmen  and  ma- 
terialmen, whldi  can  be  p«fected  and  the 
lien  firmly  established  In  the  order  of  priority 
in  which  stop  notices  are  served,  and  that 
such  inchoate  right  of  materialmen  and  work- 
men cannot  be  impaired  In  advance  of  the 
terms  of  such  contract  It  Is  a  vested  right, 
under  the  statute,  and  as  such  is  secure  as 
against  the  act  of  the  owner.  The  statute  is 
an  assiu-ance  to  materialmen  and  workmen 
that  they  may  rely  upon  the  terms  of  the  con- 
tract as  filed,  and  that  there  shall  be  no  ad- 
vance pigment,  and  no  secret  arrangement 
between  the  contractor  and  owner  not  author- 
ized by  tbe  terms  of  the  contract,  by  whl(^ 
any  payment  of  money  required  thereby  shall 
be  withdrawn  from  ilxe  operation  of  a  stop 
order  -.before  such  payment  matures.  It  Is 
obvious,  therefore,  that  the  order  given  by 
Sarah  C.  Smith,  the  owner,  to  the  Barnes 
Company,  cannot  opevatB  to  diminish  the  sum 
In  the  hands  of  the  owner  under  the  terms  of 
the  contract,  and  thereby  to  defeat  the  In- 
choate Hen  of  the  materialman,  unless  tbe 
contract  Itself  reserves  the  right  to  the  parties 
to  it  to  change  it  at  their  option.  In  that 
event  the  materialman  and  workman  must 
give  credit  to  the  contractor  at  their  peril, 
and  are  without  this  inchoate  right  of  Hm, 
or,  more  strictly  speaking,  are  subject  to  have 
t^at  right  taken  away  by  a  change  of  the  con- 
tract without  flirfr  consent. 

Does  this  contract'  reserve  the  right  to  tbe 
contractor  and  owner,  or  either  of  them,  to 
modify  or  change  It  so  far  aa  to  defeat  the 
Hen  in  this  case?  The  only  provisions  of  the 
filed  contract  bearing  upon  the  question  of  the 
reserved  right  to  change  It  are  the  following: 
Article  8  of  the  building  contract  provides: 
"Should  the  owner  at  any  time  during  the 
progress  of  the  said  buUding  request  any  al- 
teration, deviations,  additions,  or  omissions 
from  the  said  contract,  she  shall  be  at  liberty 
to  do  so,  and  the  same  shall  -In  no  way  affect 
or  make  void  the  contract,  but  wlU  be  added 
or  deducted  from  the  amount  of  the  contract, 
as  the  case  may  be,  by  a  fair  and  reasonable 
valuation."  Article  4  provides:  "Should  the 
contractor  at  any  time  during  the  progress  of 
said  works  refuse  or  neglect  to  supply  a  suffi- 
ciency of  material  or  workmen,  the  owner 
tiiall  have  power  to  provide  materials  and 
workmen,  aft^  three  days*  notice  In  writing 
being  given,  to  finish  the  work,  and  the  ex- 
pense  shall  be  deducted  from  the  amount  of 
said  contract."  Article  3  manifestly  does  not 
authorize  the  advance  payment  It  praftSm 


Digitized  by  Google 


N.J.) 


BEHfilNG  T.  SOMERYILLE. 


that  the  owner  at  any  time  daring  the  prog- 
ress or  the  building  may  request  any  altera- 
tions, derlatloDs,  additions,  or  omissions  from 
the  contract  According  to  Mrs.  Smith's  own 
eTidencc,  she  made  no  request  for  any  change 
In  the  contract  as  filed,  and  the  rights  of  the 
parties  cannot  be  affected  by  this  stipulation. 
Article  4  is  equally  inoperative.  It  does  not 
appear  that  the  contractor  at  any  time  re- 
fused or  neglected  to  supply  material  or  work- 
men, or  that  the  owner  provided  materials  or 
workmen  to  finish  the  work.  The  contractor 
had  not  abandoned  the  work  at  the  time  this 
order  was  given,  and  Mrs.  Smith  never  took 
upon  herself  the  burden  of  completing  it.  The 
case  shows  conclusively  that  there  was  no 
sudi  understanding  between  the  parties  to 
the  contract  The  order  was  given  by  Mrs. 
Smith  to  the  Barnes  Company  long  before  the 
contractor  became  disabled  to  complete  the 
undertaking  by  reason  of  his  financial  diffi- 
culties. There  Is  no  evidence  to  justify  a 
claim  that  he  had  refused  or  neglected  to 
supply  material  or  labor,  or  that  Mrs.  Smith 
gave  this  order  In  the  exercise  of  any  right 
she  had  reserved  under  the  fourth  clause  of 
the  agreement  filed.  On  the  contrary,  she 
says  In  her  bill  that  she  signed  the  order  at 
the  Instance  and  request  of  the  Barnes  Oom- 
pony.  It  must  be  regarded  as  an  effort  on 
the  part  of  the  Barnes  Company  to  gain  an 
advantage  over  other  creditors  of  the  con- 
tractor In  contravention  of  the  statute.  If 
by  Bueb  an  arrangement  as  the  order  to  the 
Etames  Company  t^e  stop  notices  can  be  sa- 
perseded  and  postponed  in  order  of  priority, 
the  statute  becomes  virtually  Inoperative,  and 
the  Inchoate  lien  recognized  and  hitherto  en- 
forced becomes  a  lien  In  name,  and  not  In 
substance.  Such  an  IntNpretatlou  of  the 
statute  would  be  in  utter  disregard  of  both  its 
letter  and  its  spirit  It  is  suggested  that  the 
stop  orders  lose  nothing  by  reason  of  the  fact 
that  the  fund  to  be  distributed  is  not  de- 
creased because  materials  were  furnished  by 
the  Barnes  Company  which  could  not  other- 
wise have  been  secured,  and  the  contract  pay- 
ment was  thereby  earned.  There  is  no  au- 
thority for  such  an  assumption,  and,  If  Justi- 
fied, It  cannot  affect  the  legal  rights  of  the 
parties.  The  inchoate  Hen  is  not  a  lien  on 
the  building,  but  on  the  contract  price  re- 
maining in  the  hands  of  the  owner,  and  which 
the  law  holds  there  according  to  the  terms  of 
the  contract  If  by  this  secret  arrangement 
one  payment  on  the  contract  may  be  excluded 
from  the  operation  and  effect  of  the  statute, 
every  payment  provided  for  In  the  contract 
mtght,  at  the  very  inception  of  the  work, 
bare  been  anticipated  and  diverted  in  the 
same  w^  for  the  benefit  of  favored  creditors, 
and  the  statute  thus  rendered  entirely  nuga- 
tory. Thereby  the  creditors  who,  as  in  this 
case,  continued  their  credits  to  the  contractor 
upon  the  belief  that  he  would  be  entitled  to 
the  payments  provided  for  In  bis  contract 
wonid  be  left  without  any  fund  upon  which 
to  Impress  their  statutory  lien.  The  rights 
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of  those  who  served  stop  orders  are  superior 
to  the  claim  of  the  Barnes  Company,  and  they 
must  be  paid  in  the  order  of  priority  In  which 
they  were  served,  and  not  pro  rata.  The 
decree  below  shotild  be  reversed,  and  the 
case  remitted  to  the  court  of  chancery,  that  a 
distribution  may  there  be  made,  In  accordance 
with  this  opinion,  of  the  J791.77  found  by  the 
court  below  to  be  the  proper  sum  to  be  dis- 
tributed out  of  the  last  pay^ment  under  the 
contract 


(as  H.  J.  u  MS) 

BEHRINQ  et  al.  v.  SOMERYILLB. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  21,  1899.) 

VOLUNTARY    PA.TMBNT— RBCOVBRY— HXBTAKB 
OP  PACT— ASSIONMBNT  OP  MORT- 
OAGBt-SPECIAl.  VBRDIGT. 

1.  S.  held  an  assignment  as  collataal  aecmfty 
■of  a  mortgage  against  B.,  from  K.,  the  bolder  oC 

it  who  had  previously  assigned  It  to  aaother  by 
an  BssigumeDt  which  was  recorded  at  the  time 
K.  assigued  it  to  S.,  bnt  the  mortgage  was  left 
in  the  bands  of  K.,  and  by  him  delivered  to  S. 
B.,  in  the  presence  of  E»  paid  S,  the  sum  doe 
him  from  K.,  and  paid  K.  the  balance  due  cm 
the  mortage,  which  was  delivered  up  and  can- 
celed. B.,'  having  been  compelled  to  pay  the 
mortgage  to  the  first  assignee,  sued  S.  for  the 
money  paid  by  her  to  him.  Held,  that  as  the 
money  was  paid  by  B.  to  S.  on  a  mistake  of 
fact,  of  which  boa  were  ignorftot,  and  there 
being  no  fraud,  the  money  could  not  be  recov- 
ered back  by  B. 

2.  Where  the  fact  is  equally  nnknown  to 
both  parties,  and  where  each  has  eqnal  means 
of  informatiOQ,  money  paid  upon  a  mistake  of 
fact  cannot  In  the  absence  of  trand,  be  recover- 
ed back,  the  money  being  due  to  the  payee. 

3.  As  S.  had  aurrendered  his  assignment,  and 
lost  his  legal  hold  upon  tlie  mortgage,  B.  could 
-not  call  upon  him  to  refund  the  money  paid  to 
him,  vrithont  restoring  him  to  his  lost  position. 

4.  In  dealing  with  a  special  verdict  In  strict 
practice,  the  court  draws  conclusions  of  law 
from  facts  found,  but  does  not  draw  conclusions 
of  fact  from  evidence.  The  material  fact  relied 
upon  should  be  expressly  found. 

(Syllabns  by  the  Court) 

Error  to  supreme  court 

Action  by  Albert  F.  Behrlng  and  others 
against  AJonzo  Soibervllle.  Judgment  for 
plaintiffs.  Defendant  brings  error.  Reversed. 

Philemon  Woodruff,  for  plaintiff  In  error. 
CoUe,  Swayze  &  Tltawortta,  for  defendants  In 
error. 

VAN  SYCKEL,  J.  This  case  was  tried  be- 
low before  Mr.  Justice  Depue,  by  consent  of 
parties,  without  a  Jury.  The  said  Justice 
found  the  following  facts:  On  the  6th  of 
February,  1885,  Mrs.  Bebrlng  executed  s 
mortgage  for  $500  to  William  King.  WllUair 
King's  executors,  on  the  23d  of  October,  1886. 
assigned  said  mortgage  to  Isaac  W.  King, 
which  assignment  was  recorded  November  22, 
1886.  Isaac  W.  King  assigned  this  mortgage, 
and  also  a  mortgage  against  one  Hartman 
for  $700,  to  one  Mott,  April  29,  1890,  to  se- 
cure a  note  for  $1,000.  This  assignment  was 
recorded  In  February,  1892.  Judgment  was 
obtained  by  Mott  against  Isaac  W.  King  on 
this  note  In  May,  1806.  for  f 1.200.66.  King 
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is  InsolTent,  and  resides  out  of  this  state. 
King  retained  irassession  of  the  Behring  bond 
and  mortgage  after  he  assigned  It  to  Mott, 
and  on  the  26tb  of  March,  18»3,  assigned  it 
to  the  said  Somerville  to  secure  the  sum  of 
$32S,  which  assignment  was  recorded  No- 
vember 3,  1893.  Somerrille  had  the  records 
searched  liefore  he  took  said  assignment,  and 
the  prior  assignment  to  Mott  was  overlooked.' 
On  the  nth  of  October,  18^,  Mrs.  Behring, 
at  King's  request,  went  with  tiim  to  Somer- 
ville's  office,  and  there  paid  the  principal  sum 
doe  on  the  mortgage;  the  Interest  being 
abated  by  an  arrangement  between  King  and 
Mrs.  Behring.  Mrs.  Behring  gave  Somerville 
$326,  and  paid  the  balance  to  King.  The 
mortgage  was  produced  by  Somerville,  and 
a  receipt  directing  the  county  clerk  to  cancel 
It  was  signed  by  King  and  Somerville,  aua 
then  King  went  with  Mrs.  Behring  to  the 
clerk's  office,  and  took  the  receipt  and  mort- 
gage, and  had  the  mortgage  canceled  of  rec- 
ord. The  receipt  was  as  follows:  "County 
Clerk  of  Essex  County:  The  within  mtg.  be- 
ing fully  paid  and  satisfied,  please  cancel  the 
same  of  record.  Isaac  W.  King.  A.  Somer- 
ville." Neither  Mrs.  Behring  nor  Somerville 
had -actual  notice  of  the  assignment  to  Mott 
This  suit  was  brought  by  Mrs.  Behring  to 
recover  from  Somerville  the  money  which 
she  paid  him  on  account  of  the  mortgage. 
By  agreement  of  the  respective  parties,  it 
was  submitted  to  the  supreme  court,  npon 
the  facts  found  as  aforesaid,  whether  Mrs. 
Behring  was  «itltled  to  recover  of  Somerville 
the  said  sum  of  $325,  and  that  the  said  special 
case  might  be  turned  into  a  special  verdict 
Thereupon  the  supreme  court  being  of  opin- 
ion that  Mrs.  Behring  was  entitled  to  recover 
at  the  request  of  the  attorney  of  Somerville, 
ordered  that  said  special  case  be  treated  as 
if  a  special  verdict  had  been  rendered  by  a 
jury  of  the  above-stated  facts  as  found  by 
said  justice  of  the  supreme  court  and,  upon 
motion  of  the  attorney  of  Mrs.  Behring,  en- 
tered judgment  upon  said  verdict  In  favor  of 
Mrs,  Behring  and  against  Somerville  for  the 
sum  of  $430.50.  The  writ  of  error  In  this 
case  is  prosecuted  to  review  the  Judgment  of 
the  supreme  court 

It  appears  by  the  facts  found  that  neither 
Mrs.  Behring  nor  Somerville  had  actual  no- 
tice of  the  assignment  to  Mott  and  there  Is 
no  evidence  whatever  to  charge  Somerville 
with  fraud  or  want  of  good  faith  in  this 
transaction.  The  statute  authorizing  the  re- 
cording of  assignments  of  mortgage  provides 
that  such  record  shall  be  notice  of  such  as- 
signment to  all  persons  concerned  from  the 
time  the  assignment  is  left  for  record.  Both 
Mrs.'  Behring  and  Somerville  ^are  therefore 
chargeable  with  constructive  notice  of  the 
previuus  assignment  to  Mott,  but  neither  hav- 
ing actual  notice,  the  mistake  of  fact  upon 
which  they  acted  was  mutual,  each  believing 
that  Somerville  had  a  valid  assignment  of 
the  mortgage,  subj^t  to  no  paramount  equi- 
ties, and  each  having  equal  and  adequate 


means  of  ascertaining  the  real  situation  by 
reference  to  the  record.  In  Deare  v.  Carr,  3 
N.  J.  £q.  613,  the  chancellor  said:  **There  are 
a  great  variety  of  cases  in  which  relief  will 
be  afforded;  so  many,  indeed,  as  to  have 
given  rise  to  the  g^eral  rule-  that  an  act 
done,  or  contract  made,  imder  a  mistake  or 
Ignorance  of  a  material  fact  is  voidable  and 
rellevable  in  equity.  The  rule  has  a  number 
of  Important  qualifications  or  exceptions,  and 
these  are  often  as  Important  as  the  rule  It- 
self." After  discussing  the  authorities.  Chan- 
cellor Vroom  classified  the  case  in  hand  with 
the  exceptions  to  the  general  rule,  for  the 
reason  that  the  party  seeking  relief  on  the 
ground  of  a  mistake  of  fact  could  have  As- 
certained the  true  situation  by  reference  to 
the  record  of  mortgages.  As  applicable  to  that 
case,  where  a  ptuxxhase  was  made  at  sheriff's 
sale,  the  parties  acting  In  like  Ignorance  of 
the  record,  he  lays  down  the  rule  tliat  where  ' 
the  fact  Is  equally  unknown  to  both  parties, 
or  where  each  has  equal  and  adequate  means 
of  information,  and  both  have  acted  in  good 
faith,  the  court  will  not  Interfax. 

The  right  of  a  debtor  to  recover  from  his 
creditor  money  paid  by  mutual  mistake,  in 
excess  of  what  is  due  and  owing,  is  not  ques- 
tioned, because  there  the  position  of  the  cred- 
itor is  In  no  wise  injuriously  affected  by  re- 
quiring him  to  restore  the  overpayment  Bnt 
in  the  case  sub  Judice,  both  parties  having 
acted  In  Ignorance  of  a  material  fact  neither 
can  claim  a  right  to  r^i^  superior  -  to  the 
other.   They  must  be  left  In  the  portion  in 
which  they  placed  themselves.  Somerville 
had  in  fact  good  title  to  the  mortgage,  sub- 
ject to  the  right  of  Mott  the  prior  assignee. 
He  had  a  right  to  receive  payment  of  his 
note,  and  surrender  his  claim  upon  the  mort- 
gage he  held  as  collateral.   He  did  that  In 
the  presence  of  Mrs.  Behring,  the  mortgagor, 
who  paid  him  the  amount  due  him,  and  also 
In  the  presence  of  King,  who  had  assigned 
and  delivered  the  bond  and  mortgage  to  bim. 
Somerville  was  under  no  legal  obligation  to 
ascertain  whether  any  equities  prior  to  his 
own  existed,  and  give  such  information  to 
Mrs.  Behring.    Somerville  in  this  transaction 
surrendered  his  assignment  and  lost  his  legal 
hold  upon  the  bond  and  mortgage,  as  secu- 
rity for  his  claim  against  King,  and  Mrs. 
Behring  cannot  call  upon  bIm  to  return  the 
money  paid  by  her  without  restoring  blm  to 
his  position.   That  was  recognized  as  the  cor- 
rect legal  rule  In  Shand  v.  Grant       B.  C  L. 
323,  where  the  court  refused  to  allow  a  re- 
covery of  money  paid  under  a  mistake  of 
fact  as  against  persom  who  bad  changeck 
their  position  in  j;ood  faith,  believing  the  pay- 
ment to  have  been  rightly  made.   The  judg- 
ment of  the  supreme  court  should  therefore 
be  reversed. 

No  question  being  stated  as  to  the  form  of 
the  special  verdict  the  case  has  been  dis- 
posed of  as  if  the  special  verdict  had  found 
that  the  payment  was  made  to  Somerrille 
upon  a  mistake  of  fact   The  special  -rerdlct 
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contalM  evidence  that  Mrs.  Behring  paid  un- 
der a  belief  tbat  the  defendant  owned  the 
bond  and  mortgage,  and  tbat  he  received  the 
money  ond^  a  like  bell^.  Facts  are  stated 
from  which  such  a  concliiBlon  may  be  drawn, 
but  there  is  not  an  express  finding  that  the 
money  was  paid  under  a  mistake  of  fact  In 
dealing  with  a  special  verdict,  In  strict  prac- 
tice, the  court  draws  condnslons  of  law  from 
facts  found,  but  does  not  draw  oonclnBloiu  of 
fact  from  evidence. 


«3  N.  J.  L.  sn) 

WBITAKBB  T.  MILLSB. 
(Court  of  Errors  and  Appeals  of  New  Jen^. 

Nov.  20.  1899.) 

tfPBAIf-RBVIEW— HARMt.S)SS  BRROIU-OORPO- 
RATIONS— EVIDENCE. 

1.  An  exception  to  the  direction  of  a  verdict  in 
the  trial  court  cannot  be  supported  on  error,  an- 
less  all  the  essentials  of  the  case  before  the 
trial  coart  are  laid  before  the  reviewiog  court. 

2.  The  admission,  at  the  trial,  of  evidence 
which  is  either  lefiral  or  harmless,  constitutes  no 
ground  for  reversal  of  the  judgmmt  obtained. 

3.  A  certified  copy  of  a  corporation's  report  of 
iu  financial  condition  is  not  legal  vridMce  of 
the  trath  of  Its  statemoits. 

(Syllabus  by  the  Court.) 

Error  to  supreme  court.  . 

Action  by  Thomas  Whltaker,  reodm  of  the 
SlUtTllle  Mutual  Marine  &  Fire  Insurance 
Company,  against  Edward  G.  Miller.  Judg- 
ment for  idalntltt.  Detotdant  brings  error. 
Affirmed. 

D.  J.  Pancoost,  for  idalntiff  in  wror.  Sam- 
H.  Blchards  and  Tboa.  B.  Frendi,  tot  de- 
fendant- In  error. 

DIXON,  3.  The  record  of  this  case,  as  pre- 
sented to  us,  Is  very  defective.  The  action 
seems  to  have  been  brought  to  recover  the 
amount  due  on  two  premium  notes,— one  for 
$555,  the  oth^  for  $480, — given  by  the  defend- 
ant to  the  MiUville  Mutual  Marine  &  Fire  In- 
surance Company,  for  two  policies  of  insur- 
ance. One  of  these  notes,  and  written  evi- 
dence of  the  form  of  the  other,  which  had 
been  lost,  were  put  in  evidence  at  the  trial, 
but  they  are  not  in  the  record  before  us.  Ac- 
cording to  the  seventh  section  of  the  compa- 
ny's charter  (F.  L.  1859,  p.  144),  suiA  notes 
were  "to  be  paid  at  such  times  and  In  such  a 
manner  as  the  bj-laws  may  determine." 
These  by-la_W8  of  the  company  were  also  ot- 
fered  in  evidence,  but  they  do  not  appear  In 
the  record.  Certain  proceedings  in  the  court 
of  chancery,  which  tlie  plaintiff,  who  was 
the  receiver  of  the  company  appointed  by  that 
court,  insisted  that  the  extent  of  the  defend- 
ant's responsibility  bad  been  fixed,  were  like- 
wise offered,  but  they  are  not  disclosed  to  us. 
We  are  therefore  unable  to  examine  the  gen- 
eral question  whether  those  proofs  justified 
the  trial  Judge  In  directing  a  verdict  for  the 
plaintiff.  In  tbe  present  state  of  the  record 
we  must  assume  that  he  was  thereby  justi- 
fied; for  we  cannot  adjure  that  Us  mUng 


was  erroneous,  tmless  the  basis  of  his  ruling 
Is  in  bU  Its  essentials  laid  before  us.  Among 
theae  essentials  are  InduUtably  tbe  tmns  of 
the  notes,  the  by-laws  of  tbe  company,  and 
the  proceedings  In  chancery. 

This  necessarily  disposes  ot  the  excQ)tlon 
taken  to  the  direction  of  tbe  verdict  It  like- 
wise disposes  of  the  exceptions  to  the  refusal 
of  the  Judge  to  chaige  the  several  propor- 
tions which  the  defendant  requested  him  to 
charge;  for,  of  course,  If  the  evidence  Jnstl- 
fled  the  direction  ot  a  ver^ct,  no  other  charge 
could  be  required. 

There  are  but  two  other  exceptions  In  the 
record.  One  iS  against  the  admlsdon  In  evi- 
dence of  the  claims  against  the  company 
which  were  presented  to  the  receiver  or  to 
tbe  special  master  to  whom  the  chancellor 
bad  referred  the  accotmting  in  the  Insolvency 
proceedings  against  the  company.  This  evi- 
dence may  have  been  legal.  If  we  suppose 
that  according  to  tbo  by-laws  these  premium 
notes  constituted  a  fund  for  the  payment  ot 
corporate  debts,  then  the  presentation  of 
claims  to  the  receiver  and  master  was  a  prop- 
er step  In  the  ascertainment  of  the  liabilities 
of  the  Insolvent  corporation.  If  the  b^-laws 
created  no  relation  between  these  notes  and 
the  corporate  debts,  then  these  claims  were, 
at  the  worst  merely  Irrelevant  and  could  not 
have  prejudiced  the  defendant  In  eltha  as- 
pect this  exception  is  futile. 

Tbe  other  exception  Is  to  the  refusal  of  the 
court  to  receive  In  evidence  a  certified  copy  ot 
the  company's  last  report  of  its  financial  con- 
dition, made  January  1,  1885.  In  offering  it, 
counsel  for  the  defendant  stated  that  it  was 
made  evidence  by  the  express  terms  of  tbe 
statute.  We  know  of  no  statute  having  such 
an  effect  either  with  regard  to  the  original 
report  or  to  a  certified  copy.  If  counsel  re- 
ferred to  section  10  ot  tbe  company's  (barter, 
he  claimed  much  more  for  it  than  Its  terms 
warrant  The  offer  was  lawfully  rejected. 
We  find  no  error  In  the  rectnd,  and  the  Judg- 
ment should  be  affirmed. 


(B»  N.  J.  B.  8T} 

VAN  HORN  V.  CLARK  et  al. 

(Court  of  Chancery  of  New  Jersey.   Nov.  4, 
1899.) 

WATERS  AND  WATBR  COURSES-AQDEDUCTS- 
SPRINQS-^NJUNCTION. 

1.  Where  by  an  agreement  each  party  was  to 
bear  one-half  of  the  expenae  of  laying  an  aque- 
duct from  a  spring,  to  be  their  joint  proper^, 
each  to  be  liable  to  pay  one-half  of  the  expense 
of  repairing,  in  the  absmce  of  any  further  agree- 
ment each  was  entitled  to  one-half  of  the  water 
conveyed  by  the  main  pipe. 

2.  Where  by  an  agreement  each  of  two  Joint 
owners  of  an  aqneduct  waa  to  tap  with  a  %-iacb 
pipe,  and  each  party  was  to  receive  one-half  ot 
any  amount  collected  from  others  for  the  privi- 
lege of  using  the  water,  the  light  of  each  party 
is  Umited  to  the  insertion  in  the  main  pipe  of  a 
%-incb  service  pipe,  and  esdi  Is  entitled  to  the 
same  quaotity  of  water. 

3.  Where  the  right  of  each  party  is  limited  to 
the  insertion  of  a  %-indi  pipe  In  an  aqnednct 
supplying  them  with  water,  and  one  of  tlw  psr- 
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ties  makes  other  taps,  aad  permits  a  third  partr 
to  top,  without  the  conBcnt  of  the  other,  he  will 
be  enjoioed  from  using  any  taps  other  than 
thoae  connected  with  the  %-inch  pipe,  and  the 
third  party  from  tapping  the  pipe  at  all. 

Injunction  hj  William  Van  Horn  against 
Bflchael  O.  OlaA  and  anothw.  Oranted. 

The  complainant  has  the  right  to  draw 
water  from  a  pipe  running  from  a  spring  on 
the  land  of  Mr.  dork.  He  brings  this  suit 
to  restrain  the  defendants  from  Infringing 
such  right  The  spxing  from  which  the  war 
ter  flows  was  in  1852  upon  the  property  of 
Abraham  a^d  Isaac  Wlldrick.  about  a  mile 
from  the  taTem^  where  they  IlTed.  At  that 
time,  about  GO  yards  from  the  tarem,  on 
the  same  side  of  the  public  road,  lived  BIr. 
Blair.  It  appears  that  Blalr  and  the  WUd- 
rlcks  agreed  to  put  in  a  pipe  to  conduct  wa- 
ter from  the  spring  to  their  respective  houses. 
Blair,  who  had  the  main  pipe  of  the  spring 
laid,  first  paid  all  the  expenses,  one-half  of 
which  were  repaid  to  him  by  the  Wildrlcks. 
The  main  pipe  line  was  an  inch  and  a  half 
In  diameter,  and  ended  in  front  of  the  Wild- 
rlcks' property,  who  tapped  It  with  a  %• 
Inch  pipe.  Mr.  Blair  says  that  be  himself 
tapped  the  nuUn  pipe  with  a  9i-lnch  pip^ 
which  he  ran  to  bis  house,  and  which  sui^ 
piled  with  water  the  basement  and  first  floor, 
and  bath  room  upon  that  floor.  The  water 
ran  Into  a  box  at  the  kitchen,  and  from  the 
box  ran  into  the  bottom  of  a  barrel  sunk 
three  feet  in  the  ground  at  the  bam,  and 
ttien  continuously  ova  the  top  of  the  barrel. 
The  pipe  also  supplied  a  fountain  in  the  yard. 
Besides  using  the  water  in  this  way  them- 
selves, Messrs  Blair  and  tiie  Wildrlcks  pQc^ 
mitted  a  Mr.  Skinner  to  tap  the  main  pipe, 
and  use  the  water  to  run  a  small  machine. 
In  March,  1867.  the  WUdricks  sold  a  part  of 
their  land,  through  which  this  pipe  ran*  to 
Jacob  A.  Skinner.  The  deed  contained  a  res- 
ervation of  all  rights  to  the  said  pipe,  and 
a  privilege  to  enter  the  property  conveyed, 
for  the  purpose  of  repairing  and  relaying  and 
continuing  the  same  on  the  said  lands.  On 
March  30,  1867,  Skinner  aolA  this  portion  of 
land  to  Vlelte,  who  on  January  24,  1874,  sold 
It  to  John  S.  Byman.  Both  of  the  two  last 
deeds  contained  the  same  reservation  as  the 
first  In  January,  1866,  Mr.  Blair  sold  his 
property  to  John  Moore,  who  ^terwards  sold 
it  to  the  complainant  William  Van  Horn. 
The  Wildrlcks,  who  still  owned  the  tavern 
property,  on  October  1,  1866,  entered  Into  a 
written  agreement  with  John  Moore,  the  then 
owner  of  the  Blalr  tract  This  written  ai^«e- 
ment  recited  that,  by  a  verbal  agreement  be- 
tween the  Wildrlcks  and  Blalr,  these  partfes 
had  procured  the  right  to  lay  an  aqueduct  of 
iron  pipes  from  a  spring  of  water  on  lands  of 
the  Wildrlcks,  through  Oieir  lands,  for  the 
purpose  of  bringing  the  water  from  the 
spring  to  the  village  of  Marksboro,  Immedi- 
ately in  front  of  and  into  the  buildings  be- 
lon^ng  to  the  parties,— the  Wildrlcks  being 
at  half  the  expense,  and  Kalr  at  half;  the 


said  aanedttct  to  remain  the  joint  property 
of  the  said  parties  and  their  several  heirs 
and  assigns;  each  party,  their  taehrs  or  as- 
signs, to  have  the  privUe^  of  'bnterii^  on 
the  said  land  for  the  purpose  of  ri^iialrlag 
said  aqueduct  when  repairs  were  necessary, 
doing  no  unnecessary  damage  to  the  lands; 
each  par^,  or  their  assigns,  to  be  at  half  the 
expense  of  all  necessary  r^alrs  to  the  spring 
and  main  pipes.  Also,  each  party,  th^  heirs 
or  assigns,  should  have  the  right  and  privi- 
lege to  insert  a  pipe  at  pipes  Into  the  main 

pipe,  of  not  less  than  ,  at  tiielr  own  ex- 

pense,  for  the  purpose  of  supplying  their  own 
lands  and  buildings  with  water,  and  each 
party  should  be  entiOed  to  the  one-half  of 
anytiiing  received  from  other  persons  for  the 
privilege  of  using  said  water.  Tbe  written 
MH^meat,  after  tills  was  recited,  proceeded: 
"And  whoras,  the  said  John  Moore  Is  now 
the  owner  of  the  Blair  lot;  r^erred  to  in  tiie 
said  agreement  the  siUd  James  Blalr  hav- 
ing omveyed  the  same  to  the  said  John  Moore 
by  deed  bearing  date  tbe  22nd  day  of  Much. 
A.  D.  1866.  also  aU  the  said  Blair's  rights, 
tltl^  and  interest  ta  tbe  said  aqueduct  and 
waterworks:  Now,  it  Is  agreed  by  and  be- 
tween the  parties  that  the  said  spring,  aqne- 
dnct  and  waterworks  shall  remain  under  the 
control  of  the  said  parties  wftii  tbe  same 
rights  and  privileges  as  the  said  James  Blah- 
had  at  the  time  he  conveyed  tbe  property  to 
the  said  John  Moore."  Tills  agreement  was 
signed  by  the  WUdricks  and  Moore.  The 
WUdri(^s  subsequently  conveyed  the  Tan 
Horn  property  to  Qeorge  B.  Swain,  subject 
to  the  right  and  use  of  the  sprtngb  and  pipfr 
leading  therefrom,  on  the  lands  owned  hj 
Moore.  While  Mr.  Swain  owned  the  tavern 
property,  and  Mr.  Vftn  Horn,  who  purchased 
from  Moore,  owned  the  Blair  pn^rty,  they 
agreed  to  lay  a  new  pipe  in  Oie  place  of  the 
<^  one,  which  had  become  worn  ont  Ttie 
expense  was  ultimately  borne  by  Mr.  Swain, 
Mr.  Van  Horn,  and  a  Mr.  Bndd.  who,  because 
of  his  payment,  was  accorded  the  privily 
of  using  a  part  of  the  water.  At  the  time 
of  tbe  laying  of  the  new  and  larger  pipe.  It 
was  agreed  betwecb  Mr.  Swain  and  Mr.  Van 
Horn  that  if  uiy  of  their  neighbors  wanted 
water,  they  wtrald  let  them  have  It  <hi  cer- 
tain conditions;  ■  but  tbcy  having  found  la 
tbe  first  subsequ^t  summer  that  there  seon- 
ed  to  be  a  lack  of  water  at  the  spring,  they 
abandoned  tbe  idea  of  selling  any, water,  and 
said  they  would  not  ^ve  anybody  the  rigbi 
to  use  It  It  was  also  agreed  at  the  time  of 
the  enlargement  of  the  pipe  that  each  party 
should  insert  into  the  main  pipe  a  %-lnch 
pipe,  to  ccmdnct  watw  to  his  buildings.  Mr. 
Swain  says  that  at  this  time—the  main  pipe 
being  laid  on  the  t^posite  side  of  the  street 
from  the  biflldlngs--'aie  %-lnch  pipe  ran  to  a 
water  trough,  and  then  a  small  pipe  went 
into  the  hotel,  behind  the  bar.  On  April  8, 
IS&i,  Mr.  Swain  sold  tiie  tavern  jftapextj  to 
the  defendant  WiHIam  H.  Cla^  by  a  deeQ 
containing  the  reservation  already  mentioned. 
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Besides  tblB  reservation  contained  In  tbe 
deed.  Swain  called  tbe  attention  of  Michael  C. 
Clark,  wbo  was  the  agent  of  his  brother  In 
making  the  purchase,  to  the  agreement  con- 
cerning the  water  rights  between  Moore  and 
the  Wlldrlcks.  Since  Clark's  purchase  of  the 
tavern  property,  be  has  enlarged  the  hotel. 
Tbe  pipe  thftt  now  leads  from  tbe  main  pipe 
Is  Inches  la  diameter.  This  pipe  runs  to 
within  a  foot  or  two  of  tbe  horse  trough,  and 
from  It  three  pipes  lead  oft  from  this  pipe, 
viz.:  A  ^-Inch  pipe  to  the  horse  trough;  a 
9i-1nch  pipe  to  the.  hotel,  barroom,  lavatory, 
water-closet,  kitchen,  etc;  and  another  %- 
Inch  pipe  leading  towards  the  new  portion  of 
tbe  hotel  Besides  tbe^  pipes  leading  to  the 
hotel  buUdlng,  Mr.  ClariE  has  tapped  the 
mala  pipe  with  two  ^Incb  pipes  leading  to 
tbe  stables.  In  addition  to  these  pipes,  la- 
■erted  for  hla  own  use,  Mr.  Clark  bad  given 
permission  to  Mr.  Byman  to  tap  tbe  pipe  that 
mns  to  Budd's,  already  mentioned.  The  com- 
plaint of  the  complainant  Is  that  Clark,  to- 
gether with  Byman.  has  drawn  water  from 
the  main  pipe  In  sncb  quantities  as  at  times 
to  deprive  him  of  the  qaanUty  of  water  to 
which  be  iB  ratitiied. 

George  M.  Shlpman  and  Flavel  HcOee,  for 
eomplainant.  William  H.  Morrow,  for  defend- 
ant David  Byman.  Henry  S.  Harris,  tm  de- 
fendant William  H.  Clark. 

BEED,  Y.  0.  (after  stating  the  facts).  This 
case  was  before  tbe  chancellor  upon  demurrer 
to  the  bill.  The  opinion  In  tbe  case  Is  found 
reported  In  D6  N.  J.  Bq.  476,  40  Atl.  20Q.  It 
was  decided  that  Blalr,  by  force  of  the  exe- 
cuted parol  agreement,  and  Moore,  by  tt^e 
written  agreement  with  tbe  Wlldrlcks,  got  a 
right  to  use  the  pipe  as  an  aqueduct,  and  the 
q^rlng  as  a  source  of  supply,  which  was  ap- 
purtenant to  their  land,  at  least  so  long  as 
the  necessity  for  Its  use  remained,  and  there- 
fore when  Clark  purchased  from  the  Wlld- 
rlcks he  took  the  property  subject  to  this 
easement  The  questions  now  presented  on 
this  final  bearing  are:  First,  what  is  the  ex- 
tent of  the  complainant's  rights?  And,  sec* 
ond,  have  tbe  defendants  infringed  them? 

First,  then,  to  what  amount  of  water  Is  tbe 
complainant  entitled?  It  is  in^sted  by  the 
counsel  for  the  defendants  that  be  Is  only  en- 
titled to  that  amount  of  water  which  he  orig- 
inally had.  It  Is  insisted  that  each  party  orig- 
inally put  Id  a  pipe  %  inches  In  diameter,  and 
thus  fixed  tbe  size  of  the  pipe,  which  was 
left  blank  In  the  recited  verbal  agreement. 
Indeed,  it  is  Insisted  that  Blair  tapped  with 
his  9i-li>ch  pipe,  not  the  main  pi[>e,  but  a  %- 
Inch  pipe  leading  from  tbt  main  pipe,  and  that 
therefor^  bis  right  to  water  was  thus  fixed 
at  such  quantity  as  will  flow  through  a  pli>e 
%  of  an  Inch  In  diameter.  But  In  my  Judg- 
ment tbe  rights  of  Mr.  Van  Horn  and  of  Mr. 
Clark  are  similar.  The  terms  of  the  verbal 
agreement,  as  they  are  stated  by  Mr.  Blair, 
and  as  they  are  tedted  in  the  written  agree- 


ment b'etween  Moore  and  the  Wlldrlcks,  dem- 
onstrate this.  By  the  recited  agreement, 
each  paid  one-half  of  tbe  expense  of  laying 
the  aqueduct,  and  it  was  to  remain  the  Joint 
property  of  tbe  parties,  each  being  liable  to 
pay  one-half  of  the  expense  of  repairing  •the 
pipe.  Each  originally  had  tbe  right  to  Insert 
a  pipe  of  tbe  same  size,  and.  In  tbe  absence  of 
an  agreement  upon  a  size,  each  bad  tbe  right 
to  one-half  of  the  water  conveyed  by  the  pipe. 
When  the  pipe  was  relald,  and  a  pipe  of  larg- 
er bore  was  substituted,  under  the  arrange- 
ment detailed  by  Mr.  Swain,  the  parties  ob- 
tained equal  rights  In  the  water  conveyed  by 
the  new  pipe.  This,  however,  did  not  mean 
that  each  party  was  entitled  to  abstract  one- 
half  of  all  the  water  conveyed.  What  por- 
tion of  the  amount  of  water  conveyed  by  tbe 
pipe  each  was  to  take  Is  fixed  by  tbe  agree- 
ment, and  by  Its  practical  construction.  As 
already  remarked,  the  size  of  the  pipe  which 
each  party  was  to  Insert  Into  the  main  pipe 
for  his  own  use  was  left  blank.  But  It  is  ap- 
parent that  ai^  size  that  could  be  Inserted 
must  be  common  to  both  parties.  They  did 
each  Insert  a  %-lnch  pipe.  When  the  main 
pipe  was  taken  up,  and  tbe  new  and  larger 
pipe  was  substituted,  It  was  agreed,  said  Mr. 
Swain,  that  each  should  lay  a  %-lnch  pipe  to 
hla  premises.  These  pipes  would  not  carry 
all  the  water  flowing  through  the  main  pipes, 
but  It  was  not  Intended  that  they  should. 
Mr.  Budd,  wbo  then  owned  tbe  Skinner  prop- 
erty, already  mentioned,  was  permitted  to  use 
some  water,  and  tbe  agreement  was  still  in 
force  that  each  party  should  be  entitled  to 
one-half  of  anything  received  from  other  per- 
sons having  the  privilege  of  using  the  water. 
Whether  or  not  the  right  of  each  party  In  tbe 
use  of  tbe  water  was  confined  to  the  quantity 
that  would  flow  from  a  %-lnch  pipe,  It  was 
clear  that  each  party  was  entitled  to  the  same 
quantity.  In  either  view,  the  testimony  ex- 
hibits, as  I  shall  hereafter  show,  that  the 
defendants  have  used  more  than  their  share 
of  the  water  carried  by  tbe  new  main  pipe. 
But  I  am  of  the  opinion  that,  nnder  the  agree- 
ment between  the  parties,  tbe  right  of  each 
was  limited  to  the  Insertion  in  tbe  main  pipe 
of  a  service  pipe  %  of  an  Inch  In  diameter. 
Each  could  use  or  waste  the  water  so  deliv- 
ered as  he  pleased,  but  the  remaining  water, 
I  think,  belonged  to  the  parties  Jointly.  They 
could  agree  to  enlarge  tbelr  own  pipes,  or  to 
permit  any  one  else  to  take  water  from  the 
main  pipe.  The  water  was  to  be  primarily 
for  the  personal  use  of  the  parties,  and  no  use 
could  be  conceded  to  any  other  person  with- 
out tbe  Joint  consent  of  tbe  parties. 

Assuming,  therefore,  that  Mr.  Van  Horn 
and  Mr.  Clark  each  has  a  right  to  tbe  flow- 
age  of  water  through  a  %-lnch  pipe,  as  It 
flowed  when  the  main  pipe  was  originally 
laid,  tbe  second  question  occurs,  whether  this 
right  of  Mr.  Van  Horn  has  been  Infringed  by 
the  defendants.  The  total  area  of  the  2-loch 
main  pipe  Is  8.1416.  Mr.  Budd  was  permit- 
ted to  nse  a  %-lncb  pipe,  bavlng  an  area  of 
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.4416.  This  leaves  an  area  of  2.7  for  Clark 
and  Van  Horn,  or  1.3496  eaeli.  Now,  there 
are  In  front  of  tlie  hotd  three  %-lnch  pipei, 
the  area  of  which  is  1.3253.  Then  there  are 
two  ^Incb  pipes  to  the  stable,  having  areas 
of  .3297,  making  a  total  of  1.7180.  Then  there 
Is  a  tap  on  Ryman's  property,  which  ts  a 
%-lnch  pipe,  with  an  area  of  .4416,  making  al- 
together an  area  of  2.1S98.  This  would  leave 
for  Mr.  Van  Horn  .54.  Assuming,  therefore, 
that  the  Wlldrlcks  had  the  right  to  one-half  of 
the  water,  after  deducting  Budd's  tap,  In- 
stead of  taking  1.3499  they  are  taking  2.1598. 
If  Clark's  right  Is  limited  to  a  pipe  %  inch  In 
diameter,  Instead  of  taking  .4416,  he  Is  tak- 
ing nearly  five  times  that  amount.  In  my 
judgment,  as  already  remarked,  without  the 
consent  of  Mr.  Van  Horn,  the  Wlldricks  have 
no  right  to  take  any  more  water  than  can  be 
drawn  from  the  main  aqueduct  through  a 
pipe  %  of  an  Inch  In  diameter.  He  has  no 
right  himself,  nor  has  he  a  right  to  permit 
any  other  persou,  to  withdraw  from  the  main 
pipe  a  larger  quantity  of  water.  His  per- 
mission  to  Ryman  to  tap  the  main  pipe  was 
entirely  wtlhout  authority.  Now,  the  result 
of  the  obstruction  of  this  amount  of  water 
has  been  to  derive  Mr.  Van  Horn  of  the 
original  flowage  through  his  pipe.  It  Is  true 
that  this  effect  Is  not  continuous,  but  Inter- 
mittent The  deprivation  of  water  or  force 
occurs  when  the  taps,  other  than  those  con- 
nected with  the  %-lnch  pipe  to  the  Wild- 
rtckf^  tavern,  happen  to  be  open  at  the  same 
time  that  the  Van  Horn  taps  are  In  nse.  But 
tbese  annoying  Interruptions  are  not  Infre- 
qnent,  and  against  them  Mr.  Van  Horn  has 
the  right  to  be  protected.  In  respect  to  the 
purposes  for  which  the  water  flowing  through 
the  %-iii(Ai  pipes  to  Mr.  Van  Horn's  Is  used, 
nothing  need  be  said.  It  Is  dear  that  he  has 
the  right  to  use  the  amomit  of  water  which 
he  originally  used  for  the  purposes  to  which 
It  is  now  devoted.  I  shall  advise  a  decree 
enjoining  the  defendant  Clark  from  using  any 
taps  other  than  those  connected  with  a  %• 
inch  pipe  leading  to  bis  hotel,  and  Ryman 
from  tapping  the  pipe  at  all. 


(IS  N.  J.  L.  MO 

ODLLEN  T.  WOOLVBRTON. 
(Court  of  BrroTB  and  Appeals  of  New  Jersey. 
Nov.  20,  1S9U.) 

ACTION  BT  ASSiaNBtS— PLEADING— BlUi  OF 

PARTICULARS-EVIDENCE. 
1.  Where  a  soit  is  brought  by  the  assignee  of 
a  chose  in  action  in  his  own  nnnie,  pursuant  to 
the  authority  of  the  act  of  1890  (2  Oen.  St  p. 
2591,  §  340),  and  a  dMnand  la  made  by  the  de- 
fendant, before  pleading,  for  a  biU  of  particulars 
of  the  plaiDtitTa  demand,  and  for  a  copy  of  any 
bond,  note,  contract  deed,  record,  or  writing 
on  which  the  declaration  is  founded,  In  accord- 
ance with  section  236  of  the  practice  act  (2  Qen. 
St.  p.  2572),  the  plaintiff  must  furnish  the  de- 
fendant with  a  copy  of  the  assignment  of  sodi 
diose  In  action,  in  addition  to  such  other  writ- 
ings as  conatitQte  the  foundation  Of  the  action, 
or  be  barred  from  all  claim  under  the  declara- 
tion. 


2.  The  admission  of  audi  an  assignment  in  ev- 
tdence  over  defendant's  objection,  after  sodi 
demand  made,  and  failnre  ta  fondsh  a  copy  of 
the  same,  hdd,  under  the  drcnmataaeea  trf  the 
present  case,  to  be  nveaAtie  emr. 

(Syllabna  by  the  Conrt) 

Error  to  circuit  conrt,  Honterdoa  conn^. 

Action  by  Henry  P.  CoUen  against  Maurice 
Woolverton,  admintetrator  of  Asber  WoolTer- 
ton.  Judgment  tor  plaintiff.  D^endant 
brings  eevoT.  Reversed. 

A,  D.  Anderson  and  Charles  A.  Sklilman, 
for  plaintiff  In  error.  R.  S.  Kubl.  toe  de- 
fendant In  errw. 

HENDRICKSON,  J.  This  Is  an  action 
brought  by  t^e  defendant  In  error  against 
the  administrator  of  Asher  Woolverton,  de- 
ceased, to  recover  a  claim  for  alleged  services 
of  David  Lawshe,  a  stepson,  as  nnrse  and 
attendant  apon  his  stepfather  during  the  lat- 
ter part  of  bis  life.  The  plaintiff  below 
claimed  the  right  to  bring  the  suit  in  his 
own  name,  by  virtue  of  an  assignment  of  the 
claim  alleged  to  have  been  made  to  blm  by 
Lawshe,  under  the  authority  of  the  act  of 
1890  (2  Gen.  8t  p.  2691.  S  340).  The  trial  of 
the  case  resulted  In  a  verdict  for  the  plain- 
tiff, and  the  defendant  brings  the  case  h^ 
on  exceptions  to  tbe  mling  of  the  presiding 
Judge. 

One  of  the  principal  grounds  assigned  for 
error  Is  the  ruling  of  tbe  learned  trial  Judge 
In  admitting  proof  of  the  written  assignment 
of  tbe  claim  over  the  objection  of  the  de- 
fendant Its  admission  was  objected  to  on 
the  ground  that  the  plaintiff  had  failed  to  for- 
nlsh  the  defendant  with  a  copy  of  the  as- 
signment pursuant  to  his  written  demand  for 
the  same  previously  made,  In  accordance  with 
section  236  of  the  practice  act  (2  Gen.  St  p. 
2572).  The  plaintiff's  contention  was  and  Is 
that  the  assignment  of  the  claim  does  not 
come  within  tbe  purview  of  the  statute  In 
question,  and  tbat  when  tbe  statute  directs 
the  plaintiff  to  furnish,  npon  demand  in  writ- 
ing, "a  copy  of  any  bonds,  note,  contract 
deed,  record  or  writing  on  which  the  declara- 
tion Is  founded,"  or.  in  default  thereof,  that 
he  shall  be  barred  from  all  claim  under  such 
declaration,  it  refers  only  to  such  a  writing 
as  evidences  tbe  original  cause  of  action  be- 
fore the  assignment  and  not  that  which  em- 
bodies the  transfer  of  the  chose  in  action  to 
the  assignee  thereof.  The  reasons  urged  in 
support  of  this  contention  are  that  tbe  word 
"assignment"  does  not  appear  as  one  of  the 
writings  named  in  the  statute,  and  tbat  the 
declaration  In  the  case  is  not  founded  upon 
the  written  assignment  of  tbe  claim,  but  on 
a  contract  for  work  and  labor,  a  schedule  of 
which  is  annexed  to  the  declaration.  The 
declaration  does  not  In  point  of  fact  set  out 
the  assignment.  It  contains  the  common 
counts  only.  Tbe  only  reference  made  to  the 
assignment  is  In  the  schedule,  which  Is  not  a 
part  of  tbe  pleadings.  The  record  before  us, 
however,  shows  tbat  tbe  case  was  tried  be- 
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twceo  the  parties  on  the  basis  that  the  as- 
slgnment.  of  tlie  claim  to  the  plaintiff  was  an 
esfieQtlal  link  In  the  evidence  In  sni^rt  of 
the  plaintiff's  light  to  sue  In  his  own  name. 
It  Is  quite  clear  that  the  declaration  was  de- 
fective, in  not  setting  forth  the  assignment 
as  part  of  plaintiff's  cause  of  action.  This 
view  is  sustained  by  recent  cases  in  our  su- 
preme court.  Lindsay  v.  Mclnemey  (N.  J. 
Sup.)  41  Atl.  701;  GasklU  t.  Barbour.  Id. 
TOO.  Under  the  pleadings  as  they  stood,  the 
defendant,  by  reasonable  objections  on  the 
ground  of  variance  would  have  been  entitled 
to  ttie  exclusion  of  the  plaintiff's  evidence, 
and  a  nonsnit  must  have  followed,  unless  the 
court,  upon  application,  had  allowed  the 
pleadings  to  De  amended  In  the  particular 
named.  But  the  parties  having  tried  the  case 
as  If  the  pleadings  were  regular,  as  before 
stated,  the  plaintiff  will  not  now  be  beard  to 
say.  In  support  of  the  ruling  objected  to, 
that  the  declaration  did  not  support  the  case 
as  presented  by  him  at  the  trial.  After  a 
trial  on  the  merlta,  it  Is  too  late  to  raise  the 
qoeatioD  of  the  sufficiency  of  the  pleadings. 
Gorman  v.  Bigler,  43  WUy.  Notes  Cas.  30,  8 
Pa,  Super.  Ot  440,  and  cases  cited.  See,  also, 
Railroad  Co.  v.  Wagner.  31  a  O.  A  261.  87 
Fed.  855.  This  view,  while  correct  In  prln- 
d]^  also  gives  effect  to  the  evident  intent  of 
the  statute,  which  was  to  enaUe  the  plaintiff 
to  donand  a  copy  ot  any  writing  on  which 
the  pending  action  was  founded.  This  seems 
to  have  been  the  construction  placed  upon  it 
by  the  late  chief  Justice  in  Manyott  v.  Young, 
38  N.  3.  Law,  SS6.  where,  In  speaking  of  this 
statute,  he  says,  "The  atatate  retoxed  to  re- 
qnlres  the  plaintiff  to  fnnUsh  a  copy  tmly  of 
a  record  when  it  forms  the  foundation  of  the 
action."  Hie  assignment  in  question  was  un- 
doubtedly a  writing  upon  which  the  action  of 
the  plaintiff  was  founded.  Without  It^  he 
oonld  have  had  no  standing  in  court  to  prose- 
cute bis  claim.  It  follows  that  the  action  of 
the  court  In  admitting  the  assignment  in  ev^ 
dence,  under  the  circumstances,  was  errone- 
ous, and  fOT  that  reason  the  judgment  must 
be  reversed. 

There  were  other  exceptions  argued,  but.  In 
view  of  the  conclusion  already  reached,  tiiey 
need  not  now  be  considered.  The  result  Is 
that  the  Judgment  Is  reversed,  and  that  a 
ventre  de  novo  may  Issue. 


(6S  N.  J.  L.  SK) 

CX)LB  V.  WABBBN  MFG.  CO. 
(Court  ot  Errors  ud  Appeals  of  New  Jwsey. 
Nov.  21. 189».) 

XHJURT  TO  BMPLOYft-NEOUaBNGB  OP  MAB- 
TER— DBFECTIVB  SCAFFOLD— CON- 
TRIBUTORY NEGLIGENCE. 

Plaintiff  was  millwright  In  defendant's  pa- 
per mill.  A  line  of  overhMd  shafting  In  the 
mill  was  fnniished  with  a  pennanent  acaff<^i], 
supported  on  posts,  except  at  the  ends,  where  it 
rested  in  hnngera  suspended  from  above.,  Pre- 
paratory to  partial  reconstmction  of  the  mill, 
these  hangers  were  removed,  to  the  knowledge 
ot  the  plaintiff,  and  the  ends  of  the  scaffold 


were  propped  from  below.  The  reconstruction 
was  by  a  mill  ardittect  and  builder  specially  em- 
ployed, and  in  It  the  plaintiff  had  no  parL  Aft- 
er the  reconstmction,  the  scaffold  was  pat  In 
service  without  any  hanger  at  one  end.  whldi 
end  bore  against  the  tide  of  a  stone  partition 
wall.  More  than  a  month  after  the  reconstrue- 
tioD,  the  plaintiff  was  called  on  to  make  repairs 
to  the  shafting.  In  the  intnval  he  bed  not  no- 
ticed the  scaffold,  but  knew  that  it  had  been  In 
constant  use  hj  the  workmen.  In  company  with 
defendant's  machinist  he  went  on  the  scaffold 
without  looking  to  see  how  it  was  supported. 
The  men  were  followed  by  the  plaintiff's  son,  a 
boy  of  7  years,  who  went  of  hfs  own  will,  but 
without  hindrance  from  his  father.  While  the 
three  were  on  the  last  planks  of  the  scaffold,  the 
machinist  climbed  from  its  extreme  end  to  an 
opening  In  the  wall,  in  order  to  look  at  a  beai^ 
lag  of  the  shaft  on  the  other  side,  and  as  he 
came  down  again  upon  the  planks  they  fell,  car- 
rying down  the  three  persons,  with  resultant  in- 
jury to  the  plaiotlff.  There  seems  to  have  been 
at  that  time  no  prop  ondemeath  that  end  of  the 
scaffold.  In  an  action  to  recover  tor  the  plain- 
tiff's injuries  on  an  alleged  tn«ach  of  the  mas- 
ter's duty  to  use  reasonable  care  for  the  security 
of  the  scaffold,  the  trial  jodge  refused  to  nonaoft 
the  plaintiff,  or  to  direct  a  verdict  In  favor  of 
the  defendant,  and  verdict  and  judgment  went 
for  the  plaintiff.  On  writ  of  error,  based  only 
on  exceptions  to  such  refusal,  AeM:  (1)  That  the 
failure  to  replace  the  hanger  might  constitute 
negligence  chargeable  to  the  master.  (2)  That 
the  employment  of  a  competent  mill  architect 
and  builder  was  not  a  full  discbarge  of  the  mas- 
ter's dnty.  lhat  duty  extended  to  proper  in- 
^>ectIon  and  tests  after  the  scaffold  was  again 
pat  in  service.  <3)  That  the  defaidant's  duty  to 
the  plaintiff  could  not  be  delegated  to  fellow 
servants  to  the  exculpation  of  the  master.  (4) 
That  the  plaintiff's  employment  as  millwright 
did  not.  by  that  mere  designation.  Involve  a  duty 
on  his  part  to  Inspect  the  scaffold.  (5)  niat  the 
plaintiff  had  a  right  to  assume  Oiat  the  scaffold 
was  safe,  and  therefore  the  absence  of  the  hang- 
er formerly  used  did  not  make  It  obviously  dan- 
gerous. (6)  That  negligence  in  the  plaintiff  was 
not  a  necessary  Inference  from  the  presence  of 
his  Infant  son  upon  thci  scaffold.  (7)  lliat  re- 
covery for  the  master's  negligence  was  not  bar- 
red, even  although  negligence  of  the  plaintiff's 
fellow  servant,  the  machinist,  may  liave  contrlh' 
uted  to  the  Injury.  (A  miat  the  trial  Judge  was 
right  in  his  ruling,  and  that  the  Judgment  abould 
be  affirmed. 
(Syllabus  by  the  Court.) 

Error  to  supreme  court 

Action  by  Bennett  Cole  against  the  War- 
ren Blannfacturing  Company.  Judgment  for 
plaintiff.   Defendant  brings  mror.  Affirmed. 

George  H.  Large  and  Henry  S.  Harris,  for 
plaintiff  in  errw.  Sylvester  O.  Smith,  for  de- 
fendant In  error. 

COLLINB,  J.  The  plaintiff  recovered  for 
personal  Injuries  sustained  while  fn  service  as 
millwright  In  a  paper  mill  of  the  defendant 
The  breach  of  duty  allseed  was  a  failure  to 
use  reasonable  care  for  the  security  of  a  scaf- 
fold that  was  one  of  the  ^pllances  furnished 
by  the  master  for  the  work  required  of  the 
servant  It  Is  assigned  for  error  that  no  case 
was  made  for  the  Jury,  exceptions  having 
been  sealed  upon  the  refusal  ot  the  trial  Judge 
to  nonsuit  the  plaintiff,  or  to  direct  a  v^lct 
hi  favor  of  the  defendant  The  plaintiff  and 
James  Corcoran,  a  fellow  servant  were  re- 
storing to  alignment  certain  overhead  shaft- 
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Ing  that  bad  buckled,  and  In  tbat  work  were 
necessarllT  Btandln^  on  a  permanent  scaf- 
fold 2  feet  wide  and  about  12  feet  high,  built 
to  afford  access  to  the  line.  The  scaffold 
was  composed  of  12-liic^  planks  laid  longi- 
tudinally, supported  by  posts  carrying  brack- 
ets on  which  the  ends  of  the  planks  came 
together.  At  the  east  end  of  this  scaffold  the 
planks,  which  there  were  about  6  feet  long, 
extended  from  the  last  post  and  bracket  to, 
and  bore  against  the  side  of,  a  etone  par- 
tition wall.  They  had  formerly  had  the  ad- 
dltloaal  support  of  a  wooden  hanger,  that 
at  a  distance  of  about  2  feet  from  the  wall 
was  suspended  fn»n  the  floor  stmcture  of 
the  story  above;  but  because  of  the  demoli- 
tion of  that  floor  preparatory  to  a  partial  re- 
construction of  the  mill  this  hanger  had  been 
removed.  The  plalDtlfl  took  part  in  the  work 
of  demolition,  but  not  In  that  of  reconstruc- 
tion, which  was  Intrusted  to  a  mill  architect 
and  builder  and  a  force  of  men  from  outside 
of  the  mill.  This  hanger  was  not  replaced 
when  the  scaffold  was  again  put  In  service. 
Of  course,  the  failure  to  replace  It  might  con- 
stitute negligence  In  tbe  master.  It  was 
urged,  but  rightly  without  avail,  that  those  en- 
gaged In  the  work  of  reconstruction  were  fel- 
low servants  In  a  common  employment  with 
the  plaintiff,  and  that  the  risk  of  their  negll- 
g^ce  the  law  placed  upon  him.  The  ele- 
ment of  common  employment  seems  lacking; 
but,  If  It  were  not,  the  risk  was  the  masto's 
not  the  servant's,  for  the  duty  was  the  mas- 
ter's, and  could  not  be  delegated  so  as  to 
work  his  exculpation.  Steamship  Co.  v.  Inge- 
bregsten,  57  N.  J.  Law,  400,  31  Atl.  019;  Cur- 
ley  V.  Hofl  (N.  J.  Err.  &  App.)  42  Atl.  731. 

It  Is  suggested  In  this  court  that,  as  the  de- 
fendant employed,  for  the  reconstruction  it 
undertook,  an  expert  mill  architect  and  build- 
er, whose  competency  was  not  questioned,  Its 
duty  of  using  reasonable  care  for  the  safety 
of  Its  servants  was  fully  discharged,  and  that 
this  should  have  been  declared  judicially,  and 
not  have  been  left,  as  was  the  case,  for  the 
determination  of  the  jury.  This  point  was 
not  taken  at  the  trial,  but,  waiving  that  In- 
firmity tbe  suggestion  has  no  merit;  for  the 
defendant's  duty  did  not  end  with  tbe  recon- 
struction. It  Is  the  law  that  a  master's  duty 
towards  his  servants  of  exercising  reasonable 
care  for  the  safety  of  appliances  he  furnishes 
extends  to  keeping  such  appliances  in  repair, 
and  Includes  the  duty  of  making  Inspection 
and  tests  at  proper  Intervals.  Steamship  Co. 
V.  Ingebregsten,  ubl  supra.  Had  this  duty 
been  performed,  the  defect  In  the  scaffold 
would  surely  have  been  discovered. 

The  main  reliance  of  defendant  was  upon 
the  claim  that  the  plaintiff's  employment  In- 
cluded the  inspection  of  this  very  scaffold, 
and  that,  therefore,  be,  at  least,  had  no  right 
of  action  against  his  master  for  a  breach  of 
the  master's  duty  to  Inspect  It.  The  argu- 
ment Is  sound,  but  tbe  premise  was  disputed 
In  the  testimony.  The  learned  trial  judge 
put  tbe  BtresB  of  the  case  Just  there  In  bis 


Instructions  to  tbe  jury,  and  the  verdict  turn- 
ed upon  the  resolution  of  that  dispute  against 
defendant  All  that  can  be  contended  for 
upon  this  writ  of  error  Is  that  a  duty  to  In- 
spect the  scaffold  Inhered  In  the  deslgnatlou 
by  wbldi  the  plaintiff  was  employed.  In  his 
declaration  he  alleges,  and  in  tbe  testimony 
both  parties  asaert,  tbat  he  was  employed  as 
a  millwright  Thus  court  and  Jury  were 
driven  to  inquire  the  meaning  of  that  term  as 
used  In  connection  with  the  plaintiff's  serv- 
ice. The  most  comprehensive  definition  I 
have  found  Is  that  given  In  the  Century  Dic- 
tionary, viz.:  "Millwright:  An  engineer  who 
designs,  constructs,  and  erects  mills,  their 
motors,  machinery,  and  appurtenances,~^>ar- 
tlcularly  flouring  and  grist  mills."  The  plain- 
tiff was  presumably  master  of  the  calling, 
but  only  In  a  very  narrow  sense  could  he  ex- 
ercise It  In  the  service  of  defendant.  One 
who  makes  the  current  repairs  of  a  mill  in 
operation  Is  a  millwright  only  as  a  cobbler  Is 
a  shoemaker.  The  name  does  not  deflne  the 
duties.  The  plaintiff,  of  course,  as  of  tbe 
very  essence  of  bis  employment,  would  re- 
pair the  shafting  of  the  mill  when  it  broke 
down,  or  was  thrown  out  of  true  alignment 
In  his  testimony  be  admitted  that  the  scaf- 
fold that  broke  was  an  appurtenance  of  the 
line  of  shafting  It  accommodated,  and  he  said 
that  had  his  attention  been  called  to  any  de- 
fect In  the  scaffold,  he  would  have  put  It  in 
repair.  Except  for  this  admission,  It  would 
have  seemed  to  me  tbat  such  repair  was 
strictly  carpentry,  but  however  that  may  be, 
the  point  of  our  Inquiry  Is  what  duty  of  In- 
spection rested  on  the  plaintiff.  Nothing  on 
that  subject  was  specified  In  the  contract  of 
employment,  and  I  can  find  no  such  duty  In- 
herent In  the  mere  designation.  Experts  call- 
ed to  testify  as  to  the  Implied  duty  of  Inspec- 
tion in  such  a  millwright  as  the  plaintiff  dif- 
fered widely  In  opinion.  The  question  was 
not  one  for  judicial  determination,  but  was 
for  the  jury,  to  whom,  under  all  the  testimo- 
ny, It  was  properly  left.  As  to  what,  in  prac- 
tice, were  the  dudes  that  the  plaintiff  did 
perform,  there  was  dispute.  Tbe  plaintiff 
testified  that  be,  together  with  Jamea  Cor- 
coran, who  was  employed  as  blaclcsmith  and 
machinist  oud  Charles  Perry,  who  was  em- 
ployed as  carpenter,  worked  In  a  shop  on 
defendant's  premises;  that  he  and  Corcoran 
were  at  the  call  of  any  employ^  who  had  dis- 
covered need  of  repair  In  shafthig,  machin- 
ery, or  appurtenances,  and  that  they  were 
accustomed  to  go  through  tbe  mlU,  sometimes 
together  and  sometimes  apart  to  Inquire  of 
the  men  in  charge  of  the  different  rooms  If 
there  was  any  work  to  be  done  In  their  re- 
spective lines.  The  plaintiff  gave  special  at- 
tention to  shafting,  and  Corcoran  to  machin- 
ery. Generally,  Corcoran  and  the  plaintiff 
worked  together,  and  on  the  day  of  the  acci- 
dent had  gone  on  tbe  call,  to  the  plaintiff, 
of  the  man  In  charge  of  tbe  cutters  run  by 
the  shaft  they  were  repairing.  By  this  and 
other  testimony  it  would  appear  that  In  ar- 


Digitized  by  Google 


N.JO 


NAYLOB 


T.  SMITH. 


649 


tnal  practice  the  plaintiff's  duty  was  Inqnlrr, 
not  Imtpection;  and  while  the  general  man- 
ager o£  defendant  and  the  superintendent  of 
tUf  mill  testified  to  a  different  understand- 
lag  <m  th^  part,  and  to  a  practice  of  In- 
spection by  the  plaintiff  that  waa  their  reli- 
ance, that  controversy,  of  course,  conld  not 
be  settled  by  the  Judge.  If  the  duty  of  In- 
spection was  delegated  to  the  heads  of  the 
different  rooms,  such  delegation  did  not  re- 
liere  the  master  from  responsibility,  and  the 
fact  that  they  were  fellow  servants  with  the 
plaintiff  la  immaterial. 

The  other  grounds  printed  for  the  de- 
fendant's unsuccessful  motions  at  the  trial 
require  a  statemHit  of  the  clrcQmstaoces  of 
the  Injury.  The  plalnttfl  and  Corcoran  went 
on  the  scaffold  at  Its  west  end,  and  worked 
along  the  shafting  until  they  came  to  the 
east  end,  and  stood  on  the  last  planks* 
plaintiff's  son,  a  lad  of  7  years,  bad  followed 
them  there.  Corcoran  was  at  the  extreme 
eastern  end  of  tbe  scaffold.  The  plaintiff 
stood  a  little  west  of  him,  working  on  the 
shaft;  while  itUl  farther  west  stood  tbe  boy, 
looking  on.  Corcoran  dlmbed  up  into  an 
<q>enlng  In  the  partition  wall.  In  order  to  look 
at  a  bearing  of  tbe  shaft  that  was  on  the  oth- 
er side.  The  bottom  of  tbe  opening  was 
about  three  feet  above  tbe  elevation  at  tbe 
scaffold,  and  a  little  to  one  side.  Att&c  look- 
ing at  ihe  bearing,  Corcoran  lowered  himself 
down  upon  the  ends  of  the  last  planks  of  the 
scaffold.  As  be  did  BO,  they  gave  way  under 
lilm,  and  fell,  carrying  down  tbe  three  per- 
sons,  and  In  the  fall  the  plaintiff  was  serious- 
ly injured.  Assoming  Gorcoran*s  act  to  have 
been  n^Ugent,  It  was  argued  for  defendant 
that  bis  fellow  servant  was  remediless  for  Its 
result;  bnt  the  argument  was  not  well  found- 
ed, for  snch  negligence,  when  combined  with 
that  of  tbe  master,  is  without  legal  effect 
Only  tbe  plaintiff's  own  negligeace  contrlbnt- 
bog  to  bis  Injury  could  defeat  recovery.  Faul- 
mter  v.  Balltvay  Co.,  84  N.  J.  Law,  161,  ap- 
proved In  this  court  Railroad  Co.  v.  Stein- 
brennw,  47  N.  J.  Law.  161.  Tbe  plaintiff 
knew  that  tbe  hanger  refwied  to  bad  been 
removed,  and  tbe  defendant  contended  tbat 
In  stancUng  upon  tbe  last  planks  of  tbe  scaf- 
fold while  they  were  unsupported  by  tbe 
banger  in  wblcta  tbey  bad  formerly  rested* 
be  contributed  to  bis  injury  Indispntable 
negligence.  The  plaintiff  testified  that  he 
did  luA  look  to  see  wfaetber  or  not  the  hangar 
was  In  place.  He  did  not  tbli^  about  It  at 
all,  and  did  not  notice  its  abeence.  It  could 
not  have  been  held  as  mattor  of  law  that  tbe 
plaintiff  was  bound  to  remember  that  tbe 
hanger  had  beoi  removed,  and  to  look  for  it, 
before  stf^big  on  tbe  iduiks  that  it  had  for- 
meily  held.  Tbe  pblnMfl  testified  that  the 
room  was  but  dimly  lighted,  but,  even  if  it 
ooDid  have  bem  assumed  tbat  a  carefnl  man 
conld  not  have  failed  to  notice  tiie  absence  of 
the  bu^^,  still  it  was  not  a  necessary  In- 
ference fA>m  such  absence  that  the  scaffidd 
ms  unsafe.  The  work  of  reconstruction  had 


been  finished  more  than  a  month,  an.l,  while 
the  plaintiff  had  not  since  then  had  occasion 
to  use  the  scaffold,  be  knew  that  It  had  been 
constantly  In  Its  accustomed  use  by  the  work- 
men who  oiled  the  shaft  He  might  well 
have  reasoned  tbat  In  the  reconstruction  the 
hanger  had  been  discarded  for  support  from 
below.  Corcoran  did  notice  Its  absence,  but 
assumed  such  support  In  fact,  there  was 
testimony  tbat  props  bad  been  placed  under 
the  ends  of  the  planks,  and  spiked  to  the 
wall,  and  that  those  props  would  bear  half 
a  ton's  weight  ProbaUy  they  were  intended 
only  for  temporary  use  while  the  shafting 
was  being  rehung;  and  tbey  must  at  some 
time  have  been  removed,  for  they  were  fiot 
found  In  the  wreck,  and  the  Inference  la  that 
at  tbe  time  of  the  acddent  the  planks  had  no 
support  except  from  such  projections  as 
would  be  afforded  by  a  rough  wall;  but  I 
think  that,  under  all  the  drcnmstances,  an 
assumptlni  that  in  some  way  the  scaffold  had 
proper  sui^iort  superseding  the  banger  would 
not  have  been  necessarily  n^^llgent  A  suv- 
ant  has  the  right  to  assome  tbat  tbe  appli- 
ances famished  by  tiie  master  are  reasonably 
safe  for  use.  Wood,  Mast  &  S.  SS  340,  866; 
Comben  v.  Stone  Co.,  09  N.  J.  Law,  226,  232, 
36  Atl.  473. 

Contributory  n^llgence  In  tbe  j^aintlfl  was  - 
also  predicated  In  argument  upon  the  pres- 
ence on  tbe  scaffold  of  the  plaintiff's  son*  but 
tbat  contention  is  as  untenable  as  tbe  one 
last  centered.  The  boy  followed  tbe  woik- 
men  of  bis  own  will,  not  by  bis  fiiflier's  invi- 
tation. Negligence  consisting  only  in  refrain- 
ing from  parental  coercion  Is  too  tenuous  to 
be  held  contributory  to  an  injury  resoltlng 
from  another's  fault  It  is  by  no  means 
tain  tbat  the  weight  of  the  boy  tapped  to  dis- 
lodge the  planks.  Be  must  have  stood  y&j 
clom  to  tbe  aids  supported  by  the  post  and 
Iffafiket,  and  his  wrigbt  therefore,  must  have 
been  almoat  if  not  qnlto,  Inappredable  in 
causing  the  disaster.  But,  In  any  view,  tbe 
test  should  not  be  the  welght-bearliw  capaci- 
ty of  the  scaffold  as  negligently  left  bnt  as 
It  normally  should  have  subsisted.  No  wit- 
ness testified  that,  propa-ly  constmeted.  sudi 
a  scaffold  would  bear  the  weight  of  two  men, 
bnt  not  that  of  two  men  and  a  boy.  If  negli- 
gence Is  a  possible  Inference  ttom  tbe  boy's 
presence  on  the  scaffold,  it  was  tot  the  jury, 
not  the  court,  to  draw  that  inference. 

There  was  no  error  in  refusing  to  take  the 
case  from  the  jury,  and  tbe  judgment  wUl  be 
affirmed. 

(83  N.  J.  L.  6S6) 
NATLOR  V.  SMITH  et  aL 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Not.  20,  18»9.) 
sbt-off— cuuhs  in  diffbrbnt  right. 
A  builder  sned  under  the  mechanic's  lien 
act  may  not  set  off  claims  due  to  bim  from  the 
plaintiff  In  a  different  right 
Dixon,  Upplneott  and  CoUtau,  JJ.,  dissenting. 
(Syllabus  by  tbe  Court) 
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Error  to  circuit  court,  SomerBet  county. 

Action  by  John  E.  Naylor  against  Ferdi- 
nand O.  Smith  and  Andrew  R.  Stevens. 
Judgment  for  plaintiff,  and  defendants  luins 
error.  Afflnned. 

Samnd  S.  Swackbamer,  for  plaintiffs  In 
error.  W.  8.  Angleman.  Cor  defendant  In  er- 
ror. 

OABRISON,  J.  Whether  the  builder,  when 
sued  under  the  mechanic's  Hen  act,  may  set 
off  claims  due  to  him  from  the  plaintiff  In 
a  different  right,  Is  the  question  to  be  decid- 
ed. By  claims  that  are  "due  In  a  different 
right"  Is  meant  debts  tbat  have  accrued  In 
tmnsactlons  other  than  that  In  which  the 
plaintiff  has  filed  the  lien  upon  which  hta 
action  is  based. 

At  the  trial,  the  builder,  who  had  pleaded 
payment,  with  notice  of  set-off,  offered  two 
assignments  to  himself  of  debts  tbat  bad  ac- 
crued from  the  plaintiff  to  strangers.  The 
trial  court  refused  to  admit  these  proofs 
under  the  notice  of  set-off,  to  which  ruling 
a  bill  of  exceptions  was  sealed,  and  error 
thereon  Is  now  assigned. 

The  right  of  the  builder  to  avail  himself 
of  these  debts  as  counterclaims  by  w^  of 
set-off  Is  based  upon  two  grounds: 

First  That  by  statute  the  assignee  of  any 
chose  In  action  may  sue  thereon  In  his  own 
name.  2  Gen.  St.  p.  2681,  |  340. 

Second.  That  the  mechanic's  Hen  act  gives 
to  the  builder  any  defense  he  would  have 
bad  to  an  action  upon  contract  without  the 
act.  2  Gen.  St.  p.  2067,  ff  19. 

The  argument  upon  the  first  of  these 
grounds  Is  that.  If  the  assignee  of  the  chose 
may  sue  thereon,  he  must,  when  sued  by  the 
debtor,  be  permitted  to  offset  his  claim,  or, 
under  the  statute  of  set-off,  be  forever  pre- 
cluded. This  Is  a  mere  petltlo  prlnclpll,  since 
the  point  to  be  decided  Is  assumed,  viz.  tbat 
In  this  action  he  may  offset  his  claim.  More- 
over, the  very  statute  that  is  invoked  ex- 
pressly provides  that  to  such  assigned  claims 
all  just  set-offs  shall  be  allowed.  This  would, 
of  itself,  Imply  their  Intended  exclusion  from 
actions  from  which  such  just  set-offs  were 
excluded.  And  this,  as  will  be  seen  from 
the  consideration  of  the  next  of  the  defend* 
ant's  grounds,  Is  the  effect  of  onr  mectaanlc^a 
lien  act 

This  statute,  In  providing  a  special  remedy 
for  a  favored  class,  has  defined  the  scope  of 
the  action  it  gives  by  prescribing  the  nature 
of  the  issue  that  plaintiffs  are  authorized 
under  It  to  tender.  "The  declaration,"  says 
the  statute,  "shall  be  against  the  builder, 
and  shall  conclude  with  the  averment  that 
said  debt  Is,  by  virtue  of  the  provision  of 
tbat  act  a  Hen  upon  the  building  and  lot, 
describing  the  same  as  In  the  claim."  2  Gen. 
St  p.  2067,  S  The  sole  Issue,  therefore, 
that  the  plaintiff  may  tender  Is  limited  to 
debts  tttat  have  accrued  In  this  single  right 
However   numerous   his   othw  demands 


against  the  builder  might  be.  In  this  action 
he  may  declare  for  such  debts  only  as  are 
liens  upon  a  particular  owner's  lands.  Nei- 
ther by  his  declaration,  nor  by  any  Read- 
ing known  to  the  common  law,  nor  by  any 
form  of  notice  prescribed  by  statute,  can  the 
plaintiff  in  a  mechanic's  lien  suit  either 
originate  a  controversy  over  other  claims,  or 
respond  to  such  a  controversy  in  the  course 
of  the  action.  The  134th  section  of  the  prac- 
tice act  authorizes  a  plaintiff  to  make  a  de- 
fense to  the  subject-matter  of  any  set-off,  but 
not  to  make  .a  set-off  to  a  set-off. 

If  to  this  special  and  limited  form  of  dec- 
laration the  builder  may  offset  debts  due  to 
blm  in  a  right  for  which  the  plaintiff  could 
not  sue,  then  the  legislature  has  created  ad 
action  In  which  the  defendants  may  have  the 
benefit  of  demands  upon  which  plaintiffs  are 
forbidden  to  declare,  and  to  which  they  can- 
not reply  by  way  of  counter  set-off.  This  Is 
to  me  an  inconceivable  view  to  take  of  tiie 
legislation  upon  this  subject 

The  statutory  remedy  of  set-off,  moreovCT, 
rests  In  spirit  and  reason  upon  the  avoid- 
ance of  clrcultT  of  action  by  compelling  the 
adjustment  in  one  suit  of  all  such  mutual 
demands  as  are  counterclaims.  When,  there- 
fore, the  legislature  has  created  an  action 
that  does  not  admit  of  this  mutuality  of  ad- 
justment it  has  created  one  to  which  aelOier 
the  spirit,  the  reason,  nor  the  statote  <tf  set- 
off applies. 

In  view  of  the  controlling  character  of 
these  considerations,  It  Is  of  no  moment 
that  other  jnrisdlctlons,  dealing  with  differ- 
ent statutory  language,  have  reached  oppo- 
site conclusions.  Nor  Is  much  more  force  to 
be  given  to  the  argument  based  upon  the 
use  In  our  own  statute  of  such  general  terms 
as  that  "the  practice,  proceedings,  and- plead- 
ings shall  be  as  in  sulto  to  recover  money 
due  on  contract"  and  that  the  defendants 
shall  have  any  "defense  or  plea  the  builder 
might  have  to  any  action  on  the  contract 
without  tbls  act"  2  Gen.  St  p.  2067,  S  19. 

The  words  "defense  or  plea"  do  not  so 
aptly  describe  the  remedy  of  set-off  as  to 
take  precedence  over  an  Intelligent  construc- 
tion of  their  context  Indeed,  In  strictness, 
"set-off"  is  not  a  defense  at  all,  since  '.t 
neither  destroys  the  plaintiff's  right  of  action 
nor  denies  that  the  amount  claimed  Is, due. 
On  the  contrary,  it  passes  these  defenses  for 
the  purpose  of  exhibiting  a  cause  of  action 
against  the  plaintiff  This  is  not  a  dtfense; 
It  is  an  adjustment  Neither  is  there  any 
pleading  to  which,  strictly  speaking,  the  title 
of  "plea  of  set-off"  Is  applicable.  There  la 
nothing,  therefore,  in  the  wonling  of  the 
mechanic's  lien  law,  to  compel  the  construc- 
tion contended  for  by  the  defendant;  and 
there  is,  as  has  been  shown,  every  reasoa 
why  such  a  meaning  should  not  lightly  be 
ascribed  to  the  lawmaker.  - 

My  conclusion  is  tbat  the  builder  had  not 
the  right  to  offset  the  demands  offered  by 
him  at  the  trial,  and  that  the  judgment 
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broQSbt  np  b7  this  writ  of  error  sliould  be 
affirmed. 

DIXON,  LIPPINCOTT,  and  COLLINB.  JJ« 
dissent 


{<>  N.  J.  U  U7) 

STATB  <OAKLBY  et  al.,  Prtwecotors)  T.  CrfTI 

OF  ATLANTIC  CITY  et  al. 

(Supreme  Court  of  New  Jersey.   Aug.  11,  1809.) 

MUNICIPAL  ORDINANCE— VETO  BT  MAYOR— 
RBADOPTION  —  VALIDITY  —  CONTRACT  FOR 
STREET  LIGHTING  —  ADVERTISEMENT  FOR 
PROPOSALS— REVIEW  BY  COURT. 

1,  A  resolution  of  a  city  council,  adopted  by 
tbe  requisite  TOt&  at  the  proper  meeting,  after 
tbe  reception  ana  enterinx  of  tbe  reto  of  tbe 
mayor  of  tbe  city  of  an  ordinance  passed  by  such 
conncil,  declaring  tbat  sndi  ordinance  atand,  tbe 
objections  of  tbe  ma^or  to  tbe  contrary  notwitb- 
standing,  is  a  auIBcient  reconsideration  and  re- 
adoption  of  sucb  ordinanoe,  and  renders  it  ef- 
fective, under  section  107  of  tbe  net  of  tbe  legis- 
latore  entitled  "An  act  concerning  cities"  &  Gen. 
St  p.  2143).  I^ke  v.  Ocean  City,  41  AO.  427. 
62  N.  J.  Law,  160,  followed. 

2.  The  act  of  May  22.  1S&4  (2  Gen.  St.  p. 
2174),  entitled  "An  act  authorizing  tbe  lighting 
of  public  streets,  and  places,  in  tbe  dtles,  towns, 
townships,  boroughs  and  villages  of  this  state, 
and  to  erect  and  maintain  proper  appliances' 
(section  242),  authorizes  a  coutract  for  the  pur- 
poses named  in  the  act  for  any  term  not  exceed- 
ing five  years  to  be  made  with  or  without  adver- 
tisement for  proposals.  The  c<wtract  need  not 
be  awarded  to  the  lowest  bidder,  and,  even  after 
advertisement  and  tbe  reception  of  proposals,  It 
may  be  awarded  or  made  independently  of  sucb 
I^KHPOsals,  so  long  as  the  power  to  make  encb 
contract  ia  exercised  in  a  bona  fide  manner,  with 
reasonable  discretion  and  judgment  tor  the  ben- 
efit of  tbe  mnnicipality. 

8.  Under  this  act  of  the  leglslatare  the  aty 
has  the  power  and  authority,  when  mabin^  sudi 
contract  for  such  lightiug,  to  erect  and  maintain 
all  necessary  and  proper  posts,  poles,  lanterns, 
and  fixtures  on  the  streets  and  public  places  at 
its  own  expense,  independently  of  tbe  contract 
or  to  provide  in  said  contract  for  tbe  nrecUon 
and  maintenance  of  tbe  same  at  tbe  expense  of 
tbe  contractor.  It  has  also  the  power  and  an- 
thority  by  contract  to  provide  for  the  ureetion 
and  maintenance  of  saco  posts,  poles,  lantema* 
and  fixtures. 

4.  Where  a  city  baa  theretofore  caused  posts, 
poles,  and  other  fixtures  to  be  erected  on  certain 
streets  and  public  places,  tbe  mere  fact  tbat  tbe 
advertisement  for  proposals  for  a  contract  for 
llghtinjB'  tbe  streets  of  tbe  citr  fails  to  state  or 
prescribe  tbat  tbe  sncceasfni  bidder  can  have 
the  ase  of  these  appliances  located  npon  the 
streets  sqd  public  places  will  not  vitiate  a  con- 
tract awarded  to  the  successful  bidder,  by 
whidi  tbe  use  of  such  appliances  Is  allowed  to 
him. 

5.  Hie  ordinance  or  resolution  required  by  the 

act  of  tbe  legislature  may  either  precede  or  tal- 
low  tbe  formal,  actual  execution  of  tbe  con- 
tract awarded  for  such  lighting. 

6.  In  tbe  absence  of  fraud  or  palpable  abnse 
of  discretion  on  tbe  part  of  mnnfcipal  authorities 
in  the  exercise  of  powers  granted  bj-  the  lefdsla- 
ture,  tbe  only  question  for  judicial  cognizance  is 
whether  there  nas  been  nny  violation  of  legal 

Srlnciples,  oz  a  neglect  of  prescribed  formalities, 
I  entering  into  the  engagement  whi<A  Ig  tbe 
subject  of  tbe  controversy. 
(Syllabus  by  the  Court.) 

Certiorari  by  the  state,  on  the  prosecution 
of  James  Oakley  and  the  Electric  Light  Com- 
pany of  Atlantic  City,  against  the  city  of 
AUantIc  City  and  John  H.  Botfaermel,  to  re* 


view  tbe  legality  of  an  ordinance  of  the  dty 
council  of  Atlantic  Cltj.  Dismissed. 

Argued  November  term.  1898,  before  DB- 
FUE.  TAN  STOEEI^  and  UPPZNOOTT.  XJ. 

D.  J.  Fancoast  and  G.  L.  Gole^  for  prose- 
cutors. Thomas  B.  French  and  Llndl^  U. 
Garrison,  for  defendants. 

LIPPINCOTT,  J.  Tbe  certiorari  In  tbts 
case  Is  to  review  tbe  legality  of  an  ordinance 
of  the  city  councU  of  Atlantic  City  awarding 
a  contract  to  John  H.  Rotbermel  for  tbe 
lighting  by  electricity  of  the  city,  and  also  the 
contract  for  eucb  lighting.  Tbe  ordinance 
was  adopted  by  the  city  council,  and  tbe  coU" 
tract  awarded  after  advertising  for  proposals, 
and  the  reception  of  the  same  from  the  sev- 
eral bidders,  among  which  was  tbe  proposal 
of  Rotbermel,  to  whom  tbe  contract  was 
awarded,  and  In  favor  of  whom  tbe  ordinance 
was  adopted;  he  being  tbe  lowest  bidder  for 
sucb  lighting.  At  tbe  meeting  of  March  29, 
1808,  sealed  proposals  were  advertised  for, 
to  light  tbe  city  with  electric  arc  Itgbts  for 
one,  three,  or  five  years,  to  be  presented  on 
April  11.  1898.  At  tbe  latter  meeting  tbe 
bids  .were  received,  and  referred  to  tbe  light- 
ing committee.  At  a  meeting  of  April  IS, 
1898,  the  report  of  tbe  lighting  committee  on 
the  bids  was  received,  with  a  recommenda- 
tion tbat  the  contract  be  awarded  to  Rotber- 
mel for  five  years.  At  tbe  same  meeting,  aft- 
er discussion,  a  resolution  was  adopted  award- 
ing tbe  contract  to  Rotbermel,  as  the  lowest 
bidder,  for  the  term  of  five  years.  On  July 
18,  1888,  a  resolution  was  passed  approving 
tbe  contract  as  prepared  by  tbe  city  solicitor, 
and  submitted  to  tbe  council,  and  directing 
the  mayor  and  city  clerk  to  execute  the  con- 
tract with  Rotbermel.  Under  the  provisions 
of  tbe  charter  of  the  city  at  this  meeting  an 
ordinance  was  adopted  for  the  purpose  of  car- 
rying out  the  provisions  of  tbe  contract  so 
awarded.  At  the  meeting  of  the  city  councU 
of  August  29, 1898,  a  veto  of  the  ordinance  by 
the  mayor  was  received.  After  the  veto  of 
tbe  mayor  was  received,  and  after  a  lengthy 
discussion,  a  motion  or  resolution  was  adopt- 
ed that  the  communication  of  the  mayor,  con- 
taining the  objections  to  the  ordinance,  be  re* 
celved,  and  recorded  In  tbe  minutes  of  the 
council,  "and  the  ordinance  stand,  the 
mayor's  objection  to  tbe  contrary  notwith- 
standing." This  motion  was  adopted  by  a 
unanimous  vote,  and  the  ordinance  declared 
to  be  passed  over  tbe  veto. 

A  preliminary  motion  was  made  in  this 
court  to  dismiss  this  writ  on  tbe  ground  that 
tbe  prosecutors  have  not  sufficient  Interest  to 
attack  the  ordinance  and  contract  The  prose- 
cutors are  of  sufficient  Interest  to  prosecnte 
tbe  writ  One  Is  an  unsuccessful  bidder  for 
tbe  contract,  and  tbe  other  Is  a  taxpayer  and 
resident  of  Atlantic  City.  The  motion  to  dis- 
miss is  therefore  denied.  The  case  Is  there- 
fore to  be  determined  on  its  merits. 

The  first  reason  alleged  Is  against  tbe  valid- 
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It7  ot  the  action  of  the  cooncll  oTerrldlns  the 
veto  ot  the  mayor  of  the  ordloanc^  aud  It  Ib 
that  such  action  vaa  not  In  compliance  with 
the  act  entitled  *'An  act  concendng  dtlea**  (P. 
L.  1886.  p.  361).  IB  that  the  connca  did  not 
proceed  to  reconsider  the  said  ordinance  aft- 
er the  receipt  of  the  mayor's  Teto,  and  did  not 
pass  the  same  over  snch  veto,  as  required  by 
such  act  2  Gen.  St  p.  2143,  I  107.  This 
section  of  the  sUTtnte,  after  providing  for  the 
veto  by  the  mayor  of  the  action  of  the  coim- 
oil, — of  any  ordinance,  resolution,  or  action 
thereof,— proceeds  as  follows,  to  wit:  "If  he 
approve  It  he  shall  sign  it;  and  If  not  he 
shall  return  It  with  bis  objections,  and  file 
the  same  with  the  clerk  within  ten  days  aft- 
er he  received  It  and  the  aldermen  or  com- 
mon council  shall  at  tbelr  regular  meeting 
thereafter  order  the  obJectlMi  to  be  entered  at 
large  on  the  Journal,  after  which  they  shall 
proceed  to  reconsider  the  same,  and  if  two- 
thirds  of  all  the  aldermen  or  common  council 
elected  shall  then  pass  the  same,  it  shall  take 
effect  as  a  law;  but  In  every  such  case  tbe 
votes  shall  be  taken  by  ayes  and  nays  and 
entered  upon  the  Journal."  No  objection  is 
made  that  tbe  meeting  was  not  the  proper 
meeting  to  consider  the  matter,  or  that  the 
resolution  overriding  the  veto  did  not  receive 
a  two-thirds  vote  of  all  the  members.  Tbe 
sole  objection  Is  one  of  the  meaning  of  the 
word  "recon^der"  In  the  statute,  and  Is  that 
council  did  not  declare  In  the  resolution  th&t 
they  had  proceeded  to  reconsider  the  matter. 
I'he  matter  had  been  considered  by  the  adop- 
tion of  the  ordinance.  The  veto  bad  been  re- 
ceived, and  the  mayor's  objections  ordered 
entered.  It  then  took  up  the  matter  and  dis- 
cussed It,  and  then,  by  the  requisite  vote, 
resolved  that  "the  ordinance  stand,  tbe  mfiy- 
or's  objections  to  the  contrary  notwithstand- 
ing." This  was  a  reconsideration  of  the  mat- 
ter, and  the  only  resolution  or  motion  neces- 
sary was  that  the  ordinance  pass  or  stand 
notwithstanding  tbe  objections  of  the  mayor. 
This,  I  think,  Is  the  usage  customary  In  all 
legislative  bodies  acting  under  similar  statu- 
tory provisions.  The  resolution  or  motion 
need  not  In  terms  declare  that  the  body  pro- 
ceed to  reconsider  the  measure.  It  need  only 
to  be  taken  up  and  considered  again  after  the 
veto  has  been  received.  Besides,  It  has  been 
held  In  this  court  that  this  term,  "reconsid- 
er," in  a  statute  of  this  character,  Is  not  given 
the  artificial  meaning  which  It  may  have  ac- 
quired in  strict  parliamentary  proceedings, 
but  only  the  ordinary  meaning,  which  is  to 
think  or  consider  the  matter  over  again  for 
tbe  purpose  of  passing  upon  tbe  matter  on 
such  second  consideration.  Lake  v.  Ocean 
Olty,  62  N.  J.  Law,  160,  41  Aa  427. 

No  other  objections  are  presented  to  the 
form  of  the  procedure  of  tbe  council  by  which 
the  advertisement  for  bids  was  made,  the 
proposals  received,  the  contract  awarded,  and 
tbe  ordinance  adopted. 

Some  of  the  other  reasons  may  be  consid- 
ered as  ohjeetlnc  to  the  aothorlty  of  the  city 


to  contract  for  such  lighting  for  a  term  of 
five  years.  The  act  of  May  22,  1804,  p.  477 
(2  Gen.  St  p.  2174,  {  212),  expressly  author- 
Izes  a  contract  for  this  purpose,  extending 
orer  this  period  of  time.  The  contract  may 
be  made  without  previous  advertleement  and 
reception  of  proposals.  It  need  not  be 
awarded  to  the  lowest  bidder,  aud  It  may  be 
awarded,  even  after  advertisement  be  had 
and  proposals  received,  to  the  higher  bidder. 
If  such  course  be  deemed  the  most  advan- 
tageous to  the  city.  In  the  absence  of  fraud, 
and  In  the  exercise  of  reasonable  Judgment 
on  the  part  of  the  municipal  authority  In 
whom  the  power  Is  reposed.  There  Is  no 
statutory  restriction  of  this  character  upon 
the  exercise  of  the  power,  and.  In  the  ab- 
sence of  It  the  power  can  be  exercised  In  a 
bona  fide  manner,  and  with  reasonable  dis- 
cretion and  Judgment  for  the  benefit  of  the 
municipality.  Schefbauer  v.  Board,  57  N.  J. 
Law,  588,  31  Ati.  454;  Ho  well  v.  City  of 
MIIlTille,  60  N.  J.  Law,  08,  36  Atl.  691.  See, 
also,  Foster  v.  City  of  Cape  May,  80  N.  J. 
Law.  78,  36  Atl.  1080,  and  Conger  v.  Summit 
Tp..  52  N.  J.  Law.  483,  19  AU.  066. 

There  are  other  reasons,  necessary  to  con- 
sider, attacking  the  validity  of  the  proceed- 
ings of  the  city  council:  That  at  the  time 
of  the  introduction  and  passage  of  the  ordi- 
nance under  review,  no  contract  bad  been 
entered  Into;  because  the  contract  and  ordi- 
nance obliged  the  city  to  erect  and  maintain 
the  necessary  posts,  poles,  wires,  and  lamps 
to  enable  Bothermel  to  perform  his  part  of 
tbe  contract;  and  because  It  was  held  out 
to  those  proposing,  that  they  would  be 
obliged  to  construct  and  maintain  such  posts, 
poles,  wires,  and  lamps  at  their  own  expense; 
and  that  tbe  cl^  Is  without  authority  In  law 
to  erect  such  posts,  poles,  wires,  and  lamps, 
etc.,  and  that  such  provision  was  Inserted  in 
the  contract  and  ordinance  In  order  to  relieve 
Rothermel  from  his  obligation  to  secure  the 
consent  of  the  property  owners  before  pla- 
cing poles  in  front  of  their  property.  It  Is 
clear  that  advertisement  was  made,  and  pro- 
posals received  and  considered;  that  a  con- 
tract was  awarded  to  Rothermel,  that  the 
contract  was  submitted  to  the  council  and 
approved,  and  that  an  ordinance  was  adopt- 
ed embodying  the  terms  of  the  contract  and 
enforcing  Its  provisions;  and  there  Is  not 
nor  can  there  be,  any  objection  to  this  form 
of  procedure,  as  being  contrary  to  the  stat- 
ute of  18M,  or  the  charter  of  tbe  city,  or  the 
laws  governing  It  This  proposition  Is  con- 
ceded, and  neither  the  return  to  the  writ 
nor  the  evidence  In  the  cause,  show  to  the 
contrary.  The  facts,  as  they  appear,  are  that 
tbe  mayor  refused  to  sign  tbe  contract  but 
did  not  disapprove  the  formal  award  of  the 
contract  though  he  did  veto  tbe  effective  act 
of  the  adoption  of  tbe  ordinance,  which  con- 
tained the  exact  provisions  of  the  contract 
and  which  was  necessary,  under  tbe  char 
ter,  to  adopt  In  order  to  make  It  binding 
upon  the  cl^.  8o  far  as  Bothermel  was  con- 


Digitized  by  Google 


«.X)  OAKLEY  V.  CITY  OF  ATLAHTIO  CITY.'  -esa 


cerned,  flie  necraslty  of  the  execution  of  a 
formal  contract  on  bis  part  waa  only  to  ex- 
hibit bis  consent  to  Its  provisions  as  embod- 
ied In  tbe  ordinance.  Tbe  formal  contract 
was  not  necessary  before  the  passage  of  the 
ordinance.  That  conid  bare  been  executed 
as  well,  If  not  to  greater  adTantage,  after 
the  passage  of  tbe  ordinance.  Tbe  ordinance, 
which  embodied  In  itself  all  tbe  terms,  and 
proceedings  of  tbe  council  In  awarding  the 
contract,  and  its  provisions,  terms,  and 
agreements,  was  vetoe^t  by  the  mayor,  and 
passed  notwithstanding.  Therefore  tbe  mere 
refusal  of  the  mayor  to  sign  the  formal  con- 
tract before  tbe  passage  of  the  ordinance 
can  avail  nothing  upon  the  consideration  of 
whether  tbe  proceedings  of  the  council  were 
valid,  or  whether  a  contract  existed.  It  can 
be  assumed,  as  appears,  that  a  contract  as 
recited  in  the  ordinance  bad  been  entered  in- 
to between  tbe  city  and  Rothermel. 

Under  the  statute  of  18M,  to  which  refer- 
ence baa  been  made,  while  it  may  not  be 
within  the  power  of  the  city  to  erect  and 
maintain  an  electric  lighting  plant,  yet  ex- 
press power  Is  given,  for  the  purpose  of 
electric  lighting,  "to  erect,  maintain,  or  cause 
to  be  erected  and  maintained  all  necessary 
and  proper  posts,  poles,  lanterns  and  flxtnres 
on  any  or  all  of  the  public  roads,  streets, 
laues  or  alleys."  This  has  also  been  ex- 
pressly decided  In  Howell  v.  City  of  Mill- 
ville,  GO  N.  J.  Law,  96,  36  Atl.  691. 

The  statute  and  the  decision  in  Howell  v. 
City  of  Mlllvllle  also  answer  the  objection 
made,  that  there  was  imposed  upon  Rother- 
mel the  legal  obligation  to  secure  the  con- 
sent of  property  owners  before  placing  poles 
on  or  In  front  of  their  property  In  tbe  streets. 
By  the  statute  the  authority  of  tbe  city  Is 
given  to  erect  such  poles  for  the  purpose  of 
Ughting,  as  an  exercise  of  their  municipal 
authority  in  tbe  regulation  and  use  of  the 
streets.  It  was  not  necessary  to  tbe  validity 
of  the  proceedings  of  tbe  council,  the  award- 
ing of  the  contract,  or  the  passage  of  the 
ordinance,  to  obtain  the  consent  of  the  prop- 
erty owners  In  front  of  whose  property  In 
the  streets  the  poles  might  be  placed.  Mar- 
shall V.  City  of  Bayonne,  58  N.  J.  Law,  101, 
M  Ati.  1080.  Besides,  this  question  cannot 
be  litigated  upon  this  writ.  Mueller  v.  Egg 
Harbor  City,  B6  N.  J.  Law,  245,  26  Ati.  89; 
Conger  v.  Summit  1^.,  02  N.  J.  Law,  483- 
486.  19  Ati.  9G6. 

The  advertisement  for  proposals  was  In 
due  form,  and  duly  advertised.  No  reason 
has  been  presented  which  attacks  the  va- 
lidity of  such  advertisement,  or  the  manner 
in  which  It  was  ordered.  Kor  Is  there  any 
reason  which  attacks  the  regularity  of  the* 
proposals  received.  Their  regularity  and 
validity  were  passed  upon  In  the  case  of 
Bowen  v.  Atlantic  City  and  Rothermel,  and 
affirmed  by  a  rule  of  this  court  at  tbe  Jnne 
term.  1898. 

The  other  objections  to  the  proceedings  are 
directed  to  the  Invalidity  of  the  contract  and 


ordinance,  because  tb^  are  not  In  accordanoi 
with  the  advertisement  and  proposals,  and 
that  therefore'  tbe  contract  u  contained  In 
tbe  onUnance,  and  as  submitted  and  approved 
by  tbe  conndl.  Is  not  tbe  contract  as  pro- 
vided by  tbe  resolution  of  April  18,  1898,  and 
that  It  Is  Invalid  as  against  the  other  bid- 
ders under  tbe  Invitation  for  proposals,  and 
as  against  tbe  taxpayers  and  citizens:  The 
advertisement  for  proposals  for  lighting  the 
city  with  electric  arc  lights  for  a  term  of  one, 
three,  or  five  years  speclfles  tbe  number  of 
lights  to  be  furnished,  with  power  in  council 
to  Increase  or  diminish  same,  and  direct  loca- 
tion; provides  for  payment  for  such  Ught- 
ing; and  also  Invites  proposals  for  lighting 
the  city  with  the  power  of  the  lights,  the  pe- 
riod at  which  they  will  be  required  to  be 
lighted,  to  be  furnished  at  such  time  as  shall 
be  directed  In  the  contract  It  also  specifies 
that:  "The  lights  along  the  board  walk  shall 
be  run  in  conduits  or  otherwise  as  the  city 
council  may  direct  The  running  of  said  lights 
shall  be  done  at  the  expense  of  the  contractor. 
All  the  cost  and  expense  of  lighting  and  keep- 
ing said  lights  burning  shall  be  at  tbe  expense 
of  the  contractor."  It  will  be  seen  that  mnch 
of  the  detail  of  the  lighting  was  reserved  to 
the  ordinance  and  contract  The  ordinance 
and  contract  with  Rothermel  provided:  "That 
for  the  purpose  of  the  proper  carrying  out  of 
the  contract,  Atlantic  City,  wherever  it  has 
not  now  the  necessary  and  proper  posts,  poles, 
lanterns,  fixtures  and  appliances,  will  cause 
to  be  erected,  and  maintained  at  the  expense 
of  John  H.  Rothermel  all  necessary  and  prop- 
er posts,  poles,  lanterns,  fixtures  and  appli- 
ances, on  any  and  all  of  the  public  roads, 
streets,  lanes  or  alleys  of  Atlantic  City  aa 
may  l>e  rendered  necessary  by  the  direction 
and  location  of  lights,  by  said  city.  That 
Atiantic  City  will  do  any  and  all  things  nec- 
essary and  proper  to  be  done  by  It  In  accord- 
ance with  the  powers  lodged  In  It  to  Ught  said 
city  and  shall  cause  to  be  erected  and  main- 
tained as  aforesaid,  tbe  necessary  posts,  poles, 
lanterns,  fixtures  and  appliances  to  receive 
the  current  to  be  furnished  to  the  lamps  sus- 
pended thereon.  That  all  cost  and  expense  of 
the  lighting  and  keeping  said  lights  burning 
and  In  repair  shall  be  at  the  expense  of  John 
H.  Rothermel."  It  Is  further  provided  "ttiat- 
wherever  Atlantic  City  now  has  posts,  poles, 
lanterns,  fixtures  or  appliances  they  shall  he 
placed  at  the  disposal  of  the  said  Rothermel 
for  the  purpose  of  carrying  out  the  contract: 
and  that  lamps  along  the  board  walk  shall  be 
located  and  suspended  upon  the  fixtures  there 
provided  by  Atlantic  City  for  that  purpose, 
and  that  the  wires  conveying  tbe  current  to 
said  lamps  along  the  said  board  walk  shall 
be  run  upon  posts,  or  poles  located  upon  the 
city  property  lying  to  the  south  or  ocean  side 
of  the  said  board  walk."  The  point  of  the  ob- 
jection'to  these  provisi()08  In  tne  contract  and 
ordinance  is  that  by  the  advertisement  for  tbe 
proposals  It  was  not  prescribed  that  the  suc- 
cessful bidder  should  have  the  use  of  theae 
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appliances  located  npon  tbe  streets  and  public 
places,  nor  that  tbe  would  cause  to  be 
erected  certain  posts  and  other  appliances  for 
tbe  use  of  the  contractor,  and,  If  It  bad  been 
BO  specified,  It  ml^ht  have  resulted  in  a  lower 
bid  from  tbe  Mectrlc  Light  Oompany  of  At- 
lantic City,  one  of  the  prosecutors,  and  there- 
fore is  a  possible  deprlTation  to  ft  of  the  con- 
tract, .and;  besides,  it  might  have  resulted  In 
a  saving  of  expenditures  'of  public  moneys, 
and  thus  the  contract  and  ordinance  become 
a  legal  fraud  upon  the  public.  It  Is  shown  by 
the  evidence  that  such  appliances  as  the  dty 
has  heretofore  erected  upon  the  board  walk 
and  elsewhere,  such  as  posts,  poles,  lautema, 
and  other  appliances,  have  been  heretofore 
In  tbe  use  of  the  prosecutor,  who  was  one  of 
the  bidders  for  this  contract;  and  that  they 
were  to  be  used  hereafter  by  any  one  saccess- 
ful  in  obtaining  the  contract .  seems  to  have 
been  well  understood,— as  well  understood  by 
one  bidder  as  another,— and  It  Is  not  perceived 
bow  this  can  furnish  any  reason  for  the  con- 
clusion that  any  of  tbe  bids  would  have  been 
any  different  upon  this  ground.  The  permis- 
sive use  of  these  appliances,  anyway,  in  no 
wise  Increases  tbe  cost  of  lighting  to  tbe  fa- 
Jury  of  the  taxpayers.  Besides,  it  Is  a  rea- 
sonable construction  of  the  propoMis,  or,  rath- 
er, tbe  advertisement  for  them,  that  such  use 
would  be  allowed  or  permitted  by  the  city 
In  the  exercise  of  the  right  reserved  by  the 
speclflcatlfws  to  direct  the  location  of  the 
lights;  and  it  Is  not  unreasonable,  In  the  gen- 
eral control  of  so  Important  a  contract  for 
the  public  benefit.  In  relation  to  that  provl- 
^on  of  tbe  contract  and  ordinance  which  pro- 
vides that  the  dty  will  cause  to  be  erected 
and  maintained  certain  poles,  posts,  and  other 
appliances  In  tbe  carrying  out  of  the  contract 
of  light,  it  Is  expressly  stated  that  such  erec- 
tion and  maintenance  shall  be  at  the  expense 
of  Rothermel.  This  provision  of  tbe  contract 
and  ordinance  reasonably  Impales  upon  Roth- 
ermel, at  his  own  expense,  tbe  duty  of  erec- 
tion and  maintenance;  preserving  to  the  dty 
the  right  of  control  over  the  performance  of 
tbe  contract  for  the  public  benefit.  Even  if 
It  he  conceded  that  tbe  city,  under  the  provi- 
sions of  tbe  contract,  was  obliged  actually  to 
erect  these  appliances,  this  affords  no  reason 
to  say  that  any  other  bidder  was  at  all  preju- 
diced, BO,  long  88  It  was  understood  that  such 
expense  was  to  be  Imposed  upon  tbe  success- 
ful bidder;  nor  can  It  be  said.  If  it  was  under- 
stood that  the  city  was  actually  to  erect  then), 
that  It  would  have  resulted  In  a  lower  bid, 
so  long  as  the  expense  was  to  be  borne  by  tbe 
contractor.  It  Is  not  perceived  how,  In  any 
manner,  the  Interests  of  the  taxpaylng  public 
were  injured,  and  the  gain  or  profit  which 
would  have  arisen  to  an  unsuccessful  bidder 
If  the  contract  had  been  awarded  to  blm  can- 
aot  be  given  any  weight  In  tbe  determination 
of  this  matter.  The  benefit  to  tbe  public 
should  be  the  controlling  fact. 

I  think  it  has  been  quite  clearly  established 
hi  this  court  that  under  the  statute  of  1894, 


even  where  proposals  more  or  leas  general  In 
their  character  are  advertised  for  and  re- 
ceived, the  munldpality  Is  not  bound  to  award 
the  contract  to  tbe  lowest  bidder,  or  even  to 
award  the  contract  npon  such  bids.  No  stat- 
ute bas  been  dted,  applicable  to  Athmtlc  City, 
which  requires  snch  a  course;  and,  In  the 
absence  of  sudi  reetrfctfon,  it  cannot  be  Im- 
ported Into  this  statute  by  construction,  when  • 
the  power  to  contract  is  so  absolutely  con- 
ferred. I  can  find  no  violation  of  any  legal 
prlndple  in  awarding  a  contract,  If  it  be  done 
according  to  other  prescribed  formalities.  In  a 
munlcipaifty  taking  advantage  of  tbe  informa- 
tion received  by  such  a  course  of  proposals, 
and  fn  awarding  a  contract  quite  independent 
of  them.  If  it  be  done  In  the  exercise  of  an 
honest  discretion  and  Judgment,  ana  without 
the  abuse  of  the  discretion  vested  In  the  mu- 
nicipal body  possessed  of  authority.  In  tbe 
absence  of  fraud  or  palpable  abuse  of  discre- 
tion on  the  part  of  the  municipal  authorities 
In  tbe  exercise  of  power  granted  by  the  legis- 
lature, the  only  question  for  Judicial  cogni- 
zance is  whether  there  has  been  any  violation 
of  legal  prindples,  or  neglect  of  prescribed 
formalities.  In  entering  Into  the  engagement 
which  Is  tbe  subject  of  controversy.  McGot- 
em  V.  City  of  Trenton,  57  N.  J.  L.  580,  31 
Atl.  G13;  Sthefliauijr  v.  IJoard,  .'S7  N.  J.  Law, 
588,  31  Atl.  4.'>-l ;  Van  Roipcn  v.  City  of  Jer- 
sey City.  58  N.  J.  Law,  262-2(!S,  33  Atl.  740. 
The  wisdom  of  the  Icglsliition  by  which 
powers  are  confeiretl,  and  Iho  formalities 
prescribed  thereby  by  wfiich  audi  powers 
are  to  be  exercised,  are  legislative,  and  not  Ju- 
dicial, questions.  The  proceedings,  ordinance, 
and  contract  must  stand  affirmed,  and  tne 
writ  of  certiorari  dismissed,  with  costs. 


(«  M.  J.  u  B«) 

STATE  (HOWABD  SAY.  INSTT^  Proseevtor) 
T.  HATOB,  BTO»  OF  CTET  OF 
NIDWABK  St  aL 
(Court  of  Errors  and 'Appeals  vt  N«ir  Jersey. 

Not.  20,  18»9.) 

TAXATlON-^XEMPTIONS—UNtTBD  BTAnOB 
S  BCURITIES— STATBHBNT. 

1.  Hie  property  of  the  United  States  and  the 
bonds  ana  securities  iasned  by  the  United  States 
are  not  taxable  br  or  under  the  authority  of  kbj 
state,  without  the  permission  of  the  United 
States.  Tb^  owe  thdr  exemptloa  from  godi 
taxation  to  their  nature  and  character,  and  not 
to  laws  of  the  states  regniring  snch  exemption. 

2.  The  Bppplement  to  the  tax  law  of  Anrll 
11.  1806  (P.  L.  1866.  p.  1078),  by  section  5,  as 
amended  by  the  further  supplement  of  May  Ifl^ 
ISM  (P.  L.  181>1,  p.  S»4),  ^presses  a  legislative 
Intent  to  exempt  from  taxation  the  property  and 
the  bonds  and  secnrities  of  the  United  States 
absolutel;  and  without  qualification. 

3.  Tlie  act  of  congress  of  August  IS,  IBM  (2 
Supp.  Rev.  St.  U.  8.  18^S-06,  p.  286),  may  be 
construed  as  permlttina  states  to  tax  sonw  of 
such  secnrities  as  are  m  question  In  tbis  esse, 
and  to  that  extent  their  nontaxabllitj  has  been 
removed.  But  no  Bubaequent  legislation  of  tills 
state  has  imposed  the  burden  of  taxation  upon 
such  secarlties.  Taxing  offlcm  acquired  no 
power  to  assess  such  secpnties  tar  taxation  from 
tbe  net  of  congress,  for  the  state  leglBlatute  nin«* 
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determine  what  property  shall  be  taxed;  nor 
from  our  tax  laws,  for  toe  rule  presented  there- 
by absolately  exempted  ludi  secnrities  from  tax- 
ation. 

4.  Hie  TeqolremeDta  of  section  1  of  the  botoI^ 
ment  to  the  tax  law  of  Febmary  28,  ISSo  (8 
Gen.  8L  p.  ^10).  that  an  owner  dalming  ex- 
MDption  (tf  such  property  from  state  taxation 
most  fnmish  the  taxing  officers  a  detailed  list 
of  his  secnrities,  and  of  the  dates  at  which  they 
were  pnrchased,  will  be  complied  with  by  a 
atatement  of  auch  securities  in  detail  without  a 
statement  of  the  dates  of  pardiase,  when  sncb 
securities  are  not  the  subject  of  purduise,  but 
are  issued  to  circulate  and  do  circulate  as  mon- 
ey, and  they  hare  been  received  by  the  owner  !■ 
the  ordinary  coarse  of  buriaess. 

Hendrickson,  ^senting. 

(Syllaboa  by  the  Court.) 

Error  to  supreme  court 

Certiorari  by  the  state,  at  the  prosecutloo  of 
the  Howard  Sarlngs  Institution,  against  the 
mayor  and  council  of  the  city  of  Newark  and 
others.  Judgment  for  defendants  A.U.  848). 
and  plaintiff  brings  error.  Reversed. 

John  O.  H.  Pitney,  for  plaintiff  in  error. 
Frederick  T.  Johnson,  for  defendants  in  error. 

MAOIB,  C.  J.  The  Judgment  of  the  su- 
preme court  brought  here  by  this  writ  of  error 
affirmed  an  assessment  for  taxes  made  for  the 
year  1898  by  the  taxing  authorities  of  the 
city  of  Newark  upon  the  plaintlCF  In  error 
by  reason  of  its  ownership  of  certain  notes 
and  gold  and  silver  certificates  of  the  United 
States  of  America.  The  Judgment  proceeded 
upon  the  ground  that  such  property  was  not 
exempted  from  state  taxation,  as  had  been 
claimed  by  plalntlfT  in  error.  The  reasons  for 
the  conclusion  reached  by  the  supreme  court 
are  expressed  In  the  opinion  of  Mr.  Justice 
Depue.  42  Atl.  848.  The  nature  and  charac- 
ter of  such  notes  and  certificates,  and  haw 
they  became  the  property  of  the  plaintlfl  in 
error,  appear  in  a  stipulation  of  counsel  upon 
which  the  case  was  presented  to  the  supreme 
court,  and  are  correctly  set  out  In  the  pref- 
atory statement  of  the  opinion  below.  The 
sole  contention  In  this  court  is  that  the  prop- 
erty In  question  was  exempt  from  state  taxa- 
tion, and  that  the  Judgment  of  ^he  supreme 
court  subjecting  it  to  such  taxation  was  er- 
roneous. On  the  part  of  defendants  in  enoi 
it  Is  not  contested  that  property  of  the  United 
States  and  the  bonds  and  securities  Issued  by 
its  agencies  In  the  i>erformance  of  the  func- 
tion of  Its  government  are  incapable  of  being 
taxed  by  the  states  except  by  the  permission 
of  the  general  government  Prom  the  time 
when  McCulloch  v.  Maryland,  4  Wheat  316, 
4  L.  Ed.  579,  was  decided,  an  unbroken  line 
of  cases  adopting  the  principle  of  that  deci- 
sion, and  too  well  known  to  require  citation, 
has  established  the  inherent  nontaxabillty  by 
the  states  of  proper^  held  by  the  United 
States,  and  of  bonds  and  obligations  issued 
by  the  United  States  and  held  by  lodividuals 
or  corporations,  except  by  such  permission. 
That  notes  of  the  United  States  of  the  charac- 
ter of  those  which  are  In  question  here  pos- 
sess this  Inherent  nontaxabillty  Is  not  open  to 


question.  Banks  of  New  Ywk  v.  Mayor,  ete;, 
of  City  of  New  York,  7  WalL  16,  19  L.  Ed. 
57;  Bank  of  New  YaA  v.  Board  of  Sup'rs,  7 
Wall.  26. 18  I*  EkL  60;  Newark  City  Bank  t. 
Assessor  of  Fourth  Ward  of  Olty  of  Newark. 
30  N.  J.  Law,  13;  Insurance  Co.  r.  Halght. 
34  N.  J.  Law,  128;  Assurance  Co.  v.  Same, 
8S  N.  J.  Law,  279;  Fox  v.  Same.  31  N.  J. 
Law,  399;  Wisconsin  Cent  B.  Co.  t.  Price 
Co.,  133  U.  S.  496,  10  Sup.  Ct  841,  88  L.  Ed. 
687.  The  gold  and  silver  certificates  which 
are  also  In  question  are,  within  the  reason  of 
the  matter  and  the  principles  laid  down  In 
the  cases  Just  dted,  obligations  of  the  United 
States  dependent  on  the  credit  of  Its  promise, 
and  serving  a  function  of  the  general  govern- 
ment, and  therefore  likewise  exempt  from  the 
Interference  of  the  states  by  the  imposition 
of  taxes.  They  are  as  much  "securities"  of 
the  United  States  as  are  the  notes  above 
mentioned,  and  which,  like  them,  circulate  as 
money.  The  opinion  below  discusses  the  ef- 
fect of  the  legislative  exemption  contained  In 
our  tax  laws.  Such  .legislative  acts  in  re- 
spect to  such  property  and  securities  as  are  in- 
herently exempt  from  taxation  by  reason  of 
their  nature  and  the  Inability  of  the  states  to 
Impose  taxes  thereon  are  not  the  foundation 
of  exemption,  but  are  enacted  from  abundant 
caution,  and  as  a  guide  to  the  officers  charged 
with  the  assessment  of  taxes.  Van  Bnx^n 
V.  Tennessee,  117  U.  S.  151,  6  Sap.  Ct.  670, 
29  L.  Ed.  846.  Although  clauses  of  exception 
contained  In  the  tax  laws  of  the  state  add 
nothing  to  the  inherent  nontaxabillty  of  such 
securities  as  are  In  question  In  this  case,  we 
are  compelled  to  consider  and  construe  the 
exemption  contained  in  them,  because  of  the 
fiurther  contention  made  on  b^alf  of  the  city. 
That  contention  Is  this,  vis.:  That  by  our 
tax  laws  a  legislative  Intent  appears  to  tax 
all  such  property  as  the  state  has  a  right  to 
tax;  that  the  exemption  clause  In  those  laws 
expressed  an  Intent  to  exempt  such  securities 
only  when  they  were  "by  law  exempt  from 
taxation";  that  the  act  of  congress  of  Feb 
ruary  25,  1862  (12  Stat  346),  enacted  that  all 
stocks,  bonds^  and  other  securities  of  the 
United  States  held  by  Individuals,  corpora- 
tions, or  associations  within  the  United  States 
should  be  exempt  from  taxation  by  or  under 
state  authority;  that  by  section  S701  of  the 
United  States  Revised  Statutes  It  was  enact- 
ed that  all  stocks,  bonds,  treasury  notes,  and 
other  obligations  of  the  United  States  should 
be  exempt  from  taxation  by  or  under  state 
or  municipal  or  local  authority;  that  these 
were  laws  exempting  from  state  taxation  snch 
securities  as  are  here  in  question;  that  by  the 
act  of  congress  of  August  13,  1894,  enUtied 
"An  act  to  subject  to  state  taxation  national 
bank  notes  and  United  States  treasury  notes" 
(2  Supp.  Rev.  St  U.  S.  1892-96,  p.  236),  it 
was  enacted  that  such  securities  as  are  hers 
In  question  should  be  subject  to  taxation  "as 
money  on  hand  or  on  deposit  under  the  laws 
of  any  state  or  territory" ;  and  that  under  the 
provisions  of  the  last-cited  act  such  securl- 
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ties  became"  no  longer  "by  law  exempt  from 
taxation,"  and  therefore  were,  In  1898,  proper- 
ly subjected  to  taxation  by  defendant  In  error. 

The  exemption  clause,  the  construction  of 
whicb  Ib  rendered  necessary  by  this  conten- 
tlon,  was  originally  contained  In  section  5  of 
an  act  entitled  "A  further  supplement  to  an 
act  entitled  'An  act  concerning  taxes,'  approv- 
ed April  14,  ISid,"  which  supplement  was  ap- 
proved April  11,  186G  (P.  L.  1866,  p.  10T8), 
whicb  section  was  amended  by  an  act  en- 
titled "An  act  to  amend  an  act  entitled  'A 
further  supplement  to  an  act  entlOed  "An  act 
concerning  taxes,"  approved  April  14,  1846,' 
which  supplement  was  approved  April  11, 
1866,"  which  amendatory  act  wae  passed  May 
16,  18W  (P.  L.  1894,  p.  354),  The  pertinent 
claose  of  the  act  of  1866,  above  cited,  as 
printed  in  the  Pamphlet  Laws,  read  thus: 
"That  the  following  persons  and  property 
shall  be  exempt  from  taxation,  viz.:  1.  The 
property  and  the  bonds  and  securities  of  the 
United  States,  and  the  bonds  and  securities 
of  this  state,  which  are  by  law  exempt  from 
taxation."  The  clause  as  amended  by  the 
act  of  18M,  above  cited,  as  printed  In  the 
Pamphlet  Laws,  read  thus;  "That  the  fol- 
lowing persons  and  prt^erty  shall  be  exempt 
from  taxation,  namely:  1,  The  property  and 
the  bonds  and  other  securities  of  the  United 
States,  and  the  bonds  and  securities  of  this 
state  which  are  by  law  exempt  from  taxa- 
tion." It  will  be  observed  that  In  the  act  of 
1866,  ai  printed,  a  comma  separated  the 
word  "state"  from  the  phrase,  "which  are 
by  law  exempt  from  taxation."  In  the 
amendatory  act  of  1894,  as  printed,  the  com- 
ma In  question  was  omitted.  Mach  consid- 
eration was  given  in  the  argument  and  opin- 
ion in  the  supreme  court,  as  well  as  in  the 
argument  before  us,  to  the  question  of  the 
effect  to  be  attributed.  In  the  construction  of 
a  legislative  act,  to  its  punctuation.  At  the 
suggestion  of  a  member  of  the  court,  made  at 
the  argument,  the  counsel  of  the  parties  ex- 
amined the  original  acts  on  Sle  in  the  office 
of  the  secretary  of  state,  and  have  united  In 
a  statement  that  the  act  of  1806  was  incor- 
rectly printed  In  the  Pamphlet  Laws,  because 
there  was  no  comma  after  the  word  "state" 
in  that  act,  and  that  the  act  of  18JM  was  cor- 
rectly printed  In  the  Pamphlet  Laws.  The 
punctuation  of  a  legislative  aqt  will  not  con- 
trol Its  evident  meaning.  But  punctuation  is 
one  of  the  means  for  discovering  the  legisla- 
tive Intent.  Looking  at  the  punctuation  of 
the  original  sets,  it  is  obvious  that  the  phrase, 
"which  are  by  law  exempt  from  taxation," 
is,  by  the  method  employed.  Indicated  as  ap- 
plicable to  the  things  included  in  the  same 
clause,  viz.  "the  bonds  and  securities  of  this 
state,"  and  as  not  applicable  to  the  previous 
clause,  "the  property  and  the  bonds  and  the 
other  securities  of  the  United  States,"  from 
which  clause  the  phrase  is  separated  by  a 
comma.  The  Indication,  therefore,  is  that 
the  legislative  intent  was  to  exempt  from  tax- 
ation the  things  included  In  the  llrst  clause. 


VlthoDt  reference  to  whether  there  existed 
any  law  requiring  such  exemption.  Such  in- 
dication of  Intent  should  control  the  construc- 
tion of  the  act,  unless  a  contrary  Intent  is 
elsewhere  discoverable  In  it  No  other  in- 
tent is  discoverable  in  the  act.  On  the  con- 
trary, the  legislative  intent  indicated  by  the 
collocation  of  these  clauses  plainly  otherwise 
appears.  In  the  first  place,  the  phrase, 
"which  are  by  law  exempt  from  taxation,"  Is 
not  germane  or  properly  applicable  to  the 
property  and  securities  of  the  United  States, 
which,  as  we  have  seen,  owe  their  exemption, 
not  to  the  provialons  of  any  positive  law,  but 
to  the  nontaxabllity  inherent  in  their  nature 
and  character.  In  the  next  place,  the  con- 
struction contended  for  would  require  the  In- 
ference that  the  legislature  intended  to  Im- 
pose taxation  upon  the  property  of  the  Unit- 
ed States  within  this  state,  for  no'  law  has 
been  cited  or  discovered  purporting  to  exempt 
such  property  from  taxation.  The  act  of 
congress  of  1862  and  the  section  of  the  Unit- 
ed States  Revised  Statutes  above  cited  oper^ 
ate  alone  upon  the  various  bonAn  and  secori- . 
ties  issued  by  the  United  States.  Yet  prop- 
erty of  the  United  States  within  this  state 
was  undoubtedly  beyond  the  power  of  state 
taxation.  A  construction  of  this  act  wbldi 
would  attribute  to  the  legislature  an  intent  to 
subject  it  to  state  taxation  Is  wholly  inad- 
missible. Lastiy,  the  phrase,  **whlch  are  by 
law  exempt  from  taxation,"  aptly  characteriz- 
ed the  things  with  which  It  was  included  in 
this  dause,  viz.  "the  bonds  and  securities  of 
this  state,"  because  there  were  socb  bonds 
and  securities  which  were  by  law  exempt 
from  taxation,  while  there  were  other  state 
bonds  and  securities  which  were  not.  When 
a  phrase  aptly  relates  to  one  subject  or  class 
of  subjects,  and  Is  inapt  in  Its  relation  to  oth- 
ers, the  better  construction  will  confine  its  ap- 
plication to  the  former.  It  results  that  the 
exemption  of  the  property  and  the  bonds  and 
the  securities  of  the  United  States  by  the  acts 
under  consideration  was  absolute  and  unqual- 
ified. 

This  result  disposes  of  the  contention  under 
consideration.  The  amendatory  act  of  May 
16.  1804,  before  cited,  antedated  the  act  of 
congress  of  August  13,  1894.  It  is  true  that 
the  last-mentioned  act  may  be  construed  to 
make  subject  to  state  taxation  at  least  some 
of  the  securities  which  were  taxed  In  this 
case.  But  this  language  cannot  be  construed 
as  empowering  state  tax  officials  without  state 
legislation  to  Impose  taxes  thereon.  It  is  not 
for  congress,  but  for  the  state  legislature,  to| 
determine  what  shall  be  taxed.  The  act  oC 
congress  undoubtedly  gave  permission  to  the 
state  to  Impose  its  taxes  on  the  securities; 
named  therein,  and  to  that  extent  removed] 
the  quality  of  nontaxabllity  otherwise  Inhere' 
ent  therein.  The  state  might,  therefore,  tax 
such  securities,  or  It  might  decline  to  do  so.' 
No  act  imposing  taxes  on  such  securities  haai 
ever  been  passed  since  the  act  of  congnw 
I  took  effect  The  previously  existing  tax  law 
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of  ISes,  aB  amended  In  1894.  contained  the 
ute  resnlatlon  in  the  year  1888  In  respect  to 
•ucb  property  as  the  tax  officials  could  assess 
for  taxation.  The  provisions  of  those  acts 
cannot  be  deemed  to  extend  to  the  securities 
which  are  the  subject  of  the  assessment  be- 
fore 08,  because,  as  we  have  seen,  they  were 
thereby  absolutely  and  without  qualification 
exempt  from  taxation. 

It  is  further  contended  that,  if  the  securi- 
ties In  question  are  exempt  from  taxation, 
the  plaintiff  in  error  la  not  antlOed  to  snch 
exemption,  because  It  failed  to  comply  with 
the  proTlstons  of  section  1  of  the  supplement 
to  the  tax  act  approved  February  23,  1885  (8 
Gen.  St.  p.  8310).  The  default  allesed  is  In 
a  supposed  failure  to  furnish  to  the  tadng 
officers  a  detailed  list  of  the  securities  claimed 
to  be  exempt,  and  <tf  tiie  dates  at  which  they 
were  purchased.  It  Is  peiiiape  open  to  quee- 
tlon  whether  securities  Inherently  nntaxaUe 
state  authority  can  be  made  subject  to 
sneh  taxation  1^  reason  of  the  owner's  faU< 
ore  to  disclose  the  details  of  his  ownership 
and  his  acquisition  of  them.  Zinc  Co.  r.  Han- 
cock (M.  J.  Snp.)  44  AtL  207.  But  It  is  im- 
zleoesBarT  to  decide  that  question,  for  the 
atatement  ot  plaintiff  In  error  is  deemed  to  be 
BUffldrat  under  the  provisions  of  the  act  a|H 
pealed  to.  There  was  a  detailed  list  furnish- 
ed. It  did  not  contain  the  dates  at  which 
plaintiff  In  error  acquired  the  not^  and  oth- 
er securities.  But  It  did  aw^ar  that  tb^ 
were  such  as  circulated  as  money,  and  were 
recefved  by  plaintiff  in  error  mi  deposit  by  Its 
depositors,  or  <hi  p^rment  of  obligations  due 
to  it.  Th^  were  not  thb  subject  ai  purctuae, 
nor  were  they  purchased,  within  the  meaning 
of  the  act  in  question.  There  was,  therefore^ 
no  failure  of  any  duty  imposed  by  that  act 
In  falling  to  state  the  dates  of  their  purdiase. 
The  judgment  must  therefore  be  roTersed, 
and  a  Judgment  entered  vacating  and  annul* 
Ung  the  asseesmott  of  taxes  upon  plahitiff  In 
error  which  Is  complained  of  In  this  case. 

HEN0RICK60N.  dlssentii«. 


(ss  N.  J.  jn) 

VOORHBES  T.  BAILBT  et  sL 
(Oonrt  of  Chancery  of  Mew  Jersey.  Nor.  8, 
1889.) 

ADlOHIBTRATOIt'S  SALE— PORCHASS  BT  Al>- 
HINISTRATOR— BONA  FIDB  IN- 
TENT—ESTOPPEL. 
An  auctioneer  at  an  administrator's  sale, 
beloft  Interested  in  baring  the  property  hrins  Its 
full  value,  by  fictitioua  bidding  ran  the  bids 
up  to  about  toe  full  value,  aud  then  Iinocked  it 
off  to  one  who  had  made  no  bid,  whereupau  the 
admlnlstratcv.  who  had  had  ao  Intention  of  buy- 
ing, bat  wlio  had  advertised  the  sale  thoroughly, 
and  thereupon  acted  in  good  faith,  publicly  as- 
smmed  the  bid,  took  possession  at  once,  and  made 
valuable  Improvements.  The  heirs  were  all  of 
nse,  and  llv«d  near,  and  complainant  made  no 
objection  to  the  coert^s  approval  of  the  sale  a 
month  later;  exceptions  being  first  taken  to  the 
administrator's  account  charging  himself  with 
the  nmoont  bid.  The  account  was  approved, 
and  no  bill  to  set  aside  the  sale  was  filed  for  over 
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a  year,  during  which  time  complaisant  saw  the 
administrator  making  improvemeuts  df  a  sub- 
stantial character.  Held,  that  complainant  was 
estopped  to  daim  that  the  sale  was  Invalid,  or 
have  it  vacated. 

Suit  by  David  T.  Toorfaees  against  George 
Bailey  and  others.  Decree  for  plaintiff. 

The  complainant  Is  cme  of  nine  chUdrm 
who  are  the  heirs  at  law' of  Ueadrlck  Voor- 
bees,  late  of  the  county  of  Uonmouth.  who 
died  on  the  29th  of  October,  um,  intestate. 
The  defendant  George  Bailey  la  one  of  the 
administrators  of  said  deceased,  and  the  oth- 
er eight  defendanto  are  the  brothers  and  sis- 
ters of  the  conqilalnant,  and  co-heirs  at  law 
of  said  deceased;  and  one  of  tliou  (Nelson  T. 
Voorhees)  la  co-administrator  with  Bailey. 
The  object  of  ttie  bill  Is  to  set  aside  a  sale  dt 
real  estete  by  the  defendante  BaSler  and  N^- 
-aoa  T.  Vowhera,  as  administrators  of  Hm- 
Arldc  Yoorliees,  made  on  the  24th  of  Mardi, 
1807,  by  virtue  of  a  previous  order  of  the  or- 
ptiaiis'  court  of  Monmouth  county  for  that 
purpose,  to  one  Asher  Curtis,  and  by  him  sub- 
sequently conveyed  to  the  defendant  Gteorge 
BaUey,  on  the  ground  (1)  that  ttie  sale  was 
fraudul«itly  conducted  by  the  administrators 
In  such  a  manner  as  to  prerent  tlie  pn^r^ 
bringing  Its  full  value;  and  (2)  that  It  was 
bought  In  at  tte  sale  by  OurUs  as  the  agent 
and  figurehead  ot  Bailey,  and  subsequently 
ctmr^ed  to  him.  The  Ull  calls  for  an  an- 
swer fr«n  the  adminlatrators  under  oath. 
The  administrators  sevrared  in  tbelr  answers, 
and  each  dMiles  the  fraud,  or  that  there  was 
any  agre^ent  ox  understanding  between 
aurtls  and  Bailey,  befne  or  at  the  sale,  that 
Curtis  should  buy  the  property  for  Bailey. 
The  allegation  of  ito  bill  is  as  follows:  "And 
your  orator  further  shows  that  the  said  Ash- 
er Curtis  Is  a  friend  and  a  brotlier  sea  cap- 
tain of  the  said  Oeorge  BaUey.  one  of  ttie  ad- 
ministrators aforesaid,  and  that  it  was  ar- 
raimed  and  agreed  by  and  between  them,  the 
said  George  Bailey  and  Asher  Curtis,  prior  to 
said  sale,  and  at  tiie  time  of  the  same,  tiiat 
he,  the  said  Gewge  Baitey,  one  of  the  admin- 
istrators as  aforesaid,  should  himself  become 
the  purchaser  of  the  said  land,  and  that  the 
same  should  be  struct^  off  and  conveyed  to 
the  said  Asher  Curtis,  and  that  be  should 
then  conv^  the  same  to  the  said  George  Bai- 
ley." The  answer  of  Bailey,  the  principal 
defendant,  on  this  subject.  Is  as  follows: 
"This  dtfendant  adralte  that  said  Asher  Cur- 
tis Is  a  friend  of  this  defendant,  but  this  de- 
fendant denies  that  there  was  any  arrange- 
ment or  agreement  entered  into  or  made  or 
had  between  them  at  the  time  of  or  prior  to 
said  sale  tlukt  tills  defendant  should  be  or  be- 
come the  purchaser  of  said  tract  of  land,  or 
that  said  premises  should  be  struck  off  and 
conveyed  to  said  Asher  Curtis,  and  that  tie 
abould  then  coDvey  tliem  to  this  defuidant" 
And  tliere  is  an  lntem«atory  annexed  to  the 
bill,  addressed  to  both  defendants,  as  follows: 
"Had  you,  or  either  of  yon.  any  conversation 
or  understanding  with  Asher  Curtis,  either 
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before,  or  at,  or  daring  tbe  time  of  the  put- 
ting up  and  crying  said  lands  for  sale.  In 
reference  to,  or  In  any  way  concerning,  the 
purchase  of  said  lands?  If  so,  what  was  that 
conversation,  or  the  substance  of  It,  and  the 
whole  of  that  substance?  Did  you,  or  either 
of  you,  direct,  ask,  or  request  said  Asher  Cur- 
tis to  bid  for  said  lands  at  any  time?  Did 
yoo.  or  either  of  you,  bid  for  said  lands?  Did 
you,  or  either  of  you.  Intimate  to,  authorize, 
or  direct  said  Asher  Curtis,  or  any  one  else, 
either  by  word,  language,  wink,  nod,  motion, 
or  expression  of  any  kind,  at  any  time,  to 
bid  for  or  buy  said  homestead  and  lands  of 
said  Hendrick  Voorhees,  deceased?"  Balley'i 
answer  to  that  Interrogatory  Is  as  follows: 
"I  had  no  conrersation  or  understanding  with 
Asher  Curtis  before,or  at  the  sale,  or  the  time 
of  the  putting  up  and  cr^ng  of  the  lands 
known  as  the  'Homratead,'  In  reference  to,  or 
in  any  way  concerning,  the  purchase  of  said 
lands.  At  the  sale  the  complainant  attempt- 
ed to  buy  the  property  for  a  small  sum,  and 
I  said  to  Asher  Curtis,  'I  will  make  him  pay 
for  It;*  but  I  did  not  direct,  ask,  or  request 
said  Curtis  to  bid  on  said  lands  at  any  time, 
and  I  did  not  do  this  by  an  intimation  or  au- 
thorization, or  by  a  direction  by  word,  lan- 
guage, wink,  nod,  motion,  or  expression  of 
any  kind,  or  any  other  indication  which  might 
suggest  Itself  to  the  complainant,  to  buy  or 
bid  on  the  lauds  of  said  Hendrick  Voorhees." 
The  answer  also  denies  all  allegations  of  mis- 
management at  the  sale,  or  contrlrance  to 
prevent  the  property  from  bringing  Its  full 
value.  The  sale  took  place  March  24,  1887, 
in  complainant's  presence,  who  was  at  once 
aware  that  Curtis'  bid  was  assumed  by  Bai- 
ley. It  was  duly  reported  to  the  orphans' 
court,  and  by  It  confirmed  on  April  29th  with- 
out objection.  Bailey  took  immediate  posses- 
sion, and  after  the  confirmation  made  consid- 
erable Improvements.  The  administrators 
filed  their  account  charging  themselves  with 
the  amount  bid  at  the  sale.  Complainant  fil- 
ed exceptions  thereto,  and.  after  the  allow- 
ance of  the  account  by  the  orphans'  court, 
this  bill  was  filed,  April  10,  1898. 

Wllltani  I.  Chamberlain  and  H.  Chamber- 
lain, for  complainant.  Charles  J.  Parker,  for 
defendants  Oeorge  Bailey  and  Nelson  T.  Voor- 
liees. 

PrTNBY,  V.  a  (after  stating  the  facta). 
The  decedent  died  possessed  of  two  tracts  of 
land  situate  in  Monmouth  county.  The  tract 
here  in  question  was  called  the  "Homestead,'* 
and  consisted  of  about  1  acre  of  land,  with  a 
house  and  barn  and  some  outbuUdlugs;  and 
the  other  tract  was  about  30  acres,  mainly 
wood  land,  situate  detadied  from  the  house 
lot.  This  property  was  all  heavily  mortgaged 
at  the  time  of  hfs  decease,  and  he  was  indebt- 
ed, besides  that  to  various  Individuals,— main- 
ly to  his  own  children;  and,  as  I  Infer  from 
the  evidence,  most  of  that  indebteduess  was 
for  services  which  they  bad  rendered  him. 


with  one  notable  exception,  however,  name- 
ly, that  the  complainant  had  been  security 
for  him  on  a  note  of  (260.  uid  had  been 
obliged  to  pay  it  in  cash.  I  infer  frt«n  the 
evidence  that  each  of  these  separate  tracts  was 
separately  mortgaged,  and  then  that  there 
was  a  blanket  mortgage  covering  both  tracts. 
The  administrators  applied  for  and  obtained 
an  order  to  sell  tbe  land  for  the  payment  of 
debts,  and,  although  It  did  not  appear  affirma- 
tively at  the  bearing  that  they  were  directed 
to  sell  the  lands  free  of  the  mortgages,  in 
point  of  fact  they  did  so  sell  them.  See  In  re 
Voorhees  (N.  J.  Prerog.)  42  Atl.  667.  All  of 
the  charges  of  mismanagement  of  the  sale  en- 
tirely failed.  There  was  a  suggestion  made 
that  the  lot  on  vrhlcb  the  house  stood  should 
have  been  divided  and  sold  In  parcels,  but  no 
serious  request  was  made  to  the  administra- 
tors so  to  do;  and  there  was  no  proof  made  at 
the  hearing  that  the  "Homestead*"  as  it  was 
called,  would  have  brought  a  better  price  If 
divided,  but  tbe  contrary  appeared.  It  may 
be  here  said  that  the  children  were  all  of 
age,  and  lived  in  tbe  neighborhood.  For  the 
purposes  of  the  sale,  the  administrators  caus- 
ed the  wood  land  to  be  divided  Into  lota  by 
a  surveyor.  The  pr<^>erty  was  thoroughly  ad- 
vertised, not  only  In  the  formal  legal  method, 
but  by  large  posters  set  up  In  the  neighbor- 
hood, and  every  reascmable  effort  was  made 
by  the  administrators  to  cause  It  to  bring  a 
fuU  price.  It  was  well  attended.  There  Is 
not  the  least  particle  of  proof  In  the  case 
that  Capt  Curtis,  who  was  a  personal  friend 
of  Capt  Bailey,  the  defendant  made  any  bid 
whatever  upon  the  homestead.  Both  he  and 
the  auctioneer  doiy  it  It  was  struck  off  to 
him  by  the  auctioneer  without  the  least  au- 
thority on  Curtis'  part  The  fact  Is  that  tbe 
auctioneer,  who  was  a  real-estate  and  Insur- 
ance agent,  and  a  reasonaUy  shrewd  man  of 
business,  was  guarantor  on  the  blanket  mort- 
gage upon  the  premises,  and  anxious  on  that 
account  to  have  the  prc^erty  bring  Its  fall 
valne.  Whea  the  homes^d  was  put  up,  the 
complainant  bid  fSOO  for  It  The  defendant 
Capt  Bailey  said  to  the  auctioneer:  "Don't 
start  tbe  property  at  $500.  Hake  it  91.000." 
Tbe  auctioneer  then  cried  It  as  on  a  $1,000 
bid,  and  then  the  bids  were  advanced.  So  far 
as  the  evidence  shows,  only  two  bona  fide 
bids  were  made  after  that  by  separate  bid- 
ders, tbe  auctioned  crying  flctitlouB  bids  that 
were  never  made,  until  be  got  a  bona  fide  bid 
of  $1,500  from  a  Mr.  Longstreet  who  owned 
the  adjoining  property;  then  another  of  $1,- 
BSBS  from  a  Mr.  Austin  Voorhees  (not  a  rela- 
tive of  the  heirs),  who  lived  in  the  nel^bor* 
hood,  and  desh^d  to  buy.  Thai  he  cried  it 
on  a  Md  ot  $1,550,  which  was  made  by  no 
person,  and.  when  he  could  not  get  a  farther 
bid.  was  obliged  to  strike  It  off  on  that  bid. 
and,  without  any  authority  from  Curtis  what- 
ever, declared  him  to  be  tbe  purchaser.  Cur- 
tis assented  thereto,  but  shorQy  afterwards 
Bailey,  being  apprised  of  the  situation,  assum- 
ed tbe  bid  and  said  be  would  take  It  at  that 
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price.  The  tale,  however,  was  reported  to  the 
(Olribans*  court  u  baTlQg  been  made  to  Qapt 
Onrtls,  and  was  ao  confirmed,  and  a  deed  was 
actnalbr  made  and  acecoted  the  admlit 
iftiaton  to  Owt  Cnrtla.  Tbere  was  not  ttie 
least  concealment  of  the  fact  that  Capt  Bail- 
ey, tli9  d^foidant,  had  taken  the  bid  from 
Oivt  Curtis,  and  became  the  real  pnrcbaBer. 
He  blxns^  at  once  avowed  1^  and,  so  far  as 
afip&ua.  It  was  known  to  all  the  heirs.  The 
complainant  knew  of  it  at  once,  and  Capt 
Bailer  took  immediate  and  open  poBsesslon. 
No  objection  was  made  to  the  conflrmation  of 
the  sale  <hi  acoonnt  of  Its  having  been  Im- 
pn^erly  conducted,  that  It  did  not  produce  a 
anffldent  price,  or  that  It  had  been  made  In 
reality  to  Capt  Bailey.  AS  persons  Interested 
seemed  to  tw  satisfied  with  It,  and  It  waa  duly 
confirmed  by  the  court  on  ^»ril  29th.  Short- 
ly after  the  sale  the  admlnlstraton  filed  their 
accoimt  charging  thnnselves  with  the  pur- 
chase prte&  A  dispute  then  arose  among  the 
helra  as  to  their  sevMBl  dalms,  and  Capt 
Bailey  got  them  together,  and  induced  them 
to  agree  amtnig  themselves  as  to  how  much 
th^  various  claims  should  be.  After  this 
was  drae  a  large  batch  of  exceptions  was 
filed  1^  complainant  to  the  administrators' 
account  In  the  orphans*  court,  which,  of 
coivse^  produced  litigation;  and  when  the 
whole  thing  was  finally  settled  the  net  amount 
of  the  estate  remaining  was  only  sufficient  to 
pay  a  fraction  short  of  80  cents  on  the  dollar 
on  tibe  several  claims.  After  this  litigation 
In  the  mphaju?  court  end  on  the  18th  at 
April.  1888.  more  than  a  year  after  the  sale,, 
the  complainant  filed  his  bill  for  relief  against 
the  nle  Itself.  The  value  of  the  property  was 
gone  Into,  and,  while  one  or  two  witnesses 
swore  tiiat  It  was  worth  S2.000  or  upward, 
the  great  weight  of  the  et^dence  was  that  $1,- 
550  was  a  full  price  for  It  I  am  satisfied 
from  the  evidence  that  Capt  Bailey  is  truth- 
ful in  hla  sworn  statement  that  be  had  no 
eiqiectation  or  desire  to  purchase  the  home- 
stead property,  that  he  gave  no  authority  to 
Capt  Curtis  or  to  the  auctioneer  to  Md  for  it, 
that  there  was  no  arrangement  between  them 
that  he  should  bid  Ui  the  property  for  him, 
and  that  Capt  Curtis  did  not  bid  on  It  at  all, 
but  that  tt  waa  really  the  bid  of  the  auction- 
eer. The  latter  swore  ttat  If  Capt  Curtis 
had  not  assnmed  the  bid.  he  (the  auctioneer) 
would  have  assnmed  It 

There  Is  another  set  of  facts  Introduced 
into  the  case  by  the  defendant  Bailey's  an- 
swer whldi  seems  worthy  of  notice.  While 
he  had  no  Idea  of  purchasing  the  homestead, 
he  did  desire  to  purchase,  and  did  purchase 
through  Capt  Cortls,  one  of  the  pieces  of 
wood  land.  Capt  Cartis  at  his  request  bid 
upon  that  property,  which  was  put  np  and 
BtmcJc  off  before  the  homestead.  He  was 
outbid  by  one  Cook,  as  the  anctioneer  de- 
clarea,  who  denied  that  he  made  the  bid,  and 
It  was  struck  off  to  Curtis,  and  Curtis  anbse- 
qnenUy  conveyed  It  to  Capt  Bailey.  Now, 
strange  as  It  may  seem,  1  am  satisfied  that 


Capt  Bailey  was  not  aware  that  be  was,  in 
this  action,  doing  anything  wrong,  dishonest, 
or  contrary  to  the  principles  of  a  coort  of 
equity.  The  fact  which  I  think  came  to  the 
knowledge  of  the  auctioneer,  that  Capt  Cur- 
tis had  just  bid  off  the  piece  of  wood  land 
foe  Ospt  BaUey,  emboldoied  the  auctlonmr 
to  declare  Curtis  to  be  the  pnrcbaaer  of  the 
homestead  wlthoot  any  authority  from  either. 
In  this  case,  as  In  the  other,  there  waa  no 
concealment  and  as  soon  as  the  sale  was  con- 
firmed he  proceeded  to  expend  a  considerable 
sum  In  clearing  and  fertilizing  It  Capt 
Bailey.  In  bis  answer^  sets  out  this  pvchase 
by  him  of  the  wood  tot  and  otten  to  give 
up  the  title  to  both  properties.  If  made  whole 
for  the  amount  of  Improvements  he  had  put 
ttpon  each.  Conqtlainant  however,  dedared 
at  the  heartaig  that  be  was  satisfied  with  the 
sale  of  the  wood  lot,  and  did  not  wish  to  dis- 
turb it  Not  only  did  Capt  Bailey,  as  I  have 
stated,  avow  himself  the  purchaser  Immedi- 
ately after  the  sale,  but  he  took  Immediate 
possession,  and  as  soon  as  the  sale  waa  con- 
firmed by  the  oqihana'  court  he  commenced 
to  make  Improvements,  and  spent  upon  the 
property  a  little  over  fZOO  in  cash,  or  Its 
equivalent  and  has  paid  the  accruing  taxes. 
Besides  these  lipiffovements,  he  purchased  an 
adjoining  iriece  of  land,  situate  In  the  rear 
of  tiie  homestead,  and  which,  united  wltb  it 
greatiy  Increased  the  value  of  both.  In  fact 
the  homestead  lot  was  111  shaped.  It  was  an 
isosceles  triangle  or  nearly  so,  with  a  narrow 
base,  and  one  of  the  long  aides  bounded  on 
the  highway,  so  that  it  bad  bat  llttie  depth. 
After  making  this  addition  he  moved  one  of 
the  outbuildings  of  the  Voorhees  lot  np  to  and 
adjoining  the  bam,  and  pbK»d  It  so  that  a 
portion  of  it  DOW  stands  apon  the  adjoining 
lot  alnce  punAased  by  him.  The  changes  he 
has  made  are  such  as  to  render  the  outbuild- 
ings Bulteble  for  use  In  connection  with  s 
small  farm,  nth«  than  for  a  mere  dwdllng 
house  and  garden  q>ot  Of  courae.  In  order 
to  s^rate  the  homestead  from  the  additional 
purchase.  It  will  be  necessary  to  again  move 
the  outbuildings  above  mentioned;  and  It  Is 
to  be  Inferred  that  the  purchase  of  the  land 
In  the  rear  of  the  homestead  would  not  have 
been  made,  but  for  use  In  connection  with  It 
The  fundamental  principle  governing  all 
dealings  with  property  held  In  tnist  Is  that 
the  cestui  que  trust  is  entitled  to  tiie  best 
efforts  of  the  trustee  to  ftirther  In  all  legiti- 
mate ways  the  Interests  of  tbe  cestui  que 
trust  It  Is  the  duty  of  the  trustee  to  use  and 
exercise  such  care  and  .dlllgHice  In  dealing 
with  the  trust  estate  aa  a  prudent,  sagacious 
man  would  bestow  upon  his  own.  The  trustee 
Is  not  permitted  to  have  any  interest  In  the 
subject  of  fbe  trust  antagonistic  to,  or  In 
any  degree  Inconststent  wltii,  that  of  the  ces- 
tni  que  trust  It  follows  from  this  that  where 
there  Is  a  trust  for  sale,  the  trustee,  cannot 
become,  elthor  directly  or  indirectly,' a  pur- 
chaser at  his  own  sale,  even  though  the  sale 
be  at  auction,  and  so  conducted  as  to  Insure 
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flie  best  XRlee,  and  tn  pirint  of  fact  the  price 
mctuallj  paid  appear  to  be  a  telr  and  full  oao. 
The  principal  reasona  for  extending  the  re- 
striction ao  far  are  (1)  that  the  tmstee  shall 
not  he  subjected  to  the  least  temptation  to 
abate  any  reasonahle  efforts  to  procure  the 
best  price  for  the  tmst  property;  (2)  the  dan- 
ger that  the  trustee  may  have  become  p(»sess- 
ed,  In  the  course  of  his  dealing  as  tmstee,  of 
some  secret  Information  of  facts  and  drcum- 
ebmces  affecting  the  value  of  the  trust  prop- 
erty, which  lie  may  take  advantage  of  for  hla 
own  benefit;  and  (3)  the  difficulty  of  ascer- 
taining whether  In  fact  all  proper  efforts  hare 
been  made  by  the  tmstee  to  procure  the  best 
price.  It  la  at  once  apparent  that  It  Is  of  tbe 
essence  of  this  rule  that  the  obnoxloua,  In- 
consistent position  of  the  tmstee  ahonld  ex- 
ist before  or  at  tbe  time  of  the  sale,  which 
period,  in  a  sale  at  auction,  is  tbe  moment 
of  striking  off  tbe  property  to  the  highest  bid- 
der, and  declaring  him  the  purchaser.  The 
trustee  must  entertain  tbe  Intention  or  de- 
sire to  purchase  before  or  at  the  moment  of 
the  sale,  In  order  to  place  himself  In  a  posi- 
tion antagonistic  to  his  cestui  qye  trust.  If 
the  trustee  advertises  and  prepares  for  the 
sale  with  proper  care  and  diligence,  and  In 
good  faith,  without  entertaining  the  least  In- 
tention or  expectation  of  becoming  a  pur- 
chaser, and,  in  case  of  a  sale  at  auction,  does 
not  In  fact,  directly  or  Indirectly,  bid  for  the 
property,  and  It  Is  struck  off  In  good  faith  to 
another  person,  then  there  li  a  oomplete  ab- 
sence of  any  of  the  elements  of  danger  to  the 
Interests  of  tbe  cestui  que  trust  which  under- 
lie the  restrictive  rule  In  question. 

Tbe  leading  anthorities  In  this  state  whidi 
support  the  foregoing  propositions  are  the 
followlttg:  Scott  V.  Gamble,  d  N.  J.  Eq.  218, 
at  pages  23S,  236;  Klnlford  v.  Bowen,  d  N.  J. 
Eq.  797,  at  page  798;  Staats  t.  Bergen,  17 
N;  J.  Eg.  Sfhl,  at  pages  658.  668.  660;  Bassett 
V.  Shoemaker,  46  N.  7.  Eq.  638,  20  Ati.  62, 
and  cases  there  cited;  Wortman  v.  Skinner, 
12  N.  J.  Eq.  358,  at  pages  371,  372.  I  will 
quote  the  language  of  the  late  Juatlce  Yre- 
denburgh  In  speaking  for  the  court  of  errors 
and  appeals  in  the  last  case  cited,  at  pages 
371,  372,  since  It  Is  relied  upon  by  the  de- 
fendant herein:  "Let  us  first  see,  before 
considering  the  evidence,  what  this  doctrine, 
as  applied  to  the  case  before  ns,  really  Is. 
My  understanding  of  it  Is  this:  That  If  an 
admlnlstrater,  at  public  or  private  sale,  sells 
land  to  another,  upon  an  agreement,  made 
before  or  at  the  sale,  that  such  person  shall 
buy  or  bid  off,  not  for  himself  or  for  others, 
hut  for  tiie  administrator,  that  the  purchase 
money  Is  to  come  from  him,  and  the  deeds 
made  from  him  to  the  bidder,  and  by  the  bid- 
der back  again  to  the  administrator,  In  pur- 
suance of  said  agreement,  then  equity  will 
set  aside  the  proceedings  aa  fraudulent  In 
taw.  But  If  the  purchaser  bids,  not  for  the 
administrator,  but  for  himself,  or  for  the 
heirs  of  the  deceased,  or  for  anybody  elso, 
then  the  principle  does  not  apply.  The  rule 


was  made  fR»n  eonaldnatlMiB  of  public  poli- 
cy, to  prevent  the  land  from  being  sold  under 
value  by  the  secret  nutchlnatloiw  of  tbe  ad- 
mtnistrator;  and  therefore  sncb  agreement 
and  arrangement  most  be  made  and  exist 
before  and  at  the  very  Inatant  of  the  aUe. 
Any  agreement  made,  however  soon  after  It 
ts  struck' off  by  the  administrator  to  the  pur- 
chaser, IB  sot  within  tbe  letter,  the  spirit,  or 
the  meaning  of  the  rule.  The  rule  has  then 
had  Its  operation  upon  the  sale,  and  the  land 
is  against  Instantly  tree  tot  all  the  world  to 
purohase.  The  very  reason  for  establishing 
Uie  original  rule  requires  this  construction 
of  It;  otherwise,  It  would  produce  the  very 
evil  ft  was  Intended  to  guard  apUnst,  by 
restricting  to  that  extent  the  power  of  the 
purchaser  to  alienate.  Applying  these 
clples  to  the  case  before  ns,  If  Cooper  and 
Emmons  on  the  2d  July,  1^,  bid  off  this 
property  for  the  complainant,  which  was  car- 
ried out  by  the  subsequent  execution  of  the 
deeds  to  the  complainant,  then  the  comi^aln- 
ant  was  at  that  time,  and  has  been  ever 
since,  but  a  trustee  for  tiie  defendants,  and 
his  title  Is  voidable  In  equity.  But  if  such 
was  not  the  tect,— If  the  purchase  was  made  ' 
on  tiie  2d  July,  182B,  not  for  the  complainant 
or  for  his  beneQt,  but  for  the  benefit  of  Coop- 
er and  Emmons  or  of  the  heirs  of  N.  Skinner, 
and  the  deed  from  Cooper  and  Emmons  to 
the  complainant  was  by  virtue  of  an  ar- 
rangement made  after  tbe  2d  July,  1825,— then 
there  was  no  legal  fraud  In  tbe  transaction. 
Immediacy  after  tbe  property  was  atruck 
off  on  the  2d  July,  1825,  the  complainant  had 
as  good  a  right  to  bny  from  those  to  whom 
the  property  had  been  struck  off  as  anybody 
else,  and  it  would  then  be  In  him  fraud  nel- 
tiier  actual  nor  legal."  In  that  case  the  prop- 
erty was  struck  off  by  Wortman.  the  admin- 
istrator, to  two  purchasers,  who  were  mere 
nominal  bidders,  even  If  they  bid  at  all,  at 
Qie  beat  price  to  be  had  at  the  time,  but 
which  waa  not  satiafoctory  to  the  beln;  the 
object  being  to  have  the  affair  in  such  shape 
aa  to  be  able  to  make  title  at  any  moment 
when  a  purchaser  at  a  satisfactory  price 
could  be  obtained,  without  Incurring  tiie  ex- 
pense of  a  readvertlaement  Several  yean 
afterwards  the  administrator  bargained  vrlth 
a  portion  of  the  heira  for  the  premises  at  an 
advance  over  the  amount  bid,  procured  the 
original  sale  to  be  confirmed,  made  a  convey- 
ance to  tiie  original  nominal  bidders,  who  at 
once  conveyed  to  him,  and  accounted  to  the 
orphans'  court  for  the  amount  of  the  ad- 
vanced price  for  which  he  bargained  vlth 
some  of  the  heirs,  and  used  the  consideration 
money  to  pay  the  debts  of  the  deceased, 
most  of  which  he  had  already  advanced  out 
of  his  own  pocket.  Though  the  facts  of  that 
casp  are  somewhat  different  from  those  In 
haDd.  yet  it  la  quite  difficult  to  dlatingnlsb  It 
In  principle.  In  botb  cases  there  was  absent 
tlie  important  obnoxious  element  of  previous 
Intention  on  the  part  of  tiie  trustee  to  become 
a  purchaser;  la  both  there  was  no  actual 
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tale  to  tbe  nominal  bidder;  In  both  the  tnu- 
tee  became  tbe  purchaser  after  tbe  bidding 
was  closed  and  a  pnrcbaaer  declared.  But 
In  tbe  older  case  Tean  elapsed  before  the 
tniBtee  Interrened /to  porcbase,  and  In  the 
present  but  a  few  moments  of  time.  There 
were  other  circumstances  In  the  older  case 
which  may  have  Inflaenced,  and  probably 
did  Influence,  the  minds  of  the  Judges.  Un* 
der  these  circumstances,  I  feel  disinclined  to 
hold  that  the  present  case  Is  governed  by 
that  of  Wortman  r.  Skinner.  I  am  afraid 
that  the  precedents  so  set  might  lead  to 
abuses,  and  open  a  way  by  which  trustees 
might  actually  manage  to  become  purchasers 
at  their  own  sales,  In  pursuance  of  a  preTlous 
intention,  witboat  being  detected  In  so  doing. 
I  tliorcfore  decline  to  decide  tbe  case  on  that 
ground. 

But  there  Is  another  ground  upon  which  I 
think  the  defendant  must  prevail,  and  tliat  Is 
acquiescence  and  practical  confirmation  of  the 
sale.  AVhile  It  Is  of  the  greatest  importance 
for  the  security  of  Infants  and  other  helpless 
persons  that  the  strict  rules  governing  the 
conduct  of  trustees  shall  not  be  relaxed,  It  is 
equally  important,  in  administering  those 
mles,  to  bear  In  mind  that  trustees  have  the 
same  right  to  equitable  treatment  at  tbe 
bands  of  cestuls  que  trustent  that  the  latter 
have  against  the  former.  In  the  case  lu  band 
the  complainant  and  tbe  other  ccstuls  que 
tmstent  had  the  option  either  to  hbid  CapL 
Bailey  to  his  purchase,  and  require  him  to 
bold  the  title  and  charge  himself,  as  admin- 
istrator, with  the  purchase  price,  and  thereby 
affirm  and  confirm  ^e  sale,  or  to  disaffirm  the 
sale,  object  to  Us  confirmation  by  the  or- 
phans' court,  and  refuse  to  accept,  directly  or 
indirectly,  the  purchase  price.  This  option, 
in  my  Judgment,  It  was  necessary  for  such  of 
them  as  had  knowledge  of  the  facts  (all  were 
adults)  to  promptly  exercise.  Apparently  all, 
unless  we  except  the  complainant,  did  exer- 
cise their  option  to  have  tbe  sale  stand,  and 
require  the  administrators  to  charge  them- 
selves with  the  purchase  price.  And,  in  my 
judgment,  the  same  must  be  said  of  the  com- 
plainant.. If  he  intended  to  disaffirm  tbe  sale 
and  have  it  set  aside  on  tbe  grounds  now 
sought.  It  was,  In  my  Jndgment,  his  duty  to  do 
■o  promptly.  He  could  not  speculate,— wait 
In  silence  to  see  which  coarse  was  most  to  his 
advantage, — while  Capt  Bailey  was  acting  In 
good  faith  on  the  assumption  that  complain- 
ant was  satisfied  witb  the  sale.  It  must  be  re- 
membered that  complainant  was  not  laboring 
under  any  disability  or  lack  of  knowledge  of 
the  true  state  of  the  case;  and  when  the 
sale  was  confirmed  by  the  orphans*  court, 
without  the  least  objection  on  his  part  or 
that  of  any  one  else.  It  seems  to  me  that  Capt. 
Bailey  was  entitled  to  conclude  that  the  sale 
was  approved  and  accepted  by  the  complain- 
ant as  well  as  by  all  the  other  adult  belrs, 
and  was  Justified  in  proceeding  to  make  the 
improvements  and  changes  on  and  In  the 
premises  which  he  did.    If  there  bad  been 


any  actual  conscious  misconduct  aa  Capt 
Bailey's  part,  upon  which  be  might  be  prop- 
er^ charged  with  actoal  ttaud,  tbe  condiuioii 
just  stated  ndgbt  not—I  do  not  say  would 
not— result  But  the  facts  show  the  contrary. 
We  hare  seen  that  there  was  no  previous  in- 
tention on  the  part  of  Gapt  Bailey  to  become 
the  purchaser  of  this  lot  We  bare  seen  that 
be  used  every  reasonable  endeavor  to  procure 
a  full  price  for  the  premises.  In  an  that  his 
conduct  Is  entirely  above- criticism.  We  have 
seen,  also,  that  there  was  no  concealment  on 
his  part  Tbe  complainant  himself  swears 
that  he  beard  Gapt  Bailey  almost  immediate- 
ly declare  that  be  had  become  the  purchaser. 
We  have  seen  that  he  immediately  took  pos- 
session and  acted  as  owner.  We  have  seen 
that  the  sale  was  duly  confirmed  by,  and  tbat 
he  accounted  for  the  purchase  money  to,  the 
orphans'  court  and  tbat  the  helia  at  law,  who 
are  the  principal  creditors,  have  bad  the  ben- 
efit of  that  money.  Tbe  complainant  was 
cognizant  of  the  fact  tbat  Capt  Bailey  took 
possession,  and  does  not  deny  that  be  saw 
him  making  improTements.  Those  Ipiprove- 
ments  were  of  a  character  which  wIU  render 
It  difficult  to  adjust  the  value  of  them,  as  be- 
tween Capt.  Bailey  and  the  complainant  If 
tbe  sale  shall  be  set  aside.  They  are,  as  we 
have  seen,  not  such  as  to  Improve  tbe  bouse 
and  lot  as  sncb,  but  to  render  it  more  con- 
venient for  use  In  connection  with  tbe  culti- 
vation of  a  small  farm,  to  which  Capt  Bailey 
has  devoted  It  He  appears  to  have  purchas- 
ed land  In  the  rear  of  the  lot  in  question  to 
use  In  connection  with  It  and  to  have  so  ar- 
ranged one  of  the  buildings  In  connection  with 
this  additional  purchase  that  It  will  be  diffi- 
cult to  disconnect  It  without  loss. 

The  counsel  of  complainant  was  asked  dur- 
ing the  progress  of  the  case  why  objection 
was  not  made  to  the  confirmation,  or  the  bill 
filed  sooner,  and  the  only  excuse  he  could 
make  was  tbat  the  deed  from  tbe  administra- 
tors to  Capt  Curtis  was  not  promptly  put 
on  record,  and  be  bad  no  certain  knowledge 
that  Cbpt  Bailey  was  the  purchaser.  But 
this  want  of  knowledge  Is  contradicted  by 
tbe  facts  In  tbe  case,  which,  as  we  have  seen, 
^ow  tbat  the  complainant  knew  that  Capt 
Bailey  was  the  purchaser,  and  took  Imme- 
diate possession  and  spent  money  upon  the 
premises.  Besides,  In  my  Judgment  It  was 
his  duty  to  make  bis  objection  to  the  Judicial 
confirmation  of  the  sale.  The  facts  with  re- 
gard to  tbe  deed  from  tbe  administrators  to 
Curtis  not  being  put  Immediately  upon  record 
are  these:  Tbe  deed  for  tbe  home  lot  was 
prepared  by  tbe  auctioneer.  The  deeds  for 
the  wood  lots  were  prepared  by  the  surveyor, 
who  made  the  partition  for  the  purposes  of 
the  sale,  and  they  were  executed  at  differ- 
ent times,  and  became  separated.  Tbe  sur- 
veyor who  had  charge  of  the  wood  lots  saw 
that  those  deeds  were  immediately  recorded. 
The  deeds  from  Capt  Curtis  to  Capt  Bailey 
were  not  executed  at  the  same  time  that 
the  deeds  from  tbe  administrators  to  Curtis 
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were  executed,  but  a  few  Aaja  Interrened; 
and,  while  the  deed  for  the  homestead  from 
Capt.  Curtis  to  CapL  Bailey  was  almost  Im- 
mediately recorded,  that  from  the  administra- 
tors to  Curtis  for  this  lot  was  left  in  the 
bands  of  the  auctioneer  for  record,  and  was 
mislaid  by  him.  That  there  could  hare  been 
no  object  In  keeping  the  deed  from  the  rec- 
ords Is  manifest  from  the  fact  that  the  one 
to  Capt  Curtis  for  the  wood  lot  was  Imme- 
diately recorded.  I  think  the  excuse  that  the 
deed  was  not  put  on  record  is  entirely  Insuffi- 
cient to  account  for  the  complainant's  delay, 
and  that  it  Is,  In  this  case.  Inexcusable. 

That  the  facts  above  stated  are  sufficient  to 
charge  the  complainant  with  acquiescence  and 
conflrmation.  we  have  the  authority  of  Scott  r. 
Gamble,  supra.  There  a  sale  was  made  in  1843 
by  an  executor,  under  power  In  the  will,  and, 
ut  course,  was  not  Judicially  confirmed.  The 
fund  produced  belonged  to  the  complainants, 
who  were  then  Infants.  After  they  bad  ar- 
rived at  age,  and  three  or  four  years  after 
the  sale,  and  with  full  knowledge  of  all  the 
(acts,  they  accepted  the  bonds  which  were 
given  by  the  trustee  for  part  of  the  purchase 
money,  In  payment  of  their  shares  of  the  es- 
tate. The  circumstances  are  set  forth  on 
pages  241  and  242  of  9  N.  J.  Eq. ;  and  at 
page  212  Chancellor  Williamson  uses  this  lan- 
guage, which  I  think  applies  here:  "The 
questlou  arises,  under  these  circumstances, 
and  after  having  received,  with  full  knowl- 
edge of  the  facts,  the  proceeds  of  the  sale,  is 
the  complainant  entitled  to  have  the  sale 
set  aside,  and  a  resale  of  the  property?  The 
fact  of  her  having  received  the  purchase  mon- 
ey Is  not  an  absolute  estoppel  to  the  com- 
plainant's right  of  avoiding  the  sale;  for,  no 
matter  what  the  ratification  by  her  might 
have  been,— whether  by  the  mere  receipt  of 
the  purchase  money,  or  by  a  more  solemn 
act  of  release  under  seal,— If  such  ratification 
had  been  without  a  knowledge  of  the  tacts, 
and  in  Ignorance  of  her  rights,  It  would  be  no 
obstacle  to  her  obtaining  relief.  But,  on  the 
contrary,  when  sucta  act  of  ratlflcatlon  Is  done 
with  deliberation,  and  with  a  knowledge  of 
the  fact  which  would  avoid  the  aale.  It  is  a 
bar  to  any  relief  which  this  court  might  oth* 
eririse  have  afforded."  '  It  la  tme  that  In  thia 
case  no  money  was  paid  directly  to  the  com- 
plainant as  the  price  of  the  land,  but.  In  ef< 
feet,  It  was  so  paid;  for  the  complainant  waa 
an  heir  at  law  and  one  of  the  creditors  of  the 
estate^  and  the  money  was  accounted  for  and 
paid,  and  he  received  his  share,— whether  In 
the  shape  of  his  claim  gainst  the  estate,  or 
In  the  shape  of  the  payment  of  the  debts  of 
the  decedent.  It  seems  to  me,  matters  not 
Chancellor  Williamson  dtes  in  support  of  his 
opinion  the  case  of  Belton  r.  Brlggs^  4  De- 
saus.  463,  decided  by  the  court  of  appeals  of 
South  Carolina,  which  held  that  the  mere  re- 
ceipt by  an  adult  of  the  price  of  laud  agreed 
to  be  sold  by  his  mother  during  his  infancy 
was  a  confiriaation  of  the  contract,  and  bound 
him  to  convey  In  pursuance  of  his  mother's 


agreement  The  argument  from  Scott  v. 
Gamble  to  the  present  case  Is  a  fortiori,  for  In 
that  case  the  complainant  was  a  helpless  In- 
fant female  at  the  time  of  the  sale,  and  was 
not  chargeable,  either  In  fact  or  In  law,  with 
knowledge  of  the  facts  of  the  case,  which 
showed  an  actual  contrivance  by  the  hus- 
band of  the  executrix  to  have  the  premises 
sold  and  conveyed  to  a  third  person  as  a 
figurehead,  and  by  bim  to  the  husband.  It 
was  In  fact  somewhat  similar.  In  some  of  Its 
aspects,  to  Bassett  v.  Shoemaker,  aupra.  The 
case  was  pat  by  the  learned  dtiancellor  sole- 
ly on  the  ground  of  the  acceptance  of  the 
purchase  price  by  the  complainants  after  they 
became  of  age,  with  knowledge  of  the  facts. 
Aa  to  the  effect  of  complainant  standing  by  In 
silence  while  Capt  Bailey  made  his  Improve- 
ments, I  refer  to  Sumner  v.  Seaton,  47  N.  J. 
Eki.  103,  111,  19  Aa  884  et  seq.,  and  authori- 
ties there  cited.  I  am  of  the  opinion  that  the 
complainant's  case  fails,  and  will  advlaa  that 
the  bill  be  dismissed,  with  costs. 


N.  J.  s.  ut> 
COLTON  V.  DBPBW  «t  al. 

(Gonrt  of  Chancery  of  New  Jersey.  Nor.  6; 

189©.) 

UMITATION  OP  ACTIONS— ACKNOWliKDOUBNT 
OF  DEIBT— ADVERSE  POSSESSION. 
D.  gave  his  bond  and  mortgage  to  N.,  and 
then  convered  the  estate  mort^ged.  D.  waa 
subseqneotly  discharged  in  bankruptcy,  and  the 
liabilicir  on  the  bond  oecame  thereby  extlogulsb- 
ed.  Tbe  alienee  contlaued  thereafter  to  pay 
interest  on  the  mortgage,  and  the  last  payment 
was  made  Idrean  b^ore  the  salt  to  twedose 
was  begun,  "nie  suit  was  begun  more  than  20 
rears  after  the  principal  had  become  payable. 
flcW:  (1)  That  the  payments  were  necessarily 
referable  to  the  mortgage^  and  that,  being  ao 
referable,  they  were  an  acknowledgment  that 
the  mortgagor  or  his  grantee  held  under  or  by 
permission  of  the  mortngee;  (21  that  the  pos- 
session only  became  advene  when  sucli  pay- 
ments ceased;  (3)  that,  as  the  right  to  brins^ 
eljectment  continued  for  20  yeara  from  the  tlme- 
of  the  last  payment  so  the  right  to  forecloae 
continued  for  the  same  period. 
(SyllabUB  by  the  Court) 

Bill  by  Charles  S.  Colton  against  Chauncey 
M.  Depew  and  others.  Decree  for  com^ata* 
ant. 

Randolph  Farmley.  Ghas.  L.  Carrie^  and 
Obarles  L.  Corbln,  for  complainant.  JaoMa  B. 
Vredenburgh,  f  or  def  endanta 

8TDVEN8,  V.  C.  Tbls  Is  a  Sidt  brooffht  to- 
fweclose  a  mortgage.  The  statute  of  llmlte- 
tlons  Is  set  ap  aa  a  bar  to  recovery.  Tht- 
facts  are  these:  On  Jannary  8, 1868, 2tethan- 
iel  Dole  mortgaged  land  In  WeebaiAeD  to 
William  W.  Nlles,  to  secure  his  bond  of  $17,- 
000.  The  principal  sum  was  pa^bto»  witli 
Interest  on  Jhnuary  3,  1864.  Nlles,  by  deed 
of  assignniMit  dated  on  the  same  day,  as- 
signed to  Jane  Van  Horn,  whose  mirTlviiis 
executor,  on  September  28,  1882,  assigned  t» 
complainant  The  land  mortgaged  waa  con- 
veyed by  Dole,  the  mortgagor,  to  Delacroix, 
who.  on  December  81,  1870.  otrnveyed  to  tbe- 
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Weehawken  Ferrj  Companf.  The  deed  from 
Dole  to  Delacroix  contained  no  aasnmptlon 
clanse,  and  no  agreement  that  the  mortgage 
money  Btiould  be  taken  as  part  of  the  constd- 
eration.  Hepoe  the  ferry  company  was  un- 
der no  personal  UabUI^  to  pay.  Crowell  t. 
Hospital.  27  N.  J.  Bq.  636;  Wise  T.  Fu^er,  28 
N.  J.  Bq.  257.  The  title  remained  In  this 
company  tmtll  Jnly  9,  1884,  when  it  waa  con- 
^eje6  by  a  master  to  one  Simpson,  who  con- 
veyed to  one  Symes,  who  conreyed  to  Chaun- 
cey  M.  Depew,  the  present  owner.  The  last 
payment  of  Interest  was  made  by  the  Wee- 
hawken  Ferry  Company  on  December  22, 
1876.  The  bni  was  filed  December  18,  188a 
The  case  is  dlstlngnlshable  from  Bhie  t.  Dt- 
erett.  56  N.  J.  Bq.  4B5,  39  A.a  T6Sk  In  the  dN 
cttmstance  that,  except  for  a  part  of  the  years 
1863  and  1SS4  the  obll^  resided  In  the  state 
of  New  YoA,  where  he  died  In  1891.  The 
eifffath  section  of  the  limitations  act  providea 
that.  If  any  person  against  whom  there  Is  or 
shall  be  any  such  cause  of  action  as,  inter 
alia.  Is  mentioned  In  the  tOxth  section  of  the 
act  (the  section  referring  to  obligations  condi- 
tioned to  pay  money),  shall  not  be  resident  In 
this  state  when  such  cause  of  action  aocmeB, 
or  shall  remoTe  from  this  state  after  the 
same  shall  accrue,  and  before  the  time  of 
limitation  Is  expired,  then  the  time  during 
which  such  person  shall  not  reside  In  tills 
«tate  Shan  not  be  computed  as  part  of  the  Um- 
'ted  period  irithin  which  such  action  Is  re- 
quired to  be  brought  Blue  t.  Brerett  lays 
down  two  propositions:  First  that  where 
the  legal  remedy  on  hoth  debt  and  nutrtgage 
has  been  barred  by  the  statute,  and  where  no 
Independent  equity  aivears,  a  mlt  to  fore- 
close cannot  be  maintained;  second,  "that  so 
long  as  the  debt  remains,  the  right  of  the 
creditor  to  resort  to  the  land  for  payment  of 
the  debt  also  continues,  even  though,  by  the 
statute,  the  legal  right  of  entry  Is  barred." 
Aa  the  case  at  bar  comes  within  the  second 
of  these  two  propositions,  the  complainant 
would  undoubtedly  be  entitled  to  recover, 
were  It  not  for  the  ^Istenoe  of  another  fact 
That  fftct  Is  that  on  January  7,  1868,  it  was 
adjudged  by  the  district  court  of  the  United 
States  for  the  Soutbem  district  of  New  Tork 
that  Dole,  the  obligor,  "be  forerer  discharged 
from  all  debts  and  claims  which  by  the  said 
ad  (the  bankropt  act  of  1867]  are  made  pror- 
aide  against  bis  estate,  and  which  (odsted  on 
the  2Sth  day  of  June.  1807."  The  effect  of 
this  decree  was  to  discharge  the  debt  on  the 
bond,  but  not  to  Impair  the  mortgage.  For 
sereral  years  after  this  dlsidisige,  intnest 
waa  paid  by  the  Weehawken  Ferry  Otnnpany, 
the  grantee  of  the  land,  to  the  assignee  of  the 
mortgage;  the  last  payment  being  made  De- 
cember 22.  1876.  In  1871.  Dole^  the  obllgDr, 
who  was  tbB  presldait  of  ttu  ferry  cunpany. 
made  the  fdllowhig  Indorsement  im  the  haoA: 
"Is  condderatton  of  the  extension  of  time  of 
payt  of  this  bond  after  Its  matnrl^,  It  t> 
understood  and  agreed  that  the  rate  of  fntn'- 
eat  from  this  diUe  shall  be  seven  per  cent 


per  annum.  New  York,  Jan*y  3.  1871.  Na- 
thaniel Dole.  [Seal.]"  There  can  be  little 
question  but  that  the  person  who  paid  the  In- 
terest at  this  time  was  the  Weehawken  Fer- 
ry Company,  and  the  agreement  that  was  real- 
ly Intended  was,  no  doubt  that  this  company 
would  pay  7,  Instead  of  6,  per  cent  In  Whyte 
T.  McGoTem.  61  N.  J.  Law,  860,  17  AtL  869, 
Mr.  Justice  Depue  says:  **A  disdiacge  In 
bankruptcy,  unlike  the  bar  of  the  atatute  of 
limitations,  Is  a  posltlre  extinguishment  of 
the  debt  liability,  or  demand  to  whidi  it  ap- 
plies. Nothing  less  than  an  express  ivomlse 
to  pay  can  renew  or  revlTe  tba  bankmpl^s  lia- 
bility; and  by  ststnte  the  promise  must  be 
put  in  writing,  and  signed  by  the  party  to  be 
charged  therewith."  Other  cases  to  the  ssme 
effect  are  Brl^  t.  Sutton,  20  N.  J.  taw,  682, 
and  Stewart  t.  Becklesm  24  N.  J.  Law.  427. 
If  we  look  at  the  stipulation  In  question  aa 
an  Independoit  contract;  diving  no  siqiport 
from  the  prior,  but  now  ^higulshed,  obllgap 
tlon,  it  is  inqxMslble  to  say  that  It  contains  a 
promise  Dole  to  pay  917,000.  Dole's  per- 
smal  obligation  Is,  th^efore,  atlnct  What 
then,  la  the  legal  sItuatlbnT  It  Is,  plainly, 
Oiat  after  tiie  year  1868  the  payments  made 
by  the  fory  oompany  are  1»  be  regarded  as 
paym^ts  made  with  refermce  to  the  mort- 
gage security,  and  not  with  reference  to  the 
bond. 

This  httaga  me  to  tlie  only  doubtful  ques- 
tion m  thB  case,  namely,  the  effect  to  be  giv- 
en to  payments,  refwable  only  to  the  mort- 
gage, made  within  20'yeara  before  the  com- 
mencement of  the  quit  This  Is  not  decided 
by  Blue  t.  Everett  The  dedston  In  that 
case  waa  eoqwessly  put  upon  the  ground  ttiat 
the  p^menta  of  Interest  were  refttable  to 
the  personal  obligation  of  tlie  mortgagor. 
Mr.  Justice  DIzon  says:  "At  law  the  bar  of 
the  statute  could  not  be  obvlsted  by  pay- 
ments made  on  account  of  the  debt  for  the 
mortgasw  does  not  bold  the  land  under  the 
nwr^gee,  and  the  payments  could  not  be 
deemed  rent  w  lu  any  sense  the  price  of  pot- 
session,  but  would  be  ref  nred  solely  to  the 
personal  obllgadon  he\A  by  the  obligee."  In 
the  case  In  hand  the  payments  are  necessari- 
ly referaUe  to  tiie  mortgage.  There  Is  noth- 
ing else  to  refer  t3iem  to.  But  the  mar^age 
Is,  in  terms,  a  conveyance  of  tta  legal  estate 
on  condition.  It  la  this  legal  estate  that  cen- 
stltutes  the  OBtr  security  whldi  the  mortgs>- 
gee  possesses  outride  of  the  bond.  This  is 
the  estate  In  respect  ot  which  the  mortgagee 
enters  when  he  exoclaes  Us  right  of  oitry; 
the  estate  which,  itfter  llie  maturity  <tf  the 
obligation,  he  may  recover  In  an  action  of 
ejectment;  tb»  estate  which  he  m^  convert 
Into  an  nncondltUmal  estate  by  strict  foreclo- 
sure or  wbldi,  overriding  all  subsequent 
liens  and  ineumbranoes,  he  may  have  sold  in 
foreclosure  proceedings  under  the  provisions 
of  Oie  cbancoT  act  It  is  said  In  the  opinion 
In  Blue  V.  Bvoett  tiiat  until  entry  flie  mort- 
gagor, according  to  the  New  Jeney  doctrine, 
continnea  to  be  tbe  legal  owner  (tf  the  land 
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for  all  piirt>08e8.  This,  In  sreneral,  la  tme.  i 
But  as  between  tbe  mortgagor  and  mortga- 
gee the  statement  Is  to  be  taken  with  certain 
qnaliflcatlons.  When  the  mortgagee  is,  Cor 
example,  exercising  liIs  right  to  enter,  or  to 
bring  ejectment,  he  can  do  so  only  by  virtne 
of  tbe  legal  estate  vested  In  liim  by  the  mort- 
gage conveyance.  That  this  is  well-settled 
law  is  apparent  from  the  cases  cited  In  the 
opinion.  Thus,  in  Montgomery  t.  Bruere,  4  N. 
J.  Law,  2G0,  where  it  was  held  that  the  widow 
was  entitled  to  dower  In  an  equity  of  redemp- 
tion, Kirkpatrlck,  C.  J.,  speaking  of  the  legal 
status  of  tbe  mortgagor,  said:  "In  short,  he 
[the  moi-tgagor]  is  to  be  considered  as  tenant 
of  the  freehold  for  all  purposes,  and  in  all  re- 
lations of  life,  except  such  as  concern  the 
mortgagee."  And  In  Wade  t.  Miller,  32  N.  J. 
Law,  206,  Beasley,  C.  J.,  quoting  a  prior  ad- 
judication of  the  court  of  errors,  says:  "The 
mortgagor,  and  others  claiming  under  him, 
are  considered  both  In  law  and  equity  as  seis- 
ed and  absolute  owners  of  tbe  premises 
against  all  others  except  the  mortgagee  and 
those  claiming  under  him,  and  in  equity 
against  them  also,  except  for  the  amount 
due."  And  In  Shields  v.  Lozear,  84  N.  J. 
Law,  501,  Mr.  Justice  Depue,  speaking  for  the 
court  of  errors,  after  remarking  that,  with 
the  modification  of  the  rights  of  the  mortga^ 
gee  Introduced  by  the  case  of  Sanderson  t. 
Den,  "the  nature  of  the  mortgage 'as  a  con- 
veyance remains  as  it  was  at  common  law," 
says:  "In  fact,  the  latter  conclusion  [that  is, 
that  the  mortgage  Is  considered  as  merely  an- 
cillary to  the  debts]  will  necessarily  follow 
whenever  the  mortgage  is  regarded  not  as  a 
common-law  conveyance,  but  as  a  security 
for  tbe  debt;  the  legal  estate  being  consider- 
ed as  subsisting  only  Cor  that  purpose.  In 
this  state  this  is  the  generally  received  aspect 
In  which  a  mortgage  is  regarded  as  a  mere 
security  for  the  debt."  And  this  is  no  very 
modern  doctrine,  for  Lord  Hardwtcke,  In  Cas- 
borne  v.  Scarfe.  1  Atk.  603,  said:  "The  per- 
son, therefore,  entitled  to  the  equity  of  re- 
demption Is  considered  as  the  owner  of  the 
land,  and  a  mortgage  in  fee  is  considered  as 
personal  assets." 

Now,  In  view  of  all  this  it  seems  plain  that 
the  legal  estate  will  be  regarded  as  subsist- 
ing in  so  far  as  it  may  be  necessary  to  secure 
the  debt.  I  think  it  must  be  bo  regarded  in 
the  case  of  tbe  mortgage  under  consideration. 
If  the  payments  made  after  the  bond  became 
extinguished  related  to  anything,  they  related 
to  the  mortgage  estate.  They  were  paid  by 
the  grantee  of  the  mortgagor  to  the  mortga- 
gee, only  because  that  mortgagee  still  had 
as  security  for  the  money  once  due  from  Dole 
a  qualified  legal  title  to  bis  land.  Tbe  pay- 
ments made  were  not  rent,  but  they  were,  in 
the  most  literal  sense,  the  price  of  possession. 
The  mortgagee,  having  no  personal  remedy, 
would.  If  those  payments  were  not  made, 
either  eject  the  mortgagor  or  sell.  It  seems 
to  me,  therefore,  that  the  language  of  Chan- 
cellor Kent  (4  Kent,  Comm.  156)  la  appUca- 


[  ble  to  the  present  dtiution:  "Wbatevo- 
character  we  may  give  to  the  mortgagor  in 
possession  by  suffrance  of  the  mortgagee,  he 
la  stili  a  tenant  He  la  a  tenant,  however, 
under  a  peculiar  relation.  And  he  has  been 
said  to  be  a  tenant  from  year  to  year,  or  at 
will,  qf  at  suifrance,  according  to  the  shift- 
ing (^cumstances  of  the  case;  and  perhaps 
the  denomination  of  'mortgagor*  conveys  dis- 
tinctly and  precisely  the  qualifications  which 
belong  to  his  anomalous  character,  and  is  the 
most  appropriate  term  that  can  be  used." 
The  consequences  of  refusing  to  apply  this 
doctrine  to  a  case  like  the  present  would  be 
this:  The  mortgagor  or  his  alienee  might 
pay  interest  up  to  the  very  day  of  the  filing 
of  the  bill,  and  yet.  If  (there  being  no  penton- 
al  liability)  the  statute  of  limitations  began 
to  run  when  the  principal  first  became  pay- 
able, and  more  thau  20  years  snould  have 
elapsed  since  It  became  payable,  the  security 
would  be  gone.  So  inequitable  a  result  could 
not  be  legally  possible.  In  Blue  v.  Everett 
it  was,  in  principle,  disclaimed,  when  the 
court  said  that  payments  on  the  bond,  made 
within  16  years  before  suit  commenced,  would 
save  the  security,  notwithstanding  the  fact 
that  the  right  of  entry  might  have  accrued 
more  than  20  years  before.  I  think  that 
while  the  mortgagor  continues  to  make  pay- 
ments he  must  be  deemed  to  hold  "by  the 
sufCrance  or  permission  of  the  mortgagee  un- 
der a  tacit  agreement  which  the  mortgagee 
may  determine  at  his  pleasure."  Heath  t. 
Pugh,  6  Q.  B.  DIt.  360. 

Special  reference  ts  made  in  Bine  v.  Everett 
to  the  right  of  entry.  I  take  it  to  be  clear, 
however,  that  what  the  court  Intended  to  de- 
cide was  that  the  bar  of  the  statute  would 
not  attach  to  the  equitable  remedy  of  fore- 
closure and  sale  until  It  would  attocb  to  tbe 
legal  remedy  by  ejectment.  Entry  was  a 
species  of  redress  by  the  mere  act  of  the  party 
Injured.  It  was  In  former  times  of  more  prac- 
tical value  than  at  present.  Where,  for  in- 
stance, the  true  owner  had  been  disseised, 
he  was,  by  tbe  policy  of  the  antioit  law, 
prevented  from  conveying.  A  peaceable  en- 
try would  terminate  tbe  disseisin,  and  enable 
him  to  convey.  8  Bl.  Comm.  p.  175,  par.  5. 
The  sixteenth  section  of  our  limitations  act 
regulates  this  method  of  redress.  The  oth- 
er kind  of  redres»— viz.  that  by  suit  or  action 
in  court-— is  regulated  by  section  17.  A  land- 
lord or  mortgagor  might  fall  to  enter  on 
breach  of  condition,  and  yet  the  tenant  migbt 
not  hold  adversely;  he  might  still  bold  undei 
or  by  permission  of  the  landlord  or  mortgagor. 
It  Is  only  when  be  begins  to  bold  adversely 
that  the  statute  begins  to  mn,  so  far  as  the 
action  of  ejectment  Is  concerned.  Foulke  v. 
Bond.  41  N.  J.  Law,  545;  Von  Blarcom  t. 
Kip,  26  N.  J.  I^w,  361.  The  question,  there- 
fore, in  the  present  case,  as  In  every  other 
case  involving  adverse  possession,  1%  when 
did  the  statute  begin  to  run?  Now,  it  la  Just 
at  this  point  that  there  is  a  divergence  tie- 
tween  the  law  of  this  state  as  declared  In  Blue 
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T.  Brerett  and  the  law  of  England.  I  can- 
not better  Illnstrate  the  nature  of  It  than 
b7  qnotlDg  from  the  following  cases:  In  Hall 
T.  Doe,  S  Bam.  A  Aid.  687,  mortgaged  to  S. 
in  fee.  Default  In  the  payment  of  principal 
and  Interest  was  made  In  1780,  and  nUt  was 
commenced  more  than  90  years  from  the  date 
of  the  last  payment  of  Interest.  The  statute 
of  limitations  was  Insisted  upon.  Abbott,  0. 
J.,  said:  "Upon  this  finding  I  am  of  opinion 
that  this  must  be  considered  as  an  occupation 
by  the  permission  of  the  mortgagee,  and.  If  so, 
there  was  no  adrerse  possession,  and  the  stat- 
ute of  Umltaticms  does  not  apply.  The  pay- 
ment of  Interest  would  hare  been  conclutive 
evidence  of  a  continuing  tenancy.  That  fact 
Is  not  found  by  the  jury,  but  that  la  not  the 
only  ground  upon  which  the  court  can  pro- 
ceed. If  there  were  any  drcnmstonces  from 
which  the  court  might  hare  presumed  that 
the  premises  were  not  occupied  by  the  permis- 
sion of  the  mortgagee,  they  ought  to  have 
found  that  fact  Hare,  however,  Is  nothing 
to  Justify  us  In  presuming  that  this  occupa- 
tion was  not  by  the  permission  of  the  mort- 
gagee. The  Judgment,  therefOTe,  must  be  for 
the  plaintiff."  In  a  note  to  Partridge  v.  Bere, 
C  Bam.  &  Aid.  601,  7  E.  a  L.  330,  It  Is  said: 
"In  every  case  In  which  a  tenancy  by  suf- 
france  exists  between  the  parties,  and  even 
where  an  adverse  possession  commences,  as 
by  the  entry  of  the  heir  or  devisee  of  the 
mortgagor  without  the  consent  of  the  mort- 
gagee, the  payment  of  Interest  Is  a  recogni- 
tion of  the  title  of  the  mortgagee,  and  evi- 
dence of  an  agreement  that  the  mortgagor  or 
person  deriving  title  from  him  shall  hold  at 
will,  aad  a  strict  tenancy  at  will  commences." 
The  court  of  appeals  In  Bine  v.  Everett  necefr 
sarlly  decided  that  the  mortgagor's  posses- 
ion was  to  be  deemed  adverse  from  the  very 
day  of  the  breach  at  the  condition.  They  In- 
ferred this,  I  suppose,  from  the  two  facts  of 
nmsnrroider  and  nonpayment  Chief  Jus- 
tice Abbott,  In  the  case  cited,  did  not  think 
that  that  was  the  teir  inference  from  those 
fiaets,  and  thought,  too,  that  If,  after  the 
breach  of  the  condition.  Interest  had  been 
paid,  that  **wouId  have  been  conduslve  evi- 
dence of  a  continuing  tenancy."  This  was 
also  denied  in  Blue  v.  Brerett,  on  the  ground 
that  payment  of  interest  is  referable  to  the 
bond,  and  not  to  the  mortgage;  and  It  was 
beld  to  be  so  referable  not  only  In  cases  where 
the  Interest  Is  paid  by  the  mortgagor,  but 
also  In  eases  where,  as  hi  Blue  v.  Everett,  It 
Is  paid  by  the  grantee  of  the  mortgagor,  who 
la  under  no  personal  liability  to  pay,  and  who 
would  not  have  paid  Imt  for  the  presence  of 
tiie  mortgage  In  view,  however,  of  the 
grounds  upon  wblcb  the  decision  rests,  It 
seems  pinlu  that  wbeie,  as  in  the  present 
case,  the  payments  of  Interest  cannot  be  re- 
ferred to  the  bond,  but  must  be  referred  to 
tbe  mortgage,  the  fair  Inference  Is  that  the 
mortgagor  holds  by  permission,  and  not  ad- 
versely. I  think,  therefwe.  In  accordance 
with  tiie  doctrine  of  all  the  cases:  (1)  That 


where  the  payments  are  properly  referable  to 
the  miMtgage,  tiiey  are  an  acknowledgmoit 
that  the  mortgagor  or  bis  grantee  holds  under 
or  by  permission  of  the  mortgagee;  (SO  that 
the  possession  only  becomes  adverse  when 
mcb  payments  cease;  (8)  that  as  the  right  to 
bring  ejectment  would  continue  fw  20  yean 
from  the  time  of  the  last  p^ment,  so  the 
right  to  foreclose  continues  for  the  same  pe- 
riod. As  the  last  payment  In  the  present 
case  was  made  within  20  years  before  suit 
commenced,  the  complainant  la  entitled  to  a 
decree, 

(68  N.  J.  60S) 
COTLD  V.  ORIFFINO  IRON  CO. 
(Oonrt  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  20,  1S99.) 
INJURY  TO  BMPLOTft-ASSUUPTION  OF  RISK. 

A  person  who  enters  into  tbe  employ  of  hd- 
otber  assumes  all  tbe  rislcs  and  perils  usaally 
Inddent  to  tbe  employmont,  and  iscladed  in  aucn 
risks  and  iterUs  are  tbose  which  it  is  a  part  of 
bis  duty  to  talce  knowledge  of  by  otnerration. 
(Syllaboa  by  the  Court) 

Error  to  snpreqie  court 

Action  by  Cornelius  Coyle  against  the 
Griffing  Iron  Company.  Judgment  for  de- 
fendant (41  AU.  680),  and  plaintiff  brings  er- 
ror. Affirmed. 

Queen  &  Tennant  for  plaintiff  In  error. 
Vredenburgb  &  Garretson,  for  defendant  In 
error. 

OUMMBRS;  J.  This  action  Is  brought  by 
the  plaintiff,'  Coyle,  against  the  defendant 
company,  tor  personal  Injuries  received  by 
him  while  at  work  In  their  employ.  His  em* 
ployment  began  In  September,  18S6.  and  he 
commenced  operating  the  machine  at  whldi 
be  waa  hurt  about  three  weeks  later.  His 
Injuries  were  received  In  November,  1^6. 
His  wwk  upon  the  machine  Included  the  oil- 
ing, twice  each  week,  of  certain  pulleys, 
which  communicated  power  to  It  by  means 
of  belting  which  ran  to  the  mala  shafting  of 
the  shop.  There  were  three  pulleys  to  the 
machine;  the  onter  ones  being  "loose,"  and 
turning  on  the  axle*  the  Inner  one  being 
•tight,'*  and  fastened  to  It  The  axle,  run- 
ning Uirou^  the  three  pulleys,  operated  mBr 
chlnery  at  Its  left  end  by  means  of  cog  wheels. 
Tbe  object  of  the  loose  pulleys  was  to  pro- 
vide a  means  of  throwing  the  belting  off  the 
tight  pulley,  thus  stopping  the  operation 
the  machine.  The  belting  ran  through  a 
guide  In  front  of  the  pulleys,  and  was  shifted 
from  the  loose  to  tiie  tight  pulley  (and  vice 
versa)  by  means  of  a  lever  which  ran  across 
the  three  pulleys.  The  guide  through  which 
the  belting  ran  was  fastened  to  this  lever, 
and  extended  down  over  the  puU^  like  an 
arm.  The  pulleys  ran  at  a  speed  of  between 
800  and  800  revolutions  a  minute.  The  cogs 
which  started  the  machinery  to  the  left  of 
the  pulleys  were  about  three  Inches  away 
from  the  nearest  pulley.    There  were  oil 
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tubes  on  the  Inside  of  the  loose  pulleys.  In 
order  to  oil  them,  the  operator  would  throw 
the  belting  on  the  tight  pulley,  and  thus 
start  the  machinery.  The  loose  pulley  would 
continue  to  revolve  for  some  time  by  Its  ac- 
quired momentum,  which  was  stopped  by 
the  operator,  either  by  pushing  a  stick  un- 
derneath, or  by  holding  the  band  against  tbe 
flat  part  of  the  pulley.  On  the  morning  of 
the  accident,  Ooyle  stopped  the  loose  pulleys 
In  the  usual  manner,  and,  after  taking  out 
the  plugs  from  the  oil  tubes,  started  to  pour 
In  the  oil.  He  did  this  with  his  left  hand. 
While  he  was  putting  back  the  plugs  Into  the 
tubes,  the  belting  was  suddenly  shifted  from 
tbe  tight  to  the  loose  pulley  which  he  was 
olUng.  It  Immediately  commenced  to  re- 
volve rapidly.  One  of  the  spokes  struck 
Coyle's  hand,  throwing  it  between  the  cogs 
Immediately  to  the  left  The  result  was  that 
he  lost  two  Angers  and  part  of  his  hand,  the 
use  of  which  was  entirely  destroyed. 

The  ground  upon  which  ,the  plalntitT  seeks 
to  Impose  upon  his  employer  responsibility 
for  the  accident  from  which  be  is  snftering 
Is  that;  with  tbe  machine  In  proper  order, 
the  belt  would  not  have  shifted  from  the 
right  to  the  loose  puUey.  The  defect  In  the 
machine  is  said  to  have  been  caused  by  the 
absence  of  a  bolt  which  fastened  the  lever 
to  the  guide,  and  It  is  claimed,  and  Is  beyond 
question  true,  that  inspection  by  the  master 
would  have  led  to  the  discovery  of  the  de- 
fect The  machine,  as  originally  constructed, 
had  two  bolts  making  this  fastening.  Tbe 
natural  result  of  the  absence  of  one  of  them, 
as  was  shown  by  the  testimony  produced  on 
the  part  of  the  plaintiff,  was  to  cause  tbe 
guide  to  work  loose  from  the  lever,  thereby 
making  It  possible  for  the  belting  to  shift 
from  one  pulley  to  >  another,  although  not 
thrown  over  by  the  man  operating  the  ma- 
chine. After  the  testimony  on  both  sides  was 
In,  the  trial  Judge,  considering  that  the  testi- 
mony showed,  among  other  things,  that  the 
defect  In  the  machine  which  caused  plain- 
tiff's Injury  was  an  obvious  one,  directed  a 
verdict  In  favor  of  the  defendant  The  plain- 
tiff now  seeks  to  set  aside  the  Judgment  en- 
tered upon  that  verdict. 

That  the  insecure  fastening  of  tbe  lever  to 
the  guide,  due  to  the  absence  of  a  bolt,  was 
an  obvious  defect,  and  one  which  the  plain- 
tiff, by  exercising  a  reasonable  degree  of 
caution,  would  have  discovered,  is  clearly 
shown  by  the  proofs  offered  by  him.  By 
those  proofs  It  appears  that  the  belt  had  been 
out  for  nearly  nine  months  preceding  the 
date  of  the  accident  Tbe  plaintiff  himself 
testified  that  although  he  had  not  observed 
tbe  absence  of  the  bolt  before  he  was  In- 
jured, be  noticed  Immediately  afterwards, 
while  standing  In  front  of  tbe  machine,  that 
there  was  but  one  bolt  In  the  guide,  and 
that  there  was  only  a  hole  where  the  other 
one  should  have  been.  It  cannot  be  doubted 
that  a  defect  so  easily  seen  would  have  been 
discovered  by  him  bad  he  nsed  ordinary  care 


in  observing  If  the  machine  fell  out  of  re- 
pair. Although  tbe  master  Is  charged  with 
the  duty  to  his  servant  of  providhig  reason- 
ably safe  and  proper  machinery  and  appli- 
ances for  the  latter  to  work  upon,  and  of 
using  due  care  In  keeping  such  machinery 
and  appliances  In  repair,  and  of  making  In- 
spection thereof  at  proper  intervals,  the  serv- 
.  ant  who  operates  a  machine  or  mechanical 
appliance  is  on  bis  part  also  chargeable  with 
certain  duties  with  relation  to  such  machin- 
ery and  appliances.  He  must  exercise  a 
proper  watchfulness  in  order  to  see  that,  in 
the  course  of  Its  use,  It  does  not  become  de- 
fective for  want  of  repair,  and  so  more  dan- 
gerous In  Its  operation  than  it  would  other- 
wise be.  And.  If  the  repaira  needed  are  not 
such  as  should  be  made  by  him,  his  duty 
requires  him  to  report  the  c<indltion  of  the 
machine  to  bis  employer.  And  this  duty  be- 
comes more  Imperative  when  personal  dan- 
ger to  himself  and  others  may  follow  from 
the  continued  use  of  the  machine  while  out 
of  repair.  Bailey,  Mast  Llab.  p.  169,  and 
cases  cited.  As  a  corollary  to  this  rule,  it 
follows  that,  where  a  machine  becomes  de- 
fective during  use,  and  consequently  more 
dangerous  to  operate,  and  such  defect  Is  an 
obvious  one,  which  might  have  been  dis- 
covered by  tbe  servant  by  the  use  of  reason- 
able diligence,  he  Is  presumed  to  have  taken 
upon  himself  the  risks  iaddent  to  its  further 
use  while  out  of  repair,  and,  If  Injury  re- 
sults to  him  from  such  use,  the  master  Is  not 
liable.  In  other  words,  the  servant  assumes 
all  the  risks  and  perils  usually  Incident  to 
the  employment  and  Included  In  such  risks 
and  perils  are  those  which  it  Is  a  part  of  bis 
duty  to  take  knowledge  of  by  observation. 
Foley  V.  Light  Co.,  54  N.  J.  Law.  411,  24  Atl 
487;  Chandler  v.  Ballway  Co.,  81  N.  J,  Law, 
828.  39  Ati.  674;  Jobnson  v.  Snuff  Co.,  62  N. 
J.  Law,  417,  41  Ati.  936.  The  testimony  In 
the  case  would  not  hare  supported  any  other 
verdict  than  that  directed  by  the  trial  Judge, 
and  there  was,  consequentiy,  no  error  In  the 
Instruction  complained  of.  Aycrigg's  Ex'is 
V.  Railroad  Co.,  30  N.  J.  Law,  460;  Meyers 
V.  Birch,  59  N.  J.  Law,  238,  86  Ati.  98;  Mc- 
Cormack  v.  Oil  Co.,  60  N.  J.  Law,  243,  37 
Ati.  617.  The  Judgment  of  tbe  supreme  court 
should  be  affirmed. 


(e»  N.  J.  B.  44) 

WARWICK  V.  BLT  et  aL 

(Oonrt  of  Ohaneery  of  New  Jersey.  Nor.  10, 

1899.) 

WILIf-INTBiRXST  ON  LE0ACIE3— ACTION  rOB 
LBOAOT— SET-  OFF. 

1.  Pecuniary  iMacles  bear  Interest  one  year 
from  tii'e  testator^  death,  though  the  will  ^ves 
tbe  executors  three  years  ia  which  to  settle  tiie 
estate,  "if  they  think  that  time  advantageoos." 

2.  In  an  action  for  a  legacy  ogainst  execatim 
in  their  representative  capacity  they  caoBOt  set 
off  a  claim  against  the  legatee  for  rent  doe  to 
them  as  residuary  devisees  or  as  of  tbe  tes- 
tator. 
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Bin  by  William  Warwick  agalnat  Stephen 
D.  Ely  and  another  u  executon.  Decree  ttrt 
complainant 

This  bill  la  filed  to  recover  two  legades. 
Joseph  J.  Ely  left  In  bis  wlU  flOO  to  each  of 
his  grandchildren,  Ucladin;  Joseph  J.  BSy, 
Jr^  and  Andrew  J.  Ely.  These  legatees  hare 
assigned  their  Interest  in  the  legades  to  Wil- 
liam Warwick,  the  complainant  who  now 
sues  the  executors  to  recover  the  legacies, 
with  Interest  thereon  from  a  period  h^lnnlng 
from  COB  year  after  teatator's  death. 

Aaron  T.  Dawes,  for  complainant  Rich- 
ard M.  3.  Smith,  for  defendants. 

REED,  T.  C.  The  defenses  interposed  to 
the  claim  ot  the  complainant  are  two.  It  Is 
first  Insisted  that  interest  began  to  run  upon 
the  legades  at  the  end  of  three  years  from 
probate,  instead  of  at  the  end  of  one  year 
from  the  date  of  testator's  death.  'The  sec- 
ond defense  is  that  the  execntors  have  a  set- 
off against  one  of  the  legatees  and  his  a»- 
slgnee.  Fhrst  then,  hi  respect  to  the  matter 
of  Interest  It  is  admitted  by  the  defendants 
that  u  a  rule,  hiterest  begins  to  nm  upon  a 
general  legacy  dne  year  from  the  testator's 
death.  It  is  Insisted,  however,  that  these  lega- 
cies are  aside  from  the  general  role  by  reason 
of  the  following  clause  in  testator's  will:  "I 
hereby  appoint  my  two  sons,  Stephen  D.  Ely 
and  Joseph  Addison  Ely,  executors  of  this, 
my  last  will,  authorizing  them  at  their  discre- 
tion to  employ  able  law  connsd;  and  I  give 
them  three  years  in  which  to  settle  my  estate. 
If  th^  think  that  time  advantageous."  It 
is  insisted  that  as  the  legacy  was  not  payable 
until  the  end  of  three  years  from  the  time  of 
probate  of  the  will.  Interest  does  not  begin 
to  ran  upon  them  until  they  become  payable. 
It  Is,  of  course,  entirely  clear  that  no  duty 
to  pay  these  legacies  arose  during  the  period 
of  the  three  years,  because  there  was  Imposed 
upon  the  necutors  no  duty  to  settle  the  es- 
tate In  less  than  three  years.  No  payment 
therefore,  could  have  been  successfully  de- 
manded. If,  therefore,  as  an  Inexorable  role, 
the  right  to  Interest  begins  only  when  a 
right  to  claim  payment  accrues,  the  i»osItlon 
taken  by  the  counsel  of  the  defendants  would 
be  logically  unaBsallable.  But  It  does  not 
seem  to  be  an  invariable  rule  that  the  right 
to  Interest  depends  upon  the  right  to  claim 
payment  A  conspicuous  instance  of  the  last 
statement  is  furnished  by  the  decisions  of  the 
courts  as  to  the  effect  upon  the  general  rule 
that  Interest  shall  begin  to  accrue  one  year 
from  testator's  death  of  those  statutes  which 
make  legacies  payable  one  year  from  the  date 
of  the  letters  testamentary.  Instead  of  at  the 
end  of  one  year  from  testator's  death.  If 
interest  depends  entirely  upon  the  right  to 
claim  payment  then  the  reason  of  the  rule, 
as  Judge  Wpemer  remarks,  would  make  in- 
terest payable  under  these  statutes  one  year 
from  date  of  letters  testamentary.  Woemer, 
A.dm'u  (2d  Ed.)  f  4S8.   Indeed,  some  courts 


have  BO  held.  But  the  court  of  appeals  of  this 
state,  In  Davison  v.  Rake,  46  N.  J.  Eq.  767, 
18  AtL  762,  affirming  a  decree  advised  by 
Vice  Ohancellor  Van  Fleet  held  otherwise. 
Mr.  Justice  Depue,  In  delivering  the  opinion 
of  the  court  of  appeals,  uses  this  language: 
"For  the  sake  of  general  convenience,  the 
court  holds  that  personal  estate'  should  be 
reduced  Into  possession  at  the  expiration  ot 
one  year  after  the  testator's  death,  and  npon 
that  ground  Interest  Is  payable  upon  general 
legacies  from  that  time,  unless  some  other 
period  for  the  payment  of  the  legacies  Is  fix- 
ed by  the  wiU.  Actual  payment  may,  in  many 
instances,  be  Impracticable  within  that  time, 
yet  in  legal  contemplation  tiie  right  of  pay- 
ment exists,  and  carries  with  It  the  right  to 
Interest  until  actmd  payment  Is  made."  The 
question  now  propounded  was  before  the  su- 
preme court  of  Rhode  Island  bi  the  case  of 
In  re  Spencer,  16  R.  I.  25,  12  AtL  124.  Tha 
will  In  that  case  provided  that  the  executors 
thereof  should  have  five  years  to  settle  the  es- 
tate; yet  it  was  held  that  the  i>ecunlary  lega- 
cies bore  Interest  after  one  year  from  the  tes- 
tator's death.  The  reasoning  of  Chief  Jus- 
tice Durfee  in  that  easels  especially  applicabls 
to  the  facte  In  this  case,  and  need  not  be  re- 
produced. He  cites  with  approval  the  case 
of  Kent  V.  Dunham,  106  Mass.  686.  691,  In 
which  esse  the  court  said:  "That  Interest  Is 
allowed  on  the  principle  that  it  follows  as  an 
accretion  to  the  principal  legacy,  and  does  not 
depend  on  demand  or  default  It  may  be  said 
that  it  Is  a  rule  which  reduced  to  a  certainty 
what  might  otherwise  be  the  conflicting  exer- 
cise of  discretion  by  the  execntors  or  the 
court"  Nor  do  I  see  that  the  insistence  that 
the  testator  contemplated  a  litigation,  which 
be  knew  would  prolong  the  period  of  the  set- 
tlement of  his  estete  for  more  than  a  year, 
con  In  any  way  change  the  doctrine  thus  an- 
nounced. Whatever  may  have  been  the  rea- 
son for  giving  three  years  for  the  settlement 
of  the  estate— whether  it  was  on  account  of 
the  several  inherent  difficulties  of  the  sdmln- 
Istratlon,  or  on  account  of  the  prospective  con- 
test over  the  probate— does  not  mattw,  tor 
It  would  be  the  fact  that  he  gave  the  three 
years,  rather  than  the  reasons  for  giving  it; 
that  would  fix  the  time  for  the  beginning  ijt 
Interest  If  the  general  rule  was  changed  at 
all  I  am  of  the  opinion  that  the  legatees  ar« 
entitled  to  Intereat  after  one  year  from  testa- 
tor's death. 

The  second  question  Is  whether  the  execu< 
tors  are  entitled  to  offset  an  Item  of  rent  al- 
leged to  be  due  from  Joseph  J.  Ely,  one  of  the 
legatees,  under  the  circumstances  which  the 
counsel  for  said  executors  offers  to  prove.  I 
say  "offers  to  prove,"  because  It  Is  stipulated 
between  the  counsel  that  If  the  court  holds 
that  the  offer  of  the  defendants'  counsel  is  a 
defense,  then  he  shall  be  permitted  the  op- 
portunity of  proving  It  The  offer  is  to  show 
that  this  legatee  was  in  possession  of  a  farm 
belonging  to  the  testatw  at  the  time  of,  and 
for  one  year  after,  testator'a  death.  It  la  ad- 
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mltted  that  rent  was  paid  by  him  up  to  the 
time  of  testator's  death,  but  the  unpaid  rent 
accruing  subseqQently  to  the  testator's  death 
amounts  to  the  sum  of  $300.  It  Is  offered  to 
proTO  that  the  assignee,  at  the  time  he  took 
his  assignment  of  the  legacy,  knew  of  the  ex- 
istence of  this  debt  The  land  occupied  -by 
the  legatee -was  devised  to  Stephen  D.  and 
James  A.  Ely,  who  are  the  executors  of  the 
wllL  Or,  to  state  It  more  accurately,  they, 
having  a  power  of  Bale  of  this  and  other 
property,  were  the  beneScIarles  of  the  fund 
received  from  the  sale.  Now,  It  Is  apparent 
that  the  rent  due  after  the  death  of  testator 
did  not  belong  to  his  estate,  and  could  not  be 
recovered  by  his  personal  representatives.  If 
the  will  bad  been  refused  probate,  the  rent 
would  have  belonged  to  the  heirs  of  the  Intes- 
tate. The  will  being  proved,  It  belongs  to  the 
devisees.  Whether,  during  the  abeyance  ot 
the  execution  of  the  power  to  sell,  the  rent 
belonged  to  the  beneficiaries  under  the  will  of 
the  testator/  or  to  bis  heirs,  does  not  matter, 
for  la  no  aspect  can  the  rent  belong  to  the 
personal  represeotatlves.  Tayh  LandL  & 
Ten.  I  309.  Now,  the  executors  wish  to  set 
up  t  claim  which  they  bold  as  residuary 
devisees^  or  In  which  they  hold  a  part  inter- 
est as  one  of  several  helre^  against  a  claim 
preferred  against  them  as  the  personal  repre- 
sentatives of  the  testator.  It  Is  perceived  that 
the  right  In  which  they  claim  the  rent  and 
the  right  In  which  they  defend  this  suit  are 
radically  different.  They  could  not  sue  for 
this  rent  as  executors.  If  the  claimed  offset 
Is  permitted,  the  estate  would  be  entitled  to 
the  benefit  ot  the  application  of  the  rent,  and 
the  executors  would  be  entitled  to  an  allow- 
ance for  a  legacy  as  paid,  and  would  so  hold 
BO  much  of  the  assets  for  their  own  personal 
benefit  Neither  In  equity  nor  law  can  a  set- 
off be  BDStalned,  unless  the  claims  are  mu- 
tually held  In  the  same  right  unless  In  the 
latter  conrt  a  peculiar  equity  Is  created  by 
the  circumstances.  Black  v.  Whltoll,  9  N.  J. 
Eq.  572,  577;  Brewer  v.  Norcross,  17  N.  J. 
Eq.  210,  226.  There  Is  no  equity  which  will 
permit  this  set-off,  so  the  rule  must  control 
th^t  personal  representative;  cannot.  In  an 
action  against  them  In  their  representative 
capacity,  set  off  a  debt  due  to  them  person- 
ally. Stlckney  t.  Clement,  7  Qray,  170;  Brad- 
ahaw's  Appeal,  8  Orant.  Cas.  109.  I  am  con- 
strained to  the  CMicluslon  that  the  evidence 
tendered  to  prove  a  set-off  Is  Incompetent  for 
that  purpose.  The  complainant  is  entitled  to 
a  decree  for  the  amount  of  the  assigned  lega- 
cies, with  Interest  from  September  18, 1880. 


(S9  N.  J.  E.  621) 

GRAT  V.  TAYLOR  et  aL 
(Court  of  Emus  and  Appeals  oi  New  Jersey. 

Nov.  22,  1899.) 

INSOLVENT  CORPORATION— POWERS   OF  RB- 
CBrVBRS  —  RIGHTS    OF    DIRECTORS  — 
HDLIHEF  IN  BQUITY— APPBAU 

l.llie  receiver  of  an  iosolvent  corporation 
may  recover  its  assets  withdrawn,  after  It  has 


become  insolvent,  in  order  to  sec  ore  uomn  of  Its 
directors  aealnst  a  liability  Incurred  for  tbe  cor- 
poratloD.  A  preference  of  that  diaraeter  cannot 
stand,  altboagb  at  the  time  it  Is  given  tiiere  is 
no  statutory  prohibition  against  it. 

2.  Directors  of  a  corporation,  who  have  be- 
come Its  sureties  to  creditors,  will,  on  insolvency, 
be  snbrogated  to  the  rights  of  the  creditors. 

3.  Certain  creditors  of  a  New  Jersey  corpora- 
tion brought  suit  against  it  In  New  York.  ScHue 
of  its  directors  became  its  snretles  In  order  to  re- 
lieve its  property  in  that  state  from  attadunent. 
After  adjudication  of  insolvency,  a  part  of  tbe 

Sroperty  came  to  the  bands  of  Its  receiver.  Or- 
er  was  duly  taken  forfeiting  the  corporation's 
charter.  The  recdver  represented  to  tlie  dian- 
cellor  that  tbe  attorneys  who  bad  been  d^end- 
iog  the  New  York  luit  for  the  corporation  wonld 
not  proceed  with  tbe  defense  in  his  bebalf  nnless 
tbeir  fees  for  past  services  should  be  paid,  hot 
that  if  such  fees  should  be  paid  they  would  at- 
temvt  to  proenrs  a  dismissal  of  the  ccMnplaiat 
on  the  groDud  of  forfrituie  of  charter,  for  a 
specified  fee,  and,  if  unsuccessful,  would  try 
tne  cause  for  a  spedfied  fee.  On  this  representa- 
tion the  receiver  was  authorised  to  pay,  and  did 
pay,  such  fees  In  arrear.  Shortly  uereafter,  on 
petition  of  the  creditors  and  on  notice  to  tbe  re- 
ceiver, tbe  order  for  forfeiture  was  mocUfied  ao 
as  to  permit  tbe  New  York  suit  to  proceed.  He 
creditors  laid  t>efore  the  receiver  uielr  daim  on 
the  same  basis  as  in  the  New  York  suit,  and  he 
informed  them  that  be  had  adjusted  it  for  a 
less  sum.  Tbe  receiver  afterwards  decided  not 
to  defend  the  New  York  suit,  and  so  notified  one 
of  tbe  directors.  Judgment  wss  recovered  for 
the  full  amount  of  tbe  claim.  The  directors 
compromised  with  the  creditors  for  a  sum  less 
than  tbeir  recovery,  but  exceeding  the  receiver'! 
adjustment  of  the  daim,  and  took  an  assign- 
meat  ot  tbe  judgment.  Held,  (1)  that  the  di- 
rectors had  a  lien  on  so  much  of  tbe  New  York 

Sroperty  as  came  to  tbe  bands  of  tbe  recriver; 
i)  that  tbe  directors  sbonld  be  allowed  to  prove 
tbe  claim  of  the  judgment  creditors  on  the  basis 
of  the  compromise,  and  ueed  not  relitigate  the 
matter  with  the  receiver;  (8)  that  mch  relief 
could  be  afforded  under  an  answer  by  way  ot 
cross  bill  in  a  suit  brongbt  by  the  receiver  to  re- 
cover assets  of  tbe  corporation  which  bad  been 
withdran'Q  after  insolvency,  and  bad  been  placed 
In  trust  for  tbe  indemnity  of  the  directors. 

4.  The  provision  of  tbe  general  corporation  act 
authorizing  an  apjpeel  to  the  court  of  chancery 
from  any  determmation  of  tbe  receiver  of  an 
insolvent  corporation,  is  not  tedinicai.  Bdief 
may  be  given  under  an  original  bill,  or  by  way 
of  cross  bill,  or  In  any  proceeding  by  which 
jurisdiction  may  be  secured.  If,  after  the  rec«v- 
er's  determination,  a  new  element  comes  into  tbe 
controversy.  It  is  not  necessary  to 'present  the 
same  to  the  recelv»  before  appealing  to  the 
court  tor  adjodieatioa. 

(Syllabus  by  tbe  Court.) 

Appeal  from  court  Of  chancery. 

Bill  by  George  R.  Qray,  receiver,  against 
Jerome  Taylor  and  others.  Decree  for  com- 
plainant (88  Atl.  851),  and  defendants  appeal. 
Interlocutory  decree  affirmed,  and  final  decree 
reversed. 

The  cause  waa  heard  on  bill,  answer,  and 
■tlpulatlon.  The  following  It  a  chnmoIoKlGal 
statement  of  the  facts: 

1890. 

llarcli  27tli.  The  United  States  Credlt^ 
tem  Company,  organised  mder  tbe  general 
corporation  act  of  this  state,  filed  Its  amend- 
ed certificate,  stating  its  object  to  be  to  sell 
and  furnish  a  system  of  credits,  and  to  Uolt 
and  guaranty  wholesale  dealerii  manufactgr- 
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en,  and  jobbers  agBlnat  loss  arising  bj  rea- 
Bon  of  bad  debts;  and  that  Its  buSIneu.  with 
the  prlDcipol  office  in  Newark,  N.  would 
be  carried  on  In  all  the  states  and  territories 
of  the  United  States  of  America,  and  In  other 
countries  spet^iUcU. 

April  0th.  The  company  Issued  to  the  firm 
of  S.  Hawitzer  &  Co.,  of  Kew  York  City,  Its 
policy  Insuring  them  against  a  specified  ex- 
cess of  loss  through  InsoWmcy  of  purchasers 
of  merchandise  sold  between  April  1,  1890, 
and  AprU  1,  1881. 

1893. 

Rawltzer  &  Co.,  bavlDg  made  a  claim,  un* 
der  and  within  the  limit  of  tbeir  policy,  for 
96,912.26,  and  Interest  from  November  28, 
1891,  which  was  disputed,  began  suit  thereon 
In  the  supreme  court  of  the  state  of  New 
Tork,  and  either  issued,  or  were  about  to  Is- 
sue, a  warant  of  attachment  against  property 
in  that  state  belonging  to  the  company  ex- 
ceeding In  value  The  amount  of  their  claim, 
which  process  the  laws  of  that  state  allow 
^gainst  a  foreign  corporation. 

July  24th.  Henry  Untermeyer  and  Adolph 
Hellenbei^,  two  of  the  flfteen  directors  of  the 
company,  at  Its  request,  gave  bond  to  Raw- 
ftzer  &  Co.  In  $12,000,  conditioned  to  pay  any 
recovery  in  the  action,  and  the  attachment 
was  discharged  or  not  execnted.  The  com- 
pany, however,  entered  appearance  and  filed 
answer  in  the  cause. 

September  2Sth.  The  board  of  directors  of 
the  company  passed  a  resolution  requesting 
its  members  to  "rebond"  Messrs.  Untermey- 
er  and  Hellenberg,  and  on  the  same  day 
twelve  of  the  other  directors,  of  whom  Jer- 
ome Taylor  was  one,  gave  to  those  gentle- 
men their  written  obligation  to  bear  pro  rata 
with  them  the  payment  of  any  sum  they 
should  be  called  on  to  pay  by  reason  of  said 
bond,  In  case  the  corporatlott  should  be  on- 
able,  by  reason  of  Insolvency  or  otSierwlse,  to 
rebnbnrse  tbem. 

1894. 

July  Slst.  A  report  from  the  company's 
books  made  to  the  New  Jersey  commissioner 
of  banking  and  Insurance,  by  examiners  ap- 
pointed by  him,  showed  on  July  1st  an  Im- 
pairment in  value  of  ?85,766.13  in  the  capital 
stock  of  the  company,  then  $285,550. 

August  17th.  The  executive  committee  of 
the  board  of  directors  of  the  company  adopt- 
ed the  following  resolution,  viz.:  "Moved 
that  we  make  a  deposit  of  |6,000  with  Jerome 
Taylor,  for  blm  to  hold  In  trust  to  cover  any 
liability  on  the  bond  given  by  Messrs.  Unter- 
meyer  and  Hellenberg  fn  the  Rawltzer  case." 
The  sum  named  was  paid  to  Mr,  Taylor,  who 
on  August  21st  deposited  It  with  the  Fidelity 
Title  &  Deposit  Company. 

August  20th.  At  a  meeting  of  the  board  of 
directors,  the  president  reported  that  the  re- 
sult of  an  examination  of  the  company's  af- 
fairs by  such  commissioner  showed  an  Im- 
pairment of  capital  of  about  $60,000.  The 
feasfblll^  of  procnrlng  a  surrender  and  can- 
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ceUatlon  ot  stock  in  proportion  was  discussed, 
and  the  executive  committee  was  authorized 
to  consult  counsel,  and,  if  then  they  should 
be  satisfied  that  It  was  for  the  best  Intraests 
of  the  company,  to  make  application  for  a  re- 
ceiver. 

August  21st  Mr.  Knlgbt,  one  of  the  direct* 
ors,  and  also  one  of  the  coimsel,  of  the  com- 
pany, notified  the  deputy  commissioner  of 
banking  and  insurance  that  the  company  had 
that  morning  stopped  IssiUng  policies  because 
of  its  Insolvency,  and  the  next  day  a  new 
examination  was  made.  The  directors  and 
officers  of  the  company  then  told  the  deputy 
commissioner  that  the  company  was  Insol- 
vent, and  e3q>ressed  a  wish  that  a  receiver 
should  be  appointed  as  toon  as  possible,  as  a 
great  many  claims  were  pressing,  and  they 
did  not  wish  to  prefw  one  creditor  over  an- 
other. 

August  22d.  The  examiners  reported  to  the 
commissioner  that  further  Investigation  show- 
ed that  the  amount  charged  for  liabilities  on 
claims  in  process  of  adjustment  was  Insuffi- 
cient, and  the  Impairment  of  capital  on  July 
1st  was  $195,766.13. 

Aogust  23d.  The  commissioner  filed  his  bill 
against  the  con^uny  for  an  adjudication  of 
insolvency  and  appointment  of  receiver,  and 
the  chancellor  made  order  to  show  cause 
thereon,  returnable  September  4th,  and  ap- 
pointed George  R.  Qray  temporary  receiver. 

B^itember  4th.  Tbe  receiver  made  his 
sworn  report,  showing  an  excess  of  liabilities 
over  assets  of  $280,841.25.  This  Included  as 
a  liability  the  sum  of  $101,290.16  as  return 
premiums  on  cancellation  of  polldes.  and  did 
not  Include  capital  stock.  On  the  same  day 
tbe  chancellor  adjudged  that  the  company 
was  Insolvent,  and  appointed  Mr.  Gray  per- 
manent receiver. 

Septemlwr  6th.  Order  was  made  requiring 
creditors  to  present  their  claims  within  four 
months,  and  directing  notice  of  the  order  to 
be  mailed  each  creditor. 

October  2d.  Order  was  made  declaring  the 
company's  charter  forfeited  and  void,  except 
for  collecting  and  distrllmting  assets. 

November  7th.  The  receiver  filed  jratltlott 
representing  that  before  his  appointment  two 
suits  had  been  begun  In  New  Tork  against  the 
company,  one  by  Douglas  L.  White  for  $4,000, 
and  one  by  S.  Rawltzer  &  Co.  for  $3,000;  that 
in  the  latter  case,  In  order  to  dissolve  an  at- 
tachment, the  company  gave  a  bond  In  $6,* 
000,  with  a  surety,  and  to  secure  the  surety 
deposited  $6,000  with  Jerome  Taylor;  that  the 
defense  of  both  suits  was  Intrusted  to  the  firm 
of  Rose  &  Putzel,  lawyers,  of  New  Tork  Cl^, 
in  whose  hands  all  papers  and  documents 
were  placed;  that  said  firm  had  sent  a  bill 
to  the  company,  before  its  Insolvency,  for 
$500  retaining  fee  and  for  preparation  of  the 
cases;  that  It  would  be  impossible  for  the 
receiver  to  defend  the  suits  successfully  with- 
out such  papers  and  documents;  that  Rose  & 
Pntsel  refused  to  deliver  up  the  papers  and 
documents,  or  go  on  with  the  casein  unless 
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fhelr  bill  of  9S00  Aould  be  paid;  that,  In  the 
recelTer'B  opinion,  it  would  be  adTlul>le  to 
baTe  Rose  &  Pntzel  continne  In  charge  of  the 
cases,  and  that  they  had  agreed  with  the  re- 
ceWer  to  attempt  to  hare  the  cases  dismissed 
on  accoimt  of  the  forfeiture  of  the  company's 
charter,  and.  If  they  succeeded,  would  make 
only  a  further  charge  of  9200,  and  If  unsuc- 
cessful, and  should  try  the  cases,  they  would 
make  only  a  further  charge  of  $600,  which 
charges,  in  the  opinion  of  the  receiver,  were' 
fair  and  reasonable.  The  receiver  prayed  per- 
mission to  pay  Rose  ft  Putzel  fSOO'OUt  of  the 
assets  of  the  company,  and  for  such  other  re- 
lief as  might  be  equitable;  and  on  the  same 
day  order  was  made  for  payment  to  Rose  ft 
Pntzel  of  for  their  services  mentioned  In 
said  petition. 

1896. 

March  Sth.  The  receiver  r^rted,  Inter  alia, 
that  he  bad  mailed,  on  postal  cards,  notice  of 
the  order  to  limit,  to  1,100  creditors;  then, 
when  the  company  came  Into  his  hand^  he 
found  176.034  of  contested  claims,  and  that 
legal  proceedings  had  already  been  com- 
menced In  New  York  Olty  and  other  places 
named;  that  a  large  majority  of  those  cases 
bad  been  discontinued,  and  dalms  filed  with 
blm  as  receiver,  but  that  some  at  them  were 
yet  In  court 

1896. 

March  Sth.  The  receiver  reported,  Inter 
alia,  that  three  suits  begun  before  his  ap- 
pointment—one In  each  of  the  states  of  Massa* 
chusetta,  New  York,  and  Michigan— were  still 
pending. 

Jnne  29th.  The  sworn  claim  of  Rawltzer  & 
Co.  was  presented  to  the  receiver  for  (6,912.- 
16,  and  Interest  from  November  28, 1801. 

September  Sth.  The  receiver  reported.  Inter 
alia:  "Of  the  three  cases  which  were  pending 
before  my  appointment  In  foreign  Jurisdic- 
tions, one,  pending  in  Massachusetts,  has 
been  decided;  the  other  two,  In  New  Yoc^ 
are  still  pending;  *  •  •  amoant  of  claims 
pending  In  court  of  New  York  state  and  un- 
settled, SI  1,584.67." 

October  23d.  The  receiver  sent  to  Rawltzer 
ft  Co.  a  letter  as  follows:  "Dear  Sirs:  I  have 
taken  up  your  claim  against  the  United  States 
Credit-System  Company,  and  from  the  facts 
presented  by  you  to  me,  and  on  examination 
of  jour  books,  I  adjust  it  as  follows:  [Here 
are  stated  various  Items,  aggregating]  (5,128.- 
90;  Interest  from  December  1, 1881,  to  August 
23.  1894,  the  date  of  iQSolveacy  of  the  com- 
pany, $837.56.  I  therefore  allow  your  claim 
for  I5.9G6.55.  I  have  deducted  from  the  Scho- 
fleld  claim  the  amount  you  might  have  real- 
ized during  the  six  months  succeeding  the  ex- 
amination of  your  certificate.  I  bold  that  In 
such  a  case,  where  the  Insured  has  been  of- 
fered a  settlement  and  refuses  it,  the  com- 
pany must  have  the  benefit  of  the  offer.'* 

1897. 

January  26th.  The  receiver  sent  to  Jerome 
Taylor  a  letter  as  fdlows:  "Dear  Sir:  Some 


days  ago  I  received  a  letter  from  Meesra, 
Rose  ft  Futzel,  stating  that  the  Rawltzer  case 
would  soon  be  tried,  and  asking  me  If  I  wUh 
ed  them  to  defend  It  for  me.  I  answered,  say- 
ing that  I  would  not  do  anything  In  the  mat* 
ter,  and  did  not  wish  them  to  appear  for  me. 
I  notify  you  of  this,  as  I  consider  It  only  right 
that  the  sureties  who  may  be  liable  tor  any 
Judgment  recovered  In  this  case  should  know 
about  its  conditions.  My  counsel  Is  now  pre- 
paring a  blU  to  test  the  rtght  to  the  $6,000 
now  on  deposit  with  the  Fiddlty  Title  ft  De- 
posit Company." 

March  Sth.  Rawltzer  ft  Co.  recovered  In 
their  New  York  action  the  sum  of  about  $9,- 
600,  and  shortly  afterwards  brought  suit 
against  the  sureties  on  their  bond. 

March  10th.  The  receiver  filed  the  bill  In 
this  cause,  seeking  to  recover  the  $6,000  de- 
posit as  illegally  withdrawn  from  the  assets 
of  the  company  after  knowledge  of  Its  loaol- 
Tency,  In  violation  of  the  duty  of  the  directors. 

April  26th.  Twelve  of  the  directors  contrib- 
uted $750  each,  and  therewith  compromised 
the  New  York  Judgment  for  $9,000,  and  at 
their  request  Rawltzer  ft  Co.  assigned  to  Uzal 
H.  McCarter,  in  trust  for  them,  the  Judgment 
the  claim  presented  to  the  Receiver,  and  what- 
ever interest  the  firm  had  In  the  Taylw  de- 
posit 

June  llQi.  The  defendants  filed  their  an- 
swer, denying  knowledge  by  the  directors 
on  August  17,  18M,  of  the  Qompany's  In- 
solvency, and  denying  Insolvency  In  fact 
and  setting  up  the  recovery,  payment  and 
assignment  above  stated,  and  praying  sub- 
rogation to  all  rights  of  Rawltzer  ft  Ca 
and  the  sureties,  and  that  the  claim  present- 
ed to  the  receiver  might  be  amended  so  as  to 
embrace  the  amoant  as  recovered  In  New 
York. 

The  vice  chancellor  advised  a  decree  that 
the  trust  tnnd  nt  16,000  should  be  paid  to 
the  receiver;  that  the  12  directors  who  paid 
Rawltser  ft  Co.  ahoald  have  &  lien  on  so 
much  of  the  property  of  the  company  i^on 
which  an  attachment  Issned  In  Mew  YoA 
as  came  Into  the  hands  of  die  receiver,  to  be 
ascertained  by  a  master;  and  that  fnrOm 
equity  should  be  reanrved.  In  nipport  (tf 
this  decree,  be  filed  the  following  mem- 
orandum opinion,  vlx.: 

"I  am  of  the  opinion  that  the  $6,000  paid 
to  the  defendant  TayltH*,  In  trust,  to  cover 
any  liabilities  of  the  sureties  on  the  bmd 
given  by  Messrs.  Untermeyer  and  othon, 
cannot  be.  retained  by  the  trustees  for  that 
purpose.  The  condition  of  the  company,  at 
the  thne  when  tiie  resolution  was  passed  to 
make  such  disposition,  was  such  as  prevoit- 
ed  the  directors  from  putting  any  of  its  as- 
sets In  pledge  for  the  special  benefit  of  any 
director.  So  far  there  must  be  a  decree  for 
the  complainant  But  I  .am  of  the  opinion 
that  those  who  paid  the  claim  of  the 
plaintiffs  in  attachment'  in  New  York,  and 
who  had  secured  the  discharge  of  the  com- 
pany's property  in  New  York  from  the  ilea 
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of  the  attachment,  axe  entitled  to  be  subro- 
gated to  the  position  of  the  plalntlfls  In  at- 
tachment having  the  lien  upon  this  property. 
The  value  of  the  property  so  covered  by  the 
attachment  lien,  and  bo  discharged  from  the 
Hen,  as  such  value  was  ascertained  by  the 
sale  of  said  property  by  the  receiver,  belongs 
to  the  paying  sureties.  In  so  far  as  it  is  nec- 
essary to  repay  them.  This  relief  is  prayed 
for  In  the  answer,  which  answer  can  be,  by 
consent,  regarded  in  this  particular  as  a 
cross  bill,  as  I  understand  the  receiver  wish- 
es to  settle  all  equities.  If  possible,  in  this 
suit  I  am  unable  to  see  bow  the  doctrine 
of  subrogation  can  give  the  sureties  a  Uen 
upon  such  property,  subject  to  the  Uen  of 
the  attachment,  which  was  not  in  existence 
at  the  time  of  the  company's  Insolvency. 
Tlie  sureties,  having  paid  the  attaching  cred- 
itors, are,  of  course,  subrogated  to  the  posi- 
tion of  those  creditors,  and  can  prove  against 
the  insolvent  corporation  as  snch,  and  re- 
ceive their  dividend.  But  when  the  question 
arises,  how  far  the  right  of  the  attaching 
creditors,  to  which  the  sureties  are  subro- 
gated, is  good  In  rem,  namely,  as  a  specific 
Hen  upon  the  company's  property,  then  It  Is 
apparent  that  the  property  must  have  ex- 
isted, at  the  time  of  the  Insolvmcy,  In  specie. 
A  lien  could  not  follow  property  converted 
Into  money  by  the  company  previous  to  Its 
Insolvency,  nor  can  It  follow  the  money  aris- 
ing from  such  conversion,  nor  can  It  reach 
the  general  assets  of  the  company.  I  will 
advise  a  decree  for  inbiogatton  to  the  ex- 
tent indicated." 

The  parties  having  agreed  that  all  of  the 
property  upon  which  an  attachment  Issued 
In  New  York  became  a  lien,  that  came  to 
the  receiver's  hands,  had  been  sold  for 
$107.60,  the  cause  was  heard  on  the  equity 
reserved,  and  decree  was  advised  that  the 
sum  last  named  should  be  paid  to  the  12 
directors,  and  that  the  other  relief  prayed 
In  the  answer  should  be  denied.  In  supi>ort 
of  this  decree,  the  vice  chancellor  filed  the 
following  opinion,  viz.: 

"Tlie  language  of  the  former  opinion, 
namely,  'The  sureties,  having  paid  the  at- 
taching creditors  [the  amount  due  snch  cred- 
itors from  the  Credit-System  Ck>mpany],  are, 
of  course,  subrogated  to  the  position  of  those 
creditors,'  etc.,  leaves  open  the  question  how 
the  amount  due  the  attaching  creditors  la 
to  be  determined.  As  to  the  liability  of  the 
sureties  it  was  to  be  determined  by  a  Judg- 
ment, because  this  was  the  term  of  their 
obligation.  But  the  question  In  hand  Is,  how 
is  It  to  be  determined  In  respect  of  the  re- 
ceiver? The  language  used  In  the  former 
memorandum  referred  to  the  payment  of 
such  debts  as  could  be  proved  against  the 
receiver,  not  proved  against  the  sureties,  al- 
though It  was  to  be  presumed  that  the  same 
amount  could  be  proved  against  both,  al- 
though the  respective  claims  were  assertable 
In  different  forums.  It  Is  entirely  clear,  In- 
asmuch as  those  paying  the  claim  of  the  at- 


taching creditors  stood  In  the  steps  of  such 
creditors,  the  rights  of  the  former  can  be 
no  greater  than  of  the  latter  against  the  re- 
ceiver. The  creditors  could  only  prove 
against  the  receiver  In  this  court.  They 
could  not  draw  the  settlement  of  the  amount 
of  their  claim  against  the  corporation  into 
the  courts  of  New  York,  so  as  to  bind  the  re- 
ceiver. It  would  have  been  Improper  for  the 
receiver  to  submit  the  question  to  the  court 
of  New  York.  He  therefore  very  properly 
took  no  notice  of  the  New  York  action,  which 
was  litigated  expressly  and  entirely  for  the 
purpose  of  fixing  the  liability  of  the  sureties 
under  the  condition  of  the  bond  which  they 
had  given.  The  sum  found  due  by  the  judg- 
ment In  that  suit  has  no  force  whatever 
against  the  receiver,  and  can  receive  no  rec- 
ognition in  this  court  The  amount  of  the 
debt  due  to  the  attaching  creditors  is  fixed, 
by  the  only  method  which  can  be  recognized, 
at  (6,966.55.  As  they  had  tbe  right  to  prove 
for  this  sum  only,  and  as  the  right  of  the 
paying  sureties  stands  In  the  stead  of  the 
attaching  creditors,  I  am  constrained  to  the 
conclusion  that  the  sureties  can  prove  for  no 
more." 

James  B.  Howell,  tta:  appellants.  Howard 
W.  Hayes,  for  respondent 

COLLINS,  J.  (after  stating  the  facts).  On 
the  principal  subject  of  this  litigation,  the 
result  reached  by  tbe  learned  vice  chancellor 
accords  with  the  opinion  read  by  him  for 
this  court,  when  be  was  one  of  Its  members, 
In  tbe  case  of  Montgomery  v.  PhlUIps,  53  N. 
J.  Eq.  203.  81  Ati.  622.  It  Is  quite  clear  that 
the  withdrawal  of  assets  by  vote  of  the 
executive  committee  of  tbe  board  of  directors 
of  the  United  States  Credit-System  Company, 
in  order  to  create  a  trust  fund  to  secure  some 
of  the  directors  of  the  company  against  an 
antecedent  liability,  was  Illegal,  If  tbe  com- 
pany was  Insolvent  at  the  time  of  such  with- 
drawal. Even  without  statutory  prohibition, 
then  nonexistent  a  preference  of  that  char- 
acter cannot  stand.  The  appellants  challenge 
the  proof  of  Insolvency,  but  It  seems  to  us 
ample.  The  stipulation  In  tbe  cause  Is  to 
the  effect  that  the  facts  set  out  In  the  several 
papera  specified,  among  which  are  the  bill 
for  receiver  and  accompanying  affidavits  and 
tbe  report  of  tbe  temporary  receiver,  so  far 
as  relevant  to  the  issue,  are  admitted.  In 
the  preface  to  this  opinion  are  recited 
facts,  derived  from  those  and  other  admit- 
tedly correct  documents,  that  establish  In- 
solvency, and  knowledge  of  the  directors  of 
that  condition,  as  early  as  August  21,  1894, 
the  date  of  the  deposit  of  the  trust  fund. 
The  statement  of  the  bill,  evaded  by  the 
answer.  Is  that  the  money  was  not  even  paid 
to  Mr.  Taylor  until  that  date,  although  the 
resolution  of  the  executive  committee  was 
passed  on  August  17th;  but  we  think  that 
insolvency  antedated  tbe  resolution.  The 
condition  found  by  tiie  recelva  was  not  the 
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growth  of  a  week.  The  directors,  and  es- 
pecially tbe  executive  committee,  were  bound 
to  l£now,  and  muat  be  presumed  to  bare 
known,  tbe  state  of  affairs.  Indeed,  It  la  too 
plain  to  admit  of  discu&slou  tbat  tbe  resolo- 
tlon  was  passed  because  tbe  directors  fore- 
■ftw  tbe  speedy  termination  of  tbe  company's 
career. 

On  tbe  subsidiary  question  of  tbe  rigbt  of 
the  sureties  to  a  lien  on  tbe  New  York  as- 
sets, we  also  agree  witb  the  vice  chancelloT. 
Only  so  much  of  tbe  properly  as  remained  In 
specie  couM  be  fcrilowed  In  the  hands  of  the  re- 
ceiver. The  lieu  on  the  residue  was  gone  as  soon 
as  tbe  property  was  dispersed,  in  the  course 
of  a  business  conducted  under  the  direction 
of  the  sureties  themselves.  There  is  fnore 
doubt  If  any  lien  at  all  existed.  Tbe  bill  and 
answer  assume  an  attachment,  but  tbe  obliga- 
liou  of  the  sureties  recites  only  an  Intention 
to  issue  a  warrant,  which  It  was  desired  to 
prevent.  The  receiver  has  not  appealed,  and, 
as  the  decree  is  equitable  In  this  regard,  it 
will  not  be  disturbed. 

On  the  remaining  subject  of  dispute  tbe 
final  decree,  we  think,  was  wrong.  It  Is  set- 
tled that,  unless  there  Is  something  In  statute 
or  decretal  order  tantamount  to  dissolution,  a 
pending  action  against  a  corporation  may  reg- 
ularly proceed,  notwithstanding  an  adjudica- 
tion .of  Insolvency,  and  the  appointment  of  a 
receiver  to  wind  up  Its  affairs  and  distribute 
its  assets  among  creditors  and  stockholders, 
and  this  is  true  although  the  action  Is  In  tbe 
courts  of  another  state  than  that  of  the  home 
Jurisdiction;  and,  under  the  federal  constitu- 
tion, the  Judgment  In  the  action  will  be  con- 
clusive upon,  every  one.  Pringle  v.  Wool- 
wortb,  90  N.  Y.  502.  The  order  of  forfeiture 
of  the  charter  of  the  United  States  Credit- 
System  Company  worked  a  dissolution  of  tbe 
company,  and  It  has  been  held  in  the  United 
States  supreme  court  that.  In  such  a  case,  a 
pending  action  abates.  Pendleton  v.  Russell, 
144  U.  S.  640,  12  Sup.  Ct  743,  36  L.  Ed.  574. 
Therefore  a  modification  of  that  order  was 
necessai*y  In  order  to  permit  tbe  New  York 
action  to  proceed,  and  was  very  properly 
made  by  tbe  chancellor.  It  would  have  been 
unjust  to  deprive  tbe  plaintiffs  In  that  action 
of  tbe  advantage  of  the  bond  that  had  been 
given  them  In  lieu  of  an  attachment,  and 
they,  of  course,  could  not  have  availed  them- 
selves of  tbat  bond  If  they  bad  not  been  al- 
lowed to  proceed  to  Judgment  They  were  al- 
lowed to  proceed,  and  tbe  consequent  Judg- 
ment ought  to  be  given  its  normal  effect.  It 
was  said,  however,  although  obiter,  by  Mr. 
Justice  Field,  In  Pendleton  v.  Russell,  ubl 
supra,  tbat  a  receiver  cannot  take  charge  of 
any  proceeding  In  a  foreign  Jurisdiction  by 
commencing  an  action,  or  defending  an  exist- 
ing action,  without  express  authority  of  the 
court  whose  officer  he  Is,  so  as  to  bind  any 
property  or  effects  in  his  bands  as  receiver. 
This  la  too  broad,  and  the  cases  cited  do  not 
support  the  dictum.  Implied  authority  or  ra^ 
Iflcatlon  win  be  snfBcfeot  to  support  eTen  af- 


flrmatlTe  action  (Smith  r.  Kzpress  Oo.,  132 
lU.  279,  25  N.  B.  525),  and.  If  the  doctrine  had 
any  applIcatioD  here,  tbe  chancellor's  order 
of  November  7.  1894,  was  ample  warrant  fot 
tbe  receiver  to  defend.  In  Reynolds  v.  Stock 
ton,  140  U.  S.  254,  278,  11  Sup.  Ct  773,  35  L. 
Ekl.  464,  It  was  well  said  by  Mr.  Justice 
Brewer  that  whatever  matters  are  by  the 
courts  of  primary  .administratiou  permitted  to 
be  litigated  In  the  courts  of  another  state 
come  within  the  rule  of  conclusiveness.  The 
receiver,  respondent  In  this  cause,  does  not 
dispute  the  soundness  of  these  views;  but  he 
contends  that,  by  laying  before  him  as  receiv- 
er their  claim  against  the  Insolvent  corpora- 
tion, Rawitzer  &  Co.  abandoned  their  New 
York  action,  and  submitted  themselves  to  the 
exclusive  Jurisdiction  of  New  Jersey.  How 
the  claim  came  to  be  presented  or  received 
so  long  after  tbe  orAee  to  limit  creditors  had 
expired  is  not  explained.  Probably  no  notice 
of  the  order  was  sent  to  Rawitzer  &  Oo.,— 
an  omission  significant  of  tbe  understanding 
of  the  receiver,  so  often  Implied  in  his  va- 
rious reports  to  tbe  chancellor,  that  their 
claim  was  in  litigation,  and  did  not  need  to 
be  presented.  Presentation  at  some  time  was 
doubtless  thought  necessary  by  the  creditor, 
and  lest  there  might  be  a  dividend  omitting 
the  claim,  which  might  lead  to  embarrass- 
ment, it  was  thought  best  not  to  delay  it  till 
after  the  trial  of  the  action.  We  agree  to  the 
view  that  presentation  was  necessary.  The 
order  to  limit  creditors  was  purely  adminis- 
trative, not  required  by  tbe  statute  in  force 
at  the  time  It  was  made  (1  Oen.  St  804),  and, 
on  reasonable  excuse,  would  have  been  open- 
ed, almost  of  course,  at  any  time  before  dis- 
tribution. Under  the  terms  of  the  order,  if 
notice  was  not  mailed  Rawitzer  &  Go^  their 
presentation  of  claim  was  timely.  At  all 
events.  Its  regularity  Is  not  questioned.  The 
contention  that  it  worked  an  abandonment 
of  the  New  York  action  has  no  basis.  A  like 
argument  was  repudiated.  In  a  case  almost 
identical  with  this,  by  Judge  Woods,  in  the 
circuit  court  of  the  United  States  for  Indiana. 
Pine  Lake  Iron  Co.  v.  La  Fayette  Car  Works 
(C.  C.)  6S  Fed.  853.  Tbe  learned  Judge  held 
in  tbat  case  tbat  the  proving  of  a  claim,  with- 
out any  reference  to  a  pending  suit  in  another 
jurisdiction,  of  which  suit  the  receiver  had 
knowledge,  was  no  waiver  of  the  suit  and 
that  tbe  Judgment  afterwards  therein  recover- 
ed was  conclusive.  It  would  be  most  Inequi- 
table in  this  cajse,  in  view  of  the  action  of  the 
receiver  and  tbe  ordefs  of  the  chancellor,  to 
hold  these  aureties,  but  not  the  receiver, 
bound  by  the  New  York  Judgment  The  no- 
tice given  by  the  receiver  to  Mr.  Taylor  was 
consistent  witb  a  decision  on  his  part  tbat  he 
had  no  defense  to  the  action.  To  Interpret  U 
now  as  a  notice  that  he  meant  to  draw  the 
litigation,  as  far  as  he  was  concerned.  Into 
New  Jersey,  is  not  permissible.  He  gave  no- 
tice neither  that  Rawitzer  &  Co.  had  laid 
their  claim  before  him  aa  receiver,  nor  tbat 
he  had  passed  t^Km  It   Tbe  recoTety  l> 
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New  York  is  simply  for  tbe  claim  as  constant- 
ly made  by  Rawltzer  &  Co^  with  Interest  and 
costs.  Inteiest  alone  brings  the  claim  above 
the  sum  for  which  the  Judgment  was  com- 
promised. The  dl£ference  between  the  parties 
extended  only  to  the  Schofleld  loss,  as  to 
which  the  receiver  sought  to  apply  a  harsh 
and  doubtful  Interpretation  of  the  policy.  Hie 
Judgment  must  be  held  to  be  condu^Te  every- 
where snd  upon  every  one. 

We  must  still  consider  how  to  give  effect  to 
this  Judgment.  The  respondent  Insists  that 
no  other  practice  can  be  sanctioned  than  a 
Judicial  determination  by  the  receiver,  sub- 
ject to  appeal  to  the  chancellor.  A  revision 
of  the  general  corporation  act  took  effect  July 
4,  1896  (P.  L.  277),  a  few  days  after  the  pres- 
entation of  the  claim  of  Rawltzer  &  Co.,  and, 
as  it  affords  more  color  for  the  receiver's  In- 
sistence than  can  be  found  In  the  Totmer 
statute,  I  will  consider  It  as  applicable  to  the 
claim,  doubtful  though  that  construction  may 
be.  By  section  76,  the  receiver  may  examine 
witnesses,  and  must  pass  upon,  and  allow  or 
disallow,  all  claims  presented,  or  any  part 
thereof,  and  notify  the  claimants  of  his  de- 
termination. This  was  a  new  provision  In  the 
law.  Previously  the  only  powers  of  the  re- 
ceiver were  satb  as  might  be  fairly  Implied 
from  the  secttoo  next  cited.  Section  78  reads 
as  follows:  "Every  such  Insolvent  corpora- 
tion or  any  person  aggrieved  by  the  proceed- 
ings or  determination  of  such  receiver  in  the 
discharge  of  his  duty  may  appeal  to  the 
court  of  chancery,  which  court  shall  In  a  sum- 
mary way  hear  and  determine  the  matter  com- 
plained of  and  make  such  order  touching  the 
same  as  shall  be  equitable  and  Just"  This 
language  Is  identical  with  the  first  clause  of 
section  82  of  the  former  act,  except  that  there 
tlie  court  is  designated  as  the  chancellw.  In 
that  section,  also,  was  contained  a  grant  of 
chancery  Jurisdiction  and  procedure,  that  the 
revisers  have  omitted  as  unnecessary.  The 
"appeal"  given  is  not  technical.  The  word  is 
used  in  a  broad,  general  sense.  No  particular 
form  Is  prescribed,  and  there  is  no  reason 
why  the  Jurisdiction  should  not  be  appealed 
to  by  any  recognized  form  of  chancery  proce- 
dure. Indeed,  in  this  case,  affirmative  action 
was  needed;  for,  after  the  presentation  of 
tbe  claim  to  the  receiver  and  his  action  there- 
on, a  new  and  controlling  element  arose, 
namely,  the  Judgment.  It  was  necessary  to 
amend  the  claim  so  as  to  embrace  that  Judg- 
ment, and  it  was  proper  to  invoke,  to  that 
end,  the  direct  Jurisdiction  ot  the  chancellor, 
and  to  ask  decree  of  its  conclusiveness.  That 
was  precisely  the  course  adopted  by  Judge 
Woods  in  the  case  decided  by  him,  above  cit- 
ed. It  would  be  Idle  formality  to  take  a  de- 
cree to  amend  the  claim,  and  then  argue  be- 
fore the  receiver  the  effect  of  the  Judgment, 
subject  to  an  appeal  from  his  adverse  decision 
to  the  chancellor,  and  then  to  this  coiurt.  The 
necenl^  for  amendment  gave  Joris&ction, 
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which,  being  obtained,  ought  to  be  held  for 
all  purposes.  It  was  proi>er,  furthermore,  to 
settle  all  cognate  equities  in  the  suit  brought 
by  the  receiver.  Good  practice.  Indeed,  re- 
quired a  pleading  by  way  of  cross  bill,  but  the 
vice  chancellor  rightly  considered  that  as 
nonessential,  and  the  pleadingly  of  course, 
can  be  properly '  molded. 

A  question  arises  as  to  the  amount  to  be  es- 
tablished as  a  lawful  claim  against  the  com- 
pany. This  is  not  without  difficulty,  but  It 
would  seem  that  the  directors,  standing  In  the 
position  of  sureties,  ought  not,  although  as- 
signees of  the  Judgment,  to  be  allowed  more 
than  the  sum  actually  paid  for  It;  and  that  Is 
our  decision. 

The  Interlocutory  decree  will  be  affirmed, 
and  the  final  decree  will  be  reversed,  for  the 
purpose  of  modification,  so  as  to  establish  a 
claim  upon  the  assets  «f  the  corporation,  pro 
rata  with  the  other  creditors  whose  claims 
have  been  or  shall  be  established,  in  favor  of 
Uzal  H.  McCarter,  trustee,  for  the  sum  of 
f8,000,  less  fl07.SO  awarded  by  the  decree, 
and  subject  to  a  rebate  of  Interest  to  August 
23,  1884.  the  date  to  which  the  adjudged  in- 
solvency relates.  Mayw  t.  Attorn^  OenermL 
82  N.  i.  Bq.  816. 


m  N.  J.  B.  ZM) 
FEB  T.  BHARKBT  ct  al. 

(Court  of  Cbaaeery  of  Mew  Jersey.  Nor.  6, 

1899.) 

SPBCIFIO    FBRrORMANCB  —  STATITTD  OF 
VRAUDB— HARRIED  WOHBN^-GW- 
VEYANCB-TITLE. 

1.  The  statute  of  frauds  must  be  pleaded  to 
be  relied  upon  as  a  defense. 

2.  Where  one  tskes  poBseaeion  of  land,  sad 
makes  improvements  thereoBt  under  a  contract 
evidenced  only  by  a  receipt  for  the  purchase 
price,  there  Is  a  part  performance,  sufficient  tc 
take  the  contract  oat  of  the  statute  of  frauds. 

S.  When  a  father  conveyed  land  to  his  son  in 
setUement  of  the  son's  claim  against  him,  the 
deed  should  have  included  the  land  in  question, 
for  which  the  bod  afterwards  paid  the  father 
$26,  and  took  his  receipt  therefor,  me  aon 
took  poBses^n,  and  built  a  bam,  which  he  some 
rears  later  removed  becaose  the  gioaad  was  so 
wet  it  affected  the  health  of  his  horses.  Tiia 
father  subsequently  conveyed  the  land  to  his 
daughter,  the  defendant,  who  took  title  with 
notice  of  the  son's  claim.  The  receipt  for  $26, 
and  also  the  receipt  in  settlement  of  the  son's 
claim  against  the  father,  were  Introduced  in  evi- 
dence. The  Bisters  testified  that  the  son  was 
continually  quarreling  with  his  father,  and  In- 
asting  on  the  latter  giving  back  the  $S6;  that, 
after  about  aeveo  years,  the  father  gave  him 
$25,  RTfi  he  agreed  to  surrender  possession  of 
the  land  and  bring  back  the  receipt,  but  never 
did.  This  the  son  denied;  said  be  quarreled 
with  bis  father,  but  over  other  matters.  T.,  an 
intimate  friend  of  the  family,  testified  that  the 
father,  both  before  and  after  the  time  defend- 
ant claimed  the  contract  was  rescinded,  pointed 
out  to  him  the  land  hi  controversy  as  betoDging 
to  the  son;  that  be  never  heard  it  meDtioned 
that  the  contract  bad  been  rescinded,  or  the 
money  repaid;  that  be  urged  the  futber  on  sev- 
eral occasions  to  make  a  deed  to  the  son.  I. 
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aud  the  son  both  teetified  thst  the  father  gave 
an  an  excuse  that  it  would  be  too  ezpensive  to 
have  the  land  surveyed,  and  a  deed  made.  Held 
InauQIcient  to  «hov  a  rescission  of  the  contract. 

4.  Where  a  married  woman  bnya  land  with 
notice  of  a  contract  to  convey  to  another,  she 
may  be  compelled  to  make  a  conveyance. 

o.  It  is  not  essential  to  the  validity  of  a  deed 
made  by  a  married  woman  In  pursuance  of  a  de- 
cree of  a  court  of  equity  that  she  should  make 
the  statutory  acknowledgment  necessary  to  con- 
vey property  in  her  own  right,  or  to  bar  die  dow- 
er in  her  bnsband's  land. 

BUI  for  specific  performance  by  James  Pee 
agnlngt  Mary  A.  Sharkey  and  another.  Bill 
allowed. 

Newton  8.  Kltcbel,  for  complainant  Joab- 
ua  S.  Salmon,  for  defendants. 

PITNET,  V.  G.  Tbla  la  a  mlt  for  the  spe- 
cific performance  of  a  contract  to  convey  land, 
and,  Incidentally,  for  an  Injunction  to  restrain 
an  action  of  treapasa  brought  In  a  conrt  of 
law  against  ttae  complainant  by  tbe  bolder  of 
the  legal  tltl&  Tbe  quantity  of  land  la  a 
fraction  of  an  acre,  and  its  Intrlnalc  Taloe 
Inslgnlficantt-^robably  it  is  leas  tban  |60, 
—and,  but  for  its  Incidental  value  to  Oie 
complainant  would  be  beneath  the  dignity 
Of  the  court  That  point  however,  was  not 
taken  at  tbe  hearli^,  nor  waa  any  express 
proof  made  of  its  value.  Tbe  making  of  the 
contract  Is  proven  beyvnd  all  doubt  and  la 
not  disputed  by  the  defendanta.  It  waa  made 
on  the  20th  of  August  1H79.  between  the  com- 
plainant and  bis  father,  Daniel  Fee,  who  was 
then  the  owner  of  the  land  In  question,  and 
who  subsequently  conveyed  It  to  his  daughter, 
tbe  defendant  Mary  Sharkey.  EUie  took  title 
with  full  notice  of  the  complainant's  claim 
and  the  particulars  thereof.  The  defense  la 
that  In  something  less  than  seven  years  after 
tbe  making  of  the  contract  It  waa  rescinded 
by  mutual  ctmsent  and  contract  between  tbe 
complainant  and  his  father,  and  the  purchase 
price— ^5— repaid  to  the  complainant  On 
the  question  of  rescission  and  repayment  of 
the  purchase  price  the  evidence  is  qnlte  con- 
tradictory, and  bardly  reconcilable.  Daniel 
Fee  appears  to  have  owned  two  small  farms, 
near  each  other,  in  the  township  of  Hanover, 
in  the  county  of  Morris,— one  where  he  lived 
and  died;  and  the  other,  called  the  "Lotk.- 
wood  Farm,"  of  about  10  or  12  acrra.  Included 
the  little  piece  here  In  question.  He  had  three 
children,— the  complainant  James,  and  two 
daughters,  Mary  and  Ann.  The  daughtera 
were  both  aflSIcted  with  deafness,  due  to  an 
attack  of  scarlet  fever  when  Infants,  James 
worked  for  his  father  for  several  yeara  after 
be  became  of  age,  and  up  to  about  the  time 
of  his  marriage,  and  claimed  that  his  father 
was  largely  indebted  to  him  for  his  services. 
Tbe  claim  aK>ear8  to  have  beoi  adjusted  be- 
tween them  at  ^1,000,  and  for  the  purpose  of 
paying  that  debt  James  swears— and  In  that 
he  la  uncontradicted— that  bia  father  agreed 
to  convey  him  10  acres  of  the  Lockwood  place, 
for  which  JamM  was  to  pay  him  $100  In  cash 
and  receipt  bis  claim  for  $1,000,  making  In  all 


$1,100  for  the  10  acres.   Tbe  father  had  tbe 
land  surveyed,  and  a  deed  prepared,  and  left 
the  deed  with  a  Mn  Allen,  a  Justice  of  tne 
peace  In  the  neighborhood,  to  be  delivered  to 
Jamea  upon  a  settlement  of  tbe  consideration 
money  by  a  formal  receipt  for  hia  claim  and 
the  payment  of  $100.  Tbe  deed  waa  executed 
on  tbe  20tb  of  August  IHTQ,  and  on  the  same 
day,  in  tbe  morning,  James  called  at  Mr.  Al- 
len's, and,  upon  (>Tiiinining  the  deed,  found  It 
only  covwed  8^  acres  of  land  (on  which, 
however,  was  a  house  with  outbuildings, 
where  James  was  at  that  time  Uving  with  bli 
wife),  and  did  not  Include  tbe  little  piece  of 
land  here  in  controversy,  which  was  very  cod- 
venlent,  if  not  absolutely  necessary,  In  order 
to  enable  James  to  drain  the  cellar  of  hia 
dwelling.   Hie  land  la  low  and  fiat  and  tiie 
cellar  of  tbe  bouse  appears  to  be  liable  to  Oil 
with  water;  and  the  evidence  of  tbe  survey- 
on  and  the  levels  show  that  tbe  most  con- 
venient and  proper  mode  to  drain  tbe  cellar 
Is  from  the  east  comer  towards  tbe  piece  of 
land  here  In  dispute.    A  covered  drain  was 
laid  and  used  from  that  comer  to  It  Another 
drain,  laid  from  another  comer  to  the  high- 
way, can  be  rendered  available  on\j  by  keep- 
ing open  a  deep  cutting  in  the  side  drain  of 
tbe  road,  which  Is  apt  to  become  obstracted. 
After  seeing  the  deed,  James  went  to  bis  fa- 
ther's house,  and  told  him  that  he  would  not 
accept  It  and  allow  him  $1400  for  It  without 
more  land.   They  proceeded  together  to  Mr. 
Allen's,  and  talked  the  matter  over  In  his 
presence,  and  with  blm  went  to  the  land.  Bfr. 
Allen,  an  intelltgent  goitleman,  states  that 
they  finally  agreed  that  the  old  gentlemen 
should  convey  to  James  tbe  i>Iece  of  land  In 
question,  which  la  somewhat  triangular  In 
shape,  facing  on  the  road,  bounded  on  Qie 
northwest  by  the  tract  described  In  the  deed 
to  James,  on  the  southeast  by  the  road,  and 
on  the  north  and  northeast  by  an  old  fence 
which  ran  along  the  edge  of  tbe  high  ground 
and  next  to  a  swamp,  of  which  nearly  the 
whole  lot  In  controversy  Is  composed.  This 
left  tbe  boundary  of  tbe  piece  not  open  to  dla- 
pute.   The  old  g«itlanan,  however,  reawved 
a  right  to  water  bis  cattle  In  a  little  nm  of 
water  near  tiw  road,  and  inside  of  ttae  line 
of  the  fence,  which  was  agreed  to  by  James. 
For  this  piece  of  land  James  was  to  pay  his 
father  the  additional  sum  of  $26,  and  acc^t 
the  deed  for  tiie  8^  acres,  and  receipt  blB  bill, 
and  pay  tbe  $100;  and  Mr.  AUm  tiien  and 
there  drew  a  receipt  In  these  words: 

*'Bockaway  Neck,  N.  X,  Aug.  20lh,  18T9. 
Received  from  James  Fee  twenty-five  dollars, 
said  money  to  iray  for  a  certain  porttoa  ot 
land  In  addition  to  Oiat  nuned  In  the  deed  to 
James  Fee  this  day  delivered. 

hU 

"Daniel   X  Fee. 
mark. 

**A.  L.  Allen.  Wltneas  to  the  Mark.'* 

The  money  was  actually  paid  by  James,  and 

received  by  Daniel  Fee.  Jamea  took  posaes- 
alon,  and  built  a  bam  upon  the  swamp  pieces 
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and  occupied  it  mtH  eome  time  In  the  year 
1888,  when  he  mored  the  barn  off.  but  BtiU 
continued  to  occupy  the  premises  until  after 
his  father  died,  whose  decease  occurred  In 
1805  or  1896.  In  1807,  Mrs.  Sharkey,  bavins 
obtained  from  her  fatiier.  In  his  lifetime,  a 
deed  for  this  and  other  premises,  the  remain- 
der of  tbe  I^ckwood  lot,  entered,  and  built  a 
fence  on  tbe  line  of  tbe  original  deed  from 
Danld  to  James  Fee,  which  James  tore  up, 
and  thereby  provoked  the  action  of  trespass. 
On  the  20th  of  August.  1879,  the  date  of  tbe 
deed  to  James  and  of  tbe  receipt,  James  also 
gave  his  father  a  receipt  In  full  for  his  dalm 
of  $1,000,  which  receipt  was  produced  by  the 
defendants,  and  reads  as  follows: 

"Bockaway  Neck,  N.  Aug.  20th,  1879. 
Received  from  Daniel  Fee  a  deed  for  a  cer- 
tain tract  of  land  known  as  the  'Lockwood 
Tract.'  situated  at  Bockaway  Neck,  In  the 
township  of  Hanover,  county  of  Morris,  and 
state  of  New  jersey,  said  deed  being  In  full 
for  a  claim  of  one  thousand  dollars,  acknowl- 
edged by  the  said  Daniel  Fee  to  me  to  be  ow- 
tDg,  and  on  receipt  of  certain  goods  named  In 
a  certain  bond  bearing  date  July  aith,  1879, 
shall  be  in  foil  of  all  demand  against  the 
said  Daniel  Fee  to  date.  James  Fee. 

"Signed  In  presence  of  A  L.  AUoi." 

This  shows  that  James*  stoiy  as  to  the  am- 
sldeiatlon  for  the  deed  Is  true.  It  will  be  ob- 
served that  the  receipt  for  Is  not,  In  Itself, 
a  perfect  contract  for  the  oanveyance  of  land 
which  could  be  enforced  Its  own  str^gtb 
In  this  court  against  a  i^ea  of  tbe  statute  of 
ftauds,  for  tbe.  reosim  that  It  does  not  de- 
scribe the  land.  But  that  defect  Is  not  fatal 
to  the  complalnantfs  case  for  sevoal  reasons. 
In  the  first  place,  tbe  con^eratlon  Is  some* 
thing  besides  mcmey;  It  was  the  acceptance 
at  the  acres  Instead  of  10  acres,  for  the 
91,100  consideration  upreased  In  the  deed. 
The  transaction  was  a  single  on^  and  the 
condderatlon  was  one;  so  that  the  complain- 
ant cannot  be  restored  to  his  former  situation 
by  the  mere  r^jiayment  of  tbe  sum  fif  $25. 
In  the  second  plaoe,  he  took  possession  un- 
der the  contract,  and  made  Improvements  up- 
on the  disputed  premises,  and,  although  he 
has  since  removed  the  stable,  I  think  that 
that  does  not  affect  bis  equity.  In  the  third 
place,  tbe  statute  of  frauds  is  not  set  up  In 
defense  or  relied  upon  by  the  defendants. 

The  case  thus  made  is  a  perfect  one  for  the 
complainant,  and  the  burden  Is  cast  upon  the 
defendants  of  proving  their  defense  that  the 
contract  was  reschided,  and  the  right  to  the 
premises  abandoned  by  James.  Hiis  they 
have  undertaken  to  do  by  the  evidence  of  bis 
sisters,  Mrs.  Sharkey  and  Mrs.  Blley.  They 
both  swear  that  there  was  continual  quarrel- 
ing between  James  and  bis  fitther  and  the 
two  sisters;  that  James  was  u^  uid  abusive; 
that  he  on  several  occasions  after  tbe  malting 
of  the  contract  complained  that  his  father  had 
charged  him  too  much  for  the  premises;  that 
be  had  not  conveyed  as  much  land  as  he 
promised  to  do,  and  that  he  ought  to  pay  hbn 


back  the  $25;  and  ttiat  on  one  occasion— some 
time  In  tbe  year  1886,  beton  the  marriage  of 
the  daughter  Ann,  which  occurred  In  1886— 
James  came  to  the  father's  house,  and  was 
quarreling  and  disputing  and  abusing,  and 
that  their  mother,  who  was  then  alive,  and 
they,  ui^ed  Daniel  Fee  to  give  James  back 
the  $25,  and  let  him  give  up  the  land  here 
in  controversy;  that  his  fath^  went  to  his 
desk,  and  got  $2S,  and  handed  it  to  James; 
that  James  accepted  it;  that  his  father  de- 
manded the  receipt,  and  that  James  said  be 
hadn't  It  with  him,  but  would  bring  It,  and 
surrender  It;  and  that  it  was  agreed  that 
James  should  immediately  remove  his  staUe 
from  the  premise^  and  give  up  possession  ot 
tbe  land.  No  fence  at  this  time  olsted  be* 
tween  tbe  lot  comprised  In  tbe  conveyance 
and  the  piece  Intended  to  be  covered  by  the 
receipt;  nor  was  there  ever  any  foiee  built 
there  hi  the  lifetime  vt  tbe  fkUier;  nor,  as 
we  hare  seen,  did  Jsmes  remove  tals  bam,  as 
he  is  said  to  have  promised  to  do,  or  ever  give 
up  the  recent,  snd  It  was  produced  at  ttie 
trial  by  blm.  Mrs.  Sharkey  and  Mrs.  BDey 
swear  that  the  father  frequently  asked  him* 
for  It,  but  fbat  James  declared  that  he  had 
burned  It  AH  this  James  denies  In  the  most 
positive  manner;  says  that  be  cBd  have  dis- 
putes with  his  father  about  money  matters 
after  tbe  aoth  of  Aiqrnst,  1879,  the  date  of 
the  deed  and  recdpt;  that  he  did  further 
work  for  his  fsther,  and  tiiat  lUs  father  prom- 
ised to  pay  him  for  It,  and  did  not  do  so;  and 
that  he  disagreed  wll3i  his  father  both  In  poli- 
tics and  rell^on,  and.  finding  it  difficult  to  get 
along  with  hbn  and  his  sisters,  he  finally 
ceased  all  Intercourse  with  than.  Now,  If  the 
case  stopped  here,  the  question  of  Uoct  would 
be  quite  difficult  of  solution,  for  tbe  manna 
of  Jtanea  on  the  stand  was  of  the  best  He 
told  his  story  In  a  straightforward,  ftank  man- 
ner, such  as  tanpressed  me  with  its  truthful- 
ness and  reliability.  Then  we  have  the  Act 
that  he  did  not  abandon  the  possession  cS. 
the  lot  did  not  give  up  tte  receipt  did  not 
move  the  stable  until  shortiy  before  his  fa- 
ther died,  and  fbea  because,  as  he  swears  (and 
In  that  he  Is  not  contradicted)  the  ground  was 
BO  low  and  wet  that  It  affected  the  health  of 
his  horses,  and  that  he  lost  several  of  them 
by  death  during  the  time  they  occupied  It 
Then  we  have  to  consider  that  the  ta.tber  and 
son  were  not  on  good  terms,  but  that  a  bit- 
ter feeling  eztsted  between  them,— so  the 
daughters  swear,— and  that  it  wm  highly  hn- 
probable  that  the  fiither  would  consent  to  pay 
back  the  $2R  to  James  on  a  verbal  promise 
that  the  contract  should  be  rescinded,  without 
having  the  receipt  actually  delivered  up  and 
canceled  at  fbe  time  tiie  money  was  paid.  It 
was  qiUte  ea^  to  wait  before  paying  tiie 
money,  until  James  could  toing  tbe  receipt 
from  his  houses  and  deliver  It  up.  The  man- 
ner of  his  sisters  on  tbe  stand  was  also  good, 
and  It  Is  almost  Impossible  to  believe  thai 
they  would  mannfocture  such  a  atoty  as  they 
told.  But  what  they  swear  to  is  mlndpally 
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What  the7  beard,  and  th^  are  botb  extnmelr 
deaf,— might  easily  have  minmderatood  what 
passed  between  their  father  and  James;  and 
It  la  true  that  James'  father  did  pay  him 
DKHieyB  on  sereral  occasions  for  work  and  la- 
bor done  by  him  after  the  transaction  here  in 
qnestlon.  But  there  is  the  oTldence  of  an- 
other wltiuBB,  which  seems  to  me  to  turn  fhe 
balance  In  favor  of  James,  and  that  is  an 
old  gentleman  named  Travers.  He  was  some-, 
what  pecnllar  in  bis  m>°>iB'*  nncontnd-' 
laUe  as  a  witness,  but  certainly  honest  and 
intelligent.  I  coidd  see  nothing  In  his  man- 
ner to  cast  the  least  suspicion  upon  his  per- 
fect honesty  and  truthfulness.  He  was  decid- 
edly unfriendly  to  James,  snd  came  only  un- 
der the  pressure  of  a  subpoena.  He  was  a 
peddler  by  profession,  and  when  following 
It  In  that  neli^boiiiood  made  a  sort  of  head- 
quarters at  Daaid  Fee's  house,  la  this  n- 
spect  hlB  evidence  Is  uncontradicted.  He  was 
<m  tntlmate  terms  with  the  taml^.  He  also 
worked  for  Daniel  Fee  at  tbnea  In  haying  and 
harrart.  The  dlfflcaltlea  between  Daniel  and 
his  sen  were  often  a  matter  of  conversation 
between  Mr.  Tntvera  and  the  old  gentleman, 
and  ttt  the  temlly,  in  his  presenoe;  and  his 
visits  there  continued  np  to  the  time  of  the 
death  of  Urs.  Daniel  Fee,  In  1892.  He  swears 
that  never  on  any  occasion  did  he  ever  hear 
It  said  <Mr  mentioned  In  the-  family  that  the 
bargain  for  the  sale  of  the  lot  here  In  queft- 
tlon  had  been  rescinded,  the  money  repaid, 
4Qd  the  land  given  up  by  James.  On  the  con- 
trary, old  Mr.  Fee  frequently  pointed  out  to 
him  the  piece  here  In  question  as  what  he  had 
sold  to  Jameo,  told  him  about  the  right  which 
he  claimed  to  water  his  cattle,  and  Bpalke  of 
the  fact— which  I  should  have  previously  stat- 
ed—that  a  stake  or  stakes  were  driven  near 
the  road  and  near  the  ditch  or  water  run  to 
ahow  where  he  was  to  hare  access  to  the  . 
water  for  hlS'  cattle.  It  will  be  remembered. 
that  It  was  some  time  early  in  18S0  that  the 
daughters  swear  tbat  this  rescission  and  re- 
paym^t  totA.  place.  They  both  swear  that 
It  was  before  the  marriage  of  Mrs.  Riley, 
which  occurred  in  188G.  Now,  Mr.  Travers 
swears  that  In  the  fftU  of  1887— the  date  being 
fixed  by  the  actual  production  of  the  record  of 
a  deed— he  purchased  through  Mr.  Salmon, 
counsel  fbr  the  defendants,  a  piece  of  land  In 
Boonton;  that  he  walked  to  Boonton  ^m  Mr. 
Daniel  Fee's  bouse  to  puj  the  money,  and  get 
bis  deed,  and  that  Mr.  Fee  walked  with  him; 
and  that  on  that  occasion  they  passed  this  llt- 
tie  piece  of  bmd,  and  that  B£r.  Fee  then  again 
pointed  out  the  lot  that  he  had  promised  to 
convey  to  his  son  James,  and  spoke  of  It  as 
being  James*  lot;  and  on  that  and  several 
other  occasions  Mr.  Travers  swears  that  he 
urged  Mr.  Fee  to  make  a  deed  of  It  to  James, 
and  satisfy  him.  Mr.  Travers  leamed  that 
James  was  frequently  asking  his  father  to 
make  a  otmveyance,  and  this  James  himself 
swears  to,  and  Iheg  both  testify  that  the  old 


gentleman  made  as  an  excuse  for  not  convey- 
ing Qie  piece  that  he  only  got  f2S  for  it,  and 
that  It  would  cost  at  least  |10  or  ¥12  to  have 
it  surveyed,  and  a  conveyance  mad^  and  tiiat 
It  was  not  wwth  while  to  qpeud  so  much  mon- 
ey on  It  James,  In  this  connection,  also 
swears  that  his  tetiier  told  him  that  he  mesnt 
to  convey  him  the  whtde  of  the  remainder  of 
the  Lockwood  lot,  some  three  or  four  acres, 
and  that  It  was  not  worth  while  to  make  a 
conveyance  of  the  smalter  lot -by  Itself.  This 
evidence  ot  Mr.  Travers  Is  quite  significant, 
and,  taking  It  all  together.  It  is  quite  Impost 
ble  to  suppose  that  ciA  Mr.  Fee  would  have 
talked  with  him  as  be  swears  he  <Hd  If  the 
contract  had  been  rescinded,  the  money  re- 
turned, and  James  had  promised  to  ronove 
his  stable.  Mr.  Travm  further  swears  that 
on  several  occasion^  after  the  trip  to  Boon- 
ton,  between  that  time  and  the  time  of  the 
death  of  Mrs.  Fe^  which  occurred  In  1802, 
tiie  old  gentleman,  still  a^e  of  the  matter 
in  the  same  way,— that  be  was  vaSer  obliga- 
tion to  make  a  deed  to  James,  but  did  not 
want  to  incur  the  eqtense.  In  fact,  the  whole 
evidence  of  Mr.  Travers,  his  conversations 
with  the  (dd  gentieman  and  the  other  mem- 
bers of  the  family,  tends  very  strongly  to 
diow  that  there  must  be  some  mistake  In  Oie 
ertdemn  of  the  two  sisteta.  I  therefore  come 
to  the  conclusion  that  the  defendants  have 
not  made  out  theUr  defense  ct  a  rescission  of 
the  contract,  and  that  it  remains  In  fuU  force, 
and  must  be  performed,  and  will  advise  a  de- 
cree accordingly. 

tt  was  suggested,  but  not  argued,  that  a  mar^ 
rled  woman  could  not  l>e  conqwUled  to  make 
a  conveyance.  I  said  it  was  not  argued.  I 
think  It  Is  not  arguable.  The  cases  which 
seem  to  sustain  that  proposition  are  eltiia' 
where  the  husband  had  contracted  to  conv^, 
and  It  was  held  that  the  wife  could  not  be 
compelled  to  Join  In  the  conveyance,  or  were 
cases  where  a  married  woman  had  herself 
contracted  to  convey.  But  here  Mrs.  Sharkey 
took  the  land  from  ho-  father  with  notice  of 
the  claim  of  her  brother,  and  subject  to  his 
equity,  and  she  cannot,  by  baying  land  under 
these  circumstances,  destroy  the  equity,  out- 
standing against  It,  and  shelter  hmetf  be- 
hind hte  coverture  to  defeat  the  right  <a  tiie 
other  party.  It  Is  not  easential  to  the  valid- 
ity of  a  deed  made  by  a  married  woman  in 
pursuance  of  a  decree  of  this  court  that  sbe 
should  make  the  statutory  acknowledgment 
necessary  to  convey  property  in  her  ovra 
right,  or  to  bar  the  dower  In  hec  hoaband's 
land.  In  fact^  It  is  not  necessary  that  die 
should  make  any  conveyance  at  an.  for  tba 
decree  for  omveyance  executes -Itself  under 
the  statute.  The  strength  of  tiie  complain* 
anf  s  title  doea  not  rest  In  any  deed  of  coo- 
veyance  executed  by  his  sister,  but  In  the 
declaration  and  decree  of  thU  court  estab- 
lishing hlfi  right  lu  equity.  The  complainant 
Is  entitled  to  costs. 
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tSnililN  et  aL  r.  SAWYBB. 

(Supreme  Judicial  Court  ot  Maine.  Julr  22; 

1899.) 

CORPORATION  —  STOCK  —  ESTOPPEL  —  IVSOIr- 
VENCY— ACTION  AGAINST  SUBSCRIBER- 
RIGHTS  OF  ASSIGNBB—IilMITATIONS. 

1.  Wben  a  corporatiwi  issues  shares  of  Its 
capital  stock  in  exchange  for  property  dellTCred 
to  it  by  the  subscriber  in  foil  payment  therefor, 
and  DO  fraud  is  shown,  the  corporation  cannot 
question  the  sufflcieucy  of  the  consideration  thus 
Dflid  for  the  shares,  at  least  without  returning 
oie  property. 

2.  If  the  corporation  Is  aftervardi^  upon  prop- 
er proceedings,  adjudged  inscrfvent  in  a  court  of 
insolvency,  and  assignees  are  appointed  by  that 
court  to  administer  its  estate,  snch  asngnees 
cannot,  in  behalf  of  the  corporation  or  Its  stoek- 
holdera,  nor  under  the  insolTmcy  atatntes  alone, 
maintain  an  action  against  a  subscriber  to  recov- 
er the  difference  between  the  actual  and  agreed 
value  of  the  property  paid  by  him  for  shares, 
where  no  fraud  is  shown. 

3.  Such  asaigneeB,  however,  in  behalf  of  the. 
creditors  of  the  corporation,  and  under  the  prin- 
ciples expressed  and  enacted  in  the  rtatnte  (Rer. 
St  e.  46,  S§  40-47).  can  go  behind  even  tlie  hon- 
est judgment  of  the  parties  as  to  the  value  of 
property  paid  in  for  shares,  and  can  recover  <^ 
the  aobscriber  the  difference  between  the  actual 
rahie  and  the  agreed  value. 

4.  The  liability  of  the  stockholder  to  thas  an- 
swer to  the  creditors  of  the  corporation,  or  their 
representatives,  for  the  full  actual  par  value  of 
his  shares  for  which  the  corporation  itself  has, 
without  fraud,  accepted  property  in  fall  pay- 
ment, la  a  secondary  liability  only,  analogous  to 
that  of  a  guarantor,  and  ari^ng  only  after  tlie 
default  of  the  corporation  has  been  Judicially  at- 
certflined. 

6.  As  an  individual  creditor  lias  no  right  of 
action  to  enforce  this  secondary  liability  until 
he  has  obtained  a  judgment  against  the  corpora- 
tion showing  a  judicial  detenmnatton  ot  the  fact 
and  amotmt  of  the  default  of  the  corporation  to 
him.  so  assignees  in  insolvency  hove  no  right  of 
action  until  the  fact  and  amount  of  the  default 
of  the  corporation  to  creditors  generally  is  like- 
wise judicially  determined  In  the  Insolvency 
flonrt. 

6.  Wben  the  assignees  have  settled,  and  the 
Inaolvency  court  has  approved,  an  account  show- 
ing a  complete  administratioa  of  the  assets  of 
the  corporation  by  their  reduction  to  cosh,  and 
■bowing  the  net  amount  available  for  the  pay- 
ment 01  claims,  then,  if  claims  have  been  proved 
and  allowed  in  excess  of  that  net  amount,  the 
tact  and  amount  of  the  default  of  the  corpora- 
tion, as  to  such  creditors,  at  least.  Is  ipso  facto 
Jndicially  determined.  The  right  of  action  to  en- 
force the  secondary  liability  of  the  stockholder 
then  first  accrues  to  the  asaigneee  In  behalf  of 
creditors. 

7.  This  secondary  liability  of  the  stockholder 
la  limited  to  the  deficiency  of  the  assets,  and 
hence  the  amount  as  well  as  the  existence  of  a 
deficiency  of  the  assets  moat  be  shown  to  author- 
ise a  recovery  against  a  stockholder  apon  his 
secondary  liability.  An  admission  by  the  stock- 
holder merely  of  some  deficiency  of  assets  does 
not  relieve  the  assignees  from  showing  the 
•mount  ot  the  deficiency  as  Judicially  determin- 
ed In  the  proper  eoort 

(OiBchd.) 

Action  b7  Fa^lck  H.  OiUIn  mnd  another, 
asalgnees  In  InBolrency  of  the  Bugor-  Palp 
St  Paper  Company,  against  Obulea  R.  Saw- 
yer. Verdict  tat  plalntlfEa,  and  defendant 
moTea  for  a  new  ttiaL  Oranted. 

This  was  an  action  on  the  case,  brought  by 
tbe  assignees  In  Insolvency  of  the  Bangw 
Palp  ft  Paper  Oompany  to  recorer  the  valne 
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of  50  shares  of  sto(A  of  the  insolvent  com- 
pany, which  they  allege  the  defoidant  either 
agreed  to  take  or  did  take  soon  after  the  ot- 
ganlzation  of  the  corporation,  and  for  lAlch 
he  has  never  paid. 

The  Bangor  Pulp  &  Paper  Oompany  was 
organized  under  the  laws  of  the  state  of 
Maine,  January  14,  1892,  with  a  capital  stodE 
of  $150,000,  the  par  value  of  each  share  be- 
ing flOO;  which  capital  stock  was  after- 
wards Increased  to  $300,000.  October  Ist  fol- 
lowing Its  organization  the  company  leased 
the  plant  of  the  Oroao  Pulp  &  Paper-  Com- 
pany, located  at  Orono,  which  it  operated  un- 
til April,  1896.  June  4,  1896,  upon  a  petition 
died  by  its  creditors,  the  company  was  de- 
clared Insolvent,  and  on  the  25tb  day  of  June 
the  plaintiffs  were  doly  appointed  assignees 
of  the  insolvent  corporation. 

The  drcnmstances  under  which  the  stock 
In  question  was  issued  appear  as  follows: 
December  7.  1801,  the  Orono  Pulp  &  Paper 
Company  entered  into  an  agreement  with  H. 
S.  Rice  and  B.  F.  Hosford,  in  whfcfa  they 
agreed,  upon  completion  of  a  paper  mill  to 
be  thereafter  completed  and  ready  for  opera- 
tion, to  execute  a  lease  of  all  its  property  and 
rights.  Including  a  pulp  mlU  then  in  success- 
ful operation  at  Orono,  to  said  Rice  and  Hos- 
ford, or  to  a  corporation  to  be  formed  by 
them,  for  a  term  of  26  years  at  a  rental  there- 
on stipulated,  and  on  January  14,  1892,  the 
Bangor  Pulp  &  Paper  Company  was  Incor- 
porated. 

March  1, 1892,  Robert  W.  Sawyer  was  elect- 
ed treasurer,  and  on  the  Ist  of  August,  1892, 
Messrs.  Hosford  and  Bice  assigned  to  the 
Bangor  Pulp  &  Paper  Company  their  con- 
tract with  the  Orono  Pulp  &  Paper  Oompany 
for  a  lease  of  their  plant,  etc.,  and  on  the 
same  day  the  directors  of  the  Bangor  Pulp  & 
Paper  Oompany  voted  that  the  assignment  of 
the  said  contract  be  accepted,  subject  to  all 
the  obligations  therein  contained,  and  that 
the  clerk  be  directed  to  notify  the  Orono  Pulp 
&  Paper  Company  of  said  assignment,  and 
that  "the  lease  referred  to  In  said  contract  Is 
to  be  Issued  to  this  corporation." 

At  the  same  time,  the  Bangor  Pulp  ft  Pa- 
per Company,  the  plaintlfiF  corporation,  voted: 
"^at  whereas,  H.  &  Rice  et  als.  [others  being 
Hosford]  have  this  day  assigned  to  this  com- 
pany the  contract  above  referred  to,  this  com- 
pany issue  to  H.  8.  Rice  et  als.  600  shares  of 
the  capital  Btod£  in  payment  therefor;  said 
stock  to  be  Issued  as  follows:  60  shares  to  H. 
8.  Rice  or  order,  and  550  shares  to  B.  F. 
Hosford  or  order." 

No  stock  was  Issued  to  Hosford,  who,  with- 
out the  knowledge  of  the  defendant,  as  he 
claimed,  directed  R.  W.  Sawyer,  in  writing, 
as  follows:  "Of  the  550  shares  of  stoc&  voted 
to-day  to  be  Issued  to  my  order,  please  make 
out  as  follows:  50  shares,  Charles  H.  Saw- 
yer." The  paper  also  contained  directions 
how  the  remaining  shares  should  be  made 
out  The  shares  were  made  oat  In  accordance 
wltb  Oie  memorandiun,  and  a  certificate  was 
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made,  unbeknown  to  the  defendant,  as  he 
claimed. 

The  defendant  testified  that  this  certificate 
was  never  delivered  to  him,  was  never  ac- 
cepted by  him,  and  that  he  never  knew  that 
such  certificate  had  been  made  ont  until  the 
following  spring,  in  April,  1893.  It  remained 
undeteched  from  the  stub  in  the  stock  book 
as  late  as  September  IG.  1893,  a  period  of 
nearly  14  months. 

The  defendant  also  testified  that  he  first 
learned  of  the  existence  of  the  certificate  in 
April.  1893,  and  that  he  told  the  treasurer, 
B.  W.  Sawyer,  that  he  would  not  take  it;  and 
on  the  29th  day  of  May  following  he  notified 
Mr.  Whitman,  the  new  treasurer,  that  he 
would  not  accept  the  stock;  and  he  also  no- 
tified Hosford,  July  14th  following,  that  he 
would  not  take  It  The  list  of  stockholders  of 
the  company,  made  and  returned  by  Its  treas- 
urer December  7,  1892,  to  the  secretary  of 
state,  as  required  by  law,  does  not  contain 
the  name  of  the  defendant  as  a  stodvbolder. 

The  plaintiffs  introduced  evidence  showing 
that  the  defendant  was  present  at  a  meeting 
of  the  board  of  directors  of  the  Bangor  Pulp 
&  Paper  Company  held  In  Boston,  April  21, 

1892,  at  which  meeting  he  was  unanimously 
dected  a  director;  and  was  present  at  a  meet- 
ing August  1,  1892,  when  It  was  voted  to  Is- 
sue to  H.  S.  Rice  and  others  600  shares  of 
the  capital  stock  of  the  company;  also  to  is- 
sue 60  shares  of  this  000  to  H.  S.  Rice,  or 
order,  and  C60  shares  to  B.  F.  Hosford,  or 
order.  The  record  of  the  company  shows  that 
the  defendant  was  present,  and  voted  for  the 
Issuing  of  the  stock.  The  plaintiffs  further 
proved  by  the  testimony  of  one  Corbett,  of 
Boston,  that  he  purchased  of  the  defendant 
the  60  shares  In  question  for  $1,500,  in  Jjuly, 

1893.  The  defendant,  on  the  other  hand,  of- 
fered evidence  to  prove  that  the  treasurer,  B. 
W.  Sawyer,  who  resigned  May  9,  1893,  had  a 
claim  against  the  company  for  $2,000  for 
money  lent;  that  the  defendant  was  in  Bos- 
ton in  July,  1893,  in  negotiation  with  Hos- 
ford, trying  to  get  bis  brother's  money.  Hos- 
ford said  there  was  a  certificate  of  50  shares 
of  stock  standing  In  his  name,  and  asked  him 
why  be  did  not  take  It  The  defendant  told 
him,  as  he  told  Whitman,  that  he  did  not 
consider  It  belonged  to  him;  that  he  would 
not  have  it,  and  would  not  have  anything  to 
do  with  It  Hosford  said  it  was  of  value,— 
was  worth  to  the  company  $2,500,— and  de- 
fendant told  him  he  had  better  sell  It  and 
send  the  money  down  to  Bangor,  and  pay 
some  bills  the  company  owed  down  th^. 
Hosford  said  It  was  In  defendant's  name,  and 
they  could  not  sell  It;  and  upon  his  solicita- 
tion Hosford  brought  out  the  stock  book,  and 
asked  defendant  to  Indorse  It,  which  defend- 
ant did,  and  turned  It  Into  the  company, 
where,  as  he  says,  he  supposed  It  belonged. 
He  left  the  certiflcate,  In  that  condition,  with 
Hoeford,  and  It  remained  in  possession  of  the 
company,  and  was  attached  to  the  stub  as  late 
as  S^tember  15,  1^3.   The  defendant  also 


proved  that  the  funds  with  which  tq  pay  off 
the  Indebtedness  of  the  company  to  the  treas- 
urer, B.  W.  Sawyer,  were  obtained  by  him  at 
this  time  of  Oorbett  and  another  stockholder, 
through  the  intervention  of  Hosford. 

For  the  purpose  of  sha>wlng  the  Indebted- 
ness of  the  insolvent  corporation  during  the 
time  of  the  defendant's  alleged  ownership  of 
the  stock,  the  plalnUffa  proved  that  the  Aga- 
wam  National  Bank  of  Springfield,  Mass.,  was 
a  creditor  of  the  Insolvent  corporation  during 
the  years  1802  and  1893;  and  further  put  in 
evidence  a  Judgment  recovered  In  the  supreme 
Judicial  court,  Penobscot  county,  by  Bertha  L. 
Whitmore,  administratrix  of  the  estate  of 
Austin  J.  Whitmore,  against  the  Insolvent 
corporation,  rendered  Jme  1,  1896,  for  $1,852 
damages.  The  damages  thus  recovered  were 
a  verdict  against  the  Insolvent  company  for 
the  injuries  received  by  Austin  J.  Whitmore, 
October  11,  1892,  while  employed  In  the  mill 
of  the  Insolvent  company,  by  the  explosion  of 
a  digester  In  its  mill;  and  be  afterwards  died 
from  the  effects  of  the  Injury.  This  execution 
was  returned  in  no  part  satisfied.  See  Whit- 
more V.  Paper  Co.,  91  Me.  297,  39  Atl.  1062. 

Plaintiffs  also  offered  the  proof  of  debt  filed 
by  Bertha  L.  Whitmore  In  the  Instdvent  conrt, 
based  upon  the  foregoing  Judgment  This  evi- 
dence was  objected  to,  and  admitted  sahject 
to  the  defendant's  exception. 

"Mr.  Gillln:  In  order  to  protect  our  rights, 
we  wish  to  show  that  the  amount  of  indebted- 
ness proved  against  this  company  In  the  court 
below  exceeded  the  amount  of  assets  wliicb 
have  been  returned. 

"Mr.  Appleton:  We  object  We  admit  that 
the  assets  are  not  aofltelent  to  discharge  the 
llabiUUes." 

The  Jury  returned  a  verdict  for  the  plain- 
tiffs of  $5,000. 

Argued  before  EMERY,  HASKEOX. 
WHITEHOCSE,  WISWEIU^  STROUT,  and 
SATAGB,  JJ. 

P.  H.  Olllln.  Gbariea  J.  Dnmi.  and  B.  a  Ry- 
der, for  [dalntlflb.  F.  H.  Apjdeton  and  H.  B. 
Gbaplln,  for  defoidant 

EMERY,  J.  The  Bangor  Pulp  ft  Paper 
Company  was  a  corporation  under  the  laws 
of  Maine,  and  doing  business  in  this  state. 
Certain  of  Its  creditors,  believing  it  to  t>e 
Insolvent  asked  the  proper  court  of  insolven- 
cy to  so  adjudicate,  and  to  cause  Its  assets  to 
be  administered  under  the  direction  of  that 
court  The  corporation,  upon  that  petition, 
and  regular  proceedings  under  it  was,  on  the 
4th  day  of  June,  1896,  adjudged  to  be  an  in- 
solvent debtor,  and  on  the  same  day  the  usual 
warrant  was  Issued  for  the  sequestration  of 
its  assets.  On  the  26th  day  ot  the  same  June 
the  plaintiffs  were  aM>olnted  and  qualified 
as  assignees  of  the  corporation  under  the  in- 
solvency proceedings.  They  received  the  usu- 
al Instrument  of  assignment  of  the  debtor's 
estate,  and  entered  upon  the  duty  of  adniinla> 
terlng  It   On  the  18th  of  lune,  VSB7,  they 
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brought  this  action  at  law  against  tbe  deCend- 
ant  to  recover  the  par  value  (JlOO)  of  60 
sbaree  of  the  capital  Btock  of  the  corporation, 
alleged  to  have  been  taken  by  the  defendant, 
and  not  paid  for. 

The  plaintiffs  claim  to  recover  Independent 
of  any  statute  creating  a  liability  of  the  stock- 
bolder  for  debts  of  the  coriMratlcHi,  upon  the 
ground  that  the  defendant  stockholder  was  a 
debtor  to  the  corporation  for  the  unpakj  stock, 
and  that  this  debt  was  an  asset  of  the  corpo- 
ration, which  they  conid  recover  as  a  debt 
due  tbe  corporation,  like  any  other  debt  due 
It. 

It  appears,  however,  from  tbe  uncontradict- 
ed evidence,  that.  If  the  defendant  did  take 
tbe  50  shares  of  stock  as  alleged.  It  was  un- 
der an  agreement  with  tbe  corporation  that 
the  shares  were  fully  paid  for  by  the  assign- 
ment of  a  lease  of  a  business  plant  to  the  cor- 
poration by  the  defendant  and  his  associates. 
The  lease  was  assigned  to  the  corporation, 
and  the  board  of  directors  voted  to  accept 
such  assignment  In  full  payment  for  these  50 
and  other  shares.  There  Is  no  evld^ce  of 
any  Intent  to  defraud  the  corporation  or  Its 
stockholders  by  this  transaction.  So  far  as 
appears,  the  parties  believed  that  tbe  as- 
signment of  the  lease  was  a  suUicIent  con- 
sideration for  the  shares,  and  there  was  con- 
siderable evidence  that  It  was  In  fact  a  suffi- 
cient consideration. 

Assuming— what  was  not  disputed— that 
the  directors  had  the  powers  of  the  corpora- 
tion In  this  respect,  the  defendant  did  not 
owe  the  corporation  anything  for  the  stock. 
As  between  those  two  parties,  the  stock  was 
paid  for.  The  corporation  bad  no  claim 
against  him  on  that  account,  at  least  until  It 
rescinded  the  contract,  and  restored  the  prop- 
erty received  In  exchange  for  the  stock;  and 
tbia  does  not  appear  to  have  heen  done. 
Handley  r.  Stutz,  139  U.  S.  417,  11  Sup.  Ct. 
530;  Foreman  v.  Blgelow,  4  Cliff.  508,  Fed. 
Gas.  Xo.  4,934. 

But  tbe  plaintiffs  also  claim,  and  rightly, 
that  the  creditors  of  the  corporation  are  not 
bound  by  the  contract  above  described,  and 
that  they,  as  representing  the  creditors,  have 
rights  In  respect  to  these  shares  superior  to 
the  rights  of  tbe  corporation  itself.  They  In- 
voke tbe  principle  of  law  expressed  In  the 
statute  (Rev.  St.  c.  46.  S  45)  that  tbe  capital 
stock  of  any  corporation  is  and  stands  for 
the  security  of  all  Its  creditors;  and  that  no 
payment  or  agreement  tor  shares  of  the  cap- 
ital stock  shall  be  deemed  a  payment  as 
against  creditors  unless  bona  flde  made  In 
cash,  or  In  some  other  matter  or  thing,  at  a 
bona  flde  and  fair  value  thereof. 

This  principle  enables  tbe  creditors  of  tbe 
corporation  to  go  behind  even  tbe  honest 
opinion  of  the  directors  of  tbe  corporation, 
and  to  question  the  actual  sufficiency  of  tbe 
consideration  paid*  for  tbe  shares  taken  by 
the  defendant  By  virtue  of  sections  46  and 
47  of  tbe  same  chapter,  the  plaintiffs,  being 
"persons  appointed  to  close  up  the  affairs  of 


an  [this]  inaolvent  corporation,"  may  main- 
tain an  action  at  law  against  tbe  defendant 
for  that  purpose,  and  to  recover  any  d^dt 
In  the  actual  sufficiency  of  the  consideration. 
The  defendant  thus  may  be  liable  to  pay  to 
a  creditor  of  the  corporation,  or  to  the  per- 
sons appointed  to  close  up  the  affairs  of  tbe 
corporation,  a  greater  sum,  not  exceeding  the 
par  value  of  bis  shares,  than  he  was  UaUe ' 
to  pay  to  the  corporation  Itself, 

This  liability  to  creditors,  however.  Is  not 
a  direct  primary  liability,  like  that  to  the  cor- 
poration upon  subscribing  for  Its  shares. 
The  Insolvency  statute  alone  does  not  au- 
thorize assignees  to  enforce  It  It  Is  a  sec- 
ondary liability,  somewhat  like  that  of  a 
guarantor.  Hicks  v.  Bums,  38  N.  H.  141. 
^e  authority  to  enforce  It  Is  conferred  by 
the  statute  defining  It  Sections  40  and  47, 
supra.  Tbe  creditor  of  the  corporation  can- 
not at  once,  upon  the  maturity  of  bis  debt 
proceed  against  tbe  delinquent  stockholder. 
He  must  obtain  a  judgment  against  tbe  cor- 
poration; and  only  In  case  the  Judgment  re- 
mains unpaid  can  be  maintain  an  action  at 
law  or  In  equity  against  the  stockholder  for 
bis  Individual  claim,  and  then  only  for  tbe 
amount  remaining  unpaid  on  tbe  Judgment 
Section  47.  The  stockholder  cannot  be  consid- 
ered delinquent  or  In  default  until  the  cred- 
itor has  recovered  and  holds  sach  an  unpaid 
Judgment.  The  right  of  action  against  him 
then  first  accrues.  Llbby  v.  Tobey,  82  Me. 
397,  19  Atl.  004.  The  nature  of  the  liability 
Is  the  same  when  sought  to  be  enforced  by  re- 
ceivers, trustees,  or  other  persons  appointed 
to  close  up  the  affairs. of  an  Insolvent  corpo- 
catlon.  By  tbe  express  terms  of  the  statute 
(section  47)  the  liability  is  limited  to  "the 
deficiency  of  tiie  assets"  of  the  insolvent  cor- 
poration. As  the  Individual  creditor  must 
first  have  the  fact  and  amount  of  his  unpaid 
debt  (that  Is,  the  fact  and  amount  of  the 
default  of  tbe  corporation  to  bim)  Judicially 
ascertained  and  adjudicated  before  he  can 
move  against  the  stockholder,  so  receivers, 
tnistees,  etc.,  must  first  have  the  fact  and 
amount  of  tbe  deficiency  of  the  assets  (that 
is,  tbe  fact  and  amount  of  the  default  of  tbe 
corporation  to  all  Its  creditors)  Judicially,  as- 
certained and  declared  before  they  can  move 
against  stockholders.  In  either  case  tbere  Is 
no  right  of  action  against  the  stockholder 
until  the  corporation  makes  default  and  tbe 
amount  of  the  default  Is  Judicially  establlab- 
ed.  The  statute  limitation  of  the  right  of  ac- 
tion against  the  stockholder  does  not  begin 
to  run  in  favor  of  the  stockholder  until  that 
has  been  done. 

Tbere  Is  'usually  no  question  in  what  court 
tbe  Individual  creditor  may  proceed  to  es- 
tablish the  fact  and  amount  of  tbe  default  of 
tbe  corporation  to  him,  but  It  may  be  an  im- 
portant question  In  what  court  tbe  receivers, 
trustees,  etc.,  sbonld  proceed  to  establish  tbe 
fact  and  extent  of  the  default  of  the  corpora- 
tion to  all  its  creditors,  or  the  fact  and 
amount  of  the  deficiency  of  tbe  assets. 
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In  thiB  case  the  credltxm^  Instead  of  pursn- 
Ing  tbelr  Indlridnal  remedies,  or  Invoking  the 
equity  powers  of  this  court,  elected  to  have 
the  estate  of  the  Insolvent  corporation  admin- 
istered In  the  court  of  Insolvency  tmder  the 
Insolvency  statutes.  That  court  lawfully  ac- 
quired jurisdiction  of  the  parties  and  of  the 
subject-matter.  The  plaintiffs  derive  their 
powers  of  such  administration  from  that  court 
and  those  statutes,  and  are  accountable  to 
the  corporation.  Its  stockholders,  and  its  cred- 
itors in  that  court  for  the  faithful  and  etH- 
clent  exercise  of  those  powers.  What  assets 
they  are  chargeable  with,  and  what  claims 
they  shall  recognize  as  llablUtles  of  the  cor- 
poration, are  questions  primarily  determinable 
by  that  court  It  follows  that  the  existence 
and  extent  of  any  deficiency  of  the  assets  of 
the  corporation  are  likewise  primarily  de- 
terminable there. 

This  determination,  however,  must  be  once 
for  all,  and  hence  only  after  a  full  adminis- 
tration of  the  estate  of  the  corporation.  The 
question  of  the  amount  of  the  deficiency  of 
the  assets,  which  Is  one  measure  of  this  sec- 
ondary Uablll^  of  the  stockholder,  evidently 
cannot  be  litigated  anew,  and  perhaps  with 
a  different  result  In  the  case  of  each  stock- 
holder. That  amount  must  be  the  same  as 
to  all  delinquent  stockholders.  The  only  dif- 
ference in  the  amount  of  their  several  lia- 
bilities Is  In  the  amount  unpaid  on  their 
stock.  It  follows  that  the  fact  and  amount 
of  the  deflclency  of  the  assets  of  the  corpora- 
tion musit  be  determined  finally  In  and  by  the 
court  of  Insolvency  before  any  action  at  law  is 
begun  against  the  stockholder  on  his  sec- 
ondary liability.  T^ils  determination  can  l*e 
made  only  upon  the  settlement  and  approval 
of  an  account  by  the  assignees  showing  a 
complete  admlnlstraition  of  the  assets  by  their 
reduction  to  cash,  and  showing  the  net  amount 
available  for  the  payment  of  claims.  If,  at 
that  date,  claims  have  been  proved  and  al- 
lowed in  excess,  of  that  amount,  the  fact  and 
amount  of  the  corporation's  default,  as  to 
those  creditors  at  least  are  then  Ipso  facto 
judicially  ascertained  and  declared.  It  Is  at 
the  date  of  that  decree  of  approval  by  the 
Insolvency  court  that  the  right  of  action 
against  tiie  stockholder  upon  his  secondary 
liability  to  such  creditors  accrues,  and  the 
two-years  limitation  (section  47)  upon  the 
right  of  action  begins  to  run  In  his  favor. 
ScovIU  V.  Thayer,  lOS  U.  S.  143;  Hawkins  t. 
Glenn.  131  TJ.  S.  319,  9  Sup.  Ct  739. 

To  prevent  possible  misconception  of  the 
scope  of  this  opinion,  we  Iterate  that  we  are 
only  conslderirg  the  case  of  the  secondary 
liability  of  a  stockholder,  who  has  paid  to  the 
corporation  the  agreed  price  for  bis  stock, 
and  Is  not  Indebted  to  the  corporation  Itself 
for  any  part  of  the  price,  but  who  is  sum- 
moned to  answer  to  creditors  for  the  differ- 
ence between  the  par  value  of  his  stock  and 
what  he  actually  paid  for  It  We  are  not 
considering  at  all  the  primary  liability  of  a 
stockholder  to  the  corporation  or  its  succes- 


sors, the  assignees,  upon  his  stock  subscrip- 
tion. That  liability  and  Its  enforcement  are 
governed  by  other  rules  and  principles. 

The  position  of  insolvency  assignees  In  re- 
spect to  a  right  of  action  against  delinquent 
stockholders  Is  analogous  to  that  of  an  ad- 
ministrator who  has  paid  a  creditor  In  full 
under  a  mistaken  impression  that  the  estate 
was  solvent  In  such  case,  If  the  estate 
afterwards  proves  to  be  Insolvent,  the  ad- 
ministrator Is  entitled  to  recover  back  from 
the  creditor  a  pro  rata  share;  but  an  action 
cannot  be  maintained  by  him  for  that  purpose 
until  the  exist«ice  of  the  insolvency  of  the 
estate  and  its  extent  have  been  ascertained 
and  adjudicated  In  the  probate  court  in  which 
the  estate  is  being  administered.  Morris  v. 
Porter,  87  Me.  6ia  33  AtL  15.  The  plahi- 
tlffs'  position  is  also  somewhat  analogous  to 
that  of  the  receiver  of  a  national  bank  who 
Is  closing  up  its  affairs  under  the  authorl^ 
and  direction  of  the  comptroller  of  the  cur- 
rency, according  to  the  provisions  of  the  na- 
tional bank  act.  Such  receiver  cannot  main- 
tain any  action  against  a  stockholder  to  en- 
force his  liability  until  the  comptroller  has 
determined  the  existence  and  amount  of  the 
deflclency  of  assets,  and  made  an  assessment 
therefor  on  the  stockholders.  Kennedy  v. 
Gibson,  8  Wall.  498.  Indeed,  the  adjudication 
of  the  comptroller  upon  these  questions  la  con- 
clusive.  Casey  v.  Galli,  94  U.  S.  673. 

We  do  not  mean,  however,  that  the  insol- 
vency court  in  this  case  should  apportion  the 
deficiency  of  assets,  and  make  assessments 
on  delinquent  stockholders.  The  liability  of 
the  stockholder  in  this  case  is  not  pro  rata, 
as  in  the  case  of  national  banks,  but  is  abso- 
lute. As  soon  as  the  fact  and  amount  of  the 
deficiency  of  assets  are  ascertained  In  that 
court,  there  Is  a  right  of  action  In  this  court 
against  any  delinquent  stockholder.  That 
other  delinquent  stockholders  are  not  also 
sued  Is  Immaterial  under  otur  statute. 

In  this  case  there  Is  no  evidence  that  the 
plaintiffs,  before  bringing  this  action,  had 
proceeded  so  far  In  the  administration  of  the 
estate  In  the  Insolvency  court  that  the  exist- 
ence and  extent  of  a  deficiency  of  the  assets 
bad  been  authodtatlvely  ascertained  and  de- 
clared In  that  court  The  mere  fact  that  the 
corporation  had  been  declared  Insolvent  at  the 
instance  of  the  creditors  Is  not  proof  of  the 
existence  of  any  actual  deflclency  of  assets 
upon  the  settlement  of  the  estate.  An  estate 
at  flrst  supposed  to  be  Insuffideut  and  hence 
subjected  to  the  jurisdiction  of  the  Insolvency 
court,  may,  under  prudent  administration, 
turn  out  to  be  snffident  to  pay  all  proved 
claims  In  full. 

The  plaintiffs  orge,  however,  that  they  of- 
fered such  evidence,  btit  that  the  defendant 
objected  to  It,  and  admitted  that  there  was  a 
deficiency  of  assets.  We  [Ind  that  the  follow- 
ing occurred  at  the  trial:  The  counsel  tot 
the  plaintiffs  offered  the  records  of  the  In- 
solvency court  In  the  case  of  the  Banger 
Pulp  &  Paper  Company,  Insolvent  debtor,  to 
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ihcfw  tlie  buotrency  ot  the  company,  and  "to 
show  the  amount  of  the  assets."  The  counsel 
tor  the  defendant  adtnttted  the  corporation  to 
be  Insolvent,  bnt  objected  *'to  the  amount  of 
assets  as  Inunaterlal.*'  The  plaintiffs'  coun- 
sel did  not  press  the  matter,  nor  ask  for  any 
mlli^  by  the  coart.  A  Ilbtle  lata  In  the 
trial  the  plaintiffs*  counsel  said:  "In  order  to 
protect  our  rights,  -we  wish  to  show  that  the 
amount  of  Indebtedness  iffored  against  this 
company  In  the  court  betow  [the  Insolvency 
court]  exceeded  the  amount  of  the  assets 
which  have  been  returned.'*  The  defendant's 
counsel  Directed,  and  said,  "We  admit  the  as* 
sets  are  not  sufficient  to  discharge  the  Ua> 
blllties."  The  court  did  not  role.  The  plahi- 
tlffs'  counsel  did  not  hisist,  but  seemed  to  be 
c<Hitent  with  the  admission. 

There  was  no  admission,  nor  offered  evi- 
dence even,  that  the  estate  of  the  Insolvent 
corporation,  bad  been  settled  In  the  Insolvency 
cour^  and  that  the  existence  and  extent  of  a 
deficiency  of  the  estate  had  been  there  ju- 
dicially ascertained  and  declared.  The  ad- 
mission  and  the  offered  evidence  wait  only 
to  the  single  point  Qiat  the  corporation  was, 
hi  fact  In8<dveiit;  that  Its  assets  would  not 
In  fact,  meet  Its  liabilities.  There  was  no  sug- 
gestion thait  there  had  been  any  action  by 
the  Insolvency  court  In  the  premises,  or  that 
the  assets  had  been  so  far  realized,  or  even 
appraised,  and  accounts  so  far  settled,  that 
the  extent  of  the  deficiency  of  assets  was  as- 
certained, or  could  be'  ascertained,  before  this 
action  was  begun.  This,  howevor.  was  the 
essential  prerequisite  to  the  maintenance  of 
the  action.  Ko  rlgbt  of  acQon  would  accrue 
until  then. 

The  verdict  must  be  set  aside,  and  the  case 
sent  back  for  the  production  of  the  requisite 
evidence.  If  any,  of  "the  deficiency  of  assets," 
judicially  ascertained  prlw  to  the  beginning 
of  this  action. 

Motion  sustained. 


m  He.  ITS) 

OITY  OF  ROCKLAND  v.  PARNSWORTH. 

(Supreme  Judicial  Court  of  Maine.  Aug.  21, 
1899.) 

TAXATION— ASSESSMENT— ACTS  OF  ASSESSORS. 

1.  Aasesaors  of  taxes  are  not  ageats  oC  the 
town,  but  poblic  officers.  Their  acts  in  omitting 
to  assess  a  tax  agalnat  an  individual  are  but  ex- 
pressions of  their  opinion,  aad  not  only  do  not 
conclude  the  town  as  to  the  fact  of  residence^ 
but  are  not  entitled  to  be  considered  as  evidence 
upon  that  question. 

2.  BeU,  that  an  iDstnictlon  to  the  Jury  to  the 
effect  that  no  wdght  should  be  given  to  such 
acts  of  the  assesson  is  correct. 

3.  In  an  action  to  recover  a  tax  npon  defend- 
ant's personal  property,  which  was  resisted  upon 
the  groand  that  defendant  was  not  an  inhabitant 
of  Rockland,  the  i^aintlS  dty,  on  Aiffil  1,  18M. 
—the  year  for  which  the  tax  was  assessed,— it 
appeared  that  at  the  trial  the  defendant  Intro- 
daced,  without  objection,  the  Baaeaaor'a  records 
from  1886  to  1898,  htdasiv^  from  which  it  ap- 
peared that  tac  those  years  she  was  not  taxed 
as  an  Inhabitant  of  Rockland.    Bdd,  that  this 


eTidence,  If  objected  to^  should  ban  ban  ex- 
eluded. 

(OffidaU 

Exceptions  from  aapreme  judicial  court, 
Knox  county. 

Action  by  the  dty  of  Roeftland  agaluat 
Lncy  O.  Famswortb.  Verdict  for  plaintiff, 
and  defendant  excepts.  Exceptions  overruled. 

This  was  an  action,  of  debt  to  recover  a  tax 
assessed  qwn  defendant's  personal  estate  as 
an  inhabitant  of  the  tity  of  Rockland  In  tlie 
year  1894,  for  the  sum  of  |1«290,  with  Interest 
from  the  date  of  the  writ  The  tax  assessed 
upon  defendant's  real  estate  In  Rockland  had 
been  paid  prior  to  the  cmnmenmnent  of  the 
action.  The  plea  was  the  general  issue,  with 
a  brief  statement  denying  that  she  waa  an  in- 
habitant of  Rockland  at  the  time  of  ^e  aa* 
sessment  of  the  tax,  and  setting  forth  that  ihe 
waa  an  Inhabitant  of  the  town  of  Oamden,  In 
the  same  county,  and  that  she  had  been  iwih 
Inhabitant  since  some  time  In  the  numfh  of 
March,  1885,  at  whldi  ttine  she  claimed  to 
have  left  Rockland  and  taken  up  her  abode 
In  Camden,  and  then  became  an  Inhabitant  of 
that  town. 

In  the  record  books  and  llata  of  the  assess- 
ors of  Roddand  for  the  years  frcon  188S  to 
and  Including  the  year  1893,  whldl  were  In- 
troduced hi  evidence.  It  appeared  that  the 
real  estate  of  the  defendant  In  Rockland  was 
assessed  and  taxed  to  her  as  a  nonresident 
and  that  during  all  ot  aald  years  her  name 
was  entered  on  the  llat  of  nonresidents,-  and 
designated  therein  aa  a  resident  of  Camden. 

The  connsd  for  the  defendant  among  other 
requests,  asked  the  presiding  judge  to  Instruct . 
the  juty  as  follows: 

"(7)  The  statute  of  this  state  makes  It  the 
duty  of  assessors  of  towna  and  dties  to  as- 
sess upon  the  polls  and  estates  In  their  towna 
an  town  taxes  and  thdr  due  proportion  of 
any.  state  or  county  tax.'  and  'to  make  per- 
fect lists  tbereof  under  their  hands,'  and  also 
to  make  a  record  of  their  asssessment  and 
the  Invoice  and  valuation  from  which  It  Is 
made.'   Chapter  6,  H  97-100. 

"Therefore,  if  you  [the  Jury]  find,  as  mat- 
ter of  fact  that  the  assessors  of  Rockland,  in 
making  the  lists  and  record  of  assessments 
tor  the  year  18S5,  entered  the  name  of  the  de- 
fendant on  the  list  of  nonresident  taxpayers 
of  Rockland,  and  that  yearly  from  and  after 
that  date  till  after  April  1,  1893,  they  con- 
tinued to  so  enter  her  name  and  assess  a  tax 
uimn  her  as  such  nonresident  and  not  as  an 
Inhabitant  the  plaintiff  city  Is  now  estopped 
from  contending  that  she  was  an  Inhabitant 
of  Rockland  during  that  period  of  time,  and 
the  plaintiff  must  now  satisfy  yon  (the  jury] 
that  she  returned  to  Rockland  at  some  time 
after  April  1,  1893,  and  before  April.  1,  1894, 
with  an  Intention  of  again  becoming  an  Inhab- 
itant of  Rockland,  because  a  fact  admitted  by 
a  municipal  corpoiaUon  through  Its  offlcn, 
duly  and  properly  acting  within  the  scope  of 
bis  authority,  binds  the  corporattou.' 
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This  requested  Instractloa  waa  not  ^Ten, 
and  In  respect  to  saJd  requested  instruction 
the  presiding  Judge  inatnicted  tbe  Jury  as  fol- 
lows: 

"Well,  no  tax  upon  ber  property  can  be  oo^ 
lected  for  those  yean,  because  the  assessors 
did  not  assess  one  against  her,  wherever  her 
domicile  may  hare  been.  Further  than  that 
the  action  or  nonaction  of  the  assessors  of 
Rockland  has  no  effect  in  this  case  whatever. 
The  city  of  Boddand  Is  not  estopped  by  tbe 
action  of  a  tribunal  constituted  by  law  for 
the  purpose  of  the  distribution  of  the  burdens 
of  taxation.  Tbe  assessors  of  Rockland  are 
not  the  agents  of  Bockland.  The  city  of 
Rockland  Is  not  the  principal  In  any  sehse, 
and  is  not  liable  Tor  any  action  of  tbe  assess- 
OTB.  This  question  Is  one  for  your  determina- 
tion, and  in  its  determination  you  do  not  need 
the  action  or  advice  of  any  otho"  tribunal, 
however  constituted.  The  question  for  your 
determination  is  a  simple  one,— whether  or 
not,  on  this  day  which  I  have  named,  Miss 
Famsworth  was  liable  to  have  her  personal 
property  taxed  In  this  'city.  Whether  the  as- 
sessors did  their  duty  during  these  years  from 
1885  to  Inclusive  or  not,  I  do  not  care, 

and  you  should  not  care.  Whether  they  be- 
lieved that  she  resided  In  Camden,  or  in  Un- 
ion, or  in  Thomaston,  or  Rockland,  makes  not 
a  whit  difference  In  this  case.  It  Is  for  you 
to  decide  whether,  under  the  rules  which  I 
have  given  you,  she  did  live  in  Rockland,  have 
her  domicile  In  Rockland  or  not,  on  the  1st 
day  of  April,  1884." 

To  this  Instruction  and  refusal  to  instruct 
the  defendant  ^cepted. 

The  charge  of  the  presiding  Judge  to  the 
Jury  in  fi^  was  made  part  of  the  case. 

The  verdict  was  for  the  plaintiff. 

Argued  before  PETERS,  C.  J.,  and  KM- 
BBY,  HASKELL,  STROUT,  and  SAVAGE, 
JJ. 

Washington  B.  Preseott,  Glt^  StA.,  for  plahi- 
tifl.  D.  N.  Mortland  and  H.  A.  JohnBon,  for 
defendant. 

STROUT,  J.  April  1,  1894,  a  tax  was  as- 
sessed to  defendant,  as  an  Inhabitant  of  Rock- 
land, upon  her  real  and  personal  estate.  She 
paid  the  tax  upon  real  estate,  but  resisted  the 
tax  upon  her  personal  prop^ty,  on  the  ground 
that  she  was  not  an  Inhabitant  of  Rockland, 
but  was  an  Inhabitant  of  Oamden,  and  waa 
not  taxable  for  personal  property  In  Rockland. 

This  action  Is  brought  to  reeovw  that  tax. 

Tbe  assessors'  records  from  1885  to  1893,  In- 
clusive, were  Introduced  in  evidence,  appar- 
ently without  objection,  and  from  them  It  ap- 
peared that  during  those  years  defendant's 
real  estate  In  Rockland  "waa  assessed  and 
taxed  to  her  as  a  nonresident  and  that  dur- 
ing all  of  said  years  her  name  was  entered  on 
the  list  of  nonresidents,  and  designated  there- 
in as  a  resident  of  Camden."  Counsel  for  de- 
fendant claimed  that  thereby  tbe  city  of  Rock- 
land was  "estopped  from  contending  that  she 
was  an  inhabitant  of  Rockland  during  that 


period  of  time,"  and  that  i^alntlfl  must  show 
"that  she  returned  to  Rockland  at  some  time 
after  AprU  1,  1893,  and  before  April  1,  1884. 
with  an  Intention  of  again  becoming  an  in- 
habitant of  Rockland,"  and  asked  an  Instruc- 
tion to  that  effect,  which  was  refused,  to 
which  exception  was  taken. 

It  is  also  claimed  that  the  Instruction  glvra 
the  Jury  vritbdrew  from  th^r  consIderatlMi 
this  evidence,  to  which  also  exception  la  taken. 

Assessors  of  taxes,  though  diosen  by  the 
city  or  town,  are  public  officers.  Their  duties 
are  imposed  by  law,  and  clearly  defined  by 
statute.  In  the  discbarge  of  those  duties  they 
are  not  subject  to  tbe  direction  or  control  of 
the  minlclpality.  They  must  determine  the 
persons  and  property,  and  Its  value,  subject 
to  taxation,  under  the  provisions  of  law.  If 
they  omit  from  any  cause  to  assess  a  person 
or  property  that  by  law  should  be  assessed, 
the  municipality  must  bear  the  loss.  To  this 
extent  their  acts  and  omissions  bind  the  ma- 
nldpality.  The  error  cannot  be  corrected  by 
it  The  assessors*  tenure  of  office  is  fixed  by 
law.  It  cannot  be  changed  by  tbe  city  gov- 
ernment or  by  the  electors.  Xo  element  of 
principal  and  agent  exists  In  their  relations 
to  the  municipality.  It  Is  not  liable  to  an 
action  for  their  omissions  or  mistakes,  unless 
made  so  by  statute.  No  statute  imposes  a 
liability  upon  the  municipality  for  an  omis- 
sion to  assess  a  particular  person  or  iffoperty. 
Harpswell  v.  Phlpsburg,  29  Me.  316;  Walsh 
V.  Macomber,  119  Mass.  73;  Rossire  v.  Bos- 
ton, 4  Allen,  B7;  Emery  v.  Inhabitants  of 
Sauford,  92  Me.  626,  43  AtL  116. 

Tbe  acts  of  the  assessors,  as  shown  by  their 
records,  were  inadmissible  upon  the  questicm 
at  Issue.  If  objected  to,  they  should  have 
been  excluded.  They  were  not  admissions  of 
the  city  of  Rockland,  nor  of  Its  agents,  and 
were  not  entitled  to  any  weight  as  evidence 
for  or  against  either  party.  Being  Inadvert- 
ently Introduced,  and  being  Inadmissible,  It 
was  the  duty  of  tbe  court  to  Instruct  the  Jury 
to  disregard  them.  Tbe  assessors'  acts  re- 
Qected  their  opinion,  founded,  perhaps,  upon 
erroneous  Information,  or  resulting  from  Inad- 
vertence or  neglect  of  duty. 

Upon  the  question  of  defendant's  residence 
on  April  1,  1884,  it  was  immaterial  what  the 
assessors  believed  In  prior  years.  Their 
Ion  was  not  entitled  to  weight  in  determining 
the  controverted  fact  The  dty  is  not  only 
not  estoK)ed,  but  was  entitled  to  have  tbe 
evidence  itself  excluded.  The  refusal  to  In- 
struct as  requested  and  the  InstroctlfHU  ae- 
tually  given  were  correct 

There  are  cases  wbldi  hold  that  stnne  acts 
of  overseers  of  tbe  poor  may  be  considered  as 
having  probative  force  upon  the  question  of 
a  pauper  settlement;  Among  them  are  Fair- 
field V.  Old  Town,  73  Me.  676;  Weld  v.  Farm- 
ington,  68  Me.  306;  Thornton  v.  Oampton,  18 
N.  H.  20. 

But  overseers  of  the  poor  stand  In  a  dif 
ferent  relation  to  the  town  from  assessors  of 
taxes.   While  not  general  agents,  within  cer- 
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tain  Umlta.  they  are  acents  of  the  town,  and 
bind  It  by  ttaeir  acts.  They  bare  care  of  the 
panpers,  and  may  "canae  them  to  be  relieved 
and  employed  at  the  expense  of  the  town," 
and  may  bind  the  town  by  contract  to  fliese 
end^  unless  the  town  has  otherwise  directed. 
Ber.  St  c.  24,  S  U*  They  may  btaid  as  ap- 
-  iHrmtlceB  or  serranta  "mlnw  chUdrot  of  par- 
ents chargeable,  or  of  parents  unable  In  the 
opinion  of  the  overseers  to  maintain  them, 
and  minors  chargeable  themselves,  *  *  • 
to  continue  until  the  males  are  twenty-one 
and  the  females  eighteen  years  of  age,  or  are 
married."  Section  21.  So  they  may  "set  to 
work,  or  by  deed  Und  to  serrlce  nptm  reason- 
able terms,  for  a  time  not  esceedhig  one  year, 
perstms  having  settlements  In  their  town." 
Section  27. 

So  overseers  are  to  relieve  destitute  persons, 
and.  hi  case  of  death,  buy  tbem.  and  to  this 
end  tiiey  may  contract  debts  binding  upon 
the  town.    Section  85. 

In  these,  and  perhaps  other,  cases,  they  act 
as  agents  of  the  town,  and  bind  It  by  their 
contracts  within  the  scope  ot  their  authority. 
Their  acts,  therefore,  within  the  limits  of 
sndi  authority,  being  In  law  the  acts  of  the 
town,  may  well  be  treated  aa  evidence  of 
some  weight,  but  not  conduslve  against  the 
town.  New  "Vineyard  v.  Harpswell,  S8  Me. 
19S. 

Snch  considerations  do  not  apply  to  assess* 
on  of  taxes. 

The  defendant  was  not  pr^ndlced  by  the 
Inatmctlons.  They  were  in  strict  accordance 
with  law.  But  she  did  have  the  benefit,  to 
which  she  was  not  entitled,  of  the  evidence 
of  the  acts  of  the  assessors  presented  to  the 
jury.  She  has  no  cause  of  complaint. 
■ .  Bxceptlons  overruled. 


(91  H«i  W) 

FICKERINO  et  al.  v.  GASSIDT. 
(Supreme  Jadldal  Court  of  Maine.  July  22, 

1899.) 

PBTmON    FOR    REVIEW  —  ACCIDENT  —  MIS- 
TAKE —  HISFORTUNB  —  NEW    TRIAI,  — 
NEWLY-DISCOVERED  EVIDENCE. 

1.  The  words  "accident,  miBtake,  or  mlsfor- 
'tane,"  oaed  In  clause  7,  $  1.  c.  89,  Rev.  St.,  an- 
tboriKlnff  the  coart  to  grant  reviews,  ordinarily 
import  sometbiDff  outside  of  the  petitloner'a  own 
control,  or  at  least  something  which  a  reasona- 
My  pmdeDt  man  would  not  be  expected  to  ^nrd 
Bnfnst  or  provide  for.  Mere  omissions,  or 
blnnders,  or  errors  of  jndsmHit  on  the  part  of 
the  petiticner  are  not  within  the  parriew  of  the 
statute. 

2.  It  is  the  duty  of  the  litigant  parties  to  be 
diligent  in  searching  for  and  prodados  to  the 
court  in  the  first  instance  all  tafr  data  they  de- 
sire the  court  to  consider  in  making  np  its  judg- 
ment. 

S.  A  Jndgment  of  the  court,  afterwards  shown 
to  be  erroneous  because  of  Imperfect  and  too 
scanty  data  furnished  by  the  parties,  Is  not 
therefore  unjust  as  to  those  parties. 

4.  A  mere  error  In  reasoning  on  the  part  of  the 
court  or  tribunal,  where  none  of  the  material 
data  fumisbed  by  the  parties  has  been  over- 
looked, is  not  sufficient  gronnd  for  reopening  a 
litigation  once  regularly  concluded  and  set  in  a 
Judgment 


6.  The  mere  fact  that  an  unsucoessful  litigant, 
by  new  and  greater  efforts,  made  after  a  trial, 
has  discovered  m<nre  and  better  evidence^  whidi 
would  probably  cfaanxe  the  result,  does  not  enti- 
tle him  to  a  new  trial. 

6.  A  new  trial  will  not  be  granted  for  newly- 
discovered  evidence  when  it  a^tears  probaUe 
that  the  same  efforts  that  were  made  after  tlie 
trial,  if  made  before,  would  have  discovered  the 
same  evidence. 

7.  A  review  of  a  real  action,  (mce  tiled,  and 
ended  in  a  Judgment,  where  the  issue  was  as  to 
the  existence  of  an  old  boundary  line  upon  the 
earth's  surface,  will  not  be  granted  to  let  in 
evidence  of  aurreyor's  marks  and  other  indicln  of 
snch  a  line,  discovered  after  the  trial,  when  it  la 
not  made  to  appear  that  they  could  not  have 
been  discovered  before  the  trial  Iqr  the  same 
amount  of  diligence  and  effort. 

(OffldaU 

Report  from  supreme  Judicial  court,  Pe- 
nobscot county. 

Petition  for  review  by  George  W.  Picker- 
ing and  others  against  John  Oasaldy.  Oass 
reported,  and  petition  denied. 

Arsrued  before  FBTERS,  0.  J.,  and  EM- 
ERY, HASKELL,  WISWBLLt  SAVA6B,  and 
FOOLBB,  JJ. 

Oharles  H.  BarOett,  for  peUthmets.  a  P. 
Stetson  and  H.  Hudson,  for  defendant. 

BMERT,  J.  The  history  Is  this:  The 
petitioners  were  the  owners  of  the  W.  ^  of 
township  No.  3,  range  8  N.,  of  the  Waldo 
patent,  In  Penobscot  county.  The  respimd- 
ent  was  the  owner  of  the  half  township  next 
north,  via.  the  W.  %  of  township  No.  3,  range 
d.  Hence  the  original  division  line  between 
the  two  tracts  was  the  original  range  Une 
running  east  and  west  between  range  8  on 
the  south  and  range  9  on  the  north.  This 
original  range  line.  If  ever  actually  run  be- 
tween  the  townships  (No,  3  In  each  range), 
was  run  In  1794  by  Samuel  Weston,  appoint- 
ed surveyor  for  that  purpose  by  the  proper 
officers  of  Massachusetts.  Weston's  plan 
showed  a  range  line  from  a  town  corner 
of  the  east  Une  of  the  "Million-Acre  Tract," 
so  called.  In  Somerset  county,  through  what 
Is  now  part  of  Piscataquis  county  and  what 
Is  part  of  Penobscot  county,  to  the  Penobscot 
river  on  the  east  at  a  place  known  as  the 
"Tbree  Islands,^  a  natural  monument.  His 
plan  shows  Uie  range  line  between  the  two 
townships  Nofl.  S  to  be  equally  distant  from 
the  south  line  of  range  8  and  the  north  line 
of  range  9*  and  hence  the  two  tracts  In  ques- 
tion to  be  of  equal  length  north  and  south. 
For  many  years  tbete  was  what  was,  at 
least,  a  conventional  Une  recognised  by  the 
owners  between  the  two  tracts,  correspond- 
ing substantially  to  the  Une  upon  the  Weston 
plan. 

In  1878,  however.  Noah  Barker,  an  emi- 
nent surveyor  of  that  day,  was  sent  on  this 
territory  by  parties  Interested  (Including 
these  petitioners)  to  find  and  trace.  If  possi- 
ble, tbe  original  Samud  Weston  nnge  Une 
as  actually  run  on  the  earth's  surface.  Mr. 
Barker  reported  that  he  found  an  old  eaat 
and  west  line  across  the  tract  comprising  the 
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two  township*  Noa.  8;  lometliliig  ovor  ft  mile 
nortb  of  the  coDventloiiftl  Une,  or  the  line 
shown  on  the  plans.  This  Une^  from  various 
indications,  and  for  varioas  reasons,  he  con- 
cluded to  be  on  the  original  line  actually  ron 
bj  Westtm  as  the  range  line  In  1794.  Upon 
the  strength  of  these  Indications  and  rea- 
sons the  petitioners  afterwards.  In  1887, 
brought  a  real  action  against  the  respondent, 
In  which  tliey  demanded  the  parc^el  between 
the  conrentlonal  or  plan  line  on  the  south 
4nd  a  line  "one  mile,  thirty-four  chains,  and 
soTenty-four  links"  distant  northerly  there- 
from on  the  north.  This  north  line  of  the 
demanded  parcel  the  plaintiffs  described  as 
"the  northerly  line  of  said  township  (Xo.  3, 
B;  8)  as  run  by  Samuel  Weston  in  iT&i." 
This  action  was  entered  In  Penobscot  county, 
and  continued  along  till  the  January  term, 
1B88;  when  It  was  referred  by  the  parties 
generally  and  unconditionally  to  James  W. 
Sewall,  a  snrveyor.  There  does  not  appear 
to  have  been  any  formal  trial  before  the  ref- 
eree. After  learning  the  contentions  of  the 
parties,  he  was  left  by  them  to  make  his  own 
Investigations  of  records,  plans,  field  notes, 
documents,  etc.,  and  also  to  make  his  own 
Investigations  upon  the  surface  of  the  earth, 
by  examining  Indicia  theretofore  found,  and 
by  searching  for  additional  Indicia.  He  was 
also  furnished  with  the  deposition  of  the  sur- 
veyor Barker,  taken  in  the  case.  At  the  Jan- 
nary  term,  1802,  after  a  lapse  of  three  years, 
the  referee  made  his  award  In  favor  of  the 
defendant  and  against  the  plalntifFs'  claim 
that  the  line  found  by  Barker  In  1878  was  a 
line  run  by  Weston  as  a  range  Ihie  in 
He  filed  with  his  award  a  detailed  statement 
of  his  Investigations  and  discoveries,  and  his 
conclusions  thwefrom,  leading  bim  to  the 
resulting  award.  It  does  not  appear  that 
either  Mr.  Sewall  or  Mr.  Barker  made  any 
research  west  of  townships  Nos.  8.  Judg- 
ment was  rendered  at  that  term  on  this  re- 
port without  objection,  and  there  this  matter 
rested  for  a  while. 

A  few  years  later  the  owners  of  the  town- 
Ship  next  west  of  ^the  respondent's  township, 
viz,  township  No.  4,  in  the  same  range  (range 
8)>  perhaps  Induced  thereto  by  the  result  of 
the  real  action  between  these  parties,  brought 
a  real  action  against  the  owners  of  the  town- 
ship next  south  (No.  4,  In  range  8),  being  the 
township  next  west  of  the  peflttoners'  town- 
ship. The  parcel  demanded  was  sobstantlally 
that  between  the  line  found  by  Surveyor  Bar* 
kor  In  1876  extended  west  as  the  north  line, 
and.  as  the  south  line,  the  "plan  line,"  or  the 
extension  west  of  the  line  thus  adjudged  to 
be  the  line  between  the  two  townships  Nos.  3. 
At  any  rate,  in  this  latter  action,  as  la  the 
former  action,  the  question  was  as  to  the  loca- 
tion upon  the  earth's  surface  across  the  town- 
ahlpe  of  the  range  Une  between  range  8  and 
raoge  9.  That  line,  by  the  plans,  was  as 
claimed  by  the  owners  of  the  north  township, 
and  the  burden  ,  was  vj/oa  the  owners  of  the 
tenth  township  to  i^iow  that,  notwithstanding 


the  plan,  a  Une  was  actually  nm  by  Samuel 
Weston  In  1794  across  these  townships  Nos.  4, 
and  north  of  the  demanded  pared,  as  and  for 
the  range  line  between  range  8  and  range  9. 
They  assumed  this  bnrden,  and  with  great  In- 
dustry and  much  expense  discovered  and 
traced  an  ancient  line  bearing  surveyor's 
marks  as  old  as  1794  from  the  east  Une  of  the 
"MUllon-Acre  Tract"  In  Somerset  county,  east 
between  various  towns  and  townships,  and 
across  townships  Not.  4*  and  even  further, 
across  townships  Nos.  8.  At  the  trial  of  the 
case  before  a  jury  In  the  court  in  Piscataquis 
county  (townships  Nos.  4  being  in  that  counly) 
the  owners  of  the  south  township  produced 
the  eyidence  of  this  discoveiy  and  tracing  of 
a  line  showing  ancient  qwts  and  other  indicia 
all  along  from  the  "Million  Acres"  to  the  east 
line  of  townships  Nos.  3  and  across  the  town- 
ships Nob.  4,  so  strongly  Indicating  that  the 
line  thus  found  was  the  line  run  by  Samu^ 
Weston  In  1794  as  and  for  the  range  line  be- 
tween range  8  and  range  9  that  the  Jury 
readily  found  In  their  favor.  I^ls  finding  was 
approved  by  the  court  upon  a  motion  for  a 
new  trial,  and  January  3,  1898,  Judgment  was 
ordered  on  the  verdict  Stetson  v.  Adams,  91 
Me.  178,  39  AtL  676. 

Within  30  days  after  the  opinion  In  the  Pis- 
cataquis  case  was  announced,  the  unsuccess- 
ful Utigants  in  the  Penobscot  case  before  de- 
scribed,—that  concerning  the  location  of  the 
range  Hue  between  townships  Nos.  3,— brought 
this  petition  for  leave  to  review  the  old  action 
Id  that  case,  which  had  gone  to  Judgment  in 
1892,  almost  6  years  previously.  Ttae  petition 
Is  based  on  -the  seventh  clause  of  section  1, 
c  89,  Rev.  St,  via.: 

**0L  7.  A  review  may  be  granted  In  any 
case  where  it  appears  thst  through  fraud,  ac- 
cident mistake  or  misfortune,  Justice  has  not 
been  done.-  and  that  a  further  hearing  would 
be  Just  and  equitable,  U  a  petition  tbemtot  Is 
presented  to  tbe  court  within  tfz  yean  after 
Judgment" 

There  Is  no  suggestion  of  any  fiiHure  of 
Justice  through  fraud,  and  therefore  the  only 
question  for  the  court  Is  whether  It  ai^pears 
from  the  evidence  that  there  has  been  any. 
such  failure  of  Justice  "through  accident  mis* 
take,  or  misfortune"  that  "a  further  hearing 
would  be  Just  and  equitable." 

Undoubtedly,  as  contended  by  the  petition- 
ers, the  statute  confers  upon  tlis  court  ■  broad 
power,  and  one  the  coart  should  exercise  ftee- 
ly  to  grant  relief  from  unjust  Judgmoits. 
But  a  Judgment  ultimately  discovered  to  be 
erroneous  because  based  upon  too  few  data  Is 
not,  therefore,  unjust  It  is  Oie  duty  of  litl- 
gsnts  to  supply  the  data,  to  adduce  evidence 
and  argument.  It  Is  their  duty  to  be  diligent 
in  this  work.  If  Judgment  goes  against  a  Util- 
gant  by  reason  of  his  neglect  to  appear,  or 
by  reason  of  the  Insufficiency  of  his  evidence 
or  argument,  he  has  not  thereby  suffered  an 
Injustice,  but  rather  the  natural  consequences 
of  his  own  neglect  The  words  "accident 
mistake^  or  misfortune."  used  In  tbe  statute 
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to  deficrlbe  the  source-  of  tbe  Injnstlce  which 
wonld  make  ft  further  hearing  Just  and  equita- 
ble, ordinarily  Import  something  outside  of  fixe 
petitioner's  owil  control,  w  at  least  something 
which  a  reasonably  prudent  man  would  not 
be  expected  to  guard  against  or  prorlde  for. 
It  has  long  been  regarded  as  essential  to  pub- 
lic order,  security,  and  confidence  that,  when 
parties  have  once  had  their  full  day*  In  courtr 
when  and  where  they  had  foil  <qn>ortnnltT  to 
bring  forward  their  eirldence,  and  the  erl- 
deuce  produced  has  been  fully  and  fairly  con- 
sidered, they  should  abide  the  result,  even 
though  renewed  efFortd  afterwards  should  se- 
cure other  and  better  erldence.  which,  If  sea- 
sonably obtained,  might  have  changed  the  re- 
sult. It  cannot  have  been  the  Intention  of  the 
legislature  to  destroy  tbls  role,  and  destroy 
all  reliance  upon  court  judgments,  by  requhv 
Ing,  or  eren  authorizing,  the  court  to  open 
tiiem  as  ottm  as  the  defeated  party  discov- 
ers some  new  evidence  or  argument. 

Nor  Is  every  mistake,  either  of  the  tribunal 
or  the  party,  such  a  mistake  as  tbe  statute 
contemplates.  Mere  mistakes  In  opinion  or 
judgment  are  outside  of  the  statute,  where 
no  data  were  accidentally  oTerlooked.  If  a 
party  was  erroneously  of  the  opinion  that  a 
particular  piece  of  evldmce  was  ralueless, 
and  so  omitted  to  produce  It,  such  a  mistake 
does  not  entitle  him  to  a  new  trial.  Bven 
If  the  court  of  last  resort,  without  overloiA- 
Ing  any  data  before  it,  draws  erroneous  con- 
clusions In  reasoning,  its  judgment  should 
not,  for  that  cause  alone,  be  subject  for  re- 
versal, after  having  befn  deliberately  ren- 
dered. For  such  mistakes,  which,  at  the 
most,  are  mere  errors  In  reasoning,  to  be  al- 
lowed as  causes  for  reversing  solemn  judg- 
ments after  hearing  and  deliberation,  would 
destroy  all  their  value  as  authoritative  adju- 
dications of  title  lAid  rights.  It  never  could 
be  known  how  long  any  reasoning  would  be 
regarded  as  sound.  A  third  process  might 
reverse  the  second  and  afllrm  the  first,  and 
so  on  ad  Infinitum. 

The  meaning  of  the  words  "accident,  mis- 
take, or  misfortune,**  aa  used  In  the  statute, 
can  be  Illustrated  by  ;8ome .  of  the  decided 
eases.  In  Warren  v.  Hope,  6  Me.  470,  It  was 
said  that  an  exception  to  tbe  rule  refusing 
new  trials  was  where  a  witness,  whose  testi- 
mony was  against  the  petitioner,  subsequently 
ascertained  that  he  was  mistaken,  and  that 
the  facts  he  testified  to  did  not  actually  ex- 
ist In  Knight  v.  Bean.  19  Me.  299,  the  ap- 
pellant erroneously  supposed  the  clerk  would 
send  the  necessary  papers  to  the  commission- 
er appointed  to  take  the  recognizance  for  ap- 
peaL  Immediately  upon  learning  that  tbls 
had  not  been  done,  he  procured  the  papers, 
entered  Into  the  recognisance,  and  transmit- 
ted It  to  the  clerk,  bat  it  did  not  reach  the 
office  In  season.  It  was  held  that  such  a  mis- 
take could  b'e  relieved  against  In  Starbird 
V.  Katon,  42  Me.  SCO,  it  was  said  that  re- 
views would  be  granted  to  correct  mistakes  In 
compntatlon.   In  Shurtleff  r.  Thompson,  63 
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Me.  lis,  ft  review  was  granted  because  the  at* 
tomey  upon  whom  the  petitioner  relied  to 
appear  for  him  in  tbe  original  action  mis* 
takenly  supposed  that  another  attorney  was 
to  appear  hi  that  case,  and  so  failed  to  enter 
his  own  appearance.  All  these  were  cases  of 
clear  accidents  or  mistakes  within  the  stat- 
ute. In  Howard  v.  Grover,  28  Me.  97,  the 
action  was  against  a  surgeon  for  alleged  mal- 
practice. After  verdict  against  him,  the  de- 
fendant asked  for  a  new  trial  to  let  In  expert 
evidence  of  su^lcal  tects  before  unknown  to 
him.  The  motion  was  denied,  the  court  ob- 
serving that  the  defendant  should  have  learn- 
ed those  facts  before  the  trial.  In  Hunter  v. 
Randall,  69  Me.  183,  there  was  a  question 
whether  certain  letters  were  In  the  defend- 
ant's handwriting.  After  verdict  against  talm, 
the  defeodant  sought  for  a  new  trial  to  en- 
able him  to  put  In  expert  evidence  hi  support 
of  bis  denial  of  the  handwriting,  none  such 
having  been  offered  at  the  trial.  The  motion 
was  denied  on  the  ground  that  the  defendant 
Bhould  have  secured  such  evidence  for  the 
first  trial.  In  Blake  v.  Madlgan,  65  Me.  622, 
there  was  a  question  as  to  the  quantity  of  in- 
ter used  by  the  defendant's  water  wheels. 
After  verdict  against  him,  tbe  plaintiff  sought 
for  a  new  trial  upon  the  ground  that  he  had 
found  experts  In  hydraulics  who  would  8iq>- 
port  his  contention.  The  court  held  that  such 
evidence  could  have  been  found  In  season  for 
the  first  trial  In  MayneU  v.  Sullivan,  67  Me. 
314,  a  new  trial  was  refused  to  let  In  testi- 
mony of  witnesses  found  since  the  trial  as  to 
the  condition  of  tbe  planking  on  ttie  bridge,— 
that  being  one  of  the  issues.  In  McLaughlin 
V.  Doane,  56  Me.  289,  a  new  trial  was  refus- 
ed to  let  In  testimony  of  witnesses,  found 
since  the  trial,  who  saw  the  collision  In 
question.  Hunter  v.  Heath.  67  Me.  607,  was  a 
real  action,  where  the  question  was  as  to  the 
location  of  a  boundary  line  on  the  earth's 
surface.  After  verdict  against  him,  the  plain- 
tiff discovered  certain  deeds  affecting  the 
case,  and  also  had  a  new  survey  made.  He 
asked  for  a  new  trial,  that  he  might  offer  In 
evidence  the  facts  thus  discovered.  The  court 
held  that  he  was  bound  to  have  sought  for 
and  produced  all  this  evidence  at  the  first 
trial;  that  the  same  efllorts  mode  after  tbe 
trial,  if  made  before,  would  have  produced 
the  same  results  In  the  discovery  of  evidence. 
In  Carpenter  v.  Sellers,  88  Me.  427,  parol  evi- 
dence of  the  contents  of  a  deed  was  excluded 
upon  the  ground  that  the  loss  of  the  deed  It- 
self was  not  sufflciently  proved,  and  there- 
upon the  defendant  was  defaulted.  After 
judgment  against  him,  he  found  the  deed  It- 
self, and  asked  for  a  review,  that  he  might 
put  It  in  evidence.  The  petition  was  denied, 
the  court  observing,  "The  petitioner  chose  to 
risk  the  Issue  of  his  suit  upon  the  evidence 
which  was  adduced."  Brooks  v.  Railroad  Ca, 
72  Me.  365,  was  originally  an  action  upon 
the  town's  subscription  to  the  railroad  com- 
pany's capita!  stock.  The  town  admitted  that 
enough  stock  had  been  subscribed  for  to  corn- 
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plj  vltti  that  condition.  After  tbe  Judgment 
In  favor  oi  the  railroad  company,  the  town 
petitioned  for  a  review,  alleging  that  Its  ad- 
mlsdon  as  to  amount  of  stodE  aabscrlbed  for 
was  made  by  mistake,  and  In  Ignorance  of 
ewne  of  the  clrcumstancea;  that  the  subscrip- 
tions of  certain  other  towns,  supposed  to  be 
Talld,  were  in  fact  invalid,  and  hence  the 
necessary  amount  was  not,  In  fact,  snbscrlbed 
for.  The  petition  was  denied  upon  the 
groond  that  all  the  facts  were  accessible  and 
could  have  been  ascertained  by  the  town  be- 
fore the  trial.  In  Feder  v.  Association  (Iowa) 
78  N.  W.  262,  It  was  said  that  the  fact  that 
a  result  was  not  designed,  foreseen,  or  ex- 
pected does  not  make  it  accidental,  if  It  was 
the  natural  and  direct  effect  of  voluntary  acts 
or  omissions,  or  of  conditions  vtduntarily  as- 
sumed. 

Recurring  to  the  circumstances  of  this 
case.  It  must  be  evident  there  was  no  "fraud, 
accident,  mistake,  or  misfortune,"  within  the 
purview  of  the  statute  as  above  explained. 
The  iwtltloners'  burden  in  the  original  action 
was  to  establish  the  fact  that  Samuel  Wes- 
ton, In  1791,  actually  ran  a  now  ascertain- 
able line  across  townships  Nos.  S  north  of  the 
demanded  parcel  as  and  for  the  range  line 
between  those  two  townships.  They  con- 
tented themselves  with  Surveyor  Barker's 
discoveries  between  the  east  and  west  lines 
of  the  townships.  As  to  other  evidence,  they 
intrusted  the  entire  task  of  making  further 
researches  for  evidence  to  the  referee.  He 
considered  all  the  evidence  he  found,  and  all 
that  was  submitted  to  him,  drew  his  infer- 
ences, and  made  his  award.  With  the  rea- 
sons for  the  award  on  flie,  accessible  to  the 
parties,  the  award  was  accepted,  and  judg- 
ment rendered  upon  It  So  far  as  appears, 
any  mistake  of  the  referee  was  a  mistake 
In  reasoning,  which  alone,  as  already  stated, 
b  no  ground  for  disturbing  the  Judgment 
So  far  as  he  overlooked  any  data  In  his  re- 
sQarches,  his  neglect  was  that  of  the  party 
tutrustliLg  him  with  the  duty  of  research, 
and  Is  no  ground  for  relief.  So  far  as  the 
new  evidence  Is  concerned,  It  Is  as  to  the 
existence  of  traces  of  the  Samuel  Weston 
line  of  17M  on  the  earth's  surface  all  along 
from  the  "Million  Acres"  to  the  eastward  of 
the  demanded  parcel,  and  along  Its  north 
line.  All  these  traces  existed  before  the 
trial,  and  were  as  accessible  to  the  peti- 
tioners as  they  were  to  the  diligent  party 
who  searched  for  them,  found  them,  and 
successfully  availed  himself  of  them. In  the 
trial  of  Stetson  v.  Adams,  supra.  They  are 
such  traces,  and  in  such  places,  as  would 
naturally  be  sought  for  by  a  party  desiring 
to  establish  such  a  line.  There  is  no  sugges- 
tion that  the  petitioners  by  illness,  poverty, 
or  other  misfortune,  or  even  accident  were 
unable  to  make  the  search.  They  simply 
relied  voluntarily  upon  insufficient  evidence 
when  they  might  have  procured  more,  better, 
and  perhaps  sufficient  evidence.  Reserving 
to  the  court  the  full  power  of  the  statute  to 


grant  a  review  in  any  other  case  where  It 
may  seem  that  Justice  has  not  been  done,  in 
this  case,  for  the  reasons  given*  we  thlnlc 
that  power  should  not  be  exercised. 
Petition  denied,  with  costs. 


(2  Pan.  157) 

.WILCOX  V.  WUiMINGTON  CITT  BI.  CO. 
(Superior  Oouzt  of  ' Delaware.   Newcastle,  llay 

8,  1890.) 

8TRSBT  RAILROADS— DEATH  OF  WIFD— BVt- 
DENCE— DBCBDENT'a  UBALTH—MBASURB  OP 
DAHAQBS  —  WBBKLT  BASNINOS  —  rUNBRAL 
EXPENSBS-BABMINfl  OAPAGITY-^ABITB 

INDUSTRY. 

1.  In  an  action  for  death  caused  by  a  street 
car,  a  witness  cannot  be  asked  where  the  con- 
ducfyx  was  after  the  car  stopped,  and  while  the 
deceased  was  under  it  as  toe  conductor's  acts 
after  the  accident  cannot  affect  the  question 
of  careless  running  at  the  time  of  the  acddoit 

2.  In  an  sctifm  for  death,  the  state  of  de- 
ceased's health  at  the  time  of  death  may  be 
shown. 

3.  In  an  action  for  a  wife's  death,  the  plaintiff 
cannot  show  whether  or  not  the  deceased  was  an 
industrious  woman  in  work  abmt  her  own 

home. 

4.  In  an  action  for  a  wife's  death,  the  plaintiff 

may  show  whether  deceased  received  any  mtnes 
per  week,  independrat  of  her  hosband.  thouKn 
objection  Is  made  that  such  was  not  alleged  in 
the  declaration,  and  would  be  special  damages, 
as  it  shows  the  value  of  deceased's  life.  Inde- 
pendent of  her  bnsband. 

6.  In  an  action  bronght  by  a  hasband,  as  ad- 
ministrator, to  recover  for  hia  wife's  death,  the 
plaintiff  cannot  show  that  deceased  got  a  certaia 
amount  per  week  frtnn  him,  out  of  which  she 
saved  a  certain  amount  as  hers,  after  paying 
her  household  expenses,  and  therefore  that  ikN 
death  was  a  pecimiary  loss, 

6.  In  an  action  brought  by  a  husband,  as  ad- 
ministrator, to  recover  damages  for  his  wife's 
death,  there  can  be  no  recoveir  for  funeral  ex- 
penses, although  Rev.  Code,  p.  676^  provides  that 
^'executors  and  administrators  shall  pay  funeral 
expenses  as  a  demand  against  the  estate." 

7.  TMttmony  of  a  marf^Ied  daughter  as  to 
who  supported  iier  before  her  marriage,  and 
before  the  wife  was  married  to  the  plaintiff, 
both  of  which  marriages  took  place  some  time 
before  the  injury,  is  inadmissible.   

8.  A  qnestion  by  the  plaintiff,  asking.  **What 
was  the  deceased's  earmng  capacity  at  the  time 
of  her  death?"  is  incompetent  as  calling  for  a 
conclusion. 

9.  A  witness  may  be  aslced,  "What  were  the 
babita  of  deceased  as  to  industry?"  and  "What 
other  habits  did  she  have,  with  reference  to  sav- 
ing qualitlM,  at  the  time  of  her  death?" 

10.  In  an  action  for  death,  brought  against  a 
street-railroad  company,  where  death  by  a  street 
car  is  proven,  bat  there  is  a  failure  to  connect 
defendant  with  the  accidait  with  the  operation' 
of  ttie  road,  or  with  the  car  or  its  operatives 
cAusing  the  Injury,  and  the  plaintiff  declines  to 
take  a  nonsnit  a  v«diet  wiU  be  directed  for  tiie 
defendant 

Action  by  Louis  L.  Wilcox,  as  administra- 
tor of  Johanna  O.  Wilcox,  deceased.  a«alnst 
the  Wilmington  Gi^  Railway  Company.  A 
verdict  was  directed  f w  the  defendant 

Action  oa  the  case.  On  May  8, 1899,  at  an 
adjourned  session  of  the  February  term,  the 
case  came  on  for  trial  before  a  special  Jury, 
The  foUowlng  anestions  during  the  course 
of  the  trial  were  objected  to  and  passed 
upon: 
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LoqIb  WeldGQm&n,  a  witness  for  plaintiff, 
wag  asked  by  Mr,  Knowles  where  the  con- 
ductor waB  after  tha  car  stopped;  tbe  de- 
ceased being  tben  under  the  front  of  the 
car. 

Objected  to  by  counsel  for  defendant  as 
IrreleTant,  and  after  argument  the  objection 
was  sustained;  the  court,  through  Chief  Jos- 
ttce  LORE,  announcing  that  the  question,  in 
its  exact  language  <that  is,  as  to  -what  oc- 
curred "after  the  car  stopped"),  was  not  com- 
petent; that  what  the  conductor  was  doing 
after  the  accident  coold  not  enter  into  the 
question  u  to  the  careless  running  at  the 
time  Che  accident  bad  happened. 

The  witness  Ellen  O.  Wogan  was  asked 
by  Mr.  Knowles:  "What,  if  you  know,  was 
the  character  and  reputation  of  Johanna  6. 
Wilcox  In  the  community,  and  among  those 
who  knew  her?" 

The  question  was  objected  to  by  counsel 
for  defendant,  wtio  contended  that  the  only 
damages  the  plaintiff  could  recover.  If  any, 
were  pecimiary  damages  to  the  estate  caused 
by  the  death.  Counsel  for  plaintiff  explained 
that  the  object  of  the  question  was  to  show 
the  kind  of  woman  the  deceased  was.  In 
order  to  follow  it  up  by  establishing  the 
\-aIue  of  her  life  as  a  life,— whether  she  was 
a  good  or  bad  woman,  an  industrious  or  lazy 
woman;  and  the  question  was  accordingly 
changed  as  follows: 

"Q.  If  you  know,  was  Mrs.  WUcox  a  good 
woman  or  a  bad  woman?' 

Objected  to  by  counsel  for  defendant  as 
Irrelevant. 

LORE,  O.  J.  We  do  not  think  this  Is  com* 
petent. 

The  plaintiff  excepted,  and  at  the  request 
of  the  court  that.  If  they  had'  any  authority 
for  such  a  question,  to  produce  It,  the  follow- 
ing authorities  were  cited:  Railroad  Co.  v. 
McCloskey's  Adm'r,  23  Pa.  St  530;  Bear's 
Adm'r  T.  Bear,  83  Pa.  St  62Q.  Mr.  Hayes 
cited  in  reply  Maxwell  v.  Railway  Co.,  1 
Manr.  208,  40  Atl.  945,  which  he  contended 
was  decisive  of  the  question  arising  In  the 
present  case.  After  further  argument,  Bfr. 
Barman  stated  that  he  would  withdraw  the 
previous  question,  and'  confine  It  to  "In- 
dustry." 

"Q.  What  was  the  health  of  Urs.  Wil- 
cox?^ 

Objected  to  by  Mr.  Hayes,  ot  counsel  for 
defendant  as  irrelevant 

The  objection  was  OTezraled,  and  the  de- 
fendant excepted. 

The  witness  Amelia  French  was  asked  by 
Mr.  Knowles:  "What  kind  of  a  woman  was 
Mrs.  WUcox.  as  regards  her  Industry,  and 
her  being  able  to  perform  taer  duties  st  her 

home?* 

Objected  to  by  Mr.  Hayes,  ot  counsel  for 
defendant  as  Irrevelant. 

LORE,  O.  J.  Do  you  propose  to  show  by 
your  testimony  that  this  woman's  life  had 


a  value  as  a  life,  Independuit  of  ha  ration 
to  her  husband? 
Mr.  Knowles.    Tes,  sir;  that  Is  ezactlj 

the  point 

LORE,  a  J.  We  UUnk  that  question  Is 
not  proper,  as  It  now  stands.  That  is  quali- 
fying her  as  his  wife. 

"Q.  If  you  luiow,  was  she  or  was  she  not, 
^rom  your  acquaintance  with  her,  an  Indus- 
trious woman?" 

The  above  question  was  objected  to  by 
counsel  for  defendant  as  Irrelevant  The 
question  was  admitted  by  the  court,  and  an 
exception  noted  for  the  defendant  The  an- 
swer of  the  witness  was  taken,  but  on  cross- 
examination,  it  being  brought  out  by  defend- 
ants counsel  that  the  Industry  referred  to  In 
the  answer  of  the  witness  had  reference  to 
the  decedent's  work  arotmd  the  house,— her 
own  home,— on  application  of  defendant's 
counsel  said  testimony  was  ordered  stricken 
out 

Louis  L.  Wilcox,  the  plaintiff,  being  re- 
called, was  asked  by  Mr.  Harman:  "Did,  or 
not,  your  wife  receive  any  money  per  week. 
Independent  of  yourself?' 

Objected  to  by  Mr.  Hayes,  of  counsel  for 
defendant  because,  as  he  contended,  It  was 
not  alleged  In  the  declaration,  and  It  would 
be  special  damages. 

LORE,  a  J.  We  think  that  Is  admissible, 
as  going  to  the  value  of  the  life  of  the  de- 
cedent Independent  of  the  husband. 

The  defendant  excepted. 

"A.  No,  sir;  not  Independent  of  myself." 

Mr.  Harman  here  contended  that  notwith- 
standing the  answer  of  the  witness,  he  had  a 
right  to  show  that  Mrs.  Wilcox  got  so  much 
per  week  from  her  husband;  that  her  house- 
hold expenses  were  so  much;  that  there  was 
a  balance  out  of  that  which  was  hers;  and 
that  had  she  lived  18  years,  she  would  have 
gotten  that  amount  multiplied  by  62  weeks, 
and  that  multiplied  by  18,  and  therefore  her 
death  caused  by  this  accident  was  a  pecuni- 
ary loss  of  that  much. 

LORE,  O.  I.  We  expressly  limited  this 
question  as  to  what  was  the  value  of  the  life 
Independent  of  the  husband  and  his  relations 
to  her.  This  Is  a  transaction  by  the  deceased 
with  the  administrator,  and  Is  clearly  cut  out 
by  the  statute. 

"Q.  Was  the  estate  put  to  any  expense  be- 
cause of  funeral  expenses?' 

Objected  to  by  Mr.  Hayes,  of  cotmsel  for 
defendant  on  the  ground  that  it  was  not  a 
debt  of  the  estate,  but  a  debt  of  the  husband, 
and  was  therefore  irrelevant 

Mr.  Harman.  Rev.  Code.  p.  676,  provides 
as  follows:  "Executors  and  administrators 
shall  pay  demands  against  the  deceased  In  the 
following  order:  First,  funeral  expenses." 
The  administrator  is  thus,  under  the  statute 
of  our  state,  liable  for,  and  compelled  to  pay, 
Qie  funeral  expenses  of  the  deceased,  of  what- 
ever sex  or  relation  the  deceased  may  be. 

The  Court  held  the  matter  uoder  advlse- 
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ment  oremlght,  and,  upon  the  reassembllDg  of 
the  court  fbe  next  morning,  sustained  the  ob- 
jection to  tb»  qoeMoa.  TbB  plalntilf  ex- 
cepted. 

The  witness  Bmma  Ahiens,  after  testifying 
that  she  was  the  daughter  of  the  deceased 
and  stepdaughter  of  the  plaintiff,  was  asked 
by  Mr.  Knowles:  "Who  provided  yoa  with 
your  clothing  and  sapported  yon  before  yonr 
mother  married  Sir.  Wilcox?" 

Objected  to  by  defendant's  counsel  as  Irrele- 
rant;  the  witness  not  being  dependent  on  the 
plaintiff,  but  being  a  married  woman,  and  the 
present  actioa  not  being  a  suit  brought  by 
bar. 

LORE,  0.  J.  The  Inquiry  Is  as  to  a  condi- 
tion long  anterior  to  this  death,— Indeed,  an- 
terior to  fbe  marriage,  at  we  understand  the 
question.  The  test,  according  to  your  own 
dieory,  Is  her  earning  capacity  at  the  time 
of  her  death.  But  you  are  going  back  to  the 
time  before  the  marriage.  That  Is  too  far 
away  from  the  time  at  which  you  are  to  fix 
the  ralue  of  her  life,  whatever  It  may  have 
been.  If  you  want  to  base  It  upon  her  earning 
capadty,  certainly  the  question  onght  to  be 
directed  to  the  time  at  which  the  Ufe  was 
taken. 

•'Q.  What  earning  capacity.  If  any,  did  your 
mother  have  at  the  time  of  her  death?" 

Objected  to  by  counsel  for  defendant  on  the 
ground  that  whatever  earnings  she  was  mak- 
ing at  the  time,  daring  the  lifetime  of  herself 
and  husband,  ^e  latter  was  entitled  to^  as  her 
husband. 

LOBB,  O.  J.  The  court  laid  down  one  meas- 
ure of  testing  In  the  Maxwell  Case  (I  do  not 
now  recollect  any  other  case),  and  that  was 
as  to  the  age,  ability,  or  dl^osltlon  to  labor,— 
the  habits  of  living  and  expenses. 

Mr.  Knowles  here  explains  that  the  purpose 
of  the  qnestdon  was  to  show  the  earning  ca- 
pacity of  the  deceased.  In  dollars  and  cents, 
by  allowing  the  witness  to  testify  as  to  a  time 
when  her  mother  did  work;  then.  If  at  the 
rime  of  the  mother's  death  the  conditions  were 
such  that  she  had  had  to  labor,  by  reason  of 
her  husband's  death  or  otherwise,  that  her 
ability  to  earn  amounted  to  so  many  dollars 
a  week. 

LORE,  Q  J.  Is  not  that  very  question  one 
for  this  Jury  to  decide?  Ought  you  not  to 
show  the  coDditloos  which  surrounded  the  de- 
ceased, so  that  the  Jury  may  Judge  ber  earn- 
ing capacity  In  the  absence  of  any  actual 
earning?  Ton  are  now  asking  the  witness  for 
an  opinion  as  to  what  another  person  could 
earn. 

"Q.  How  old  was  your  mother  at  the  time  of 
her  death?  A.  About  fifty  yeaiB.  Q.  What 
was  the  condition  of  your  mother's  health  at 
the  time  of  her  death?" 

Objected  to  by  counsel  for  defendant  as  ir- 
relevant Objection  overruled,  and  defendant 
excepted. 

*^).  What  were  the  hablto  of  your  mother. 
In  respect  to  Industry,  at  the  time  of  her 
rteathr 


lobe;  0.  J.  We  ate  now  passing  qpon 
this  question,  which  foreahadows  what  is  the 
main  question,  via.  what  In  this  case,  Is  to 
be  the  measure  of  damages?  We  allow  tlila 
Inqolry,  as  we  allowed  the  inquiry  as  to  her 
health,  to  show  the  woman's  condition,  and 
throw  Ught,  when  posirible^  on  the  measure  of 
damage  for  tlie  'nUne  ot  that  life.  Her  health, 
her  industry,  her  saving  habits,  or  any  con- 
ditions and  elements  of  that  kind,  must  nece»- 
sarily  go  into  that  We  cannot  say,  and  do 
not  know,  what  the  facts  are,  bnt  we  think 
this  line  of  Inquiry  is  permissible;  that  Is,  to 
show  that  she  was  an  Indtistrlons  wMnan,  a 
healthy  woman,  a  prudent  woman,  or  the  con- 
ditions surrounding  that  life  as  they  would 
have  been  had  hurisaod  died  tbe  next  day. 
We  rule  the  questltm  In. 

The  defendant  excepted. 

"Q.  What  other  habits,  beeldes  those  of  In- 
dustry, with  respect  to  her  saving  gnalltles^ 
had  your  mother  at  the  time  of  her  death?" 

Objected  to  by  counsel  for  defendant  oa  the 
general  grounds  as  before  stated. 

The  gueetlon  was  admitted,  and  the  defend- 
ant excepted. 

After  ttie  plaintiff  bad  rested,  counsel  for 
defendant  moved  for  a  nonsnlt  on  two 
grounds:  That  there  was  nothing  In  the 
testimony  tiered  by  the  plaintiff  connecting 
the  defendant  company  with  the  Qperatlim  of 
the  car  in  question,  or  the  railway  npon  which 
the  car  was  operated;  (2)  nor  was  It  shown 
anywhere  In  the  testimony  that  the  men  who 
operated  the  car  in  question  were  employte 
of  the  defendant  company. 

Argued  before  LOREI,  O.  J.,  and  PENNS- 
WIU^  and  BOYOB,  JJ. 

Robert  O.  Harman  and  Horace  Q.  Knowles, 
for  plaintiff.   Wlllard  Saulsbnry  and  Waltw 

H.  Hayes,  for  defendant 

lore;  a  J.  We  have  token  some  time  to 
go  over  the  testimony  which  was  presented, 
and  to  carefully  consider  the  grounds  present- 
ed In  the  motion  for  the  nonsuit.  After  care- 
ful consideration,  we  think  this  nonsnlt  ought 
to  be  granted.  The  court  are  very  reluctant 
to  grant  the  nonsuit.  We  would  mndi  pre- 
fer that  this  case  should  be  given  to  the  Jury, 
and  be  determined  by  them  upon  the  merlta. 
But  It  is  a  doty  that  we  have  assumed,  and 
a  duty  which  we  must  meet  In  this  case  a 
very  material  part  of  the  case  was  not  only 
to  show  that  this  woman  was  killed,  but  toat 
she  was  killed  by  some  person  or  thing  for 
which  these  defendants  are  responsible.  We 
have  been  unable  to  see  that  the  plaintiff  has 
connected  this  accident  with  these  defend- 
ants, or  that  it  has  been  shown  that  this  nad 
was  operated  by  the  defendant  company,  or 
that  the-  car  was  owned  by  said  company,  or 
that  the  parties  running  it,  and  who  caused 
the  accident,  were  the  employes  of  the  com- 
pany.—very  material  questions,  which  meet 
us  at  the  threshold  of  a  case  of  this  character. 
In  the  absence  of  such  evidence,  therefore, 
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we  do  not  tblnk  tttat  the  aae  ongbt  to  go  to 
tbe  Jury,  and  we  wder  a  nonniH. 

Mr.  Knowles.  If  tbe  court  please,  we  de> 
cUne  to  take  a  nonsnit 

LORE,  o.  3.  Gentlemen  of  tbe  Jury:  For 
tbe  reasoiiB  that  we  bare  glTen  above  In  your 
bearing,  in  ordering  that  tbe  nmiBnlt  be  en- 
tered, we  direct  yon  to  return  a  rerdlct  for 
tbe  defendant 

Terdlet  for  defoidant 


(IM  Pa.  St  14») 
McKEEVHR  v.  WESTINOHOTTSE  BI/BO- 
TRIO  &  MANUFACTURING  CO. 

(Supreme  Court  of  PentuylTanit.   Dec.  90, 
1889.) 

INJURY-  TO  BBCPLOTA— GONTBIBCTORT  NBOU- 
OENCB. 

"Whether  an  empIoT^  Bent  to  remove  the  wa- 
ter from  a  tank  in  which  ao  emery  wheel  re- 
volved, the  pipe  at  the  bottom  being  clogged,  fras 
guilty  of  coQtrlbatory  negligence.  In  readiing 
across  the  pulley,  after  turning  ofit  the  power,  bat 
before  the  wheel  stopped  revolving,  to  get  a  rod 
with  whldi.  If  necessary,  to  st<^  the  motion  of 
the  wheel,  and  thereafter  to  opai  the  pipe.  Is  a 
question  for  the  jury,  he  not  being  aware  of  the 
broken  edge  in  the  inilley,  whereby  his  sleeve  was 
caujftt,  the  momentum  being  such  that  the  wheel, 
which  a  workman  was  waiting  to  nae,  would  have 
kept  in  moHcai  several  mlautes;  tb«e  being  evi- 
dence that  It  was  not  Imprudent  to  aQow  his 
sleeve  to  come  in  contact  with  the  pulley  if  It 
was  not  broken,  and  be  having  no  other  con- 
venient. If  poesllde,  way  to  ■Bcnre  tbe  rod. 

Appeal  from  conrt  ot  comnum  pleaa,  AUe- 
gbeny  county. 

Action  by  Andrew  McKeever  agalnat  tbe 
Weatlnghouse  Mectrlc  &  Manufacturing 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Afflrmed. 

H.  B.  LIneaweaver  and  Stone  &  Potter,  for 
appellant.  Thos.  M.  &  Rody  P.  Marshall,  for 
appeDee. 

FEU^  J.  ^e  plaintiff  was  employed  by 
tbe  defendant  to  oil  machinery  and  clean 
belts  in  use  at  Its  works.  On  tbe  end  of  a 
shaft  which  turned  no.  emery  wbed  there 
was  an  Iron  pulley,  from  tbe  edge  of  which 
a  triangular  piece  bad  been  broken. '  The 
wheel  revolved  in  a  tank  In  which  wator  was 
allowed  to  flow.  The  plaintiff's  attention 
was  called  by  tbe  foreman  of  tbe  shop  to  the 
fact  that  a  pipe  at  tbe  bottom  of  the  tank 
bad  become  dogged,  and  that  the  water,  in- 
stead of  draining  off  tbrou^  this  pipe,  bad 
collected  Jn  the  tfutk,  and  was  being  thrown 
over  tbe  floor  1^  the  revolution  <tf  tbe  wheel, 
and  be  was  directed  to  remove  the  water. 
In  order  to  do  this,  be  tnmed  tbe  power  off 
by  means  nt  a  le^,  and,  without  waiting 
for  the  whod  to  stop,  be  teacbed  across  or 
arovnd  the  pun^  to  get  an  llrtHi  rod,  which 
lie  Intended  to  use,  If  necessary,  to  stop  tbe 
luotlon  of  the  wbeel,  and  after  It  stopped  to 
44A.--44 


open  tbe  plp&  Tbe  brokoi  edge  of  the  pul- 
ley caught  the  sleeve  of  his  blouse,  and  drew 
bis  arm  between  tbe  surface  of  tbe  pulley 
and  tbe  belt  AU  mattera  which  related  to 
the  neglect  of  the  d^endant  In  allowbv  tbe 
broken  pulley  to  remain  In  use  after  notice 
of  tbe  defect  and  danger,  as  well  as  all  mat- 
ters touching  tbe  plalntlfTs  negligence,  were 
carefully  snbmltted  In  a  charge  to  which  no 
exception  was  taken.  The  only  quration 
now  to  be  considered  Is  whether  the  case 
should  have  been  withdrawn  from  tbe  Jury 
OQ  the  ground  of  contributory  negligence.  The 
plaintiff  bad  no  knowledge  that  the  pulley 
was  broken.  It  was  not  his  duty  to  repair 
It,  and  be  seems  to  have  bad  nothing  to  do 
with  work  of  that  kind.  He  was  sent  to 
open  tbe  pipe  which  drained  tbe  tank.  When 
he  went  to  tbe  wheel,  he  found  a  workman 
vralting  to  use  It  as  soon  as  tbe  water  sbonld 
be  removed.  Tbe  momentum  of  tbe  wbeel 
and  pulley  would  have  kept  them  in  motion 
for  several  minutes  after  the  power  had 
been  turned  off,  tbe  length  of  time  depending 
on  the  condition  as  to  friction  of  the  loose 
pulley  on  the  connter^aft.  Tbe  plaintiff  at- 
tempted to  secure  tbe  Iron  rod  by  the  only 
convenient,  If  not  the  only  possible,  way 
open  to  blm.  ^ere  was  afllrmatlve  evidence 
that  It  was  not  Imprudent  for  a  workman 
to  allow  tbe  sleeve  of  his  blouse  to  come  in 
contact  with  the  edge  of  a  revolving  pulley, 
If  the  edge  was  smooth  and  regular.  Under 
this  testimony,  the  Inquiry  as  to  contribu- 
tory negligence  was  narrowed  to  the  single 
question  whettier  the  plaintiff  was  negligent 
in  reaching  for  the  rod  while  tbe  pulley  was 
in  motion.  This  was  tar  the  Jury.  To  in- 
volve this  question  with  ttaat  ot  tbe  probable 
dangw  of  tbe  uae  of  the  Iron  rod  as  a  brake 
on  an  emery  wbeel  raised  an  issue  which 
was  not  In  the  case.  Tbe  plaintiff  was  not 
Injured  by  the  use  of  the  bar.  He  had  not 
determined  when.  If  at  all,  he  would  use  It 
as  a  brake.  His  Intention  was  to  use  It  if 
the  friction  of  the  pulley  on  tbe  countershaft 
did  not  arrest  tbe  motion  within  a  reason- 
able time,  and  a  time  would  have  arrived 
when  the  motion  would  have  been  so  reduced 
that  tbe  bar  could  have  been  used  with  rea- 
sonable safely.  He  needed  the  bar  for  a 
proper  use,  and  the  fact  that  he  contemplat- 
ed another  use,  which  was  more  or  less  dan- 
gerous, according  to  the  circumstances,  was 
not  ground  for  imputing  negligence  to  him. 
Tbe  Judgment  Is  affirmed. 


THACKERAY  v.  ELDIGAN. 

(Sopreme  Court  of  Rhode  Island.    Nov.  24, 

1899.) 

WA8TK-00UH0N-UA.W  RBHBDIE8. 

Qea.  Laws,  c.  2GS,  giving  an  action  of 
waste  as  a  remedy  Sar  injnry  to  the  rererslon, 
does  not  take  away  the  common-law  right  to 
toing  an  action  on  the  case  for  waste. 
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Bzceptloiu  from  district  court,  Prorldence 
county. 

Action  by  fillen  M.  Thackeray  against  Wil- 
liam Eldlgan.  A  plea  of  abatement  was  sus- 
tained, and  the  writ  was  quashed,  and  plain* 
tiff  brings  exceptions.  Sustained. 

F.  P.  Owen,  for  plaintiff.  John  N.  Butman, 
for  defendant 

TILLINGHAST,  J.  This  case  Is  before  m 
on  exceptions  to  the  rulings  ot  the  district 
court  of  the  Sfterenth  Judicial  district.  The 
action  Is  trespass  on  the  case  for  waste.  The 
defendant  pleaded  In  abatement,  setting  up, 
in  substance,  as  we  understand  the  idea,  that 
the  action  should  have  been  an  action  of 
waste  imder  Gen.  Laws  R.  I.  c.  268,  Instead 
of  an  action  on  the  case  for  waste.  The  court 
sustained  the  plea,  and  quashed  the  writ,  to 
which  ruling  the  plaintiff  duly  excepted.  We 
think  the  ruling  was  erroneous.  Case  Is  the 
proper  common-law  remedy  for  Injury  to  the 
rererslon.  Bacon  t.  BuUard,  20  R.  I.  401,  30 
AO.  751;  1  Washb.  Real  Prop.  (Mh  Ed.)  169. 
160;  Walt.  Act  &  Def.  251,  252.  The  statu- 
tory remedy  for  waste  provided  by  Gea.  Laws 
R.  I.  c,  268,  does  not  take  away  the  remedy 
at  common  law.  It  Is  to  be  regarded  as  cn- 
mutatlve,  and  not  exclusive.  7  Lawson. 
Rights,  Rem.  &  Prac.  §  3777,  and  cases  dted 
in  note  5;  Fisher  v.  Railroad  Co.,  12  R.  I. 
287.  See,  also,  Coggesball  v.  Groves,  16  R. 
L  IS,  11  Atl.  296.  If  the  statute  bad  created 
a  Dcw  right  and  at  the  same  time  given  a 
remedy,  such  remedy  would  probably  have 
been  exduslve.  Inman  v.  Tripp,  U  R.  I.  S20; 
Smith  y.  Tripp,  14  R.  I.  112;  Colt  v.  Commer- 
cial Co.,  20  R.  I.  '323.  3S  AU.  1056.  But,  as 
the  statutory  remedy  is  merely  cumulative, 
the  plaintiff  had  bis  election  as  to  which  ac- 
tion he  would  bring.  Stetson  v.  Day,  61  Me. 
434.  Moreover,  It  Is  to  be  observed  that  our 
statute  of  waste  gives  a  remedy  fn  the  af- 
firmative, without  any  negative,  expressed  or 
Implied,  for  a  matter  which  was  actionable 
at  common  law,  as  aforesaid;  and  in  such 
cases  the  common-law  remedy  Is  not  taken 
away.  Crittenden  v.  Wilson,  S  Cow.  165. 
Exceptions  sustained,  and  case  remitted  to 
said  diatrtet  court  tor  fnrtber  proceeding!. 


(21  a.  I.  476) 

NBWTON  T.  NORTHERN  HUT.  RBLIBF 
ASS'N. 

(Bnpieme  Gonrt  ot  Rhode  Island.   Nor.  IS, 

1899.) 

smmPIOIAL  ASSOOIATIONS— DOUBU  ASSBSS- 

HBNTS. 

1.  The  laws  of  a  beneficial  association  are  a 

{lart  of  the  contract  made  by  a  member  teeept- 
Dg  k  benefit  certificate  issued  by  It. 

2.  A  law  of  a  beneficial  assodatloD  provided 
that  if  the  amount  received  from  the  last  as- 
sessment paid  prior  to  the  death  of  a  member 
should  be  less  than  the  sum  for  which  his  cer- 
tificate was  Issued,  the  beneficiary  should  be  en- 
titled only  to  the  amount  of  said  assessment 
Another  law  provided  that  where  the  amount  of 
•ae  asaasament  was  not  sufficioit  to  pay  all  the 


claims,  a  double  assessment  might  be  made. 
Held  not  to  anthorise  a  double  assessmoit  for 
one  death. 

Exceptions  from  common  pleas  division. 

Action  by  Martha  L.  Newton  against  tht 
Northern  Hnlnal  Relief  Association.  To  a 
Judgment  for  ^alntUt  defendant  exe^ti. 
Modified. 

Wm.  P.  Bheffleld,  Jr.,  for  plaintiff.  Robert 
U.  Franklin,  f  or  .  def  endant 

STINBSS,  J.  The  plaintiff  n»  upon  a 
benefit  oertlflcate  for  tiie  nun  of  1^000,  dalm- 
ing  that  It  la  a  policy  of  Inanrsnce  tor  that 
amount  The  certificate  recites  that  Edward 
Newton,  the  Inmired,  a  member  ot  Newport 
Assodates,  No.  4,  **is  entiUed  to  aU  the  rlgbti 
and  jtriTllegefl  ot  membership  In  said  New- 
port Associates,  and  to  participate  In  tbe  ben- 
efit fund  of  tiie  Northom  Mutual  Relief  As- 
sociation, to  tiie  amount  of  ^2,000,  which  sum 
shaU  at  bis  death  be  paid  to  bis  wife,  Martha 
L.  Newton."  Tbe  conditions  -which  follow  re- 
quire  that  the  statements  of  hie  application 
diaU  be  a  part  of  the  contract  that  the  use 
of  spirituous  or  malt  Uquora  as  a  berwage 
shall  annul  ttm  ofMitcaet,  and  that  he  sihail 
comply  with  the  rules  of  the  order  then  or 
thereafter  in  forc&  The  plaintiff  rdlea  upon 
the  promlBe  In  the  certificate  to  pay  tbe  sum 
of  (2,000,  while  the  defendant  dalma  that  tbe 
sum  named  Is  only  a  maximnm  of  benefit,  to 
denote  the  class  of  which  Edward  Newton 
was  a  munbor,  and  to  fix  the  rate  of  assess 
ment  which  he  ihould  pay,  and  urtilch  should 
t>e  ccdlected  at  bis  death,  and  that  tbe  exact 
amount  to  be  paid  Is  to  be  determined  by  the 
laws  of  the  order,  not  exceeding  that  sum- 
The  general  laws  of  the  order  provide  (chap- 
ter 1,  I  as  follows:  *^e  amount  to  be 
pafd  from  the  benefit  fond  to  the  beneficiary 
named  in  the  bra^t  certificate  of  a  member, 
at  the  death  of  such  member,  shall  be  at  the 
following  rates,  via.:  For  a  member  of  tbe 
first  rate,  two  thousand  dollars;  fttr  a  member 
of  tbe  second  rats^  fifteen  hundred  dollars," 
etc.;  *'*  *  *  but  If  the  amount  received 
from  the  last  assessment  paid  prior  to  ssld 
death  Is  less  than  two  thousand  dofiars^  the 
benefidaxy  of  a  member  of  the  first  rate 
sliall  not  receive  more  than  tiie  amonnt  of 
said  assessment"  etc.  At  tiie  trial  it  ap- 
peared that  Ibe  money  recdved  from  the  last 
assesamait  before  the  death  of  Edward  New- 
ton was  only  V078.46,  of  whldi  the  plaintiff 
has  received  1900.  It  was  roled,  pro  forma* 
that  the  plaintiff  was  entltied  to  $1,100;  re- 
maining unpaid,  verdict  was  glvoi  according- 
ly, and  the  defendant  eniepted  to  fbo  ruling: 

The  question  Is  whether  tbe  plalnttfl  Is  en- 
titled to  tbe  full  Bom  of  92,000^  or  whether 
reference  can  be  made  to  the  laws  to  deto^ 
mine  the  amonnt  dne.  If  the  eotlfleato  stood 
alone,  the  nding  would  be  correct  But  |t  li 
evident  that  this  was  not  an  absolute  con- 
tract fov  the  payment  of  ^000,  as  In  an  or- 
dinary poU^  <tf  Instnranc^  but  tbe  agreement 
of  a  benefit  aaoclati(»i.  In  which  tbe  mone.' 
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due  at  the  deatb  of  a  member  Is  to  be  paid 
hy  a  special  asgessment  The  laws  of  the 
order  therefore  form  a  necessary  part  of  the 
contract  They  are  referred  to  in  It  By  the 
certificate  the  insored  "Is  entitled  to  the  rights 
and  prlrlleges  of  membership,"  so  that  it  be- 
comes necessary  to  Inqnlre  what  those  rights 
and  privileges  are.  The  Inaured  la  also  re- 
qnlred  to  comply  with  the  laws,  rules,  and  re- 
quirements of  the  order,  from  which  It  ap- 
pears that,  on  the  death  of  a  member,  notice 
Is  to  be  glTen  and  an  assessment  collected. 
It  Is  the  now  familiar  form  of  benefit  societies. 
In  which  the  only  fuid  for  the  paym^t  of 
death  benefits  is  recelred  by  a  special  collec- 
tion, which  the  member  must  be  taken  to 
understand  as  the  measure  of  the  contract 
Qs  membership  Is  based  upon  this  assess- 
ment,  and  not  upon  a  fixed  premium,  as  in 
common  life  Insurance.  As  a  member,  he 
must  know,  from  the  scheme  of  organization, 
that  the  society  has  no  capital  from  which  to 
pay  benefits,  other  than  the  periodic  taxes, 
which  are  made  only  when  a  death  occurs. 
He  must  know  that,  If  there  are  not  members 
enough  In  bis  class  to  make  up  $2,000  on  an 
assessment  for  his  deatb,  the  full  sum  cannot 
be  paid.  Tbls  form  of  Insurance  Is  now  so 
common  that  a  court  is  bound  to  take  notice 
of  Its  character  and  effect,  and  especially  to 
presume  that  members  of  a  society  organized 
fw  this  purpose  know  that  tbelr  certificates 
are  not  absolute  promises  for  the  amoimt 
named,  but  conditional  upon  the  amount  re- 
ceived from  assessments.  And  this  is  Just. 
For,  if  the  number  of  members  Is  smaller 
than  that  required  to  make  up  the  full  sum, 
each  member  pays  for  a  proporUon^y  small- 
er number  of  deaths.  True,  a  member  may 
have  paid  assessments  on  a  full  class  for  a 
long  time,  and  thei^  the  number  of  members 
may  fall  off;  but  this  Is  one  of  the  chances 
in  this  form  of  Insurance.  Indeed,  It  Is  not 
strictly  Insurance.  It  Is  properly  styled  a 
"benefit  fund."  As  such  a  fund,  It  covered 
sickness  as  well  as  death;  providing  for  week- 
ly payments,  which  should  be  deducted  from 
tbe  amount  due  on  the  decease  of  the  mem- 
t>er.  Hence  tbe  certificate  was  not  for  an 
absolute  sum  at  death,  but  for  what  might 
tben  be  due.  This  must  have  been  known  to 
Edward  Newton,  not  merely  from  tbe  gen- 
eral scheme  of  the  society,  but  also  from  the 
terms  of  his  application,  which  directs  the 
payment  at  his  decease  of.  not  the  full  sum, 
but  "911  benefits  to  which  I  may  be  entitled"; 
Implying  that  he  did  not  understand  tbe  con- 
tract to  be  for  tbe  full  sum,  but  for  such  sum 
as  would  be  due  or  be  realized  undar  the 
terms  of  the  laws  and  rules  of  the  order.  It 
Is  so  plain  that  a  member  of  such  a  society 
takes  his  certificate  subject  to  the  laws  of 
tbe  society,  that  an  extended  review  of  cases 
on  this  subject  Is  needless.  We  will  refer  to 
two.  In  Supreme  Lodge  v.  Kulgbt,  117  Ind. 
«8&,  20  N.  E.  479,  3  U  R.  A.  400,  Elliott,  C. 
J.,  says:  "The  provisions  of  tbe  established 
bjr-laws  of  an  assodatlon  such  as  that  with 


which  l^e' assured  united  are  elements  of  tbe 
contract  of  Insurance.  They  are  factors  that 
cannot  be  disregarded.  That  they  have  this 
effect  all  who  become  members  of  the  aaeocla- 
tlon  must  know.  A  person  who  enters  an  as- 
sociation must  acqtialnt  himself  with  Its  laws, 
for'  they  contribute  to  the  admeasurement  ot 
his  rights,  his  duties,  and  his  Uabilltiea" 
This  rule  was  applied  In  this  case  to  a  change 
In  by-laws  which  made  a  new  class  of  bene- 
fldftries,  thus  cutting  down  tbe  amount  to  be 
realized  by  assessment  on  the  certificate  In 
suit  In  French  v.  Society  <Sup.)  SI  N.  Y. 
Supp.  676,  McAdam,  J.,  said:  '^e  caVA- 
cate  also  refers  to  tbe  laws,  rules,  and  usages 
of  the  society;  so  tbat  these,  with  the  appU* 
cation,  evidently  became  a  part  of  the  con- 
tract." In  that  case  a  by-law  provided  tbat 
when  an  assessment  after  deducting  one- 
third  for  tbe  reserve  fund,  should  be  less  than 
$1,00(^  the  amount  paid  on  a  certificate  should 
not  exceed  two-thirds  the  amount  received  on 
the  assessment;  and  it  was  held  that  the  by- 
law determined  the  amount  due  upon  the  cer- 
tificate. In  Supreme  Council  v.  Morrison,  16 
R.  I.  468,  17  Aa  67.  a  by-law  requiring  the 
assent  of  a  beneficiary  to  a  change  was  re- 
pealed, A  change  of  beneficiary  made  after 
the  repeal  was  held  to  be  valid,  as  it  was  In  ' 
conformity  to  the  by-laws  then  In  force. 
While  tbat  case  is  distinguishable  from  this 
one,  the  same  principle  applies  to  both,— that 
the  contract  is  subject  to  the  by4aws. 

The  plaintiff  calls  attention  to  the  general 
laws  of  the  order  (Chapter  1,  |  5),  which  pro- 
vide that  when  the  benefit  fund  Is  less  than 
(2,000  an  assessment  shall  be  ordered,  "and, 
If  tbe  amount  of-  one  assessment  Is  not  suffi- 
cient to  pay  aU  dalms  reported  at  the  date  of 
the  call,  a  double  assessment  may  be  made, 
but  not  over  two  assessments  shall  be  called  - 
during  any  one  month."  The  argument  Is 
that  this  provides  for  a  double  assessment  to 
make  up  tbe  $2,000.  We  do  not  think  that 
this  Is  so.  Tbe  laws  proceed  upon  the  plan 
that  $2,000  shall  be  kept  tn  tbe  treasury  to 
meet  a  deatb  dalm.  and  when  It  Is  paid  out 
an  assessment  Is  made  for  the  m<mey  with 
which  to  meet  the  next  claim.  Under  section 
6,  if  the  full  amount  Is  not  In  hand,  an  assess- 
ment is  ordered;  tbe  subordinate  association 
Is  notified  "to  forward  to  the  general  treas- 
urer the  previous  assessment"  and  to  collect 
another.  This  clearly  shows  that  the  pmpose 
Is  to  call  in  what  Is  unpaid  on  the  previous 
assessment,  and  to  make  another.  It  Is  not 
to  add  the  last  assessment  to  the  former,  for 
that  would  not  only  be  contrary  to  section  2, 
but  it  would  also  make  a  double  assessment 
for  a  single  deatb,  which  would  conflict  with 
the  whole  scheme  of  tbe  association  and  Its 
laws.  Tbe  two  assessments  In  a  single  month 
are  evidentiy  applicable  to  cases  of  two  or 
more  deaths  In  one  mouth. 

If  the  laws  of  the  defendant  society  form  a 
part  of  the  contract,  as  we  think  they  do.  It 
follows  that  the  plaintiff  was  only  entitled  to 
lecbver  Uie  balance  due  on  the  last  assess- 
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meat,  $78.46,  and  the  verdict  should  have 
been  for  tbat  amount  Case  remitted  to  tbe 
common  pleas  division,  with  direction  to  en- 
ter Jadigment  for  the  i^ntlfC  accordbigly. 

<21  R.  I.  471) 

HALONGT  T.  COOK. 

(Sapreme  Court  of  Khode  UlaDd.  Nov.  11, 
1899.) 

MUNICIPAL  CORPORATIONS— ACTION  FOR  PBE- 
80NAL  INJURIBS-NOTICB. 

1.  Geo,  Laws  R.  I.  c  8C,  $  16,  prorides,  as  a 
conditioQ  precedent  to  an  action  agamst  a  town 
for  iojurieij  from  defective  highways,  tbat  tbe 
person  injured  shall,  within  60  days,  give  notice 
of  the  time,  place,  and  canse  6i  the  injurjr. 
Utld,  that  a  notice  that  plaintiff  waa  injured 
"while  walking  on  the  southerly  side"  of  a 
street  a  Quarter  of  a  mile  lone,  and-  that  the 
cause  of  tne  injury  was  "the  defective  condition 
of  the  sidewalk,"  does  not  sufflciently  designate 
either  the  place  of  tbe  iojary  nor  the  defect 
which  caused  it, 

2.  Defects  in  a  notice  required  as  a  condition 

{irecedent  to  an  acti<fti  agnlnst  a  town  for  in- 
uries  caused  by  defective  bichwa^  cannot  be 
cured  after  the  action  ia  lirouf^t 

Action  by  Mary  Maloney  against  Samuel  P, 
Cooii.  Petition  by  plalntlfT  for  new  trial  after 
nonsuit.  Denied. 

McFee  &  Greene  and  Dennis  J.  Holland, 
for  plaintiff.  Erwin  J.  Franee,  for  defendant 

TILLINQHAST,  J.  The  only  question  pre- 
sented for  decision  In  this  case  is  as  to  the 
sufficiency  of  the  notice  which  tbe  plalntifC 
gave  to  tbe  city  council  of  Woon8o<^et  prior 
to  the  commencement  of  her  action.  Said  no- 
tice was  as  follows:  "To  the  Honorable  tbe 
Cits  Council  of  the  City  of'WoonSo(ftet:  Re- 
spectfully represents  the  undersigned  that  on 
the  2d  day  of  February,  A.  D.  1898,  while 
nraiklng  on  the  southerly  side  of  Church 
«treet,  in  said  city,  she  fell,  and  broke  her 
right  arm;  that  the  cause  of  said  fall  was 
the  defective  condition  of  said'  sidewalk, 
which  said  sidewalk  is  a  part  of  a  public 
highway  in  said  Wobnsodcet;  wherefore  the 
undersigned  presents  a  claim  against  said 
<clty  of  Woonsocket  la  the  sum  of  three  thoa- 
sand  dollars  for  injuries  sustained  as  above 
atated.  March  4,  1898.  Mary  Maloney,  by 
Her  Attorneys,  McFee  &  Greene.**  Gen.  Laws 
R.  I.  c.  86,  which  gives  an  action  against 
towns  for  injuries  sustohied  by  T:^8on  of  de- 
fective highways,  provides,  In  sectimi  16,  as 

condition  precedent  to  the  bringing  of  snch 
action,  that  notice  shall  be  given  as  follows: 
"A  person  so  Injured  or  damaged  shall,  with- 
in sixty  days  thereafter,  give  to  tbe  town  by 
law  obliged  to  keep  such  highway,  causeway, 
or  bridge  in  repair,  notice  of  the  time,  place, 
and  cause  of  such  Injury  or  damage,"  Section 
18  requires  said  notice  to  be  in  writing,  and 
signed  by  the  person  Injured  or  damaged,  or 
by  some  one  in  his  behalf,  and  to  be  presented 
to  the  town  council  of  the  town,  or  to  the 
city  council  of  tiie  city.  Seamons  v.  Fltts,  21 
a  I.  — ,42  Atl.  863.  In  Burdick  v.  Rich- 
mond, 10  B.  L  502,  17  AtL  917,  this  court 


passed  upon  tbe  sufficiency  of  a  notice  re^ 
quired  by  Pub,  St  R.  L  c  84.  |  12,  in  so  far 
as  said  notice  related 'to  the  amount  of  the 
plalntllTs  claim  for  damages,  and  held  it  to 
be  sufficient  In  speaking  of  that  statute,  the 
court  said:  "The  manifest  purpose  of  the 
fltatute  is  to  enable  the  town  council  to  In- 
vestigate the  claim,  and  to  afford  tliem  an  <^ 
portunlty  to  settle  It  without  subjecting  the 
town  to  the  expense  of  a  stiit  If,  therefore, 
the  facts  upon  which  the  claim  arises  are 
set  forth  In  the  notice  with  sufficient  fullness 
and  particularity  to  enable  the  town  conncll 
to  make  such  Investigation,  the  purpose  of 
the  statute  is  answered.  The  town  council, 
being  possessed  of  a  knowledge  of  the  facts, 
can  form  a  Judgment  as  to  tbe  amount  of  the 
damages  as  well  as  the  claimant  and  can 
then  tither  pay  or  tender  to  him  that  amoont 
within  forty  days  after  the  presentment  of 
the  claim  spedfled  in  the  statute  btfore  suit 
can  be  brought"  The  statute  now  before  us 
fOr  Construction  was  enacted  since  said  deci- 
sion was  rendered,  and  clearly  reqnlEes  great- 
er particularity  of  statement  In  the  notice 
than  was  reqidred  by  the  statute  Oien  under 
consideration.  That  statute  was  general,  re* 
latlng  to  claims  or  demands  against  towns 
for  '"any  matter,  cause,  or  thing  whatsoever," 
while  the  one  now  before  us  is  limited  to 
claims  for  Injurloi  or  damages  received  by 
reason  of  detective  highways,  and  prescribes 
QKciflcally  what  the  notice  shall  cont^  In 
the  first  place.  It  requires  that  the  time  of  re- 
ceiving the  injury  or  damage  shall  be  given; 
secondly,  the  place  thereof;  and,  thirdly,  the 
cause.  This  partlcnlar  htf<Rrmation  was  evi- 
dently thought  necessary  by  the  general  as- 
sembly, in  passing  the  statute,  in  order  to  en- 
able the  town  or  dty  council  to  make  an  in- 
dependent investigation  of  the  claim,  and  de- 
termine whether  any  cause  of  action  existed. 
And,  as  said  by  the  court  in  Noonan  t.  Law- 
rence, 130  Mass.  161:  "The  notice  mn^  to  be 
sufficient,  be  so  reasonably  spedSc  as  to  time, 
place,  and  canse  as  to  be  of  substantial  assist- 
ance to  the  proper  anthorltles  In  investigating 
the  question  of  their  Uabllity."  • 

Is  the  notice  In  question  ^  snbstantlal  com- 
pliance with  the  statute  above  quoted?  We 
think  that  in  two  Important  partlcuhiia,  name- 
ly, as  to  place  and  cause,  it  is  not  It  states 
that,  "while  walking  on  the  souther^  ride  of 
Church  street,  hi  said  dty,  she  fell,"  etc.  The 
evidence  shows  that  Church  street  is  npwards 
of  a  quarter  of  a  mile  In  length,  and  that  the 
houses  on  the  southerly  side  thereof  are  built 
close  together,  and  are  numbered  from  1  to 
114.  Such  a  vague  and  genoral  description  of 
the  place  where  the  accident  happened  fftlled 
to  give  the  dty  council  such  Information  as 
Would  enable  them  to  make  an  Independoit 
and  Intelligent  Investigation  of  the  locality, 
and  was  cleatly  not  so  specif)'^  as  tiie  statnte 
requires.  And,  moreover,  the  proof  shows  that 
the  place  where  the  accident  happened  could 
easily  have  been  described  with  almost  exact 
definitenesa.   Bee  Cnmln  r.  Cltj  of  Boston, 
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IBS  MasB.,  on  page  112.  Our  statute  aforesaid, 
preaerlblDg  ^hat  tbe  notice  Bball  contain*  ti 
almost  Identical  wltb  the  Masaacbusetta  stat- 
ute of  1ST7  (cbapter  234,  S  3),  under  which  It 
has  repeatedly  been  held  that  a  notice,  In  ot^ 
der  to  be  of  any  validity,  must  describe  the 
{Hirtlcular  locality,  as  well  as  the  cause  of  tbe 
accident,  with  reasonable  certainty.  Post  r. 
Foxborougb,  181  Mass.  202;  Noonan  v.  Lav* 
rence,  supra;  Shallow  v.  Salem,  186  Hasa. 
186.  To  the  same  ^ect  are  tbe  cases  In 
Maine  and  Vermont.  See  Rogers  t.  Shirley, 
74  Me.  144;  Law  t.  Palrfleld,  46  Vt  426; 
Butts  T.  Stowe,  53  Vt.  600.  See,  also,  Garr  t. 
Ashland,  62  N.  H.  6W,  and  Onrrier  t.  City 
«f  Concord  (N.  H.)  44  AtL  3S8.  Nothing 
which  Is  contained  In  tbe  notice  before  us 
would  enable  tbe  city  council  to  determine  the 
locality  of  the  accident  with  any  reasonable 
degree  of  certainty,  and  hence  It  was  Insuffl- 
■cient  In  this  particular. 

The  notice  was  also  clearly  Insufficient  as 
to  cause.  It  simply  states  "that  the  cause  of 
aald  fall  was  the  defective  condition  of  said 
sidewalk."  This  is  even  more  general  than 
the  statement  as  to  place,  for  It  gives  abso- 
lutely no  Information  as  to  the  nature  of  the 
defect  The  defective  condition  of  said  side- 
walk might  refer  to  any  one  of  the  numerous 
historic  defects  to  be  found  In  the  reports. 
As  said  by  the  court  in  Noonan  v.  Lawrence, 
supra,  In  speaking  of  a  similar  notice:  "It 
48  equally  consistent  with  an  excavation  in  tbe 
way,  an  obstruction  upon  tbe  way,  an  orig- 
inal malconstruction  of  the  way,  a  worn,  un- 
even, and  Irregular  con41tIon  of  the  surface 
of  the  earth,  an  accumulation  of  snow  or  ice 
or  both,  or  any  of  the  many  varieties  or  de- 
fects  i^hich  may  exist  in  a  way."  Such. a  no- 
tice could  be  of  no  assistance  In  enabling  tbe 
dty  council  of  tbe  defendant  city  to  Investi- 
gate tbe  cause  of  the  alleged  Injury.  To  say 
that  an  accident  was  caused  by  the  defective 
condition  of  a  given  highway,  or  of  a  side- 
walk thereon,  Is  not  notice  of  the  cause  of  the 
tojnry.  It  Is  simply  stating  the  general  and 
-statutory  ground  upon  which  a  city  or  town 
In  every  case  is  liable  for  Injuries  sustained 
upon  a  highway;  but  It  states  no  cause  for 
tte  particular  Injury  complained  of.  In  Dal- 
ton  T.  Salem,  131  Mass.  561.  a  notice  In  the 
words,  "The  canse  was  a  defective  construc- 
tion or  C(»idItion  of  tbe  street,  sidewalk,  and 
edgestones  at  tbe  place  named,"  was  held  not 
sufficient  notice  of  a  defect  which  consisted 
of  a  small  crevice  between  two  curbstones. 
"The  object  of  the  statute.**  said  the  court 
In  Bailey  v.  Inhabitants  of  ETverett,  182  Mass. 
442,  "In  reaulring  notice  ix^  be  given  of  the 
cause  of  the  Injury,  is  to  direct  the  attention 
of  the  town  officers  to  the  particular  thing 
or  omdltlon  which  caused  the  injury,  so  that 
tbey  can  see  whether  It  Is  a  defect  or  not" 
We  do  not  wl&h  to  be  understood,  by  what 
we  have  said,  as  holding  that  a  notice  given 
■imder  the  statute  ought  to  be  construed  wltii 
technical  strictness,  but  that  It  Is  sufficient  If 
It  gives  to  the  officers  of  tbe  town  or  dty  "In- 


formation with  substantial  certainty  aa  to  the 
time  and  place  of  the  injury,  and  as  to  the 

character  and  nature  of  the  defect  which 
caused  It,  so  aa  to  aid  them  in  Investigating 
the  question  of  liabUIty  of  tbe  town."  Spell- 
man  V.  Inhabitants  of  Chlcopee.  181  Mass. 
445.  See,  also,  Lilly  v.  Town  of  Woodstock, 
69  Conn.  210,  at  page  221,  22  Aa  40;  Sted- 
man  v.  City-  ot  Bome  (Sup.)  84  N.  Y,  Supp. 
737;  Werner  v.  City  of  Rochester,  77  Hun, 
35,  28  N.  T.  Suro.  228. 

But  plaintiff's  counsel  argues  that,  as  the 
testimony  produced  at  tbe  trial  of  the  case 
shows  that  there  was  no  other  defect  along 
the  entire  street  but  tbe  defect  at  the  place 
where  the  accident  happened,  and  that  before 
the  expiration  of  60  days  from  the  time  of 
tbe  injury  plalntifrs  counsel  appeared  iKfore 
the  committee  on  claims,  and  stated  to  them 
particularly  the  place  where  the  accident  hap- 
pened, and  the  exart  cause  of  tbe  accident 
the  city  council  was  fully  infmned  In  tbe 
premises,  and  was  not  misled.  If  the  defect 
In  tbe  notice  required  by  the  statute  could  be 
cured  in  this  way,  we  agree  that  under  tbe 
evidence,  it  would  now  be  sufficient  -But  as 
the  giving  of  the  notice  provided  for  Is  a  con- 
dltloa  precedent  to  the  beginning  of  the  ac- 
tion, tor  tbe  court  to  say  that  it  can  be  amend- 
ed In  this  way  would  be  to  render  the  stat- 
ute of  no  avail.  We  f^  compelled  to  hold, 
therefore,  that  the  notice  was  Insuffldent,  and 
that  t^e  nonsuit  was  rightly  granted.  Peti- 
tion for  new  trial  denied,  and  case  remitted 
to  the  common  pleas  division  with  direction 
to  enter  Judgment  for  the  defendant 


(68  N.  H.  SB3) 
WASON  V.  BURNHAM. 
(Supreme  Court  of  New  Hampshiie.  Hlllaboro. 

July  81,  1896.) 
SVIDBNCS-RIIS  OBSTJie-APPEAL  AND  BRROR. 

1.  In  an  action  by  decedent's  accountant  to 
recover  for  aerviceB  agalDst  tbe  estate,  evidence 
of  a  coDversation  between  plaintiff  and  the  ex- 
ecutor, while  endeavoring  to  settle  plalDtHTs  ac- 
count, is  which  plaintiff  told  the  executor  what 
he  bad  done,  and  that  he  ahoald  lo6k  to  the  lat- 
ter for  payment  t<a  his  services,  whereupon  ex- 
ecutor stated  that  plaintiff  ouB^t  to  be  paid,  was 
admiseible  as  res  gestae. 

2.  Where  a  wltneu  Inadvertently  answered  a 
question  which  he  was  told  not  to  answer  on 
objection  made,  aad  the  trial  court  fonod  such 
answer  did  not  affect  tbe  result  of  the  t^al,  the 
verdict  will  not  be  set  aside. 

.  Exceptions  from  Hillsboro  county. 

Claim  by  Charles  E.  Wason  against  Henry 
B.  Bumham,  executor,  etc.,  against  the  estate 
of  WlllI^  Perkins,  deceased.  From  a  ver- 
dict In  favor  of  claimant,  defendant  Isrlngs  ex- 
ceptions. Overruled. 

The  plaintiff  kept  the  books  and  coUected 
the  aecovnts  of  a  coal  firm,  at  the  request  of 
Perkins.  After  Pains'  deatb,  tbe  defend- 
ant, executor  of  bis  win,  called  upon  tbe  plain- 
tiff, and  requested  a  settlement.  Subject  to 
exception,  t3ie  plaintiff  testified  that  he  then 
paid  to  the  defendant  the  batence  dne  the  ea- 
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tate,  told  him  what  be  had  done,  and  lald  he 
should  lo(A  to  bim  aa  executor  for  pay  for 
his  services.  The  defendant  agreed  that  the 
plaintiff  ought  to  be  paid,  and  said  be  would 
find  out  what  could  be  done.  Afterwards  he 
Informed  the  plaintiff  that  the  parties  Inter- 
ested were  not  willing  anything  sbonld  be 
paid  blm,  and  that  bis  bin  should  be  presented 
to  the  commlstioner.  The  plaintiff  was  asked 
If  he  presented  any  evidence  before  the  com- 
missioner in  support  of  his  claim.  Objection 
was  made,  and  be  was  told  not  to  answer, 
but,  not  understanding,  Inadvertently  replied, 
"No,  sir,"  and  the  defendant  excepted.  The 
court  excluded  the  question  and  answo*,  told 
the  Jury  not  to  regard  the  evidence,  and  in- 
structed them  that  their  verdict  was  to  be 
returned  upon  the  evidence  presented  to  them, 
independently  of  what  had  been  done  else- 
where. The  court  found  that  the  result  of 
the  trial  was  not  affected  by  the  evidence  ex- 
cepted to. 

David  A.  Taggart  and  Mljab  M.  T<vlUr. 
for  plaintiff.   Bumbam,  Brown  ft  Warren, 

for  defendant 

<3I<ABK,  J.  After  his  appointment  as  ex- 
ecutor of  the  win  of  William  Perkins,  the 
defendant  called  upon  the  plaintiff,  and  re- 
quested a  settlement  and  an  examination  of 
his  accounts.  The  defendant  excepted  to  the 
admission  of  evidence  as  to  the  coarersatlon 
between  the  partira  at  that  time.  Tbe  con- 
versation was  between  the  plaintiff  and  de- 
fendant, who  are  parties  of  record,  It  was  a 
part  of  the  res  gestae,  and  tbe  defendant  was 
discharging  his  duties  as  executor  of  Perkins' 
win  In  endeavoring  to  effect  a  settlement  of 
the  plaintiff's  account.  Under  these  circum- 
stances, the  defendant's  admission  of  the  Jus- 
tice of  tbe  plaintifTs  claim  might  properly  be 
shown  in  evidence.  Tenney  v.  Evans,  M  N. 
H.  343.  The  exception  to  tbe  question  and 
answer  excluded  by  tbe  court  la  groundless. 
The  verdict  should  not  be  set  aside  because 
of  an  Inadvert^t  answer  of  a  witness,  which 
the  court  found  did  not  affect  the  result  of 
the  trial.  Exceptions  oTermled. 

WAUjAOD,  1^  did  not  idt  The  othns 
concurred. 


(68  N.  H.  B6S) 

SHATTUCE  et  al.  v.  BOBBINS 
(Supreme  Court  of  New  Hampablre.  Hillsboro. 
July  81,  1896.) 

SUBSCRIPTION  TO  STOCK  OF  CORPORATION- 
FALSE  REPRBSBNTATIONS  MADE!  BY  SOUG- 
ITOn    OF    SUBSCRIPTIONS— EXPRESSION  OF 
OPINION— STATEMENTS  MADE  AT  TIME  OP 
SUBSCRIPTION  —  ADMISSIBIUTY    TO  VARY 
CONTRACT-ACTION  ON  SUBSCRIPTION. 
1.  Bepreseutations  by  tbe  person  solldtlng  sub- 
scriptions to  the  stock  of  a  certain  press  associa- 
tion, that  they  bad  arranged  to  buy  tbe  Nashua 
Telecrapb,  and  were  goiDK  to  have  tbe  Associat- 
ed Press  news,  are  merely  expressions  of  opin- 
ion, or  of  an  exfstiog  Inteotioo  to  do  a  certain 
act,  whicb  wos  liable  to  be  ebansed  at  any  time 
by  the  act  of  the  majority  of  tne  stockholders. 


snd,  when  made  in  good  faith,  do  not  Invalidate 
sabserlptl<»is  Induced  thereby. 

2.  Statements  of  s  person  soUdtlns  subscri^ 
tions  to  stock  of  a  corporation,  made  prerioos  to 
or  contemporaneous  with  the  contract  of  sob- 
scriptioD,  are  Inadmissible  to  vary  or  control  tbe 
written  contract. 

S.  Where  one,  by  the  terms  of  his  subscription 
to  stock  of  a  corooration,  agrees  to  pay  tbe 
amount  at  npedfied  times,  a  suit  can  be  main- 
tained on  the  contract  of  subscription,  thon^ 
no  asssMODaaits  have  beee  eolleeted  by  sale  of 
the  stock  mbacilbed  tia. 

Aammpilt  tj  JoaeiA  Sbattnck  and  ottaen 
against  Isaiah  Bobbins  to  recover  tbe  amount 
of  defendfuf  s  mbwrlptloa  to  tbe  sto^  of 
tbe  Nev  Hampablre  Press  Aasodatton.  Facts 

found  by  tbe  court   Judgment  for  plaintiffs. 

The  defendant  subscribed  for  10  shares  of 
the  capital  stock  of  tbe  association  at  the  par 
value  of  fSO  per  share,  amounting  to  $5(X), 
which  sum  be  agreed  to  pay  in  quarterly  pay- 
ments at  specified  times.  The  subscriptions 
were  solicited  by  one  Towner.  When  tbe  de- 
fendant subscribed  for  his  stock,  Towner 
talked  about  buying  the  Nashua  Telegraph, 
said  they  had  arranged  to  bny  it,  and  were 
going  to  have  the  Associated  Press  news. 
The  defendant  was  Induced  by  this  statement 
to  make  his  subscription.  Tbe  corporation, 
when  afterwards  organized,  did  not  buy  the 
Nashua  Telegraph,  or  get  the  Associated 
Press  reports.  Some  time  after  the  defend- 
ant had  subscribed  for  his  stock,  Towner  In- 
formed htm  that  Giov.  Goodell  said  be  would 
not  have  anything  to  do  with  the  paper  if 
tbe  defendants  name  remained  on  the  list. 
The  defendant  told  Towner  to  take  his  name 
off  the  list,  and  suppc^ed  he  had  done  so 
until  notifled  to  the  contrary.  The  corpora- 
tion was  snbseguentiy  duly  organized.  The 
publication  of  the  paper  commenced,  and  aft- 
erwards suspended  for  lack  of  funds.  Some- 
thing over  125,000  was  paid  In,  which  was  alt 
expended,  with  abont  fl4,750  io  addition. 
The  corporation,  after  using  all  the  money 
and  assets,  still  owes  over  ^,UUO. 

Charles  W.  Holtt,  for  plaintUb.  Qeorge 

B.  French,  for  defendant 

WALLACE,  J.  Tbe  main  ground  of  de- 
fense presented  Is  that  the  defendant  was 
induced  to  subscribe  for  the  stock  by  the 
false  and  fraudulent  representations  of  Town- 
er, who  solicited  the  subscription,  that  they 
bad  arranged  to  buy  the  Nashua  Telegraph, 
and  were  going  to  have  tbe  Associated  Press 
news.  There  Is  neither  a  finding  of  fraud 
nor  any  evidence  of  fraud  in  the  case.  No 
facts  were  found  Inconsistent  with  the  utmost 
good  faith  on  tbe  part  of  Towner.  It  does 
not  appear  that*  at  the  time  of  the  defend- 
ant's subscription  they  had  not  in  fact  ai> 
ranged  to  buy  tbe  Nashua  Telegraph,  or  that 
they  were  not  going  to  tiave— that  Is,  pro- 
posed to  have— tbe  Assodated  Press  newa. 
There  Is  no  evidence  tending  to  show  that 
Towner  did  not  believe  what  be  said  to  be 
true,  and  was  not  acting  in  perfect  good  faith. 
The  last  expression— that  they  were  going  to 
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have  the  Associated  Press  nsws— wu  a  mere 
statemeDt  aa  to  tlie  happrataiK  a  fntnn 
event,  and  boUi  statonents  may  be  fairly  con- 
sidered the  expression  of  a  mere  opinion,. or 
of  an  existing  intention  to  do  a  cwtaln  act 
which  was  llatfle  to  be  changed  at  any  ttme 
by  the  act  of  the  majority  of  the  stockhold- 
ers.  Ferxy  Co.  t.  Jones,  39  N.  H.  4fti;  Ket 
sey  T.  Oil  Co..  4S  N.  T.  SOS;  McAllister  v. 
Ralfroad  Co.,  15  Xnd.  11;  1  Mor.  PrlT.  Corp. 
I  98;  1  Cook,  Stock,  Stodch.  ft  Corp.  Lav, 
1  188.  If  the  representations  had  been  that 
th^  bad  already  purchased  the  Naahna  TtSr 
egraph,  and  had  then  secnred  the  Associated 
Press  reports,  a  questim  would  arise  which 
the  case  does  not  now  present.  If  fliese 
Btatonents  of  Tbwner  are  regarded  as  a  pa- 
rol agreement  made  prerlons  to  or  contempo- 
raneous with  the  execution  of  the  contract  of 
subscription,  they  are  Inadmissible  In  evi- 
dence, and  will  not  be  allowed  to  rary  or 
control  the  mrltten  contract,  and  are  Inoper- 
attve  and  void-  Bailroad  Co.  t.  Eastman,  34 
N.  H.  124;  Ferry  Co.  t.  Jones,  supra;  1  Cook, 
Stock.  Stockh.  &  Corp.  Law.  H  136,  137;  1 
Mor.  PrlT.  Corp.  8  98. 

It  does  not  appear  that  Towner  undertook 
to  release  the  defendant  from  his  subsolp- 
tlon.  He  had  no  power  to  do  so  because 
Goodell  refused  to  subBcrlbe,  or  for  any  other 
reason.  1  Mor.  Priv.  Corp.  H  109.  111.  The 
defendant  raises  the  obJecti<m  that  this  suit 
cannot  be  maintained  for  the  subscription  of 
the  stock  because  no  assessments  hare  been 
collected  by  sale  of  the  stodt  subscribed  for. 
This  objection  was  not  raised  at  flie  triaL 
But  as  It  appears  that  the  defendant,  by  the 
terms  of  his  subscription,  agreed  to  pay  the 
amount  at  Bpedfled  times,  a  suit  can  be  main- 
tained on  the  agreement.  It  Is  only  where 
a  subscriber  for  stock  agrees  to  take  a  apecl- 
&ed  number  of  shares,  without  expressly 
promising  to  pay  the  amount  of  the  same  or 
the  assessments,  that  he  cannot  be  person- 
ally sued  on  the  contract  until  his  sham 
have  been  sold  to  pay  the  assessment  Rail- 
road Co.  T.  Johnson.  30  N.  H.  880.  408;  Rail- 
road Oo.  T.  Eastman,  supra;  Building  Co.  t. 
Burllngame.  G7  N.  H.  301,  32  Atl.  23;  Shoe 
Co.  T.  Pray,  67  N.  H.  486,  32  Atl.  770;  1  Mor, 
PriT.  Corp.  S  144.  No  question  Is  made  but 
that  the  whole  amount  of  the  capital  stock 
authorized  was  subscribed.  Judgment  for  the 
plalntilEs. 

CLARK.  J,,  did  not  alt  The  others  cm- 

curred. 


(68  N.  H.  CSS) 

BOBBRTSON  t.  HALE. 

(Si^rfme  Court  of  New  Hampshire.  Herri- 
mack.  July  81.  1896.) 

JDSnCBS  OF  THB  PBACB— OITIL  LIABILITT— 
JUDIGIAI.    ACTS  — TAKING    OF  DEPOSI- 
TIONS—ATTENDANCE  OF  WITNESSBS, 

Under  Pub.  St  c.  224,  SS  8-7.  which  giTes 
a  iustlee  of  the  peace  power  to  summon  witness- 


es to  aK>ear  before  him  to  gire  thdr  deposition, 
and,  on  their  neglect  to  do  so.  to  bring  them  be- 
fore him  for  punishment  a  Justice  is  not  liable 
for  false  impriaonmwit  of  a  witnesa  duly  sum- 
mooed  to  iive  his  deposition,  and  to  appear  and 
dan  it  at  uie  time  to  wbidi  the  proceedings  were 
adjourned,  though  no  fees  were  paid  for  suck 
further  attendance,  as  the  courts  will  not  in  a 
collateral  proceeding,  inquire  as  to  the  regulari- 
ty c€  the  Justice's  proceedings  farther  than  to  as- 
eertaln  If  he  bad  Jurbdlctioa. 

Action  by  Carlton  E.  Robertson  against  Na- 
poleon B,  Hale.  Judgment  foe  defendant 

TreqHUi  for  false  Imprisonment  Facts 
found  by  the  court  The  plaintiff  was  duly 
summoned  January  9,  189^  to  appear  before 
the  defendant  a  Justice  of  tbe  peace,  at  his 
office,  on  January  10,  1806,  at  8  fftioA  a.  m., 
to  give  his  deposition  concerning  an  issue  be- 
tween the  plaintiff  and  the  trustee  In  an  ac- 
tion then  pending,  and  was  paid  the  fees 
for  sudi  attendance.  He  did  not  appear. 
Tbe  subpoena  was  snbseqnnafly  dianged  so  as 
to  read  **thiee  o'clock  in  the  afternoon,"  hi- 
stead  of  "three  cftSotit  In  the  forenoon."  and 
was  again  served  upon  the  plaintiff  In  tbe 
foroioon  of  January  lOdi,  but  no  further 
fees  were  paid,  tendered,  or  demanded.  Tbe 
plaintiff  ajvesred  In  accordance  with  the  re- 
quirement of  the  ral^na  as  changed,  and 
gave  his  deposltUm.  Hie  deposition  was  tak- 
en in  shorthand.  When  It  was  finished,  the 
plaintiff  declined  to  sign  It  and  make  oath  to 
It  before  It  was  written  out  In  longhand,  and 
It  was  arranged  that  he  should  come  In  the 
next  day  at  6  o'clock  p.  m.,  and  complete  Ibe 
deposition.  The  defendant  adjourned  the 
caption  accordingly,  although  the  plaintiff 
was  not  aware  of  the  fact  No  fees  were 
paid,  tendered,  or  demanded  for  attendance 
at  the  adjournment  The  deposition  was 
ready  for  signature  at  the  time  appohited. 
The  plaintiff  did  not  attend.  On  January  13th 
the  defendant  notified  the  plaintiff  by  postal 
card  that  the  deposition  had  been  written  In 
longhand,  and  requested  him  to  come  In  and 
complete  it  On  the  next  day— January  14th— 
he  met  the  plaintiff  on  the  street,  and  made  a 
like  request  The  idalntlff  called  at  the  de- 
fendant's office  abdnt  half  past  7  o'clock  In- 
the  morning  of  January  15th  to  comply  with 
the  request  but  the  office  was  closed.  In 
the  afternoon  of  the  same  day  the  defendant 
Issued  an  attachment  and  had  the  plaintiff 
arrested,  and  brought  before  him  for  con- 
tempt In  neglecting  to  appear  and  complete 
the  deposition  at  tbe  time  to  which  the  cap- 
tion was  adjourned.  The  plaintiff's  failure  to 
appear  earlier  was  due  to  his  giving  attention 
to  other  duties.  He  bad  no  Intention  of  dis- 
regarding bis  obligation  to  complete  the  d^ 
osltion,  wbethw  the  obligation  arose  from 
hia  agreement  or  from  the  law.  No  formal 
hearing  was  bad  on  tbe  question  of  contempt. 
The  plaintiff.  In  response  to  Inquiries  by  the 
defendant  stated  that  he  had  called  In  the 
morning,  and  did  not  call  at  the  time  ap- 
pointed, or  at  any  other  time,  because  he  had 
been  busy.  The  def^dant  told  him  he  must 


Digitized  by  Google 


696 


44  ATLANTIC  REPORTEB. 


CN.H 


pay  the  costs  of  the  attachment  He  object* 
ed,  but  flnally  paid  tbe  same  to  procure  bis 
discbarge  from  arrest  He  signed  and  made 
oatb  to  tbe  deposition  without  objection. 

Joseph  S.  Matthews,  tor  plaintUt.  Albln, 
Martin  &  Howop  tot  defendant 

WALLACE,  J.  It  fa  a  general  rule  that 
courts  and  Judges  are  not  liable  In  drll  ac- 
tions for  their  Judicial  acts  within  the  scope 
of  their  Jurisdiction,  and  this  protection  ex- 
tends to  magistrates  exercising  an  Inferlw 
and  limited  Jurisdiction,— as  JiLStlces  of  the 
peace.  For  the  purpose  of  securing  a  fearless 
and  impartial  administration  of  Justice,  and 
to  guard  against  an  oppreaslTe  abuse  of  legal 
authority,  the  law  exempts  all  Judicial  officers, 
from  the  highest  to  the  lowest,  from  civil 
liability  In  the  performance  of  their  Judicial 
duties  within  their  Jurisdiction,  but  makes 
them  liable  to  Impeachment  or  indictment  for 
official  misconduct  or  corruption.  Evans  v. 
.Foster,  1  N.  H.  374,  377;  Bumham  v.  Stevais, 
33  N.  H.  247;  State  v.  Towle,  42  N.  H.  540; 
Jordan  v.  Hanson,  49  N.  H.  19D;  Waldron  v. 
Berry,  51  N.  H.  136;  State  v,  Ingerson,  62  N. 
H.  437;  Boody  v.  Watson,  W  N.  H.  162.  165, 
9  Ati.  794.  In  cases  upon  this  subject  courts 
do  not  undertake  to  revise  the  doings  of  tbe 
tribunal  whose  acts  are  brought  In  question 
collaterally,  but  only  to  examine  them  so  far 
as  to  ascertain  whether  the  tribunal  was  act- 
ing within  Its  Jurisdiction.  They  proceed  up- 
on the  ground  that.  If  the  tribunal  had  Juris- 
diction, Its  Judgment  Is  conclusive,  and  can- 
not be  examined  or  reversed  collaterally,  but 
must  stand  until  reversed  by  some  proceed- 
ing Instituted  for  that  purpose.  Boody  r. 
Watson,  supra.  Therefore  this  suit  for  false 
Imprisonmeut  cannot  be  maintained  against 
tbe  Justice  for  his  Judicial  acts  In  taking  this 
deposition  and  in  the  ctmtempt  proceedings 
against  the  plaintiff,  if  the  magistrate  had  Ju- 
risdiction to  perform  the  acts  he  did.  The 
statute  (Pub.  St  c.  224,  {§  a-7)  which  gives  a 
Justice  of  the  peace  power  to  Issue  writs  of 
summons  to  witnesses  to  appear  before  him' 
to  give  their  depositions,  and,  upon  their  neg- 
lect or  refusal  to  answer  such  summons,  to 
bring  them  before  him  for  punishment,  in  ex- 
press terms  conferred  upon  the  Justice  Juris- 
diction of  the  subject-matter  In  this  esse. 
And  the  Justice,  having  the  plaintiff  properly 
before  him  for  contempt,  had  Jurisdiction  of 
the  person  as  well  as  the  subject-matter. 
Whether  the  plaintiff  was  properly  summoned 
or  not,  or  the  adjournment  was  properly 
made,  are  mere  Irregularities,  which  cannot 
be  Inquired  Into  collaterally,  and  therefore 
win  not  be  examined  Into  In  this  case,  as  it 
appears  the  Justice  was  acting  within  the 
limit  of  his  Jurisdiction.  Bumham  v.  Stev- 
ens, 33  N.  H.  247,  25S.  He  Is  not  therefore, 
liable  In  a  civil  action;  and,  whatever  we 
may  think  of  the  wisdom  of  hla  act  In  grant- 
ing the  writ  of  attachment  for  contempt  we 
cannot  In  these  collateral  proceedings,  re-ex- 


amlne  the  merits  of  the  question  be  idlndl- 
cated.  Judgment  tax  the  defendant 

CHAS£^  3^  did  not  sit  The  otheta  concur 
red 


(€8  N.  H.  60S> 
PATTEN  T.  PATTEN  et  aL 
(Sppreme  Court  of  New  Hampshire.  SolliTaa. 
July  27,  1894.) 
DEEDS-CONDITIONS. 
A  deed  conveying  an  acre  of  land  in  b  farm 
contained  a  condition  that  the  grantee  should 
forever  maintain  a  fence  between  the  property 
conveyed  and  the  farm.    Held,  that  aabseqarat 
owners  of  the  acre  through  several  mesne  con- 
veyances containing  no  Teferenee  to  the  ctmdl- 
tion  are  liable  to  a  subsequent  owner  «f  the 
farm  for  tbe  costs  of  bnlldmg  a  fence. 

Act]<m  br  Henry  Patten  against  Jacob  H 
Patten  and  another.   Judgment  tor  plaintiff. 

Assumpsit  for  fees  paid  to  fence  viewers 
and  for  services  In  building  a  fence.  Facts 
agreed.  November  26,  1SG3,  John  S.  Sanborn 
conveyed  one  acre,  parcel  of  his  farm,  to 
Thomas  Eastman,  by  a  deed  containing  a 
clause  as  follows:  "The  conditions  of  this 
deed  are  that  tbe  said  Thomas  Eagtman,  his 
heirs  and  assigns,  shall  build  and  forever 
keep  In  repair  tbe  line  fence  between  said 
Thomas  EUistman  and  the  said  John  8.  San- 
born on  the  land  above  described."  The  title 
to  the  farm  has  come  to  the  plalntife,  and  that 
of  the  acre  to  the  defendants.  In  each  case 
through  several  mesne  conveyances,  In  none 
of  which  Is  the  condition  mentioned  or  re- 
ferred to.  The  defendants  deny  that  ISiey  are 
bound  by  the  condition. 

Hosea  W.  PaAet  and  Ira  Oolby,  for  plain- 
tiff.  Qeorge  B.  Brown,  f<w  dsdEendanta. 

PEE  OUBIAM.  Jndgm»t  for  tlM  plaln- 
Ofl, 

(61  M.  H.  <H) 
8ALTAOB  HATDOOK. 

(Supreme  Ooort  of  New  Hampshire.  OarroIL 
Jnly  81.  1896.) 

POSSESION  OF  LAND-CONSTRUCTIVB  NOTICS 
OP  TITLE— RECORD  OP  DBPECTIVE  DEED- 
I^GAL  AND  EQUITABLE  TITIiB—HBROBR— 
FORECLOSURE  —  PAROL  ASSIONMBNT  OP 
MORTOAGE— WRIT  OP  ENTRY. 

1.  Poflsession  under  a  deed  defectively  exe- 
cuted, in  that  it  is  only  attested  ^y  one  witness, 
where  the  statute  requires  two,  u  constructive 
notice  of  the  existence  of  such  deed,  as  to  one 
who  claims  title  by  a  deed  executed  aubaequmt 
to  the  commencement  of  such  possession;  and 
the  title  of  the  former  la  superior  to  that  at  tbe 
last  grantee. 

2.  Under  Gen.  Laws,  c.  136,  9S  8.  4,  which 
provide  that  no  deed  shall  be  valid,  except 
against  the  grantor  and  hia  betrs,  anlesa  the  ex- 
ecution thereof  is  attested  by  two  witnesses, 
the  record  of  a  deed,  tbe  execution  of  which  is 
attested  by  only  one  witness,  is  not  constructive 
notice  of  its  existence^ 

3.  Where  the  owner  of  the  equity  of  redemp- 
tion purchases  an  outstanding  mortgage,  and  at- 
tempts to  foreclose  it,  it  will  be  conclusively  pre- 
sumed that  she  Intended  to  h<^d  the  mortgage  e»- 
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tate  and  the  eQoitf  of  redemption  separate,  and 
titere  will  be  no  metier. 

4.  A  deed  siren  a  mortga^  in  attempting 
to  execute  the  ixrwer  ot  sale  in  the  mortgage, 
which  Is  defective  for  the  reason  that  it  la  at- 
tested by  only  one  witness,  when  the  statute  re- 

a aires  two,  will  operate  as  an  alwtgnment  «f 
le  mortgage. 

An  assignment  of  a  mortgage  la  valid  with- 
out being  acknowledged,  recorded,  or  attested, 
and  maj  be  made  by  parol  on  delivery  of  the 
mortgage  and  debt,  or  of  the  debt  alone. 

6.  A  writ  of  entry  cannot  be  maintained  by  a 
mortgagor,  or  his  successor  in  Interest,  against 
a  mortgagee  or  one  claiming  under  him.  In  poa- 
wsslon,  after  condition  broken. 

Writ  of  entry  by  John  E.  Salrage  against 
John  T.  Haydock.  Judgment  tat  d^endant 

Facts  found  by  the  court:  Botii  parties 
dalm  under  Battle  B.  Davis,  who  acquired 
title,  mbject  to  on  outatanding  mortgage, 
tember  10.  1888.  The  mortgage  gare  the 
owner  of  it  power  to  kAI  the  premises  for  the 
purpose  of  foreclosure  In  case  nt  breach  of 
condition.  It  was  assigned  to  DaTls  Septnn- 
her  6, 1884;  and  Jime  22, 1S8^  she  attnnpted 
to  execute  the  power  1^  seUlng  the  premlkee 
In  accordance  with  Its  tecma  Her  deed  to 
ttie  purchaser  was  attested  by  cmiy  one  wit- 
ness, and  was  recorded  June  26,  188K.  The 
defendant  claims  under  the  grantee  In  this 
deed.  February  8,  1886,  Davis  gave  Stephen 
W.  Trowbridge  a  qultelaim  deed  of  the  prem- 
laes,  dated  June  iO,  1886,  and  acknowledged 
February  8,  1886.  Trowbridge  had  no  actual 
knowledge  of  the  Davla  deed  given  in  ezecn* 
tlon  ot  the  power.  The  plaintiff  dalma  un- 
der Trowbridge. 

Josiah  H.  Hobbs  and  Frank  Weeks,  for 
plaintiff.  John  C.  L.  Wood,  (or  defendant. 

WALLACE,  J.  It  appears  that  the  defend- 
ant is  now  in  posBesslon  of  tiie  premiscB,  as 
this  writ  of  entry  is  brought  to  oust  him;  but 
It  does  not  appear  from  the  case,  with  cer- 
tainty, when  he  and  those  under  whom  he 
claims  went  Into  possession,  but,  presumably, 
it  was  at  the  date  of  the  deed  under  the  power 
of  sale.  If  so,  as  the  deed  under  which  the 
plaintiff  claims  was  executed  and  delivered 
after  that  date,  the  possession  of  the  defend- 
ant and  those  under  whom  he  daims  would 
be  constructlTe  notice  of  the  existence  of 
their  deed,  and  their  title  would  be  good 
against  the  plaintiff.  Patten  v.  Moore,  82  X. 
H.  382;  Doe  v.  Doe.  37  N.  H.  208.  The  deed 
under  which  the  defendant  claims,  being  de- 
fectively executed  because  attested  by  only 
one  witness,  when  the  statute  then  In  force 
required  two  (Gen.  Laws,  c  135,  SS  3,  4),  may 
be  Invalid  to  pass  the  fee  against  the  plain- 
tiff, who  had  no  actual  notice  of  It  (Hastings 
V.  Cutler,  24  N.  H.  481;  Sanborn  v.  Robinson, 
54  N.  H.  238);  and  its  record  is  not  construc- 
tive notice  of  its  existence  (Montgomery  v. 
Dorlon,  6  N.  H.  250;  Lovell  v.  Osgood,  60  N. 
H.  71).  But  It  would  operate  as  an  assign- 
ment of  the  mortgage  If  there  was  no  merger 
of  the  titles  In  Hattle  B.  Davis.  The  gen- 
eral rule,  tliat  when  the  entire  equitable  and 


legal  estates  are  united  in  the  same  person  a 
merger  takes  place,  is  subject  to  many  excep- 
tiwis.  There  will  be  no  merger  against  the 
express  or  presumed  intention  of  the  parties, 
and,  when  justice  requires  it,  a  mortgage  is 
nph^,  even  when  -the  parties  have  under- 
taken to  discharge  It  Towle  v.  Holt,  14  N. 
H.  61{  Ladd  T.  Wiggln,  85  N.  H.  421;  Stan- 
tons  T.  Thompson,  49  N.  H.  272;  Bacon  v. 
Goodnow,  59  N.  H.  416;  Hammond  v.  Barker, 
61  N.  H.  53;  Oreen  v.  Currier,  68  N.  H.  568, 
3  Atl.  428.  Here  the  holder  of  the  equity  of 
redemption,  Hattie  B.  Davis,  had  assigned  to 
her  the  outstanding  mortgage,  and,  Instead  of 
discliarglng  or  attempting  to  disdiarge  It,  she 
undertook  to  foreclose  it  by  executing  the 
power  of  sale.  This  shows  conclusively  that 
she  intended  to  hold  the  mortgage  estate  sep- 
arate from  the  equity  of  redemption,  and  did 
not  Intend  that  they  sliould  merge,  as  in  that 
case  there  would  have  been  no  necessity  for 
foreclosure  proceedings.  Justice  also  requires 
that  the  mortgage  should  be  upheld  for  the 
benefit  of  the  purchaser  at  the  foreclosure 
sale  and  his  subsequent  grantees. 

An  assignment  of  a  mortgage  Is  ralid  with- 
out lielng  acknowledged,  recorded,  or  attest- 
ed, and  may  be  made  by  parol  upon  delivery 
of  the  mortgage  and  debt,  or  of  the  debt 
alone.  Whittemore  t.  Glbbs,  24  N.  H.  484; 
Wilson  V.  Kimball,  27  N.  H.  300;  Blake  v. 
WUIiama,  86  N.  H  89.  An  Invalid  foreclo- 
sure sale  under  a  decree  of  court  or  under  a 
power  of  sale,  which  for  any  reason  fails  to 
(xass  the  title,  operates  as  an  assignment  of 
the  mortgage.  And,  if  the  purchaser  at  aatb 
a  sale  has  subsequently  sold  the  property  by 
deed,  this  amounts  to  an  assignment  of  the 
mortgage  to  such  grantee.  In  such  a  case, 
when  the  owner  of  the  mortgage  Is  In  posses- 
sion after  a  breach  of  condition,  a  writ  of 
entry  cannot  be  maintained  against  him  by 
the  mor^agor,  or  any  one  claiming  title  un- 
der him.  Bums  v.  Thayer,  115  Mass.  89; 
Brown  t.  Smith,  116  Mass.  108;  1  Jones, 
Mortg.  (5th  Ed.)  S  812.  The  defendant  b^ng 
the  owner  of  the  mortgage  by  a  valid  assign- 
ment, and  being  in  poraession  of  the  mort- 
gaged premises  after  a  breach  of  the  condi- 
tion, as  appears  from  the  deed  under  the 
IKiwer  of  sale,  the  plaintiff  cannot  maintain 
this  writ  of  entry  against  blm.  Judgment  for 
the  defendant 

OHASB;  J.,  did  not  Bit  The  others  con- 
curred. 

08  M.  H.  ESS) 

WBSTGATB  t.  TOWN  OF  HAYBBHUJi 

et  al. 

(Supreme  Oonrt  of  New  Hampshire.  Orafton. 
July  31,  1896.) 
WILLS— SCHOOL  DISTRI0T8. 

A  testator  directed  the  Interest  of  a  fond 
to  be  divided  equally  among  the  schot^  districts 
of  a  town,  for  the  sapport  of  the  schools.  When 
the  will  was  executed  there  were  twenty  dis- 
tricts in  the  town,  bat  before  his  death  they 
were  ctwsolidated  Into  two  dladicts,  one  of 
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wbddi  included  part  ot  another  town.  He  Te- 
nded in  the  town,  and  was  familiar  with  the 
changes,  but  made  no  alteration  in  his  will, 
field,  that  the  interest  should  be  dirided  between 
the  two  districts  in  proportion  to  the  nomlNr  of 
pupils  in  each  residing  in  the  town. 

Suit  by  Tyler  Westgate,  executor  of  the 
will  of  Samuel  F.  Southard,  deceased,  agaliut 
Uie  town  of  HarerhiU  and  others,  for  the  con- 
struction of  a  win.   Chse  discharged. 

Bin  In  equity  by  the  executor  of  the  will 
of  Samuel  F.  Southard  for  the  constnietion  of 
certain  provisions  of  the  will,  and  direction 
as  to  the  appropriation  of  the  income  of 
funds  paid  to  the  town  of  Haverhill  as  trus- 
tee. Facts  agreed.  By  bis  will  executed 
April  4,  1883,  the  testator,  who  died  May  4, 
1893.  bequeathed  $5,000  to  the  town  of  Har- 
erhiil,  "the  interest  thereof  to  be  appropri- 
ated aonually  to  and  among  the  school  dis- 
tricts In  said  town  equally,  for  the  support 
of  schools  in  said  districts."  When  the  wlU 
was  executed  there  were  about  20  school  dis- 
tricts In  the  town.  In  February,  1885,  dis- 
trict No.  13  organized  itself  as  a  separate 
district,  with  a  board  of  education,  under 
Gen.  Laws,  c  87;  and  In  May,  1SS5,  it  unit- 
ed with  district  No.  10,  in  the  town  of  Bath, 
under  Id.  c.  86,  8  4,  to  form  what  has  ever 
since  been  known  as  the  "Union  High  School 
District  of  Woodsvllle."  A  majority  of  the 
legal  voters  of  district  No.  13  and  of  the 
union  district  hare  always  been  legal  resi- 
dents of  Haverhill.  According  to  the  terms 
of  union,  the  Bath  district  was  to  retain  all 
its  personal  property,  to  be  disposed  of  (or 
the  use  and  ben^t  of  taxpayers  In  that  dis- 
trict; and  the  Woodsvllle  district  property, 
both  real  and  personal,  was  to  vest  In,  and 
become  the  common  property  of,  the  united 
districts,  as  if  they  had  originally  been  one. 
In  1886  the  remaining  school  districts  Id  Hav- 
erhill were  united,  by  virtue  of  the  general 
law,  into  the  "Haverhill  Town  School  Dis- 
trict," under  the  management  of  a  board  of 
education,  and  have  so  continued.  Since 
March  1,  18S6,  there  have  been  only  two 
school  districts  in  the  town,— the  "Union 
High  School  District  of  Woodsvllle"  and  the 
"Haverhill  Town  School  District,"— each  In- 
dependent of  the  other,  and  controlled  by  a 
board  of  education,  with  powei-s  confined  to 
its  own  district  The  town  of  Haverhill  ap- 
propriates money  for  school  purposes,  assess- 
es taxes  upon  all  the  taxable  property  and 
persons  In  the  town,  and  pays  the  same  to 
the  districts  upon  the  basis  of  the  valuation 
of  the  property  of  each  situate  in  the  town. 
The  town  of  Bath  pays  to  the  high  school 
district  the  amount  of  sdiool  money  required 
to  be  raised  by  law,  according  to  the  valmir 
tion  of  the  property  1q  the  district  situate  in 
that  town.  From  March,  1886,  until  bis  death, 
in  1808,  the  testator  resided  In  Haverhill,  and 
was  familiar  with  the  changes  in  the  school 
districts,  but  made  no  alteration  In  the  pro- 
visions of  bis  win  relative  to  the  bequests  to 
the  town  for  educational  purposes. 


Bingham.  Mitchell  &  BatctaeUor  and  WD- 
Uam  F.  Westgate,  for  plaintiff.  WUUam  H. 
Cotton  and  Smith  &  Sloane,  for  d^endant 
town  of  Haverhill.   Burle^b  ft  Adaia%  for 
:  defendant   Haverhill   Town   School  DisL 
'  Samuel  B.  Page,  for  defendant  Union  High 
I  School  Dfst.  of  WoodsviUe. 

,  CIABK,  J,  The  question  to  be  deter- 
!  mined  la  that  of  appropriation  of  the  Income 
of  the  fnnd  bequeathed  by  Samuel  F.  South- 
ard to  the  town  of  HaverhlU  for  educational 
I  purposes.  A  will  takes  effect  as  If  executed 
I  immediately  before  the  decease  of  the  testa- 
tor, and  Is  to  be  construed  by  the  law  as  it 
then  stood  (Morey  v.  Sohler,  63  N.  H.  SOT,  3 
AU.  636;  Perkins  v.  George,  45  N.  H.  453): 
but.  Id  ascertaining  the  intention  of  the  tes- 
tator, a  will  speaks  as  of  the  time  it  was  exe- 
cuted, and  account  may  be  taken  of  all  the 
circumstances  surrounding  the  testator  (Jen- 
kins V.  Fowler,  63  N.  H.  214;  Eennard  v. 
Eennard,  68  N.  H.  3i0&;  Sanborn  v.  Banbom, 
62  N.  H.  S31;  Kimball  v.  Lancaster,  60  N.  H. 
264).  The  purpose  of  the  testator  in  mak- 
ing the  bequest  was  to  improve  the  efficiency 
of  all  the  schools  in  the  town  of  Haverhill 
for  the  benefit  of  the  scholars  attending  them, 
and,  with  this  object  In  view,  he  desired  to 
distribute  the  income  of  the  fund  equally 
among  the  school  districts.  He  accordingly 
made  the  bequest  to  the  town,  and  authorised 
an  annual  distribution  of  the  Income  thereof 
equally  among  the  districts  for  the  support 
of  schools,  thus  conferring  upon  the  town  the 
power  of  making  the  annual  division.  The 
bequest  having  been  made  for  the  benefit  of 
the  scholars,  the  only  equal  distribution  that 
can  be  made  of  the  income  Is  ,a  division  ac- 
cording to  the  number  of  scholars  in  each  dis- 
trict. The  number  of  districts  is  immaterial. 
The  interest  of  the  fund  Is  payable  to  the 
school  districts  because  they  are  charged  with 
tbe  maintenance  and  management  of  the 
schools.  If  there  were  now  20  districts  in  tlu' 
town,  as  was  the  case  when  the  will  was 
executed,  the  interest  of  the  fund  would  Ik 
divided  into  20  parts,  and  distributed  among 
the  districts,  so  that  all  might  share  in  It 
As  there  have  been  since  March,  1886,  but 
two  districts  in  the  town,  managing  all  the 
schools,  the  income  of  the  fund  should  be 
divided  equally  between  them,  and  paid  over 
to  the  officers  of  the  districts,  and  It  would 
seem  that  the  only  equal  division  that  can 
be  made  Is  one  according  to  the  number  of 
scholars  In  each  district  resident  In  Haver- 
hill. This  appears  to  have  been  tbe  testa- 
tor's view  of  the  method  to  be  pursued  In 
making  a  distribution  of  tbe  Income  of  the 
l)equest  He  was  a  resident  of  Haverhill, 
he  was  familiar  with  the  changes  In  the 
school  districts  of  that  town  subsequent  to 
the  execution  of  his  will,  and,  as  he  made  no 
alteration  in  the  language  of  the  will  rela- 
tive to  the  division  of  the  income  of  his  t>e- 
quest  it  Is  reasonable  to  infer  that  he  did  not 
consider  It  necessary  to  do  so.  The  Union 
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High  School  District  U  clearly  a  school  dis- 
trict in  the  town  of  HaTerbllL  The  Income 
of  the  fund  Btaould  be  divided  between  the 
Union  High  School  District  of  WoodsviUe  and 
the  HaTerhill  Town  School  District,  in  pro- 
portion to  the  number  of  Bcholars  in  each  resi- 
dent in  the  town  of  UaTerhUL  Caw  dis- 
charged. All  concon^ 


«8  N.  H.  B8» 

STRATTON  et  aL  t.  STRATTON  et  at. 
(Supreme  Court  of  Xew  Hampshire.  Cheshire. 
Jolr  31,  1896.) 

WIU^-OKtSTBUCTION— CODICIL  —  DISTaiBU- 
TION. 

Testator  bequeathed  to  Us  granddanshter 
a  nominal  legac?,  stating  that  ber  father  had 
alread;  received  liis  share,  which  would  become 
hers  on  testator's  drath.  "nie  residuum  of  his 
estate  he  bequeathed  to  bis  wifcs  son,  and 
dansdhter,— the  daughter  receiving  the  ose  and 
Income  of  her  share,— remainder  to  teatator's 
grandson.  Subsequently  the  daughter  died,  and 
testator  executed  a  codicil  to  his  will,  in  which 
he  provided  that,  as  his  dangbter  left  conaid- 
erabie  property,  and  if  be  sbonld  di*  before  ber 
estate  was  settled,  and  he  sliouid  receive  her 
property,  he  bequeathed  the  same  in  equal  parts 
to  hia  wife,  son,  grandson,  and  granddaughter. 
Subsequently,  and  before  bis  death,  testator 
made  a  settlement  with  his  daughter's  hosbandt 
^  which  he  received  a  portion  of  her  estate. 
Hetdj  that  sudi  portion  should  be  distributed  ats 
cording  to  the  provisions  of  the  codldL  and  not 
under  the  will,  since,  as  the  testator  had  care- 
fully divided  the  estate  which  was  then  bis  by 
the  will,  his  lnt«itioD  was  that  the  graDddaugh- 
ter  shoald  participate  In  the  accesdon  from  the 
daughter's  estate. 

Appeal  from  probate  court,  Gbesbire  county. 

BUI  by  Stratton,  executor,  and  others, 
against  Stratton  and  others,  for  the  construc- 
tion of  the  will  of  Isaac  Stratton.  deceased. 
From  a  decree  of  the  probate  court,  complain- 
ants appeal.  Case  discharged. 

Probate  appeal  from  a  decree  of  distribu- 
tion upou  the  estate  of  Isaac  Stratton.  Trial 
by  the  court.  The  parties  agreed  that  the 
case  should  be  considered  as  a  bill  In  equity 
for  the  construction  of  the  will  and  codicil 
tha«to  of  aald  Stratton.  The  material  parts 
thereof  are  as  follows:  "Third.  I  give  and 
bequeath  unto  my  granddaughter,  Bessie  K. 
Stratton,  ten  dollars.  This,  with  the  prop- 
erty that  I  gave  her  deceased  father,  that 
will  Come  into  ber  possession  at  my  decease, 
will  malie  her  share  of  my  property.  After 
paying  off  the  legacies  to  my  grandchildren, 
funeral  charges,  and  debts,  I  will  and  be- 
queath the  remaining  part  of  property  as  fol- 
lows: (1)  I  give  and  bequeath  unto  my  be- 
loved wife,  Lucy  B.  Stratton,  one-half  of  my 
household  furniture,  and  my  gold  watch  and 
chain.  I  also  give  and  bequeath  unto  ber 
one-third  of  my  real  estate  and  personal 
property.  I  will  and  decree  her  the  right 
privilege  of  talcing  as  a  part  of  her  share  of 
her  dower  my  house  In  Keene,  No.  28  Court 
street  for  (92,000)  twenty-five  hundred  dol- 
lars, including  all  the  gas  fixtures  and  light- 
ing apparatus,  furnace,  and  atovea,  aud  wa- 
rn apparatus  belonging  to  the  house.  The 


above  bequest  is  to  be  her  dower.  (2)  I  give 
and  bequeath  unto  my  son,  Menzles  B.  Strat- 
ton, one-third  of  my  real  estate  and  personal 
property,  excepting  my  household  furniture, 
music  box,  and  watch.  Whereas  I  lent  bim 
$300  December,  1881,  and  his  banlc  note  of 
two  hundred  dollars  that  I  signed,  dated  Sep- 
tember, 1882,  I  paid  for  him,  I  therefore  de- 
cree that  ($500)  five  hundred  dollars  may  be 
taken  from  his  legacy,  with  no  interest  &) 
I  give  and  bequeath  unto  my  daughter,  Jo- 
sephine W.  Richardson,  one-half  of  my  house- 
hold furniture,  and  music  box.  I  also  give 
and  bequeath  unto  her  the  use  and  income  of 
oue-tlilrd  of  my  real  estate  and  personal  prop- 
erty during  her  life,  since  she  Is  well  off,  aud 
has  no  Issue.  I  will  and 'decree  the  same 
property  unto  my  grandson,  Edwin  W.  L 
Stratton,  to  come  into  possession  of  It  after 
the  decease  of  my  daught^,  I  deoee  that 
there  shall  be  no  bondsmen  required  of  my 
daughter  for  the  safe-keeping  of  the  property 
willed  to  my  grandson,  and,  If  she  thinks  It 
expedient  she  may  pay  him  such  portions  of 
bis  legacy,  while  she  Is  living,  as  he  may 
happen  to  need,  and  take  bis  receipt  for  the 
same.  If  my  grandson  decease  before  my 
daughter,  without  wife  or  Issue,  then  at  the 
decease  of  my  daughter  It  shall  revert  to  my 
legal  heirs,  including  my  wife,  Lucy,  as  one 
equal  with  them."  The  codicil  Is  as  fol- 
lows: "Know  all  mea  by  these  presents,  that 
I,  Isaac  Stratton,  of  the  town  of  Keene,  In 
the  county  of  Cheshire  and  state  of  New 
Hampshire,  considering  the  uncertainty  of 
this  life,  and  being  of  sound  mind  ai^  mem- 
ory, do  make  and  declare  and  publish  this, 
my  last  codicil  to  my  foregoing  will,  made  the 
24th  day  of  January,  1881.  Whereas,  my 
daughter,  Josephine  W.  Richardson,  has  de- 
ceased since  the  date  of  my  will,  I  bereby 
revoke  that  part  of  my  will  to  my  deceased 
daughter,  and  give  and  bequeath  unto  my 
wife,  Lucy,  the  same  household  furniture 
that  I  willed  to  my  deceased  dangbter.  I  al* 
so  will  and  decree  that  my  wife,  Lucy,  shall 
take  the  place  in  relation  to  my  grandson's 
legacy  tiiat  Is  stipulated  in  my  foregoing  wiU 
to  my  daughter,  Josephine.  Whereas,  my 
daughter,  Josephine  Richardson,  left  con- 
siderable property,  and  if  I  decease  before 
her  estate  la  settled,  and  hi  the  end  the  law 
gives  me  her  property,  I  will  and  bequeath 
the  same  In  equal  parts  to  my  wife,  Lucy, 
and  my  son,  Menzles  Stratton,  and  my  grand- 
son, Edwin  W.  I.  Stratton,  and  my  grand- 
daughter, Bessie  Kendall  Stratton;  her  last 
year's  school  expenses  to  be  deducted  from 
her  share,  because  it  Is  expected  that  Joseph- 
ine W.  Richardson's  estate  will  hav^  to  pay 
the  bill."  The  testator's  daughter,  Josephine 
W.  Richardson,  mentioned  in  the  will  and  the 
codicil,  died  in  Chicago,  July  24. 1801,  leaving 
property  of  the  estimated  value  of  from  for- 
ty to  fifty  thousand  dollars.  She  left  a  bus 
band,  Lloyd  D.  Richardson,  survlvli^  her, 
but  no  lineal  descendants.  Tb^  was  a  dis- 
pute aa  to  her  domicile^  Tbe  husband  claim- 
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ed  it  was  in  niinoli,  and  tbat  under  the  laws 
of  that  state  be  would  Inherit  all  her  estate, 
to  the  exclusion  of  the  Ather.  The  father 
daimed  It  was  In  Arkansas,  and  that  under 
the  laws  of  that  state  he  would  Inherit  all  hw 
estate,  to  the  exclusion  of  the  husband.  The 
codidi  was  made  the  testator  before  the 
estate  of  his  daiQEbter,  Jos^hine  W.  RlCharO* 
Boi^  was  settled.  Mandi  20,  1886)  sabsequent 
to  the  making  of  the  codicil,  and  before  the 
tratator'a  death,  the  testator  made  a  setQe- 
ment  with  Xioyd  D.  Blcbardson,  the  husband 
of  Josephine  W.,  by  which  he  recetred  the 
sum  of  $20,000  in  four  prondssorjr  notes  sign- 
ed b7  one  Beynolds,  and  Indorsed  by  Rich- 
ardson, for  his  claim  as  heir  to  his  daughter's 
estate,  a'nd  assigned  his  claim  to  Richardson. 
Notice  of  the  assignment  was  given  by  Isaac 
Stratton  to  the  administrator  of  Josephine 
W.  IUchudBon*s  estate.  The  probate  court 
ordered  and  decreed  that  the  ¥20,000  and  In- 
terest,  received  as  before  steted  undet  the 
agreement  with  Richardson,  be  distributed 
among  and  paid  to  the  legatees  named  in 
the  codicil  of  the  will,  namdy,  Lucy  B.  Strat- 
ton. Menxles  B.  Stratton,  Bdwln  W.  L  Strata 
too,  and  Bessie  Kendall  Stratton.  The  appel- 
lants claim  that  this  money  should  be  dis- 
tributed according  to  tiie  terms  of  the  wilt, 
and  not  according  to  the  codldl,  and  appeal 
from  the  decree  of  the  Judge  of  probate. 

Silas  Hardy  and  Gleazer  L.  Waterman,  for 
appellants.  Charles  Q.  Uersey  and  Batdiei- 
der  ft  Faulkner,  for  appelleei. 

PARSONS,  J.  The  agreement  at  the  par- 
ties that  the  present  proceeding,  which  h  an 
appeal  from  a  decree  tm  final  distribution  of 
the  estate,  determining  who  are  entitled  to 
take  as  legated  under  the  will  and  codicil, 
shall  be  treated  as  a  bill  hi  equity  by  the  ex- 
ecutors for  a  construction  of  the  will  and  codi- 
cil, renders  it  unn^ssary  to  consider  wheth- 
er the  decree  of  the  probate  cburt  attempting 
to  settle  the  construction  of  tiie  wIB  and  to 
determine  the  rights  of  the  parties  to  the 
fund  In  the  hands  of  the  executors  (Hayes 
Hayes.  48  N.  H.  219.  229)  is  within  the  juris- 
diction of  that  eonr^  or  whether,  in  other 
words,  file  decision  In  Hayes  t.  Hayes  would 
embrace  the  present  case.  The  parties  hav- 
ing agreed  to  waive  such  technicality,  and 
jointly  requesting  a  decision  of  the  merits, 
neither  are  we  called  on  to  consider  whether, 
under  the  present  'principles  of  procedure  es- 
tablished with  tbe  general  approval  of  the 
bar/*  and,  as  It  vrould  seem  In  the  present 
case,  parUculariy  acceptable  to  the  parties, 
Justice  might  not  require  the  filing  of  such 
bill  for  constmctfon  of  the  will  as  an  amend- 
ment to  tiie  present  proceeding  without  the 
consent  of  both  parties,  and  thereby  the  oitire 
flillure  to  obtain  any  determination  of  tbe 
point  in  dlqinte,  which  was  the  result  in 
Hayes  v.  Hayes,  be  av(^ded,  in  case  It  were 
held  that  the  doctrine  of  that  case  as  to  peo- 
bate  Jurisdiction  la  applicable  hereto,  upm 


which  no  opinion  Is  expressed,  and  which  Is^ 
perhaps,  under  modem  rules  of  procedure, 
of  little  importance.  Subsequent  to  the  mak- 
ing of  his  will,  bi  whidi  he  dlsiposed  of  all 
his  property,  the  testator  found  tttat  by  ttw 
death  of  his  dan^ta  he  might  receive  a  con- 
alderable  aocestion  to  his  estate;  and  bnmedl- 
ately  before  it  was  determined  what.  If  any- 
thing, he  flhoold  80  receive,  he  oecnted  a 
oodicil  to  his  will,  in  which,  after  making  cer- 
tain changes,  rendered  necessary  or  advisable 
by  the  death  of  his  danihta,  he  provides  that. 
"Whereas,  my  daughter,  Jos^hlne  W.  Rich- 
ardson, left  ctmtiderable  property,  and  if  I  d^ 
cease  before  ber  estate  is  settled,  and  in  the 
end  the  law  gives  me  her  prop»ty.  I  wfU 
and  bequeath  the  same^"  etc  At  the  time  of 
the  making  of  tbe  eodldl  It  was  uncertain 
wba^  If  anytiiing,  the  testatw  would  recdv* 
from  the  daughter's  estate.  The  testator,  as 
hat  father,  and  L.  D.  Richardson,  her  hus- 
band, entertalntoig  opposing  -views  ot  tba 
forum  by  whose  law  the  estete  should  legally 
be  administered,  each  claimed  the  whole.  Sub- 
sequently the  testator  made  a  settlement  with 
L.  D.  Richardson,  tbe  husband  of  the  de- 
crased  daughter,  1^  which  the  testator  rec^v- 
ed  tiie  sum  of  ¥2(^000  for  hla  dalm  as  his 
daughto's  heir,  and  assigned  snch  dalm  to 
the  husband.  Tbe  <HJy  question  raised  be- 
tween the  parties  Is  whether  the  ivoceeda  of 
this  settlement  should  be  distributed  accord- 
ing to  the  proTlstons  of  the  wfll  or  those  ot 
the  codicil.  The  detwmlnation  of  this  ques- 
tion, like  other  questions  ariahig  upon  the 
conftenction  of  a  wUl,  turns  upon  the  tes- 
tator's Intention  as  exjjfveageA  In  the  will  and 
codicil,  which  together  are  his  wfil.  The 
construction  of  the  will  Is  the  ascertainment 
of  the  testator's  expressed  Intention,— what  he 
meant  by  what  he  said,— which  is  to  be  de- 
termined by  the  court  as  a  question  of  fact, 
end  not  by  the  appHcation  of  arbitrary  roles 
of  law.  Bdgeriy  t.  Barker,  66  N.  H.  484,  447. 

81  Atl.  900.  28  L  R.  A.  328;  Doten  v.  Doten. 
06  N.  H.  331. 883,  20  AtL  387;  Rice  T.  Society, 
56  M.  H.  191,  197,  198,  208;  Brown  v.  Bart- 
lett,  58  N.  H.  6U;  KlmbaU  v.  Lancast^.  60 
N.  H.  264;  Goodale  v.  Moon^,  Id.  628,  634, 
SS6i  Sanlwm  v.  Sanborn.  62  N.  H.  631.  643; 
Kennard  t.  Kennard,  63  N.  H.  -80%  810;  Bod- 
weU  V.  Nutter.  63  N.  H.  446,  8  AtL  421;  Kim. 
ball  V.  Society,  65  N.  H.  130;  160;  28  Atl.  83- 
88.  Everything  contained  within  the  instru- 
ment itself  is  competent'  evidence  upon  the 
questitni  of  tatention.  Hall  v.  Ohaffee,  14  N. 
H.  216;  Sbeafe  v.  Gushing,  17  N.  H.  SOB; 
Healey  V.  Tc^an.  46  N.  H.  248,  264;  Perkins 
T.  Mathes,  49  N.  H.  107, 110.  Tbe  situation  of 
the  testator,  tbe  surrounding  circumstances, 
his  family  and  relatives,  the  devisees  and  leg- 
atee!^ the  nature^  amount,  and  sltuattw  of  bis 
property,  focta  tending  to  place  theconrt  In  the 
position  of  tbe  testator,  constitute  evidence 
competent  for  our  consideratiott  iQ>on  tiie  Issue 
of  what  he  meant  by  the  words  lued.  Webster 
V.  Atkinson,  4  N.  H.  21,  23;  Tilton  v.  Tlltoo, 

82  N.  H.  267,  268;  Goodhue  V.  Oark,  87M.H. 
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625;  Ferklii0T.Matb««,49N.H.lO7:  Bice  t.  Bo- 
de^, 66  N.  H.  191, 197;  Eennard  t.  Eennaid. 
63  K  H.  310.  GiTlQg  due  weight  to  the 
competeut  evidence  disclosed  by  the  Instrn- 
ment  Itself  and  the  surrounding  clrcumBtances 
which  appear  In  the  case,  It  Is  clear  the  testa- 
tor Intended  bj  tile  codldl  to  provide  for  the 
Jnst  disposition  among  the  claimants  to  his 
bounty  of  the  previously  unexpected  accesi^on 
to  his  estate,  which,  at  the  time  of  the  making 
of  the  codicil,  he  expected  might  resnlt  from 
the  death  of  his  daughter.  The  only  substan- 
tial difference  between  the  codldl  and  the  pro- 
TlalonB  of  the  wfll  for  the  distribution  of  the 
residuum  of  the  estate  la  tiiat  by  the  codicil 
the  ezpeded  accession  from  his  daughter's  es- 
tate Is  divided  into  four  partai  one  of  which 
la  given  to  his  granddaughter,  Bessie  K.  Strat- 
tOD,  while  the  residuum  by  the  win  Is  given 
to  the  three  who  recdve  the  remaining  shares 
under  the  codicil.  By  the  will  only  a  nominal 
legacy  is  given  the  granddaughter,  for  the 
reason  therein  stated  that  the  testator  had  al- 
ready given  her  father  the  share  of  his  proper- 
ty to  which  she  was  entitled,  and  which  would 
become  hers  upon  the  testator's  death.  Hav- 
ing carefully  divided  the  estate  which  was 
then  his  by  the  will,  by  the  codldl  the  un- 
expected accession,  which  could  not  have  been 
anticipated  In  any  previous  gift  to  his  grand- 
daughter's father,  Is  equitably  apportioned  by 
giving  her  a  share  therdn.  The  Intent  of  the 
testator  by  the  codldl  being  clear  to  dispose 
of  such  estate  as  should  come  from  his  daugh- 
ter, no  rule  of  law  or  reasonable  construc- 
tion of  the  language  used  prevents  us  from 
giving  effect  to  tbat  Intent  The  language,  "If 
I  decease  befcure  her  estate  Is  settled,  and  In 
the  end  the  law  gives  me  her  property,"  does 
not  Import  a  condition  which  requires  us  to 
hold  that  the  testator  did  not  Intend  to  dis- 
pose of  this  estate  only  In  the  event  that  his 
claim  flhould  not  be  adjusted  until  after  his 
decease,  or  as  the  result  of  a  Judldal  deter- 
mination. The  receipt  and  assignment  given 
bis  son-lu-law  by  him  and  the  notice  served 
upon  the  executors  are  sufScIent  evidence  that 
the  parties  understood  they  were  making  an 
adjustment  of  their  convicting  claims,  by 
which  each,  In  effect  would  receive  substan- 
tially one-half  the  estate;  and  the  fact  that 
Oie  father  assigned  his  whole  claim  to  the 
busbnnd,  and  accepted  bis  notes  In  payment, 
does  not  make  the  real  transaction  different 
from  what  It  would  have  been  had  they  pro- 
vided that  the  daughter's  administrator  should 
pay  one-half  the  estate  to  each;  nor  does  It 
transform  what  the  parties  understood  as  a 
settlement  of  their  controversy  into  a  gift  by 
^e  son-in-law  to  the  father.  The  Intention  of 
the  testator  that  the  codicil  should  operate 
only  on  the  fund  which  might  be  derived  from 
bis  claim  to  his  daughter's  estate  renders  the 
legacies  therein  given  specific  (Wallace  v. 
WaUace,  23  N.  H.  149,  154;  Ford  v.  Ford,  Id. 
212;  Loring  r.  Woodward,  41  N.  H.  891),  and 
tbe  codldl  can  operate  only  upon  such  fond. 
Considering  the  proceeding,  aa  reqaested  by 


tbe  parties,  aa  a  bin  for  tb0  construction  of 
the  will,  our  condnrion  Is  that  such  of  the 
estate  of  the  testator  as  was  derived  from  the 
settlement  with  L.  D.  Richardson,  which  to 
now  in  the  hands  of  the  executors,  should  be 
distributed  aa  provided  by  the  codlclL  Case 
dlachaiged. 

WATJiAflBL  J.,  did  not  alt  Tbe  others  oo»- 
cmxed. 


(•8  N.  H.  541) 
8TILLIKOS  r.  HAIiBY  et  aL 
(Snprone  Oonrt  of  New  HampsUre.  Mnrl- 
mack.  July  81. 1896.) 

a&RNISXniBNT  — ASSIONKBHTS  FOR  OBBDXT- 

ORS— PARTIBS-RES  JUDICATA. 

1.  An  allowance  of  the  claim  of  a  nonred- 
dent  assiKoee  of  a  nonresident  Insolvent  aKsinat 
the  assignee  of  an  insolvent  in  New  Hampshire, 
and  a  decree  of  distribntlon  to  the  former  as- 
signee. Is  not  such  a  reduction  of  posiesston  h7 
him  aa  to  entitle  him  to  the  fond  as  asaiust  a 
reddent  attaching  creditor. 

Z  Since  Pub.  St  c.  201,  H  16.  IT.  la  reqnli^ 
log  parties  in  interest  to  make  obJectloDs  with- 
in a  certain  time  after  commencement  of  in- 
solvent proceedings,  do  not  apply  to  a  creditor 
of  a  claimant  in  audk  proceedings,  soch  creditor 
is  not  condoded  ij  an  allowanoe  of  a  datan,  and 
a  decree  of  dbtributlon. 

Attadunent  by  F.  A.  StUllngs  against  John 
J.  Haley.  Trustee  process  was  served  on 
George  A.  Foster,  assignee  of  the  estate  of 
tbe  Haley  Blannfacturlng  Company;  and 
TheophUos  King,  assignee  of  tbe  estate  of 
John  J.  Haley,  dalms  the  amount  due  from 
the  trustee.   Case  discharged. 

January  27,  1894,  the  Haley  Manufacturing 
Company  made  a  voluntary  assignment  Feb- 
ruary 1,  1894,  the  company  was  decreed  In- 
solvent by  the  probate  court  for  this  county, 
upon  a  petition  of  creditors  filed  January  19, 
1894;  and  February  24,  1894,  George  A,  Fos- 
ter, trustee  In  this  action,  was  appointed  as- 
signee. At  the  time  of  the  assignment  John 
J.  Haley  resided  In  Newton,  Mass.;  but  he 
had  been  In  Concord  a  large  portion  of  the 
time  for  several  years.  In  the  performance  of 
his  duties  as  treasurer  of  the  company,  and 
while  in  Concord  contracted  the  Indebtedness 
to  the  plaintiff.  He  had  a  claim  against  the 
company  for  $88,821.46.  February  13,  1894. 
Haley  made  a  common-law  assignment  to 
Theophllus  King,  of  Qulncy,  Mass.,  covering 
all  his  property  of  every  kind.  This  was  as- 
sented to  by  one  of  Haley's  creditors,  so  aa  to 
make  It  immediately  operative,  and  under  It 
King  at  once  took  possession  of  all  the  prop- 
erty of  Haley.  Some  of  the  creditors  In 
Massachusetts  did  not  assent  to  this  assign- 
ment, and  on  February  20.  1894,  Haley  made 
an  assignment  In  Insolvency  In  the  probate 
court  for  the  county  of  Middlesex,  common- 
wealth of  Massachusetts,  and  March  8,  1894, 
Slug  was  appointed  assignee.  Under  this 
proceeding,  claims  to  the  amount  of  over 
$09,000  have  been  proved  against  Haley^i  es- 
tate. Among  the  assets  whidt  Hal^  filed  1b 
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Ills  InTentoET  with  tlie  probate  court  In  Maasa- 
dinietta  was  his  claim  against  the  cnnpiuiy. 
This  claim  was  filed  against  the  company  In 
the  InsolTency  proceeding  in  this  county  by 
King  ia  bis  capacity  as  aacdgnee,  and  after  a 
hearing  was  allowed,  as  follows:  "J.  J.  Ha- 
ley (T.  King,  assignee),  $86,421.46."  A  peU- 
tUm  of  other  creditors  of  the  con^tany  for 
leare  to  sppeal  from  tSils  allowance  Is  now 
penfflng.  Norember  2.  1896.  the  probate 
court  of  this  connty  decreed  a  dividend  of  20 
per  cent,  payable  to  the  creditors  of  the  com- 
pany, and  the  sum  of  $17,764.28  was  ordered 
to  be  paid  to  "John  J.  Hai^  (Theophllua 
King,  of  Boston,  assignee  In  Haas.)."  ^e 
plaintiff  Is  a  raldent  of  Concord,  and  did  not 
proTe  bis  claim  under  ttie  proceedli^  In 
MassBcbttBettfc. 

John  U.  Mitchell  and  Joseph  S.  Matthews, 
for  ^alntiff.  Saigent  &  HoUla,  for  claimant 

PARSONS,  J.  As  we  anderstand  the  state- 
ment of  facts  to  which  the  parties  bare 
agreed,  the  assignee  of  John  J.  Haley  does 
not  now  hold  Oie  itn^erty  of  bla  Insolrent  by 
Tlrtne  of  the  common-law  assignment  bat 
holdfl  It  1^  force  of  his  appointment  under 
the  Massachusetts  Insolvency  law;  and  It  to 
for  purposes  of  distribution  m  accordance 
with  that  Uw  that  he  now  asserts  title  to  the 
tnnda  attached  Iqr  the  plaintiff  In  this  salt 
It  la  theref  (»e  unneceanry  to  determine  what 
his  right  might  be  If  he  sought  to  bold  ttie 
property  for  distribution  undor  the  common- 
law  assignment  fiaunden  t.  WflUanu,  6  N. 
H.  213.  That  the  property  of  an  InaolTent 
reddent  In  another  (rtate,  foui^  and  attached 
In  this  state  by  a  citizen  of  this  state,  cannot 
be  held  by  an  assignee  In  Insolvency  appoint- 
ed In  such  other  state  before  the  attadiment 
(Sturtevant  v.  Armsby  Co.,  06  N.  H.  657»  23 
AtL  368),  the  aadgnee  does  not  deny,  .but 
dalms  that  the  allowance  at  Haley's  claim 
against  the  trustee,  who  Is  assignee  in  In- 
solvency of  ttie  Haley  Manufacturing  Com- 
pany, to  "J.  J.  Haley  C^.  King,  assignee}/*  and 
the  decree  of  diatrlbutlon  made  by  the  probate 
court  to  "John  J.  Haley  <TheophiInB  King,  of 
Boston,  assignee  In  Mass.),"  Is  a  reduction  to 
possession  by  the  foreign  ass^ee,  and  a 
Judgment  bindU^  and  conclusive  upon  the 
pUdnUff  In  this  suit  that  the  property  be- 
longs, "not  to  Haley,  but  to  the  Massachn- 
setts  assignee."  Neither  of  .these  claifas  can 
be  sustained.  The  first  Is  manlfraUy  un- 
founded in  fact  The  subject  In  controversy 
here  is  the  fund  in  the  hands  of  the  trustee, 
a  resident  of  this  state,  whose  title  and  pos- 
session are  based  upon  the  Insolvent  law  of 
New  Hampshire  and  the  decree  of  the  pro- 
bate court  of  Merrimack  connty.  If  the  fw- 
elgn  assignee  had  obtained  actual  possession 
of  the  proper^,  a  dlffer^t  question  might  be 
presented;  but  in  the  present  case  both  par- 
ties contend  that  the  property  is  in  the  hands 


of  the  assignee  of  Om  HUey  4Cannfnctarlng 
Company,  and  the  controversy  %  wbo  diall 
receive  It  from  hla  possesion.  THie  allow- 
ance of  the  claim  of  Haley  by  the  probate 
court  was  not  a  Judgment  establishing  the 
assignee's  title  agahiat  all  the  world.  **▲ 
Jodgmoit  la  conclutive  only  upon  the  matter 
whicta  was  dlrectiy  In  Issue  upon  the  former 
trtaL**  Morgan  r.  Burr,  S8  N.  H:  470.  471; 
Sanderson  Peabody,  Id.  116.  Tlie  question 
before  the  probate  court  was  how  modi,  If 
anything,  was  due  John  J.  Haley  from  tiie 
Haley  Mant^cturing  Company.  Pub.  St  c. 
201,  II  13-21.  So  far  as  appears,  that  was 
the  only  question  tried  or  that  could  be  tried, 
at  that  was  neceasarlly  Involved  in  the  Judg- 
ment That  amonnt  was  not  necessarily  more 
or  less,  and  could  not  be,  of  necesslQr,  more 
or  less,  whether  KSng,  wbo  claimed  to  have 
an  assignment  from  Haley  of  the  whole  at  the 
claim,  dalmed  avAev  a  valid  or  an  Invalid 
assignment  The  validity  of  the  assignment 
to  King,  aa  against  Haley  or  any  one  else,  and 
his  equltabte  right,  If  any,  to  control  the  ea- 
forcement  of  the  Judgment  or  to  receive  the 
amonnt  of  the  dividend  when  awarded,  did 
not  constitute  any  defense  to  the  Haley  Bfan- 
ufacturlng  Company,  or  to  any  one  defending 
in  the  name  of  the  assignee  against  Haley's 
claim,  and  did  not  concern  the  probate  court 
(State  r.  Railroad  Co.,  68  N.  H.  Bl^,  and  was 
not  tried.  If  by  any  possibility  the  validity 
of  the  assignee's  tttie,  as  against  a  aubae- 
qnent  attachment  could  have  been  and  was 
heard  and  tried,  and  determined  by  the  Judg- 
ment It  was  the  duty  of  the  aaslgnee  setting 
up  the  Judgment  to  establish  the  fact  San- 
derson V.  Peabody,  68  N.  H.  116.  Moreover, 
the  plaintiff  In  thia  suit  was  not  a  party  to 
the  Judgment  In  the  probate  court  and  is 
not  bound  1^  It  Davis  v.  Fogg,  68  N.  H. 
169,  161.  Even  if  he  could  have  been  made 
a  iMity,  be  could  not  have  defeated  the  al- 
lowance of  Hal^s  claim  by  ailing  the  In- 
validity of  the  assignment;  and,  if  he  could 
have  done  so,  he  would  at  the  same  time 
have  defeated  his  own  dalm  under  the  trustee 
process.  He  was  not  a  party  interested  to 
object  to  the  allowance  of  the  daim.  Pub. 
St  c.  201.  U  IB,  17,  18.  Assuming  that  the 
assignment  was  valid  as  against  Hal^,  the 
probate  court  had  no  Jurisdiction  to  apportl<m 
the  dividend  between  King,  assignee,  and  tiie 
plaintiff  as  attaching  credltmr.  The  pbdntUTs 
right  under  bla  attachment  can  only  be  de- 
termined In  a  suit  at  law,  and  la  now  for  the 
first  time  litigated.  The  entry  of  the  name 
"T.  E:ing,  aadgnee,**  aerved  (mly  to  give  no- 
tice of  hto  claim,  leaving  the  validity  of  It  to 
be  determined  when  the  question  aros&  We 
are  not  aware  that  any  different  rule  would 
apply  to  a  similar  entiy  In  a  suit  In  this  court 
Nothing  aK>earing  to  except  the  case  from 
the  rule  in  Sturtevant  v.  Armsl^  Ga,  uaon, 
it  follows  that  the  trustee  la  chargeabla 
Case  discharged.  All  conrurred. 
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(M  V.  H.  BM) 

HURPHT  T.  HILL  ct  aL 
(Bapnmt  Ooart  of  New  HampddKc.  llanl' 

mack.   Jair  81,  1886.) 

ikTTACHHBNTa-^TUDOMENT  —  VACATIOH  —  M3C- 

BCUTION— LEVY— C0VBNANT8— 
BREACH— DAMAQBS. 

1.  Gen.  Laws,  e.  Zti,  I  36,  declares  that  prop- 
erty- attached  anall  be  held  antil  the  expiration 
of  SO  days  from  the  time  of  readerlng  a  judg- 
ment in  plaintiff's  favor  on  which  he  can  take 
execDtioQ.  Beld  that,  where  piaintlfl  attached 
defendant's  land,  and  on  Us  default  altered 
judgment  at  the  Hay  term,  and  took  ODt  aeco^ 
tloD.  and  at  the  folIowinK  November  term  the 
execotioQ  was  canceled,  a  new  jndsrment  render- 
ed, and  execntion  issued  thereon,  under  which 
defendant's  land  was  set  off  to  plaintiff,  lUs  at- 
tachment lien  haTing  expired,  his  right  to  the 
land  depended  on  his  levy  only,  since  the  court's 
order  racatioR  the  former  jodginent  did  not  rv 
TiTe  the  sttaoiment 

2.  Defendanto  owning  three-fOnrtha  of  a  tract 
of  land  conTeyed  the  entire  tract  to  lO^tiff 
by  warmnty  deed,  and  subsequently  the  owner 
of  the  remaining  one-fourth  conveyed  the  same 
by  warranty  deed  to  defendanta.  Prior  to  suc^ 
conTeyance,  however,  the  land  so  cimveyed  had 
been  attached  by  the  grantor's  creditor,  and, 
snbsequeut  to  the  conveyance  was  set  off  to 
Budi  creditor  on  execution,  atldt  in  an  action 
against  defeoduDts  for  breach  of  covenant,  to 
which  the  attaching  creditor  was  not  a  party, 
that  the  court  would  not  determine  the  owner- 
ship of  that  part  of  the  tract  so  set  oft,  and 
hence  could  not  determine  whether  plaintiff  was 
entitled  to  nominal  or  sulmtantlal  damages. 

BxceptloDS  from  Merrlmadc  cotmty. 

Action  by  Laura  B.  Murphy  against  Win- 
tbrop  Y.  Hill  and  Nancy  M.  Hill  for  breach 
of  covenant  From  a  Judgment  for  plaintiff 
for  nominal  damages,  plaintiff  and  Nani^  M. 
Hill  excepted.  Case  discharged. 

Burleigh  ft  Adanu,  for  plaintiff.  Chailes 
O.  Sogers,  for  defendant!. 

PARSONS,  J.  April  8, 1890.  tlie  defendants 
conveyed  to  the  plaintiff,  by  warranty  deed  In 
common  form,  the  premises  described  In  the 
writ  At  that  date  the  defendants  had  title 
to  three-fourths  only  of -the  land  descrlhed  In 
the  deed.  The  defendants'  covenants  of  title, 
seisin,  and  a  rlsht  to  convey  were  broken 
CQon  the  execution  <a  the  deed,  and  the  plain- 
tiff's right  of  action  was  perfect  upon  Its  de- 
livery. Morrison  v.  Undeiwood,  20  N.  H.  369, 
871.  The  remaining  fourth  of  the  land  which 
the  defendants*  deed  purported  to  convey  to 
the  plaintiff  was.  at  the  date  their  deed, 
owned  by  one  Clarence  B.  HllL  May  0,  1890, 
Clarence  Hfll  conveyed  by  wairanty  deed  his 
quarter  Interest  In  the  premises  to  the  defend- 
ants. By  estoppel  this  conveyance  inures  to 
the  plaintiff  (Kimball  v.  Bkilsdell,  5  N.  H. 
6SS;  Morrison  v.  Underwood,  supra),  and,  had 
Clarence  Hill  owned  at  the  time  of  his  deed 
an  unlmnimbered  title  to  the  quarter  Interest, 
the  defendants'  answer  to  Qie  plaintiff's  claim 
for  Bubstautlal  damages  would  be  made  out 
But  at  the  date  of  Glaraice's  deed  to  the  de- 
fendants his  Interest  was  Incumbered  by  an 
attadmient  made  Mandi  26,  1880,  In  a  suit 
against  him.  In  this  suit  Baton,  the  plaintiff, 
has  obtained  judgment  and  executloi^  and 


levied  iqmn  Clarences  intonst  In  the  land. 
No  redmnpdon  has  been  made  from  tUs  Isry* 
and  Baton  now  claims  to  own  the  quarter 
Interest  fonnerly  owned  1^  Clarence.  If 
Baton's  claim  Is  valid,  no  title  passed  to  the 
defendants  from  Clarence,  and  none  has  bir 
ored  to  the  plaintiff.  In  Uils  salt  tlie  plidn- 
tUt  claims  substantial  damages,  because,  as 
she  claims  slw  does  not  own  the  quarter  In- 
terest and  Baton  does,  whSte  the  dtfendants' 
claim  Is  that  the  plaintiff  owns  the  land  and 
Baton  does  not  The  controversy  arises  from 
the  fact  that,  altbongb  at  the  May  term,  1890, 
In  tile  action  of  Batot  against  Clarence  B. 
Hill.  HUl  was  defaulted.  Judgment  ordered, 
and  execution  taken  against  him,  afterwards, 
at  tbe  foUowlng  Novonber  term,  upw  mo* 
ti«i,  the  action  was  tnooi^t  forward,  and, 
the  execution  having  been  returned  and  can- 
celed* the  lodgment  was  vacated,  a  new 
Judgment  rendered,  and  execution  issued,  up- 
on which  the  set-off  under  which  Eaton- 
claims  title  was  duly  made.  The  defendants' 
dalm  Is  that  the  Uen  of  Baton's  attachment 
was  lost  by  Us  failure  to  levy  within  80  days 
frmn  tbe  entry  of  Judgment  in  May,  1^. 
"Property  attacbed  shall  be  holden  until  tbe 
eii^intion  of  thirty  days  from  the  time  ot  ren-' 
derlng  a  judgment  in  the  action  In  favor  of  the 
plaintiff  on  Which  be  can  tske  executton." 
Gen.  Laws,  c  224. 1 36;  Pub.  St  c.  220,  |  «)l 
Nothing  aiqjiears  in  tbe  case  tending,  to  show 
that  the  judgment  was  not  property  entered 
and  intentionally  taken  by  Baton  at  the  May 
term.  If  this  were  tbe  case,  it  would  seem 
to  be  desr  tbat  1^  force  of  the  statute  tbe 
lien  of  tbe  attacbmoit  expired  at  the  end  of 
80  days,  and  Baton's  titie  would  not  relate 
to  tiie  date  of  lUs  attacbnwnt^  but  depoids 
solely  upon  his  levy,  at  the  date  of  which 
duence  Hill  bad  no  titie  because  of  bis  prlw 
conveyance  to  tbe  defendants.  Haynes  v. 
Thorn.  28  N.  H.  886;  Tufts  v.  Hayes,  81  N. 
H.  136»  UAi  Nihan  v.  Knlgbt,  96  N.  H.  167, 
168.  An  attachment  is  made  1^  an  officer 
who  is  authorised  to  srave  tbe  writ;  and 
when  it  is  once  dissolved,  vacated,  or  released 
the  court  has  no  power  to  revive  It  The  or- 
der of  tbe  court  bringing  fuward  tbe  action 
and  vacating  tbe  Judgment  rendered  would 
not  revive  an  attachment  actually  dissolved. 
The  cases  dted  (Hackett  v.  PIdcering.  S  N.  H. 
19,  and  Rowe  v.  Ps<e.  51  N.  B.  ISO)  stand  up- 
on tbe  ground  that  as  a  default  is  not  a  Judg- 
ment, the  entry  of  default  wltbont  an  entry 
of  judgment  does  not  dissolve  an  attachment 
Whether  a  mistaken  ok  fraudulent  entry  of 
Judgment  In  a  defaulted  action  would  cause 
tbe  dissolution  of  the  plalntUTs  attachment 
at  tbe  expiration  of  30  days  thereafter  la  tbe 
present  state  of  the  case  cannot  profitably 
be  cMisldoed  now;  nor  Is  It  nseful  to  attempt 
flnslly  to  determine  any  questions  besrii^;  up- 
on the  validity  of  Eaton's  title;  for  If  It 
should  be  held  in  this  suit  tbat  Eaton  owns 
the  land,  and  the  plaintiff  should  recover  snb- 
stantial  damages,  she  would  not  be  estopped 
by  tb»  Judgment  In  her  favor  to  claim  Id  a 


Digitized  by  Google 


704 


44  ATLA^'nC  RE3PORTEII. 


subsequent  controTen?  witb  Eaton  tliat  stae, 
and  not  Eaton,  owned  the  land;  nor,  U  It  ts 
hdd  that  Eaton  bas  no  title,  would  he  be  pre- 
cluded from  clalnUng  the  land  of  the  plaintiff. 
Upon  facts  stated  In  the  case,  the  defendants 
claimed,  and  the  court  ruled,  that  Eaton's 
levy  was  invalid  as  against  Clarence's  deed 
to  the  defendants  of  May  6, 1890;  that  his  ti- 
tle to  the  quarter  Interest,  passing  to  the 
defendants  thereby,  has  Inured  to  the  plaln- 
tlfC,  and  that  she  now  owns  the  whole  prem- 
ises, and  can  recover  In  this  suit  only  nom- 
inal damages.  But  the  ralklHy  of  Eaton's 
title  cannot  he  finally  determined  In  this  suit, 
to  which  he  Is  not  a  party;  and  until  It  be 
determined  by  a  Judgment  binding  upon 
Eaton  that  the  claim  of  title  now  made  by 
him  Is  unfounded,  it  Is  not  established  that 
tbe  plaintiff  has  not  suffered  dami^  from 
the  defendants'  breadL  By  amendment  and 
notice,  fiaton  can  be  made  a  party  to  this 
suit,  and  a  judgment  can  then  be  rendered  by 
which  all  three  parties  will  be  bound.  Foster 
T.  Foster,  62  N.  H.  5S2-IS84.  At  the  trial  term 
either  party  may  apply  for  auch  amendment, 
and  ivon  notice  to  Eabm  all  the  facts  bear- 
ing on  his  dalm  of  title  on  be  found,  and 
the  case  be  beard  bere,  if  desired,  without 
prejudice  to  Eaton  by  any  views  herein  ex- 
pressed bearing  upon  the  question  of  his  ti- 
tle. The  case  finds  that  the  defendants  con- 
veyed by  vrarranty  deed  In  common  torm,  and 
no  finding  of  fact  is  reported  that  sustains 
the  claim  of  tbe  defendants*  counsel  that 
Nancy  H.  Hill  did  not  Join  in  the  covenants 
sued  upon.  The  facts  reported  native  such 
^iflitn^  and  no  question  of  law  arises  thereon. 
For  tbe  purpose  gt  further  hearing  and  tbe 
final  determination  In  this  suit  of  all  question 
as  to  the  titte  to  the  quarter  interest  the 
Judgment  for  nominal  damages  only  Is  set 
aside,  without  determination  of  Ibe  legal 
questions  raised  by  the  ruling  as  to  the  in- 
validity of  Eaton's  title.   Case  dlsdiarged. 

OLABK,  J.,  did  not  lit  1b»  otiien  con- 
curred. 

(«8  N.  H.  «07) 

MBGHANtOKS*  NAT.  BANK  v.  Cm  OF 
CONCOHD.    NATIONAL   STATB  CAPI- 
TAL  BANK   V.   SAME.    FIBST  NAT. 
BANK  V.  SAMB. 
OBopreme  Court  of  New  Hampiddre.  Herri- 
mack.  July  26,  1885.) 
TAXATION— SURPLUS  CAPITAL  OF  BANK. 
Only  that  portion  of  the  enrplus  capital  of 
a  bank  is  aabject  to  taxation  which  ia  not  in- 
vested in  tax-paying  property  or  property  ex- 
empt from  taxation. 

Petitions  for  the  abatement  of  taxes  by  the 
Mechanlcks*  National  Bank,  the  National 
State  Capital  Bank,  and  the  First  National 
Bank,  against  the  dty  of  Concord.  Decrees 
tax  plaintiffs. 

April  1, 18M.  the  suriplus  capital  of  the  Me- 
cbanlcks*  National  Bank  was  $84,661,  that  of 


the  National  State  Capital  Bank  was  $147,- 
021.40,  and  Uiat  of  the  First  National  Bank 
was  ^TIJiaaJKi  and  on  that  day  the  defend- 
ants assessed  i^alnst  the  petitioners  a  tax 
of  2  pa*  cent  npcn  the  sums  stated.  Tbe  sur- 
plus capital  of  the  Mechanlcks'  National 
Bank,  to  the  amount  of  $49,700,  was  invested 
In  stock  of  New  Hampsbire  railroads,  stodc 
of  the  Board  of  Trade  (a  corporation  owning 
no  property  except  real  estate),  and  bonds 
of  the  dty  of  Concord.  The  property  reipre- 
sented  by  the  railroad  stock  was  taxed  to 
the  corporations,  the  pzoporty  owned  by  tiie 
Board  of  Trade  was  tued  to  it.  and  the  bfmds 
of  the  dtr  of  Concord  wwe  exen^ted  from 
taxation.  The  surplus  ci4»ttal  of  the  National 
State  Capital  Bank,  to  the  amount  of 
248.75t  was  invested  In  stock  of  various  cor- 
porations. The  property  represoated  by  stock 
of  New  Han^ishlre  corporations  was  taxed 
to  the  cOTporations,  and  the  property  repre- 
sented by  other  stodc  was  taxed  to  the  cor- 
porations according  to  the  lavra  of  the  states 
where  they  and  the  property  were  located. 
The  anrplus  capital  of  the  First  National 
Bank  to  the  amount  of  $176,900  was  invested 
in  stocdt  of  various  corporations  and  bonds  of 
the  dty  ot  Concord.  The  proper^  repre- 
sented by  MtoA  of  New  Hampshire  corpora- 
tions was  taxed  to  the  nnpontions,  tbe  prop- 
erty represented  by  other  stock  was  taxed 
to  the  coQiorations  according  to  the  laws  of 
fbe  states  where  the  property  was  located, 
and  the  bodds  of  the  dty  of  Concord  woa  ex- 
empted from  taxation.  All  the  shares  of  the 
capital  stock  of  each  bank  were  taxed  to  tbe 
owners  thereof,  April  1,  1^4,  under  the  pro- 
visions of  Pub.  St,  c.  66, 1 1. 

William  L.  Foster  and  Streeter  St  Walker, 
tor  plaintiffs.  Harry  Q.  Sargent,  for  defend- 
ant 

It  was  held  that  the  Mechanlcks*  National 
Bank  was  entitled  to  an  abatement  of  $904; 
the  National  State  Capital  Bank,  to  an  abate- 
ment of  $1,064.97;  and  the  First  National 
Bank,  to  an  abatement  of  ¥8,EI38b  Decree  ac- 
cordingly. Ail  concurred. 


(68  N.  H.  Of) 
TOWN  OF  NEWPORT  v,  TOWN  OF 
DNITT. 

(Supreme  Coort  of  New  Hampahire.  SulUvan. 
Jnly  31,  1896.) 

TAZATIOM-^UBUG  PROPBRTY— TOWNfr-BX- 
BMPTION. 

Pub.  St.  c.  66,  S  2,  exempting  realty  of  a 
town,  Dsed  for  public  parposea,  from  taxatioD. 
does  not  apply  to  a  portioa  of  a  town's  watei> 
works  878tem,  lying  outside  its  limits,  as  such 
portion  is  taxable  by  tbe  town  wherein  It  lies. 

Petition  by  the  tovrn  of  Newport  against  the 
town  of  Unity  for  abatement  of  taxes.  Dis- 
missed. 

Petition  for  abatement  of  taxes.  Facts 
agreed:  Under  tiie  authority  <tf  taws  1886,  e. 
160,  the  town  of  Newport  owns  and  (Rentes 
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waterworks  constmcted  and  used  for  extin- 
gniriilng  fires  and  other  public  purposes.  The 
towu  charges,  and  collects  from  those  of  Its  In- 
hablta&ts  who  use  the  water,  reasonable  tolls 
for  the  water  used  hy  them,  Tespectlvely.  ▲ 
tract  of  land  containing  an  acre  and  a  Quarter, 
situated  in  Unity,  at  the  outlet  of  Gilmau 
pond,  with  a  dam  and  appurtenances  upon  It, 
and  a  line  of  main  pipe  underground  extending 
from  the  dam  to  the  central  village  In  New- 
port, form  a  part  of  the  works.  In  April,  1896, 
the  selectmen  of  Unity  taxed  to  the  plaintiff 
ssld  land  and  appurtenances  and  the  portion 
of  said  main  pipe  within  the  limits  of  Unity. 

Albert  S.  Walt  and  Levi  W.  Barton,  for 
pbUntlfl.   Ira  Colby,  for  defendant 

WALLACE,  J.  The  question  for  decision 
Is  whether  that  portion  of  the  waterworks 
owned  by  the  town  of  Newport  within  the  lim- 
its of  the  town  of  Unity  Is  subject  to  taxation 
in  the  latter  town.  The  act  (Laws  1895,  c. 
168)  which  authorized  the  town  of  Newport  to 
construct  the  waterworks  contains  no  provi- 
sions In  r^rd  to  their  taxation.  By  section 
8,  c.  60,  -Pub.  St,  "Buildings,  mlUs,  carding 
machines,  factory  buildings  and  machinery, 
wharves,  ferries,  toll-bridges,  locks  and  canals, 
and  aqueducts  any  portion  of  the  water  of 
which  Is  sold  or  rented  for  pay,  are  taxable 
as  real  estate."  This  section  of  the  statute  In 
express  terms  subjects  to  taxation  as  real  es- 
tate **agueducts  any  portion  of  the  water  of 
which  Is  sold  or  rented  for  pay."  The  town 
of  Newport  charges  "those  of  Its  Inhabitants 
who  use  the  water  reasoDable  tolls  for  the  wa- 
ter used  by  them  respectively."  According  to 
the  plain  terms  of  the  statute,  its  waterr^rks 
are  taxable  as  real  estate,  unless  they  are  ex- 
cepted as  "real  estate  of  the  *  *  *  town 
used  for  public  purposes."  Pub.  St  c  55,  8  2. 
This  last  section  In  express  terms  exempts 
from  taxation  real  estate  of  the  town  used  for 
pnblic  purposes.  Conceding  that  the  water- 
works of  the  town  of  Newport  are  used  for 
public  purposes,  they  are  exempt  from  taxa- 
tion, by  this  statute,  if  this  exception  ap- 
plies to  property  of  a '  town  outside  its  geo- 
graphical limits.  But  the  exemption  extends 
only,  to  real  estate  within  the  town,  which  Is 
owned  by  it,  and  used  for  public  purposes. 
Prior  to  1867  there  was  no  proTlsIon  of  the 
statutes  exempting  the  real  estate  of  towns 
from  taxation.  In  the  revision  of  1867  was 
Intirodneed  for  the  first  time  the  material  pro- 
vision In  regard  to  the  exemption  of  town 
property  from  taxation:  "Real  estate  •  •  • 
Is  liable  to  be  taxed  except  •  •  •  prop- 
erty of  the  state,  county  or  town."  Oen. 
Bt  c.  49,  §  2.  This  provision  remains  substan- 
tially the  same.  Oen.  St  c.  53,  {  2;  Pub.  St 
c.  65,  I  2.  In  1867,  towns  had  no  general  au- 
thority to  purchase  real  estate  outside  their 
limits.  Oen.  St  c.  34,  St  8.  i,  9.  They  might 
acqnlre  land  outside  their  limits  as  a  gift  or 
by  levy  In  the  collection  of  a  debt;  but  they 
were  not  then  authorized  to  buy  luid  ontside 
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thehr  limits,  or  even  to  acqolTe  It  bT  eminent 
domain.  Snbaequeutly  nmnenms  towns  and 
cities  have  been  aothortied  to  establish  water- 
works, by  acts  broad  enough  to  authorize  them 
to  take  and  condemn  land  ontside  their  limits. 
If  there  were  at  the  time  of  the  revision  of 
1867  no  statntes  authorizing  towns  to  purchase 
real  estate  outside  their  limits,  it  seems  plain 
that  the  statute  is  not  neceesarlly  to  be  con- 
strued as  exempting  such  property  from  taxa- 
tion. The  legislature  could  not  have  had  it  in 
mind.  Hence,  when  they  subsequentiy  au- 
thorized towns  and  cities  to  acquire  for  public 
purposes  lands  in  other  towns.  It  cannot  be 
Justly  presumed  that  they  intended  such  prc^ 
erty  to  be  exempted  from  taxation. 

'nie  purpose  of  this  statute  of  exemption 
was  to  avoid  the  assessment  and  collection  of 
a  tax  upon  the  property  of  a  town  used  for 
public  purposes  by  the  people  of  tiie  town,  as 
on  a  pound  or  town  house,  for  the  reason  titat 
It  would  be  a  useless  and  unnecessary  exjKuse 
and  trouble.  But  to  interpret  this  statute  so 
as  to  exempt  the  property  of  a  town  used  for 
public  purposes,  which  is  situate  in  another 
town,  is  to  extend  the  exemption  Iwyond  the 
reason  and  purpose  of  the  statute^  To  thus 
interpret  It  would  be  to  give  It  a  meaning 
which  would  make  its  operation  nnequal,  and 
not  In  accord  with  the  spirit  of  our  taxation 
laws,  which  are  based  upon  the  Just  and  equal 
distribution  of  the  burden  of  public  taxes.  It 
is  not  to  be  presumed  that  it  was  the  intention' 
of  the  legislature  to  accomplish  so  unjust  a  re- 
sult as  to  deprive  one  town  of  Its  taxable  prop- 
erty for  the  benefit  of  another,  or  that  one 
town  should  be  deprived  of  Its  right  to  tax 
property  within  Its  Umits  which  was  used  for 
public  purposes,  in  which  it  or  its  people  had 
no  Interest  and  from  which  they  derived  no 
benefit  and  wlilch  were  beneficial  alone  to 
some  other  town  and  Its  people.  This  doc- 
trine, carried  to  Its  legitimate  conclusion, 
might  practically  bankrupt  some  of  our  small- 
er towns,  by  depriving  them  of  a'  very  large 
portion  of  tiieir  territory  upon  which  to  exer- 
cise the  power  of  taxation;  as,  for  example, 
suppose  the  late  Austin  Corbin  had  given  to 
the  town  of  Newport  his  park,  situate  outside 
the  limits  of  that  town,  and  embracing  a  lai^e 
iwrtlon  of  the  area  of  several  adjoining  towns. 
It  would  require  express  terms  to  warrant  a 
holding  that  one  town  can  Invade  another,  and, 
by  taking  a  irartion  of  the  territory  for  their 
own  benefit  whether  the  purpose  be.  In  a  legal 
sense,  public  or  private,  subject  the  remaining 
lauds  of  such  town  to  a  heavier  burden  of  tax- 
ation. There  la  no  competent  evidence  that 
this  was  the  Intent  of  the  legislature,  but,  on 
the  contrary,  the  evidence  leads  to  the  conclu- 
sion that  It  was  their  Intention  to  limit  the 
exemption  to  property  of  the  town  used  for 
public  purposes,  and  sltoate  within  Its  limits. 

In  reaching  this  conclusion,  the  cases  cited 
from  other  jurisdictions,  as  Inhabitants  of 
Wayland  v.  Middlesex  Co.  Com'rs,  4  Gray, 
600,  Town  of  West  Hartford  v.  Board  of  Wa- 
ter Com'rs  of  Olty  of  Hartford.  M  Ooim.  800. 
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City  of  Bochester  t.  Town  of  Bush,  80  N.  T. 
802,  and  other  cases,  bare  not  been  overlook- 
ed. Some  of  these  decisions  are  based  upon 
qieclal  statutes,  not  applicable  here,  and  some 
of  them  hold  this  kind  of  property  exempt 
from  taxation  because  it  Is  used  for  public 
purposes.  But  this  decision  does  not  necessa- 
rily conflict  with  those,  for  the  reason  that  It 
depends  upon  the  special  provision  of  our  stat- 
ute.  Petition  dismissed.   All  concurred. 


NATIONAL  STATB  BANK  OF  ELIZABBTH 

T.  UcGOBMICE  et  aL 
(Goart  of  Chancery  of  New  Jersey.    Nor.  24, 

1809.) 

ntAUDUXiBNT  CONVBYANCB-BVIDBNOT-BUB- 
SBQUBNT  JUDQMBNT. 

1.  In  an  action  to  set  aside  a  conveyance  as 
fraaduleat.  It  appear^  that  one  M.  was  an  in- 
dorser  on  his  brother's  note;  that  the  brother 
died  insolvent,  and  |dalntiff,  the  owner  of  the 
note,  asked  M.  to  secure  me  payment  there- 
of; that  complainant  thereafter  obtained  a 
jadgment  against  M.,  and  had  ezecntiou  re- 
tamed  unsatisfied;  that  M.  thereafter  deeded 
his  real  estate  to  his  father-in-law,  0.;  that 
jnst  prior  thereto  one  R.  borrowed  ^,000  from  a 
hanb  for  10  days;  that  the  bank  paid  the  $6,000 
to  C.  on  B.'s  check;  that  tnch  money  was 
paid  to  M.  on  execution  of  the  deed:  that  two 
days  thereafter  R.  repaid  the  $5,000  -to  the 
bank;  that  R.  and  H.  both  freqaented  C's  sa- 
loon, and  M.  had  a  room  In  0.'s  nnildlng.  That 
0.  and  M..  In  the  presence  of  a  detective  employ- 
ed by  complainant,  diecussed  plans  for  accoont- 
tng  for  the  disposition  of  the  $5,000  in  sopple- 
mentary  proceedings;  that  Ml  disappeared  be- 
fore tile  hearing.  Held,  that  the  sale  was  made 
for  the  purpose  of  transmuting  the  property  Into 
money,  so  that  M.  coold  more  eaaily  avoid  pay- 
ing complainant's  Judgment  against  him,  and 
that  M.  thereafter  gave  the  money  to  B.  to  keep 
fear  his  beneGt;  that  R.  had  notice  of  the  purpose 
of  M.  in  sncli  transaction;  and  that,  as  R.  paid 
the  consideration,  and  C  paid  none,  the  trans- 
actioo  was  frandnlent  and  voidable. 

2.  Wbse  a  Judgment  creditor  has  filed  a  cred- 
itor's bill  to  set  aside  a  conveyance  as  frand- 
nlent, and  to  establish  the  lien  of  a  judgment, 
the  complainant  is  not,  against  the  objections 
(tf  defendants,  entitled  to  n  decree  In  respect  to 
another  Judgment  subsequently  acquired  against 
the  same  judgment  debtor,  where  the  subsequent 
dalm  la  pres«ited  by  petltkm. 

Bill  by  the  National  State  Bank  of  EUxMr 
beth  against  William  3.  McGormlck  and  oth- 
ers to  set  aside  an  all^d  fraudulent  con- 
veyance of  real  estate,  and  to  subject  It  to  a 
lien  ot  complainants  judgment.  Decree  for 
complainant 

Edward  Nugent  and  R.  V.  Llndabury,  for 
complainant.  Samuel  Schlelmer  and  Samuel 
KaUscta,  'for  defendants. 

REED.  V.  G.  This  bill  fs  flled  to  set  aside 
a  deed  as  fraudulent  in  respect  to  the  com- 
plainant William  J.  McCk>rmlck  was  an  In- 
dorser  on  a  note  discounted  for  the  benefit 
of  his  brother  by  the  National  State  Bank 
of  Bllzabetb,  the  complainant.  He  was  also 
the  owner  of  a  half  Interest  In  a  lot  of  land 
In  Elizabeth.  On  October  11. 1898,  after  the 
death  of  his  brother,  but  before  the  maturity 
of  the  note,  McOonuick  sold  his  Interest  In 


this  lot  to  Thomas  F.  Callagban.  Judgment 
was  afterwards  got  by  the  bank  against  Mc- 
Gormlck, and  upon  the  return  of  the  execu- 
tion Issued  upon  it  unsatisfied,  this  bill  was 
filed  to  set  aside  the  sale  to  Callagban.  The 
brother  of  William  J.  McGormlck  died  In- 
solvent William  J.  McGormlck  was  Inform- 
ed of  this  fact  and  the  bank  requested  him 
to  give  a  mortgage  to  secure  It  for  the  un- 
matured paper  of  his  deceased  brother,  upon 
which  Mr.  William  J.  McGormlck  was  In- 
dorser.  Instead  of  doing  so,  he,  as  already 
recited,  ou  October  11th  executed  this  deed 
for  the  only  piece  of  real  estate  of  which  be 
was  the  owner.  The  expressed  considera- 
tion In  the  deed  was  $5,000.  If  paid  at  ail, 
this  sum  was  paid  by  John  Ryan,  the  father- 
in-law  of  Gallaghan.  The  conveyance  was 
to  be  a  gift  they  say,  by  Ryan  to  bis  srai-ln- 
law.  The  circumstances  surrounding  the 
payment  of  this  sum  are  these:  On  October 
11,  1896,  John  Ryan  presented  a  10-days 
note  to  the  First  National  Bank  of  Elizabeth, 
for  $5,000,  and  had  It  discounted.  The  mon- 
ey was  drawn  on  Ryan's  check,  payable  to 
Gallaghan.  This  Is  the  money  which  Ryan 
and  Gallaghan  say  was  paid  over  to  McGor- 
mlck In  the  office  of  Lawyer  Schlelmer,  in 
Elizabeth,  at  the  time  when  the  deed  from 
McGormlck  to  Gallaghan  was  executed  and 
delivered.  On  October  13th  John  Byan 
brought  $5,000  to  the  bank,  with  which  he 
paid  off  the  $5,000  note.  The  complainant 
insists  that  the  last  $5,000  was  the  first  $5,000. 
that  the  money  taken  out  was  returned,  and 
that  the  pretended  tradition  of  the  money 
from  Gallaghan  to  McGormlck,  if  it  occurred 
at  all,  was  a  juggle  Intended  to  give  an  air 
of  feraclty  to  what  was  in  fact  a  flctltlons 
transaction,  intended  to  put  McCormlck's 
property  beyond  the  reach  of  any  future 
Judgment  I  think  that  it  is  probable  that 
the  money  was  present  at  the  time  of  the 
execution  of  the  deed,  and  that  It  was  passed 
from  Gallaghan  to  McGormlck  through  the 
intervention  of  the  lawyer.  But  the  com- 
plainant Insists  that  the  same  money  came 
to  the  hands  of  Ryan,  and  was  by  htm  pre- 
sented to  the  bank  In  payment  of  the  $6,000 
note.  It  Is  in  evidence  that  when  the  $S,000 
was  paid  to  Gallaghan,  It  was  In  packages 

enveloped  by  bands.    Mr.  thinks  that, 

when  the  $5,000  was  returned  to  Ryan,  It 
was  also  enveloped  in  bands  similar  to  those 
which  bound  the  money  first  delivered  by  the 
bank  to  Gallaghan.  Mr,  Schlelmer,  the  law- 
yer, however,  says  that  he  counted  the  mon- 
ey at  the  time  it  was  delivered  to  McGw- 
mick,  and  In  doing  so  removed  the  bands 
which  had  been  round  the  packages.  The 
Inference  that  the  sum  paid  by  Ryan  was 
the  same  delivered  to  Gallaghan  is,  however, 
rested  mainly  upon  other  circumstances. 
Both  Ryan  and  Gallaghan  were  well  ac- 
quainted with  McGormlck.  Both  Byan  and 
McCormick  were  visitors  at  Callaghan's 
saloon,  and  the  latter  bad  a  room  In  Calla- 
ghan's building.   Byan  does  not  satlsfac- 
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toxUj  account  for  his  posseaaloii  of  a  sum 
of  16.000  on  the  IBth  of  October,  which  he 
deilTed  from  any  Bonrce  other  flian  thla. 
H3i  account  la  that  he  had  about  fS,BO0  hi 
hla  safe  at  h(»ne;  that  he  was  keeping  this 
amount  In  his  safe  because  be  was  expectlns 
to  purchase  two  pieces  of  property  belong- 
ing to  a  Mr.  Morris;  that  he  had  requested 
bla  fttend,  Mr.  Brophy,  to  see  if  the  ^per^ 
could  be  bought  from  Morris;  that,  when  he 
found  that  it  could  not  be  bought,  he,  on 
October  18th.  took  fO,000  of  the  ¥5.500  to  the 
bank,  and  paid  his  note.  Mow,  Mr.  Brophy 
says  that  Ryan  did  ask  him  to  ascertain  if 
Morris  would  sell  this  property;  that  he  did 
speak  to  Morris  about  the  matter,  he  thinks 
twlc^  and  <m  both  occasions  Morris  refused 
to  selL  The  date  wben  either  of  these  in- 
tervlewB  occurred,  he  is  unable  to  fix.  The 
aspect  of  the  matter  so  far  Is  this:  Byan 
wished  to  pay  95,000  for  Callaghan.  He  says 
he  had  9^600  In  tils  safe.  Instead  of  takl^ 
this  money  to  make  the  payment,  he  gets  a 
10-day  note  discounted,  to  raise  the  amount, 
and  keeps  the  95.500  still  In  his  safe.  Now. 
this  suggests  several  querlea.  Why  did  not 
he  use  the  money  in  the  safe,  and  wait  until 
the  owner  of  the  properties  he  wished  to 
buy,  and  who  liad  refused  to  sell,  should 
change  his  views,  and  then  use  his  credit  in 
the  bank,  if  it  ever  became  necessary  to  do 
so?  Tbea,  again,  the  note  was  i>ayable  In 
10  days.  Whence  did  he  expect  to  get  the 
money  to  pay  the  note  In  10  days,  If  on  Oc- 
tober 11th  he  resolved  to  keep  the  96,500  to 
await  the  possible  change  In  the  mind  of 
MorrisT  Neither  Ryan  nor  Brophy  says  that 
a  decisive  answer  was  to  be  made  within 
that  tim^  or  within  any  particular  time,  or 
that  any  further  or  dllTerent  reply  was  ex- 
pected from  Morris.  Tet.  according  to 
Ryan's  story,  between  October  11th  and  18th 
be  suddenly  became  convinced  that  he  could 
not  buy  the  property,  and  so  used  the  money 
to  pay  the  note,  which  had  run  but  two 
days,  and  was  yet  unmatured.  It  Is  to  be 
observed  that  whUe  this  money,  of  which  a 
large  part  had  been  received  as  early  as 
July,  was  kept  in  the  safe,  Ryan  had  an 
account  running  In  the  complalnantfs  bank, 
situated  wlthUi  200  feet  or  800  feet  f^om  his 
residence  and  place  of  business.  This  bank 
account  exhibite  the  fact  that  deposits  were 
made  avite  often,  and  these  deposits  were  4^ 
eaah  as  w^  as  of  checks.  On  July  8th  he 
deported  91,200,  and  on  July  18th  he  made 
another  deposit  of  an  additional  $1,300. 
This  remarkable  conduct  could  have  been 
made  credible  only  by  showing  whence  the 
95.000  came.  Instead  of  demonstrating  that 
his  receipts,  not  otherwise  applied,  permitted 
him  to  accumulate  this  fund,  his  explana- 
tlon  la  a  tissue  of  fiUsehoods.  He  first  said 
that  be  got  91,800  from  the  Kmigrants*  Sav- 
ings Bank,  in  New  York;  that  among  this 
money  was  a  91.000  blU;  and  that  thia  blU 
was  among  the  90,000  which  he  paid  to  the 
bank  <m  October  18th.  He  says  that  ha 


drew  9500  from  the  Seamen's  Savings  Bank. 
This  was  said  In  explaining  the  source  of  the 
95,500  which  he  ssys  was  In  his  safe  on 
October  13th.  On  cross-examination  he  re- 
fuses to  say  explicitly  that  this  money  was 
not  depoirited  in  the  complalnant^s  bank,  and, 
when  confronted  by  the  bank  books,  it  was 
demonstrated  that  he  drew  from  the  Sea- 
men's Savings  Bank  on  July  7tb  91,200.  and 
deposited  m  the  First  National  Bank  d 
Elizabeth  on  July  8th  the.  same  sum;  that 
he  drew  from  the  same  savings  bank  on  July 
13th  9650,  and  from  the  Seamen's  Savings 
Bank  on  July  13th  9552.02,  and  on  July  13th 
he  deposited  91.200  In  complainant's  bank. 
It  Is  demonstrated  that  these  credits  were 
used  to  make  a  loan  to  Michael  Bums  on  a 
mortgage  for  92,500  executed  on  July  12, 
1896. 

These  facts  diow  that  Ryan  was  a  care- 
ful investor,  not  likely  to  let  his  money  He 
idle.  His  deposits  In  the  bank  were  not  for 
accumulation,  but  for  business,  and  only  suf- 
fidmtly  large  to  make  a  reqjtectable  badness 
appearance.  The  rest  of  bis  mon^  was  put 
out  at  Interest,  In  Interest-psyli^c  savlnga  In* 
stltutions,  until  a  higher  interest  could  Vb 
obtained  for  it  from  other  Investments.  In- 
stead of  keeping  his  mon^  in  his  safe,  he 
was  careful  to  keep  it  at  hiterest;  and,  when 
the  Bums  loan  was  made.  It  Is  perfectly  ap* 
parent  that  be  only  drew  the  money  from 
the  savings  bank  because  he  had  no  consid- 
erable amount  of  cash  lying  Idle  in  his  safe. 
Where,  then,  did  he  get  the  95,500  between 
July  13th  and  October  IStbT  It  Is  true  that 
he  says  that  he  had  investmoits  amounting 
to  920,000,  917,000  of  which  wen  mortgsges, 
and  that  he  owned  980,000  worth  <tf  real  es- 
tate, and  that  hla  budness  Ivings  him  In 
94,000  a  year,  one-half  of  which  ia  profit; 
but  then  Is  not  the  least  attempt  to  show 
that  in  this  interval  any  property  waa  sold, 
tfp  any  mortgi^  was  paid  oft  It  is  not  ih«- 
tended  that  hla  Interest  or  rente  or  business 
recelpte  paid  during  that  period  would  amount 
to  any  considerable  part  of  95,500.  Now,  the 
supreme  importance  ci  otherwise  accounting 
for  this  possession  of  95,000,  which  he  paid  to 
the  bank,  was  perfectly  apparent  to  hla  coun- 
seL  He  was  charged  in  the  blU  with  repay- 
ing the  same  sum  which  Osllaghan  had  re- 
ceived tor  the  discounted  note.  He  knew  the 
necessity  of  making  an  explanation  of  the 
source  of  this  fund.  He  began  to  do  so  by 
stating  Oie  withdrawal  in  July  of  92,400  from 
the  two  savings  baidcs.  As  we  have  seen, 
he  entirely  failed  in  this  explanation,  and  he 
failed  to  make  any  other  showing  of  rec^pte, 
because  no  such  evidence  was  prodncible  In 
the  face  of  this,  the  testimony  of  his  wife, 
that  she  saw  money  In  the  safe,  and  that  her 
husband  told  her  he  had  95,000  In  the  safe, 
and  that  she  saw  a  large  package,  has  very 
little  force.  I  have  no  doubt  that  be  kept 
mon^  at  most  times  In  his  safe,  for  the  pay- 
ment of  small  bills.  Nor  do  I  doubt  that  on 
special  occasions  be  had  large  sums  In  his 
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safe  for  a  night  or  two.  He  probably  kept 
the  $1,20U,  which  he  drew  on  July  7th,  In  his 
safe,  until  he  deposited  It  on  July  8tb.  1 
think  be  kept  the  $5,000,  which  was  drawn 
from  the  bajak  on  hla  check  to  Oallaghan,  In 
his  Bafe  on  the  night  of  October  11th  or  Oc- 
tober 12th,  or  on  both  nights.  Any  person 
getting  a  sight  of  the  money  on  either  occa- 
sion would  have  been  a  competent  witness 
to  swear  that  be  saw  money  In  large  amounts, 
and,  if  he  counted  It,  of  a  particular  amount 
From  this  failure  to  account  for  the  posses- 
sion of  the  $5,000,  and  the  failure  of  Byan's 
attempt  to  do  so,  I  am  satisfied  that  the  story 
told  by  Pender,  tlie  detecttve,  Is  substantially 
true.  Pender  was  about  Callaghan's  saloon 
for  days,  and  he  says  that  McCormlck  had  a 
room  there,  which  Is  admitted.  After  refer- 
ring to  his  dally  reports  to  his  employer,  the 
Plnkerton  Detective  Agency,  he  gives  an  ac- 
count of  a  conversation  with  McCormlck, 
when  he  says  that  Callaghan  was  present 
He  says  that  McCormlck  dreaded  supplemen- 
tary proceedings  under  the  prospective  judg- 
ment, and  was  casting  about  for  some  way  to 
account  for  the  $5,000  consideration  for  the 
sale  of  this  property.  He  says  that  various 
ways  for  accounting  for  this  loss  were  dis- 
cussed. He  says  that  Ryan  came  there  occa- 
sionally. It  Is  In  evidence  that  McCormlck 
soon  after  disappeared,  and  bU  wbereabouti 
have  not  been  traced. 

Now,  that  McCormlck  sold  the  property  to 
avoid  this  judgment  I  have  no  doubt  what- 
ever. That  the  circumstances  raise  a  grave 
suspicion  that  Oallaghan  had  notice  of  hla  pur^ 
pose  Is,  to  my  mind,  obvious.  This,  In  Itself, 
would  support  a  decree  which,  after  fixing  up- 
on the  property  a  liability  for  the  paym^t  of 
the  $5,000,  would  subject  the  remaining  inter- 
est in  the  property  to  the  complainant's  judg- 
ment But  I  do  not  think  that  this  is  the  limit 
of  the  complainant's  right  My  view  of  the 
transaction  is  this:  I  think  that  the  sale  of 
the  property  was  Intended  to  stand.  I  do  not 
believe  that  there  was  an  understanding  be- 
tween McCormlck  and  either  Ryan  or  Calla- 
ghan to  the  effect  that  the  latter  should  hold 
the  title  to  the  property  for  the  former.  The 
design  was  to  transmute  the  real  estate  Into 
money,  which  could  be  more  readily  con- 
cealed from  McGormick'8  creditors.  I  believe 
that  by  some  arrangement  between  McCor- 
mlck and  Ryan,  and  probably  Callaghan,  the 
$5,000  which  may  have  been  passed  to  Mc- 
Cormlck on  the  day  the  deed  was  delivered 
was  afterwards  put  into  the  hands  of  Ryan, 
he  to  retain  it  probably  for  McCormlt^'s  ben- 
efit and  that  this  was  the  money  which  Byan 
brought  to  the  bank  to  pay  the  note.  I  be- 
lieve this  was  understood  by  the  parties  to 
be  an  arrangement  entered  Into  for  the  pur* 
pose  of  putting  the  money  out  of  the  reach 
of  McCormick's  creditors.  This,  in  my  Judg- 
ment taints  the  whole  transaction.  Even  If 
Callaghan  was  not  privy  to  the  arrangement 
the  same  result  would  follow.  He  paid  noth- 
tng  (or  the  property.  It  was  a  gift  to  blm. 


and  If  the  transaction  between  UcCormldc 
and  Ryan,  who  paid  tbe  consldeiatlon,  was 
fraudulent,  It  ia  voidable.  So  mncli  (or  the 

judgment  debt 

Besides  the  judgment  debt  tor  fbe  collec- 
tion of  which  the  bill  waa  filed,  the  complain- 
ant had  the  Indorsement  of  the  same  defend- 
ant upon  the  note  for  $2,200,  which  matured 
November  18,  1888.  The  defendant  having 
departed,  a  writ  of  attachment  was  issued, 
and  this  property  inventoried.  Tbe  claim  of 
the  complainant  has  been  estabUahed  by  a 
judgment,  and  it  has  filed  a  petition  to  be  ad- 
mitted as  a  party  representing  this  claim.  I 
do  not  think  that  there  can  be  a  decree  for 
the  complainant  in  respect  of  tbe  letter  judg- 
ment in  this  suit  This  suit  Is  Included  with- 
in the  sixth  class  of  creditors'  bills,  as  those 
classes  are  defined  by  Vice  Chanc^lor  Pitney 
In  laucb  v.  De  Socarras,  56  N.  J.  Eq.  524-528, 
39  AU.  381.  The  blU  Is  filed  on  behalf  of  the 
Judgment  creditor  alone.  The  intervention  of 
another  creditor  by  petition  against  the  protest 
of  the  defendant  was  disallowed  in  the  case 
just  mentioned.  That  tbe  petition  In  the  pres- 
ent suit  Is  filed  by  the  complainant  Itself,  and 
not  by  another  creditor,  does  not  create  a  dis- 
tinction between  this  and  the  former  case. 
The  principle  upon  which  the  decision  went 
was  that  tbe  defendant  in  this  class  of  cred- 
itors' bills  was  entitled  to  his  answer  to  a 
bill  which  charged  that  property  had  been 
conveyed  in  fraud  of  a  creditor.  In  respect  of 
a  particular  debt  It  was  expressly  said  that 
the  petition  was  Inadmissible,  not  because  the 
oomplalnant  cannot  Include  in  one  bill  a 
charge  that  a  conveyance  was  made  in  fraud 
of  two  or  more  judgments  held  by  him,  for 
this  was  left  an  open  question.  What  was 
decided  was  that  a  conveyance  could  only  be 
set  aside  by  a  bill,  and  not  by  a  peUtlon. 
The  order  permitting  the  filing  of  the  peti- 
tion in  this  case  should  be  vacated.  There 
should  be  a  decree  setting  aside  the  convey- 
ance to  Callaghan,  as  to  tbe  Judgment  set  out 
In  tbe  bill. 

(6S  N.  J.  B.  IXS) 

WALSH  V.  ROSSO  et  al. 
(Court  of  Chancery  of  New  Jersey.  Nov,  23, 
1899.) 

BUPFLEHBNTAHT   PROCEQDINaS-^CTION  BT 
RBCBITBIt 

A  receiver  appointed  In  supplementary  pro- 
C^dtngs  can  maintain  a  YAH  to  charge  land  be- 
longing to  the  judgment  debtor's  wife  with  the 
amount  of  the  judgment  where  tbe  wife  pur^ 
chased  subject  to  a  mortgage,  and  tbe  mortgage 
has  been  paid  tor  in  part  tbe  hnaband  out  of 
the  (R*aceeda  of  goods  sold  to  him,  end  for  which, 
tbe  judgment  waa  rendered,  and  the  indgnient  is 
less  than  the  paymeata  made  by  the  nusband,  aa 
such  salt  Is  one  for  the  recovery  oC  personalty, 
and  not  o(  land. 

BlU  by  John  Walah  agabiat  Oaxto  Boseo  anfl 
oOiers  to  subject  land  held  by  a  wile  to  a 
nen  <tf  a  Judgment  against  bv  bnsband.  De- 
cree for  complainant 

Leon  Abbett,  for  complabiant  Jobn  H. 
Meeker,  for  defendants. 
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8TETENS.  V.  C.  On  December  4.  1807, 
Aufda  Franchl  recorered  a  Judgment  In  the 
■npreme  conrt  against  Carlo  Itos^o  for  %502,VS 
on  a  nmnlng  account  extending  back  several 
Teats.  On  March  3,  1886,  tlie  complainant 
was  aivolnted  receiver  of  the  property  of 
Bono  In  snpplementary  proceedings,  and  on 
March  10,  1898.  he  began  the  present  salt 
against  Carlo  Boeao,  his  wife,  Marietta,  and 
the  Standard  Building  ft  Loan  Aaaodatlon. 
The  Cacts,  as  alumn  by  the  evidence,  are  as 
follows:  On  October  25,  1893,  Marietta  Bosso 
purchased  a  saloon  property  for  the  consldera- 
tlon  of  ¥6,000.  The  consideration  was  made 
up— First,  of  a  mortgage  of  $S,800,  held  by 
the  Standard  Balldlng  &  Loan  Association; 
second,  of  a  cash  payment  of  f700^  made  by 
Mrs.  BosBo  out  of  her  own  moncTs;  and,  third, 
of  a  mortgage  to  the  rendoxs.  Aftn  pnrchas- 
iag,  Carlo  Bosso  carried  on  the  business  of 
keeping  a  saloon  In  his  own  name.  Bach 
month  the  sum  of  (40  was  taken  from  the 
business,  and  payments  of  principal  and  Inter- 
est made  thereout  on  the  mortgage  of  the  asso- 
ciation. The  amount  of  principal  thus  jnld 
was  fl.363.75.  The  claim  Is  that  In  some 
f  mm  the  zepelver  Is  entitled  to  recorer  out  of 
the  mortgaged  property  so  much  of  this  money 
as  may  be  necessary  to  pay  the  claim  of  the 
Judgment  creditor.  The  evidence  shows  that 
a  part  of  the  money  paid  came  out  of  the  iho- 
ceeds  of  the  sale  of  the  liquor  furnished  by 
him.  It  was  m-ged  that  there  was  an  agree- 
ment between  husband  and  wife,  by  which  the 
wife  was  to  receive  $40  a  month  for  her  serv- 
ices In  attending  to  her  household  duties,  look- 
ing after  the  saloon  In  her  husband's  absence, 
and  by  way  of  rent  for  the  saloon.  Mr.  and 
Mrs.  Rosso  stated  this  agreement  In  so  many 
different  ways  that  It  Is  quite  Impossible  to 
believe  that  there  really  was  any  other  defi- 
nite understanding  between  them  than  that  the 
money  to  pay  the  principal  and  interest  of  the 
building  association  mortgage  was  to  be  paid 
out  of  the  profits  of  the  saloon  business.  It  la 
very  plain  that  this  money  was  the  husband's, 
and  not  the  wife's.  The  only  debatable  ques- 
tion Is  whether  the  complainant  Is  the  proper 
person  to  bring  this  salt  It  has  been  held 
that  a  receiver  appointed  In  supplementary 
proceedings  may  sue  In  equity  to  recover  per- 
sonal property  (Miller  t.  Mackenzie,  29  N.  J. 
Bq.  291),  and  may  not  sue  to  recover  land  (Ulg- 
gins  V.  Gnieshetner,  26  N.  J.  Eq.  308;  Skinner 
r.  Terhune,  45  N.  J.  Eq.  565.  19  AtL  377; 
Bold  V.  Dean,  48  N.  3,  Bq.  103,  21  Atl.  618). 
The  question  to,  "Is  the  recelva  here  tryhig 
to  recover  realty  or  personalty?"  On  demur- 
ter  to  the  bill  01ed  In  this  case,  which  Is  bome- 
vbat  loosely  framed.  Vice  Chancellor  Pitney 
held  that  the  receiver  was  seeking  to.  reach 
personalty.  I  think  that  the  evidence  sup- 
ports his  ruling.  To  scdve  the  question,  we 
must  asco'taln  with  preclslm  just  what  the 
reoelTw  Is  sohig  for.  It  to  conceded  that  Mrs. 
Bosso  bought  the  i^operty  with  her  own 
money.  She  therefore  became  sole  owner  ot 
tt.  She  boui^t  1^  howerer.  subject  to  the 


mortgage.  Her  husband,  out  of  the  profits  of 
a  business  which  bel<mged  ezduslvcly  to  him, 
gave  her  the  money  to  pay  off  a  considerable 
part  of  this  mortgage;  and  so  the  payments 
were.  In  substance,  gifts  from  him  to  hto  wUb. 
While  these  gifts  woe  legal  as  between  the 
parties,  they  were  franduloit  and  void  as  to 
Franchl,  who  was  hto  creditor  at  the  time 
they  were  made.  What  the  receiver  dalms, 
then,  to  that  this  money  which  has  thus  fraud- 
ulently gone  Into  the  property  of  the  wife  shall, 
to  the  extent  of  the  oomphihianf  a  Jodgment. 
be  charged  thereon.  If  thte  be  the  true  view 
of  the  matter,  the  receiver  to  not  pursohig 
land,  as  he  would  be  if  he  were  claiming  that 
the  husband  had  made  a  fraudulent  convey- 
ance of  realty  that  had  originally  belonged  to 
blm,  or  as  be  would  be  If  he  were  dalmlng 
that  the  hiuband's  money  had,  ta  the  first  In- 
stance, paid  for  land  taken  In  the  name  of 
some  otbOT  person,  who  held  In  trust  for  him. 
What  he  seeks  to  recover  to  mon^,  and  all 
that  be  asks  to  that,  having  traced  that  mone^ 
into  land,  he  shall  be  permitted  to  sell  It,  In 
order  to  make  the  money  out  of  It  If  the  re- 
ceiver were  following  a  mortgage  which  the 
husband  had  held  on  his  wife's  property,  and 
which  he  had  conveyed  in  fraud  of  creditors, 
the  claim  would  not  be  substantially  different 
^e  mortgage  lien  recovered  would  only  differ 
from  the  lien  fastened  upon  the  land  by  the 
decree  of  this  court  in  the  circumstance  that 
the  one  was  created  by  the  parties  and  the 
other  by  the  .Judgment  of  the  law.  The  rem- 
edy, viz.  a  sale  of  the,  land  to  satisfy  the  debt 
would  In  both  cases  be  similar.  It  seems  to 
me,  therefore,  that  a  demand  of  this  character 
to  not  realty,  but  personally,  and  to  recover- 
able a  receiver  In  supplementary  proceed- 
ings. Franchl's  Judgment  to  much  less  than 
the  amount  of  principal  paid  on  the  wife's 
mortgage  out  of  the  husband's  money.  The 
decree  will  therefore  be  that  unless  the  wife 
pay  the  Judgment  with  Interest  within  60 
days,  the  property  will  be  sold  to  satisfy  It. 
To  avoid  misapprehension,  I  may  say  that  as 
I  view  the  matter,  the  complainant  to  not 
subrogated  to  the  right  of  the  association,  and 
does  not  stand  upon  an  equality  with  it  Hto 
lien  to  a  dtotlnct  and  subsequent  Uen,  resting 
for  support  upon  the  grounds  that  I  have  men- 
tioned. 


«3  N.  J.  L.  634) 

STATE  (OUVER,   Prosecnto;^)  v.  MAYOB. 
BTC  or  JERSEY  CITY  «t  al. 

(Onirt  of  Errors  and  Appeals  of  New  Jnsey. 

Nov.  20,  1809.) 

OFFICER    DB  FACTO  —  VALIDITY  OF  ACTS — 
BLBCnON  TO  ANOTHER  OFFICE— OUST  BR. 

1,  An  officer  legally  elected  and  qualified,  who 
mteis  upon  the  duties  of  his  office,  and  after- 
wards is  appointed  to  and  accepts  another  office, 
but  In  good  faith  contioucs  to  publicly  discharge 
the  dunes  of  the  first  bis  term  not  having  ex- 
pired, and  DO  successor  having  been  ippoiated 
or  elected  in  his  stead,  nor  any  sdjudicatkia 
made  against  hto  title,  to  an  officer  de  faetoi. 
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2.  The  offldal  acts  of  •□  ofDcer  de  facto  are 
ralld,  SB  far  as  the  rlgbti  of  third  penom  and 
the  pablie  are  concerned,  niile«  the  detects  In 
the  officer's  title  are  notorioaa,  and  anffldent  to 
orercome  the  apparent  eridence  to  the  contra- 
ry; bnt  when  they  see  a  person  occupying  an 
Important  pnbUc  office  by  virtue  of  an  election 
by  the  people,  and  pnbhcly  exercising  Its  dn- 
tfes  within  the  period  for  which  he  was  dected. 
they  are  cntiued  to  consider  him  to  be  sndi  of- 
fleer,  and  wUl  be  protected  In  th«r  rights  If 
they  do  so. 

3.  When  a  person  legally  holding  one  office 
ia  ^cted  or  appduted  to  another,  but  is  probib* 
ited  by  a  statute  from  holding  both,  nnon  ac- 
cepting the  second  his  de  Jnre  title  to  the  first 
taaa,  and  his  successor  may  at  once  be  appoint- 
ed or  elected;  but,  if  the  former  occupant  Te> 
foaes  to  vacate  the  office,  his  Buccessor  will  be 
compelled  to  take  the  necessary  legal  steps  to 
onst  him. 

4.  When  an  action  ia  began,  the  object  of 
which  ia  only  to  determine  the  valii^ty  of  an 
act  or  thing  done  by  an  officer,  and  not  in- 
▼olTing  his  fntMprity  or  want  of  good  faith,  the 
ofllcer  himself  u  not  a  necessary  party  to  the 
■nit. 

(SyllabBS  Iqr  the  OonrL) 

Error  to  supreme  court 

Certiorari  by  the  Atate.  on  the  prosecntlon 
oC  David  W.  OUver,  against  the  mayor  and 
aldermen  of  Jers^  Olty  and  the  QreenvlUe  ft 
Hndflon  Railway  Oompany,  to  review  an  ordi- 
nance of  the  board  of  street  and  water  com- 
mlsaloners  ot  Jersey  City.  Ordinance  set 
airide  (42  Atl.  782),  and  defendants  bring  et- 
ror.  Reversed. 

Charles  L.  Corbln  and  William  D.  lid- 
wards,  for  plaJntlfte  In  error.  Gbarles  D. 
Thompson  and  R.  V.  Llndabiuy,  for  defend- 
ant in  error. 

NIXON,  J.  On  September  10,  1898,  the 
board  of  street  and  water  commissioners  of 
Jersey  City  passed  "An  ordinance  granting 
to  the  Greenville  and  Hudson  Railway  Oom- 
pany permission  to  cross  Communlpaw  ave- 
nne  with  Its  tracks  at  grade,  and  regulating 
such  crossing."  The  ordinance  was  vetoed 
by  the  mayor,  bnt  was  passed  again,  notwith- 
standing the  objections  of  the  mayor,  on  the 
3d  of  October,  1896.  The  defendant  In  error, 
a  resident  and  taxpayer  of  Jersey  City,  was 
allowed  a  writ  of  certiorari,  and  a  judgment 
of  the  supreme  court  was  afterwards  obtain- 
ed setting  aside  tbe  ordinance,  and  this  writ 
of  error  brings  that  Judgment  before  ns  for 
review. 

While  numerous  reasons  are  assigned  In 
tbe  record,  they  all  center  around  two  propo- 
sitions: First,  whether  the  defendant  In  er- 
ror has  such  an  Interest  In  tbe  subject-matter 
of  the  writ  as  to  give  him  a  legal  standing  to 
prosecute  it  The  court  below  adjudged  that 
he  had,  and  we  concur  In  the  conclusion 
reached  by  that  court,  and  find  no  occasion 
to  add  anything  to  the  reasoning  and  author- 
ity by  which  It  Is  supported.  The  second 
proposition  relates  to  tbe  validity  of  rhe  ordi- 
nance Itself.  It  is  contended  that  the  board 
of  street  and  water  commissioners  has  no 
power  to  authorize  grade  crossings.  Tbe 
court  below  sustained  tbe  rlgbt  of  the  board. 


and  In  that  conclusion,  also,  we  agree.  Snch 
authority  Is  given  by'l  Gen.  St  pp.  471<  472, 

U  eo,  51. 

But  the  ordinance  Is  assailed  prlndpeUy  n^- 
on  the  ground  that  It  was  not  legally  adopted. 
Tbe  board  of  street  and  water  conunlsslonera 
Is  the  governing  body  of  Jersey  City,  and  II 
enacts  all  the  local  laws  of  that  dty  zeapect- 
ing  streets  and  water.  It  conalsts  of  Ave 
members,  and  the  ordinances  passed  are  sub- 
ject to  the  mayor's  approval,  and,  If  Tctoed 
by  bim,  may  be  again  passed,  notwithstand- 
ing his  objections,  by  four  votes  of  the  board. 
1  Gen.  St  p.  406.  The  ordinance  In  question 
was  adopted  at  a  regular  meeting  held  8^ 
tember  19,  1898,  there  being  foor  votes  for 
and  one  against  It  It  was  vetoed  by  the 
mayor  on  September  28tb,  and  finally  passed, 
over  his  veto,  on  the  3d  of  October,  188B,  re- 
ceiving the  same  number  of  vot»s.  Bnt  tbe 
contention  is  that  one  of  them  was  not  such 
as  could  give  efficacy  to  the  ordinance.  It 
was  cast  by  Robert  G.  Smith,  who  had  been 
mustered  Into  the  United  States  service  as 
colonel  of  the  4th  regiment  of  New  Jersey 
volunteers,  on  July  18, 1898.  The  statute  cre- 
ating the  board  of  street  and  water  commis- 
sioners provides  (1  Gen.  St  p.  465)  that  *^o 
such  commissioner  shall  accept  or  hold  any 
other  place  of  public  trust  or  emolument 
within  the  elective  franchise,  nor  any 
polntment  to  public  office,  unless  be  shall 
first  resign  his  said  office,  and  If  he  shall  ac- 
cept such  otber  office  without  having  resign- 
ed bis  office  of  such  commissioner,  upon  his 
acceptance  of  such  place  of  appointment,  bis 
office  shall  thereupon  become  vacant" 
While  there  has  not  been  furnished  tbe  best 
proof  that  Smith  actually  accepted  the  office 
of  colonel,  yet  in  tbe  absence  of  any  rebuttal, 
we  shall  hold,  as  did  the  court  below,  that  It 
Is  sufficient,  and  that  he  did  accept  sncb  of- 
fice. It  Is  also  insisted  by  the  plaintiffs  in 
error  that  Smith  should  be  made  a  party  in 
this  proceeding;  bvt  we  think  that  where  an 
action  is  instituted,  the  object  of  which  Is  only 
to  determine  the  validity  of  the  act  or  thing 
done  by  an  officer,  and  not  Involving  bis  per- 
sonal Integrity  or  want  of  good  faith,  the 
officer  himself  Is  not  a  necessary  party.  No 
allegation  or  proof  of  bad  faith  on  the  part 
of  any  one  appears  In  the  record. 

The  question  at  Issue  is  thns  narrowed 
down  to  the  efficacy  of  Smith's  vote  In  the 
adoption  of  the  ordinance.  Without  his  vote, 
it  could  not  have  been  passed  over  the  veto, 
neither  could  it  without  every  other  vote  It 
received,  and  It  Is  not  strlcUy  accurate  to  say 
that  his  vote  had  any  more  potency  than  any 
other.  After  bis  appointment  Smith  contin- 
ued to  discbarge  the  duties  of  his  office  as 
commissioner,  and  was  present  and  voted 
when  the  ordinance  was  adopted,  as  the  offi- 
cial minutes  show.  It  would  therefore  be  a 
pure  solecism  to  call  the  office  vacant  at  that 
time,  except  In  the  strlctiy  legal  sense  of  hav- 
ing no  occupant  with  a  de  Jure  title.  Tbe 
acts  done  by  Smith  In  respect  to  the  adoption 
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of  the  ordinance  were  neither  more  nor  leu 
than  he  would  have  done  had  the  4th  regi- 
ment never  been  organized.  It  Is  therefore 
manifest  that  the  words  of  the  statute  (1 
Gen.  St  p.  465)  already  quoted,  declaring 
that  when  a  commissioner  accepts  another 
office  his  former  office  shall  become  "vacant," 
cannot  mean.  In  a  sltnatlon  lUce  this,  that  It 
Is  corporeallr  vacant;  for  the  person  law- 
fully elected  to  fill  It  remained  In  possession 
discharging  Its  duties.  Mere  words  In  a  stat- 
ute cannot  alone  make  an  office  nnoccnpled 
which  In  fact  Is  occupied.  The  legal  mean- 
ing of  the  words.  In  sach  circumstances,  Is 
that  the  office  has  no  occupant  who  holds  by 
a  good  title  In  law,  and  that  the  appointing 
power  may  at  once  be  exercised  to  fill  It,  or, 
If  It  is  an  elective  office,  the  people  may 
elect,  and  no  adjudication  Is  required  to  de- 
clare the  vacancy,  although  the  newly  ap- 
pointed or  elected  officer  may  find  it  neces- 
sary afterwards  to  resort  to  quo  warranto 
proceedings  to  obtain  actual  possession  of 
the  office.  Under  the  old  rule  of  common 
law,  upon  accepting  another  and  Incompati- 
ble office,  the  first  became  vacant,  and.  If  the 
occupant  refused  to  abandon  It,  a  writ  of  quo 
warranto  to  determine  the  question  of  Incem- 
patlblllty  was  the  remedy;  and  where  the 
common  law  has  been  superseded  by  stat- 
utes declaring  a  vacancy  under  like  clrpum- 
stances,  and  the  occupant  remains,  a  simi- 
lar course  must  be  pursued  to  obtain  posses- 
sion, or  such  other  steps  as  the  facts  may 
warrant  There  are  familiar  precedents  in 
our  own  state  which  Illustrate  the  rules  here 
stated.  In  Clark  v.  Ennls,  46  N.  J.  Law,  69, 
the  court  said:  "It  Is  clear,  both  upon  reason 
and  authority,  that  a  statute  declaring  an 
office  vacant,  for  some  act  or  omission  of  the 
incumbent  after  he  eaters  upon  his  duties, 
does  not  execute  itself."  Also  Clawson  v. 
Thompson,  20  N.  J.  Law,  689.  Also  State  v. 
Parkhurst,  9  N.  J.  Law,  427,  wllh  a  dlfTer- 
ence  only  in  the  attitude  of  the  parties.  The 
governor  having  appointed  Parkhurst  In  Og- 
den's  absence,  the  new  officer  took  posses- 
sion, and  Ogden  became  the  prosecutor  to  re- 
gain possession.  Had  Ogden  remained,  the 
title  of  the  case  would  have  been  State  v. 
Ogden,  with  the  same  result  The  same  prac- 
tice prevails  In  other  states,  and  the  rule  is 
clearly  stated  In  State  v.  Jones,  19  Ind.  356. 
where  It  is  said:  "Where  it  appeani,  prima 
facie,  that  acts  or  events  have  occurred  sub- 
jecting an  office  to  a  Jndlclal  declaration  of 
being  vacant  the  authority  authorized  to  fill 
such  vacancy,  supposing  the  office  to  be  va- 
cant may  proceed  before  procuring  a  Judicial 
declaration  of  the  vacancy,  and  appoint  or 
elect  according  to  the  forms  of  law,  a  per- 
son to  fill  such  office;  but  If,  when  such  per- 
son attempts  to  take  possession  of  the  of- 
fice, he  Is  resisted  by  the  previous  Incumbent, 
be  will  be  compelled  to  try  the  right  and 
oust  the  tncombent  or  fall  to  oust  him,  in 
some  mode  prescribed  by  law." 
Smith,  then,  being  In  the  office  under  color 


of  a  legal  title  ab  orlglne,  and  no  other  per- 
son claiming  a  right  to  It  was  he  a  commiS' 
sloner  de  facto7  Lord  Ellenborough,  in  1805. 
hi  Rex  V.  Bedford  Level,  6  Bast  3S6,  said: 
"An  officer  de  facto  is  one  who  has  a  reputa- 
tion of  being  an  officer;  who  assumes  to  be, 
and  yet  Is  not  a  good  officer  in  point  of  law." 
This  definition  has  never  been  questioned,  and 
all  those  given  by  the  text  writers  since  are 
little  more  than  variations  of  this  one.  Test- 
ed by  this  ancient  or  any  modem  definition, 
Smlt2i  must  be  held  to  have  been  such  an  offi- 
cer when  this  ordinance  was  passed.  He  cer- 
tainly had  color  of  title  and  reputation;  for 
the  legal  voters  of  Jersey  Olty  elected  him  in 
the  spring  of  1898  a  member  of  the  board  for 
the  term  of  three  years,  and  he  duly  qualified 
as  such,  and  entered  upon  his  duties,  with 
the  full  knowledge  and  acquiescence  of  the 
public.  He  bad  never  resigned,  the  board  bad 
not  been  abolished,  and  his  term  had  not  ex- 
pired. It  has  been  argued,  and  the  record 
shows,  that  be  bad  been  absent  from  several 
meetings  of  the  board,  but  It  cannot  be  held 
that  a  vacant  chair  in  itself  makes  a  vacant 
office.  Such  a  rule  would  work  bad  results 
In  most  of  our  legislative  or  governing  bod- 
ies. The  question  In  a  case  like  this  is  not 
whether  a  member  has  been  freqnentiy  ab-. 
sent  but  whether  he  was  present  and  voted 
when  the  ordinance  was  adopted.  He  did  not 
assert  a  right  which  any  other  person  claimed, 
or  perform  any  official  duties  that  any  one 
else  pretended  to  have  any  right  to  perform 
in  his  stead,  but  only  those  duties  which  be- 
longed to  the  office  he  was  elected  to  fill,  and 
which  the  law  contemplated  should  be  done, 
and  the  public  expected  him  to  do  when  they 
elected  him;  for  t3ie  law  creating  the  board 
provides  that  the  Judgment  and  wisdom  of 
five  commissioners  should  determine  the  ques- 
tions that  arise  In  the  passage  of  ordinances 
concerning  the  streets.  The  board,  also,  rec- 
ognized bis  memberstilp.  He  participated  In 
their  proceedings.  His  name  was  called  and 
vote  recorded  In  the  adoption  of  ordinances, 
and.  If  not  present  his  absence  was  duly  not- 
ed In  the  official  minutes.  With  all  these 
facts  and  circumstances  appearing  in  the  rec- 
ord, and  Tmdisputed.  we  must  hold  that  Smith 
was  a  commissioner  de  facto.  This  conclu- 
sion Is  in  accord,  we  think,  with  the  decisions 
In  this  state  and  elsewhere  on  this  subject 
In  Dugan  v.  Farrier,  47  N.  J.  Law,  383,  1  Ati, 
751,  Justice  Dixon  said:  "One  who  assumes 
an  office  legally,  and  In  good  faith  remains  in  it 
after  his  tiUe  has  ended,  is  a  de  facto  officer." 
The  same  doctrine  was  held  In  Flaucber  v. 
City  of  Camden.  66  N.  J.  Law,  244,  28  AU.  82. 
In  State  v.  Anderson,  1  N.  J.  Law,  318,  It  was 
held  that  a  person  In  the  office  of  sheriff,  al- 
though Ineligible,  was  nevertheless  sheriff  de 
facto,  and  his  official  acts  valid.  In  Clark  v. 
Bnnis,  45  N.  J.  Law,  69,— a  case  where  the 
sheriff  failed  to  give  bond  with  sureties  as 
required  by  law,  and  yet  continued  to  dis- 
charge the  duties  of  the  office,— be  was  held 
to  be  an  officer  de  facto,  and  bis  acta  valid. 
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altlioaeh  the  law  expressly  declares  ttutt.  If 
any  sberiff  shall  neglect,  refuse,  or  be  unable 
to  glre  such  bond,  "tbe  office  shsll  expire  and 
be  deemed  to  be  TacanL"  In  the  Case  of 
Sheeban.  122  Bfass.  446,  one  Mr.  Hawkes, 
while  faoldlns  the  office  of  Jostlce  of  the  peace, 
was  elected  to  flbe  state  legislature,  and  had 
Qualified  and  enta»d  tvon  his  duties,  but 
continued  to  act  as  Jostlcev  although  the  con* 
■tltntlon  of  llassachnsetts  provided  that,  upon 
accepting  another  office,  that  of  justice  should 
become  raeant;  but  the  court,  Justice 
Gray,  said:  "If  Mr.  Hawkes,  by  taking  his 
seat  in  the  house  of  representatives,  ce^ed  to 
be  a  Justice  de  Jure,  he  was,  by  color  of  the 
usual  signs  of  Judicial  office,  sitting  In  the 
court,  using  Its  seal,  and  attended  by  hla  derfc, 
and,  no  other  person  having  been  appointed 
In  his  stead,  a  Justice  of  tbe  peace  de  facto." 
Decisions  (tf  like  Import  may  be  found  In 
every  state. 

&nlth  being  a  conmdssloner  de  facto  when 
he  voted  for  the  ordinance.  It  must,  upon  the 
application  of  well-settled  legal  principles,  be 
held  valid  and  efEective  as  to  the  rights  of  the 
public  and  Uilrd  persona.  In  Mitchell  v.  To- 
lan,  88  N.  J.  Law,  196,  Justice  Depue  said: 
Tremlstng  that  an  officer  Is  one  who  exercises 
'the  duties  of  an  office  under  color  of  right, 
virtue  of  an  appolntinent  or  election  to 
that  office,  as  distinguUh^  on  tiie  one  hand 
from  a  mere  usnrpor  of  an  office,  and  on  the 
other  from  an  officer  de  Jure,  the  acta  of  an 
officer  de  tactoT  are  valid,  as  far  as  the  rights 
of  the  public  or  third  persons  are  concerned." 
In  Wooddde  v.  Wagg,  71  Me.  207,  It  was  held 
that  "a  pwson  exerelsing  tiie  functions,  of  a 
valid  public  (MBce  by  color  of  right  will  be 
deemed  to  be  an  olncer  de  facto,  and  his  acts 
will  protect  third  persons,  although  he  has 
legally  forfeited  his  office  by  the  acceptance 
of  an  IncompatiUe  aae."  In  State  v.  Carroll, 
38  Conn.  449,  It  was  said:  "The  de  facto  doc- 
trine was  Introduced  Into  the  law  as  a  matter 
of  poll(7  and  necessity,  to  i^tect  the  inters 
ests  at  tbe  public  and  of  individuals,  where 
those  Interests  were  Involved  In  the  i^elal 
acte  of  persons  aerdslng  the  duties  of  an 
office  without  being  lawful  officers.  It  was 
seen,  as  said  in  Knowles  v.  Imce,  Moore,  109, 
that  the  pnblte  coidd  not  reasonably  be  com- 
pelled to  Inquire  Into  the  titie  of  an  officer, 
nor  be  compiled  to  show  a  titie,  and  these 
became  settled  principles  of  law."  In  WU- 
cox  V.  Smith.  6  Woid.  282,  the  conrt  said: 
"Hie  prlndple  is  well  settied  Uiat  the  acts  of 
officers  de  facto  are  as  valid  and  effectual 
when  they  concern  the  public  or  the  righto  of 
third  persons  as  though  they  wero  officers  de 
Jnrew  Tbe  affairs  of  society  could  not  be  car^ 
rled  on  upon  any  other  principle."  In  Pe- 
torsUsea  v.  Stone,  IIS  Mass.  466,  Justice  Dev- 
ens  said:  "Third  persons,  from  the  nature  of 
tbe  case,  cannot  always  investigate  the  right 
ot  one  assuming  to  luld  an  important  office 
even  as  far  as  to  see  tbat  he  has  color  of  title 
to  tt  by  virtue  of  tome  appointment  or  elec* 
tlon.  If  they  see  him  puMIdy  exordslng  lU 


authority.  If  tbey  ascertato  that  this  is  gen- 
erally acquiesced  In,  they  are  entitled  to  treat 
him  as  such,  and  siiouid  not  be  subject  to  the 
dangers  of  having  bis  acts  collaterally  called 
In  question." 

But  this  legal  protection  is  not  afforded 
where  tbe  defects  In  the  titie  of  the  officer 
are  notorious,  and  such  as  to  make  those  rdy- 
ing  on  his  acts  chai^eable  with  such  knowl- 
edge. What,  then,  may  be  considered  notira 
suffident  to  warn  third  persons  and  the  pub- 
lic? The  eviration  of  tbe  term  of  an  officer, 
and  tiie  appointment  or  election  and  quallfl- 
catlon  of  bis  successor;  tiie  resignation  ot  a 
public  officer;  the  abolition  of  the  <^ce  itself 
by  an  act  of  the  legislature;  the  refusal  of 
the  board  or  legislative  body  of  which  the 
officer  is  a  member  to  recognize  blm;  or  the 
Judgment  of  a  court  against  the  title  of  the 
officer,— are  such  facts  as  third  persons  and 
the  public  are,  as  a  general  rule,  required  to 
take  notice  of.  But  in  this  case  none  ttf 
these  facte  existed,  but  Just  the  contrary  were 
known  to  every  dtizen  of  Jersey  City*  All 
knew  that  Smith  had  been  legally  dected; 
that  he  had  not  resigned;  that  his  term  had 
not  expired;  that  no  conrt  had  questioned 
hla  right  to  serve;  that  no  one  claimed  a 
right  to  his  seat;  that  the  board  had  not 
been  abolished;  that  the  members  recognised 
him  as  one  of  thdr  number;  and  tbat  he  took 
part  in  their  proceedings.  All  of  these  thliiiKS 
were  enough  to  confirm  the  belief  of  third 
persons  and  the  public  in  Smith's  right  to 
serve  them.  If  it  was  publicly  known  tbat 
he  was  colonel  of  the  4th  regimen^  It  was 
quite  as  publicly  known  on  the  3d  of  Octo- 
ber, when  tbe  ordinance  was  adopted,  that 
the  war  with  Spain  had  ended,  and  only  the 
terms  of  a  formal  treaty  of  peace  were  betaig 
considered.  Whetbo:  he  had  In  fact  acc^ted 
the  office  of  colonel,  and  what  the  nice  dis- 
tinctions are  between  de  'jure  and  de  facto 
officers,  tbey  could  not  be  ei]>ected  to  know, 
nor  were  they  bound  to  know,  before  acoep^ 
ing  tbe  beneflte  of  any  ordinance  he  might  by 
bis  vote  assist  In  passing.  Another  algnlfl- 
cant  proof  of  the  gmeral  acqulesc^ice  of  the 
public  In  Smith's  ^erdse  of  the  office  appears 
in  the  fact  that  tiie  mayor  ct  the  dty,  whose 
veto,  as  printed  In  t2ie  record,  manifests  great 
boatiUty  to  the  ordinance,  w«ll  knew  that  the 
four  Votes  that  first  passed  It  could  pass  it 
over  bis  veto,  and  who  had  the  power  to  fill 
a  vacancy  In  the  board,  if  he  believed  tbat 
any  existed,  bad  failed  to  make  any  attempt 
to  appoint  a  successor,  althou^  he  had  been 
mustered  toto  service  in  July.  The  mi^or, 
as  the  dilef  r^resentetive  of  the  puUle,  bad, 
so  far  as  the  record  shows,  acquiesced  in  his 
exercise  of  the  office,  and  In  his  veto  message 
does  not  dahn  that  any  illegal  vote  was  cast 
for  the  ordinance.  We  find  tio'tbli^;  to  offset 
all  this  public  reputetion  of  Smith's  right  to 
tiie  office,  except  a  notice  by  the  atiom^s  of 
the  prosecutor  of  an  Intention  to  apply  for 
an  alternative  writ  of  mandamus  to  campeiL 
the  mayor  of  Jersey  City  to  appoint  some  one 
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aa  commlBsioner  la  Smith's  place.  By  Its 
terms.  It  only  contemplated  future  action,  andt 
when  allowed,  the  hearing  was  fixed  for  the 
17tfa  of  Octob^,  14  days  after  the  adoption 
of  the  ordinance.  This  notice  was  served  up- 
on the  mayor,  and  also  upon  the  derk  of  the 
board  of  commissioners.  In  any  event,  it 
was  not  notice  to  third  persons  and  the  pnb- 
llc  and,  if  they  heard  of  It  at  all,  they  would 
only  know  that  some  disputes  had  arisen  as 
to  Smith's  title  which  might  become  the  sub- 
ject of  future,  and  perhaps  tedious,  litigation, 
the  result  of  which  they  could  not  anticipate. 
The  board  itself  could  not  be  required  to  stop 
business  upon  receipt  of  such  a  notice.  It 
cannot  be  held  that  when  a  public  legislative 
or  governing  body,  about  to  act  upon  some 
Important  measure,  receives  a  notice  from  the 
attorney  of  some  person  who  Is  opposed  to 
it  that  he  intends  to  begin  an  action  which, 
in  Its  final  result,  may  deprive  a  member,  of 
bis  seat,  all  further  proceedings  must  be  post- 
poned until  that  suit  Is  ended.  Congress  does 
not  stop  business  until  all  its  contested  seats 
are  settled,  nor  does  any  other  legislative 
body.  There  are  no  facts  in  this  case  to 
Justify  us  in  relaxing  the  wise  and  ancient 
rule,  so  deeply  rooted  In  public  policy,  that 
the  acts  of  dfl  facto  officers,  holding  under 
color  of  a  title  originally  lawful,  when  act- 
ing In  good  faith,  will  protect  third  persons 
and  the  public  in  their  dealli^  wltb  them, 
whether  serving  alone  or  as  membm  ot  a 
governing  or  legislative  body. 

The  ordinance  in  qoestton  Is  one  of  inter- 
est to  all  of  the  people  of  Jersey  C^ty.  and 
they  are  the  public  whose  rights  are  affected 
by  ibi  validity.  The  third  persons  whose 
r^ts  are  Involved  are  the  more  than  400 
residents  and  taxpayers  in  the  neighborhood 
where  It  is  to  go  into  effect,  who  petitioned 
the  board  to  pass  it,  claiming  that  It  wUI  be 
of  benefit  to  them;  and  another  third  party, 
corporate,  la  the  railway  company,  to  which 
the  right  Is  granted  to  lay  the  tracks  that 
wUl,  it  la  alleged,  greatly  add  to  the  conven- 
ience of  a  system  of  public  traffic  extending 
from  Communlpaw  Cove  to  the  Great  Lakes. 

The  learned  counsel  for  Uie  prosecutor  have 
Invited  our  attention  to  many  cases,  but  we 
fall  to  discover  their  applicability  to  the  facta 
In  the  record  before  ns.  There  can  be  no  dif- 
fereoee  of  c^ion  as  to  all  such  as  hold  that, 
when  a  person  filling  one  ofllce  accepts  an- 
other and  Incompatible  one,  bla  de  Jure  Utte 
to  the  first  ceases,  and  his  snceessor  may  at 
once  be  appointed  or  elected;  or  that  the  acts 
of  an  officer  whose  term  has  ended,  and  hla 
successor  has  qualified  and  taken  possession 
In  hia  stead,  are  void;  or  that  the  official  acts 
of  a  city  eonndl,  done  after  the  term  f<»r 
which  it  was  ^ected  has  eiqplred,  are  Illegal; 
also  the  acts  of  a  board  after  It  has  been  abol- 
Wicd  1^  the  leglslatnre:  m  that  the  acts  of 
one  who  has  not,  and  never  had,  any  color  of 
tlUe  to  the  office  are  void.  Bat  this  case 
rests  entirely  niHm  the  question  whether 
Smith,  vhea  be  voted  for  the  ordlnanos  IB 


dispute,  was  a  commissioner  de  facto,  and 
his  acts,  therefore,  valid,  as  far  as  the  rights 
of  third  parties  and  the  public  are  concerned. 
We  bold  that  he  was  such  an  officer,  and  that 
the  ordinance  Is  valid.  This  contusion  re- 
sults in  a  reversal  of  the  Judgment  of  t&e 
siytreme  oonrt  setting  aside  the  ordloanos. 


(68  N.  J.  u  m) 

BTATB  (UEy£RS  et  Si..  Prosecutom)  v.  HUD- 
SON CODNTT  ELECTRIC  CO.  et  aL 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

Not.  27.  1899.) 
UDNIGJPAL  CdRPORATIONS— USB  OF  8TRBBTS 

—PUBLIC  LIGHTINQ— CONSENT  OF 
A.BUTTINO  OWNERS. 

1.  Public  lifhtiiu  only  is  provided  for  by  Act 
Mar  22,  1S9C(P.  L.  p.  477).  and  Bayonne  may. 
under  titat  act,  without  the  coaient  of  the  abut- 
ting landowners  at  previous  destfcnatloa  of 
Btreeta,  nae  the  itreets,  and  erect  poles,  or  cansa 
poles  to  be  erected,  for  public  ifgbtins. 

2.  The  acta  of  1^  ^.  L.  p.  331).  1^  (P.  L. 
p.  412),  and  1896  (P.  L.  p.  apply  to  private 
liffhtlnf  companies  wbi<s  desire  to  use  streets 
for  private  lighting,  heat,  and  power  purposes, 
and  require  the  consent  of  the  abntbns  land- 
owners, and  the  dealgnatiim  of  streets  oy  the 
dtv,  before  poles  can  be  erected. 

3.  The  purpose  for  which  the  deslguatlan  of 
streets  by  the  dty  is  required  to  to  prevent  the 
use  of  any  street  without  the  consent  of  the 
city,  end  that  object  is  attained  by  a  general 
demniation  of  all  the  streets.  The  permission 
of  ue  dty  Is  a  prereqoislte  to  the  rlfcfat  of  the 
company  to  enter  the  streeta,  and  Oie  designation 
la  for  the  purpose  of  establishing  what  streets 
the  company  may  ose,  and  not  what  they  must 
occupy. 

(Syllabna  by  the  Oonrt.1 

Error  to  supreme  court. 

Certiorari  by  the  state,  on  the  prosecution 
of  Ramuel  I.  Meyers  and  others,  against  the 
Hudson  County  Electric  Company  and  the  city 
of  Bayonne,  to  review  a  resolution  of  the  city 
council.  Resolution  set  aside  (37  AtL  618),  and 
defendants  bring  error.  Reversed. 

Thomas  N.  McCarter,  Jr..  and  Rlker  & 
Rlker,  for  plaintiffs  in  error.  De  Witt  Van 
Busklrk  and  CorUn  ft  Corbin,  tcx  defaidants 
In  error. 

VAN  SYCKEU  J.  The  certtoiari  prosecut- 
ed In  this  case  carried  to  the  supreme  court  a 
resolution  of  the  common  council  of  the  city 
of  Bayonne,  passed  November  8,  1880,  autho^ 
(ling  the  placing  of  poles  along  Thirty-Third 
street  and  Avenue  C,  on  land  of  the  prosecu- 
tors, for  the  pTupose  of  supplying  dectridty 
to  three  electric  lights  for  the  dty;  also  an  or^ 
dinance  passed  by  the  mayor  and  comnum 
coancU  of  said  dty  on  the  8th  day  of  January, 
180C,  anthorlslng  the  Hudson  County  Electric 
Company  to  use  the  public  roads  and  streets 
of  the  said  city  tm  the  purpose  of  erecting 
poles  to  Bupplj  electridty  for  the  public  as 
well  as  private  uses  In  the  city;  and  also  a 
contract  dated  January  8;  189G,  between  the 
mayor  and  common  council  of  the  city  and.  the 
Hudson  County  IBectrlc  Conquny,  by  which 
said  company  agreed  to  famish  U^t  for  eadi 
and  all  of  the  stnet  lanps  of  the  cttr  then 
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erected,  or  thereafter  to  be  oected,  by  order 
of  the  said  city,  and  to  fit  up  new  lamps  In 
any  aTenue  or  street  In  which  gas  mains  are 
or  may  be  laid,  whenever  required  to  do  so  by 
the  dty,  the  lamps  and  lamp  posts  to  be  for- 
nlshed  and  owned  by  the  city,  the  contract 
to  run  for  a  term  of  flve  years. 

1.  The  prosecntors  Insist  that  the  poles  on 
their  premises  cannot  be  lawfully  erected  un- 
der and  by  force  of  the  resolution,  because  the 
city  has  never  designated  Thirty-Third  street 
and  Avenue  0  as  streets  In  which  such  poles 
might  be  placed,  as  required  by  the  act  rela- 
tive to  electric  light,  heat,  and  power  com- 
panies approved  April  21.  1893  (P.  L.  p.  822). 
The  acts  of  1884.(P.  L.  p.  831),  1893  (P.  L.  p. 
412),  and  1896  (P.  U  p.  822)  make  the  consent 
of  landownena  necessary  to  authorize  the  erec- 
tion of  poles,  and  also  provide  that  no  pole 
shall  be  placed  In  any  street  of  any  Incorpo- 
rated dty  or  town  without  first  obtahUng  from 
such  dty  or  town  a  designation'  of  the  streets 
in  which  the  same  shall  be  placed,  and  the 
manner  of  placing  the  same.  These  three  acts 
apply  only  to  lighting,  beat,  and  power  com- 
panies seeking  to  obtain  the  use  of  the  public 
streets  for  their  private  purposes,  and  do  not 
In  any  w^  limit  the  control  of  the  dty  over 
the  streets  for  the  purpose  of  providing  public 
lights  at  the  expoise  of  the  city.  FuUIc  light- 
ing is  provided  for  an  act  passed  May  22, 
1894  (P.  L.  p.  477),  entitled  "An  act  author^ 
izing  tbe  llghtlsg  of  public  streets  and  places 
In  the  dtles,  towns,  townships,  boroughs,  and 
villages  of  the  state  and  to  erect  and  nuUntain 
the  taapev  appliances."  Thia  act  expressly  an- 
thorlses  the  dty  from  time  to  time,  by  ordi- 
nance or  resolution,  to  order  and  cause  any 
public  street  or  streets  to  be  lighted  with  gas, 
electrldty,  or  otherwise  and  for  that  purpose 
to  ered  and  maintain,  or  cause  to  be  erected 
and  maintained,  all  necessary  and  proper  posts, 
poles,  and  fixtures  on  any  or  all  of  the  public 
streets,  lanes,  or  alleys,  and  to  make  and  enter 
Into  any  contract  or  contracts  with  any  other 
party  or  parties  for  any  term  or  terms,  not 
exceeding  five  years.  The  act  of  1894  requires 
neither  the  consent  of  the  abutting  landown- 
ers, nor  the  previous  deslgnatkoi  of  streets,  to 
anthorlze  their  use  tor  the  purpose  of  public 
lighting.  The  dty  has  undoubtedly  the  right 
to  nse  the  streete  for  ite  public  purpose,  with- 
out the  consent  of  landowners.  2  DUt  Mnn. 
Corp.  671;  Roebling  T.  Railway  Co.,  68  N.  J. 
Law,  666,  34  Ad.  1090;  Sbefbaner  v.  Board, 
B7  N.  J.  Law.  588,  31  Atl.  454.  So  far,  there- 
f(»e,  as  public  lighting  is  concerned,  the  city 
had  the  right  to  erect  the  three  poles  on  the 
lands  of  the  prosecutors,  or  to  cause  them  to  be 
erected  and  maintained,  for  the  nse  of  the  dty. 
The  resolution  of  November  8,  1896,  was  a 
lawful  exercise,  under  the  act  of  May  22,  1894, 
of  the  anthorlty  which  the  dty  has  over  ite 
streets.  Whether,  under  authority  granted 
that  resolution  alone,  the  dectrle  company  can 
nse  these  poles  for  Ite  genoal  private  business. 
Is  a  different  questhm. 

3.  la  the  ordinance  passed  January  8^  1896, 


■  valid  exercise  of  the  power  conferred  upoo 
the  dty  by  the  aforesaid  acts  of  1884.  1893, 
and  1896?  Before  discussing  this  question, 
It  is  necessary  to  determine  that  the  prose- 
cutors have  a  standing  which  will  enable 
them  to  challenge  Ite  validity  by  certiorari. 
If  tbe  ordinance,  as  passed,  provided  only 
tor  public  lighting,  it  would,  for  the  reasona 
before  given  in  respect  to  the  resolution,  be 
unassailable.  It  does,  however,  provide  both 
for  public  and  private  llghtii^,  and  the  acto 
of  1884,  189B.  and  1896  must  therefore  be  In- 
Toked  to  support  It.  The  prosecutors  are 
owners  of  land  abutting  on  the  public  streets 
of  the  d^.  Tbey  are  taxpayers  conc«ned 
in  the  expense  to  be  Incurred  under  the  ordi- 
nance and  the  contract  In  lighting  the  d^, 
and  have  a  right  to  question  the  regulsrl^ 
of  the  proceedings,  and,  what  Is  of  more  Im- 
portance, they,  as  resldente  and  texpayers, 
have  a  right  to  Intervene  to  contest  the  valid- 
Ity  of  an  ordinance  by  which  valuable  fran- 
chisee are  granted  by  Hie  dty  to  a  private 
company.  It  seems,  therefore,  dear,  under 
the  adjudged  cases,  that  tiie  right  of  Uie 
prosecutors  to  Intervene  cannot  be  denied. 
Oliver  v.  City  of  Jersey  City  (June  Term. 
1899;  N.  J.  Brr.  &  App.)  44  AtL  709.  The 
infirmity  imputed  by  tbe  pnwecutors  to  tbe 
ordinance  Is  that  It  failed  to  designate  the 
streete  In  whidi  poles  might  be  placed,  as 
required  by  the  aforesaid  acte  of  1884,  1893, 
and  1896.  The  ordinance  provides  that  "all 
public  roads,  public  places,  highways,  streets, 
avenues  and  alleys,  of  said  dty,  which  are 
laid  out  upon  the  official  map  of  said  dty  for 
assessment  of  taxes,  are  hereby  dedg^iated 
as  the  pnbllc  roads,  public  places,  highways, 
streets,  avemiM  and  alleys  within  said  dty 
of  Bayonne,  <hi  which  said  poles  may  be 
erected.  *  •  •  Said  poles  shall  be  locat- 
ed, ^aced  and  erected  within  and  adjacent 
to  the  curb  line  where  shown  l^*  tbe  offldal 
maps  of  the  dty,  and  shall  be  reasonably 
straight  and  painted  ta  a  manner  a&tteCac- 
tory  to  the  committee  on  water,  streets  and 
drainage."  Tbe  view  taken  by  the  sapreme 
court  Is  that  this  designation  was  too  genp 
eral;  tiiat  it  was  a  mere  evasion  of  the  itatn* 
tory  requirement.  In  effect  giving  to  the  com- 
pany, Instead  of  the  city,  tbe  privilege  at 
desl^iatlng  the  streets.  I  am  unaUe  to  con- 
cur In  this  view,  and  think  that  It  does  not 
give  due  effect  to  the  language  vt  the  ordi- 
nance, when  considered  in  connection  with 
the  contract  entered  Into  at  the  same  time, 
and  to  promote  which  the  ordinance  was 
manifestly  iMssed.  By  the  terms  of  tiie  con- 
tract, the  company  was  required  to  furnish 
light,  not  only  to  the  street  lamps  erected  at 
the  time  the  ordinance  was  passed,  and  to 
those  that  might  thereafter  be  erected,  bat 
also  to  put  up  new  poles  and  lamps,  at  the 
demand  ot  the  dty.  In  any  streete  to  wtaldi 
gas  mains  might  be  extended,  with  tbe  fur- 
ther engagement  to  extend  tbe  gas  mains 
along  all  the  streets  of  the  dty  when  directed 
to  do  80  1^  the  dty  coundL  The  ordinance 
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wu  no  broader  In  Its  dnlgnatiut  tlian  flw 
nndertaklQK  tanposed  fe^  tbe  contract  on  the 
companj.  Under  the  iudlnance  and  contract, 
the  cranpany  took  npM  Itaelf  the  obligation 
to  ftinilab  pnlflle  lights  at  the  call  of  the  dtjr 
In  ererr  pnbllc  street  and  every  pnbllc  place 
In  ite  eUjt  and.  in  order  to  enable  tiie  com- 
pany  to  comply  promptly  with  Uie  demand 
whldli  might  at  any  time  be  made  by  the 
dty.  It  vai  necessary  ttiat  flia  company 
should  have  the  right  to  ga  Into  an  the 
streets;  without  waiting  for  ordinances  to  be 
passed  flrom  time  to  time  deidgnating  streets 
In  whldi  new  light  serrlce  was  required. 
TnUi  a  }nst  regard  to  the  Interest  ol  the  dty 
and  to  that  of  the  company,  the  dertgnation 
of  streets  contained  In  the  ordinance  was  a 
reasonable  compliance  with  the  statute.  A 
designation  of  an  the  streets  In  the  dty  Is 
eanlTalent  to  the  deslgnathm  of  eadk  and 
every  street  by  name,  and  gives  no  sqwort 
to  the  Inference  that  It  was  Intended  to  be 
etastre.  The  l^ality  of  a  deirignatlon  In  the 
latter  mode  has  not  been  questioned.  It  wU 
be  olnerred  that  the  legialatlre  acts  do  not 
make  It  obUgatoiy  upon  the  company  to 
place  poles  In  the  designated  streets  as  soon 
as  the  designation  Is  made,  and  therefore  the 
rtECect  Is  the  same  whether  the  dodgnatlon  Is 
generally  of  aU  the  streets,  or  of  each  and 
every  street  Igr  name.  Tbe  purpose  of  the 
designation  appe&n  to  be  to  prevent  the  com- 
pany from  occupying  any  street  untn  the  con- 
sent of  the  city  is  acqnlred.  It  conld  have 
had  no  other  object  The  permiisloo  ot  the 
dty  is  a  prerequisite  to  tbe  right  of  the  com- 
pany to  enter  the  street,  and  the  designation 
Is  for  the  purpose  of  estaUtshinc  what  streets 
the  company  may  use,  and  not  what  they 
must  use  In  the  Immediate  future.  Ttia  ob- 
ject of  Uie  statute  In  this  ease  Is  effectuated 
the  general  designation.  My  condudon, 
therefore,  is  that  tbiae  Is  no  fatal  Infirmity 
either  in  the  resolution  or  In  the  (ndinance, 
and  that  the  Judgment  of  Qie  sivreme  court 
ebould  be  teveiied  as  to  both  resolntton  and 
ndlnanoew 


(a  N.  J.  U  E7S) 

MBCHANICS*  NAT.  BANK  OF  TRENTON 

V.  HARTE:R  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Not.  20,  1899.) 

baines— deposits— payment  on  forobd 
check— dutt  of  depositor. 

1.  The  implied  contract  on  the  part  of  a  bank 
with  its  depositor  is  that  it  will  dlaborse  ttie 
money  standlnK  to  bis  credit  oo^  on  his  order, 
and  In  conformity  with  lila  directions;  and  there- 
fore if  it  makra  a  payment  on  a  dieck  to  which 
his  name  faas  been  forged,  or  upon  his  genoine 
etieck  to  which  the  name  of  a  necesaarr  ^doraer 
has  twen  forged,  it  must  be  held  to  aare  paid 
oat  ot  its  own  funds,  and  cannot  charge  the 
amount  against  tlic  depodtor,  unless  it  shows 
a  right  to  do  so  on  the  doctrine  ot  estoppel,  or 
beeaose  of  some  negligence  chargeable  to  the  dfr> 
poeitor. 

2.  The  retora,  to  a  depositor,  of  bis  dieck  with 
a  forged  fadwaement  together  with  his  bal- 
anced pass  book,  casta  on  him  only  the  duty  of 


ezerdiring  reasonable  care  and  diligence  to  exam- 
ine the  TOQchera  and  the  accoant  as  stated  by 
the  bank,  and  to  inform  the  bank  of  any  emm 
thus  discoverable. 

3.  A.  delivered  to  theplalntifrB  a  som  of  mon- 
ey, to  be  paid  to  B.  The  plaintiffs  gave  to  C 
for  B.  their  check  on  the  defendant  banlc,  in 
which  they  were  depodtora,  for  the  amount,  pay- 
able to  the  order  of  B.  C.  foned  B.'b  name  on 
t^  back  of  the  check,  and  tbas  obtained  the 
money  from  the  banlc  Held,  In  an  action  by  the 
plaintiffs  to  recover  from  the  bank  the  balance 
of  thdr  deposits^  that  tbe  bank  would  not  be 
MitiUed  to  charge  the  check  against  the  plaintiffs 
on  showing  that  A.  had  lost  nls  right  of  action 
against  the  plaintifFs  for  the  money  whtdi  he 
had  delivered  to  tbem. 

(Syllabus  by  the  0>art) 

Error  to  supreme  court 

Action  by  Nicholas  0.  Barter  and  othen 
against  the  Mechanics'  National  Bank  of 
Trenton.  Judgment  tm  plaJntUb.  Defoid- 
ant  brings  error.  Affirmed. 

WllUam  M.  Lanning,  for  plaintiff  In  error. 
Frank  8.  Katsenback,  for  defendants  in  er- 
ror. 

DIXON,  J.  The  facts  eonstituting  the 
plaintiffs*  side  of  this  case  were  as  follows: 
On  January  29,  1896,  Samuel  J.  KeUy  gave 
them  hla  check  for  91,000,  and  directed  them 
to  pay  the  amount  to  Kate  Young  on  de- 
livery of  her  bond  and  mortgage  to  Howard 
M.  Richards.  On  the  same  day  a  bond  and 
mortgage  purporting  to  be  made  by  Miss 
Totmg  to  Blchards  were  delivered  to  the 
plaintiffs  by  Le  Roy  Applegate,  a  lawyer  In 
whose  office  Miss  Young  was  employed  as  a 
stenographer;  and  thereupon  the  plalntlfto 
gave  to  Applegate  their  check  on  the  defend- 
ant bank,  in  which  they  were  depositors,  for 
$985,  payable  to  the  order  of  Miss  Young. 
Applegate  had  forged  Miss  Young's  signa- 
ture on  the  bond  and  mortgage^  and  he  also 
forged  her  signature  on  the  bade  of  the 
diei^  making  it  payable  to  hi*  own  wder; 
and,  he  bavins  added  his  own  Indorsement, 
tbe  bank  paid  It  to  him.  On  February  11, 
1896t  Uie  bank  balanced  the  plalatUTs  pass 
book,  and  returned  to  them  this  check  as  one 
of  the  vouchers;  but  the  plalntiffii,  not  being 
acquainted  with  Miss  Young  or  her  signa- 
ture, did  not  then  discover  the  forgery,  nor 
were  they  Informed  of  it  untn  November, 
1808,  when  they  promptly  notified  the  bank. 
Having  then  demanded  from  the  bank  the 
amount  itf  the  check,  they  brought  this  suit 
to  recovw  It.  -  There  can  be  no  doubt  that 
m  tbane  drcnmstances,  standing  alone,  the 
plaintiffB  were  entitled  to  the  verdict  which 
was  ordered  In  their  favor  at  the  trial  In 
the  Mercer  circuit.  The  relation  between  a 
bank  and  Its  depositor  Is  that  of  debtor  and 
creditor,  and  the  Implied  contract  w  fbe  part 
of  the  bank  Is  that  It  wlH  disburse  the  mon- 
ey standing  to  the  credit  of  the  depositor 
only  on  his  order,  and  In  conf<nmity  with  his 
directions.  When,  therefore,  It  makes  a  pay- 
ment upon  a  check  to  whldi  the  depositor's 
name  has  been  forged,  or  upon  his  genuine 
check  to  which  the  name  <tf  a  necessary  In- 


Digitized  by  Google 


718 


44  ATIiAimO  BBPOBTOB. 


dmser  liu  been  foig^  It  miut  be  held  to 
luTe  paid  ont  of  Ita  own  funda,  and  cannot 
charge  the  amount  agalnet  the  depositor,  sn- 
le»  It  ibows  a  right  to  do  ao  tm  the  doc- 
trine of  estoppel,  or  becanae  of  aome  nei^ir 
gence  chargeable  to  the  depositor.  6  Am.  & 
Bng.  Bnc.  Law  (2d  Ed.)  1066  et  seQ.;  Ship- 
man  T.  Bank,  126  N.  Y.  818,  27  N.  B.  871; 
United  Security  Iilfe  Insnrancw  &  Trust  Co. 
T.  Oentral  Nat  Bank  (Pa.  Sap.)  40  AtL  97; 
Myers  t.  Bank  (Pa.  Snp.)  44  AU.  280.  Ref- 
erence to  the  same  aothorltles  Indicates  that 
the  return  to  the  depositor  of  bis  check  with 
a  forged  indorsement,  with  the  balanced  pass 
book,  casts  on  hbn  only  the  duty  of  ezer> 
dslng  reasonable  diligence  and  care  to  ex- 
amine the  Touchers  and  the  account  as  stat- 
ed by  the  bank,  and  to  Inform  it  of  any  er- 
rors  thus  dlscovenble.  As,  In  tbe  present 
case,  the  plalntlfb  were  not  In  fact  acqoalnt* 
ed  with  Miss  Young's  signature,  and  there 
la  no  ground  tor  claiming  that  they  ought  to 
have  known  it,  they  did  not  fail  In  duty  to 
the  bank  by  not  dlscorerlng  the  forgery  on 
return  of  the  check.  Indeed,  they  were  en- 
tltted  to  assume  that  the  bank,  before  paying 
the  check,  had  ascertained  the  genuineness 
of  her  apparent  indorsement  The  prima 
fade  case  of  the  plalntlflCs  being  thus  made 
out  It  remains  to  conaldtf  the  grounds  at 
defense. 

It  ai^eared  In  erldence  that  In  June,  18M, 
Kelly,  who  had  then  become  -the  owner  of 
tbe  bond  and  mortgage,  called  on  Miss 
Young  about  ttie  Interest;  that  she  then  told 
him  she  knew  nothing  about  sncb  a  mort- 
gage^ that  that  was  the  first  she  had  heard 
of  It  and  that  ahe  would  see  Applegate  next 
mornlDg  at  his  office;  that  on  the  next  morn- 
ing, at  Applegate'6  office,  Kelly  first  had  an 
In^riew  wltii  Applegate,  then  the  latter 
had  an  Interview  with  Miss  Young,  and  im- 
mediately afterwards  Miss  Young  told  Kelly 
that  It  was  all  right  and  Mr.  Applegate  was 
going  to  settle  It  soon. 

On  this  evidence  the  defendant  Inslsta, 
In  the  first  place,  that  a  question  of  fact  for 
the  determination  of  the  jury  was  raised,— 
whether  Miss  Young  bad  not  thus  validated 
tbe  bond  and  mortgage,  and  consequently 
the  indorsement  of  tbe  check.  But  we  think 
her  words  and  conduct  are  not  reasonably 
capable  of  such  a  construction.  Thetr  mani- 
fest  Import  Is  that  the  bond  and  mortgage 
were  not  executed  by  her,  but  that  they  pla- 
ced an  obligation  on  Applegate,  which  she  be- 
lieved be  would  soon  settle,  and  so  make  the 
matter  right'  They  give  no  sign  of  any 
sense  of  obligation  or  purpose  of  settlement 
on  her  part. 

The  defendant  secondly  Insists  that  Kelly, 
by  his  failure  to  give  to  tbe  plaintiffs  prompt 
notice  of  the  forgery,  as  to  which  he  was  at 
least  put  on  Inquiry  by  what  Miss  Young 
told  him  In  June,  1898,  bad  lost  his  right  to 
recover  from  the  plalutlCTs  the  money  which 
he  had  left  with  them  to  be  paid  to  Miss 
Yeuag  for  ber  bond  and  mortgage,  and 


which  had  not  been  so  paid,  and  thna  the 
payment  made  to  Applegate  had  become,  as 
between  Kelly  and  the  plalntlffk,  a  constmc- 
tlTe  payment  to  Mlsa  Young,  and  consequent- 
ly should  be  deemed  such  a  pigment  as  b*- 
twem  plaintUfs  and  the  bank.  WbateTer 
may  be  said  of  the  equities  of  the  sltoatlon 
thus  presented,  this  roundabout  Imputation 
of  negligence  cannot  prevail  at  law.  The 
principle  on  which  negligence  may  preclude 
a  depositor  from  recovering  of  his  bank  the 
money  paid  by  tbe  bank  on  a  forged  cbe<^ 
la  thus  stated  by  Cockbnm,  C.  Jh  In  Swan 
T.  North  British  Australasian  (3*.,  2  Hurt  ft 
0.  179,  190:  *^e  customer  would  be  en- 
titled to  recover  from  the  banker  the  amount 
paid  on  such  a  check,  the  banker  having  no 
voucher  to  Justify  the  payment  The  bank- 
er, on  the  other  band,  would  be  entitled  to 
recover  against  the  customs  for  tbe  loss  sn^ 
talued  through  the  negligence  of  the  latter. 
Possibly,  to  prevent  circuity  of  action,  tbe 
right  of  the  banker  to  immunity  from  loss 
so  brought  abont  would  afford  to  him  a  de- 
fense to  an  action  by  the  customer  to  recover 
the  amount**  Ibla  view  Rceived  the  ap- 
proval of  the  court  of  exchequw  in  Halifax 
Union  V.  Wheelwright  L.  R.  10  Bxcb.  1S8, 
102f  and  of  Qrey,  0.  J..  In  Bank  v.  StoweO, 
123  Mass.  196, 201.  This  prhiclple  atforda  no 
foundation  for  the  defendants  proposition, 
for  Kelly's  negligence  could  not  form  a  legal 
basis  for  an  acUon  by  the  bank  against  the 
plalntUfs.  Iiooked  at  in  another  aspect  the 
same  result  Is  reached.  The  legal  dul7  oi 
the  bank  to  answer  to  the  plaintiffs  for  the 
amount  of  their  deposits  did  not  arise  from 
Kelly'a  acts,  and  was  not  dependent  on  tiie 
state  of  acconnte  between  him  and  them,  and 
therefore  cannot  be  affected  by  showing  that 
he  has  no  claim  upon  ttaem.  His  formal  re- 
lease of  all  claims  against  tbem  could  not 
Impair  their  legal  right  to  insist  that  the 
bank  should  i>erform  its  contract  with  iSxem 
as  deposltora.  The  opposite  doctrine  would 
involve  the  pl^tltte  In  a  peril  which  they 
should  not  be  required  to  incur,  for  the  ques- 
tlon  whether  Kelly  has  lost  his  right  of  ac- 
tion against  them  cannot  be  conclusively 
settled  against  them  until  he  has  been  beard, 
and  he  cannot  be  heard  in  the  litigation  now 
pending.  We  think  the  proffered  defenses 
were  rightly  OTermled,  and  the  Judgment 
t<u  tbe  plalntias  should  be  alllnned. 


(El  H.  J.  &  IQ 

ST.  PATRICK'S  ALLIANCB  OF  AMBRIQA 
T.  BYRNB  et  aL 

(Conrt  of  C!hancery  of  New  Jers^.   Oct  SO^ 

1890.) 

BENEFICIAL  ASSOCIATIONS  —  SDSPBHSIOH  - 
CORPORATIONS— NAME— RIGHT  TO  USE— OFFI- 
CERS-RIGHT TO  OFFICB-CONTBST^IBTBR- 

UINATION. 

1.  The  lawi  of  a  beneficial  society  provided 
that  each  branch  should  par  to  the  national 
execatlve  cooncH,  within  SO  days  from  FebniaiT 
lat  la  each  fear,  a  sum  fixed  bj  the  oatiooal 
couvention,  not  to  exceed  25  cents  per  mem- 
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bsr.  This  proTlaloii  was  later  changed  so  as 
to  require  paymeat  witbta  60  days  from  March 
lat  of  each  year  to  avoid  aiisi>enslon;  bat  this 
i»OTiaion  did  not  take  effect  uotil  April,  1899. 
The  natioDsI  executive  council  bad  power  to  sus- 
pend any  subordioate  branch  only  after  charges 
preferred  and  proved.  Id  JuJy,  1899,  the  conn- 
dL  by  resolution,  provided  that,  in  case  cer- 
tain designated  subordinate  braiMhes  did  not  pay 
tiie  tax  due  March  4,  1899,  before  a  certain 
date*  they  would  be  snspended,  and.  on  their 
failOM  to  pay  within  snch  time,  suspended  sneh 
branches.  Held,  that  since,  at  the  time  oC  de- 
fault occnrring  March  4,  1899,  there  was  no 
law  by  which  such  default  operated  as  a  sos- 
penston,  and  the  lesolation  of  ApriL  1^9,  was 
not  rebroactive,  a  defanlting  tMranch  could  not 
be  legally  auspended  without  a  trial  on  notice, 
and  an  opportunity  to  he  heard. 

•2.  A  corporation  may  be  enjoined  from  using 
and  doing  business  under  the  same  name  as  an- 
other corporation,  to  the  latter's  injury,  where 
the  latter  first  adopted  the  name,  and  the  use 
by  the  former  would  be  apt  to  deceive  the  pub- 
lic. 

8.  Equity  will  not  decide  which  of  two  sets  of 
officers  claiming  to  be  the  officers  de  Jure  of  a 
beneficial  society  are  entitled  to  the  omces,  an- 
lees  some  other  equitable  matter  is  involved  In 
and  requires  the  decision  of  such  question. 

4.  The  fact  that  one  of  the  rival  claimants 
to  an  office  of  a  beneficial  association  hold^ 
funds  which  he  refuses  to  pay  over  to  one 
claiming  to  be  his  successor  doee  act  give  a  court 
of  equity  Jurisdiction  to  detennise  their  rights  to 
the  office. 

BlU  by  St  Patrick's  Alliance  of  America 
acalnat  Joseph  Byrne  and  others  to  restrain 
defendants  from  exerclsli^  the  fmictlons  of 
officers  of  oooqrialiuutt  Jndgment  for  de- 
fendants. 

It  appears  tSiat  the  complainant  Is  a  bene- 
ficial society,  with  several  organizations,  the 
dilef  of  which  is  the  state  council,  and  with 
a  constitution,  which  establishes  the  supreme 
lawmaking  power  for  such  an  association  In  a 
general  convention.  The  subordinate  organl- 
zatlcHi  of  the  order  are  councils  In  each  state, 
district  councils,  and  branches.  The  national 
convention  consists  of  delegates  fnufi  the  state 
and  district  councils  and  branches,  each  state 
council  being  entitled  to  three  and  each  dis- 
trict and  each  branch  to  one  delegate.  A 
state  convention  Is  composed  ot  the  president 
of  each  district  convention,  flie  president  of 
each  branch,  with  one  delegate  elected  from 
each  district  and  each  branch.  The  district 
oonndl  is  composed  of  its  officers,  and  a  past- 
president,  and  two  regnlarly  deputed  dele- 
gates from  the  branches  comprising  the  dis- 
trict The  national  convention  each  year 
dects  a  council,  whose  duty  It  Is  to  suspend 
any  member,  branch,  district  or  state  council, 
after  charges  have  been  made  and  proved, 
which  may  refuse  compliance  with  the  laws; 
and  the  suspension  of  a  member  shall  suspend 
him  from  the  benefit  of  the  branch  or  dis- 
trict to  which  he  belongs.  On  February  8th 
the  general  law  of  the  order  required  each 
branch  to  pay  to  the  national  executive  coun- 
cil, within  30  days  from  February  Ist  of  each 
year,  a  sum  to  be  fixed  by  the  national  con- 
vention, not  to  exceed  25  cents  for  every  mem- 
ber on  the  roll  on  the  1st  day  of  January  of 
that  year.   This  law  was  changed  by  the  na- 


tional convention  held  In  1809,  but  try  another 
law  the  alteration  did  not  ^  Into  effect  nntll 
April,  1889.  The  national  convention  at  thla 
meeting  Imposed  a  per  capita  tax  of  10  cents 
a  member,  which  became  payable  by  the 
law  already  mnttioned  on  March  4,  1899. 
Branches  Nos.  1  to  15.  excepting  Nos.  7.  12, 
and  13,  of  district  No.  7.  failed  to  pay  this 
tax.  On  July  27,  1899,  the  national  executive 
council  passed  a  resolution  that  each  of  the 
said  branches  be  notified  that  unless  It  paid 
the  tax  on  or  before  August  15,  1899,  the 
council  would  suspend  It  The  resolution  was 
sent  to  the  recording  secretary  of  each  de- 
faulting branch.  Branches  Nos.  1,  8,  10,  11, 
14.  and  16,  falling  to  pay,  were,  by  resolution, 
suspended,  which  resolotlon  was  served  upon 
each  branch  personally,  or  sent  by  mall  to  Its 
president  It  Is  charged  that  the  suspension 
of  these  branches  disqualified  each  member 
of  such  branch  from  holding  an  office  In  the 
district  convention  or  council.  Among  the 
officers  of  district  council  No.  7  at  the  time  of 
the  suspension  were  Brady,  of  branch  No,  18, 
William  and  John  Darcy,  Bums,  and  Harwig 
of  branch  No.  1,  and  Mitchell  and  James 
Byrne  of  branch  No.  10.  This  left  10  unsus- 
pended  members  out  of  the  17.  Acting  under 
color  of  district  law.  No.  8  (6  of  these  10) 
made  a  requisition  for  a  spedal  meeting  of 
the  district  council,  which  meeting  may  be 
called  by  a  majority  of  tlie  officers.  The 
council  thus  organized  proceeded  to  fill  the 
places  of  suspended  members  by  the  election 
of  new  officers.  It  Is  charged  that  the  sus- 
pended members  still  claim  to  be  officers  of 
district  No.  7;  tbat  Joseph  Byrne  pretends  to 
be  acting  president  and  Thomas  P.  Bums 
claims  to  be  recording  secretary,  and  William 
Darcy  pretends  to  be  treasurer  of  the  said  dis- 
trict It  is  charged  that  these  parties  are 
proclaiming  themselves  to  be  officers  of,  and 
are  exercising  the  functions  of  officers  of, 
this  distrlctr  that  they  are  using  the  name 
"District  No.  7,  St  Patrick's  Alliance  of  Amer- 
ica," which  they  claim  is  free  from  the  super- 
vision of  the  complainant;  that  they  are  In- 
ducing members  of  the  unsnspended  branches 
to  become  admitted  to  said  suspended  branch- 
es, and  that  such  monbers  have  been  deceived 
Into  Joining  the  latter,  and  so  have  lost  the 
mortuary  benefits;  that  Bums  has  refused  to 
deliver  up  the  seal  to  his  successor,  and  la 
using  it  to  stamp  his  pretended  official  corre- 
spondence. It  Is  charged  that  William  S. 
Darcy,  treasurer,  holds  between  $70  and  9100 
belonging  to  the  district,  which  he  falls  to 
tum  over  to  his  successor,  after  due  notice 
to  do  so.  The  answering  affidavlte  deny  that 
the  treasurer  bas  any  fund  belonging  to  dis- 
trict No.  7,  and  also  denies  that  tiie  defend- 
ants are  setting  up  a  spurious  district  No.  7 
as  an  Independent  organization.  They  deny 
that  the  defendants  were  suspended  with  th« 
branches,  and  their  places  were  legally  ffiled. 
They  set  out  that  the  constltuttoQ  of  the  soci- 
ety was  Illegally  changed  by  the  national  con- 
vention, and  that  the  national  council  Is  o^ 
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ganliliic  nsw  bEBiidwi,  from  whKh  a  ctan  of 
penona  ate  Olecanr  «acdiided:  and  tliat  the 
nuoey  wUch  would  be  paid  to  tbe  zuitlonal 
council  would  be  misapplied  by  Its  expendi- 
ture In  pajlnc  tbe  qxpeniei  Incnrred  In  or> 
ganMng  mich  new  branches. 

WUUam  M.  Jamiesoa,  for  eomplalnaTit  J. 
J.  Oafaill,  for  defendants. 

BEBD,  T.  a  (after  stating  the  tect^.  The 
bill,  ai  already  obserred,  cbargei  that  the 
several  branches  failed  to  pay  the  per  capita 
tax  which  became  due  on  March  4,  18^  np- 
on  which  failure  each  branch  was  notified 
tha^  unless  such  tax  wan  paid  on  or  before 
August  ISth,  the  conndl  would  suspend  It; 
that  i9on  faibira  to  pay  within  the  period, 
the  branches  were,  by  resolution  of  the  na- 
tional council,  suspended,  and  were  notified 
of  such  sosp^islon.  The  general  laws  pre- 
vious to  1899  said  nothing  about  the  snqmn 
slon  of  a  brandi  upon  Its  failure  to  pay  the 
tax  Invosed.  The  laws  adi^ted  by  the  na^ 
tlonal  convention  In  1889  provided  that  the 
branch  shoold  pay  such  a  tax  within  60  days 
from  March  Ist,  or  stand  suspended.  It  Is 
charged  In  the  bill  that  this  law  did  not  go 
mto  effect  until  April  of  that  year.  If  this 
Is  so.  It  was  not  (^ratlve  upon  the  per 
Ita  tax  which  became  doe  on  March  4th  pre- 
vious. As  the  law  stood  on  March  4th,  whea 
the  several  branches  defaulted,  then  was  no 
law  whldk  made  such  default  operate  as  a 
suBpenidon.  Tbe  faOure  to  pay  was  a  viola- 
tion of  the  law  of  the  order,  for  which  the 
national  eoundl,  by  law  No,  18»  bad  author- 
ity to  sn^end  the  offending  branch.  This 
law,  however.  Imposed  the  du^  on  the  na- 
tional coondl  to  suspend  frcnn  tbe  order, 
"after  charges  have  been  made  and  proved, 
any  member,  branch,  district  or  state  coun- 
cil which  may  refuse  compliance  with  the 
laws  of  the  national  conventton.**  This  law 
contenvlates  a  trial  upon  diarges  and  evi- 
dence^ with  notice  to  tbe  defending  mem- 
ber w  branch.  There  appear  to  have  been 
no  such  charges  preferred,  nor  trial  had,  ot 
any  of  the  branches  who  received  notlflcatlon 
of  suspension.  Whether  the  law  passed  In 
the  convention  of  1899  was  self-execotlng, 
imd  only  required,  as  a  condition  precedent 
to  suspension,  the  existence  of  the  fact  of 
nonpayment  of  the  tax,  and  Its  subsequent 
notice  of  snspenidon,  is  a  question  upcm 
whkh  the  authorities  difla.  But^  if  self-ere- 
cuting,  I  do  not  see  how  It  can  affect  these 
aBsessments.  The  annual  tax  for  the  year 
matuzed  on  March  4th.  No  new  tax  became 
due  In  that  year,  and  the  law  which  took  ef- 
fect on  the  1st  of  next  April  was  not  retro* 
active.  The  smpenslon  clause  had  reference 
to  the  p«  capita  tax  payable  In  the  future. 
The  law  did  not  extmd  the  time  of  payment 
of  the  tax  v^ch  had  already  matured,  so 
that  It  became  payable  on  M^  1st;  nor  did 
It  retroact  so  that  a  previous  default  Ipso 
facto  suspended  a  branch.  Therefore,  if  It 


I  be  conceded  that  the  su^mslon  of  a  branch 
would  have  rendered  Its  members  Ineligible 
to  bold  any  ^ces  In  the  district  council,  the 
case  against  the  defendant  fails.  Bnt  if  It  be 
true  that  the  branches  were  legally  suspend- 
ed, how  does  the  case  itend?  TbB  complsln- 
ant  says  that  these  officers,  who  were  joaxt- 
bers  of  the  suspeaided  branches,  and  whose 
places  In  tbe  district  eoundl  were  filled  1^ 
tiie  rwnalnlng  officers  of  that  body,  have  set 
up  an  Indeitendent  and  spurious  district  Na 
T;  that  they  ate  using  the  name  of  "St  Fat- 
rick's  Alliance  of  America,"  and  are,  by  tbe 
use  of  such  name,  depleting  the  member^Ip 
of  tbe  old  district  Now,  It  Is  undoubtedly 
the  prerogative  of  a  court  of  equity  to  oiJtrtB 
a  corporation  that  Is  using  the  name  of  an- 
other corporation  to  the  Injury  of  the  latler. 
The  name  msy  stai^  as  a  trade-maA.  whidi 
a  court  of  equity  will  i^tect  against  tn- 
fringment  1  Beach,  Priv.  Oorp.  |  874;  10 
Oent  Law  3.  481;  Holmes  v.  Manufacturing 
Co.,  87  Oonn.  278;  Lead  Go.  v.  Mastsy,  2S 
Barb.  416;  Turton  v.  Turton,  7  R.  ft  Gnp. 
Uiw  3. 64.  Bat  the  defendants  detqr  tiiat  fiiey 
are  operating  as  a  new  corporation.  Their 
claim  Is  that  the  brsnches  of  which  tiicy  sre 
members  are  ioyal  to  the  old  constltntlon, 
and  that  those  branches  which  have  recog- 
nised an  slteratlon  In  that  instrument  whldi 
these  defendsnts  allege  to  be  lU^al,  are  the 
spurious  branchea  Or,  to  put  It  In  another 
shape,  it  Is  a  quarrel  as  to  whethra  these  de- 
fendants or  the  newly-appointed  officers  are 
the  real  officers  of  district  No.  7.  Now.  It  Is 
enUrely  settled  that  a  court  of  equity  wUl  not 

.  decide  which  of  two  bodies  of  men  represent 
a  corporation,  unless  some  other  eqitftable 
matter  becomes  entangled  with  this  question. 
But  it  is  said  that  tbe  old  treasurer  holds 
ftinds  of  the  district  which  be  refuses  to  psy 
over  to  his  appointed  successor,  and  that  this 
gives  jurisdiction  to  decide  the  validity  of  his 
official  diaracter.  But  the  recovery  of  this 
money  vrould  be  a  subject  not  of  equitable, 
but  of  legal,  remedy.  Betides  this  answtt, 
it  is  denied  by  the  affidavits  ot  the  defend- 
ants that  the  said  treasurer  holds  any  mon^ 
belonging  to  district  No.  7.  Therefore,  with- 
out amsidering  the  merits  of  the  contest  be- 
tween these  officers,  I  am  eonstnlned  to  die 
conclusion  that  there  is  no  gnund  in  tbe  bill 
and  affidavits  for  a  pteUminaiy  bijimetlott. 


POTTER  et  al.  t.  GBBBNLBAF  et  al. 

(Supreme  Court  of  Bhode  Island.  Nov.  2/i, 
1899.) 

XJkHDLORO  AND  TENANT— LI BN  FOR  RBNT- 
BNFORCBHBNT— WAITBR— ATTACHICBNT 
-ELECTION  OF  RBUBDIBS. 

1.  When  a  lease  by  Its  tnms  gives  a  landlord 
a  lien  on  funiitare  placed  on  the  premises  by  Om 
tenant  as  securitr  for  the  rent,  tlie  Hen  u  an 
equitable  one,  and  not  a  pled^,  and  should  be 
enforced  bv  a  Wi  to  estabush  the  lien,  and  for  a 
■ale  to  satiaCy  1^  instead  of  a  Ull  to  foredoae  a 
pledge. 
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2.  Wliere  a  landlord,  to  whom  a  lease  hj  Its 
tenna  givea  a  lien  on  farnltnra  for  rent,  lirlnga 
an  action  for  rent  and  attaehea  tfaa  fomltare, 
be  therebr  wairet  hfai  lien,  and  rabjecta  it  to 
the  right  of  a  prior  mortgagee  to  apply  for  a 
aale  of  the  property,  and  an  a[q>lIcation  of  the 
proceeds  In  the  first  instance  to  the  payment  of 
the  mortgage  debt. 

8.  The  attachment  Is  a  bar  to  a  aabseQnMit  eq- 
oitftUc  aalt  to  establish  the  lien  and  enforce  ft. 

Bin  by  B.  Tbomas  Potttt  and  others  asalaat 
Anna  B.  Oreenleaf  and  otben.  Jndgment  bw- 
talnlng  plea  of  defendants. 

Hnddy  &  Baston,  for  complatnants.  Har- 
rison A.  HcKennv  and  Alfred  WUson,  for  ra- 
spmdents. 

MATTESON.  0.  J.  The  oomplalnants  hare 
framed  their  UU  on  the  theory  that  the  Uen  In 
their  favor  created  by  the  lease  on  hooaehold 
furniture  and  other  property  placed  on  the 
demised  premises  by  the  lessee  was  a  pledge, 
which  It  Is  the  pnrpose  of  the  bill  to  foreclose. 
In  this  we  tliink  that  they  are  mistaken;  such 
a  lloi  being  merely  an  equitable  Uen,  and  not 
a  pledge.  Manofactnrlng  Oo.  t.  Gardiner,  11 
R.  L  620.  The  bill  shonld  have  been  a  bUl  to 
estabUab  this  eqnitable  lien,  and  for  a  sale  of 
the  property  to  satisfy  it,  Instead  of  a  bill  to 
foreclose  a  pledge. 

The  respondent  Bteams,  besides  demurring  to 
the  bDl,  has  filed  a  plea  In  bar  of  the  bm,  and 
the  other  respondents  hare  set  up  the  same  de- 
fense In  their  answers.  The  case  Is  before  tia, 
not  only  on  the  demurra,  but  also  on  the  suffi- 
ciency of  this  plea.  The  defense  set  up  In  the 
plea  Is  that  prior  to  the  filing  of  the  bQl  the 
compWnants  brought  their  suit  at  law  against 
the  respondent  Greenleaf ,  In  the  common  pleas 
division  of  this  court  for  Providence  county*  to 
recover  the  arrears  of  rent  mentlcoted  in  the 
bni,  and  attached  on  the  writ  In  that  suit  all 
tbe  property  refored  to  In  the  bill,  and  on 
which  a  Uen  Is  dahned.  We  think  the  point 
Is  wen  taken,  ai^  that  the  plea  must  be  hdd 
snfllclent  The  attachment  of  the  property 
by  the  complainants  must  be  regarded  as  a 
waiver  of  their  equitable  lien,  since  the  rem- 
edy by  attachment  is  Inconsistent  with  the  en- 
forcement of  such  a  lien,  and  by  making  the 
attachment  they  must  be  deemed  to  have 
dected  that  remedy.  The  attachment  placed 
the  property  In  the  ctistody  of  the  law,  and 
subjected  it  to  tbe  tisua]  incldoits  which  may 
foUow  upon  an  attachment,  such  as  the  right 
of  other  creditors  to  attach  It  subject  to  prior 
attachments,  and  the  right  of  a  mortgagee  to 
apply  to  tbe  court,  In  accordance  with  the 
statute  In  sndi  case  provided,  for  a  sale  of  the 
property,  and  the  appllcaUon  of  the  proceeds 
in  I3ie  first  instance  to  the  payment  of  the 
mortgage  debt,  as  the  respondent  Thurber  was 
doing  when  the  bfll  was  filed.  It  haa  been 
held  that  a  mortgagee,  even,  whose  Interest  In 
the  mortgaged  property  Is  superior  to  Oat  of 
tbe  bolder  of  a  mere  eqnitable  lien,  waives  his 
right  to  proceed  imda  the  mortgage  by  at- 
taclilng  the  mortgaged  iMX^>erty  In  a  suit  on 
(be  mortgage  debt  Haynes  v.  Sanborn,  45 


N.  H.  429;  Kvans  v.  Warren,  122  Mass.  SOB; 
Libby  V.  OoBhman.  29  Me.  429;  Whitney  v. 
Farrar,  51  Me.  418.  In  the  first  of  these  cases 
tbe  court  remarks:  "If  Sanborn  had  a  valid 
mortgage,  he  might  have  asserted  his  title  as 
mortgagee  by  taking  and  holding  possession 
of  the  goods  and  disposing  of  them  under  his 
mortgage.  But  when  he  attached  tbe  mort- 
gaged property  he  put  It  out  of  his  power  and 
control,  and  placed  It  In  the  custody  of  the 
law.  He  thereby  made  K  liable  to  subsequent 
attaclunents  by  other  creditors.  *  *  *  It 
Is  quite  idaln  that  the  two  remedies,  by  attadi- 
ment  and  under  the  mortgage,  are  inconsistent, 
and  cannot  be  pursued  at  the  same  time  and 
together."  And  again  It  Is  held  that  If  a  com- 
mon carrier  sues  out.  and  procures  to  be  levied, 
a  writ  of  attachment  against  property  on 
which  wlildi  he  has  a  lien  for  freight,  he 
thereby  abandons  and  waives  his  Uen.  Wln- 
gard  V.  Banning.  89  Cal.  648.  It  Is  true  that 
In  the  last  case  the  statute  required  an  affi- 
davit to  be  made  by  a  party,  as  a  condition 
precedent  to  the 'attachment,  that  his  demand 
was  not  secured  by  any  Uen,  pledge,  or  mort- 
gage, and  the  defendant  had  made  such  an 
affidavit  But  the  court  In  ita  opinion  pn>>' 
ceeded,  not  only  on  this  ground,  but  also  on 
the  ground  that  if  the  defendant  Intended  to 
rely  on  his  Uen,  and  the  pi'(^>erty  bad  been 
wrongfully  taken  from  him,  his  appropriate 
remedy  was  by  an  action  either  to  recover  pos- 
session of  tbe  property,  or  for  Its  wrongful 
conversion,  instead  of  Instructing  the  sheriff 
to  s^ze  the  lorop^ty  and  hold  It  as  security 
for  his  demand,  and  tiiat  by  pm  suing  the  lat> 
ter  course  the  defendant  dearly  vbandoned  bis 
lien,  and  elected  to  rely  on  his  attachment  as 
security.  Onr  opinion  Is  that  the  plea  Is  soffl- 
dent 


(UB.  L  418) 

BTBR  V.  HYDBL 
(Bagmm  Ooort  of  Rhode  Island.  Nov.  SI, 

1809.) 

HARMLESS  ERROR— BVIDWOV. 

Srror  In  aUowlng  a  witness  to  testify  from 
a  copy  of  a  Ust  of  articles  Is  hannless,  where 
It  appears  on  appeal,  from  an  Inspection  of  the 
record,  that  the  witness  testified  from  memory. 
Independently  of  tbe  list,  to  practically  aU  ue 
articles  claimed  la  the  suit 

Action  Ina  BL  Byer  against  Jasper  Q. 
Hyde.  Then  was  a  verdict  for  {dalntUC,  and 
defendant  petitioned  tat  a  new  tzlaL  Granted 
unless  plalntlft  releases  as  to  a  part  of  the 
venUet 

Irving  ChampUn,  for  plaintiff.  Dexter  B. 
Potter  and  John  H.  Hogan,  for  defendant 

PER  CURIAM.  We  think  tbe  testimony 
shows  that  more  propoty  was  in  the  hands 
of  the  plaintiff  tiian  appears  to  have  been 
aUowed  for  by  the  Jury,  and  we  therefore 
grant  tbe  defendant's  petition  for  a  new  trial 
unless  the  plaintiff  will  consent  that  tbe  ver- 
dict be  reduced  to  9500,  and  take  Judgment 
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thmon  aoeor^nglj.  Case  imdtted  to  flie 
tammoa  pleu  dlviilon  for  farther  prooeed- 
liiCi. 

On  Rehearing. 

(Not.  24,  UOO.) 

The  petition  for  reargnment  rests  on  the 
gronnd  that  the  court  bad  not  considered  the 
eacceptioDB  taken  In  the  course  of  the  trial. 
The  onl7  one  which  was  argued  related  to 
the  admissibility  of  testimony  the  plain- 
tiff based  upon  a  copy  of  a  Ust  of  articles 
which  she  used  to  refresh  her  mcmo^ry.  As- 
suming that  the  ruling  was  wrong,  an  inspec* 
tlon  of  the  record  shows  that  the  witness  tes- 
tified from  memory,  independently  of  the  Uflt. 
to  practically  all  of  the  articles  clahned  In  the 
suit.  The  error  In  the  ruling,  therefore.  If 
any,  was  harmless,  and  not  &  ground  for  a 
new  trial.  This  was  considered  by  the  court, 
though  not  mentioned  In  Its  rescript  We 
hare  examined  the  other  exceptions  on  the 
record,  and  find  none  which  we  consider  to 
be  of  importance.  The  exceptions  are  there- 
fore overruled. 

Counsel  seem  to  suppose  that  the  court  Is 
bound  to  pass  upon  exceptions  which  are  pre- 
sented as  the  basis  of  a  petition  for  a  new 
trial,  as  It  would  be  bound  to  do  were  the  ex- 
ceptions contained  In  a  bill  of  exceptions. 
But  a  greater  latitude  Is  allowed  to  the  court 
in  a  petition  for  a  new  trial  than  exists  In 
the  case  of  a  bill  of  exceptions,  since  In  the 
former  the  court  has  the  discretion  to  grant 
or  refuse  a  new  trial,  without  reference  to 
the  correctness  of  the  rulings,  if.  In  Its  opin- 
ion, the  error  was  harmless  and  substantial 
Justice  has  been  done,  while  In  the  latter  the 
sole  question  before  the  court  Is  the  correct- 
ness of  the  rulings  which  are  the  subject  of 
ezcepUoa  Collier  t.  Jenks,  19  B.  L  483,  34 
AtL  906:  GoodeU  t.  Fairbrother,  12  B.  L  2SS. 


(68  N.  H.  oi) 

JI7DGB  OF  PBOBATB  t.  8TTLLOWAT  et  al. 

(Supreme  Court  of  New  Hampshire.  Merri- 
mack. July  31,  1896.) 

EXBCUTORS— PERSON  Ali  IN  DBBTBDN  BBS— LIA- 
BILITY OP  SURBTIES— DECRBB  OF  SBTTLB- 
MENT  —  PERSONS  CONCLUDED  —  PLBU.DINa— 
AUBNDUBNT— PARTIES— PROCBDURB. 

1.  Since  Pub.  St.  c.  188,  f  12,  makes  an  ex- 
ecutor's debt  to  bifl  testator  an  ass^  of  tlie  es- 
tate, the  exccotor's  sureties  on  a  bond,  as  requir- 
ed hr  chapter  188,  {  VZ,  conditioned  on  the  ad- 
minlstratloi  of  the  estate  according  to  law,  the 
Nndering  of  an  account,  and  payment  of  the 
residne  according  to  the  Judge's  decree,  are  lia- 
ble for  the  payment  of  tbe  executor's  personal 
debt 

2.  Since  the  sureties  on  an  necntor's  bond  are 
privies  to  a  decree  In  the  aettiement  of  tbe  ex- 
ecutor's acconnt,  they  are  concluded  thereby, 
and  cannot  collaterally  attack  it. 

S.  BuretieB  on  an  executor's  bond  are  not  con- 
cinded  by  a  de<7ee  on  tbe  aettiement  of  the  ac- 
counts of  an  administrator  de  bonis  non  ap- 
ptinted  after  the  decease  of  their  priocipal. 

4.  Hie  administrator  de  bonis  dod  Is  not  con- 
elnded  1^  such  decree,  as  tgainst  such  sureties 

5.  In  an  action  by  ' the  probate  judge  on  an 
executor's  bond.,  ns  directed  by  Pub.  St  c.  100, 
IS  G-8>  requiring  an  iu<!orsement  on  the  writ  ol 


tiie  party  interested,  an  amendment  may  be 
made  so  as  to  name  as  the  real  party  In  interest 
a  person  to  whom  an  administrator  de  bonis  non 
la  bound  to  pay  the  amount  recoverable,  though 
the  action  was  originally  instituted  at  tiis  In- 
stance of  such  administrator  de  bonis  non. 

6.  A  decree  of  the  judge  of  probate  that  a 
certain  fund  bdonging  to  the  decedent's  estate 
be  paid  to  the  party  in  interest  Is  unnecessary 
to  a  suit  on  the  bon<^  where  the  sum  due  to  such 
person  is  admitted. 

Chase,  J.,  dissenting. 

Action  by  the  Judge  of  probate  against  Al- 
vah  W.  Sulloway  and  another.  Case  dischar* 
ged. 

Debt  against  the  defendants,  as  sureties  on 
the  bond  of  Daniel  Barnard,  executor  of  tbe 
will  of  Eliza  Bean.  Facts  found  by  the  court 
At  tbe  time  of  his  appointment  as  executor, 
Daniel  Barnard  was  Indebted  to  the  estate 
upon  two  promissory  notes,  payable  to  Eliza 
Bean.  December  28,  1891,  he  filed  with  tbe 
Judge  of  probate  his  account  as  executor, 
wherein  he  charged  himself  with  the  amount 
of  his  Indebtedness  to  tbe  estate.  He  died 
January  10,  1892,  before  the  account  was  set- 
tied.  January  26,  1892,  James  B.  Barnard 
was  appointed  administrator  of  the  estate  of 
Daniel,  and  on  February  9,  1892,  setUed  tiie 
account  filed  by  Daniel.  Upon  that  settle- 
ment It  was  decreed  by  the  probate  court 
that  there  was  in  the  hands  of  Daniel  at  the 
time  of  his  decease,  to  be  accounted  for  by 
his  administrator,  tbe  sum  of  117,751.70,  In 
which  was  Included  IS65.42,  the  amount  of 
Daniel's  own  Indebtedness  to  Qie  estate. 
James  SI  Barnard  was  also  appointed  ad- 
ministrator de  bonis  non  of  the  estate  of 
Eliza  Bean,  and  upon  settiement  of  his  ac- 
count, March  28,  1892,  he  was,  by  decree  of 
tbe  court,  charged  with  the  full  amount  ($17,- 
751.70)  found  to  be  In  Daniel's  hands  at  his 
decease,  and  with  sundry  other  Items,  amount- 
ing hi  aU  to  917,894.97.  Of  this  amount, 
Sarah  B.  Elliott,  as  administratrix  of  tbe  es- 
tate of  Lydia  Elliott,  was  by  law  entitied  to 
tbe  sum  of  $5,447.48.  James  E.  never  In  tact 
received  the  money  due  from  Daniel  to  the 
estate  of  Bean.  He  paid  to  Elliott  the  sum 
of  $4,807.88,  and  turned  over  to  her  as  cash 
the  claim  against  Daniel's  estate  upon  the 
notes,  then  amounting  to  f579.(^  and  she 
gave  him  a  receipt  for  fe,447.4S  In  full  aettie- 
ment of  her  Interest  hi  the  Bean  estate.  Nei- 
ther Intended  to  release  the  sureties  on  Dan- 
iel's bond.  Daniel  was  insolvent  when  ap- 
pointed executor,  and  so  continued  until  bis 
death.  ElUott  iffesented  the  claim  to  the 
commissioner  on  his  estate,  and  it  was  allow- 
ed at  $579.56.  ■  She  had  received  a  dividend 
of  30  per  cent,  and  may  receive  another.  If 
the  plalntiflT  Is  entitled  to  Judgment,  It  Is  to 
be  for  $405.48,  and  hiterest  from  July  26, 1882. 

Sargent  &  Hollls,  for  plaintiff.  Edward  B. 
S.  Sanborn  and  Frank  N.  Parsons*  for  de 
fendants. 

CLAIIK,  J.  Cue  of  tbe  principal  questions 
Is  whether  the  sureties  upon  an  executor's 
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bond  are  liable  for  tbe  payment  of  big  per- 
■onal  d«bt  to  the  testator.  Except  aa  against 
creditors,  an  executor's  loclebtedneBS  to  the 
testator  was  by  the  common  law  released  or 
extinguished.  2  Bl  Comm.  612;  Bac  Abr. 
■^ecutors"  (A).  10;  2  WlUlanu.  Bx'ra,  1810, 
and  cases  cited;  Went.  Ex'rs  (lat  Am.  Bd.) 
73-76;  Oo.  Utt  264b,  note  1;  Gardner  t. 
MUIer.  19  Johns.  188;  Marvin  t.  Stone,  2 
Cow.  781,  809.  The  purpose  of  section  7  of 
the  act  of  July  2,  1822,  was  to  abolish  this 
rule.  Norris  v.  Towle,  M  N.  H.  2»0,  294.  It 
provided  that  "all  debts  due  from  the  ex- 
ecutor or  administrator  to  the  testator  or  In- 
testate shall  be  assets  In  hla  hands  (or  which 
he  shall  account  In  the  same  way  and  manner 
u  for  a  debt  against  any  other  person;  and 
the  Judge  of  probate  Is  hereby  authorized  to 
ascertain  and  liquidate  such  debt  and  charge 
the  executor  or  administrator  therewith." 
Laws  1822,  c.  31, 1  7.  In  the  revision  of  1842 
it  was  condensed  without  alteration  of  the 
sense  (Rev.  St.  c.  160.  S  V),  and  has  ever  shice 
stood  upon  the  statute  twok  in  exactly  the 
same  language  (Id.  c.  189,  1 12).  The  statute 
affords  no  ground  for  the  inference  that  the 
debt  Is  not  to  be  treated  as  assets  unless  the 
executor  Is  solvent  The  Inference.  If  any,  is 
quite  the  other  way.  No  legal  Action  is  In- 
volved. It  Is  ptu%  matter  of  fact  The  ex- 
ecutor has,  as  matter  of  fact  received  from 
the  testator  so  much  mtmey  or  money's  worth, 
and  Is  answerable  for  It  It  Is  money  In  his 
hands  precisely  as  if  a  debtor  had  paid  iilm 
■o  much  money.  A  like  statute,  to  the  same 
effect  and  for  the  same  purpose,  was  enacted 
In  New  York.  Soverhlll  v.  Suydam,  69  N.  Y. 
140, 142;  Baucus  v.  Stover.  89  N.  Y.  1  (where 
the  statute  Is  recited);  In  re  Consalua,  95  N. 
Y.  840.  The  statute  was  passed  In  conse- 
qaence  of  the  decisions  of  the  courts  In  ac- 
cordance with  the  common  law.  Thomas  v. 
Thompson,  2  Johns.  471;  Oardner  v.  Miller. 
10  Johns.  183;  Marvin  v.  Stone  (1824)  2  Cow. 
781.  Without  any  special  statute,  the  same 
result  was  reached  In  MoaBachusetts.  Maine, 
CJonnectlcut,  and  Vermont  either  under  gen- 
eral statutes  providing  for  the  settlement  of 
estates  and  the  distribution  of  property  not 
devised  or  bequeathed  (WInship  v.  Bass.  12 
Mass.  198;  Probate  Court  v.  Merrlam,  8  Vt 
234),  w  on  the  ground  that  the  common-law 
doctrine  had  never  been  adopted  (Bacon  v. 
Falrman.  6  Conn.  121,  129;  Williams  v.  More- 
house, 0  Conn.  470,  474;  Davenport  v.  Rich- 
ards. 16  Conn.  SIO;  Potter  v.  Tltcomb,  7  He. 
802). 

An  executor  or  administrator  is  required  by 
ttie  statute  to  give  a  bond,  with  sufficient 
nuretles.  on  condition  (1)  to  return  to  the 
Judge  a  true  and  perfect  inventory  of  the  es- 
tate of  the  deceased,  upon  oath,  within  three 
months  from  the  date  of  the  bond;  (2)  to  ad- 
minister the  estate  according  to  law;  (8)  to 
render  an  accoimt  within  a  year;  and  (4)  to 
pay  and  deliver  the  rest  and  residue  of  the 
estate  which  shall  be  found  remaining  upon 
tbe  account  to  such  person  or  persona  as  the 
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Judge,  by  his  decree  according  to  law,  shall 
Umit  and  appoint  Pub.  Bt  c.  188, 1 12.  The 
liability  of  the  sureties  la  coextensive  with 
that  of  the  principal.  Wattles  v.  Hyde,  9 
Oonn.  10,  IS.  Tbey  are  his  privies.  By  what- 
ever decree  of  the  probate  court  their  prin- 
cipal Is  bound,  tbey  are  bound.  Stovall  v. 
Banks,  10  Wall.  583,  19  L.  Bd.  1036;  Casonl 
V.  Jerome,  68  N.  Y.  315;  Gerould  v.  Wilson. 
81  N.  Y.  673;  Scofteld  v.  Churchlli,  72  N.  Y. 
5^;  Deotwld  v.  Oppermann,  111  N.  Y.  631, 
19  N.  E.  94,  2  L.  R.  A.  644;  Choate  v.  Arring- 
ton,  116  Mass.  552,  556;  Towle  v.  Towle,  46 
N.  H.  431,  434.  This  is  because  they  have.  In 
legal  effect  so  stipulated  In  the  bond.  It 
necessarily  follows  that  they  are  bound  to 
whatever  In  law  their  principal,  the  executor, 
Is  bound.  That  he  is  bound  to  account  for 
his  indebtedness  to  the  testator  is  not  ques- 
tioned, nor  Is  It  claimed  that  he  Is  relieved 
from  this  obligation  by  the  fact  that  he  Is 
Insolvent  or  unable  to  pay.  The  Judge  of 
probate  cannot  release  him  from  his  obliga- 
tion on  the  mere  ground  that  he  is  unable  to 
perform  it  He  has  authority  to  determine 
whether  the  indebtedness  exists,  and  the  ex- 
tent of  It  (Pub.  St  c.  189,  S  12).  and  there 
hiB  authority  ends.  If  the  debt  is  admitted 
or  found,  the  Judge  of  probate  has  no  choice. 
He  must  charge  It  to  the  executor  as  part  of 
the  assets  belonging  to  the  estate.  This  duty 
is  Imperative.  He  cannot  authorize  the  ex- 
ecutor to  compromise  with  himself,  nor  has 
he  any  authority  to  negotiate  and  compromise 
with  the  executor.  Norris  v.  Towle,  54  N.  H. 
290.  It  is  wise  that  such  should  be  the  law. 
If  It  were  otherwise.  It  would  open  a  wide 
door  to  fraud.  "On  technical  grounds;  aa  well 
as  on  conslderatlona  of  policy,  an  administra- 
tor Is  not  permitted  to  show  that  be  could  not 
collect  a  debt  due  from  himself."  Shaw,  O. 
J.,  in  Kinney  v.  Ensign,  18  Pick.  232,  236. 

Stereos  v.  Gaylord,  11  Mass.  256,  decided 
in  1814,  is  the  earliest  case  on  the  subject 
The  court  there  say  (pages  269,  270):  "As 
soon  aa  the  debtor  Is  appointed  administrator, 
if  be  acknowledges  the  debt  he  has  actually 
received  so  much  money,  and  is  answerable 
for  It  This  Is  the  result  with  respect  to  an 
executor  (1  Salk.  306),  and  the  same  reaaon 
applies  to  an  administrator,  as  the  same  hand 
is  to  receive  and  pay.  and  there  Is  no  cere- 
mony to  be  performed  In  paying  the  debt  aud 
no  mode  of  doing  It  but  by  considering  the 
money  to  loe  now  In  the  hands  of  the  party 
in  his  character  of  administrator.  *  *  • 
The  consequence  Is  that  he  and  his  sureties 
in  the  administration  bond  are  liable  for  the 
amotmt  of  such  a  debt  In  like  manner  as  If 
he  had  received  It  from  any  other  debtor  ot 
the  deceaaed.  It  may  be  thought  Injurious  to 
the  sureties  of  the  debtor  that  they  should 
thus  be  made  liable  for  a  debt  due  from  the 
administrator.  To  this  It  msy  be  answered 
that  if  such  be  the  legal  effect  of  the  bond, 
It  is  presumed  to  have  been  contemplated  by 
the  parties  at  the  time  of  executing  It  and 
tbey  cannot  afterwards  complain  of  tbe  na^ 
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oral  and  legal  conseguence  of  their  own  rol- 
oatary  act"  Sncb  Is  the  settled  law  In  Massa- 
chusetts. Wlnsblp  y.  Bass  (1815)  12  Mass. 
198;  Kinney  r.  Ensign  (1836)  18  Pick.  232; 
Manufacturing  Co.  t.  Story  (1812)  5  Mete 
(Mass.)  310;  Slgoumey  r.  Wetherell  (1812)  6 
Uetc.  (Mass.)  553;  Benchley  t.  Ghapln  (1852) 
10  Cash.  173;  Mattoon  t.  Oowlng  (1859)  IB 
Ozay,  887;  Leland  t.  Feltw  (1861)  1  Alloi, 
581. 

"The  surety  Is  liable  for  whatever  la  pn^ 
erly  chargeable  to  his  principal  In  the  official 
capacity  on  account  of  which  the  bond  was 
given."  Cboate  t.  Arrlngton,  116  Mass.  562, 
556.  There  Is  in  law  or  logic  no  escape  from 
this  condusfon.  Such,  In  substance,  was  the 
decision  In  Judge  of  Probate  y'.  Claggett,  S6 
N.  H.  381.  It  Is  no  hardship  on  the  surety. 
He  executes  the  bond  for  the  purpose— the 
sole  purpose— of  securing  to  those  Interested 
In  the  estate  whatever  by  law  bdongs  to 
them,— whatever  money  or  property  Is  In  law 
a  part  of  the  assets.  In  a  proper  case,  he 
might,  no  doubt,  upon  taking  the  appropriate 
steps,  be  relieved;  as  If,  e.  g.,  he  executed 
the  bond  In  Ignorance  of  the  executor's  In- 
solvency, the  executor  might,  on  his  applica- 
tion, be  removed,  and  another  appointed,  or 
he  might  be  dlschai^ed,  under  Pub.  St  c  190, 
S  8,  and  a  new  bond  required.  See  Benchley 
V,  Chapln,  10  Cmh.  178.  176.  If  a  responsiUe 
party  was  bound  with  the  executor  for  the 
debt  either  as  Joint  principal  or  as  surety, 
equity  would  compel  him  to  pay  on  the  ap- 
plication of  the  surety  on  the  bond. 

In  Wheeler  v.  Emerson,  44  N.  H.  182,  188, 
It  was  held  that  where,  by  a  decree  of  the 
probate  court,  the  executor  la  charged  with 
the  amount  of  his  Indebtedness  to  the  tes- 
tator, the  surety  la  liable.  It  Is  said  (page 
188):  "By  statute,  a  debt  due  the  Intestate 
from  the  administrator  Is  assets  In  his  hands, 
and  must  be  accoimted  for  as  other  debts, 
and  the  decree  of  the  probate  court  charges 
the  principal  debtor  with  the  amount  of  such 
debts,  and  we  most  presume  that  he  was 
rightfully  charged.  Under  such  circumstan- 
ces, the  sureties  would  be  held."  It  was  ac- 
cordingly held  that  the  trustee  could  not  be 
charged  for  collaterals  which  he  held  t<a  his 
securi^  against  bis  Uablllty  for  the  ezecator 
or  administrator. 

The  decision  In  that  case  governs  the  pres- 
ent (me.  The  executor  here  has  been  charged 
with  his  Indebtedness  to  the  testatrix  by  de- 
cree of  the  Judge  of  probate.  The  liability  of 
the  surety  cannot  depend  on  the  question 
whetitier  be  is  secured  against  loss.  The  de- 
cree of  the  probate  court  charging  Daniel 
Barnard,  as  executor,  with  the  amonnt  ct  his 
debt.  Is  conclusive  until  reversed  uptm  appeal, 
and  cannot  be  attacked  collaterally. 

In  Lyon  v.  Osgood,  58  Vt  707.  7  AtL  6,  the 
^ecutor's  Indebtedness  to  the  testator  was 
$0,608.82,  and  all  the  other  assets  were  <»ily 
(427.  In  a  bin  In  equity  brought  by  a  surely 
to  restrain  an  action  against  him  on  the  bond, 
the  court  held  that  he  was  liable  as  surely 


for  only  such  part  of  the  debt  as  the  executor, 
at  the  time  he  was  aK>oInted  or  afterwards, 
was  able  to  pay.  Among  other  things,  the 
court  say  (pages  714,  T16,  68  Vt.,  and  page  7, 
7  AtL):  "If.  at  Oie  time  the  surety  assumes 
rasponsiblllty.  the  execator  Is  able  to  pay  his 
debt  to  the  estate,  or  afterwards,  during  the 
settlement  ot  the  estate,  he  becomes  able  to 
pay  it  the  surety  is  responsible  tor  it  as  as- 
sets. The  executor's  failure  to  account  for 
his  debt,  when  he  has  the  power  and  means 
to  pay  It,  is  a  gross  vlolatimi  of  his  duty.  It 
cannot  be  hdd  to  be  a  breach  of  trust  for 
the  execator  not  to  do  what  Is  beyond  his 
power  and  c(»itr<^  to  perform,  whai  free 
from  laches.  *  *  *  In  the  absence  of  lacih- 
ee,  we  tlUnk  the  surety  is  liable  upon  bis 
bond  for  the  ^ecutor's  debt  only  to  the  ex- 
tent ot  the  executor's  ability  to  pay  it"  ThaX 
la  to  say,  the  surety  Is  liable  in  those  cases 
only  where  no  surety  Is  needed. 

In  Barker  v.  Irick,  10  N.  J.  Eq.  269,  271, 
272.  the  court  say:  "He  [the  surety]  Is  only 
bound  tor  the  faithful  performance  of  his  du- 
ties as  administrate.  It  could  be  no  breach 
of  trust  or  ddinquency  in  duty  for  the  ad- 
ministrator not  to  do  what  Is  beyond  bis  pow- 
er and  control  to  perform.  If.  under  such 
circumstances,  the  administrator  should,  In 
the  settlement  of  his  accounts  with  the  court, 
charge  himself  with  the  debt,  and  the  ac- 
counts should  be  passed  In  sudi  a  shape  as  to 
bind  the  surety  for  the  debt  the  surety  woold 
be  relieved,  upon  application  to  the  proper 
tribunal,  from  such  responsibility.  It  would 
be  a  fraud  on  the  surety  to  exact  the  debt 
from  him,  whether  the  administrator  did  or 
did  not  by  his  mode  of  accounting,  contem- 
plate a  fraud.  But  If,  at  the  time  the  surety 
assumes  his  responsibility,  the  administrator 
owes  the  estate,  and  Is  solvent  and  able  to 
pay,  the  amount  of  the  debt  will  be  condder- 
ed,  in  law  and  equity,  as  so  much  money  in 
his  hands  as  administrator  ai  the  time,  and ' 
consequently  the  surety  will  be  respontible 
for  it  It  is  the  duty  of  the  administrator  to 
collect  the  debts  of  the  estate  without  de- 
lay, and  certainly  any  delay  which  places  the 
debt  he  himself  owes  the  estate  In  jeopardy, 
and  results  In  Its  loss.  Is  a  gross  violation  ot 
his  duty  as  administrator."  In  other  words, 
in  New  Jersey  as  in  Vermont  when  the  ex- 
ecutor Is  8(dvait  and  able  to  pay,  and  no 
surety  Is  needed,  the  surety  Is  responslUe  for 
his  debt;  bat  when  the  executor  is  unatrie  to 
pay,  and  a  surety's  liability  would  be  valu- 
able, Qie  surety  Is  not  liable. 

The  defendants,  as  saretles  of  Daniel  Barn- 
ard, are  conduded  by  the  decree  made  «i  tte 
settlement  ot  his  account  They  are  privies 
to  that  decree.  Heard  v.  Lodge.  20  Pick.  53, 
68,  and  cases  before  dted:  Towle  v.  Towle, 
46  N.  H.  4S1,  484.  To  the  decree  made  on 
settlement  ot  James  B.  Barnard's  account, 
as  administrator  de  bonis  non  of  saixa  Bean's 
estate,  they  are  not  inrlvles,  bat  mere  stran- 
gers. They  are  not  bound  by  It  snd.  Inas- 
much as  they  are  not,  neither  Is  James  B. 
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Buiiaid  bonnd  by  it  aa  against  tbem.  Ma- 
liagaii  V.  Mead,  63  N.  EL  130,  132,  S  Att.  919; 
Paiker  r.  Moore,  09  N.  H.  454,  4S8;  Hale  T. 
Wood%  9  N.  H.  108.  10& 

Tlioiigh  the  legal  Intereat  In  the  ram  doe 
la  lo  Jamea  E.  Barnard,  tbe  eqnltaUe  and 
bencOdal  Interest  Is  In  Sarah  B.  Elliott  If 
tbe  money  should  come  to  the  hands  of  Barn- 
ard, he  would  be  bound  to  pay  orer  the  same 
exact  sum  to  her.  Under  these  drcumatan- 
oe^  no  objection  is  percelred  to  an  ameod- 
ment  naming  her  as  the  party  In  Interest  and 
to  Oie  issue  ot  an  execution  for  her  use. 
Pub.  St  c.  199,  H  B-&  The  sum  due  to  bee 
la  admitted,  and,  In  sudi  case,  a  decree  ct 
the  Judge  <tf  probate  that  the  amount  be  paid 
is  not  necessary  to  a  suit  on  the  bond.  Gook- 
In  r.  Holt  8  N.  H.  892;  Judge  of  Probate  t. 
Briggs.  5  N.  H.  66,  69.  70;  Judge  of  Probate 
T.  Emery,  6  N.  H.  141;  Judge  ot  Probate  t. 
Locke,  Id.  896;  Judge  of  Probate  t.  Adams, 
49  N.  H.  ISO.   Case  discharged. 

BLODOBTT  and  FABSONS,  JJ.,  did  not 
Bit  CECASB,  J.,  dissented.  Tbe  otbna  eoor 
cured* 


Cn  Conn.  46S) 

BBEBT  T.  BBID6EP0BT  GUN  IMPLE- 
MENT CO. 

(SuiHwme  Court  of  Errors  ot  Oumectlcnt 
Not.  28. 1809.) 

liaiTBR   AMD  BBSTANT— NEIOLIOBHCft-BUIt- 
BBN  or  PROOr-CONTRIBUTORT  NBGU-  • 
OBNCB-OFBRATIOH  OF  MACHINBRY. 

1.  An  aatomatic  drop  press  was  operated  hy 
two  levers,  one  od  each  nde,  bat  It  had  been  so 
adjDflted  that  it  was  worked  by  tbe  left  lerer 
akne,  tbe  right  lerer  being  left  haoKing  from  the 
ride  ot  the  machine.  When  the  left  lever  was 
raised,  a  hammer  would  fall  and  rise  continuone- 
ly;  and  when  the  lever  was  released  it  would  fall 
at  its  own  weleht  and  the  hammer  remain  sns^ 
poided.  Hie  n^t  lerer  was  so  connected  with 
the  ivess  th&t  u  pressed  laterally,  it  prerented 
the  left  lerer  from  falling,  by  reason  of  wUch 
the  hammer  continued  to  more.  As  pieces  of 
metal  were  hammered,  they  were  poshed  onto  a 
flat  anrface,  and  gradually  worked  orer  the  ride 
Into  a  box,  and  were  liable  to  give  tlie  right  lerer 
snffldent  pressure  to  prermt  the  left  lever  from 
falllDg;  which  efFeet  was  known  to  the  master, 
but  was  not  known  or  communicated  to  the  serr- 
ant  and  could  not  have  been  ascertained  by  him 
from  cAserratlon.  llie  latter  tied  up  the  left 
lever  to  keep  it  from  falling  and  stopping  the 
movement  of  tbe  hammer.  It  was  necessary  for 
him  to  place  his  band  under  the  hammer  each 
time  to  pmib  the  flattened  metal  away,  and, 
haTing  slipped  the  string  from  the  lever,  he  as- 
sumed it  would  fall  and  atop  the  hammer,  and 
so  placed  his  hand  under  the  hammer,  and 
poshed  the  metal  away;  bat  the  nressure  of  the 
metal  on  the  right  lerer  prevented  the  left  lever 
from  falling,  and  the  hammer  fell  and  crushed 
his  thumb.  Betdy  In  an  action  against  the  mas- 
ter, that  the  evidence  failed  to  simport  the  bur- 
den of  showing  freedom  from  nqrngence  cast  on 
Um  br  permitting  defanlt. 

2.  It  not  being  shown  that  tying  up  the  lever 
was  connected  with  its  faiinre  to  fall  when  tbe 
string  was  removed,  the  evidence  failed  to  show 
contrtbatory  negligence  of  the  servant. 

3.  Had  it  been  shown  that  tying  np  the  lever 
contributed  to  prevent  it  from  falling,  the  fact 
that  each  action  was  necessary  to  permit  the 


servant  to  run  the  machine  fast  enonglt  te  earn 
ordinary  wages  woold  not  hare  reUered  Un 
from  the  charge  of  cootributory  segligenea. 

Appeal  from  court  of  common  pleaa,  Fair- 
field county;  Howard  J.  Onrtla,  Judge. 

Aetloo  Victor  Bbert  against  On  Brtdge- 
port  Onn  Inqdanoit  Oompanj.  Fmn  a 
Judgment  for  plalntlCT,  defendant!  appeal 
Affirmed. 

Tbe  defendants  bavbig  snffoed  a  default 
the  following  are  the  material  facta  found 
by  the  court  upon  the  hearing  In  damages; 
The  plalntilf,  an  employ^  of  the  defendants, 
was  working  an  automatic  drop  preea.  mn 
by  imwer.  This  press,  as  originally  «m- 
Btmcted,  was  operated  bj  two  hand  terecs, 
one  on  each  side  of  the  press.  By  working 
these  two  levers,  a  hammer  weighing  260 
pounds  was  lifted  power  10  or  12  Inches, 
and  then  permitted  to  drop  of  Ita  own  weight 
upon  a  plate,  upon  which  the  piece  of  metal 
to  be  flattened  was  placed.  The  defendants, 
to  obviate  the  slow  method  of  working  the 
machine  by  two  lerers,  so  adjusted  It  that 
tbe  light-hand  lever  was  not  used,  but  the 
machine  was  worked  by  the  left-hand  leva 
alone.  The  right-hand  lever,  which  Is  a  han- 
dle hanging  from  the  aide  of  the  madiine, 
and  whldi  was  of  no  further  use  and  could 
hare  been  removed,  was  left  upon  tbe  ma- 
chine after  the  change  was  made.  Tbe 
right-hand  lever  was,  at  the  time  of  the  acci- 
dent eo  connected  with  the  Internal  mechan- 
ism of  the  press  that  If  subjected  to  continu- 
al lateral  tMiessure  from  the  inside,  it  affected 
the  left-hand  lever  so  that  the  latter,  when 
raised  up.  did  not  fall  back  of  Its  own  weight 
as  usual,  but  remained  op,  and  tbe  hammer 
then  had  a  continuous  up  and  down  move- 
ment The  left-hand  lever  (when  not  so  af- 
fected). If  raised,  caused  the  hammer  to  fall 
and  rise,  and,  when  said  lever  was  let  to 
fall  back  of  ita  own  weight  it  caused  the 
hammer  to  remain  op  10  or  12  Inches  above 
said  plate.  Tbe  press  was  used  to  flatten 
pieces  of  metal.  The  pressman  placed  the 
piece  of  metal  on  the  plate  beneath  the  ham- 
mer with  bis  hand.  This  movement  neces- 
sarily carried  the  hand  under  tiie  hammer. 
After  the  metal  was  struck  by  the  hanuner, 
the  pressman  used  the  piece  of  metal  next  to 
be  flattened  to  push  the  one  last  flattened 
oft  tbe  plate,  and  so  on  continuously.  Tbe 
pieces  of  metal  thus  poshed  from  the  plate 
fdl  on  a  flat  surface  of  the  machine,  and 
gradually  worked  over  the  side  of  tbe  press, 
Into  a  box  placed  to  receive  them.  Said  pieces 
of '  metal,  when  so  working  over  the  side 
of  the  machine,  were  liable  to  give  said  right- 
hand  lever  a  lateral  pressure  sufficient  to  pre- 
vent the  left-hand  lever  from  falling,  and 
thus  to  cause  said  hammer  to  rise  and  fall 
continuously,  and  said  possilde  effect  was 
known  to  tbe  defendants.  Said  possible  ef- 
fect was  not  known  to  the  plaintiff,  and 
could  not  be  known  to  him  from  observing 
and  working  the  machine.  Said  effect  was 
very  dangerous  to  the  pressman,  however  tine 
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macnine  wa>  worked,  and  tb»  plaintiff  waj 
never  told  of  such  danger.  Tbe  defendant! 
were  negligent.  In  that  they  did  not  use  rea- 
BonaUe  care  in  providing  a  reasonably  safe 
drop  press  for  the  plaintiff  to  use,  said  press 
being  unsafe  for  the  above  reasons.  TbA 
Idaiotiff,  when  first  put  to  work  upon  this 
machine,  found  that  employes  of  the  defend- 
ants worked  tbe  same  by  tying  up  the  said 
left-band  lerer,  and  thus  giving  the  hammer 
a  continuous  up  and  down  movement  of 
about  109  strokes  a  n^nute.  The  plaintiff 
also  found  that  the  pay  for  work  upon  said 
machine  was  by  tbe  piece,  and  that  only 
trifling  wages  could  be  earned  by  so  slow  a 
method  of  working  tbe  press  as  raising  said 
lerer  up  and  letting  it  fall  back  at  each 
stroke  of  the  hammer,  and  that,  in  order  to 
earn  ordinary  wages,  it  was  necessary  to  in* 
crease  the  speed  by  getting  a  continuous  mo- 
tion of  tbe  hammer  by  tying  up  the  left- 
hand  lever.  No  evidence  of  the  actual  amount 
of  wagee  paid  this  plaintiff  was  offered  or 
received.  The  forgoing  was  a  general  state- 
ment of  the  plaintiff  made  on  croBS-examl na- 
tion. For  some  two  months  prior  to  said 
day  he  had  worked  at  the  machine,  and  when 
engaged  thereon  bad  tied  up  said  lever,  and 
had  not  been  stopped  from  so  doing,  or  in- 
formed that  there  was  any  rule  to  the  con- 
trary. On  the  day  In  question  the  plaintiff 
had  ftbont  two  hours  of  work  on  tbe  press, 
and  he  wwked  the  same  as  above  described. 
When  the  last  piece  of  metal  had  been  put 
npon  the  plate  and  hammered,  he  turned  to 
slip  the  string  from  said  lever,  and  bring  the 
hammer  to  a  rest,  before  removing  said  metal 
from  the  plate.  He  slipped  the  string,  and, 
assuming  that  tbe  lever  would  foil  as  usual 
and  stop  the  hammer,  he  thrust  his  band  for- 
ward to  remove  the  metal  from  the  [date  as 
the  hammer  rose,  but  the  hammer  fell  again, 
and  crushed  his  thumb.  This  falling  of  the 
hammer  was  occasioned  by  the  pieces  ct 
flattened  metal  pressing  against  said  right- 
hand  lever,  and  effecting  the  internal  mech- 
anism of  the  press  so  that  the  left-hand  lever 
could  not  fall.  The  plaintiff  was  not  guilty 
of  n^Ugence  in  any  way  whatever.  He  fol- 
lowed his  usual  custom  in  permitting  the 
pieces  of  metai  to  gradnally  work  over  the 
side  of  the  machine  into  the  box.  Upon  tbe 
foregoing  facts,  the  def^dants  chiimed  tliat 
they  were  not  guilty  of  negllgoice  In  not  re- 
moving said  right-hand  lerer  from  said  ma- 
rine, aud  that  the  plaintiff  was  guilty  of 
contributory  negligence  in  tying  up  said  left- 
hand  lever,  and  in  permitting  said  pieces  of 
metal  to  accumulate  upon  said  machine,  and 
in  placing  his  hand  beneath  said  hammer 
when  removing  said  last  piece  of  metaL 
These  claims  the  court  overruled,  and  ren- 
dered Judgment  for  substantial  damagea 
These  adverse  rulings  of  the  court  were  the 
detendanta'  reasons  of  ^ipeal. 

Bdwin  F.  Hall,  for  appellant!.  Bacon 
Wakemaa,  for  appellee. 


BAZJ^  J.  (after  stating  the  facta).  As  the 
default  Imposed  upon  the  defendants  the  bur- 
den of  proving  either  that  they  were  not  neg- 
ligent, as  alleged  In  the  complaint,  or  that 
the  plaintiff's  own  negligence  essentially  con- 
tributed to  cause  his  Injury,  the  Judgment  for 
substantial  damages  must  stand,  unless  tbe 
facta  found  show  that  the  court  committed 
some  error  of  law  In  ruling  that  the  defend- 
ants had  failed  to  establish  either  ot  these 
propositions.  Lawler  t.  Railway  Co.,  72 
Conn.  74,  43  Atl.  546. 

The  defendants'  flrtt  claim  is  that  the  court 
erred  In  not  deciding,  upon  the  facta  proved, 
that  the  defendants  were  without  negligence. 
At  the  'time  of  the  accident  the  drop  press 
operated  by  the  plaintiff  was  so  constructed 
that,  when  the  left-hand  lever  was  raised,  the 
hammer  would  fall  and  rise,  and  so  move 
continuously  while  the  lever  remained  raised; 
and  the  machinery  of  the  press  was  supposed 
to  be  so  adjusted  that  when  tbe  pressman  re- 
leased the  raised  lever  It  would  fall  of  Its 
own  weight;  and  that  another  blow  would 
not  be  given  by  the  hammer  until  the  lever 
was  again  raised,  but  that  It  would  remain 
suspended  10  or  12  inches  above  the  plate 
upon  which  the  pieces  of  metal  to  be  struck 
by  tbe  hammer  were  placed  by  the  person 
operating  the  press.  To  prevent  the  hammer 
from  falling  upon  the  hand  or  arm  of  the 
pressman  engaged  in  ronoving  from  the  plate, 
in  the  ordinary  manner,  the  stamped  pieces 
of  metal,  after  he  had  released  tbe  raised 
lever,  it  became  of  the  highest  Importance 
that  there  should  be  nothing  in  the  mechan- 
ism or  condition  of  the  press  which  would  • 
prevent  the  lever  from  falling  of  Its  own 
weight,  and  stopping  tbe  movement  of  tbe 
hammer.  The  accident  in  question  o<»nirred 
because  tbe  lever,  when  released,  failed  to 
.fall  of  Its  own  weight,  and  stop  the  hammer, 
as  It  was  designed  to.  The  reason  It  did  not 
fall  was  that  pieces  of  flattened  metal,  press- 
ing against  another  lever  attached  to  the 
right-hand  side  of  the  press,  so  affected  its 
Internal  mechanism  that  the  left-hand  lever 
could  not  fall.  This  second  lever  had  become 
useless,  and  could  have  been  removed,  and 
the  danger  of  so  Impeding  the  action  of  the 
left-hand  lever  obviated.  It  was  known  to 
the  defendants  that  while  it  remained  bang- 
ing from  the  right-hand  side  of  the  press  it 
might  thus  affect  the  proper  action  of  the 
left-hand  lever.  This  danger  was  not  com- 
municated to  the  plaintiff,  and  was  not 
£nown  to  him,  nor  was  It  observable  from 
working  the  machhie.  Upon  these  facts,  we 
cannot  hold  that  the  trial  court  erred  In  rul- 
ing that  the  defendants  had  ^ed  to  prove 
that  they  were  free  from  negligence. 

The  defendants*  second  claim,  thjit,  upon 
the  facts  found,  tbe  court  erred  In  deciding 
that  the  defendants  hod  failed  to  prove  con- 
tributory negligence  of  the  plaintiff,  is  not 
supported  by  the  finding.  There  would  be 
much  force  in  the  argument  that  the  injury 
was  tbe  result  of  the  plaintiff's  own  act  ta 
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operating  tbe  machine  In  an  improper  man- 
ner, it  It  either  appeared  that  the  accident 
liappened  while  the  left-hand  lever  was  fas- 
tened In  an  upright  poBltlon,  or  that  tbe  tying 
np  of  that  lever  in  any  way  prevented  it  from 
falling  of  its  own  weight  after  tbe  faatenlng 
bad  been  removed.  But  the  blow  of  tbe 
hammer  which  Injured  the  plaintiff  waa  given 
after  the  removal  of  tbe  fastening,  and  tbe 
court  has  not  found  that  the  fact  that  the 
lever  had  been  tied  up  caused,  or  was  In  any 
way  connected  with,  the  failure  of  tbe  lever 
to  fall  when  the  string  was  slipped  off.  If 
the  failure  of  the  lever  to  fall  was  due  to  tbe 
Improper  manner  of  operating  the  press,  wltb 
tbe  lever  fastened  in  an  upright  position,  It 
was  for  tbe  defendants,  upon  whom  rested 
tbe  burden  of  proving  contributory  negligence, 
to  establish  that  fact  Tbe  finding  is  that, 
from  the  pressure  of  the  pieces  of  metal 
against  the  right-hand  lever,  there  was  dan- 
ger to  the  pressman,  however  the  macbldb 
waa  worked,  and  that  "tbe  plaintiff  was  not 
guilty  of  negligence  In  any  way  whatever." 
Had  It  been  shown  that  the  tying  of  tbe 
lever  contributed  to  prevent  it  from  falling, 
the  fact  that  it  was  necessary  to  so  fasten 
it  np  to  enable  the  plaintiff  to  earn  ordinary 
wages  would  not  have  relieved  him  from  tbe 
charge  of  contrltutory  negligence.  There  la 
no  ttnor.  The  other  judges  ooncnrred. 


<n  GooB.  S9T) 

WALSH  et  al.  V.  HATBS. 
(Supreme  Court  of  Errors  of  Conaecticut.  Nov. 
29,  1899.) 

lOBOLIOBNGB  — SUBSTANTIAL    DAHAOTO  — XM> 
■UTFICIBNT  BVIDBNCB-APPBAL— BX- 
OBPnOHS  TO  FIMDINOB. 

1.  The  nere  fact  tbat  a  cake  of  ice  Jolted  ont 
4tf  an  ice  wsgon  while  the  horses  were  trotting 
np  a  hill,  injuring  a  child  who  was  hanging  on 
no  rear  end  of  the  wagon,  is  not  saffidoit  evi- 
dence of  negligence  to  aothorize  a  indgment  for 
damages,  though  tbe  persons  in  charge  of  the 
wagon  knew  that  children  were  la  the  habit  of 
hanging  on  Ice  wagons,  and  that  snch  ddld  was 
hanging  on  the  wagon  at  the  time  of  the  acd- 
dent 

2.  Under  Pub.  Acts  1897.  p.  890,  S  9.  relating 
to  Hppeals,  requiring  that  exceptions  to  find- 
tngs,  or  to  refusals  to  make  certain  findings, 
shall  be  annexed  to  the  motion  to  correct  or  alter 
the  findings,  such  exceptions  can  only  be  taken 
at  the  time  of  making  a  motion  for  the  cor- 
rection or  alt«ation  m  the  findings,  and  as  a 
part  of  it 

Appeal  from  superior  court,  New  Haven 
eonnty;  Alberto  T.  Boraback,  Judge. 

Actions  by  Thomas  Walsh  and  Coleman  T. 
Walsh,  respectively,  against  Thomas  H.  EUiyea, 
for  personal  Injuries.  From  a  Judgment  for 
mmilnal  damages  In  each  case,  plaintiffs  ap- 
peal.  No  error. 

The  flndhig  stated  tbe  foUowUig  facta:  On 
July  11,  1898,  Coleman  T.  Walsh  was  a  strong 
and  healthy  child,  nearly  five  years  old. 
Thomas  Walsh  Is  his  father.  Tbe  defendant 
had  been  an  Ice  dealer  In  Waterbury  for  two 
years.  On  said  day  a  delivery  wagoo  of  the 
defendant,  drawn  by  two  steady  trade  horses, 


12  years  old  or  mi»«,  tbat  bo  bad  used  Is  ttw 
business  for  years,  was  being  driven  by  one 
of  bis  BOTvants  southward  along  Blver  street 
In  Waterbury,  towards  Washington  street  A 
helper  was  also  on  board  of  it  Blver  street 
rose  by  a  grade  of  6  per  cent  as  It  ran  south 
to  meet  Washington  atreet  and  Washington 
street  rose  by  a  grade  of  10  per  cent  from  tbe 
River  street  crossing  towards  the  east  There 
was  a  rough  and  uneven  crossing,  constructed 
of  stone  bloclcs,  over  which  the  wagon  had  to 
pass  as  It  entered  Washhigton  street  &i>d  a 
similar  one  as  It  passed  eastward  along  that 
street  from  the  Blver  street  crossing.  The 
wagon  contained  six  cakes  of  Ice,  each  weigh- 
ing from  150  to  200  pounds,  which  had  Just 
been  carefully  arranged  upon  the  bottom  of 
tbe  wagon  so  as  to  prevent  them  from  falling 
out  It  bad  a  tailboard  a  foot  high,  drawn 
very  near  the  ends  of  tbe  sides  of  tbe  wagon, 
In  a  position  almost  vertical,  and  securely 
chained  in  place.  It  was  the  habit  of  small 
children  to  hang  on  to  the  hind  end  of  this  and 
other  ice  wagons.  This  was  known  to  the  de- 
fendant and  to  said  servants;  also,  to  said 
Coleman's  father  and  mother.  On  said  day, 
at  about  4  o'clock  In  the  afternoon,  Coleman, 
together  with  two  other  little  boys,  ran  np 
behind  the  wagon  of  the  defendant  to  take 
hold  of  the  tailboard,  when  it  was  26  or  80 
feet  north  of  Washington  street  on  Rlvei 
street,  and  bung  onto  tbe  end  of  said  wagon 
while  It  was  In  motion.  The  other  children 
were  on  either  end  of  the  tailboard,  and  Colo 
man  was  In  tbe  middle,  betweot  tiiem.  Tbe 
wagon  turned  into'  Washli]i;ton  street  to  go  np 
that  atreet  towards  the  east  sud  Just  then  tbe 
driver  saw  the  three  children  hanging  on  to  the 
tailboard.  He  shouted  to  them  to  g^  off  tbe 
wagon  and  keep  away  from  there,  or  th^ 
would  be  hurt;  waving  his  hand  to  them  at 
the  same  time.  The  three  children  thereupon 
dropped  off  from  the  end  of  ftM  wagon  to  tbe 
street  Immediately  thereafter,  and  Just  as 
the  wagon  was  being  turned  up  Waahington 
street  the  three  children,  In  the  same  relative 
positions  as  before,  ran  back  again,  and  again 
caught  onto  tbe  tailboard.  About  this  time 
the  helper  liappened  to  look  bade,  and  saw 
them  again  on  tbe  tailboard,  and  immediately 
shouted  to  them  to  get  off.  Immedlatd^ 
thereafter  the  off  bind  wheel  of  tbe  wagon 
went  into  a  depression  In  tbe  street  thereby 
producing  a  sudden  Jolt  which  so  shook  the 
wagon  that  one  of  the  blocks  of  Ice  bounded 
into  the  air,  slipped  over  the  tailboard,  knocked 
the  child  Coleman  T.  Walsh  onto  tbe  street, 
and  fell  upon  his  right  1^.  producing  the  In- 
juries set  forth  In  the  complaints.  At  tbe 
time  that  the  defendant's  horses  turned  tlie 
corner  of  Blver  street  and  began  to  ascend 
Washington  street,  they  Quickened  their  pace 
from  a  slow  walk  Into  a  fast  walk  or  a  slow 
trot  OS  tbey  felt  the  weight  of  tbe  wagon 
upon  the  ascent  of  the  hill.  Tbe  floor  of  the 
ice  wagon  was  what  is  called  a  "two-decker." 
The  floor  In  the  forward  end  of  tbe  wagon  is 
about  12  inches  higher  than  tlie  floor  at  the 
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tafl  end  of  tbe  wagon.  Tb^  wagon  was  4  feet 
wide.  The  apper  deck  was  8  feet  4  Inches 
long,  and  the  lower  deck  6  feet  8  Inches  long 
from  the  tailboard  to  the  upper  deck.  No  wit- 
nesa  saw  tbe  cake  of  Ice  falling  until  It  struck 
the  boy.  The  wagon  and  all  appliances  there- 
of were  In  sound  and  good  condition.  The 
senrants  of  the  defendant  upon  said  wagon 
were  sober  and  competent  men,  and  exercised 
due  care  in  the  control  and  management  of 
said  team,  wagon,  and  tbe  contents  of  the 
latter.  On  these  facts  the  plaintiffs  claimed 
that  (a)  the  defendant  was  liable;  and  (b) 
was  i^igent;  (f)  that  they  did  not  show  that 
be  was  not  liable;  and  (1)  that  the  mere  fact 
that  a  oake  of  Ice  weighing  between  IGO  and 
aoo  pounds  fell  out  of  tbe  rear  end  of  tbe 
defendant's  wagon  passing  along  tbe  public 
highway,  driven  by  tbe  defendant's  servants 
on  the  defendants  business,  where  tbe  persons 
driving  knew  that  children  were  in  the  habit 
of  banging  onto  tbe  tall  ends  of  Ice  wagons, 
and  that  Coleman  Walsh  was  at  tbe  time  of 
his  injury  tmnging  (mto  the  tall  end  of  tbe 
def^danfs  Ice  wagon,  was  of  Itself  sufficient 
to  antiiorlze  a  Judgment  for  substantial  dam- 
ages against  tbe  defendant  In  favor  of  tbe 
boy,  and  also  In  favor  of  tbe  father.  The 
court  found  that  the  accident  was  xmavoldatde, 
and  in  no  way  attributable  to  tbe  negligence 
of  the  defKidant  or  his  servants,  and  over- 
ruled claims  "a,"  "b,"  and  *f,"  and  ruled,  In 
accordance  with  certain  other  dalms  made  by 
fbe  plaintiffs,  that  Coleman  T.  Walsh  did  not 
contribute  to  bis .  Injuries  by  bis  own  negli- 
genoe,  that  his  parrats  did  not  contribute  to 
bis  luxuries  by  their  n^Ugence,  that  the  bur- 
den of  proving  that  the  defendant  was  not 
negligent  was  on  tbe  defendant,  that  the  bur- 
den of  proving  that  the  ^alntlff  was  guilty  of 
contributory  negligence  was  on  the  defendant, 
and  Uiat  the  facts  did  not  establish  contrlbu- 
tory  negligence  on  the  part  of  Coleman  T. 
Walsh  or  of  bis  father  or  mother,  and  there- 
upon rendered  Judgment  In  each  case  that  the 
plaintiff  diould  recover  nominal  damages.  No 
ftn^^ltiy  was  made  as  to  any  ruling  on  claim 
'%**  except  the  statement  that  all  claims  made, 
not  warranted  by  or  pertinent  to  tbe  facts 
found,  were  for  those  reasons  OTerruIed.  Aft- 
er the  finding  was  filed,  tbe  plaintiffs,  on 
May  lOtb,  20th,  and  28d,  filed  successively 
written  "requests"  for  certain  changes  in  it, 
some  of  which  were  allowed,  and  are  Incor- 
porated in  tbe  facts  above  stated,  and  others 
were  refused.  No  exceptltms  to  any  finding 
of  fact,  or  to  any  refusal  to  find  a  tact  ac- 
cording to  the  draft  of  a  finding  originally  fil- 
ed by  the  plaintifCs,  or  according  to  any  sub- 
sequent request  by  the  plaintiffs,  were  annexed 
to  any  ot  Qiese  requests.  On  May  26th  the 
plalntlffa  filed,  as  a  separate  paper,  written 
exceptions  of  the  nature  above  described,  em- 
bodying therein  a  request  for  tbe  certlflcatioo 
of  evldoKe,  npon  which  ewtaln  evidence  was 
certified  up  as  reqaested. 

John  O'Neill,  for  appellants.  Luclen  F. 
Burpee  and  Wilson  H.  Pierce,  for  appellee. 


BALDWIN,  J.  (after  stating  the  factq). 
The  comi^alnts  In  these  actions  cbaige  tbe 
defendant  with  negligence— First,  in  loading, 
bis  wagon  with  large  cakes  of  Ice,  one  placed 
00  top  of  another,  without  being  secured  In 
any  way  whatever  so  as  to  prevent  them  from 
falling  out  of  tbe  back  end  upon  tbe  aUghtest 
Jar;  second.  In  failing  to  pat  In  the  tailboard; 
and,  third,  in  using  a  pair  ot  young  and  apir- 
Ited  horses,  and  urging  them  up  a  steep  grade 
with  tbe  whip,  when  be  knew  that  children 
were  in  tbe  babit  of  being  about  the  rear  end 
of  bis  wagon  for  the  purpose  of  getting  bita 
of  ice.  Tbe  defoult  threw  upon  bhn  tbe  bur; 
den  of  disproving  the  negligence  tlins  alleged, 
and  he  did  disprove  It  Tbat  a  large  cake  of 
ice  was  In  fact  Jolted  out  of  place  while  the 
horses  were  trotting  uphill,  and  flew  ont 
over  tbe  tallboardt  did  not  necessarily  Indi- 
cate any  want  of  ordinary  care.  It  waa  for 
tbe  trial  court  to  determine,  In  view  of  all 
the  attending  drctmstances,  whe^er  a  wagon, 
so  beavUy  loaded  coold  be  hauled  at  sndi  a 
rate  of  speed  over  a  rough  sfaHie  crossing, 
with  due  rc^rd  to  the  rights  of  those  who- 
might  be  found  upon  the  highway.  Tbe  boy 
who  was  injured  was  warned  ot  his  danger 
by  one  of  the  def  mdanf  s  servants  as  somi  aa 
bis  presence  was  observed.  Only  extraordi- 
nary precautions,  such  as  the  use  of  a  tall- 
board  extraordinarily  high,  could  have  pre- 
vented any  chance  of  such  an  accident  No- 
Buch  standard  of  care  coold  be  required  oo- 
tbe  part  of  tin  detmdant. 

Brror  Is  claimed  in  oremiUng  the  last  of 
the  clahns  ("1")  made  by  tbe  plalntlfCs  on  tbe- 
trfaL  This  dalm  wu  one  warranted  by,  taut 
pertinent  to*  the  fturts  found,  and  they  were 
entitled  to  ask  for  a  ruling  upon  It  No  harm, 
however,  waa  dona  the  omission  to  comply 
with  their  request  If  the  datan  had  beeo' 
held  good,  the  effect  ot  the  ruling  would  have 
beoi  simply  that  the  tall  ot  the  loe  waa  of 
ittelt  snffldent  ewidenae  to  auttiorlie  a  flkidlnr 
of  negligence  on  the  part  of  the  detendantTs 
swvants;.  hot  this  would  have  been  fiir  tsom 
equivalent  to  holding  that  It  xeqalred  ndi  a 
finding,  and  so  would  have  been  of  no  rea> 
service  to  tbe  jjdalntlfh.  That  particnlar  tact, 
however,  waa  not  sufficient  even  to  auQioxlK- 
the  award  of  substantial  damages,  unless  it 
was  One  to  negllgems  of  the  kind  chaxsed  In- 
tbe  complaint  The  defendant  was  entitled 
to  show,  and  had  shown,  that  Oils  was  not  the 
case.  The  claim  should,  tbetefere^  In  the 
form  In  whldi  it  was  presented,  have  been 
overruled.  The  plaintiffs  ui^  tlwt  it  Is  nqK 
ported  \ty  tiie  doctrine  stated  In  certain  de- 
cisions, that  he  whOt  tor  his  own  pocpoaea, 
brings  on  hia  lands,  and  maintains  there, 
anything  likely  to  do  mdachlef  if  It  eecsves. 
Is  prima  ftde  answerable  for  any  ^tam^g^ 
from  an  escape  not  occasioned  by  the  fiinlt 
of  him  who  suffered  them,  via  major,  the  act 
of  Ood,  or  the  acts  ot  ttaird  persons  whl^ 
there  was  no  reason  to  aDtlclpat&  Eletdier 
V.  Ryhinds.  L.  B.  1  Bxch.  265.  269,  L.  B.  8  H. 
L.  330;  Gorham  V.  Gross,  125  Mass.  232.  If 
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fhlB  be  the  law,  It  cannot  avaU  the  plaintiffs. 
wlUMB  cause  of  action,  as  tbey  state  it,  has 
not  onlf  been  disproved,  but  had  no  connec- 
thn  with  anytlUns  done  on  the  defendant's 
land.  See  Smith  T.  Uglit  Od..  120  Mass.'  818, 
820. 

The  reascms  of  appeal  founded  vpoii  vxeep- 
Hons  to  the  flndb^  or  to  refusals  to  majce 
certain  findings,  cannot  be  considered-  Such 
ezcqttloiis  can  only  be  taktfn  at  the  time  of 
maklnir  a  motl<m  tor  the  eonrectton  or  alter- 
ation of  the  flndhig,  and  as  part  of  IL  See 
Julian  T.  Oranlte  Oo.,  71  Ooim.  68!^  640,  42 
AtL  904.  The  object  of  this  statntcwy  prorl- 
Blon,  that  they  are  to  be  annexed  to  the  mo- 
tion (Fob.  Acts  188T,  p.  880,  I  8),  obTlously  Is 
that  the  trial  court  may  be  fully  KpSftiaeA  that 
tba  moTlng  par^  regards  them  as  ot  such  se- 
rious Importance  that,  if  his  motion  be  not 
granted,  they  win  be  pursued  by  appeal.  In 
the  case  at  bar  no  exceptions  ware  annexed 
to  any  of  the  four  motions  for  corrections  In, 
and  additions  to,  the  finding.  Bxceptinu 
wcm  subsequently  filed  as  separate  papers, 
but  it  does  not  ^pear  that  tiiey  were  erer 
bron^  to  tiie  attention  of  ^  trial  Judge. 
As  this,  however.  Is  a  formal  defect  In  a  new 
mattra  ot  procedure,  which  has  not  heretofore 
been  made  tiie  subject  of  fall  cmslderatimi 
by  this  court,  and  as  no  objection  to  the 
grounds  of  appeal  on  this  score  was  taken  by 
the  defendant,  we  have  examined  the  evidence 
which  was  certified  iqk  and  are  satisfied  that 
It  dlsdosM  no  reas(m  for  any  alteration  In 
the  finding  of  the  trial  court  Part  ot  the 
additions  requested  are  of  immaterial  or  mere- 
ly erldentlal  facts,  and  the  rest  6aaeem  mat- 
ters  as  .to  which  the  testimony  was  so  con- 
flicting that  the  court  m^fat  wdl  come  to  the 
conclusions  whidi  It  adi^ted.  There  is  no 
enw.  The  other  Judges  concurred. 


(71  Conn.  fSn 

BRBNNAN  t.  BERLIN  IBON-BBtDOIB  00. 

(Siqmme  Oourt  of  Brrcrs  of  OonnectieuL  Kor. 

28.  1890.) 

JTOOmifT-^BBB  JUDIOATA^^JU&T  TO  SBRV- 
ANIV-PLBADINa. 

1.  In  an  action  for  damases  Jodgment  was 
rendmd  for  defendant  on  demurm.  Plaintiff 
did  not  sppeal,  but  brouKbt  a  second  suit,  ob- 
taining a  Judgment,  which  was  set  aride  on  de- 
fendant's appeal  because  the  former  Jadgment, 
not  having  oeen  appealed  from,  was  a  bar  to  a 
second  suit,  and  the  caase  was  remanded  for 
tbe  assessment  of  nondnal  damages,  for  which 
Jadgment  was  rendered  at  defendant's  request. 
Meld,  that  the  Judgment  In  the  second  action 
was  no  bar  to  a  writ  of  error  from  the  first 
Judgment,  for  defendant,  by  the  judgment  for 
nondnal  damages,  having  established  that  the 
first  Judgment  secluded  i^iUntiff  from  maintain- 
ing his  second  action,  cannot  daim  that  the  first 
judgment  should  not  be  set  aside  because  plain- 
tiff successfnllT  maintained  the  second  action. 

2.  A  comfrfauit  stating  that  defendant,  having 
negligoitly  piled  certain  timbers  so  that  they 
woold  easily  fall,  left  them,  without  any  warn- 
ing to  plaintiff,  working  near  the  inle,  and  aver- 
ring that  because  of  such  negligence  plaintiff 
was  Injured  by  the  falling  of  the  timber,  de- 
scribes a  cans*  of  action  resulting  from  defend- 


ant's negligence,  and  not  one  fiom  Oe  nei^ 
gence  of  fellow  servants. 

8.  A  complaint  In  an  action  for  damages  sus- 
tained by  falling  Umber,  averring  that  luaintiff, 
while  assisting  in  certain  work,  was  standing 
near  the  timber,  In  the  erercise  of  doe  care.  Is 
suffldent  as  against  a  demurrer  that  irialntiff 
was  not  exercising  doe  care  when  injured. 

Error  from  superlw  court,  New  Haven 
county;  Milton  A.  ^umway,  Judge. 

Action  by  William  Brennan  against  the 
Berlin  Iron-Bridge  Company.  From  a  Judg- 
ment for  defendants  plaintiff  brings  error. 
Beversed. 

This  is  a  writ  of  error,  asking  tSiat  a  Judg- 
ment of  the  superior  cour^  rmkdered  Novem- 
ber 4,  1806,  la  which  the  plalntUZ  in  error 
was  plaintiff  and  the  defendant  In  error  was 
defendant,  be  reversed  and  set  aside,  and  for 
85,000  damages.  The  principal  error  asalgn- 
ed  Is  the  action  of  the  siv^or  court  in  atis- 
talning  the  defendant's  donurrer  to  ^e  com- 
plaint The  proceedings  had  in  that  action 
are  referred  to  In  Brennan  v.  Bridge  Cow,  71 
Conn.  478.  ^  AtL  620,  and  tiie  complaint 
wUch  iras  demurred  to  appears  in  a  foot^ 
note  to  the  oplnton.  The  grounds  of  tiie  de- 
murrer thus  sustained  were  substantially  as 
follows:  a)  That  It  appeared  from  tba  com- 
plaint that  the  plaintiff,  at  the  time  of  the  In- 
jury complained  of,  was  In  tin  posltUm  of  a 
servant  of  the  defendant;  (2)  that  no  acta 
constituting  negllgrace  of  the  defendant  were 
alleged;  (ff)  that  It  was  not  aUeged  that  the 
defendant  had  knowledge  or  notice  ot  tiie 
unsafe  condition  of  tiie  pile  of  timber;  <^ 
that  it  was  not  alksed  that  the  plaintiff  did 
not  have  equal  means  with  the  defendant  of 
knowing  of  the  unsafe  omdltion  of  the  pile 
of  timbers;  (JS)  tiiat  it  appeared  tiiat  tbe 
plaintiff's  injuries  were  received  through  the 
negligence  of  fellow  servants:  (6)  tiiat  It  did 
not  appear  that  the  plaintiff  was  In  Qie  oer- 
dse  of  due  care  the  time  of  the  injury. 
The  defendsnt's  answer  to  the  present  action 
contains  three  defenses.  The  first  and  third, 
which  allege  snbetantiaHf '  the  same  facta, 
are  special  defenses.  The  second  def raise  is 
tiut  there  is  nothing  emmeons  In  the  record 
of  the  Judgm«it  complained  of.  The  plain- 
tiff in  error  demurred  to  the  first  defense,  and 
denied  the  allegations  of  the  third  defense. 

John  O'Neill,  for  plaintiff  In  error.  WU- 
Uam  W.  Hyde  and  Seymour  a  Loomls^  for 
defendant  in  error. 

ANDREWS.  O.  J.  {after  stating  the  tact^. 
The  questions  presented  by  tiie  issues  raised 
upon  the  first  and  third  defenses  may  be  con- 
sidered together,  ^le  following  are,  sub- 
stantially, tiie  facts  admitted  by  tiia  plain- 
tiff's demurrer  to  tiie  first  defense:  In  the 
original  suit  by  the  plaintiff  In  error  against 
the  dtfendant  in  error  fCr  damages  for  per- 
sonal injuries,  brought  in  18B(^  the  defoidant 
demurred  to  tifee  complaint,  stating  six 
grounds  of  demurrer.  The  court  having  sus- 
tained this  demurrer  upon  all  the  grounds 
thereot  and  no  amendment  to  the  complaint 
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taftTtng  been  allowed,  Judgment  was.  In  No- 
T«mber,  1896,  rendered  for  the  defendant,  up- 
on the  gronnd  that  the  complaint  waa  thus 
ljunifilclent  In  a  lecond  salt,  brought  In 
1887,  tot  the  same  cause  of  actlta,  npon  a 
bearlns  In  damages  after  a  default,  la  wbldi 
hearing  the  court  held  that  the  first  judgment 
was  not  a  bar  to  the  maintenance  of  the  sec- 
raid  action,  the  plaintiff  obtained  a  Judgment 
tm  (8,000,  whldi,  upon  the  defendant's  ap- 
peal to  this  court*  was  set  aside,  and  the 
case  remanded  for  the  assessmrat  of  noml- 
nal  damages.  The  superior  court  thereupon, 
b7  direction  of  this  court,  assessed  nominal 
damages,  and  rendered  a  Judgment  for  the 
plaintiff  tot  ¥G0  as  sucb  nominal  damages. 
The  defendant  now  contends  that  these  facta 
constitute  a  bar  to  the  maintenance  of  this 
action  1^  writ  of  error,  or  that  these  facts 
tstap  the  plaJntlff,  or  are  a  waiver  of  the  er- 
rors, If  there  are  any,  in  the  proceedings  pi 
Oie  original  action.  The  argument  of  the  de- 
fendant la  that,  after  an  adverse  Judgment 
In  the  first  suit,  the  plaintiff,  by  a  second  ac- 
tion, obtained  a  favorable  Judgment,  In  which 
$50  was  awarded  to  him  as  the  compensation 
which  he  was  entitled  to  recover  for  his  In- 
juries; and  that,  having  taken  no  appeal  from 
the  Judgment  fixing  his  damages  at  a  less 
sum  than  he  claimed,  that  Judgment,  which 
Is  still  outstanding.  Is  a  bar  to  this  proceed- 
ing by  writ  ot  error.  But  the  Ju(^meat  for 
□omlnal  damages  was  rendered  at  the  defend- 
ant's request  After  the  default  it  was  the 
only  Judgment  which,  under  our  practice,  the 
court  could  have  rendered  upon  proof  of  facts 
showing  that  the  plaintiff  could  not  maintain 
his  action.  Had  the  defeildant  chosen  to 
plead  res  adjudlcata  as  an  answer,  instead  of 
suffering  a  Judgment  for  nominal  damages, 
and  proving  the  former  judgment  upon  the 
hearing  In  damages,  final  Judgment  would 
have  been  rendered  In  Its  favor  for  costs. 
The  defendant,  by  the  Judgment  for  oominal 
damages,  having  established  its  claim  that  be- 
cause of  the  first  Judgment  the  plaintiff  could 
not  maintain  his  second  action,  cannot  now 
be  heard  to  claim  that  the  first  Judgment 
should  not  be  set  aside  because  the  plaintiff 
successfully  maintained  the  second  action. 
Hie  Judgment  In  the  second  action  was  ren- 
dered at  the  direction  of  this  court,  and  the 
plaintiff  could  not  appeal  from  It  Mew  York, 
N.  H.  &  H.  R.  Oo.  V.  Fair  Haven  &  W.  R. 
Co.,  71  Conn.  6S1,  42  Atl.  652.  The  damages 
awarded  by  the  Judgment  were  not  compen- 
satory, but  were  nominal.  "  'Nominal  dam- 
ages' means  'no  damages.*  They  exist  only 
In  name,  and  not  In  amount"  Michael  v. 
Curtis,  60  Conn.  S60,  22  Atl.  049.  The  second 
Judgment  was,  in  effect,  a  Judgment  In  favor 
of  the  defendant  By  the  present  action  the 
plaintiff  Is  attacking  that  Judgment  By  ask- 
ing to  have  the  first  Judgment  set  aside,  he 
Is  seeking  In  a  proper  way  to  have  removed 
the  bar  which  prevented  the  prosecution  of 
his  second  suit  The  facts  allied  In  the  first 
defense  are  Insuffldent. 


Nor  do  they  constitute  an  estoppel  or  waiv- 
er, as  claimed  by  the  third  defense.  In  hold- 
ing, npon  the  defendant's  appeal  to  this 
court  from  the  Judgment  of  the  superior 
court  awarding  to  the  plaintiff  (3.000  dam- 
ages, that  the  Judgment  in  the  first  case  was 
a  bar  to  the  second  action,  two  Questions 
were  decided:  First,  that  the  Judgment  of 
the  superior  court  In  the  first  action  sustain- 
ing the  demuixer,  and  finding  the  complaint 
insufBclent,  was  a  Judgment  of  that  case  up- 
on Its  merits,  and  not  merely  upon  some 
formal  defect;  and,  second,  that  the  cause 
of  action  described  In  the  second  complaint 
was  also  described  In  the  first  As  that  ap- 
peal was  only  from  the  Judgment  la  the 
second  action,  we  could  not  review  the  rul- 
ings of  the  court  In  the  first  case,  and  there 
were  no  rulings  In  the  second  case  Involving 
the  question  of  the  suflldency  of  the  first 
complaint  The  decision  of  this  court  was 
that  the  Judgment  of  the  superior  court  that 
the  first  complaint  was  insufficient  not  hav- 
ing been  appealed  from,  was  a  valid  Judg- 
ment, binding  upon  the  parties,  and  a  bar 
to  the  maintenance  of  the  second  action; 
and  that  we  could  not,  upon  that  appeal,  re- 
view the  decision  of  the  superior  court  upon 
the  former  case.  Brennan  v.  Bridge  Co.,  71 
Conn.  493.  Atl.  OSS.  The  question  of  the 
sufficiency  of  the  first  complaint  Is  thus  pre- 
sented In  this  court  for  the  first  time.  The 
superior  court  sustained  the  demurrer  npcm 
all  the  grounds  alleged.  If,  therefor^  the 
complaint  Is  Insufficient  for  any  of  the  rea- 
sons assigned  in  the  demurrer,  the  Judgment 
should  not  be  set  aside.  The  con^lalnt,  as 
amended,  describes  sufficiently  clearly  in 
paragraphs  3, 4,  and  5,  as  acts  of  negligence 
committed  by  the  defendant  Itself,  the  piling 
of  the  timber  In  question  (apparently  before 
the  day  of  the  accident)  in  a  careless  and 
negligent  manner,  unsecured  In  any  way, 
and  so  that  they  would  fall  down  with  very 
little  Jar;  the  leaving  of  the  timbers  so  piled 
without  any  protection  or  warning  to  the 
plaintiff  or  to  any.  one;  the  careless  and 
negligent  omission  to  warn  or  notify  the 
plaintiff,  before  or  at  the  time  he  was  stand- 
ing near  the  pile,  when  called  there  on  the' 
day  of  the  acddeut;  and  alleges  that  In  con- 
sequence of  the  negligence  of  the  defendant 
as  aforesaid,  the  plaintiff,  when  called  there 
on  said  day,  by  bis  own  foreman,  from  his 
employment  In  the  annealing  department  of 
the  Naugatuck  Malleable  Iron  Company,  to 
assist  the  defendant  In  the  work  be  waa  proa- 
ecutlng,  was  Injured  by  the  falling  of  one  of 
the  pieces  of  timber  from  said  pile.  Without 
now  considering  the  effect  of  other  allega- 
tions of  the  complaint  this  language  de- 
scribes a  cause  of  action  resulting  from  the 
defendant's  n^llgence.  and  not  one  from  tbe 
negligence  of  those  who  stood  In  the  relation 
of  fellow  servants  to  the  plaintiff,  and  n^a- 
tives  the  existence  of  the  defects  alleged  In 
the  first  five  reasons  of  demurrer.  The  fifth 
paragraph  of  tibe  amended  complaint  alleges 
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tiiat  tbe  plaintiff,  "while  w  asslBtfng,  was 
standing  within  one  or  two  feet  of  uld  pile 
of  tlmben,  In  the  ezodn  of  doe  care."  If 
tUa  la  not  a  ■ofllclent  ttatement  of  the  facta 
Bbowlng  that  the  plaintiff  waa  not  golltT  of 
oontrlbntoty  negligence,  It  la  a  anflldoit  arer^ 
ment  to  answer  the  dalm  made  hy  the  rixUi 
reaaon  of  demnrrer.  which  lii  not  that  facte 
ahowlng  due  care  are  not  stated,  bnt  that  **ft 
doea  not  appear  that  the  plaintiff  was  In  the 
ezerdse  of  due  cue  at  tiie  ttme  ot  tbe  In- 
jur." The  complaint  was  not  Insufficient  In 
any  of  the  respects  claimed  In  the  demnrrer. 

It  Is  not  necessary  f or  ns  to  consldar  other 
assigned  errors.  There  waa  error  in  the  Judg- 
ment of  the  superior  court  complained  of,  and 
It  la  set  aside.  That  case  should  be  restored 
to  tbe  doAet,  flie  demnrr»  to  the  complaint 
ahould  be  ovemiled,  and  the  case  stand  to  be 
proceeded  wlOi  according  to  law.  The  otha 
Judges  concurred. 


(71  Oozm.  410) 

0.  VL  WnJitAMS  00.  T.  liAISS  at  al. 
(Snpreme  Court  of  Errors  ot  Oumectleut  Not. 

28.  1899.) 

OARNISHMENT  —  AOBNT  OF  NOKRBSIDBNT 
OARNISHBB-^URISDIOTION— FAKT- 
NERS—PLBADINO— APPEAL. 

1.  Under  Qen.  St  §S  1243.  1245,  aathoriclng 
aorlce  of  ffaniiabment  on  a  real^nt  agent  of  a 
noDrealdeiit  garnishee,  and  subjecting  property 
found  in  tbe  agent's  hands,  and  making  the  debt 
dne  from  the  garnishee  to  defendant  liable  to 
the  garnishment,  the  court  can  thus  obtain  Jurls- 
dlcnon  only  of  property  which  can  be  reached 
hy  its  process;  and  hence  where  service  is  made 
«n  one  ot  four  partners  of  a  foreign  firm,  as 
agent  of  the  firm,  he  Is  entitled  to  ai^ear  «pe- 
mlly.  and  have  the  eanse  erased  from  the  dock- 
et, unless  tbe  complaint  and  writ  or  retom  idiow 
that  some  part  of  the  co-partnership  business 
was  transacted  in  the  state,  or  that  he  had 
property  within  the  state  belonging  to  the  debt- 
or. 

2.  Where  a  writ  and  complaint  fail  to  show 
ittrisdictiooal  facts,  a  plea  in  abatement  is  nn- 
necessary,  and  hence  OTerruling  demurrer  to  the 
plea  Is  not  available  as  error. 

8.  Orerruling  of  deonnner  eoiaent  cannot 
be  made  ground  ot  appeal. 

Appeal  from  court  of  common  pleas,  New 
Lcmdon  county;  John  P.  Studley,  Judge. ' 

Action  by  the  G.  H.  Williams  Company 
against  one  Main  and  another.  From  an  or- 
der erasing  the  cause  from  the  doAet  fin- 
want  cf  jurisdiction,  plalntut  appeals.  Af- 
flnned. 

It  appeared  from  the  writ  and  complaint 
that  the  plaintiff  was  a  Connecticut  corpora- 
tion. The  directions  for  a  garnishment  were 
to  leave  a  copy  of  the  papers  "with  Freder- 
ick Holbrook,  William  B.  Cabot,  John  W. 
Daly,  and  James  W.  Rollins,  Jr.,  all  of  New 
York  City,  state  of  New  York,  co-partners 
doing  business  under  the  firm  name  of  Hol- 
brook, Cabot  A  Daly,  or  at  their  usual  place 
of  abode,  as  he  [they]  are  the  agents,  trus- 
tees, and  debtors  of  said  defendant,  and  hare 
concealed  hi  their  hands,  the  goods,  effects, 
and  estate  of  said  defendant,  and  are  Indebted 
to  them.  And  you  aie  furthn  commanded 


to  summon  said  garnishee  to  appear  before 
said  court  at  the  time  and  place  first  men- 
tioned, then  and  there  to  diadosa  on  oatb 
whether  he  [they]  have  concealed  In  their 
hands  the  goods,  effects,  or  state  of  said  de- 
fendant, or  are  Indebted  to  them.'*  The  ofll- 
cer's  return  was  aa  followa: 

"State  of  Connecticut,  New  London  Coun- 
ty—ss.:  New  London,  November  first,  1898. 
Then  and  there,  by  virtue  hereof,  I  attached 
as  the  property  of  the  withln-named  defend- 
ant all  goods,  effects,  moneys,  and  debta  due 
to  or  belonging  to  the  wlthln-named  defend' 
ant  and  in  the  hondi  or  possession  ot  the 
wlthln-oamed  gamtobee  by  leaving  with 
Jamea  W.  Rollins,  Jr.,  named  herein  as  gar- 
nishee, a  true  and  attested  copy  hereof  at 
least  twelve  days  before  the  session  of  the 
conrt  to  which  this  writ  Is  returnable,  said 
garnishee  being  herein  named  and  described 
as  the  ageifit,  trustee,  and  debtor  of  said  de- 
f^dant;  and  said  garnishee,  having  been  duly 
Inquired  of  by  me,  disposed  that  he  was  [they 
were]  Indebted  to  said  defendant  at  the  date 
ba«of  to  the  sum  of  9  ;  and  I  made  dili- 
gent search  throughout  my  precincts  for  other 
goods  and  estate  of  said  defendant  whereof 
to  attach,  bnt  could  find  none.  And  after- 
wards, on  the  day  of  1S9-,  I  left  with 

at  the  usual  place  of  abode  of  the  wlthln- 
named  defendant  a  true  and  attested  copy 
of  Cbe  within  writ,  summons,  and  complaint 
with  my  said  doings  thereon  Indorsed.  At- 
test: John  N.  Carroll,  Deputy  Sheriff. 

'Tees:  Miles  travel,  $1  90 

Copies,  7S 
Service,  12 
Indorsement,  87 

•«  14" 

A  plea  to  abatement  was  filed,  and  a  de- 
mnrrer to  It  was  overruled  by  agreement. 
An  oral  motion  to  erase  the  cause  from  the 
docket  was  then  made  by  the  defendants, 
and  granted;  a  judgment  being  entered  that 
It  be  80  erased  "for  lack  of  jurisdiction  appar- 
ent on  the  face  of  the  papers." 

Frank  T.  Brown  and  WOUam  J.  Brennan, 
for  appellant  Talcott  H.  Russell,  tat  appel- 
lees. 

BALDWIN,  J.  (after  stating  the  facts). 
The  offices  retain  states  that  service  of  the 
process  to  this  action  was  made  by  leaving  a 
copy  at  New  London  on  November  let  with 
one  ot  the  garnishees  named  to  the  writ,  and 
therein  described  as  co-partnm  and  InhaUt- 
anto  of  the  state  of  New  York;  and  also 
leaving  a  copy  afterwards  "with  at  the  usual 
place  of  abode  of  the  wlthto-named  defend- 
ant" Assuming  (wllhout  deddlngd  that  the 
latter  part  of  the  return  means  something, 
and  Is  not  the  roult  of  a  mere  oversight  to 
not  striking  out  part  of  a  printed  form,  It  la 
plato  that  as  the  place  of  abode  of  each  of  the 
defendants,  according  to  Uie  writ  was  to  an- 
other state,  the  copy  so  left  with  him  or  tibem 
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there  could  not,  standing  alone,  avail  to  sap- 
port  tbe  Jurisdiction  of  a  Connecticut  court 
Gen.  St  SS  1243,  1245,  provide  that:  "ProcesB 
of  foreign  attachment,  when  the  garnishee 
does  not  reside  In  this  state,  but  is  engaged  In 
the  transaction  of  bualness  therein  by  an 
agent  or  agents,  may  be  served  on  such  gar- 
nishee, by  leaving  a  true  and  attested  copy 
of  snch  process  with  such  agent  or  agents, 
at  least  twelve  days  before  the  writ  is  re- 
tamable;  and  If  the  plaintiff  recover  Judg- 
ment In  said  action,  all  the  effects  of  the  de- 
fendant, which  were  In  the  hands  of  the  agent 
of  such  garnishee  In  this  state,  at  the  time 
such  copy  of  said  process  was  so  left  with 
him,  and  the  debt  due  from  such  garnishee 
to  the  defendant  shall  t>e  liable  for  the  pay- 
ment of  said  judgment;"  and  that  "service 
of  the  process  of  foreign  attachment  on  the 
garnishee  shall  be  suffldent  notice  to  the  de- 
fendant If  he  be  not  an  Inhabitant  of  this 
state,  to  enable  the  plalntlCF  to  bring  the  ac- 
tion to  trial:  provided.  It  shall  appear  to  tbe 
court  that  the  defendant  has  received  actual 
notice  that  the  action  Is  pending;  otherwise 
the  court  shall  order  such  notice  to  be  given 
as  It  may  dean  reasonable."  Section  1243  Is 
founded  on  a  statute  passed  in  1864  (Pub. 
Acts  1863-64.  p.  22,  E  1),  which  describes  at 
length  the  mode  of  levying  the  execution  If 
the  plaintiff  obtain  Judgment;  directing  in 
such  case  a  "demand  on  such  agent  of  any 
debt  due  by  said  garnishee  to  the  defendant, 
contracted  in  the  name  of  said  garnishee  by 
said  agent  with  the  defendant"  The  provi- 
sions last  quoted  were  omitted  In  the  Revi- 
sion of  1S75,  and  again  In  that  of  1888.  It  Is 
not  to  be  presumed  that  this  was  Intended  ei- 
ther to  lessen  or  add  to  the  rights  of  the  at- 
taching creditor.  A  suffldient  reason  for  It  Is 
to  be  found  In  tbe  endeavor  of  the  authors  of 
the  Revision  of  1875,  with  the  sanction  of  tbe 
general  assembly,  to  strike  out  of  the  statute 
book  all  unnecessary  verbiage  and  repetition, 
and  condense  every  expression  which  they 
thought  BOBceptlbie  of  it.  Preface  to  the  Re- 
vision of  1875,  p.  xli.  But,  even  witboat  aid 
from  the  history  of  oar  legislation  on  this  , 
subject,  It  Is  sufficiently  apparent  that  the  In- 
tent of  the  general  statute  Is  only  to  afford 
a  remedy  for  tbe  sequestration  In  this  state  of 
property  here  found,  or  debts  contracted  by 
an  agent  residing  here.  It  would  be  absurd 
to  suppose  that  the  general  assembly  meant 
that  whenever  a  nonresident  had  an  agent 
transacting  business  for  him  In  this  state,  all 
debts  due  to  such  nonresident  from  any  party, 
wherever-the  latter  might  reside,  or  by  whom- 
soever the  debt  might  have  been  contracted, 
should  be  subject  to  collection  In  our  courts. 
In  proceedings  against  those  not  belonging 
here  tbe  only  source  of  their  Jurisdiction,  In 
the  absence  of  personal  service  on  or  volun- 
tary appearance  by  the  defendant  Is  to  be 
found  In  the  power  of  the  state  to  deal  with 
property  or  property  rights  over  which  It  has 
controL  The  res  must  be  In  such  a  sltnatlon 
or  condition  that  It  can  be  appropriated  by 


legal  process  If  the  plaintiff  proves  his  case. 
Green  v.  Bank,  25  Conn.  452,  454.  Courts  do 
not  alt  to  render  Judgments  which  they  are 
powerless  to  enforce.  Clark's  Appeal,  70 
Conn.  195,  208,  38  Atl.  156.  Those  authorized 
by  the  statute  in  question  are  in  form  In  per- 
sonam, but  In  substance  and  effect  they  are 
In  rem.  Fennoyer  v.  Neff,  95  U.  S.  714,  733, 
24  L.  Ed.  565.  To  give  the  court  of  common 
pleas  a  right  to  entertain  this  action,  it  was 
therefore  necessary  that  from  the  writ  and 
complaint  or  the  officer's  return  it  should  ap- 
pear that  the  nonresident  garnishees  had  an 
agent  engaged  In  the  transaction  of  business 
for  them  in  this  state,  on  whom  personal  serv- 
ice was  made,  at  a  time  when  he  bad  in  his 
hands,  as  such  agent  goods  of  the  defend- 
ants, or  when  his  principals  were  indebted  to 
them  by  reason  of  an  obligation  contracted  by 
him  hi  their  I>ehalf.  See  St  Clair  v.  Cox.  106 
U.  S.  350,  350,  1  Sup.  Ot  354,  27  L.  Ed.  222. 
All  that  Is  disclosed  upon  the  record  aa  to 
these  points  Is  that  a  copy  of  the  process  was 
left  in  service  In  this  state  by  a  proper  officer 
with  one  of  four  members  of  a  New  York 
partnership  which  then  was  Indebted  to  the 
defendants,  and  had  goods  of  theirs  in  its  pos- 
session. This  falls  far  short  of  what  Is  re- 
quired, whether  by  the  general  principles  of 
private  International  law  or  by  the  provisions 
of  the  fourteenth  amendment  to  the  consti- 
tution of  the'Unlted  States,  In  respect  to  the 
taking  of  property  without  due  process  of  law. 
Easterly  v.  Goodwin,  35  Conn.  273,  278.  We 
may  fairly  assume  that  this  co-partner  stood 
In  the  position  of  a  general  agent  of  the  firm 
for^  the  transaction  of  Its  business;  but  with- 
out adverting  to  the  fact  that  the  service  was 
made  upon  him  only  as  one  of  the  garnishees, 
there  is  nothing  whatever  to  show  that  any 
part  of  the  co-partnersblp  business  was  ever 
transacted  in  Connecticut  or  that  any  goods 
of  the  defendants  were  ever  held  by  him  here. 
It  was,  therefore,  competent  for  the  defend- 
ants, after  entering  a  spedal  appearance  for 
the  purpose  of  objection  to  the  assumption  of 
Jurisdiction,  to  move  that  the  cause  be  erased 
from  the  docket  and  tbe  coart  ms  rl^t  in 
granting  the  motion. 

Error  Is  assigned  because  tbe  demurrer  to 
the  plea  In  abatement  was  overruled.  Tbe 
plea  was  unnecessary,  since  it  was  for  the 
plaintiff  to  see  that  the  record  disclosed  what- 
ever was  Indispensable  to  give  Jurisdiction; 
but  as  the  demurrer  was  overruled  by  agree- 
ment this  action  could  In  no  event  be  made  a 
ground  of  appeaL  There  is  no  erroc.  Hie 
other  Judges  concurred. 


(71  Goon.  877) 
LAPENTA  V.  LETTIERI  et  aL 
(Supreme  Court  of  Errors  of  Coonecticnt  Nov. 
28,  1889.) 

PARTNBRSHIP— NOTICE  —  DISSOLUTION  —  DIS- 
POSITION OF  PIRH  PROPBRTT— ICECHAN- 
lO'S  UEW— INTBBFLBIADBR. 

1.  Lb,  an  original  contractor  for  a  baQdlng, 
agreed  with  A.  to  take  him  aa  a  partner  In  the 
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contract;  A.  aEreelng  to  "tUnA  with  bli  share 
of  lossM  aa  well  as  galna."  When  the  bnilding 
WI0  nearly  completed,  A.  waa  reqaeated  to  con- 
tribnte  bia  shara  ot  the  Mim  required  to  pay 
daima  against  ths  Arm,  bat  he  declined  to  do 
•0,  wherenpoD  L.,  haTing  flmt  notified  A.,  and 
given  him  an  opportnnitr  to  mabe  good  his 
agreement,  rescinded  the  partnenblp  agreement. 
Bdd,  that  such  resdssion,  after  due  notice,  ter- 
minated the  partnership. 

Z  An  original  contractor  took  a  partner  In  hia 
contract,  before  the  commencement  of  the  work. 
Tht*  partnerahip  agreement  waa  signed  bj  the 
owner  of  the  building,  as  a  witness;  and  he 
made  payments  on  bia  contract,  and  took  re- 
cdpta  therefor  signed  hj  the  partners.  Held, 
Chat  the  signing  of  the  partnership  agreemrait  by 
the  owner  of  the  building  did  not,  as  a  matter 
of  law,  imply  knowledge  on  bis  part  of  the  con- 
tents of  the  paper,  nor  did  his  ncceptance  of  the 
receipts  signed  by  the  partners  necessarily  show 
that  he  knew  tb«n  to  be  partners,  and  dealt 
with  tbem  as  nch. 

8.  Upon  the  dlssolntlon  of  a  partnership,  each 
partner  ia  diarged  with  the  duty  of  administer- 
ing the  firm  assets,  as  far  as  he  may  have  them 
In  his  poBsession  or  under  hia  control,  In  auch 
manner  as  to  protect  partnership  creditors. 

4.  An  original  contractor  took  a  partner  in  the 
contract  before  the  commencement  of  the  work, 
bat  the  same  waa  not  recognised  or  assented  to 
by  the  owner  of  the  bnilding.  Htid,  that  a  cer- 
tuBeate  of  a  lien  filed  In  the  name  of  both  part- 
nen  mwe  than  60  days  after  the  commencement 
ot  the  work  was  of  no  validity,  under  Gen.  St. 
I  3020,  providing  that  no  person  other  than  the 
original  contractor,  or  a  subcontractor  whose 
contract  baa  been  assented  to  by  the  owner  of 
the  building,  shall  be  entitled  to  daim  any  lien, 
unless  he  shall,  within  GO  days  from  the  time  he 
commmoed  to  work,  ajve  written  notice  to  the 
owner  of  an  Intuition  to  claim  Hen. 

6.  Where  there  waa  a  controversy  between  an 
original  contractor  and  his  partner  and  the  con- 
tractor's assignee  respecting  the  right  to  a  bal- 
ance due  on  a  bu&dmg  contract,  the  owner  was 
entitled  to  maintain  a  oiU  of  Interaleader  agalnat 
•U  the  partiea,  requiring  them  to  Interplead  eon- 
ceraing  their  daima  to  the  fund. 

Appeal  from  court  of  common  pleas,  Hart- 
ford county;  WUllun  8.  Csaa,  Judge. 

Interpleader  by  Rocco  lapenta  against 
John  Lettlerl,  Leonardo  Aspromonte,  and 
Angelo  Contl,  reqpectbig  the  title  to  a  tal* 
ance  dne  from  the  plabitKt  on  a  bnilding 
contract.  From  a  Jndgment  directing  pajr- 
ment  of  the  fond  to  defendant  OontI,  the  Oe- 
fmdant  Aspromonte  appeals.  Reversed. 

The  finding  stated  the  following  facts:  On 
AnguBt  31,  188T,  the  defendant  Lettleri  sign- 
ed a  contract  with  the  plaintiff  to  build  a 
brick  block  for  bim.  Tbe  work  was  begun 
September  6,  and  duly  finished  December  20, 
1S97.  On  the  date  of  the  contract,  and  be- 
fore work  was  begun,  Lettlerl  made  an  oral 
agreement  with  the  defendant  Aspromonte, 
a  mason,  which  waa  afterwards  put  In  writ- 
ing and  signed  by  them  on  October  18th,  as 
follows:  "I,  John  Lettlerl,  agree  to  take 
Leonardo  Aspromonte  as  my  partner  In  a 
contract  that  I  hare  taken  from  Rocco  La- 
penta  to  construct  a  alx-tenement  building 
at  No.  12  North  street  And  It  Is  understood 
that  said  Aspromonte  ahall  stand  with  bis 
share  of  losses,  as  well  as  gains.  A'nd  It  Is 
further  understood  that  said  Aspromonte  Is 
to  have  charge  of  all  mason  and  plastering 
work,  vhUe  John  Lettlerl  takes  charge  of  an 


carpenter  finish  wotk.  and  odd  Jobs.  And 
John  Lettlerl  shall  not  receive  nor  dispense 
money  without  the  presence  of  said  As- 
promonte. John  Lettleri.   Leonardo  Aspro* 
monte.    Rocco  Lapenta,  Prospero  Defona, 
Witness."  The  plaintiff  witnessed  the  tign- 
Ing  of  this  agreement,  but  was  no  party 
to  It,  nor  waa  his  assent  or  agreement  to 
It  for  any  purpose  ever  asked  or  given.  As- 
promonte commenced  work  on  aald  btilld- 
Ings  with  Lettlerl  on  the  eth  day  of  Septem- 
ber, 1887,  and  continued  until  the  20th  day 
of  December,  1897.   During  this  period  the 
plaintiff  made  certain  payments  under  his 
contract  with  Lettleri,  and  receipts  therefor 
were  ^ven  to  the  plaintiff,  signed  by  Lettlerl 
and  also  by  Aspromonte.    During  all  this 
period  Aspromonte  failed  to  folflll  the  terms 
of  his  agreement  with  Lettleri,  In  that,  al- 
though repeatedly  urged  by  Lettleri  to  meet 
and  rontrlbnte  fals  (Aspromonte's)  ihare  of 
the  expenses  which  fell  to  the  contractor  un- 
der said  original  contract  with  the  platntlfl; 
he  refused  or  was  unable  to  do  so,  and  never 
in  fact  did  so  do.   Lettleri  informed  Aspro- 
monte that  unless  he  (Aspromonte)  contribu- 
ted, when  the  same  waa  called  for  and  be- 
came necessary,  an  equal  amount  with  Let- 
tleri to  said  expenses,  he  (Lettleri)  would 
consider   their  agreement  at  an  end,  and 
would  rescind  it,  and  would  pay  Aspromonte 
the  reasonable  value  of  his  services  for  auch 
time  as  Aspromonte  was  actually  at  work 
on  said  buildings.  Aspromonte's  employment 
upon  said  buildings  was  as  a  bead  mason,  or 
foreman  ot  the  masons  and  plasterers  there 
at  work.    The  only  advances  of  money 
which  he  claims  to  have  made  on  account  of 
said  work  are  payments  upon  the  wages  of 
masons  and  plasterers  under  his  Immediate 
employ  and  control,  amounting  to  about  f  136. 
This  sum  was  so  paid  by  him  for  the  services 
named,  but  It  comprised  only  a  part  of  the 
wages  actually  earned  by  and  paid  to  the 
masons  and  plasters  so  employed.   Near  the 
time  when  work  on  said  buildings  was  com- 
pleted. It  became  necessary  for  Lettleri  to 
raise  a  considerable  aum  of  money  (about 
$600)  for  claims  agalnat  him,  and  for  ma- 
terials incidental  to  the  work  In  hand.  He 
demanded  of  Aspromonte  the  sum  of  |300,  as 
Aspromonte's  share  of  said  sum  to  be  raised; 
but  Aspromonte  again  declined  or  was  un- 
able to  contribute  any  part  of  the  necessary 
sum,  whereupon  Lettlerl,  having  flrat  notified 
Aspromonte  of  his  Intention,  and  given  blm 
an  opportunity  to  make  good  his  agreement, 
abandoned  and  rescinded  the  agreement  pre- 
viously made  between  them.    On  December 
23d,  tbere  then  being  nearly  fl,000  due  on 
the  building  contract,  Lettlerl  duly  filed  a 
certificate  of  lien.   Said  amount  la  still  due 
and  payable.    A  month  later  Aspromonte, 
without  authority  from  Lettleri,  signed  and 
■filed  another  certificate  of  lien  In  the  name 
of  both  of  tbem  as  partners.  Aspromonte 
had  never  notified  the  plaintiff  that  he  in- 
I  tended  to  claim  a  Uen.   There  remains  dne 


Digitized  by  Google 


782 


44  ATLANTIC  BEPORTEB. 


(Conu. 


and  nnpald  to  AspromoDte  a  considerable 
sum  for  labor  performed  on  said  buildings 
between  the  dates  already  named,  and  for 
t&e  expenses  Incurred  by  him  as  already 
stated.  After,  and  largely  because  of.  As- 
promonte's  refusal  to  perform  tbe  terms  of 
his  agreement  with  Lettlerl,  It  became  nec- 
essary for  Lettleri  to  meet  his  obligations 
arising  from  said  work,  and  he  secured  and 
used  for  that  purpose  the  sum  of  $600  from 
the  defendant  Angelo  ContL  In  considera- 
tion therefor,  Lettlerl  In  March,  1898,  assign- 
ed to  said  Couti  all  his  rights  under  the  con- 
tract with  the  plaintiff,  to  the  amount  of 
1000;  and  In  May,  in  consideration  of  the 
assumption  by  said  Oonti  of  the  payment  of 
an  outstanding  bill  against  Lettleri  for  ma- 
terials used  in  the  construction  of  said  build- 
ings, amounting  to  about  flSO,  and  in  fur^ 
ther  conalderatlod  of  certain  groceries  fur- 
nished to  Lettleri  from  the  store  of  said 
Conti,  of  small  amount  and  value,  not  pre- 
cisely determinable  from  the  evidence,  Let- 
tleri made  a  further  assignment  to  Conti 
of  all  his  remaining  rights  under  said  con- 
tract All  these  transactions  between  let- 
tlerl and  Conti  were  In  good  faith  and  with- 
out fraud.  The  assignments  were  made  for 
a  good  and  valuable  consideration,  and  the 
plaintiff  was  duly  and  promptly  notified  of 
said  assignments  by  Conti.  As  a  part  of 
these  transactions  between  Lettlerl  and 
Conti,  the  former  duly  assigned  to  the  latter, 
by  an  Instrument  in  writing,  his  lien  on  said 
property,  and  all  his  rights  thereunder, 
which  paper  was  duly  recorded  in  the  Hart- 
ford land  records  In  March,  1S98.  Subse- 
quently Conti  brought  an  action  in  the  city 
court  of  Hartford  against  the  plaintiff  to  en- 
force the  payment  of  the  money  claimed  to 
be  due  him  under  Lettleri's  contract  with  the 
plaintiff,  and  by  virtue  of  said  assignments, 
which  action  Is  still  pending.  Upon  these 
facts,  the  defendant  Aspromonte  made  these 
claims:  (1)  That  there  was  a  partnership 
between  the  defendant  Lettlerl  and  the  de- 
fendant Aspromonte;  (2)  that  the  assign- 
ment by  the  defendant  Lettleri  to  the  de- 
fendant Conti  of  the  firm's  assets  was  In- 
valid, as  affecting  the  defendant  Aspromon- 
te'8  Interest  in  the  partnership;  (3)  that  if, 
as  a  matter  of  law,  the  partnership  ceased 
to  exist  npon  the  refusal  of  the  defendant 
Aspromonte  to  pay  Lettlerl  the  $300  men* 
tloned,  for  the  r^isons  stated,  Aspromonte 
was  entitled  to  Judgment  for  the  worth  of  bis 
services  on  said  buildings,  and  the  money 
expended  by  him  on  the  same,  on  account  of 
the  lien  placed  on  said  land  and  bulldinga 
by  blm  January  28,  1898.  But  the  court  held 
(1)  that  Aspromonte's  agreement  with  Let- 
tlerl was  a  personal  one,  not  so  recognized 
or  assented  to  by  the  plaintiff  as  to  bind  the 
fund  in  the  plalntlCTs  hands  to  any  claim  of 
Aspromonte  arising  thereunder;  <2)  tbat  In 
any  event  this  agreement  was  abandoned 
and  rescinded  by  the  acts  of  Aspromonte  and 
Lettteri,  u  fbtind;  9)  that  the  so-called  lien 


of  Aspromonte  was  of  no  effect  to  bind  tlis 
pUUntlfl  or  his  property;  (4)  that  whatever 
claim  the  defendant  Aspromonte  has  or  may 
have  for  labor  performed  and  services  ren- 
dered Is  not  a  claim  against  the  plalntU^  or 
against  this  specific  fund  In  the  plalntUTs 
hands,  in  the  lOiape  in  which  the  same  Is 
presented  to  the  court  In  this  action;  and  CS) 
that  Aspromonte's  Independent  claim  against 
Lettlerl  could  not  be  adjndicated  In  tills,  ac- 
tion,—and  tbexenpon  rendered  Jn^lgment  as 
above  stated. 

Andrew  J.  Brooghel,  Jr.,  for  appellant 
Leonardo  Aspromtnite.  Josep  P.  Tuttle  and 
Herbert  A.  Ross,  tm  app^ees  Gond  anA 

Lettleri. 

BALDWIN,  J.  (after  stating  the  facts).  As 
between  LetUerl  and  Aspromonte,  all  rights 
of  Lettierl  by  reason  of  his  contract  with  tiie 
plaintiff  became  vested  In  a  partnership  con- 
sisting of  Lettierl  and  Aspromonte,  before 
any  work  under  the  contract  was  done;  and 
it  was  this  partnership  by  which  the  erection 
of  the  buildings  was  not  only  commenced,  bnt 
completed,  unless  It  was  dissolved  by  the  ac- 
tion of  Lettierl  In  rescinding  the  articles  of 
partnership  without  Aspromonte's  consent  A 
co-partnership  la,  In  Its  essence,  a  contract 
of  agency.  Each  partner  is  the  general  agent 
of  the  firm,  and  the  firm  Is  the  agent  of  each 
partner,  with  power  to  bind  him  to  a  person- 
al Uabili^  in  favor  of  partnership  credltma. 
Whoever  acts  as  another's  agent  must  base 
his  authority  on  the  other's  assent  Such  as- 
sent, If  given,  may  be  retracted  at  any  time, 
as  regards  future  transactions.  This  doctrine 
in  the  law  of  agency  rests  on  reasons  which 
apply  fully  to  the  partnership  relation.  It  Is 
one  especially  of  personal  confidence,  and, 
when  this  Is  wanting,  can  seldom  be  long 
maintained  with  advantage  to  any  party  In 
interest  The  rule  of  Boman  law,  "Tarn  dla 
socletas  durat  quam  diu  consensus  parti um 
Integer  perseveret"  (Code  Just  IV.  tit  87, 
pro  socio  6),  has  accordingly  been  generally 
followed  in  American  courts,  and  seems  the 
only  one  consistent  with  tbe  general  principles 
of  contract  See  Skinner  v.  Dayton,  19  Johns. 
613,  S38;  Karrick  v.  Hannaman,  168  IT.  S. 
328,  334,  18  Sup.  Ot  135,  42  L.  Ed.  484;  3 
Kent,  Comm.  *55;  Solomon  v.  Klrhwood,  55 
Mich.  256,  21  N.  W.  386.  The  rescission, 
therefore,  of  the  agreement  between  Lettierl 
and  Aspromonte  by  Lettlerl  after  doe  notice 
to  Aspromonte,  terminated  their  partnership 
relation,  before  the  building  was  finished. 
This  agreement  was  not  in  the  form  of  an 
assignment,  and,  had  it  been,  as  no  notice  of 
Its  terms,  so  far  as  appears,  was  given  to  the 
plaintiff,  it  would  have  been  Insufficient  to 
make  him  accountable  to  the  co-partnership. 
His  signature  as  an  attesting  witness  did  not 
as  matter  of  law.  Imply  any  knowledge  on 
bis  part  of  the  contents  of  tbe  paper.  Nor 
did  his  acceptance  of  receipts  for  moneys 
paid,  signed  by  both  Lettlert  and  Ai^nnnoiitB. 
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necessarily  show  that  he  knew  them  to  be  co- 
partners, and  dealt  with  them  as  such.  So 
far  as  he  was  concerned,  therefor^  his  legal 
obligaUons  were  to  Lettlerl  alone. 

The  dissolution  of  the  partnership  left  Iiet- 
tlerl  and  Asproihonte  each  charged  with  the 
doty  of  administering  the  partnership  assets, 
to  far  as  he  might  have  them  In  his  posses- 
sion or  under  his  control.  In  such  a  manner 
as  to  protect  the  partnership  creditors.  Bice 
T.  UcMartln,  89  Conn.  573,  575;  Bank  t. 
Mitchell.  15  Conn.  206,  222.  It  was  for  the 
advantage  of  each  and  both  that  the  build- 
ing contract  should  be  fulfilled,  and  each  con- 
tinued to  contribute  to  that  end.  When  the 
buildings  were  completed,  Lettlerl  properly 
filed  the  certificate  of  Uen  In  his  own  name, 
for  he  was  the  only  party  to  wbcm  the  plain- 
tiff was  legally  liable;  but  Aspromonte  had 
an  equitable  Interest  In  the  estate  la  the  land 
which  was  thus  created,  as  well  as  in  the  In- 
debtedness which  It  secured.  To  hold  the 
plaintiff  to  the  payment  of  the  contract  price. 
It  was  necessary  for  Lettlerl  and  Aspromonte 
to  raise  $000  to  meet  claims  for  work  and  ma- 
terials. Aspromonte  having  declined  or  be- 
ing unable  to  contribute  anything  for  this 
purpose,  Lettlerl  dlasolTed  the  partnership, 
and  afterwards  borrowed  the  money  from 
Conti,  on  assignments  of  bis  rights  under  the 
contract  with  the  plaintiff,  and  of  his 
builder's  Hen.  This  loan  was  for  the  benefit 
both  of  Lettlerl  and  Aspromonte,  and  Lettlerl 
was  therefore  not  only  legally,  but  equitably, 
entitled  to  secure  It  as  he  did.  ContI  was 
chargeable  with  notice  of  the  certificate  of 
Uen  filed  by  Aspromonte  In  favor  of  the  part- 
nership on  January  28,  1898;  but  as  that 
date  was  more  than  60  days  after  the  com- 
mencement of  the  work,  and  tbe  partnership 
was  neither  the  original  contractor  with  the 
plaintiff,  nor  a  subcontractor  acquiring  rights 
with  the  plalntUTs  written  assent,  this  cer- 
tificate was  of  no  vaUdlty.  Gen.  St.  S  3020. 
After  the  assignment  to  C<mtl  to  secure  tbe 
fOOO  loan,  be  assumed  the  payment  of  a  bill 
of  $150  for  materials  used  In  the  construction 
of  the  buildings,  and  supplied  Lettlerl  with 
some  goods  for  his  personal  use,  whereupon 
Lettlerl  made  a  further  assignment  to  him  of 
all  his  remaining  rights  under  the  contract 
So  far  as  these  goods  are  concerned,  ContI 
cannot  claim  the  benefit  either  of  the  contract 
or  of  the  builder's  lien,  as  against  Aspro- 
monte. Bis  transaction  with  Lettlerl  In  this 
particular  amounted  at  most,  when  examined 
In  a  court  of  equity,  to  buying  property  held 
In  co-tenancy  from  one  of  the  co-tenants.  He 
could  buy  no  greater  title  than  Lettlerl  bad. 

Afi  respects  the  plaintiff,  his  legal  Indebted- 
ness to  Lettlerl  had  become  an  Indebtedness 
to  ContI,  and  his  buildings  were  incumbered 
In  favor  of  the  latter  only.  He  was  under  no 
obligation  to  withhold  payment  until  the  eq> 
nltles  between  Lettlerl  and  Aspromonte,  or 
between  Aspromonte  and  Oontl,  had  been  ad- 
justed. The  circumstances  were  sncb,  how- 
ever, as  to  Justify  him  In  Instituting  this  pro- 


ceeding; and  having  asked  In  his  complaint 
that  Lettlerl,  Aspromonte,  and  Contl  be  or- 
dered to  Interplead  together  concerning  tbelr 
claims  to  the  fund,  he  opened  tbe  door  to  a 
fnlt  Inquiry  Into  any  and  all  such  demands 
which  either  might  present  Union  Trust  Co. 
r.  Stamford  Trust  Co..  7£  Conn.  86.  98,  43  AtL 
655.  The  claims  of  the  parties  were  sufficient 
to  raise  all  tbe  material  issues  which  It  was 
necessary  to  determine  In  order  to  do  full  Jua- 
tlce  between  them,  without  resort  to  anyvcross 
complaint  or  further  pleadings.  Contl  was 
entitled,  as  against  Lettlerl,  to  the  whole  of 
the  fund  In  controversy,  but,  as  against  As- 
promonte, to  80  much  only  as  would  repay 
tbe  $600  borrowed  by  Lettlerl,  and  Indemnify 
him  for  the  assumption  of  the  $150  bill.  A»- 
promonte  had  a  right  to  ask  the  court  to 
state  the  partnership  account  between  him- 
self and  Lettlerl,  so  far  as  might  be  necessary 
to  determine  his  equitable  share  In  whatever 
balance  might  remain  after  satisfying  Oontl's 
demand  to  the  extent  above  stated,  and  then 
to  order  the  payment  to  him  of  tbe  amount 
of  that  share,  if  any,  by  the  plahitlff. 

The  fourth  and  fifth  of  the  final  rulings  of 
the  trial  court  were  therefore  incorrect  They 
were  founded  on  too  technical  a  view  of  the 
forms  of  procedure  upon  proceedings  of  this 
nature.  There  la  error.  The  Judgment  is  set 
aside,  and  the  cause  remanded  for  further 
hearing  as  to  the  state  of  the  partnership  ac- 
count, and  a  Judgment  ascertaining  and  en- 
forcing the  respective  rights  of  Contl  and  As- 
promonte In  the  fund  In  conformity  with  this 
oplnI(m.  The  other  Judges  concurred. 


(TS  Conn.  Wl) 
SAYLBS  T.  ETIZ  GBBAU). 
(Supreme  Court  of  Errors  of  Connecticut.  Nov. 

28,  1899.) 

PHTSICLAJfS—SBRVICBS— EVIDENCE  —  RKA80N- 
ABUtNBSa-EXBCUTORS-PLBADINQ— 
CROSS-EXAMINATION. 

1.  In  an  action  by  a  physician  for  service^ 

under  an  allegation  that  "plaintiff  rendered 
profeBSioDal  serrices,"  he  canoot  prove  services 
resdered  by  another  physician  actlDR  for  him. 

2.  Where,  in  an  sctEon  by  a  pnrBtclan  for 
services,  another  pliysician  testifies  as  to  the 
reasoQableaesB  of  the  charges,  and  that  he  bad 
aasisted  in  treating  tbe  same  patient,  and  re- 
ceived bis  pay.  It  was  competent  on  cross-exam- 
ination to  ask  him  whether  his  own  charges  for 
the  same  snvlces  wm  reasonable,  and  what 
they  were. 

5.  Where,  In  an  action  hj  a  phvslclan  for  serv- 
ices, he  refers  to  a  book  containing  the  account 
testimony  of  a  stenographer  that  be  took  plain- 
tiff's testimony  as  a  witness  in  another  action, 
and  that  plaintiff  there  testified  he  had  no  books 
coveting  the  period  of  tiiese  services,  was  com- 
petmt 

4.  Where,  In  an  action  by  a  physician  against 
an  executor  for  services  rendered  the  testator, 
testimony  of  the  executor  that  plaintiff  had  said 
to  him  tiuit  "it  would  be  to  the  advantage  of 
both  of  them  to  have  the  claim  allowed,  that 
there  was  something  In  It  for  both  of  them,** 
was  admissible  to  prove  the  claim  was  not  hon^ 
est,  and  as  impeacaing  plaintitTs  testimony. 

6.  A  plea  of  want  of  Knowledge  or  Informa- 
tion snrndent  to  form  a  belief  snhjects  plaintiff 
to  the  same  burden  of  proving,  and  gives  d<*> 
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fendant-Ae  sane  right  of  controTcrHng,  the  al- 
legationa  to  which  It  appUea,  as  would  a  denial. 

tf.  Where,  in  an  action  asainst  an  aecator,  he 
testified  that  the  testator  had  told  him  he  owed 
DO  one,  and  on  cross-ezaminatioQ  stated  that  he 
had  paid  several  UUa  presented  to  him,  it  was 
competent  tor  him  od  redirect  to  ezpiain  that  he 
had  compromised  the  dalms  paid  to  BTwd  litiga- 
tion. 

7.  In  an  action  by  a  phydctaa  for  services^ 
testimony  in  defense  that  an  operation  was  per- 
formed  la  the  cellar,  and  that  It  was  an  unfit 
place  for  the  operation,  was  competent,  on  the 
qoestion  of  the  reasonableness  of  plaintilfs 
charge  therefor. 

8.  A  witness  for  defendant  having  denied  that 
he  was  discharged  by  plaintifF  for  drunlienness, 
plain  tiff,  to  impeach  him,  testified  that  he  dis- 
charged him  for  drunkenness,  and  on  cross-ex- 
amination said  he  was  repeatedly  intoxieated 
wfaUfl  In  his  service.  Held  competent  to  recall 
the  witness  to  contradict  the  last  statement. 

Appeal  from  cKy  oonrt  of  N«w  Haroi;  BU- 
wln  O.  Dow,  Judge. 

Action  by  J<w^h  B.  Baylei  against  David 
B.  Fill  Gerald,  executor  of  the  will  of  John 
Bellly,  deceased.  From  a  jndgment  for  plalp- 
tUt,  defendant  appeals.  Bereraed.  , 

The  bill  of  particulars  contained  the  items 
and  dates  of  the  professional  services  ren- 
dered by  the  plaintiff  to  John  Beiliy,  defend- 
ant's testator,  between  February  8  and  May 
18,  1897,  amounting  to  $391.  One  item,  onder 
date  of  May  2d,  was  for  an  operation,  "with 
■Dr.  Lamb  assisting,"  for  which  the  charge 
was  fSO.  To  paragraph  1  of  the  complaint, 
whldi  alleged  that  between  the  1st  of  Pebni- 
ary  and  the  1st  of  June,  1897,  the  plaintiff 
rendered  professional  services  to  one  John 
Bellly,  of  the  city  of  New  Haven,  of  the  value 
of  $366,  the  defendant  answered  that  he  had 
not  ai^  knowledge  or  Information  thereof 
sufficient  to  form  a  belief.  As  a  second  de- 
fense the  defendant  pleaded  payment,  which 
was  denied  by  the  reply.  The  plaintiff  bad  a 
verdict  for  |225. 

Daring  the  trial,  the  plaintiff,  on  cross-ex- 
amination, having  admitted  that  he  was  sick 
on  certain  days  for  which  in  the  bill  of  par- 
ticulars be  had  charged  for  services,  said  that 
on  those  days  Dr.  Lamb  had  made  his  calls 
for  him,  and  that  he  (the  plalnticr)  bad  char^ 
ged  them  as  his  own  calls.  Upon  the  redi- 
rect examination  the  plaintiff  was  asked 
whether,  during  the  time  he  was  sick,  any 
one  attended  to  his  work  for  him.  Dr.  Lamb, 
as  a  witness  for  the  plaintiff,  was  also  asked 
If  he  performed  services  for  plaintiff  for  his 
patients  during  the  period  in  question.  To 
these  inquiries  counsel  for  defendant  object- 
ed upon  the  ground  that  neither  the  complaint 
nor  bill  of  particulars  informed  the  defendant 
that  he  was  being  sued  for  services  rendered 
by  any  one  but  Dr.  Sayles,  the  plaintiff.  The 
court  overruled  the  objection,  and  admitted 
the  inquiries,  and  permitted  Dr.  Iamb  to  tes- 
tify that  whenever  Dr.  Sayles  waa  sick  he  at- 
tended to  his  whole  practice,  and  attended  to 
John  Rellly.  Dr.  Lamb,  having  testified  what 
was  a  reasonable  price  for  dressing  the 
wound  and  for  performing  operations  upon 
Bellly,  and  that  he  had  himself  repeatedly 


dressed  the, wound,  and  had  assisted  In  the 
operations,  and  that  he  bad  received  his  pay 
for  bis  services  so  rendered  for  Dr.  Baylea, 
was  asked  on  cross-examination  what  he 
charged  for  sodi  consultation  and  assistance, 
and  again,  "Was  your  charge  a  reasonable 
one?"  These  were  claimed  as  proper  ques- 
tions on  cross-examination  as  to  the  reason- 
ableness of  the  plalntlfTs  charges.  Upon 
plalntlfTs  objection  tbey  were  excluded.  The 
plaintiff  having  In  his  testimony  referred  to 
a  book  containing  an  account  with  said  Bell- 
ly from  February  1  to  May  16,  1897,  which 
he  afterwards  laid  in  evidence,  the  defendant 
called  Mr.  Doty,  a  stenographer,  who  testi- 
fied that  In  the  trial  of  another  case.  In  which 
the  plaintiff  was  a  witness,  he  took  his  testi- 
mony, and  further  stated  snch  testimony, 
which  was.  In  effect,  that  upon  the  tilal  of  the 
other  case  Dr.  Sayles  had  testified  that  he 
bad  no  books  covering  the  period  embraced 
by  the  bill  of  particulars  In  this  case.  Upon 
motion  of  plalntlfTs  counsel  the  court  ordered 
the  testimony  of  the  witness  Doty  stricken 
out  The  defendant,  as  a  witness,  testified. 
In  substance,  that  before  the  plaintiff  preaent* 
ed  to  him  his  claim  In  the  present  suit  the 
plaintiff  said  to  him  that  It  would  be  to  the 
advantage  of  both  of  them  to  have  the  cl^m 
allowed;  that  there  was  something  lu  It  for 
both  of  them.  Upon  motion  of  plaintiff's 
counsel,  the  court  ordered  this  testimony 
stricken  out  upon  the  ground  that  under  the 
pleadings  the  defendant  was  not  permitted  to 
show  that  the  services  In  question  were  not. 
In  fact,  rendered.  The  defendant,  having  tes- 
tified that  the  testator  had  stated  to  him  that 
he  owed  no  one  excepting  his  landlady,  Mrs. 
Butcher,  and  having  stated  on  cross-examina- 
tion that  bills  presented  by  several  other  per- 
sons bad  been  paid  by  him,  offered  by  his 
own  testimony  to  prove  the  amount  of  the 
estate,  and  that  he  had  not  paid  such  bills  in 
full;  but  in  view  of  the  amount  of  the  estate, 
and  to  save  the  expense  of  litigation,  he  had 
compromised  with  such  claimants.  Upon 
plaintltTs  objection  the  court  excluded  the 
evidence.  Thomas  O'Connor,  a  witness  for 
the  defendant,  testified  that  while  he  was  In 
the  plalntlfTs  employ  as  a  coachman  he  was 
present  when  Rellly  paid  plaintiff  HO  or  $45, 
the  plaintiff  having  testified  that  he  bad  been 
paid  no  part  of  his  said  bill.  O'Connor  also 
testified  to  having  been  present  at  the  opera- 
tion for  which  the  plaintiff  had  charged  $50 
In  his  bin  of  particulars.  Having  stated  upon 
bis  direct  examination,  In  answer  to  an  in- 
quiry, tbat  the  operation  was  performed  In 
the  cellar,  he  was  asked,  "What  else  was 
kept  in  the  cellar?"  and  the  further  question, 
"Was  the  cellar  clean?"  These  questions 
were  claimed  for  the  purpose  of  showing  that 
the  circumstances  under  which  the  operation 
In  question  was  performed  were  such  that 
the  amount  charged  therefor  was  unreason- 
able. Upon  plalntlfTs  objection  the  court  ex- 
cluded the  inquiries  upon  the  ground  that  the 
defendant  was  not  entitled  to  prove  such 
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facts  under  the  pleadings.  The  plaintiff,  oa 
m  witness,  having  denied  tb6  statement  oC  the 
witness  O'Connor  that  Bellly  bad  paid  to  Mm 
money  In  the  presence  of  O'Connor,  and  that 
he  (the  plalntUT)  had  discharged  O'Oonnor  on 
account  of  his  dronkenness,  and  on  croaB-er- 
amlnatlon  baring  stated  that  O'Connor  was 
repeatedly  Intoxicated  wMle  In  his  service, 
O'Connor,  who  had  before,  upon  cross-exam- 
ination by  plaintiff's  comisel,  denied  that  he 
had  been  discharged  by  the  plaintiff  for 
dmnkennesB,  was  recalled  by  the  defendant, 
and  asked  If  It  was  true  that  be  became  gross- 
ly Intoxicated  while  In  the  plaintiff's  service, 
and  whether  he  ever  lost  any  time  while  In 
pI^ntlfTs  employ.  These  questions  were  ob- 
jected to  as  Immaterial,  and  as  contradicting 
the  testimony  of  Dr.  Sayles,  elicited  by  the 
defendant's  counsel  npon  croBS^xamlnatlon. 
The  court  sustained  the  objection,  and  ez- 
doded  the  evidence.  The  defendant  excepted 
to  the  adverse  rulings  ol  the  court  as  above 
stated,  and  they  contdtota  tail  reasou  of  vp- 
peai  to  this  court 

James  P.  Pigott  and  Walter  J.  Walsh,  for 
appelant.  Bdmtmd  Zaeher,  for  appellee. 

HALL,  J.  (after  stating  the  facts).  Under 
rule  S,  S  1,  of  mles  under  the  practice  act, 
the  plaintiff  In  an  action  to  recover  for  goods 
sold  by  his  salesmen,  or  labor  performed  by 
his  workmen  In  the  ordinary  manner  of  such 
business,  would  not  be  required  to  state  In 
his  complaint  that  he  had  acted  by  such 
agents.  But  physicians  do  not  send  agents 
to  perform  professional  services  of  the  kind 
described  In  the  complaint,  and  In  an  action 
for  such  services  which  have  been  rendered 
by  another  physician  provided  by  the  plain- 
tiff that  fact  should  be  stated  In  the  com- 
plaint, In  order  to  fairly  apprise  the  defend- 
ant of  what  is  intended  to  be  proved.  The 
court  erred  In  permitting  proof,  against  the 
defendant's  objection,  that  Dr.  Lamb  attend- 
ed to  the  plaintiff's  patients  during  the  lat- 
ter's  absence  on  certain  days  named  In  the 
bill  of  particulars. 

To  test  the  correctness  of  the  statement  of 
Dr.  Lamb  upon  bis  direct  examination  as  to 
the  reasonableness  of  the  plaintiff's  charges, 
the  defendant  should  have  been  permitted  on 
cross-examination  to  ask  blm  whether  bis 
own  charges  for  the  same  services  were  rea- 
sonable, and  what  those  charges  were. 

The  court  erred  In  striking  out  the  testi- 
mony of  the  stenographer,  Doty.  It  tended 
to  prove  that  upon  the  trial  of  another  case 
the  plaintiff  had  testified  that  he  had  no  such 
account  book  as  that  produced  by  him  on  the 
trial  of  this  case. 

The  testimony  of  the  defendant  to  the  ef- 
fect that  the  plaintiff  offered  to  pay  him  If 
he,  as  executor,  would  allow  his  claim,  was 
clearly  admissible  as  tending  to  prove  that 
the  plaintiff's  claim  was  not  an  honest  one, 
and  u  bnpeachlng  tte  plaintiff's  testimony. 


The  reason  for  the  exclusion  of  this  and  of 
some  of  the  other  evidence  <Aered  by  the 
defendant  seems  to  have  t>een  a  misappre- 
hension by  the  court  of  the  effect  of  the  de- 
fendant's answer  that  he  had  no  knowledge 
or  information  snflBlclent  to  form  a  belief  as 
to  the  truth  of  the  allegations  of  the  first 
paragraph  of  the  complaint  The  court  ap- 
parently treated  it  as  so  far  an  admission  of 
the  truth  of  the  statements  of  that  paragraph 
as  to  preclude  the  defendant  from  offering 
any  evidence  to  contradict  them.  Because 
the  defendant  cannot.  In  good  faith,  deny  the 
allegations  of  the  complaint  he  li  not  re- 
quired to  admit  them.  It  is  Intended  that  he 
should  admit  those  allegations  which  he 
knows  to  be  true,  or  which,  havli^  knowl- 
edge or  information  sufficient  to  form  a  be- 
lief, he  does  not  believe  to  be  untrue.  Oreen- 
thal  V.  Lincoln,  67  Oonn.  372-877,  85  Atl.  266. 
It  is  because  he  can  properly  neither  admit 
nor  deny  allegations  concerning  which  he^has 
no  actual  or  presumptive  knowledge  that  the 
defendant  Is  permitted  to  aver  the  want  of 
such  knowledge.  When  want  of  knowledge 
or  information  sufficient  to  form  a  belief  is  a 
proper  answer.  It  subjects  the  plaintiff  to 
the  same  burden  of  proving,  and  gives  to  the 
defendant  the  same  right  of  controverting, 
the  allegations  to  which  It  applies,  as  would 
a  denial.  Bliss,  Code  PI.  S  326;  Bank  v.  Law- 
rence, 71  Conn.  85S-862,  41  Atl.  1054,  and  42 
Atl.  225. 

After  the  defendant  had  testified  that  the 
deceased,  shortly  t>efore  his  death,  told  him 
that  be  owed  no  one  but  Mrs.  Butcher,  and  on 
cross-examination  had  admitted  that  several 
other  bills  had  been  presented,  and  that  they 
had  been  paid  by  him,  he  should  have  been 
allowed  to  explain  that  be  compromised  these 
claims,  rather  than  subject  the  estate  to  tbe 
expense  of  litigation. 

The  questions  asked  by  defendant's  coun- 
sel of  tbe  witness  O'Connor  for  tbe  purpose 
of  showing  that  the  cellar,  from  Its  condition 
and  contents,  was  an  unfit  place  for  the  per- 
formance of  tbe  surgical  operation  in  ques- 
tion, were  Improperly  excluded.  They  were 
pertinent  to  tbe  question  of  - the  reasonable- 
ness of  the  plaintiff's  charge  for  services  on 
that  occasion. 

Upon  tb6  cross-examination  of  this  witness 
be  denied  that  he  had  been  discharged  from 
the  plaintiff's  service  for  drunkenness.  There- 
upon, to  Impeach  his  testimony  that  he  had 
seen  the  deceased  pay  money  to  the  plaintiff, 
the  latter  testified  that  be  discharged  O'Con- 
nor from  his  employ  for  drunkenness,  and  on 
cross-examination  said  that  O'Connor  was  re- 
peatedly intoxicated  while  In  his  service.  As 
tbe  cross-examination  In  which  this  last  state- 
ment was  made  was  relevant  to  the  plaintiff's 
direct  testimony  that  be  bad  for  that  reason 
discharged  O'Oonnor,  It  was  competent  for 
tbe  defendant  to  recall  O'Connor  to  contradict 
It  notwithstanding  that  O'Connor  had  already 
teatliled  that  be  was  not  dlscbarged  for  dmnk- 
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cDness;  and  the  questlona  asked  bim  for  tbat 
purpose  should  hare  beeu  permitted.  There 
is  error,  and  a  Dew  trial  granted.  The  oth- 
er Judges  concurred. 


(7i  Conn.  408) 

DOBE  T.  BABCOCC 
(Siqiieme  Court  of  Erron  of  Connectlciit.  Not. 
28,  189S.) 

HEOLIGBNCB  —  FIRSS  —  IN8TRUCTI0NB  —  WIT- 
NKSSBS-CROSS-BXAHINATION— 
BXPSaiTS-BVIDBNGB. 

1.  In  an  action  for  loBS  of  property  by  fire  al- 
leged to  bare  been  caused  by  defendant's  negU- 
geoce  1q  filling  an  oil  tank  in  plaintiff's  stwe, 
where  tbe  chief  issue  was  wbetner  the  plaintift 
was  guilty  of  contributory  negligence  in  lumlsb- 
ing  a  candle  without  a  candlestick  for  tbe  use 
of  defendant's  servant,  it  was  reversible  error 
to  charge  that,  if  the  plaintiff  undertook  to  pro- 
vide a  light,  it  was  big  duty  to  provide  a  reason- 
ably  safe  one  "undra  all  tbe  drcumstances," 
and.  If  he  failed  to  do  so.  "and  that,  combined 
with  tbe  negllgejat  act  of  driendant's  servant 
caused  the  loss,  then  tbe  plaintiff  shouid  not 
recover,"  without  calling  tbe  jury's  attention  to 
tbe  "circumstances,"  and  wiuiout  telling  them 
that,  if  they  found  that  the  servant,  in  what  be 
did  with  tne  candle,  was  defendant's  servant, 
the  plaintiff  was  not  responsible  for  that  part  of 
the  "circumstances"  made  up  of  the  servant's 
conduct  after  he  got  the  candle. 

2.  Where  plaintiff's  cleik  testified  aa  to  the 
use  of  a  light  while  pouring  oil  into  a  tank  al- 
leged to  have  been  tbe  proximate  cause  of  a  fire, 
uud  as  to  the  course  of  businesa  In  receiving 
and  delivering  oil  into  and  from  the  tank,  it  was 
proper  to  ask  bim  on  cross-examination  whether 
oil  waa  sold  from  the  tank  In  the  evening,  and 
whether  be  had  been  instructed  by  the  plaintiff 
not  to  make  any  such  salee. 

3.  Where  witnesses  who  had  testified  as  ex- 
perts concerning  the  amount  of  damages  caused 
by  a  fire  were  not  shown  to  be  experts  as  to  its 
ori^n,  a  ruling  that  they  could  not  give  their 
opinion  as  to  bow  and  where  the  fire  originated 
was  proper. 

4.  Evidence  tbat  candles  had  been  furnished 
by  plaintiff  to  defeudant's  servants  before^  to  be 
used  near  an  oil  pan,  the  use  of  which  was  al- 
leged aa  the  cause  of  a  fire,  and  that  such  use 
had  been  acquiesced  in  by  him,  was  admissible 
to  show  tbe  necessity  of  a  light,  and  that  he  bad 
instituted  the  practice  of  furnishing  a  candle 
without  any  stick. 

6.  It  was  not  error  to  ask  the  owner  of  prop- 
erty destroyed  by  fire  thronj^  defendants  neg- 
ligence, on  cross-examination,  whether  insur* 
ance  on  the  property  had  been  paid,  and  the 
amount  thereof,  in  order  to  show  nls  mterest  fai 
the  result. 

6.  It  was  error  to  exclude  a  question  a^ed 
plaintiff's  clerk,  who  furnished  a  candle  to  de- 
fendant's servant,  which  he  so  negligently  used 
as  to  cause  a  Sre,  whether  the  clerk  expected, 
when  he  furnished  tbe  candle,  that  the  sorrant 
would  place  and  use  it  as  be  did. 

Appeal  from  superior  court.  New  Haven 
county;  Milton  A.  Shumway,  Judge. 

Action  by  Danl^  Dore  against  Frederick 
W.  Babcock.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.  Reversed. 

The  complaint.  Inter  alia,  alleged,  In  sub- 
stance, the  following  facte:  The  defendant, 
at  tbe  time  alleged  In  the  complaint,  entered 
the  store  of  the  plaintiff  to  fill  the  tank  In 
said  store  with  kerosene  oil.  Tbe  tank  was 
In  the  cellar  of  tbe  building,  and  waa  con- 


nected with  a  pan  on  tbe  floor  abore  by  a 
pipe,  and  In  filling  the  tank  the  oU  was  poured 
Into  the  pan.  The  defendant.  In  bringing  the 
oil  Into  the  store,  unnecessarily  and  negli- 
gently used  and  placed  a  lighted  candle,  with- 
out a  ^dleattck  or  other  sufficient  support, 
so  near  to  said  pan  that  It,  by  bis  negligence, 
set  fire  to  tbe  oil  In  the  pan  and  in  tbe  tank, 
and  this  set  fire  to  tbe  building,  greatly  In- 
juring tbe  same,  and  destroying  the  iHalntlfTa 
household  furniture  and  merchandise  contain- 
ed therein.  Tbe  defense  was  a  general  denial. 
The  evidence  tended  to  prove  the  following 
facts,  about  wblch  there  was  little  or  no  dis- 
pute: The  plaintiff  kept  a  retail  store,  and 
sold  therein  kerosene  oil  at  retail,  and  the 
defendant  sold  kerosene  oil  at  wholesale,  and 
delivered  the  same  from  tank  wagons  to  re- 
tail dealers.  In  the  cellar  of  tbe  plaintiff's 
store  was  an  oil  tank,  capable  of  holding  ISO 
gallons,  connected  with  a  pan  above,  as  set 
forth  In  the  complaint  For  two  or  three 
years  before  the  fire  In  question  tbe  plaintiff 
bad  boogbt  kerosene  oil  from  the  defendant, 
whose  servants  were  accustomed  to  deliver  tt 
into  the  tank  by  carrying  It  in  palls  from  tbe 
tank  wagon,  and  pouring  it  Into  the  pan,  and 
BO  Into  the  tank.  On  the  day  of  the  fire  tbe 
tank  was  empty,  and  plaintiff  bad  asked  tbe 
defendant  to  fill  it  At  about  noon  that  day, 
Hlgglns,  a  servant  of  the  defendant  brought 
his  tank  wagon  to  the  plalntlfTs  store  to  fill 
the  tank  as  usual.  The  plaintiff  was  absent 
from  the  store  at  this  time,  and  tbe  store  was 
In  charge  of  his  wife  and  a  clerk,  Edward 
McEnroe,  about  17  years  old.  Hlgglns  asked 
McEnroe  for  a  candle  and  a  match,  and  Mc- 
Enroe banded  bim  a  candle,  and  showed  him 
where  be  could  find  a  match.  Hlgglns  took  a 
match,  and  with  It  lighted  the  candle,  and 
then  went  towards  the  oil  pan.  He  placed 
three  bundles  of  kiln-dried  wood  about  three 
or  four  feet  away  from  the  pan,  making  a 
pile  about  nine  Inches  high,  and  upon  this  be 
set  the  candle,  affixing  it  to  the  wood  by 
melted  grease.  He  then  made  three  tripa 
from  his  wagon  to  the  store,  carrying  10  gal- 
lons of  oil  each  trip,  and  poured  the  oil  Into 
the  pan,  and  so  Into  tbe  tank.  On  bis  fonrth 
trip,  before  be  reached  the  pan,  fire  was  dl» 
covered  In  Its  neighborhood,  and  he  was  there* 
by  obliged  to  carry  his  oil  cans  Immediately 
out  of  the  store,  and  before  he  reached  tbe 
street  tbe  store  suddenly  filled  with  smoke 
and  fiame,  and  as  he  reached  the  sidewalk 
there  was  an  explosion,  bursting  out  the  glass 
In  front  of  the  store,  and  tbe  Inside  of  the 
store  was  all  on  fire. 

Upon  the  evidence  given  in  the  caae,  the 
plaintiff  claimed  tbat  It  tended  to  prove  the 
following  facts:  Tbe  place  where  tbe  oU  pan 
was  situated  was  sufficiently  light  on  plea»- 
ant  days,  and  on  the  day  of  the  fire,  to  enable 
one  to  pour  oil  into  the  pan  wltbont  thB  aU 
of  artificial  llgbt;  such  light  was  unneces- 
sary except  upon  dark  or  cloudy  days;  that 
the  day  of  the  fire  was  fine  and  dew;  that 
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tbere  was  a  gaa  jet  in  tbe  center  of  the  Btore, 
nearlr  opposite  tbe  alcove  where  tbe  oil  pan 
wa^  which  could  be  lighted  ftt  any  time; 
that  pbilntlff  had  prorlded  a  lantern  to  be 
□sed  upon  cloudy  days  In  pouring  oil  into  tbe 
pan;  and  that  tbe  plaintiff  bad  never  permit- 
ted nor  sanctioned  tbe  use.  of  a  lighted  candle 
by  the  defendant's  servants  when  delivering 
oil  into  tbe  tank.  Tbe  defendant  claimed,  on 
tbe  othec  band,  that  evidence  In  tbe  case 
tended  to  prove  the  following  facts:  That 
tbe  place  where  the  pan  was  situated  was  so 
badly  lighted  upon  dark  days  that  It  was  im- 
possible to  pour  oil  into  the  pan  without 
spilling  it  over  the  floor,  unless  artlflcial  light 
was  used  there;  th&t  the  plaintiff  had  cau- 
tioned the  defendants  servants  not  to  spill 
oil  on  the  flour;  that,  to  avoid  spilling  the  oil, 
the  defendant's  servants  bad  asked  the  plain- 
tiff and  his  servants  for  candles  to  be  used 
lighted  in  and  atraut  the  pan  when  pouriitg 
oil,  and  candles  had  been  at  all  times,  when 
necessary,  furnished  by  the  plaintiff  and  his 
servants,  and  used  tbere  with  their  knowl- 
edge, permission,  and  sanction,  substantially 
as  upon  tbe  day  of  the  flie;  and  that  the  day 
of  the  fire  was  dark  and  cloudy,  rendering  the 
use  of  artlflcial  light  necessary  In  filling  the 
tank.  Upon'  tbe  evidence  thus  Introduced  the 
defendant  claimed  that  It  not  only  tended  to 
Iirove  that  he  was  not  negligent,  but  also  to 
prove  that  the  plaintiff  was  guilty  of  con- 
trlbntory  negligence. 

The  plaintiff,  among  otiier  things,  asked 
the  court  to  charge  in  substance,  that  the  giv- 
ing of  the  candle  by  McEnroe  to  Higglns  un- 
der the  drcnmstances  detailed'  in  evidence  did 
not,  of  itself,  constitute  contrlbutwy  negli- 
gence. Upon  this  point  the  court,  after  say- 
ing to  the  }ury  that  contributory  negligence 
on  the  part  of  the  plaintiff,  If  proved,  would 
defeat  bis  right  to  recover,  even  if  tbe  de- 
fendant's negligence  caused  tbe  fire,  in  divers 
parts  of  the  charge  said  this,  in  substance: 
If  you  find  that  the  place  where  the  pan  was 
situated  was  not  sufficiently  well  lighted  to 
enable  tbe  defendant's  servants  to  pour  the 
oU  properly  without  the  aid  of  artificial  light, 
and  the  defendant  bad  the  right  to  expect 
that  the  plaiutiff  would  furnish  such  a  light 
as  might,  by  tbe  use  of  ordinary  care,  be  safe- 
ly used  there,  and  tbe  plaintiff  furnished  a 
light  which  waa  unsafe  to  be  used  there  by 
one  using  ordinary  care,  It  is  for  you  to  say 
whether  this  was  negligence  of  the  plaintiff 
In  furnishing  a  light  clearly  unsafe  In  tbe 
hands  of  one  using  ordinary  care.  "Was  the 
light— a  candle  without  a  candlestick— a  rea- 
sonably safe  light?  If  not,  It  will  be  for  yoa 
to  say  whether  tbe  furnishing  of  tbe  candle 
caused  or  contributed  to  the  injury.  If  you 
find,  under  all  the  circumstances,  that  It  waa 
the  dnty  of  the  plaintiff,  and  not  the  defend- 
ant, to  furnish  a  light  at  the  time  and  place 
In  question,  then  clearly  the  defendant  should 
not  be  hdd  responsible  for  any  damages  re- 
sulting from  the  furnishing  of  a  light  not.  rea- 
sonably safe,  or  for  the  negligent  or  Impiop- 
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er  use  of  any  light  furnished  by  the  plalntUFi 
servants,  unless  such  negligent  or  improper 
use  alone  was  tbe  sole  cause  of  the  plaintiff's 
damage."'  In  furnishing  an  artificial  light,  If 
one  was  necessary,  the  plaintiff  did  not  as- 
sume all  risk  of  loss  that  might  arise  from 
its  use.  "for  it  will  appear  to  you  that  it  waa 
possible  for  any  person  puriHnely  to  throw 
a.  perfectly  safe  light,  furnished  him  under 
those  circumstances,  into  tbe  oil,  and  thus 
cause  a  conflagration.  In  that  case  it  would 
clearly  be  the  negligent  act  of  the  person  na- 
Ing  the  candle.  But,  If  a  light  was  necessary, 
it  was  tbe  plaintiff's  duty.  If  he  fiunilshed 
auy  light  at  all,  to  furnish  a  reasonably  safe 
light;  and  It  was  the  defendant's  duty  to  use 
the  light  In  an  ordinarily  careful  and  prudent 
manner.  If  the  light  was  reasonably  safe, 
and  the  defendant's  negligence  alone  caused 
the  Injury,  the  plaintiff  should  be  compoi- 
sated  for  bis  loss.  But,  if  tbe  light  waa  not 
reasonably  safe,  and  l)ecause  the  light  was 
dangerous  which  waa  furnished  to  defend- 
ant's servant,  and  defendant's  servant  used 
It  with  ordinary  care  and  prudence,  and  the 
loss  and  injury  were  caused  by  the  unsafe 
and  dangerous  light  furnished  by  the  plain- 
tiff or  bis  servants,  then  the  plaintiff  should 
not  recover.  Or  If  the  plaintltTs  loss  and  in- 
Jury  was  tbe  result  of  the  unsafe  light  fur- 
nished by  the  defendant's  swvants,  combined 
with  the  careless  use  and  handling  of  It  by 
the  defendant's  servants,  then  tbe  plaintiff 
cannot  recover,  and  your  verdict  should  be 
for  the  defendant  Whether  It  waa  the  plabi- 
tlff*s  duty  or  not  to  supply  a  light,  in  my  opin- 

.  ion  It  waa  his  duty  to  provide  a  reasonably 
safe  one  under  aU  tbe  circumstances;  and  if 
he  failed  so  to  provide  a  safe  light,  and  that, 
combined  with  the  n^Iigent  act  of  tbe  de- 
fendant's servant,  caused  the  loss  or  injury, 
then  tbe  plaintiff  should  not  recovo*."  "The 
givhig  of  a  candle  to  Hlggins  may  not  be  con- 
tributory negligence  in  Itself,  because  I  have 
already  called  your  attention  to  the  fact  that 

.  you  are  to  determine  as  a  question  of  fiact 
whether  a  candle  was  a  reasonably  safe  light 
to  provide  under  the  circumatancea."  The 
court  stated  one  of  the  d^endant's  claims  aa 
follows:  "Tbey  say  that  the  nee  of  a  candle 
by  Hlggins  In  the  manner  In  which  it  was 
placed— three  feet  away,  and  supported  upon 
three  blocks  of  lElndllng  wood,  at  a  distance 
from  tbe  oil— 4s  not  of  Itself  a  negligent  act; 
that,  If  tbe  candle  caused  the  conflagration 
and  tbe  subsequent  loss,  it  was  the  result  of 
using  the  lighted  candle,  tbe  only  light  which 
was  furnished  him  at  that  time,  and  whldi 
tbe  plaintiff  undertook  to  furnish,  and  which 
was  not  safe  in  itself,  was  dangerous,  and 
waa  the  cause  of  the  Injury."  And  to  this 
the  court  added:  "Of  course,  whether  the 
light  was  safe— whether  the  candle  was  safe 
—or  not,  under  all  the  circumstances.  Is  a 
question  of  fact" 

During  the  trial,  McEnroe  testified,  as  a 
witness  for  the  plaintiff,  fully  as  to  the  condi- 
tion of  the  store  at  tbe  time  (tf  the  fli^  as  to 
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the  occurrence  of  the  fire,  as  to  the  ose  of  a 
Ught  at  the  pan  when  patting  oil  Into  the 
tank,  and  aa  to  the  maimer  of  doing  bnBlnesa 
In  receiving  and  delivering  oU  Into-  and  from 
the  tank.  Upon  cross-examination  he  was 
asked.  In  substance,  whether  oil  was  sold 
from  the  tank  In  the  evening,  and  whether  he 
bad  been  instructed  by  the  plalntltC  not  to 
make  any  such  sales.  The  plaintiff  objected 
to  these  questions,  and  the  court  overruled 
the  objection.  Upon  his  cross-^amlnation 
McEnroe  was  Inquired  of  at  considerable 
length  as  to  why  he  gave  the  candle  to  Hlg- 
gins,  and  the  purpose  for  which  HIgglns  want- 
ed It;  and  he  said  he  gave  it  because  Hig- 
glna  asked  for  It;  that  he  understood  Hlggins 
wanted  it  to  light  his  way  to  the  pan,  and 
supposed  Hlggins  was  big  enough  and  old 
enough  to  know  what  he  had  the  candle  there 
for.  On  the  redirect  plaintiff's  counsel  asked 
McEnroe  this  question:  "When  you  gave 
Hl^lns  the  candle  which  he  lighted  In  the 
manner  you  have  stated,  did  you  or  not  ex- 
pect that  he  was  to  place  It  upon  the  frame 
of  the  oil  can  In  the  manner  In  whlcli  he  did?" 
The  defendant  objected  to  this  question  and 
the  court  sustained  the  objection.  The  plain- 
tiff, as  a  witness  on  his  own  behalf,  had  tes- 
tlfled  generally  as  to  the  occurrence  of  the 
Are,  the  condition  of  his  property,  the  value 
of  his  goods,  wares,  merchandise,  and  fur- 
niture, his  loss  by  the  Are,  and  other  mat- 
ters. On  cross-examination  he  was  asked 
whether  his  proi>erty  was  Insured  on  the  day 
of  the  Are.  The  plaintiff  objected  to  this, 
but  upon  tbe  court's  saying  that,  If  admissible 
at  all,  the  proposed  evidence  was  admlssIUe 
only  as  bearing  upon  the  question  whether 
the  plaintiff  had  or  had  not  an  Interest  In 
the  result  of  the  suit,  and  not  upon  the  ques- 
tion of  damages,  withdrew  the  objection. 
The  plaintiff  answered,  "Yes,  sir."  He  was 
then  asked,  "For  how  much?"  He  answered 
the  question.  He  was  then  asked,  "Have  you 
been  paid  the  Insurance?"  He  answered,  "A 
part  of  It."  He  was  then  asked,  "How 
much?"  He  stated  the  amount.  The  plain- 
tiff objected  to  these  three  last  questions  and 
answers,  and  the  court  overruled  the  objec- 
tion. Two  witnesses  Leonard  and  Conlan, 
carpenters  and  builders,  testified  for  the  plain- 
tiff as  experts  concerning  the  amount  of  dam- 
age caused  to  the  plaintiff's  buildings  by  the 
fire,  and  testified  fully  as  to  the  kind  of  ex- 
amination they  had  made.  On  cross-exam- 
ination they  testified  as  to  what  parts  of  the 
building  were  moSt  burned,  where  the  fire 
had  apparently  been  hottest,  where  most  dam- 
age had  been  done,  and  in  what  It  consisted. 
On  the  redirect  the  plaintiff  proposed  to  aak 
them  If  they  had  formed  any  opinion  as  to 
how  or  in  what  part  of  the  premises  the  fire 
originated.  Defendant  objected  to  this,  and 
the  objection  was  sustained.  The  defendant 
called  three  witnesses— Ahern,  Robinson,  and 
Stoddard — who  testified  that  they,  as  servants 
of  the  defendant,  had,  at  divers  times  prior 
to  the  fire,  delivered  oU  at  the  plaintiff's  store; 


that  candles  had  been  furnished  to  them  from 
time  to  time  by  the  plaintiff  and  his  servants, 
to  be  used,  lighted,  In  the  neighborhood  of  the 
oil  pan;  and  that  this  use  of  candles  haa 
been  known  to  and  acquiesced  In  by  the  plain- 
tiff long  before  the  fire.  The  plaintiff  object- 
ed to  this  evidence  on  the  ground  that  other 
acts  of  negligence  on  the  part  of  the  plain- 
tiff at  other  times  could  not  be  used  as  evi- 
dence of  contributory  negligence  on  his  part 
on  the  day  of  the  fire.  The  court  excluded  11 
for  this  purpose,  but  held  that  it  was  admis- 
sible to  contradict  the  plaintiff  and  his  wife  as 
to  the  use  of  candles  in  this  way,  "to  show 
the  plaintiffs  conduct  In  respect  to  the  neces- 
sity of  a  light  around  the  oil  pan,"  and  to 
show  that  plaintiff  himself  "bad  instituted 
the  practice  of  furnishing  a  lighted  candle 
without  any  stick"  for  use  at  this  (Al  pan. 
On  the  crosa-examlnation  of  the  witness 
Ahem  plaintiff's  counsel  asked  this  question: 
"Did  you  at  one  time  deliver  for  Mr.  Bab- 
cock  'Funk  Oil,'  so  called,  sent  In  barrels  from 
New  York?"  Defendant  objected  to  this,  and 
the  court  excluded  It,  on  the  ground  that  it 
was  not  germane  to  the  direct  examination. 
T.o  all  of  these  adverse  rulings  njNHi  evidence 
the  plaintiff  duly  excepted. 

The  reasons  of  appeal,  33  In  number,  are 
all  based  upon  claimed  errors  In  the  charge 
and  tbe  foregoing  rulings  npon  the  evidence. 

James  H.  Webb  and  Anum  A.  Ailing,  tor 
Vpellant  Wflllam  H.  WlUlajns  and  Charles 
S.  Hamilton,  for  ai^lea 

TORRANCE,  J.  (after  stating  the  factr^ 
One  of  tbe  Important  questions  In  the  trial 
court  was  whether  the  plaintiff  had  been 
guilty  of  such  negligence  as  essentially  con- 
tributed to  the  loss  he  sustained  by  reason 
of  the  fire.  The  defendant  claimed  that  the 
plaintiff  had  been  guilty  of  such  negligence. 
This  claim  was  based  chlefiy  upon  the  fact 
that  the  plaintiff,  by  his  clerk,  had  furnished 
to  the  defendant's  servant  a  candle  for  his 
use  in  pouring  the  oil  Into  the  pan.  The  evi- 
dence upon  both  sides  bearing  upon  this  point 
was  substantially  the  same,  and  to  this  effect: 
Higglns,  as  he  claimed,  asked  the  plaintiff's 
clerk  to  give  him  a  Ught  to  use  in  pouring  tbe 
oil  into  the  pan.  The  clerk  claimed  that  Hlg- 
gins asked  for  a  candle,  and  he  gave  him  a 
candle,  without  any  candlestick  or  other  thing 
in  which  to  set  It,  and  told  him  where  he 
could  find  a  match  with  which  to  light  it 
Hlggins  then  and  there  lit  the  candle,  and. 
with  It  so  lighted,  went  towards  the  pan  in 
which  he  was  to  pour  the  oil,  and  without 
any  directions  or  suggestions  from  the  clerk, 
placed  it  how  and  where  he  saw  fit.  Con- 
cerning these  facts  the  parties  were  in  sub- 
stantial agreement  As  to  whether  any  artt- 
fldal  light  at  all  was  necessary,  on  the  day  of 
the  fire,  in  pouring  oil  into  the  pan,  the  par- 
ties were  not  in  agreement,  and  the  evidence 
on  that  point  was  conflicting.  No  claim  was 
made  on  tbe  trial  below  that  a  lighted  candle 
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It  iHToperly  placed  and  fastened,  could  not 
have  been  used  with  safety  in  pouring  oil  In- 
to the  pan,  nor  that  it  was  In  Itself  a  care- 
less act  to  use  a  naked  lighted  candle  there 
at  all,  under  any  drcumstances,  while  ponr^ 
Ing  oil  Into  the  pan.  The  plaintiff  dalmedt 
In  eCPect,  that  the  evidence  In  the  case  tended 
to  show  that,  If  he  did  anything  at  ail  apon 
whl(^  the  defendant's  claim  of  contributory 
negligence  could  be  based.  It  was  slmidy  the 
furnishing  of  a  candle  to  the  defendant's  serv- 
ant, at  hia  request,  and  for  bis  purposes,  to 
be  used  by  him  as  he  saw  fit  in  hia  master's 
business;  and  the  plalntiCF,  In  effect,  asked 
the  court  to  instruct  the  Jury  that,  If  they 
found  the  facts  upon  this  matter  to  be  as 
claimed,  he  was  not  guilty  of  negligence,  be- 
cause he  had  furnished  a  safe  light,  if  proper- 
ly used.  We  are  of  opinion  that  the  i^alntlff 
was  entitled  to  hare  the  Jury  so  Instructed, 
and  that  the  charge  upon  this  point  was  In- 
snfflcleut,  and,  on  the  whole,  tended  to  mis- 
lead them. 

Upon  the  evidence  in  the  case,  about  which 
there  was  no  dispute,  the  candle  furnished 
to  Hlggtns  was  an  ordinary  candle,  not  at  all 
an  unsafe  or  dangerous  light  in  and  of  Itself. 
If  unsafe  or  dangerous  at  all  on  the  occa- 
sion In  question,  It  was  made  so  by  the  mode 
and  manner  of  Its  use  by  Rlggins;  and  the 
plaintiff  claimed  that  Higglns,  in  what  he 
did  in  this  matter,  was  not  his  servant  Un- 
der these  circumstances,  the  Important  que»- 
tlon,  bearing  upon  the  claimed  contributory 
negligence  of  the  plaintiff,  was  not  whether 
the  candle  furnished  to  Hlgglns  was  a  safe 
or  an  unsafe  light,  bnt  it  was  whether  the 
plaintiff,  in  what  It  was  claimed  he  did  in 
this  matter,  had  anything  to  do  with  that 
which  made  the  light  an  unsafe  and  danger- 
ous one,  namely,  the  conduct  of  Hlgglns  in 
using  it  as  he  did;  and  the  main  error  In 
the  charge  consists,  we  think,  in  the  fact  that 
the  court  emphasized  the  first  of  these  guea- 
tions.  and  said  little  or  nothing  about  the 
second.  The  Jury  were  told  to  consider  and 
determine  this  question:  ''Was  the  light— a 
candle  without  a  candlestick— a  reasonably 
safe  light?"  If  not,  they  were  told,  "it  will 
be  for  you  to  say  whether  the  furnishing 
of  the  candle  caused  or  contributed  to  the 
plaintiff's  loss  and  injury."  They  were  told 
re[>eatedly.  In  divers  parts  of  the  charge.  In 
effect,  that  it  was  for  them  to  determine 
whether  the  light  furnished  by  the  plaintiff 
was  a  reasonably  safe  light,  and  that.  If  the 
light  so  furnished  was  not  a  reasonably  safe 
light,  and  the  loss  resulted  from  that  cause, 
the  plaintiff  could  not  recover.  They  were 
told  that,  "whether  It  was  the  plaintiff's  duty 
or  not  to  supply  a  light,  in  my  opinion.  If  he 
undertook,  either  by  himself  or  his  agent,  to 
provide  a  light,  it  was  his  duty  to  provide  a 
reasonably  safe  one  under  all  the  circum- 
stances; and,  if  he  failed  to  so  provide  a 
safe  light,  and  that,  combined  with  the  neg- 
ligent act  of  the  defendant's  servant,  caused 
the  loss  or  Injury,  then  the  plaintiff  should 


not  recover."  They  were  thai,  In  effect 
told,  and  that,  too,  more  than  (mce,  that; 
U  the  plaintiff  furnished  a  candle,  he  was 
responsible  for  the  negligent  use  of  it  by 
one  who,  In  what  he  did  with  the  light,  was 
acting  as  the  servant  and  agent  of  the  de- 
fendant; for  It  must  be  borne  in  mind  that 
the  plaintiff's  request  to  charge  upon  this 
point  was  based  on  his  claim  upon  the  evi- 
dence that  in  what  Hlgglns  did  with  the  light 
after  he  got  it  he  was  acting  as  the  servant 
and  agent  of  the  defendant.  It  is  true  that 
In  another  part  of  the  charge  the  court  said: 
"I  say  to  you  the  giving  of  a  candle  to  Hlg- 
glns may  not  be  contributory  negligence  in 
Itself,  because  I  have  already  called  your 
attention  to  the  fact  that  you  are  to  deter- 
mine as  a  question  of  fact  whether  a  caudle 
was  a  reasonably  safe  light  to  provide  under 
the  circumstances,  and  a  light  was  neces- 
sary, then,  of  course,  there  was  no  negligence 
or  want  of  ordinary  care  upon  the  part  of 
McEnroe  which  could  be  attributed  to  his 
master;"  but  we  do  not  think  this  Instruc- 
tion, nor  anything  else  said  by  the  court  in 
other  parts  of  the  charge,  cured  the  error 
in  question  here.  It  left  the  Jury  to  deter- 
mine as  a  question  of  fact  whether  "the  can- 
dle was  a  reasonably  safe  light  under  the 
circumstances,"  without  calling  their  atten- 
tion to  the  "circumstances,"  and  without  tell- 
ing them  that  if  they  found  that  Higglns,  In 
what  he  did  with  the  candle,  was  the  de- 
fendant's servant,  the  plaintiff  was  not  re- 
sponsible for  that  part  of  the  "circumstan- 
ces" made  up  of  Hlgglns*  conduct  after  he 
got  the  candle.  It  Is  true,  also,  that  in  an- 
other part  of  the  charge  the  Jury  were  told, 
in  effect,  that  it  was  the  plaintiff's  duty,  If 
he  provided  any  light  at  all,  to  furnish  a  rea- 
sonably safe  light,  and  it  was  the  defend- 
ant's duty  to  use  the  light  in  an  ordinary 
careful  manner,  and  that  if  the  plaintiff  pro- 
vided a  safe  light  aiid  the  defendant's  care- 
lessness alone  caused  the  Injury,  the  plaintiff 
could  recover;  but  this  was  almost  immedi- 
ately followed  by  that  part  of  the  charge  al- 
ready quoted,  wherein  the  Jury  were  told, 
in  effect  that  it  the  plaintiff  failed  to  fur- 
nish a  safe  light  "under  all  the  circumstan- 
ces," and  such  failure,  "combined  with  the 
negligent  act"  of  Hlgglns,  caused  the  loss, 
the  plaintiff  could  not  recover.  The  former 
statement  in  the  charge  was  thus  neutralized 
by  the  latter,  and  nowhere  in  the  charge  are 
the  Jury  squarely  and  fully  Instructed,  as 
they  should  have  been,  that  the  plaintiff,  if 
his  claims  on  the  evidence  were  found  true, 
was  not  responsible  for  Hlgglns'  Improper 
and  negllgeut  use  of  the  candle  after  he  ob- 
tained it  from  McEnroe.  Looking  at  the  en- 
tire charge  in  the  light  of  the  evidence  in  die 
case  and  the  claims  made  by  the  parties  up- 
on the  question  of  contributory  negligence, 
we  think  the  court  failed  to  bring  to  the  at- 
tention of  the  Jury  the  Important  fact  that 
unless  Higglns,  in  what  he  did  with  the  light, 
was  the  plalutllTB  servant  the  plaintiff  was 


Digitized  by  Google 


740 


44  ATLAXnC  REFOBTEB. 


(Conn.* 


not  iwpmisfble  for  Higgfiu'  negUgeuce.  Fw 
this  reaxm  tbere  mnut  be  a  new  trial. 

In  this  view  of  tbe  case  It  becomes  on- 
necessary  to  consider  the  other  alleged  errors 
In  the  charge,  but  such  of  the  questions  of 
evidence  covered  by  the  asslgnmenta  as  are 
likely  to  come  up  on  a  new  trial  remain  to 
be  considered.  Most  of  tbe  exceptions  to  the 
rulings  upon  evidence  are  nnlmportant,  and 
require  no  lengthy  discussion.  It  Is  question- 
able whether  any  of  them,  with  perhaps  one 
exception,  even  if  wrong,  would  famish  sufS- 
dent  ground  for  a  new  trial.  The  rulings 
upon  the  questions  asked  McEnroe  upon  the 
cross-examination  were  correct.  The  ques- 
tions were  relevant  and  germane  to  the  mat- 
ters brought  out  on  the  direct  Bo,  too,  the 
rnllngs  made  with  reference  to  the  questions 
pnt  to  Leonard  and  Conlan,  the  builders,  ai>- 
pear  to  have  been  correct  As  we  understand 
the  record,— which  Is  not  at  all  clear  on  this 
point,— the  qnestlon  asked  of  these  witnesses 
which  were  ezcladed  were  asked  with  the 
view  ot  having  them  testify  as  experts  as  to 
how  and  where  the  fire  originated.  They 
had  testified  folly  as  to  what  they  observed 
upon  these  points.  It  was  not  claimed  that 
they  were  experts  upon  the  origin  of  tbe 
fire,  and  thus  they  do  not  appear  to  have 
been  qualified  to  give  an  opinion  on  this 
point;  even  If  opinion  evidence  upon  such  a 
point  Is  admissible,— a  question  on  which  we 
npress  no  opinion.  The  testimony  of  Rob- 
inson, Ahem,  and  Stoddard  as  to  the  use  of 
lights  at  this  oil  pan,  with  the  knowledge  and 
consent  ot  the  plaintifT  and  his  servants,  at 
other  times  than  tbe  one  In  qoestlon,  was 
clearly  admissible  for  the  limited  purposes 
for  which  the  court  admitted  it  The  que»- 
tion  asked  of  Ahem  on  cross-examination 
concerning  the  delivery  of  Funk  oil  was 
properly  excluded,  as  not  germane  to  the 
direct  examination.  Under  the  circumstan- 
ces disclosed  by  tbe  record,  we  think  there 
was  no  error  in  admitting  tbe  evidence  with 
reference  to  the  payment  of  the  insurance 
money.  Further  than  this,  upon  this  point, 
we  have  no  occasion  at  present  to  decide. 
McEnroe  was  asked.  In  effect,  whether  or  not 
he  expected  or  supi>osed  when  he  gave  Hlg- 
glns  the  candle,  that  HIgglns  would  place  it 
and  use  It  as  he  did.  The  defendant  claim- 
ed. In  effect  that  McEnroe,  In  what  he  did, 
was  acting  for  the  plaintiff,  and  knew,  or 
had  reason  to  know,  Just  what  nse  would 
be  made  of  the  candle,  and  how  It  would 
be  placed  by  Higgins,  and  therefore,  In  ef- 
fect, consented  to  such  Improper  nse.  If  it 
was  such.  In  view  of  this  claim  we  think 
the  court  erred  in  excluding  the  question. 
McEnroe,  under  the  circumstances,  was  en- 
titied  to  show  that  he  did  not  know  or  ex- 
pect that  It  would  be  used  as  It  was  used. 
This  disposes  of  all  the  errors  assigned  with 
reference  to  the  rollnga  upon  evidence. 
TbetB  ts  error,  and  a  new  trial  la  sranted. 
Tbe  ether  jndgei  concurred. 


(71  cooa.  my 
FBBNOB  ct  ux.  T.  TOWN  OF  WATBXU 
BUET. 

(Sivreme  Ooort  of  Brrors  of  OonneeUeQt.  Not. 
2a  1809.) 

ATTORNHTS— DSPUTT  JUDOD-APPSARANCB — 
DUTY  OP  COURT—JURORS'  BXAllINATIOIi- 
WSTRUCTIONS— HECESSITT  OF  REQUEST. 

1.  Appesraoee  of  a  deputy  Judge  of  tbe  court 
as  attorney  in  a  case  pending  in  the  court,  while 
not  profesBiooai,  b  not  gronod  for  rerersaL 
since,  he  being  an  attorney  of  the  court  It  had 
no  power  to  prevent  him  from  acting  as  attorn^ 
tn  the  ease. 

2.  Refusal  of  die  eout  to  Interrogate  Jumrs  as 
to  whether  any  of  them  had  served  In  uie  court 
presided  over  by  a  deputy  judge  appearing  as 
counsel  for  plainUff  in  tbe  case  was  not  error, 
^nce,  though  oefeodant  might  have  questioned 
Jurors  on  that  subject  as  gronnd  for  peremptory 
challenge,  tbe  court  was  not  required  to  inter- 
rogate them  on  such  subject 

3.  Failure  to  charge  on  particular  matters  Is 
not  error,  in  the  absence  of  a  request. 

Appeal  from  district  court  of  Waterbmy; 
Oeorge  H.  Cornell,  Judge. 

Action  by  WUllam  BL  French  and  wtts 
against  the  town  of  Waterbury.  From  * 
Judgment  In  faw  of  piainHft^  defradant  ap- 
peels.  Affirmed. 

The  district  court  of  Waterbury  has  certalD 
concurrent  Jurisdiction  with  tbe  superior  court, 
within  the  territorial  limits  of  the  district  In- 
cluding towns  In  two  counties.  A  Judge  and 
deputy  Judge  are  appohited  by  the  legislature 
for  the  term  of  four  years,  in  pursuance  of 
an  amendment  of  the  constitution  to  that  effect 
passed  In  1876.  The  plaintiff's  action  was 
brought  by  bis  attorney,  Albert  P.  Bradstreet 
tbe  deputy  Judge  of  the  court,  and  the  deputy 
Judge  conducted  the  trial  as  the  plalntUTe 
attorney.  Upon  tbe  calling  of  the  case  tor 
trial,  tbe  defendant  filed  the  following  motions 
tn  writing:  (1)  The  defendant  objects,  before 
tbe  Impaneling  of  the  Jury,  to  the  appearance^ 
as  counsel  of  record  for  tbe  plaintiff  in  this 
cose,  of  the  present  deputy  Judge  of  this  court 
(2)  Tbe  defendant  objects,  before  the  Impan- 
eling of  the  Jury,  to  tiie  appearance,  as  coun- 
sel In  fact  for  the  plaintiff  In  this  case,  of  the 
present  deputy  judge  of  this  court"  The  mo- 
tion was  overruled  (Comell,  J.),  and  the  de- 
fendant duly  excepted.  After  the  Jury  had 
taken  their  places,  ready  to  be  Impaneled,  the 
defendant  requested  the  court,  In  writing,  as 
follows:  "Tbe  defendant,  on  the  Impaneling  of 
tbe  Jury  In  the  above-entitied  case,  requests 
the  court  to  ask  the  jury  if  any  of  them  had 
served  In  this  court  as  Juiymen  daring  the 
present  term  of  Judge  Bradstreet  as  deputy 
Judge  of  this  court."  The  request  was  refosed, 
and  the  defendant  duly  excepted.  Tbe  appeal 
assigns  error  in  the  denial  of  the  above  mo- 
tions, and  in  the  omission  of  the  court  In  Its 
charge  to  caution  the  Jury  against  permitting 
their  minds  to  be  biased  In  favor  of  the  plain- 
tiff from  tbe  fact  that  the  deputy  Judge  at 
the  court  was  acting  as  attorney  for  the  plain- 
tut 
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Greene  Kendiick,  Cor  wpellazit  Bobert  A. 
Lowe,  for  appeUees. 

HAMEBSLEY,  J.  (after  stating  the  facta). 
The  defendant,  for  gtddance  In  the  use  of  his 
peremptory  clullenges,  mlgbt,  within  pnqver 
llmltB,haregQe8tioned  the  Jurors  aa  to  thelrfw- 
mer  association  with  the  counsel  for  the  plain- 
tiff, but  the  court  was  not  bound  to  Intrarogate 
the  Jury  for  him.  The  omission  to  caution  the 
Jury  against  being  biased  hf  the  facts  appear- 
ing during  the  preliminary  proceedings,  espe- 
cially in  absence  of  any  request  to  that  effect; 
Is  not  error. 

The  other  errors  assigned  depend  on  the 
claim  that  the  court  possessed  the  power,  and 
was  charged  with  the  duty,  of  preventing  Mr. 
Bradstreet  from  acting  as  attorney  In  this 
case.  The  court  bad  no  such  power.  It  is 
not  claimed  that  there  Is  any  la^  which  for- 
Uda  an  attorney  to  conduct  a  case  tried  be- 
fore a  court  of  wliicb  he  is  also  a  member. 
The  claim  made  is  that  such  condnct,  where 
the  Judge  presiding  at  the  trial  and  the  at- 
torn^ trying  the  case  are  Imth  Judges  of  the 
court,  is  an  Impropriety,  In  riolation  of  sound 
professional  ethics.  This  la  true.  Wblle  It 
Is  possible  that  a  jndge  may,  as  attorney,  try 
a  particular  case  before  lils  associate  Judge, 
without  injury  to  any  party,  yet,  if  such  prac- 
tice were  common,— If  the  two  occupants  of 
the  bench  were  In  the  habit  of  constant  mu- 
tual Interchange  of  the  relative  positions  of 
Judge  and  attorney,— It  is  obvious  tliat  there 
would  be  a  professional  impropriety  which 
might  become  intolerable.  It  may  therefore 
well  be  considered  improper  for  a  Judge  In 
any  case  to  appear  as  attorney  before  his  own 
court,  held  by  his  associate.  Thus,  with  that 
mie  of  professional  ethics  which  preveuts  one 
from  acting  as  witness  In  a  case  he  is  con- 
ducting as  attorney,  a  single  Instance  of  such 
conduct  might  be  harmless,  bnt.  If  regarded 
as  allowable,  the  possibilities  of  Injury  are 
great,  and  so  every  instance  is  an  improprie- 
ty. But  such  Improprieties  on  the  part  of  an 
attorney  do  not,  of  themselves,  make  a  mls- 
trlal.  The  law  has  heretofore  considered  the 
restraining  Influence  of  a  professional  educa- 
tion, and  of  the  opinion  of  the  bar  and  bench, 
and  the  liability  to  discipline  for  persistent 
misconduct,  as  competent  to  suppress  evUa 
of  this  character,  and  this  expectation  baa  or- 
dinarily been  fully  Justified. 

Perhaps  the  defendant's  assignment  of  er^ 
ror  may  be  regarded  as  dalmii^  that  the 
Judge  who  presided  at  the  trial  was  disquali- 
fied. If  so,  the  claim  Is  unsound.  It  certain- 
ly, would  be  dlflBcuIt,  perhaps  impracticable, 
to  properly  provide  for  tbe  administration  of 
Justice,  if  every  condition  which  might  tempt 
the  untrained  layman  to  favor  one  side  or  the 
other  should  be  made  by  law  a  Judldal  dls- 
quaUflcatlon.  A.  Jndge  must  be  aide  to  fol- 
low the  line  marked  ont  by  Judicial  duty,  un- 
Inflaenced  by  the  ride  Isnies  that  <tf  necea- 
■1^  attmd  most'  trials.  This  ability  la  of  tbe 


essence  of  Judldal  quallflcatlon.  If  the  abili- 
ty of  the  Judges  In  this  respect  cannot,  on  the 
whole,  be  trusted,  the  bench  can  never  be  trust- 
ed. The  lack  of  Jodlcial  pnrity  cannot  be  sup- 
piled  by  restrictive  legislatioq;  indeed,  such 
legldation  might  rather  tend  to  aggravate  tbe 
evlL  And  so  at  common  law  tbe  maxim  that 
no  one  shall  be  Judge  In  his  own  cause  has  fur- 
nished tbe  main  disqualification.  More  than 
400  years  ago  this  disqualification  was  recog- 
nized (3  Bl.  Comm.  298,  note  1;  Day  v.  Savadge, 
Hob.  85,  87),  and  no  other  test  has  since  been 
added.  We  have  legislated  on  this  subject 
(section  838,  Gen.  St),  but  all  the  statutory  dis- 
qualifications purpcMTt  to  be  based  on  the  prin- 
ciple that  no  one  can  be  at  tbe  same  time 
Judge  and  party  In  Interest  While  tbe  very 
nature  of  his  office  oftentimes  requires  a 
Judge,  to  preside  at  trials  that  test  and  se- 
verely test  bis  power  to  resist  personal  bias, 
yet  it  is  his  privilege,  and  in  some  cases  his 
duty,  to  avoid  such  tests,  where  it  may  law- 
folly  be  done.  As  to  the  case  before  us,  It  Is 
apparent  that  when  two  Judges  of  the  same 
court  are  called  upon,  each  In  turn,  to  pre- 
side at  the  trial  of  cases  conducted  by  the 
other,  the  test  is  one  to  which  a  Judge  would 
be  unwilling  to  subject  himself  unnecessarily. 
Tbe  statute  has  i«ovided  a  way  out  of  the 
difficulty.  When  any  cause  Is  pending  btfore 
the  district  court  of  Waterbuty  which  tbe 
Jndge  and  deputy  Judge  may  consider  as  Im- 
pnqter  to  be  tried  or  disposed  of  by  said 
court  when  held  by  either  of  them,  any  Judge 
of  the  court  of  common  pleas  may  be  called 
in  to  dispose  of  such  case.  Section  719.  Had 
the  defendant  asked  the  court  to  call  In  a 
Judge  of  the  court  of  common  pleaa  for  tbe 
trial  of  this  case,  tbe  Judge  might  properly 
have  granted  the  request  or,  more  properly, 
the  deputy  Judge  might  have  pursued  bis 
remedy  in  another  court  Whether  a  refusal 
to  provide  another  Judge  in  sndi  case  would 
be  ground  for  a  new  trial  Is  a  question  not 
raised  by  the  record,  and  one  which  should 
not  hereafter  arise.  There  is  Do  error  In  the 
Judgment  of  the  district  conrt  The  other 
Judges  cooenrred. 

(n  Conn.  488) 
TOOHBT  V.  C0HLBI7. 

(Supreme  Oonrt  of  Errors  of  Gonnectlcat  Nov. 

28,  1880.) 

PROHIBITION— CONTSHPT  PROCBBDINO»- 
OTHBK  ADEQUATE  RBMBDIBS. 

A  writ  of  prohibition  will  not  be  granted  to 
restrain  contempt  proceedings  in  au  Inferior 
court,  based  on  sn  alleged  TioiatioD  of  an  In- 

t unction,  where  the  party  applrinv  for  tbe  writ 
laa  an  adequate  remedy  by  a  motion  to  dissolve 
the  injonction. 

Appeal  from  superior  court  Fairfield  coun- 
ty; Ralph  Wheeler,  Ju^. 

Applicaticm  Xny  Jeremiah  D.  Toomey  for  a 
writ  of  prohibition  against  William  H.  Corn- 
ley.  From  a  Judgment  dismissing  the  aj^ai- 
catkn,  the  petitioner  appeals.  Affirmed. 
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This  was  a  rale  Issued  by  the  superior  court 
In  Fairfield  comity  on  the  6th  day.  of  June, 
1890,  commanding  and  rcqntring  Winiam  H. 
Comley,  the  deputy  Judge  of  the  city  conrt  of 
the  city  of  Bridgeport,  to  appear  before  the 
said' snperlor  court  on  the  20th  day  of  Jane, 
at  10  o'clock  In  the  forenoon,  to  show  cause 
why  a  writ  of  prohibition  should  not  Issue 
against  him.  The  application  for  the  rule 
showed  that  on  the  12tb  day  of  May,  1890,  a 
complamt  In  a  cItU  action,  claimhig  $2,000 
damages  and  an  Injunction,  wherein  Frank 
MlUer  and  S.  C.  Osbome  were  plaintiffs  and 
Jeronlah  D.  Toomey  (the  plaintiff  herein)  was 
the  defendant,  Signed  by  proper  authority,  and 
returnable  to  the  superior  court  In  said  Pair- 
field  county  on  the  first  Tuesday  of  June,  1809, 
was  presented  to  the  said  Comley  by  the  at- 
torneys for  the  plaintiffs  In  said  cause;  and, 
the  facts  alleged  therein  having  been  verified 
by  the  oath  of  a  competent  witness,  the  said 
William  H.  Comley,  as  such  deputy  Judge, 
signed  and  Issued  a  temporary  Injunction  In 
said  action,  directed  to  the  said  Jeremiah  D. 
Toomey,  the  defendant  therein,  commanding 
him  to  refrain  wholly  and  absolutely  from  as- 
signing or  In  any  way  disposing  of  or  Incum- 
bering his  Interest  In  a  certain  contract,  which 
was  set  ont  In  the  said  complaint,  until  the 
session  of  the  court  to  which  the  said  com- 
plaint was  made  returnable,  and  until  the  said 
court  had  made  further  order  Id  the  premises. 
The  said  complaint  and  order  of  Injunction 
was  duly  served  on  the  said  Toomey  on  the 
12th  day  of  May,  and  was,  in  fact,  returnable 
to  the  clerk  of  the  superior  court  on  the  13th 
day  of  May.  On  the  25th  day  of  May  an  ap- 
plication verified  by  the  affidavits  of  sundry 
witnesses  was  presented  to  the  said  Comley, 
deputy  Judge,  alleging  that  the  said  Toomey 
was  openly,  persistently,  and  defiantly  disre- 
garding and  disobeying  said  order  of  Injunc- 
tion, in  fiagrant  violation  and  contempt  of  the 
authority,  dignity,  and  Jurisdiction,  and  mov- 
ing that  the  said  Toomey  be  attached,  and 
punished  for  his  said  contempt.  Thereupon,  on 
said  day,  the  said  deputy  judge  made  an  order 
requiring  the  said  Toomey  to  appear  before 
him  on  the  26th  day  of  May,  at  1:30  o'clock  hi 
the  afternoon,  at  the  city  hall  In  the  said  city 
of  Bridgeport,  to  show  cause  why  an  attach- 
ment should  not  be  Issued  -against  blm.  This 
order  was  duly  served  on  said  day  upon  the 
said  Toomey  by  a  proper  officer;  and  on  the 
said  2eth  day  of  May  the  said  Toomey  appear- 
ed by  himself  and  by  counsel  before  the  said 
deputy  judge  at  the  hour  and  at  the  place 
named  hi  the  said  order,  and  such  action  was 
had  that  the  proceedings  were  adjourned  until 
the  2d  day  of  June  then  next  at  2  o'clock  In 
the  afternoon;  and  on  said  last-mentioned  day 
the  counsel  for  the  said  Toomey  moved  that 
the  said  application. and  petition  for  contempt 
be  dismissed.  The  said  Comley  refused  to  dis- 
miss the  same,  but  proceeded  to  a  bearing,  and 
rendered  Judgment  as  follows:  "Upon  the 
application  of  the  plaintiffs  In  the  above-en- 
Utled  cause,  dated  May  26.  1890,  made  to  the 


undersigned  authority,  deputy  Judge  of  the  city 
court  of  the  city  of  Bridgeport,  In  said  county, 
being  a  court  of  equitable  Jurisdiction,  on  May 
26,  1880,  said  superior  court  not  being  actnal- 
ly  In  session,  fiwiming  that  the  defendant  had 
committed  certain  acts  of  contempt  against  a 
certain  order  of  temporary  Injunction  granted 
on  May  12,  1800,  and  against  the  authority 
granting  said  temporary  Injunction,  said  su- 
perior court,  to  which  the  above-entitled  action 
Is  returnable,  not  then  being  actually  In  ses- 
sion, and  asking  for  process  of  attachmoit 
against  the  defendant  as  by  said  appUcadon 
will  fully  appear,  and  the  defendant  having 
been  summoned  by  said  undersigned  authority 
to  answer  said  complaint  and  application  on 
May  26,  1809,  and  show  cause.  If  any  he  has, 
why  the  prayer  thereof  should  not  t>e  granted, 
the  parties  appearing  on  said  day,  and  at  the 
urgent  request  of  the  defendant  the  hearing 
was  continued  to  June  2,  1899,  when  the  par- 
ties again  appeared,  and  were  fully  heard  by 
Bald  undersigned  authority,  with  their  witness- 
es and  counsel;— said  undersigned  authority 
finds  that  the  allegations  of  said  application 
that  the  injunction  In  the  above-entitled  cause 
was  granted  by  said  undersigned  authority  on 
May  12,  1809,  and  on  said  day  duly  served  up- 
on the  defendant,  to  be  true.  Said  tmderslgn- 
ed  authority  further  finds  that  on  May  19, 
1809,  the  defendant,  with  full  knowledge  of 
said  order  of  injunction,  disregarded  and  dis- 
obeyed the  same,  In  that  he  executed  and  de- 
livered to  his  son,  J.  D.  Toomey,  Jr.,  a  certain 
assignment  or  transfer,  of  which  the  following 
Is  a  copy,  to  wit:  'Bridgeport,  Conn.,  May  19, 
1899.  For  value  received,  I  hereby  sell,  trans- 
fer, and  assign  unto  Jeremiah  D.  Toomey,  Jr., 
of  said  city  of  Bridgeport,  any  aiul  all 
moneys  due  me,  or  hereafter  to  become  due 
me,  from  the  date  hereof  until  January  1, 
1000,  from  the  city  of  Bridgeport,  by  or  under 
a  certain  contract  made  between  the  said  dty 
of  Bridgeport  and  Timothy  Daly,  of  said  city, 
for  the  collection  of  garbage  In  said  dty,  and 
which  said  contract  was  assigned  to  me  by 

said  Daly  on  the    day  of   ,  1807. 

[Signed]  J.  D.  Toomey.*  Whereupon  It  Is  ad- 
judged that  the  defendant  Is  gnUty  of  con- 
tempt against  said  order  of  temporary  Injunc- 
tion, and  against  the  authority  granting  the 
same,  and  that  the  defendant  pay  a  fine  of  one 
hundred  ^100)  dollars  to  the  state  of  Con- 
necticut, and  that  he  pay  to  the  plaintiff  the 
costs  of  these  proceedings  upon  this  applica- 
tion for  contempt,  taxed  at          dollars.  Wfi- 

Uam  H.  Comley,  D^uty  Judge  of  the  City 
Court  for  the  City  of  Bridgeport."  The  su- 
perior court  issued  the  present  rule  on  the 
said  6th  day  of  June,  1899,  requiring  the  said 
Comley  to  appear  as  above  stated,  and  it  was 
duly  served  upon  him.  The  said  Comley  ap- 
peared before  the  superior  court  as  required 
by  the  said  rule,  and  showed  cause  as  follows: 
"And  now  the  said  defendant  appears  before 
the  honorable  superior  court,  to  which  said 
application  Is  made,  and  pleads  and  says  that 
the  writ  of  prohibition  prayed  for  ought  not 
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to  be  granted,  became:  (1)  The  allegations 
contained  In  said  application  are  tmtrue.  (2) 
The  defendant,  on  June  12,  1889,  and  before 
said  application  was  made,  rendered  a  final 
jndgment  in  said  contempt  proceedings,  a  copy 
of  which  Judgment  Is  hereto  attached,  marked 
'Exhibit  i:  rS)  The  facts  alleged  are  not 
sufficient  In  law  to  warrant  the  granting  of 
the  writ.  (4)  Upon  the  facts  stated,  the  writ 
of  prohibition  Is  not  the  proper  and  appropriate 
remedy  for  the  wrong  complained  of.  (6)  In 
the  matter  complained  of,  to  wit,  the  Issuing 
the  injunction,  order,  and  citation  recited  In 
the  plaintiff's  application,  the  said  William  H. 
Comley,  acting  as  deputy  Judge  of  the  city 
court  of  the  dty  of  Bridgeport,  did  not  exceed 
the  Jurisdiction  of  said  court  and  his  own  Jn- 
lisdlction  as  Judge  thereof,  but  properly  and 
lawfully  took  cognizance  of  said  prayer  of 
said  Miller  and  Osborne,  and  restrained  1^  In- 
Jtmctlon  the  said  Toomey  from  assigning  or  In 
any  way  disposing  of  or  Incumbering  the  In- 
terest of  said  Toomey  In  a  certain  contract  en- 
tered into  between  the  city  of  Bridgeport  and 
one  Timothy  Daly  on  the  30th  day  of  Decem- 
ber, 1895,  and  by  the  said  Daly  assigned  to 
said  Toomey.  (6)  The  application  fails  to  al- 
lege that  the  said  William  H.  Cbmley,  acting 
as  deputy  Judge  of  said  city  court,  exceeded 
the  Jurisdiction  of  said  court,  and  his  own  ju- 
risdiction as  Judge  thereof.  In  undertaking  Ju- 
risdiction in  said  proceedings  In  contempt.  (7) 
The  applicant  tias  other  adequate  remedy  In 
the  ordinary  course  of  procedure.  All  of  which 
matters  the  defendant  prays  may  be  Inquired 
of  by  the  court  WlUlam  H.  Comley,  Deputy 
Jndge  of  the  City  Court  for  the  City  of  Bridge- 
port." There  were  thereafter  various  plead- 
ings In  the  superior  court,  and  such  proceed- 
ings were  had  that  ou  the  10th  day  of  July 
said  court  rendered  Judgment  finding  the  Is- 
sues for  the  defendant,  and  that  the  rale  to 
show  cause  be  discharged,  and  that  the  appli- 
cation be  dismissed,  and  that  the  defendant 
recover  his  costs.  Tbe  court  made  a  finding 
of  facts,  which,  after  finding  that  all  the  for- 
mal allegations  In  the  application  were  true, 
proceeded  in  this  way:  "(6)  The  defendant, 
on  June  12,  1809.  and  before  the  application 
for  the  writ  of  prohibition  was  made,  rendered 
Judgment  in  said  contempt  proceedings,  a  copy 
of  which  Judgment  Is  hereto  attached,  marked 
'Exhibit  A.*  (7)  The  sujwrlor  court  was  In  ses- 
sion on  the  12th  day  of  May,  1899,  and  ad- 
journed from  that  date  to  the  16th  day  of 
May,  1899.  No  evidence  was  offered  to  prove 
that  tbe  superior  court  was  actually  In  session 
at  the  time  when  said  order  of  temi>orary  In- 
junction was  made  by  said  Comley.  There 
was  no  evidence  tttat  said  superior  court  was 
not  actnally  in  session  at  the  time  of  the  mak- 
ing of  said  order,  tmless  Exhibit  A  contains 
such  evidence.  (8)  The  writ  in  the  action  In 
which  said  temporary  injunction  was  Issued 
was  rettumed  to  the  clerk  of  the  snperior  comt 
within  and  for  FalrSeld  county  on  May  13, 
18D9,  and  said  action  was  pending  in  said  court 
at  Uie  date  of  the  judgment  upon  this  peti- 


tion. (9)  On  May  12,  1899,  George  P.  CarroU 
was  the  Judge  of  the  city  court  of  Bridgeport, 
and  was  within  the  limits  of  said  city  of 
Bridgeport,  and  was  not  unable  to  sign,  nor 
disabled  from  signing,  said  order  of  temporary 
injunction,  had  he  been  found,  and  asked  to 
sign  the  same.  (10)  Said  superior  court  was 
in  session  on  the  16th,  17th,  18th,  19th,  23d, 
24th,  and  26th  days  of  May,  1899.  There  was 
no  evidence  that  the  superior  court  was  or  was 
not  actually  In  session  at  the  time  said  Comley 
issued  said  summons  In  said  contempt  pro- 
ceedings, unless  Exhibit  A  contains  such  evi- 
dence. (11)  The  city  court  'of  the  city  of 
Bridgeport  Is,  and  for  several  years  last  past 
has  been,  a  court  of  equitable  Jurisdiction. 
(12)  The  said  William  H.  Comley  was  duly 
appobited  deputy  judge  of  said  court  on  March 
1,  1899,  and  has  continually  acted  as  such  ever 
since  said  date."  The  defendant  appealed  to 
this  court 

Jeremiah  D.  Toomey.  Jr.,  for  appellant 
WUllam  D.  BlahQp,  Jr.,  for  aro^lee. 

ANDREWS,  C.  J.  (after  stating  the  facts). 
In  the  very  recent  case  of  Sherwood  v.  Knit- 
ting Co.,  68  Conn.  543,  87  AU.  388,  tills  court 
discussed  the  rales  of  law  applicable  to  the 
writ  of  prohibition.  It  was  there  held  that 
the  writ  of  prohibition,  while  a  thoroughly 
well  recognized  proceeding  In  this  state,  was 
one  not  to  be  used  except  in  cases  where  there 
was  a  clear  excess  of  Jurisdiction  by  which 
the  party  applying  for  the  writ  was  Injured, 
and  where  he  had  no  other  adequate  remedy. 
There  Is  no  error  in  this  case.  The  plaintiff 
had  other  adequate  remedy.  A  motion  to  dis- 
solve the  Injunction,  made  either  to  Judge 
Comley  or  to  any  judge  of  the  superior  court 
would  have  been  a  remedy  much  easier  to  be 
called  into  use  than  the  present  one,  much  sim- 
pler in  its  procedure,  while  equally  efficacious 
to  protect  the  plaintiff's  right.  There  iB  no 
error.   The  other  judges  concurred. 


(72  CoDO.  440 
OOUGHLIN  V.  HcBLROT. 
(Supreme  Oourt  of  Errors  of  Connecticut  Nor. 

28.  1890.) 

SLHOTIONS— RECOUNT— RETRIAL  —  jaDQHBNT 
—APPEAL— EXECUTION— PLEA  IN 
ABATEMENT— DEMURRER. 

1.  Where,  in  a  petition  for  recount  and  decla- 
ration of  election,  the  appellate  court  reverses 
tbe  lower  court,  and  in  the  conclusion  of  the 
opiaion  holds  that  "the  trial  judee  erred  in  not 
counting  for  the  iKtitioner  the  38  ballots  describ- 
ed in  parRgraph  14  of  the  finding,"  and  that 
"the  petitioner  was  elected.  *  •  •  and  a 
certificate  to  that  effect  should  have  been  issued 
by  the  judge  as  provided  by  statute,"  a  retrial 
of  the  Issues  is  not  necessary,  and  a  Judgment 
in  accordance  with  the  opinion  of  the  appellate 
court  is  proper. 

2.  Where  notice  of  apjpeal  is  filed  immediately 
after  the  rendition  of  nual  judgment  and  the 
trial  judge  is  of  opinion  that  tbe  appeal  Is  sim- 
ply for  delay,  the  issuance  of  execution  on  the 
same  daj',  on  motion  of  the  appellee,  against  the 
protest  of  the  appellant.  Is  proper;  being  au- 
thorised by  Pub.  Acts  1897,  p.  881,  |  14,  which 
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directa  a  stay  of  ezecation  in  all  appealable 
cases  for  one  week  after  Jodgment,  bnt  permit! 
Iti  iwaance  "at  abj  time  apoD  motion  and  hear- 
Iha"  when  the  conrt  ia  of  the  abore  opinion. 

o.  The  appellate  court  rereraed  the  lower 
coart,  and  w  Ita  opinion  specified  the  relief  the 
lower  coart  ahoald  have  granted.  The  defeated 
party,  in  opposing  judgment  In  the  lower  court 
upon  snch  rerenal,  claimed  he  could  show,  and 
asked  an  opportnnity  to  riiow,  errors  not  set  up 
at  the  trial.  IJetd  that,  if  there  were  snch  errora, 
^e  time  to  prove  them  had  passed. 

4.  In  an  appeal  from  final  judgment,  the  trial 
court  on  Jul;  20tb  was  of  opinion  that  the 
•n>eBl  was  aimplr  for  dela;,  and  authorized  is- 
suance of  execution.  On  August  25th  the  ap- 
peal was  granted.  Hie  appellee  pleaded  in 
abatement  that,  as  the  court  found  that  the  ap- 

fieal  was  taken  for  delay,  its  allowance  was 
mproper.  Held,  that  the  plea  was  demurrable, 
because  the  fact  that  the  trial  jodge  was  of 
opinion  on  July  20th  that  the  appeal  was  taken 
for  deLiy  does  not  ueceasatny  show  that  he  was 
of  the  same  opinion  on  August  2Sth. 

5.  A  plea  In  abatement  in  the  appellate  court, 
contaimng  no  prayer  for  judgment,  is  demurra- 
ble. 

Appeal  from  superior  court,  Falr&eld  coun- 
ty; Ralph  Wheeler,  Judge. 

Petition  by  Patrick  Coughlln  against 
James  H.  HcElroy,  under  the  statute,  for  a 
recount  of  the  Totea  cast  at  the  city  meeting 
of  Bridgeport  held  In  April,  1809,  for  a  tax 
collector,  and  for  a  declaration  that  the  peti- 
tioner waa  duly  elected,  brought  before  Hon. 
Balph  Wheeler,  a  Judge  of  the  superior  court 
A  recount  was  ordered  and  had,  and  a  And- 
ing  made  that  the  petitioner  received  5,031 
TOtea  for  said  office,  and  the  defenda.nt  5,053, 
whereupon  the  petition  was  dismissed.  The 
petitions:  took  an  appeal  to  the  supreme 
court  of  errors,  at  Its  June  term,  and  error 
was  found,  whereupon  the  Judge  of  the  su- 
perior court,  without  any  further  eTidence, 
found  that  the  petitioner  received  5,069  votes, 
and  the  defendant  5.064,  and  declared  and 
certified  that  the  petlttoner  -waa  dul7  elected. 
No  MTor. 

Immediately  after  the  call  of  the  docket 
at  file  opening  of  the  term,  Mr.  Davenport, 
counsel  for  the  appellee,  moved  that  the 
cause  be  heard  before  any  other  on  the  list, 
by  reason  of  the  privilege  established  by 
Oen.  St  9  59.  The  court  asked  If  he  desired 
the  plea  fn  abatement  to  be  heard  by  itself. 
Counsel  for  botb  parties  stated  that  they  did 
not  wish  such  a  bearing  unless  the  appeal 
could  be  heard  at  the  same  time. .  The  court 
then  ordered  tbe  cause  to  stand  as  the  first 
cause  to  be  heard  on  the  Fairfield  county 
docket  both  as  to  the  plea  in  abatement  and 
the  appeal;  holding  that  tbe  privilege  claim- 
ed did  not  prevail  over  tbe  statutory  pre- 
cedence (Gen.  St  I  817)  as  to  the  time  and 
order  of  trial  accorded  to  all  causes  on  the 
docket  which  came  from  New  Haven  county. 

Qeorge  P.  Carroll,  and  Alfred  B.  Beers,  tor 
appellant  Daniel  Davenport,  for  appellee. 

BALDWIN.  J.  (after  stating  tbe  facts). 
Upon  the  reversal  of  the  Judgment  originally 
entered  In  this  action  (see  Coughlln  r.  Mc- 
Blro7,  72  Conn.  88,  48  AtL  854),  the  parUei 


appeared  boFore  tbe  Judge  of  tbe  soperlor 
conrt  by  whom  It  wu  rendered;  and  the  de- 
fendant claimed  tbe  right  to  a  retrial  at  the 
petition,  and  to  introduce  further  evidence. 
Whether  he  bad  auch  a  i^ht,  or  not,  depend- 
ed on  the  Judgment  wblch  bad  been  pto- 
nounced  by  this  court  No  copy  of  tbie  was 
presented  to  tibe  Judge^  who  had  b^ore  liim 
simply  the  <^nIon  of  thU  court,  and  ttie 
brief  reecrlpt  by  wblefa  onr  decision  wu 
communicated  to  tbe  cleA.  It  was  the  du^ 
of  that  officer  to  prepare,  dgn.  and  record  a 
proper  Judgment  file.  See  Rules  of  Court, 
f  66.  If,  In  any  case,  the  terms  of  the  re- 
script are  not  so  full  or  clear  as  may  be  nec- 
essary to  enable  him  to  do  this,  he  la  at  lib- 
erty to  consult  the  court  and  more  precise 
directions  wlU  be  given.  In  the  case  at  bar 
the  rescript  waa  thns  pressed:  "Error 
Judgment  reversed.  Opinion  by  Hall,  J.** 
Tbls  opinicm,  which  was  also  on  file,  con- 
cluded thns:  "The  trial  Jndge  erred  in  not 
counting  for  the  petitioner  the  88  ballota  de- 
scribed In  paragn^  14  of  the  finding.  The 
petitioner  was  elected  to  the  office  of  collect 
or,  and  a  certificate  to  that  effect  should  have 
been  Issued  the  Judge  as  provided  by  stat- 
ute. Error,  and  Jude^ent  reversed.**  Thp 
opinion  was  published  on  July  12tli,  and  Hxv 
rescript  bore  that  date.  H  was  oh  July  20th 
that  the  parties  were  heard  before  tbe  Judge 
of  the  sni>erlor  court  as  to  the  further  pro- 
ceedings to  be  had  before  him.  It  does  not 
appear  that  any  motion  warn  made  by  either 
for  a  postponement  untU  the  Judgment  of 
this  court  had  been  formally  written  out  and 
entered,  of  record.  Tbe  only  question  be- 
tween them  was  whether  Its  effect,  as  shown 
by  the  opinion  and  the  rescript  was  to  re- 
quire the  issue,  without  any  further  inquiry, 
of  a  certificate  of  tbe  petitioner's  election. 
As  to  this  point  the  Judge  of  the  superior 
court  took  the  view  of  the  petitioner,  and 
proceeded  forthwith  to  final  Judgment  The 
reversal  of  a  Judgment  annuls  It  but  does 
not  necessarily  set  aside  the  foundation  on 
which  it  rests.  This  foundation  may  be  suffi- 
cient to  support  a  Judgment  of  a  different 
kind,  and  may  be  such  as  to  require  It  A 
reversal,  therefore.  Is  never,  standhig  alone, 
and  ex  vl  termini,  the  grant  of  a  new  trial. 
If  the  error  was  one  In  drawing  a  wrong 
l^al  conclusion  from  facts  properly  found, 
and  appearing  on  the  record,  it  would  be  an 
unnecessary  prolongation  of  litigation  to  en- 
ter again  on  the  work  of  ascertaining  them. 
This  Is  equally  true  whetha  the  proceedings 
leading  to  the  reversal  were  such  as  at  one 
time  In  our  Judicial  history  would  hare  prop- 
erly taken  the  form  of  a  motion  In  error,  or 
such  as  would  have  been  presented  by  a 
motion  for  a  new  trial.  Fritts  v.  Railroad 
Co.,  68  Conn.  452,  28  Atl.  629.  A  special  find- 
ing in  a  case  tried  to  the  court  which  Ii 
made  for  the  purpose  of  an  appeal.  Is  admis- 
sible, even  In  collateral  proceedings,  to  show 
.what  facts  were  the  subject  of  adjudication. 
Eashman  t.  Parsons;  70  Conn.  290^  804,  SB 
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AU.  179.  That  which  came  before  »  lit  this 
cause  on  the  former  appeal  ihowed  that  SB 
baUots  had  been  cast  for  the  petitioner, 
which  npon  the  recount  had  been  errone- 
ously  rejected.  These  baUota,  If  counted, 
would  have  entitled  him  to  a  certificate  of 
election.  We  stated  In  our  opinion  that 
there  was  error  In  not  counting  them,  uad 
that  snch  a  certificate  should  have  been  is- 
sued. When  our  Judgment  was  recorded  In 
form,  It  read  as  follows:  "It  Is  therefore  con- 
sidered and  adjudged  that  the  Jud^oit  be 
reversed,  and  the  Judge  of  said  superior  court 
Is  hereby  ordered  to  issue  a  certificate  de- 
claring the  appellant  duly  elected  to  the 
office  of  collector  of  the  city  of  Bridgeport, 
In  conformity  with  the  opinion  of  the  conrt, 
as  on  file  will  appear."  That  such  was  Its 
necessary  purport  was  rightly  held  by  that 
Judge  upon  reading  the  rescript  In  the  light 
of  the  opinion.  The  defendant  claimed  be- 
fore him,  lu  opposing  the  petitioner's  demand 
for  an  Immediate  Judgment,  that  he  could 
show,  and  asked  an  opportunity  to  show, 
that  there  had  been  certain  errors  In  the 
official  count  of  the  ballote  cast  at  the  elec- 
tion In  question,  which  had  not  been  made 
the  subject  of  investigation  at  the  original 
trial,  and  were  >of  aufflclent  magnitude  to 
overcome  what  would  othmvlse  appear  to  be 
the  plurality  of  votes  in  favor  of  the  peti- 
tioner. If  there  were  such  errors,  the  time 
to  prove  them  had  passed.  A  case  cannot  be 
presented  by  halves.  In  every  trial  which 
may  result  In  an  appeal  to  this  court.  It  is 
the  duty  of  each  party,  so  for  as  he  Is  able, 
to  see  that  whatever  Is  material  to  suppoit 
bis  contentions  Is  proved  and  found.  If  be 
content  himself  with  bringing  forward  only 
so  much  as  he  may  deem  sufficient  to  meet 
those  of  his  adversary,  he  must  be  prepared, 
should  an  appeal  be  taken  on  either  side,  to 
h&ve  It  decided  with  reference  to  no  other 
facts  than  those  apparent  on  the  record. 

Notice  of  this  appeal  was  filed  on  July 
20th,  Immediately  after  the  rendition  of  final 
Judgment,  and  on  the  same  day  execution, 
on  motion  of  the  appellee,  was  issued,  against 
the  protest  of  the  appellant;  the  trial  Judge 
being  of  opinion  that  he  was  appealing  -sim- 
ply for  delay.  This  action  was  authorized 
by  Pub.  Acts  1897,  p.  891,  {  14.  The  pro- 
vision in  that  section  that,  In  all  appeala- 
ble cases,  execution  shall  be  stayed  for  one 
week  after  Judgment,  Is  controlled  by  the 
subsequent  clause,  which  authorizes,  under 
circumstances  such  as  were  here  found  to 
exist,  the  Issue  of  execution  to  be  ordered 
"at  any  time  upon  motion  and  hearing." 

The  appeal  was  allowed  by  the  trial  Judge 
on  August  26th.  The  appellee  has  pleaded 
In  abatement  in  this  court,  on  two  grounds: 
That  as  it  is  found  that  the  appeal  was 
taften  for  delay,  Its  allowance  was  improper 
(see  Pub.  Acts  1887.  p.  888,  S  2);  and  that, 
as  the  Judgment  was  precisely  what  this 
court  had  directed,  it  could  not  be  the  sub- 
ject of  an  appeal.  To  this  plea  a  demurrer 


was  filed,  and,  by  tbe  desire  of  both  parties, 
argued  In  connection  with  the  appeal.  The 
demurrer  Is  well  taken,  for  two  reasons:  (1) 
That  the  trial  Judge  was  of  opinion  on  July 
20tb  that  the  appeal  was  taken  for  delay 
does  not  necessarily  show  that  be  was  of  the 
same  opinion  on  August  2Sth.  (2)  The  plea 
is  bad  for  want  of  a  prayer  for  Judgment 
Gould,  PI.  c.  5,  St  142,  144.  This  being  so, 
it  Is  unnecessary  to  Inquire  whether  a  trial 
Judge  has,  under  any  circumstances,  an 
absolute  power  to  ref nse  to  allow  an  appeal, 
or  whether  the  second  point  taken  In  the 
plea  was  proper  matter  of  abatement  The 
plea  In  abatement  Is  overruled  for  insuffi- 
ciency, but  there  Is  no  error  in  the  Judgment 
appealed  from.  In  view  of  the  overruling 
of  his  plea,  no  indemnity  fee  will  be  allowed 
to  the  appose  for  the  proceedings  In  this 
court  The  other  Jndgea  c<HiciuTad. 


(11  Cmu.  «0 

FOX  T.  EINNOT. 

(Sopmiw  Onirt  of  Brrors  of  0«meefleat-  Nov. 

28.  1890.) 

APPOAL  AND  BRROR— NEOLIOBNOB—FINDINOa 

or  CODRT. 

1.  In  an  action  to  recover  tor  death  of  plain- 
tifTs  intestate,  findings  tbat  deceased  was  killed 
by  a  plank  thrown  from  a  house  by  a  workman: 
that  deceased  was  working  at  the  house,  and 
was  at  the  time  of  the  accident  exercising  rea- 
Bonable  care,  and  waa  Ignorant  of  CTisting  dan- 
ger; that  the  w<»kmau  ataonted  to  bis  foreman  ' 
that  be  W1L8  about  to  throw  the  piank;  that  the 
foreman  heard  liim,  aod  saw  deceased  in  time, 
but  did  not  warn  him  of  his  danger,— Justify  a 
finding. that  the  foronan  was  negligent 

2.  Where  the  trial  court  adopts  correct  princi- 
ples of  law  io  arriving  at  a  conclusion  of  negli- 
gence from  the  findings  of  fact  as  to  acts  and 
conduct  of  tlie  parties,  Its  decision  cannot  be 
reviewed. 

Appeal  from  superior  court  New  Haven 
county;  Alberto  T.  Roraback,  Judge. 

Action  by  Mary  Fox,  administratrix,  against 
Charles  D.  Kinney  to  recover  damages  for 
personal  Injuries  resulting  in  the  death  of 
plalntUCs  Intestate,  brought  in  the  district 
court,  and  thence  by  appeal  to  the  supcrUn- 
conrt  Facts  found,  and  Judgment  rendered 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

It  appears  from  the  findings  of  the  court 
that  the  defendant  was  a  mason  and  builder, 
and  on  the  day  of  the  alleged  Injury  was  en- 
gaged as  contractor  In  erecting  a  dwelling 
house  at  Lenox,  Mass.;  that  the  carpenter 
and  plumbing  work  was  sublet  the  defendant 
himself  doing  the  mason  work;  that  on  the 
morning  of  said  day  the  house  was  about 
completed  externally,  the  chimneys  having 
been  Just  finished  by  the  defendant's  work- 
men, but  that  the  Interior  work  on  the  house 
was  then  In  progress;  that  the  defendant's 
son,  CTharles  H.  Elnney.  waa  in  charge  of  his 
workmen,  and  shortly  befwe  the  Injury  bad 
ordraed  hit  men  to  take  down  tba  stagings 
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irblch  were  then  around  the  chimneys  of  the 
house;  that  this  work  waa  of  a  dangerona 
character;  about  20  workmen  were  employed 
tax  different  a4>aclties  on  the  place,  and  It 
waa  sleetlnc,  and  a  strong  wind  blowing; 
that  said  Charles  H.  Kinney  waa  standing  in 
front  of  the  house,  Instructing  hia  men,  and 
had  a  dear  view  of  every  part  of  the  ground 
In  front  of  the  building  and  of  bis  workmen, 
and  was  well  aware  of  the  dangerous  char- 
acter of  the  work  being  done;  that  one  of  the 
workmen  on  the  roof  picked  up  a  plank  about 
five  feet  lon^,  and  shouted  to  Kinney  that  he 
was  about  to  throw  it  down,  and,  after  wait- 
ing a  8b(Ht  time,  did  throw  the  plank  to  the 
ground;  that  Kinney  heard  this  warning,  and 
saw  his  man  about  to  throw  the  plank;  tliat 
the  workman  en  the  roof  could  not  see  the 
ground  where  the  plank  would  strike;  that 
the  plank  struck  James  T.  Fox.  the  plalntUTs 
intestate,  Inflicting  an  Injury  from  which  he 
died;  that  Fox  was  <m  that  day  employed  as 
a  plumber  on  the  Interior  work  of  the  bouse; 
that  he  had  left  the  house  for  a  purpose  'con- 
nected with  his  work,  and  when  he  waa 
struck  .was  walking  along  the  front  of  the 
house  In  the  course  of  his  employment;  ^»r- 
clslng  reasonable  care,  and  Ignorant  of  the 
existing  daiiger;  that  Kinney  saw  Fox  ap- 
proaching, and  gaTe  him  no  warning  of  any 
kind,  either  before  or  after  the  workman  on 
the  roof  bad  shouted  that  be  waa  about  to 
throw  the  plank,  although  there  was  ample 
opportunity  to  do  so  after  his  workman  had 
shouted,  and  before  the  plank  wu  thrown; 
that  Kinney  was  not  warranted,  by  the  tacts 
and  circumstances,  \n  supposing  that  Fox  in- 
tended to  reenter  the  house  before  reaching 
the  place  of  danger.   The  court  found  that 
Kinney  was  guilty  of  ne^lgenc^  Imputable 
to  the  defendant,  and  that  Fox  was  not  guilty 
of  contributory  negligence.  The  finding  con- 
tains other  details,  and  purports  to  state  all 
the  drcumstances  of  the  transaction,  fo  far 
as  they  can  be  found  as  facts.  There  were 
moljons  to  correct  the  finding,  and  exceptions 
to  the  refusal  of  the  court  to  find  that  Kin- 
ney supposed  Fox  was  about  to  reciter  the 
house  before  reaching  the  place  of  danger, 
and  did  not  belloTe  that  he  was  going  where 
the  plank  could  strike  hbn.    The  appeal 
claims  a  correction  of  Uie  finding,  and  as- 
signs errors  In  law  In  the  rulings  of  ttie  court; 
that  Kinney  was  guilty  of  negligence;  that, 
under  all  the  circumstances  appearing  in  evi- 
dence, Kinney  should  have  glren  Fox  warn- 
ing, and  that  neglect  to  gin  Fox  warning 
was  a  principal  elem^t  of  negligence,  and 
imputable  to  the  d^endant;  and  also  In  the 
OTermllng       the  court  of  the  tefendant's 
claims  that  the  proximate  cause  of  the  Injury 
waa  the  reault  of  Fa  pntUng  hfanself  into  a 
place  of  peril,  and  that  Kinney  bad  a  right 
to  assume  that  tbe  dangoi  were  obvious  to 
Fox. 

James  H.  Webb,  for  appellant  Lnclen  F. 
Burpee  and  Terrence  F.  Oarmody,  for  appel- 
lee. 


HAMBR8LBY.  J.  (after  stating  the  facts). 
The  defendant  Is  not  entitled  to  a  correctkut 
of  the  finding.   The  fact  specially  relied  on 
In  his  exceptions  is  not  an  "admitted  or  undis- 
puted fact";  nor  is  its  statement  In  the  flndhv 
necessary  to  present  a  question  of  law  decid- 
ed adversely  to  the  appellant    Hoddl^  v. 
Bank.  71  Conn.  699,  612,  42  AtL  667.  Hie 
tuaUi  contention  of  the  defendant  Is  that  tlte 
ultimate  oonclnslon  of  n^lgcnce  has  been 
drawn  from  spedfled  subordinate  focte  which 
are  legally  incompetent  to  support  it  In 
reaching  this  conclusion  the  trial  court  did  not 
violate  any  principle  of  law.  It  assumed  that 
It  Is  the  legal  duty  of  a  person  In  charge  of 
a  dangoous  work  at  a  place  where  many  peo- 
ple are  engaged  In  other  work  to  use  reason- 
able care,  which  In  such  case  Is  a  high  degree 
of  care,  to  warn  others  against  approachiniE 
the  place  of  danger,  and  that  a  workman  em- 
ployed about  the  construction  of  a  building  la 
Justified  In  assuming  that  those  bi  charge  of 
the  different  departmeots  of  work  wtO  exer^ 
else  reasonable  care  In  execution.   The  sound- 
ness of  these  propositions  Is  unqnestionable. 
and  they  are  the  only  general  proposIQcois  In- 
volved In  the  conclusion  of  the  court,  unless 
there  Is  Involved,  as  claimed  by  the  defendant 
the  proposition  that  even  a  conclusion  of  fact 
from  subordinate  facts  most  not  violate  ttie 
dearly-settled  rules  of  sound  reasoning.    It  Is 
true  that,  If  any  of  the  facts  found  were  such 
as  to  render  the  conclusions  of  n^Ugence  a 
palpable  non  seguitur,  there  would  be  error. 
If,  upon  this  finding,  the  court  had  h^  that 
there  was  no  negligence  on  the  part  of  the  de- 
fendant, there  might  be  ground  for  the  plain- 
tiff to  claim  such  decision  to  be  absolately  In- 
consistent with  some  of  the  facta  found;  bot 
there  Is  no  ground  for  the  defendant's  asstt- 
tlon  that  the  conclusion  of  ne^llgenra  cannot 
legally  be  deduced  from  these  facts.  Tbo  trial 
court  therefore,  having  adi^ted  correct  gen- 
eral principles  of  law,  Its  error,  If  any.  must 
consist  In  ascertaining  fivm  the  whole  mass 
of  evidence  the  precise  character  of  the  era- 
duct  of  the  parties  imder  the  particular  cir- 
cumstances of  this  case,  testing  tliat  ctmduet 
by  what  the  experience  of  the  judge  teaches 
him  men  of  ordinary  prudence  would  do  under 
similar  circumstances,  and  In  drawing  the  ht 
ference  of  liability  from  the  conduct  so  as- 
certained.  It  Is  plain  that  the  biference  tins 
drawn  by  a  trial  Judges  although  In  Its  nature 
an  Inference  of  law,  cannot  be  reviewed,  Jrim- 
ply  because  It  Is  practically  taifletiaraUe  from 
the  Inference  of  fact  drawn  from  the  evidence, 
and  so  It  Is  Impossllde  to  put  the  reviewing 
court  hi  the  place  of  the  trial  court  In  respect 
to  the  facts  and  circumstances  from  wtdch  the 
inference  Is  drawn.   This  case  ccnnes  within 
the  rule  established  in  Farrell  v.  Raflroad  Co, 
60  Conn.  239,  257,  21  Atl.  675,  and  22  Aa  5fl 
and  in  Nolan  v.  HaHrosd  Co.,  70  Ccmn.  16Bl 
191,  39  Atl.  116.  "In  such  eases  the  hiferenoe 
of  the  trial  court  la  a  conclusion  vpoa  the 
questtons  of  the  measure  of  duty  and  the  ex- 
tent o<  performance,  which  are^  from  the  na- 
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tnre  of  tbe  case,  bo  interdependent  as  to  con-  t 
stltnte,  (or  purposes  of  review,  a  single  Indl- 
TlslUe  question  of  fact,  and  the  conclnslon  la 
therefore  Anal."  Lawler  t.  BaUway  Co.,  72 
Conn.  74,  80,  4S  AtL  645.  There  is  no  error 
In  tbe  Ju^ment  of  tbe  siq^erlor  court  Tbe 
other  Judges  concurred. 


Cn  Oonn.  449) 

MOREHOUSE  t.  THROCKMORTON. 
(Siqtrenie  Court  of  Errors  of  Connecticut  Nor. 

28,  16&9.) 

PUEADINO—COMPIUJNT— IMPLIED  CONTRACTS. 

Under  Prac.  Act  H  1»  0>  reqolriiur  a  com- 
plaint merriy  to  state  *'a  plain  and  condse  state- 
ment of  the  material  facts"  reqaisite  to  show 
plaintiff  entitled  to  tbe  relief  demanded,  in  an 
action  on  an  implied  contract  to  my  for  serr- 
Ices  jodgmeot  mil  not  be  arrested  because  the 
complaint  failed  to  allege  that  the  debt  re- 
mained unpaid  at  Uie  commencemeot  of  die  ac- 
tion. 

Appeal  from  superior  court,  Fairfield  coun- 
ty; Ralph  Whe^er,  Judge. 

Action  by  Annie  D.  Morehouse,  administra- 
trix of  the  estate  of  John  L.  Morehouse,  de- 
ceased, against  John  I.  Throckmorton  and 
wife,  to  recover  for  professional  serrlces.  and 
for  money  paid,  laid  out  uul  exi>ended.  Ver- 
dict and  Judgment  for  the  plaintiff,  and  ap- 
peal by  the  defendant  John  I.  Throckmorton 
for  alleged  error  of  the  court  In  oTerruling 
his  motion  In  arrest  of  Judgment  because  of 
the.  claimed  buufflclencr  of  tbe  complaint 
Affirmed. 

The  complaint  Is  as  follows:  "(1)  On  or 
about  January  1,  1896,  the  defendant  owed 
J<^  U  Morehouse,  then  In  full  life,  f2,UU0, 
for  money  paid,  laid  out  and  expended  for 
the  defendant  and  for  work  performed  and 
professional  sorrlces  rendetsed  to  the  said  de- 
fendant by  tbe  said  John  L.  M(vehouse.  (9 
On  or  about  January  1, 1896.  the  said  John  L. 
Mor^onse  died,  leaving  no  last  will  and  tes- 
tament (8)  On  the  19th  day  of  January, 
18B6t  tin  plaintiff  was  appointed  administra- 
trix upon  tbe  estate  of  tbe  said  John  L.  More- 
bouse,  and  duly  qaalifled  as  said  administra- 
trix. Tbe  plaintiff  claims  $3,600  damages." 
A  bill  of  parttcnlars  was  filed,  which  contains 
detailed  charges  for  a  lawyer's  services  ex- 
tending over  a  period  of  about  five  years, 
amounting  In  the  whole  to  $2,604.76,  Indud- 
Ing  consultations  and  correspondence  wltb  tbe 
defendant  and  detailed  credits  for  payments 
on  account  of  such  services  extending  over 
the  first  four  years,  showing  the  amount  due 
and  unpaid  on  January  1,  1896,  of  $1,858.66. 
The  answer  is  as  follows:  "The  defendant 
denies  the  truth  of  the  matters  contained  In 
the  plaintlfTs  complaint  and  bill  of  particu- 
lars, exc^t  tbe  items  of  credit  which  are 
admitted."  After  verdict  for  tbe  plaintiff,  tbe 
defendant  filed  a  motI<m  in  arrest  of  Judg- 
ment for  tbe  following  reasons:  "(1)  That 
tbe  plaintiff's  complaint  and  matters  therein 
contained  are  Insofllclent  In  the  law  to  wojv 


rant  any  Judgment  to  be  rendered  thereon  In 
favor  of  the  plaintiff.  (2)  Because  tbe  com- 
plaint avers  that  on  or  about  January  1, 1896, 
the  defendant  owed  John  U  Morehouse,  then 
In  fuU  life.  $2,000.  and  It  does  not  aver  that 
tbe  same  was  due  and  unpaid,  or  that  the 
same  bas  not  been  paid."  This  motion  was 
orermled  by  the  court  and  Judgment  ren- 
dered for  tbe  plainUff.  The  appeal  assigns 
for  error  the  refusal  of  the  court  to  set  aside 
the  verdict  for  the  reasons  stated, 

Curtis  Thompson  and  James  W.  Thomp- 
son, for  apftellant  John  C  Chamberlain,  tor 
aK>>dlaSh 

HAMERSLEY,  J.  (after  stating  tbe  facts). 
At  common  law  the  declaration  must  allege, 
not  only  facts  sufficient  to  show  a  right  of 
action  In  tbe  plaintiff,  but  also  facts  suffi- 
cient to  show  a  right  to  recover  In  tbe  par- 
ticular form  of  action  selected,  and  must  con- 
tain all  allegations  deemed  necessary  to  a 
complete  legal  statement  of  a  cause  of  ac- 
Uoa  enforceable  through  that  form.  Msny 
of  tbe  rules  which  had  become  settled  under 
this  system  of  pleading  were  rendered  obso- 
lete 1^  tbe  abolition  of  all  forma  of  action. 
Now  there  is  but  one  form  of  action  (with 
certain  statutory  exertions)  to  enforce  any 
right  and  It  is  only  essential  for  a  ctHuplalnt 
or  statement  of  claim  to  give  "a  plain  and 
concise  statement  of  the  material  facts"  req- 
uisite to  sui^rt  any  right  In  the  plaintiff  to 
have  the  relief  demanded.  Prac  Act  8f  1. 
9;  Craft  Refrigerating  Macta.  CV>.  v.  Quhml- 
ptac  Brewery  Co.,  63  Conn.  651,  664,  29  Atl. 
76,  28  L.  R.  A.  866;  Jacobs  T.  Holgenson,  70 
Conn.  68,  72,  38  AtL  914;  Manufacturing  Co. 
V.  I^ch,  68  Conn.  460,  460,  96  AtL  832.  In 
tbe  cose  at  bar  tiie  allegations  are  to  be  found 
both  In  the  complaint  and  In  the  bill  ot  par- 
ticulars, which  is  a  port  ot  or  amendment 
to  tbe  complaint  Vila  v.  Weston,  S3  Conn. 
42,  47;  Rules  under  Prac.  Act  No.  11.  |  1. 
They  substantially,  although  Informally  and 
somewhat  blindly,  set  forth:  (1)  TbatJ<^ 
L.  Morehouse  from  February.  1890,  to  May, 
1896,  rendered  the  defendant  services  as  ^lee- 
Ified,  and  of  the  value  stated.  (2)  Said  serv- 
ices were  accepted  by  the  defendant  and  In 
part  paid  for  by  tbe  credits  as  stated.  (8> 
3ald  Morehouse  died  January  1^  1806,  and  tbe 
defendant  then  owed  falm  for  said  services 
the  amount  due  and  unpaid,  to  wit  $1,858.66. 
(4)  On  January  10,  1^  the  plaintiff  was 
appointed  administratrix  on  the  intestate  es- 
tate of  said  Morehouse,  and  duly  qualified. 
This  states  a  cause  of  action.  Not  tbe  ac- 
tion upon  an  express  (fictitious)  promise,  tor 
which  tbe  common  count  was  used  (socb  an 
actl<m  ceased  to  ^st  when  the  common 
coant  disappeared),  but  an  action  to  enfwce 
the  legal  duty  to  pay,  arising  from  the  facts 
of  the  rendition  and  acceptance  of  the  -sot- 
ices.  Breweries  Corp.  v.  Baker,  68  OMm. 
837,  842,  36  Ati.  786.  The  answer  untruth- 
ful^ denies  each  of  tbe  allegations,  and  In- 
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conalitently  admitB  the  rendition  and  accept- 
ance of  the  serrlces  to  the  extent  ot  the  cred- 
its, as  stated.  These  pleadings,  however 
detective  in  form,  presented  to  the  Jury  sub- 
stantial Issues,  and  a  decision  of  those  Issues 
for  the  plaintiff  entitled  her  to  the  judgmeat 
rendered. 

It  Is  true,  under  the  modem  system  as  un- 
der the  andent,  that  relief  can  he  granted  only 
in  pursuance  of  facts  alleged  and  proved. 
But  the  rules  as  to  material  allegations 
which  grew  out  of  the  necessity  of  alleging 
every  cause  of  action  In  conformity  with  the 
requtaites  of  some  technical  form  of  action 
have  become  inoperative,  and  so  the  tests  of 
what  is  material,  and  what  Is  a  defect  of 
form  ratber  than  of  substance,  are  now  some- 
what diCterent  The  defects  pointed  out  by 
the  defendant  are  not  substantial.  It  is  not 
essential  to  allege  that  the  debt  doe  remain- 
ed unpaid  at  the  commencement  of  the  ac- 
tion. Such  allegation  is  usoally  made,  and  ts 
to  be  found  in  the  forms  that  by  rule  ot  court 
may  safely  be  uaed,  but  whose  use  is  not 
prescribed.  Payment  ts  an  affirmative  de- 
fense, and  sudi  def^ises  the  plalntlCF  Is  not 
required  to  anticipate.  Rules  under  Prac. 
A-Ct,  No.  4,  {  6;  Salisbury  v.  Stinson,  10  Hun, 
242;  Keteltas  v.  Myers,  19  N.  Y.  231;  Plumb 
V.  Curds,  C6  Gona  164.  174.  33  Ati.  908. 
Even  when  a  statute  requires  an  allegation 
that  the  d^t  "remains  unpaid."  an  allega- 
tion that  the  defendant  "Is  Indebted  to  the 
plaintiff"  has  been  held  sufficient.  Jaqua  v. 
Cordesman  &  Egon  Co..  106  Ind.  141.  6  N.  BL 
907;  Brlckey  v.  Irwin.  122  Ind.  61,  23  N.  B. 
694.  The  defendant  Is  right  In  saying  that 
the  failure  to  all^e  tlie  breadi  of  an  express 
contract  on  which  suit  Is  brought  may  t>e  a 
defect  substance,  and  fatal  after  verdict 
But  this  action  la  not  brought  on  the  breadi 
of  an  express  contract  The  plaintiff's  right 
Is  not  derived  from  any  express  promise.  It 
is  derived  from  a  legal  duty  arising  from  the 
facts  stated.  It  Is  needless  to  allege  any  duty 
wbich  the  law  Implies  from  the  facts  pleaded. 
Rules  under  Frac.  Act  No.  3,  8  6-  And  the 
plaintUTs  allegations  necessarily  Involve  the 
claim  that  that  duty  has  not  been  performed. 
A  court  cannot  refuse  to  comprehend  the 
meaning  of  facts  alleged.  Ijord  v.  Russell, 
64  Conn.  87,  28  Ati.  212.  It  Is  the  purpose  of 
the  practice  act  to  secure  the  utmost  simplici- 
ty and  freedom  from  mere  technical  form  con- 
sistent with  the  accuracy  Indlspensalole  to 
Judicial  proceedings.  But  aU  facta  essential 
to  the  relief  asked  must  be  stated;  and  they 
should  be  stated  In  an  orderly  and  clear 
manner,  with  reasonable  cwtalnty.  and  with 
fullness  sufficient  to  fairly  apprise  the  op- 
posite party^of  the  case  he  has  to  meet  The 
court  will  enforce  such  pleading.  If  ok>ot^ 
tunlty  Is  given.  But  If  parties  will  Insist 
on  going  to  trial  on  issues  framed  in  a  sloven- 
ly manner,  they  must  abide  the  verdict 
Judgment  will  not  t>e  arrested  for  faults  In 
statement  when  facts  sufficient  to  support 
(be  Judgment  hare  been  substantially  put  In 


Isme  and  found.  There  la  no  error  In  tte  judg- 
ment ot  tbe  aiq^erlor  court  The  othw  Judges 
couemzed. 


C!i  Goon.  438) 
WOODRUFP  V.  BALDWIN. 
(Supreme  Court  of  Errors  of  Connecticut  Nor. 
28,  1899.) 

X^DLORD  AND  TENANT— ASSIONUBNT  OP 
LBASB^ONSTRUOTION. 
Hie  aanffnee  of  a  leuee  ot  a  parcel  of  land 
deeded  a  portion  of  Us  leasehold  interest  to  an- 
other; making,  by  express  reference,  the  original 
iesse,  and  the  assignment  tiiereof  to  him,  a  part 
of  the  deed.  Tbit  deed  contained  a  provirion 
that  "the  said  grantee  agrees  to  pay  the  rent 
of  said  premises  that  may  annually  become  due 
to  [the  original  lessor],  as  a  part  of  the  con- 
sideration of  this  deed."  Hdd,  that  this  pro- 
vision obligated  the  graatee  to  pay  the  full- 
amount  due  tiie  original  lessw  und^  the  original 
lease,  and  not  merely  a  pro  rata  share  for  the 
portion  of  the  land  hdd  ay  him. 

Case  reserved  from  court  of  conmion  pleas. 
New  Haven  county;  Leverett  M.  Hubbard. 
Judge. 

Action  by.  Garwood  M.  Woodntf  ocainst 
Raymond  G.  Baldwin.  Demurrer  to  ctun- 
plalnt  referred  by  lower  court  for  oonsiteia- 
tion  and  advice  to  the  suprane  court  Lower 
court  advised  to  mutaln  demurrer. 

Prior  to  argument  a  question  arose  as  to 
which  party  should  open  and  close.  Counsel 
for  the  plaintiff  urged  that,  Inasmuch  as  the 
case  was  reserved,  he  was  entiUed  to  that 
privilege,  under  section  48  of  the  rules  of 
the  supreme  court  (page  105).  The  defend- 
anfa  counsel  Insisted  that  as  they  appeared 
In  support  of  the  demurrer,  it  was  their  tight 
to  open  and  dosa  The  court  agreed  with 
the  defendant's  counsd,  who  thereupon  pro* 
ceeded. 

The  essential  allegations  ot  the  complaint 
are.  In  substance,  these:  In  1882  Yale  College 
executed  and  delivered  to  Jennet  M.  Pearson 
a  lease  of  a  parcel  of  land  in  New  Haven.  <^ 
uniform  width,  having  a  frontage  of  40  feet 
on  Elm  street  and  extending  back  from  the 
street  126  feet  for  the  term  of  71  years  and 
6  months  from  the  let  day  of  Septemlwr. 
1882,  with  provisions  for  renewal  of  tbe  lease. 
Among  other  things,  it  was  provided  In  the 
lease  that  from  March  1,  1888.  and  for  21 
years  thereafter,  the  annual  rent  of  siUd 
premises  should  be  (70,  payable  on  the  1st 
day  of  March  In  each  year.  In  June.  1890, 
said  lessee  assigned  all  ber  rights  In  said 
lease,  and  to  the  premises  therein  described, 
to  Garwood  H.  Baldwin,  his  heirs  and  as- 
signs, forever.  In.  January,  1883,  said  Oar- 
wood  M.  Baldwin,  by  deed,  which  was  nuute 
part  of  the  complaint  conveyed  to  the  plain- 
tiff Baldwin's  Interest  under  said  lease  and 
assignment  in  a  part  of  said  leased  property, 
which  part  was  described  iu  said  deed  as  fol- 
lows: "A  certain  piece  of  land  on  Elm  street 
in  said  New  Haven,  bounded  south  on  Bhn 
street  beginning  at  a  point  three  feet  west 
ot  the  Uock  No.  88^  now  owned  by  said 


Digitized  by  Google 


Gona> 


W00DBUF7 


T.  BAXDWIX. 


749 


gEBiUor,  runniDg  west  on  Elm  street  twentj* 
•eren  feet,  more  or  less,  to  Oeorge  M.  Hand's 
line:  thence  north  on  Qeorge  iL  Hand's  line 
In  part,  and  said  grantor's  land  in  part,  about 
ninety  feet,  to  within  eighteen  inches  of  the 
twatherly  line  of  the  brick  barn  now  standing 
<m  my  land;  tbence  easterly  twenty-two  feet, 
more  or  less,  to  the  end  of  the  brick  bam 
aforesaid;  thence  southerly  fifteen  feet,  more 
or  less,  to  a  point  three  and  one-half  feet  dis- 
tant from  the  rear  of  the  brick  block  No.  390 
aforesaid;  thence  w^terly  three  feet  from  the 
Use  of  the  said  brick  block;  thence  Bontherly 
to  the  place  of  beginning,  about  sixty  feet, 
more  or  less;  being  a  part  of  the  property 
oonreyed  to  me  by  Jeonet  M,  Pearson  by  deed 
recorded,  vol.  422,  page  114,  New  Haven  I^d 
Records."  After  the  descrlpUon  of  the  prem- 
ises, said  deed  contained  tbe  following  provl- 
rioD:  "The  said  grantee  agrees  to  pay  tbe 
rent  of  said  premises  that  may  annually  be- 
come due  to  Tale  Oollege,  as  a  part  of  the  con- 
sideration of  this  deed."  Since  January  14, 
1883,  the  plaintiff  has  been,  and  Is  now,  the 
owner  of  tbe  InterMt  conveyed  to  him  by 
BsM  deed.  In  1894  Garwood  M.  Baldwin  died, 
and  by  his  will  that  part  of  said  leased  prem- 
ises not  convey  to  the  plaintiff  by  the  deed 
aforesaid  was  devised  and  bequeathed  to  the 
defendant,  who  ever  since  tbe  death  of  said 
testator  has  been  the  owner  of  such  part  The 
annual  rental  of  the  part  of  the  leased  prem- 
ises thus  owned  by  the  defendant  is  f22.7& 
**Tbe  plaintiff,  intending  to  pay  tbe  annual 
rent  for  the  premises  conveyed  to  him  as 
aforesaid,  and  no  more,  1^  mistake  has  paid 
tor  And  on  account  of  the  defendant,  and  for 
his  bttieflt  the  annual  rental  of  that  part 
of  the  premises  owned  and  occupied  by  the 
defendant,  amounting  to  tbe  sum  of  one  hun- 
dred thirteen  and  tb/ioo  dollars  ($113.70},  to 
said  Yale  Oollege."  On  sundry  times  since 
March  1,  1866,  the  plaintiff  demanded  of  the 
dtfendant  feald  sum  so  paid  as  aforesaid,  but 
the  defendant  has  not  repaid  the  same.  The 
grounds  of  demurrer  may  be  stated,  in  sub- 
wtukx.  In  this  way:  (1)  It  appears  that  It 
was  the  duty  of  the  pUUntlff  to  pay  the  whole 
of  md  rent  to  Tale  College;  (2)  It  does  not 
appear  that  it  was  tbe  duty  of  the  defendant 
to  pay  any  part  of  said  rent;  (3)  It  appears 
that,  If  the  plahitifl  ever  paid  said  rent,  it 
was  a  voluntary  payment;  and  not  at  the  r» 
quest  of  the  defendant 

Richard  H.  Tyner,  for  plaintiff.  William  B. 
Stoddard  and  Robot  C.  Stoddard,  fw  defend- 
ant 

TORRANOB,  J.  (after  stating  the  facts). 
The  plaintiff  accepted  a  deed  poll  ctxiveylng 
to  him  an  Intoest  In  real  estate,  and  reciting 
■n  agreemoit  on  his  part  to  pay  money  for  or 
on  account  of  tbe  releasor,  and  thereby  the 
plaintiff  bound  himself  to  perform  that  agree- 
ment Pike  V.  Brown,  7  Cush.  133;  Foster  v. 
Atwater,  42  Ctenn,  244;  Hubbard  v.  Ensign. 
in  Oaaa.  576.  Tin  recited  agreement  relates 


to  the  payment  of  rent  undo  the  lease  from 
Tale  College,  and  the  dlq^ute  between  the  par- 
ties Is  as  to  the  extent  of  tbe  agreement  and 
not  as  to  the  obligation  of  the  plaintiff  to  per* 
form  It  The  plaintiff  construes  the  agreement 
as  one  which  binds  him  to  pay  only  such  a 
proportional  part  ot  the  rent  as  the  part  of 
the  leased  land  conv^ed  to  him  bears  to  the 
whole  <tf  the  leased  land,  while  tbe  defendant 
construes  It  as  one  which  binds  the  plaintiff 
to  pay  the  entire  rent;  and  substantially  the  ' 
only  qaestion  In  the  case  is  which  of  these 
constructions  Is  the  correct  one.  ThB  decision 
of  tbe  case  thus  turns  upon  the  construction 
of  the  recited  agreement  The  claim  of  the 
plaintiff,  that  the  language  of  the  recited  agree- 
ment Is  that  of  the  releasor,  and  that  In  case 
of  doubt  as  to  Its  meaning  it  should  be  con- 
strued most  strongly  against  him.  will  for  tbe 
purpose  of  tbe  ailment  be  conceded.  Read- 
ing that  agreement  In  connection  with  tbe  en- 
tire Instrument  In  which  it  appears,  and  Id 
the  light  of  the  circumstances  under  which  it 
was  made,  as  these  appear  upon  the  record, 
we  are  of  the  opinion  that  It  binds  the  plaln> 
tiff  to  pay  the  entire  tent  In  the  deed  In 
qaestion,  the  premises  to  be  conveyed  by  It 
are  first  described  Iqr  metes  and  bounds;  and 
this  Is  followed  Immediately  by  a  declaration, 
in  effect  that  th^  are  a  part  of  the  premises 
leased  by  the  college  to  Mrs.  Pearson,  and  by 
her  assigned  to  the  releasor.  The  assignment 
Is,  by  express  reference,  made  a  part  of  the 
deed;  and  tbe  assignment  embodies,  ex- 
press refermce,  the  original  lease,  so  that  both 
the  original  lease  and  the  assignment  are,  by 
reference,  In  effect  made  part  of  the  deed,  as 
if  recited  therein  In  full.  The  lease  showed 
that  the  rent  under  It  "that  may  annually  be- 
come due  to  Tale  Coll^,"  at  the  date  of  -said 
deed,  was  $70,  payable  as  one  sum,  at  one 
stated  time.  Immediately  foUowIng  this,  in  a 
separate  sentence,  comes  the  agreement  here 
In  question.  In  that,  as  a  part  of  the  con- 
sideration of  the  deed,  the  plaintiff  "agrees  to 
pay  the  rent  of  said  premises  that  may  an- 
ntially  become  due  to  Tale  College."  The 
deed.  In  effect,  first  recites  that  the  land  con- 
veyed by  It  is  part  of  the  leased  "premises," 
and  the  agreement  la  to  pay  the  rent  of  "said 
premises"  that  may  annually  become  due  to 
the  coU^.  The  "premises"  mentioned  In  the 
agreement  are.  we  think,  not  the  premises  con- 
veyed by  the  deed,  but  the  entire  leased  prem- 
ises, for  upon  these  alone  did  any  rent  "an- 
nually become  due  to  Tale  College."  If  the 
parties  to  this  agreement  desired,  as  the  plain* 
tiff  claims,  to  app<xtlon  the  rent,  the  lan- 
guage employed  Is  not  at  all  apt  and  appro- 
priate to  express  sncb  an  Intention,  while  It 
Is  apt  and  appropriate  to  express  an  Intention 
to  pay  the  entire  rent  Had  their  Intention 
been  to  apportion  the  rent,  they  could  easily 
have  expressed  that  Intention,  and  wonld 
doubtless  have  indicated  In  some  way  the  pro- 
portion which  tbe  plaintiff  was  to  pay.  Ar 
the  deed  is  drawn,  there  la  nothing  In  it  to  in- 
dicate with  certainty  what  the  fffDpwtion 
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should  be.  Th«  complaint  alleges.  In  effect, 
that  the  plaintiff  owns  "/^q,  and  the  defend- 
ant iV4o>  of  the  leased  land;  bat  the  deed, 
which  U  made  a  part  of  the  complain^  shows 
that  this  Is  not  so.  Apparently,  from  tbe  deed 
Itself,  tbe  only  way  that  an  apportionment 
could  be  made  would  be  to  take  the  area  of 
the  land  occupied  by  each  of  the  partSea.  and 
iqiportkm  tbe  rait  according  to  that  But, 
even  if  tbe  area  occapted  by  eadi  were  ascer* 
talned,  there  Is  nothing  In  the  deed  to  Indicate 
the  relative  values  of  each  area;  and,  unless 
such'  relative  value  is  known,  an  equitable  ap- 
portionment cannot  well  be  made.  In  short, 
the  defed  furnishes  no  data  from  which  an 
equitable  apporttonment  can  with  certainty  be 
mada  Under  such  circumstances,  It  would  be 
a  clear  mlsconstmctlon  of  the  language  used 
by  tbe  parties  to  hold  that  by  It  they  Intended 
to  make  an  apportionment  of  the  rent  The 
court  of  common  pleas  Is  advised  to  sustain 
the  dunnrrer.  The  oth^  Jndgea  concurred. 

Goats  In  Oil  court  wlU  be  taxed  In  fiivor  of 
tbe  preralUng  party. 


(68  N.  H.  6«7) 

BURMHAM  V.  CONOORD  ft  M.  R.  R. 
(Supreme  Court  of  New  Hampshire^  HUla- 

boro.   July  31,  1806.) 

UA8TBR  AND  SERVANT— m JURIES  TO  SBRT- 
ANT— RAILROADS— 8WITCBHBN— 
ASSUMPTION  or  RISK. 

Decedent  had  been  emplt^ed  to  couple  cars 
in  a  railroad  yard  for  about  two  months,  and  on 
the  night  of  the  acddent  stepped  between  two 
moTiog  cars,  and,  In  attempting  to  uncouple 
them,  caught  his  foot  in  an  unprotected  guard 
rail,  and  received  injuries  from  which  he  died, 
lliere  were  some  200  other  places  in  the  yard 
where  radi  acddents  might  Happen  from  unpro- 
tected switches^  frogs,  and  guard  rails,  amon^ 
whidi  decedent  worked,  but  he  had  not  previ- 
ousljr  coupled  cars  In  that  part  of  the  yard 
where  he  was  Injured.  Hdd,  that  since  the 
want  of  blocking  was  patent,  and  the  danger 
apparent,  decedent  assumed  the  risks  Incident 
thereto,  and  hence  no  recovery  could  be  had. 

Case  reserved  from  Hlllslraro  county. 

Action  by  Henry  £3.  Burnham,  administra- 
tor, etc,  against  the  Concord  &  Montreal  Rail- 
road. Judgment  In  favor  of  plaintiff.  Case 
reserved.  Reversed,  and  judgment  ordered 
for  defendants. 

Case,  for  injuries  to  the  plaintiff's  Intestate, 
John  B.  Duquette,  from  an  unblocked  guard 
rail  on  November  24,  1891,  resulting  In  death 
on  November  26,  1891.  Trial  by  jury.  The 
evidence  tended  to  prove  the  following  facts: 
At  the  time  of  the  accident,  Duquette  was 
employed  by  the  defendants  as  one  of  a 
switching  crew  in  the  defendants*  railroad 
yard  at  Nashua,  and  bad  been  so  employed 
for  about  two  months,  working  In  the  night- 
time, from  6  p.  m.  to  6  a.  m.  His  usual  work 
was  coupling  cars.  On  the  night  of  tbe  acci- 
dent, the  foreman  being  absent,  he  was  pla- 
ced In  charge  of  the  crew.  In  attempting 
about  mldnlRht  to  pull  the  pin  for  the  purpose 
of  uncoupling  a  car,  he  stepped  between  two 
moving  cars,  caught  his  foot  in  an  unprotect- 
ed mard  mil.  waa  thrown  down,  and  in- 


jured. There  were  some  200  similar  oppor- 
tunities tot  like  accidents  In  the  yard  from 
switches,  frogs,  and  guard  rails,  none  of  wUdi 
were  blocked-  In  an  adjoining  yard  ot  an- 
other railroad  company  all  such  constrnctlais 
were  protected  by  blocking.  There  was  evi- 
dence tending  to  show  that  Duquette,  In  the 
course  at  his  employment,  bad  not  coupled 
cars  before  In  the  part  of  the  yard  where  he 
was  Injured.  At  tbe  close  of  the  evldmce 
the  defendants'  motions  for  a  nonsuit  snd 
that  a  verdict  be  directed  for  them  were  de- 
nied, subject  to  exception.  The  only  ques- 
tion submitted  to  the  jury  was  whether  Du- 
quette knew  of  the  dangerous  condition  which 
caused  bis  injury,  or  In  tiie  aerdse  of  ocdl* 
nary  care  could  have  known  of  It 

Burnham,  Brown  ft  Warren,  for  plaintiff. 
Frank  S.  Streeter  and  Jos^b  W.  Fellows,  for 
defendsiUs. 

PARSONS,  J.  The  plaintiff  seeks  to  recov- 
er damages  for  Injuries  alleged  to  have  been 
received  In  the  course  of  bis  service  by  one 
Duquette,  the  defendants'  employ^,  by  reason 
of  an  unblocked  guard  rail.  The  sole  ground 
of  defense  Is  that  Duquette  assumed  the  risk. 
The  only  question  submitted  to  tbe  Jury  was 
whether  Duquette  knew,  or  ought  to  have 
known,  the  guard  rail  was  unblocked.  The 
only  Questkm  which  we  have  considered  is 
whethw  there  was  evidence  upon  wbi<di  tbe 
jury  could  properly  And  that  Duquette  did 
not  know,  or  In  the  exercise  of  due  care 
would  not  of  necessity  have  known,  the  guard 
rail  was  unblocked.  The  familiar  principle 
of  general  acceptation  as  well  as  recent  deci- 
sion in  this  court,  that  the  servant  assumes 
the  risk  of  Injury  from  the  perils  ordinarily 
Incident  to  his  service,  and  also  from  special 
hazards  existing  because  of  tbe  particular 
means  or  method  used  by  tbe  master  In  tbe 
conduct  of  his  business,  of  which  the  servant 
Is  informed,  or  which  ordinary  care  would 
disclose  to  him,  is  not  disputed.  Flfl^  v. 
RalUroad  00.^  42  N.  H.  225,  240;  Nash  v.  Steel 
Co..  62  N.  H.  406,  408;  Bancroft  v.  Ralhwid 
Co.,  67  N.  H.  466.  80  Atl.  409;  Collins  v.  Csr 
Co.,  68  N.  H.  196,  88  Atl.  1047.  To  establish 
his  case,  therefore,  upon  the  general  Issue 
(Degllgence  In  the  defendant  being  admitted 
or  not  contested),  the  plaintiff  was  bound  to 
prove  that  the  special  danger  causing  the  In- 
jury was  not  known  to  Duquette,  and.  In  tbe 
exercise  of  ordinary  care  by  him,  would  not 
have  come  to  his  knowledge  (Hart  v.  Loci; 
wood,  06  N.  H.  641,  23  AU.  367;  Eastman  v. 
Gould,  63  N.  H.  89;  Wood,  Mast  ft  Serv.  [2d 
Bd.]  S  382;  Wood,  Ry.  Law  [1894]  f  386);  or. 
In  other  words,  that  the  risk  of  Injury  from 
the  unblocked  guard  rail  by  which  be  was  In- 
jured was  not  assumed  by  him.  There  was 
no  direct  evidence  that  Duquette  knew  or  did 
not  know.  He  had  been  In  the  employ  of  tbe 
defendants  for  two  months  as  a  car  coupler  to 
the  crew  of  the  night  switcher  In  the  defend- 
ants* railway  yard  at  Nashua,  workliv  from 
6  p.  m.  to  6  a.  m.  Tbe  duties  of  the  crew  In 
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nuikmg  ap  and  aeparatmg  tbe  trains,  coupling 
and  uscoapllng  tbe  cars,  required  and  em- 
ployed the  use  of  the  switches.  Hiey  were 
the  Instniments  by  which  the  work  was  done. 
Duquette  was  28  years  of  ace,  and  la  to  be 
presumed  to  have  been  of  ordinary  Intelli- 
gence. H«  was  that  night,  in  the  absence  of 
the  foreman,  In  charge  of  the  crew  as  "con- 
ductor of  the  switcher."  To  perform  bis 
work,  he  must  hare  familiarized  himself  with 
the  location  and  operation  of  the  switches 
and  other  constructions  of  tbe  yard.  His  po- 
sition that  night  in  charge  of  the  work  tends 
to  show  that  he  bad  done  so,  and  understood 
the  duty  required  of  him.  In  the  yard  where 
he  worked  there  were  a  large  number,  some 
200  constmctiDns,  presenting  the  same  danger, 
—guard  rails,  and  switches,  none  of 

which  were  blocked.  All  presented  the  same 
possibility  of  injury.  That  they  were  un- 
blocked was  apparent  npon  Inspection.  The 
want  of  blocking  was  open  and  patent  It 
was  not  a  secret  defect  Collins  t.  Oar  Co., 
supra.  The  probable  resulting  injury  to  a 
person  walking  between  tbe  cars  of  a  moving 
train,  who  should  catch  his  foot  between  tbe 
converging  rails,  la  a  matter  of  common 
knowledge,  apparent  to  the  dullest  comprehen- 
sion. Tbe  evidence,  what  there  Is,  bearing 
upon  Duquette's  knowledge,  all  tends  to  prove 
Duquette  knew,  not  that  be  did  not  know. 
There  Is  no  evidence  upon  which  a  jury  could 
properly  find  that  he  did  not  know  the  guard 
rails  and  switches  of  the  yard  were  unblock- 
ed. "It  is  scarcely  to  be  credited  that  a  man 
employed  as  a  switchman,  and  who  dischar- 
ged his  duties  In  the  midst  of  a  large  number 
of  such  InstrnmentB,  could  possibly  be  Igno- 
rant of  their  shape,  or  of  the  fact  that  they 
were  unblocked,  or  could  fall  to  understand 
that  there  was  a  liability  or  chance  to  get 
one's  foot  caught  In  their  conve^ng  rails, 
and  to  suffer  accident  therefrom."  Appel  v. 
Railway  Co.,  Ill  N.  Y.  660.  663,  19  N.  B.  93; 
Mayes  t.  Railway  Co.,  63  Iowa.  662,  568,  14 
N.  W.  840,  and  19  N.  W.  680.  Duquette's 
duty  88  a  car  coupler  In  all  parts  of  tbe  yard 
gave  him  at  least  equal  opportunity  and  occa- 
sion for  observation  and  knowledge.  It  is 
claimed,  however,  that  whatever  follows  from 
the  evidence  as  to  Duquette's  knowlet^  of 
ibe  want  of  blocking  generally,  It  did  not  ai>- 
pear  he  had  had  opportunity  to  be  Informed 
as  to  this  partlculaT  ralL  But  the  construc- 
tion of  this  guard  raH  did  not  differ  from 
ottier  similar  constructions  In  tbe  yard.  The 
risk  he  aasumed  was  that  of  woAlng  In  a 
yard  where  the  switches  and  guard  rails  were 
unbkKked.  Not  having  seen  any  blocking  In 
the  yard,  he  could  not  In  the  exercise  of  ordi- 
nary care,  have  assumed,  contrary  to  his  en- 
tire ex[>erlence  during  the  time  of  his  employ- 
ment that  this  one  was  blocked,  even  If  he 
had  not  bad  opportunity  to  become  Informed 
as  to  this  particular  spot  Had  the  yard  gen- 
erally contained  blocked  rails,  or  rails  both 
blocked  and  unblocked.  It  might  have  been  a 
question  of  fact  whether,  In  the  exercise  of 


ordinary  care,  he  could  not  have  understood 
this  rail  was  blocked;  but  no  such  questku  la 
presented  by  the  case.  Verdict  set  aside. 
Judgment  for  the  defendants. 

CHASB  and  WALLACB.  JJ.,  did  not  Sit 
Tbe  otlien  concurred. 

(«8  N.  H.  EC7) 

NBW  HAMPSHIRE  TRUST  00.  t.  TAG- 
QART. 

(Supreme  Court  of  New  Hampshtre.  Hills- 
boro.   July  81,  189a> 

A88I0NBB  rOB  BBNBFIT  OW  CRBDITORS- 
lAASB-POWBR  TO  BUBRBNDKR. 
An  assignee  for  the  benefit  of  credlt(»B  has 
power  to  surrender  a  lease  belonging  to  the  as- 
sets^ which  is  a  bordeo  to  the  estate,  and  henoe 
is  not  liable  thereon  after  Barriering  It. 

Debt  by  tbe  New  Hampshire  Trust  Com- 
pany against  David  A.  Taggart,  as  aaslgnee 
of  tbe  Granite  State  Provident  Aasoctatlon, 
tor  T&it  reserved  in  a  leaae.  Vacts  agreed. 
Judgment  for  defendant 

May  24,  1894,  tbe  plaintiffs  leased  to  tbe 
Granite  State  ProTident  Association  cMtaln 
pranlsea  In  the  building  known  aa  "Tbe  Ken- 
nard,"  in,  Mancbest^,  few  the  term  of  10 
yean  from  July  1,  ISM,  at  an  aimnd  nmtal 
of  93.600. .  March  18.  1890,  upon  the  petition 
of  tbe  bank  eonunlsslmien,  ti»  ossodatlon 
was  enjoined  from  doing  any  furttaor  bad- 
ness, and  the  defendant  was  s^pc^nted  afr 
Blgnee  to  wind  up  its  affaln.  At  the  time 
of  tbe  defendant's  appointment  the  demised 
proulses  were  occivI«d  by  the  associatlMi. 
Shortly  afterwards  the  dOfokdant  conferred 
with  the  officws  of  tbe  plaintiff  company,  and 
it  was  agreed  that  oocnpatlMi  at  the  premise! 
and  payment  ta  seat  by  him  should  not  be 
considered  an  ad<9tion  of  tbe  lease,-  or  an  aa- 
aumption  of  liability  to  pay  rent  according 
to  its  coTMiantB,  until  be  had  fttnnally  elected 
BO  to  do.  Tbe  d^endant  occupied  tbe  prem- 
ises and  paid  roit  timefw  untU  June  1, 1896, 
when  be  dliafflrmed  Qie  leaae,  notified  tbe 
plaintifb  that  be  considered  it  aa  unsmdit^ 
able  and  undesirable  contract,  and  tendered 
them  the  lease.  Tbe  plaintiffs  dedlned  to 
acc^t  this  Borrender,  and  brought  suit  to  re- 
cover rent  fW  June,  1896,  according  to  tbe 
covenants  of  tile  leasfc  The  premises  wwe 
vacated  by  tbe  defendant,  and  not  paid 
him  to  June  1,  1606. 

Oliver  B.  Branch,  for  plaintiffs.  David  A 
Tanput  and  John  H.  Rledell,  for  defoidant 

OLARK,  J.  Upon  petition  of  tbe  bonk 
oommissloners,  under  the  provldous  of.  Pub. 
St  c.  162,  S  12,  tbe  Granite  State  Provident 
Association  was  enj<rined  from  transacting 
any  further  business,  and  the  defendant  waa 
appointed  assignee.  The  action  was  practi- 
cally a  dissolution  of  the  corporation.  Among 
the  assets  of  the  corporation,  the  defendant 
found  tbe  lease  In  question,  having  eight 
years  to  run,  at  an  annual  rent  of  f3,000.  Ai 
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be  wu  to  wind  op  llie  baslness,  he  had  no 
BM  for  the  demised  premises.  In  his  jodi^- 
ment,  the  lease  was  dlsadvantageons  prop- 
arty,  and  be  surrendered  It  to  the  lessota. 
This  he  was  authorized  to  do  under  the  power 
vested  In  him  as  assignee.  It  Is  bis  doty  to 
.preserve  the  property  of  the  association,  con- 
vert the  assets  Into  cash,  and  make  such  dis- 
tribution as  the  court  may  order.  "An  as- 
signee is  not  bound,  and  will  not  be  required, 
to  take  Into  his  possession  property  which 
wlU  be  a  burden  Instead  of  a  benefit  to  the 
estate,  nor  to  bring  suit  for  the  recovery  of 
property  wben  the  result  la  so  uncertain  that 
a  reasonably  prudent  man  would  not  under- 
take It"  Brown  V.  Folsom,  62  N.  H.  B27. 
The  right  of  an  assignee  In  bankruptcy  to  Ig- 
nore the  cohtracts  of  his  assignor  was  con- 
sidered In  Streeter  v.  Sumner,  31  N.  H.  542. 
In  that  case  BeU,  J.,  says  (page  657):  "Of 
the  Training  class  spokmi  of.  that  which  can- 
not be  regarded  as  propoty,  because  It  is, 
from  the  character  of  the  stipulations  and  the 
relations  of  the  values  concerned,  a  burden 
rather  than  a  boiefit,  may  be  named  the  case 
of  leases  upon  unfavorable  terms.  *  •  * 
In  England  the  assignee  Is  allowed  a  reason- 
able time  to  ascertain  the  value,  and  is  al- 
lowed an  election.  In  behalf  of  the  creditors, 
to  accept  the  assignment  or  to  refuse  It 

*  *  *  Upon  the  same  principle  the  as- 
signee must  be  understood  to  bave  an  elec- 
tion as  to  contracts  of  every  kind,  to  repudi- 
ate and  reject  the  assignment  if  tbe  con- 
tracts, by  their  continuance,  seem  likely  to 
subject  the  available  estate  to  future  loeses. 

*  *  *  In  some  cases  the  burdensome  ctuuv 
acter  of  contracte  (as  leases,  for  example)  may 
he  at  once  obvious.  In  others,  It  may  be  a 
matter  of  doubt  and  nncertalntyt  requiring 
careful  Inquiry  and  consideration.  *  •  • 
But  whenever  It  appears  that  a  contract  must 
prove  a  burden  In  future,  If  the  assignee  as- 
sumes tbe  obligation  of  the  bankrnpt.  It  must 
be  regarded  as  not  being  property,  witbln  tlte 
meaning  of  the  bankrupt  law."  To  the  same 
effect  is  Griswold  v.  Morse,  60  N.  H.  211.  In 
Massachusetts  It  Is  held  that  an  assignee  la 
not  chargeable  for  rent  unless  he  accepts  the 
lease.  "Althougb  operation  of  law  the 
right  or  title  to  demised  premises  under  a 
lease  passes  to  tbe  asi^s^iee  ot  an  Insolvent 
debtor,  yet  be  Is  not  chargeable  for  rent  un- 
less be  actually  enters  upon  and  enjoys  the 
estote,  or  does,  some  other  act  Indicating  an 
acceptance  of  the  lease.  *  *  *  An  as- 
signee, therefore.  Is  not  bound  to  accept  a 
lease  which,  In  conseqnaice  of  th«  amount  of 
rent  reserved  in  the  covenants  to  be  kept  by 
the  lessee,  would  prove  a  burden  on  the  es- 
tate In  hla  hands,  and  diminish  the  assets  to 
be  distributed  among  the  creditors."  Hoyt  v. 
Stoddard,  2  Allen,  442.  *'It  seems  to  ns  that 
If  a  receiver  of  an  Insolvent  corporation  takes 
possession  ot  Its  lessehold  estate,  h^  Is  liable 
only  for  a  reasonable  rent  during  the  time 
that  he  retains  possession;  that  he  does  not 
l«iCome  an  assignee  of  the  term,  and  Is  not 


liable  on  the  eovenante  of  the  lease.  As  Hie 
receiver  paid  remt  to  the  satisfaction  of  the 
lessor,  while  In  possession,  we  are  of  opinion 
that  be  Is  not  liable  for  any  further  r^t" 
BeU  V.  League,  163  Mass.  66S,  563,  40  N.  B. 
857,  28  L.  R.  A.  462.  A  similar  view  Is  ex- 
pressed In  Com.  V.  Franklin  Ins.  Co.,  115 
Mass.  278.  In  United  States  Trust  Co.  v. 
Wabash  Western  Ry.  Co.,  150  U.  S.  287,  290, 
14  Sup.  Ct  86,  37  L.  Ed.  1065,  the  law  Is  thus 
stated:  "The  general  rule  applicable  to  this 
class  of  cases  is  undisputed,  that  an  assignee 
or  receiver  is  not  bound  to  adopt  the  con- 
tracts, accept  the  leases,  or  otherwise  step 
into  the  shoes,  of  his  assignor,  If,  In  his  opin- 
ion, it  would  be  unprofitable  or  undesirable 
to  do  so;  and  he  Is  entitled  to  a  reasonable 
time  to  elect  wbetha:  to  adopt  or  r^udlate 
such  contracts.  If  he  electa  to  adopt  a  lease, 
tbe  receiver  becomes  vested  with  the  title  to 
the  leasehold  Interest  and  a  privity  of  estate 
Is  thereby  created  between  the  lessor  and  the 
receiver,  by  which  the  latter  becomes  liable 
upon  the  covenant  to  pay  rent"  Tbe  same 
rule  Is  laid  down  In  Woodruff  v.  Railway  Co., 
93  N.  Y.  609:  Galtber  V.  Stockbrldge,  67  Md. 
222,  9  Atl.  632.  and  10  AU.  309;  Oil  Co.  t. 
Wilson,  142  U.  S.  313,  12  Sup.  Ot  235,  86  L. 
Ed.  1025:  Railroad  Co.  v.  Humphreys,  145 
n.  B.  62,  12  Sup.  Gt  787,  86  L.  Ed.  632. 

The  defendant  was  not  liable  upon  the  cov- 
enants In  the  lease  after  surrendering  it;  and, 
as  the  rent  due  to  that  time  had  been  paid, 
this  action  cannot  be  maintained.  Judgment 
for  the  defendant 

CASFBNTER.  a  3.,  and  BIX>DGnrT  and 
PARSONS,  JJ.,  did  not  sit  The  others  oon- 
corred. 


(68  N.  H.  SO) 
FELLOWS  et  at  V.  FBLLOWa. 
HOWE  et  al.  v.  FELLOWS  et  at 

(Supreme  Court  of  New  Hampshire^  Merri- 
mack.  July  81,  1896.) 

APPEAL  AND  ERROR, 
Heservpil  questions  of  law,  arising  on  the 
ideadlDfTS.  which  migbt  become  Immaterial  aft- 
er tbe' issues  raised  thereby  have  been  tiled, 
will  not  be  coorideced  on  appeal  until  tbe  tacts 
have  been  found. 

'Actions  by  Marlon  A.  Fellows  and  another 
against  Amelia  R.  Fellows,  and  De  Witt  0. 
Howe,  as  administrator,  ete.,  and  another, 
gainst  Marlon  A.  Fellows  and  anotho*.  Quee- 
tlona  of  law  reserved  on'  the  pleadings.  Oaae 
discharged. 

Cros^  bills  In  equity.  In  the  first  case  the 
defendant  filed  an  answer;  and  the  plaintiffs^ 
a  special  replication.  In  the  second  case  tiie 
defendants,  who  are  the  plaintiffs  In  the  first 
pleaded  the  pendency  of  that  case  In  bar,  and 
also  filed  an  answer.  The  bills,  answers,  and 
replication  allege  numerous  facte,  nearly  all 
of  which  are  In  dispute.  Seven  questions  ot 
law  arising  upon  the  pleadings  are  reserved. 
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Sargent.  HoHls  &  Niles  and  Wllll&m  H. 
Sawyer,  for  plalntlffB  In  the  first,  and  defend- 
ants In  the  second,  case.  Albln,  Blartin  A 
Howe,  for  defendant!  In  tin  first,  and  plaln- 
tUti  In  the  second,  case. 

OARraNTBR,  C  J.  All  the  qnestlcms  re- 
aerred  might  not  arise  If  the  facts  were  fonnd. 
Some  of  them,  possibly  all  of  them,  might 
tnm  oat  to  be  Immaterial.  It  often  happens 
that  grare  and  dlfikmlt  questions  of  law  arise 
nimn  pleadings,  especially  when  they  are  of 
the  character  of  those  In  these  cases,  wblcb 
disappear  upon  an  Inveatlgation  of  the  facts. 
In  these  cases  It  Is  clear  that  the  facts  should 
be  found  before  an  attempt  Is  made  to  settle 
the  law  controlling  the  rights  ot  the  parties. 
Case  discharged. 

OHASE^  did  not  lit  Ttae  otbeni  oon- 
curred. 


m  N.  J.  BM) 

PBR80N  T.  HEBBma  et  aL 
(Goart  ot  Bmrs  and  Appeals  <tf  Mew  Jariey. 

Not.  ao.  im) 
mcHANica  UBN-^ATuaimi  in  advano»- 

N(mCB-nU>PBAL-RBVIEW— PBAOnCB. 

1.  Uoder  the  fifth  section  of  the  supplement 
to  the  mechanic's  lien  law,  araroTed  March  14, 
1895  (P.  L.  1^.  p.  313;  2  Gen.  St.  p.  2074; 
BerisloD  P.  L.  iSSS,  p.  039),  which  expreskiy 
forbids  the  owner  to  pay  any  money  in  aavtBce 
of  the  terms  of  the  contract,  if  the  effect  may 
be  that  the  amount  unpaid  wm  prove  Insnffldent 
to  satisfy  the  notices  aerred  npon  the  owner 
under  the  other  proTirions  of  the  mechanic's 
lien  law,  soch  notices  moat  appear  to  have  been 
■erred  before  the  contract  prorided  for  by  such 
fifth  section  has  been  completed  according  to  the 
terms  of  the  contract,  or  before  the  liability  of 
tha  ownn  under  the  contract  matncet.  The  lien 

Sion  the  liability  expires  on  such  maturity  of 
e  contract.  If  no  noUce  has  been  given,  and  a 
notice  serred  after  such  maturity  derives  no  aid 
from  the  fifth  section  of  saeh  supplement 

2.  In  a  trial  befcne  the  court  or  trial  jndse 
without  a  jnry,  npon  the  question  when  the 
written  and  filed  contract,  under  the  provisions 
of  the  mechanic's  lien  law,  between  tne  owner 
and  the  contractor,  was  completed  and  perform- 
ed according  to'its  terms,  or  when  the  building 
therein  provided  for  was  completed,  or  when  de- 
mand was  made  and  notice  given,  in  order  that 
tlie  court  ascertain  whether  the  paymenta  on 
such  contract  were  in  advance  of  its  terms,  the 
finding  of  facts  Is  not  revlewaUe  upon  writ  of 
error.  The  only  qnestion  upon  which  a  review 
can  be  had  on  error  Is  wbetber  the  facta  so 
found  are  sufflcieot  to  snstain  the  judgment, 
^e  court,  on  error,  will  not  settle  the  disputed 
tA<Aa  of  such  trial. 

3.  Hie  proper  practice  considered  when  Jury 
Is  waiveo,  and  trial  b  bad  1^  the  conrt  or 
Judge. 

(Syllabus  by  the  Court) 

Srtor  to  clicnlt  court  Bergen  conntr. 
'  Action  by  Anton  Person  against  Vaij  Bl 
Herring  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Afilrmed. 

Addison  Ely,  for  iilalntlff  In  enor.  Obaries 
a  Black  and  William  F.  lUdlsse,  tot  defend- 
aata  In  eraa.  * 
44A^-I8 


rjPPINCOTT,  J.  This  writ  ot  error 
brings  up  for  review  the  Judgment  in  favor 
of  the  defendants  below,  who  are  defendants 
in  error,  against  the  plaintiff  below,  who  Is 
plaintiff  In  error,  and  the  finding  of  fact  npon 
which  such  Judgment  Is  based.  The  cause 
was  tried  before  the  Judge  of  the  circuit 
court,  the  Jury  having  t>een  waived  by  con- 
sent of  the  parties. 

The  undisputed  facts  before  the  trial  Judge 
were  that  on  November  7,  1896,  Charles  Plan- 
er, as  contractor,  entered  Into  a  written  con- 
tract with  Henry  F.  Herring,  acting  as  agent 
of  Mary  E.  Herring,  owner,  for  the  erection  of 
a  dwdllng  house  at  Hasbrouck  Hrigbts,  for 
the  sum  of  $4,450.  The  contract  was  duly 
filed.  Planer  subcontracted  with  plaintiff  to 
perform  the  carpenter  work  for  $800.  When 
the  carpenter  work  was  completed.  Planer 
owed  the  plaintiff  $246.  On  December  31, 
1897,  the  plaintiff  demanded  payment  ot  this 
sum  from  Planer,  and,  upon  payment  l>elng 
neglected  or  refused,  he  gave  notice,  on  Jan- 
uary 8,  1896,  under  the  provision^  of  the 
mechanic's  lien  law,  to  the  defendant  to  pay 
him  such  sum  of  $246.  The  defendant  re- 
fused to  pay  the  [4atntlff,  npon  the  ground 
that  alt  payments  had  been  made  according  to 
the  terms  of  the  contract  to  Planer  or  oth- 
ers, and  that  no  payments  had  been  made 
in  advance  of  the  terms  of  the  contract  and 
that  ^erefore,  no  liability  of  the  defendant 
arose  to  the  plaintiff.  The  contract  or  agree- 
ment provided  that  all  payments  should  be 
made  npon  a  certlcate  produced  and  signed 

the  architect  in  charge  of  the  work  of  the 
building  that  the  work  had  been  done  in  ac- 
cordance with  the  contract  The  contract  al- 
so provided  that  the  payments  should  be 
made  as  ft^lows:  "First  when  frame  Is  up 
and  sheathed,  $500;  second,  when  building  is 
Indosed,  $1,000;  third,  when  plaster  Is  com- 
pleted, $940;  fourth  when  building  and  con- 
tract is  completed,  $2,010."  The  contract  also 
provided  that  tbe  buildhig  ahouid  be  complet- 
ed on  or  before  March  1,  1807.  The  archi- 
tect gave  his  certlflcato  that  the  building 
was  completed,  and  the  contractor  entitled 
to  the  last  payment,  on  June  2,  1887,  and  the 
last  payment  was  made  by  the  defendant  to 
Planer  on  June  3,  1807,  at  which  time  no 
donand  by  the  plaintiff  had  been  made  on 
Planer  for  the  balance  due  plaintiff,  and  no 
notice,  under  the  mechanic's  lien  law,  of  bis 
r^sal  or  neglect  to  pay  had  been  given  by 
the  plaintiff  to  the  defendant  The  defend- 
ant and  her  husband  moved  Into  and  occu- 
pied the  house  some  time  In  the  month  of 
May. 

A  dlspnte  arose  before  Uie  trial  court  tipon 
the  question  when  It  was  that  the  bnlldlng 
was  actually  completed,  under  the  terms  of 
the  contract  The  i^alntlff  contends  that  It 
was  not  completed  until  the  18th  of  June, 
1897,  which  was  after  tbe  last  payments 
were  made  upon  the  contract  to  Planer,  or 
to  others  who  bad  made  demands  and  given 
notice  according  to  th«  prorisioni  of  the  me- 
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chanic's  Ilea  law.  He  testifies  that  he  had 
men  working  there  on  the  18th  day  of  June. 
He  falls,  upon  cross-examination,  to  state  at 
what  sort  ol  work  tb^  were  then  engaged. 
He  also  sa^s  that  We.  and  Mrs.  Herring,  the 
d^endantB,  had  then  been  In  the  occaiianfy 
of  the  honse  some  three  or  four  weeks,  and 
living  In  It  as  their  home;  he  can  give  no 
dates,  although  asked  to  do  so,  when  work 
was  done  after  May  15th;  tjiat  he,  at  this 
latter  date,  had  a  settlement  with  Planer; 
that  he  th^  received  some  money  from  him; 
and  that  the  balance  due,  as  then  found,  was 
the  sum  of  f246,  now  In  action  in  this  suit 
Planer  also  testifies  that  the  wwk  was  not 
completed  oa  June  3d,  when  the  final  pay- 
ment was  made  on  the  contract  to  him,  and 
that  the  plaintiff  had  work  done  two  weeks 
after,  but  he  cannot  tell  of  what  this  work 
consisted.  Opposed  to  this  evidence  are  the 
facts  that  the  defendant  had  in  May  taken 
possession  and  was  living  in  the  honse;  that 
the  architect  mentioned  in  the  contract,  upon 
Inflection,  had  given  ,  a  oerUflcate  on  June  2, 
1897,  tl^at  the  work  was  competed,  and 
the  last  payment  due;  the  fact  that  plaintiff 
had  made  a  setUonent  ^th  Planer,  and  had 
■tmck  a  balance,  on  May  10,  1897;  that  cer- 
tain moneys  on  June  3,  1897,  were  paid  by 
defendant  to  those  who  had  given  notice; 
that  the  balance  had  been  paid  to  Planer,  who 
received  it  as  a  final  paymmt  due  m  the  con- 
tract as  completed,  and  gave  a  receipt  to  that 
effect  It  will  also  be  perceived  as  a  fact  In 
this  ccomection  that  the  plalntlfiT  made  no 
"ormal  demand  until  I>ecemb»  81,  1897,  and 
gave  no  notice  until  January  3d  following, 
and  that  during  the  intervening  period  he 
had  filed  a  lien  claim  upon  the  lot  and  build- 
ings commenced  action  thereon,  and  had  dlB-- 
continued  It.  Mr.  Herring,  the  defendant, 
testified  to  moving  In  the  house  on  May  ISth; 
that  It  was  then  completed,  save  a  few  slight 
things  which  had  been  omitted;  that  the  cer- 
tificate was  given  on  June  2d,  and  that  after 
May  10th  the  plaintiff  did  no  work;  that 
there  was  none  to  be  done,  except  the  dean- 
Ing  of  the  floors  ctf  the  dust,  which  could.  In 
any  event  be  Included  In  the  work  of  the 
contractor,  and  that  was  done  by  himself  and 
hts  wife  after  they  moved  In.  The  architect 
testifies  that  when  he  gave  the  certificate,  on 
June  2d,  fr<Hn  his  Inspection  the  building  was 
actually  and  wholly  finished,  and  the  de- 
fendant and  her  husband  were  living  there, 
and  that  final  payments  were  made  next  day 
to  those  who  bad  given  notice,  and  the  bal- 
ance to  Mr.  Planer,  who  gave  a  receipt  tor  It 
The  contention  of  the  plaintiff  Is  that  a  Ua- 
blllt7  of  the  defendant  to  the  platakttff  arose 
because  the  last  payment  was  made  In  ad- 
vance of  the  terms  of  the  contract  between 
Planer  and  the  defendant  contrary  to  the  pro- 
vislottB  of  the  fifth  section  of  the  snppiemeiit 
to  the  mechanic's  lien  law,  approved  March 
14,  1895  (Gen.  St  p.  2074,  |  41),  which  pro- 
vides **tbat  If  any  owner  or  owners  of  ai^ 
bnildlng  or  other  property  •  •  •  shall  hi 


advance  of  the  terms  of  such  contract  pay 
any  money  or  other  valuable  thing  on  sucli  - 
contract,  and  the  amount  still  due  on  the  con- 
tract after  such  payment  has  been  made  shali 
be  Insufficient  to  satisfy  the  notices  served  In 
conformity  with  the  provlBlous  of  the  act  to 
which  this  Is  a  supplement  or  the  various  sup- 
plements or  amendments  tboeto,  such  owner  or 
owners,  shall  be  liable  in  the  same  manner  as 
If  no  such  payment  had  been  made."  The  facta 
found  by  the  trial  Judge,  upon  the  evidence 
as  stated,  were  that  the  building  was  actually 
completed,  and  the  contract  performed,  on  the 
8d  day  of  June,  and  that  the  payment  made 
on  that  day  was  not  made  "In  advatace  of  the 
terms  of  such  contract"  but  In  accordance 
with  "Its  terms";  that  no  demand  was  made 
by  the  plaintiff  ui>on  Planer  In  accordance 
with  the  provisions  of  the  mechanic's  lien  law 
until  December  81,  1897;  and  that  no  notice 
of  the  neglect  or  refn^  of  Planer  to  pay  him 
the  balance  was  given  by  the  plaintiff  to  the 
defendant  until  January  3,  1898.  The  concln- 
aUm,  upon  the  finding  of  these  facts,  was  that 
there  existed  no  liability  against  the  defend- 
ant In  this  action,  and  therefore  judgment  was 
entered  in  her  tevor. 

The  facts  found  were  entirely  sufficient  In 
law  to  Justify  the  conclusion.  In  SUngerland 
V.  Blnns,  60  N.  J.  Eq.  418,  89  Ati,  712,  the 
supplement  of  March  14,  1880,  to  which  refer- 
ence  has  been  made,  was  construed  by  this 
court  Mr.  Justice  Dixon  In  that  case,  In  the 
opinion,  among  other  things  said:  '*Thls  en- 
actment, we  think,  affords  a  reascmably  dear 
Indication  of  a  legislative  pmpoae  to  ^ve  per- 
sons oititied  to  serve  the  statutory  notice  an 
hichoate  Jlsm  npon  the  liability  of  the  owno-, 
imder  the  contract,  nntU  that  liability  matures, 
but  to  ^plre  on  soch  maturity.  If  no  notice 
has  been  given;  tor  a  notice  served  after  ma- 
turity derives  no  aid  from  this  provision.**  It 
Is  certain  in  this  case,  as  found  by  the  court 
below,  that  this  contract  had  matured  on  June 
3,  1807.  There  Is  no  necessity  of  conriderinK 
under  the  evidence,  the  question  whether,  as 
to  the  plaintiff,  it  bad  not  matured  on  M^ 
10th. 

From  the  argument  and  briefs  in  this  case, 
there  appears  to  have  existed  a  misunderstand- 
ing in  the  mind  of  counsel  that  it  became  the 
duty  ct  tbiB'  court  upon  this  writ  of  emir,  to 
review  tike  evidence  to  ascertain  whether  It 
Justlfled  the  finding  of  the  court  of  the  facts 
upon  which  the  condusion  of  tiie  trial  judge 
was  based  and  Judgment  altered.  Sndi  Is  not 
the  law,  and  the  evidence  cannot  be  reviewed 
uiton  writ  ot  arror.  Section  176  of  the  prac- 
tice act  (2  Gen.  St  p.  2062)  provides  that,  In 
cases  tried  before  a  court  or  Judge,  '*r^ort  or 
detemUnation  of  the  court  or  Justice  upon  such 
issue  shall  be  entered  In  the  minutes  of  the 
court,  or  annexed  to  drcult  record,  as  a  postea, 
and  Judi^nent  given  thereon,  hi  like  manner 
as  In  case  (tf  a  verdict  of  a  Jury,  and  either 
party  may  allege  an  ezceittlott  and  luve  the 
same  sealed,,  or  move  tat  a  new  trial  as  In 
case  of  trial  by  Jnzy.**   In  stfeh  a  ease,  tiis 
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court  Is  sabstltnted  for  the  jury,  and  Its  flnd- 
Ing  upon  fact  caimot  be  reviewed  npon  wilt 
<a  error.  Bridge  Co.  t.  Gelsse,  38  N.  J.  Law, 
689.  All  that  can  be  reviewed  Is  the  sufB* 
denc7  of  the  facts  found  to  support  the  Jndg- 
nwDt  OttT  of  EUxabetb  t.  Hill,  89  N.  J.  Law, 
BS5;  Blackford  t.  Gaslight  Co..  43  N.  J.  Law. 
440;  Railway  Co.  T.  Kelly.  S7  N.  J.  Law,  676, 
82  AtL  223;  MfUs  T.  Mott,  09  V.  3.  Law,  U, 
84  AtL  B47. 

It  wUl  be  noticed  that  the  exceptloo  which 
Is  sealed  In  this  case  Is  a  general  one  to  the 
rallng  of  the  Judge.  The  late  Chief  Justice 
Beasley,  In  Mills  t.  Mott,  supra,  considered 
the  practice  hi  such  cases,  and  said:  "An  ex- 
ception to  the  finding  of  a  Judge,  upon  the  law 
and  facts  of  a  case,  Is  no  better  than  such  an 
exception  would  be  to  the  finding  of  a  Jury. 
The  statute  regulating  the  subject  declares.  In 
terms,  that,  when  a  Jury  shall  hare  been 
waived,  either  party  may  allege  an  exception, 
and  have  the  same  sealed,  or  move  for  a  new 
trial,  as  In  case  of  trial  try  Jury.  This  leaves 
the  methods  of  procedure  In  this  respect  as  at 
common  law.  By  this  proceas.  hi  that  syston, 
the  facts  making  up  this  controversy  could  not 
be  transferred  to  the  higher  court  for  review. 
Nor  does  It  seem  to  the  court  there  can  be 
any  embarrassment  In  conducting  these  trials 
before  the  court  accwdli^  to  the  common  rou- 
dne.  If  a  particular  rule  of  law  be  deemed 
applicable  to  the  facts  In  evidence,  the  Judge 
can  be  called  upon  to  apt^  such  principle,  and. 
If  such  request  be  refused,  a  bill  of  exceptions 
win  then  be  In  order.  The  settled  rule  Is  that 
the  particular  portion  of  the  Judicial  exposition 
of  the  law  that  Is  nmsldered  erroneous  should 
be  specified.  In  the  present  taistance  the  ob> 
Jectlon  Interposed  Is  to  the  finding  of  the 
Jnd^  with  respect  to  all  the  Cacts  and  to  all 
the  law  that  It  comprehends.  Such  a  'proceed- 
ing has  no  l^al  value  whatew."  The  Judg- 
ment of  the  drcolt  court  Is  aOrmed,  with 
coata. 


m  N.  J.  L.  nc) 

LOWTHOBP  V.  INHABITANTS  OF  OITI 
OP  TRENTON. 

(Ooort  of  Kmrti  and  Appeals  of  New  Jersey. 
Nov.  17, 1899.) 

CONSTITUTIONAL  LAW— SPBXnAL  AOT-CLAS- 
8IFI0ATI0N  OF  ^CITIES-PUBLIC  SCHOOLS. 
The  conatitatioD  of  the  state  (article  4,  | 
7,  pi.  11)  prohibits  the  leffislatnre  from  DassiDg 
any  private,  local,  or  special  laws  reKUlatlng  the 
Internnl  affairs  of  towns  and  counties.  It  also 
Interdicts  the  passage  of  snch  Iswa  for  the  pur- 
pose of  providlnff  for  the  managemait  and  sup- 
port of  free  public  schools.  Hetd: 

1.  That  the  first  dted  prohibition  does  not  for- 
bid the  diTlsIOD  of  the  dtles  of  the  state  Into 
clasoes,  on  the  basis  of  p<9ulatIon,  for  the  par- 
poses  of  legislating  with  regard  to  their  Inter- 
nal affairs,  when  popolation  bears  a  reasonsble 
relation  to  the  snbject-matter  of  the  legisla- 
tion; bat  that  such  lelationship  exists  tnily  when 
the  legislative  naetment  deals  with  the  stme- 
tnre  or  machinery  of  mnnicipal  government. 

2.  ^at  the  classification  of  municipalities  for 
the  purpose  of  legislating  with  relation  to  the 
managemoit  and  mpport  of  our  tree  imbhe 


schools  (if  permissible  at  all)  mast,  in  order  to 
be  valid,  include  In  the  dass  to  be  affected  by 
the  legislation  erery  political  dividon  of  ths 
state  whose  condltkms  and  wants  render  the 
l^islation  aimropriate. 

8.  Quaere:  Is  the  classification  of  municipali- 
ties for  the  purpose  of  legislating  with  relatioa 
to  the  management  and  aurawt  of  free  pnbUe 
schools  permitted  st  all  bj  the  emstltiition? 

(Syllabus. by  the  Court) 

Error  to  supreme  court, 

Oertlorarl  by  the  state  oo  the  prosecutloD 
of  Fnmda  a  Lowthorp  against  the  InbaU- 
tants  of  the  dty  ot  Trenton  to  review  a  reao- 
lutlon  of  the  common  counclL  Proceedings 
set  aside,  and  defendanta  twlng  error.  Af- 
firmed. 

John  Bellstab  and  George  W.  Macpherson, 
for  plaintiffs  In  error.  John  H.  Backes,  tor 
defendant  In  ermr. 

GUMMERE;  J.  The  legishiture  of  this 
state  by  a  statute  approved  March  5,  189fi, 
entitled  "An  act  concerning  cities  of  the  sec- 
ond class  In  this  state,  and  providing  for  the 
purchase  of  lands,  and  the  construction  and 
the  repair  of  buildings  for  high  school  purpbs- 
es  In  such  dttes,"  enacted  that  whenever  the 
board  of  education  or  other  body  having 
charge  of  the  public  sdiools  in  any  dty  of  the 
designated  class  should,  by  resolution,  deter- 
mine "that  the  property  or  buildings  devoted 
to  high  school  purposes  in  such  dty  were  Im- 
properly located,  or  such  buildings  were  un- 
sanitary, inadequate,  m  otherwise  unsnltaMe 
for  high  school  purposes."  It  should  be  law- 
ful tor  the  governing  body  of  such  dty  to 
sp|V(H>rl8te  such  aum  of  mwiey,  not  exceed- 
ing 9180,000.  as  they,  In  their  discretion. 
Should  determine,  for  the  purchase  of  lands 
and  the  erection  of  buildings,  or  for  the  re- 
pair and  Improvement  of  buildings  used  or  to 
be  used  for  hlgh-sdiool  purposes.  The  stat- 
ute was  given  effect  inunediately  upon  Its 
passage  and  approval  by  tlie  executive,  hot 
was  to  remain  Inc^rative  In  any  of  the  spec- 
ified dties  until  assented  to  by  a  majority  ot 
the  1^1  voters  thereof  voting  at  an  annual 
charter  election.  On  April  14,  1806.  this 
statute  was  submitted  to  the  voters  of  the  dty 
of  Trenton,  In  the  method  provided  therein, 
for  their  assent,  at  an  annual  election  held 
upcm  that  day.  It  will  be  assumed  for  the 
purpose  of  deciding  this  case  (although  the 
fact  Is  contested)  that  at  such  election  the 
act  was  assented  to  by  a  majority  of  the  le- 
gal voters  of  the  city.  Afterwards  the  com- 
missioners of  pubHc  instruction  of  that  dty 
passed  a  res(dutlon  "that  the  school  buildings 
and  grounds  on  Mercer  street  devoted  to  high- 
school  purposes  are  Inadequate  and  unsuit- 
able for  such  purposes,"  and  then  reserved 
that  the  sum  8160,000  be  appropriated  for 
the  pnrdiase  ot  lands  and  the  erection  of 
buildings  thereon  to  be  used  for  high-school 
purposes;  out  of  which  amount  they  deter- 
mined by  a  subsequent  resolution  to  purchase 
a  tract  of  land  located  In  said  city  for  the  pur- 
pose of  erecting  a  high  scliool  thereon.  The 
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legaUtr  ot  tbom  municipal  proceedlnKa  la 
jdnJIenged  hj  the  defen^t  In  ozor,  and 
whether  or  not  ttaey  can  he  ratalned  depends 
upon  the  validity  of  the  atatnte  nnder  which 
they  were  had^  That  atatnte  was  declared 
by  Hie  anpreme  court  to  be  Told  tor  two  rea- 
flona:  First,  because  It  wa«  forbidden  by  the 
C(«i8tltutiooal  provision  vhldi  prohlblta  the 
paaaage  of  any  special  or  local  law  regulating 
the  internal  affairs  ot  towns;  second,  because 
It  was  also  violative  of  the  provision  of  that 
Instrument  interdicting  the  passage  of  ancfa 
laws  providing  for  the  maUagement  and  sup- 
port of  free  public  schools.  Lowthorp  v. 
Inhabitants  of  City  of  Trenton,  61  N.  J.  Law, 
484,  40  AU.  442. 

We  concor  In  the  view  ^pressed  by  the  aur 
preme  court  tiiat  this  statute  was  passed  In 
disregard  ot  both  of  these  constitutional  pro- 
vlBloDS.  That  It  regulates  the  Internal  affaire 
of  cities  la  conceded;  that  it  la  special  legls- 
lati<m  within  the  meaning  of  the  constltntlon- 
al  proTlslon,  aa  defined  by  a  long  line  of  caaea, 
la  clear.  It  attempta  to  dwuUs  dtlea,  for 
the  purpose  of  the  legislation  indicated,  sole* 
ly  npoD  the  baala  of  popidatloii,  Umlttng  the 
effect  of  radi  legislation  io  OtieB  of  the  sec- 
ond clan;  L  &  dtlea  having  not  less  than 
20,000  and  not  mm  than  100,000  Inhabitants. 
That  our  dtles  may  be  (dassUed  on  the  basla 
of  population,  under  atatutes  relating  to  mn- 
nldpal  aflalrst  when  the  population  bears  a 
reasonable  relation  to  the  8nh]ect>matter  of 
the  legislation,  has  frequently  been  decided; 
but  stEch  relatlonBblp  exlata  only  when  audi 
taglslatloo  deals  with  the  atroctuxe  or  ma- 
-dilnety  of  mooldpal  government  Classifl- 
catlon  oa  the  baala  of  population  for  any 
other  purpose  than  those  mentioned  la  lUnslve 
and  nnsnbetantlal,  and,  consequently,  la  with- 
in the  ctHuUtutlonal  .pnAlbltlon.  31i1b  was 
the  ground  of  the  deddon  ot  tjbla  court  in 
Ha  late  case  of  Wanser  v.  Boon,  60  N.  J. 
law,  48%  .88  Aa  440,  and,  subsequently,  of 
the  supreme  court  In  the  well-cooalddred  case 
of  Foley  v.  City  of  Hoboken,  61  N.  J.  Law, 
478k  88  AtL  888.  The  purchase,  eonstmctlon, 
and  maintenance  of  achool  property  by  a  mu- 
nicipality has  no  relation  whatevw  to  the  gov- 
ernmental apparatus  of  such  mnnldpallty, 
and  dasalflcatlon  on  the  basis  ot  population 
for  anch  a  purpose  Is  mtirdy  without  legal 
justification. 

It  seema  eqnaUy  deu  that  OtSa  statute  la 
prohibited  by  tae  aecond  constitutional  pro> 
vision  advwted  to.  Altbon^  legtdatlon  af- 
fecting the  dtlea  of  the  state,  to  the  exduslm 
of  other  dasaea  ot  mtsildpalltlea,  what  en- 
acted for  Qie  pinpose  ot  regulating  tiidr  In- 
ternal affairs,  la  deemed  to  be  general  (New 
Brunswick  v.  Flt^ierald,  48  N.  J.  Ulw,  467, 
8  AtL  720),  and  althongb  dtlea  tiiemsdves 
may  be  subdivided  Into  clasaes  for  that 
purpose,  and  only  those  classes  whose  con- 
ditions and  wants  render  the  legislation  nec- 
essary or  appropriate  need  be  embraced  thore- 
In,  such  dassUlcatlon  is  not  permissible  when 
the  legislation  relates  to  the  managemmt  and 


support  of  oar  flee  pnbllc  sduxds.  ^lat  is 
a  subject-matter  which  concerns  not  merely 
some  or  all  of  the  dtlea  of  the  itate,  but  the 
state  at  large  from  one  end  to  the  other. 
GUaslflcatlon  for  the  purpose  ot  tagialnling 
with  relatloa  to  UUs  aubjact  (if  allowabla  at 
all)  must,  in  ox6a  to  be  Talld,  inchida  In  the 
class  to  be  affected  by  the  legislation  every 
l^llUcal  division  of  the  state;  no  matter  what 
Ita  atructnral  form  ot  government,  whose  con- 
dititm  and  wante  render  the  l^lslatlon  ap- 
propriate. That  this  statute  baa  no  sndi 
scope  la  admitted  on  behalf  of  the  plaintiff  In 
oror.  A  nombo-  of  ooi  towns  and  bnoofl^ 
and  some  of  our  townships,  an,  both  In  popn- 
lation  and  in  taxable  valnation,  equal  to  or 
greats  than  some  ot  our  dtlea  ot  the  second 
class;  ai^  a  legislative  scheme  kxfttng  to  the 
eatebllatament  and  maintenance  of  high  acboola 
la  at  least  aa  «i9ropriate  to  ttaose  towns,  bor- 
ou|^  and  townships  aa  it  is  to  dtlea  bsvlng 
no  greater  population  or  taxable  valuation. 
Whether  such  dasslflcatlon  is  pnmlaslble  at 
all  tor  such  a  pnipoae  may  waU  be  doubted. 
The  eonMtptlonal  prohibition  agtdnst  tiie  paa- 
aage of  apodal  or  local  Uwa  la  plainly  abao- 
Into  with  regard  to  some  of  tbe  matters  qpec- 
ified  in  the  ^ovldon,  and  M  te^datioQ  eaa- 
cemlng  those  matters  must  i^iply  through- 
out the  wh<^  state  In  order  to  be  gmeiaL 
For  instance,  fibe  prohll^tldn  against  dianglng 
the  laws  of  descent,  or  that  against  granting 
to  any  corjMrattan  or  Individual  any  exdn- 
dve  privily  or  franchise,  or  that  prohibiting 
ctaangea  of  voine  in  dvil  or  criminal  cases 
excqit  by  guieral  laws,  wcrtild  be  diaregarded 
by  a  Btetute  rvalatlng  dther  of  those  sub- 
jects which  did  not  indude  wlOiIn  Ite  provi' 
dons  every  pasikm  of  the  state,  and  tbe 
omisdon  of  the  amallest  hamlet  from  tbe 
scope  of  such  les^dation  woaU  render  ft  nu- 
gatory.. The  prohibition  with  regard  to  qpe- 
dal  leglslatkm  delating  to  the  management 
and  aiQiport  of  tree  public  sdioola  would 
aecm  to  be  Jnst  aa  absolute  as  that  with  r^ard 
to  the  other  matters  which  X  have  Imtanced; 
and,  if  ao,  such  legislation,  in  order  to  be  val- 
id, mnat  Indude  every  prntion  ot  tbe  slate  to 
whidi  Ite  provialcms  may  be  applltsble.  Tbe 
Judgment  of  the  supreme  court  ahoold  be  af- 
firmed. 

(<8  N.  J.  I-  ESS) 
MATTLAGQ  v.  BOARD  OF  CHOSBN 
FBBSHOLDEBS  OF  HUDSON 
COUNTY  et  al. 
(Ooort  of  Errora  and  Appeals  of  New  Jers^. 
Not.  20.  1899.) 

mFBOnVB  BRIDOB-^IABILITT  OT  CHOSBN 
FRBBROLOBRS— NBaUOBNCE-BVIDBNCB. 
1.  Tbe  bridge  act  of  March  15,  1860  (1  Q&x. 
St.  p.  307),  making  the  board  of  dioeen  free- 
holders of  a  coQoty  re8p(Hisible  for  damage  re- 
ceived by  any  perBon  through  tbe  wrongfol  neg- 
lect of  uie  board  to  erect,  rebolld,  or  r^ir  a 
bridge,  with  the  erection,  rebailding,  or  repair 
of  which  the  board  is  char^a,ble  by  law,  applies 
to  the  case  of  a  person  whose  vesael  is  dam- 
aged by  runniag  aKainst  the  draw  of  a  bridge 
apamung  a  navigatne  rlvea. 
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2.  If  sndi  a  bridge  itands  between  two  comi- 
ties, the  boards  of  choeeD  freebolden  vt  both 
connties  may  be  held  joiatly  Hable. 

8.  Under  the  drcamstanceo  of  the  present 
case,  in  which  it  apiieared  that  a  draw  OTer  the 
Hackensacb  river  conld  not  be  opened  because 
the  heat  had  expended  the  rails  laid  br  a  trol- 
ley company  opoo  it,  and  conaeguently  the  plain- 
tiffs vessel  ran  asaiost  the  bridge,  the  questions 
whether  the  defendants  were  guilty  of  wrongfnl 
Deglect,  and  whether  the  plaintifF  was  charge- 
able with  contributwy  Degligence,  were  for  the 

tnry;  and.  on  these  questions,  it  was  permtari- 
ile  to  show  how  near  -to  the  bridge  the  bridge 
tenders  asaalty  allowed  Tends  to  be,  before 
the  draw  began  to  move. 
(Syllabus  by  the  Conrt.) 

Brror  to  drcult  conrt,  Hndscm  county. 

Action  by  Charles  F.  Uattlage  against  tiie 
txtard  of  chosen  fireehoUers  of  Hudson  county 
and  tbe  board  of  chosm  fireeholders  of  Bei^en 
county.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.  Affirmed. 

John  Grlffln,  for  plaintiffs  In  error.  Flavel 
BL  McOee.  for  def aidant  la  error. 

DIXON.  J.  The  phiintlff  sued  to  recover 
compmsatlon  for  damage  sustained  by  bis 
Teasel.  In  running  against  the  Paterson  Ptank- 
Boad  Bridge,  which  spans  the  Hacfcensack 
rlTer  between  the  counties  of  Hudson  and 
Bergen.  At  the  trial  In  the  Hudson  circuit, 
the  testimony  tended  to  prove  that  In  the 
afternoon  of  April  2S,  1895.  the  plaintiff's 
schooner,  heavily  laden,  was  sailing  up  the 
river.  In  a  northeasterly  direction,  before  a 
fresh  southwest  wind  and  a  tide  flowing  3 
miles  an  hour;  that  until  the  vessel  was 
about  a  mile  from  the  bridge  she  was  carry- 
lug  a  double-reefed  mainsail,  a  foresail,  and 
a  Jib;  that  then  the  mate  blew  a  horn  as  a 
signal  for  the  opening  of  the  draw,  and  the 
crew  took  in  the  foresail,  lowered  the  main- 
sail to  the  third  reef,  dropped  the  peak,  and 
hauled  in  the  boom,  so  as  to  be  ready  to  pass 
through  the  bridge,  which  by  that  time  was 
only  COO  or  600  feet  distant;  that  when  about 
600  yards  from  the  bridge  the  mate  had  again 
blown  the  horn,  and  he  and  the  captain,  who 
was  steering,  had  noticed  the  bridge  tenders 
at  the  draw,  apparently  preparing  to  open  it; 
that  no  intimation  of  trouble  was  given  from 
the  bridge  until  the  schooner  was  about  200 
feet  away,  when  a  bridge  tender  began  wav- 
ing his  hat;  that  then  the  schooner  was  mov* 
Ing  6  miles  an  hour,  and  it  was  Impossible  to 
put  her  about  or  to  cast  anchor  so  as  to  avoid 
a  coUielon,  and  the  captain,  deeming  It  the 
least  harmful  course,  kept  straight  on,  push- 
ing the  draw  open  before  him,  but  carrying 
away  both  his  masts;  that  It  was  usual  for 
the  bridge  tenders  to  delay  the  actual  opening 
of  the  draw  until  vessels  were  within  200  feet 
of  It;  that  on  this  occasion  the  difficulty  at 
the  draw  was  that  the  rails  across  the  bridge, 
laid  by  a  trolley  company,  under  "the  con- 
sent pmnission.  and  authority"  of  the  de- 
fendants, about  18  months  before  the  acci- 
dent, had  become  expanded  by  the  heat,  and 
thus,  on  tlie  end  of  the  draw,  were  Jammed 


against  the  stationary  part  of  the  bridge;  that 
this  difficulty  had  existed  during  the  warm 
weather  of  the  preceding  year,  and  bad  then 
been  partlaUy  relieved  by  inserting  two  sUp 
rails. 

The  legal  basis  of  the  plalntlfTa  suit  Is  to 
be  found  In  the  bridge  act  of  March  16,  1860 
(1  Oen.  St  p.  807),  which  gives  a  right  of  ac- 
tion to  any  person  receiving  Injury  or  dam- 
age through  the  wrongful  neglect  of  a  board 
of  cboeen  freeholders  to  erect  rebuild,  or  re- 
pair any  bridge,  with  the  erection,  rebuilding, 
or  repair  of  which  such  board  Is  chargeable 
by  law.  In  Ripley  v.  Chosen  Freeholders,  40 
N.  J.  Law,  45,  the  supreme  court  held  that 
this  statute  was  applicable  to  a  case  where  a 
vessel  was  damaged  In  attempting  to  i>a88 
through  a  bridge,  the  draw  of  which  conld  not 
be  prompUy  opened  because  of  its  being  out 
of  repair,  and  that  when  the  bridge  lies  be- 
tween two  cotmtiea,  so  that  both  are  legally 
charged  with  the  duty  of  r^iring  it  the 
boards  of  both  counties  may  be  JoInUy  sued. 
This  decision  was  expressly  approved  by  the 
conrt  of  errors  In  Jemee  v.  Monmouth  Co.,  62 
N.  J.  Law,  553,  21  Atl.  2GS,  11  L.  R.  A.  416, 
and  is  not  now  questioned. 

The  plahitlff  has  obtained  a  verdict  and 
Judgment  The  chief  grounds  on  which  the 
defendanta  rely  for  reversal  of  the  Ju^ment 
are  that  the  testimony  failed  to  present  a  caae 
tot  the  Jury  on  the  question  of  wrongful  neg- 
lect by  the  defendants,  and  presented  an  In- 
disputable case  against  the  plaintiff  Ob  the 
question  of  contributory  negllguice  In  the  cap- 
tain of  the  schooner,  so  that  the  trial  Judge 
ought  to  have  dlre<^ed  a  nonsuit  or  a  verdict 
for  the  defendants.  We  cannot  assent  to  ei- 
ther of  these  propositions. 

The  rails  laid  by  the  trolley  company  un- 
der the  sanction  of  the  defendanta  were  a 
part  of  the  bridge,  and  for  their  propa  con- 
dition the  def^idants  were  responsible  to  the 
general  public,  as  fully  as  they  were  for 
other  parts  of  the  structure.  Iliose  rails  not 
being  laid  and  maintained  In  such  state  as  to 
permit  the  draw  to  be  readily  oi>ened  for  the 
passage  of  vessels,  the  bridge  vras  In  that 
particular  defective,  for  want  of  proper  con- 
struction or  repair.  This  defect  having  been 
observed  during  several  months  before  the 
accident  and  an  unsuccessful  attempt  having 
been  made  to  remedy  It  and  there  being  no 
evidence  that  It  was  Irremediable,  the  ques- 
tion whether  the  defendants,  to  whose  charge 
It  was  committed  by  law,  had  exercised  rea- 
sonable care  and  skill  reflecting  tt,  waa  plaiI^ 
ly  for  the  Jury. 

The  defense  of  contributory  negligence  rests 
on  the  following  testimony  of  the  captain: 
"Q.  How  long  does  It  take  to  open  that  draw, 
or  did  it  in  those  days?  A.  That  draw,  they 
have  always  supposed  to  open  it  pretty  lively. 
Q.  Oould  they  open  It  In  five  minutes?  A. 
Yes;  I  guess,  in  three  minutes.  Q.  Conld 
they  open  it  In  less  than  three  minutes?  A. 
I  don't  know  as  they  could.  Q.  Are  you  sat- 
lafled  they  could  not  open  that  bridge  In  less 
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than  three  minutes?  A.  I  don't  think  they 
coQld.  It  depends  npon  circumstances." 
Deeming  this  to  establish  conclusively  against 
the  plaintiff  that  the  draw  must  be  in  motion 
for  at  least  two  minutes  before  a  vessel  can 
pass  through,  the  defendants'  counsel  argues, 
from  the  admitted  speed  of  the  vessel,  6  miles 
an  hour  (L  e.  528  feet  a  minute),  that  it  should 
hare  heea  evident  to  the  captain  when  he  was 
stiU  1,000  feet  away  that  the  draw  would  not 
be  open  In  time,  and  he  should  then  have 
gone  about,  or  cast  anchor,  as  he  could  have 
safely  done  at  any  place  more  than  300  feet 
from  the  bridge.  But  we  cannot  regard  this 
guess  of  the  captain's  as  conduaive.  It  is  in- 
consistent with  his  other  testimony,  that  usu- 
ally the  draw  began  to  move  when  his  ves- 
sel was  only  200  feet,  and  sometimes  when 
it  was  only  ICO  feet  distant  from  the  bridge, 
and  yet  be  had  always  before  sailed  through 
unharmed.  This  statement  can  be  reconciled 
with  his  guess  only  on  the  supposition  that 
the  speed  of  his  vessel  was  usually  less  than 
1  mile  an  hour,— a  high^  Improbable  supposi- 
tion, with  a  river  whose  tide  runs  8  miles  an 
hour.  The  evidence  of  contributory  negli- 
gence waa  not  so  dear  aa  to  call  for  a  ded' 
slon  by  the  lodge,  instead  of  the  Jury. 

The  eighth  request  to  charge,  which  Is 
pressed  upon  our  attention,  was  properly  de- 
nied, because  It  Ignores  the  testimony  Just  re- 
ferred to,  on  whldi  the  Jury  might  find  that, 
when  the  captain  was  near  enough  to  see 
that  the  draw  was  not  likely  to  be  opened, 
he  was  too  near  to  prevent  a  collision. 

The  evidence,  to  the  admission  of  whldi 
the  defendants  objected  at  the  trial,  concern- 
ing the  usual  distance  of  vessels  from  the 
bridge  yrhea  the  bridge  tendm  began  to 
move  the  draw,  was  lawful  for  the  purpose 
<^  showing  how  quickly  the  draw  might  be 
opened,  and  how  soon  the  captain  of  an  ap- 
proaching vessel  ought  to  ai^rehend  dangM*. 
We  find  no  error  in  the  reewd,  and  the  Judg- 
ment ihonld  bs  afflrmed. 


N.  J.  L.  Of) 

SEATB  (HERMANN  et  al.,  ProMCUtars) 

TOWN  OF  QUTTBNBERG  et  aL 

(Goort  of  Bmrs  and  Appeals  of  New  Jersey. 

Nov.  23, 1890.) 

CONBTITDTIOHAL  LAW— SFBCUL  AOTS-OUSS- 
IFICATION  OF  CmsS— FUNDING  DBBTS. 

1.  Incorporated  dtles.  borougtis,  towns,  and 
villages,  as  well  as  townships,  are  recognized  by 
the  constltntioD  as  dasses  for  legislaHon.  Laws 
limited  to  dtfaer  of  snch  dasses  will  not  violate 
the  constitutional  prohibition  of  private,  local, 
or  special  taws  "regulating  the  Internal  affairs 
of  towns  and  counties." 

2.  The  courts  cannot  Inqolre  whetfa^  a  mo- 
sidpali^  or  class  of  monidpalities  is  titular 
only.  liieclaBdScatlonof  thei^islaturelnthat 
regard  Is  conclnsive. 

3.  A  statnte  providing  for  the  funding  of  ex- 
isting debts  for  street  improvements  in  Incor- 
porated towns  is  a  general  law,  within  the  con- 
stitution. 

(Syllabus  by  the  Court.) 


Brtor  to  supreme  «>art 


CerUorarl  by  the  state,  on  the  prosecution 
of  Frederick  W.  Hermann  and  others,  against 
the  town  of  Guttenberg  and  others.  Judg- 
ment for  defendants  (43  AtL  703),  and  plain- 
tiffs bring  acor.  Affirmed. 

Rftndolpb,  Condlct  A  Bhu^  for  plalittlfEs 
in  error.  Gorbln  ft  0«blii,  for  defeadanta  Id 
error. 

COLUNS,  J.  Chapter  40  of  the  Lawa  of 
1888  (P.  L.  p.  63)  authorizes  the  town  council 
or  other  governing  body  of  any  town  in  this 
state  to  provide  by  a  bond  issue  for  the  pay- 
ment of  all  bonds  and  improvement  certifi- 
cates Issued  by  said  town  for  or  on  account  of 
any  street  improvement  or  Improvements,  and 
for  the  payment  of  Interest  due  ttiereon,  and 
ot  any  Judgments  recovered  on  any  such 
bonds  or  Improvement  certificates,  and  makes 
It  the  duty  of  such  town  council  or  other 
governing  body  to  order  to  be  raised  by  an- 
nual taxation  the  Interest  and  not  less  than 
2  per  centum  of  the  prtndpal  of  the  bonds 
to  be  Issued.  The  board  of  couneilmen  of 
the  town  of  Outtenberg,  in  the  coun^  ot 
Hudson,  a  tovrn  with  a  special  charter  enact- 
ed before  the  constitutional  amendments  of 
1876  (see  P.  L  1809,  p.  199;  P.  L.  1864.  p.  332; 
P.  L.  1876,  p.  012),  adopted  a  resolution  for 
such  a  bond  issue,  wbldi  was  removed  to  the 
supreme  court  by  certiorari,  and  there  affirm- 
ed. The  prosecutors  have  now  brought  writ 
of  error  on  the  Judgment  of  affirmance.  The 
diitf  ground  of  attack  mi  the  resolution  is 
the  supposed  Invalidity  of  the  statute  on 
whldi  It  rests,  it  being  argued  that  audi  stat- 
ute violates  the  constitutional  prohibition  of 
local  or  spedal  laws  r^:ulatlng  the  internal 
affairs  of  towns.  The  objection  is  twofi^d: 
First,  that  the  statute  grants  to  a  class  of  mu- 
nicipalities, arbitrarily  selected,  powus  that 
In  their  nature  are  general;  and,  secondly, 
that  It  further  limits  its  operation  to  past  in- 
debtedness (tf  a  particular  character. 

On  the  first  head  the  opinion  read  tor  the 
supreme  court  Is  ambiguous,  and  as  one  of 
the  reasons  assigned  for  holding  the  act,  in 
that  aspect,  general,  will  not  bear  scrutiny, 
the  decision  is  not  authoritative.  The  sub- 
ject Is  very  important,  and  demands  eludda- 
tion.  While  the  learned  Judge  who  spoke 
for  the  supreme  court  expressed  his  opinion 
that  there  could  be  valid  legislation  limited  to 
towns  incorporated  by  that  title,  he  also 
thought  that  the  challenged  law  could  be  up- 
held as  extending  to  all  towns,  indudlng  "cit- 
ies, boroughs,  townships,  and  villages."  In 
this  we  think  he  was  wrong.  The  word 
"town"  is  variant  In  meaning,  and  most  be 
Interjffeted  ab  extra.  In  Its  primitive  srase 
the  word  denotes  a  collection  of  Inhabited 
houses,  whether  with  or  without  governmen- 
tal powers.  Of  course,  such  Is  not  the  soise 
of  the  word  In  the  statute  before  us,  which, 
in  the  nature  of  the  powers  granted,  is  lim- 
ited to  incorporated  towns.  In  England, 
prior  to  the  settlemoit  of  UUs  country,  and 
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down  to  the  time  of  Its  lecuibig  Independ- 
ence, large  towns  were  generally  Incorpwated, 
either  bj  royal  charter  or  by  act  of  parlia- 
ment Local  goTemment  In  other  cases  waa 
parochial.  The  colonies  ot  New  England  lim- 
ited the  word  "parish"  to  church  authority, 
and  gave  to  the  word  "town"  a  new  mean- 
ing akin  to  that  denoted  by  the  andeut 
British  township.  They  applied  it,  Irreapec- 
tive  of  urban  or  rural  characteristics,  to  a 
territory  with  definite  boundaries.  In  which 
local  goTemment  was  exercised.  These 
towns  became  quasi  corporate  political  divi- 
sions, and  to  this  day  form  the  units  of  state 
gOTemment  They  are  nearly  pure  democ- 
racies, the  powers  of  the  selectmen  being 
mainly  oecutlTe.  Of  course,  many  of  the 
large  towns—using  the  word  In  its  prlmitlTe 
sense— have  particular  incorporation.  In  the 
provinces  ot  New  Jersey,  as  In  other  colonies, 
where  the  more  Important  pt^tlcal  diTision 
was  the  coun^,  the  town,  sometimes  called 
"township"  and  sometimes  called  "prednct" 
became  a  political  division,  varying  mainly, 
frrnn  the  New  England  type,  in  the  larger 
powers  -vested  in  the  representative  township 
committee  to  the  deprivation  of  the  people, 
but  still  leaving  much  to  direct  vote  at 
"town  meeting,"— a  term  stiU  persistent  In 
our  statutes.  Some  of  these  towns  had  spe- 
clal  charters,  and  some  were  divided  Into 
wards,  but  all  were  substantially  alike.  By 
an  act  passed  February  2X,  1798  (Fat.  Laws, 
p.  276),  the  inhabitants  of  ev^  township, 
precinct,  and  ward  within  fhe  state  were  con- 
Btituted  a  body  pidltlc  and  corporate  in  law, 
with  a  designated  name  as  a  township,  and 
with  uniform  powers  and  regulations.  Such 
a  general  township  law,  enlarged  as  the 
growth  of  the  state  has  demanded,  has  ever 
since  subsisted,  and  still  subsists.  As  ptqmi- 
lation  became  mwe  dense,  many  towns— 
again  using  the  word  In  its  primitive  sens^— 
were  specially  Incorporated,  and  In  their  acts 
ot  Incorporation  were  variously  styled  "cit- 
ies," boroughs,"  'Villages,"  and  "towns." 
In  some  cases— perhaps  generally  In  cities— 
they  absorbed  all  municipal  powers;  in  other 
cases  they  remained  Integral  parts  of  town- 
ships, with  localized  special  powers.  A  good 
example  of  the  latter  class  Is  the  town  of 
Bordentown,  incorporated  as  a  borough  In 
1825  (P.  L.  p.  96),  given  a  mayor  and  council 
in  1849  (Id.  p.  86),  changed  in  name  to  a  dty 
In  1867  (Id.  pb  636),  yet  remaining  always 
tor  some  purposes  within  township  authority. 
Pancoast  v.  Troth,  34  N.  J.  Law.  877;  Rogers 
V.  Same,  36  N.  J.  Law,  422.  Some  townships, 
white  retaining  the  township  organization  and 
nam^  were  given  by  special  enactment  larger 
powoB  than  tiiose  of  the  general  act  Thus 
the  case  stood  In  New  Jersey  when  the  con- 
stitution was  amended  In  1875.  One  amend- 
ment inserted  In  section  7,  art  4,  of  the  con- 
stitution a  new  paragraph,  as  follows:  "II. 
The  legislature  shall  not  pass  private  local 
or  special  laws  In  any  of  the  following  enu- 
merated cases,  that  Is  to  say:  •  •  •  Beg- 


nlatliig  the  Internal  affairs  of  towns  and 
counties;  appointing  local  otHcm  or  commls> 
sions  to  regulate  munldpal  aflblrs.  •  •  * 
The  legislature  shall  pass  general  laws  pro- 
viding for  the  cases  enmnerated  In  this  para- 
graph and  for  all  oth&e  cases  which.  In  Its 
Judgment  may  be  provided  for  general 
laws."  This  provision  soon  came  b^ore  the 
courts  for  Interpretation.  In  the  first  case 
(decided  in  1878)  the  question  raised  was 
whether  or  not  cities  were  within  tt.  The  al- 
ternative sui^ested,  apparently,  was  that  the 
provision  extended  only  to  towns  spedally  In- 
corporated eo  nomine,  then  so  few  In  num- 
ber as  to  make  it  absurd  to  siqipose  that  th^ 
alone  were  Intaided.  The  supreme  court  held 
that  cities  were  towns,  within  the  meaning  of 
the  passage  dted.  Van  Riper  r.  Parsons, 
40  N.  3.  Law,  1.  That  case  went  no  tarthex, 
but,  having  been  followed  In  the  si^rema 
court  at  the  same  term,  a  writ  of  enor  In 
another  cause  brought  the  same  question  to 
this  court.  Then  the  much  more  plauslUe 
argument  was  advanced  that  townships  OQly 
were  meant;  but  It  was  unanimously  held 
otherwise,  and  it  was  declared  by  Chief  Jus- 
tice Beasley  as  the  opinion  of  the  court  that 
"the  term  town'  In  the  passage"  stands  **aa 
a  generic  designation,  embracing  townships 
as  w^l  as  dUes,  and  all  other  places  ccopo- 
rate  established  for  local  government  of  the 
same  grade  as  these,  and  also  those  ot  an 
inferior  order.  If  any  sach  there  be."  Pdl  r. 
City  ot  Newark.  40  N.  J.  Law.  560^  606. 
More  condsely  stated  by  the  present  <^et 
Justice  In  this  court,  the  term,  as  there  used, 
indudes  "all  kinds  of  mtmldpal  corporations 
formed  for  local  government,  other  than 
counties."  Stout  v.  BOTOugh  of  Olen  Ridge. 
69  N.  J.  Law,  201,  208,  86  AtL  013.  This  re- 
sult was  reached  by  a  cwslderatlon  of  the 
mischief  previously  existent,  and  the  evident 
purpose  of  the  remedial  amendment,  and  was 
consonant  with  the  broad  rule  of  interpreta- 
tion properly  given  to  a  fundamental  law. 
Our  statutes  generally  necessitate  a  narrower 
Interpretatkm.  although  the  suiveme  court 
has  In  one  case  ^q?lled  the  word  "town"  gen- 
erlcally  for  no  other  reason  than  under  sup- 
posed necessity  to  save  a  statute's  consUtn- 
tionallty.  Brown  v.  Town  of  Union,  62  N. 
J.  Law.  142,  40  Ati.  632.  If  It  Is  plain  from 
a  statute  that  the  word  "town"  Is  therein 
used  to  denote  munldpalities  dltterentiy  in- 
corporated, that  meaning  will  be  Taccorded  it 
(Stout  V.  Borough  of  Olen  Ridge,  69  N.  J. 
Law,  201,  85  AO.  913.  reversing  58  N-.  J. 
Law,  686,  SB  AtL  868);  and  even  the  primi- 
tive meaning  of  the  word,  or  its  ccmgener, 
"village,"  may  control  the  Interpretation  of  a 
statute  (C<«nmisslon  v.  Dobbins,  61  N.  J.  lAW 
659,  40  Ati.  590).  The  true  rule  Of  statutory 
Interpretation  of  a  term  so  Inexplidt  In  mean- 
ing is  to  look  first  at  the  context  and  next 
to  the  occasion  and  necessity  for  the  law. 
Banta  v.  Richards.  42  N.  J.  Law,  497.  If  It 
can  be  seen  that  all  towns  are  not  Intended, 
and  there  Is  no  indlcatton  that  more  are  In- 
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tended  than  ttie  don  called  "townB"  by  In- 
cotporatltm,  tbere  la  no  ground  to  go  beyond 
tsuit  clasa  in.  applying  a  alatnte.  Such  la 
the  caae  with  the  act  now  before  na.  Only 
inch  towna  as.  by  tb^  grant  of  power,  raise 
taxea  by  order  ta  a  repreaentatlTe  body,  and 
not  by  TOte  of  the  people,  are  wMhln  Its  pro- 
Tlalona.  No  reastm  appears  for  extending  It 
b^ond  the  clasa  expressly  named,  to  wit, 
towns  so  Incorporated.  Tberef(»re  the  r^t 
so  to  classify  for  general  goTemmental  pnr- 
poseB  Is  broadly  presented. 

Classification  by  appropriate  charact^stlca 
la  eoDStltatlonally  permlaatble.  Hammer  t. 
RIchaids.  44  N.  J.  Law,  flOT.  Forms. of  In- 
corporation may  afford  snch  characteristics. 
This  was  early  percelred,  In  Anderson  t.  City 
of  Trenton.  42  N.  J.  Law,  486,  487,  Mr.  Jns- 
tlee  Dixon  saM  in  the  sttpreme  court,  by  way 
of  Ulostratlon:  "Donbtlraa  a  law  embracing 
an  cities  or  an  townships  would  be  constlta- 
Uonal,  for  those  bodies,  because  of  their  mark* 
ed  pecnllorities,  are.  by  common  consent  re- 
garded as  distinct  forms  of  municipal  gorem- 
ment,  and  so  forming  classes  by  themselves." 
Later,  In  upholding  a  tenure  of  office  act  lim- 
ited to  cities,  this  comt  adjudged  ttiat  dtlea 
form  a  proper  class  for  all  goTenunental  legis- 
lation. New  BnmswidE  t.  Fltsgerald,  48  N. 
J.  Law.  467,  8  AtL  729.  That  the  logical  re- 
sult of  this  decision  Is  that  every  other  recog- 
nised form  of  municipality  may  constltnte 
such  a  dass  was  declared  In  the  supreme 
court  by  Mr.  Justice  Depue  In  Johnson  v. 
Borough  of  Asb'ury  Park,  58  N.  J.  Law,  601, 
33  AtL  850.  In  affirmance  on  error  It  was 
not  found  necessary  to  approve  tUs  deliver^ 
once,  but  It  was  not  disapproved.  Id.,  60  N. 
J.  Law,  427,  89  Atl.  898.  By  the  decision  bor- 
ougha  were  uphdd  as  a  constitutional  clasa 
for  legislation  on  Ucenses  for  revenue.  In 
CrookaU  v.  Matthews,  61  N.  J.  Law,  349,  39 
Atl.  «»,  affirmed  In  this  court,  42  Atl.  1051,  It 
was  decided  that  townships  form  a  proper 
class  for  legislation  affecting  the  term  of  of- 
fice of  assessors.  These  adjudications  lead  to 
a  comprehensive  decision  in  favor  of  the  con- 
stitutional right  of  the  legislature  to  classify 
towns  by  their  style  of  Incorporation,  at  least 
to  the  extent  hereinafter  to  be  stated;  and  for 
snch  a  result  there  seems  to  be  sound  reason. 
At  the  time  of  the  amendments  of  1876  there 
had  long  been  existent  in  this  state,  and  gen- 
erally,  various  classes  of  Incorporated  munic- 
ipalities higher  than  townshlin.  They  were 
cities;  boroughs,  vUlages,  and  towns,  Bo  Incor- 
porated. The  first  two  named  classes  were 
derived  from  EngHsh  proto^es.  In  Bng- 
land,  when  a  town  bad  been  an  episcopal  see, 
it  was  goierally  incorporated  as  a  dty.  other- 
wise as  a  municipal  borough.  This  last  must 
not  be  confounded  with  a  parliamentary  bor- 
01^.  which  waa  simi>ly  a  town,  whether  cor- 
porate or  not,  entifled  to  representation  in  par- 
liament, and  which  often  was  not  coezteusive 
with  the  mnnlelpal  bonnvh  of  the  same 
name.  A  mnnldpal  borouiAi  differed  from  a 
dty  In  no  governmental  essential.  In  this 


country  the  two  styles  of  corporations  have 
been  generally  retained,  and  the  difference  be- 
tween Uiem  is  largely  one  of  nomenclature. 
Large  towns  are  evratually  incorporated  as 
cities,  but  the  converse  is  not  true.  While 
uadelly  a  growing  town  has  been  contoit  to 
first  be  a  borough,  there  are  many  cases  of 
original  Incorporatlott,  as  dtles,  of  places  less 
populous  than  many  bOTonghs.  On  the  whole, 
the  difference  is  <me  of  magnitude,  but  the 
two  classes  often  have  membars  Indlstinguish- 
able  In  characteristics.  In  this  country,  too, 
the  Incorporating  of  vinages— L  e.  smaU  towns 
—was  a  vei7  common  practice  long  before  tlie 
amendments.  In  the  Standard  Dictionary 
wiU  be  found:  "Incorporated  village  (Local. 
IT.  S.).  A  amall  town  with  limited  corporate 
powers  exercised  by  a  board  of  trustees."  A 
few  such  Tillages  existed  in  this  state.  South 
Orange  (P.  L.  18^,  p.  645)  and  Irvlngton  (P. 
L.  1874,  p.  628)  are  examples.  In  this  state, 
also,  as  in  many  others,  there  had  long  pre- 
vailed a  style  of  Incorpontiiig  municipalities 
simply  as  towns.  It  has  been  said  that  such 
towns  formed  an  Intermediate  class  between 
dtles  and  boroughs,  and  doubtless  in  recent 
legialatlott  for  the  incorporating  of  towns  they 
have  been  so  regarded.  Btont  v.  Borough  of 
Qlen  Ridge,  ubi  supra.  But  such  has  not  al- 
ways been  the  case  with  towns  specially  in- 
corporated. Frequently  they  embraced  a  con- 
slderaUe  territory  with  a  scattered  ponlatlon, 
and  were  semirural  in  character.  Usoal^ 
their  organization  was  simpler  than  borougha, 
although  they  frequently,  by  supplements  to 
their  charters,  took  on  complex  form.  Many 
towns,  however,  in  their  original  incorpora- 
tion, differed  &om  boroughs  or  dtles  In  little 
but  the  coiporate  style.  The  borough 
Princeton  was  incorporated,  out  of  parte  of 
townships  In  two  cotmtlea  by  tiie  name  of 
"The  Bfayor,  Recorder,  Aldermen,  and  Asslst- 
anto  of  Hie  Borough  of  Princeton"  under  a 
charter  whose  title  was  "An  act  for  incorpo- 
rating the  town  of  Princeton."  Priv.  Acte 
1818,  p.  7.  It  would  be  hard  to  find  any  es- 
sential difference  between  that  borough  or  the 
dty  of  Bordentown  and  the  municipality  call- 
ed Morrlstown.  incorporated  under  the  title 
of  *town"  with  a  mayor  and  aldermen  and 
common  conndL  P.  L.  18G6,  p.  819.  Hamy 
towns  corporate,  Uke  Guttcnberg,  had  no 
mayor,  but,  as  far  as  I  have  examined,  aU 
had  a  town  councU  as  the  governii^  body. 
The  classes  named  comprised  all  the  mnnle- 
lpal corporations  of  this  stete  of  which  I  have 
knowledge  except  a  few  commissions,  such  as 
that  at  L(mg  Branch  (P.  L.  1867,  p.  987),  and 
that  In  Hackensat^  CP.  Tj.  ISSB,  p.  664).  Com- 
missions to  regulate  mnnicipsl  affairs  are  ex- 
pressly referred  to  in  the  prohibitory  amend- 
ment, and  seem  to  fnm  a  dsss  by  them- 
selves. That  the  various  mnnldpalltlea  men- 
tioned were  recognised  as  classes  by  the  fram- 
eaoS  the  constitutional  amendmente  appeata 
in  the  amendments  themselves,  for  in  artlde  1 
was  Inserted,  as  a  new  paragraph,  the  follow- 
ing:  "19.  No  county,  cfty,  borough,  town. 
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township  or  Tillage  shall  hereafter  give  any 
mone^  or  property  or  loan  Its  money  or  credit 
to  or  In  aid  of.  or  be  directly  or  Indirectly  the 
owner  of  any  Btocfc  or  bonda  of  any  associa- 
tion or  corporation."  While,  aa  was  pointed 
out  In  Fell  t.  City  of  Newark,  nhl  supra,  the 
same  word  may  be  used  In  dllterent  sensea  In 
the  cooatltutlon,  and  therefore  this  collocation 
does  not  militate  against  the  generic  use  of 
the  word  "towns"  In  the  other  amendments, 
BtlU,  aa  It  was  made  with  reference  to  a  sub- 
ject of  general  concern,  and  undoubtedly  re* 
ferred  only  to  corporate  capacity,  It  Is  strongly 
euggesUre  that  the  framen  of  the  amend- 
ments expected  that  aU  municipal  goremmen- 
tal  legislation  would  be  dassifled  according  to 
the  varying  forms  of  Incorporation,  and  we 
are  of  opinion  that,  as  incorporated  dtles,  bor- 
oughs, towns,  end  trUlages,  as  well  as  town- 
ships, are  recognized  by  flie  constitution  as 
classes  for  legislation,  laws  limited  to  either 
of  such  classes  will  not  violate  the  prohibition 
of  private,  local,  or  special  laws  "regulating 
the  internal  afTairs  of  towns  and  counties." 

But,  though  the  classlflcatlon  herein  approv- 
ed la  legitimate,  still  It  Is  urged  that  the  true 
type  of  the  several  organlsationB  must  be  ju- 
dicially defined,  and  that  the  ai^cablllty  of 
any  challenged  charter,  special  or  general,  to 
the  type  must  be  dlscovmd  by  the  courts; 
otherwise,  It  is  said  that  the  legislature  has 
created,  or  may  create,  a  class  of  municipali- 
ties by  mere  label.  This  Is  more  strongly 
pressed  as  to  the  laws  passed  since  the  amend- 
ments for  the  Incorporation  of  the  different 
classes  of  municipalities.  Boroughs  Were  au- 
thorized in  1878  (1  Gen.  St.  p.  179),  towns  In 
1888  and  1S95  (3  Gen.  St  pp.  3402,  3525),  vil- 
lages in  1891  (Id.  p.  S724),  cities  In  1895  (1  Gen. 
St  p.  762)  and  1897  (P.  L.  p.  46>.  It  Is  asked.  If 
these  are  valid,  what  Is  to  binder  an  indefinite 
extension  of  the  practlce,and  the  authorization 
of  municipal  corp<»atIon8  as  nnmorous  as  the 
different  titles  that  can  be  devised  by  legisla- 
tive Ingoiul^?  The  answer  Is  that  such  a 
palpable  evasion  of  the  constitution  can  be 
dealt  with  when  it  arises.  To  a  bona  fide  at- 
tempt to  deal  with  classes  recognized  by  that 
Instrument  no  exception  can  be  taken.  The 
only  censure  that  may  be  deserved  Is  the  post- 
ponement of  the  plain  constitutional  duty  to 
bring  all  members  of  each  class  to  uniformity, 
or  to  propra  subordinate  classification.  In  one 
Instance  only  has  that  been  attempted,  name- 
ly, as  to  boroughs.  P.  L.  1897,  p.  286.  It  Is 
not  necessary  now  to  pass  upon  the  validly 
of  lncorpoi;ating  statutes  not  so  extoudve. 
The  borough  act  of  1878  was  upheld  In  the  sn- 
[ffeme  court  State  v.  Borough  of  Clayton,  S8 
N.  J.  Law,  277,  21  AtL  10G!6.  None  of  the 
othen  cited  has  been  questioned,  but  some 
not  cited  have  been  dedared  unconstltntional. 
because  of  nnwarranted  subdualflcatlon. 
But  whether  w  not  these  laws  be  valid,  no 
possible  exception  can  be  taken  to  a  law  that 
brings  hi  all  of  a  chiss.  Such  a  law  was  up- 
held hi  Johnson  v.  Borough  of  Aabury  Park, 
nbl  supra,  and  hi  Crookall  v.  Matthews,  vitA 
snpra.   Nor  can  there  well  be  any  other  Judi- 


cial test  than  that  of  name.  In  effect  this  has 
already  been  declared  by  this  court  In  John- 
son V.  Borough  of  Asbnry  Park,  60  N.  J.  Law. 
427.  429.  89  AtL  698.  It  was  held  that  an  act 
then  In  question  "operates  upon  all  the  munid- 
paUtles  called  'boroughs'  In  whatever  mode 
th^  organisation  has  been  ^ected."  In  Day 
T.  Mayor,  etc  (N.  J.  Sup.)  41  Atl.  964,  affirmed 
March  term,  1890,  the  contention  was  that 
Monistown.  although  incorporated  as  a  town, 
was,  at  least  by  force  of  snpplements  to  its 
charter,  in  fact  a  city,  and  so  within  the  pur- 
view ot  an  act  concerning  cities.  The  opinion 
of  the  supreme  court  adopted  in  this  court, 
put  the  decision,  that  the  act  did  not  apply  to 
Morrlstown,  upon  the  legislative  Intent  not  to 
Indnde  It;  but  It  Is  plain  that  this  involves 
power  to  oclude  that  cl^,  If  It  be  in  fact  a 
dty,  simply  because  It  is  called  In  Ite  charter 
a  town.  In  Crookall  v.  Matthews,  ubi  supra, 
it  was  earnestly  contended  that  townships  with 
Special  charters  were  In  fact  towns  corpmrate, 
and  not  townships,  within  the  range  of  a  sup- 
I^ement  to  the  general  township  act;  but  this 
court  held  otherwise,  although  by  statute  a 
township  with  a  special  charter  may  at  any 
time  assume  the  name  and  style  of  town.  8 
Gen.  St.  pl  8685.  In  Broome  v.  Telephone  Co., 
49  N.  J.  Law,  624,  9  Atl.  764,  the  supreme 
court  declared  that  an  act  requiring  designa- 
tion of  streets  for  telegraph  poles  in  "lnc«po- 
rated  cities  or  towns"  should  receive  an  in- 
terpretatkm  broad  enough  to  Include  all  places 
havli^  streete  Instead  of  country  roads, 
**whether  they  are  formally  styled  t^^wns, 
townships,  boroughs,  or  villages."  On  affirm- 
ance of  the  judgment  (Id..  50  N.  J.  Law,  432. 
14  Atl.  122),  this  court  refused  to  support 
that  dedaratlon,  it  being  unnecessary  to  do  so 
for  the  purposes  of  the  dedskui;  and  at  ttte 
j^esent  term  has  dedded  that  the  township 
of  Blast  Orange,  although  possessed  of  urban 
streets,  and  powers  over  them  far  exceeding 
those  of  the  normal  township,  is  not  an  in- 
corporated town  vrithln  a  like  statute.  Subur- 
ban Electric  Light  &  Power  Co.  v.  Inhablt- 
ante  of  East  Orange  Tp.,  44  Atl.  628.  The 
question,  therefore.  Is  settled  that  It  is  for  the 
legislature,  not  the  couris,  to  characterize  the 
munldpallties  of  the  state;  and  the  courts 
cannot  inquire  whether  a  municipality  or  class 
of  municipalities  Is  titular  only.  The  classifi- 
cation of  the  l^lslature  In  that  r^ard  Is  con- 
clusive. 

On  the  second  head  there  Is  no  ground  to 
challenge  the  generality  of  the  act.  Ite  sub- 
ject is  debt  for  street  Improvements.  AU  ex- 
isting securities  are  grouped  In  a  funding 
scheme.  It  was  not  nec^sary  to  Indude  all 
debts,  nor  to  anticipate  future  debts.  Every 
town  needing  relief  Is  afforded  It  and  that 
constitutes  generality.  This  court  has  upheld 
a  statute  authorizing  cities  to  annul  assess- 
ments existing  at  the  time  of  Ite  enactment 
Mayor,  etc.,  of  Jersey  City  v.  Green,  42  N.  J. 
Law,  627.   The  cases  aro  quite  analogous. 

We  find  no  difficulty  In  declaring  the  chal- 
lenged law  general.  On  the  Inddental  ques- 
tions discussed  we  are  oitirely  satisfied  wltli 
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Qie  opinion  read  f»  the  supreme  court,  and 
ttw  Judgment  will  be  affirmed. 

DIXON,  J.  Tbe  rational  distinction  be- 
tween genoal  lam  aoA  apedal  lavs  waa,  I 
tblnk,  In  a  meaanre  abandcmed  by  tbla  comrt 
In  the  decUott  rendered  In  the  case  of  Day  t. 
Mayor,  etc.  41  All.  904,  where  it  was  held 
that  a  mnnldpallty  poBaesslng  all  the  BUbatan- 
tlal  chaiacterlBtlca  of  a  city  was  not  to  be 
deemed  a  city  If  the  legislature  had  named  it 
a  town,  and  for  that  reason  it  shonld  be  ex- 
doded  from  the  (iteration  of  a  lav  applicable 
to  an  dties.  The  ontaune  of  that  decision 
must  be  that,  tor  the  purpose  of  our  l^slatlon, 
the  mnnldpalltleB  named  "titles"  fOrm  one 
dass,  and  the  municipalities  named  "towncC* 
form  another  class.  Having  gone  thus  far, 
the  best  atoi^ilng  ^aoe  seems  to  be  that  point- 
ed out  by  the  opinion  of  Mr.  Justice  COLLINS, 
—that  the  several  sorts  of  mnnldpalldefl  men- 
tioned In  the  constitution  (dtiea,  boroughs, 
towns,  towmA^  and  villages)  are  distinct 
classes  within  Oie  constitutional  intent,  and 
that  the  members  of  each  class  are  to  be  as- 
certained by  their  legislative  titles,  at  least  If 
the  titles  be  not  palpably  IlluslTe.  On  that 
ground  the  statute  now  under  review  should 
be  deemed  conatitationaL 


(It  N.  J.  u  wn 

FLAMOAN  T.  OnoaENHBIM  SHBI/nNG 
00. 

(Court  of  Snors  and  Appeals  of  New  Jersey. 
Nov.  20.  1809.) 

CONSnTDTIONAL  lAW  —  JURISDICTION  OP 
COURTS— GOtTRT  OF  ERRORS  AND  APPEALS— 
WBIOHtNO  EVIDENCE— INJURY  TO  EMPLOYS 
—  DBFBKmVE  APPLIANCES  —  QUESTION  FOR 
JURY— EVIDENCE. 

1.  The  legislature  of  New  Jersey  cannot  im- 
pair the  jurisdiction  of  a  nuutltutlonal  court. 

2.  Chanter  ISO  of  the  Laws  of  1899  (P.  L. 
1890,  p.  323)  prorides,  among  other  thines,  that, 
whenever  a  writ  of  error  shall  be  issued  out  of 
the  court  of  errors  and  appeals  to  review  a 
judjrment  founded  upon  >the  rerdict  of  a  jury, 
tbe  plaintiff  in  error  mar  assi^  for  error  that 
tbe  verdict  is  a^iost  the  clear  weight  of  evi- 
dence and  is  excessive,  and  directs  mid  court  to 
consider  tbe  grouDds  so  assigned  as  fully  as  like 
groonds  are  considered  in  tbe  supreme  court  on  a 
rule  to  show  cause  why  a  new  trial  should  not 
be  granted,  and  If  it  shall  appear  that  sncb  ver- 
dict is  against  the  clear  weight  of  evidence,  or 
is  excessive,  to  set  aside  the  verdict  and  reverse 
tbe  judgment.  Beld,  that  this  act  does  not  au- 
thorize the  court  of  errors  and  appeals,  on  writ 
of  error  to  a  judgment  of  the  supreme  court  iu 
a  civil  action  founded  on  the  verdict  of  a  jury, 
to  weigh  evidence,  and  consider  whether  the 
amonnt  of  the  verdict  Is  excessive. 

3.  For  the  court  of  errors  and  appeals  to  cqq- 
dder  and  adjudicate  upon  such  assignments  of 
error  in  such  a  ease  would  impair  the  jurisdic- 
tion of  a  constitutional  court,  by  depriving  its 
judgment  of  the  attribute  of  finality  aa  to  fact. 

4.  Specifically,  the  effect  of  the  statute  would 
be,  in  this  case,  to  extend  to  the  court  of  errors 
and  appeals  the  right  to  employ  a  method  of  re- 
viewing facts  substantially  the  same  as  that  be- 
fore e^oyed  exdudvely  by  the  supreme  court, 
within  itself,  and  to  diminish  ttie  authority  of 
tbe  supreme  court  by  making  sudi  right  no 
linger  ezdusive. 

6.  A  company  which  Is  bound  to  use  reasona- 


ble care  to  furnish  a  safe  ladder  for  tbe  use  of 
its  workmen  Is  responsible  for  tbe  negligence  of 
tbe  agents  whom  it  employs  to  constrnct  audi 
ladder. 

6.  The  ptalntifF,  who  was  an  employs  of  the 
defendant  company,  was  Injured  by  falling  from 
a  ladder  whicQ  the  jury  might  condnde  was 
supplied  by  the  defendant  for  tbe  use  of  its 
workmen.  Questions  of  fact  arose  at  tbe  trial 
as  to  the  presence  of  a  structural  defect  in  the 
ladder,  aa  to  tbe  comparative  opportunities  for 
inspection  possessed  by  the  piaintiS  and  the  de- 
fendant or  its  agents,  as  to  tbe  diaracter  of  tbe 
risk,  and  as  to  negligence  in  the  conduct  of  the 
plaintiff.  HM  that,  under  the  proof  in  the  case, 
these  questions  were  fairly  debatable,  and  so 
were  for  the  jury. 

7.  An  employ^  of  tbe  defendant  having  tesUfied 
that  he  examined  tbe  ladder  after  the  acddent, 
and  found  that  it  was  unbroken,  it  was  compe- 
tent to  show  on  croBB-ezamination  that  tbe  wit- 
ness himself  destroyed  the  ladder  immediatdy 
after  the  acddent  Such  evidence  was  proper  as 
tending  to  discredit  the  wltnes^  and  also  to  show 
why  the  plaintiff  did  not  produce  the  ladder  In 
evidence. 

8.  The  trial  judge  having  charged  the  jury 
that  no  Inference  unfavoraUe  to  the  defendant 
arose  out  of  such  destructiou  of  tbe  ladder,  it  is 
not  to  be  supposed  that  the  admission  of  such 
evidence,  even  if  erroneous,  could  have  been  in* 
jurious  to  the  defendant. 

Magie,  G.  J.,  and  Depue,  Tan  ^ckel,  Gnm- 
mere,  Nixon,  and  Vredenburgh,  Jj^  dissenting 
as  to  question  of  negligence. 

(Syllabus  by  the  Court.) 

Error  to  supreme  court 

Action  by  Edward  Flanigan  against  tbe 
Guggenheim  Smelting  Com[)any.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

WUlard  F.  Voorheea  and  Louis  Marshall, 
for  plalndif  In  error.  Alan  H.  Strong,  for 
def^idant  In  mor. 

ADAMS,  J.  The  plaintiff,  a  workman,  sned 
his  employer  in  the  supreme  court  to  recover 
damages  tor  personal  Injury.  The  groond  of 
action  alleged  in  the  dedaratlon  la  the  em- 
ployer's failure  to  exercise  reasonable  care  to 
provide  the  plaintiff  with  a  ladder  safe  for 
use  in  his  work.  The  plaintiff  had  a  verdict 
at  the  Mlddlesa  etrcnlt.  The  writ  of  error 
now  brings  up  the  judgment  entered  ttiereon. 
The  plaintiff  In  error,  by  Its  bill  of  exceptions 
and  assignment  of  errors,  insists  Qiat  the  trial 
judge  erred  in  the  admisdon  and  exdnslon  of 
evidencey  in  refusing  to  nonsuit.  In  refusing 
to  direct  a  verdict  for  the  defendant,  and  in 
Its  charge. 

The  motion  to  ncmsnlt  and  the  motion  to 
direct  a  verdict  raised  the  same  questions. 
Some  of  them  are  these:  Whether  the  plain- 
tiff had  proved  negligence  on  the  part  of  the 
defendant;  whether  tbe  case  dlsdwd  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff; whether  the  acddent  that  occasioned  tbe 
Injury*  to  tbe  plaintiff  was  an  ordinary  risk 
incident  to  his  employment;  whether  It  was 
an  obvious  risk,  of  which  he  had  notice;  and 
whether  the  acdd«it  was  due  to  tbe  Dili- 
gence of  the  fellow  servants  of  the  plalntift, 
for  which  the  d^endant  is  not  liable.  These 
same  questions,  with  some  am^Ucatltm.  were 
presented  to  the  trial  jvtige  by  tbe  requesta  tc 
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charge,  and  are  now  raised  exceptlou  to 
the  charge,  on  which  error  has  been  assigned. 

The  defendant  further  assigned  for  error 
that  the  verdict  was  against  the  clear  weight 
of  evidence,  and  that  It  was  excessive.  In 
support  ot  its  right  to  make  these  aaalgn- 
ments,  the  defendant  relle*  oa  <diapter  139  of 
the  Laws  of  1899  (P.  1899.  p.  323),  approv- 
ed March  24,  1899,  which  is  entiUed  "A  sup- 
plement to  the  act  entitled  *An  act  respecting 
writs  of  error'  (Revision),  approved  March 
twenty-sevemth,  one  thousand  eight  hundred 
and  seventy-four."    This  act  reads  as  follows: 

"Section  1.  Whenever  a  writ  of  error  shall 
be  Issued  out  ot  the  court  of  emurs  and  ap- 
peals to  review  a  Judgment  founded  upon  the 
verdict  of  a  Jury,  or  Mpon  the  finding  of  a 
court  or  referee  where  the  trial  was  held  be- 
fore a  court  without  a  jury,  or  before  a  ref- 
eree to  whom  the  cause  was  r^erred  by  con- 
sent of  the  parties,  It  shall  be  lawful  for  the 
plaintiff  In  error  to  assign  for  error  that  the 
verdict  or  finding  is  against  the  clear  weight 
of  evidence  and  to  assign  that  the  verdict  or 
flntiitig  la  excessive,  and  on  such  assignments 
the  grounds  so  assigned  shall  be  considered  by 
said  court  as  fnUy  as  like  grounds  are  con- 
sliSered  in  the  supreoie  court  <»i  a  rule  to 
show  cause  granted  by  said  court  why  a  new 
trial  should  not  be  granted;  and  if  It  shall 
appear  that  the  verdict  or  finding  is  against 
the  dear  wei^t  of  evidence  or  is  ncessive, 
the  Judgment  shall  be  revised  and  such  ver- 
dict or  finding  shall  be  set  aside;  provided, 
that  In  case  of  an  excessive  verdict  or  finding 
the  court  may.  at  Its  discretion,  permit  a  re- 
duction of  the  amount 

"Sec.  2.  All  acts  lnc(HisIstent  with  the  pro- 
visions of  this  act  are  hereby  repealed,  and 
this  act  shall  take  effect  immediate." 

The  writ  of  error  in  this  case  was  sued  out 
after  the  approval  of  this  act  The  two  as- 
signments above  mentioned  iare  therefore  teg- 
ular.  If  this  enactment  is  valid  as  applied  to 
this  case.  It  Is  convenient  to  consider  this 
question  at  the  outset 

The  act  declares  its  purpose,  and  points  ont 
by  what  procedure  that  purpose  Is  to  be  car- 
ried out  The  purpose,  speaking  generally.  Is 
to  obtain  in  this  court  a  review,  not  of  matter 
of  law,  but  of  matter  of  fact  that  has  been 
given  In  evidence  In  a  civil  action  that  has 
gone  to  Judgment  in  a  court  of  inferior  Juris- 
diction. The  procedure  through  which  this 
result  is  to  be  reached  Is  by  writ  of  error,  and 
by  assignment,  not  of  error  In  law.  but  of  er- 
ror as  to  fact.  Speaking  specifically  of  this 
case,  the  proposition  Is  that  this  court,  by 
virtue  of  this  act,  under  the  statutory  proce- 
dure, must  thus  review  facts  given  in  evi- 
dence in  a  civil  action  that  has  gone  to  Judg- 
ment founded  upon  the  verdict  of  a  Jury  in 
the  supreme  court  It  Is  evident  to  any  mind 
acquainted  with  legal  procedure  that  this  act 
declares  a  novel  purpose,  and  seeks  to  secure 
ft  through  the  novel  use  of  an  old  instrumen- 
tality. The  purpose  is  novel,  for  in  such  a 
case  the  review  has  hitherto  been  of  matter 


of  law,  and  never  of  matter  of  fact  The  use 
Is  novel,  for  the  Instrumentality  is  a  writ  of 
error,  "whose  sole  ability,"  In  the  words  of 
Chief  Justice  Beasley,  "always  has  been,  and 
Is,  to  bring  before  the  higher  court  for  re- 
view In  matter  ot  law,  the  Judgments  of  In- 
ferior Jurisdictions."  Falkner  v.  Dorland,  M 
N.  J.  lAw,  410,  2i  AtL  408.  It  Is  evident 
also,  that  If  this  act  be  valid,  Ita  necessary 
effect  will  be  to  deprive  the  Judgments  of 
such  inferior  Jurisdictions  of  the  attribute  ot 
finality  as  to  fact  This  attribute  has  char- 
acterized such  Judgments  since  the  earliest 
age  of  the  common  law.  They  have  been  final 
as  to  fact  though  not  final  as  to  law.  It  Is 
now  proposed  that  they  shall  henceforth  be 
final  as  to  neither.  Section  1  of  article  6  of 
the  constitution  provides  that  "the  Judicial 
[>ower  shall  be  vested  in  a  court  of  errors  and 
appeals  in  the  last  resort  In  all  causes  aa 
heretofore;  a  court  tor  the  trial  of  Impeach- 
ment; a  court  of  cbanewy;  a  prerogative 
court;  a  supreme  court;  circuit  courts,  and 
such  inferior  courts  as  now  exists  and  as  may 
be  hM^after  ordained  and  established  by  law; 
which  Inferlw  courts  the  legislature  may  al- 
ter or  abolish,  as  the  public  good  shall  re- 
quire." It  will  be  admitted  that  theae  provi- 
sions guaranty  the  Integrity  of  the  omstitu- 
tional  courts,  of  which  the  supreme  court  is 
one.  Whatever  powers  that  court  had,  what- 
ever Jurisdiction  that  court  exercised,  at  the 
date  of  the  adoption  of  the  constitution,  were 
by  such  adoption  incorporated  into  the  funda- 
mental law,  and  Insured  against  destmcdon 
or  abridgment  except  through  a  diange  In 
the  fundamental  law  Itself.  To  abolish  the 
court  to  alter  Its  organic  character,  to  Impair 
its  Jurisdiction,  to  diminish  Its  authority,  are 
beyond  legislative  power,  because  that  char- 
acter. Jurisdiction,  and  authorl^  form  part 
of  a  body  of  law  which,  upon  wise  grounds, 
has  be^  made  Immutable  by  any  mere  legis- 
lative act  For  example,  it  has  been  held  that 
the  legislature  cannot  constitutionally  deprive 
the  supreme  court  of  Its  ^duslve  right  to 
issue,  as  heretofore,  a  prmigative  writ  either 
by  denying  the  use  of  such  writ  or  by  creat- 
ing In  another  tribunal  a  co-ordinate  authori- 
ty to  employ  it  In  Traphagen  v.  Township, 
39  N.  J.  Law,  232.  234,  Mr.  Justice  Van  Syck- 
el,  in  delivering  the  opinion  of  the  supreme 
court  which  was  subsequentiy  adopted  by 
this  court  this  language:  "By  torce  ot 
section  1  of  article  6  of  the  new  constitution, 
the  nature  of  the  supreme  court  can  be  alter- 
ed only  by  a  modification  of  the  constitution 
itself.  Under  this  constitutional  guaranty, 
the  powers  which  Inhered  In  the  court  at  the 
formation  of  the  constitution  must  be  unas- 
sailable by  legislation.  Asserting  its  power 
by  means  of  Its  prerogative  writs,  that  power 
would  be  Impaired  to  the  extent  that  It  Is 
restrained  in  the  use  of  Its  appropriate  pro- 
cess." The  statute  that  was  in  that  case  de- 
clared Invalid  forbade  the  nse  of  the  writ  of 
certiorari  to  bring  up  an  assessment  except 
within  30  days  from  the  confirmation  therstl. 
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In  Flanagan  t.  Treasnrer,  44  N.  J.  Law,  IIS, 
the  qaestion  was  whether  the  legislature 
cotUd  confer  upon  the  circuit  court  the  ezdu- 
aire  power  In  certain  cases  to  allow  a  writ  of 
certiorari.  Ur.  Justice  Van  Syckel,  In  writing 
the  opinion  of  the  supreme  court,  sayi:  "The 
S>ower  to  send  these  writs  cannot  be  distrib- 
uted and  lodged  In  other  courts  at  the  legls- 
latlTe  wUL  No  tribunal  of  co-ordinate  Juris- 
diction can  be  erected.  The  right  to  iQTest 
the  drcolt  courts  with  the  certiorari  power 
necessarily  Implies  the  right  to  confer  It  up- 
on other  inferior  jurisdictions.  The  annouoce- 
ment  of  the  prc^sltion  that  to  the  district 
courts  of  the  state  may  be  committed  the 
right  to  Issne  writs  of  mandamus  and  quo 
warranto  would  create  no  Uttie  surprise. 
This,  It  Is  manifest,  would  destroy  the  due 
subordination  of  the  semal  courts,  and  dis- 
turb the  harmony  of  the  judicial  system,  which 
It  Is  the  purpose  of  the  constltutjon  to  guard 
and  perpetuate.  The  dignity  ot  the  supreme 
court  will  fall  far  below  that  of  the  king's 
bench  If  exdnslre  iMwer  In  this  respect  Is 
wlthh^d  from  It  There  can  be  no  contraction 
of  the  sphere  within  which  the  supreme  court 
may  dispense  Its  prerogative  writs,  except  by 
extinguishing  the  tribunals  to  which  they 
may  be  sent  A  law  Is  equally  without  au- 
thority whether  It  in  express  terms,  or  by  Its 
operation  and  effect,  takes  away  or  diminish- 
es the  inherent  power  of  the  court.  A  legls- 
latlTe  scheme  giving  to  the  circuit  court  the 
use  of  any  of  these  writs  cannot  be  effectuat- 
ed without  violating  fundamental  principles." 
The  following  cases  Illustrate  the  same  rule: 
State  V.  Decue,  81  N.  J.  Law,  302;  State  v. 
Mayor,  etc,  of  Jersey  City,  42  N.  J.  Law,  118; 
McCullough  V.  Circuit  Court,  69  N.  J.  Law, 
103,  34  AU.  1072.  In  the  recent  case  of  State 
T.  Second  District  Court  of  Newark  (N,  J. 
Sup.)  42  Atl.  S42,  an  act  giving  an  appeal 
from  a  district  court  to  the  circuit  court  on 
matters  of  law  was  held  to  be  constitutional, 
because  it  effects  a  mere  change  in  procedure, 
and  does  not  invade  a  prerogative  of  the  su- 
preme court  It  thus  appears  that  the  legis- 
lature Is  without  capacity  to  change  the  na- 
ture of  the  supreme  court  either  by  direct 
abridgment  of  its  original  power,  or  by  weak- 
ening its  authority  by  lodging  It  co-o^lnately 
In  some  other  tribunal 

The  enactmmt  now  under  consideration 
ralaes  a  question  somewhat  different  In  form 
from  those  presented  by  the  cases  that  are 
above  cited.  It  does  not  A)ril)id  the  exercise 
of  Jurisdiction  In  a  spedfled  class  of  cases. 
It  does  not,  in  form,  at  least,  Interdict  the  use 
of  an  Instrument  of  procedure,  or  widen  such 
use  by  making  It  no  longer  ^elusive.  What 
the  legislature  has  attempted  to  do  Is  ess^- 
tlally  this:  To  take  away  from  certain  Judg- 
ments that  are  within  the  protection  of  the 
constitutiMi  a  quality  that  has  hitherto  In- 
hered in  them.  The  qnallty  that  Is  thus  to 
be  abstracted  Is  the  attribute  of  finality  as 
to  fiict  The  act  Is  aimed,  not  at  the  mere 
madUnery  of  Jnatlc^  not  at  ttie  boundaries  of 


JurlBdlcUim,  bnt  at  the  condnslveness  of  the 
proceeding,  at  the  effect  of  the  record  itself. 
The  inquiry,  then,  is  this:  Whether  a  statute 
calculated  to  make  a  constltntk>iial  court  sub- 
ordinate in  matters  of  fact,  as  to  which  It  was 
originally  supreme,  does  or  does  not,  to  that 
exteut  alter  Hie  coastttutl<Hi  of  such  court 
change  Its  nature,  diminish  its  auth<Mrity,  and 
Impair  its  Jtu4sdlctloo.  This  subject  may  be 
regarded  from  three  ptrints  of  view:  That  of 
mere  reasoning,  that  of  historical  fact  and 
that  of  New  Jmey  authority.  Prom  what- 
ever side  ttxe  matter  Is  approached,  t^e  qnes- 
tion  admits  of  but  one  answw.  That  which 
alters  the  effect  of  a  Judgment  In  respect  to 
Important  matters  that  are  present  In  every 
case,  and  makes  such  Judgment  as  to  them 
no  longer  the  end  of  litigation,  but  a  mere  In- 
termediate phase  of  legal  strife,  must  ou  a 
rational  view  of  the  subject,  be  thought  Jtut 
to  tliat  extent  to  alter  the  character  of  the 
Judgment  and  qualify  tlie  authorFty  of  the 
court  that  has  pnxiouaced  It  Indeed,  It  Is 
not  easy  to  Imagine  a  more  effective  way  of 
making  a  radical  change  in  the  nature  and 
function  of  a  court  of  justice  than  to  lower 
the  quality  of  its  judgments.  For  example, 
what  more  fatal  blow  could  be  stmcfa  at  the 
authority  of  a  judicial  tribunal  tiian,  by  leg^ 
islatlve  enflctmeot,  to  deprive  its  records  of 
an  binding  force?  Such  a  statute  would  be 
an  extreme  example  of  a  class  ot  cases  to 
which  the  act  under  examination  belongs.  If 
the  rule  prescribed  by  this  statute  had  been 
applied  at  an  early  day  to  the  courts  of  Eng- 
land, tibe  legal  history  of  that  country  would 
be.  In  some  Important  respects,  essentially 
different  from  what  It  Is.  It  is  hardly  too 
much  to  say  that  the  ccmimon  law,  as  an  ad- 
ministrative system,  would  have  been  revolu- 
tionised In  certain  of  Its  highest  departments. 
The  technical  writ  of  error  and  the  practice 
thereunder  would  have  given  way,  in  Innamer- 
able  cases,  to  a  procedure  by  way  of  appeal, 
operating  not  on  law  only,  but  also  on  fact 
To  use  the  expressive  phrases  of  the  oplnloo 
In  Flanagan  v.  Treasurer,  "the  due  subordi- 
nation of  the  several  courts"  would  have  been 
destroyed,  and  "the  harmony  of  the  Judicial 
system"  would  have  been  di8turl)ed.  Unless 
it  can  be  said  that  all  this  would  have  effected 
no.  iQherent  essential  change  In  the  Judicial 
cwistitntion  that  the  supreme  court  has  In- 
herited from  its  Bngllsh  prototype,  the  act 
under  examination  cannot  be  sustained.  It  Is 
to  be  remembered  that  when  we  are  exam- 
ining a  body  of  systematic  law  In  order  to  de- 
termine whether  certain  characteristics  are 
substantial  or  merely  accidental,  we  use  lan- 
guage according  to  the  subject-mattw.  In 
such  a  connection  the  words  "organic,"  "In- 
herent" "essential,"  aud  the  like,  do  not  Im- 
port a  physical,  moral,  or  mathematical  neces- 
sity, but  rather  a  scientific  fitness  and  cm- 
gruity,  having  regard  to  haveterate  usage;, 
historical  development  and  the  nature  of  legal 
things.  If  we  deal  with  the  matter  in  this 
sense,  the  conclusion  is  inevitable  that  Jodg- 


Digitized  by  Google 


N.  JO  FLANIOAN  t.  OUOOENinSIM  SMBLTIKQ  Ca  76ft 


meats  of  roiwdtationAl  courta  of  common  law 
are  laberaitly  not  ravlewable  as  to  the  facts. 
The  ^oof  ot  tbis  Is  the  hlstoiy  of  the  Ucw  It- 
self. 

Two  esses  decided  In  tUto  court  support,  liy 
satMSctMT  aatborl^,  the  condosloa  to  which 
the  foregoing  conslderattonfl  lead.  One  Is  that 
of  Harris  t.  Vanderreer'e  Bx'r.  21  N.  J.  Bq. 
424,— a  case  Interesting  as  an  example  of  the 
employmeot  of  what  may  be  called  the  "hls- 
torlcal  method"  to  determine  whether  a  cer- 
tain attribute  Is  Inherent  In  a  decree  In  that 
case  the  constitutionality  of  an  act  granting 
an  appeal  from  ibe  prerogattve  court  to  the 
court  of  errors  and  appeals  was  sustained  on 
the  ground  that  the  decrees  of  the  prerogatlTe 
court  were  In  their  nature  appealable.  It  was 
expressly  admitted  that  If  it  had  appealed.  In 
the  light  of  reason  and  of  history,  that  such 
decrees  were  Inherently  not  appealable,  then 
the  statute  would  have  been  biTaUd.  Ghlef 
Justice  Bessley  and  Mr.  Jostlce  Ysn  Syckd 
delivered  c<mcurrent  opinions.  The  chief  Jus* 
tlce  used  the  following  language:  "Is  these 
anything,  then,  ht  tlie  nature  or  history  of 
such  a  tribunal  as  tlils,  which  should  make  Its 
decrees  final?  I  do  not  mean  whether  It  is 
proper  or  politic  that  they  should  be  so,  but  Is 
such  an  Inddoit  necessarily  Inherent  in  the 
constitution  of  the  court  Itself  7  If  we  regard 
It  as  of  ecclesiastical  origin,  Its  decistons  have 
no  dalm  to  conduslTeness.  In  the  English 
i^stCTi  the  decrees  of  the  prerogative  court  are 
subject  to  review  In  the  court  of  delegates. 
This  has  been  the  case  since  the  time  of  Hen- 
ry VIII.  A  prerogative  court,  then,  Is  not, 
and  never  has  been,  from  its  constitution,  a 
court  of  the  last  resort  What,  tlien,  has  so 
modified  Its  nature  as  to  bestow  upon  It  such 
a  character  hi  this  state?  If  I  could  perceive 
that  from  Its  organization,  or  the  character  of 
Its  Jurisdiction,  the  decrees  of  this  court  must 
be  unappealable,  I  should  feel  constrained  to 
say  that  the  legislature  could  not  alter  their 
nature  and  mahe  them  appealable.  Under 
such  circumstances,  a  modlflcatiou  of  the  efD- 
caclousneas  of  the  decrees  of  such  a  court 
would  be  to  alter  In  an  essential  mannw  the 
court  Itself.  It  would  amount  to  an  organic 
change  in  a  constitutional  tribunal.  But  X  do 
not  find  anything  which  leads  me  to  conclude 
that  the  decrees  of  this  court  are,  or  ever  have 
been,  final  In  their  nature,  and  consequently 
there  Is  nothing  in  the  statute  now  In  question 
which  Is  calculated  to  detract  from  the  pre- 
rogative court  any  of  the  powers  which  have 
been  placed  in  It  by  the  constitution.  The 
scope  of  its  Jurisdiction  is  not  in  any  degree 
curtailed.  All  that  Is  done  Is  to  deny  to  Its 
decMons  a  quality  which  has  never  been 
claimed  to  appertain  to  such  a  tribunal.  When 
we  wish  to  ascertain  the  Inherent  powers  of, 
any  of  the  superior  courts,  we  look,  of  necessi- 
ty, to  their  English  models.  How  otherwise 
can  It  be  ascertained  what  Is  the  character  and 
effect  of  a  Judgment  of  the  supreme  court  of 
this  state?  By  what  other  standard  Is  the 
oonrt  of  chancery  to  be  measured?   Is  there 


any  other  test,  then,  to  be  applied  to  the  de- 
crees of  the  prerogative  court?  I  know  of 
none;  and.  If  we  resort  to  this  test,  such  de- 
crees are  plainly  of  an  ivpealable  charactw. 
Nor  does  the  consideration  that  an  appeal  from 
this  court  has  never  heretofore  been  taken 
weigh  much  with  me  against  this  view.  In 
the  absence  of  a  statute  authorizing  such  an 
appeal,  the  superintending  power  of  this  court 
would  Ue  In  ab^anee."  Mr.  Justice  Van 
Byckd  said:  "It  may  be  urged  tliat,  while  the 
legislature  has  power  to  extend  the  Jurisdic- 
tion of  this  court,  it  has  no  right  to  abridge 
the  powers  of  the  prerogative  court,  and  that 
one  of  the  essential  powers  of  that  court  Is 
the  finality  -of  Its  decree.  I^  under  the  Eug* 
Ush  system,  finality  had  been  a  feature  of  the 
prerogative  court,  the  argument  would  have 
great  force;  but,  hi  view  of  the  fact  that  the 
pren^tlve  court  In  England  li  subject  to 
appellate  Jurisdiction,  no  possIUe  difficulty  can 
be  suggested  In  the  way  of  subjecting  Its  de- 
crees to  appeal  here  which  would  not  have 
aK>lIed  with  equal  force  to  decrees  In  chan- 
cery, for  both  courts  were  adopted  In  this  state 
without  the  right  of  appeal."  The  function  of 
the  legislative  act  granting  an  appeal  from  the 
prerogative  court  to  the  court  of  errors  and  ap- 
peals was  not,  In  the  view  of  this  court,  to 
create,  de  novo,  a  right  of  appeal,  but  rather 
to  rouse  that  right  from  a  state  of  ab^nce 
and  set' It  In  action.  The  case,  then,  stands 
thus:  Whereas,  on  the  one  tumd,  decrees  of 
the  prerogative  court  were  inheraitly  appeal- 
able, BO,  on  the  other  hand.  Judgments,  of 
courts  of  common  law  were  Inherently  not  re- 
viewable^  in  dvll  actions,  on  writ  of  error,  ex- 
cept as  to  the  law.  Both  are  historical  ques- 
tions, to  be  determined  by  the  historical  sense; 
and  history  leads  to  no  other  conclusion,  un- 
less we  adopt  the  extravagant  supposition  ttiat 
the  right  of  review  as  to  fact  has  been  existent, 
though  dormant  and  unsuspected,  since  the 
dawn  of  legal  science  In  England,  and  that  the 
writ  of  error  has  all  along  been  ai^roprlate  to 
a  use  In  which  It  was  never  employed,  and  radi- 
cally difTerent  from  that  to  which  It  has  always 
been  put.  The  other  case  Is  that  of  Hallroad 
Co.  V.  Tunlson.  55  N.  J.  Law.  661,  27  Atl.  92». 
which  ft^owed  and  was  founded  upon  Harris 
V.  Vanderveer's  Ex*r,  It  Is  Instructive  in  two 
respects:  Fh^,  as  a  commentary  on  tliat  ear- 
lier decision;  and,  secondly,  because  It  comes 
very  close  to  the  case  In  hand.  The  legisla- 
tive enactment  there  in  question,  like  that  now 
In  view,  undertook  to  confer  upon  an  appellate 
tribunal  the  right  to  deal  on  writ  of  error  with 
matters  of  fact  th^t  had  before  been  cog- 
nizable only  In  the  Inferior  Jurisdiction.  Mr. 
Justice  Van  Syckel,  in  delivering  the  opinion  of 
this  court,  said:  'In  Harris  v.  Vanderveer's 
Ex'r,  supra,  tlie  chief  Justice,  hi  bis  opinion, 
said  that  the  language  of  the  constitution  be- 
fore quoted  In  strictness  would  not  apply  to 
the  prerogatlTe  court,  so  as  to  protect  Its  Ju- 
risdiction from  being  Impaired.  He  did  not 
however,  put  the  right  to  take  an  appeal  from 
the  prerogative  court  to  the  court  ot  errors 
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ud  apoeaSM  xxpoa  that  ground,  but  tie  refened 
to  tlie  history  of  that  court,  and  that 
there  was  nothing  in  Its  nature  or  history 
which  made  Its  decrees  final,— tiiat  flnaltty  was 
not  Inherent  In  the  constitatlon  of  the  court 
The  right  to  take  an  i^peal  In  Harris  r.  Van- 
derreer's  Bx'r,  was  put  expressly  upon  the 
ground  that  the  quall^  of  flnalltr  was  not  In- 
ddent  to  the  decrees  at  the  prerogatlTe  court 
The  drccdt  court  is  one  of  the  courts  of  law 
which  is  protected  in  its  Jurisdiction  by  the 
express  provisions  of  the  organic  law.  Its 
right  to  dispose  finally  of  a  rule  to  show  cause 
why  a  new  trial  should  not  be  granted,  and 
to  order  judgment  final  upon  a  vwdlct  ren- 
dered, has  always  existed  and  been  recognized 
since  Its  {(wmatlon,  and  Is  beyond  the  reach 
of  hostile  leglEdatlon.*'  It  Is  to  be  noticed  that 
Ibe  statute  condemned  In  the  T  unison  Case 
and  ilie  act  of  1899  agree,  not  only  hi  general 
result,  but  in  the  particular  method  enq^loyed 
to  reach  It  The  general  result  Is  to  derive 
the  Judgment  of  the  ktwet  court  of  ite  flnaUty 
as  to  tact  The  special  method  used  to  effect 
this  purpose  Is  to  ctmfer  i^on  an  appellate 
tribunal  the  right  to  resort  to  a  mode  of  re- 
Tiew  identical,  or  substantially  Identical,  with 
one  that  the  Inferior  court  had  beton  iiursned 
within  Itself  for  the  rerWon  of  Ite  own  pro- 
ceedings. It  is  true  that  this  hiqntiy,  when 
<»nducted  in  tba  siQ>reme  court,  is  by  rule  to 
show  cause,  while  the  statute  of  1899  gtves  the 
ill^t  of  review  to  this  court  by  way  of  writ 
of  error.  But  Uie  ^ereiKe  Is  only  in  name 
and  form.  '  The  two  procedures  are  essentially 
the  same.  A  writ  of  error  bringing  up  matter 
of  law  is  none  the  less  a  writ  of  error  be- 
cause a  statute  calls  ft  an  "appeal";  and,  con- 
veiB^,  a  process  bringing  up  matter  of  tact 
Is  not  accurately  designated  whai  the  title  of 
an  act  calls  it  a  "writ  of  error."  Dodd  r. 
Lyon.  49  N.  J.  Law,  229.  12  Ati.  642;  Falk- 
oa  T.  Dorland.  B4  N.  J.  Law.  409,  2i  Atl.  403. 

It  may  not  be  amiss,  before  leaving  this 
branch  of  tibe  case,  to  point  oat  the  distinction 
between  such  examination  of  facta  as  this 
court  enters  Into  when  the  question  is,  for 
Instance,  as  to  the  propriety  of  a  nonsuit,  and 
the  examtnatlott  called  tta  by  tiie  statute  of 
1889.  There  Is  a  superficial  resemUance  be- 
tween the  two  cases,  but  It  Is  only  superficial. 
This  court,  acting  nndor  the  statute  of  1899. 
would  inquire  whether  In  the  court  bdow 
thoe  had  been  a  misjudgment  as  to  fact.  In 
dealing  with  a  writ  <tf  error  brining  up  a 
Judgment  of  nonsuit,  this  conrt  examines  the 
fticta  to  see  whether  the  trial  Judge  has  erred 
In  law.  Voorhls  v.  Terhnne,  50  N.  J.  Law, 
147. 13  AtL  891. 

The  conclusion  Is  tiiat  chapter  189  of  ttie 
Laws  of  1899  Is  invalid  for  the  purposes  of 
this  case,  and  does  not  authorize  this  court, 
on  writ  of  errw  to  a  Judgment  of  the  suinrnne 
ctourt  in  a  dvll  action  founded  on  the  verdict 
of  a  Jury,  to  weigh  evldraice, -and  consider 
whether  the  amount  of  the  verdict  is  excess- 
ive. 

TbK  case  of  Fnlkner  t.  Dorland  Is  an  au- 


thority for  the  ^!Q(K>sition  tSiat  the  act  of 
1889  is  invalid  for  defect  In  ite  title,  becanse 
the  mode  of  proceeding  antbotlKd  In  the  body 
the  act  is  not  recognlzaUe  hy  the  name  of 
"writ  of  error,"  which  the  titte  applies  to  It. 
As  the  statute  is  dlsap^ved  on  a  broader 
ground,  it  Is  unneoessazy  to  eootider  this 
question. 

This  preliminary  CfHwtitutlonal  inquiry  be- 
ing disposed  ctf,  it  remains  to  consider  the 
questions  raised  by  the  excevtions  and  by  the 
other  asslgnmente  at  error.  The  evidence  on 
behalf  of  the  plaintiff  was  that  the  ladder, 
described  as  a  "scantling  ladder,"  which  thr 
plaintiff  declared  in  his  pleading  to  be  unsafe, 
was  made,  with  other  sudt  ladders,  on  de- 
fendant's premises,  at  Ite  carpenter  stu^  by 
Ite  carpenters,  for  use  by  Ite  workmen,  and 
espedally  by  the  and  that  such  lad- 

ders w«e  Issued  for  such  use,  from  said  car- 
penter Bhopk  upon  orders  given  by  Hr.  Tich- 
ner,  the  boss  of  the  laborers.  It  further 
peared  in  the  plalntHFs  case  that  a  laddw  of 
the  kind  described  as  a  "scantling  ladder" 
was  made  of  two  aldepleces,  with  spruce 
crosspieces  nailed  on,  and  that  there  woe  in 
use  on  d^endanrs  premises  as  many  as  20 
otho:  ladders,  toi^r  than  the  scantlli^  lad- 
den,  made  with  holea  bored  in  the  sideplecea, 
into  which  rungs  were  mortised.  The  case 
on  behalf  of  the  d^oodant  ann^Ued  tarOxst 
iufonnatlfm  cm  this  subject  The  evidmce  in 
defense  was  that,  besides  some  scsntling  lad- 
ders made  by  the  masons  aa  ttOx  own  re- 
sptmslbiuty,  there  wwe  two  kinds  of  laddras 
made,  by  direction  of  the  defendant,  in  Ite 
carpenter  ahap,  tor  use  by  ite  worknwn,  and 
Issued  from  Its  carpenter  tiutfi  or  storaoom 
on  orders  given  to  the  workmen  frmn  time  to 
time  by  Mr.  Lee.  the  st^erlntendent,  iSx.  AA- 
er.  the  chief  engineer,  or  the  foranan  tn 
charge  of  the  woA.  These  ladders  were  of 
two  kinda  The  ladders  of  oue  kind  were 
about  25  feet  long,  made  of  ^ruce  sides,  with 
white  oak  rungs,  which  were  mortised  Into 
hides  bored  in  the  sldepleces.  There  were 
about  two  dosen  ladders  of  this  kind.  Mr. 
Nolan,  a  witness  for  the  plaintiff,  called  a  lad- 
der of  tbls  sort  a  *'palntra's  ladder."  The 
ladders  of  the  other  kind  were  10  feet  lonfl^ 
made  of  spruce,  with  rungs  halved  into  the 
uprighte  and  nailed.  There  were  about  a  doc- 
en  ladders  of  this  last-menticsied  Und.  Mr. 
Acker,  the  chief  engineer,  described  the  scant- 
ling ladders  as  "flimsy,"  and  said  that  the 
one  from  which  the  plaintiff  fell  was  12  or  13 
feet  long,  and  was  one  of  the  kind  that  was 
made  by  the  masons.  He  further  ssid  that  it 
was  strong  ^ugh,  but  did  not  look  nvelL 
Mr.  Lee,  the  superintendent,  said  that  the 
scanUlttg  ladder  from  whl(A  the  plaintiff  fell 
was  "one  of  the  ordinary  ladders  that  were 
in  common  use  about  the  idace."  The  de- 
fendant's smelting  works  were  in  v^ocsBa  o( 
construetton  at  tiie  time  of  the  acddeat. 
They  covered  four  acres.  Three  or  four  hun- 
dred men  were  employed.  After  a  new  lad- 
der had  been  issued  from  the  carpenter  abon 
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or  atweroom  on  the  order  of  the  chief  en- 
gtneer,  Buperlntendent,  or  foreman,  no  further 
acconnt  was  k^t  of  It,  but  the  men  took  the 
ladders  as  they  could  get  them,  from  place  to 
place,  wberew  the  work  was  going  on.  The 
plaintUTs  account  of  the  accident  was  this: 
He  had  been  for  sereral  days  assisting  Mr. 
Barrett,  a  steam  fitter,  who  was  at  work  on 
top  of  the  boilers.  Access  to  the  top  of  the 
boilers  was  got  by  means  of  a  ladder  placed 
against  a  new  brick  wall,  behind  which  the 
boilers  stood.  The  wall  was  13  or  li  feet 
high.  On  Saturday,  May  11,  1895,  some  one 
took  away  a  26-foot  ladder  which  the  plain- 
tiff had  been  using  In  the  boiler  room,  and 
left  in  Its  place  a  scantling  ladder,  which  the 
plaintiff  used  on  Saturday,  Sunday,  Monday, 
and  Tuesday;  running  up  and  down  It  about 
30  times  a  day.  The  plaintiff  testified  that  he 
had  seen  this  particular  ladder  half-made  In 
defendant's  carpenter  shop  about  two  weeks 
before.  It  was  about  1  foot  shor^  than  the 
new  brl(^  wall  against  which  It  rested.  At 
about  3  o'clock  on  Tuesday,  March  14tb,  the 
plaintiff  was  sent  by  Mr.  Barrett  for  a  chisel. 
As  he  was  going  up  the  ladder  on  his  return, 
with  the  chisel  In  one  band,  the  second  cross- 
piece  from  the  top  broke  under  him,  and  he 
fell,  injuring  his  back.  As  he  came  down,  he 
caught  at  the  top  of  the  brick  wall,  and  pulled 
a  brick  out  The  plaintiff  and  Peter  Nolan, 
who  was  his  only' other  witness  to  the  acci- 
dent, testified  that  the  croaepiece  broke  near 
Its  left  end,  where  a  nail  was  driven  through 
It  Into  the  stdeplece,  near  a  knot  In  the  cross- 
piece.  The  crossplece  swung  down  and  bung 
by  Its  right  end,  leaving  a  fragment  stlU  at- 
tached to  the  left  Bldeplece.  Charles  '^egg,  a 
witness  for  the  defendant,  testified  that  he 
saw  the  ladder  after  &e  accident,  and  that 
there  was  a  "broken  rung."  as  he  calls  It 
near  the  top.  Mr.  Acker,  the  chief  engineer, 
and  Mr.  Lee.  the  superintendent,  testified  that 
they  examined  the  ladder  after  the  accident, 
and  that  It  was  then  Intact  The  ladder  was 
not  produced  at  the  trial.  Mr.  Acker  said,  on 
cross-examination,  under  objection,  that  he 
destroyed  the  ladder  In  Mr.  Lee's  presence. 
Immediately  after  the  accident 

It  appears  from  the  foregoing  summary 
that  the  controverted  questions,  as  to  this 
part  of  the  testimony,  were  three:  First  was 
the  ladder  made  in  the  carpenter  sbop  of  the 
defendant  by  Its  direction,  for  the  use  of  Its 
workmen,  and  issued  to  them,  for  such  use, 
or  was  It  made  by  the  maaons  on  their  own 
responsibility?  Secondly,  was  a  scantlhig  lad- 
der, as  such,  unsuitable  for  use?  Thirdly,  did 
tills  particular  scantling  ladder  break?  There 
was  evidence  from  which,  at  the  close  of  the 
plaintiff's  case,  th^  Jury  might  have  answered 
all  th^  queBtlcHis  In  favor  of  the  plaintiff. 
In  other  words,  tiiere  was  evidence  from 
which  Qie  Jnry  might  then  have  concluded 
that  this  Isdder  was  made  by  the  defmdant 
for  the  use  of  Its  workmen,  and  waa  Issued 
to  its  workmen  for  that  purpose;  that  a 
fwiiitiing  ladder  was  not  as  such,  unsuitable 


for  use;  and  that  this  ladder  broke  as  the 
plaintiff  testified  that  it  did.  When  the  tes- 
timony was  all  In  on  both  sides,  the  jury 
mlfi^t  still  not  inqiroperly  have  reached  the 
same  conclusions.  There  wm  other  ques- 
tions raised  by  the  exceptJons  and  assign- 
ments, either  hi  express  terms  or  by  neces- 
sary Implication.  Did  the  crossplece  break 
under  the  plaintiff's  weight  because  a  nail 
that  fai(tened  Its  left  end  to  the  sldeplece  was 
driven  near  such  a  knot  In  the  crossplece,  as 
was  shown  to  have  existed?  If  ibe  proximity 
of  the  knot  and  the  nail  was  a  structural  de- 
fect was  it  ascertainable  by  Inspection;  and 
who  had  the  superior  opportunity  to  detect  ft 
the  carpenters  who  made  the  ladder,  or  the 
plaintiff  who  used  It?  Was  It  negligence  In 
an  abled-bodled  workman,  In  his  forty-fifth 
year,  to  use  a  ladder  &  foot  shorter  than  a 
new  brick  wall  against  which  It  rested,  and 
on  or  over  which  the  workmen  had  to  step 
from  the  upper  raid  of  the  ladder?  Was  it 
negligence  for  such  a  workman  to  step  on  the 
second  round  from  the  top  of  such  a  ladder? 
In  view  of  all  the  clrcumsrtaiKes,  was  the 
breaking  of  the  ladder  In  question  one  of  the 
ordinary  risks  of  plalntlfTs  employment,  so 
that  he  should  have  anticipated  and  guarded 
against  It  as  such?  Was  It  an  obvious  risk? 
These  are  all  questions  of  fact  The  first 
one  calls  for  the  exercise  of  knowledge  as  to 
the  properties  of  ordinary  matter.  Hie  others 
are  such  Inquiries  as  are  usually  committed 
to  the  good  sense  of  a  Jury.  Were  these  ques- 
tions, or  any  of  them,  so  one-sided  In  favor 
of  the  defendant  that  nothing  substantial 
could' be  said  on  the  other  side?  Manifestly 
not  They  were  therefore  for  the  Jury,  and 
the  trial  Judge  did  not  err  In  leaving  them 
where  they  belong. 

But  It  Is  said  that  the  ^Intiff  shoidd  not 
have  been  allowed  to  recover,  because  the 
structural  defect  In  the  ladder.  If  there  was 
such  a  defect  was  due  to  the  carelessness  of 
the  carpenters  who  made  the  ladder,  and  who 
were  fellow  workmen  of  the  plaintiff.  The 
rule  Invoked  Is  the  familiar  one  that  a  mas- 
ter Is  not  liable  to  a  servant  for  damages  re- 
sulting from  the  negligence  of  a  fellow  serv- 
ant In  the  course  of  the  common  employment. 
This  rale  does  not  apply  to  this  case.  It 
springs  from,  and  is  concerned  with,  a  breach 
of  the  duty  of  a  fellow  workman,  not  a 
breach  of  the  duty  of  the  employer.  The 
case  of  Olsen  v.  NIxon,  61  N.  J.  Law,  671,  40 
AtL  6&4,  lUustrates  this.  There  the  fellow 
workmra  of  the  plaintiff.  In  the  course  of 
their  common  ^nploymoit,  and  for  their  own 
use  as  well  as  his,  adjusted  from  time  to 
time,  as  the  work  progressed,  planks  that 
formed  a  movable  scaffolding  along  the  sides 
of  a  vessel  In  a  shipyard.  By  reason  of  some 
mlsadjustment  the  plaintiff  received  an  In- 
Jury,  for  which  the  employer  was  held  not  to 
be  liable.  The  accident  resulted  from  a 
breach  by  fellow  workmen  of  their  duty  In 
the  course  of  the  common  employment-  Tlils 
It  a  risk  that  a  workman  takes  when  be  en- 
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teni  the  employment.'  In  Maher  t.  McGroUi, 
58  N.  J.  Law,  4GQ,  83  Atl.  945,  the  present 
chief  Justice  distinguished,  at  page  472,  58  N. 
J.  Law,  and  pa^e  946.  33  AtL,  between  Mas 
case  of  an  appliance  Uke  a  ladder  furnished 
by  the  employer,  and  that  of  a  temporary 
platform  which  fellow  workmen  had  to  ad- 
Just  as  the  work  proceeded.  The  case  In 
band  is  essentially  different  from  that  of 
Olsen  T.  X'Jron.  Here  the  duty  that  was  un- 
performed waa  the  duty  of  the  master.  The 
defendant  was  bound  to  furnish  a  ladder.  If 
the  ladder  that  it  furnished  contained  a  stmc- 
tural  defect,  wherein  the  plaintiff  was  In- 
jured, It  la  no  excuse  to  say  that  the  carpen- 
ters who  made  the  ladder  were  careless. 
They  were  Oxb  defendant's  agents.  The  prop- 
osltltm  comes  to  tUs:  That  In  such  a  case  a 
principal  may  escape  the  consequences  of  a 
breach  ot  his  own  dqty  by  showing  tliat  bis 
agents  were  n^ligent.  If  this  were  tme,  It 
would  be  a  startling  exception  to  tbe  great 
rule  that  underlies  the  law  of  agency.  But 
It  Is  not  the  law.  The  true  criterion  Is  tlius 
compactly  stated  in  the  opinion  of  this  court 
in  Cm-ley  T.  Hoff,  42  AU.  731,  732:  "The  test 
always  must  be  whether  the  negligent  act  or 
omlssim  was  in  discbarge  of  the  ma8t«*'s  or 
the  servant's  duty."  The  opinion  of  Qie  su- 
preme court  In  Hustis  t.  James  A.  Banister 
Co..  43  Atl.  651.  652,  uses  almost  the  same 
words.  Hie  reasoning  of  this  court  In  Steam* 
ship  Co.  T.  Ingebregsten,  57  N.  J.  Law,  400, 
81  AtL  619,  is  to  the  same  purport.  The 
headnote  of  that  case  reads,  in  part,  as  fol- 
lows; "A  master's  duty  to  bis  servant  re- 
quires ot  the  former  the  exercise  of  reason- 
able care  and  skill  In  furnishing  si^table  ma- 
chinery and  appliances  for  carrying  on  the 
business  in  which  he  employs  the  servant. 
If  the  master  selects  an  agent  to  perform  this 
doty  for  him,  and  the  agent  falls  to  exercise 
reasonable  care  and  skill  In  Its  performance, 
the  master  is  responsible  to  his  servants  tor 
the  fault."  The  evidence  here  is  that  the  car- 
penters did  not  themselves  use  ladders. 
Ttaclr  work  of  building  ladders  was  therefore 
cot  lncld€!ntal  to  any  use  commtui  to  them 
and  their  fellow  servants.  The  distinction 
made  In  the  Ingebregsten  Case,  at  page  402, 
57  N.  J.  lAW,  and  page  620,  31  Atl.,  Is  there- 
fore not  ai^Ucable.  In  (Ma  v.  Manufacture 
ing  Co.  (a  case  decided  in  this  court  at  the 
present  term)  44  Atl.  647,  It  Is  declared  that 
the  defendant's  duty  to  the  plaintiff  cannot 
be  delegated  to  fellow  servants,  to  the  excul- 
patl(Hi  of  the  master.  The  doctrine  of  the 
supreme  court  of  the  United  States  is  tiie 
same.  Mr.  Justice  Brewer,  In  delivering  the 
opinion  of  that  court  in  Railroad  Co.  r.  Baugh, 
149  U.  S.  368,  13  Sup.  Ct  914,  87  L.  EU.  772, 
said:  "In  the  cases  ot  Hough  v.  Railway  Co.. 
100  C.  S.  213.  2S  L.  Ed.  612.  and  Railroad  Go. 
V.  Herbert,  116  U.  S.  642,  6  Sup.  Ot  600,  29 
L.  Ed.  765,  this  court  recognized  the  master's 
•bllgatlon  to  provide  reasonably  suitable  place 
and  madiinery,  and  that  a  failure  to  dls- 
ihuse  tiila  duty  ^^osed  bim  to  llabUlfy  for 


injury  caused  thereby  to  the  servant,  and  thai 
It  was  immaterial  how  or  by  whom  the  mas- 
ter disc^rged  that  doty.  The  liability  was 
not  made  to  depend  In  any  manner  upon  tbe 
grade  of  service  of  a  co-empk>y6,  but  npou 
the  character  of  tbe  act  itself,  and  a  breach 
ot  the  positive  obligation  of  th^  master."  It 
may,  indeed,  be  true  that  there  vrlU  be  doubt- 
ful cases.  A  duty  may  be  ambiguous,  or  may 
have  a  double  aspect,  and  be  in  some  sense  in- 
cumbent botb  on  tbe  master  and  on  the  fel- 
low servant  Such  a  problem  may  peiii^ 
be  solved  by  determining  which  du^  is  para- 
moimt  over  the  other.  It  is  enough  now  to 
say.  that  this  Is  not  bu<^  a  case.  If  tbe  mat- 
ter be  regarded  from  a  slightly  different  iMlnt 
of  view,  and  the  acctdrat  be  tboaght  <^  as  title 
product  of  the  co-operating  negligence  ot  the 
mm3ayer  and  of  fellow  servants  ot  the  idaln- 
tiit  tlte  conduslw  Is  still  tbe  same.  Tbe 
mle  is  thus  stated  In  Seven,  Xeg..  at  page 
748:  "If  tbe  negUgence  of  tbe  master  com- 
bines with  tbe  negligence  of  a  fellow  servant, 
and  tbe  two  contribnte  to  the  iajary,  Che  sar- 
ant  Injured  may  recover  damages  against  Oia 
master."  This  has  been  qtedflcally  held  In 
several  Mew  Jersey  cases,  amrag  which  are 
Paulmier  t.  Raihroad  Co.,  84  N.  J.  Law,  161, 
and  Cole  t.  Manufacturing  Ca  (Just  decided  In 
this  court)  44  Atl.  647.  The  trial  Judge  cor- 
rectly charged  that  the  rule  as  to  tbe  negli- 
gence of  a  fellow  woiiunan  bad  no  application 
to  the  facts  of  this  case. 

The  only  remaining  goestlon  that  requires 
attention  is  raised  by  on  exception  to  the  ad- 
mission, on  cross-lamination,  of  evidence 
that  Mr.  Acker,  the  chief  englneo*  of  Hie  de- 
fendant, destroyed  the  ladder  immediately 
after  the  accident  The  objection  was  that 
such  matter,  being  ex  post  facto,  would  not 
tend  to  show  negligence  on  tbe  part  of  tbe 
defendant,  and  that  such  an  act  of  destruc- 
tion would  not  be  of  itself  an  admission  bind- 
ing the  defendant  Both  tiiese  propositions 
are  tme.  Tbe  evidmce  was  admitted  vltb 
another  purpose.  Tbe  trial  Jud^  said  fai  Us 
charge:  "I  am  requested  to  duu*ge  you,  and 
I  do  BO  charge,  that  the  Jury  is  not  warranted 
In  drawing  any  Inference  of  ne^lgence 
against  tiie  defendant  or  that  l^at  laddw  wsa 
broken  or  defective,  from  the  fact  that  Mr. 
Acker  destroyed  the  ladder  after  tbe  occur- 
rence of  the  accident  I  charge  yon  that  yon 
cannot  infer  anything  against  the  defendant 
from  that  fact  I  permitted  the  evidence  on 
that  subject,  because  It  was  tbe  plaintiff's 
right  to  prove  what  bad  become  of  tbe  ladder, 
and  to  show  why  be  did  not  produce  It  I 
do  not  say  that  you  may  not  consldn  tbe 
fact  of  Acker's  destruction  of  tbe  ladder  In 
referesice  to  his  own  testinpny,  but  yon  can- 
not from  the  destructi(m  of  tbe  ladder  by  Mr. 
Acker,  draw  any  Inference  against  tbe  de- 
fendant" This  evidence  was  competent  ts 
tending  to  weaken  tbe  toKe  ot  Mr.  Acker's 
testimony  In  cbief.  It  was  competent,  alsov 
as  accountlQg  ftir  tbe  nonproduction  of  tbe 
ladder      tbe  plaintiff.   It  i»  true  tbat  tfaa 
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plaintiff  wu  not  chaxseable  wlfb  the  eastody 
of  ttie  la«Mer.  ^evertbelesa.  If  he  ooold  pro- 
duce It  be  might  do  BO.  It  was  not  error  to 
permit  him  to  ihow  that  this  waa  oat  of  his 
power.  MuKorer,  In  view  of  the  guarded 
language  of  the  charge,  the  admlBricm  <a  this 
cestimony,  even  If  erriKieona,  cannot  be  sup- 
posed to  bare  prejudiced  the  defendant  The 
Judgment  la  affirmed. 

UAGIB,  0.  X.  and  DBPUS;  VAN  SiOSBh, 
'  GUMMERB,  NIXON,  and  YBBDENBUBOH, 
JJ.,  dissenting  as  to  question  of  negligence. 

<5>  N.  J.  a.  689) 

6BRMAN  MUT.  FIRBJ  INS.  CO.  OP  NEW- 
ARK, N.  J.,  et  al.  T.  SCHWARZ- 
WAM.D&R. 
(Court  of  Emn  and  Appeals  of  New  Jmej. 

Not.  20,  1899.) 

KtrrUAL  INStTRANCB  OOHPANT— INJUNOTIM— 
CHANOB  TO  JOINT-STOCK  COUPANT. 

1.  At  the  antt  of  a  member  of  a  miitaal  insnr- 
ance  company  a- preliminary  injaoction  may  be 
awarded  to  leatrain  the  directors  from  chanelnf 
the  company  Into  a  J<rfnt^«tock  ctHupany,  when 
the  compatv  itadf  has  not  taken  the  proceedings 
prescribed  by  the  Inanranee  companies  act 

2.  The  procedure  for  changing  a  mntnal  inanr- 
anee company  Into  a  Joint-stock  company  nnder 
that  act  indicated. 

3.  Under  the  amendment  of  the  Insurance 
compRuies  act,  which  was  passed  March  6.  1809 
(P.  li.  p.  17).  a  mutual  Insurance  company  or- 
canized  In  1888  cannot  transform  Itself  into  a 
lotnt-stock  company  against  the  will  of  a  mem- 
ber who  acquired  mHDbnshlp  hy  contract  with 
the  company  made  before  the  passage  of  that 
amendmmt 

(Byllabas  by  die  Govt) 

Appeal  from  court  of  dmncery. 

Suit  by  Catharine  Schwarzwadder  against 
the  German  Mutual  Fire  Insurance  Oompany 
ot  Newark,  N.  J.,  Frederick  Tegen,  Jr.,  and 
others.  From  a  Judgment  grantliv  ui  injunc- 
tion (48  Atl.  687),  defuidants  ^ipeal.  Af- 
firmed. 

J.  A,  Beedier  and  F.  H.  Lum,  for  appel- 
lants. Thomas  Anderson,  for  respondrat 

DIXON,  J.  This  appeal  was  taken  from  an 
order  that  a  preltmlnary  injunction  Issue  to 
restrain  the  defendant,  the  Gennan  Mutual 
Fire  Insurance  Company  of  Newark,  N.  J., 
and  Its  directors,  from  <dianglng  the  corpora^ 
tion  from  a  mutual  company  into  a  Joint- 
stock  company,  and  from  transacting  business 
as  a  Joint-stock  company.  Ttxe  complainant 
Is  tiie  holdo:  of  a  policy  Issued  to  h«  by  the 
company  on  April  12,  189%  Insuring  her 
against  loss  by  fire  between  Ai»U  20,  1808, 
and  April  20,  1901,  to  the  amount  of  f 2,000, 
and  as  such  she  Is  a  member  of  tb»  corpora.- 
tton,  entitled  to  vote  at  Its  meetings.  The 
first  ground  of  appeal  la  that  the  comjdain- 
ant's  damage  by  the  proposed  change  would 
not  be  irreparable,  and  therefore  a  prelim- 
inary injunction  was  Improperly  awarded. 
But  we  think  that  In  the  equitable  sense, 
such  damage  Is  irreparable.  The  pn^osed 
c^iange,  if  effected,  would  deprive  the  eom- 
4«A.— ^ 


^alnant  of  her  membership  In  flie  oonqiany, 
for  in  a  Joint-stock  company  tmly  holders  of 
shares  of  the  apltal  stO(^  are  members.  Nei- 
ther the  comuKm  law  nor  statutes  furnish  any 
adequate  remedy  In  the  courts  of  law  tot 
sucdi  a  deprlvatitHL  A  writ  of  mandamus 
could  not  be  obtained  to  restore  her  to  mem- 
bership, for  tbe  corporation  In  whldi  she  Is 
entitled  to  be  a  member  would  have  practi- 
cally ceased  to  exist  Nor  would  an  action 
tar  damages  be  Uk^  to  afford  Just  ccnnpen- 
saUon,  as  thore  iM  no  rule  by  wlUch  the  value 
of  her  membership  can  be  reasonably  meas- 
ured. In  these  conditions  the  wrong  tiireat- 
ened  Is,  In  tiie  view  of  a  court  of  eqtUty,  ir- 
reparable. 8  Pom.  Sq.  Jnr.  S  1857.  But  the 
complainant's  case  may  be  wen  supported  oa 
another  ground.  It  belongs  to  a  class  over 
which  equitable  cognizance  is  firmly  estab- 
lished,—cases  where  the  directors  ot  a  corpo- 
ration hare  adi^ted  or  are  about  to  adopt 
some  measure  which  Is  beyond  the  scope  of 
their  corporate  authority,  or  In  Tlolatlon  of 
the  fiduciary  dn^  wbldi  they  owe  to  the 
monbers  of  the  cmporatlon.  In  socb  a  case 
a  Blngle  member,  aa  hia  own  b^lf  merely, 
or  oo  behalf  of  himself  and  all  others  similar- 
ly situated,  may  prosecute  a  suit  In  equity 
against  the  dtrecttws,  maUng  the  cotpinatlon 
a  co-defendant  to  obtein  approi^te  relief, 
efther  by  resclnlon  or  by  preTentlon.  8  Pom. 
Eq.  Jur.  8S  1093.  1846,  and  cases  cited.  Thla 
doctrine  was  enforced  by  the  courts  of  New 
Jersey  In  Kean  t.  Johnson.  9  N.  J.  S!q.  401, 
and  Black  r.  Oaoal  Co.,  24  N.  J.  Bq.  455.  In 
the  latter  case  this  court  sustained  a  prayei 
for  a  pr^mlnary  injunction. 

The  next  question  is  whether  the  pr(^>osed 
action  Is  beyond  the  scope  of  the  authority  of 
the  directors,  under  the  circumstances  which 
are  admitted  to  exist  The  power  to  change  a 
mutual  insurance  company  Into  a  Joint-stock 
company  Is  one  which,  If  possened  at  all, 
must  tw  derived  from  etatote.  It  Is  conferred. 
In  our  legislation,  by  the  "Act  to  provide  for 
the  regnlattou  and  Incorporation  of  Insurance 
companies,"  the  revisioci  of  which  waa  ap- 
proved April  9,  1876  (2  Gen.  St.  p.  1744), 
whldi,  on  this  point  received  its  final  form  In 
the  amendment  of  March  6,  1899  (P.  L.  1809. 
p.  17).  The  language  la:  "Any  of  the  mu- 
tual Insurance  companies  chartered  by  the 
legislature  of  this  state,  or  organized  undw 
the  general  laws  of  this  state,  may,  after  giv- 
ing notice  once  In  each  week  for  six  weeks,  in 
a  newspaper  of  this  state  published  in  the 
county  where  such  company  Is  located,  change 
to  Joint  atock  companies,  by  proceedli^  in  ac- 
cordance with  and  oonforiidng  their  charter 
to  the  provialooB  of  this  act."  The  full  mean- 
ing of  this  enactment  is  not  very  plain,  but 
as  to  two  matters  Its  Import  Is  reasonaUy 
clear:  First  that  the  company  can  make  the 
proposed  change  only  after  giving  the  pre- 
scribed notice;  and,  second,  that  by  the  com- 
pany Is  Intended  the  corporation  itself,  and 
not  the  directMS.  For.  while  to  the  directors 
is  conunltted  ttie  management  of  the  ordl- 
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nary  buBlness  *t  the  company,  yet  It  cannot 
be  presumed  tbat  the  legislature  designed  to 
IntruBt  them  with  the  power  of  effectuating 
this  extraordinary  measure,  by  whidi  even  the 
right  of  membership  in  the  corporation  woiild 
be  destroyed.  The  method  of  bringing  about 
the  change  Is  declared  to  be  "by  proceefllng 
In  accordance  with,  and  conforming  the  char- 
ter to  the  provlslMis  of,  the  act."  When  we 
examine  the  act  to  dlseoTer  the  purport  Of 
this  clause,  we  flnd  that  there  are  no.  provi- 
sions In  accordance  with  which  a  corporation, 
u  such,  can  proceed  to  f^m  a  charter  or  to 
organize  a  Joint-stock  compaify;  that  such 
acta  can  be  performed  only  by  Individuals, 
not  less  than  13  In  number.  Construing  the 
whole  act  together,  the  plan  designed  seems 
to  be  as  follows:  That  the  company— 1.  e.  the 
members  of  the  corporation  lawfully  assem- 
bled at  a  regular  meeting  or  at  a  special  meet- 
ing duly  caUed— should  direct  a  notice  to  be 
given  in  the  mode  prescribed  by  the  act,  set- 
ting forth  that  at  a  time  and  place  speclSed 
the  proposltloo '  to  change  the  mutual  com- 
pany Into  a  Joint-stock  c(»npany  will  be  con- 
ildered  and  acted  upon  by  the  corporation; 
that  at  the  time  and  place  specified  the  com- 
pany should  determine  whether  the  proposed 
change  ought  to  be  made;  that,  If  the  change 
be  thus  ordered.  Individuals,  not  less  than  13 
In  number,  should  be  appointed  by  the  com- 
pany to  proceed,  on  Its  behalf,  and  according 
to  its  directions,  In  the  mode  prescribed  by 
the  statute,  to  prepare  and  file  the  necessary 
declaration,  to  open  books  for  subscriptions 
to  the  capital  stock,  and  to  take  such  other 
stepa  as  are  requisite  for  the  organization  of 
a  joint-stock  company.  That  this  course  was 
not  substantially  adopted  is  admitted.  Nev- 
ertheless the  defendants  thought  themselves 
legally  entitled  to  put  the  company  on  a 
joint-stock  footing,  and  to  transact  business 
on  that  basis,  and  were  proceeding  to  do  so 
when  the  bill  in  this  case  was  filed.  This  be- 
ing in  violation  of  the  directors*  duty  to  the 
complainant  as  a  member  of  the  corporation, 
an  injunction  was  properly  awarded. 

There  Is  another  aspect  of  the  case  which 
should  be  presented.  The  power  to  change 
a  mutual  Insurance  company  Into  a  joint-stock 
company  was  originally  conferred  by  the  act 
of  March  10,  1852  (P.  L.  1852,  p.  159.  §  16), 
in  these  words:  "Any  of  the  mutual  iosur- 
ance  companies  already  chartered  by  the  leg- 
islature of  this  state  may,  after  giving  nine- 
ty  days'  notice  In  three  of  the  public  papers  of 
this  state,  change  to  Joint  stock  companies,  by 
proceeding  in  accordance  with  and  conform- 
ing their  charter  to  the  provisions  of  this  act." 
At  that  time  there  was  In  the  constitution  of 
New  Jersey  no  prohibition  against  the  grant- 
ing of  exclusive  privileges  to  corporations,  and 
therefore  the  words  of  this  enactment  could 
have  their  natural  meaning,  uninfluenced  by 
constitutional  restriction,  lliat  meaning  con- 
fines the  granted  privilege  to  companies  al- 
ready chartered;  I  e.  chartered  before  the  act 
was  passed.    A  mutual  "Company  thereafter 


chartered  must  obtain  In  Its  cbarter  the  power 
ot  transformation,  to  possess  It  In  exactly 
the  same  terms  the  legislature  approved  the 
law  In  the  Revision  af  April  9,  1875,  -when 
still  such  an  act  was  constitutional.  On  April 
27,  1886,  the  section  of  which  the  above-quot- 
ed clause  is  part  was  amended,  but  this  clause 
was  not  altered.  P.  I*.  1886,  p.  297.  Under 
the  constitution  theu  in  force,  an  amended 
section  must  be  recited  at  length  In  the  amend- 
ing act,  but  by  observing  this  constitntlonal 
form  of  amending  a  section  the  legislature 
does  not  express  an  Intention  then  to  enact 
the  whole  section  as  amended,  but  only  an  in- 
tention then  to  enact  the  change  which  Is  in- 
dicated. McLaughlin  v.  City  of  Newart:,  57 
N.  J.  Law,  298,  30  AtL  543,  s.  c.  on  error,  58 
K.  J.  Law,  20e,  84  Ati.  13.  A  like  principle  Is 
applied  In  the  Interpretation  of  a  revision  of 
laws.  "The  laws  so  adjusted,"  said  Chief  Jus- 
tice Beasley  In  Knight  v.  Freeholders,  49 
N.  J.  Law,  485,  12  Ati.  626,  "are  not  to  be 
deemed  to  have  acquired  any  different  efficacy 
from  that  possessed  by  them  in  their  original 
condition."  Hence,  in  the  amendment  of 
April  27,  1886,  the  words  "already  chartered" 
were  still  Incapable  of  being  applied  to  com- 
panies subsequently  chartered.  On  AprQ  9. 
1888,  the  section  was  again  amended,  and  In 
the  clause  now  under  consideration  there  were 
inserted,  after  the  words  "already  chartered 
by  the  legislature  of  this  state,"  the  words 
"or  already  organized  under  the  laws  of  this 
state."  P.  L.  1888,  p.  414.  AcconUng  to  the 
principle  just  mentioned,  tiie  phrase  "already 
chartered"  cannot  be  deemed  applicable  to 
companies  thereafter  chartered,  and  under  the 
rule  "nosdtur  a  sodls"  the  phrase  "already 
organized"  cannot  embrace  companies  there- 
after organized.  No  other  change  was  made  in 
this  section  nntll  the  amendment  of  March  6. 
1899,  first  above  quoted.  The  German  Uatnal 
Fire  Insurance  Company  was  organized  under 
oTU'  general  laws  In  1893,  and  the  complainant 
became  a  member  of  it  in  1896.  As  we  have 
seen,  the  company  had  then  no  power  to 
change  Itself  into  a  Joint-stock  company.  The 
complainant's  right  to  membership  was  one  of 
the  benefits  accruing  to  her  from  her  contract 
of  Insurance  In  the  company.  Of  this  benefit 
the  company  had  no  power  to  deprive  her.  ex- 
cept In  the  mode  provided  by  the  contract  It- 
self. The  act  of  March  6,  1809,  If  enforce>d 
against  the  complainant,  would  impair  the  ob- 
ligation of  her  contract  by  enabling  the  com- 
pany to  take  from  her  a  right  derived  from  her 
contract  with  it,  in  a  method  not  authorized 
by  the  contract.  Such  a  law  would  be  uncon- 
stitutional and  void.  Although  the  act  under 
which  the  company  was  organized  is  subject 
to  amendment,  alteration,  and  repeal  by  the 
legislature,  yet  such  amendment,  alteration,  or 
repeal. can  be  effected  only  by  the  legislative 
power  of  that  body,  and  its  legislative  power 
does  not  extend  to  the  enactment  of  a  law 
which  Impairs  the  obligation  of  a  legal  con- 
tract previously  made.  Assessors  v.  Munday. 
44  N.  J.  Law.  395.   We  are  therefore  of  opt» 
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Ion  that  the  defendant  company  has  no  power 
to  transform  itself  Into  a  Jolnt-etock  company 
against  the  will  of  any  member  who  acquired 
the  right  of  memberslilp  before  the  act  of 
March  6, 1889,  was  passed.  The  <wder  appeal- 
ed from  li  afflnned. 


(in  Pa.  St  ST7) 

OOOK  et  aL  T.  BBRRT  «t  iL 

fSiipKine  Oomt  of  PennsylvaDfa.   Oet  80, 
1899.) 

HIKtTOAOB-ASSUHPTION— PATMBINT-DIB- 
OHAROB  OF  MORTOAQOR. 

A  pnrdiaser  of  realty  assomed  Qic  pay^ 
ment  of  a  mortgage  against  it,  which  he  after- 
varda  paid  with  borrowed  money,  for  wbldi  he 
gave  hi8  note  with  roretles.  On  paymeot  he  had 
the  mortgage  asaigned,  without  conseot  of  the 
mortgagors,  as  iecniitr  for  the  note.  One  of 
tiie  sureties,  haring  paid  a  balance  on  the  note, 
■oQght  to  hold  the  mortgage  nnder  the  asstgn- 
meaL  Held  that,  as  the  payment  by  the  pur- 
diaser  to  the  holder  of  the  mortgage  tally  dis- 
diarged  it,  the  mortgagors,  who,  on  the  par- 
chaie,  became  sureties  for  Its  payment,  were 
released  from  farther  liability. 

Appeal  tnm  court  vt  conmum  pleas,  Wash- 
Ingtmi  ooonty. 

Bm  by  J.  T.  H.  Cook  and  othwa  agalnet 
George  A.  Berry  and  another  to  compel  the 
latter  to  nrrender  for  cancellation  a  certain 
mortgage.  From  a  decree  toe  eomplalnanta, 
def aidants  appeaL  Affirmed. 

The  following  is  the  opinion  of  the  ooort 
bel07  (McZlTalne,  P.  J.): 

"The  requests  of  the  plaintlfls  for  findings 
of  fact  are  all  sustained  by  the  testimony  sub- 
mitted at  the  hearing,  and  for  the  court  to 
express  Its  findings  in  its  own  and  other  lan- 
guage would  duplicate  the  findings  of  fact, 
and  unnecessarily  lengthen  the  record.  We 
therefore  adi^t  these  flndlnga  verbatim,  and 
they  are: 

"(1)  The  plalntUTs,  baring  acquired  the  eq- 
uitable title  to  the  Enterprise  Coal  Works 
(a  tract  of  coal  lands  situate  in  South  Stra^ 
bane  township,  containing  about  340  acres  of 
coal  and  about  16  acres  of  surface,  with  the 
appurtenances),  by  articles  of  purchase  there* 
of  from  Y.  Harding,  dated  August  25,  1887, 
executed  and  delivered,  on  December  11, 1888, 
their  bond  and  mortgage  in  the  sum  of  six 
thousand  ($6,000)  dollars,  payable  In  three 
years  from  the  date  thereof,  with  interest 
from  date,  to  Mrs.  Mary  J.  Irwin;  the  sold 
Harding  joining  In  said  bond  and  mortgage 
as  the  sure^  of  the  plaintiffs,  and  to  bind 
bis  legal  title  to  said  coal  worlcs;  and  said 
mortgage  being  recorded  In  M.  B.  No.  17,  p. 
493. 

"(2)  On  November  16. 1889,  by  deed  record- 
ed in  D.  B.  vol.  160,  p.  565,  the  said  Harding 
conveyed  the  said  coal  works  to  the  plaintiffs, 
and  the  same  day  the  plaintiffs  executed  and 
delivered  to  the  said  Hardlng-thelr  two  bonds, 
to  wl^  one  (a)  In  the  sum  of  ¥10,650,  condi- 
tioned for  the  payment  by  the  plaintiffs.  Inter 
alia,  of  the  debt  of  $6,000  secured  to  Mary  J. 
Irwin  as  aforesaid;  and  the  other  (b)  In  the 
■nm  of  148,000,  conditioned  for  the  payment 


by  the  pUOntUTs  to  said  Harding  of  $24,000, 
balance  of  pnrdiase  money,  with  interest 
from  March  1,  1892,— with  ttieir  mortga^  up- 
on the  coal  w<^8  so  conveyed  to  them,  secmv 
Ing  to  Bald  Harding  the  payment  of  both  said 
bonds  (a)  and  (b).  herein  mentioned;  aald 
mortgage  bdng  duly  recorded  In  M.  B.  Mo. 
11)^  p.  80a 

"(8)  On  November  28, 1889,  to  No.  102,  Feb- 
ruary torm,  1890,  a  Judgment  was  entered 
against  said  plaintiffs  upon  their  note,  with 
warrant  ot  attorney  for  mon^  borrowed,  ex- 
ecuted and  delivered  to  James  Mcllvalne,  now 
deceaeed.  In  the  sum  of  $2,000.  with  Interest 
from  November  26,  1889;  the  parties  to  said 
note,  with  said  V.  BArdIng,  postponing  the 
lien  of  said  mortgage  to  Harding  In  para- 
graph 2  hmeot  mentioned  to  the  lien  of  the 
said  judgment,  which  thereui^on  became  a 
lien  next  after  the  lien  of  the  mortgage  to 
Mary  J.  Irwin,  In  paragraph  1  hereof  men- 
tioned. 

"(4)  On  March  2,  1891,  the  phUntlffs,  tfy 
deed  of  said  date,  recorded  In  D.  B.  voL  166, 
p.  329,  in  cwalderation  of  the  sum  of  $51,000, 
conveyed  the  said  coal  works  In  paragraph 
1  hereof  described  to  the  Pittsburg  &  Belle- 
vemon  Coal  Company,  a  coiporation  organ- 
ised und^  the  laws  of  P«msylvania,  having 
its  principal  ofilce  at  Pittsburg.  Pa.;  said  deed 
provldli^c  that  the  said  lands  were  taken  'sub- 
ject to  the  payment  by  the  said  party  of  the 
second  part  of  a  mortgage  debt  of  $6,000 
created  by  the  said  3.  V.  H.  Cook  and  V. 
Harding,  as  his  surety,'  in  favor  of  M.  J.  Ir- 
win, "and  further,  also,  subject  to  the  Hen 
of  a  mortgage  in  the  sum  of  $26,600  In  favor 
of  said  V.  Harding,  and  further,  also,  subject 
to  the  lien  of  a  Judgment  In  favor  of  Jas. 
Mcllvalne:  said  Hens  aggregating  the  sum 
of  $35,500,  the  payment  of  which  Is  hereby 
assumed  by  the  Plttoburg  &  Beilevemon  Coal 
Company  upon  the  said  purchase-money  con- 
sideration of  $51,000.*  The  said  mortgage 
debt  to  said  Irwin  of  $6,000,  that  to  V.  Hard- 
ing of  $25,500.  and  the  Judgment  debt  for 
$2,000  to  Jas.  McIlTalne  were  the  same  as  in 
paragraphs  1,  2,  and  3  hereof  mentioned. 

"(5)  On  February  27,  1892,  said  bond  and 
mortgage  for  $6,000  were  assigned  by  Thos. 
3.  Stewart,  administrator  of  Mary  J.  Irwin, 
then  deceased,  to  Ella  B.  Black,  the  assign- 
ment of  the  mortgage  being  recorded  In  M.  B. 
No.  26,  p.  414;  and  on  Nov^ber  3,  1898,  said 
bond  and  mortgage  were  assigned  by  Ella  B. 
Black  to  John  Runnette,  and  the  Interest  ac- 
cruiDg  thereon  after  March  2,  1801,  to  No- 
vember 3,  1893,  was  paid  when  due  by  the 
said  coal  company. 

"(6)  The  assignment  of  said  bond  and  mort- 
gage for  $6,000  to  said  John  Runnette  on  No- 
vember 3,  1803,  was  executed  and  accepted 
under  the  following  dreumstances,  to  wit: 
On  said  date  the  Metropolitan  National  Bank, 
of  which  said  John  Runnette  was  president 
discounted  for  the  Pittsburg  &  Beilevemon 
Coal  Company  a  note  of  said  date  for  $6,000 
for  80  days,  made  by  Hugh  Ferguson,  who 
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was  Tlce  president  of  said  Pittsburg  &  Belle- 
Temon  Coal  Company,  to  the  order  of  the 
said  Pittsburg  &  BeUevemon  Coal  Company, 
Indorsed  by  the  said  coal  Cfunpany  and  by 
Cbas,  Hook,  who  was  president  of  said  coal 
company,  and  by  Justus  H^s  and  Wm.  M. 
Verner,  stockbolders  and  directors  of  said 
coal  company,  and  placed  the  proceeds  of  the 
said  note  to  the  credit  of  the  said  Pittsburg 
&  Belleremon  Ooal  Company.  The  said  bond 
and  mortgage  for  $6,000  were  then  a^gned 
to  said  Runnette,  president  of  said  bank,  at 
the  request  of  Charles  Hook,  president  of 
said  coal  company,  to  secure  to  said  bank  the 
payment  of  said  note;  and  the  proceeds  of 
aald  note  thus  placed  to  the  credit  of  the 
said  Pittsburg  &  Belleremon  Coal  Company 
were  the  same  day  paid  to  said  Ella  B.  Black 
to  procure  said  anlgnment  of  Uie  said  bond 
and  mortgage. 

"(7)  On  December  6, 1893,  the  said  note  dis- 
counted for  (6,000  In  the  Metropolitan  Na- 
tional Bank  haTlug  matured,  a  note  for  a 
like  amount,  of  said  date,  for  four  months, 
made  by  Hugh  Ferguson,  the  rice  president 
of  the  Pittsburg  &  BelleTernon  Coal  Company, 
to  the  order  of  Charles  Hook,  the  president  of 
the  said  coal  company,  Indorsed  by  the  said 
Charles  Hook  and  the  Pittsburg  &  Bellever- 
non  Ooal  Company,  was  discounted  by  the 
CitlMiis*  National  Bank  of  Pittsburg,  Pa.,  and 
the  proceeds  tho^f  placed  to  the  credit  of 
the  Pittsburg  &  Bellevemon  Coal  Company, 
the  last  Indorser,  In  the  account  of  said  com- 
pany In  said  bank;  and  the  same  day  these 
proceeds  were  checked  out  by  one  check,  made 
by  the  Pittsburg  &  Bellevemon  Coal  Com- 
pany, and  were  used  the  next  day,  December 
e,  1893,  to  pay  the  said  note  for  $6,000,  held 
by  the  Metropolitan  National  Bank,  when  the 
said  bond  and  mortgage  for  $6,000  were  as- 
signed by  said  John  Ruunette  to  Geo.  A. 
Berry,  who  was  president  of  the  said  Olti- 
seuB*  National  Bank,  In  trust  toi  the  said  Citi- 
zens' National  Bank  to  protect  said  note  dis- 
counted by  said  bank. 

"(8)  Neither  of  the  plalntifTs,  J.  V.  H.  Cook, 
Rowley  Cook,  and  Samuel  C.  Cook,  nor  V, 
Harding,  ever  had  knowledge  of  or  were  con- 
sulted with  as  to  any  of  the  assignments  of 
said  bond  and  mortgage  set  forth  In  the  pre- 
ceding paragraphs,--that  by  Mary  J.  Irwin 
to  Ella  B.  Black  on  February  27,  1892,  that 
by  EUa  B.  Black  to  John  Runnette  on  No- 
Tember  3,  1^3,  and  that  by  John  Runnette  to 
Qeo.  A.  Berry  on  December  6,  1803. 

"(9)  Prior  to  December  30,  1895,  several 
payments,  aggregating  $4,000,  had  been  made 
by  the  said  Pittsburg  &  Bellevemon  Coal 
Company  upon  the  said  note  for  $6,000,  dis- 
counted by  the  Citizens*  National  Bank,  and 
renewals  for  the  balance  at  each  time  of  re- 
newal given;  and  on  said  date,  and  as  a  re- 
newal for  $2,000  of  the  original  note  then  re- 
maining unpaid,  the  said  Pittsburg  &  Belle- 
vemon Coal  Company  made  its  note  for  said 
balance  of  said  date,  at  four  months,  to  the 
order  of  L  N.  Patterson,  one  of  the  defend- 


ants, wblch  said  note  was  Indorsed  by  the  said 
I.  N.  Patterson,  the  said  Charles  Hook,  and 
the  said  Pittsburg  &  Bellevemon  Coal  Oom- 
pany,  and  delivered  to  the  said  Citizens'  Na- 
tional Bank.  Said  last-mentioned  note  was 
paid  and  lifted  by  said  I.  N.  Pattwson  on 
July  18, 1896;  the  debt.  Interest,  and  protest- 
fees  then  amounting  to  $2,026.60. 

"(10)  On  March  6,  1896,  the  said  Pittsburg 
&  Bellevemon  Coal  Company  having  become 
insolvent,  Samuel  M.  McElroy  and'  Qeo.  W. 
Darr,  at  No.  562,  April  term,  1896,  court  of 
common  pleas  No.  2  of  Allegheny  county, 
were  appointed  receivers  of  the  assets,  etc 
thereof,  and  It  was  so  proceeded  In  that  on 
March  4,  1898,  under  authority  and  confirma- 
tion of  the  sold  court,  the  said  receivers  sold 
the  ElnterprlBe  Coal  Works  property,  bound 
by  said  mortgage  to  Mary  J.  Irwin,  In  para- 
graph 1  hereof  described,  to  J.  T.  Morris  for 
the  sum  of  $10,  but  'subject  to  all  prior  liens- 
tfaereon';  said  Hens  then  unsatisfied  upon  the 
records  Including  the  mortgage  to  Mary  J.  Ir- 
win, described  In  paragraph  1  hereof,  the  Jas. 
Mcllvalne  Judgment,  described  In  paragraph  3- 
hereof,  which  had  been  revived  on  November 
20,  1891,  to  No.  23.  February  term,  1886. 
against  said  coal  company  terre-tenant,  and 
including  also  the  mortgage  to  Harding,  de- 
scribed In  paragraph  2  hereof,  with  other  snb- 
sequent  liens  entered  and  filed  i^Inst  the 
said  coal  company,  aggregating  about  $56,- 
622.2&. 

•'(11)  On  or  about  February  20,  1SD8,  be- 
fore said  receiver's  sale  of  said  coal  works 
to  said  J.  y.  Morris,  the  plalntifTs  made  de- 
mand of  said  Geo.  A.  Berry  for  the  surren- 
der and  satisfaction  of  the  said  bond  and 
mortgage  for  $6,000  made  to  said  Mary  J. 
Irwin;  but  the  same  was  refused  on  the 
ground  that  the  said  I.  N.  Patterson  dalmed 
the  benefit  of  the  protection  thereof  for  his 
payment  of  the  debt  and  Interest  upon  the 
said  note  for  $2,000  dated  December  30,  1895, 
and  lifted  by  him  on  July  18,  1896. 

"(12)  On  April  16,  1808,  at  a  sberirs  sale 
of  the  satd  Enterprise  Ooal  Works  property, 
made  by  virtue  of  execution  process  upon  the 
judgment  of  James  Mcllvalne  to  No.  102,  Feb- 
ruary term,  1890  (revived  to  the  use  of  John 
H.  Murdoch,  administrator  of  Wm.  Davis, 
against  the  said  coal  company  tm%-tenant  to 
No.  23,  Fehmary  term,  1895),  It  was  sold  to  the 
plaintiffs  herein,  who  were  compelled  to  be- 
come the  purchasers  to  protect  themselves 
against  their  personal  liability  upon  their  said 
bonds  to  M.  J.  Irwin  and  V.  Harding,  respec- 
tively, described  In  paragraphs  1  and  2  here- 
of; and  the  plaintiffs,  receiving  the  sherUTs 
deed  for  said  coal  works,  duly  acknowledged 
and  deUvered  on  May  13,  1898,  entered  into 
possession,  and  have  since  then  been,  and 
now  are,  the  owners  of  the  said  coal-woriu 
property. 

**C!onclu8lon8  of  Law. 

"1.  The  full  amount  of  the  bond  and  mort- 
gage which  the  plaintiffs  in  thdr  second 
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pcayer  fteek  to  hare  sarreadered  and  canceled 
hBTlnc  been  paid  on  December  6,  1893,  to  the 
Metropolitan  National  Bank,  tlie  then  hold- 
ers of  it,  at  the  Instance  oC  the  Pittsburg  & 
BelleTemon  Goal  Company,  and  with  money 
that  It  had  borrowed  trom  the  Citizens*  Na- 
tional Bank,  and  which  had  been  placed  to 
Its  credit  on  the  books  of  said  bank,  Geo.  A. 
Berry,  one  of  the  defendants,  and  president 
of  said  last-named  bank,  could  not.  In  law  or 
equity,  take  and  hold  an  assignment  of  sfild 
bond  and  mortgage  for  the  benefit  of  the  ac- 
commodation makers  or  Indorsers  of  the  note 
glTen  to  the  Citizens'  National  Bank  for  the 
money  borrowed  and  used  In  paying  the  Met- 
ropolitan National  Bank.  Such  payment,  In 
equity,  was  a  imyment  and  a  full  discharge 
of  the  bond  and  mortgage  debt,  and  released 
the  plaintiffs  personally,  and  the  land  covered 
tXf  said  mortgage,  from  liability. 

That  the  plaintiffs  are  entitled  to  the 
zdlet  prayed  tor. 

**Beaaons  in  Support  of  Oar  Oonclnskms 

"When  the  Pittsburg  &  Bdlevemon  Coal 
Company,  a  corporation,  took  tiUe  to  the  land 
covered  by  the  mortgage  In  qneitloii.  It  ex- 
pressly assumed,  as  part  payment  of  the  pnr- 
diaae  money,  the  paymrat  of  the  debt  to  se- 
cure which  this  mortgage  and  the  accompany- 
ing bond  were  glTen,  and  audi  aasnmirtlon  <^ 
aald  debt,  as  between  the  said  company  and 
ttw  mortgagors  (the  plaintiffs  In  tbim  case), 
made  ttie  Pittsburg  &  Bdleremon  Coal  Com- 
pany the  principal  dehtor,  and  the  plaintiffs 
anretles.  As  stated  In  8  Pom.  Eq.  Jar.  1 120«: 
*mie  grantee  tthe  coal  company]  became  tiie 
principal  debtor  primarily  liable  for  ttie  d^t, 
and  the  mortgagors  [the  plaintiffs]  became 
tbe  soreties,  with  all  the  consequences  flowing 
from  the  rdatlon  of  suretyship.'  In  1  Beach, 
Mod.  Eq.  Jnr.  1 4fi5,  we  find  the  principle  stat- 
ed in  this  way:  'When  real  property  has  been 
amr^ed  subject  to  a  mortgage,  with  the 
condition  in  the  deed  reqnltlng  tbe  grantee 
to  assume  payment  of  such  mortgage,  it  Is 
held  tliat  such  grantee,  1^  the  acceptance  of 
the  deed.  Impliedly  covenants  to  pay  the 
mwtgage  debt,  and  thus  becomes  personally 
liable  to  the  mor^agee  for  such  payment 
He  takes  apon  himself  the  burden  of  the  debt 
■ecmred  bf  the  mortgage,  and,  as  between 
him  and  his  grantor,  he  becomes  principal, 
and  tba  latter  a  surety,  for  the  payment  of 
the  debt'  We  take  tt  that  this  rule  of  equity 
cannot  be  snccesstally  ccmtrorerted,  and  we 
pass  to  its.  apidlcatlon  to  the  facts  In  this 
casb  The  testimony,  to  our  mind,  clearly 
JusUfles  tHe  finding  that  the  Pittstnng  & 
Bdlerernon  Coal  Company,  with  Its  own 
money,  paid  to  36bn  Rumtette,  who  held  by 
assignment  the  bond  and  mortgage  of  the 
irialntuni  In  tnut  for  tbe  Metropolitan  Nation- 
al Bank,  the  fnU  amonnt  of  the  mortgage 
debt,  and  wai  entitled  to  ttie  posBesslcHi  of 
the  bond  and  mortgage  to  be  canceled  as 
paid  obligations.  Let  us  see  what  the  trans- 


action was.  Tbe  Metropolitan  National  Bank, 
It  is .  true,  held  the  note  of  the  Pitts- 
burg &  Bellevemon  Coal  Company  for  $6,000, 
upon  which  money  was  advanced  when  the 
previous  holder  of  the  txmd  and  mortgage, 
KUa  B.  Black,  was  paid  the  amount  thereitf; 
but  it  is  also  true  that  the  bank  held  the 
bond  and  mortgage  of  tbe  plaintiffs  only  as 
a  security  for  the  payment  of  this  note;  or, 
if  not,  then  they  held  tbe  note  as  security  for 
the  payment  of  the  mortgage.  The  principal 
debtor  in  both  the  note  and  the  bond  and 
mortgage  was  the  Pittsburg  &  Bdlevemon 
Coal  Company,  and  the  payment  of  16,000  to 
the  Metropolitan  National  Bank  would  fully 
satisfy  all  claims  that  It  had  by  reason  ot 
being  the  holder  of  the  note  and  the  bond 
and  mortgage.  There  was  bnt  one  debt  of 
96,000.  And  it  follows  that.  If  the  Pittsburg 
&  Bellevemon  Coal  Company  paid  the  96,000 
to  the  bank,  the  payment  not  only  discharged 
the  debt,  but  entitled  the  coal  company  to 
the  possession  of  the  note,  and  also  the  bond' 
and  mortgage.  When  this  note  came  due, 
the  Pittsburg  ft  Bellevemon  Coal  Company 
bad  no  m<Hiey.  and  the  Metropolitan  National 
Bartk  would  not  extend  the  time  of  payment 
The  company  applied  to  the  Citizens*  Nation- 
al Bank  for  a  loan.  It  was  snccessfnl  In  ob- 
taining It,  and  an  accommodation  note  was 
discounted  by  the  bank.  Mr.  M<^roy,  the 
cashier,  after  examining  the  bank  books,  says 
ttat  the  proceeds  of  a  note  of  $6,000  were 
credited  to  the  Pittsburg  &  Bellevemon  Goal 
Company  on  December  S,  18^  and  on  tbe 
same  day  the  account  was  charged  with  a 
check  of  96.000.*  It  was  undoubtedly  tbe 
coal  company's  money  obtained  on  an  accom- 
modation note  that  paid  tbe  Metropolitan  Na- 
tional Bank  Its  9B|000.  And  a  part  of  a  re- 
newal note  of  this  Tery  96,000  note  Is  what 
the  defendant  L  N.  Patterson  claims  he,  as 
Indorser  for  the  coal  company,  paid.  Now, 
what  further  was  done  when  the  Pittsburg  , 
&  Bellevemon  Coal  Company  placed  this  ac- 
commodation note  In  the  Citizens*  National 
Bank  to  obtain  the  money  with  which  It  paid 
the  MetropoUtan  National  BanlE?  The  Pitts-  . 
burg  &,  Bellevemon  Goal  Company  agreed 
with  the  Citizens'  National  Bank  that  tbe 
bond  and  mortgage,  which  -  it  undoubtedly 
would  be  oititled  to  recdve  tnm  the  Metro- 
politan National  Bank  when  It  paid  that 
bank  Its  96.000,  should  be  kept  alive,  and  as- 
signed by  John  Hunnette,  for  the  MetropoU- 
tan National  Bank,  to  the  Citizens*  National 
Bank  as  a  security  for  tbe  payment  of  this  ac- 
commodation note.  That  the  Pittsburg  ft 
Bellevemon  Coal  Company  procured  tbe  aa- 
slgnment  to  be  made  by  John  Runnette  to  the 
dozens'  National  Bank  there  can  be  no 
doubt  Mr.  Patterson,  one  of  the  defendants, 
In  his  testimony,  says:  1  was  attom^  tor 
the  company.  I  drew  the  assignment  Mr. 
Runnette  came  into  my  office.  He  aiiknowi- 
edged  it  in  my  ofilce;  and  Mr.  Runnette  and 
I  went  down  to  ti»  Gltiseni^  National  Bank. 
I  handed  Mr.  Berry  the  mortgsge  and  tbe 
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bond  with  the  assignment  on  It;  also  the  as- 
ilsnment  of  the  mortgage,  which  I  told  him 
I  would  Knd  to  Waahlngtoo  county  and  have 
recorded.*  In  other  words,  the  real  transac- 
tion was  tUs:  ^he  coal  company  borrowed 
¥6,000  from  the  Citizens*  National  Bank  on 
an  accommodation  note.  The  Metropolitan 
National  Bank  was  paid  Its  (6,000  claim,  and 
tamed  over  tiie  bond  and  mortgage  to  the 
Pittsburg  &  Belleremon  Coal  Company,  who 
was  entitled  to  them,  because  It,  as  principal, 
owed  the  mortgage  debt  and  had  paid  It.  But 
to  keep  them  alive,  so  the  coal  company  could 
use  the  plaintiffs  as  Its  sureties  to  the  Citi- 
zens' Bonk  without  their  knowledge  or  con- 
sent, Mr.  Runnette  was  asked,  aod  consent- 
ed, to  assign  the  bond  and  mortgage  to  Geo. 
A.  Berry  In  trust  for  the  Citizens'  National 
Bank.  That  this  transaction  amounted,  in 
equity,  to  a  discharge  of  the  plaintiffs,  the 
makers  of  the  bond  and  mortgage,  and  that 
the  assignment  of  the  bond  and  mortgage  to 
the  Citizens'  NaUonal  Bank  as  collateral  se- 
curity for  the  payment  of  the  Pittsburg  & 
Belleremon  Coal  Company's  note  was  a  nul- 
lity, we  think  there  can  be  no  doubt.  Refer- 
ring again  to  3  Pom.  Bq.  Jur.  S  1^3,  we  find 
these  words:  'If  payment  of  the  mortgage 
is  made  to  the  mortgagee  or  the  other  holder 
of  the  mortgage  by  a  party  who  la  himself 
personally  and  primarily  liable  for  the  debt, 
who  Is  In  any  manner  and  by  any  means  the 
actual  primary  debtor,  whose  duty  it  la  to- 
pay  the  debt  absolutely,  and  before  all  oth- 
ers, such  payment  operates  Ipso  facto  as  an 
end  of  the  mortgage,  and  the  Hen  Is  com- 
pletely destroyed.  The  party  so  paying  Is  not 
subrogated  to  the  rights  of  the  mortgagee. 
There  Is  no  equitable  assignment  to  him  ot 
Qie  mortgage  security.  E>7^  if  be  should 
receive  a  formal  assignment,  the  mortgage 
could  not  be  thus  kept  alive,  but  would  be 
wholly  merged  and  ended.*  If,  then,  Qeo.  A. 
Berry,  one  of  the  defendanta,  took  no  title 
to  the  bond  and  mortgage  by  the  assignment, 
does  the  other  defendant,  I.  N.  Patterson, 
.  stand  in  any  better  position?  Or  Is  he,  as 
he  claims,  entitled  to  subrogation;  and  should 
the  bond  and  mortgage,  in  equity,  be  as- 
signed to  him  to  the  extent  of  his  payments 
aa  Indorser  for  the  Pittsburg  &  Bellevemon 
Coal  Company?  The  original  note,  dated  De- 
CCTibor  6,  1898,  given  to  the  Citizens'  Nation- 
al Bank,  for  $6,000,  to  secure  the  payment 
of  whidi  the  bond  and  mortgage  were  asr 
signed  to  Geo.  A.  Berry  in  trust,  was  not 
paid  at  maturity,  but  was  renewed  from 
time  to  time.  Mr.  Patterson  was  not  an  In- 
dorser on  the  original  note.  It  was  a  note 
made  by  Hugh  Ferguson,  payable  to  the  or- 
der of  Charles  Hook,  and  indorsed  by  Charles 
Hook  and  the  Pittsburg  &  Beilevernon  Coal 
Company.  When  one  of  the  times  for  re- 
newal came,  to  wit,  on  August  13,  1S94,  Mr. 
Hugh  Ferguson  was  not  at  home,  and  by 
agreement  of  the  bank  the  defendant  I.  N. 
Pattersim  was  substituted;  that  Is,  a  note 
of  that  date  for  91.000,  with  Charles  Hook 


as  maker,  L  N.  Patterson  payee  and  first  In- 
dorser, and  the  Pittsburg  Sl  B^evemon  Coal 
Company  as  last  indorser,  was  given  to  the 
bank.— $2,000  having  been  previously  paid  by 
the  coal  company  on  the  original  indebted- 
ness.  Then,  on  December  17,  1894,  a  renew- 
al note  for  $3,500  was  made  by  Charles  Hoc^ 
to  the  order  of  I.  N.  Patterson,  and  Indorsed 
by  him  and  the  coal  company,— $500  having 
been  paid  by  the  company.   Then,  on  April 
22,  1895,  a  renewal  note  of  $3,000  was  made 
by  the  Pittsburg  &  Beilevernon  Coal  Com- 
pany, Indorsed  by  I.  N.  Patterson,  Charles 
Hook,  and  the  Pittsburg  &  Beilevernon  Coal 
Company ,—$500  having  been  paid  by  the  coal 
company.   Then,  August  26,  1895,  a  renew- 
al note  for  $2,500  was  made  by  the  Pittsburg 
&  Beilevernon  Coal  Company,  Indorsed  by  L 
N.  Patterson,  Charles  Hook,  and  the  Pltta- 
burg  &  Bellevemon  Coal  Company,— $500  hav- 
ing been  paid  by  the  coal  company.  Then, 
on  December  30,  1895,  a  renewal  note  of 
$2,000  was  made  by  the  Pittsburg  &  Belle- 
vemon Coal  Company,  Indorsed  by  I.  N.  Pat- 
terson, Charles  Hook,  and  the  Pittsburg  & 
Bellevemon    Coal    Company,— $500  having 
been  paid  by  the  coal  company.   May  3, 1896, 
this  note  waa  protested  for  nonpayment,  and 
on  July  16,  1896,  was  paid  to  the  bank  by  I. 
N.  Patterson,  the  first  Indorser,  the  amount 
paid  being  $2,026.65.   Mr.  Patterson  claims 
that  he  should.  In  equity,  have  an  assign- 
ment from  Geo.  A.  Berry  of  the  bond  and 
mortgage  to  the  extent  of  this  payment 
There  Is  no  doubt  of  the  existence  of  the 
principle  of  equity  which  the  counsel  for  the 
defendant  here  Invokes,— that  Is,  that  where 
the  surety  pays  the  debt  of  his  principal  debt- 
or be  Is  entitled  to  an  assignment  ot  any  col- 
lateral security  which  the  creditor  to  whom 
he  paid  the  money  holds;  or,  in  other  words, 
he  Is  to  be  subrogated  to  the  rights  ot  the 
creditor  to  this  collateral  security.    But  If 
Geo.  A.  Berry,  In  trust,  bad  no  right  to  use 
this  collateral  security,  then  I.  N.  Patterson 
would  have  none.   Aiid  surely  it  cannot  be 
claimed  that  Mr,  Patterson  Is  In  any  better 
position  than  Mr.  Berry,— that  he  was  an 
innocent  Indorser,  who,  through  the  fault  of 
the  plaintlflfs,  relied  for  protection  on  what 
seemed  on  Its  face  to  be  a  good  collateral  se- 
curity.  He  was  the  attorney  for  the  Pitts- 
burg &  Beilevernon  Coal  Company.   He  was 
also  a  stockholder  and  director  in  the  com- 
pany.  He  drew  the  assignment  of  the  bond 
and  mortgage  to  George  A.  Berry.  Acting 
for  the  Pittsburg  &  Bellevemon  Coat  Compa- 
ny, he  supervised  the  making  of  the  loan  from 
the  Citizens'  National  Bank.   He  knew  that 
the  debt  secured  by  the  bond  and  mortgage 
was  the  debt  of  the  Pittsburg  &  Beilevernon 
Coal  Company,  and  that  If  it  was  once  paid 
by  his  company,  that  that  payment  would 
fully  discharge  the  plaintiffs  in  this  case  from 
all  llablll^  under  the  bond  and  niortgage. 
Under  these  facts,  how  can  the  equitable 
principle  that  protects  a  paying  surety  be  In- 
voked? I.  K.  Patterson  was  a  surety  of  the 
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PlttBbnxg  ft  B^leTonon  Goal  Company,  it 
li  tine;  bat  so  were  tbe  plalntlfla,  and  Pat- 
tenon  knew  it,  because  be  was  botii  a  stock- 
bolder  and  director  in  tbe  company.  Sabrt>- 
gatlon  Is  'a  mode  of  relief  wfalcb  eqnltj 
adopts  to  force  tbe  final  satisfaction  at  a 
debt  bim  wbo  Is  primarily  liable.*  To 
strip  tbe  case  of  tbe  Interrenlng  assignees  of 
tbls  bond  and  mortg^,  we  bare  substan- 
tially this  case:  Tbe  Pittsborg  &  BeUerer- 
non  Coal  Company  owed  Mary  J.  Xrwin 
$6,000.  J.  y.  H.  Cook  and  oUiera  are  tbe 
company's  sureties,  and  tb^r  UablUty  is  evi- 
denced by  a.  bond  and  mortgage.  Tbe  coal 
eonqtany  borrows  from  tbe  Citizens*  Katlonal 
Bank  $6,000  on  a  note,  with  I.  N.  Patterson 
as  surety,  and  witb  It  pays  Mary  J.  Irwin 
ber  dalm.  Time  goes  l^,  and  $2,000  of  tbe 
$S>000  note  beld  by  tbe  ClUsens*  National 
Bank  Is  not  paid,  and  L  N.  Patterson,  tbe 
surety.  Is  eompdied  to  pay  It  He  now  wants 
tbe  sureties  of  tbe  coal  company  for  tbe  pay- 
ment of  tbe  mortgage  debt  to  reimbarse  blm, 
a  stocKbolder  of  the  company,  and  a  court 
of  equity  to  decree  that  the  bond  and  mort- 
gage of  J.  T.  H.  Cook  and  others  i^ven  to 
Mary  J.  Itwln  Is  stiU  allTe,  and  that  $2,026.66 
of  It  Should  be  assigned  to  blm.  The  inequi- 
ty, and  not  tbe  equity,  of  such  a  decree  as  Is 
bete  asked.  Is  i^urent  Under  tbe  evidence 
In  tbe  case,  a  claim  that  John  Runnette,  toe 
the  Metropolitan  National  Bank,  and  George 
A.  Berry,  for  the  Cltlsentf  National  Bank, 
were  bona  flde  purcbasen  of  Ihe  bond  and 
mor^^age  in  question,  as  we  have  said.  Is 
wholly  tmtenable.  Tbe  money  that  both  tbe 
banks  paid  out  was  money  that  was  limned 
to  the  Pittsburg  &  BeUevemon  Coal  Com- 
pany. Tbe  mottgage  debt  was  paid  by  tiie 
coal  comiiany*B  money;  ^and  tbe  successlTe 
holders  of  the  mortgage,  after  It  was  paid, 
simply  tried  to  keep  it  alive  as  a  security. 
This  they  could  not  do,  at  least  without  the 
consent  of  the  plaintiffs.  In  our  opinion,  tbe 
plalntlfTs  are  entitled  to  the  rdlef  prayed 
for.  Let  a  decree  be  drawn  accordingly." 

Lasear  ft  Orr,  Patterson  &  Patterson,  and 
H.  M.  Dongan,  for  appellaxita.  Boyd  Crum- 
rine  and  E.  E.  Cmmrlne,  for  appellees. 

PER  CURIAM,  ^e  decree  from  which 
tills  appeal  is  taken  was  fully  warranted  by 
fticts  correctiy  found  by  the  trial  judge.  Tbe 
first  eight  spedflcations  charge  error  In  the 
findings  of  fact  therdn  respectively  recited. 
Tbe  subjects  of  complaint  in  the  remaining 
spedflcations  are  the  conclusions  of  law 
drawn  frcm  the  facts  thus  found.  A  careful 
consideration  of  the  pleadings  and  evidence 
has  satisfied  as  that  neither  of  said  specifica- 
tions should  be  sustained.  Tbe  substantial 
correctness  of  the  court's  findings  ot  Act  and 
conclusions  of  law  Is  so  fully  vindicated  in 
'tiie  t^lnlim  ot  Its  learned  president  that  It  Is 
mmecesaary  fw  us  to  add  anything  thereto, 
^e  decree  Is  tbotfote  affirmed  on  bis  opin- 
Itnt,  and  the  aiveal  Is  dismissed,  at  a.pfiei- 
lants*  costs. , 


(1  IM.  Cll.  248) 
In  re  LORD  ft  POLK  CHEMICAL  00. 

<Coart  of  Chancery  of  Delaware.  Marcb  Term, 
1896.) 

TAXATION— UBN— INSOLVENT  CORPORATION  — 
RECEIVBR^DISTRIBUTION— PREPBKBNCB  OT 
JUDO.MENT  CREDITORS— STATUTBS-ABROOA- 
TION  OP  COMMON  LAW. 

1.  In  tbe  absence  of  Btatnte  no  lien  exists  on 
a  taxpayer's  peraoDalty  tot  the  parment  of  tax- 
es on  bis  realty  without  aome  execution  process, 
and  its'  primary  liability  for  the  payment  oi 
taxes  does  not  uiange  tbe  rale. 

2.  Wbere  tbe  receiver  of  an  InsolTent  paid 
taxes  on  his  realty  on  which  th^  were  a  first 
Ueo,  the  personalty  should,  on  final  disCribn- 
tion,  be  increased  by  the  amoant  thereof  at  the 
expense  of  the  proceeds  of  tbe  realty,  which  Is 
subject  to  the  preferred  claims  of  lien  cred- 
itors. 

3.  Where  the  statute  and  common  law  differ, 
the  statute  prevails;  and  where  the  statute  un- 
dertakes to  reg:n]ate' tbe  conduct  of  a  matter 
covered  by  tbe  common  law,  and  omits  parts  of 
it,  the  omiBsioo  will  be  taken  as  an  intention 
to  repeal  or  abrogate  it. 

4.  Where  funds  are  deposited  In  chancery  by 
the  receiver  of  an  insolvent  corporation,  for  dis- 
tribution amon^  its  creditors,  the  receiver  hav- 
ing been  appointed  nuder  the  act  relating  ex- 
dusively  to  such  corporations,  and  which  does 
not  prescribe  the  order  in  which  debts  shall  be 
paid,  they  will  be  distribnted.  In  accordance  with 
the  equitable  rule,  to  sim^e  contract  and  judg- 
ment creditors  alike,  as  the  statute  requiring  a 

E reference  of  judgment  creditors  In  the  (Ustri- 
ntion  of  the  assets  of  decedents  does  not  apply. 

In  the  matter  of  the  receivership  of  the 
Lord  ft  Polk  Chemical  Company.  On  peti- 
tion to  determine  tbe  priori^  vC  the  llois  of 
certain  creditors. 

J.  Biggs,  for  I.  P.  Thomas  ft  Son  Co.  L. 
C.  Tandegrift,  fen*  Fruit-Growers'  Nat  Bank. 
W.  H.  Byrne,  for  Ann  E.  Lord. 

WOLCOTT,  Oh.  On  the  23d  day  of  April, 
A.  D.  1893,  John  H.  Hotfecker.  on  the  applica- 
tion of  tbe  Fruit-Growers'  National  Bank  <rf 
Smyrna,  was  appointed  receiver  of  the  Lord  & 
Polk  Chemical  Company,  a  corporation  exist- 
ing under  tbe  laws  of  the  state  of  Delaware, 
said  company  at  that  time  being  Insolvent,  Its 
assets  consisted  of  certain  real  estate,  goods 
and  chattels,  and  bills  receivable  or  outstand- 
ing accounts.  Prior  to  the  appointment  of 
tbe  receiver,  certain  of  the  creditors  of  the 
debtor  corporation  obtained  liens  against  tt  In 
the  following  order:  A  mortgag^  In  favor  of 
tbe  petitioning  creditors,  embracing  all  its  real 
estate,  for  tbe  real  debt  (tf  (10,530,  with  In- 
terest from  October  10,  1880;  a  judgment  In 
favor  of  the  Newcastte  County  National  Bank 
of  Odessa  for  the  real  debt  of  $6,676.78,  upon 
which  there  was  due  ^7.22;  another  In  fa- 
vor of  Ann  E.  Lord  for  the  real  debt  of  $3,800, 
with  Interest  from  July  Ifi,  1890;  and  another 
In  favor  of  the  Frult-Qrowers'  National  Bank 
of  Smyrna,  assignee,  obtained  by  confesalou 
on  a  judgment  bond  to  which  said  mortgage 
Is  collateral.  On  these  several  judgments  exe- 
cntions  were  Issued  In  the  order  stated,  and 
levies  made  on  tbe  personal  pn^erty  of  the 
debtor  coi'poraUon.  There  were  also  tax  liens 
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afalnit  tiie  corporation  whlcb  were  prior  In 
•ffect  to  Qie  Uuu  of  the  mor^tage,  and  the 
tax  collector,  ihortly  after  the  appointment  of 
tiw  recelTW,  tiireatened  to  enforce  the  pay- 
ment thereof  by  legal  process  If  not  promptly 
paid.  The  recelTor  paid  them  oat  of  the 
funds  In  his  hands  derived  from  the  sale  of 
the  personal  property,  open  which  the  Uens 
of  the  exetmtlons  rested.  Subsequently  the 
FnUt-Gmwers*  National  Bank,  after  flrst  faav- 
Ins  obtahwd  the  permission  of  the  court,  Instl- 
tnted  foreclosure  proceedings  on  Its  mortgage 
In  tiie  superior  court  In  and  for  Newcastle 
coooty,  which  resulted  In  the  sale  of  the  mor^ 
gaged  premises,  and  the  appllcatlim  of  the 
whole  of  the  proceeds  thereof  to  the  mortgage 
debt  There  la  another  judgment  In  favor  of 
I.  P.  Thomaa  ft  Son  Company,  but  It  was  not 
obtained  until  after  the  appointment  of  the 
recelrer,  and  therefore  does  not  talw  rank 
among  the  Judgment  or  mortgage  llais.  The 
goods  of  the  debtor  corporation  consisted 
largely  of  phosphate  loaterlaL  The  receiver, 
deeming  It  expedient  to  work  this  raw  mate- 
rial UP  Into  a  cmnmerelal  fertlllaer.  and  dis- 
pose of  It  In  the  most  ready  market  at  hand, 
obtained  permission  of  the  court  so  to  do,  and 
realized  out  of  }t  and  other  artldes  of  per- 
sonal property  the  gnws  sum  of  95,082.83.  Oat 
of  the  remainder  of  the  personal  assets,  con- 
alBtlng  entirely  of  the  outstanding  accounts, 
he  collected  96,792.76.  These  two  sums,  ag- 
gregating $10,870.09,  consUtuted  the  total  as- 
seto  of  the  Insolvent  cotporatku.  On  the  eth 
day  of  August  A.  D.  1894,  the  receiver  pass- 
ed a  flrst  and  final  account,  which  showed  a 
net  balance  la  hla  hands,  after  deducting  all 
Incidental  costs,  charges,  and  expenses,  of  $7,- 
633.01,  which  he  paid  Into  the  registry  of  this 
coort.  to  be  disbursed  under  the  order  and  di- 
rection of  the  chancellor.  An  order  was  then 
procured,  pnUlcation  whereof  was  didy  made, 
requlrii^  all  the  creditors  to  prove  their 
dalms  In  court  on  the  let  day  of  May,  A.  D. 
1804,  so  that  each  one  should  have  the  oppor- 
tunl^  to  be  heard  as  to  the  manner  of  dis- 
tributing the  said  fund.  At  the  same  time, 
upon  the  petition  of  tiie  Newcastie  County  Na- 
tional Bank  of  Odessa,  It  having  had  the  flrst 
levy  on  the  personal  property,  an  order  was 
granted  directing  the  payment  of  9877.22  to 
It,— the  amount  due  on  Its  execution,— which 
left  a  balance  to  the  r^stry  of  $6,756.78. 
The  petition  on  whl(A  the  receiver  obtained 
leave  to  pay  toto  court  the  net  balance  In  his 
hands  sets  forth  that  the  amount  of  costs 
and  expenses,  Including  taxes,  was  $3,242.09, 
which,  being  duty  apportioned  between  the 
two  classes  of  assets  and  deducted  therefrom, 
would  have  left  $1,803.18  as  the  amount  appli- 
cable to  the  execution  of  Aim  B.  Ijord  out  at 
the  fund  which  represents  the  personal  prop- 
erty upon  which  she  had  the  second  levy. 
Barring  the  taxes  paid  by  the  receiver,  no  ob- 
Jectlon  has  been  raised  as  to  the  amount  thus 
applicable  to  her  execution.  Petitions  were 
flled  by  the  several  creditors,  praying  the  ap- 
portionment of  the  fund  remaining  in  court 


Mcor(Uac  to  fiie  voy  ri^t  and  equity  of  llio 
matter. 

The  flrst  question  presoited  by  the  fhcto  to 
this  case  Is:  What  was  the  ^ect  of  tiie  pay- 
ment of  the  real-estate  taxes  out  of  the  mon^ 
produced  by  the  sale  of  the  personal  proper^ 
upon  which  the  execution  creditors  h^  Uens? 
These  taxes,  whether  prior  or  subsequent  to 
the  mortgage  and  Jndgmenti^  were,  by  stat- 
ute, made  panunount  liens  on  the  real  estate 
of  the  debtor  corporation  from  the  Ist  day  of 
Uarcb  of  eadi  year  to  which  they  were  re- 
spectively levied  for  the  period  of  two  yeara 
thereaftw.  They  were  liens  at  the  time  of 
their  payment  the  receiver.  Not  so^  how- 
ever, as  to  Ito  personalty.  There  Is  no  com- 
mon-law rule  which  makes  the  levy  and  ajf- 
portiomnent  of  the  taxes  ex  proprlo  ^gore 
Uens  on  the  property  of  the  taxable^  Such 
liens  can  only  be  created  by  stetute.  There 
Is  no  statote  In  this  stote  declaring  real-estate 
taxes  to  be  Uens  on  personal  property  with- 
out the  Intervention  of  some  kind  of  execution 
process.  The  only  mode,  therefore,  of  redu- 
cing them  to  such  liens,  is  by  distress.  Now, 
the  tax  collector  never  having  made  a  legal 
seizure,  either  to  fact  or  law,  the  taxes  to 
questlcai  consequentiy  never  were  liens  on  the 
personal  prop^ty  of  this  corporation.  The 
fact  that  personal  property  Is  made  primarily 
liable  for  payment  of  taxes  does  not  duuge 
or  alter  the  prtociple.  The  mere  regulation  of 
the  order  In  which  several  kinds  of  property 
shall  be  token  In  pt^ment  of  the  tax  demand 
possesses  no  significance  whatever  to  tbe  mat- 
ter of  determtolng  whether  they  are  liens  or 
not  To  admit  the  primary  liability  of  the 
personal  property  for  the  payment  of  taxes  to 
be  equivalent  to  the  force  of  liens,  would  give 
to  every  Jadgmeut  a  similar  effect,  as  the 
plaintiff  thereto  must  exhaust  the  personal 
ptoperiy  of  the  defendant  before  recourse  can 
be  had  to  the  real  estote  to  compel  the  pay- 
ment of  the  same.  While  it  Is  true  that  a 
tax  is  a  preferred  debt  or  obligation  due  from 
the  citizen  to  the  government,  yet.  If  the  gov- 
ernment desires  to  secure  sudk  a  preference 
against  Individual  lien  creditors,  It  must 
clothe  its  dues  with  the  force  and  dignity  of 
a  Uen,  or  take  Ite  chances  to  tiie  race  of  dili- 
gence. 

From  what  has  been  said  it  Is  manifest  that 
at  the  time  of  the  appointment  of  the  re- 
cover the  mortgage  creditors  had  a  flrst  11^ 
on  the  real  estote  subject  to  the  liens  of  the 
taxes  to  the  exclusion  of  all  other  creditors, 
snd  that  the  execution  creditors  had  Ileus  on 
the  personal  property  with  an  equal  degree  at 
extdusiv^ess.  Tliese  were  the  conditions 
that  confronted  the  receiver  when  he  entered 
iqwu  the  duties  of  his  ofllce,  yet  be  appro- 
priated a  part  of  the  fimd  which  was  held  in 
custodla  legls  fW  the  benefit  of  the  execution 
creditors  to  discharge  a  prior  tax  tocumbrance 
on  the  real  estote,  thus  diminishing  the  valos 
of  the  security  heU  bj  them,  and  corre^ond- 
ingly  tocreaslng  the  value  of  the  ^edal 
pledge  or  securi^  held  by  the  mortgagee.  If 
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thlf  Is  permitted  to  stand  or  remain  unchal- 
lenged, then,  80  far  as  the  reUtlTe  positions 
of  these  two  classes  of  creditors  sre  concern- 
ed, a  result  Till  be  reached  tn  this  court  dif- 
ferent from  that  which  -would  hare  been  at* 
taloed  if  the  legal  course  of  administration 
had  not  been  Interrupted  by  these  proceed- 
ings. Suppose  the  execution  creditors,  with 
the  mortgage  creditors,  had  been  allowed  to 
pursue  their  legal  remedy  to  the  finish,  what 
would  have  been  tbe  results  ?  The  taxes 
whose  liens  had  not  expired  would  have  been 
paid  first  out  of  tbe  proceeds  of  the  sale  of 
tbe  realty,  and  the  remainder  applied  to  the 
mortgage  debt,  and  the  whole  of  the  proceeds 
of  the  sale  of  the  personalty  would  have  been 
applied  to  the  execution  debts  In  the  order  of 
their  priority.  Though  the  collector  might 
have  seized  the  personal  proper^,  and  sold  It, 
yet  he  would  have  been  bound.  If  be  bad  done 
so,  to  bare  applied  tbe  entire  proceeds,  less 
costs,  to  such  executions  as  were  prior  to  tbe 
date  of  his  seizure,  and  thai  follow  his  rem- 
edy against  the  land.  Now,  the  purpose  of 
the  act  under  which  these  proceedings  were 
Instituted  was  not  to  disturb  existing  legal 
rights  and  priorities,— not  to  shave  off  of  some 
claims  and  add  to  others  In  order  to  adjust 
the  complicated  aftalrs  of  Insolvent  corpora- 
tions to  ideal  standards  of  right  and  wrong,— 
but  to  wind  up  tbe  business  of  such  concerns 
In  conformity  with  the  rules  of  equity,  one 
of  which  is  to  follow  the  law  where  It  directs, 
or  where  it  has  determined  the  relations  of 
rival  or  contesting  creditors.  The  receiver, 
however,  alleges  as  a  reason  for  having  paid 
the  real-estate  taxes  out  itf  tbe  personal  fund 
in  hand  that  It  was  to  avoid  tbe  seizure  and 
sale  of  the  personal  property  for  the  taxes, 
and  tbe  confusion  and  embarrassment  to  him- 
self and  tbe  estate  that  would  probably  have 
followed  such  a  proceeding.  It  will  not  be 
dilated  that  be  acted  in  good  faith,  and  did 
what  be  thought  was  best  Perhaps  It  was 
ttie  wisest  course,  under  the  drcumstanceB, 
that  he  could  have  pursued.  But  can  such 
considerations  as  these  be  Interposed  to  pre- 
vent this  court  from  preserving  the  equities 
springing  out  of  such  conditions  by  placing 
the  parties  concerned  in  the  same  positions 
relatively,  with  regard  to  the  fnnd  In  court, 
that  they  occupied  with  regard  to  the  personal 
property  prior  to  the  appointment  of  the  re- 
ceiver? Certainly  not  I  shall  therefore  or- 
der the  sum  agreed  upon  as  applicable  to  the 
execution  of  Ann  B.  Lord  to  be  Increased  to 
the  extent  it  was  dlmlnisbed  by  the  payment 
of  the  taxes  In  question  out  of  any  share  of 
the  remaining  fund  that  may  be  apportioned 
to  the  Prult-Growers*  National  Bank  of  Smyr- 
na, it  being  tbe  benefited  mortgage  creditor. 

Tbe  next  question  arising  out  of  the  facts 
■  stated  Is,  how  shall  tbe  remainder  of  tbe  fund 
be  distributed?  On  the  part  of  the  Judgment 
creditors  It  Is  contended  that  tbetr  debts,  on 
account  of  their  superior  grade,  should  have 
precedoice  over  the  dalma  of  the  slmide  con- 
tract creditors;  and  on  the  part  of  the  simple 


contract  credltMs  it  is  contended  that  all  debts 
In  a  court  of  equity  stand  on  an  equal  footing, 
and  should  be  paid  ratably,  without  regard  to 
their  form  or  grade.  It  is  not  disputed  that 
the  latter  contention  Is  the  equlteble  mode  of 
distributing  the  assets  of  an  Insolvent  person 
or  cotporation.  But  the  solicitors  for  the  Jnd^;- 
ment  creditors  Insist  that  this  fund  Is  a  legal 
asset  whose  application  Is  directed  by  law, 
from  which  It  cannot  be  divorced  by  Its  re- 
moval from  a  legal  to  an  equitable  Jurisdiction. 
There  can  be  no  question  that  this  fond  Is  a 
legal  asset  and  if  It  be  true  that  tbe  law  does 
recognize  such  a  preference  there  Is  an  end 
of  all  controversy,  so  far  as  tbe  simple  con- 
tract creditors  are  concerned,'  for  It  Is  certain 
that  the  mere  fact  of  its  transfer  from  the  one 
Jorlsdictitm  to  tbe  other  will  not  exempt  it 
from  the  operation  of  the  law  'of  Its  original 
Jurisdiction.  Tbe  rule  governing  Its  apportion- 
ment or  distribution  at  law  would  still  ding 
to  It  as  effectually  as  if  It  were  being  admin- 
istered In  a  legal  tribunal.  But  Is  there  such 
a  law?  If  not  then  there  is  nothing  to  hbider 
or  restrain  the  <^ratlon  of  tbe  principle  that 
"equality  is  equity."  Let  us  see. ,  All  the  au- 
thorities cited  by  the  solicitors  for  the  Judg- 
ment creditors  upon  this  point  refer  to  the 
common-law  rule  regulatbig  the  distribution  of 
the  assets  of  Insolvent  decedents'  estates.  But 
that  rule  Is  not  In  force  in  this  state,  because 
It  has  been  superseded  by  tbe  provisions  of, 
our  own  stetute  In  relation  to  the  same  sub-' 
Ject.  Although  onr  statute  and  the  common 
law  may  agree  hi  many  particulars,  yet  that 
fact  does  not  give  them  concurrent  authority: 
the  one  must  be  treated  not  as  a  supplement 
to.  but  as  an  entire  substitute  for,  tbe  other. 
"Wherein  the  statute  and  the  common  law 
agree  or  differ  touching  a  distinct  subject,  the 
stetute  must  prevail  Also,  If  the  legislature 
undertakes  to  provide  for  the  regulation  of 
human  conduct  in  respect  to  a  specific  matter 
or  thing  already  covered  by  tbe  common  law. 
and  parte  of  which  are  omitted  from  the  stat- 
ute, such  omlsslfHis  may  be  token  generally 
as  evidences  of  the  legislative  Intent  to  repeal 
or  abrogate  the  same.  Take,  for  example,  our 
own  stetute  of  frauds.  It  does  not  conteln 
some  of  tbe  provisions  of  tbe  English  stetute, 
but  the  omitted  portions  thereof,  for  the  rea- 
sons before  stated,  have  never  been  held  to 
be  In  force  In  this  state  since  tbe  enactment 
of  our  own  stetute.  Now.  If  our  mode  of  dis- 
tributing tiie  assete  of  deceased  persons  is  to 
control  the  apportl<mment  of  the  fund  repre- 
senting the  outstanding  acconnte  of  the  debt- 
or corporation,  we  most  look  to  our  own  stet- 
ute, and  not  to  the  common  law,  as  the  source 
of  our  guidance  and  direction^  At  thia  point 
another  Inquiry  arises.  Do  the  provlsloDS  of 
our  statute  apply?  Surely  not.  If  the  ftmd 
In  controversy  had  been  brought  into  this 
court  by  an  executor  or  administrator  on  a 
creditors*  bill,  or  In  some  other  way.  It  would 
have  to  be  distributed  accordbig  to  tbe  dlrec* 
tUaa  of  our  own  statute,  which  does  preta. 
Judgment  over  simple  contract  creditors.  Bnt 
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It  was  not  brouglit  bere  by  such  an  oSiceT.  It 
was  deimslted  In  tlie  registry  of  this  court  by 
the  receiver  of  the  Lord  &  Polk  Chemical 
Company,  who  was  appointed  under  an  act 
which  relates  exclusively  to  Insolvent  corpora- 
tions, and  which  does  not  prescribe  the  ord^ 
In  which  its  debts  shall  be  paid.  The  analogy 
between  the  duties  of  this  receiver  and  the 
duties  of  an  assignee  under  a  voluntary  as- 
signment In  bankruptcy  Is  certainly  more  strik- 
ing than  the  analogy  between  his  duties  and 
those  of  an  administrator.  And  If  we  are 
to  look  for  a  rule  outside  of  the  principle  of 
equity  to  regulate  the  distribution  of  funds 
like  that  with  which  we  are  now  dealing,  and 
as  to  which  our  Code  Is  absolutely  silent,  we 
might  turn  with  more  favor  to  the  provision 
of  our  Insolvent  act  relating  to  voluntary  as- 
signments, which  directs  a  pro  rata  distribu- 
tion of  the  assets  of  the  assignee  among  all  his 
creditors,  than  we  could  to  the  statute  In  re- 
gard to  the  settlement  of  personal  estates. 
Why?  Because  the  conditions  are  more 
nearly  alike,  and  the  modes  of  distributing  as- 
sets the  same.  But,  however  complete  the 
likeness  or  analogy  In  these  respects,  we  can- 
not call  to  onr  aid  this  statute  In  solving  the 
problem  Involved  In  the  apportionment  of  this 
fund.  In  such  cases  we  must  be  guided  In 
our  determination  by  the  rules  of  equity. 
When  the  legislature  authorized  the  chancellor, 
upon  the  application  of  a  stockholder  or  cred- 
itor of  an  Insolvent  corporation,  to  appoint  a 
receiver  therefor  without  any  directions  as  to 
his  duties,  <»-  as  to  the  distribution  of  Its  ^ 
seta.  It  was  their  Intention,  no  doubt,  that 
the  mode  of  winding  up  the  business  affairs 
of  such  Institutions  would  be  the  one  that  Is 
recognized  and  acted  on  In  a  court  of  equity 
In  similar  cases.  Certainly,  in  the  absence  of 
a  statutory  provision  adopting  a  different 
mode,  the  equitable  one  would  obtain.  The 
maxim  "equality  Is  equity"  Is  very  much  fa- 
vored In  this  court,  and  whenever  the  circum- 
stances arise  to  Justin  Its  application,  It  Is 
never  reluctant  to  give  the  desired  relief. 
Why  should  one  creditor,  Irrespective  of  the 
form  or  grade  of  bis  debt,  be  entitled  to  any 
more  consideration  than  another?  The  law 
makes  a  dlstbictlon.  It  is  true,  but  equity 
looks  not  so  much  at  the  form  of  a  debt  as  to 
the  good  faith  In  which  It  was  made  or  cre- 
ated. What  matters  It  whether  a  debt  Is  evi- 
denced by  a  bond  or  dueblll,  by  a  note  or 
book  account;  the  obligation  or  duty  to  pay  tt 
is  Just  the  same.  And  It  Is  this  principle  that 
a  court  of  equity  takes  Into  account  In  put- 
ting debts  of  all  grades  upon  the  same  com- 
mon level.  I  know  It  la  ui^ed  that  those  who 
have  procured  the  higher  evidences  of  in- 
debtedness are  considered  as  having  displayed 
greater  diligence,  and  as  a  reward  therefor  the 
law  gives  them  a  preference  according  to  the 
rank  or  grade  of  the  debt.  Equity,  however, 
hnpntes  no  particular  merit  to  diligence  unless 
the  advantage  thereby  acquired  amounts  to  a 
Uen,  or  some  vested  right  or  Interest,  which 
neither  equity  aor  law  wlU  allow  to  be  dis- 


turbed. A  paragraph  from  Pomeroy's  admir- 
able treatise  on  Equity  Jurisprudence  Is  very 
Instructive  on  this  point.  He  says:  "Anoth- 
er remarkable  and  most  Just  application  of  the 
principle  [referring  to  the  maxim  "equality  la 
equity"],  often  leading  to  results  very  different 
from  those  produced  by  the  operation  of  legal 
rules,  may  be  seen  In  all  those  Instances  where 
a  court  of  equity  acquires  Jurisdiction  from 
any  cause  to  wind  up,  distribute,  or  settle  an 
estate,  property,  or  fund  against  which  there 
are  a  number  of  separate  claimants.  One  ex- 
ample Is  that  of  settling  the  affairs  of  an  In- 
solvent partnership,  corporation,  or  Individual 
debtor  in  a  creditors*  suit  brought  by  one  on 
behalf  of  all  other  creditors,  where  the  assets 
are  not  sufficient  to  satisfy  all  demands  In  fun. 
The  court  always  proceeds  on  the  principle 
that  'equality  Is  equl^.*  and  of  apportioning 
the  property  pro  rata  among  all  the  creditors." 
This  Is  a  very  broad  statement  of  the  principle, 
and  must  be  taken  subject  to  the  limitations 
embraced  in  other  fundamental  maxima  and 
principles  equally  clear  and  imperative  in  their 
application  previonaly  Blinded  to  In  otber  jfutB 
of  thii  (pinion.  , 


(T  Del.  CtL  as) 

JESSUP  A  MOOBB  PAPER  CO.  T.  FOBD. 

(Oovt  at  Chanoeiy  of  Delaware.  March  Term, 

18G5.) 

INJUNCTION— VIOLATION— CONTEMPT. 

A  defeudaat  charged  with  the  violation  of 
an  Injunction  is  entitled  to  the  benefit  of  a  w- 
rioos  doubt,  on  conflicting  evidence,  as  to  his 
guilt,  and  hence  cannot  be  held  guilty  ot  oon- 
tempL 

Bill  by  the  Jessup  &  Moore  Paper  Company 
against  Peter  J.  Ford.  Decree  granting  pre- 
liminary injunction.  38  AtL  61&  Role  on 
Peter  J.  Ford  to  show  cause  why  he  should 
not  be  punished  for  contempt  becanse  of  an 
alleged  violation  or  breach  ot  an  InJuncticHi. 
Role  discharged. 

B.  O.  Bradfordt  ti.  O.  Bird,  and  W.  Sanln- 
bury,  for  plaintiff.  John  Biggs  and  H.  H. 
Ward,  for  d^endant 

WOLCOTT,  Ch.  I  propose  now  to  an- 
nounce  my  decision— not  oplnlon-4n  the  case 
of  the  Jessup  &  Moore  Paper  Company  against 
Peter  J.  Ford.  Perhaps  the  magnitude  of  the 
Interests  Involved  In  this  case,  and  the  great 
akUl  and  ability  with  which  it  was  conducted 
by  counsel  on  both  sides,  would  seem  to  de- 
mand a  more  elaborate  treatment  of  the  sub- 
ject than  the  mere  decision  either  discharging 
the  rule  or  making  It  absolute,  but  I  have  de- 
termined to  decide  or  dispose  of  the  matter 
upon  the  evidence  submitted  entirely,  wltfaoat 
reference  to  the  legal  propositions  that  were 
raised  at  the  threshold  of  the  hearing  of  this 
rule.  My  decision  will  be  a  conclusion  of  fact, 
and  not  of  law,  which  makes  it  unnecessary 
to  prepare  an  extended  opinion.  To  have 
prepared  an  opinion  involving  a  complete  re- 
view of  the  testimony  would  have  entailed 
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an  amount  of  labor  which  I  did  not  care  to 
□ndergo.  In  fact,  I  waa  not  able  to  do  It  if 
I  had  been  bo  disposed. 

On  the  24th  day  of  November,  1886,  an  In- 
junction vas  Issued,  directed  against  Peter  3. 
Ford,  Thomas  Ford,  and  Thomas  F.  Ryan. 
Last  spring— some  time  last  April,  I  belieTc— ft 
rnlewas  laid  upon  Peter  J.  Ford  to  show  cause 
why  he  should  not  be  punished  for  contempt  In 
consequence  of  an  alleged  violation  or  breach 
of  the  Injunction  Issued  In  1886;  Peter  J.  Ford 
beli^  the  only  survivor  of  Thomas  Ford  and 
Thomas  F.  Hyan,  deceased.  At  the  hearing 
of  the  rule  a  motion  was  made  to  dismiss  the 
role  iq>on  the  ground  that  the  factory  had 
become  the  property  <a,  and  was  operated  by, 
a  corporation  known  as  the  Ford  Morocco 
Company,  and  was  not  the  property  of  Peter 
3.  Ford,  nor  was  It  under  bis  control.  That 
waa  the  basis  of  the  motion.  At  the  condu- 
don  of  that  argument  and  before  any  fur* 
tber  step  was  taken,  an  amended  Injnnctltai 
had  been  discovered  and  presented  to  the  court 
for  Its  consideration  In  determining  tbat  pre- 
liminary question.  Xow,  I  do  not  propose  to 
decide  that  question  one  way  or  the  other. 
I  propose  to  decide  this  case  upon  Its  merits 
as  dlsdosed  by  the  facts  In  this  case.  If  I 
attempted  to  so  decide  It,  I  abonld  be  con- 
fronted with  this  dlfflcidty:  The  late  Chan- 
cer Saulsbury  evidently  tiiought  that  Peter 
J.  Ford,  as  an  Individual,  could  not  be  pun- 
ished for  contenQA  under  the  original  Injunc- 
tion; and  the  tact  that  he  rigned  an  amended 
hijaactlon  Is  proof  tbat  there  was  present  In 
bis  mind  a  doubt  at  to  the  power  of  Uie  chan- 
cellor to  thus  punish  him  under  the  changed 
conditions,— that  Is,  the  transfer  of  the  prop- 
erty to  the  ooiporatlon.  It  the  amcuaded  In- 
Jnnctitm  was  necessary  In  wder  to  ponlsh 
Peter  J.  Ford.  «>  the  cotporaHon  of  which  he 
was  a  member,  Uien  tb»e  could  have  been 
no  TlolatUm  of  tttls  amended  Injunction  be- 
came It  had  never  been  published  or  made 
known.  He  had  no  knowle^  of  It,  and  cer- 
tainly a  man  cannot  be  punished  for  the  p^ 
formance  of  an  act  wblch  Is  prohibited  by 
an  order  or  a  decree  of  the  conrt  whldi  has 
never  been  published.  As  I  said  before,  I 
do  not  pnvose  to  decide  that  question.  I 
shall  dispose  of  this  caae  entirely  upcm  its 
merits;  and  leave  the  qnestltm  of  law  nntotich- 
ed.  I  shall  do  that  very  briefly.  There  was 
very  strong  testimony  on  the  part  of  the 
complainant  that  Peter  J.  Ford  was  guill?  of 
a  vic^tlon  o^  Mr  a  breach  ot,  this  injunetlon, 
and,  if  tile  case  had  depend^  upon  the  tes- 
timony of  the  complainant  he  certainly 
would  have  been  i»wvai  guUty.  But  Peter 
J.  Ford  met  that  testimony  with  evidence 
quite  as  strong,  If  not  stroog«,  showing  his 
innocence.  I  believe  It  was  conceded  on  both 
aides  that,  mileas  some- damage  or  Injury  re- 
sulted to  the  complainant  because  of  the  dis- 
charge of  fluid,  liquid,  or  any  other  mattw 
from  Hut  factory,  or  otherwise,  he  oonld  not 
be  bdd  gnllty.  This  is  undoubtedly  true,  for 
to  enjoin  or  restrain  a  party  from  committing 


an  act  wblch  in  itself  would  not  be  injurious 
to  the  i>arty  .complaining  would  be  an  Imprc^- 
er  exercise  of  this  extraordinary  poww  of  th<» 
court  As  I  have  already  said,  there  Is  strong 
testimony  on  both  aides,  and,  in  the  presence 
of  such  a  decided  conflict  of  testimony,  which  is 
entirely  Irreconcilable,  how  can  any  m'lid  es- 
cape doubt— a  serious  and  grave  doubt— that 
this  defendant  Is  guilty  of  a  breach  of  the 
terms  of  that  Injunction,  assuming  now  that 
Peter  J.  Ford,  though  not  the  owner  of  this 
property,  can  be  gufltyof  a  contempt?  In  view 
of  the  fact  of  this  grave  doubt  existing  in  my 
mind,  It  Is  utterly  Impossible  for  me  to  decide 
that  Peter  J.  Ford  is  guilty  of  any  contempt 
There  Is  a  serious  doubt  in  my  mind,  and  that 
doubt  must  control,  because  of  the  consequeu- 
ces  that  would  follow;  and,  there  being  such 
a  doubt,  the  defendant  in  this  case  is  entitled 
to  the  benefit  of  that  doubt,  and  I  so  decide. 
This  rule  must  be  discharged. 


(7  Del.  Cb.  162) 
FBOST  V.  McCAULLBT  et  al. 

^Otmt  of  Chancery  of  Ddawate.  Sept.  Term, 

1S&4.) 

WILLa-CONSTRUCTION— TE8TBD  LBOACT. 

1.  Testator  devised  his  entire  estate  to  trus- 
tees, to  apportion  into  eqaal  shares  among  his 
beirst  but  fixed  no  time  for  the  division  of  the 
estate.  The  executors  were  empowered  to  pay 
any  of  the  children  such  snms  of  money  they 
might  need,  before  the  estate  was  settled,  such 
payments  to  be  treated  as  part  of  the  Income  of 
their  respective  sharea  Tbe  investment  of  each 
share,  and  the  payment  of  the  income  arising 
therefrom,  was  provided  for.  Beld,  the  estate, 
for  the  purpues  of  the  conatroction  of  the  wfll, 
must  be  treated  as  apportioned  or  separated  Ib- 
to  shares  from  the  ^th  of  the  testator. 

2.  Where  on  estate  is  amortloned  or  separat- 
ed into  shares  from  the  death  of  the  testator, 
and  one  of  the  legatees  was  to  receive  the  Income 
of  her  share  aemiannaally  for  10  years,  and  af^ 
er  that  time  the  principal  abaolutely,  such  share 
is  a  vested  iecracy.  parable  Immediately  after 
the  expiration  of  the  10  years  from  teatatoi's 
death,  with  all  unpaid  interest  thereon. 

Bill  in  equity  by  Florence  Hill  Frost  against 
Samuel  McCauliey  and  others,  for  the  caa- 
struction  of  the  will  of  William  McCauIley, 
deceased.   Bill  allowed. 

H.  H.  Ward,  for  complainant  Bradford  ft 
Vandegrift,  for  respondents. 

WOIXX>TT,  Cb.  This  case  was  heard  on 
blU  and  answer.  The  latter  admits  all  the 
allegatioas  of  fact  contained  in  the  former, 
but  pracUcftlly  d«iles  the  legal  effect  Oiereof. 

William  UcCauUey,  late  of  the  city  of  Wll- 
minglxn.  in  his  lifetime,  made  his  last  wiU 
and  testament,  bearing  date  the  12th  day  of 
March.  A  D.  ISSO,  In  which  he  gave  and  de- 
vised his  property  to  the  persons  therein 
named  In  the  shares  and  proportions  as  shown 
In  the  following  Items  of  said  will:  "First 
It  is  my  will  that  my  Just  debts  and  plain 
and  moderate  funeral  expenses,  and  the  nec- 
essary expenses  of  settling  my  estate,  be  first 
paid,  as  soon  as  conveniently  may  be,  after 
my  decease;  and  to  that  eiid  I  authorise  and 
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empower  my  executors  and  traBtees,  bereln- 
after  named,  to  sell  and  convey  to  the  pur- 
chatere,  in  fee  simple  or  otherwise,  all  or. any 
part  of  my  estate,  for  caab  or  upon  credit, 
or  part  cash  and  part  credit,  at  public  or  pri- 
vate sale,  In  small  or  large  lots,  la  all  things 
at  their  discretion,  as  tbey  may  deem  best 
for  the  advantage  of  my  estate,  and  out  of 
the  net  proceeds  of  such  sale,  and  from  col- 
lections, to  pay  oft  all  my  debts,  and  to  rent 
and  manage  my  estate,  so  as  to  have  the 
same  settled  !n  a  fair  and  reasonable  time 
after  my  decease,  and  to  manage  the  said  es- 
tate for  the  best  advant^e,  In  every  respect, 
aa  I  might  or  could  do  If  living.  And  I  here- 
by authorize  my  executors  and  trustees,  at 
their  discretion,  to  pay,  to  any  o£  my  chil- 
dren who  may  need  It,  such  sums  from  time 
to  time,  before  the  estate  Is  settled,  as  they 
may  deem  needful  and  proper;  the  same  to 
be  occoimted  for  as  part  of  the  income  of 
their  shares  In  my  estate,  respectively.  Sec- 
ond. I  give,  devise,  and  bequeath  unto  my 
two  nephews,  Samuel  W.  McOaulley  and  John 
Augustus  McCaulley,  and  the  sorvlvor  of 
them,  all  my  real,  personal,  and  mixed  estate, 
of  whatever  kind  or  nature,  or  wh^esoever 
situate  or  being,  in  the  state  of  Delaware  or 
elsewhere,  to  them,  their  heirs,  executors,  ad- 
ministrator, and  assigns,  In  trust,  neverthe- 
lera,  for  the  uses,  Intents,  and  purposes  above 
and  within  mentioned,  and  especially  with 
power  and  authority  to  create  liens  on  any 
part  of  my  estate  by  note,  judgment,  and 
mortgage,  or  otherwise,  until  my  estate  can 
safely  be  sold,  at  their  discretion,  and  to  ap- 
portion my  estate  into  eleven  equal  shares  or 
parts,  to  be  distributed  as  follows,  to  vrlt: 
The  Income  of  one  of  which  shares  or  parts 
I  give  to  my  beloved  wife,  SIbllla  McCaall^, 
to  be  paid  to  her  half  yearly,  for  and  during 
h»  natural  life,  to  be  deemed  and  taken  la 
lien  and  bar  of  dower  In  my  estate.  I  make, 
this  provision  for  the  love  and  affection  I  bear 
her,  she  having  her  own  estate,  which  Is  am- 
ple, and  there  being  a  marriage  contract  be- 
tween us  authorizing  each  party  to  have  and 
manage  his  or  her  estate,  without  the  claim 
or  Interference  of  the  other,  and  in  bar  of 
dower,  said  marriage  contract  being  in  the 
hands  of  one  Waddell,  of  Trenton,  New  Jer- 
sey; and,  after  the  decease  of  my  said  wife, 
I  order  the  same,  principal  and  income,  paid 
to  my  granddaughter  Florence  Hill  Frost,  ab- 
solutely, her  heirs  and  assi^.  The  Income 
•f  one  other  of  said  shares  or  parts  I  give  to 
my  son  Samnel  Sinclair  McCaulley,  to  be  used 
and  expended  for  his  use  and  benefit  by  my 
executors  and  trustees,  and  the  survivor  of 
them,  for  and  during  his  natural  life,  at  such 
times  and  in  such  manner  as  they  may  deem 
for  his  advantage;  and  after  his  decease,  and 
after  paying  for  his  necessary  expenses  in 
lost  sickness  and  funeral  expenses,  I  give  said 
share  or  part  unto  his  sisters  and  nephews 
and  nieces,  share  and  share  alike,  absolutely. 
The  Income  of  four  other  of  said  shares  or 
faxts  I  give  onto  my  daughter  Mary  Sinclair 


Jefferls  and  her  two  sons  and  my  grandsons 
William  McCaulley  Jefferis  and  Joseph  Her- 
bert Jefferls,  half  yearly;  she  to  receive  two 
shares,  and  they  one  share  each  until  the 
decease  of  their  mother,  when  each  son  shall 
have  two  shares  absolutely.  The  Income  of 
four  other  of  said  shares  or  parts  I  give  unto 
my  daughter  Elizabeth  W.  Coombe  and  her  two 
daughters  and  my  granddaughters  Eate  Hal- 
loway  and  Elizabeth  Coombe,  Jr.,  payable  half 
yearly;  the  mother  to  receive  two  shares, 
and  each  of  her  daughters  one  shore  until  the 
decease  of  the  mother,  when  each  daughter 
shall  have  two  shares  absolutely.  The  in- 
come of  one  other  and  the  last  of  said  shares 
or  parts  I  give  to  my  granddaughter  Florence 
Hill  Frost,  daughter  of  my  son  WlUiam  S.  Mc- 
Caulley, deceased,  payable  balf  yearly,  for 
ten  years,  after  which  time  I  give  the  same 
to  her  absolutely." 

The  testator  departed  this  life  on  or  about 
the  22d  day  of  September,  A.  D.  1883,  leav- 
ing said  will  unrevoked,  which  was  duly  ad- 
mitted to  probate  by  the  register  of  wills  In 
and 'for  Newcastle  county;  and  on  the  27tb 
day  of  September  of  the  same  year  letters 
testementery  were,  in  due  form  of  law,  grant- 
ed to  Samuel  W.  McCaulley  and  John  Augus- 
tus McCaulley,  the  executors  named  in  sold 
last  win  and  testament.  The  executors,  in 
the  course  of  the  administration  of  the  tes- 
tator's estatei,  on  the  4th  day  of  April,  A.  D. 
1889,  passed  a  third  and  lost  account,  where- 
in they  showed  a  balance  due  the  estate  of 
¥58,382.95.  Of  this  sum  it  is  admitted  that 
Samuel  W.  McCaulley  and  John  Augustus  Mc- 
Oaulley, who  had  assumed  the  character  of 
trustees,  under  the  direction  contained  In  the 
said  wlU,  held  (5,287.86  in  trust  for  the  com- 
plainant, Florence  Hill  Frost 

The  complainant's  share  of  the  estate  of 
the  testator  is  the  one-eleventh  part  The 
provision  of  the  will  under  whldi  she  takes 
reads  as  follows:  'The  Income  of  one  other 
and  the  last  of  said  shares  or  parts  I  give 
to  my  granddaughter  Florence  Hill  Frost, 
daughter  of  my  son  William  S.  McCaulley, 
deceased,  payable  half  yearly,  for  ten  years, 
after  which  time  I  give  the  same  to  her  ab- 
solutely." The  question  raised  by  this  pro- 
vision of  the  will  is  whether  the  principal  of 
the  fund,  which  represents  the  complalnantfs 
Interest  in  the  estete  of  the  testator,  became 
payable  at  the  ecplratlon  of  10  years  from 
the  day  of  the  death  of  the  testator;  that  Is 
to  say,  on  the  23d  day  of  September,  A.  D. 
1898. 

It  Is  admitted  that  the  complainant  at  that 
time  was  over  21  years  of  age,  and  therefore 
competent  to  receive  ber  legacy  and  execute 
an  acquittance  for  the  same,  unless  there  was 
annexed  to  the  substance  or  the  payment 
thereof  a  condition  which  forbids  the  com- 
plainant's right  of  immediate  possession  there- 
to.  Was  there  such  a  condition? 

The  first  step  in  the  deterniiuation  of  this 
question  Is  to  ascertein  the  time  when  the  dt- 
Tlslon  ot  the  esteteb  a*  directed  by  the  wU), 
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«u  to  take  ptacs.  Am  no  deOiUte  time  wu 
flxad  by  tlie  teitaton  It  beeomei  tbe  doty  of 
tbe  court  to  fix  mcb  time  as  will  best  aid  In 
majiDg  Into  ect  the  mm.  Intents,  and  pur- 
poees  for  whidi  the  tnut  created  In  tbe  sec- 
ond item  ot  said  wlU  ma  eataUlabed.  Bj 
•conferring  on  bis  ezecnton  and  trustees  the 
power  to  pay  to  any  of  bis  children  sacb  sum 
or  soma  of  money,  frmn  time  to  time,  before 
the  estate  was  settled,  as  any  of  them  might 
need,  and  such  payments  to  be  treated  a>  part 
<tf  the  Income  of  th^  respecUve  shares,  the 
testator  dearly  Indicated  that  the  dlTlsltm  of 
the  estate  should  be  made,  or  be  considered 
as  made,  before  the  final  adjustment  or  set- 
tlement of  the  same.  It  must  be  obserred 
that  tiie  payments  to  the  children  of  the  tes- 
tatw  were  to  be  made  out  ot  the  Income  pro- 
duced by  thehr  respectlTe  shares.  How  could 
tbe  executors  and  trastees  make  such  pay- 
ments while  the  estate  remained  In  bulk  or 
undiTlded,  according  to  the  sdieme  of  divi- 
sion as  presented  In  the  willT  He  nowhere 
In  his  will  provided  for  the  Investment  of  his 
whole  estate,  a&d  the  distribution  of  the  Inter- 
est snnually  accruing  thereon,  among  those 
whom  he  had  designated  as  ttie  objects  of 
his  bonnty.  Bnt  he  did  expressly  provide  for 
the  investment  of  each  share,  and  the  ffispo- 
vtOoa  at  the  Income  axldng  therefrom;  thus 
making  the  income  to  be  derived  from  the 
shares  of  some  ot  die  legatees  the  mly  source 
whence  they  could  derive  any  benefit  from  the 
teststw's  gmeroslty.  Though  the  estate  has 
DOW  been  actually  apportioned  or  separated 
Into  shares  as  directed  by  the  will,  yet,  for 
the  purposes  of  the  will,  it  must  be  treated  as 
so  -separated  from  the  death  of  the  testatw. 
To  concede  that  the  time  for  the  division  of 
the  estate  would  be  Immediate  after  the  final 
settlement  thereof  would  make  the  enjoy- 
ment ot  eaidi  gift  contta^ent  upon  the  sloth 
or  diligence  of  the  ocecators,  and  might  re- 
sult In  partial  or  total  defftat  of  the  Intentiim 
<rf  tile  testator,  as  to  <me  or  all  (tf  his  beneA- 
darlee,  especially  those  whose  Interests  are 
eo^stent  snd  co-termlnous  with  their  lives. 
Then  Is  therefore  not  a  shadow  of  reason  for 
Imputing  sn^  an  Intention  to  tiie  testator. 
Though  the  estate  has  never  been  actually 
app<ntl<med  or  separated  into  shares,  as  di- 
rected by  the  will,  yet  for  the  purposes  of  the 
wilt  It  must  ex  necessitate  rei  be  treated  as 
so  separated  from  the  death  of  the  testatcff. 
What  in  equity  ought  to  be  done  Is  consid- 
ered as  done. 

Havli^t  ascertained  the  time  whoi  the  dl- 
vlslon  of  the  estate  took  place,  we  must  next 
Inquire  whether  the  ifaare  of  the  complain- 
ant is  a  vested  or  a  contlngeat  l^cy.  The 
provision  of  the  will,  by  which  the  testator 
gave  to  the  complainant  wie-eleventh  part  of 
ttie  estate  in  the  flnt  place,  0ves  to  bar  the 
Income,  payable  semiannually,  for  10  years, 
and  after  that  time  gives  to  her  "tbe  same^*— 
that  ia,  the  principal— absolutely.  The  gift  to 
ber  of  the  prindpal,  without  the  gift  of  the 
Income,  during  tbe  Interval  between  the  death 


of  the  testator  and  tbe  evlratkn  <tf  10  years 
tbereafter,  would  have  made  her  share  a  con- 
tingent legacy;  but  the  aivroprlatlon  of  the 
accruing  interest  daring  that  Intnral  for  her 
benefit  makes  the  gift,  in  substance,  an  abso- 
lute vested  legacy,  divided  Into  tm'dtstbict 
portions  or  Intnests,  for  the  purpose  of  post 
ponlng,  not  the  vesting,  bnt  the  possession 
only.  1  Jsxm.  Wills  (6th  Ed.  BIgelow)  843. 
It  is  therefore  a  vested  l^cacy,  psyable  imme- 
diately alter  the  expiration  of  10  years  from 
the  testator's  death,  with  all  the  unpaid  in- 
terest thereon. 


HATOB.  ETC..  OF  WILMINGTON,  et  sL,  V. 
ADDICKS  et  aL 

(Court  of  CbsuceiT  of  Delaware.   Bept'  Term, 

1803.) 

BIU^-DBMURRES. 
Where  a  bill,  thongh  referring  to  a  certain 
alleged  corporation,  in  no  way  recognlzea  ita 
legal  existence,  but  expreaaly  denies  it,  a  de- 
murrer thereto  for  failure  to  make  auch  alleged 
corporation  a  party  defendant  will  not  lie,  uace 
the  effect  of  the  demurrer  is  to  admit  the  truth 
of  the  allegation  denying  ita  legal  existence. 

BUI  by  the  mayor  and  council  of  Wilming- 
ton, at  the  instance  of  Jos^h  L.  Carpenter, 
Jr.,  J.  Newlin  Oawthrop,  and  Samuel  Cham- 
bers, the  board  of  directors  of  the  street  and 
sewer  department  for  the  city  of  Wilmington, 
against  John  Edward  Addlcks,  John  6.  Baker, 
Frederick  P.  Addlcks,  Simon  B.  Cbnde,  and 
Samuel  Austin,  for  an  InjunctloiL  Demurrer 
for  failure  to  make  the  Oxy-Hydrogen  Com- 
pany a  party  defendant  OTerruled. 

For  opinion  on  plea  of  want  of  ptofier  par- 
ties, see  48  AtL  207. 

WtUlam  0.  ^truanoe  and  Edward  G.  Rad- 
ford, for  complainant  Austin  Harrington  and 
H.  H.  Ward,  for  respondents. 

JOHNSON,  Obancellor  Ad  Litem.  The  bm 
in  tide  cause  was  filed  on  the  2d  day  of  April, 
A.  D.  ISBlt  by  tbe  comidalnant,  the  mayw 
and  oonncO  of  Wilmington.*  a  municipal  cor- 
poration of  the  state  of  Dela^rars^  at  tiie  lur 
stenee  of  Joseidi  Ia  O&rpenter,  Jr.,  J,  NewUn 
Gawthn^,  and  Bamod  Cbambtts,  tbe  board 
of  directors  of  the  street  and  sewer  department 
fbr  the  city  of  Wilmington,  against  the  de- 
fendants, John  Edward  Addlcks,  John  G.  Ba- 
ker, Frederick  P.  Addlckft,  Simon  B,  Conde, 
snd  Samud  Austin,  to  restrain  tiism,  thdr 
servants^  agents,  and  emtfoyfis,  and  an  per- 
sons rtahnify  to  be  servants,  agents,  or  em- 
ployes ci  a  certain  allied  corporaticm,  called 
tiie  dy-B^drogen  Company  of  tiie  State  of 
Delaware,  from  further  opening  or  excavating, 
or  causing  to  be  opcued  or  excavated,  any  of 
the  streets  of  Wilmington  for  the  purpose  <rf 
layhig  gas  pipes  therein,  wttbout  tbe  permis- 
sion first  had  and  obtahud  of  the  said  board 
of  dhectors  of  tbe  street  and  sewer  depart- 
ment for  tbe  dty  of  Wilmington;  and  on  the 
same  day  a  preliminary  Injunction  was  grant- 
ed In  accordance  with  the  prayer  of  the  bill. 
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To  this  bin  tbe  defendants  hare  demurred, 
and  for  cause  of  dflmmvBr  set  forth  tiiat  "It 
swears  Iqr  Mid  complaliiiint'a  MU  that  tiie 
0^-Hydiogui  OonqMUiy  of  the  State  of  Dda- 
wan,  ttierdn  named,  ii  a  necenatr  party  to 
ttw  said  hUl,  taiaamiich  aa  It  la  therehi  stated, 
In  the  fifth  pui^pnph  thereof  that  the  said 
Oxy-Hydrogen  Company  of  tbe  State  of  Dela- 
ware, by  its  counsel  had  notified  the  board  of 
directors  of  tbe  street  and  sewer  department 
that  It  was  Its  Intention  on  the  31st  day  of 
March,  1891,  to  begin  laying  gas  pipes  In  the 
streets  of  said  city  of  Wllmhigton;  that 
section  6  thereof  it  Is  farther  alleged  that  the 
present  defendants  claimed  to  be  officers,  serv- 
ants, and  agents  of  said  company  In  the  open- 
ing and  excavation  ot  Uberty  street,  In  aald 
dty,  aa  therdn  set  tnth;  that  by  paragraphs 
7  and  8  of  said  bill  It  appears  that  said  com- 
pany was  Incorporated  by  an  act  of  tbe  gen- 
eral assanUy  of  the  state  of  Delaware,  a  copy 
of  which  act  Is  to  said  bill  attached,  and  that 
said  defendants  claimed  to  be  acting  there- 
mider;  that  bj  paragraph  8  of  said  bill  It  ap- 
pears that  the  a^nlaatlon  of  said  company  Is 
called  In  question  by  said  complainant;  that 
by  paragraph  9  and  other  paragraphs  of  said 
bni  it  Is  alleged  tlat,  even  If  said  company  is 
possessed  of  a  leg^  organisation,  it  wonld  not 
have  any  right  or  authority,  mider  said  act, 
without  the  permission  of  said  board  of  direct- 
ors of  Uie  street  and  sewer  department,  to  en- 
ter upon,  open,  or  excavate  any  of  tbe  streets 
of  said  dty  for  the  purpose  ot  laying  gas  pipes 
therein;  that  It  farther  genoally  appears  by 
said  bdl  that  the  whole  scope  and  object  of 
said  bill  is  the  determination  of  the  rights  and 
powofl  of  said  oominny  under  Its  said  charter 
to  lay  gas  pipes  tat  tbe  streets  of  said  city; 
and  that  the  resutt  and  effect  ot  said  suit  will 
be  to  Judldally  determine  the  rights  and  pow- 
ers of  said  con^nny  under  Its  aald  charter, 
but  the  said  comidalnant  hu  not  made  the 
Ozy-Hydrogoi  0(»npany  of  the  State  of  Delar 
ware  a  party  to  the  said  bill.*' 

For  the  purpose  of  the  proper  conslderatifm, 
of  the  only  questtoo  irtilch  Is  raised  and  pre- 
sented by  this  demurm,  vis.  whether  or  not  a 
certain  alleged  corporation,  called  tbe  Oxy- 
Hydrogen  Ccgnjfany  of  tbe  State  of  Delavrare, 
should  be  malle  a'par^  defeiulant  I  will  quote 
several  paragraphs  from  the  bill.  Paragraph  B 
of  the  bDl  Is  In  the  following  language:  "That 
the  said  XtmiA  of  directors  of  the  street  and 
sewer  department  on  the  30tb  day  of  March, 
A.  D.  1801,  was  notified  hi  writhe  by  the 
counsel  of  certain  persons  designated  as  tbe 
Oxy-Hydrogen  Company  of  the  State  of  Dela- 
ware that  It  was  the  Intention  of  said  allied 
company  on  the  day  f<dIowlng,  to  wit,  on  the 
81st  day  of  Man^,  A.  D.  1891,  to  begin  the 
laying  of  gas  pipes  In  the  streets  of  said  city, 
a  fall  and  true  copy  of  which  said  notice  Is 
hereto  annexed,  marked  'B,'  and  your  orator 
prays  that  the  same  may  be  talcen  and  consid- 
ered as  a  part  of  this  bill  of  complaint"  Para- 
graph 6  of  the  bill  Is  in  the  following  lan- 
guage, vis.-*   "That  afterwards,  to  wit,  in  the 


day  and  year  last  aforesaid,  pursuant  to  said 
notice,  the  said  defendants,  John  Bdward  Ad- 
dlcks,  John  O.  Baker,  Frederick  P.  Addicks, 
Simon  B.  Cbnde,  and  Samotf  Austin,  together 
with  sundry  other  persons  to  your  orator  un- 
known, claiming  to  be  officers,  servants,  or 
agents  of  said  alleged  Oiy-Hydrogen  Company 
of  the  State  of  Dehiware,  unlawfoUy.  and 
without  the  permission  of  the  said  board  at 
directors  of  the  street  and  sewer  department 
and  without  first  making  application  to  said 
board  for  such  permission  pursuant  to  the 
aforesaid  rule  or  regulation  of  said  board,  en- 
tered upon,  opened,  and  ocavated  a  certain 
street  of  said  dty,  known  as  'Liberty  Street,' 
for  the  purpose  of  laying  gas  pipes  tberehi,  and 
still  continue  engaged  In  the  qpening  and  ex- 
cavation of  the  aald  street  for  the  purpose 
aforeeald.  and  threaten  and  Intend  to  enter 
upon.  opm.  and  excavate  other  streete  of  said 
city  for  the  purpose  ot  laying  gas  pipes  there- 
to." ParagraiA  7  oC  the  bill  la  Ul  the  follow- 
ing language,  via.:  "That  said  defendants 
claim  and  pretend  that  they  were  and  are  au- 
thorized and  empowered  to  so  aier  upon,  open, 
and  excavate  any  and  all  strrieto  of  said  dty 
for  the  purpose  of  laying  gas  pl^  therein, 
under  and  virtue  of  the  charts  ot  the  said 
alleged  Oxy-£[ydr(«en  Company  of  the  Stete  at 
Ddaware,  without  the  consent  or  permisslim 
of  said  board  of  directors  of  the  street  and 
sewer  d^wrtment,  and  without  maUng  any 
application  to  said  board  as  requhed  by  the 
aforesaid  rules  or  regulations  of  said  board." 
Paragraph  8  of  the  bfil  Is  hi  the  following  hm- 
guage,  via.:  "That  an  act  of  Incorporation, 
entitled  'An  act  to  Incorporate  Qie  Oxy^Hydro-  . 
gen  Company  of  the  State  of  Delaware,'  waa 
passed  by  the  general  assembly  of  ttils  stete 
on  the  Sd  day  of  April,  A.  D.  1873,  a  copy  of 
which  said  act,  marked  '0,'  Is  hereto  annexed, 
which  your  orator  prays  may  be  teken  and 
considered  as  a  part  of  this  bill  of  complaint, 
under  which  said  act  the  said  defttodantt  dalm 
to  be  acting  as  aforesaid,  but  your  oaior  le 
informed,  believes,  and  chafes  that  no  1^1 
or  valid  organization  has  ever  been  efTected; 
and  your  orator  denies  that  ui^er'  or  by  vfav 
tue  of  said  act  ot  lncorporatl(m  the  said  de- 
fendants, or  any  -of  them,  liave  any  right  or 
authority  to  enter,  tqion,  (^len,  cr  excavate  any 
of  the  streete  of  said  dty  fOr  the  purpose  of 
laying  gas  pipes  therein."  Paragraph  0  of  the 
bill  Is  in  the  f (lowing  language,  via.:  "That 
your  orator  Is  advised,  believes,  and  avos  -QuA 
tbe  said  alleged  Oxy-Hydrogen  Compai^  of 
the  State  of  Delaware  has  not,  and,  even  If 
possessing  a  legal  oiganlzatlon,  wonld  not 
have,  any  right  or  authcnity.  under  the  said  act 
ot  incotporatlon,  without  the  permission  itf 
said  board  of  directors  of  the  street  and  sewo: 
department,  to  enter  opon,  open,  or  excavate 
any  of  the  streete  of  said  dty  for  tlie  purpose 
of  laying  gas  pipes  therela"  Paragraph  10  of 
the  bill  la  In  tbe  following  language,  vts.: 
"That,  before  the  expenditure  by  or  on  behalf 
of  tlie  said  alleged  Oxy-Hydrogen  Company  of 
the  State  of  Delaware  of  any  mon^  In  or  for 
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the  prosecution  of  the  business  for  which  said 
charter  was  granted,  sajd  board  of  directors  of 
the  street  and  sewer  department  became  pos- 
sessed of  and  Tested  with  entire  Jurisdiction 
and  control  of  the  streets  of  said  city  as  here- 
inbefore set  forth;  and  the  power  granted  by 
■aid  (^larter  to  said  company  to  lay  gas  pipes 
In  the  streets  In  this  state  was  thereby  sub- 
ordinated to  the  paramount  power  and  author- 
ity of  said  board  to  control  the  streets  of  said 
city,  and  to  prescribe  and  regulate  the  use 
thereof."  Paragraph  13  of  the  bill  Is  In  the 
following  language,  viz.:  "That  heretofore,  to 
wit,  on  the  1st  day  of  AprU,  A.  D.  1S91,  copies 
of  the  aforesaid  preambles  and  resolutions  of 
said  board  were  delivered,  respectively,  to  the 
counsel  of  the  said  alleged  Oxy-Hydrogen  Com- 
pany of  the  State  of  Delaware,  and  to  the  said 
defendant  iTohn  G.  Baker,  who  claims  to  be 
the  president  thereof,  yet  the  said  defendants 
persist  In  their  wrongful  and  Illegal  opening 
and  excavating  of  the  streets  ot  said  city  as 
aforesaid." 

It  la  a  well-established  and  undoubted  rule 
in  equity  proceedings  that  all  persons  mate- 
rially Interested  should  be  parties  to  the  suit, 
either  as  complainants  or  defendants.  In  or- 
der that  the  court  may  determine  the  rights 
of  all  parties  Interested  In  the  subject-matter 
of  the  suit,  and  make  a  complete  decree^ 
Bank  t.  Polk,  1  Del.  Ch.  1S7-174;  Martin  t. 
Pumell,  4  DeL  C!h.  240.  This  rule,  howevH-, 
is  subject  to  certain  exceptions  not  necessary 
here  to  mention.  It  Is  contended  on  the  part 
of  the  defendants,  that  this  rule  In  regard  to 
parties  has  been  violated  by  the  complainant, 
by  its  omisslw  to  make  a  party  defendant 
in  this  cause  a  certain  alleged  corporation, 
called  the  Oxy-Hydrogen  Company  of  the 
State  of  Delaware,  which  said  company.  Uie 
defendants  claim,  Is  a  legally  oJatlng  cor- 
poration under  the  laws  of  this  state,  pos- 
sessing a  legal  and  valid  organization,  and, 
for  the  omission  on  the  part  of  the  complain- 
ant to  make  the  said  company  a  party  defend- 
ant, have  demurred  to  the  bill.  It  is  undoubt- 
edly true  that,  whenever  a  want  of  proper  par- 
ties appears  on  the  face  of  a  bill,  the  proper 
mode  to  take  advantage  of  this  objection  Is 
by  a  demurrer.  Mitf.  PL  206.  Does  It  ap- 
pear on  the  face  of  the  bill  filed  In  this  cause 
that  the  complainant  has  failed  or  omitted  to 
make  a  party  a  defendant  who  ought  to  have 
been  made  such?  While  It  Is  true  that  the 
complainant,  in  certain  paragraphs  of  the  bill, 
and  which  are  fully  set  forth  above,  refers  to 
a  certain  alleged  corporation  called  the  Oxy- 
Hydrogen  Company  of  the  State  of  Delaware, 
yet  at  the  same  time  It  In  no  way  recognizes 
In  said  paragraphs,  or  in  any  other  parts  of 
the  bni,  the  valid  or  legal  existence  of  such  a 
corporation  as  the  Oxy-Hydrogen  Company 
of  the  State  of  Delaware,  but  on  the  contracy* 
«q;>res8ly  charges  that  no  legal  or  valid  or- 
ganization of  said  company  has  ever  been 
effected.  It  nowhere  appearing  on  the  face 
of  the  bill  that  thm  is  In  existence  a  cor- 
poration possessing  a  valid  or  legal  organiza- 


tion by  the  name  of  the  Oiy  Hydrogen  Com- 
pany of  the  State  of  Delaware,  but  a  corpo- 
ration by  that  name,  possessing  a  legal  and 
valid  organization,  being  expressly  denied  by 
the  bill,  I  do  not  see  how  a  demurrer  for  want 
of  proper  parties  would  properly  lie.  By  de- 
murring to  the  bill  Instead  of  adopting  soipe 
other  course  of  pleading,  the  defendants  have 
necessarily  admitted  the  truth  of  the  matters 
and  facts  contained  In  the  bill;  and,  as  It  Is 
alleged  In  the  bill  that  no  legal  or  valid  organ- 
ization of  the  said  Oxy-Hydrogen  Company  of 
the  State  of  Delaware  hajs  ever  been  effected, 
the  effect  of  the  demurrer  is  to  admit  the 
truth  of  such  allegations.  If  it  is  the  object 
and  purpose  of  the  defendants  to  controvert 
the  allegations  contained  In  the  bill,  they 
should  do  so  by  some  other  mode  of  pleading 
than  by  demurring.  As  It  Is  my  opli^on  that 
this  demurrer  should  be  overruled  for  the 
reasons  above  given,  I  have  not  thought  It 
necessary  to  deal  with  many  of  the  queetlons 
discussed  at  the  argument  especially  as  most 
of  them  will  more  apprc^iiately  arise  at  some 
subsequent  stage  of  the  cause,  when  the  cause 
shall  be  at  Issue  upon  the  proper  pleadings. 
The  demurrer  must  be  overruled,  and  leave 
Is  granted  to  the  defendants  to  i^ead  or  an- 
swer. 


a  i>«i-  cb.  ITS) 
BRINGHURST  v.  ORTH  et  at 

(Coort  of  Chancery  of  Delaware.  SepL  Term. 
1894.) 

WILLS— REVOCATION  OP  WILL  BT  CODICIL. 
A  clause  In  a  will  providing  that,  upon 
the  death  of  any  devisee  or  legatee  before  the 
death  of  the  testatrix,  the  devise  or  bequest  to 
audi  deceased  devisee  or  legatee  shall  not  lapse, 
bat  shall  go  to  his  or  her  heirs  at  law,  is  not 
revoked  by  the  provisitw  cf  the  codidl  direct- 
ing (omitting  the  words  "shall  not  lapse")  that 
the  devise  or  legacy  to  such  deceased  devisee  or 
legatee  shall  go  to  his  or  her  issue;  and  the 
abm  ot  such  deceased  legatee,  dying  without  is- 
sue, does  not  lapse,  but  devolves  upon  his  heirs 
at  law. 

Bill  ot  Interpleader  by  Edward  Brlnghurst 
as  executor,  against  Elizabeth  Orth  and  oth- 
ers, for  Instructions  as  to  the  construction 
of  the  win  of  Hannah  Shipley,  deceased. 

George  Gray  and  Herbert  H.  Ward,  for 
Elisabeth  B.  Orth  and  others.  Benjamin 
Nlelds,  for  Jtdm  Dixon  and  others. 

WOLGOTT,  Oh.  Hannah  Shipley,  In  and 
by  her  last  wHI  and  testament  after  certain 
bequests,  directed  ber  executor  to  divide  all 
her  real  and  personal  property  into  seven 
equal  shares,  and.  In  order  to  make  such  divi- 
sion, authorized  and  empowered  him  to  sell 
all  or  any  part  thereof.  She  then  devised  and 
bequeathed  the  same  as  follows:  "(1)  One  of 
those  equal  shares  to  the  children  of  my  neph- 
ew Joseph  Dixon,  deceased,  viz.  Elizabeth 
Orth,  Olivia  Dixon,  and  Anna  Dixon,  Id  equal 
parts.  (2)  Another  ot  those  seven  equal 
shares  to  my  n«phew  Samuel  Dixon.  (3)  An- 
other ot  those  seven  equal  shares  to  the  dill* 
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dren  of  my  a^hew  Thomas  Dixon,  deceased, 
to  wit,  ^Thomas  N.  Dlzon,  Mai?  Emma  Dixon, 
George  Dixon,  and  SalUe  Dixon,  In  equal 
parti.  (4)  Another  ot  those  seven  equal  parts 
to  my  niece  Mary  Anna  FascbalL  (5)  An- 
other of  those  seven  equal  shares  to  my  niece 
Emma  Bayard.  (6)  Another  of  those  seven 
eqoAl  shares  to  the  children  of  my  nephew 
Thomaa  Shipley,  deceased,  to  wit,  Hamilton 
Sh^Iey,  Samuel  Shipley,  Emma  Shipley,  and 
Elizabeth  Shipley,  In  equal  parts.  (7)  And 
ttie  other  of  those  seven  equal  shares  to  my 
niece  Sarah  Brmighurst  •  •  ♦  Provided, 
always,  and  I  do  hereby  direct,  that  if  any  of 
the  devisees  or  legatees  in  this,  my  wUl,  nam- 
ed, shall  die  before  me,  then  the  said  devises 
and  legacies  shall  not  lapse,  but  shall  pass 
and  go  to  such  person  and  persons  as  would 
be  the  heirs  at  law  of  such  devisee  or  legatee 
under  the  Intestate  laws  of  the  state  oi  Dela- 
ware.'* On  the  2$th  day  of  November,  A.  D. 
1886,  the  testatrix  made  and  executed  a  codi- 
cil containing  the  following  provisions:  "In 
case,  of  the  death,  before  my  death,  of  any  of 
the  legatees  or  devisees  named  in  my  will, 
the  share  of  those  dying  before  me  to  go  to 
their  tosue,  the  said  Issue  to  take  the  share 
ot  tbelr  deceased  parent,  except  as  to  any 
share  which  would  go  to  Samuel  D.  Pas- 
chall."  The  testatrix  then  devised  to  the 
said  Samuel  D.  Paschall  his  share  for  and 
during  his  life  In  trust,  and  upon  his  death 
to  Wb  children,  or  the  issue  of  any  of  his  de- 
ceased children,  freed,  from  the  trust  Olivia 
Dixon  and  Anna  Dixon,  two  of  the  devisees 
and  legatees  named  in  the  first  class,  died  be- 
'fore  the  death  of  the  testatrix,  without  leav- 
ing Issue.  George  Dixon,  one  of  the  legatees 
and  devisees  named  in  the  third  class,  also 
died  before  the  testatrix,  without  leaving  Is- 
sue. Mary  Ann  Paschall,  the  sole  legatee  and 
devisee  of  the  fourth  class,  died  before  the 
testatrix,  leaving  to  survive  her,  among  other 
children,  the  said  Samuel  D.  Paschall,  refer- 
red to  above.  Hannah  Shiplqr,  the  testatrix, 
died  on  the  15th  day  of  Deconber,  A.  D.  1891; 
and  letters  testamentary  were  granted  in  due 
course  of  law  to  Edward  Bringhurst,  Jr.,  the 
executor  named  In  the  foregoing  will. 

The  essential  point  for  determination  In  this 
case  Is  whether  the  shares  of  Olivia  Dixon 
and  Anna  Dixon,  of  the  first  dass  of  devisees 
.and  legatees  named  in  the  will,  and  George 
B.  Dixon,  of  the  third  class,  who  died  before 
the  testatrix  without  leaving  issue,  devolved 
upon  their  respective  heirs  at  law  or  lapsed. 
The  decision  of  this  question  depends  upon 
whether  the  clause  in  the  will  which  provides 
"that  if  any  devisees  or  legatees  In  this,  my 
will,  named,  shall  die  before  me,  then  the 
said  deylses  and  legacies  shall  not  lapse,  but 
shall  para  and  go  to  such  person  and  persons 
as  would  be  heirs  at  law  of  such  devisee  or 
legatee  under  the  Intestate  laws  of  the  state 
of.  Delaware,"  was  revoked  by  the  provision 
In  the  codicil  directing  that  "in  case  of  the 
death,  before  my  death,  of  any  of  the  devisees 
or  legatees  named  In  my  will,  the  share  of 


those  dying  before  me  to  go  to  their  issue," 
etc 

In  order  that  a  codicil  shall  operate  as  a  rev- 
ocation of  any  part  of  a  will.  In  the  absence 
ot  express  words  to  that  effect.  Its  provision 
must  be  so  Inconsistent  with  those  of  the 
will  as  to  exclude  any  other  legitimate  Infer- 
ence than  that  of  a  change  in  the  testator's 
Intention,  They  are  both  sui^sed  to  be 
made  and  executed  with  the  same  solemnly 
and  deliberation,  and  therefore  both  are  en- 
titled to  the  same  degree  of  consideration. 
The  part  of  the  codicil  now  before  us  con- 
tains no  express  words  of  revocation.  It  only 
remains,  therefore,  to  determine  whether  this 
particular  provision  of  the  will  and  the  codicil 
are  Inconsistent  or  contradictory  at  all,  or 
whether  they  are  so  much  so  as  to  Justify  the 
conclusion  that  they  are  absolutely  inharmoni- 
ous or  Irreconcilable,  under  the  rules  recoff- 
nized  and  adopted  by  all  courts  for  the  con- 
struction of  wills.  The  language  of  the  tat- 
mer  is  so  plain  and  explicit  as  to  leave  no 
room  for  donbt  as  to  the  intention  ot  the  tes- 
tatrix. She  expressly  dedarea  that  the  death 
before  her  death  of  any  ot  the  beneficiaries 
named  in  her  win  shall  not  cause  the  lapse  of 
any  of  the  devises  and  legacies,  but  that  the 
shares  of  those  so  dying  shall  pass  and  go  to 
those  persons  who  would  be  the  heirs  at  law 
of  said  beneficiaries  under  the  Intestate  laws 
of  this  state.  The  language  quoted  from  the 
latter  is  equally  clear  and  explicit  In  this 
provision  the  testatrix  declares  that  the 
shares  of  those  devisees  and  l^atees  who 
shall  predecease  her  shall  go  to  their  Issue. 
I  repeat  the  Inquiry:  Are  these  two  provi- 
sions inconsistent  and  contradictory?  It  is 
very  clear  that  they  are  not,  so  far  as  the 
death  of  any  legatee  before  the  decease  of 
the  testatrix,  who  left  child  or  children  that 
survived  her.  Is  concerned.  The  language  ot 
the  codicil  could  not,  undor  suc^  drcmnstan- 
ces,  change  or  alter  the  result  which  wonld 
have  occurred  if  It  had  been  entirely  omitted, 
and  the  testatrix  had  permitted  the  will  to  re- 
main without  this  amendment.  According  to 
the  codidl.  the  shares  of  those  devisees  and 
legatees  dying  before  her  death  are  to  go  to 
their  Issue.  Exactly  the  same  result  woula 
have  occurred  under  the  provisions  of  the  will, 
for  the  Issue  of  the  deceased  devisees  and  leg- 
atees would  have  been  their  hdra  at  law  tmder 
the  Intestate  laws  of  this  state.  The  codicil 
then  simply  reaffirms  In  different  language  the 
already  expressed  intention  ot  the  testatrix  In 
the  will,  if  all  Oie  devisees  and  legateee  who 
predeceased  her  had  left  issue.  They  differ 
widely  In  range  or  scope,  bat  they  do  not 
differ  BO  far  as  they  express  the  preference  ot 
the  testetrbc  for  the  children  of  a  deceased 
legatee.  This  difference  arises  by  reaaon  of 
the  terms  used  by  the  testatrix  to  designate 
the  substitutes  who  were  to  take  In  the  place 
of  those  devisees  end  legatees  predeceasing 
her.  In  the  will  the  substitutes  are  denoted 
by  the  term  "heirs  at  law";  In  the  codlcO, 
by  tlte  term  "lssn&'*  Thoo^  dw  words 


Digitized  by  Google 


DeL) 


BBINOHUBSI  T.  OBTU. 


786 


"lieln  St  law"  ue  broader  and  more  emapxB- 
benilTe  tban  the  irord  'larae,**  yet  the  btter 
la  alwayi  embraced  In  ttie  former,  flion^ 
ued  In  it!  most  technical  aenae.  Now,  rinoe 
the  term  In  the  wfll  vlU  carry  tSie  gift  to  the 
pereons  Included  In  13w  term  'issoe,"  to  the 
ezdnelon  of  the  collateral  helra  oi  anj  deceaa- 
ed  legatee,  bow  can  It  be  argued  that  there  li 
any  antagonlim  betveen  the  Intention  ex* 
prened  In  the  will  and  the  Intention  express- 
ed In  the  eodlcIlT  If  these  terms  had  been 
used  tv  the  testatrix  In  tiie  order  In  which 
th^  stand  to  Omit-  the  quantity  or  dnrattoa 
of  an  estate  ia  lands,  and  not  to  Indicate  the 
objects  of  ber  bounty,  as  It  was  deariy  her 
xmrpose  to  do,  we  should  be  met  with  a  Tery 
different  condition  of  things.  In  sodi  a  case 
the  langnage  of  Ihe  will  would  hare  to  yield 
to  the  language  of  the  coOIcfl,  and  the  donee 
would  take  such  an  estate  only  as  the  lan- 
guage of  the  latter  would  import 

Thus,  up  to  the  pirint  where  fiie  direct  line 
of  deacent  terminates,  there  Is  no  clash  be- 
tween Oieae  two  provisions.  The  disputed 
terms  of  both  are  fully  satisfied,  as  Is  ford- 
bly  Ulostrated  In  the  case  of  Maiy  Ann  Pas- 
<£baU,  one  of  ttie  legatees,  who  died  prlw  to 
the  death  of  lihe  testatrix,  leaTtaig  dilldroi 
stJll  llTlng.  No  objection  has  been  r^sed— 
nether  could  there  be— to  the  dilMren  ot  this 
deceased  legatee  taking  her  share,  because 
they  answer  to  tiie  description  of  the  p«* 
sons  entitled  vnAee  tiOier  the  will  ct  the 
GodicU.  But  just  at  ttils  point  a  more  wad- 
ous  and  embarrassing  question  arises,  and 
that  Is  whether  there  Is  any  Inconsistent  be- 
tween tiie  proTisloDS  of  tiie  will  and  the  cod^ 
cll.  as  applied  to  the  odiateral  heirs  of  a 
legatee  dying  before  the  testator  without  Is- 
sue. The  will  dedares  that,  upon  the  death 
of  any  devisee  or  legatee  before  the  death  of 
the  testatrix,  the  devise  or  bequest  of  such 
deceased  devisee  or  legatee  shall  not  lapee, 
but  shall  go  to  his  or  her  heirs  at  law.  The 
eodicO  declares,  omitting  the  words  '*shall  not 
lapse,"  that  the  devise  or  legacy  to  such  de- 
ceased devisee  or  legatee  shall  go  to  his  or 
her  Issue.  The  will  and  the  codldl  constitute 
part  of  the  same  testament,  and  they  are 
each.  In  legal  estimation,  equally  sacred  and 
inviolate.  Any  part  of  the  one  not  Inconsisc- 
ent  with  the  other,  either  expressly  or  Infer- 
entlally,  cannot  be  set  aside  as  uauecessary 
language.  There  Is  not  a  word  or  a  syllable 
In  the  second  codicil,  or  any  of  the  others, 
that  can  be  held  to  operate 'as  a  revocation 
of  the  words  ''shall  not  laps^"  contained  la 
the  body  of  the  wIU.  These  words  must 
therefore  remain  as  an  essential  part  of  the 
last  will  and  testament  of  the  testator.  And 
the  Intention  thereby  expressed,  against  a 
lapse  and  a  consequent  Intestacy  of  any  poi> 
tlon  of  her  estate,  must  be  recognized  at  every 
stage  of  the  discussion  and  interpretation  of 
the  wlU.  Courts,  In  such  cases,  are  always 
v^  broad  and  liberal  In  their  views,  so  as  to 
prevent  the  frustration  or  defeat  of  sndi  a 
dearly  expressed  purpose  as  that  Indicated  by 


ttw  WOTds  above  quoted.  Nothing  is  said  In 
the  oodldl  as  to  those  devisees  and  legatees 
who  sh^  die  before  the  testatrix,  leaving  no 
issue  to  tiUce  thdr  puentTs  share,  ss  was  the 
case  with  Olivia.  Anna,  and  George  B.  Dix- 
on. Now,  If  the  codldl  stood  alone,  and  the 
only  provision  against  a  lapse  was  that  con- 
tained In  It,  a  lapse  as  to  the  shares  of  the 
decked  DIxons  would  have  been  the  Inev* 
itable  result  It  does  not  however,  stftnd 
alone.  It  must  be  construed  in  connection 
with  the  provision  of  the  will  which  declares 
against  a  lapse,  and  substitutes  the  hdrs  at 
law  of  any  ori^nal  legatee,  who  died  before 
the  testatrix  without  issue.  While  It  Is  true 
the  codldl  substitutes  for  such  deceased  orig- 
inal legatee  his  or  her  Issue,  yet  in  the  event 
of  the  death  of  any  original  legatee  before 
the  testatrix,  without  issue,  it  provides  no 
substitute  to  take  In  his  or  her  place.  As  to 
that  contingent  It  is  absolutely  ^lent  Now, 
at  the  point  when  the  codicil  becomes  silent, 
what  Is  there  to  hinder  the  will  from  speak* 
Ing  words,  as  the  only  medium  left  through 
which  to  obtain  ttie  dedre  of  the  testatrix  as 
to  the  further  disposition  of  audi  legacy? 
That  is  to  say,  what  is  there  to  prevent  the 
will  from  taking  up  the  legacy  of  such  de> 
ceased  legatee  Just  where  the  codldl  drops  It 
and  carrying  It  to  tte  destination,  to  his  oi 
her  heirs  at  law,  according  to  tbe  orl^nal  pur^ 
pose  of  the  testatrix?  Is' It  not  a  little  dn- 
gular,  at  least  that  she  should  have  reaffirm- 
ed  her  expressed  purpose  to  avoid  a  lapse, 
and  then  In  the  next  breath  Increased  the 
chances  or  possibility  of  a  lapse?  It  looks 
as  If  she  had  rededared  her  intention  to  do 
a  queer  thing,  and  tiien  abandoned  the  means 
by  which  Ita  accomplishment  could  alone  be 
fully  attained.  In  view  of  the  fwegolng  con- 
dderation,  I  must  confess  my  reluctance  to 
yfdd  assent  to  the  concludon  that  the  testa- 
trix Intended  by  the  codldl  to  make  a  con- 
tingency probable,  whidi  betbre  was  barely 
possible^  upon  the  happening  of  which  the 
scheme  of  distribution  so  dearly  set  forth  In 
the  original  will  was  liable  to  a  partial  If  not 
a  total  failure.  Fortunately,  we  are  not  re- 
Btalcted  to  these  provisions  of  the  will  and 
the  second  codldl  as  flie  only  source  of  light 
upon  this  subject  The  subsequent  provisions 
of  this  codldl  and  certain  provisions  of  the 
remaining  codldls  are  quite  suggestive  as  to 
what  the  testatrix  meant  In  the  nse  of  the 
word  "issue,"  found  in  the  second  paragraph 
of  the  second  codidL  It  may  be  assumed  as 
generally  true  that  In  all  the  codicils,  with 
perhaps  the  one  aceptioo,  the  testatrix  did 
not  leave  In  doubt  or  obscurity  her  original 
purpose  to  avoid  a  lapse  as  to  any  portion 
of  her  estate,  and,  as  a  means  to  that  end,  to 
keep  It  In  the  same  line  or  course  of  descent 
as  that  prescribed  in  the  body  of  the  will. 
This  Is  equally  tme  of  other  codldls  In  whldi 
alterations  are  made,  involving  radical  or  spe- 
cific changes,  as  to  the  share  of  any  legatee 
who  might  predecease  her  without  issue. 
Havhig  arranged  the  benefldaHet  under  her 
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will  In  classes  composed,  I  believe,  ot  nieces 
and  nephews,  she  directed  the  great  bulk  ot 
her  property  to  be  distributed  among  them  In 
equal  shares.  She  se«DS  to  always  have  had 
In  mind  the  desire  that  the  share  of  each  leg- 
atee so  dying  should  go  to  the  stirrl^ng  mem- 
ber of  his  or  her  class,  or  to  his  or  ber  next 
of  kin.  The  testatrix  neva  made  herself  the 
stock  or  root  from  whom  the  degree  of  kin- 
ship should  be  computed  or  reckoned  In  as- 
certaloing  who  the  takers  of  any  legacy  would 
be  in  case  of  the  death  of  any  legatee  before 
the  death  of  the  testatrix.  In  that  eveiit. 

And  now,  to  wit,  this  26th  day  of  Septem- 
ber, A.  D.  1894,  the  above-stated  cause  hav- 
ing come  on  to  be  heard  before  the  chancellor, 
and  argument  of  counsel  having  been  heard 
thereon,  and  the  same  having  been  maturely 
considered,  it  Is  hereby  ordered,  adjudged, 
and  decreed  that  the  shares  of  the  said  Olivia 
F.  DIzon,  Anna  Shipley  Dixon,  and  George 
B.  Dlxoo  In  the  estate  of.  and  under  the  will 
ot,  TTflnnah  Shlpl^,  deceased,  did  not  lapse 
ogpon  their  decease  without  Issue  before  the 
said  testatrix,  but  Oie  said  shares  of  the  said 
Olivia  P.  Dixon,  Anna  Siilpley  Dixon,  and 
George  B.  Dixon  descended  and  came  to  and 
upon  their  h^rs  at  law.  to  wit  that  the  said 
shares  of  the  said  Olivia  F.  and  Anna  Ship- 
ley Dixon  descended  and  came  to  and  upon 
their  surviving  i^ter,  EUzabeth  B.  Orth,  and 
that  the  said  share  of  the  said  George  B. 
Dlzon  descmded  and  came  to  and  upon  Th(Hn- 
as  N.  Dlzon,  Mary  Bmma  Dixon,  and  Sallie  B. 
Dixon,  In  equal  shares..  And  that  the  said 
Qdwaid  Bilngbnrat,  Jr.,  executor  of  Hannah 
Shljiley,  deceased,  is  hereby  OTd^ed.  instruct- 
ed, directed,  and  decreed  vrlthln  60  days  from 
the  date  of  tills  decree  to  pay  over  and  deliver 
onto  the  said  Elizabeth  B.  Orth  the  said 
«bares  mtder  the  said  will  of  the  said  Olivia 
F.  Dixon,  deceased,  and  the  said  Anna  Ship- 
ley Dixon,  deceased,  and  unto  the  executor  of 
the  said  Thomas  N.  Dixon,  deceased,  and  unto 
Mary  Emma  Dlxoo  and  Sallie  Dixon,  in  equal 
ataares  or  parts,  the  aald  share  ondtt  said  will 
ot  the  said  George  B.  IMxon,  deceued.  in  ac- 
cordance with  tills  decree.  And  It  Is  forOier 
ordered,  adjudged,  and  decreed  that  the  costs 
In  tills  cause  are  taxed  at  the  sum  of  |68.fi0, 
and  that  the  same  shall  be  paid  by  the  said 
executor,  the  complainant,  ont  of  ttie  general 
funds  of  the  aald  estate. 


(7  IM.  Ch.  asT) 

ALLEN  V.  STBWABT  et  at 

(Ooort  of  Ohancery  of  Delaware.   Sept  IVrm, 
1895.) 

CORPORATIONS—TRANSFER  OP  STOCK— VALID- 
ITY—FAILURB  TO  RBCORD— COI^LATBRAL  SB- 
CURITr-^TTACHINO  CREDITORS'  RIGHTS. 

1.  IT  Dd.  Laws,  c  147,  1  18,  provides  that 
corpwate  stock  uall  be  transferred  on  the 

company's  books  io  the  manner  prescribed  by 
its  charter,  and  that  stock  transferred  as  collat- 
eral security  shall  be  m  entered  on  the  trans- 
fer books.  Hdd,  that  dace  snch  act  does  not 
render  onrecorded  transfers  void,  whtxe  the 
diarter  of  a  corporatloh  contained  no  proridon 


for  the  entr;  of  stock  traiufers,  the  transfer  nt 
its  stock  as  collateral,  without  entry  on  the 
books,  was  valid  as  against  tbe  former  stock- 
holder's  attaching  creiitOTa. 

2.  Since  the  books  of  a  corooration  are  not 
open  to  the  public,  the  fact  that  a  debtor,  oa 
aasignisz  bis  stock  In  a  corporation,  failed  to  re- 
cord sQca  assignment,  does  not  render  the  same 
invalid  as  to  creditors  because  they  had  no  no- 
tice tliereof. 

Injunction  by  J^u  L.  Allen  against  Theo- 
dore Stewart  and  another  to  restrain  defeoO- 
ants  from  selling  certain  stock  under  an  at- 
tachment.   Injunction  granted. 

Harry  Emmons,  for  complainant.  J.  W. 
Ponder,  (Or  lespondoota. 

WOLGOTT,  Gh.  Ohailes  William  Edwards, 
being  the  owner  of  200  shares  of  the  capital 
stock  of  QiB  Jonmal  Prlntbig  Company,  a 
aHporatl<m.  ■aaiev  the  laws  ot  the  state  of 
Delaware,  represented  the  CKtlflcatea  of 
said  company  numbered  11.  12,  and  13,  re- 
spectively, and  being  Indebted  to  the  com- 
plainant in  a  large  snm  of  mon^,  to  wit, 
$16,000,  did  on  tlie  Ith  day  of  8ei>tembu;  A. 
D.  188^  execute  an  assignment  of  the  siUd 
200  shares  of  the  aald  capital  sto^  onto  the 
said  complainant  as  secorlty  for  said  indebt-  - 
edneas,  with  a  power  ot  attorney.  In  Uank. 
to  sell,  assign,  transfer,  and  set  over  all  or 
any  part  of  said  stock,  and  to  make  and  exe- 
cute all  necessary  acts  ot  assignment  and 
transfer  thereof,  and  did  deliver  said  certifi- 
cates of  sto<^  into  the  possession  ot  the  com- 
plainant, who  now  holds  them.  The  said 
Charles  William  Edwards  was  the  president  of 
the  aald  the  Journal  Printing  Company,  and 
was  at  once  duly  notified  of  said  assignment 
and  poww  ot  attorney,  and  of  the  delivery  of 
said  OKtlflcates  to  the  conqOalnant  At  the 
time  of  the  assignment  and  d^very  of.  the  said 
certificates  of  stock  as  aforesaid,  the  said  com- 
plainant and  the  said  Edwards  entered  into 
an  agreemocit  which,  after  reciting  an  objec- 
tion made  by  the  said  Edwarda,  that  ttie  se- 
curities wUch  repreaoited  the  original  Inddttt- 
edness  were  tainted  with  nauiy,  and  that  the 
aame  was  afterwards,  by  motnal  agreement, 
removed  by  deducting  from  the  original  In- 
debtedness the  sum  alleged  to  be  usurious,  and 
by  the  execution  and  dellvray  of  a  bond  and 
warrantof  attorney  by  the  said  Edwards  to  tbe 
complainant,  bearing  date  September  4,  1894, 
for  the  real  debt  of  911^400,  the  amount  ac- 
knowledged to  be  the  true  debt;  and  also  after 
reciting  that  the  200  shares  of  the  said  stock 
had  been  assigned  as  collateral  security  for  the 
payment  of  the  said  bond,  as  well  as  a  certain 
life  insnranoe  policy  Issued  by  the  Bqulteble 
Life  Aasnrance  Society  of  the  United  Stetes 
on  tbe  life  ot  the  said  Edwards,  for  tbe  sum 
of  $10,000,— provided  that  tbe  said  complain- 
ant would  not  Interfere  In  any  manner  with 
the  said  Edwards  In  the  control  of  tbe  said 
company,  or  enteir  said  bond,  so  long  as  the 
conditions  thereof  were  complied  with  bj 
the  said  Edwards,  and  that  tbe  said  securi- 
ties were  to  be  relianaferred  and  delivered  tv 
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to  the  said  Edwards  immediately  iipon  bb 
payment  of  the  said  debt,  and  also  that,  ap- 
on  the  payment  of  fl.OOO  of  said  whole  debt. 
10  of  the  said  200  shares  of  stock  should  be 
retransferred  to  the  said  Edwards;  and  pro- 
Tided,  also,  that  upon  a  failure  for  80  days 
by  the  said  Edwards  to  comply  with  any  of 
the  conditions  named  In  said  bond,  or  to  keep 
said  life  Insnrance  policy  fully  pEUd  up,  ac- 
cording to  the  conditions  thereof,  the  said 
bond  should  thereupon  become  Immediately 
doe  and  [nyable,  and  the  assignment  of  said 
shares  of  stock  and  of  the  said  life  Insurance 
policy  should  become  absolute;  and  still  fur- 
ther [nwTlded  that,  upon  fftDure  as  aforesaid, 
the  complainant  might  sell  the  said  shares  of 
stock,  and  If  there  should  be  any  balance,  over 
and  above  the  sum  due  on  the  bond,  from  the 
proceeds  of  the  sale,  should  account  for  the 
same  with  the  said  Edwards.  In  the  m<mtb 
of  December,  1894,  a  fieri  facias,  with  a  clause 
of  attachment  annexed  (being  No.  27.  as  of  the 
February  term  of  the  superior  court  In  and  for 
Newcastle  county,  A.  D.  1806),  was  issued  up- 
on a  judgment  recovered  by  Theodore  Stew- 
art, one  of  the  defendants  In  this  cause,  against 
the  said  Edwards  (the  said  Judgment  being  No. 
Ill,  as  of  the  November  term  of  said  court,  A. 
D.  1894),  and  the  said  200  shares  ot  stock 
were  attached;  whereupon  the  said  diaries 
William  Edwards,  as  president  of  the  said 
Journal  Printing  Company,  left  with  the  sber^ 
iff  of  Newcastle  county  the  following  certifi- 
cate: "This  Is  to  certify  ttiat  there  are  200 
shares  of  stock,  represented  by  certificates  Nos. 
11. 12,  and  IS,  standing  upon  the  books  of  this 
company  in  the  name  of  Charles  William  Ed- 
wards; but  notice  of  the  assignment  of  said 
shares  by  the  said  CSurles  \inillBm  Edwards 
was  received  by  this  company  on  or  before  the 
fourth  day  of  September,  A.  D.  1894,  although 
no  transfer  thereof  has  as  yet  been  made  on 
the  books  of  the  company.  [Signed]  Journal 
Printing  Company,  1^  Charles  William  Ed- 
wards, President." '  At  the  February  term,  A. 
D.  1886.  of  the  said  superior  court,  an  order 
was  obtained  for  the  sale^of  said  stock,  and  In 
pursuance  of  which  the  said  sherlCT  advertised 
said  stock  for  sale,  to  be  sold  on  the  17th  day 
of  March.  1886,  at  2  o'clock  p.  m.  After  the 
Issuance  of  the  said  fieri  facias,  witb  the 
clause  of  attachment,  and  after  the  making  of 
the  certificate  aforesaid  by  the  president  of  the 
Journal  Printing  Company,  and  before  the  day 
fixed  for  the  sale,  the  said  Cbarles  William 
Edwards  defaulted  In  the  payment  of  the 
premium  due  on  the  said  life  insurance  policy; 
thus  violating  the  condition  of  the  said  agree- 
ment entered  Into  by  him  with  the  complain- 
ant as  aforesaid.  Neither  the  charter  nor  the 
by-laws  of  the  said  Journal  Printing  Company 
contains  any  provision  requiring  the  assign- 
moit  of  its  stock  to  be  made  upon  Its  books. 

In  the  said  bill  the  complainant  prayed  as 
foHowa:  First  that  the  complainant  may  be 
declared,  adjudged,  and  decreed  to  be  the 
real  and  sole  owner  of  the  said  shares  of  sto<^; 
second,  that  the  said  defendants  may  be  per- 


petually enjoined  from  selling  under  the  said 
order  of  the  said  superior  court  the  said  shares 
of  stock,  or  any  portion  thereof  or  any  Inter- 
est therein,  and  also  that  a  preliminary  Injunc- 
tlom  may  Issue;  third,  that  the  complainant 
may  be  permitted  and  directed  to  sell  said 
shares  of  stock  In  acawdance  with  said  agree- 
mcnt 

The  only  question  that  I  shall  consider  In 
disposing  of  this  rule  Is  the  one  Involving  the 
efTect  of  the  transfer  of  the  shares  of  stock  by 
Ekl wards  to  the  complainant,  independently  of 
the  agreement  contemporaneous  therewith,  up- 
on the  rights  of  Stewart,  the  attaching  cred- 
itor, one  of  the  defendants  In  this  cause;  or, 
In  other  words,  did  the  simple  assignment  and 
delivery  by  Edwards  to  the  complainant  of  the 
certificates  of  the  200  shares  of  stock  vest  In 
him  a  title  superior  to  any  rights  which  the 
attaching  creditor,  Stewart,  gained  by  his 
process,  or  was  It  necessary  that  the  assign- 
ment of  the  shares  should  have  been  made  up- 
on the  bool^  of  the  Jouioial  Planting  Com- 
pany? In  the  statement  of  facts  In  the  bill, 
and  not  denied  by  the  defendants,  It  Is  al- 
leged that  nothing  Is  contained  either  In  the 
charter  or  the  by-laws  of  this  corporation  re- 
quiring that  tbe  transfer  of  shares  of  stock 
be  made  ui>on  Its  books.  Despite  this  fact, 
however,  It  is  urged  by  the  solicitor  for  the 
defendants  that  the  provision  of  section  18, 
c.  147,  17  Del.  Laws,  entitled  "An  act  con- 
cerning private  corporations"  (Rev.  Code,  p. 
676),  makes  such  an  assignment  necessary  to 
vest  title  in  a  transferee.  l%e  provision  re- 
ferred to  Is  as  follows:  "Tbe  sbares  of  stock 
In  every  craporstlon  tn  this  state  shall  be 
deemed  penonal  property,  and  sball  be  trans- 
ferable  on  tbe  books  of  the  corporation  In  such 
manner  as  the  by-laws  may  provide,  and 
whenevtf  any  transfer  of  shares  sball  be  made 
for  collateral  security,  and  not  absolutely,  the 
same  shall  be  so  expressed  In  the  entir  of 
such  transfer."  This  contention  of  the  solicit- 
or for  the  defendants  might  be  met  with  the 
reply  that  the  very  provision  which  states 
that  the  shares  of  stock  shall  be  transferable 
upon  the  books  of  the  corporation  also  ex- 
pressly stipulates.  In  the  continuation  of  the 
very  same  sentence,  that  this  transfer  shall 
be  made  "In  such  manner  as  Is  provided  for 
In  the  by-laws  of  the  corporation."  and  that. 
Inasmuch  as  no  manner  of  assignment  what- 
ever is  provided  for  In  the  by-laws  of  the 
Journal  Printing  Company,  this  provision  of 
tbe  general  statute  Is  inapplicable.  Assum- 
ing, bowevor,  that  the  by-laws  of  the  Journal 
Printing  Company  did  contain  a  provision  de- 
fining a  mode  of  transferring  Its  shares  of 
stock  upon  Its  books,  yet  I  do  not  think  that 
that  mode  of  transferring  the  shares  would 
be  exclusive  ot  all  other  modes,  unless  the 
charter  or  some  general  law  negatived  any 
other  mode  of  transfer.  In  the  absence  of 
any  statutory  provision  or  of  a  by-law  upon 
the  subject,  shares  of  stod£  In  a  corporation 
are  transferable  as  any  chose  In  action;  and. 
like  them,  the  transfers  of  stodc  may  be 
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either  legal  or  equitable.  It  La  true  that  an 
equitable  transfer  cannot  be  enforced  at  lav 
in  the  name  of  the  traasf  eree,  bat  it  can  be  so 
enforced  in  a  court  of  equity.  For  example, 
*  bond  assignable  b?  Its  rery  terms,  the  as- 
signment of  which  by  our  act  of  assembly 
requires  the  ceremony  of  &  seal  and  one  wit- 
ness to  authorize  the  assignee  to  maintain  a 
suit  in  bis  own  name,  may  neTertheless  be 
transferred,  without  the  formaUtr  of  a  seal 
or  witness,  so  as  to  exempt  It  from  attach- 
ment process  In  the  hands  of  a  bona  fide  pur- 
chaser or  transferee.  .  I  can  see  no  reason  for 
giving  a  provision  in  any  statute  like  the  one 
referred  to  auch  a  strict  construction  as  that 
contended  for.  If  such  were  the  ratablished 
rule  ot  constimctlon,  the  facilities  for  the  ne- 
gotiation of  loans  and  oth^  commercial  trans- 
actions upon  the  basis  of  shares  of  stock  in 
corporations  would  be  very  seriously  Impair- 
ed. The  spirit  of  the  whole  statute  negatives 
any  such  narrow  construction.  ProTlsions 
similar  to  the  one'  quoted,  when  'found  elthor 
In  the  charter  Itself  or  In  the  by-laws  or  In 
some  general  statute,  have  been  held  by  the 
most  learned  text-book  writers  and  the  most 
eminent  Judges  as  applicable  only  to  the  re- 
lation existing  between  the  corporation  and 
Its  Btoclchoider8,^to  the  questions  who  shall 
vote,  to  whom  dividends  shall  be  paid,  and 
to  enable  the  corporation  to  protect  any  lien 
It  may  have  upon  the  stock,  as  between  itself 
and  a  stockholder  Indebted  to  it  It  is  cer- 
tainly dlGBcult  to  conceive  how  any  other  con- 
struction can  be  given  to  such  a  provision. 
Surely,  not  on  the  ground  of  public  policy. 
The  requirement  tliat  transfers  of  stock  shall 
be  made  upon  the  books  of  the  corporation 
can  by  no  possltdUty  be  of  benefit  to  any 
other  peraon  than  a  stockholder  of  the  corpo- 
ration Itsdf,  for  tiie  simple  reason  that  sndi 
transfeiB  are  as  secret  and  as  private  In  th^ 
nature,  so  far  as  the  public  la  concerned,  as 
would  be  the  private  delivery  of  a  etoc^  cer- 
tificate from  the  pocket  of  one  Individual  to 
that  of  another.  The  books  of  a  corporation 
are  private.  They  are  not  public  records  open 
to  the  inspection  either  of  the  public  or  a  cred- 
itor of  one  of  the  stockholders,  and  the  strict- 
est requirement  that  transfers  of  stock  be 
made  upon  the  books  could  give  no  notice  to 
any  Individual  outside  of  the  stockholders 
themselves.  Therefore  the  contrition  that 
the  transfers  of  shares  of  stock  should  be 
made  upon  the  books  of  the  corporation,  upon 
the  ground  that  such  transfers  give  to  the  act 
greater  publicity,  and  thereby  prevent  mem- 
bers of  the  corporation  from  obtaining  false 
credit^  utteriy  ftflls  to  the  ground.  If  further 
argument  were  needed  to  prove  the  untenabil- 
Ity  of  the  position  assumed  by  the  defend- 
ants' solicitor.  It  would  be  found  In  the  fact 
that,  prior  to  any  statutory  enactment  ren- 
dering shares  of  stock  liable  to  attachment 
process,  provisions  similar  to  the  one  now  un- 
der consideration  were  weil-nigh  unlveraally 
Incorporated  in  the  charters  or  by-laws  of  all 
corporatlous;  thus  substantiating  the  position 


that  I  have  taken,  that  they  were  designed 
to  apply  simply  to  relations  iKtween  the  cor- 
poration Itself  and  its  stocldiolders. 

The  broader  and  more  liberal  view  of  this 
provision  Is  fully  sustained  by  the  last  para- 
graph of  section  22  of  the  generaJ  statute  cit- 
ed by  the  solicitor  for  the  defendants.  It  is 
as  follows:  "The  stock  ledgers,  or,  If  there 
be  none,  then  the  transfer-books  ot  the  ctHn- 
pany,  shall  be  the  only  evidence  as  to  who 
are  the  stocl^bolders  entitled  to  examine  such 
lists  [voting  lists],  or  the  books  of  the  com- 
pany, or  to  vote  in  person  or  by  proxy  at 
any  election."  Herein  are  to  be  found  the 
reasons  for  the  Insertion  of  the  paragraph  in 
section  18  making  provision  for  the  transfer 
of  shares  or  certificates  of  stock  upon  the 
books  of  the  corporation.  The  legislature 
deemed  it  proper  to  make  the  transfer  books 
of  the  company.  In  the  absence  of  stock  ledg- 
ers, the  only  evidence  as  to  who  Is  entitled  to 
examine  the  voters'  lists,  the  books  of  the 
company,  and  to  vote  at  any  election.  If  the 
l^slature  bad  not  provided  a  means  wbm- 
by  the  stock  might  be  transferred  upon  the 
books  of  the  company,  It  would  have  placed 
itself  In  the  absurd  position  of  requiring  a 
particular  kind  of  proof  of  certain  facts,  with- 
out making  any  provision  for  obtaining  that 
proof.  The  conclosion  seems,  therefore,  irre- 
sistible, that  the  Interest  of  the  general  public 
contended  tor  by  the  solicitor  for  the  defoid- 
ants  did  not  enter  the  scope  of  the  leglalatlTe 
intent.  Inasmuch  as  the  recital  of  the  reasons 
for  the  former  provision  Is  expressly  rMtrlct- 
ed  to  rations  existing  only  betweai  the 
stockholders  and  Uie  corporation  Itself. 

The  Oaiifomla  cases  cited  by  the  defend- 
ants' solicitor,  and  so  confidently  relied  on  by 
him,  do  not  sustain  bis  oontentiim.  l>ecanM 
there  Is  no  analogy  betwen  the  California 
statute  and  that  of  our  state.  The  Califor- 
nia statute.  In  Its  phraseol<^,  differs  radical- 
ly from  ours.  The  former  provides  that  "no 
transfer  of  stock  shall  be  valid  for  ai^  por^ 
pose  whatevw  except  to  rrader  the  person 
to  whom  It  shall  be  transfored  liable  for  the 
debts  of  the  company  according  to  the  provi- 
sions of  this  act.  until  it  sliall  be  entered 
therein  [the  books  of  the  corporatijn]  as  r^ 
quired  by  this  statute,  by  an  enti-y  showing 
to  and  from  whom  transferred."  St  ISSS. 
87,  I  9.  Our  statute  simply  provides  that 
shares  of  stock  "shall  be  transferable  upon 
the  books  of  the  ecnporation  in  such  mannra 
as  the  by-laws  may  provide."  There  is  no 
language  in  It  to  make  the  statutory  mode  ot 
transferring  stock  exclusive  of  any  othvs 
mode,  as  tliat  employed  In  the  California 
statute.  The  case  of  Fisher  v.  Bank,  5  Oray, 
373,  is  also  relied  upaa  as  authority  for  tha 
narrow  rule  of  construction  Insisted  upon  in 
this  case.  Here,  however,  we  are  again  con- 
fronted with  an  equally  wide  dilTerraice  in 
the  language  of  the  Massadiuaetts  statute 
and  that  of  our  own.  The  paragraph  in  the 
Massadiusetta  statute  providing  for  the  trana* 
ten  of  shares  of  stock  in  a  corporation  ez- 
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presslj  declares  ttkat  aucb  shares  are  trans- 
ferable onlf  on  the  books  of  the  corporatloa. 
Chief  JoBtlce  Bbaw,  In  constrains  this  para- 
graph of  the  statute,  lays  stress  upon  the 
word  *N)nl7,**  as  negatlrlng  any  other  mode 
«f  transfer.  The  learned  Jadge  said  "that  the 
word  'only*  carries  an  ImpUcatloa  as  itrong 
as  negative  words  conld  make  It  It  was  not 
to  prescribe  one  mode,  leaving  others  unaf- 
fected. It  made  that  mode  exclusive."  The 
same  criticism  applies  with  equal  force  to  the 
Illinois  cases,  and  nearly.  If  not  all,  the  other 
cases,  cited  by  tbe  solicitor  for  the  defendants, 
because  of  the  manifest  variance  between  the 
statutes  of  those  states  and  of  our  own  state. 
The  rule  Is  therefore  made  absolute,  and  a 
preliminary  Injunction  as  prayed  for  Is  or> 
dared. 


EQUITABLK  GUARANTEE  St  TRUST  CO.  T. 

ROGERS  et  al. 
(Court  of  Chancery  of  Delaware.   Sept.  Term, 
1SQ5.) 

WIUjS— CONSTRUCTION— TR08T  BSTATSS-UI- 
COMB-CORPUS  OP  HSTATB-RB- 
8IDUART  ESTATE. 

1.  Testator  gave  to  hia  executors,  in  tnut, 
all  hlfl  estate  except  a  certain  portion,  aod  di- 
rected that  it  Bhould  be  held  In  buik  until  the 
eldest  child  became  21  years  of  age,  and  that  the 
iBcoUfc  thereon  should  be  held  in  like  manner  for 
the  same  period,  subject  to  tbe  payment  of  so 
mudi  thereof  as  necessary  for  the  support  and 
education  of  hlfl  children;  that  the  whole  estate, 
without  the  property  above  excepted,  shoold,  on 
tbe  eldest  child  attaining  the  age  of  21  years,  be 
divided,  equally  among  ala  chlldreD,  aod  the  in- 
come of  eadi  share  held  separately,  and  the  In- 
come on  the  shares  of  his  two  dangbters  should 
be  paid  to  them  during  their  nataral  lives  on 
fhm  arriving  at  tbe  age  of  21  years.  13ie  in- 
come oa  the  estate  utftil  the  division  exceeded 
the  Mpendltnres  for  the  support  snd  education 
of  the  diildren.  Mo  direction  was  tfven  as  to 
the  distribation  of  this  excess,  nor  were  the  trus- 
tees required  to  hold  it  as  a  separate  fond  tat 
any  purpose.  Etld,  that  such  excesa  should  be 
held  as  part  of  the  corpus  of  the  respective  trust 
estates,  snd  not  as  Income,  but  that  the  excess 
which  accumulated  on  the  younger  daughter's 
estate  since  the  division  and  until  she  readied 
her  majority  should  be  paid  to  her  as  income. 

2.  Testator  gave  certain  property  to  his  ae<s 
uton  in  trust  for  the  use  of  his  widow  and  son* 
and  slso  provided  for  an  annuity  to  tbe  widow, 
to  be  derived  from  property  set  spart  for  that 
purpose,  and  directed  that  his  residuary  estate, 
should  be  held  in  trust  for  his  children,  and  that 
the  executors  sbonld  stand  possessed  of  the  ac- 
cumulations and  tbe  Income  the«of  on  and  for 
the  same  trusts.  Certain  etnporation  stock  was 
set  apart  to  produce  the  widow's  snnidty.  The 
yesriy  earnings  and  profits  of  such  stock  which 
had  not  beMi  distributed  in  dividends  exceeded 
ne  widow's  annuity.  Held,  that  such  access, 
Mng  accumolatlons  of  tiie  rmduair  estate,  was 
part  aC  the  corpus  of  the  trust  fond,  and  not  in- 
come. 

3.  Testator  devised  certain  property  In  tmst 
tor  the  use  of  his  widow  snd  bod,  and  also 
IKOTlded  for  an  annoity  to  tbe  widow,  to  be  de- 
rived from  property  set  apart  for  that  puipose, 
aod  declared  that  his  residuary  estate  should  be 
tiie  whole  of  his  estate,  except  the  portion  de* 
vised  for  tbe  use  of  tbe  widow  and  son  and  tbe 
amount  necessary  to  raise  the  annuity.  The 
trustees  set  apart  more  property  than  neceasary 
to  raise  the  annuity.  Bud,  that  such  excess  was 


a  part  of  the  residuary  estate,  since  tbe  trustees 
hsd  only  authority  to  set  apart  a  snffldent 
amount  to  raise  the  annuity. 

Bill  by  the  Dqultable  Guarantee  &  Tmst 
Company,  trustee  under  the  will  of  Theodore 
Rogers,  deceased,  against  Mary  N.  Rogras  and 
others,  for  Instructlona  aa  to  tiie  dlstribntloB 
of  certain  funds. 

W.  a  Spniance  and  0.  M.  OnrtlB,  for  com- 
plainant. George  Gray  and  H.  H.  Ward,  for 
req^ndents. 

WOLCOTT,  Oh.  Theodore  Rogers,  late  of 
Newcaatie  hundred.  In  Newcastle  county,  and 
state  of  Delaware,  died  during  the  month  of 
October,  A.  D.  1871,  having  first  made  and 
published  his  last  will  and  testament,  bearing 
date  the  l«th  day  of  January.  A.  D.  1807, 
which  was  duly  admitted  to  probate  by  the 
register  of  wills  In  and  for  said  county.  The 
testator,  by  his  will,  appointed  his  three  brotb- 
ers,  Jason  Rogers,  Jacob  S.  Rogers,  and  Co- 
lumbus B.  Rogers,  executors  and  trustees 
thereunder.  Letters  testamentary  were  In 
due  form  of  law  Issued  unto  Jacob  S.  Rogers 
iind  Columbus  B.  Rogers,  the  surviving  ex- 
ecutors under  said  will,  who  accepted  the  trust 
therein  created;  the  said  Jason  Rogers,  tbe 
other  executor,  having  predeceased  the  tes- 
tator. By  said  will  the  testator  gave,  be> 
queathed,  and  devised  all  his  estate,  real,  per- 
sonal, and  mixed,  whether  In  the  state  of 
Delaware  or  elsewhere,  now  in  possession  or 
hereafter  to  be  acqolred,  unto  his  said  three 
brothers,  the  survivor  or  Smrivors  of  them, 
subject  to  tbe  following  uses,  purposes,  and 
trusts:  (1)  In  tmst  to  bold  his  mansion, 
farm,  and  all  the  personal  property  situated 
thereon  for  tbe  sole  use  and  benefit  of  his 
wife,  for  the  term  of  her  natural  life,  or 
during  widowhood,  and  after  her  death  or 
marriage  for  the  use  of  bis  son,  Theodore  B. 
Rogers,  until  he  shall  have  attained  his  ma- 
jority; and  BO  soon  as  be  shall  arrive  at  tbe 
age  of  21  years,  or  If  he  shall  have  arrived 
at  the  age  of  21  years  when  the  marriage  or 
death  of  bis  said  wife  occurs,  then  to  grant, 
convey,  and  deliver  the  same  to  his  ssid  son, 
TheodMe  B.  Rogers,  absolutely;  but  If.  after 
the  marriage  or  decease  of  bis  said  wife,  bis 
said  son  shall  die  before  arriving  at  t^e  age 
of  21  years,  tb^n  the  same  to  fall  Into  liia 
residuary  estate;  and,  if  his  said  wife  shall 
survive  his  said  son,  then  at  her  marriage  or 
death  the  same  shall  fall  Into  and  become  a 
part  of  his  residuary  estate.  In  trust  to 
pay  esch  and  every  year,  out  of  the  Income 
of  his  estate,  to  his  wife,  Mary  N.  Rogers,  so 
long  as  she  shall  live  and  remain  his  widow, 
tbe  sum  of  ^,000,  to  be  paid  to  her  In  two 
equal  semiannual  payments,  tbe  first  payment 
to  be  made  within  six  months  after  his  death; 
and  after  the  marriage  or  decease  of  his  said 
wife  so  mucb  of  tbe  capital  of  his  estate  as 
may  have  been  held  to  answer  said  annuity 
shall  also  fall  Into  and  become  a  part  of  bis 
residuary  estate.  (3)  In  trust  to  hold  all  the 
rest  and  residue  of  his  estate,  mder  and  aub- 
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a  part  of  the  principal  or  corpus  of  their 
^spectlve  trust  estates?    To  determine  this 
.>if.stIoii,  It  Is  proper  to  consider,  In  the  first 
from  what  period  the  children  of  the 
<Mtor  wert  entitled  to  a  definite  share  of 
Income  produced  by  the  corpus  of  the 
iHt  estate  under  the  language  In  which  the 
.:^t  is  expressed.   It  must  be  borne  In  mind 
:;t  the  whole  estate  of  the  testator,  except 
.  rtafn  realty  and  p^onalty  given  In  trust 
T  the  special  use  and  benefit  of  the  widow 
son,  and  the  amount  necessary  to  raise 
'^10  widow's  annuity,  was  to  be  held  In  bulk 
.[iUl  the  eldest  child  attained  the  age  of  21 
^  <>ars.   The  income  was  also  to  be  bdd  In  like 
uanner  for  a  like  j>»iod,  subject  to  the  pay- 
.i^nt  thereout  <^  so  much  thereof  as  the  trus- 
■■■>'ii  might  deem  proper  for  the  support  and 
-  bication  6f  testator's  wife  and  children,  or 
[le  legal  Issue  of  any  deceased  child  or  chll- 
.roD.    The  eldest  chOd,  Mrs.  Du  Pont,  com- 
. 'ted  her  twenty-first  year  May  4,  1S79,  at 
iiich  time  the  resldoaxy  estate  was  to  be  dl- 
k'd  Into  as  many  shares  or  parts  as  there 
.;ht  be  children,  and  deceased  children  lear- 
'  'j;  lawful  issue  at  the  time  of  the  division; 
.il  thereafter  the  Income  earned  by  each 
'  those  shares  was  to  be  held  by  the  trus- 
separately,  and  not  thrown  into  a  com- 
11  fimd.   The  testator  had  only  three  chil- 
li, all  of  whom  were  living  at  the  time  the 
:-ion  was  to  hare  been  made;  thus  mak- 
tbe  fund  divisible  Into  three  equal  parts 
'li.ires.   It  is  Immaterial,  however,  for  the 
!  tiilnatlon  fit  this  cause,  whether  the  whole 
'']('  residuary  estate  was  so  divided  at  the 
•  ■i}  prescribed  by  the  will  or  not,  inasmuch 

■  eomes  within  the  principle  that  whatever 
.1  to  be  done  Is  considered  in  equity  as 

■  And  for  the  sake  of  convenience  H  may 
':ited  here  that  the  residuary  estate  was 
w  hole  estate,  diminished  by  the  separa- 
therefrom  of  tlie  portion  devised  to  the 

>\v  and  son,  and  so  much  only  as  would 
'  I'l  essary  to  produce  the  widow's  annuity. 
>..'ill.  therefore,   throughout  this  opinion, 
I  t  be  excess  of  capital  held  by  the  trustees 
i!ie  use  of  the  widow  during  her  life  or 
.'iwhood  as  a  part  of  the  residuary  estate, 
further  on  It  Is  more  elaborately  noticed, 
the  admissions  and  exhibits  in  this  cause  It 
■ioars  that  the  income  thus  held  in  bulk  ex* 
lied  the  expenditures  In  behalf  of  the  sup- 
I  and  education  of  the  children.  Conse- 
;t>nt]y,  between  the  death  of  the  testator 
.  hich  occurred  In  October,  1871)  and  the 
«!riod  for  division  the  ^innual  excesses  of  In- 
ome  aggregated  a  large  amount.   What  that 
;imount  now  is,  however,  Is  not  important  to 
t-onslder,  as  we  are  endeavoring  only  to  dis- 
cover the  principle  by  which  to  determine  its 
quality,  whether  capital  or  income.    The  tes- 
tator evidently  contemplated  the  existence  of 
an  unexpended  Income  In  the  hands  of  the 
trustee  every  year  after  they  assumed  the  re- 
sponsibility of  administering  and  executing  the 
several  trusts  Imposed  i^n  them;  but,  not- 
withstanding  this,  he  gave  no  direction  to  dl»-^ 
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ject  to  tbe  folluwtng  Interests,  purposes,  and 
trusts;  that  Is  to  say,  In  trust  to  apply  so 
much  of  the  Income  thereof  as  Hie  trustees 
may  deem  proper  to  the  support  and  educa- 
tion of  his  children,  and  the  Issue  of  any  de- 
ceased child  or  chlldrra,  daring  their  re- 
spectire  mlnoritlea.  (4)  In  trust,  whm  his 
flnt  diUd  shall  have  attained  t!ie  age  of  21 
years,  to  dlTtde  hJs  resldnary  estate,  which 
be  defines  to  be  "bis  whole  estate,"  except 
that  portion  tiiweof  derlsed  In  tbe  first  sec- 
tion of  bis  yfiU  for  tbe  use  of  his  wife,  Mary 
N.  Rogers,  and  bia  son,  Theodore  B.  Rogers, 
and  ezc^t^  further,  soch  principal  or  capital 
sum  as  may  be  sufficient  to  produce  tbe  year- 
ly bequest  tfirea  and  grauted  to  his  said  wife, 
if  she  shall  then  be  his  widow.  Into  so  many 
parts  or  shares  as  there  may  be  children  and 
deceased  dhlldren  leaving  lawful  Issue  at  the 
time  of  tbe  dlrlalon.  Tbe  testator  then  di- 
rected as  foUows:  "And  n  my  dane^ters 
respecUvely  arrive  at  twen^-one  years  to  pay 
over  to  them  respectively  tiie  Income  of  their 
respective  shares  of  my  estate  for  and  during 
their  natural  lives,  upmi  tbelr  own  receipts 
ooly,  and  for  their  separate  use  and  benefit, 
free  from  tbe  contnol  of  any  husband;  tbe 
payments  to  be  made  annually,  or  oftener,  as 
the  same  may  become  due."  Then  foUows  a 
limitation  over  aft^  tiie  decease  of  any  of 
his  daughters  to  such  uses  as  she  ^all  by 
will  appoint,  and.  In  default  of  saeh  appoln^ 
men^  to  distribute  bet  share  amtmg  her  chil- 
dren, etc.  By  Item  6  be  cxdered  his  executors, 
In  their  dlscretkm,  to  convert  Into  mon^  any 
of  his  residuary  estate,  real  or  personal,  and 
reinvest  the  same  in  certain  prescribed  se- 
curities. Iton  7  provides  as  fofiows:  "I  here- 
by declare  that  my  said  executon  shall  stand 
possessed  of  the  accumulations  of  my  resid- 
uary estate  and  tbe  Income  thereto,  upaa  and 
for  the  same  troBte  and  subject  to  the  same 
dedarathnu  hereinbefore  made  concerning 
the  estate,  or  part  or  share  of  my  estate,  from 
which  such  accumulations  AaU  have  inroceed- 
ed."  Item  S  Is  as  follows:  "I  declare  that. 
If  any  portiw  of  my  estate  Aall  fall  into  and 
beccHue  a  part  of  my  residuary  estate  after 
the  period  of  division  mentliHied  in  section  4, 
then  the  same  shall  be  sut^ect  to  division  and 
dlstributiMk,  and  held  and  urigned  In  Uke 
manner,  and  for  tiie  same  uses,  aa  are  de- 
clared concerning  the  otiier  part  of  my  resid- 
uary estete."  The  testa1»r  left  to  survive 
him  a  widow,  Mary  N.  Rogers,-  wbo  is  still 
'living  and  unmarried,  and  tiuee  children, 
namdy,  Annie  R.  Du  Ptmt,  Theodore  B.  Rog- 
en,  and  Helen  R.  Bradford,  all  of  whom  are 
still  living,  and  over  21  years  of  age.  On  the 
4th  day  of  May.  A.  D.  1879,  Annie  R.  Du 
Pont,  the  ddest  child  of  the  testatw,  ar- 
rived it  her  majority,  and  the  trustees,  pur- 
suant to  tbe  authority  omtained  in  Item  4  of 
tbe  will,  divided  certain  of  tbe  funds  and  se- 
curities, and  transferred  to  themselves,  as 
trustees  for  each  Alld,  tbe  cash  and  securi- 
ties allotted  to  each  one.  They  retelned  the 
following  securities  to  ralae  the  annuity  for 


the  widow:  Two  hundred  and  fifty  shares  of 
the  Rogers  IxMomotlve  &  Machine  WtHrfcs, 
par  value,  $25,000.  inventoried  at  (31,000: 
334  shares  of  tbe  Patterson  &  Hudson  BaJl- 
road  Company,  par  value,  f 15,700,  Inventoried 
at  $15,700^  363  tfiares  ot  Patterson  &  Ram- 
apo  Railroad  Company,  par  value,  fl8.150,  in> 
ventoried  at  $18,150;  aggregate  appraised 
value,  $04350.  They  also  retained  the  bal- 
ance of  tbe  securities,  amounting  to  $185.- 
477.50,  mder  Uie  general  trust  of  the  wilL 

On  April  16,  1801,  they  made  a  second  dlvl- 
skm  of  ''""h  a  nil  securities  among  tiie  childrai 
of  the  t»tetor,  the  trust  estate  having  greatly 
takcreased  in  value  by  the  accumulations  of  In- 
come and  the  enhancement  In  the  value  of  the 
Investment;  and  retained  for  tbe  general  trust 
the  three  securities  above  named,  which.  In  the 
(Vlidon  of  tbe  trusteeB,  were  then  worth  $552,- 
275,  the  stock  of  tiie  Bogors  Locomotive  &  Ma- 
chine Works  being  estimated  tbem  to  be 
worth  $500,00a  On  June  20;  1881,  upon  their 
own  petition,  Jacob  B.  Rogers  and  Columbus 
R  Rogers  rdlnqulshed  tbe  trusteesh^,  and  the 
Equitable  Guarantee  A  Trust  Company  was 
appoAnted  trustee,  and  the  above-moitloned  se- 
curities were  transferred  to  the  new  trustee. 
Tbe  Rogers  Locomotive  &  Machine  Wotka 
made  regular  semiannual  cash  dividends  tnm 
1872  to  January,  1883,  oi  10  per  cent.,  exc^t 
flrom  July,  1876t  to  July,  1883,  when  tbe  divi- 
dends w«e  6  per  cent  semiannually.  At  a 
meeting  of  the  Hockholders  of  the  Rt^ers  Lo- 
comotive &  Machine  Works  held  February  15. 
1888.  It  was  resolved:  "That  It  Is  the  sense  of 
this  meeting  that  the  offor  of  Robert  S.  Hu{^ 
be  accepted,  and  that  the  board  of  directors 
proceed  to  make  sale  of  the  ^ant  In  acoud- 
ance  with  tbe  detaUs  and  particulars  specified 
In  a  memorandum  of  vie  and  schedule  iwe- 
sented  by  tbe  president  of  this  meeting  and 
that  tbe  board  of  directors  be  autbnlsed  to  ac- 
cept the  sum  ot  $2,750,000  bi  tiie  common 
stock  of  the  Rogers  Locomotive  Company,  In 
payment  of  said  pnverty.  TSiat,  upon  the  sale 
being  made,  as  In  tbe  former  rescthition,  the  di- 
rectors proceed  to  wind  up  and  dluolve  tbe 
corporation  pursuant  to  tbe  dbaitex."  The 
schedule  referred  to  In  tbe  i^ve-quoted  rescdu- 
tlon  Included  a  very  large  amount  of  land, 
buildings,  boilers,  maddnery,  tools,  materials 
on  hand,  water  r^hts,  good  will,  contracts  and 
orders  oa  band,  drawings,  patterns,  and  all 
posonal  pnqwrty  on  tiie  land  of  the  company. 
It  Included  every  asset  of  the  company,  ex- 
cept  cash  and  securities  on  hand,  and  bSla  re- 
ceivable, and-  debts  due  and  owing  to  the 
cfHupany.  The  sale  of  the  plant  was  snbse- 
Quently  consummated,  tbe  company  ceased  to 
do  business,  and  ^oceeded  to  wind  up  Ite  af- 
fairs preparatory  to  a  final  dissolution.  On 
March  7,  1898,  the  directors  resolved  that  a 
(Uvidend  be  >made  to  the  stockholdeTB  of  10 
shares  of  Rogen  Locomotive  Company  on  ev- 
ery share  of  tbe  stock  of  Risers  Locomotive  ft 
Machine  Works,  and  pursuant  to  tills  the  trus- 
tee received  2,500  shares  of  stock  of  Rogers 
Locomotive  Company,  par  $100.    On  Mardi 
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16,  1S06,  tbe  directors  resolved  "that  a  dlTteloD 
be  made  of  100  per  cent,  of  the  cash  assets, 
being  the  amount  of  the  principal  or  par  of 
the  stock,"  pursuant  to  which  the  trustee  re- 
ceived $25,000  hi  cash.  On  March  27,  1803, 
the  directors  resolTed  "that  a  division  be  made 
to  the  stockholders  of  the  following  assets  in 
kind:  Seven^-flve  per  cent,  in  stock  of  Xash- 
TlUe,  Chattanooga  &  St  Louis  Railway  Co.; 
sixty  per  cent  in  stock  Louisville  &  Nashville 
B.  B.  Co.;  forty  per  cent  in  stock  Illinois  B. 
B.*g  leased  lines,"— all  of  which  the  trustee,  in 
doe  course  of  time,  received.  At  eight  other 
times  from  April  3.  1S83,  to  November  IStta 
of  the  same  year,  the  directors  of  the  Rog^ 
Locomotive  &  Machine  Works  adopted  the 
f(^owIng  resolution:  "Resolved,  that  a  fur- 
ther dividend  or  division  of  the  assets  in  liq- 
uidation be  made  of  100  per  cent  In  cash  and 
1441/11  per  cent  in  stock  of  Rogers  Locomo- 
tive Co.,"  pursuant  to  which  the  trustee  re- 
-eelTed  $16,700  In  cash  and  240%  shares  hi 
stock  of  Rogers  Locomotive  Company.  All 
the  payments,  dividends,  and  divisions  made 
to  the  stockholders  shice  Febmaiy  15,  1893, 
were  Indorsed  on  the  certificates  of  256  shares 
of  stock  in  the  Rogers  Locomotive  ft  Machine 
Works. 

It  having  become  very  evident  that  the  cash 
and  securities  received  by  the  trustee,  and  by 
It  held  Cor  tbe  purposes  of  the  genial  trust, 
were  far  In  excess  of  what  was  necessary  to 
raise  the  annuity  of  $5,000  for  the  widow,  tbe 
trustee  filed  a  bill  for  Instructions  as  to  the 
distribution  of  such  excess.  On  the  2d  day 
of  December,  A.  D.  1893,  the  court,  con- 
sent of  the  solicitors  for  the  complainant  and 
defendants,  and  without  prejudice  to  either 
party  as  to  the  further  qneetl<m8  arising  under 
the  pleadings  reserved  for  future  argument  or- 
dered: First  That  $25,000  in  cash  and  $125.- 
000  In  specified  securities  should  be  held  by 
the  trustee  out  of  the  funds  In  Its  possession 
for  the  raising  and  securing  an  annuity  of  $5,- 
000  payable  under  the  will  of  Theodore  B. 
Rogers  to  his  widow  during  her  life  or  widow- 
hood. Second.  That  one-third  of  the  residue  of 
the  undivided  assets  held  by  the  complainant 
as  trustee  be  paid  over  and  transferred  to  the 
eon  of  the  testator  absolutely,  under  the  ex- 
press terms  of  the  will,  and  that  the  excess 
of  Income  arising  from  the  money  and  securi- 
ties BO  ordered  to  be  held  by  said  complainant 
for  the  purpose  of  raising  said  widow's  annu- 
ity above  said  annuity,  and  all  expenses  at- 
tending the  execution  of  said  part  of  said  trust, 
shall  be  paid  over  by  said  trustee  as  Income.  In 
equal  shares,  to  Annie  R,  Du  Pont,  Theodore 
B.  Rogers,  and  Helen  B.  Bradford,  said  testsr 
tor's  children. 

One  of  the  questions  reserved  Is,  are  the  two 
daughters  of  the  testator  entitled  to  have  paid 
to  tbem  their  respective  shares  of  all  excess 
«f  Income  received  In  ordinary  cash  dividends, 
above  tbe  annuity  of  $5,000,  arising  ftom  the 
fund  set  apart  and  held  by  the  original  trus- 
tees to  raise  said  annuity  prior  to  the  order  of 
tbiB  court.  December  2, 1808,  or  It  It  to  be  hM 


aa  a  part  of  the  principal  or  corpus  of  their 
respective  trust  estates?  To  determine  this 
question.  It  is  proper  to  consider,  in  the  first 
place,  from  what  period  the  children  of  the 
testator  wer«  entitled  to  a  definite  share  of 
the  income  produced  by  the  corpus  of  the 
trust  estate  under  the  language  in  which  tbe 
trust  Is  expressed.  It  must  be  borne  In  mind 
that  the  whole  estate  of  the  testator,  except 
certain  realty  and  personalty  given  In  trust 
for  the  special  use  and  benefit  of  the  widow 
and  son,  and  the  amount  necessary  to  raise 
the  widow's  annuity,  was  to  be  held  In  bulk 
until  the  eldest  child  attained  the  age  of  21 
years.  The  income  was  alao  to  be  hdd  In  like 
manner  for  a  like  pwlod,  subject  to  the  pay- 
ment thereout  of  so  much  thereof  aa  the  trus- 
tees might  deem  proper  for  the  support  and 
education  bf  testator's  wife  and  children,  or 
the  legal  Issue  of  any  deceased  child  or  chil- 
dren. Tbe  eldest  child,  Mrs.  Du  Pont,  com- 
pleted her  twenty-first  year  May  4,  1879,  at 
wblch  time  the  residuary  estate  was  to  be  di- 
vided into  as  many  shares  or  parts  as  there 
might  be  children,  and  deceased  chlldrw  tear- 
ing lawful  Issue  at  tbe  time  of  the  division; 
and  thereafter  tbe  Income  earned  by  each 
of  those  shares  was  to  be  held  by  the  trus- 
tees separately,  and  not  thrown  Into  a  com- 
mon fund.  The  testator  bad  only  three  chil- 
dren, all  of  whom  were  living  at  the  time  the 
division  was  to  have  been  made;  thus  mak- 
ing the  fund  divisible  Into  three  equal  parts 
or  shares.  It  Is  immaterial,  however,  for  the 
determination  of  this  cause,  whether  the  whole 
of  the  residuary  estate  was  so  divided  at  the 
period  prescribed  by  the  will  or  not  inasmuch 
OB  It  comes  within  the  principle  that  whatever 
ought  to  be  done  Is  considered  In  equity  as 
done.  And  for  the  sake  of  convenience  It  may 
be  stated  here  that  the  residuary  estate  was 
the  whole  estate,  diminished  by  the  separa- 
tion therefrom  of  tbe  portion  devised  to  tbe 
widow  and  son,  and  so  much  only  as  would 
be  necessary  to  produce  the  widow's  annuity. 
I  shall,  therefore,  throughout  this  opinion, 
treat  the  excess  of  capital  held  by  the  trustees 
for  the  use  of  the  widow  during  her  life  or 
widowhood  as  a  part  of  the  residuary  estate, 
as  further  on  it  Is  more  elaborately  noticed. 
By  the  admissions  and  exhibits  In  this  cause  It 
appears  that  the  Income  thus  held  In  bulk  ex- 
ceeded the  expenditures  In  behalf  of  the  sup- 
port and  education  of  the  children.  Conse- 
quently, between  the  death  of  the  testator 
(which  occurred  In  October,  1871)  and  the 
period  for  division  the^nnnal  excesses  of  In- 
come aggregated  a  large  amount  What  that 
amount  now  Is,  however,  Is  not  Important  to 
consider,  as  we  are  endeavoring  only  to  dis- 
cover the  principle  by  which  to  determine  Its 
quality,  whether  capital  or  Income.  The  tes- 
tator evidently  contemplated  the  existence  of 
an  unexi>ended  Income  In  the  hands  of  tbe 
trustee  every  year  after  they  assumed  tbe  re- 
sponsibility of  administering  and  executing  the 
several  trusts  Imposed  upon  them;  but,  not- 
withstanding this,  he  gave  no  direction  to  dis- 
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tribute  this  excess  as  income  among  the  chosen 
objects  of  his  care  and  bounty,  either  beton 
or  after  the  dlTision.  Neither  were  the  tms- 
tees  required  to  keep  It  as  a  separate  and  dis- 
tinct fund  for  any  general  or  particular  pur- 
pose, as  none  was  Indicated  or  ezpreesed  In 
any  clause  or  part  of  the  wUL  What  object, 
then,  could  there  have  bera  In  continuing  to 
treat  it  as  Income?  None  whatever,  for  the 
children  were  amply  provided  for  up  to  the  i)e- 
rlod  fixed  for  the  dlvfaOon.  If  the  teatatw  had 
■nrrlved  their  minority,  he  could  not  have 
made  a  more  wise  and  Judidons  provlalon  ftor 
them  than  he  did  do  by  his  irilL  If  he  had 
died  Intestate,  the  law  would  bare  made  tlie 
tame-certainly  no  better-^ffovlslon.  In  such 
case  their  guardians  would  have  been  per- 
mitted to  use  only  so  much  of  the  Income  as 
would  have  been  proper  for  tiielr  support  and 
education.  So  that  the  testamentary  provi- 
sion made  was  not  Incompatible  eltha  with 
the  tender  and  generous  Instincts  of  the  parent 
or  the  humane  provisions  of  tiie  law.  This 
excess  of  Income,  therefore,  being  uirestralned 
any  express  or  implied  direction  of  the  tes- 
tator, obeyed  the  law  or  tendency  of  Its  nar 
ture,  and  fell  Into,  and  became  a  part  of,  the 
parent  or  gen«al  estate,  in  which  its  Identity 
as  income  was  completely  lost. 

If  the  view  I  have  taten  needed  re-InfOroe- 
ment.  It  would  only  be  necessary  to  refer  to 
the  language  enq>loyed  by  the  testator  to  de- 
scribe the  whole  of  his  property  devised  and 
bequeathed  In  trust  to  his  executors  for  the 
various  purposes  subsequently  named  In  his 
will,  and  the  language  employed  by  talm  to  de- 
scribe his  residuary  estate  whldi  he  directed 
to  be  divided  as  before  moitloned.  His  entire 
estate,  in  the  clause  creating  the  genoral  trust, 
is  comprehended  under  the  phrase,  "all  my  es- 
tate, real,  personal,  and  mixed,  whether  in  the 
state  of  Delaware  or  elsewhere,  now  In  posses- 
sion or  hi^eafter  to  be  acquired.**  His  residu- 
ary estate  Is  defined  as  "my  whole  estate," 
except  that  portion  thereof  devised  in  the 
fltat  section  of  his  will  for  the  use  of  his  wife 
and  son,  and  except,  further,  such  principal 
or  capital  sum  as  may  be  sufficient  to  produce 
the  widow's  annuity.  There  Is  no  dispute  that 
the  words  "all  my  estete,"  as  used  In  the  one 
case,  Included  Income  as  wdl  as  capltaL  If  ao, 
upon  wliat  ground  can  the  words  *'my  whole 
estate,"  as  used  In  the  other  case,  be  held  to 
be  exclusive  of  Income,  the  only  difference  be- 
ing In  the  words  'W  and  "whole"?  They  are 
both  descriptive  of  the  word  "estate,"  and  are 
equal^  broad  and  comprehensive  in  their  Im- 
port Any  attempt  to  Braw  a  distinction  be- 
tween their  natural  scope  and  effect  would  be 
a  labor  devoid  of  any  discoverable  aim  or  end, 
unless  their  ordinary  signification  la  modified 
or  varied  bF  otha  language  in  the  will.  As 
before  seen,  tiiera  Is  no  language  In  the  whole 
will  to  so  separate  the  capital  from  tbe  Income 
as  to  require  a  special  mention  of  both  by 
their  technical  names,  in  order  to  combine  or 
consolidate  them  Into  one  fimd,  namely,  the 
resIdnaiT''  eatatflb  Again,  at  the  time  of  tbe 


executloii  of  his  wfll  the  estate  ot  the  testator 
no  doubt  consisted  of  both  capital  and  income^ 
the  respective  Identities  of  which  were  Just  as 
capable  of  ascertainment  at  that  time  as  at 
any  time  after  bis  decease.  He  used  ttie  term 
''estate'*  Intelligently,  Intending  to  embrace 
therein  all  his  property  In  whatever  form  It 
may  have  existed,  without  specifically  men- 
tioning the  dasses  and  subdIvlsl<His  of  which 
it  was  composed,  barring  tbe  well-known  l^al 
distinction  between  real  and  personal  pn^terty. 
The  testetor  must  have  known  that.  If  an  ot- 
dlnary  degree  of  prosperity  continued  to  attend 
his  bustnesa  affairs,  his  estate  In  the  hands  of 
the  trustees  would,  when  the  period  fixed  for 
tbe  division  thereof  should  airive,  consist  of 
both  capital  and  Income,  Just  as  his  entire  es- 
tate did  at'lbe  time  of  the  making  of  his  win, 
whether  in  tiu  same  or  In  dlastmflar  propor- 
tions. Therefore,  If  he  had  Intended  to  re- 
strict the  api^Icatlon  of  tba  term  '^estat^**  aa 
used  In  directing  the  division  of  his  residuary 
estete,  to  c^Itel  alone,  or  to  any  partlcalar 
portion  of  his  property,  the  unavoldatde  pre- 
sunqitlon  is  that  he  would  have  used  ai^nv- 
priate  language  to  accomtdlah  that  purpose 
without  leaving  tbe  execntora  or  trustees  to 
grope  tbelr  way  amid  the  subUedes  and  refine- 
ments of  the  law  to  discover  some  bypotiietlcal 
testamentary  Intention.  Had  be  had  such  an 
intention  as  imputed  to  him  by  the  solidtocB 
for  the  respondents,  he  would  naturally  (hav- 
ing fixed  the  meaning  of  the  word  "estete"  by 
Ibe  broad  se^  In  whidi  be  first  used  It}  have 
limited  It  such  restrictive  words  as  **my 
irtiole  estate,  exclusive  of  aocumulatlona  down 
to  date  of  division  then  directed."  But  the  so- 
lldtom  for  the  re^ondente  attempt  to  meet 
this'  view  by  Jnslstlng  that  the  corpus  or  capital 
of  the  estete  must  be  ascertained  as  ot  the 
date  of  the  death  of  the  testetor.  or,  at  the  fur^ 
thest,  one  year  thereafter;  In  othor  words,  the 
residuary  estate  at  the  present  period  of  divi- 
sion. In  contemplation  of  the  testetor,  was  no 
more  than  tbe  corpus  of  the  entire  estate  thus 
ascertained,  less  the  portions  excqtted  there- 
from as  before  mentioned.  In  Hie  argument 
It  was  assumed  that  this  contentfon  was  sus- 
tained by  several  eases  cited  under  appropriate 
beads  in  the  respondent's  brief.  But  a  careful 
examination  of  the  facts  In  those  cases  farces 
the  mind  to  the  condualon  that  the  case  in 
hand  clearly  false  without  the  rule  of  construc- 
tion laid  down  and  approved  In  those  cited. 
This  case  and  those  dted  differ  in  their  es- 
sential facte.  The  latter,  in  eneh  instance, 
grew  out  of  a  gift  or  bequest  of  a  certain  fund 
in  trust  to  pay  tbe  Income  atlsing  thsefrom  to 
certain  persons  during  thdr  lives  absolutely, 
and  at  the  exidraticHa  therottf  to  pay  the  eor- 
pua  to  certain  otb«-  persons  In  tlw  same  man- 
ner. The  payment  of  the  Income  was  made 
Just  as  absolute  as  the  payment  of  the  prln- 
cIpaL  In  none  of  these  cases,  however,  was  a 
definite  time  prescribed  by  the  testatn-  when 
the  Income  should  begin  to  accrue,  or  the  pay- 
ment thereof  to  be  made.  The  coiuts  were, 
tberofor^  Invoked  to  fix  such  tlm^  and  In  do- 
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Ing  to  fixed  It  In  some  Inetancec  at  the  death 
of  the  testator,  and  In  others  one  year  there- 
after,—the  period  generally  allowed  for  the  set- 
tlement of  estates.  The  framer  would  seem  to 
be  more  In  harmony  with  the  true  intent  of  the 
testator  than  the  latter,  since  It  puts  Into  Im- 
mediate effect  the  teatamentary  Intention. 
This  rule  of  construction  Is  certainly  a  Tery 
wise  and  beneficent  one,  as  It  tends,  under  cer- 
tain conditions,  to  prevent  a  partial  abortion 
of  the  testator's  intent;  yet  it  must  not  be 
stretched  so  far  as  to  destroy  the  very  purpose 
It  was  intended  to  serve.  In  the  present  case 
the  testator  did  fix  the  time  (and  this  in  the 
most  definite  manner  possible)  at  which  the  In- 
come should  be  payable  to  his  children,  name- 
ly, at  they  respectively  arrived  at  their  ma- 
jorities. But  he  did  more  than  this;  be  did 
not  leave  his  children  nncared  for  daring  their 
minority,  bu^  on.  the  contrary,  made  ample 
q>eclflc  provision  for  them  during  that  period. 
In  the  light  of  the  parental  care  manifested  by 
the  testator,  and  the  deflnlteneas  of  the  lan- 
guage used,  where  is  the  reason  for  the  appli- 
cation of  such  a  principle  or  rule  of  construc- 
tion? What  Is  the  ground  for  a  Just  and  equi- 
table collision  between  the  Interrats  of  the  life 
beneficiaries  and  the  remaind^men,  as  meas- 
ured and  determined  by  the  express  language 
of  the  testator,  which  calls  for  the  Interference 
of  this  court? 

The  next  question  to  be  determined  Is 
whether  Mrs.  Bradford,  on  her  arrival  at  full 
age,  was  entitled  to  receive  the  unexpended 
Income  which  had  accrued  on  her  share  of  the 
residuary  estate  from  the  period  of  division; 
that  is  to  say,  the  Income  arising  from  the 
one  equal  third  part  of  the  entire  residuary 
estate,  including  the  amount  over  and  above 
that  which  was  actually  necessary  to  raise 
the  widow's  annuity.  The'  testator,  in  Item 
4  of  his  will,  among  other  things,  directs  that 
the  trustees  shall,  as  his  daughters  respec- 
tively arrive  at  21  years  of  age,  pay  over  to 
them  respectively  the  income  of  their  respec- 
tive shares  of  his  estate.  This  is  the  first 
time  that  be  directs  anything  to  be  paid  to 
bis  daughters  directly.  He  does  not  say 
whether  it  is  Income  to  accrue  or  Income 
which  has  accrued.  This  direction  Is  broad 
enough  to  cover  both.  It  Is  true  that  In  Item 
7  of  his  win  the  testator  declares  that  his  said 
executors  shall  stand  possessed  of  the  ac- 
cumulations of  his  entire  estate  and  the  In- 
come thereof  for  the  truste  therein  mention- 
ed. The  accumulations  here  referred  to,  how* 
ever,  relate  to  the  entire  period  covered  by 
the  lives  of  the  life  beneficiaries,  but  the  ac- 
cumulations or  Income  which  we  are  now  con- 
sidering relate  to  a  particular  part  only  of 
that  entire  period,  and  to  a  particular  portion 
of  the  Income.  We  are  therefore  presented 
with  a  case  where  two  Intentions  appear  up- 
on the  face  of  the  will;  not,  however.  In  ma- 
terial conflict  with  each  other,  but  the  one  a 
general  Intent  for  a  general  period,  and  the 
other  a  particular  intent  for  a  particular  peil- 
od  and  a  particular  portion  of  the  estate^  la 


such  a  case  it  Is  manifestly  proper  to  treat 
the  latter,  or  particular,  intent  as  an  excep- 
tion to  the  former,  or  general,  Intent  This 
question  at  least  Involves  such  a  doubt  as 
should  be  resolved  In  favor  of  the  life  bene- 
ficiary Mrs.  Bradford.  I  therefore  direct  that 
such  unexpended  income  shall  be  paid  to  Mrs. 
Bradford  out  of  the  general'  funds  in  the 
hands  of  the  trustee. 

The  remaining  question  is  whether  the  va- 
rious sums  of  money  and  securities  received 
by  the  trustee  upon  the  shares  of  stock  of  the 
Rogers  Locomotive  &  Machine  Works  should 
be  held  by  it  as  part  of  the  principal  or  part 
of  the  Income  of  the  trust  fund.  Thus  far  I 
have  not  Invoked  the  accumulation  clause  In 
aid  of  the  Interpretation  or  construction  of  the 
will.  It  is  certain,  however,  that  the  testator 
must  have  Intended  It  for  some  purpose,  but, 
unless  It  Is  held  to  be  applicable  In  determin- 
ing how  this  large  bulk  of  property  remaining 
in  the  hands  of  the  trustees  shall  be  disposed 
of,  it  would  seem  that  item  7  was  idly  Insert- 
ed In  the  will.  To  give  suc^i  an  Interpretation 
as  would  make  this  section  a  nullity  would  be- 
to  violate  the  fundamental  rule  of  construc- 
tion which  holds  as  sacred  the  full  intention 
of  the  testator.  I  am  iKiund,  therefore,  to 
treat  this  provision  as  of  vital  force  in  con- 
trolling the  distribution  of  this  fund.  Ac- 
cordingly it  remains  now  to  discover  the 
meaning  of  Item  7  of  the  will.  The  control- 
ling idea  of  the  testator  In  the  disposition  of 
his  property,  so  far  as  his  two  daughters  are 
concerned  (after  making  ample  provision  for 
their  support  and  education  during  minority), 
was  to  restrict  them  to  the  enjoyment  of  the 
Income  arising  from  their  shares  of  his  resid- 
uary estate  and  Its  accumulations.  He  did 
not  leave  this  intention  to  the  surmise  or  con- 
jecture of  courts,  but  expressed  it  in  such 
clear  and  explicit  language  as  to  leave  no 
room  for  substantial  doubt  or  controversy.  It 
would  be  difficult  to  discover  words  more 
clearly  Indicative  of  such  Intent  than  those 
which  he  used  in  this  very  section  Itself. 
They  are  as  follows:  "Hereby  declare  that 
my  said  executors  shall  stand  possessed  of 
the  accumulations  of  my  residuary  estate,  and 
the  Income  tiiereof,  upon  and  for  the  same 
trusts,"  etc  B^errlng  to  the  250  shares  of 
stock  In  the  Rogers  Locomotive  &  Machine 
Works,  what  are  we  to  understand  by  the 
word  "accumulatJons**?  What  does  It  em- 
brace? Are  not  accumulations  the  yearly 
earnings  and  profits  of  a  corporation,  in  what- 
ever form  they  may  exist,  which  had  not 
been  distributed  In  dividends  among  the  own- 
ers of  the  stock  at  the  time  it  went  Into  liqui- 
dation? If  they  are  not,  It  would  be  Impos- 
sible to  assign  a  definite  meaning  to  such  a 
term,  or  to  draw  the  line  of  'distinction  be- 
tween income  and  accumulations.  It  is  very 
unreasonable  to  suppose  that  the  testator, 
when  he  used  this  langimge,  had  in  mind  the 
period  of  one  year  allowed  by  law  for  the  set- 
tlement of  estates.  To  have  limited  this  lan- 
guage to  that  time  would  have  required  ex- 
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pren  words  Bbowli^  *acb  an  Intent  Tbe 
testator  did  not  leave  It  to  the  actions  of  the 
executors  to  determine  what  should  be  em- 
braced In  this  term;  for,  by  declaring  that  his 
executors  shall  stand  possessed  of  the  ac- 
cumulations, etc,  he  expressly  shows  that  he 
designed  to  include  accumulations  which  were 
In  the  sole  cugtody  and  control  of  the  corpora- 
tion as  they  accrued.  It  would  be  purely  a 
work  of  supererogation  to  review  the  autbOTl- 
tles  cited  as  to  the  meaning  of  the  terms  "ac- 
comulations"  aqd  "Income,"  for  the  reason 
that  the  testator  has  in  his  own  language 
practically  defined  them  himself  In  the  sense 
In  which  he  Intends  to  use  them.  It  Is  hardly 
necessary  to  add  that  a  different  interpreta- 
tion, or  such  a  one  as  insisted  upon  by  the 
solicitors  for  the  respondents,  would  have  the 
effect  of  giving  to  his  daughters  absolutely 
the  greater  part  of  bis  estate,  when,  from  the 
whole  context  of  the  will.  It  is  manifest  that 
he  designed  them  to  be  life  beneficiaries  mere- 
ly, taking  uotblng  bi  derogation  of  the  re- 
mainder-men. But  it  Is  contended  by  the  so- 
licitors f<H-  the  respondents  that  the  apprais- 
ed value  of  the  stock  set  apart  by  the  trus- 
tees as  the  fund  out  of  which  to  raise  the 
widow's  annuity  is  the  basis  by  which  to  fix 
the  residuary  estate,  so  far  as  that  stock  Is 
concerned,  and  that  the  whole  of  the  amount 
by  which  Its  real  value  overtops  its  apprais- 
ed valne  mast  be  taken  as  income  belonging 
to  the  daughters.  To  hold  to  such  a  conten- 
tion would  be  to  make  the  rights  of  life  bene- 
ficiaries and  remainder-men  alike  dependent 
upon  the  action  of  the  appraisers,— perhaps 
upon  their  whim  or  caprice.  These  rights 
are,  however,  fixed  by  the  will  Itself.  It  Is 
to  that  Instrument  that  we  must  turn  In  de- 
fining the  rights  and  the  Interests  of  the  bene- 
ficiaries. It  is  also  contended  by  the  solicitors 
for  the  respondents  that  250  shares  of  stock 
In  the  Rogers  Locomotive  &  Machine  Works 
do  not  constitute  any  part  of  the  testator's 
residuary  estate,  as  the  trustees  retained  the 
same  in  specie  down  to  the  present  time  as 
a  part  of  the  principal  or  capital  to  raise  the 
widow's  annuity.  This  stock,  according  to 
their  contention.  Is  expressly  excluded  from 
the  residuary  estate,  because  the  testator  him- 
self declared  that  his  residuary  estate  should 
be  the  whole  of  his  estate,  except  the  portion 
thereof  devised  for  the  special  use  of  his 
widow  and  son  and  the  amount  set  apart  by 
the  trustees  sufficient  to  raise  her  annuity. 
This  contention  must  also  fail,  because  the 
trustees  were  only  authorized  to  set  apart  a 
sufficient  amount  to  raise  the  annuity  of  f5,- 
000.  They  had  no  power  to  set  apart  another 
dollar  than  that  sufficient  tor  this  purpose. 
To  concede  that  they  bad  tbe  power,  under 
the  will,  to  SQt  apart  a  greater  sum  than  that, 
would  be  equivalent  to  giving  them  the  power 
to  reduce  tbe  residuary  estate  to  such  a  nomi- 
nal sum  as  would  not  produce  sufficient  In- 
«ome  for  tbe  support  and  education  of  the 
children  during  minority,  and  In  fact  to  thwart 
the  dear  Intention  of  the  testator,  Therefora 


the  residuary  estate  must  be  tbe  whole  of  tbe 
testator's  estate,  less  tbe  portion  devised  for 
the  use  of  tbe  widow  and  son  in  the  first  item 
of  the  will,  and  only  such  an  amount  of  tbe 
capital  as  would  be  sufficient  to  raise  the 
widow's  annuity,  and  it  was  this  which  was 
divided,  in  tbe  contemplation  of  the  testator, 
at  the  period  fixed  for  the  division.  There- 
fore all  the  divisions  of  cash  and  securities  In 
the  treasury  of  the  Rogers  Xxicomotive  &  Ma- 
chine Works,  by  whatsoever  name  called, 
that  have  been  paid  or  delivered  to  the  pres- 
ent trustee  since  February  15,  1883,  or  may 
hereafter  be  paid  or  delivered,  must  be  treat- 
ed as  capital,  and  not  Income. 


(7  Del.  Cli.  29) 
BBTBOLD  V.  RETBOLD  et  al. 
(Court  of  Chancery  of  Delaware.  March  Term, 
1898.) 

WILLS-CONBTRDCTION— VEBTBD  ESTATB- 
OfFTS  OVBOa. 

A  testator  bequeathed  to  Us  son,  in  trtnt 
for  the  Bon'8  three  blind  childreai,  certain  bank 
stock,  and  directed  that  tbe  dividends  should 
be  invested  for  them  during  the  lifetime  of  his 
son,  and  that.  If  either  of  the  dilldren  shonid 
die  under  age,  and  unmarried,  the  share  of  such 
child  should  belong  to  the  survivor  or  survivors, 
and  by  codicil  provided  that,  if  all  such  chil- 
dren shonid  die  undei*  age,  and  without  issa^ 
the  bank  stock  ahoold  be  divided  among  all  the 
testator's  children  or  their  legal  representatives. 
The  three  blind  children  lived  to  tue  age  of  21 
and  upwards.  Held,  that  the  estate  of  such 
children  vested  inunediately  on  the  death  of  the 
testator,  subject  to  be  devested  on  the  happening 
of  the  contingeEacies  mentioned*  bat  that,  aa<s 
childrm  bavlDg  snrrived  to  the  age  of  21,  the 
gifts  over  coura  never  take  effect 

Bill  by  Geoi^  U.  Reybold  against  Edwin  a 
Eeytwld,  trustee,  and  others,  for  the  construc- 
tion of  the  will  of  Philip  Reybold,  Sr.,  de- 
ceased. The  ^iU  provides  as  foUows;  "Third. 
I  give  and  bequeath  to  my  sou,  John  Reybc^d, 
In  trust  for  his  three  blind  children,  George 
U.  Reybold,  Elizabeth  Reybold,  and  John  Rey- 
bold, one  hundred  shares  of  the  capital  stock 
of  the  Delaware  City  Bank,  standing  in  my 
name  upon  tbe  boolcs  of  the  said  bank,  and  do 
direct  the  accruing  dividends  shall  from  time 
to  time  be  invested  for  the  said  children  during 
the  lifetime  of  my  said  son,  John  Reybold,  and 
that.  If  either  of  the  said  chlldi-en  should  die 
under  age,  and  unmarried,  the  share  of  the 
stock  of  sucb  children  shall  belong  to  the 
survivors  or  survivor."  The  codicil  provides 
as  follows:  "Third.  In  regard  to  the  bequest 
to  the  three  blind  children  of  John  Reybold, 
mentioned  In  tbe  third  clause  of  my  will,  I 
make  this  further  disposition:  That  if  all  of 
the  said  children  should  die  under  age,  and 
wltbout  issue,  that  the  said  one  hundred  shares 
of  stock  shall  be  divided  among  all  my  chil- 
dren, or  the  representatives  of  such  as  are  de- 
ceased, In  equal  shares,  the  Income  of  the 
seized  fund  to  be  applied  to  my  said  son  John 
in  the  education  of  the  said  children,  if  he 
thinks  fit."  John  Reybold  and  all  of  his  said 
three  blind  children  survived  the  testator.  On 
the  death John  Behold  other  trustee!  were 
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appointed  tnm  time  to  time  vntfl  at  fiie  i«eB> 
ent  the  reepondent  Bdwln  C.  Beybold  !■  acting 
as  tnjstee,  etc.  Of  tbe  three  Ulnd  cUIdren 
John  Reybfdd  died  at  tbe  age  of  2i  jtian,  no- 
married,  and  wltbont  tene.  haTlng  left  a  will, 
nnder  wbldi  complainant,  bla  brother,  la  sole 
beneflelazy.  misabeth  B«y))eiH  died  at  the 
age  of  47  yean,  nnmarrled,  and  wlthont  Isbos, 
and  Intestate  leaving  aa  her  hdra  at  law,  her 
blind  brother*  the  complainant,  and  her  brother 
Clayton  B.  Reybold.  Complainant,  the  re> 
malnlng  blind  child,  li  60  years  of  age,  and 
married,  bnt  so  far  wlthont  Issue.  Tbe  nir> 
Tiring  children  of  the  testator  and  the 
reeentatfres  of  such  as  are  deceased  are  made 
respondents  to  this  bill. 

H.  H.  Ward,  for  complainant  Bradfi»d  ft 
Vandegrift,  Gliomas  Davis,  and  WUUam  8. 
HiDes,  for  respondents. 

WOLCOTT,  Ch.  Let  the  decree  be  entered 
as  follows:  And  now,  to  wit,  this  9th  day  of 
Hay,  A.  D.  1893,  the  above  cause  having  come 
on  to  be  heard  btfOre  the  dianceUor,  iq»n  ar- 
gnment  of  connael,  and  upon  a  mature  consld- 
eratlon  thereof.  It  anp«arbig  to  the  chancellor 
that  of  the  three  bUnd  chlldroi  of  John  Be- 
hold, Sr.,  John  R^boW,  Jr.,  died  at  the  age  ot 
twenQr-fonr  years,  nnmarrledt  and  wlthont  la- 
sne,  having  willed  Us  entbce  estate  to  George 
17.  Beybold,'  said  complataiant,  and  Qiat  Blliar 
be^  Beybold  died  at  the  age  of  forty-seven 
years,  unmarried,  without  Issue,  and  Intestate 
leaving  as  her  only  heirs  at  law  Qe(»ge  U. 
Beybold  and  Clayton  B.  Reybold,  and  that 
George  U.  B^bold  hath  attained  tin  age  at 
fifty  years,  and  Is  the  only  snrrtvmr  of  said 
three  Ulnd  children;  that  the  estates  of  said 
three  blind  children  In  said  bank  stocks  he- 
came.  Immediately  upon  the  death  at  Philip 
Reybidd,  Sr.,  a  rested  estate,  subject  to  be 
devested  In  favor  of  the  survivors  or  survivor 
of  said  blind  children,  iqpon  the  death  tit  any 
of  them,  under  age  and  unmarried,  or  In  ter 
ror  oC  title  children,  or  their  representattrea, 
ot  the  «ild  Philip  Beybold,  8c.,  deceased,  npoa 
the  death  of  all  of  said  Ulnd  cbUdren  ondw 
age,  and  wlthont  Issue;  and  that,  all  of  said 
Uind  children  having  survived  to  the  age  of 
twen^-oue  years  and  upwards,  the  said  gifts 
'  ova-  of  said  stodE  upon  the  happening  of  said 
events  can  now  never  take  effect;  and  that  at 
the  time  of  the  deaths  of  John  Reybold  and 
Elizabeth  Beybold  th^  owned  thehr  reqiectlre 
shares  of  stock  1^^  an  absolute  and  Indefeasible 
title;  and  that  by  virtue  of  the  premises  the 
said  George  V.  Reybold  Is  now  entitled  to 
hare  flre^lzths  of  said  bank  stock  and  note, 
and  said  Clayton  B.  Reybold  Is  entitled  to 
hare  oneHBlzth  of  said  bank  stock  and  note; 
and  It  further  appearing  that  the  said  Clayton 
B.  Reybold  is  administrator  at  the  estates  of 
John  Reybold,  Jr.,  and  Elizabeth  Reybold,  and 
as  such  is  primarily  entitled  to  have  and  to 
bold  for  distribution  the  shares  of  said  bank 
stock  and  note  to  which  the  said  John  and 
BUaabeth  died  entitled;  and  It  farther  appear- 


ing to  tiie  ehanceUor  that  the  reasons  for  tbe 
creation  of  said  trust  by  said  testator,  and  for 
the  further  contlnnance  of  the  same,  bare  been 
now  fuUy  fulfilled,  and  have  now  failed,  and 
that  no  ulterior  Acts  and  no  reasons  for  tbe 
oontinuanoe  ot  tbe  said  trust  are  suggested  In 
the  answer  of  any  re^ondent  hi  this  case,  and 
no  audi  facts  or  reasons  now  ameKristg  to  the 
chancellor;  and  It  tnrther  appeartng  that  all 
persons  and  estates  Interested  In  the  questloa 
(Opposed  by  said  bill  are  before  the  court, 
and  have  filed  answers,  fuUy  admitting  the 
tajcta  set  fmrth  in  said  bUl,  and  submltOac 
thanselres  to  the  decree  of  the  chancellor: 
Now,  therefore^  It  is  ordered,  adjudged,  and 
decreed  by  the  court  that  the  said  trust  origl> 
nally  created  of  said  Delaware  GMy  Bank  stock 
be,  and  the  same  is  hereby,  terminated,  and 
brought  to  an  end;  that  the  saM  Bdwln  O. 
Reybold,  trustee,  to  ordond  to  file  his  aocount 
In  this  court  wltiiln  ten  days  &om  the  date 
hereof,  and  Oioreupon  to  assign,  transCn,  uid 
set  over  unto  the  said  Geocge  V.  R^lmld  wi 
equal  one-thtard  of  the  said  stoA  and  note  in 
bis  awn  right,  and  to  the  said  Clayt«m  B.  Rey- 
b(^  administrator  ot  saiiabeth  Beybcdd,  de- 
ceased, an  equal  one-third  of  said  stock  and 
note,  as  administrator  as  aforesaid;  and  upon 
the  aad^ment  of  said  Interests  ht  said  bank 
stock  and  note  to  tbe  purtlea  afuesaid  It  is 
hereby  ordered,  'adjudged,  and  decreed  that 
the  said  Edwin  C.  Reybold,  trustee  aforesaid, 
together  with  the  sureties  upon  his  bond,  be 
fully  discharged  from  all  responsibility  and 
liability  xaAar  said  trust;  and  It  Is  further 
ordered,  adjudged,  and  decreed  that  the  costs 
of  said  bin,  answers,  and  proceedings  In  tbis 
court  thereunder  be  paid  by  said  trustee  before 
tiie  filing  of  his  account,  as  afwesaid,  out  of 
the  Income  ot  said  stock  and  note  now  In  hla 
bands;  and  the  said  costs  are  hereby  taxed  at 
the  sum  of  $101.17. 


a  D«l.  Ota.  1) 

In  re  JOURNBT'S  BSTATB. 

(Oonrt  of  Cbancery  of  Delaware.    Sept.  Term, 
1892.) 

WILLS  —  CONVERSION  —  TESTED    ESTATES  - 

RIGHTS  OF  HEIRS— USE  AND  OCCUPATION. 

1.  A  provisioD  ia  a  will  that  real  estate  be 
sold,  and  tbe  proceeds  divided  am<»g  testator'i 
children,  constitutes  the  fond  produced  by  the 
sale  of  the  property  a  i»ecaiiiarr  legacy. 

2.  A  legacy  to  chUdren  of  the  testator,  payable 
OD  the  termination  of  a  life  estate  in  the  prop- 
erty  out  of  which  the  fund  for  legacy  Is  to  be 
created,  becomes  vested  immediately  on  tbe 
death  of  the  testator,  the  Intervening  lite  estate 
operatinfr  merely  aa  a  postponement  of  posses- 
Hion,  ami  the  children  of  each  of  the  deceased 
children  of  the  testator  are  entitled  by  right  of 
r^resentation  to  the  share  of  said  fond  to  which 
their  parent  would  be  entitled  (f  living. 

3.  Under  a  provision  in  a  will  directing  the, 
sale  of  certain  land,  and  the  payment  ot  the 

firoceeds  to  his  cbildr«i,  tbe  l^al  title  to  the 
and  descends  to  the  heirs  at  law,  and  remains 
io  them  until  a  sale  is  made,  and  only  a  naked 
power  of  sale  passes  to  the  executor,  which  Is 
uuufBclent  to  enable  him  to  maintsin  ao  action 
tor  use  and  occupation  of  the  land. 

4.  Under  Rev.  Code^  p.  627,  e.  %  I  2,  provld- 
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Ing  that  a  tenant  In  commoa  or  a  Joint  tenant  or 
a  oo-parcener  mar  maintain  an  action  for  QW 
and  occupation  against  his  co-toianL  hein  at 
law  to  wbom  property  deacends  previous  to  its 
being  lold  aa  d&ected  bj  a  testator  may  contract 
witli  eadi  other  for  use  and  occapation,  or  main- 
tain actiona  agalnat  cadi  otlier  therefor. 

Petition  by  Sarah  Ann  Mnndaj  for  con- 
■tnictlrai  of  certain  portions  of  the  will  of 
Mowa  Jonmey,  deceaaed. 

Benjamin  NIelds,  for  Sarah  Ann  Mtmday. 
LewU  C.  Yandegrlft,  for  Jolin  Journey* 

WOLCX>TT,  cai.  Hoaes  Jonraey  was*  in  bli 
lifetime,  and  at  the  time  of  hia  death,  seised 
In  his  demesne  as  of  fee  of  and  in  a  certiUn 
farm  or  tract  of  land  known  aa  "Oak  HIU," 
situated  In  cairlstiana  hundred,  Xewcastle 
county,  and  state  of  Delaware;  and  that 
while  so  thereof  seised  be  duly  made  and  pub- 
lished his  last  will  and  testament,  by  item  2 
of  which  he  devised  to  his  wife,  Margaret 
Jomney.  said  farm  or  tract  of  land  during  the 
term  of  her  natural  life,  and  at  her  death  di- 
rected the  same  to  be  sold,  and  the  proceeds 
thereof  to  be  equally  divided  among  bis  chil- 
dren, share  and  share  alike.  In  said  will  he 
nominated  and  appointed  Victor  Du  Ponl, 
Esq.,  to  be  the  executor  thereof.  That  the 
said  testator  afterwards,  to  wit.  In  the  month 
of  March,  A.  D.  1870,  departed  tills  life,  and 
left,  to  sorvlTe  him,  his  widow.  Margaret 
Journey,  and  six  children,  namely,  John  Joor^ 
ney,  Henry  Journey,  George  Journey,  Moses 
Journey,  William  Journey,  and  Sarah  Ann 
Munday.  That  the  above-named  William 
Journey,  on  or  about  the  28th  day  of  October, 
A.  D.  1S79,  departed  this  life,  leaving,  to  sur- 
vive blm,  three  children,  namely,  Emma  Jom> 
ney,  William  Journey,  and  Margaret  Journey, 
now  the  wife  of  Samuel  Ohambers;  all  of 
said  children  being  now  over  21  years  of  age. 
That  the  above-named  Moses  Journey,  the 
younger,  on  or  about  the  9th  day  of  July,  A. 
D.  1&S7,  departed  this  life,  leaving,  to  sur- 
vive blm,  five  children,  namely,  Mary  Jour^ 
ney,  now  the  wife  of  James  H.  Massey,  and 
over  the  age  of  21  years,  and  William  Jour- 
ney, Margaret  Journey,  Joseph  Journey,  and 
Edward  Journey,  all  of  whom  are  Infants, 
and  represented  In  this  proceeding  by  guard- 
ians. That  from  and  after  the  death  of  the 
said  testator  his  said  widow,  the  said  Marga- 
ret Journey,  held  said  farm  or  tract  of  land 
under  said  devise  as  tenant  for  life  until  her 
death,  which  occurred  about  the  14th  day  of 
October,  A  D.  1890.  That  on  the  19th  day  of 
October,  A.  D.  1891,  upon  the  petition  of  all 
the  parties  in  interest,  It  was  ordered  by  the 
chancellor  that  the  said  lands  and  premises 
be  sold  at  public  vendue,  and  that  the  pro- 
ceeds arising  from  the  sale  thereof,  after  de- 
ducting the  necessary  expenses,  be  equally 
divided  among  the  children  of  said  testator 
pursuant  to  said  last  will  and  testament,  and 
to  that  end  Benjamin  Nleids,  Esq.,  was  ap- 
pointed trustee  to  make  said  sale  as  in  said 
order  directed.  It  was  further  ordered  by  the 
chancellor:  I^iat  the  said  trustee  should  en- 


ter upon,  hold,,  and  manage  said  farm  or  tract 
of  land,  collect  the  rents,  issues,  and  profits 
thereof  from  the  time  of  the  death  of  the  said 
Margaret  Journey  until  such  time  as  the  sale 
of  said  lands  and  premises  should  be  made 
and  confirmed,  and  should  duly  account  for 
the  same.  That  the  return  of  the  proceedings 
of  said  trustee  nnder  said  order  should  be 
made  at  the  next  term  of  the  court  of  chan- 
cery Bitting  in  Newcastle  county.  That  on 
the  29th  day  of  March,  A.  D.  1892,  the  said 
trustee  made  return  to  this  court  that  he  did, 
on  the  21st  day  of  November,  A.  D.  1891,  sell 
the  said  lands  and  premises  to  James  Brown 
for  the  sum  of  $6,000,  he  being  the  highest 
and  best  bidder  therefor,  which  said  return 
and  the  sale  therein  set  forth  were  proved 
and  confirmed;  and  the  purchase  money,  to 
wit,  the  sum  of  ¥6,000,  having  been  paid  to 
the  said  trustee,  he  was  ordered  by  the  chan- 
cellor to  execute  and  deliver  to  the  purchaser 
of  the  said  premises  a  deed  conveying  to  the 
said  James  Brown  all  the  estate  and  interest 
of  the  said  Moses  Journey,  the  elder,  at  the 
time  of  his  death,  to  and  In  the  premises  so 
sold.  It  was  further  ordered  by  the  chancel- 
lor: That  the  balance  of  the  purchase  mon- 
ey, after  deducting  the  cost  and  expenses  of 
sale,  to  wit.  the  sum  of  ¥5,789.98,  be  deposit- 
ed by  the  said  trustee  In  the  Farmers*  Bank 
at  Wilmington,  to  the  order  at  this  court,  there 
to  remain  subject  to  the  further  order  of  the 
chancellor.  That  on  the  25th  day  of  March, 
A.  D.  1891,  the  said  John  Journey,  one  of  tbe 
children  of  the  said  testator,  entered  upon  the 
said  lands  and  premises,  and  occupied  and 
used  the  same  until  the  25th  day  of  March, 
A.  D.  1892.  It  is  contended  by  the  other  par- 
ties In  interest  that  he,  the  said  John  Jour- 
ney, entered  into  the  possession  of  said  lands 
and  premises  under  an  agreement  between 
himself  and  them,  made  with  the  said  Henry 
Journey  and  George  Journey  In  their  b^ialf, 
whereby  he,  the  said  John  Journey,  was  to 
pay  an  annual  rent  of  $250  for  the  use  and 
occupation  of  said  lands  and  premises  for  the 
year  expiring  on  the  25th  day  of  March,  A.  D. 
1892.  It  Is  admitted  by  the  said  John  Jour- 
ney that  he  has  not  paid  the  said  trustee  the 
said  rent,  and  he  denies  that  be  is  liable  to 
pay  any  rent  He  further  claims  that  the 
money  which  he  expended  while  on  said  farm, 
and  the  work  which  he  performed  in  the 
making  and  erecting  of  permanent  Improve- 
ments thereon,  should  be  deducted  from  tbe 
said  amount  on  deposit  In  the  Farmers*  Bank 
at  Wilmington  to  the  credit  of  this  court,  and 
the  balance  thereof  distributed  among  tibe 
parties  entitied  nnder  the  will. 

The  first  question  arising  under  the  wUl  of 
the  said  testator  Is,  what  Interest  do  the  chil- 
dren of  the  deceased  children  of  the  testator 
take  in.  the  fund  to  be  distributed?  It  Is  a 
well-settied  rule  In  equity  that  land  directed  to 
be  converted  Into  money,  or  money  into  land, 
wHl  be  considered  as  that  species  of  property 
Into  which  It  is  directed  to  be  converted.  It  Is 
equally  well  settled  that  the  beneficiaries  on- 
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dw  a  win  in  which  their  interefti  arise  from 
monqr  or  land  ordered  to  be  converted  into 
one  or  the  other  take  as  legatees  or  devisees, 
accordlnc  to  tlie  nature  ct  quality  ot  the 
IKoperty  In  Its  converted  state  or  condition. 
Let  Ds  apply  these  eqnltahle  principles  to  the 
case  in  hand.  The  lata  Moses  Joomey,  deceas- 
ed, by  item  2  of  hk  last  wffl  and  testament, 
after  the  death  of  his  widow,  ordered  bis  farm 
or  tract  of  land  known  as  *'Oak  BOl**  to  be 
sold,  and  the  proceeds  thereof  squally  divided 
among  his  children,  share  and  share  .alike. 
The  only  Interest  which  they  bad  under  said 
wm  was  In  the  proceeds  ot  the  sale  made  hi 
pnrsoance  of  tiie  authority  omtalned  In  said 
item  of  said  wUL  Tlierefon  the  share  or  in- 
terest of  each  of  his  children  Urliic  at  the 
time  of  his  death  In  the  fund  to  be  produced 
hy  the  aale  of  the  farm  ms  legally  a  pecuni- 
ary legacy.  Was  It  vested  or  oonttDgentt 
COearly,  It  was  not  eontfatgent,  ftn*  the  right  to 
It  vested  Immedlatdy  upon  the  death  of  tin 
testator,  since  the  eonverslcn  ttf  the  land  Into 
m(Hiey  in  equity  was  considered  complete  at 
the  moment  of  his  decease.  The  title  of  each 
legatee  to  his  or  her  share  of  tbn  fund  to  be 
created  by  ^  bbIo  <tf  the  land  was  abstduta- 
ly  free  from  any  dement  of  uncntatnty.  It 
was  vested  In  Interest,  but  not  In  possnaslpn. 
It  waa  a  present  gift,  the  time  for  the  at* 
joyment  of  wbtefa  was  deferred  until  the  death 
of  the  tenant  ft>r  life.  The  Intervening  life 
estate  In  the  land  only  cqjerated  as  a  postpone- 
ment of  the  time  for  the  paynmt  of  the  1^ 
acy.  The  umotataity  contingency  was, 
therefore^  anneied  to  the  period  tor  pigment 
only,  and  not  to  the  corpus  of  the  gift  The 
cbUdroi,  ther^re,  of  otcb  4^  the  deceased 
children  of  the  testator,  are  entitled,  1^  rl^t 
of  representatloD,  to  the  shore  ot  said  fund  to 
which  thdr  parmt  would  be  entitled  If  now 
unng. 

Another  question  arises  upon  the  f^cte  tes- 
tified to  at  the  heariiv  of  thte  case  In  regard  to 
the  liability  of  Moses  Journey  to  pay  f250  tor 
the  use  and  occupation  of  said  farm  for  the 
year  commencing  March  25,  A.  D.  1891,  and 
ending  March  26,  A.  D.  1892.  I  am  of  the 
oi^on  that  the  legal  estate  and  title  In  and 
to  said  farm  and  tract  of  land  betwem  the 
death  of  the  testator  and  the  actual  conversion 
ct  the  same  descended  to  the  dilldren  of  the 
aaiA  Moses  Journey,  the  elder.  The  authority 
to  make  a  sale  of  said  landa  and  in«mlses 
was  a  mere  naked  powo-,  which  carried  with 
tt  no  estate  or  tlUe  to  the  trustee  or  the  per- 
son having  tn  charge  tiie  execution  of  &e  will. 
ThtB  view  dearly  sustahied  by  the  Bngllsh 
authorities,  and  also  by  the  ease  of  Lodnrood 
V.  Stndley,  1  Del  Ch.  296;  King  v.  Ferguson, 
S  Nott  A  McO.  688;  Wametbrd  v.  Thompson, 
8  Yes.  616;  2  Sugd.  Powers,  170,  171;  Yates 
T.  Oomptcm,  2  P.  Wms.  808;  Hilton  v.  Ken- 
worthy,  8  East,  S67;  Fletcher  v.  Ashbumer, 
1  Bxown,  Oh.  497;  Kane  v.  Gtott,  2#  Wend. 
eOft.  Admitting  the  role  to  be  as  enunciated  In 
the  caaes  referred  to,  It  Is  very  apparent  that 
the  heirs  at  la  w  of  the  testator  had  the  right 


to  contract  with  eadi  other  to  respect  to  the 
lands  and  pronlses  to  question,  and  without 
any  contract  John  Journey  was  liable  to  toe 
other  heirs  or  co-parceners  i^xm  an  action  on 
the  case  for  use  and  occupation,  under  section 
2.  c.  86,  p.  627,  Bev.  Oode.  Laying  aside  aD 
toe  testimony  to  r^ard  to  the  agreement  be- 
tween John  Joum^  and  Henry  Journey  and 
GeMge  Journey,  he  (John  Jouniey)  was  and  ia 
liable  to  his  co-tenanta  for  toe  roital  value  of 
the  farm  for  the  year  before  refored  to.  It 
having  been  proven  that  the  rental  value  of 
the  farm  for  the  year  A.  D.  1890  waa  fixed  at 
$250, 1  am  justified  in  the  conclusion  that  that 
sum-  waa  a  fair  tmt  for  the  succeedhig  year, 
and  that  John  Journey  Is  UaUe  to  his  tifrton- 
anta  tat  the  same.  The  pennanent  improve- 
ments wUch  wore  made  and  erected  on  the 
tonn  I  am  of  toe  opinion  should  be  a  credit 
on  the  rent  account.  In  view  of  the  metget 
testimony  on  that  point,  I  feel  constrained  to 
fix  the  value  of  such  permanent  Improvements 
accodlng  to  the  teattmoii^  of  John  Jornn^ 
himself  and  the  witnesses  which  be  produced 
to  bdialf  of  his  ^fiat*". 


a  DeL  Gb.  tm 

LAMBDBN  et  al.  v.  WEST  et  nz. 

(Ooart  of  Gbancerr  of  Delaware.   Mardi  Term, 
189S.) 

OONTRAOT  OP  BUPLOTUBNl^DBVISB— CONDI- 
TIONS PRBCBDBNT  AND  BUBSBQUBNT- 
RIOHTS  OF  DBVIBBB. 

1.  Under  a  contract,  certain  parties  agreed  to 
erect  a  flawmill  on  the  land  of  another,  and  to 
keep  it  there  until  the  tsmb«'  lar^e  enough  waa 
sawed,  and  to  saw  100,000  peach-crate  patterns 
annually,  or  more,  if  they  choae;  and  of  these 
they  were  to  receive  one-half  as  compensation, 
but  all  other  lumber  was  to  be  sawed  at  speci- 
fied prices.  He  owner  of  the  land  was  to  fur- 
nish them  a  dwelling  honae,  rent  free,  two  tim- 
ber carts  and  a  mule  to  canr  on  the  work,  and 
enough  timber  for  a  mill  boose,  which  they  were 
to  erect  at  their  ovra  expense.  Held  no  more 
than  a  simple  hiring  to  cut  and  saw  timber, 
and  not  a  contract  for  the  pnrcbase  or  sale  of 
timber,  or  any  interest  in  land. 

2.  A  provision  that  all  timber  on  devised 
land  should  be  worked  in  accordance  with  an  ex- 
isting contract,  by  which  the  testator  has  hired 
It  to  be  cat  and  aawed,  and  tost  the  proceeds 
should  go  to  his  heirs.  Is  ndtber  a  condition 
precedent  nor  subsequent,  annexed  to  the  gift  of 
the  fee;  the  vesting  thereof  not  being  made  to 
depmd  on  performance  or  nonperformance  of 
the  contract,  and  nothing  In  the  will  intimating 
that  devisee's  estate  in  the  land  shoald  tie  de- 
feasible on  the  happening  or  not  happening  of 
any  particular  event 

3.  A  clause  devising  land  limited  the  devisee's 
authority  by  subjecting  the  timber  thereon  to 
an  existing  contract  with  the  devisor,  by  which 
he  had  hired  it  to  be  cut  and  sawed,  and  gave 
the  proceeda  of  the  contract  to  his  heirs.  Held, 
that  the  devisee's  right  to  enter  and  use  the  land 
Kcclusively  was  perfect  against  all  the  world, 
except  toe  parties  hired  to  cat  and  saw  the  tim- 
ber, and.  as  they  refused  to  perform  their  con- 
tract, the  timber  belonged  to  the  devise^  as  toe 
iienent  Intended  for  ue  heirs  was  oondltiona] 
on  performance  of  the  contract. 

rail  by  Thomas  S.  and  Harvey  l^ambdm 
against  Samuel  B.  and  Maty  J.  West  tor  an 
Injunction. 
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A.  HlgKins,  for  eomplainanta.  G.  W.  Cul- 
len.  for  respondents. 

WOLOOTT,  Ch.  The  facts  1b  this  case  an 
Bubstautlally  as  follows:  On  fbe  20tli  day  of 
October,  A.  P.  1883,  Samud  H.  Qaolt  and 
Silas  Ganlt,  of  Bread  Creek  hundred.  Sussex 
county,  state  of  Delaware,  of  the  one  part, 
and  Robert  Lambden,  of  the  other  part,  made 
and  executed  a  certain  agreement  In  writing, 
as  follows:  "This  agreement,  made  and  con- 
cluded by  and  between  Samuel  H.  Gault  and 
Silas  Gault,  of  Broad  Cre^  hundred,  Subb« 
county,  and  state  of  Delaware,  of  the  first 
part,  and  Bobert  Lambden,  of  the  same  i^ce, 
of  the  second  part,  wltnesseth,  that  the  said 
Samud  H.  Gault  and  Silas  Gault,  tor  and  in 
consideration  of  the  atlpulaticms  hereinafter 
set  forth,  hath  agreed  to  and  with  the  said 
Robert  Lambden,  his  heirs  or  assigns,  to  erect 
a  steam  sawmill  on  land  of  said  Robert  Lamb- 
dMi.  on  what  Is  known  as  'Boss  Point;'  lying 
between  the  Big  and  Little  Melscm's  Mills,  in 
Broad  Creek  hundred,  and  county  aforesaid; 
and  said  mill  to  be  kept  at  said  location  until 
all  the  timber  large  enough  Is  sawed  xifi.  The 
said  Gaults  are  to  saw  the  timber  Into  peach- 
crate  patterns  at  the  rate  of  one  hundred 
thousand  annually,  or  more,  if  they  choose. 
They  are  to  cut,  haul,  and  saw  said  timber, 
and  to  have  the  one-half  part  of  the  same  aft- 
er It  is  sawed  into  patterns.  All  lumber  saw- 
ed, not  peach-box  patterns,  for  said  Lambden, 
they  are  to  have,  for  what  pine  timber  under 
one  inch  in  thickness,  sixteen  cents  per  hun- 
dred feet,  mill  measure;  all  pine  lumt>er  saw- 
ed, except  peach-box  patterns,  one  inch  In 
thickness,  or  orer,  twenty  cents  per  hundred 
feet,  mill  measure;  all  white  oak  and  hickory 
sawed,  to  have  twenty-five  cents  per  hundred 
ttet  They  are  to  saw  all  lumber  In  good, 
merchanteble  order,  with  as  little  waste  as 
possible.  The  said  Bobert  Lambden  Is  to 
haul  free  of  charge  the  said  miy  and  machin- 
ery from  its  present  position  to  the  point 
where  she  Is  to  be  located  on  Boss  Point  as 
aforesaid;  to  furnish,  also,  free  of  charge, 
enough  timber  out  of  which  said  G&ults  can 
saw  lumber  for  the  mill  house;  said  mill  house 
to  be  put  up  at  the  said  Gaults'  expense.  The 
said  Lambden  Is  to  furnish  the  other  parties 
a  dwelling  house  to  live  in,  free  of  ren^  dur- 
ing the  time  they  let  the  mill  remain  on  Ross 
Point  and  while  engaged  in  working  said 
Lambden's  timber.  The  said  Bobert  Lamb- 
den Is  to  furnish  Uie  siUd  Gaulta  two  timber 
carts  and  his  Laura  mule,  to  use  free  ot 
charge  during  the  time  said  Gaults  are  saw- 
ing bis  timber  at  Ross  Point  Witness  the 
hands  and  seals  of  the  parties  hereto  this 
twentieth  day  of  October,  A.  D.  1883.  [Sign- 
ed] Samuel  H.  Gault  [Seal.]  [Signed]  Si- 
las T.  Gault  [Seat.]  [Signed]  Bobt  Lamb- 
den. [Seal.]  Attest:  [Signed]  Thomas  W. 
Balpta."  That  t^e  said  Bobert  lambden  de- 
parted this  life  on  or  about  flie  20th  day  of 
April,  A.  D.  1885,  leaving  to  survive  him,  as 
his         at  law  and  next  of  kin,  three  chil- 


dren, to  wit  the  complainants,  niomas  S. 

Lambden  and  Harvey  Lambden.  and  the  de- 
fendant Mary  J.  West  who  Intramarrled  with, 
and  Is  now  the  wife  of,  Samuel  B.  Went,  tbe 
other  defendant.  That  the  said  Robert  Lamb- 
den, being  seised  In  fee  simple  la  his  Ufetlme, 
and  at  the  time  of  his  death,  of  the  tract  of 
land  hereinafter  described  (being  tbe  same 
tract  mentioned  in  tbe  said  contract  above 
quoted),  made  and  published  his  last  will  and 
testament  bearing  date  the  10th  day  of  April. 

A.  D.  1885,  and  which  was  duly  proved  and 
allowed  on  the  29th  day  of  April,  A.  D.  1885, 
by  the  register  of  wills  ot  said  county,  and 
recorded  in  Will-Record  Book  P,  No.  15,  p. 
112.  Letters  tefltamentary  thereon  were  duly 
granted  to  the  said  complainant  Thomas 
Lambden  and  the  said  defendant  Samuel  B. 
West  the  executors  named  In  said  will. 
Items  4  and  16  of  said  will,  being  the  only 
parts  iuTolved  In  this  ccmtroversy.  are  as  fol- 
lows: "Item  4th.  I  give  and  bequeath  unto 
my  daughter  Mary  J.  West  wife  of  Samuel 

B.  West  to  her  and  to  her  heirs  and  assigns, 
to  have  and  to  hold  forever,  a  certain  tract 
of  land,  situated  in  Broad  Creek  hundred,  Sus- 
sex county;  the  same  b^g  all  the  land  south 
of  the  public  road  leading  from  tbe  Big  Mill 
to  the  Little  Mill,  including  aU  the  land  be- 
tween the  aforesaid  mill  streams,  and  con- 
taining about  one  hundred  and  ninety  acres 
(190):  i»ovlded,  however,  that  all  the  timber 
on  the  aforesaid  190  acres  shall  be  worked  as 
per  contract  now  existing,  and  the  rising  Is- 
sues therefrom  shall  be  paid  into  my  estate, 
and  be  equally  divided  among  my  lawful 
heirs."  "Item  15th.  I  give  and  bequeath  all 
the  rest  residue,  and  remainder  of  my  per- 
sonal property  not  heretofore  disposed  of  un- 
to my  three  children,  viz.  Thomas  S.  Lamb- 
den, Harvey  Lambden.  and  Mary  J.  West;  the 
same  to  be  equally  divided  among  them." 
Prior  to  the  death  of  the  said  Bobert  Lamb- 
den, the  testator,  the  said  Samuel  S.  Gault  and 
Silas  Gault  In  pursuance  of  the  said  agree- 
ment erected  a  sawmill  on  the  tract  of  land 
in  question,  and  proceeded  to  carry  out  the 
terms  of  the  said  agreement  during  the  re- 
mainder of  the  said  Robert  Lambden's  life, 
and  for  a  few  months  after  his  death,  when, 
on  account  of  insolvency,  they  abaodoned  tbe 
work,  and  utterly  failed  and  refused  to  com- 
plete the  ^ecution  of  the  said  agreement 
That  in  the  month  of  Jsjinary,  A.  D.  1888,  the 
said  Mary  J.  West  undw  said  It«n  4  of  said 
wHl,  took  possession  of  tbe  said  lands  so  de- 
vised to  her,  and  directed  tbe  said  Samuel  B. 
West  her  husband,  to  dear  up  said  land, 
with  a  view  to  putting  tbe  same  under  cul- 
tivation. That  oa  the  20th  day  of  June,  A. 
D.  1889,  the  complainants,  claiming  the  tim- 
ber upon  said  land,  under  Item  4  of  said  will 
as  hdrs  at  law  of  the  said  testator,  filed  a 
bni  setting  forth  substantially  the  above-stat- 
ed facts,  and  praying  for  an  Injunction  re- 
straining the  said  defendants  from  cutting 
the  said  timber;  and  thereupon  a  rule  was  <s- 
nied  to  show  cause  why  a  preliminary  Injunc- 
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tlon  should  not  issae,  retamable  tbe  Stb  day 
of  JuJy,  A.  D.  1880,  and  an  order  was  IbbuM 
restraining  ttiem  In  the  meantime,  as  prayed 
for.  On  tbe  8th  da7  of  July,  D.  1888,  the 
defendants  ezecoted  a  bond,  wlOi  J.  on>son 
Gannon  as  snrel?,  ooDditioned  that  the  said 
Mary  J.  West  Bbonld  "ke«p  a  Jnst  and  tme  ac- 
count ot  all  the  timber  that  might  be  cnt, 
conrerted,  and  uoiA  by  her,  growing  on  the 
land  devised  to  her  as  aforesaid,  and  pay  the 
proceeds  of  the  sale  thereof  to  the  ezecntors 
of  said  deceased:  provided,  that  the  decree 
Anally  establishing  the  rights  ot  the  respectlre 
parties  shall  so  direct,  and  that  the  said  Mary 
J.  West,'  her  helrs^  executors,  or  admlnlstrar 
tors,  Shan  In  all  thtaigs  perform  and  abide 
Ruch  decrees  or  orders  as  the  chancellor  may 
make;  then  the  said  bond  to  be  vidd;  other* 
wise,  to  be  and  remain  in  full  force  and  vlr- 
tne,"— whereupon  the  restraining  order  was 
discharged.  On  the  80th  d^  of  July,  A.  D. 
1800,  Mary  J.  West,  one  ot  the  defendants, 
filed  an  answer;  admitting  to  be  true  all  the 
facts  stated  In  the  bill  of  complaint,  with  the 
addltlooal  allegation  that  Robert  J.  I^ntbden 
in  his  lifetime  received  the  proceeds  which 
arose  from  the  said  agreement  with  the  said 
Ganlts,  to  the  time  ot  his  death,  and  the 
proceeds  whldi  arose  theretefflt  subsequent  to 
bis  death  passed  Into  the  hands  at  his  scec- 
ntora. 

The  controveray  In  this  case  arises  between 
the  complainants  and  tbe  defendant  Mary  J. 
West,  under  the  provlalonal  dense  In  Item  4 
ot  the  said  wUl,  reasra  of  the  abandon- 
ment by  the  Ganlts  of  the  contract  therein 
referred  ta  It  Is  proper,  at  the  ISireshold  of 
the  ■  consideration  of  this  question,  to  dlml- 
nate  therefrom  the  fact  that  the  timber  grow- 
ing on  the  land  de^sed  was  converted  into 
money  by  Ma^  J.  West,  the  devisee  of  the 
land,  under  the  sanction  of  this  court,  and 
tbe  same  secured  by  a  bimd  to  await  the  ad- 
judication of  the  rights  of  the  parties.  Tbe 
conditions  which  es:lsted  at  the  time  of  the 
testator's  death  must,  for  the  purposes  of  this 
case,  be  regarded  as  existing  now,  as  the 
status  of  the  parties  under  the  will  was  fixed 
at  the  moment  of  his  decease.  This  court 
cannot  create  a  conditiML  unauttioriBed  try  the 
will,  wheOier  Intentional  or  otherwise,  by 
whldi  a  certain  result  may  be  attained,  com- 
patible with  either  a  supposed  or  real  testa- 
mentary intent.  It  was  Indated  by  the  so- 
Udtors  for  tbe  oomptolnants  that  tbe  contract 
between  the  testator  and  the  Oanlts  operated 
as  an  equitable  convavlon  of  the  timber  grow- 
ing tm  the  land  de^sed  to  Mary  J.  West,  from 
the  time  of  Its  execution.  The  determluatlon 
of  this  question  thus  raised  depends  upon  the 
purjMirt  and  object  of  the  omtract  By  that 
contract  tbe  Ganlts  covenanted  ^th  the  tes- 
tator to  erect  a  sawmill  on  Boss  Point,  b^ng 
on  the  lands  devised  in  the  said  fourth  Item 
of  the  will  to  the  said  Maiy  J.  West,  and  to 
keep  the  same  there  until  all  tbe  timber  large 
enough  was  sawed  up,  and  to  saw  the  said 


timber  Into  peach-crate  patterns  at  the  rate 
oi  100,000  annually,  or  more  If  they  chose. 
For  this  th^  were  to  receive  one-half,  after 
being  sawed  Into  such  patterns.  All  lumber 
sawed,  not  being  peach-box  patterns,  they 
were  to  saw  tor  Lambden,  the  testator,  at 
IHlces  specified  In  the  contract  It  Is  manifest 
upon  the  reading  of  this  contract  that  its  ef- 
fect Is  nothing  more  nor  less  than  a  simple 
hiring  or  employm«it  of  the  Gaults  Lamb- 
den, the  testator,  to  cut  and  saw  the  timber 
in  question,  to  be  paid  for  by  him  part  In 
money  and  In  part  in  kind.  There  Is  nothhig 
whatever  in  Its  language  to  support  the  con- 
tention that  It  Is  a  contract  for  purchase  or 
sale  ot  the  timber,  or  any  interest  In  the  land. 

It  was  further  contended  on  the  part  ot 
the  complainante  that  the  provision  In  the  said 
flourth  item  <tf  the  will,  by  which  the  testator 
declared  that  the  timber  growing  on  the  land 
devised  to  Maiy  J.  West  shonld  be  worked 
acoffdlng  to  contract  (referring  to  the  agree- 
ment wlfiti  tiie  Ghulte),  and  bequeathed  the 
proceeds  arising  therefrom  to  his  belrs  at  law, 
was  a  condition  inecedent  annexed  to  the  gift 
of  the  fee  in  the  land.  This  emttention,  how- 
ever, must  also  fttll,  from  the  fact  that  this 
provision  in  tbe  will  is  in  reality  neither  a  con- 
dition precedent  nor  subsequent,  as  regards 
the  devise  of  the  land  to  Mary  J.  West.  The 
vesting  of  the  fee  in  Mary  J.  West  did  not 
In  any  wise  d^nd  upon  the  performance  or 
nonperformance  of  tbe  agreement.  It  was 
absolutely  free  from  any  contingency  what- 
ever. Immediately  upra  the  death  of  the  tes- 
tetw  her  right  In  the  land  became  definitely 
fixed  or  establlBhed.  It  Is  not  a  condition 
Bubeequent,  because  there  Is  no  intimation  In 
the  will  that  her  estete  in  the  land  should  be 
defeasible  np<m  the  happening  or  not  baJ^■ 
pening  of  any  particular  event  The  only 
condition  contained  in  item  4  of  the  will  re- 
lates exclusively  to  tbe  bequest  to  the  heirs 
at  law  of  the  issues  arising  from  the  contract 
in  regard  to  the  cutting  of  the  timbw.  After 
devising  the  fee  In  the  luid  to  Mary  J.  West 
the  testator  i^ovldes  "that  all  the  timber  on 
tbe  afwesaid  190  acres  ihall  be  worked  as 
per  contract  now  existing,  and  the  rising  Is- 
sues therefrom  shall  be  paid  Into  my  estate, 
and  be  equally  divided  among  my  lawful 
heirs.**  This  language  cannot  be  mlsnnder- 
stood.  It  is  only  the  Issues  arlslDg  from  the 
contract  with  the  Gaulte  that  he  gives  to  his 
heirs  at  law.  He  does  not  give  them  the  tim- 
ber. Nellh»  does  he  authorise  the  executors 
to  sell  the  timber,  and  give  them  the  proceeds 
of  the  sale  thereof.  They  take  no  Interest 
whatever  In  the  timber,  except  in  the  particu- 
lar mode  designated  In  item  4  ot  the  wHI; 
and  no  antboiity  Is  conferred  upon  the  ex- 
ecutors to  do  any  act  concerning  the  timber, 
except  to  receive  the  Issues  arising  fn>m  tbe 
contract  and  to  distribute  the  same  among 
the  heirs  at  law.  The  simple  language  em- 
ployed by  the  testetor  to  give  to  Mary  J.  West 
the  ffee  In  the  land  invested  her  with  absolute 
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dominion  and  control  orer  It,  and  all  the  tim- 
ber growing  thereon.  Her  authority  in  re- 
spect thereto  wbb  limited  only  by  the  provi- 
sional clause  In  Item  4,  which  subjected  the 
timber  to  the  operation  of  the  contract  therein 
referred  to.  That  agreement  gave  to  the 
Gaulta  only  the  right  to  occupy  the  land  for 
the  purpose  of  working  up  the  timber  in  the 
manner  provided  for  In  the  contract  The 
right  of  Mary  J-  West  to  enter  the  land  and 
use  It  for  her  own  exclusive  purposes  was 
perfect  against  all  the  world  except  the 
Gaulta.  As  we  have  seen,  the  executors  had 
no  right  to  enter,  and  the  heirs  at  law  are  in 
the  same  position.  It  Is  urged  that  the  pro- 
visional clause  in  Item  4  of  the  will  must  be 
construed  so  as  to  have  the  effect  of  an  ex- 
ception of  the  timber  from  the  gift  to  Mary 
J.  West  Suppose  It  Is;  its  o[>eratiou  was 
made  by  the  testator  to  depend  upon  the  will 
of  the  Gaults.  I  have  no  doubt  that  It  was 
an  exception  subject  to  the  contingency  In- 
volved In  the  performance  of  the  contract 
through  wblch  the  exertion  might  be  realized 
by  the  heirs  at  law  of  the  testator.  By  the 
insolvency  of  the  Gaults,  however,  and  their 
refusal  to  perform  the  contract  mentioned,  the 
only  mode  thus  expressly  provided  by  the 
testator  by  which  his  heirs  were  to  receive 
any  benefit  under  Item  4  has  been  rendered 
totally  Ineffective.  The  heirs  at  law  cannot 
now,  therefore,  take  anything  under  the 
fourth  item  of  the  will,  unless  It  be  In  some 
way  contrary  to  the  testamentary  method. 
This  court  has  no  power  to  lurovlde  such  a 
way.  It  Is  certain  that  it  has  no  power  to 
make  a  new  will  for  the  testator,  and  It  is 
equally  certain  that  it  has  no  power  to  sub- 
stitute a  new  provlsltm  In  a  will,  for  the  pow- 
er to  do  the  latter  would  argue  the  existence 
of  the  power  to  do  the  former.  Suppose  that 
the  testator  had  Intended  that  his  heirs  at  law 
should  have  the  benefits  of  the  conversion  of 
the  timber  Into  personalty  In  the  way  pre- 
scribed hi  the  will,  or  of  that  which  was 
equivalent  thereto;  be  should  not  have  re- 
stricted them  to  a  particular  mode  of  receiv- 
ing such  benefits.  Having  made  the  gift  de- 
pendmt  upon  the  performance  of  the  contract 
must  not  they  look  to  that  as  the  only  source 
whence  such  advantage  must  be  derived?  He 
therefore  made  the  performance  of  the  con- 
tract a  condition  upon  which  bis  heirs  at  law 
should  enjoy  the  benefit  of  this  peculiar  be- 
quest In  the  construction  of  this  clause  of 
the  will.  It  Is  immaterial  what  the  conjectural 
intention  of  the  testator  may  have  been. 
Whether  or  not  he  Intended  that  his  h^rs  at 
lawibould  have  the  profits  of  the  timber.  Inde- 
pendently of  any  possible  failure  or  abandon- 
ment of  the  contract  cannot  prevail  against 
the  unambiguous  language  whlbh  be  used,  not 
only  to  express  his  Intention,  but  to  carry  It 
Into  effect.  If  he  did  so  intend.  It  was  simply 
a  case  of  votult  Bed  non  dixit  I  am  there- 
fore of  the  opinion  that  Mary  J.  West  after 
the  abandonment  of  the  contract  by  the 
Gaults  took  the  laad  deviled  to  Im  in  item 


4  of  the  wlU,  and  all  the  timber  growins 
thereon,  discharged  from  aiqr  claim  thereto  od 
the  part  of  the  at  law  of  ttao  teaUtw  or 
of  hia  ozecutoca. 


(7  Del.  CtL  Stt) 

ALLEN  et  aL  T.  LBAOH. 
(Court  of  Chaocerr  ttf  Delaware.  Mardi  T^m, 

1885.) 

PAYMENT  OF  LBQACISS— PRACTICS^-BQUITT— 
JURISDIOTION— ADMINISTRATOR'S  BOND 
— CUHULATIVa  RBMBDT. 

1.  An  admioistrBtor  submitted  an  account 
wherein  he  credited  himself  with  funds  deport- 
ed in  a  bauk  in  bis  own  name,  and  which  wero 
lost  by  the  subsequent  failure  of  the  bank.  The 
court  refused  snch  credit  and  found  that  he 
had  a  certain  sum  od  lULod.  bdooging  to  the 
estate.  Snbsequetitly  the  administrator  was  di- 
rected to  pay  the  legacies  out  of  the  funds  so 
found  to  be  on  hand.  On  a  rule  to  show  cause 
why  the  decree  had  not  been  perftHrmed,  it  ap- 
I>eared  that  the  administrator  could  not  raise 
mon^  enough  to  satisfy  the  decree,  whereupon 
the  l^tces  moved  for  a  writ  of  sequestration 
against  the  individual  property  of  the  adminis- 
trator. Held,  that  such  writ  was  properly  issued 
on  sach  motion,  and  that  it  was  not  necessary  to 
institute  a  separate  action  to  diarge  the  admin- 
latrator  personally. 

2.  Where  legatees  have  procured  a  decree 
against  an  administrator,  directing  him  to  pay 
their  legacies  out  of  funds  which  by  sb  account- 
ing it  Is  found  he  should  have  on  hand,  the  fact 
that  he  has  committed  a  devastavit  and  has  not 
suffldeut  funds  od  hand  with  which  to  aatlsQr 
the  decree,  does  not  affect  the  Jurisdiction  of  a 
court  of  equity;  but  it  may,  on  motion,  issue  a 
writ  of  sequestration  against  the  Indiridual  prop- 
erty of  the  administrator. 

3.  Equity  Is  not  deprived  of  Jurisdiction  to  en- 
force such  decree  by  a  writ  of  sequestration  de 
bonis  propriis,  issued  on  rule  to  show  causes 
merely  by  the  fact  that  the  legatees  have  a  cd- 
mulauTe  rctmedy  bgr  ai^n  on  tlw  adnilnlstTa- 
tor's  bond. 

m  by  legatees  of  WlllUun  Altai  against 
James  Leach,  his  administrator,  to  compel 
payment  of  certain  legades  oat  of  funds 
shown  by  an  account  filed  by  the  admlnlstia- 
t(n-  to  be  in  bis  possesion.  There  was  a  de- 
cree In  favor  of  complainants,  and,  on  fail- 
ure of  defendant  to  pay  in  accordance  wltli 
the  decree,  the  complainants  moved  for  a 
writ  of  eeqnestration  de  bonis  ivoprila,  oa 
the  groxmd  tiiat  d^endant  had  committed  a 
devastavit    Writ  Issued. 

R.  O.  Harman  and  J.  H.  Whiteman,  for 
complainants.  Anthony  Hlgglss,  for  respond- 
ent 

WOLCOTT,  Oh.  This  case  Is  founded  on  a 
bill  filed  by  certain  of  the  legatees  und»  the 
last  will  and  testament  of  William  Allen,  de- 
ceased, to  recover  from  James  Leadi,  his  ad- 
ministrator de  bonis  non  with  the  win  an- 
nexed, their  respective  legadea  or  distributive 
shares  of  the  funds  shown  to  be  In  his  hands 
by  a  corrected  account  on  file  In  the  regis- 
ter's office  in  and  for  Newcastle  county.  The 
bill  sets  forth  the  will  of  the  deceased  in  ex- 
tenso,  and  the  subsequent  granting  if  letters 
of  administration  to  the  respondent  In  due 
form  of  law.  It  also  states  that  tiie  said  ad- 
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mlnlstntor  sfterwarda  passed  two  accounts 
before  tbe  said  re^a*.er,  to  which  the  parties 
Id  Interest  excepted  on  the  grotind  of  error 
and  fraud  on  the  part  of  tbe  administrator, 
and  the  said  accounts  were  corrected  by  the 
orphans'  court  of  Newcastle  county  pursuant 
to  the  prayers  of  the  exceptants.  29  AtL 
lOSO.  It  also  states  that  by  this  proceeding 
tbe  greater  portion  of  the  estate,  after  de- 
ducting debts  and  legitimate  expenses,  was 
found  to  be  In  the  hands  of  the  administrator, 
whereas  the  accounts  passed  by  him  showed 
It  to  be  almost  entirely  extinguished.  Tbe 
bin,  by  reference  to  the  corrected  account, 
and  the  proceedings  In  tbe  orphans'  court  that 
led  up  to  It,  are  expressly  made  a  part  of  the 
complainants*  ground  of  complaint,  whldli 
show  that  the  moneys  represented  by  tbe  cor- 
rected account  were  lost  by  the  admUiIstrator 
hy  depositing  the  same  with  i^rate  banks  to 
his  own  credit,  and  which  subsequently  failed. 
It  Is  also  alleged  In  the  bill  that  repeated  de- 
mands had  been  made  upon  the  resp<Mident 
for  payment,  and  that  he  had  repeatedly  re- 
fused to  comply  therewith.  The  respondent 
pleaded  tbe  statute  of  limitations,  lacbes,  and 
a  pending  right  of  an>eal;  but  be  did  not, 
mider  the  rule,  accompany  the  pleas  with  an 
affidavit  fbat  they  were  not  flled  for  delay, 
etc,  whereupon  tbe  stdlcltors  for  the  com- 
plainants moTed  for  a  decree  pro  confesso  for 
want  of  the  required  affidavit  On  tbe  IStb 
day  of  February  tbe  motion  was  granted,  and 
a  decree  entered  ordering  the  payment  of  the 
amounts  due  to  the  respective  complainants 
accordlDg  to  the  prayer  of  the  bill,  or  attach- 
ment. In  30  days.  At  the  expiration  of  the 
time  limited  for  tbe  performapce  of  the  de- 
cree, a  motion  was  made  for  and  a  rule  grant- 
ed an  the  respondent  to  show  cause  why  tbe 
decree  bad  not  been  performed,  or  attachment 
should  not  Issue,  returnable  the  25th  day  of 
March,  A.  D.  1895.  Upon  the  hearing  It  ap- 
pearing that  James  Leach,  though  he  had  val- 
uable real  estate,  was  so  embarrassed  floan- 
clally  that  he  could  not  raise  money  to  satisfy 
the  decree,  tbe  court  decllaed  to  Issue  a  writ 
of  attachment;  and  thereup(»i  tbe  solicitors 
fen:  the  complainants  moved  for  a  writ  of  se- 
questration de  bonis  proprlls.  Tbe  question 
to  be  decided  now  Is  whether  this  writ  can 
Issue. 

I  have  not  been  able  to  find  any  reported 
cases  In  equity,  either  In  this  country  or  In 
England,  that  shed  much  light  on  this  subject 
We  are  therefore  compelled  to  fall  back  upon 
general  principles  as  the  source  of  light  and 
guidance  in  the  effort  to  arrive  at  a  wise  and 
sound  conclusion,  llie  decree  now  sought  to 
be  enforced  Is  a  decree  against  James  Leach, 
adnxlDlstratar  de  bonis  non  with  the  will  an- 
nexed of  William  Allen,  deceased.  In  form  it 
to,  therefore,  a  decree  de  bonis  testatorls; 
and.  If  there  were  tangible  assets  In  his  hands 
sufficient  to  respond  to  its  requirements,  then 
process  appropriate  to  the  enforcement  there- 
of could  alone  be  emt^oyed;  but  If,  by  rea- 


Mtm  of  a  devastavit  committed  by  admin- 
istrator, there  are  no  avallaUe  asseta  in  his 
hands,  then  recourse  may  be  had  to  him  in 
his  Individual  capacity.  Can  It,  however,  be 
dcme  In  the  way  pn^)osed?  Why  not?  It  cer^ 
taloly  cannot  be  objected  to  on  the  ground 
that  tbe  defendant  administrator  has  not  bad 
full  opportunity  to  establlsii  his  Innocence, 
and  the  consequent  absence  of  personal  re- 
sponsibility, if  he  could  so  do.  Tbe  bill  con- 
tained a  clear  statement  of  the  complainants* 
ground  of  complaint  to  which  he  had  the 
right  either  to  make  answer  or  plead.  He 
elected  to  ple^d.  The  result  was  a  decree  pm 
confesso,  which  was  equivalent  to  a  confes 
slon  of  his  ladlvidual  liability-  ffow,  in  a 
suit  against  an  executor  or  administrator, 
when  he  has  been  gultty  of  neglect  or  waste, 
be  necessarily  appears  In  a  double  role,— as  a 
defender  of  himself  In  both  his  representative 
and  iQdlvidual  character.  If  his  liability  as 
the  representative  of  tbe  deceased  Is  estab- 
Ilabed,  It  would  be  conclusive  as  to  bis  liability 
as  an  individual  co-extenslve  with  that  as 
administrator.  His  liability  as  an  adminis- 
trator Is  the  exact  measure  of  his  liability  as 
an  Individual.  Hie  latter  Is  the  concomitant 
or  Inevitable  result  of  the  former.  liability 
In  either  case  is  ascertained  In  Hie  same  way, 
and  by  the  same  degree  of  proof.  Tbe  de- 
fenses that  he  may  Interpose  in  a  suit  either 
against  himself  as  administrator  or  as  an  in- 
dividual are  also  the  same;  and,  if  he  fails 
to  make  good  his  defense  in  a  suit  against 
himself  as  administrator,  he  will- also  fall  In 
a  suit  against  himself  as  an  individual  vfbea 
the  cause  of  action  Is  tbe  same.  Hence,  If  a 
decree  against  an  executor  or  administrator, 
as  such,  is  sought  to  be  enforced  against  him 
oy  process  de  bonis  propriis,  because  he  has 
wasted  the  assets  of  his  decedent  lie  cannot 
complain  that  he  has  not  had  his  day  in  court; 
for  he  has  had  It  just  as  much  so  as  If  a  salt 
had  beoi  brought  against  him  as  an  Individ- 
ual, and  a  decree  entered  upon  an  cxprees  al- 
legation of  devastavit  Suppose  an  executor 
or  administrator,  In  a  suit  against  himself  In 
his  representative  capacity,  sets  up  the  plea 
of  plene  admlnistravlt  and,  upon  Issue  joined, 
H  Is  found  against  him;  his  liability,  to  the 
extent  of  assets  found  In  bis  hands,  is  fixed, 
and,  if  they  be  not  forthcoming  upon  proper 
demand  made,  he  must  answer  out  of  bis  own 
property;  and  there  Is  no  plea  that  he  could 
plead  in  this  or  any  other  tribunal  by  which 
be  might  escape  the  effect  of  such  finding. 

What  Is  the  object  of  our  system  of  plead- 
ing and  modes  of  procedure?  It  Is  that  all 
parties  may  be  in  court  so  that  each  shall 
have  full  opportunity  to  prepare  for  trial,— to 
present  In  a  clear  and  loglt^  form,  fully  as 
possible,  all  the  grounds  of  defense  as  well  as 
of  action.  Itils  being  done,  the  end  of  plead- 
ing and  of  the  preliminary  or  Initial  process 
Is  served  or  accomplished.  Now,  if  an  execu- 
tor or  administrator  has  had  his  day  In  court 
in  bath  his  representative  and  Individual  ca- 
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pacity,  as  has  beez  abown,  wh&t  good  purpose 
could  be  served,  or  how  could  the  ends  ot  Jus- 
tice be  better  promoted,  by  the  instltuUoD  of 
another  suit,  or  the  commencement  of  a  new 
proceeding,  with  the  sole  view  of  fixing  his 
personal  responsibility?  He  could  do  no  more 
than  he  has  already  done.  He  would  be  es- 
topped at  any  stage  of  Its  progress,  except  as 
to  matters  arising  subsequent  to  the  entry  and 
enrollment  of  the  decree.  He  could  show  In 
the  individual  suit  only  a  performance  of  the 
decree  In  whole  or  in  part  An  entire  per- 
formance would  be  a  complete  defense.  A 
partial  performance  would  be  a  defense  pro 
tanto. 

In  this  case 'the  defendant  appeared,  and  per- 
mitted a  decree  pro  confeeso  to  be  entered 
against  him,  thereby  admitting  all  the  allega- 
tions contained  In  the  bill  to  be  true.  His  lips 
are  therefore  closed.  '  And  In  any  other  suit 
that  might  be  Instituted,  or  proceedings  begun, 
to  establish  his  personal  liability,  he  would 
be  estopped  from  denying  or  even  qualifying 
any  of  the  statements  upon  which  the  decree 
Is  founded.  The  facts  thus  admitted  clearly 
constitute  a  devastavit,  and  render  the  ad- 
ministrator liable,  de  bonis  proprlls,  to  the 
parties  entitled  under  the  decree.  And,  If  the 
devastavit  did  not  appear  by  the  pleadings,  It 
does  by  the  proof  produced  at  the  hearing  of 
the  rule  to  show  cause.  And  whether  it  ap- 
pears by  the  pleadings,  or  by  appropriate  pro- 
ceediDgs  subsequent  to  the  decree,  it  makes 
no  difference.  The  result  is  the  same.  Now, 
can  any  substantial  reason,  in  view  of  what 
has  been  said,  be  assigned  why  a  writ  of  se- 
questration shall  not  issue  against  the  defend- 
ant as  prayed  for?  Certainty  not  The  adop- 
tion of  such  a  course  can  work  Injury  to  no 
man.  While  it  Is  the  policy  of  the  law  to 
guard  with  scrupulous  care  the  rights  and 
privileges  of  defendants^  yet  It  does  with  equal 
care  protect  those  who  have  been  minors  and 
orphans  from  the  losses  and  annoyances  In- 
cident to  the  delays  and  shifts  which  the  In- 
genuity of  reckless  guardians  and  administra- 
tors have  devised  to  stay  the  hands  of  Justice. 
Equity  disfavors  circuity  of  action  and  multi- 
plicity of  suits.  What  It  can  accomplish  di- 
rectly, it  will  not  attempt  to  do  indirectly. 

The  mode  herein  outlined  of  enforcing  obe- 
dience to  a  decree  obtained  against  an  execu- 
tor or  administrator  Is  very  analogous  to  the 
common-law  mode  of  executing  a  Judgment 
against  such  a  party.  Originally,  If  the  sheriff 
returned  nulla  bona,  and  also  devastavit  to  a 
fieri  facias  de  bonis  testatoris  sued  out  on  a 
Judgment  against  an  executor,  it  was  some- 
times the  practice  of  the  court  to  sue  out  a 
capias  ad  satisfaciendum  against  the  executor, 
or  a  fieri  facias  de  bonis  proprils.  This  prac- 
tice prevailed  In  the  king's  bench.  But  it  Is 
urged  that  the  decree  is  against  the  adminis- 
trator, and  not  the  Individual,  and  it  therefore 
furnishes  no  authority  or  basis  for  the  issu- 
ance of  execution  process  against  him  person- 
ally. It  Is  interposed  aa  an  Insuperable  objec- 


tion to  the  conclusion  arrived  at,  but  when 
viewed  in  the  Ught  of  common  sense.  It  re- 
solves itself  into  a  mere  refinement  which  has 
no  foundation  either  in  reason  or  practice.  The 
word  "administrator"  Is  descriptive  only  of 
the  person  who  has  taken  upon  himself  the  te- 
sponslbUlty  of  administering  the  estate  of  a 
deceased  person.  As  to  the  property  of  ^e 
deceased,  the  administrator  stands  In  his  place, 
to  dispose  of  It  as  the  law  directs.  When  the 
heirs  or  creditors  desire  to  reach  it,  It  can 
be  done  only  through  himself;  and,  whenever 
It  Is  found  that  a  devastavit  has  been  commit- 
ted, bis  own  property  can  alone  be  reached 
through  the  same  channel  So  that  he  Is  the 
common  medium  through  which  his  effects  and 
those  of  the  deceased  are  accessible  to  the  par- 
ties who  are  legally  interested  therein.  There- 
fore the  subtle  distinctions  in  which  the  ad- 
ministrator and  the  person  who  bears  that  title 
are  treated  as  two  separate  legal  entities  are 
the  mere  inventions  of  astute  and  ingenious 
lawyers,  that  embarrass  rather  than  facilitate 
the  attainment  of  the  ends  of  Justice. 

Then  th^e  Is  another  objection  presented, 
equally  technical,  and  I  might  say  equally 
groundless.  It  was  contended— not  very  ear- 
nestly, however— that  a  devastavit  having  oc- 
curred, the  Jurisdiction  of  this  court  ceased 
after  the  entry  of  this  decree;  that  is  to  say. 
though  a  legatee  or  distributee  has  a  remedy 
In  a  court  of  equity  by  which  to  enforce  his 
claim,  yet,  after  decree  obtained  against  the 
executor  or  administrator,  If  it  be  found  that 
he  has  wasted  the  assets,  and  has  thereby 
become  personally  liable,  the  decree,  so  far  asf 
being  able  to  realize  thereunder,  Is  a  nullity. 
It  would.  In  effect,  be  saying  to  the  legatee 
or  distributee  that  "you  may  pursue  your  rem- 
edy, under  such  circumstances,  In  equity,  un- 
til It  culminates  In  a  decree,  but  you  caimot 
have  any  execution  process  through  whicli 
to  enforce  its  performance."  That  would.  In 
law,  be  a  solecism.  It  would  be  like  a  penal 
statute  without  a  penalty.  If  such  were  the 
law,  It  would  make  the  court  of  chancery  a 
mere  accounting  office  to  ascertain  the  state 
and  amoimt  of  the  accounts  of  persons  hold- 
ing fiduciary  relations,  as  the  fotmdatlon  of 
actions  in  behalf  of  their  beneficiaries  in  an- 
other fornm.  The  case  of  Wheldale  v.  Whel- 
dale.  16  Ves.  376,  decided  by  Sir  William 
Gravel,  M.  R.,  la  an  authority  In  support  of 
this  proposition.  The  question  was  whether 
a  debt  due  under  a  devastavit  was  due  from 
the  date  of  the  decree,  or  from  the  commission 
ot  the  devastavit.  The  facts  recited  in  the 
case  out  of  which  this  proceeding  grew  are 
very  similar  to  the  facts  in  this  case.  The  suit 
was  Instituted  by  the  plaintiff,  the  residuary 
legatee  named  in  the  will  of  her  graodfath^ 
Thomas  Wheldale  against  Thomas  Wheldale. 
her  uncle,  and  sole  executor  of  the  deceased; 
praying  an  account  of  the  testator's  personal 
estate,  and  that  the  residue  may  be  secured 
for  the  plaintiff's  benefit.  The  defendant  by 
hiB  answer,  admitted  the  probate  of  the  will. 
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and  stated  tbat,  twlng  an  officer,  and  chiefly 
employed  abroad,  be  had  left  the  management 
of  the  testator's  affairs  to  John  Whddale,  the 
defendant's  brother,  and  father  of  the  plaintiff, 
and  to  testator's  friend  and  confidential  ad- 
Tlaer,  and  that  he  had  permitted  the  said  John 
Wheldale  to  take  certain  property,  valued  at 
£646.-8s.  7d.,  for  which  the  said  John  Whel- 
dale executed  a  bond  to  the  defendant  The 
answer  further  stated  that  the  said  John  Whel- 
dale became  a  bankrupt  on  the  14th  day  of 
July,  1708.  and  that  the  defendant  proved  the 
bond,  and  received  £361  for  a  dividend,  under 
the  commission.  The  defendant  did  not  ap- 
pear at  the  hearing  of  the  cause,  and  the  plain- 
tiff took  a  decree  for  the  usual  amount,  to  be 
ascertained  by  the  master.  The  master,  by  bis 
report,  found  the  facts  as  stated  In  the  answer, 
and  charged  the  defendant  with  the  value  of 
the  property  thus  admitted.  On  furtber  direc- 
tions, on  the  4th  of  Uay,  1809,  tbe  defendant 
not  appearing,  a  decree  was  taken  for  the  sum 
of  £645.  8s.  7d.  On  the  8th  day  of  June, 
1809,  a  writ  of  execution  of  this  decree  was 
Issued;  on  the  10th  of  June,  1809,  the  de> 
foidant  was  charged  with  an  attachment  for 
breach  of  this  writ  of  execution;  and  on  the 
20tb  of  June  he  was  brought  up  by  habeas 
corpus  and  committed  to  the  Fleet,  and  was 
afterwards,  by  another  habeas  corpus,  recom- 
mitted to  tbe  King's  Bench  Piison,  charged 
with  tbe  process  of  the  court  He  was  finally 
discharged  by  the  lord  cliancellor  because  of 
his  bankruptcy.  In  this  case  the  answer  ad- 
mitted the  devastavit,  and  the  master  of  the 
rolls  found  to  be  due  the  plaintiff  the  admit- 
ted value  of  the  wasted  property;  and  a  de- 
cree was  subsequently  entered  by  the  lord 
chancellor  ordering  the  payment  of  the  sum 
thus  found  to  be  due,  and  In  execution  of 
which  a  writ  was  Issued,  tor  breach  whereof 
the  defendant  was  arrested  and  Imprisoned  on 
attachment  It  is  therefore  an  auth(fflty 
which  sustains  the  view  here  taken. 

But  in  the  court  of  common  pleas  It  is  said 
that  a  different  practice  obtained;  that  upon 
a  suggestion.  In  the  special  writ  of  fieri  fa- 
cias, of  a  devastavit  by  the  execntor,  the 
sheriff  was  directed  to  inquire  by  a  jury 
whether  the  executor  had  wasted  the  goods, 
and,  If  the  Jury  found  he  had,  then  a  scire  fa- 
cias was  sued  out  against  him,  and,  unless  he 
made  a  good  defense  thereto,  execution  was 
awarded  de  bonis  proprlis.  It  afterwards  be- 
came tbe  practice  of  both  courts,  for  the  sake 
of  expedition,  to  incorporate  the  fieri  facias 
Inquiry  and  scire  facias  into  one  writ,  thence 
called  a  "scire  fieri  inquiry,"— a  name  com- 
pounded of  the  first  words  of  the  two  writs 
of  scire  facias  and  fieri  facias  and  tbat  of  In* 
quiry,  of  which  It  consists.  The  writ  recites 
the  fieri  facias  de  bonis  testatorls  sued  out  on 
the  Judgment  against  the  executor,  the  return 
of  nulla  bona  by  the  sheriff,  and  then,  sug- 
gesting a  devastavit,  commands  the  sheriff  to 
levy  the  debt  and  damages  of  the  goods  of  the 
testator  In  tbe  hands  of  the  executor,  If  tiiey 
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could  be  levied  thereof,  but  if  it  sbould  ap- 
pear to  him.  by  tile  Inquisitiw  of  a  Jury,  tbat 
the  executor  had  wasted  the  goods  of  the  tes- 
tator, then  the  sheriff  la  to  summon  the  ex.- 
ecutor  to  appear,  etc.  The  proceeding  by 
scire  facias  on  a  Judgment  against  the  execu- 
tor was  the  one  recognized  and  adopted  In 
our  act  of  assembly  creating  and  regulating 
tbe  Jurisdiction  of  Justices  of  the  peace  In  this 
state.  Section  10  of  that  act  (being  chapter 
99,  Bev.  Code)  provides  tbat  any  Judgment 
before  a  Justice  of  the  peace  against  an  ex- 
ecutor or  administrator  shall  be  a  Judgment 
of  assets,  to  the  extent  of  the  assets  found  to 
be  In  his  hands  either  before  or  after  Judg- 
ment rendered,  which,  according  to  law,  ought 
to  be  applied  to  the  cause  of  action.  It  then 
provides  that,  if  execution  on  sucb  Judgment 
shall  be  returned  unsatisfied  for  want  of  as- 
sets, the  plaintiff  may  sue  out  a  scire  facias 
upon  a  suggestion  of  waste  against  the  execu- 
tor or  administrator,  and.  If  tiie  defendant 
shall  not  appear  and  show  sufilcient  cause  to 
the  contrary,  he  shall  be  deemed  guilty  of 
waste,  and  shall  be  personally  liable  for  the 
amount  of  the  original  Judgment  and  Judg- 
ment and  execution  shall  be  awarded  accord- 
ingly as  for  his  own  debt  This  seems  to  be 
very  similar  to  the  practice  which  prevailed 
in  the  English  court  of  common  pleas  prior  to 
the  blending  of  the  practice  in  the  court  of 
common  pleas  and  the  court  of  king's  bench. 
If  we  take  this  as  indicative  of  the  practice 
ttiat  might  be  adopted  In  the  superior  court  of 
this  state,  then,  by  analogy,  tbe  rule  adopted 
in  this  case  does  not  widely  differ  therefrom. 

It  may  be  suggested  that  the  common-law 
practice  In  relation  to  the  execution  of  Judg- 
ments against  executors  or  administrators  de 
iMuis  proprlis  has  been  supplanted  by  the 
remedy  afforded  to  parties  Interested  In  es- 
tates of  deceased  persons  upon  the  testamen- 
tary or  administration  Imnds  required  to  be 
taken.  But  I  take  It  that  such  remedy  la 
merely  cumulative,  and  not  substitutional.  In 
this  case  a  rule  to  show  cause  why  the  decree 
has  not  been  performed,  or  why  an  attach- 
ment sbould  not  Issue,  has  accomplished  die 
very  same  thli^  that  a  scire  fadaa  would, 
sued  out' on  a  Judgment  against  an  executor 
or  administrator  obtained  before  a  Justice  of 
the  peace,  namely,  the  ascertainment  of  tbe 
commission  of  a  devastavit  on  the  part  of  tbe 
administrator  as  a  condition  precedent  to  Qie 
awarding  of  process  de  bonis  proprlis.  I  do 
not  think  that  it  is  necessary,  however,  to 
lean  m  the  analogy  to  the  law  In  regard  to 
the  practice  relating  to  the  execution  of  Judg- 
ments against  executors  or  administrators,  in 
order  to  support  tbe  rule  laid  down  in  regard 
to  enforcing  decrees  In  this  court  against  such 
parties,  as  the  reason  adduced  is  quite  sufil- 
dent  to  vindicate  Its  propriety  and  Justice,  in- 
dependently of  the  practice  that  prevailed  In 
the  common-law  court  prior  to  the  Revolution, 
and  the  establiahment  of  the  colonies  as  Inde* 
pendent  soverdgntleai 
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liASHUA  T.  MARKHAM. 
{Boprume  Court  of  Rhode  Island.   D«e.  8^ 

'  VKRDIOT— UNCSRTAINTT-^A-RRBaT. 

A  verdict  for  $125,  *Vith  interest  at  ilz 
per  cent.,"  without  stating  the  time  for  which 
the  Interest  la  to  nm.  la  too  vneertaln  for  com* 
pntatlon. 

Action  by  Lizzie  Laahna  against  William 
D.  Markham.  Motion  In  arrest  of  Judgment 
Granted. 

John  M.  BreuQ&n  <^Ttd  Dennla  J.  Holland, 
for  plaintiff.  TiUinghaat  &  Murdoclc.  for  de- 
fendant. 

PSR  CURIAM.  The  Jtuy  retamed  a  rer- 
dlct  for  $125,  "with  Interest  at  six  per  cent" 
The  verdict  in  respect  to  interest  is  too  un- 
certain tor  computation,  because  it  does  not 
^tate  fbQ  time  for  which  Interest  is  to  run. 
Even  if  the  verdict  had  been  sufficiently  ac- 
curate in  this  reepect,  before  the  verdict  is 
talien  interest  should  be  compated  and  in- 
cluded in  the  amoimt  for  which  the  verdict 
is  returned.  Motdon  In  arreet  granted,  new 
trial  ordered  unless  plaintiff  will  take  Judg- 
ment on  the  verdict  for  1125,  and  case  remi^ 
ted  to  the  common  pleas  division  for  further 
proceedings.  Oen.  Laws  R.  I.  c.  261,  |  11; 
iMlge  T.  O'Toole,  20  R.  I.  800, 38  AtL  88a 

(21  K.  I.  487) 

BLAOECMAR  v.  McIX)TTGHLIN. 
(Siqireme  Court  of  Rhode  Island.   Not.  29, 

1800.) 

TRUSTS— AOREBMENT—BVIDBNCEI. 

1.  Plaintiff  claimed  defendant  held  certain 
mon(>y  received  from  the  sale  of  partnership 
property  in  troat  to  pay  the  outstanding  billa  ot 
the  finu;  to  pay  to  B.,  one  ot  the  partners,  $100; 
the  balance  to  the  other  partner.  Defendant  de- 
nied such  arran^meut  but  paid  6.  the  (100, 
and  retained  flOl  to  par  oatstandinK  bills. 
Held,  that  the  Jurr  was  warranted  in  finding 
that  snch  a  trust  had  been  agreed  to  between 
the  co-partners  and  defendant 

2.  That  plaintiff,  who  claimed  defendant  held 
certain  money  in  trust  was  not  present  when 
the  money  was  paid  orer  to  defendant,  and  that 
such  a  trust  was  not  constituted  at  that  time, 
is  not  material,  where  an  agreement  tax  the  trust 
was  entered  into  by  all  the  parties  white  the 
BBon^  was  In  defendant's  hands. 

Action  by  Bdna  B.  Blackmar  against  Bd- 
ward  McLongblln.  Verdict  for  plaintiff. 
Mbtlom  for  new  trial  denied. 

Franklin  P.  Owen,  for  plaintiff.  Wm.  O. 
Rich,  for  defendant 

PER  CURIAM.  The  plaintiff  claims  the 
right  to  recover  from  the  defendant  on  the 
ground  that  be  held  the  money  received  from 
the  sale  of  the  co-partnership  property  qd  a 
certain  trust,  viz.  to  pay  the  outstanding  bills 
of  the  firm;  to  pay  Blackmar,  one  of  the 
partners,  $100;  and  the  balance  to  the  other 
partner,  McGovem.  The  plaintiff's  tesU* 
mony  tends  to  show  such  an  understanding 
and  agreement  between  the  co-partnen  and 


McLoughlin,  and  a  further  acknowledgment 
of  It  by  McLoughlin  In  bis  promise  to  pay  the 
plaintiff  when  the  full  amount  of  money 
should  come  Into  hia  bands.  The  testimony 
of  tiie  defendant  denies  such  an  arrange- 
ment, and  thus  raises  a  question  of  fact  As 
the  plaintiff's  claim  ,1s  corroborated  by  the 
conduct  of  McLoughlin  In  paying  to  Black- 
mar his  share  of  the  proceeds.  $100,  and  by 
also  retaining  $104  to  pay  outstanding  bllla, 
we  think  the  Jury  were  warranted  in  finding 
that  snch  a  trust  had  been  agreed  to.  Trvst 
Co.  V.  Manchester,  16  R.  I.  808,  15  AtL  76. 

The  defendant  claims  that  the  plaintiff's 
testimony  docs  not  show  that  eitfier  she  or 
her  husband  was  present  when  the  money 
was  paid  over  to  McLoughlin,  and  that  a 
trust  was  constituted  at  that  time.  It  does 
tend  to  show  the  constitution  of  the  trust  be- 
fore the  money  was  fully  paid.  But  how- 
ever this  may  be,  the  agreement  to  the  trust 
by  all  the  parties  while  the  money  was  in 
McLoughlin's  bands  would  be  sufficient  New 
trial  denied,  and  case  remitted  to  the  common 
pleai  divlalon,  with  dlrecttoa  to  enter  Judg- 
ment on  the  Terdlct 


(a.  a.  L  «» 
HBALET  et  al.  t.  KEIXOT. 
(Supreme  Court  of  Rhode  Island.    Dee.  1, 

188».) 

TRBSPASS— PLBADINO— DAUAaiCa— VBRDICT^ 

INVALIDITY. 

Where,  in  trespass  for  obstruction  to  a  right 
ot  way  appertalniug  to  plaintiff's  property,  oc> 
eapied  by  tenants^  the  declaration  contained  no 
special  count  for  kna  of  rents,  plaintiff  waa  only 
entitied  to  recover  for  permanent  injuries  affect- 
ing hia  reTersion-  and  hence,  where  the  evidnice 
of  damage  waa  limited  to  loss  ot  rents  and  in- 
convenience in  visiting  the  preoslses,  «  verdict 
in  his  favor  was  eroneous. 

Action  by  Jamee  A.  Healey  and  others 
against  Alice  Kelley.  New  trial -granted,  and 
case  remitted. 

A.  J.  Gushing,  for  plaintiff.  Bldwarda  A 

Angell,  for  defendant 

PER  CURIAM.  The  action  Is  tre^iasa  on 
the  case  for  the  obstruction  of  a  way  apper- 
taining to  the  estate  of  the  plaintiffs.  The 
testimony  shows  that  the  estate  was  in  the 
occupation  of  the  tenants  at  the  plaintiffs  dur- 
ing the  entire  period  subsequent  to  the  obstruc- 
tion of  the  way  and  the  bringing  of  the  suit 
The  testimony  offered  on  the  part  ot  the 
plaintiffs  OS  to  damages  waa  limited  to  loss 
of  rents,  and  to  the  inconvenience  suffered  by 
the  plaintiffs  and  their  ag^t  In  visiting  the 
premises.  The  declaration  contained  no  spe- 
cial count  for  loss  of  rents;  and  inasmuch  as 
the  estate  was  in  the  posseaslon  of  the  ten- 
ants, who  were  entitied  to  sue  for  damages 
for  Injury  to  the  possession,  the  plaintiffs 
were  entitied  to  recover  only  for  injuries 
which  were  In  their  nature  permanent  and 
which  affected  the  reversion.  As  no  erldenoe 
of  such  Injuries  was  given,  apd  as  the  deda- 
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ration  coutaiued  no  special  count  for  loaa  of 
rents,  the  verdict  was  against  the  law,  and 
cannot  be  sustained.  Dutro  t.  WUson,  4  Ohio 
St  101;  Cooper  t.  BtndalU  09  Ul.  817;  Hop- 
wood  T.  Scbofleld.  2  Moody  &  B.  84;  Klml)aU 
T.  Mcintosh,  134  Mass.  862;  1  Sedg.  Meas. 
Dam.  (7th  Kd  )  235,  note;  1  Tayl.  LandL  ft 
Ten.  S  178.  New  trial  granted,  and  case  re- 
mitted to  the  conunon  pleu  dlrWon  for  fur^ 
Ibw  proceedings. 

(n  R-  L  8B, 

In  n  DELINQUENT  POLL  TAX. 

(Snpreme  Court  of  Rhode  Island.  Not.  27, 

1800.) 

rOUi  TAX  — ■NrORGSUBNT  OF  — C0N8TITU- 
TUMAIm  law  — IMPtUSONUBNT— NBGS88ITT 
rOR  INDIOTHBNT-JUBT  TRIAX«-DUB  PRO- 
CnS  or  LAW— WARRANT  FOR  TAX  COlidC- 

noN. 

1.  Gen.  Laws,  c.  47.  (  6,  prori^og  that  the 
eollector  of  taxes  shall  lery  upon  the  bodr  ot, 
and  commit  to  prison,  anr  petsaa  who  ritall  fall 
for  80  days  to  pay  the  poll  tax  dne  from  Um,  Is 

'  a  lemedy  for  the  collection  of  said  tazee,  addl- 
tional  to  that  prescribed  in  section  5,  which  pro- 
•eribes  that  In  collecting  poll  taxes  the  collector 
■hail  hare  the  same  power,  and  shall  proceed  in 
Uke  manner,  as  prorided  by  chapter  48,  which 
latter  chapter  prarUes  for  the  ooUectton  and  en- 
forcement of  taxes  against  persons  and  propnty 
la  general. 

2.  Gen.  Laws,  e.  47.  I  8,  prortding  that  the 
collector  of  taxes  shall  lety  opon  the  body  of, 
and  commit  to  prison,  any  person  who  shall  taU 
for  80  days  to  pay  poll  tax  dne  from  him,  does 
not  violate  Coost.  U.  S.  Amend.  6,  proriding 
that  one  shall  not  be  proceeded  against  criminal- 
ly except  on  pres^tment  or  lndictm«it  of  a 
gfand  Jury,  nor  shall  be  deprived  of  life,  Ubsrty, 
or  propertr  -without  doe  process  of  law,  since 
the  first  10  amendments  of  that  oonstltntHm  ap- 
ply only  to  the  federal  goTemmeoL 

8.  Oen.  Haws,  c  47,  I  6,  providing  that  any 
person  who  shall  fail  for  80  days  to  pay  his  poll 
nixes  shall  be  imprisoned  until  the  same  are  paid, 
under  a  warrant  Issued  for  the  collection  of  the 
tax,  does  not  violate  Const,  art  1,  SI  11.  15. 
providing  that  in  alwence  of  fraod  a  debtor 
ought  not  to  be  continued  in  prison  after  he  sball 
have  delivered  up  his  property  to  his  creditors 
In  the  manner  prescribed  oy  law,  and  that  the 
light  of  trial  by  jury  shsll  remain  inviolate. 

4.  Under  Gen.  Lavs,  c.  47,  |  6,  providing  that 
the  collector  of  taxes  shsll  levy  upon  the  body 
of  any  person  who  sliall  fail  for  30  deys  to  pay 
bis  poll  tax,  the  process  under  which  tbe  collect- 
or should  proceed  is  the  warrant,  bo  framed  as 
to  meet  the  reqnirements  of  the  law,  prescribed 
by  section  3,  providing  that  the  town  treasurer 
shsll  issue  a  warrant  for  the  collection  of  taxes 
as  soon  as  a  copy  of  the  aaseaament  Is  delirered 
to  him. 

Qnestlona  inbmltted  by  13m  gorenuv  tor 
the  court*  a  opinion. 

To  His  Etxcellency,  Ellsha  Dyer,  Oovernor  of 
the  State  of  Rhode  Island  and  ProTt- 
denoe  Plantattona: 
We  have  received  the  communication  of 
your  excellency,  submitting  for  our  opinion 
the  following  qneatlonB:  (1)  la  the  prorWon 
In  aectlon  6  of  chapter  47  of  tbe  Genecal 
Laws  for  a  levy  by  tSie  colleetor  ot  tuea  up- 
on tbe  body  of  a  person  neglecting  or  refusing 
to  pay  A  poU  tax,  In  addition  to.  in  explana- 
tlOA  ot  or  in  the  place  of  tbe  provisions  of 
aeettoB  6  of  lald  cbaptarT  (Q  Is  the  provl* 


sloD  of  said  section  6  of  said  chapter  47  of  the 
General  Laws,  for  a  levy  upon  the  body  of  a 
delinquent  poll-tax  payer,  and  his  commit- 
ment to  Jan  by  the  collector  of  taxes.  In  viola- 
tion of  tbe  provisions  of  article  S  of  amend- 
ments to  the  constitution  of  tbe  United  States, 
or  of  section  11  or  section  IB  of  article  1  of 
the  constitution  of  Rhode  Island?  (8)  By 
what  process  shall  the  collector  of  taxes  levy 
upon  the  person  of  a  delinquent  poll-tax  pay- 
er under  tbe  provisions  of  said  section  6  of 
said  chapter  47  of  the  General  Laws?  And 
In  reply  we  have  the  honor  to  state: 

We  think  the  Qrst  question  must  be  an- 
swered In  the  affirmative,  to  the  extent  of 
holding  that  said  section  6  Is  In  addition  to 
said  section  6.  It  ^vldes  an  additional  rem- 
edy and  method  for  tbe  collection  of  poll  tax- 
es which  are  more  than  30  days  overdue. 

In  our  opinion,  the  second  question  must  be 
answered  In  the  negative.  So  far  as  the  ques- 
tion relates  to  the  constitution  of  tbe  United 
States,  it  la  well  setUed  that  the  first  10 
amendments  thereto  are  limited  In  their  oper- 
ation to  the  government  of  the  United  States. 
In  re  FItzpatrlck.  16  It.  I.  GO,  11  Atl.  778.  and 
cases  there  cited.  Said  section  6  of  chapter 
47  of  the  <3eneral  Laws  does  not  conflict  with 
section  11  of  article  1  of  the  constitution  of 
Rhode  Island,  but  specially  provides  for  a 
discharge  fmm  Jail  In  due  course  of  law. 
Neither  does  It  violate  tbe  provisions  of  sec- 
tion 16  of  said  article  1.  The  constitution 
requires  simply  the  conservation,  not  tbe  ex- 
tension, of  the  right  of  Jury  trial;  "and 
though  tax  assessmentB  were  before,  and  have 
been  since,  the  adoption  of  the  constitution, 
subject  to  revision  In  the  courts,  they  have 
never,  to  our  knowledge,  been  subject  to  re- 
vision by  Jury  trial"  Bishop  v.  Trls^,  IS  R. 
I.  466,  8  Atl.  6^;  Crandall  t.  James,  6  R.  L 
144. 

In  answer  to  the  third  question,  we  are  of 
the  opinion  that  tbe  process  to  be  used  by 
the  collector  of  taxes  In  maklog  bis  levy  upon 
tbe  person  of  a  delinquent  Is  tbe  warrant  Is- 
sued to  him  under  tbe  provisions  of  section 
8  of  said  chapter  47  of  the  General  Laws,  so 
framed  as  to  meet  the  requirements  of  said 
chapter.  Including  tbe  provisions  of  said  sec- 
tion 6.  We  suggest  the  following  form  of 
vrarrant  for  such  collection  and  levy: 

State  of  Rhode  Island  and  Providence 

Plantations. 

To  the  Collector  of  Taxes  of  the  Tbwn  of  

for  the  Tear  ,  Greeting : 

Too  are  herelv  commmded  to  Moceed  and  col- 
lect from  Uie  persons  nsmed  in  the  copy  of  the 
assessment  of  taxes  of  the  sssessors  ox  taxes  of 

the  town  of  for  the  year  -,  to  which 

this  warnmt  Is  affixed,  tbe  several  sums  of 
noney  therein  expressed,  of  tbe  perscms  liable 

therefor,  by  the    day  of  •    ■  • ,  A.  D. 

 ,  the  time  directed  by  the  town,  and  to 

pay  over  the  same  to  me  or  to  my  successor  in 
office.  And,  if  any  person  against  whom  a  tax 
Is  therein  assessed  shall  neglect  or  refuse  to  pay 
the  Mme  for  thirty  days  after  tbe  same  Is  due, 
yon  shall  dnnand  the  same  of  such  person,  with 
twenty  five  cents  for  the  cost  of  sndi  demand; 
and  If  any  sodi  person  npon  whooa  demand  la 
I  atiman  ahaU  u^cet  or  nfnae  to  pay 
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(ILL 


ladi  tax,  together  with  the  cost  ot  maldog  sach 
demand,  witohi  five  dars  after  the  date  of  such 
demand,  then  yon  ihaU,  noleu  mid  tax  has  been 
nmltted  aeeordiDS  to  law.  lery  vpoa  the  bod;  of 
iuch  person,  and  commit  him  to  jail  in  the  comi^ 
of  Providence,  there  to  remain  aatil  he  shall 
pa;  SDch  tax  and  all  legal  costs,  or  be  discharged 
therefrom  In  dne  coarse  of  law.  And  for  so  d<^ 
Ingthis  shall  be  your  warranL  Hereof  fail  noC 

TFitnesB  my  hand  thfa    day  of   , 

A-  D.  . 


Mr.  Justice  ROGERS,  who  concurs  In  the 
abore  4H;>Inlon,  Is  absent  from  the  city,  and 
we  ait  nnabie  to  obtain  hla  signature  hereto. 

CJHARLES  MATTESON. 

JOHN  H.  STINESS. 

PARDON  B.  TipLINGHAST. 

GEORGE  A.  WILBUR. 

WILLIAM  W.  DOUGLAS. 

EDWARD  C  DUBOIS. 


(XI  a.  1. 4W) 

BOURNB  r.  GAMPBELU 
(Siqweme  Court  of  Rhode  Island.    Dee.  6^ 
1889.) 

•JSOTMBNT— LEASES— PRINCIPAL  AND  AOBNT 
— AOBNT'S  AUTHORITY. 

L  Gen.  Laws,  c.  20IZ,  i  2,  requires  that  erery 
conT^ance  of  land  for  a  period  longer  than  one 
year  shall  be  In  writing.  Section  19  declares 
that,  if  such  c<mTeyBnce  is  executed  by  an  at- 
torney, he  must  be  autborized  by  a  power  of 
attorney  signed,  acknowledged,  deliyered,  and 
recorded  with  the  formalities  prescribed  for 
deeds.  Held  that,  notwithstanding  Id.  c  233,  i 
6,  declaring  that  no  action  stiall  be  brought  on 
a  contract  for  the  sale  of  land  or  the  making  of 
any  lease  for  a  longer  period  than  one  year  un- 
less the  same  shall  be  m  writing,  signed  by  the 
party  to  be  charged,  or  by  some  other  by  tdm 
lawfully  authorixed,  does  not  expressly  require 
such  authorization  to  be  "in  writing,"  yet  a  lease 
of  land  for  a  longer  period  than  one  ^ear  cannot 
be  made  by  an.  attorney  in  fact  without  writ- 
ten authority. 

2.  A  written  agreement  concerning  the  leasing 
of  plaintiff's  land,  signed  by  one  dalmlng  to  act 
as  agent  indiTidually,  but  not  aa  her  agent  or 
attorney,  is  not  binding  .on  her. 

Action  by  Susan  K.  Bourne  against  John 
Oampbell  to  recover  certain  premises  held  by 
defendant  under  an  alleged  lease.  Motion  for 
new  trial  denied,  and  Judgment  ordered  for 
plaintiff. 

James  O.  Collins,  Jr.,  for  plaintiff.  C3onley 

&  Cronln,  for  defendant. 

MATTESON,  0.  J.  This  Is  an  action  of 
trespass  and  ejectment  The  defendant  claims 
to  hold  the  premises  demanded,  under  a  lease 
(or  a  term  of  years,  which  had  not  expired 
at  the  bringing  of  the  suit  This  so-called 
"lease,"  however,  appears  to  be  signed,  not 
by  the  plaintiff,  but  by  her  son,  Alexander 
P.  Bourne,  and  recites  that  he  was  acting 
In  her  behalf.  No  written  evidence  Is  sabmit- 
ted  that  Alexander  P.  Bourne  was  ever  au- 
thorized In  writing  to  sign  the  paper  so  as  to 
bind  the  plaintiff,  assuming  that  It  can  be 
construed  'as  a  lease,  instead  of  a  mere  agree- 
ment for  a  lease,  which  It  purports  on  Ita  face 
to  be.   Gen.  Laws  R.  I.  c  302,  S  2,  requires 


that  every  conveyance  of  land  for  a  longer 
period  than  one  year  shall  be  In  writing. 
Section  16  of  the  same  chapter  provides  that 
every  conveyance  executed  by  attorney  shal. 
be  as  valid  aa  If  executed  by  a  grantor,  pro- 
vided that  a  power  of  attorney  for  the  pur- 
pose be  given  by  the  grantor,  which  power 
and  deed  executed  by  the  attorney  shall  be 
signed,  acknowledged,  delivered,  and  recorded 
with  the  formaJltlea  prescribed  by  law  con- 
cerning deeds  from  grantors  in  person;  tbas, 
by  Implication,  excluding  the  validity  of  any 
conveyance  by  attorney  unless  In  manner  and 
with  the  formalities  mentioned.  The  defend- 
ant refers  to  Gen.  Laws  R.  I.  c.  233,  S  6,  that 
"no  action  shall  be  brought— First  Whereby 
to  charge  any  person  upon  any  contract  for 
'  the  sale  of  lands,  tenements,  or  hereditaments, 
or  the  making  of  any  lease  thereof  for  a 
longer  time  than  one  year;  ♦  •  •  unless  the 
promise  or  agreement  upon  which  such  action 
shall  be  brought  or  some  note  or  memorandum 
thereof,  shall  be  In  writing  and  signed  by  the 
party  to  be  charged  therewith,  or  by  some 
other  person  by  him  thereunto  lawfully  au- 
thorized"; and  argues  that  the  subsequent 
ratification  of  the.  act  of  the  agent  by  the 
conduct  of  the  party,  without  vrrltlng.  Is  su£B- 
cient.  Though  this  statute  omits  the  words 
"in  writing,"  and  requires  merely  that  the 
agent  signing  shall  be  lawfully  authorized.  It 
is  evident  that  lo  case  of  the  couveyance  of 
lands  for  a  longer  period  than  one  year,  the 
authorization  must  be  In  writing;  otherwise, 
a  person  might  be  charged  without  having 
himself  signed  any  writing,  and  thus  his  land 
be  conveyed  for  a  longer  period  than  a  year 
without  a  deed  In  writing,  contrary  to  the 
provisions  of  Id.  c.  202,  8  2.  To  hold  differ- 
ently would  be  to  expose  titles  to  land  to  the 
uncertainty  and  mischiefs  which  it  Is  the  pur- 
pose of  the  statute  to  prevent 

Moreover,  the  agreement  does  not  purport 
to  be  signed  by  the  plaintiff,  or  by  Alexander 
P.  Bourne,  as  her  agent  or  attorney,  but  la 
signed  by  him  Individually.  It  cannot  be  re- 
garded, therefore,  as  the  agreement  of  the 
plaintiff.  City  of  Providence  v.  Miller,  11  B. 
I.  272.  New  trial  denied,  and  case  remitted 
to  the  common  pleas  division,  with  direction 
to  enter  Judgment  on  the  verdict  for  Uie  plain- 
tiff (or  possession  and  costs. 


(h  r.  I.  4S3) 

WASBBN  et  al.  t.  PROVIDBNCE  TOOL  00. 
et  al. 

(Supreme  Conrt  of  Rhode  Island.   Nov.  29; 
1899.) 

aSJUITT— PARTIES. 

Oestnis  que  trustent  whose  estate  Is  sought 
to  be  charged  in  equity  in  the  hands  of  trustees 
have  a  direct  interest  entitling  tbem  to  come  in 
as  parties  to  the  bill,  under  Gen.  Laws,  c.  240.  i 
16,  which  provides  that,  where  persona  are  di- 
rectly interested,  the?  may  come  in  aa  parties. 

Action  by  Charles  H.  Warren  and  othen 
against  the  Providence  To(d  Company  and 
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•tlien.  Hotloa  to  admit  beBeflcIarles  as  ad- 
dlUoual  parties.    Motion  granted. 

TUllngtaast  &  TUllngbaat,  for  complainanta. 
Bd wards  &  AngeU,  for  benefldarles. 

PBR  CURIAM.  The  general  rale  In  regard 
to  parties  In  equity  anlta  waa  atated  In  Bur- 
rlU  T.  Oarst,  19  R.  Z.  38.  SI  AU.  436.  See. 
also,  De  Wolf  t.  De  Wolf,  4  R.  L  450;  Quid- 
nick  Co.  T.  Chafee.  13  R.  I.  867,  386.  A  dis- 
tinction la  made  in  Burrlll  r.  Oarst  between 
necessary  and  interested  parties.  We  think 
that  the  cestuis  que  truBtent  In  this  case  are 
Interested  parties,  for  the  reason  that  the  es- 
tate which  Is  sought  to  be  charged  Is  their 
estate  as  beneficiaries  In  the  bands  of  the 
trusteea.  Their  Interest  is  direct,  and  not 
simply  consequential  or  remote.  Therefore, 
under  Gen.  Laws,  c.  240,  i  16,  they  have  the 
right  to  come  In  as  parties.  The  plain  Intent 
of  the  statute  Is  to  admit  i>er8on8  who  are 
not  necessary  parties,  since  otherwise  it  could 
have  DO  affect,  because  necessary  parties  must 
always  be  parties  to  the  salt  The  motion  to 
admit  Is  granted. 

[61  K.  H.  88} 

HANXON  T.  PARTRIDGE  et  al.  DONOVAN 
T.  SAMB.    GALLAGHER  v.  SAME. 

(Snpreme  Court  of  New  Hsmpsbire.  Merri- 
mack.  March  12,  1897.) 

BI<D0TIONS-SUPERVISOR8  OF  OHSGK  U8T— 
UISCONDUGT— CIVIL  RSM&DT. 

1.  An  action  lies  against  super viaora  of  the 
check  list  for  willfally  and  maliciously  neslect- 
ing  or  refusing  to  insert  the  name  of  a  qualitied 
voter  <Hi  the  dieck  list,  notwithstanding  Pub. 
St  c.  32,  S  8,  also  makes  It  a  punishable  offense; 
the  duties  of  such  ofBc«8  being  partly  minis- 
terial in  character. 

2.  That  Act  July  4, 1838  (Laws  183&  c.  884. 1 
^,  made  selectmen  oegle<cting  their  duty  liable 
criminally  and  cirilb-.  and  that  it  waa  repealed 
by  the  revision  of  1842  (Rev.  St.  c.  §§  3,  21; 
Id.  c.  230,  f  13)  do  not  affect  the  common-law 
action  for  aucli  neglect  of  duty. 

Exceptions  from  Merrimack  county. 

AcUou  by  John  C.  Hanlon,  Frederick  Dono- 
van, and  Bernard  Gallagher  against  one  Part- 
ridge and  others.  P^om  an  order  denying 
motions  tor  nonsuits,  defendants  except 
Judgments  for  plaintiffs. 

Albln,  Martin  &  Howe,  for  plolntltb.  Sar- 
gent &  HolUs  and  WUUam  A.  J.  GQes,  tor  de- 
fendants. 

OLABK,  J.  Tbese  are  acttona  on  the  case 
against  the  defendants,  supervisors  of  the 
check  list  of  ward  3  hi  Concord,  for  willfully 
and  maliciously  neglecting  and  refusing  to  In- 
sert the  plaintiffs'  names  on  the  list  of  voters 
on  the  state  biennial  election  holden  November 
6,  18&4,  whnretv  the  idalntUEs,  being  duly 
qualified  to  vote,  were  deprived  oC  the  right  of 
suffrage.  Tha  defendants  filed  a  general  de- 
murrer In  each  case,  admitting  all  facta  that 
were  well  pleaded,  and  denying  the  plaintiffs' 
right  to  recover,  as  matter  of  law.  Subject  to 
exception,  the  court  overruled  the  demurrers 


and  denied  the  motion  for  nonsuit  made  In 
each  case.  An  examination  of  the  declani- 
tlons,  end  a  comparison  of  the  facts  alleged  In 
them  with  the  provisions  of  the  law  of  this 
state  relating  to  the  rights  and  qualifications 
of  voters  and  the  du^  of  supervisors,  show 
that  the  declaration  in  each  case  Is  sufficient, 
as  matter  of  law,  to  entitle  the  plaintiff  to  re- 
cover. The  demurrers  w^  properly  over- 
ruled. 

"If  the  supervisors  at  any  session  holden  for 
the  correctlcm  of  the  check-list,  on  receiving 
satisfactory  evidence  that  any  person  whose 
name  Is  on  the  list  Is  not  a  legal  voter,  shall 
neglect  or  refuse  to  erase  such  name  from  the 
list,  or  shall  neglect  or  refuse  to  insert  on  the 
Ust  the  name  of  any  pei-son  who  Is  ft  legal 
voter,  having  satisfactory  evidence  thereof,  or 
shall  neglect  or  refuse  to  hear  or  examine  any 
evidence  offered  for  such  purpose  In  either  of 
the  cases  aforesaid,  or  shall  at  any  time  Insert 
on  the  list  the  name  of  any  person  not  a  legal 
voter,  knowing  such  to  be  the  case,  or  shall 
knowingly  erase  therefrom  or  omit  to  insert 
the  name  of  any  legal  voter,  he  shall  be  fined 
not  more  than  fif^  dollars  for  each  offense." 
Pub.  St  c.  32,  I  8.  The  defendants  contend 
that  this  section  contains  all  the  law  applica- 
ble to  the  punishment  of  supervisors  for  a 
wlllfnl  violation  of  duty,  which  Is  by  a  crim- 
inal action  and  by  a  fine  not  exceeding  $50. 
In  Ashby  v.  White,  2  Ld.  Raym.  038,  it  was 
decided  that  an  action  was  maintainable  at 
common  law,  by  one  having  a  right  to  vote  at 
an  election,  against  an  election  officer  for  de- 
priving him  of  bis  right  to  vote.  This  deci- 
sion was  rendered  nearly  200  years  ago,  and 
it  has  been  generally  followed  in  this  country. 
It  was  cited  and  recognized  to  Wheeler  v.  Pat- 
terson, 1  N.  H.  88.  In  Proprietors  v.  Champ- 
ney,  2  N.  H.  190,  Richardson,  C.  J.,  speaking 
of  selectmen  in  laying  out  public  and  private 
ways,  says  (page  201):  "They  seem  to  stand 
In  the  situation  of  the  moderator  of  a  town 
meeting,  who  Is  unquestionably  answerable 
for  maliciously  rejecting  the  vote  of  one  who 
has  a  right  to  vote."  "That  one  entitled  to 
vote  shall  not  be  deprived  of  the  privilege  by 
the  action  of  the  authorities  is  a  fundamental 
principle.  *  *  *  If  the  inspectors  of  elec- 
tions refuse  to  receive  the  vote  of  an  elector 
duly  qualified,  they  may  be  liable  both  civilly 
and  criminally  for  so  doing."  Cooley,  Const 
Lim.  616;  Cooley,  Torts,  415.  Before  the 
enactment  of  Pub.  St  c.  32,  5  8,  the  defend- 
ants would  have  been  liable  to  the  plaintiffs 
upon  the  facts  stated  In  their  declarations. 
The  statute  In^ioses  a  penalty  upon  the  super- 
visors for  a  willful  violation  of  duty.  It  fur- 
nishes no  remedy  to  the  party  deprived  of  the 
right  of  suffrage.  It  does  not  make  unlawfol 
what  was  lawful  before.  It  provides  a  new 
method  of  punishing  official  wrongdoing,  but 
gives  no  relief  to  the  parties  aggrieved,  who 
are  left  to  pursue  the  remedy  which  the  law 
provides  by  a  civil  action  -for  damages. 

It  Is  contended  that  superrisors  are  Judicial 
officers,  or  quasi  Judicial  officers,  and  there- 
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fore  no  c1t9  action  can  be  maintained  against 
them  for  an7  neglect  or  breacb  of  official  dnty, 
bowever  corrupt  or  vUlfiil  It  may  be.  Tbe 
nUe  of  law  wbicb  exempts  jndlclal  officere 
from  cItH  liability  la  based  on  grounds  of  pub- 
lic policy,  and  has  for  Its  pnipoae  and  object 
the  presraratlon  of  the  Independence  of  the 
judges.  It  is  said  by  Esher,  M.  R.,  In  AndW* 
son  T.  Gorrle  [1896]  1 Q.  a  668:  "By  the  eom- 
mon  law  of  England,  It  is  the  law  that  no  such 
action  will  lie.  The  ground  alleged  from  the 
earilest  times  as  that  on  wbidi  the  rule  rests 
is  that,  If  sndi  an  action  would  lie,  the  judges 
wonld  lose  tbelr  lndq;>endence,  and  that  tbe 
absolute  freedom  and  Ind^tendence  of  tiie 
judges  Is  necessary  for  the  administration  of 
justice."  In  Fray  t.  Blackburn,  8  Best  &  S. 
676,  Crompton,  J.,  said:  "It  Is  a  principle  of 
onr  law  that  no  action  will  lie  against  a  judge 
of  one  of  the  superior  courts  for  a  judicial  act, 
though  It  be  alleged  to  have  been  done  mall- 
donaly  and  corruptly,  liie  public  are  deeply 
interested  In  this  rule,  which.  Indeed,  exists 
for  their  bmeflt,  and  was  established  In  order 
to  sec  ore  Qie  bidependence  of  the  judges,  and 
prevent  their  being  harassed  by  Texatlous  ac- 
tions.** The  reasons  tot  exempting  judges 
from  drtl  liability  for  their  willful  and  maJJ- 
dous  acts  do  ncft  apply  to  such  public  officers 
as  asseastns  of  taxes,  county  commissioners, 
and  superrlsors  of  the  check  list,  whose  duty 
It  is  to  decide  questions  arising,  not  between 
individual  psrtles,  but  between  ■  individuals 
and  the  public  whom  th«7  reprount  Sndi  offi- 
cers are  not  answerable  forerrorsof  judgment, 
bnt  they  are  liable  for  the  willful  and  mali- 
cious abuse  of  their  authority  to  tbe  Injury  of 
another.  In  Spear  v.  Cnmmlngs,  23  Pick.  224, 
227,  Shaw,  O.  J.,  says,  after  qooting  IJlncoln  v. 
Hapgood,  11  Mass.  StO,  and  Bridge  v.  IdnoAn, 
14  Man.  367,  luddfng  that  selectmen  are  liable 
for  honestly  rejecting  the  vote  of  a  legal  voter: 
**The  principle  npon  which  these  cases  were 
decided  waa  tiiat  this  Is  a  great  personal,  polit- 
ical, and  constitutional  prlvU^e,  in  danger  of 
being  frequently  and  wantonly  violated  by 
those  in  the  exercise  of  power,  and  that  it 
would  be  difficult,  in  most  cases,  to  prove  ac- 
tual malice;  and,  ex  necessitate,  tbe  law  al- 
lows such  action,  npon  considerations  of  great 
public  policy,  to  prevent  greater  mischief." 
Public  Interest  requires  that  judicial  officers 
should  be  protected  in  their  official  duties,  and 
this  Immunity  from  liability  is  unquestioned. 
But  the  duties  of  supervisors  of  the  check  list 
are  of  a  different  character.  Tbey  are  partiy 
judlchU  and  partly  mlolsterial;  and  when,  in 
their  discharge,  such  officers  are  actuated  and 
controlled  by  wHlfol,  corrupt,  and  malicious 
motives,  they  are  not  exempt  from  an  action 
for  the  damages  occasioned  by  their  mlscon- 
ducL  It  Is  alleged  In  the  writs  that  tbe  de- 
fendants willfully  and  maliciously  n^Iected 
and  refused  to  put  the  plaintiffs'  names  on  the 
check  list,  and  tbe  court  has  found  that  evi- 
dence was  introduced  in  proof  of  these  allega- 
tions. It  thus  appears  that  the  defendants 
willfully  and  maliciously  deprived  the  plain- 


till^  of  the  right  of  snffrage.  and  the  actlona 
can  be  maintained.  Waldron  t.  Berry,  SI  N. 
H.  136,  and  cases  dted. 

The  act  of  July  4,  1888  (Laws  183a  e.  881, 
I  makhig  selectmen  negflectlng  thehr  du^ 
UaUe  to  a  criminal  action  and  a'  dvll  action 
for  damages,  and  its  rqwal  In  the  revision  of 
1842  (B«T.  St  C.  25,  H  3,  21;  Id.  c  280^  I  13). 
afford  no  argument  for  or  against  the  mainte- 
nance of  tbe  sxeaeat  suits.  If  It  must  be  In- 
ferred from  the  eoactment  that  the  legi^tnre 
understood  that  the  action  did  not  Ue  at  com- 
mon law,  the  infoence  from  tts  r^eal  is  quite 
as  strong  that  the  revise ra  and  the  legislature 
thought  the  action  did  lie  at  common  law,  and 
that  the  provision  was  thoeCcffe  nnneceasaiy. 
as  that  they  deemed  it  unwise. 

The  e»:^>tlon  to  the  denial  of  a  motion  tac 
a  mmsnlt  Is  overruled.  The  plalnUffs  hntro- 
doced  evidence  tending  to  prove  the  allega- 
ti(ms  contained  In  the  writs,  and  the  court 
found  It  suffident,  as  ai;^>ears  from  a  finding 
for  each  of  the  plalnUffs.  Judgmmt  for  the 
plaintiffs. 

BLODGETT,  J.,  did  not  ttt.  The  othen 

concurred. 


m  N.  H.  n) 
BOSTON  ft  M.  B.  CO.  r.  CVIY  OF 

CONOOBD. 
OSnpreme  Oourt  of  New  Hampshire.  Merri- 

macb.   March  12,  18D7.) 

BAILROAD  BRIDGES-DECISION  OF  RAILROAD 
COUHISSIONBRB— CONSTITUTIONAL  LAW— 
RIOHT  OF  APPEAL  BY  CITY. 
Laws  1893,  c.  39,  |  1.  proTidins  that  tbe 
nllroftd  oommissionera  maj  require  railroad 
companies  to  raise  bridgesi  that  the  company 
sliali  pay.  In  tbe  flrat  Instance,  any  expense  in- 
curred in  rainng  highway  bridgea;  that  the  eom- 
miaaioners  may  apportion  such  pait  of  said  ex- 
pense "as  in  their  judj^ent  is  just"  against  a 
city;  and  that  the  company  may  recover  from 
the  city,  in  an  action  of  debt,  the  amount  so  ap- 
portioned against  it,— is  not  unconstitutional  for 
failing  to  provide  for  an  appeal  by  the  city  from 
tbe  commisBionera'  decision,  as  the  powen  and 
duties  of  a  city  in  such  matters  are  witiiin  the 
legislature's  controL 

Action  by  the  Boston  &  Maine  Ballroad 
Company  against  the  tltf  of  Concord.  Judg- 
ment for  plaintiff. 

Debt  for  a  amn  apportioned  to  the  defend- 
ant by  the  railroad  commissioners  under  Laws 
1893,  c.  39,  S  1.  Facts  agreed.  The  plaintiff 
raised  a  highway  bridge  In  Concord  over  the 
Concord  &  Claremont  Ballroad,  in  compliance 
with  an  order  of  the  rdilroad  commissioners. 
Upon  petition  of  the  plaintiff,  and  after  hear- 
ing the  parties,  the  railroad  commissioners 
apportioned  to  the  defendant  $160  of  the  ex- 
pense of  the  change  outside  the  railroad  lo- 
cation. The  defendant  appeared  at  the  hear- 
ing, and  objected  to  the  Jurisdiction  of  the 
commissioners,  claiming  that  the  act  of  the 
legislature,  so  far  as  it  purported  to  confer 
authority  upon  them  to  determine  the  rights 
and  liabilities  of  the  defendant,  was  void,  be- 
cause it  is  not  constitutional,  and  does  not 
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provide  for  an  appeal  to  the  court  If  a  pftrtj 
li  aggrieved  hy  the  commlBSloaer^  decision. 

Frank  S.  Streeter  and  John  M.  Mitchell,  for 
plaintiff.  Bargeat,  HoUis  &  NUea,  for  detend- 
«nt 

OLARK,  3.  The  dty  of  Concord  la  a  ma- 
Bidpal  dlTlafon  of  the  state,  ^e  railroad 
eommiBsloners,  ander  the  antfaoritT  conferred 
opon  them  by  the  legislature,  ai^wrtloned  the 
expense  Incurred  In  raising  the  bridge  be- 
tween the  railroad  and  the  city  as  in  their 
Jodgment  was  Just  The  powm  and  duties 
ut  the  cttr  are  laxgely  within  the  vsontrol  of 
the  .legislature,  and  the  railroad  commission- 
era  are  state  offloers,  authralEed  to  determine 
what  jwrtlon  of  the  expense  incurred  by  the 
railroad  in  the  changes  made  outside  the  rail* 
road  location  shall  be  paid  the  city  of  Con- 
cord. Laws  1868.  c  89.  I  1.  They  are  to 
•ward  such  a  sum  "as  is  m  their  judgment 
just,"  and  tbelr  conduitfon  Is  dual  as  to  tl}e 
dty.  Frmn  the  apiRnisal  ot  damages  to 
budownen  br  the  railroad  commissioners  any 
party  aggriered  has  a  rl^t  of  appeal,  but  In 
iWorUonIng  the  ezpmse  between  the  railroad 
and  the  dty  the  Judgment  of  the  conuntS' 
slonen  la  eondrilTe.  It  Is  a  matto'  within 
the  cimtrol  of  the  legislature  (Wooeter  v. 
Plymouth,  en  N.  H.  19S),  and  there  should  be 
jodgzcon'  for  the  plaintiff.   AH  concurred. 


(S8  N.  H.  267) 

BUOH  T.  AMORT  MFO.  GO. 

(Boprame  Court  of  New  HampaMre.  Hlllsboro. 
BCareh  U,  18B6.) 

NBOUOBNCB-mjURIBB  BT  UACHINBRT— 
aHILDRBH— TRaSPASSERS— WARNINQ. 

1.  A  boy.  seed  S  years,  IgnoraDt  of  English, 
was  taken,  without  authority,'  by  bis  brother, 
an  employfi  In  a  mill,  to  learn  his  work.  Other 
boys  bad  taken  their  brothers  into  the  mill  for 
the  same  purpDse,  but  It  was  not  shown  that 
the  employer  knew  this,  and  on  this  occasion  he 
ordered  the  boy  to  leave;  but  It  was  doubtful 
whether  the  Ix^  understood  him.  Held,  that  the 
boy  WS8  a  trespasser. 

2.  Where  a  child.  Incapable  of  appredatlng 
danger  or  ot  exercising  care  necessary  to  avoid 
It,  trespasses  on  the  property  ot  another,  and 
Is  injured  by  the  letter's  machinery,  whidi  ia 
in  good  order  and  pn^mly  managed,  the  owner 
Is  not  liable,  though  he  faUs  to  warn  the  child. 

BzceiitlonB  from  HlUsboro  county. 

Action  by  Carl  Bnch  against  the  Amory 
Manttta(^urlng  Company.  From  an  order  de> 
nylng  a  motion  to  direct  a  rwdict  tat  defend- 
ant, defendant  excepts.  Judgment  for  defend- 
ant 

Case.  Trial  by  jury  and  verdict  for  the 
plaintiff.  March  30,  1886,  the  plaintiff,  then 
8  years  of  age  and  unable  to  speak  or  under- 
stand EngllBh,  was  injured  by  the  machinery 
In  operation  in  the  defendants'  mill.  The 
evidence  tended  to  show  that  the  piaintUTs 
brother,  who  was  13  years  of  age,  was  em- 
ployed as  a  back  boy  In  the  mule-spinning 
room,  and  that  at  bis  request  tbe  plaintiff 
went  Into  the  room  for  the  purpose  of  learn- 


ing the  work  of  a  back  boy.  The  elder  broth- 
er had  no  authority  to  request  or  permit  the 
plaintiff  to  go  into  the  mill  or  to  Instruct 
him.  unless  It  could  be  Inferred  from  the  fact, 
testified  to  by  blm,  that  "he  saw  other  boys 
taking  their  brothers  to  learn,  as  he  under- 
stood from  their  motions."  The  plaintiff  was 
In  the  mill  for  a  day  and  a  half,  until  the 
accident,  openly  assisting  more  or  less  In  the 
work  of  tbe  back  boys.  He  testified  that  he 
was  directed  by  a  person  not  the  overseer 
of  the  room,  whom  be  saw  "bossing"  the  oth- 
er boys,  to  pick  up  some  bobbins  and  put 
some  waste  In  a  box.  There  was  evidence 
tending  to  show  that  Fulton,  the  overseer, 
who  was  in  charge  of  and  hired  tbe  back 
boys  and  other  operatives  in  the  room,  passed 
In  tlie  alleys  near  the  plaintiff,  and  that  he 
was  well  acquainted  with  his  help.  He  testi- 
fied that  he  had  no  Icnowledge  of  the  plain- 
tiff's presence  In  the  room  until  atiout  two 
hours  before  the  accident,  when,  aware  that  tbe 
boy  was  not  an  employ^,  he  directed  him  to 
go  out,  and,  thinking  he  might  not  understand 
English,  took  him  to  an  operative  who  spoke 
the  plaintiff's  language,  whom  he  told  to  send 
the  plaintiff  out  The  plaintiff  testified  that 
Fulton  qioke  to  him,  and,  as  he  understood, 
directed  him  to  remove  his  vest,  but  that  be 
did  not  understand  he  was  ordered  to  leave. 
There  was  no  evidence  except  Fulton's  that 
the  order  was  communicated  to  the  plaintiff 
or  understood  by  him.  There  was  no  evidence 
or  claim  that  the  machinery  was  improperly 
constructed  or  operated,  or  that  It  was  out  of 
repair.  The  plalntlfTs  band  was  caught  lo  a 
gearing  whlcb  the  back  boys  were  Instructed 
to  avoid,  but  there  was  no  evidence  that  the 
plaintiff  was  given  any  instruction  or  warn- 
ing whatever.  There  was  evidence  tending 
to  prove  that  boys  under  13  were  not  employ- 
ed In  the  room,  and  that  the  place  and  ma- 
chinery were  dangerous  for  a  child  of  the 
plaintiffs  age.  Subject  to  exception,  a  mo- 
tion that  a  verdict  be  directed  for  tbe  defend- 
ants was  denied. 

SulIlTan  &  Broderick  and  Bumham,  Brown 
&  Warren,  for  plaintiff.  David  Cross,  David 
A.  Taggart.  and  Elijah  M.  TopIIff,  for  de. 
fendanta. 

CARPENTER,  a  J.  On  the  evidence,  the 
jury  could  not  properly  find  that  the  plaintiff 
was  upon  the  premises  of  the  defendants  with 
their  consent  or  permission.  Although  there 
was  evidence  tending  to  show  that  ot^er  back 
boys  had  taken  their  brothers  Into  tbe  room 
for  the  purpose  of  instructing  them  in  the 
business,  tiiere  was  no  sufficient  evidence  that 
the  fact  that  they  did  so  was  known  to  the 
defendants,  and  there  was  evidence  that  od 
the  first  occasion  brought  to  their  knowledge 
they  objected.  Upon  thl»  state  of  the  evi- 
dence, a  license  by  the  defendants— whether 
material  or  immaterial— for  the  plalntlfTs 
presence  In  the  room  could  not  legitimately 
be  inferred.   The  plaintiff  was  a  treqtasaer. 
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The  defendants'  mactaloery  was  In  perfect 
order  and  properly  managed.  They  were  con- 
dnctlng  their  lawful  business  in  a  lawful 
way,  and  In  the  usual  and  ordinary  manner. 
During  ^e  plaintlfTs  presence  they  made  no 
change  In  the  operation  of  their  works  or  In 
their  method  of  doing  business.  No  Imme- 
diate or  active  Inteirentlou  on  their  part  caus- 
ed the  Injury.  It  resulted  from  the  Joint 
operation  of  the  plalntUTs  conduct  and  the 
ordinary  and  usual  condition  of  the  premises. 
Under  these  circumstances,  an  adult  In  full 
possessioD  of  his  faculties,  or  an  Infant  ca- 
pable of  exercising  the  measure  of  care  neces- 
sary to  protect  himself  from  the  dangers  of 
the  situation,  whether  he  was  on  the  premises 
permlBBlioi  or  as  ■  trespaaser,  could  not 
recoTcr. 

The  plaintiff  was  an  infSant  of  8  yeara  The 
particular  circumstances  of  the  accident— how 
or  in  what  manner  it  happened  that  the  plain- 
tiff caught  his  hand  In  the  gearing— are  not 
disclosed  by  the  case.  It  does  not  appear 
that  any  erldence  was  offered  tending  to  show 
that  be  was  IncaiHible  of  knowing  the  danger 
from  putting  bis  hand  in  contact  with  the 
gearing,  or  of  exercising  a  measure  of  care 
sufficient  to  avoid  the  danger.  Such  an  In- 
capacity cannot  be  presumed.  Stone  v.  Rail- 
road Co.,  116  N.  Y.  104,  lOa-lll,  21  N.  B. 
712;  Hayes  t.  Norcross.  162  Mass.  546,  548, 
89  N.  E.  282;  Mulligan  t.  Curtis,  100  Mass. 
512,  514;  CosgrOYe  v.  Ogden,  49  N.  Y.  255, 
258;  Kunz  v.  City  of  Troy,  104  N.  Y.  844,  351, 
10  N.  E.  442;  Lorett  r.  Ballroad  Co^  9  Al- 
len, 667,  563. 

An  infant  is  bound  to  use  the  reason  he 
possesses,  and  to  exercise  the  degree  of  care 
and  caution  of  which  be  is  capable.  If  the 
plaintiff  could,  by  the  due  exercise  of  his  In- 
tellectual and  physical  powers,  hare  avoided 
the  Injury,  he  !s  no  more  entitled  to  recover 
than  an  adult  would  be  under  the  same  cir- 
cumstances. The  burden  was  upon  him,  and 
the  case  might  be  disposed  of  upon  the  ground 
that  he  adduced  no  evidence  tending  to  show 
that  he  had  not  sufficient  reason  and  discre- 
tion to  appreciate  the  particular  risk  of  injury 
that  be  Incurred  and  to  avoid  it  But  It  may 
be  that  evidence  tending  to  show  the  plain- 
tUTs  incapacity  was  adduced,  and  that  the 
case  Is  silent  on  the  subject,  because  this  par- 
ticular question  was  not  made  by  the  defend- 
ants. 

Assuming,  then,  that  the  plaintiff  was  In- 
capable either  of  appreciating  the  danger  or  of 
exercising  the  care  necessary  to  avoid  It,  Is 
he,  upon  the  facts  stated,  entitled  to  recover? 
He  was  a  trespasser  in  a  place  dangerous  to 
children  of  his  age.  In  the  conduct  of  their 
business  and  management  of  their  macbincry 
the  defendants  were  without  fault.  The  only 
negligence  charged  upon,  or  attributed  to, 
tbem  Is  that,  inasmuch  as  they  could  not  make 
the  plaintiff  understand  a  command  to  leave 
the  premises,  and  ought  to  have  known  that 
they  could  not,  they  did  not  forcibly  eject 
blm.   Actionable  negligence  Is  the  neglect  of 


a  legal  duty.  The  defendants  are  not  liable 
unless  they  owed  to  the  plaintiff  a  legal  duty 
which  they  neglected  to  perform.  With  pure- 
ly moral  obligations  the  law  does  not  deaL 
For  exhmple,  the  priest  and  Levite  who  pass- 
ed by  oQ  the  other  side  were  not,  it  is  sup- 
posed, liable  at  law  for  the  continued  suffer- 
ing of  the  man  who  fell  among  thieve^  wblcb 
they  mi^t  and  morally  ought  to  have,  pre- 
vented or  relieved.  Sui^ose  A.,  standing 
dose  by  a  railroad,  sees  a  two  year  old  babe 
on  the  track,  and  a  car  approaching.  He  can 
easily  rescue  the  child,  with  entire  safety  to 
himself,  afid  the  Instincts  of  humanity  require 
him  to  do  so.  If  he  does  not,  he  may,  per- 
haps, Justly  be  styled  a  ruthless  savage  and 
a  moral  monster;  but  he  is  not  liable  in  dam- 
ages for  the  child's  Injury,  or  Indictable  under 
the  statute  for  Its  death.  Pub.  SL  c.  278,  i 
8.  "In  dealing  with  cases  trhlch  Involve  in- 
juries to  children,  courts  •  *  *  have  some- 
times strangely  confounded  legal  obligation 
with  sentiments  that  are  independent  of  law." 
Indianapolis  v.  Emmelman.  108  Ind.  630,  S  N. 
E.  156.  "It  is  important  to  bear  in  mind.  In 
actions  for  injuries  to  children,  a  very  simple 
and  fundamental  fact,  which  In  this  class  of 
cases  is  sometimes  strangely  lost  sight  of, 
viz.  that  no  action  arises  without  a  breach  of 
duty."  2  Thomp.  Neg.  1183,  note  3.  "No  ac- 
tion will  lie  against  a  ^tteful  man,  who.  see- 
ing another  running  into  danger,  merely  omits 
to  warn  blm.  To  bring  the  case  within 
the  category  of  actionable  negligence,  some 
wrongful  act  must  be  shown,  or  a  breach  of 
some  positive  duty;  otherwise,  a  man  who 
allows  strangers  to  roam  over  his  property 
would  t>e  held  answerable  for  not  protecting 
them  against  any  danger  they  might  en- 
counter while  using  the  license."  Gautret  v. 
Egerton,  L.  R.  !^  C.  P.  371,  375. 

What  duties  do  the  owners  owe  to  a  tres- 
passer upon  their  premises?  They  may  eject 
him,  using  such  force,  and  such  only,  as  Is 
necessary  for  the  purpose.  They  are  bound 
to  abstain  from  any  other  or  further  Inten- 
tional or  negligent  acts  of  personal  Tl<^nce.— 
bound  to  inflict  upon  him,  by  means  of  their 
own  active  interv^tlon,  no  Injury  which  by 
due  care  they  can  avnld.  They  are  not  bound 
to  warn  him  against  hidden  or  secret  dangors 
arising  from  the  condition  of  the  premises 
Otedlgan  v.  Railroad  Co..  156  Mass.  44.  47,  48. 
28  N.  G.  1133,  14  L.  R.  A.  276),  or  to  protect 
him  against  any  Injury  that  may  arise  from 
bis  own  acts  or  those  of  other  persona.  In 
short,  If  they  do  nothing,  let  him  entirely 
alone.  In  no  manner  interfere  wltb  him,  he 
can  have  no  cause  of  action  against  them  for 
any  Injury  that  he  may  receive.  On  the  con- 
trary, he  Is  liable  to  them  for  any  dama^ 
that  he,  by  his  unlawful  meddling,  may  cause 
them  or  their  property.  What  greater  or 
other  legal  obligation  was  cast  on  these  de- 
fendants by  the  circumstance  that  the  plain- 
tiff was  (as  Is  assumed)  an  Irresponsible  in- 
fant? If  landowners  are  hot  boimd  to  warn 
an  adult  trespasser  of  hidden  dangers,— dan- 
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gen  which  he,  by  ordinary  care,  caanot  dis- 
cover, and  therefore  cannot  avoid. — on  what 
ground  can  It  be  claimed  that  they  must  warn 
an  Infant  of  open  and  visible  dangers,  which 
he  ia  unable  to  appreciate?  No  legal  dlatlnc- 
tlon  iB  perceived  between  the  duties  of  the 
owners  hi  one  case  and  the  other.  The  situ- 
atloD  of  the  adult  In  front  of  secret  dangers 
which  by  no  degree  of  care  he  can  discover, 
and  that  of  the  infant  Incapable  of  conipre- 
hendUig  danger,  la.  In  a  legal  aspect,  exactly 
the  BBine.  There  is  no  apparent  reason  for 
holding  that  any  greater  or  other  duty  rests 
apoD  the  owners  In  one  case  than  in  the  other. 

There  li  a  wide  difference,— a  broad  gulf,— 
both  In  reason  and  in  law,  between  causing 
and  preventing  an  Injury;  between  doing,  by 
negligence  or  otherwise,  a  wrong  to  one's 
neighbor,  and  preventing  him  from  injuring 
himself;  between  protecting  him  against  in- 
Jury  by  another,  and  guarding  him  from  In- 
jury that  may  accrue  to  him  from  the  condi- 
tion of  the  premises  which  he  has  unlawfully 
invaded.  The  duty  to  do  no  wrong  is  a  legal 
dnt7.  The  du^  to  protect  against  wrong  is, 
generally  speaking,  and  excepting  certain  inti- 
mate relations  In  the  nature  of  a  trust,  a  moral 
obligation  only,  not  recognized  or  enforced  by 
law.  Is  a  specbitor  liable  if  he  sees  an  intel- 
ligent man  or  an  unlnteiiigent  Infant  running 
Into  danger,  and  does  not  warn  or  forcibly  re- 
strain him?  What  difference  does  It  make 
whether  the  danger  Is  on  another's  land,  or 
upon  his  own,  In  case  the  man  or  infant  Is  not 
there  by  his  eqiress  or  implied  invitation? 
If  A.  sees  an  8  year  old  boy  beginning  to 
dlmb  into  his  garden  over  a  wall  stuck  with 
spikes,  and  does  not  warn  him  or  drive  him 
off,  Is  he  liable  in  damages  if  the  boy  meets 
with  injury  from  the  spikes?  1  HurL  &  X. 
777.  I  see  my  nelghlwr'B  two  year  old  babe 
in  dangerous  proximity  to  the  machinery  of 
his  windmill  In  his  yard,  and  easily  might, 
but  do  not,  rescue'  him.  I  am  not  liable  In 
damages  to  the  child  for  his  Injuries,  nor,  If 
the  child  is  killed,  punishable  for  manslaugh- 
ter the  common  law  or  under  tiie  statute 
(Pah.  St  c.  278,  I  8)>  because  the  child  and  I 
axe  strangers,  and  I  am  under  no  le^al  duty 
to  protect  him.  Now,  suppose  I  see  the  same 
child  trespassing  in  my  own  yard,  and  med- 
dling in  like  manner  with  dangerous  machin- 
ery of  my  own  windmill.  What  additional 
obligation  is  cast  npon  me  by  reason  of  the 
child's  trespass?  The  mere  fact  that  the 
child  la  unable  to  take  care  of  himself  does 
not  Impose  on  me  the  legal  duty  of  protecting 
him  in  the  one  case  more  than  in  the  other. 
Upon  what  principle  of  law  can  an  Infant  by 
coming  unlawfully  npoa  my  premises,  impose 
upon  me  the  legal  duty  of  a  guardian?  None 
has  been  suggested,  and  we  know  at  none. 

An  infant,  no  matter  of  how  tender  years. 
Is  liable  in  law  for  his  trespasses,  1  Chit  PI. 
76;  2  Kent,  Comm.  241;  Cuoley,  Torts,  103; 
PoL  Torts,  4U;  2  Add.  Torts,  112G,  1153;  10 
Am.  &  Eng.  E!uc.  Law,  OOS  et  seq.;  Humphrey 


V.  Douglass,  lb  Vt  71;  School  Dlst  v.  Bran- 
don, 23  N.  H.  &10;  Baton  v.  Hiil.  50  N.  H. 
235;  Bullock  v.  Babcock,  8  Wend.  391;  Wil- 
liams V.  Hays,  143  N.  Y.  442,  446-451,  88  N. 
B.  449,  26  L.  R.  A.  153;  ConkUn  v  Thomp- 
son,  29  Barb.  218;  Neal  v.  Glllett,  23  Oonn. 
437;  HucLting  v.  Engel,  17  Wis.  230.  If, 
then,  the  defendants'  machinery  was  Injored 
by  the  plaintiff's  act  in  putting  his  hand  in  the 
gearing,  he  is  liable  to  them  for  the  damages 
in  an  action  of  trespass,  and  to  nominal  dam- 
ages  for  the  wrongful  entry.  It  would  be  no 
answer  to  such  an  action  that  the  defendants 
might,  by  force,  have  prevented  the  trespass. 
It  is  impossible  to  hold  that,  while  the  plain- 
tiff ia  liable  to  the  defendants  In  trespass,  they 
are  liable  to  blm  In  case  for  neglecting  la 
prevent  the  act  which  caused  the  injury  ttotlj 
to  him  and  them.  Cases  of  enticement,  al- 
lurement,, or  invitation  of  infants  to  their  In- 
Jury,  or  setting  traps  for  them,  and  cases 
relating  to  the  sufficiency  of  public  ways,  or 
to  the  exposure  upon  theiq  of  macbiuery  at- 
tractive and  dangerous  to  children,  have  no 
application  here.  Danger  from  machinery  in 
motion.  In  the  ordinary  course  of  business, 
cannot  be  distinguished  from  that  arising 
from  a  well,  pit,  open  scuttle,  or  other  sta- 
tionary object  The  movement  of  the  works 
is  a  part  of  the  regular  and  normal  condition 
of  the  premises.  Sullivan  v,  Railroad  Co.,  156 
Mass.  378.  81  N.  B.  128;  Holbrook  v.  Aldrlch, 
166  Mass.  15.  46  N.  B.  115,  36  U  R.  A.  498; 
Hodgers  v.  Lees.  140  Pa.  St  475,  21  Atl.  300. 
The  law  no  more  compels  the  owners  to  shut 
down  their  gates  and  stop  thdr  business  for 
the  protection  of  a  trespasser  than  It  requires 
them  to  maintain  a  railing  about  an  open 
scuttle  or  to  fence  In  their  machinery  for  the 
same  purpose.  Benson  v.  Traction  Co.,  77 
Md.  535,  26  AtL  073,  20  L.  R.  A.  714;  Mer- 
genthaler  v.  Klrby,.  79  Md.  182,  28  Atl.  1005. 
There  was  no  evidence  tending  to  show  thai 
the  defendants  neglected  to  perform  any  legal 
duty  to  the  [Jalntiff.  McGuIness  v.  Butler, 
159  Mass.  232,  236,  237.  34  N.  B.  2S9;  Grind- 
ley  V.  McKechnle.  ICS  Mass.  494.  40  N.  B.  761; 
Holbrook  v.  Aldrlch,  168  Mass.  15. 17,  46  N.  B. 
lis,  86  L.  R.  A.  493,  and  cases  cited.  Verdict 
set  aside.   Judgment  for  the  defendants. 

PARSON^  J.,  did  not  sit  The  others  con- 
curred. 

(6»  N.  H.  52) 

BREWSTER  v.  MACK  et  at. 

(Supreme  Court  of  New  Hampsbirb  Strafbri 
March  12,  1887.) 

WILLS— BBQUBST    TO   A  CLASS— VESTED  RB- 
IfAINDBRS— EXECUTORS— MANAOEMG  NT 
OF  BSTATB—TRUSTBB— NECESSITY. 

1. Testator,  who  had -five  children,  two  Of 
whom  had  died,  leaving  minor  diildren  surviv* 

iBg,  directed  that  after  his  widow's  death  his  es- 
tate sbould  be  divided  into  five  eqnal  pnrt3,,each 
snrrivfng  child  and  the  cliildren  of  his  decessed 
children  each  to  take  one-fifth  part,  but  thiit  the 
mi  our  heirs  of  the  deceased  children  should  nut 
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come  Into  possessloD  or  ose  of  theli  ebares  until 
arriving  at  majoritir.  Both  of  the  children  of 
one  of  deeedent'm  decauBd  diildren  died  nnder 

a%  unmarried,  one  before  and  the  other  after 
a  testator's  death.  Betd  that  idnce  each  chil- 
dren were  considered  ]n  the  will  as  a  class,  the 
■nrrivor  became  vested  of  one-fifth  the  estate 
at  the  testator's  death,  and  hence  his  share  pass- 
ed to  his  father,  under  Pub.  St  c>  196,  SS  1.  2» 
providing  that  undevised  real  estate  shall  go  to 
the  father  of  a  deceased  child,  in  the  absence  of 
children  or  their  legal  repreeentatlTes,  etc. 

2.  Where  propertr  Is  willed  to  one  for  llf&  re- 
mainder to  minor  children,  with  the  proTiBl<»i 
that  the  minors  shall  not  come  Into  possession, 
or  have  the  nee  and  enjoyment  of  their  shares, 
nntil  they  attain  their  majority,  but  that  the  in- 
come of  their  shares  during  miaority  shHll  be 
withheld  and  kept  at  interest  until  majority, 
v;hen  the  same  shall  be  paid  to  them,  there  is  no 
occarion  for  the  appointment  of  a  trustee,  on  the 
death  of  the  life  tenant,  to  care  for  their  shares, 
as  that  duty  may  be  performed  by  the  executor. 

BlU  by  Ell  V.  Brewster,  as  executor  of  the 
estate  of  John  Mack,  deceased,  against  Albert 
F.  Mack  and  others,  to  conetrne  a  wUL  Case 
dlacherged. 

BIU  In  eqntty  for  the  constmctton  ot  the 
will  of  John  Mack.  After  making  bequests  of 
small  Taloe  .to  bis  children,  the  testator  pro- 
Tided  aa  follows:  "Fifth.  I  glT^  beaneath, 
and  devise  unto  my  wife,  Janet  Mat^  the 
use  and  Income  of  all  the  rest  and  remainder 
ot  all  property  of  which  I  may  die  possess- 
ed«  for  and  during  her  natoral  life,— the  same 
to  be  in  ilea  of  her  claim  to  dower,  home- 
stead, and  dIstrlbutlTe  share  ont  of  my  estate; 
and  from  and  after  the  decease  (rf  my  said 
wife  I  give,  bequeath,  and  devise  all  my  said 
property  of  which  I  may  die  possessed.  In 
five  equal  shares,  unto  my  son^  Albert  F. 
Made.  George  a  Mack;  my  daughter  Bllen  B. 
Hlldretb^  wife  of  William  Si  Hlldreth,  of 
Grand  Rapids,  Michigan;  my  grandchildren 
Charles  A.  De  JjqjA,  John  A.  De  Loyd,  George 
B.  De  Loyd,  and  Bessie  ]£.  De  Loyd,  dilldrea 
of  my  daughter  Elizabeth  a  De  Loyd,  herein- 
before mentioned;  and  n^  grandchildren  Isa- 
bella A.  Eddie  and  James  N.  Eddie,  children  of 
my  deceased  daughter,  Isabella  Eddie,  wife  of 
William  Eddie,  of  North  Adams,  Mass.,— to 
them,  their  heirs  and  assigns,  f<»eTer.  Said 
De  lard  chHdren.  together,  to  take  one  share, 
or  cme-flfth  of  my  said  property,  and  said 
Eddie  chlldreo,  together,  one-flfth;  but  said 
De  Loyd  and  Eddie  children  are  not  to  cotne 
Into  possession  or  hftre  the  use  and  enjoyment 
of  their  said  shares  until  th^  become  ot  the 
age  of  twenty-one  years,  respectlrely,  and  tha 
income  of  their  respectlTe  shares  shall,  during 
their  minority,  be  withheld  and  kept  at  Inter- 
est until  their  arrival  at  the  age  of  tw^ty- 
one  years,  respectively,  when  the  same,  with 
the  principal,  shall  be  paid  over  to  them  as 
they  become  d  the  age  of  twenty-one  years." 
The  will  was  proved  in  Maj,  1890-  Janet 
Mack,  the  testator's  widow,  has  recently  de- 
ceased, having  occupied  the  property  during 
her  lifetime,  leaving  It  to  be  divided  Into  five 
equal  shares;  the  three  children  receiving  one- 
flfth  each,  the  De  Loyd  children  one-flfth.  and 


the  Eddie  children  one-fifth.  The  Eddie  chil- 
dren are  both  dead,  having  died  under  age, 
unmarried,  and  without  issue,  one  before  the 
teeta-tor's  death,  and  the  other  shortly  aftei- 
wards.  WlUlom  Eddie,  their  father,  Is  Still 
living.  Two  of  the  De  Loyd  children  are 
minors.  The  questions  submitted  are:  Who 
takes  the  one-flfth  share  given  to  the  Eddie 
children?  Should  the  executor  retain  the 
share  of  the  minor  De  txiyd  children  until 
they  become  of  age,  or  ahoidd  It  now  be  paid 
to  tbelc  guardian? 

Joshua  O.  Hall,  for  pbilntltC, 

PABSONS,  J.  If  the  gift  to  the  one  of  the 
Eddie  children  who  died  before  the  testator 
was  of  oue-tenth  of  the  estate  to  such  child 
as  an  Individual,  then  the  legacy  lapsed,  there 
being  no  heirs  In  the  descending  line.  'Pub. 
St  c.  1S6,  1 12;  Goodwin  v.  Oolby,  04  N.  H. 
401, 18  Atl.  886.  If,  however,  the  gift  to  the 
Eddie  grandchildren  wa^  to  them  as  a  class, 
of  one-flfth  of  the  estate,  then  only  the  sur- 
vivors of  the  class  take,  and  the'Eiddle  child 
surviving  the  testator  became  entitled  to  the 
whole  fifth  share.  Campbell  v.  Clark,  64  N. 
H.  S2S,  830,  10  Atl.  702;  Hall  v.  Smith,  Gl  N. 
H.  144;  Swallow  t.  Swallow,  166  Moss.  241, 
44  N.  B.  1^  In  the  latter  case  the  whole 
estate  Is  disposed  of  by  the  will;  In  the  tor- 
ma,  the  testator  died  Intestate  as  to  one- 
tenth  of  his  estete.  The  question  la,  what 
did  the  testator  Intend?  Bwallow  v.  Sw^- 
low,  supra.  "Though  the  bequest  he  to  In- 
dividuals by  name,  yet  if  it  appears  upon  the 
whole  wlU  that  the  testator  considered  them 
as  constituting  a  class,  and  intended  that  the 
whole  shotdd  go  to  the  survivors,  that  inten- 
tion wlU  prevalL"  Hall  r.  Smith,  61  N.  H. 
146.  The  testator  intended  to  dispose  of  his 
whole  estate,  a^d  expressly  says,  "Said  De 
Loyd  children,  together,  to  take  one  share, 
or  one-fifth  of  my  said  property,  and  said 
Eddie  children,  together,  one-fifth.**  He  di- 
vides his  whole  estate  Into  five  equal  shares, 
one  of  which  he  gives  to  each  of  his  flv- 
Ing  children  and  one  to  flie  r^iwesentatlves 
of  those  deceased.  The  four  De  Loyd  grand- 
children togetlwr  receive  no  more  ttian  the 
two  Eddie  children.  The  number  of  equal 
shares  In  the  estate  Is  determined  by  the 
number  of  the  testatot's  children,  without 
reference  to  Uie  number  of  grandchildren  In 
each  family.  If  there  were^  no  will,  the  sur- 
viving Eddie  child  would  take,  as  the  moth- 
er's representative,  one-fifth  of  the  estate, 
subject  to  the  widow's  right  Except  for  the 
minor  bequests,  of  small  value,  the  provision 
for  ihe  widow,  and  for  the  preservation  of  the 
Interests  of  the  grand.diUdren  during  their 
minority,  the  will  does  not  disturb  the  equal 
division  of  the  testator's  property  among  his 
children  and  their  representatives  whldi  the 
law  would  have  made  had  there  been  no  wIlL 
ECence  a  different  division  was  not  Intended 
to  be  made.  A  construction  of  the  will  which 
would  hicrease  the  r«nainlng  shares  by  tbe 


Digitized  by  Google 


NEWTOX  y.  NEW  YOUK,  N.  H.  &  H.  R.  CO. 


?18 


reduction  of  one  would  defeat  tbe  testator's 
expressed  IntentloQ,  by  making  unequal  tbat 
wUch  he  said  should  be  equal.  We  think  It 
clear  the  testator  Intended  the  Burrlvlng  chil- 
dren or  child  of  his  daughter  Isabella  should 
have  one-flftb  of  the  estate,— tbat  he  consid- 
ered her  children  together  as  a  class.  Hence 
the  BurrlTlng  child  became  entitled  upon  the 
death  of  tbe  testator,  as  the  only  representa- 
tive of  the  claas,  to  the  whole  of  the  fifth 
share  which  vested  Immediately  upon  tbe  tes- 
tator's death,  despite  the  Intervening  life  es- 
tate, and  the  fact  that  the  enjoyment  of  tbe 
legacy  was  withheld  until  tbe  child  should 
arrive  at  tbe  age  of  21.  Benton  v.  Benton, 
66  N.  H.  169,  20  Atl.  866;  Parker  v.  Leach,  66 
N.  H.  416,  31  Atl.  19.  Thte  grandchild  hav- 
ing died  since  the  vesting  of  the  legacy,  the 
father,  WlHIam  Eddie,  upon  the  facts  stated, 
IB  DOW  entitled  to  the  whole  share.  Pub.  St. 
c  106,  }S  1.  2;  Benton  v.  Benton,  supra;  Whl^ 
ten  T.  Davis,  18  N.  H.  88,  90. 

There  Is  no  occasion  for  the  appointment 
of  a  tmstee  to  care  for  the  shares  of  such  of 
tbe  grandchildren  as  are  not  yet  21.  There 
Is  no  reason  why  tbat  duty  may  not  properly 
be  performed  by  the  execntor.  Barker  v. 
Hayes.  61  N.  H.  643;  Bell  t.  Sawyer,  S9  N. 
H.  898;  Madlgan  t.  Bums,  S8  N.  H.  405; 
Ham  V.  Ham,  Id.  70.  That  the  execntor 
should  do  so  appears  to  hare  been  intended 
and  expected  by  tbe  testator.  Whether,  In 
the  due  administration  of  his  trust,  the  ex- 
ecutor should  Join  with  the  other  legatees  la  a 
conveyance  of  a'])art  of  tbe  estate;  whether, 
to  carry  out  tbe  purposes  of  the  vrlll,  the  ex- 
ecutor Bhonld  now  be  licensed  to  sell  tbe 
whole  real  estate;  whether  the  real  estate 
should  be  divided  or  sold  by  proceedings  In 
partition,  or  the  Interests  of  the  minors  pre- 
served undivided  or  in  severalty  after  parti- 
tion,—are  questions  upon  which  the  facts  be- 
fore us  are  insufficiently  stated  to  authorize 
any  expression  of  opinion,  and  upon  which 
the  execntor,  as  trustee,  probably  will  not 
need  Instruction,  while  atrtbority  for  such  ac- 
tion as  may  be  necessary  can  be  obtained 
from  the  probate  court.  Pnb.  St  c.  194,  1 15; 
Id.  c.  108)  I  10.  Case  discharged.  All  con- 
curred. 

472  Conn,  m) 

NBIWTON  T.  NEW  YORK.  N.  H.  &  H.  R.  CO. 

<9npreme  Ooart  of  Krrors  of  Connectlcnt  Nor. 
28.  1809.) 

RAIX^ROADS— RBHOTTNO  ORADE  CROSSING- 
CLOSING  STREET— DAUAOBB. 

1.  Wh«e  a  railroad  company,  to  remore  a 
grade  crossmg,  doses  a  street  on  which  a  lot 
abutted,  at  a  point  not  in  front  thereof,  and 
without  Interfering  with  the  easement  of  access 
immedlatdy  In  front  thereof,  tbe  owner  cannot 
maintain  a  prirate  action  for  damages,  though 
access  to  It  Is  rendered  more  Inconvenient, —a 
more  circnltous  ronte  being  necessitated,— since 
the  injary  sustained  is  one  in  cnmrnoo  with  the 
pabllc. 

2.  A  railroad  company,  in  removing  a  grade 
erosiring,  closed  a  street  on  which  a  lot  abutted. 


in  complIaDCe  irith  an  order  of  die  railroad  com- 
missioners; bnt  did  not  proceed  onder  ttm  diar- 
ter  <4  Priv.  Acta,  p.  Hm,  I  7>,  empowerinf  tt  to 
purchase,  EeceiTs^  and  hold  real  estate  necessary 
and  conrenient  to-  accomplish  the  objects  of  Its 
incorporation  and  to  construct  its  road  and  mak- 
ing it  Usble  to  persons  whose  real  estate  is  taken 
or  injured.  Hetd,  tbat  the  owua  eonid  not,  un- 
der the  charteTt  Moover  resulting  damages. 

Appeal  from  superior  court.  New  Haren 
connty;  Milton  A.  Sbmnway,  Tndge. 

Actl<Hi  by  Louisa  A.  N«vton,  exeentrlz  of 
the  estate  of  Thomas  B.  Newton,  deceased, 
against  tbe  New  Tork,  New  Haven  ft  Hart- 
ford Railroad  Company  to  recover  damages 
for  Injury  to,  and  depredation  In  tbe  value  of, 
land  of  the  platntUTs  testator,'  caused  by  the 
elimination  ot  m  grade  crossing,  brought  to 
the  superior  court  In  New  Haven  county, 
where  a  demurrer  to  the  complaint  waa  over- 
ruled, and  the  cause  was  afterwards  tried  to 
the  Jury.  Verdict  and  Judgment  for  the  plaln- 
tlflC  for  92,200,  and  appeal  by  the  defendant 
for  alleged  errors  In  the  rulings  and  charge 
of  tbe  com^  Brror. 

Tbe  plaintiff  Is  the  executrix  of  Tbomaa  B. 
Newton,  late  of  the  town  of  Orange*  In  her 
complaint  she  avers:  Tbat  as  such  executi'lx 
she  is  the  owner  of  a  certain  piece  of  land  In 
the  said  town  of  Orange  (being  in  tbe  bor- 
ough of  West  Haven),  bounded  east  by  Union 
street  207  feet,  more  or  less.  That  said 
Union  street  was  a  highway  running  sub- 
stantially north  and  south,  about  a  mile  in 
length,  and  was  one  of  tbe  principal  thor- 
oughfares In  tbe  said  borotigh.  Tbat  the  de- 
fendant Is  a  stcam-railroad  corporation,  operat- 
ing a  line  of  steam  railway  through  the  state 
of  Connecticut,  and  through  tbe  said  town, 
across  said  Union  street,  at  a  place  about  60 
feet  south  of  the  plaintiff's  said  land.  That: 
"(6)  Some  time  during  tbe  year  1894  the  de- 
fendant closed  up  said  street  near  tbe  said 
premises  of  said  Thomas  B.  Newton,  where 
Its  railroad  crossed  said  Union  street,  and  di- 
verted tbe  course  of  said  Union  street  ad- 
joining the  premises  of  the  said  Thomas  B. 
Newton  to  the  west,  alongside  and  substan- 
tially parallel  with  tbe  defendant's  tracks 
for  a  distance  of  about  Are  hundred  (500) 
feet,  and  then  excavated  under  the  railroad 
tracks  of  the  defendant,  and  thereby  chan- 
ged the  grade  of  said  Union  street,  and  ran 
said  street  under  said  tracks  coincident  with 
a  certain  street  In  said  town  of  Orange 
known  as  "Washington  Avenue';  and  after 
passing  under  said  railroad  tracks  said  street 
ran  alongside  and  suljstaatlally  parallel  to 
tbe  defendant's  tracks  on  the  south  side 
thereof,  for  about  five  hundred  (500)  feet  to 
the  east,  and  to  the  original  location  of  said 
Union  street,  on  the  south  side  of  said  track. 
(G)  Prior  to  the  time  wh^  said  Union  street 
was  closed  as  aforesaid,  the  premises  of  the 
said  Thomas  E.  Newton  had  been,  and  at 
tbat  time  were,  and  are,  improved  by  two 
dwelling  houses,  bams,  and  other  valuable 
boUdlngs.  which  bad  a  large  rental  varue: 
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and  there  were  several  building  lots  upon 
said  Union  street  frontage  which  were  of 
great  ralue.  (7)  By  reason  of  the  said  acta 
of  the  defendant,  the  access  to  and  egress 
from  the  said  property  wis  seriously  Inter- 
fered with.  Said  street  Is  no  longer  a  public 
thoroughfare,  or  of  such  convenience  to  the 
said  property  as  it  was  theretofore,  The 
said  property  was  rendered  permanently  in- 
accessible, and  of  less  value  for  rental  pur- 
poses, and  was  greatly  depreciated  and  dam- 
aged, because  of  the  said  acts  of  the  defend- 
ant (8)  The  said  property  of  the  said  Thom- 
as B.  Newton  was  rendered  permanently  of 
much  less  value  than  before  said  acts  of  the 
defendant,  anct  was  damaged  thereby  to  the 
extent  of  three-  thousand  dollars."  There 
were  various  motions,  and  rulings  thereon, 
a  demnrrer,  which  was  overruled,  and  an 
answer,  aa  follows:  "(1)  As  to  paragraphs  1, 
2,  and  6,  the  defendant  has  no  knowledge,  or 
Information  sufficient  to  form  a  belief.  (2) 
The  allegation  of  paragraph  8  that  Union 
street  was  one  of  the  principal  tborougUfares 
In  said  borough  of  West  Haven,  and  in  said 
town  of  Orange,  is  denied.  As  to  whether 
daJd  Union  street  was  a  highway,  the  defend- 
ant has  no  sufficient  Iinowledge  or  Informa- 
tion to  form  a  belief.  (3)  Paragraph  4  Is  ad- 
mitted, as  to  the  existence  of  the  defendant 
coii)oratiop,  and  operation  of  Its  llne^  of 
tracks,  and  defendant  avers  that  said  line 
of  railway  Is  Its  four-tracked  main  trunk 
line  between  New  Haven  and  New  York; 
but,  as  to  the  existence  of  any  highway 
known  as  'Union  Street'  at  the  place  where 
the  tracks  of  the  defendant  are  located,  tbe 
defendant  haa  no  knowledge,  or  Information 
sufficient  to  form  a  belief,  except  that  it  is 
denied  that,  at  the  time  when  said  rail- 
road was  laid  out  and  constructed,  any  high- 
way or  other  way  whatever  existed  at  said 
place,  and  it  Is  denied  tiiat  the  defendantfs 
line  of  railway  crosses,  or  is  run  across,  any 
such  highway  or  way.  (4)  Paragraph  5  is 
denied,  except  that  at  or  near  the  place  men- 
tioned In  paragraph  4,  where  Union  street, 
so  called.  Is  alleged  to  cross  the  tracks  of 
the  defendant  at  grade,  viz.  fifty  feet  or  more 
southerly  of  the  premises  of  said  Newton, 
and  southerly  of  the  new  street  hereinafter 
referred  to.  running  from  Union  street  to 
Washington  avenue,  north  of  defendant's 
tracks,  the  defendant,  acting  under  and  In 
pursuance  of  an  order  of  the  board  of  rail- 
road commissioners  of  tbe  state  of  Connecti- 
cut dated  the  1st  day  of  February,  1804, 
made  under  and  by  virtue  of  chapter  220  of 
the  Public  Acts  of  1889.  closed  said  Union 
street,  so  called,  to  the  public,  at  a  point 

about    feet  from  the  defendant's  line 

of  railway,  and  prevented  access  to  and  trav- 
el oyer  Ita  tracks  Within  the  Hues  of  Union 
street,  so  called,  thereby  abolishing  a  danger- 
ous grade  crossing  at  said  place.  And,  ex- 
cept, further,  that  on  or  about  said  day  the 
defendant  constructed  and  opened  upon  its 


own  land,  and  about  feet  from  defend- 
ant's line  of  tracks,  and  wholly  at  its  own  ex- 
pense, at  grade,  a  street  forty  feet  In  width, 
running  westerly  fnun  Union  street,  bo  call- 
ed, in  a  straight  line  to  Washington  avenue, 
one  of  the  main  throughfares  of  said  bor- 
ough, upon  which  the  station  of  the  defend- 
ant is  situated,— said  new  street  being  prac- 
tically an  extension  easterfy  of  York  street, 
and  being  about  feet  northerly  of  de- 
fendant's line  of  railway,  said  street  being 
immediately  southerly  of  and  adjoining  the 
premises  of  said  Newton,— without  changing 
the  grade  of  any  portion  of  Union  street,  or 
closing  or  obstructing  the  same  at  any  point 
where  the  land  of  said  Newton  abuts  upon 
said  Union  street,  or  upon  said  new  street 
opened  by  the  defendant  And  except  fur- 
ther, that  under  and  in  pursuance  ot  said 
order  the  defendant  changed  the  grade  of 
Washington  avenue  by  lowering  the  same  so 
that  It  passes  under  the  tracks  of  the  defend- 
ant at  a  distance  of  five  hundred  feet  from 
said  Union  street  and  that  the  defendant 
further  opened  and  constructed  a  new  street 
southerly  of  its  tracks,  and  about  — ; —  feet 
therefrom,  running  from  Waabiugton  avenue 
to  said  Union  street  so  as  to  connect  Wood 
street  with  said  Washington  avenue;  said 
street  being  practically  an  extension  wester- 
ly of  Wood  street  (5)  Paragraph  7  is  denied, 
and  it  is  further  averred  that  access  to  or 
egress  from  said  property  was  In  no  way,  or 
to  any  degree,  Interfered  with  as  alleged, 
and  that  said  property  was  in  no  degree 
rendered  inaccessible.  (6)  Paragraph  S  i^ 
dented."  The  plaintiff  denied  all  the  new 
matter  In  the  answer.  There  was  a  trial  to 
the  Jury,  and  the  plalntiCT  had  a  verdict  for 
substantial  damages.   The  defendant  appeals. 

Henry  Stoddard,  George  D.  Watrous,  and 
Harry  Q.  Day,  for  appellant.  WHHam  H. 
Williams  and  Seymour  C.  Loomla,  for  appel- 
lee. 

ANDREWS,  a  J.  (after  stating  the  facts). 
The  plaintiff  alleges  in  her  complaint  that 
as  executrix .  of  Thomas  E.  Newton,  she  la  the 
owner  of  a  tract  of  land  In  the  town  of  Or- 
ange which  abuts  on  Its  easterly  side  on  a 
certain  blghway  known  as  "Union  Street" 
It  appears  in  the  case  that  the  defendant  is 
a  railroad  corporation  operating  a  four-tracfc 
raliroad  through  the  said  town  of  Orange,  and 
across  the  said  Union  street  at  grade.  Act- 
ing In  pursuance  of  an  order  of  the  railroad 
commissioners  made  for  the  porpoae  of  re- 
moving the  said  grade  crossing,  and  another 
like  crossing  In  an  adjacent  street  the  de- 
fendant closed  a  portion  of  the  said  street  at 
a  part  of  it  where  the  land  of  the  plalotlff 
did  not  abut  hnd  changed  the  Line  of  the 
street  so  as  to  enable  travelers  to  pass  around 
the  closed  portion.  The  situation  con  be 
readily  seen  by  the  subjoined  diagram,  cop- 
led  from  the  brief  of  Gie  phUndff's  counsel: 


Digitized  by  Google 


Ooim.) 


NEWTON  T.  NEW  YOUK,  N.  H.  *  H.  U.  Ga 


815 


(0 
r 

o 
i 

A 

c 

Dtmsioii  or  (/KIWI  dr.  laid  0vlt/lC«.9YOirffeJt  or/t/tf^onr. 

• 
• 

1 

1 
1 

1  1 

i  I 

I 

B 

B 

z 
o 

fxTBftfion  orUntOH  St.  laid  or  f^f^Co.  Bf  0(W£1  Of  /^/fO^- 

r 
r 

1 

lO 

z 
o 

z 

Hut  part  of  Union  atreet  from  A  to  B 
wu  dosed  1)f  the  said  «rder  ot  the  railroad 
commissioners.  The  grade  crosslns  at  that 
place  was  obviated.  The  new  highway  from 
A  to  C  and  from  D  to  B  fnmlshed  means  ot 
travel.  Washlngtm  avenne  from  0  to  D 
was  lowered  so  that  the  highway  passed  un- 
der the  track.  The  grade  crossing  there  was 
avoided.  So  two  grade  crosBlnga  were  elim- 
inated. 

The  plaintiff  states  her  cause  of  action  In 
-this  way:  That  "by  reason  of  the  said  acts 
ot  the  defendant  the  access  to  and  egress  from 
the  said  proper^  was  seriously  Interfered 
with;  and  the  said  pnq>erty  was  rendered 
permanently  inaccessible*  and  of  less  value 
for  rental  purposes,  and  was  greatly  deiffo- 
dated  and  damaged."  The  statement  of  the 
case  shows,  and  It  Is  admitted,  that  nothing 
was  done  hi  that  part  of  Union  street  where 
the  plamtllPs  land  abuts.  Ths  access  to  her 
land  In  the  immediate  troat  la  unchanged. 
It  Is  tme  that  distaitt  travd  to  her  land  from 
the  south  must  take  a  somewhat  longer 
course.  It  la  ft>und,  and  It  is  admitted,  that, 
whatever  the  defendant  did.  It  did  purauant 
to  a  lawful  order  of  the  railroad  commission* 
era  to  eliminate  the  grade  crossing  In  Union 
street,  and  a  like  crossing  in  Washington 
avenue. 

The  defendant  made  several  requests  to 

diarge.  Of  these,  we  have  occasion  to  take 
note  of  hut  two  or  three.  One  of  theae  la 
that:  "The  acts  of  the  defendant  In  ellmlnat* 
fng  the  grade  crossing  In  Union  street*  *  *  • 
and  In  dosing  that  street  away  fnmi  13w  land 
of  the  plaintiff,  under  and  pursuant  to  the 
order  of  the  railroad  eommlsslonersL  turnlahea 


no  right  of  action  for  which  damages  are  re- 
coverable by  the  plaintiff."  "Depreciation  in 
the  value  of  the  plalntUTa  land  caused  or 
occasioned  bar  the  elimination  of  the  grade 
crossing  In  qoestlon  Is  not  special  damages 
for  whldi  the  plaintiff  Is  entitled  to  recover." 
"That,  upon  the  whole  case^  the^  verdict 
should  be  for  the  defendant"  The  court  did 
not  diarge  In  accordance  with  these  requests, 
butb  In  substance,  charged  the  onraslte.  "A 
highway  is  nothing  but  an  easement,  c<c»n- 
prehendlng  merely  the  right  of  all  the  Indl- 
vlduala  In  the  community  to  pass  and  repass, 
with  the  incidental  right  In  the  public  to  do 
all  the  acts  necessary  to  keep  It  in  repair." 
Peck  V.  Smith,  1  Ckum.  132  (Swift.  J.).  Bv- 
ery  landowner  whose  land  abuts  on  a  high- 
way la  supposed  to  be  the  omxer  of  the  aoU 
to  the  center  of  the  hl^way  In  fee,  subject 
to  the  easement  of  the  puUlc  travel,  and 
may  do  In  the  highway,  on  his  side  of  the 
center  line,  anything  which  the  owner  In  fee 
of  land  may  do^  If  he  does  not  intwfwe  with 
that  easement  8  Kent,  Comm.  432.  Such 
an  almttlng  landowner  haa  reaaon  ot  that 
ownership  some  privileges  In  the  highway 
which  are  net  common  to  the  public  general- 
ly. "Bveiy  ooc«vant  of  land  abutting  on  a 
hl^way  may  do  many  things  in  the  highway 
by  reason  of  anch  occupancy.  Such  an  occu- 
pant would  undoubtedly  have  the  right  at  free 
Ingress  and  egress,  and  for  that  purpose  ml^t 
grade  the  surface  of  the  highway,  if  he  did. 
not  thereby  render  the  surface  unfit  for  pub- 
lic travel.  He  might  ordinarily  conatmcl  a 
sidewalk,  set  hitching  posts,  place  string 
stimes,  to  maUe  passengers  to  enter  or  alight 
from  a  carriage  more  readily."  Fitch  T.  Ball 
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road  Co.,  09  Oonn.  420,  20  Ati.  846,  10  U  R. 

A.  18S;  Hubbard  t.  Dembw.  21  Conn.  800; 
OnUen  t.  Balbroad  Oo.,  60  Conn.  214,  88  AO. 
010;  Kane  t.  BaUroad  Go»  120  N.  T.  164.  20 
N.  SL  278^  11  li.  a  A.  040.  The  abatUnff 
landowner  may,  of  course,  hm  the  easement 
of  passing  and  repoMlng  In  the  highway  to 
the  same  wtent  ttiat  any  Indivldnal  oC  the 
community  may;  but  the  prirUegea  just  men- 
tioned, whldi  such  owner  has,  are  poasessed 
by  him  as  an  abutting  landowner,  and  are  In 
addition  to  the  ^vlleges  which  belong  to  him 
as  one  member  of  the  oommmilty. 

The  plaintUE'a  land  abnti  <«  the  highway 
called  "Union  Street"  She  has  Ia  that  highway 
certain  rlgbta  In  common  with  all  others  of 
the  community.  For  any  Injury  to  these  rights 
she  could  not  bring  a  private  action.  Clark 
S^broofc,  2L  Oonn.  S14.  She  bas  also  the 
other  rights  In  that  highway  aa  an  abutting 
owner  which  we  have  mentioned,  and  which 
may  be  spoken  of  coOectiTely-  as  the  "ease- 
ment of  access."  It  Is  an  easonent  upon  an 
easement  The  abutting  land  Is  the  domi- 
nant estate,  and  the  land  In  the  highway, 
where  the  pabUc  easement  of  passing  and 
repairing  exJats,  Is  the  servient  estate.  These 
two  nses  may  well  exist  together.  *rrhls 
easement  of  access  Includes  tiie  rl^t  of  In- 
gress, egress,  and  regress,— a  right  of  way 
from  a  locns  a  quo  to  the  locus  ad  qnem,  and 
from  the  latter  forth  to  any  other  spot  to 
which  the  party  may  lawfully  go,  or  back  to 
the  locua  a  quo.**  Somerset  r.  Railway  Co., 
46  Law  T.  (N.  S.)  884.  The  cfaaracter  of  this 
easement  and  the  relation  of  the  estates  be- 
tween which  It  exists,  show  that  It  Is  con- 
fined to  the  street  In  front  of  the  lot,  and  that 
a  remote  obstruction,  If  It  does  not  affect  the 
easement  of  access  at  that  place,  la  not  a  legal 
injury  or  tort,  even  tiiough  the  access  be  ren- 
dered more  Inconvenient,  or  a  more  circui- 
tous roote  be  necusltated.  And  sneh  we  un- 
derstand to  be  the  law.  The  cases  are  very 
numerous,  and  ate  substantially  unanimous 
to  that  effect  &nlth  v.  City  of  Boston,  7 
Cash.  254;  Castle  t.  Berkshtas  Co.,  11  Gray, 
26;  Davis  v.  Commissioners,  168  Mass.  2^ 
26  N.  E.  848;  Hammond  T.  Commissioners. 
164  Mass.  609,  28  N.  B.  902;  Stan  wood  v.  Oty 
of  Ualden.  167  Mass.  17.  82  N.  B.  702,  16  L. 
R.  A.  681;  Rand  City  of  Boston,  161  Mass. 
864,  41  N.  B.  484;  Gerhard  ▼.  Commission- 
ers, 15  R.  I.  334,  6  Ati.  190;  Coster  v.  Mayor, 
etc,  43  N.  Y.  414;  Fearing  v.  Irwln.  05  N.  Y. 
486;  McGee's  Appeal.  114  Pa.  St.  470,  8  Atl. 
237;  Barr  r.  City  of  Oskaloosa,  46  Iowa.  275; 
Heller  v.  Railroad  Co..  28  Kan.  625;  City  of 
Chicago  T.  Union  Bldg.  Ass'n,  102  III.  379; 
Dantzer  T.  Railway  Co.,  141  Ind.  004.  38  X. 

B.  228;  City  of  East  St  Louis  r.  CVFlynn.  118 
IIL  200.  IQ  N.  B.  396;  Polack  t.  Trustees,  48 
Cal.  480;  Khttball  v.  Homan,  74  Mich.  698, 42 
N.  W.  167:  Dill.  Mun.  Corp.  (4th  Ed.)  i  666. 

It  has  been  said  a  little  above  that  for  an 
Injury  to  aucli  rights  In  Union  street  as  the 
plaintiff  enjoyed  In  common  with  the  com- 
munity generally,  she  could  not  bring  a  pri- 


vate action,  while  for  any  Injury  to  the  ease- 
ment of  access  to  her  land  abutting  on  that 
highway  she  might  bring  such  an  action. 
Whether  the  Injury  for  which  the  imaent 
action  ia  brought  Is  (tf  the  former  or  of  the 
latter  kind  can  perhaps  be  tested  by  an  ex- 
ample. Let  It  be  supposed  that  some  person 
other  than  the  defendant  had  erected  a  bar 
rler  across  Union  street  within  a  few  faet  of 
the  railroad  track.  Travel  along  Union  street 
would  be  as  effectually  stopped  by  such  a 
barrier  as  It  Is  by  the  act  of  the  defendant 
Bat,  If  such  a  barrier  dtd  Injory  to  the  plaln- 
Uff,  It  would  be  an  Injury  for  wbldi  she  conid 
not  maintain  a  private,  action.  Atwood  v. 
Partree,  66  Oonn.  8^  14  AtL  86.  It  seems  to 
this  court  entirely  clear  that  the  fiuts  ap- 
pearing in  this  case  do  not  sbow  any  right  In 
the  plaintiff  to  recover  damages  of  tbe  de- 
fendant 

The  plaintiff  rested  her  claim  tiiat  Qie  de- 
fendant was  liable  to  her  for  the  Injury  abe 
says  she  has  suffered  mainly  on  the  provisions 
of  the  defendant's  charter,  as  fbund  In  4  Prlv. 
Apts,  p.  1021,  f  7.  We  think  that  clabn  can- 
not be  sustained.  In  doing  the  acta  of  which 
the  plaintiff  complains,  the  defttidant  waa  not 
proceeding  under  that  part  of  Its  diaiter.  It 
waa  proceeding  In  obedlmce  to  the  order  of 
the  railroad  commissioners  to  remove  a  grade 
crossing.  It  was  proceeding,  according  to  tbe 
command  of  tlie  sovereign  power  of  the  state, 
to  abate  a  dangerous  nuisance.  Acts  1889,  c 
220;  New  York  &  N.  E.  R.  Co.'8  Appeal.  62 
Conn.  527,  26  Atl.  122;  New  York  &  N.  E.  R. 
Co.  V.  Town  of  Bristol,  161  U.  8.  666, 14  Sap. 
Ct  437,  88  L.  Ed.  269.  In  tiie  doing  of  socn 
acts,  the  defendant  la  llaMe  for  consequen- 
tla]  damages  only  so  far  as  tiie  sovereign 
power  makes  It  liable;  that  Is,  only  so  far  as 
the  statute  ptdnto  out  New  Haven  Steam 
Sawmill  Co.  V.  Cl^  of  New  Haven,  72  Cbnn. 
284,  44  AtL  229.  It  Is  not  liable  to  the  plain- 
tiff for  any  of  these  acts,  for  the  reason  that 
the  statute  has  not  made  it  liable.  The  sub- 
stance of  the  requests  to  charge  we  have  men- 
tioned should  have  been  given  to  the  Jury. 

There  are  numerous  other  errors  assigned, 
but  the  view  we  have  taken  of  the  controlling 
questions  In  tiie  case  nukes  It  unnecessary  to 
consider  any  of  them.  There  Is  error.  The 
verdict  and  Judgment  Is  set  aside,  and  a  new 
trial  Is  granted.  The  oth^r  Judges  concurred. 


(7  DeL  Cb.  «1) 

McORENBA  v.  McGHENRA. 

(Orphan^  Court  of  Delaware.  Newcastis. 

Sept  Term,  1890.) 

DOWER— FORFBrrURB—WirB  UVINQ  DC 
ADULTBRT. 

A  wlfe^  lapplied  by  ber  husband  with  s 
comfortable  home,  left  bim  without  eaoK,  and 
lived  in  a  eontinuous  state  of  separation  from 
him  for  more  thiin  15  years,  during  which  time 
ghp  bpcnine  pregnant  by  another  anan.  whom  she 
afterwards  married.  Her  legal  hasband  nev«f 
became  reconoiled  to  her,  nor  suffered  her  there- 
after to  dwell  with  bim.  Had,  that  she  wai 
not  entitled  to  dower  la  land  cotav^ed  by  him 
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doilnc  their  marriage  witboat  faer  JcrfDlng,  under 
Rev.  Code,  c.  87,  |  9,  providing  that  If  a  wife 
live  In  sdalterjr,  In  a  state  of  separation  from 
Che  busbaod,  not  occasioned  by  his  fault,  and  la 
not  afterwards  suffered  to  dwell  with  Um,  aha 
forfelta  her  dower. 

Petition  by  Mary  McGrenra  acalut  Catha- 
rine McOrenra  tor  BaslgDmeot  of  dower  in  fbe 
estate  ot  her  deceased  husband,  ComeUns  Mc- 
Grenra.  PetltTon  dismissed. 

Thomas  DaTls  and  Daniel  Bratton,  for  pe- 
tlttonn.  WUlard  BaulsbiUT,  for  respondent 

ORUBB,  J.  This  case  arises  upon  the  pe- 
tition of  Mary  McGrenra,  widow  of  Cornelius 
McGrenra,  for  the  assignment  of  her  dower 
oat  of  certain  real  estate  therein  described, 
known  as  the  "Delaware  House,"  hotel  and 
stables.  In  the  city  of  Wilmington,  The  pe- 
tition seta  forth  that  the  petitioner  Intermar- 
ried with  the  said  Cornelius  McGrenra  Oc- 
tober 19. 1868;  that  be  died  December  2,  1888; 
that  he  was  seised  in  fee  of  the  said  real  es- 
tate during  their  marriage;  and  that  while  he 
was  80  seised  thereof,  and  after  they  were 
BO  intermarried  as  Aforesaid,  he  conveyed  said 
real  estate  to  his  sister  Catharine  McGrenra, 
the  respondent,  without  the  petitioner  becom- 
ing a  party  to  and  Joining  In  said  conveyance. 
All  of  the  foregoing  facts  were  admitted  or 
proven  at  the  bearing  of  this  cause.  Against 
the  peUtloner's  application  tor  dower,  the  re- 
spondeat interposed  the  following  pleas:  (1) 
That  no  such  person  exists  or  Is  now  living 
as  Mary  McGrenra,  widow  of  Cornelius  Mc- 
Grenra; (2)  that  the  petitioner  Is  not  Mary 
McGrenra,  widow  of  Cornelius  ■  McGrenra; 

(5)  "Ne  unqnes  accouple;"  (4)  that  under  the 
law  the  said  Mary  McGrenra,  If  living,  has 
forfeited  her  right  to  any  dower  In  Cornelius 
McGrenra's  lands^  or  any  lands  of  which  he 
was  ever  seised;  (5)  tbat  the  petitioner  has 
forfeited  her  dower  in  said  lands  by  adultery; 

(6)  that  the  petitioner  did  willingly  leave  her 
husband  and  go  with  an  adulterer,  and  there- 
by forfeited  her  right  of  dower  in  said  lands; 

(7)  that  the  petitioner  did  willingly  live  in 
adultery.  In  a  state  of  separation  from  her 
husband,  not  occasioned  by  bis  fault.  At  the 
hearing  the  allegations  of  the  first,  second,  and 
third  pleas  were  not  established  by  the  evi- 
dence, but  the  contrary.  If  it  shall  be  deter- 
mined tbat  the  allegations  of  the  seventh  plea 
have  been  suatabied  by  the  evidence  intro- 
duced in  the  cause,  then  It  will  be  unneces- 
sary to  consider  and  pass  u[K>n  either  the  suf- 
flcieocy  of  the-  remaining  pleas,  or  the  ade- 
quacy oi  the  testimony  in  support  thereof. 
Said  seventh  plea  Is  founded  upon  the  second 
ivovlsion  of  section  9.  c  87,  of  the  Revised- 
Code.  According  to  the  true  meaning  and  in- 
tent of  this  statutory  provision,  the  petition- 
er's dower  in  the  real  estalte  in  question  must 
be  held  by  this  court  to  have  been  forfeited. 
If  it  shall  awear,  upon  due  consideration  of 
all  the  evidence  in  the  cause,  that  the  petition- 
er did  "willingly  live  in  adultery,  in  a  state 
of  separation  from  her  husband;  not  occa- 
sioned by  his  fault,"  unless  It  shall  also  ash 


pear  tliat  her  said  Irasband  did  ■nlMeqaently' 
thereto  become  "reconciled  to  her,  and  suffer 
her  to  dwell  with  him."  Therefore  the  chief 
questions  presented  by  the  Issue  raised  opcm 
said  seventh  plea,  and  to  be  determined  by 
the  evidence  relevant  thereto,  are:  First 
Did,  or  not,  the  petitioner  willingly  live  in 
adultery.  In  a  state  of  separation  from  her 
husband,  Cornelias  McGrenra?  Second.  'Was, 
or  not  said  state  of  separation  tcom  him  oc- 
casioned by  his  fault  within  the  meaning  and 
Intent  of  said  statutory  provision?  Third.  If 
both  of  these  Inquiries  be  determined  adverse- 
ly to  the  petitioner,  did,  or  not  the  said  Cor- 
nelius McGrenra,  subsequently  to  the  petition- 
er's guilty  conduct  become  reconciled  to  her, 
and  suffer  her  to  dwell  with  blm? 

It  has  been  conclusively  proven  tbat  the 
petitioner  left  the  house  of  her  said  husband, 
and  lived  apart  from  him  for  a  cmslderable 
time  in  Delaware,  and  then  went  to  Penn- 
sylvania, and  lived  In  Philadelphia,  In  a  com- 
plete and  contlnooui  state  of  separation  from 
him,  from  the  wlnto:  of  1874  until  bis  death, 
in  December,  1888.  The  resptmdent  has  pro- 
duced both  oral  and  written  evidence  to  prove 
that  within  this  period,  and  daring  the  year 
IBTd,  the  petitioner  lived  In  adulter?  In  Phila- 
delphia with  a  certain  James  Andrews,  to 
whom  she  was  married  by  a  Catholic  priest 
at  the  Boman  Catholic  Cathedral,  comer  at 
Slghteentb  and  Race  streets,  In  said  d^.  In 
August  of  tbat  year,  and  bj  whom  she  was 
then  pregnant  with  a  male  chlU,  of  which 
she  was  delivered  on  October  81,  1879,  and 
whom  she  named  Robert  Andrews.  The  pe- 
titioner herself  has  testified  that  she  lived  in 
Philadelphia  with  a  Mrs.  Young  from  1874  uii'- 
tU  her  death,  in  the  spring  of  1879,  and  that 
she  adopted  the  name  of  Mary  Andrews  In 
lieu  of  Mary  McGrenra  while  she  was  living 
with  Mrs.  Young.  By  her  own  testimony, 
therefore,  It  appears  that  she  bore  the  name 
of  Mary  Andrews  as  early  as  the  spring  of 
1879.  Mrs.  Rebecca  Byrne,  a  witness  in  be- 
half of  tbe  respondent  testifies  that  a  Mary 
Andrews  was  employed  with  her  at  the  Glc- 
ard  House  about  the  end  of  April,  187i),  and 
that  about  the  mouth  of  June  in  that  year 
she  learned  from  her  own  lips  tbat  she  was 
then  pregnant  by  a  man  named  James  An- 
drews, who  visited  her  frequently  at  the  Gir- 
ard  House,  and  whom  she  reitresented  to 
Mrs.  Byrne  to  be  her  husband.  Mrs.  Byrne 
declares  that  shortly  after  the  close  of  the 
summer  of  1879,  her  husband,  William  Byrne, 
having  informed  her  that  Mrs.  Andrews  had 
been  married  to  James  Andrews  as  late  as 
August  of  tbat  year,  she  visited  Mrs.  An- 
drews, at  her  rooms,  over  a  saloon  at  the  cor- 
ner of  Thirty-third  and  Market  streets.  Phila- 
delphia, and  found  her  still  pregnant  She 
next  visited  her  at  the  residence  of  Mrs.  Jar-, 
vis,  an  obstetric  nurse,  No.  3533  Filbert  street 
the  day  after  her  child  was  bom,  and  saw 
both  her  and  the  child  there  during  this  and 
one  or  two  subsequent  visits.  She  subse- 
quently visited  Mrs.  Andrews  several  times. 
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at  her  apartments,  oTer  a  saloon  at  Fourth 
and  Bainbrldge  streeta,  where  she  saw  both 
James  Andrews  and  her  child  with  her.  She 
had  also  met  her  frequently  at  tiie  hoose  of 
Charles  and  Jnlla  Ferguson,  and  had  also  In- 
troduced Dr.  Chulea  WIrgman  to  her.  Urs. 
Byrne  fixes  the  pregnancy  and  marrli^  of 
Mrs.  Andrews  as  becoming  knoWn  to  her  dur- 
ing the  summer  Immediately  following  her 
own  marriage,  In  April,  1879;  and  she  d» 
clarra  that  she  positively,  and  without  any 
doubt,  recognises  the  petitioner  to  be  the  same 
Mrs.  Andrews  of  whom  she  has  testified. 
Charles  Peiyuson  and  Julia,  hla  wife,  both 
testify  that  In  the  summer  Mrs.  Andrews 
came  to  their  house  In  a  pregnant  coudltlon, 
and  from  the  Olrard  House,  as  she  said,  and 
Informed  them  that  a  man  named  James  An- 
drews was  the  father  of  her  child.  At  her 
Instance,  they  saw  Andrews,  and  Induced  him 
to  marry  her.  She  boarded  at  their  house 
two  or  three  weeks  before  this  marriage,  at 
which  they  say  they  were  present  as  witness- 
es thereto  In  Qie  cathedral  at  Eighteenth  and 
Race  streets,  Philadelphia.  Shortly  after  this 
marriage  she  left  their  house.  They  after- 
wards saw  her  In  a  dlsr^utable  looking 
house,  over  a  saloon  at  Fourth  and  Bainbrldge 
streets,  with  her  child,  a  boy  named  Robert 
Andrews,  and  the  said  James  Andrews.  They 
state  that  she  first  came  to  their  house  a  year 
or  more  before  this  marriage,  representing 
herself  to  be  a  widow  named  Mrs.  HcOrane; 
that  they  gare  her  employment;  that  she  call- 
ed upon  tiiem  occasionally;  and  the  petition- 
er Is,  without  any  doubt,  the  same  person 
whom  they  knew  as  Mrs.  McGrane  and  Mrs. 
Andrews.  Mrs.  Ferguson  also  states  that 
sereral  months  after  the  marriage  she  took 
the  dilld,  which  was  then  slck^,  from  Fourth 
and  Bainbrldge,  and  had  It  baptized  for  M». 
Andrews  at  St  Philip's  Church.  In  this,  Mrs. 
Fe^son  Is  corroborated  by  the  baptismal 
record  of  said  church,  which  shows  that  on 
Ai^pist  1,  1880,  a  child  named  Robert  An- 
drews, bom  October,  1870,  B<m  of  James  Ait- 
drews  and  Mary  Dugan,  was  baptized  there, 
and  that  Julia  Ferguson  was  godmother  for 
it  Dr.  Charles  WIrgman  testifies  that  he  at- 
tended Mary  Andrews  at  No.  8S88  Filbert 
street  Philadelphia,  where  she  gave  birth  to' 
a  boy  In  the  presence  of  Mrs.  Jarrls,  now  Mrs. 
Marshall.  This  was  (as  he  says  he  reman- 
bers  after  having  refreshed  his  memory  by  his 
notebook)  on  October  31,  1879.  The  bhrth  ot 
this  child,  as  the  son  of  James  and  Mary  An- 
drews, named  Robert  Andrews,  bom  October 
31,  1879,  at  3588  Filbert  street  he  aays,  he 
didy  reported,  as  was  Jils  duty,  to  the  regls- 
tratlon  department,  I^iladelphia;  and  In  this 
he  Is  corroborated  by  the  record  of  said  de- 
partment. During  this  confinement  he  made 
several  visits  to  her.  A  few  years  after  her 
confinement  he  attended  her  on  Spruce  street, 
below  Twen^-Second  street  during  a  dlflFer^ 
ent  tllness.  He  also,  subsequent  to  her  con- 
finement attended  her  husband,  James  An- 
drews, during  his  Illness,  at  Fourth  and  Bain- 


brldge streets,  wh^  he  found  her  living  with 
him.  He  says  he  Is  satisfied  that  the  petition- 
er Is,  without  doubt  the  Mary  Andrews 
whom  he  attended  uptm  the  occasions  he  lias 
stated.  Mrs.  Christina  Marshall  testifies  that 
prior  to  her  marriage  to  her  present  husband, 
she  was  Mrs.  Jarrls,  and  resided  at  3583  FIl- 
bert  street  Philadelphia,  as  an  obstetric  nurse. 
She  states  that  on  October  81,  1879  (Hal- 
loween), Mary  Andrews  was  there  ddlvered 
of  a  male  child,  whmn  th^  named  Robert 
Andrews.  She  came  frtKU  over  a  saloon  at 
Thirty-Third  and  Market  streets  to  her  house 
a  few  weeks  befcwe  her  confinement  and  re- 
mained there  nndor  her  care  until  after 
Christmas,  when  she  left  her  house,  and  took 
the  boy  to  Fourth  and  Bainbrldge,  Philadel- 
phia. Dr.  Wirgman  attended  her  during  her 
confinement  Mrs.  Jarvis  first  met  Dr.  WIrg- 
man at  Mrs.  Rebecca  Byrne's.  James  An- 
drews visited  Mary  Andrews  during  the  Illness 
following  her  confinement,  and  she  represoit- 
ed  him  to  be  her  husband.  Mrs.  Jarvis,  at  the 
request  of  Mrs.  Andrews,  subsequently  to  her 
confinement,  visited  her  and  took  care  of  her 
child  at  Fourth  and  Bainbrldge.  Mrs.  Mar- 
shall (formerly  Mrs.  Jarvis)  again  saw  Mrs. 
Andrews  about  two  years  ago,  when  the  lat- 
ter Informed  her  that  her  himband,  James  An- 
drews, was  in  the  asylum,  and  that  her  child. 
Robert,  was  In  the  country.  She  also  testi- 
fied that  Mra.  Andrews  had  once  told  her  tiiat 
her  name  was  Mary  Dugan. 

That  a  woman  was  married  tn  Phlladelphid, 
during  the  summer  of  1879,  to  a  man  named 
James  Andrews,  by  whom  she  was  then  preg- 
nant and,  under  the  name  of  Mrs.  Maty  An- 
drews, was  on  October  31st  of-  that  year  de- 
livered et  a  male  child  at  the  house  of  Mrs. 
Jarvis,  No.  3633  Filbert  street.  Is  undoubtedly 
proven  In  this  case.  But  the  petitioner  con- 
tmds  that  althoi^h  she  had  assumed  the 
name  of  Mrs.  Mary  Andrews  during  the  a^ng 
of  1879,  yet  she  Is  not  the  Mary  Andrews  who 
was  married  to  James  Andrews,  and  bore  the 
child  In  question.  In  support  of  Uils  conten- 
tlm  she  has  produced  wltnrases.  some  of 
whom  testify  that  they  saw  her  on  the  Hai 
loween  of  1879,  and  others  that  they  saw  her 
so  short  a  time  before  that  date  that  she  could 
not  have  been  then  pregnant,  or  they  would 
have  observed  It,  and  all  of  whom  declare  that 
th^  did  not  see  any  Indications  of  her  be- 
ing tiien  pr^rnant  snd  do  not  believe  that  she 
was  then  pr^mant  or  could  have  been  deliv- 
ered of  a  child  either  on  or  'about  October 
31st  at  that  year.  With  the  exception  of 
Grace  M.  Tatt,  all  of  the  witnesses  cslled  for 
this  purpose  hj  the  petitioner  say  that  Uiey 
saw  the  petitioner  on  or  near  the  Halloween  of 
1879,  and  that  they  knew  It  was  at  this  {wedse 
tlme^  because  when  they  saw  her  she  was 
concerned  about  the  trouble  of  her  brother 
Hugh  Dugan,  who  was  tried  at  the  November 
court  at  Newcastie  In  that  year,  and  who  was 
convicted  and  sentenced  to  five  years*  Im- 
prisonment But  It  must  be  observed  that 
they  are  testifying  about  her  appearance  and 
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condition  so  long  aa  10  years  ago,  when  ber 
husband  Cornelius  McGrenra  was  still  alive, 
when  consequently  she  might  have  been  law- 
folly  pregnant  by  him,  and  when,  therefore, 
inch  a  condltloo  might  not  have  especially  Im- 
pressed Itself  apon  their  memories,  or  even  ex- 
dted  any  particular  notice.  Again,  it  must  be 
remembered  that  Hugh  Dugan  was  tried  In 
December,  and  not  In  November,  1879.  It  Is 
not  Improbable,  therefore,  that  Mrs.  Sayers, 
Grace  Sayers,  the  Morgans,  and  possibly  some 
Of  the  other  witnesses,  may  have  seen  her  on 
ttr  near  ThanksglvUig  Day,  instead  of  on  or 
near  Halloween,  and  therefore  in  November, 
Instead  of  October,  1S70,  and  consequently 
after  her  child  was  bora  at  Mrs.  Jarvls'  house. 
Indeed,  as  Hugh  Dugan  was  sentenced  In  De- 
cember, 1879,  to  five  years'  Imprisonment,  and 
therefore  continued  In  "trouble"  for  that  space 
of  time.  It  Is  not  altogether  Improbable  that 
the  petitioner's  visits  to  Wilmington,  and  her 
concern  in  his  behalf,  may  have  been  after 
his  trial,  and  during  1880,  Instead  of  during 
1879,  as  her  witnesses  have  supposed  and  testi- 
fied. After  so  many  years,  such  a  mistake 
might  very  naturally  and  readily  be  made. 
Lizzie  A.  Morgan  testified  that  her  mother, 
Mrs.  Mary  Morgan,  has  a  "very  poor  memory, 
—too  bad  a  memory  to  recollect  well,"— and 
that  she  was  herself  only  9  years  old  at  the 
time  of  the  occurrences  which  she  has  under- 
taken to  describe.  Again,  Miss  Tait,  although 
she  professes  to  have  been  an  intimate  ac- 
quaintance of  the  petitioner,  acknowledges 
that  she  did  not  know  where  she  lived  or 
worked  after  the  spring  of  1879,  that  she  had 
never  called  ui>on  the  petitioner,  and  that  the 
latter  had  never  called  upon  her,  except  at 
Wanamaker's  store,  where  she  was  employed. 
Under  these  circumstances.  It  Is  not  Improba- 
ble that  she  failed  to  notice  her  pregnancy,  es- 
pecially in  such  a  crowded  store,  even  If  It  be 
certain  (which  It  is  not)  that  the  petitioner 
called  upon  her  at  all  during  the  summer  or 
fall  of  1879;  for  Miss  Tait  was  unable  to 
state  positively  any  precise  date  when  she 
called  at  the  store,  or  even  to  show  how  she 
knew  with  certainty  that  she  had  called  at  all 
during  that  portion  of  1879. 

Upon  careful  consideration  of  the  evidence 
produced  on  both  sides,  the  conclusion  Is  un- 
avoidable that  the  petitioner  has  failed  to  Im- 
peacb  the  credibility  of  the  respondent's  wit- 
nesses, and  to  disprove  their  explicit  and  posi- 
tive Identification  of  the  petitioner  as  the  per- 
son who  IQ  1879  was  married  to  James  An- 
drews, and  delivered  of  a  male  child,  of  which 
he  was  the  father.  It  does  not  appear  that 
the  respondent's  wltneBses  on  thla  subject  are 
parties  t(^  or  In  any  way  Interested  In,  this 
suit,  nor  that  they  are  relatives  or  personal 
friends,  or  even  acquaintances,  of  the  respond- 
ent; nor  is  It  shown  that  they  are  not  entirely 
unbiased  and  Impartial  wltneraes.  The  evi- 
dence shows  that  each  of  them  had  ample  op- 
portunity to  l>ecome  thoroughly  acquainted 
with  the  personal  appearance  and  characteris- 
tics at  the  petitibneiv  and  this  under  such  pe- 


culiar circumstances  as  to  have  Impressed 
these  strongly  and  distinctly  on  the  memory 
of  each.  All  of  these  witnesses  saw  her  more 
or  less  frequenUy  for  a  greater  or  less  period 
subsequent  to  her  confinement;  and  both 
Charles  Ferguson  and  his  wife,  Julia,  say  that, 
on  the  Sunday  next  before  the  delivery  of  their 
testimony  in  this  very  case,  the  petitioner 
called  at  their  house,  in  Philadelphia,  and 
urged  them,  in  a  threatening  manner,  not  to 
appear  In  this  court  to  testify  against  ber. 
It  is  true  that  Herman  Peaper  and  wife,  and 
Ellen  Wynn,  were  produced  by  the  petitioner 
to  Impeach  this  testimony  of  the  Fergusons; 
but  their  testimony  was  too  ioconsisteut,  in- 
definite, and  unsatisfactory  to  he  sufi3clent  for 
this  purpose.  Again,  there  are  certain  slgulfi- 
cant  coincidences  between  the  facts  establish- 
ed by  the  testimony  of  the  petitioner  and 
those  proven  by  the  witnesses  produced  by  the 
respondent  which  serve  to  corroborate  the  lat- 
ter'B  Identification  of  the  petitioner.  The  pe- 
titioner herself  has  shown  that  ber  maiden 
name  was  Mary  Dugan;  that  she  was  bom 
in  Donegal,  Ireland;  that  she  assumed  the 
name  of  Mrs.  Mary  Andrews  while  she  was 
living  in  Philadelphia  with  Mrs.  Young,  who, 
she  says,  died  In  the  spring  of  1879;  that  she 
afterwards  lived  at  Mrs.  Davids',  on  Spruce 
street,  between  Twenty-First  and  Twen^-Sec- 
oDd;  that  in  1885,  and  subsequently,  she  had 
a  registered  residence  at  No.  231  Xorth  Six- 
teenth street;  and  that  In  1885  or  1SS6  she 
was  employed  at  the  Blockley  Hospital. 
These  Identical  facts  are  proven  In  relation  to 
the  Mary  Andrews  regarding  whom  the  re- 
spondent's witnesses  have  testified.  Dr.  Wlrg- 
man  says  that  subsequent  to  the  year  1879  he 
called  upon  the  Mary  Andrews  whom  be  had 
delivered  of  a  male  child  lu  that  year,  and 
again  attended  her  on  Spruce  street,  below 
Twenty-Second  (the  locality  of  Mrs.  Davids' 
residence),  and  that  this  Mary  Andrews  bad 
told  him  about  ber  having  nursed  a  Mrs.  Da- 
vids. Mrs.  Julia  Ferguson  says  that  she  once 
had  an  interview  with  the  Mrs.  Mary  Andrews 
regarding  whom  she  testified,  during  which 
said  Mrs.  Andrews  informed  her  that  she  was 
then  at  Blockley  Hospital.  Mrs.  Marshall 
states  that  the  Mary  Andrews  who  was  deliv- 
ered at  her  house,  No.  3533  Filbert  street,  in 
1879,  once  informed  her  that  her  name  bad 
been  Mary  Dugan.  The  baptismal  record  of 
St  Philip's  Church  shows  that  the  mother  of 
the  child,  Robert  Andrews,  for  whom  Mrs. 
Ferguson  testifies  that  she  bad  the  child  th^re 
baptized,  was  Mary  Dugan,  and  that  its  father 
was  James  Andrews.  I^tiy,  the  respondent 
has  put  la  evidence  a  bond  to  the  St  John's 
Orphan  Asylum,  Philadelphia,  upon  the  bind- 
ing thereto  of  a  boy  named  Robert  Andrews 
on  December  17, 1887.  Thla  bond  is  signed  by 
Mary  Andrews,  the  mother  of  the  boy,  and  is 
accompanied  by  the  application  and  specifica- 
tions required  to  be  presented  prior  to  the 
taking  of  the  twnd  In  such  case.<;.  In  view  of 
the  testimony  in  this  case,  It  appears  to  be  sat- 
isfactorily proven  that  this  bond  was  signed 
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by  the  petitioner,  and  that  the  accompanying 
application  and  speclflcatlonB  were  fumlsbed 
by  her  to  the  proper  officials  of  the  asylum. 
While,  without  the  statements  contained  In 
this  bond  and  application,  there  Is  ample  evi- 
dence establishing  the  said  Identification  of  the 
petitioner,  yet  It  Is  deemed  proper,  to  call  at- 
tention to  the  significant  facts  therein  dis- 
closed. They  show  that  the  name  of  said  boy 
was  Robert  Andrews;  that  his  residence  at 
the  time  of  said  application  was  231  North 
Sixteenth  street,  Philadelphia;  that  the  date 
of  his  birth  was  October  31,  1879,  and  the 
place  thereof  ThIrty-SIith  and  Filbert  streets; 
that  he  was  baptized  at  St.  PhUlp  de  Ner] 
Church;  that  his  father's  name  was  James 
Andrews,  Norristown  Asylum;  that  his  moth- 
er's maiden  name  was  Mary  Dugan,  and  her 
native  place,  Donegal,  Ireland.  It  only  re- 
mains to  be  stated  that,  when  the  petitioner 
was  called  to  testify  in  rebuttal  tn  ber  own 
behalf,  she  did  not  deny  that  she  had  signed 
said  bond,  or  presented  said  application  and 
specifications  to  the  proper  officials  of  said 
asylum. 

It  having  been  established  that  the  petition- 
er did  willingly  live  In  adultery  with  James 
Andrews,  In  a  state  of  separation  from  ber 
hnsband  Cornelius  McGrenra,  during  and  aft- 
er the  year  1879,  tlie  next  practical  inquiry 
Is,  was,  or  not,  said  state  of  separation  from 
him  occasioned  by  his  fault,  within  the  mean- 
ing and  Intent  of  said  statutory  provision  up- 
on which  the  seventh  plea  is  founded?  The 
purpose  of  said  provision  is  to  extend  a  com- 
passionate leniency  to  the  erring  wife  who 
has  yielded  to  temptation  under  ^e  pressure 
of  distress  and  adversity  occasioned  by  the 
gross  misconduct  of  her  husband.  This  wise 
clemency  of  the  law  Is  not  extended,  however, 
where  the  fault  of  the  husband  Is  of  a  trivial 
character;  otherwise,  the  sanctity  of  tbe  mar- 
riage relation  could  not  be  preserved,  or  tbe 
cause  of  morality  and  decency  maintained. 
Nor  is  it  extended  to  the  wife  where  the  state 
of  separation  from  the  husband  Is  occasioned 
by  her  own  gross  misconduct  In  the  present 
instance  It  is  proven  that  In  January,  1868, 
Cornelius  McGrenra  purchased  tbe  said  Dela- 
ware House,  hotel  and  stable  properties,  with 
the  financial  aid  of  bis  sisters,  Mrs.  Meenan 
and  Catharine  McGrenra,  the  respondent,  with 
tbe  view  of  conducting  therein  tbe  hotel  busi- 
ness in  partnership  with  his  said  sisters; 
tbey  to  attend  to  the  Idtchen  and  general 
housekeeping,  and  he  to  manage  the  remain- 
ing part  of  the  business.  Under  this  arrange- 
ment tbe  three  took  possession  of  said  prop- 
erties on  March  25,  18G9,  and  conducted  the 
hotel  until  about  the  close  of  the  year  1872. 
On  or  about  said  March  25th,  tbe  petitioner, 
having  been  married  to  Cornelius  McGrenra 
in  October.  1868,  was  brought  to  bis  home  In 
the  hotel.  In  the  course  of  ber  testimony  at 
the  hearing  of  this  cause,  tbe  petitioner  de- 
clares that  about  August,  1809,  she  left  her 
home  In  the  hotel,  and  remained  at  ber  fa- 
ther's house  until  about  November,  1870.  be- 


cause she  was  abused  and  subjected  to  vari- 
ous annoyances  by  her  husband's  sisters,  and 
no  sufficient  provision  was  made  there  for  her 
proper  accommodation  and  comfort,  or  for 
ber  approaching  confinement  .  At  her  hus- 
band's request,  she  returned  to  the  hotel 
about  November,  1870,  but  left  on  tbe  same 
day,  because  she  was,  as  sbe  says,  abused 
and  beaten  by  her  husband's  sisters,  Mrs. 
Meenan  and  Catharine,  and  returned  to  her 
father's,  where  she  remained  until  about 
May,  1872,  when,  at  her  husband's  request, 
she  again  returned  to  the  Delaware  House 
with  her  child,  Frankle,  and  remained  about 
two  weeks  only.  During  this  period,  about 
June  7,  1872,  sbe  had  an  altercation  In  the 
kitchen  with  the  respondent  Catharine,  whom 
sbe  shot  as  sbe  declares,  In  self-defense. 
Tbe  next  day  after  the  shooting  she  left  tbe 
hotel,  but  a  few  days  sybsequently  returned 
for  some  clothing,  when  she  was  again  abused 
by  CatbarUie;  and  thereupon  she  left  tbe  ho- 
tel, and  never  again  attempted  to  make  ber 
home  there.  The  truth  of  all  these  alleged 
reasons  for  leaving  ber  home  In  the  Delaware 
House  Is  flatly  denied  not  only  by  the  re- 
spondent upon  the  witness  stand,  but  also  by 
Frank  Woods  and  Harriet  Brown,  two  disin- 
terested '  witnesses,  who  were  employed  as 
servants  in  said  hotel.  They  declare  the  peti- 
tioner, during  her  entire  residence  there,  was 
treated  In  all  respects  as  well  as  If  sbe  were 
a  lady  boarder  tn  the  hotel;  that  she  took  her 
meals  at  the  regular  table,  was  given  the 
9econd-story  bed  cbamber  adjoining  the  parlor 
(it  l>elDg  the  best  room  In  the  house),  and  had 
her  wants  always  attended  to  and  supplied 
by  them  and  the  other  employ^  of  the  hotel, 
uuder  her  husband's  express  Instructions  to 
them.  It  Is  also  testified  by  them  that  when 
she  lived  In  the  hotel  she  caused  discord  and 
trouble  there,  but  when  sbe  was  away  from  it 
peace  and  order  prevailed.  They  also  testi- 
fied that  she  repeatedly  Interfered  with  the 
respondent's  management  of  the  kitchen 
work,  and  quarreled  with  her,  when  there 
was  no  necessity  for  her  to  be  in  the  kitchen 
at  all,  and  that  about  June  7,  1872,  this  con- 
duct finally  culminated  in  a  murderous  as- 
sault by  the  petitioner  with  a  loaded  pistol 
upon  the  re^ondent,  without  legal  provoca- 
tion or  Justification.  They  state  that  prior  to 
this  occasion  the  respondent  had  always 
treated  her  in  a  ladylike  and  kindly  way. 
They  also  declare  that  her  husband  always 
treated  her  with  gentleness  and  kindness,  and 
never  otherwise,  although  upon  various  oc- 
casions she  cursed  him,  beat  him  with  ber 
fists,  attacked  and  drove  him  from  the  house 
with  a  stone,  domineered  over  him,  and  abas- 
ed and  worried  him  until  she  drove  him  to 
excessive  drinking.  Although  the  petitioner 
has  testified  that  she  was  beaten  by  Mrs. 
Meenan  and  Catharine,  she  nowhere  states 
that  ber  husband  ever  struck  her  or  treated 
ber  with  cruelty.  She  does  say  that  he  would 
not  permit  her  or  ber  child  to  have  a  physi- 
cian, but  Dr.  Maull  disproves  this.   She  has 
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also  tcBUfled  and  Bhown  by  other  witnesses 
that  her  hnsband  wonld  at  times  be  manifest- 
ly under  the  Inflaence  of  liquor,  and  tome* 
times  Intoxicated.  But  she  acknowledged 
that  she  knew  of  Oils  Infirmity  prior  to  her 
marriage.  Having  married  him.  therefore, 
after  due  notice  of  his  inflrmlly,  she  took  blm 
"for  better,  for  worse";  and  conaequenUy  her 
obligation  was  the  greater,  and  her  dnty  the 
plainer,  so  to  conduct  herself  as  to  moderate, 
and  not  aggravate^  this  propensity. 

The  condn^n  clearly  warranted  by  doe 
consideration  of  the  entire  evidence  produced 
to  show  17  whose  fault  the  state  of  separa- 
tion proven  to  have  existed  during  the  year 
1879  and  thereafter  was  occasioned  Is  this: 
The  petitioner,  notwithstanding  that  she  was 
aupplied  by  her  husband  with  a  home,  and 
the  comforts  and  attentions  fully  correspond- 
ing with  both  his  and  her  station  of  life,  nev- 
ertheless perversely  resolved  not  to  accept 
and  adapt  herself  to  these,'  unless  she  could 
monopolize,  or  at  least  participate  witb  her 
husband's  slsten  In,  the  control  and  manage- 
ment of  the  hoteL  This  Idea  was  as  Im* 
practicable  as  It  was  unreasonable.  Her  hns- 
band was  not  then  In  a  position,  owing  to  his 
need  of  the  financial  aid  of  his  sisters,  to  dis- 
solve his  partnership  with  them,  expel  them 
from  the  premises,  and  conduct  tbe  hotel 
alcme,  or  In  connection  with  his  wife.  Nor 
was  he  able  to  force  her  upon  hia  sisters  as  a 
co-partaer  with  them.  It  was  her  du^, 
therefore,  to  accept  the  home  he  g8.r&  her, 
especially  when  she  was  ttiere  provided,  as 
was  clearly  proven,  with  every  reasonable 
oomfort  and  attention.  Instead  of  doing  this, 
she  rebelled  against  bis  sisters*  rif^tful  con- 
trol of  the  kltdien  and  household  affairs,  and 
flKQuently  and  unreasonably  Interfered  with 
their  management  of  these.  This  coarse  of 
misconduct  on  her  part,  being  persisted  In, 
■developed  in  her  a  quarrelsome,  violent,  and 
-dangerous  disposition,  whldi  repelled  the 
friendship  of  her  husband's  sisters,  and  excit- 
ed their  ill  feeling  against  her,  and  created 
the  discord  and  strife  whldi  finally  culminat- 
ed In  her  mutderons  and  nnjustlflable  assault 
with  a  pistol  upon  the  respondent  In  June, 
1872;  and  made  her  further  residence  in  the 
hotel  Impossible  so  long  as  her  husband's  sis- 
ters retained  their  partnership  biterest  there- 
in. At  this  juncture,  as  Patrl^  B&gge^ 
baa  proven,  he  offered  her  one  of  his  honsea 
on  mnth  street  In  Wllmli^n,  and  a  home 
wlfli  him  there  apart  tnm  his  sisters,  which 
she  refused  to  acc^t  Thmceforth,  by  her 
own  fault,  she  lived  separate  from  his  house 
and  home.  Distressed  in  spirit,  and  worried 
In  mind  by  the  consequence  of  her  misconduct 
towards  his  sisters  and  himself,  he  gradually 
Indulged  more  frequently  and  more  freely  In 
Intoxicating  liquors,  until,  having  lost  his  wife 
by  desertion,  and  his  property  by  sherUTs 
sale,  he  thereafter  became  disheartened  and 
desperate,  and,  after  years  of  excessive  mtem- 
perance,  closed  his  unhappy  career  In  death 
4t  the  house  of  his  sister,  the  respondent 


who,  trom  the  date  of  ttie  petitioner's  deser- 
tion of  him,  had  given  him  a  sheltering  home, 
and  the  pitying  care  which  his  own  wife 
withheld.  It  Is  scarcely  necessaiy  to  add  that 
there  Is  absolutely  no  proof  that  Cornelius 
McGrenra,  subsequent  to  the  petitioner's  said 
guilty  conduct  in  wOllngly  living  Id  adultery 
with  James  Andrews,  in  a  state  of  separation 
from  her  husband  not  occasioned  by  his  fault, 
did  ever  become  recondled  to  her,  and  suffer 
her  to  dwell  with  him.  The  respondent's  said 
seventh  plea  having  been  established  by  the 
evidence  In  this  cause.  It  is  therefore  now  or- 
dered, adjudged,  and  decreed  that  the  prayer 
of  the  petitioner  be  refused,  and  that  her  pe- 
tition tie  dismissed,  with  costs. 


(T         Cb.  303) 
WILLIAMS  V.  ODESSA  A  M.  RT.  CO. 
(Court  of  Chancery  of  Delaware.    Sept.  Term, 
1890.) 

BHINHNT  DOHAIN-RAIIiWAT  RIGHT  OP  WAT— 
8BLBCTI0N  OP  ROUTB—ABANDOHHENT 
—SECOND  LOCATION— VALIDITY. 

1.  Where  a  railroad  company  institutes  an  In- 
quisition by  commisiiouers  to  determine  the  ral- 
ue  of  property  along  a  proposed  right  ot  way. 
the  effect  of  auch  inquisition  Is  merely  to  fix  the 
Talue  of  the  land,  and  does  not  vest  any  right 
or  fix  a^  liability  on  the  c(»nprfn7. 

2, 14  Del.  Laws.  c.  613,  antborized  a  railway 
company  to  survey,  locate,  and  purchase  any 
lands  within  a  certain  district  necessary  for  a 
right  of  way  between  given  termini,  and  an- 
thorised  the  appointment  ot  commigsiooers  to 
assess  the  damages  of  landowners  on  such  route, 
and  provided  the  compaoy,  ou  paying  such  dam- 
ages^ or  depositing  the  award  to  the  credit  of  the 
landowners,  should  be  entitled  to  the  lands  for 
whidi  they  wen  given.  The  railway  company, 
after  numerous  surveys,  selected  a  route  along 
which  they  proposed  to  construct  a  line,  pro- 
Tided  the  damages  assessed  were  not  more  tosn 
they  could  afford  to  pay;  and  at  their  request 
commissioners  were  appointed,  who,  on  inquisi- 
tlon,  assessed  damages  which  the  company  de- 
clared they  were  unable  to  pay.  and  thereafter 
the  company  selected  another  route,  which  pass- 
ed over  plalntitrs  land,  and  other  commissicMiers 
Assessed  damages  therefor,  which  plaintiff  re- 
fused to  accept.  Beld,  that  since  the  first  selec- 
tion and  assessment  of  dnmages  not  vest  any 
right  or  fix  any  liability  on  tbe  company,  ft  did 
not  exhaust  its  power  to  "locate"  another  route, 
and  hence  the  second  selection  was  valid. 

Motion  to  dissolve  a  preliminary  Injunc- 
tion issued  on  a  bill  by  Fannie  C.  Williams 
against  the  Odessa  &  Middletown  Railway 
Oompany  to  restrain  tbe  lattw  from  establish* 
lug  a  right  of  way  over  eomplalnantfs  prop* 
erty.  Motion  granted. 

wniard  Saulsbufy,  for  complainant  Ed- 
ward Ridgely  and  Henry  BIdgely,  Jr..  for  re- 
spondeat. 

WOLCOTT,  Ch.  The  question  Involved  Is, 
has  the  Odessa  &  Middletown  Railway  (aft« 
having  a  certain  route  for.  Its  proposed  road 
surveyed,  and  condemnation  proceedings  In- 
stituted, and  damages  assessed  for  certain 
lands  along  said  route)  the  right  to  abandon 
this  first  route,  to  select  another  and  different 
route  running  over  a  portion  of  the  lands  of 
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tbe  complainant,  and  to  Institute  new  con- 
demnation proceedings  on  such  altered  route? 
The  statement  ot  facts  agreed  upon,  so  far  as 
It  relates  to  the  steps  taken  by  the  defend- 
ant company  in  connection  with  the  first 
route  selected  for  Its  road,  contains  the  fol- 
lowing: "That  the  said  defendant,  «  •  • 
after  numerous  surreys,  selected  a  route  for 
the  proposed  railway  and  the  line  along  which 
It  Intended  to  construct  the  same,  provided  the 
damages  which  might  be  assessed  for  the 
right  of  way  when  assessed  did  not  exceed 
the  amount  which  the  said  company  felt  able 
and  willing  to  pay;  and  designated  and  stak- 
ed out  said  line  over  the  lands  of  those  per- 
sona whose  lands  were  crossed  by  Its  said 
propoiicd  railway,  drew  plans  and  maps  of  the 
same  for  its  own  use,  showing  the  route,  dis- 
tance, widths,  and  grades  of  Its  proposed 
railway,  and  with  the  necessai?  data  for  Its 
own  use,  and  for  tbe  use  of  the  commlsslouers 
and  freeholders  who  were  afterwards  called 
on  to  condemn  certain  pOTtiona  thereof  In 
viewing  the  lands  to  be  condemned  and  as- 
certaining the  damages  to  be  awarded.  •  •  • 
Fourth.  That  said  defendant  company  agreed 
with  certain  of  the  owners  of  the  lands 
through,  over,  and  across  which  Its  said  line 
was  stalled  out  and  designated  as  aforesaid 
for  tbe  purchase  of  and  obtaining  the  lands 
and  rights  of  way  necessary  for  the  purposes 
of  constructing  the  railroad  provided  for  by 
the  said  act,  and  tbe  use  of  the  said  railway, 
but,  having  been  unable  to  agree  with  all  the 
owners  of  the  lands  through  which  its  said 
proposed  line  was  to  be  constructed  for  the 
purchase  of  such  lands  and  rights  of  way  as 
were  required  for  its  purposes  and  the  pur- 
poses of  the  said  act,  on  the  27th  day  of 
Angast,  A.  D.  1889,  applied,  as  required  by  the 
said  act  first 'mentioned,  to  the  chief  Ju&tice  of 
the  state  of  Delaware,  to  appoint  five  Judi- 
cious and  Impartial  freeholders  of  said  New- 
castle county  to  view  the  premises,"  etc.  The 
appointment  of  the  commissioners  Is  recited^ 
and  the  statement  then  proceeds  as  follows: 
'Tlfth.  That  the  said  freeholders  so  appoint- 
ed duly  and  properly  qualified  themselves, 
elected  said  H«iry  A.  Nowland  their  chair- 
man, and.  as  required  by  the  said  act,  con- 
demned said  lands  and  rights  of  way  through 
and  over  said  disagreeing  owners,  and  on  or 
about  tbe  15th  day  of  October,  A.  D.  188»* 
assessed  the  damages  of  the  said  landowners 
with  whom  said  defendant  company  was  nn- 
ablf  to  agree,  fixing  the  amount,  *  •  • 
and  notified  said  company  of  such  awards; 
and  tbe  said  companyi  learning  the  amount 
of  the  said  awards  or  assessments,  declared 
tbat  they  (the  said  awards  and  assessments) 
were  so  large  that  tbe  said  company  could 
not  afford  to  pay  the  same,  and  that  the  said 
road  or  railway  so  selected  could  not  be  con- 
structed by  It;  and  none  of  the  said  amounts 
so  assessed  or  awarded  as  damages  have  ever 
been  paid,  tendered,  or  deposited  iu  the  bank 
as  required  by  said  act,— tbe  facts  respecting 
the  notification  of  the  company  and  the  dr^ 


cumstances  relating  thereto  being  as  follows: 
Many  or  all  of  the  landowners  whose  lands 
were  to  be  condemned  for  the  use  of  the  said 
defendant  were  notified  of  the  day,  hour,  and 
place  of  the  meeting  of  the  commissioners  or 
freeholders  by  William  R.  Polk,  representing 
tbe  company,  in  the  name  of  the  said  commis- 
sioners, and  then  and  there  appeai'ed  some  in 
person  and  some  by  their  attorneys,  tbe  said 
respondent  being  represented  by  said  William 
R.  Polk,  and,  after  viewing  the  binds  of  the 
said  owners,  respectively,  and  hearing  the 
statements  and  arguments  of  the  attorneys, 
landowners,  and  said  William  R.  Polk,  rep- 
resenting the  company,  and  duly  considering 
the  same,  the  freeholders  decided  upon  the 
awai-ds  aforesaid  for.  the  owuers,  respectively. 
And  tbe  said  Nathaniel  Williams,  who  bad 
been  made  secretary  of  the  said  board,  in- 
formed said  William  R.  Polk  that  written  no- 
tices of  said  award,  and  the  amounts  tliei-eof, 
should  be  given  the  landowners,  respectively, 
and  oflfered  to  furnish  said  Polk  with  a  copy 
of  a  proper  form  In  which  said  notices  should 
be  drawn,  but  said  Folk,  representing  the 
said  respondent,  stated  to  the  said  Nathaniel 
Williams  that  It  was  no  use  to  take  the 
trouble  of  preparing  and  serving  such  notices, 
that  the  respondent  could  not  pay  tbe 
amounts  awarded  as  damages  by  said  free- 
holders or  commissioners,  as  It  had  not  enough 
money,  and  the  railroad  could  not  be  built  on 
'that  line,  and  no  one,  either  respondent  or 
freeholders,  gave  or  prepared  any  f(»ruial 
written  notices  of  the  awards  to  any  of  the 
landowners  over  whose  lands  said  line  was 
selected  and  to  be  constructed  as  aforesaid: 
and  none  of  the  said  owners  received  the 
formal  written  notices  provided  for  by  said, 
act,  but  all  were  present  or  represented,  and 
had  verbal  notice  of  tbe  amounts  of  respec- 
tive awards,  as  shown  in  the  list  appended  to 
tbe  bill  of  tbe  said  complainant;  and  so  mat- 
ters remained  until  the  latter  part  of  the  year- 
A.  D.  1891,  when  the  said  company,  without 
furtber  grant  or  delegation  to  It  of  the  right, 
to  exercise  tbe  right  of  eminent  domain  by 
the  said  general  assembly,  applied  tbe  second 
time  to  his  honor,  the  said  chief  Justice,  tot 
the  appointment  of  other  freeholdei-s  as  afore- 
said to  condemn  lands  and  assess  damages  to  ■ 
owners  along  an  entirely  different  route,"  etc. 

Section  6  of  the  charter  of  this  defendant 
company  {chapter  51S,  p.  561,  14  Del.  Laws;- 
provides  as  follows:  "Sec.  6.  That  the  said 
company  shall  have  power  to  survey,  locate, 
and  purchase  such  lands  and  rights  of  way 
within  the  limits  of  Newcastle  county  as  said 
company  may  deem  necessary  for  this  purpose, 
and  In  case  said  company  shall  be  unable  to 
agree  with  the  owner  or  owners  for  the  par* 
chase  of  such  lauds  or  rights  of  way  as  may  be 
required  for  the  purpose  of  this  act,  the  chief 
justice  of  the  state  of  Delaware  shall,  upon 
the  written  application  of  the  president  of 
said  company,  appoint  five  Judicious  and  Im- 
partial freeholders  of  said  county  to  view 
the  premises  and  assess  the  damages  which 
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tlifi  ownei  or  owneni  will  sustain  by  reason 
of  tile  taking  of  tlie  said  lands  and  rights  of 
vay  for  Qie  nse  of  the  said  company.  Be- 
fwe  entering  npon  the  premises,  the  said  free- 
iK^ders  shall  be  sworn  or  affirmed,  b^ore 
some  Judge,  justice  of  the.  peace,  or  notary 
public,  telthfnlly  and  ImpartlaUy  to  pnform 
the  duties  asrigned  them,  uid  shall  glre 
five  days'  written  notice  to  the  occupant  or 
owner  of  said  premises.  If  within-  tills  state, 
and  the  same  notice  to  the  preddent  of  said 
company,  of  the  time  of  their  meeting  i^n 
said  premises  for  like  discbarge  ot  their  du- 
tiei;  and  the  said  freeholders,  or  a  majority 
of  them,  shall  certify  their  finding  and  award 
to  both  parties,  whereupon  fbe  said  cmnpany, 
upon  paying  the  damages  so  assessed,  or  de- 
positing the  same  in.  Newcastle  County  Na* 
tlonal  Bank  of  Odessa,  to  tte  credit  of  said 
owner  or  owners,  shall  become  entitled  to 
have,  use,  snd  enjoy  said  lands  and  rlKhta 
of  way  for  the  purpose  of  said  company  tor- 
erer.  The  expenses  of  the  assessment  of  the 
said  damages  Ahall  be  paid  hj  said  company.** 
Hie  contentlMi  ol  solicitor  for  comi^nant 
resolves  Itself  into  two  propositions,  by  wbidi 
alone  his  argument  must  stand  or  fall:  First, 
that  the  focts  agreed  upon  constitute  a  'lo- 
cation," on  the  part  of  this  defendant  com- 
pany, of  their  proposed  road  along  and  on 
the  route  so  by  them  first  selected;  and,  sec- 
ond, that  the  effect  of  a  "location"  is  an  ab- 
solute and  total  exhaustion  of  the  power  ot 
eminent  domain  conferred  by  Its  (4iarter  and 
supplements. 

Undoubtedly,  a  substantiation  of  these  two 
propositions  will  make  good  the  case  of  the 
complainant  On  the  other  hand,  however, 
It  must  be  noted  that  the  second  is,  la  efltect, 
a  consequence  fiowing  from  and  dependent 
upon  the  truth  of  the  first  If,  therefore,  the 
first  of  these  propositions  be  not  clearly  dem- 
onstrated, It  will  be  entirely  unnecessary  to 
consider  the  second;  for  It  is  upon  these  two 
propositions,  taken  together,  and  not  singly, 
that  complainant^s  case  must  rest  In  tak- 
ing up  the  first  of  these  propoiritlons,  X  shall, 
at  the  outset  consider  It  In  the  l^bt  of  rea- 
smi.  Independent  of  any  authorities  or  prece- 
dents, reserving  the  consideration  of  these 
latter  toe  another  portion  of  this  opinion. 
The  tocts  relied  upon  as  constituting  a  loca- 
tion are  those  regarding  the  -inquisition  and 
the  assessment  of  the  damages  for  c»ialn 
lands  along  the  route  first  selected.  It  is 
proper,  thea,  to  Inquire  why  and  how  these 
particular  facts  sliould  have  such  an  effect 
It  Is  quite  certain  that  every  act  that  was,  or 
might  have  been,  done  by  the  Odessa  &  Mid- 
dletown  Hallway,  did  not  (a  would  not  have 
produced  such  a  result  For  example,  It  Is 
not  contended  that  the  survey  alone  amount 
ed  to  a  location.  It  would  seem  to  follow, 
therefore,  that  the  act  or  set  of  acts  which 
will  constitute  a  location  In  tiie  sense  claim- 
ed must  fix  some  right  or  establish  some  lia- 
bility between  the  parties  thereto.  There  can 
be  no  other  reasonable  ground  for  drawing 


sndi  an  effect  from  one  or  a  series  of  acts, 
and  not  from  anothw.  Does  the  Inqulsltiwi, 
then,  and  the  assessment  ot  damages,  estab- 
lish ft  right  and  a  llablUty?  I  take  It  to  be 
tiie  settied  law  of  this  state  that  the  eon- 
demnatim  proceedings  alone  estaUlsh  noth- 
ifig,  vest  nothing,  and  fix  nothing,  except  only 
the  price  at  wbiiA  the  land  Inquired  iqion 
may  be  had  ficom  the  proprietor  hj  the  cw^ 
poration.  It  Is  true  that  the  corporation  may, 
after  the  Inquirition,  Umply  pay  or  deposit 
the  price  so  fixed,  and  Immediately  the  land 
becomes  Its  property,  with  or  without  the 
ctmsent  of  the  owner;  but  this  vesting  of 
the  titie  to  the  land  by  the  mere  payment  or 
deposit  of  the  damages  assessed  Is  not  a  re- 
sult or  consequence  of  the  inquisition,  but  of 
the  charter  Its^,  for  this  is  the  power  of 
eminent  domain.  This  distinction  must  be 
clearly  and  distinctly  understood,  or  confusion 
and  sophistry  will  follow.  The  effect  of  an 
Inquisition  In  Delaware  Is  reduced,  then,  to 
this:  that  It  fixes  the  price  at  which  the 
land  may  be  had;  nothing  less,  and  nothing 
more.  No  right  can  be  said  to  be  vested,  for 
the  only  right  that  exists  (that  of  taking  the 
land  on  paymmt  or  deposit)  Is,  as  I  have 
said,  the  direct  result  of  the  legislative  stat- 
ute. Neltiier  does  the  finding  of  tiie  com- 
missioners fix  any  liability.  If  any  such  were 
fixed,  it  would  be,  of  necessity,  the  liability 
of  the  corporation  to  be  sued  by  the  proprie- 
tors, and  have  judgment  recovered  against  It 
for  the  assessed  damages;  but  solicitor  for 
complainant  .expressly  removes  this  point 
from  the  case  Isy  Insisting  that  his  contention 
does  not,  In  tiie  least  Invcrive  such  a  UaUlI^. 
"WbAt  reasons,  then,  can  be  adduced  for  giv- 
ing to  so  barren  an  act  aa&i  a  violent  and  far- 
reaching  effect  as  to  totally  preclude  the  cor- 
poration from  acting  further  under  its  char- 
ter In  the  selection  of  a  route?  It  was  stren- 
uously urged  at  the  hearing  that  matters  of 
public  policy  alone  would  be  suffident  to 
cause  such  an  effect;  that  otherwise.  Inqui- 
sitions might,  and  probably  would,  be  Indulg- 
ed In  ad  libitum  by  corpn-ationa,  for  the 
sole  purpose  of  "chaffering"  with  landowners 
for  the  cheapest  route;  and  that  the  owners 
themselves  would  be  oppressed  by  having 
their  lands  hung  up  in  unc^tainty,  Improve- 
ments stopped,— at  least  temporarily,— and 
themselves  dragged  into  the  expense  and  an- 
noyance of  attending  the  InqulsiUon.  This 
plea  can  be  briefly 'answered  by  stating  that, 
even  If  the  liability  of  the  corporation  tor  aU 
costs  Incurred  In  eacSi  condemnation  iwoceed- 
ing  whldli  it  abandons  were  not  a  sufficient 
$af^;uard  against  mere  capricious  bargaining, 
then  certainly  Its  other  and  further  liability 
for  all  dami^es  and  expenses  reasMuibly  In- 
curred by  the  landowners  hy  reason  of  the 
inquisition  would  be  a  sufficiently  strong  and 
high  one.  The  fact  that  such  a  liability  on 
the  part  of  the  corporation  abandoning  an 
award  does  exist  will,  I  tiihdc,  be  conclusive- 
ly irtiown  by  the  authorities  hereafter  consid- 
ered, if  It  be  questioned  at  alL   I  know  that 
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It  iR  urged  that  grants  ot  eminent  domain 
must  be  strictly  construed  against  the  gran- 
tee. This  principle  is  too  well  settled  to  ad- 
mit of  questioning.  Eminent  domain  is  a 
power  BO  closely  akin  to  sovereignty  that.  In 
a  country  such  as  ours,  there  is  always  a 
present  necessity  for  its  most  careful  and 
vigilant  guardianship,  although  It  is  submit- 
ted that  close  vigil  should  be  maintained  rath- 
er in  the  legislative  halls  than  in  the  tribu- 
nals of  tbe  courts.  Admitting  tills  principle, 
however,  in  all  Its  force  and  vigor,  it  never- 
theless does  not  and  should  not  entail  an 
interpretation  which  seizes  upon  meaningless 
excuses  and  makeshifts  with  which  to  exter- 
minate the  power  given  by  the  people  them- 
selves through  their  immediate  representa- 
tives. Why  was  the  power  of  eminent  do- 
main permitted  to  be  delegated,  since  it  might 
so  easily  have  been  entirely  withheld?  Sim- 
ply because  It  Is  recognized  well-nigh  univer- 
sally that  its  delegation  is  conducive  and  nec- 
essary to  the  public  good.  Talce,  for  exam- 
ple, any  railway  corporation,  such  as  this 
defendant  company.  Tbe  grant  of  eminent 
domain,  it  will  not  be  contended,  was  made 
to  It  simply  that  the  private  indtvidaals  who 
make  up  Its  organization  mi^t  profit  there- 
by. The  power  and  the  grant  itself  were 
conferred  because  the  public  were  known  to 
have  a  vital  concern  in  the  project  for  which 
the  corporation  was  designed.  This  being 
true,  it  follows  that  every  senseless  interpre- 
tation which  virtually  annihilates  the  power 
conferred  is  an  obstacle  In  the  path  of  public 
Improvement,  and  Inimical  to  tbe  public  in- 
terest and  well-being.  The  people,  by  tlielr 
constitution,  have  made  tbe  general  assembly 
the  sole  Judges  of  the  wisdom  ot  utility  of 
conferring  upon  corporations  this  high  power, 
and  therefore  every  charter  whidi  comes  to 
our  courts  for  construction  <K>me3  sealed  with 
the  seal  of  popular  approval,  and  conclusively 
vouched  for  as  a  matter'  of  public  good  and 
public  importance.  I  have  dwelt  thus  at 
length  upon  the  interpretation  of  the  prin- 
ciple of  law  contended  for,  not  as  reflecting 
on  or  questioning  Its  authority,  which  I  have 
expressly  admitted,  but  simply  to  show  that 
It  cannot  be  employed  causelessly.  Return- 
ing now  to  the  effect  of  the  condemnation 
proceedings,  and  assuming  that  I  have  shown 
that  the  effect  Is  nothing  more  than  If  tbe 
landowners  ^ei^selves  had  bound  themselves 
Co  take  a  certain  price  for  their  property  if 
the  same  ,  were  paid  or  d^slted  to  their  or* 
der,  I  can  see  no  sound  reason  for  holding 
that  the  inquisition  amounted  to  a  location. 

I  shall  proceed  now  to  consider  the  authori- 
ties produced  upon  both  sides,  to  see  ho^  far 
tb^  harmonize  or  are  discordant  with  the 
opinion  expressed.  It  will,  of  course,  be  not- 
ed that  only  those  authorities  where  the  stat- 
ntes  and  charters  are  analogous,  on  the  main 
points  tDTolved  In  this  controversy,  with  those 
In  our  own  state,  can  be  of  any  relevancy.  I ' 
bav^  t^ioafwe,  spared  no  pains  to  Investigate 
tbe  lawe  ot  thoee  states  from  which  casea 


have  been  cited,  so  far  as  they  lay  In  my  com- 
mand. An  examination  of  tbe  public  stat- 
utes of  Pennsylvania  will  demonstrate  the  In- 
applicability of  cases  arising  in  that  state  aft- 
er the  survey  of  a  proposed  railway  route  by 
the  '^viewers,"  as  they  are  called,  to  the  case 
in  hand.  Tbe  powers  and  limitations  of  the 
Odessa  Se  Mlddletown  Railway  are  to  be  found 
within  the  four  corners  of  Its  charter  and  the 
supplemental  act  thereto,  and  only  there.  The 
cases  in  Pennsylvania,  on  the  other  hand,  are 
controlled  by  the  general  statute  regulating 
the  construction  of  railroads.  By  tbe  terms 
of  the  charter  of  the  corporation  before  me. 
the  action  of  tbe  commissioners  appointed  to 
lay  out  a  route  for  the  company  binds  no  one 
until  the  damages  assessed  by  them  are  paid 
or  deposited  by  the  company.  In  Pennsylva- 
nia no  payment  or  deposit  Is  made  a  condition 
precedent,  but  the  action  of  the  viewers  alone 
becomes,  wben  conflrmed  by  the  court,  a  Judg- 
ment, exactly  like  a  judgment  In  case  of  a 
debt,  and  execution  may  Issue  upon  it  in  pre- 
cisely the  same  manner.  With  such  a  dUfer- 
ence  between  the  laws,  It  can  hardly  be  In- 
sisted seriously  that  any  analogy  can  be 
drawn.'  The  language  of  the  Pennsylvania 
statute  Is  as  follows:  '.'Sec.  36.  When  the  said 
company  [railroad]  cannot  agree  with  the  own- 
er or  owners  of  any  lands  or  material  for  the 
compensation  proper  for  the  damage  done,  or 
likely  to  be  done,  to  or  sustained  by  any  such 
owner  or  owners  of  such  lands  or  matoialSf 
which  such  company  may  enter  upon,  use,  or 
take  away,  in  pursuance  of  the  authority  here- 
inbefore given,  or  by  reason  of  the  absence  or 
legal  incapacity  oi  such  owner  or  owners,  no 
such  compensation  can  be  agreed  upon,  the 
court  of  common  pleas  of  the  proper  county, 
on  application  thereto  by  petition  either  1^ 
said  company,  or  owner  or  owners,  or  anyone 
In  behalf  of  either,  shall  appoint  seven  dis- 
creet and  disinterested  freeholders  of  said 
county,  neither  of  whom  shall  be  residents  or 
owners  of  property  upon  or  adjoining  the  line 
of  such  railroad,  and  appoint  a  time  not  less 
than  twenty  nor  more  than  thirty  days  there- 
after, for  said  viewers  to  meet  at  or  upon  the 
premises  where  tbe  damages  are  alleged  to  be 
sustained,  of  which  time  and  place  ten  days* 
notice  shall  be  given  by  the  petitioner  to  the 
said  viewers  and  tbe  other  party;  and  the 
said  viewera,  or.  any  five  of  tbena,  having  been 
first  duly  sworn  or  affirmed  faithfully,  justly, 
and  Impartially  to  decide,  and  true  report  to 
make  concerning  all  matters  and  things  to  be 
submitted  to  them,  and  In  relation  to  which 
they  are  authorized  to  inquire  In  pursuance  of 
the  provisions  of  this  act,  and  having  viewed 
tbe  premises,  they  shall  estimate  and  deter- 
mine the  quantity,  quality,  and  value  of  said 
lands  80  taken  or  occupied,  or  to  be  so  taken 
or  occupied,  or  tbe  materials  so  used  or  taken 
away,  as  the  case  may  be,  and  having  a  due 
regard  to,  and  making  just  allowance  for  the 
advantages  which  may  have  resulted,  or 
which,  may  seem  likely  to  result  to  tbe  owner 
or  ownen  of  said  lands  or  iqaterlala,  In  tionae- 
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qnenoe  of  tha  making  or  opening  of  Bald  nll- 
xoad,  and  of  the  constrnctlon  of  vorka  con- 
nected therewltb;  and  after  baTlng  made  a 
fair  and  jnst  comparison  of  said  advantages 
uid  disadvantages,  thej  sball  determine  and 
estimate  whether  any,  and  If  any,  what 
«monnt  of  damages  has  been  or  may  he  sus- 
tained, and  to  whom  payable,  and  make  re- 
part  thereof  to  said  court;  and  If  any  dam- 
ages be  awarded,  and  the  report  be  confirmed 
hy  the  said  court,  Jodgment  shall  be  entered 
thereon;  and  If  the  amount  thereof  be  not 
paid  within  thirty  days  after  the  entry  of  snch 
judgment,  execution  may  then  Issue  thereon, 
aa  m  other  cases  of  debt,  for  the  sum  so 
awarded,  and  the  costs  and  exposes  incurred 
Shan  be  defrayed  by  the  aald  railroad.** 
Brightly,  Purd.  Dig.  pp.  1219,  1220;  Act  Feb. 
19.  1849. '  The  sanctity  thus  given  to  the  re- 
port of  the  viewers,  when  confirmed.  In  mak- 
ing It  a  judgment,  1b  expressly  noted  In  the 
case  of  Neal  v.  Railroad  Co.,  2  Grant,  Cas. 
137,  dted  by  solicitor  for  complahiant  The 
facts  In  this  case  are  as  follows:  On  the  28tb 
day  of  June,  1854,  the  defendants  in  error  pre- 
sented their  petition  to  the  court  of  common 
pleas  of  Allegheny  county,  In  proper  form, 
with  the  proper  allegations,  accompanied  by 
the  proper  diagram,  and  prayed  for  the  ap- 
pointment of  viewers  to  assess  the  damages, 
later  alia,  upon  the  lands  of  plalntUfs  In  errcv. 
mewers  were  appointed,  performed  their  du- 
ties, and  made  their  report,  awarding  the  plain- 
tuts  in  error  $1.S00,  which  report  was  confirm- 
ed, and  Judgment  entered  thereon  Decnnber 
as,  1^.  Fl.  fa.  was  Issued  to  December 
term,  18&1,  and  returned  nulla  bona.  Alias 
fl.  fa.  was  Issued  to  March  term,  1855,  and  levy 
made  tm  personal  property  defendants. 
January  9,  1865,  at  the  Instance  of  defendants, 
a  rule  was  granted  to  show  cause  why  the 
alias  fl.  fal  should  not  be  set  aside,  for  the  rea- 
sons, substantially,  that  the  railroad  company 
had  not  entered  tqmn  tbe  aald  lands,  or  signi- 
fied their  Intention  so  to  do,  and  because  they 
In  fact  did  not  Intend  to  take  the  said  lands, 
but  to  select  another  route  than  that  so  laid 
out  Lowrle,  J.,  in  delivering  the  opinion  of 
the  court,  said:  "When  they  [the  damages] 
have  lieen  ascertained  by  Teport  and  Judgment 
thereon,  the  Judgment  settles  the  right  of  the 
landowner  to  sach  damages.  Just  as  complete- 
ly as  any  oth^  Judgment,  and  he  has  Just  the 
same  right  to  execution  upon  It.  He  Is  not  to 
w^t  until  the  company  say  they  are  ready  to 
go  on,  else  an  Improvements  ^  the  own^  of 
property  along  such  a  rente  must  be  Indell- 
nltely  susnended  uinn  a  contingent  approprl- 
atlcKL  If  Judgments  are  to  be  the  end  of 
strife,  the}  must  bind  both  parties;  and  tbie 
power  of  taUng  any  man's  land  Is  exhausted 
by  a  location  which  It  Is  too  weak  to  retain. 
It  cannot  be  Indulged  with  another  choice. 
Here  the  petition  to  settle  the  damages  Is  filed 
by  the  company,  and  they  say  that  they  have 
located  their  road  over  the  land  for  which 
rhese  damages  are  assessed.  A  r^wrt  having 
beoi  made,  and  Judgment  entered  thereon.  It 


Is  a  flnal  Jodgment,  entitling  the  party  to  ez^  . 
cutlon.  If  tbe  company  have  any  equitable 
ground  of  relief,  th^  must  present  It  in  soma 
other  form  than  a  mere  motion  to  set  aside  a 
regular  execntlon.**  By  com[>artog  the  lan- 
guage of  the  charter  of  this  defraidant  com- 
pany with  that  of  the  Pouisylvanla  statute, 
the  difference  In  effect  between  the  report  of 
the  commltisloners  In  the  one  and  of  the  view- 
ers In  the  other  case  Is  significantly  apparent. 
Section  6  of  the  charter  of  the  Odessa  ft  Mid- 
dletown  Ballway  (14  Del.  Laws,  661)  Is  as 
follows:  "Sec.  6.  That  the  said  comiuuiy  shall 
have  power  to  survey,  locate,  and  purchase 
such  lands  and  rights  of  way  within  the  lim- 
its of  Newcastle  county  as  said  company  may 
deem  necessary  for  their  purpose,  and  In  case 
said  company  shall  be  unable  .to  agree  with 
the  owner  or  owners  fpr  the  purchase  of  sudi 
lands  or  rights  of  way  as  may  be  required  for 
the  purpose  of  this  act,  tbe  chief  Justice  of 
the  state  of  Delaware  shall,  upon  the  written 
application  of  the  president  of  said  company, 
appoint  fl^  Judicious  pnd  Impartial  freehold- 
ers of  said  county  to  view  the  premises  and 
assess  tbe  damages  which  tbe  owner  or  own- 
en  will  sostaln  by  reason  of  the  taking  of  the 
said  lands  and  rights  of  way  tor  the  use  of 
said  company.  Before  entering  upon  the 
premises  the  said  freeholders  shall  be  sworn 
or  affirmed,  before  some  Judge,  Justice  of  the 
peace,  or  notary  public,  faithfully  and  Impar- 
tially to  perform  the  duty  assigned  them,  and 
they  shall  glTO  five  days*  written  notice  to  the 
occupants  or  owner  of  said  premises.  If  with- 
in this  state,  and  the  same  notice  to  the  presi- 
dent of  said  company,'  of  the  time  of  their 
meeting  upon  the  premises  for  the  discharge 
of  their  duties;  and  the  aald  freeholders,  or  a 
majority  of  them,  shall  certify  their  finding 
and  award  to  both  parties,  whereupon  tbe  said 
company,  on  paying  the  damages  so  assessed, 
or  depositing  the  same  In  Newcastle  County 
National  Bank  of  Odessa,  to  the  credit  of  raid 
owner  or  owners,  shall  become  entitled  to 
have,  Qse,  and  enjoy  said  lands  and  rights  of 
way  for  the  purpose  of  sold  company  forever." 
It  will  be  noted  that  no  provision  Is  made 
herein  for  the  return  of  the  proceedings  or 
finding  of  said  commlssltmers  to  the  court,  nor 
any  confirmation  thereof.  The  Pennsylvania 
statute  makes  the  finding  of  damages  the 
viewers,  when  confirmed,  a  Judgment  of  the 
court  In  favor  of  the  owner  of  the  land.  But 
there  could  not  be  a  Judgment  for  the  amount 
of  the  damages  assessed  unless  the  tlQe  to  the 
land  became  vested  1^  the  return  and  con- 
firmation hi  the  railroad  C(niq)Dny.  In  short, 
the  vesting  of  tiie  title  to  the  land  Is  the  eon- 
^eratlon  of  the  Judgment  In  the  charter  of 
thia  defendant  company  a  condition  precedent 
to  the  vesting  of  tbe  title  Is  eqiressly  made, 
and  a  condition,  moreover,  which  the  company 
itself  Is  to  perform,  namely,  the  payment  or 
deposit  of  the  damages  so  assessed.  In  the 
one  case  ttie  vesting  of  the  title  is  Immediate 
and  Independent  of  any  action  of  the  raflroad; 
In  the  other,  no  right  vests  without  a  payment 
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«r  deposit  TTntll  the  Odessa  &  Mtddletown 
Railway  had  made  the  payment  or  assess- 
ment, an  entry  by  than  upon  the  lands  of  Cbls 
complainant  would  have  rendered  them  liable 
u  trespassers. 

U  other  authority  than  the  express  words  of 
the  charter  of  this  defendant  company  were 
required  to  demonstrate  the  radical  difCerence 
between  the  effect  of  an  Inqudsltlon  and  award 
In  the  state  ot  Pennsylvania  and  In  Delaware, 
It  could  be  abundantly  had  In  the  ruling  of 
the  late  Chancellor  Saulsbury  In  the  case  of 
Wilson  T.  RaUroad  Oo.,  G  Del.  Ch.  524.  On 
page  542  of  the  opinion  the  chanceUor  says: 
"The  commlsslonerB  are  authorized  to  render 
no  Judgment  either  against  the  person  or  the 
thing.  They  assess  damages.  They  make  an 
award,  which  binds  nothing.  No  execution  or 
process  can  be  Issued  thereon,  and  no  pro- 
ceedings can  be  taken  onder  it,  until  the  mon- 
ey Is  paid  or  d^oslted  as  the  act  prescribes." 
Both  by  the  facts  and  the  [kelpies  of  law 
laid  down  in  the  opinions  of  the  court  the  two 
remaining  cases  dted  by  the  solicitor  for  the 
conq>talnaQt  from  Pen'nsylvanla  are  substan- 
tially differentiated  from  the  cause  now  under 
consideration.  In  McMurtrie  v.  Stewart  21 
Pa.  St  325,  Black,  0.  J.,  says:  "This  was 
trespass  for  entering  plaintiff's  Held,  taking 
down  his  fences,  and  Injuring  his  crc^s.  The 
defense  Is  that  one  of  the  parties  sued  was 
supervisor  of  the  township  where  the  alleged 
injury  was  done,  and  went  there  himself,  tak- 
ing two  of  the  others  along  as  assistants,  for 
the  lawful  purpose  of  opening  a  public  roaA 
laid  out  by  order  of  the  court  of  quarter  ses- 
aiom.  The  plaintiffs  'In  error  have  furnished 
us  a  few  meager  extracts  from  the  evidence. 
But  from  these,  and  from  the  facts  stated  In 
the  charge,  we  Infer  that  the  road  in  question 
was  laid  out  many  years  ago  (how  many  we 
cannot  tell),  and  that  It  was  opened  at  least 
seven  years  before  the  time  when  the  wrong 
complained  of  In  this  suit  was  onnmltted. 
From  1837  to  1844  the  road  was  used  and  kept 
in  repair  by  the  public.  But  It  is  now  as- 
serted that  It  was  opened  on  the  wrong 
ground,— that  the  location  agreed  on  by  the 
viewers  was  through  the  plaintiff's  field, 
whereas  the  supervisors  of  1S44,  n  hen  they 
opened  It  carried  It  around  the  field  by  way 
of  a  private  road,  which  had  been  previously 
used.  It  was  nnder  pretense  of  correcting 
this  error  that  the  defendants  entered  on  the 
plaintiff's  land."  Under  sijch  a  statement  of 
facts.  It  can  scarcely  be  a  matter  of  surprise 
tjiat  the  learned  Judge  decided  that  the  su- 
pervisor defendant  had  long  since  exhausted 
his  authority  as  to  the  laying  out  of  the  road, 
and  was  a  mere  trespasser  In  his  subsequent 
action.  To  attempt  to  force  an  analogy  be- 
tween this  case  and  the  one  now  before  me 
would  be  to  willfully  Ignore  the  striking  dif- 
ference between  the  mere  survey  of  a  route 
and  a  survey  with  an  actual  user  for  many 
years.  But  the  following  extract  from  the 
opinion  of  the  court  will  still  further  demon- 
strate the  Inapplicability  of  the  McMurtrie 


Case  to  that  of  the  Odessa  &  Middletown  Rail- 
way. "Besides,  one  who  Is  really  aggrieved 
by  the  opening  of  a  road  on  ground  not  In- 
tended by  the  viewers  may  have  It  altered 
by  a  petition  to  the  court  and  the  appoint- 
ment of  new  viewers."  Page  32G  of  the  opin- 
ion. Here  Is  an  express  ruling  of  the  court 
as  to  what  is  Intended  by  the  statement  that 
the  location  of  the  road  exhausts  the  power  to 
relocate  or  alter.  The  exhaustion  of  such  a 
power  Is  confined  to  the  set  of  supervisors  who 
first  acted,  and  the  court  [lositively  asserts 
the  right  to  a  new  petition,  and  the  appoint- 
ment of  new  viewers  and  supervisors,  who 
would  have  the  power  of  relocation  and  alter- 
ation. If  this  defendant  company  based  Its 
claims  to  a  change  of  route  upon  a  subsequent 
action  of  the  first  commissioners,  there  might 
be  a  point  of  similarity  in  the  two  cases.  As 
a  matter  of  fact,  however,  It  did  present  a 
new  petition  to  the  chief  Justice,  and  new 
commissioners  were  appointed.  The  case  of 
Momxw  V.  Com.,  48  Pa.  St.  30^,  Is  a  case  In 
which  the  facts  are  substantially  similar  to 
those  in  McMurtrie  v.  Stewart  and  the  ruling 
of  the  couri  in  the  former  goes  no  further 
than  In  the  latter. 

In  the  case  of  Blakemore  v.  Navigation  Co., 
1  Mylne  &  K.  151,  the  main  question  in  dispute 
was  whether  the  defendant  who  had  been  au- 
thorized to  construct  a  canal,  the  dimensions 
of  which  were  not  specified,  could,  after  the 
canal  had  been  completed  of  a  certain  width, 
widen  the  same.  Lord  Eldon,  In  the  course  of 
his  opinion,  said:  "But,  If  that  Is  done,  and  the 
canal  Is  completed  in  the  sense  which  the  act 
of  parliament  means  by  the  word  'completed,* 
and  the  sense  put  upon  the  word  by  these  de- 
fendanta  themselves  (as  Is  shown  by  their  go- 
ing about  to  levy  their  tolls  on  the  whole 
course  of  the  caoal),  and  If,  notwithstanding, 
they  may  afterwards  widen  and  deepen  the 
canal,  what  Is  there  to  hinder  them  from  car- 
rying it  from  sea  to  sea?  Why,  there  would 
he  DO  end  of  it  When  the  canal  Is  completed, 
the  powers  of  the  company  arc  exhausted,  and 
In  making  the  canal  the  proprietors  axe  not  at 
liberty  afterwards  to  Injure  the  Interests  of 
parties  by  making  what  is  quite  a  different 
canal."  This  reasoning  of  Lord  Eldon,  which 
Is  certainly  most  pertinent  and  cogent*  in  the 
cause  before  him,  would  lose  all  of  its  force 
and  application  If  it  had  been  uttered  under 
a  statement  of  facts  like  that  which  has  aris- 
en in  the  matter  now  before  me.  As  a  mat- 
ter of  fact  however,  no  English  case  can  be 
taken  as  authority  in  this  state,  simply  be- 
cause the  method  of  procedure  in  the  taking 
of  lands  for  public  or  quasi  public  purposes 
differs  materially  from  that  in  Delaware.  In 
England,  the  irarticular  route  is  set  forth  by 
metes  and  bounds,  courses  and  distances,  at 
the  time  of  the  application  to  parliament  for 
the  charter.  The  charter  Is  then  granted  for 
that  particular  route.  This  difference  alone 
would  render  the  English  cases  InappIIcaUe. 
since  It  is  not  contended  but  that  the  speclfl- 
catlou  In  the  charter  of  the  eract  route  pro- 
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posed  would  deflniUvely  Umlt  tbe  cotporate 
power  itf  emiuent  domain  conferred  by  that  In* 
stnunent  The  dlffereoce  does  not,  bowerer, 
stop  eren  here.  After  the  charter  is  granted, 
nodce  l8  given  to  the  property  owners  along 
such  roate,  wltii  an  offw  of  a  price.  Thia 
offer  la  accepted  or  refused  with  a  connter 
offer.  A  Jury  then  trlee  the  qnestloa  of  price, 
and  their  verdict  Ii  registered  as  a  conTey* 
ance  of  the  title  to  the  land  In  question. 

In  the  case  of  Morris  ft  E.  R.  Co.  r.  Cen- 
tral R.  Co.,  81  N.  J.  Law,  205,  the  facts  were 
aa  follows:  The  defendant  toe  many  years, 
and  prior  to  the  location  of  the  plaintiff  com- 
pany at  I^llllpsburg,  owned  a  railroad  be- 
ginning at  Ellzabethport,  and  extending  to 
tbe  Delaware  rlrer  at  Phlllii>sburg.  On  the 
2»th  of  May.  1860.  the  plaintiff  filed  a  survey 
In  the  office  of  the  secretary  of  state  of  New 
Jersey,  under  their  charter  and  its  supple- 
ments, of  a  route  for  the  extension  of  their 
railroad  from  Hackettstown  to  the  Delaware 
river,  and  In  December,  1863,  they  purchased 
certain  landa  In  PhlUIpaburg  on  the  line  of 
said  route,  and  adjoining  lands  of  Qie  defend- 
ant, upon  which,  as  early  as  the  1st  of  April, 
1864,'  they  constructed  the  roadbed  of  tbelr 
raid  railroad.  Afterwards,  on  tbe  24th  of 
March,  1864,  tbe  defendant  filed  In  the  office 
of  tbe  secretary  of  state  a  surrey  or  location 
of  a  part  of  the  Central  Railroad  In  tbe  vil- 
lage of  Phllllpsburg,  tbe  route  of  which  sur- 
vey crossed  the  before-mentioned  location  of 
tbe  extension  of  tbe  plaintitrs  line.  Subse- 
quently the  defendant  presented  a  petition  for 
tbe  appointment  of  commissioners  to  examine 
and  appraise  tbe  land  so  by  them  Intended 
to  be  taken  from  the  Morris  ft  Essex  Railroad 
Company,  and  to  assess  the  damages  sustain- 
ed by  the  latter  company  by  taking  said  land. 
The  petition  was  resisted  on  the  ground  that 
tbe  Central  Railroad  Company  had  long  since 
constructed  and  entirely  completed  their  road, 
and  had  continued  In  operation  over  It  for 
some  time,  and  ttiat  tbe  only  object  of  tbe 
petition  was  to  build  a  branch  or  spur  to  the 
line  so  already  laid  out  and  constructed.  Tbe 
court  held  that  tbey  bad  no  right  to  do  this 
on  tbe  ground  that  tbe  former  construction 
and  operation  over  tbe  other  route  or  roadbed 
exhausted  their  power  to  locate  a  line  without 
another  grant  of  the  right  of  eminent  domain. 

In  tbe  case  of  State  v.  Norwalk  ft  D.  Turn- 
pike Co.,  10  Conn.  157,  a  recital  of  tbe  facts, 
as. set  forth  In  the  brief  of  tbe  solicitor  for 
tbe  complainant,  will  of  Itself  effectually  re- 
veal the  absence  of  any  analogy  to  tbe  cause 
In  band.  The  legislature,  in  the  charter  for  a 
turnpike  company,  empowered  the  proprietors 
to  erect  and  establish  a  toll  gate  on  their  road 
In  the  most  convenient  place,  to  be  by  them 
determined.  In  1796— about  a  year  after  the 
grant— they  erected  and  established  a  gate  at 
a  certain  place  on  the  southerly  portion  of 
their  road,  that  being  determined  by  tbem  to 
be  tbe  most  convenient  place.  It  was  remov- 
ed afterwards  from  time  to  time  and  place  to 
place  nntU  It  was  locatnd,  In  November,  1831, 


at  a  certain  point  on  the  northerly  portion  of 
their  road.  In  May,  1882,  the  legislature  in- 
corporated another  turnpike  company  on  tbe 
I>etltlon  of  the  proprietors  whose  road  Inter- 
sected tbe  northerly  portion  of  tbe  first- men- 
tioned road  between  the  last  location  of  tbe 
gate.  In  the  charter  of  this  company  It  was 
proved  that  tbe  flrst-mentloned  company 
should  not  thereafter  maintain  a  gate  on  tbelr 
road  southerly  of  said  point  of  Intersection, 
but  that  they  should  have  tbe  right  at  all 
times  to  maintain  a  gate  on  their  road  at 
any  place  southerly  of  said  point  of  Inter- 
section, agreeably  to  tbe  terms  of  thehr  orig- 
inal charter.  On.  an  Information  In  tbe  nature 
of  a  quo  warranto,  filed  In  December,  1831, 
and  continued  until  1833,  complaining  of  tbe 
location  of  tbe  gate  In  1831,  It  was  held  that 
the  erection  and  construction  of  the  toll  gate 
at  tbe  point  first  selected  by  tbe  company  was 
an  exhaustion  of  tbelr  power  to  erect  and  con- 
struct under  tbelr  charter.  Tbe  opinion  of 
the  court  in  that  case  goes  no  farther  than 
this  ruling  of  a  certainly  well-establlsbed  prin- 
ciple of  law.  It  can  hardly  be  thought  nec- 
essary to  point  out  particularly  tbe  difference 
between  the  ruling  In  tbls  case  and  the  one 
before  me,  where  no  construction  or  user  has 
ever  existed.  The  case  of  Society  v.  Hosmer, 
12  Conn.  360,  arose  under  a  state  of  facts 
substantially  like  that  presented  in  tbe  case 
in  10  Conn.,  Just  referred  to.  Here,  also, 
there  had  been  an  erection,  construction,  and 
user  of  a  toll  gate  at  one  point,  and  a  subse- 
quent attempt  to  change  to  another  point 
The  court  made  practically  tbe  same  ruling 
aa  In  the  former  case,— that  the  first  erection, 
construction,  and  user  worked  an  exhaustion 
of  tbelr  power  under  tbe  charter. 

The  case  of  Moorhead  v.  Railroad  Co.,  17 
Ohio,  S40,  may  be  disposed  of  by  simply  stat- 
ing that  the  ground  of  that  suit  was  an  effort 
to  relocate  a  line  of  railway  after  a  construc- 
tion and  (^ration  of  over  five  years  over  an- 
other route,  and  that  there  is  no  ruling  in  tbe 
opinion  of  the  court  hinting,  either  directly 
or  inferentlally,  at  a  state  of  facts  like  that 
now  imder  consideration.  Tbe  case  of  RalJ- 
road  Co.  V.  Naylor,  2  Ohio  St  235,  may  be 
disposed  of  In  a  few  words,  so  far  aa  this 
cause  Is  concerned,  by  stating  that  tbe  sole 
question  before  the  court  was  as  to  the  right 
of  a  railroad  company,  already  constructed 
and  in  operation,  to  change  its  tracks  to  an- 
other portion  oc  a  public  street  The  term 
*^ocatlon,"  as  used  In  this  opinion,  refers  par- 
ticularly and  exclusively  to  a  location  caused 
by  an  actual  construction.  In  fact  the  court 
goes  so  far  In  the  opposite  direction  from  that 
for  which  It  was  presumably  cited  by  com- 
plainant's solicitor  as  to  make  a  distinction 
between  tbe  change  of  a  route  before  con- 
struction and  a  change  after  construction,  and 
to  caU  the  former  merely  a  "change  of  selec- 
tion," while  tbe  latter  only  la  designated  as 
a  change  of  'iocation.** 

In  the  case  of  Brock  v.  Railroad  Co.,  146 
Mass.  m.  15  N.  E.  565,  a  recital  of  the  (acts 
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aLmlng  tlie  controTersy,  together  with  a  few 
quotatloni  from  the  charter  of  the  defendant 
and  from  the  general  statutes  of  Massachu- 
setts, wlU  concLusively  demonstrate  Its  lnai>- 
pUcahllity  to  this  cause.  The  facts  are  as 
follows:  Writ  of  entr7,  dated  October  1, 
1886,  to  recover  a  parcel  of  land  In  Stoughton. 
The  facts  agreed  on  were.  In  substance:  On 
September  27,  1851,  the  jOalntlff  owned  a 
tract  of  land  In  Stoughton,  which  was  bound- 
ed on  Its  easterly  side  by  land  of  O.  Ames  & 
Son.  The  Easton  Branch  Railroad  Company, 
to  whose  rights  and  liabilities  the  tenant  has 
succeeded,  was  Incorporated  by  St.  1854,  c. 

and  on  September  27,  185^  filed  the  loca- 
tion of  Its  road  In  the  office  of  the  county 
commissioners  of  the  county  of  Norfolk.  Jl 
plan  accompanied,  and  was  made  a  part  of, 
the  location.  By  snch  location  and  plan,  the 
demandant's  name  did  not  appear  as  one  of 
the  persons  whose  land  was  taken  in  and  by 
the  location,  thoogb  the  name  of  O.  Ames  & 
Son  did  BO  appear;  but  by  an  application  of 
the  monuments,  boundaries,  courses,  and  dis- 
tances given  In  the  plan  and  location  to  the 
land  Itself,  It  appeared  that  the  demanded 
premises  were  included  in  the  location.  The 
Evasion  Branch  Ballroad  Company  afterwards 
(unstructed  Its  road  over  the  land  described 
In  Its  location,  but  did  not,  before  doing  so, 
furnish  the  demandant  with  a  plan  of  his  land 
Included  In  its  said  locatloix,  nor  did  the  plain- 
tiff request  such  a  plan.  The  Easton  Branch 
Ballroad  Company  or  the  tenant  did  not  fence 
or  enter  Into  actual  occupation  of  the  de- 
manded premises  until  the  year  1879  (seven 
years  before  the  date  of  the  writ  of  entry), 
since  which  time  the  tenant  has  been  in  ae- 
tnai  occupation  against  the  objection  of  the 
demandant,  who  up  to  that  time  bad  no  oc- 
tual  knowledge  that  any  of  his  land  was  In- 
cluded in  the  location,  nor  any  notice  of  that 
fact,  except  such  as  was  given  by  the  filing 
of  the  location.  The  demandant  has  never 
parted  with  his  title  to  the  demanded  prem- 
ises, except  as  herein  stated,  nor  did  the  Eas- 
ton Branch  Ballroad  Company  or  the  tenant 
ever  pay  the  plaintiff  any  damages  or  compen- 
sation for  the  taking  of  his  laud:  By  the  char- 
ter of  the  Easton  Branch  Ballroad  Company, 
the  assignor  of  the  tenant  (Acts  &  Besolves 
Mass.  1854,  c  55),  the  corporation,  Is  expressly 
made  subject  to  the  restrictions  and  provi- 
sions set  forth  "In  the  thirty-ninth  chapter  of 
said  [RevlsedJ  Statutes,  relating  to  raUroad 
corporations."  Sections  40-48  of  said  chapter 
30  are  as  follows: 

"Sec.  46.  No  petition  for  the  establishment 
of  any  railroad  corporation  shall  be  acted 
upon,  unless  the  same  is  accompanied  and 
supported  by  the  report  of  a  skillful  engineer, 
founded  on  actual  examination  of  the  route, 
and  by  other  proper  evidence,  showing  the 
character  of  the  soil,  the  manner  in  which  It 
Is  proposed  to  construct  such  railroad,  *  the 
general  profile  of  the  surface  of  the  country 
cbrough  which  it  Is  proposed  to  be  made,  the 
feasibility  of  the  route,  and  an  estimate  of 


the  probable  eiq>en8e  of   constructing  the 

same. 

"Sec.  47.  No  such  petition  shall  be  acted 
upon,  until  notice  of  the  pendency  thereof 
shall  have  been  published  according  to  law> 
which  notice  shall  designate  the  Intended 
route  with  such  certainty  as  to  glTe  reastm- 
able  notice  to  all  persons  interested  therein, 
that  their  rights  may  be  affected  by  the  grant- 
ing of  said  petition,  and  that  they  may  hav« 
an  opportunity  to  appear  and  object  thereto; 
but  the  provlalone  of  this  and  the  preceding 
sections  shall  not  prevent  the  legislature  from 
reg:uirlng  surveys,  plans,  and  further  esti- 
mates In  any  case,  when  they  shall  Jud^ 
proper. 

"Sec.  48.  Every  act  of  incorporation  for  a 
railroad  company  shall  confine  the  road  with- 
in the  limits,  indicated  by  the  notice  required 
in  the  preceding  sections,  shall  specify  the 
several  towns  through  which  the  same  may 
pass,  and  shall  otherwise  designate  the  route, 
on  which  the  road  may  be  authorized  to  be 
made,  with  as  much  certainty  as  the  nature 
of  each  case  will  admit" 

In  section  5  of  the  charter  above  referred 
to  it  Is  further  provided  that:  "If  the  location 
of  the  road  as  provided  for  In  the  second  sec- 
tion, be  not  filed  according  to  law,  withhi  one 
year,  and  if  said  railroad  be  not  completed 
within  three  years  from  -the  passage  of  this 
act,  then  this  act  shall  be  void."  In  sectioii 
75  of  chapter  39  of  the  General  Statutes,  re- 
ferred to  above.  It  is  stipulated  that:  "Sec.  75. 
Every  railroad  corporation  shall,  in  all  cases, 
file  the  location  of  their  road  within  one  year 
with  the  commissioners  of  each  county 
through  which  the  same  passes,  defining  the 
courses,  distances,  and  boundaries  of  such  por- 
tion thereof,  as  lies  within  each  county, respec- 
tively." Here  again  It  will  be  seen  that  we  are 
presented  with  a  case  where  the  company  to 
bound  by  law  to  indicate  Its  particular  route, 
and  to  file  the  same  In  certain  public  offices, 
before  it  can  take  one  step  towards  the  con- 
summation of  its  design.  This  indication  of 
the  route  and  the  filing  thereof  is  expressly 
made  its  location  by  positive  legislative  en- 
actmenta  It  Is  made  as  much  a  part  of  its 
charter  as  If  that  instrument  had  set  forth 
the  route  specifically  and  particularly  by 
boundaries,  courses,  and  distances.  The  en- 
tire absence  of  any  such  statutory  or  charter 
provisions  In  the  case  of  the  Odessa  &  Middle- 
town  Bailway  breaks  down  every  point  of 
analogy  which  otherwise  might  have  existed 
between  it  and  the  case  cited.  In  the  case  of 
Brlgham  v.  Ballroad  Co.,  1  Allen,  316,  tbere 
is  some  ambiguity  in  the  statement  of  facts, 
which  lends  a  doubt  as  to  the  application  of 
some  portions  of  the  ruling  of  the  court  The 
general  facts,  as  stated,  were  that  the  defend- 
ant, by  Its  act  of  Incorporation,  was  author- 
ized to  construct  its  Une  from  a  point  In  the 
village  of  Northborongh  to  one  In  that  ot 
Soutbborough;  this  line,  however,  to  pass  to 
the  northward  ot  the  lands  of  Willord  New- 
ton, and  at  a  point  In  the  southerly  portkia  ot 
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the  Tillage  of  BforiborouKb;  Oan  limiting  Qie 
general  bearing  of  tbe  route.  In  the  loca^ 
tbm  of  tbe  line  the  defendants  first  went  In  a 
direction  which  would  have  brought  than  to 
the  south  Instead  of  to  the  north  of  Newt<Hi*B 
land,  but  attempted  to  bring  their  road  within 
tbe  i»roTl8lona  of  tbe  charter  by  making  a 
wide  cnrre,. which  brought  them  to  tte  norOi 
of  the  land,  &om  which  the  road,  1^  an  acnte 
angle,  was  continued  to  Sonthboroui^.  Aft- 
erwards, a  spur  was  constructed  northerly 
from  the  p<rint  of  this  angle  to  the  Tillage  of 
Blarlborougb,  a  distance  of  about  a  mile  and 
one-half,  passing  OTer  the  land  of  the  plain- 
tiff. The  court  on  page  318  of  the  opinion, 
•ay,  In  reference  to  this  spur  or  extension: 
**Ihls  extension  was,  after  the  Junction  of 
the  tracks  upon  the  land  of  Newton,  wboUj 
unnecessary  to  perfect  the  line  of  tniTet  and 
tranqiortatlon  between  Northborough  and 
Southborough,  and  must  consequently  be  con- 
sidered as  baring  been  made  without  any 
authority  wbaterer."  The  court  decided  the 
'*extaisl<m*'  of  the  road  orer  ^alntUTs  hmd 
to  be  lllegaL  The  Irredstlble  Inference  from 
the  facts  and  various  portions  of  the  opinion 
Is  that  the  grounds  of  this  decision  were:  (1) 
Because  that  ■'extension"  was  made  after  a 
road,  constituting  a  complete  route  or  line 
between  the  points  of  onnmencement  and 
termination,  as  set  forth  In  the  charter,  had 
already  been  constructed;  and  (2)  because  the 
road  so  already  constructed  covered  the  real 
purpose  and  design  of  the  act  of  Incorpora- 
tion, and  the  "extension"  over  platntUTs  land 
would  be  In  tbe  nature  of  an  unauthorised 
addition  to  an  already  complete  route  between 
the  termini  apeclfled  In  the  charter.  The  re- 
marks ot  the  court  In  this  case,  therefore,  to 
the  effect  that  a  locaitlon  once  made  exhausts 
the  power  in  ttie  company  to  a  choice  of 
routes,  must  be  taken  as  applying  to  a  state 
of  facts  analogous  to  that  biefore  It,  and  hence 
are  clearly  inapplicable  to  tbe  present  cause. 
It  Is  difficult  to  concdve  how  any  ruling  of 
tbe  court  In  the  case  of  Boston  ft  P.  B.  Oorp. 
T.  Midland  H.  Co.,  1  Gray,  340.  can  affect  the 
decision  of  this  cause  at  bar.  The  facts 
therein,  and  the  opinion  of  the  court  thereon. 
Involve  simply  and  solely  the  Interpretation  of 
certain  sections  of  tbe  general  railway  stat- 
utes of  Massacbnsetts,  for  which  there  are 
absolutely  no  counterparts  In  this  state;  and 
no  dictum  of  tbe  court  can,  with  any  show  of 
reason,  be  distorted  Into  a  general  principle 
Independrait  of  the  existence  of  the  peculiar 
and  particular  provisions  of  those  general 
statutes.  Rev.  St.  Mass.  c.  89,  S  75,  provides 
that:  "Every  railroad  corporation  shall.  In  all 
cases,  file  the  .location  of  their  road  within 
one  year,  with  the  commissioners  of  each 
county  through  which  the  same  passes,  defin- 
ing the  courses,  distances  and  boundaries  of 
inch  portion  thereof,  as  lies  within  each 
.county  fespectlvely."  The  defendant  com- 
pany had  obtained  a  charter  from  the  legis- 
lature. In  which  Its  proposed  line  was  not  de- 
•crtbed  with  any  more  partlcuhirity  than  that 


It  should  be  laid  between  two  points  or  ter- 
mini. Subsequently,  however,  and  acting  In 
accordance  with  the  provisions  of  the  section 
quoted  above,  It  filed  a  map  of  Its  proirased 
road  (which  the  statute  expressly  calls  a  "Io- 
catioa*^,  describing  Its  course  specifically  and 
definite^.  Still  later,  and  before  the  actual 
construction  of  the  roadbed,  the  defendant 
company  filed  a  new  map,  under  the  tltie  of 
"an  amended  location,'*  with  the  proper  coun- 
ty commissioner,  by  which  the  route  of  Its 
railway  was  altored  materially,  although  the 
termini  remained  as  fixed  In  Its  charter.  The 
main  question  considered  by  the  court  was 
whether  such  alteration  was  legal.  Kev.  St 
c.  30,  {  78,  provides  that:  "Any  railroad 
corporation,  qfter  having  taken  landa  for  any 
portion  of  their  road,  may.  If  they  shall  find 
It  expedient  vary  the  direction  of  the  road  In 
the  place  where  such  land  Is  situated:  pro- 
vided, they  shall  not  thereby  locate  their 
road,  or  any  part  thereof,  without  13ie  limits 
prescribed  by  their  act  of  Incorporation;  and 
they  shall,  before  the  time  required  by  law  for 
completing  tbeir  road,  file  the  location  of  the 
different  parts  of  the  road,  where  such  varia- 
tions are  made,  with  the  commissioners  of 
the  respective  counties,  where  said  parts  of 
the  road  are  situated,  or  with  the  mayor  and 
aldermen  of  the  city  of  Boston,  as  .the  case 
may  be:  and  provided,  also,  that  the  time  al- 
lowed for  completing  the  whole  road,  shaU 
not  be  extended  In  consequence  of  such  varia- 
tion." The  court  proceeds  to  Interpret  these 
two  sections  together,  and  concludes  that  the 
Intent  of  the  whole  act  Is  that  the  filing  of 
the  map  or  "location"  la.  In  effect  and  actu- 
ally, a  taking  of  the  land  by  the  corporation, 
such  as  estops  tbe  private  owner  from  deny- 
Ing  Its  title  thereto,  and  which  gives  the  for^ 
mer  owner  a  right  to  recover  frinn  such  cor- 
poration tiie  damages  for,  or  value  of,  such 
land  so  constructively  taken.  It  Is  to  be  con- 
jectured that  counsel  for  complainant  In  the 
cause  before  me  relied  upon  this  ruling  as 
having  such  general  bearing  on  railroad  com- 
panies, outside  as  well  as  within  the  state  of 
Bfassachusetts.  as  to  make  the  action  of  the 
Mlddtetown  ft  Odessa  Company  In  the  ap- 
pointment of  commissioners  and  their  assess- 
ment of  damages  of  like  reach  and  effect  It 
Is,  however,  upon  the  peculiar  phraseology  of 
various  portions  of  the  Massachusetts  stat- 
utes, and  particularly  the  wonls  Thich  I  have 
Italicized  In  the  quotation  from  section  73 
thereof  ("after  having  taken  lands'*'),  that  the 
opinion  In  Gray  on  this  point  is  exclusively 
based.  Nowhere  can  ingenuity  discover  even 
a  hint  that  such  a  ruling  would  have  pre- 
vailed In  the  absence  of  express  legislative 
Intent.  On  the  contrary,  the  court  even  refer 
to  another  portion  of  the  act  which  specific- 
ally confers  upon  the  individual  owners  of 
land,  both  on  tbe  original  and  altered  route, 
the  right  to  recover  damages  for  the  con- 
structive or  the  actual  taking.  The  opinion 
concludes  by  upholding  the  right  of  the  de- 
fendant company  to  alter  Its  course,  but  bas- 
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Ing  this  decision  npon  the  express  leg^slatlre 

right  of  such  alteration. 

In  the  case  of  Kenton  Coanty  Court 
Bank  Uck  Tnmplbe  Co.,  10  Bush,  529,  a 
mere  quotation  from  the  first  part  of  the 
opinion,  containing  a  statement  of  the  facta, 
will  easily  reveal  Ita  inappUcahiUty  to  the 
■  cause  now  under  consideration.  Oa  page  531 
the  court  say:  "The  Bank  Lick  Turnpike 
Company  was  Incorporated  by  act  of  assem- 
bly approved  Fehruary  6,  1839,  with  author- 
ity to  construct  a  road  between  certain  desig- 
nated points,  and  to  hold,  use,  possess,  and 
occupy  all  such  real  and  personal  estate  as 
might  be  necessary  and  convenient  for  the 
site  or  route  of  said  road.  •  •  •  Under 
this  charter  the  company  selected  a  route  for 
Its  road,  acquired  the  right  of  way,  and  con- 
structed the  road,  and  opened  It  to  public 
use,  and  continued  to  maintain  and  keep  it 
In  repaJr,  and  to  collect  toll  for  many  years." 
The  turnpike  company  afterwards  abandoned 
a  certain  portion  of  Its  road  to  a  railway  up- 
on payment  of  a  money  consideration  by  the 
latter,  and  a  deed  of  another  piece  of  ground. 
The  court,  on  page  535,  say:  "We  think  it 
equally  clear  that,  unless  the  amendment  In 
question  has  been  accepted,  the  company  had 
no  authority  voluntarily  to  change  the  loca- 
tion of  its  road,  as  was  done  In  this  case,  and 
then  to  charge  toll  under  Its  original  charter 
for  the  use  of  the  new  road.  Having  once 
exercised  its  choice  In  the  location  of  its 
road,  it  was  bound  to  keep  the  road  as  thus 
located  in  repair,  unless  prevented  by  Bome 
vis  major,  or  by  the  lawful  appropriation  of 
its  road,  or  a  part  of  It,  by  the  public."  Not 
cmly,  beyond  question,  must  the  term  "loca- 
tion," as  used,  have  been  intended  to  apply 
solely  to  the  facts  before  the  court,— an  actu- 
al construction  and  operation  for  many  years, 
—but  also  to  the  peculiar  case  of  a  turnpike 
company  which  has  abandoned  and  failed  to 
beep  tn  repair  for  a  year  a  part  of  Its  road, 
and  then  strives  to  collect  toll  under  Its  old 
charter  over  a  new  piece  of  ground. 

In  the  case  of  People  v.  New  York  &  H. 
R.  Co.,  45  Barb.  73,  also  cited  by  soUcltor 
for  complainant,  there  is  even  less  of  sim- 
ilarity between  the  facts  considered  and  those 
giving  rise  to  the  cause  before  me.  The  de- 
fendant had  been  given  the  right,  by  l^sla- 
five  enactment,  to  build  a  single  or  double 
track  on  certain  streets  and  between  certain 
points.  A  subsequent  statute  gave  It  the 
right  "to  extend"  Its  course.  The  defendant 
did,  in  fact,  build  its  road  in  accordance  with 
Its  powers  under  the  first  act,  and  proceeded 
to  operate  Its  cars  upon  the  line  so  laid  out 
Afterwards  It  attempted  to  build  other  tracks, 
not  as  extensions,  but  as  branches  of  its  orig- 
inal line,  and  to  operate  them,  not  Instead 
of,  but  In  connection  with,  its  first  line.  The 
whole  question  was  as  to  the  construction  of 
the  amendatory  .ttatute,  and  especially  with 
regard  to  the  word  "extend,"  as  used  In  that 
act  The  court  held  that  "to  extend"  meant 
to  continue  or  prolong  its  course,  and  not  to 


build  independent  branch  roads.  It  will  be 
seen,  therefore,  how  great  la  the  dlsslmllaritj 
between  the  facts  in  the  45  Barb,  case  and 
those  now  before  me.  In  the  former  the  at- 
tempt was  to  build  a  distinct  road  In  connec- 
tion with  one  already  constructed  and  op- 
erated; In  the  latter  there  has  been  no  con- 
struction, no  operation,  and  no  effort  to  ac- 
quire the  right  to  tlie  user  of  more  than  one 
road.  The  solicitor  for  the  complainant  lays 
down  the  principle  that  "the  power  of  emi- 
nent domain  delegated  by  a  legislative  enact- 
ment 1b  exhausted  after  one  exercise."  In 
support  of  this  proposition  he  cites,  among 
others,  the  case  of  Brooklyn  Cent  R.  Co.  v. 
Brooklyn  City  R.  Co.,  32  Barb.  358.  If  it  la 
desired  to  bring  the  Odessa  &  Mlddletown 
Railway  within  the  meaning  and  effect  of  the 
proposition  quoted.  It  is  incumbent  on  the 
complainant  to  show  that  the  action  taken 
by  that  company,  as  set  forth  in  the  state- 
ment of  facts  agreed  upon,  did  amount  to  an 
exercise  of  the  right  of  eminent  domain.  Yet 
certain  It  Is  that  neither  from  the  facts  nor 
from  any  of  the  rulings  of  the  court  can  any 
points  of  similarity  be  drawn  from  the  case 
in  32  Barb,  to  that  of  the  Odessa  &  Middle- 
town  Railway.  The  facts  in  the  case  cited 
are  substantially  as  follows:  The  defendant 
had  acquired  a  charter  permitting  it  to  use 
certain  streets  for  the  construction  of  its 
road  upon  obtaining  the  consent  of  tiie  ccnd- 
mon  council.  This  consent  It  did  obtain, 
with  certain  conditions  annexed,  such  as  pav- 
ing the  streets  at  certain  portions,  building 
bridges,  etc.  It  complied  with  these  condi- 
tions at  the  expense  of  large  sums  of  money. 
The  plaintiff  claimed  the  right  to  the  use  of 
the  traclcs  of  the  defendant  on  a  certain 
street  because  It  was  the  aasignee  of  the 
franchise  of  the  Brooklyn-Jamaica  Company, 
which  latter  company.  It  claimed,  had  such 
a  right  The  Jamaica  Company  was  incor- 
porated by  an  act  of  the  legislature  passed 
April  25,  1832,  with  the  right  to  construct  a 
railroad,  commencing  at  an  eligible  point 
within  the  village  of  Brooklyn,  and  extending 
to  any  point  within  the  village  of  Jamaica, 
with  lateral  railways  to  the  vlilBges  of  Flat- 
bush  and  Flushing.  The  grant  was  not  to 
commence  at  several  points,  but  at  one  point 
in  Brooklyn,  It  was  not  to  ramify  Itself 
through  the  several  streets  of  the  city  at  any 
or  all  times  thereafter,  but  to  run  from  the 
one  point  direct  to  another  point  in  the  vil- 
lage of  Jamaica.  The  company  accordingly 
located  its  western  terminus  at  the  foot  of 
Atlantic  street  and  its  eastern  in  the  village 
of  Jamaica,  where  they  have  ever  since  re- 
mained. It  never  had  used  the  street  which 
formed  the  bone  of  contention  in  the  case, 
but  had  laid  its  tracks  on  other  streets,  and 
had  for  a  number  of  years  operated  Its  cars 
on  the  tracks  so  laid  out  Under  these  facts, 
the  court  ruled  that:  "Having  made  Its  lo- 
cation, and  adhered  to  it  for  many  years,  It 
Is  concluded  by  what  has  been  done."  Pages 
366,  366  of  the  opinion.   The  above  qaotatloa 


Digitized  by  Google 


WILLIAMS  T.  ODESSA  &  M.  Uy.  CO. 


881 


comprises  the  romplete  ruling  of  the  court 
upon  the  subject  of  location  and  the  exhaus- 
^  tlon  of  the  power  of  eminent  domain.  It 
win  thns  be  seen  that  the  opinion  goes  no 
further  than  deciding  that  the  actual  construc- 
tion of  a  railway,  and  Its  operation  as  such 
for  many  years,  Is  a  location,  and  an  exhaus- 
tion of  the  power  to  alter  or  change  Its 
route. 

In  the  case  of  Mason  r.  RaOroad  Oo.,  36 
Barb.  873,  the  solicitor  for  the  complainant 
only  qnoted  certain  extracts  from  the  opinion 
of  the  court,  to  be  found  on  page  381.  The 
quotatim  Is  as  follows:  "It  Is  imdoubtedly 
true^  as  contmded  by  the  learned  counsel, 
that,  when  a  oorporatloo  chartered  for  the 
purpose  of  constructing  a  railway  has  located 
Its  line.  It  cannot  change  the  location  and 
adopt  a  new  route,  unless  the  power  to  do  so 
is  expressly  granted  In  its  diarter,  and  then 
only  in  the  manner  Indicated.  This  Is  upon 
the  idaln  jvlnclple  that,  when  the  power  thus 
conferred  upon  a  company  has  ooce  been  ex- 
ercised. It  Is  exhausted.  When  authority  Is 
giren  to  locate  and  ctmstruct  a  road  upon  a 
route  to  be  indicated  In  a  certain  manner,  that 
route,  when  thns  indicated,  la,  In  effect,  in- 
corporated in  the  charter,— as,  If  the  author- 
ity thus  conferred  were  expressly  and  dis- 
tinctly conAned  to  the  precise  route  laid  down 
In  the  Bubsequeut  proceedings  of  the  'ctnu- 
pany.— and  the  powers  of  the  company  are 
as  finally  and  Mectually  limited  to  that  pre- 
cise line  of  road  as  If  such  were  the  express 
proTlslon  of  the  charter."  I  hare  quoted  thus 
at  length  In  order  that  STeiy  line  and  word 
of  the  <H>inion  which  can  possibly  be  strained 
to  have  any  bearing  upon  the  point  contended 
tar  by  the  solicitor  may  be  clearly  and  fully 
twonght  up.  There  Is  no  other  imrtltm  of  the 
(pinion  whldi  even  hints  In  thla  direction.  If 
the  language  qnoted  Is  analyzed,  it  will  be 
found  ftat  its  denial  of  the  power  of  a  compa- 
ny to  change  a  proposed  route  is  expressly  lim- 
ited to  two  classes  of  cases:  (1)  When  It  has 
located  Its  road;  and  (2)  when,  by  the  terms 
of  the  general  statute,  or  by  Its  clurter,  au- 
tfawity  Is  given  to  a  company  to  locate  and 
construct  Its  road  upon  a  route  first  to  be  In- 
dicated in  a  certain  manner  lay  the  company. 
Now,  as  to  the  first  class  of  examples  thus 
laid  down,  it  is  only  necessary  to  say  that 
their  applicability  to  the  case  under  consider^ 
atlon  hinges  aolely  and  entirely  upon  the 
meaning  of  tiie  word  "location,"  which  word 
Is  not  d^lned  by  the  court  If,  1^  the  steps 
taken  by  the  Odessa  &  Sflddletown  Railway, 
tiiat  company  has,  Indeed,  located  Its  road  In 
the  strictly  technical  Intendment  of  the  term, 
this  obiter  dictum  (for  It  la  noting  man) 
may  be  said  to  apply;  but  without  a  demtm- 
•tratlon  ot  toA  location  this  defendant 
company  It  certainly  cannot  The  second 
class  lit  examples  brings  lu,  if  possible.  stUl 
fewer  rays  ot  light  It  yrlll  hardly  be  con- 
tended that  there  Is  anywhere  to  be  fbnnd  In 
the  charter  of  this  defendant  any  prorlaion 
requiring  It  first  to  determine  In  some  certain 


manner  the  route  which  It  is  to  locate  upon. 
Without  such  a  provision,  however,  this  sec- 
ond class  is  plainly  inapplicable.  A  state- 
ment of  the  facts  in  this  case  will  be  found, 
however,  most  clearly  to  negative  any  fan- 
cied analogy  to  this  cause.  The  defendant 
was  a  railway  company  deriving  all  Its  pow- 
ers and  franchises  from  the  general  statute  of 
New  York  regulating  railroads,  not  having  a 
charter  of  Its  own.  By  the  provisions  of  this 
general  statute  certain  differences  were  made. 
In  regard  to  requirements,  between  railways 
whose  trades  began  and  wded  within  a  city's 
limits  and  those  extending  outside  the  limits. 
The  statute  also  provided.  Inter  alia,  that  a 
map  showing  the  route,  Ite  courses  and  dis- 
tances, should  be  filed  with  the  clerk  of  the 
county  before  ^e  construction  of  the  road. 
The  defendant  did  file  a  map,  which,  however, 
was  entitled  a  map  of  a  portion  only  of  Its 
route.  In  which  the  termini  of  the  road  was 
mailed  as  *?(ewton,"  within  the  limits  of 
Brooklyn.  A»  a  matter  of  fact,  there  was 
both  a  township  of  Newton,  which  was  with- 
in the  Brof^Elyn  limits,  and  a  village  of  New- 
ton, which  was  without  those  Umlts.  The  ar- 
ticles of  association  of  the  deftfidant  described 
the  terminus  ct  the  road  to  be  the  village  of 
NewtoD,  and  It  acquired  its  franchise  under 
the  statute  with  that  Idea  or  understanding. 
The  plaintiff  claimed,  however,  that,  the  map 
which  was  filed  having  only  riiown  ite  route 
to  a  point  short  of  the  city  limits,  the  defend- 
ant was  bound  by  that  step,  and  could  not 
extend  ite  line  further.  The  question  of  the 
alteration  at  the  course  did  not  alter  into  the 
oonsldeiatlon  ot  the  case,  inasmuch  as  there 
was  a  specific  power  under  the  statute  for  the 
changing  of  the  course  with  the  consent  of  the 
directors  and  the  common  council.  The  par- 
ticular fact  In  Hie  case  was  that  such  a  change 
of  course  had  really  been  made  under  the 
statute.  The  point  raised  was  aa  to  the  pow- 
fer  of  the  company  to  extend  Ite  termini  be- 
yond the  point  set  out  in  the  map.  If  It 
could  not  do  this.  It  fell  under  the  provisions 
of  the  statute  governing  railways  whose 
tracks  were  circumscribed  by  the  city  limits. 
The  court  very  properly  ruled  that  the  map 
could  not  prevail  against  the  ex^ss  provi- 
sions of  the  association  under  which  the  fran- 
i^lse  of  the  company  was  acquired.  With 
such  a  statement  of  facts.  It  will  be  readily 
seen  that  the  court  in  this  case  were  consid- 
ering a  totally  differmt  question  from  that 
now  iMfore  me,  and  that  It  could  scared 
have  been  intended  that  Qie  language  of  the 
(q;iinlon  should  be  stretched  beyond  a  stete  of 
facte  analogous  to  those  before  It 

The  case  of  Hudson  &  D.  Canal  Co.  v.  New 
York  ft  E.  B.  Ca.  9  Paige,  323.  wlU  be  found 
to  fall  within  the  second  class  of  cases  re- 
ferred to  In  the  36  Barb,  case.  Just  alluded  to. 
The  plaintiff  sought  to  restrain  the  defend- 
ant from  constructing  Ite  railway  along  the 
borders  ot  plaintiff's  canal.  One  of  the 
grounds  raised  by  plalntifTs  sollcltor^-and 
the  one  mainly  considered  by  the  chancellof 
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— wu  wbether  the  construction  of  the  road 
along  the  canal  would  constitute  a  change 
or  alteration  of  the  course  or  line  of  the  de- 
fendant railway  prevlonsly  surveyed  and 
marked  out  by  it  Thus  far  In  the  statement 
of  facts  there  Is  an  apparent  analogy  to 
that  in  the  Odessa  &  Middletown  Railway, 
but  an  examination  of  the  charter  of  the  New 
York  &  Erie  Railroad  Company  will  dlsdose 
the  point  of  divergence  which  really  exists. 
By  the  fourth  section  of  the  original  act  of 
Incorporation  of  the  New  York  &  Erie  Rail- 
road Company  (Laws  N.  T.  1832,  p.  404),  the 
directors,  after  their  examinations  and  sur- 
veys bad  been  complete,  were  to  select,  and 
by  certificates  under  their  bands  and  seals 
to  designate,  the  line,  course,  or  way  which 
they  should  deem  most  advantageous  for 
their  railroad,  and  to  file  one  of  such  certifi- 
cates in  the  office  of  the  register  of  the  city 
of  Xew  York,  and  one  In  the  clerk's  office  of 
»cb  of  the  counties  through  which  the  railroad 
should  pass;  which  line,  as  thus  designated, 
was  to  be  deemed  the  line  on  which  the  cor- 
poration should  construct  its  road.  By  this 
provision  of  its  charter  It  will  be  seen  that 
the  ruling  of  the  court  In  the  35  Barb,  case 
clearly  applies  to  it,  and,  as  the  court  said  In 
that  case,  the  certificate  of  the  course  or  line 
of  the  road  became  as  If  It  were  embodied 
In  the  original  charter.  No  language  even 
remotely  resembling  that  of  the  provision  re- 
ferred to  can  anywhere  be  discovered  In  the 
act  creating  the  defendant  company  now  be- 
fore me.  The  court,  as  a  matter  of  fact, 
decided.  In  the  9  Paige  case,  that  the  con- 
struction of  the  road  along  or  near  the  canal 
would  not  constitute  a  change  of  the  route 
already  surveyed,  but  would  only  be  In  the 
nature  of  an  extension  of  that  line. 

These  comprise  the  entire  list  of  authori- 
ties cited  by  solicitor  for  complainant  which 
have  any  bearing  whatever  upon  the  re^ 
questions  involved  In  this  present  cause.  It 
will  be  seen  that  these  cases  may  be  grouped 
Into  three  classes;  (1)  Where,  by  statute, 
the  finding  at  the  Inquisition  was  made  to 
vest  some  right  and  fix  some  liability,  such 
as  the  making  of  It  a  Judgment  upon  which 
execution  might  Issue,  and  the  like;  (2) 
where,  by  statute,  some  act  or  set  of  acts 
was  made  a  location  In  the  sense  contended 
fop;  and  <3)  where  the  object  for  which  the 
charter  was  granted  had  be«a  fully  and 
completely  enjoyed,  and  a  new  object  was 
sought  to  be  gained,— such  as  the  change  of 
the  line  of  a  railroad  after  actual  construc- 
tion and  operation.  It  can  scarcely  be  neces- 
sary to  add  that  no  case  falling  within  any 
of  the  classes  or  groups  above  can  have  the 
slightest  pertinency  or  bearing  to  the  cause 
now  before  me,  since  there  are  no  such  stat- 
ute in  Delaware.  Before  considering  in  de> 
tail  the  cases  cited  by  counsel  for  the  defend- 
ant company,  it  will  not  be  improper  to  re- 
capitulate the  points  of  contention  raised. 
The  complainant  Insists  that  the  action  of 
tike  Odeaaa  A  Middletown  Bailway  In  sur- 


veying one  route,  having  commissioners  ap- 
pointed, and  suffering  those  commissioners 
to  meet  and  decide  on  the  amount  of  damages' 
for  the  disagreeing  owners  of  land  along 
such  survey,  amount  to  a  location  of  Its  pro- 
posed road  In  the  technical  and  restricted 
sense  of  the  term;  and  that  the  effect  of  a 
location  is  to  exclude  any  and  all  subsequent 
attempts  at  alteration  or  variation  of  the  lo- 
cated route.   The  defendant,  on  the  contrary, 
contends  that  the  real  question  Is,  not  as  to 
the  effect  of  a  location  as  em[>loyed  by  the 
complainant,  but  what  constitutes  or  amounts 
to  such  a  location;  and  claims  that,  except 
where  they  are  based  upon  legislative  stat- 
utes which  particularly  specify  what  act  or 
set  of  acts  shall  have  such  an  effect,  no  cases 
or  principles  cited  by  complainant's  counsel 
go  further  than  that  the  actual  laying  idown 
of  the  tracks,  the  construction  and  ofwratlon 
of  a  road,  amount  to  such  a  location.  It 
must  be  borne  In  mind  that  the  charter  and 
Its  supplements  of  this  defendant  company 
did  not  and  do  not  anywhere  set  out  or  define 
the  route  of  the  proposed  railway,  except  as 
to  specify  Its  termini,   On  the  contrary,  a 
wide  election  as  to  the  partlcnlar  route  to  be 
selected  Is  particular/^  conferred  In  section 
6  of  the  charter,  which  provides:  "That  the 
said,  company  shall  have  power  to  survey, 
locate  and  purchase  such  lands  and  righta 
of  way  within  the  limits  of  Newcastle  coun- 
ty, as  said  company  may  deem  necessary 
for  their  purpose,"  etc   14  DeL  I^ws,  p.  6^ 
It  may  not  be  amiss  to  remark  here,  paren- 
thetically, that  the  term  "locate,"  as  used 
here  and  in  other  portions  of  the  charter, 
seems  to  have  been  employed  so  loosely  and 
untechnlcally  as  to  convey  the  Impression 
that  it  was  used  in  this  instrument  more  in 
the  effort  to  emidoy  the  \isual  number  of 
Imagined  synonyms  In  which  legislative  pro- 
visions abound  than  with  any  Intent  as  to  a 
technical  user.   Returning,  however,  to  the 
general  language  of  the  provision  quoted,  it 
will  be  seen  Uiat  this  defendant  company 
was  given  the  broad  power  of  selecting  any 
route  within  the  limits  of  Newcastle  county, 
so  long  as  the  termini  were  In  the  towns  of 
Odessa  and  Middletown.    Now,  the  point 
raised  by  the  complainant  that  the  acts  re- 
ferred to  constitute  a  location  In  the  most 
technical  sense  entails  the  holding  that  those 
acts  amounted  to  such  an  exercise  of  the 
power  thus  conferred  as  to  totally  and  en- 
tirely exclude  this  power  of  election  after- 
wards.  A  few  general  principles  of  law  may 
be  laid  down  here  whose  truth  can  scarcely 
be  gainsaid.   Except  through  laches  or  waiv- 
er (which  are  not  contended  as  existing  in 
this  case),  the  power  of  election  cannot  be 
lost,  except  by  such  a  selection  of  one  of  the 
subjects  or  rights  embraced  by  the  election 
as  confers  a  positive  right  to  the  subject  or 
rlght  so  selected  upon  the  party  In  whom  the 
power  of  electI(Hi  once  existed.  Applying 
this  well-settled  principle  to  the  case  in  hand, 
Z  am  led  of  oeceasi^  to  conclude  that  those 
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acts  of  the  'defendant  cbmpany  referred  to 
must  be  held  to  have  at  once  clven  It  an 
actual  title  to  the  land  so  first  by  It  surreTed, 
or  else  tbe  power  of  election  has  not  been 
exhausted.  Going  but  the  next  logical  step 
further,  X  must  also  be  of  opinion  that  those 
same- acts  gave  to  the  owners  of  the  land 
covered  by  the  first  survey  an  immediate  le- 
gal claim  to  the  value,  or  damages  for  the 
land  so  surveyed.  Independent  of  any  other 
act  of  the  defendant,  since  there  must  be 
mutuality  to  confer  rights,  and  the  defend- 
ant could  not  acquire  title  to  land  without 
at  the  time  rendering  Itself  liable  for  its  val- 
ue or  price.  If.  then,  the  Odessa  ft  Mlddle- 
eown  Railway  did  not,  by  the  first  survey. 
Qie  appointment  of  commissioners,  and  their 
decision  as  to  tiie  damages.  Immediately  ac- 
quire a  legal  title  to  that  land,  or  that  tbe 
owners  of  the  land  did  not  at  the  same  time 
acquire  a  legal  right  to  recover  Jndgmmt 
against  said  company  for  its  assessed  value 
or  damages,  the  complainant's  contention 
must  necessarily  fall.  Apart  from  any  prec- 
edents upon  the  points  I  have  Just  raised, 
the  charter  Itself,  of  tbe  defendant,  seems 
well-nigh  sufilcient  In  the  language  there  em- 
ployed, and  its  manifest  Intendment  In 
section  6,  above  referred  to,  the  following 
provision  occurs:  "And  the  said  freeholders 
[commissioners  to  assess  the.  damages],  or  a 
majority  of  them,  shall  certify  their  flndlng- 
and  award  to  both  parties,  whereupon  the 
said  company,  on  paying  the  damages  so  as- 
sessed, or  depositing  the  same  In  Newcastle 
County  National  Bsnk  of  Odessa,  to  the  credit 
of  said  owner  or  owners,  shall  become  entitled 
to  have,  use  and  enjoy  said  lands  and  rights 
of  way  for  the  purpose  of  said  company  for- 
ever." 14  DeL  Laws,  p.  562,  c.  513,  6  6.  It 
seems  very  clear  that  by  this  language  two 
conditions  precedent  are,  and  were  Intended 
to  be,  attached  to  the  vesting  of  title  to  lands 
in  the  defendant:  First,  the  certifying  of 
tbe  finding  or  award  of  the  commission- 
ers to  both  parties;  and,  second,  the  pay- 
ment or  deposit  of  the  damages  assessed  by 
the  defendant  Nevertheless,  the  statement 
of  facts  agreed  upon  by  both  parties  express- 
ly negatives  tbe  performance  of  either  one 
of  these  conditions,  as  It  is  specifically  stated 
that  the  commissioners  did  not  certify  their 
finding  and  awnrd  to  either  party,  and  that 
the  damages  never  were  paid  or  deposited 
by  the  defendant  It  is,  perhaps,  quite  true 
that  with  respect  to  tbe  latter  condition,  it 
was  designed  purely  for  the  protection  of  tbe 
landowner,  and  not  In  any  wise  for  tbe  bene- 
fit of  the  railway  company;  but  It  is  notwith- 
standing a  condition  whose  performance  is 
expressly  made  necessary  to  the  vesting  of 
tbe  title  to  the  lands. 

I  will  now  proceed  to  review  the  most  Im- 
portant and  analogous  cases  cited  by  solicitors 
for  respondent  Bailroad  Co.  v.  Nesblt  10 
How.  895,  13  L.  Ed.  469.  This  case  came  np 
to  the  supreme  court  of  the  United  States  on 
appeal  from  the  district  of  Maryland.  Tbe 
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tacts  were  that  the  plahitlfF  conq^any  bad 
been  incorporated  by  the  legislature  of  Mary- 
land for  the  porpose  of  cimstructtBg  a  railroad 
from  the  city  of  Baltimore  to  some  pohit  or 
poiute  on  tbe  Susquehanna  river.  To  enable 
this  company  to  acquire  such  lands,  eartb, 
timber,  or  other  materials  as  might  be  nec- 
essary for  the  constmctlon  and  rq^alrlng  of 
tbe  road,  the  law  above  mentioned,  its 
fifteenth  section,  authorized  the  company  to 
agree  with  tbe  owners  of  land  and  other  ma- 
terials wanted  for  the  purchase  or  use  thereof; 
and  In  the  event  of  a  disagreement  with  tbe 
owners,  or  that  tbe  owners  were  legally  dls- 
qualifieid  to  agrees  this  section  provided  that 
a  Justice  of  the  peace  of  the  county,  apon 
application,  should  th^npcm  issue  his  war- 
rant to  ttie  sheriif  to  summon  a  Jury,  who.  In 
accordance  with  tbe  directions  contained  In 
the  same  sectim  of  tbe  statute,  should  value 
the  damages  which  such  owners  would  sus- 
tato;  and  that  the  Inqultitlon,  signed  and 
sealed  by  the  Jury,  should  be  returned  by  tbe 
sheriff  to  tbe  derk  or  prothonotary  of  his 
county,  to  be  filed  In  court,  and  that  ttie  same 
should  be  confirmed  by  sadd  court  at  Its  next 
session.  If  no  sufficient  cause  to  tbe  contrary 
be  shown.  This  section  further  provides, 
that:  "Such  valuation*  when  paid  or  tender- 
ed to  the  owner  or  owners  of  said  property,  or 
to  his,  her,  or  their  legal  representatives,  shall 
entitle  the  company  to  the  estate  and  Interest 
In  the  same,  thus  valued,  as  fully  as  If  it  hod 
been  conveyed  by  tbe  owner  or  owners  of  the 
same;  and  tbe  valuation,  If  not  received  when 
tendered,  may  at  any  time  thereafter  be  re- 
covered from  the  company  without  cost  by 
tbe  said  owner  or  owners,  his,  her,  or  their 
legal  representatives."  In  accordance  with 
the  provisions  of  its  charter,  the  plaintiff  sur- 
veyed its  proposed  route,  commissioners  were 
duly  appointed,  the  damages  were  assessed, 
the  award  signed,  sealed,  and  filed,  and  in 
due  course  of  time  the  Inquisition  was  con- 
firmed, and  made  a  Judgment  of  the  court 
In  short  every  act  and  condition  set  forth  in 
the  charter  was  performed  to  the  letter,  with 
tbe  solitary  exception  that  the  damages  as- 
sessed were  not  paid  or  tendered.'  It  will  be 
seen  that  this  case  is  practically  on  all  fours 
with  the  case  now  under  consideration,  except 
that  tbe  case  In  Howard  goes  further  In  that 
tjie  finding  or  award  of  the  commissioners  was 
even  made  a  Judgment  of  the  court  Subse- 
quently, and  while  yet  the  damages  were  un- 
paid and  untendered,  the  legislature  of  Mary- 
land passed  an  act  vacating  the  inquisition, 
and  that  the  county  court  direct  an  Inquisi- 
tion de  novo.  Tbe  plaintiff  company  then  pro- 
ceeded to  tender  the  amount  of  damsges  pre- 
viously assessed,  together  with  interest  up  to 
tbe  date  of  such  tender,  to  tbe  disagreeing 
owners,  the  defendants,  which  tender  was  re- 
fused. The  county  court  then,  on  petition, 
issued  a  rule  on  tbe  plaintiff  to  show  cause 
why  tbe  inquisition  should  not  be  set  aside  as 
directed  by  the  stotote  referred  to,  and  upon 
tbe  bearing  did  set  aside  tbe  said  Inquisition, 
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and  ordered  a  new  one.  The  main  question 
raised  by  the  plaintiff  before  the  supreme 
court  was  as  to  the  legaJIty  of  this  latter  act 
of  the  Maryland  legislature;  the  plaintiff  In- 
sisting that  the  granting  of  the  charter,  the 
survey  of  the  route,  and  the  appointment  and 
Inquisition  of  the  commissioners,  conferred 
such  a  right  upon  it  to  the  land  In  question 
that  the  new  statute  was,  In  effect,  an  impair- 
ment of  a  contract,  and  hence  unconstltutlonaL 
The  court  decided  that  there  was  no  Impair- 
ment of  the  obligation  of  contracts,  because 
Oot  one  and  not  all  of  the  acts  of  the  plain- 
tiff company,  of  the  meeting  and  assessment 
of  damages  by  the  commissioners,  or  of  the 
confirming  of  the  Inquisition  by  the  county 
court  conferred  any  right  or  title  upon  the 
plaintiff,  or  any  right  upon  the  owners  of  the 
land,  and  that  hence  the  statute  in  question 
was  valid.  The  court,  on  page  399,  10  How., 
and  page  471,  13  L.  Ed.,  say:  "Thus  It  ap- 
pears that  It  is  the  payment  or  tender  of  the 
value  assessed  by  the  Inquisition  which  gives 
title  to  the  company,  and,  consequently,  with- 
out such  payment  or  tender,  no  title  could, 
by  the  very  terms  of  the  law,  have  passed  to 
them."  Aud  on  the  same  page  say  further: 
"It  can  hardly  be  questioned  that  without  ac- 
ceptance by  the  act,  and  In  the  mode  pre- 
scribed, the  company  were  not  bound;  that. 
If  they  had  been  dissatisfied  with  the  estimate 
placed  upon  the  land,  or  could  have  procured 
a  more  eligible  site  for  the  location  of  their 
road,  they  would  have  Xteen  at  liberty  before 
such  acceptance  wholly  to  renounce  the  In- 
quisition. The  proprietors  of  the  land  could 
have  no  authority  to  coerce  the  company  Into 
its  adoption.  This  being  the  case,  there  could, 
up  to  this  point,  have  been  no  mutuality,  and 
hence  no  contract,  even  In  the  constrained 
and  compulsory  character  in  which  it  was 
created  and  Imposed  upon  the  proprietor  by 
the  authority  of  the  statute."  It  Is  diCBcult 
to  Imagine  words  more  pertinent  to  this  case 
than  these  of  the  supreme  court:  It  Is  true 
that  the  question  raised  was  not  directly  as 
to  the  power  of  the  corporation  to  change  its 
route,  but  the  court  manifestly  perceived  that 
the  solution  of  such  a  question  Involved  exact- 
ly the  same  principles  as  that  really  before 
tiiem,  and  expressly  allude  to  the  right  of  the 
plaintiff  company  to  have  changed  Its  route 
80  first  surveyed  at  any  time  prior  to  the  pay- 
ment or  tender  of  the  damages 

I  shall  next  consider  the  case  of  Graff  v. 
Mayor,  etc.,  10  Md.  544,  with  some  degree  of 
minuteness,  more  particularly  because  the  so- 
licitor for  complainant,  in  his  brief,  relics  upon 
the  opinion  of  the  court  in  that  case  as  "ques- 
tioning the  authority,  as  It  may  properly  do," 
of  the  ruling  In  10  How.  and  13  L.  Ed.,  Just 
considered.  The  facts  were  as  follows :  By  the 
act  of  1853  power  is  given  the  mayor  and  city 
council  of  Baltimore  to  "agree  with  the  own- 
er or  owners  of  any  land,  real  estate,  spring, 
brook,  water  or  watercourse,  earth,  timber, 
stone  oc  other  materials,  which  the  said  mayor 
and  city  council  of  Baltimore  may  conceive 


expedient  or  necessary  to  purchase  and  hold, 
for  the  purpose  of  Introducing  water  Into  the 
Bald  city";  and  provision  Is  farther  made,  in 
the  event  of  a  disagreement  with  such  owners, 
for  summoning  a  Jury  "to  inquire  Into,  assess, 
and  ascertain  the  sum  or  sums  of  money  to  be 
paid  by  the  said  mayor  and  city  council  of 
Baltimore,  for  the  land,"  etc.;  the  inquisition 
of  the  said  Jury  to  be  signed  and  sealed  and 
filed  with  the  clerk  of  the  circuit  court  of  the 
county,  and  be  confirmed  by  said  court  at  its 
next  term,  unless,  etc.;  "aud  such  valuation, 
when  paid  or  tendered  to  the  owner  or  owners 
of  said  property,  or  his,  her  or  their  legal  rep- 
resentatives, shall  entitle  the  said  mayor  and 
city  council  of  Baltimore,  to  the  use,  estate 
and  interest  in  the  same,  thus  valued,  as  fully 
as  if  it  had  been  conveyed  by  the  owner  or 
owners  of  the  same."  Under  the  act  referred 
to,  an  ordinance  was  passed  by  the  city  adopt- 
ing a  plan  for  the  introduction  of  water  over, 
among  other  lands,  the  property  of  plaintiff. 
The  plaintiff  was  at  that  time  In  the  act  of 
making  improvements  on  the  property  in  ques- 
tion, and  was  notified  by  the  city  to  desist,  as 
his  land  was  to  be  taken  for  the  purposes 
aforesaid.  Subsequently  the  Jm?  was  sum- 
moned, the  inquisition  held,  the  damages  as- 
sessed, and  the  finding  returned  to  the  proper 
court,  which  confirmed  the  Inquisition  nIsL 
Still  later,  the  City  passed  another  ordinance, 
repealing  the  former  one,  and  directing  Its 
counselor  to  resist  the  confirmation  of  any  and 
all  inquisitions  held  under  the  provisions  of  the 
first  ordinance.  Nevertheless,  the  circuit  court, 
to  which  the  Inquisition  had  been  returned, 
after  full  argument,  ordered  it  to  be  ratified 
and  confirmed.  The  plaintiff  then  demanded 
the  amount  of  the  damages  so  assessed  to  him. 
and  on  refusal  applied  for  mandamus  to  com- 
pel the  payment,  alleging  that  he  had  Buffered 
from  the  holding  of  the  hiqulsltlon  by  the  stop- 
page of  bis  proposed  improvements,  counsel 
fees,  etc.  Tuck,  J.,  in  delivering  the  opinion 
of  the  court,  first  states  the  questi<ms  Involved, 
and  then  refers  to  the  case  of  Railroad  Co.  v. 
Nesbit,  supra,  as  being  Identical  In  material 
facts  and  points  raised  with  the  case  before 
them,  and  says  that  this  case  "Is  decisive  of 
this  appeal,  if  we  are  to  recognize  that  deci- 
sion as  authority."  The  learned  Jndge  then 
proceeds  to  fully  and  completely  uphold  and 
Indorse  the  ruling  In  10  How.  and  13  L.  Ed., 
quoting  copiously  from  that  case  with  ap- 
proval, and  deciding  the  case  before  bim  npon 
Its  strength.  I  will  quote  at  large  from  the 
opinion,  in  order  that  the  mistake  of  solicitor 
for  complainant  In  declaring  that  It  questions 
the  authority  of  the  10  How.  and  13  L.  Ed. 
case  may  be  clearly  shown.  On  page  651, 
10  Md.,  the  court  say:  "Upon  the  first,  we 
agree  with  the  appellee's  counsel  that  the  case 
of  Railroad  Co.  v.  Nesbit,  10  How.  3^.  13  L. 
Ed.  469,  Is  decisive  of  the  present  appeal.  It 
we  are  to  recognize  that  decision  as  author- 
ity. The  charter  of  that  company,  as  far  as 
concerns  the  present  Inquiry,  is  substantially 
the  same  with  the  act  under  which  the  claim 
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of  the  appeHant  Is  now  made.  Wliy  different 
constructions  shouliS  be  placed  upon  them,  we 
do  not  perceive.  If  the  title  to  the  land  con- 
demned Tmder  the  first  of  these  laws  did  not 
Test  In  the  company,  because  the  Taluatlon 
had  not  beoi  paid  or  tendered,  It  follows  that 
such  payment  or  tender  was  necessary  to  glre 
title  to  the  ell7  of  Baltimore  In  the  property 
ot  the  appellant  The  court  tin  10  How.  and 
IS  L.  BdJ  say:  It  can  hardly  be  questioned 
that,  without  aco^tance  by  the  acts  and  In 
the  mode  prescribed,  the  company  were  not 
bound;  that  if  tb^  had  been  dissatisfied  with 
the  estimate  placed  upon  the  land,  <»-  could 
have  procured  a  more  eligible  site  for  the  loca- 
tion (tf  their  road,  they  would  have  been  at 
liberty,  before  such  acceptance,  wholly  to  re- 
nounce tbe  Inquisition.  The  proprlet(»:8  of  the 
land  could  have  no  authority  to  coerce  the 
company  into  Its  adoption.  This  being  the 
case,  there  could,  up  to  this  point,  be  no  mn- 
tnall^,  and  hence  no  contract,  even  In  the  con- 
stmlnBd  and  compulsory  character  in  which  It 
was  created  and  Imposed  upon  the  proprietors 
by  ttie  authority  of  the  statute.'  And,  In  an- 
other part  of  the  opinion  these  terms  are  call- 
ed 'conditions  Indispensable  to  the  Testing  of 
a  title  in  the  company.*  Now,  If  the  title  does 
not  Test  in  the  city  until  payment  or  tender, 
and  the  owner  could  compel  payment  by  legal 
process,  there  would  be  no  mutuality.  The 
city  might  be  required  to  pay  for  land  that  It 
may  never  use  or  need  for  the  purposes  of  the 
act  This  certainly  would  be  a  hardship  upon 
the  citizens  of  Baltimore,  from  which  we  think 
they  aboutd  be  relieved  by  adopting  tbe  biter- 
tKetation  of  the  supreme  court  in  the  case  cit- 
ed." It  seems  only  necessary  fw  me  to  say 
that  In  tbe  face  of  such  a  plain  and  express 
Indorsement  of  the  ruling  in  the  10  How.  and 
13  L.  Ed.  case  by  the  court  In  10  Md.,  I  cannot 
Imagine  that  It  will  longer  be  seriously  con- 
tended that  the  latter  questions  the  former, 
but,  on  the  contrary,  that  It  entirely  sustains 
and  uphoIdB  it  In  every  partlcuIaT.  The  case 
In  10  lid.  amj,  bowever,  be  furtfaa  cited 
against  yet  another  pc^t  made  by  aoUdtw  for 
complainant  namely,  that  a  decision  in  favor 
of  fbe  Tight  of  a  railway  corporation  to  aban- 
don, after  Inqulritlon,  one  proposed  ronte  for 
anottm,  would  be  of  great  hijiuy  to  the  ownr 
en  of  land  along  the  first  route,  since  the  sur- 
vey and  Inquisition  would  have  the  effect  of 
potUng  a  stop,  at  least  tampOTarlly,  to  propos- 
ed Improvements  on  the  land,  besides  putting 
such  owners  to  the  inconvenience  and  expense 
of  proving  tb^  damages  at  t\a  biqulsltlon 
afterwards  abandi»ied.  I  do  not  think  this 
point  can  be  betta  or  more  fully  answered 
than  by  a  quotation  from  the  case  In  10  Md., 
om  whleh  tbe  stdldtor  has  reUed  as  a  refuta- 
tion of  the  ruling  in  10  How.  and  IS  L.  Ed. 
On  page  652.  10  Md..  the  court  say:  "This 
may  be  a  severe  system  of  legislation,  as  wob 
said,  because  It  i^ces  the  pcQporty  owner  at 
ttw  discretion,  not  to  say  caprice,  of  the  other 
par^,  by  allowing  It  to  condemn,  and  after 
wards  abandon,  the  property.  But  this  con- 


stmctlon  Is  not  Uk^  to  work  so  much  Injus- 
tice as  that  contended  for  by  the  appellant 
because,  by  the  latter,  the  Is  deprived  of 
all  choice  of  another  location,  aftw  a  coidem- 
nation  Is  once  made  and  affirmed,  no  matter 
how  great  the  necessity  might  be  afterwards 
for  adopting  another,  even  if  the  owner  of  the 
IfUd  condemned  had  not  sustained  any  dam- 
age by  the  act  of  the  city  In  making  the  con- 
demnation. These  Inquisitions  too  often  tax 
the  corporation  b^ond  the  value  of  the  lands, 
or  the  damages  sustained,  and  the  only  relief 
It  has  against  such  wrongs  Is  to  decline  taking 
the  lands.  Of  this,  the  owner  cannot  com- 
plain. In  cases,  however,  where  tbe  owner 
has  suffered  loss  the  acts  or  delay  of  the 
corporation,  redress  might  be  had  in  anothtf 
way;  and  this  Is  an  advantage  which  he  has 
over  the  other  party."  And  the  court  con- 
cludes that  the  owners  of  land  so  condemned 
and  then  abandoned  by  the  corporation  do,  la 
fact  bflTO  a  remedy  for  any  loss  they  may 
soBtaln  by  such  condemnation  and  abandon- 
m&at.  Here,  then.  Is  a  complete  answer  to  the 
main  objection  raised  by  complainant— that 
the  power  to  choose  another  route  oppresses 
the  property  owners  along  the  first  route,— be- 
sides being  a  sufficient  guaranty  that  corpora- 
tions will  not  capriciously,  or  for  the  purpose 
of  "chaffering  with  landowners,"  resort  to  in- 
quisitions, since  the  condemnatlim  alone, 
whether  accepted  or  abandoned,  confers  upon 
the  owner  a  full  redress  for  any  and  all  loss 
sustained,  and  a  consequent  liability  upon  the 
corporation  for  such  redress.  Further,  In  re- 
gard to  tbe  authority  of  the  case  In  10  How. 
and  18  li.  Bd.,  the  following  cases,  hereafter 
considered  in  detail,  cite  that  case  with  ap- 
proval, and  indorse  Its  ruling  to  the  fullest  ex- 
tent: Oraff  V.  Mayor,  etc.,  10  Md.  544;  Nor- 
rls  V.  Mayor,  etc.,  44  Md.  298;  Stacey  v.  Ball- 
road  Oo.,  27  Vt  30;  Railroad  Co.  v.  Sater,  1 
Clarke  (Iowa)  421;  State  v.  Cincinnati  &  I. 
B.  Co.,  17  Ohio  St  103;  Gear  v.  Ballroad  Oo„ 
20  Iowa.  S23. 

Norris  v.  Ml^cv,  etc.,  44  Md.  698:  The  &ctB 
were  as  follows:  Under  an  ordinance  ot  the 
defendants  a  Jury  was  summoned,  Inqnisltkm 
held,  damages  assessed  for  the  taking  of  plaln- 
tUTs  land,  the  award  returned,  and  made  a 
judgment  of  tha  inroper  court  For  several 
months  defendant  neither  paid  nor  tendered 
the  assessed  damages,  nor  abandoned  the  in- 
quisition w  tbe  proposed  location.  The  lan- 
guage of  tha  act  nndw  which  the  Inquisition 
was  held  was  similar  to  that  in  the  cases  in 
10  How.,  18  U  JMl,  end  10  Md^  Just  before 
consider^  as  to  the  payment  or  tender  of  the 
damages  before  title  to  the  land  passed. 
Finally,  the  defendant  did  pay  the  damages, 
but  plaintltr  demanded  Interest  on  this  amount 
from  date  of  con^mnatlon  to  time  of  pay- 
ment Qt  ivlndpal  sum.  which  was  refused. 
The  recovery  this  Interest  was  the  object 
of  the  controversy.  It  will  be  seen  from  this 
statement  that  no  question,  either  of  the  ac- 
tual abandmment  of  the  Inqulsltlan  or  ot  the 
right  of  the  defendant  to  have  chosen  another 
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site,  was  directly  InTolvei!  In  this  case;  but 
the  oplDioQ  of  the  court  is,  nevertheleBS,  of 
strict  relevancy  to  this  Issue,  because  tt  con- 
tains rulings  upon  the  main  points  Insisted  up- 
on by  complainant;  and  so  necessary  to  the 
solution  of  the  actual  point  hiTOlTed  were  the 
mUngs  upon  these  points  that  they  cannot, 
with  any  show  of  reason  or  comprehension  of 
the  principles  adjudicated,  be  dassed  as  obiter 
dicta.  On  page  601  of  the  opinion,  the  court 
BOS*  "It  has  long  been  the  settled  law  of 
Maryland  that  both  private  and  municipal  cor- 
porations, when  authorized  to  execute  the  pow- 
er of  eminent  domain,  hare  the  right  to  re- 
nounce the  inquisition  and  select  a  more  eligi- 
ble route,  or  to  wholly  abandon  the  Improve- 
ment  or  enterprise,  at  any  time  before  actual 
payment  of  the  amount  assessed,  either  by 
commissioners  or  Jury,  and  until  that  time  no 
title  to  the  property  condemned  vests  In  the 
corporation.  Ralb-oad  Co.  t.  Nesblt,  10  How. 
385,  IS  L.  Ed.  469;  'Graff  v.  Mayor,  etc.,  10 
Md.  644;  State  v.  Graves,  19  Md.  851;  and 
Merrick  Mayor,  etc.,  43  Md.  219."  In  this 
quotation,  the  conit  dtes  the  case  hi  10  How. 
and  13  L.  Ed.  and  that  In  10  Md.  In,  as  It 
were,-  the  same  breath,  and  to  uphold  tbe  same 
principle.  Evidently  the  court  did  not  concur 
In  the  opinion  of  solicitor  for  complainant  that 
the  latter  of  these  two  cases  "questioned  tbe 
authority"  of  the  former.  This  undoubtedly 
settled  any  question  as  to  the  weight  of  the 
10  How.  and  13  L.  Ed.  case  In  Maryland. 
The  qnotatlw  la  of  a  ftu-  broader  and  longer 
reach,  however,  than  as  to  this  one  point 
Tbe  complainant's  solicitor  Insists  that  those 
cases  In  which  public  or  municipal  corpora- 
tions are  one  of  the  parties  must  not  be  taken 
at  decisive  of  controversies  between  private 
corporations  snd  Individuals.  From .  the  lan- 
guage quoted  from  the  opinion  It  Is  manifest 
that  in  Maryland,  at  least  (whose  statutes 
seem  substantially  similar  to  those  usually 
passed  In  Delaware),  the  ruling  of  the  courts 
upon  the  effect  of  Inquisitions  and  condemna- 
tions under  power  of  eminent  domain  applies 
Indifferently  to  both  classes  of  these  artificial 
bodies.  On  the  same  page,  the  court  say  fur- 
ther: "We  may  remark,  howevor,  that  we 
hare  seen  no  case,  and  thhik  none  can  be 
found,  which  baa  gone  to  the  extent  of  decid- 
ing that  the  mere  assessment  of  damages  by 
commissioners  or  a  jury  constitutes  such  tak- 
ing. Snch  cessment  Is  simply  a  mode  pre- 
scribed by  law  for  ascertaining  the  value  of 
the  property  to  be  taken,  or  the  damages  that 
will  be  sustained  by  the  taking.  It  is  a  step 
preliminary  to  the  taking,  and  not  the  taking 
Itself."  And  on  page  607,  44  Hd.,  It  Is  laid 
down  that:  "Bnt  when  the  assessments  have 
an  been  finally  settled,  tbe  city  can  then  fair- 
ly excise  Its  election  to  abandon  the  entcv- 
prlse,  or  pay  the  assessmraits  and  proceed  wltli 
the  wortc."  By  these  words  It  will  be  seen 
that  the  *VlectIon"  vested  in  tbe  party  lo 
whom  the  power  of  eminent  domain  resides 
la  not  loat  or  waived  imtll  p^ment  or  tender, 
singly  becatise  antn  that  time  no  interest  baa 


dercdved  upon  the  holdo-  of  such  a  power,  and 
therefore  there  Is  no  Just  cause  for  the  loss  of 
the  election.  When  it  Is  borne  In  mind  that 
practically  the  same  language  as  to  when  title 
to  the  land  sought  passes  (on  payment  tender, 
or  deposit)  was  employed  In  the  statutes  under 
which  the  corporations  whl<di  were  parties  In 
the  cases  in  Maryland  Just  reviewed  acted  Is 
used  In  the  charter  of  the  Odessa  &  Middle- 
town  Railway,  this  respondent,  the  mUnga  In 
tbe  Maryland  cases  would  appear  to  apply  to 
the  cause  before  me  with  peculiar  force. 

Solicitor  for  complainant  Insists  that  all 
authorities  which  do  not  involve  the  question 
of  the  power  of  a  railway  corporation  to 
change  a  route  which  has  been  surveyed,  and 
tot  tbe  condemnation  of  the  lands  along 
which  an  Inquisition  has  been  held,  and  which 
idmply  go  to  the  extent  of  holding  that  such 
survey  and  Inquisition  alone  do  not  vest  tlUe 
to  tbe  land  ia  tbe  corporation,  or  do  not  give 
a  legal  right  to  tbe  landowners  to  recover 
the  damages  assessed,  axe  not  relevant  or 
pertinent  to  the  case  now  before  me.  Now, 
the  material  point  made  by  complainant  la 
that  a  location  i»«cludei  a  change  of  route, 
nnless  snch  change  Is  expressly  authorised 
in  the  charter;  and  that  a  survey  and  con- 
demnation of  the  lands  constitute  a  location 
in  this  sense  and  to  this  effect  I  think  that 
those  cases  whldi  hold  that  no  title  vests  In  the 
corporation  on  the  one  hand,  and  no  right 
to  the  assessed  damages  accmea  to  the  land- 
owner on  the  other,  by  the  survey  and  con- 
demnation proceedings  simply,  may  and  do 
have  a  peculiar  force  and  weight  In  the  de- 
cision of  this  case.  It  must  certainly  be  ad- 
mitted that  there  can  be  no  location,  in  any 
sense  or  meaning  of  the  term,  without  a 
legal  right  to  locate.  Without  snch  a  right 
whatever  the  acts  or  things  done,  they  can, 
in  no  event,  amount  to  more  than  a  trespass. 
Suppose  the  charter  should  fix  the  route  of 
the  proposed  railway  by  courses  and  dis- 
tances, metes  and  bounds,  bnt  the  corporation 
should  nevertheless  cause  another  and  differ- 
ent route  to  be  surveyed,  and  condemnation 
proceedings  to  be  bad  on  such  different  route, 
could  this  be  held  to  be  a  location  of  their 
road?  Gould  It  be  anything  other  than  a 
trespass?  A  location  is  not  a  mere  right;  It 
is  an  act  It  is  not  the  power  to  do  a  thlnv; 
It  Is  the  thing  Itself.  This  Is  necessarily  In- 
volved lu  the  contention  of  solicitor  for  com- 
plainant. If,  then,  the  location  of  a  railroad 
is  the  actual  settling  of  the  road  on  the  land 
indicated,  there  must  exist  the  legal  right  to 
BO  settle  that  road  on  those  particular  lands 
where  the  location  is  claimed,  or  it  la  a  tres- 
pass, and  not  a  location.  But  If  no  title 
vests  in  the  corporation  I9-  tbe  survey  and 
condemnation  merely,  or  (whldi  Is  correU- 
tive)  no  legal  right  to  the  assessed  damages 
accrues  to  the  landown^  by  such  proceed- 
ings alone,  there  can  be  no  legal  right  in  the 
corporation  to  locate  Its  line.  If  such  a  ri^t 
did  exist  under  such  drcumstances,  thm  that 
IHOvUon  In  the  diarter  In  tHe  ^esoit  case 
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reqnlrlng  ^lyment  or  deposit  of  the  damages 
before  title  pawes  Is  atwolntely  Told,  and  of 
00  effect,  and  this  defendant  company  might 
hare  treated  It  as  an^,  and  gone  on  tlie  land 
at  Its  wlU,  tearing  tbe  owners  wltti  merely 
the  right  to  Boe  them  for  those  damages. 
Our  le^slatures  havct  however,  considered 
that  It  would  be  an  injustice  and  oppression 
tD  to  the  owners  of  pn^erty  In  such 
eases  a  mere  right  or  dioae  In  action;  and  it 
was  for  their  benefit  alime  that  tbe  payment 
and  deposit  Was  made  a  condition  precedent 
£tere,  then,  tbe  contention  of  complainant  Is 
lednced  to  this:  that  the  line  of  a  railroad 
may  be  located.  In  the  strictest  seme  of  the 
term,  and  yet  there  be  In  tbe  conipany  absi^ 
Intdy  no  right  to  tnrther  go  upon  that  land, 
or  to  make  <me  step  towards  Its  construction, 
nua  would.  Indeed,  present  an  anomalons 
state  ftf  thhigs  paradoxical  In  the  extreme. 
Let  me  state  this  point  In  yet  another  form. 
A  location,  In  the  sense  contended  for  by  so- 
licitor for  complainant,  constltates  an  miat 
tenibte,  undiangeable  fixation  or  establish- 
ment (tf  the  proposed  road,  as  fully  and  com* 
pletely  In  its  ^eet  aa.lf  the  actual  roadbed 
were  constructed,  and  the  rails  actually  put 
In  place.  By  a  general  statute  or  a  putfcu- 
lar  prOTUdon  ln  a  particular  charts,  such  an 
effect  conid,  of  course,  be  produced  at  ai^ 
tlm^  or  by  any  action  of  the  company  or 
other  party,  howerer  Insignificant  In  Itself; 
Imt  In  a  case  where  no  such  general  statute 
prer^ls,  and  In  a  charter  where  no  such  pro- 
TMon  Is  to  be  found,  It  would  be  palpably  un- 
reasonable to  h<dd  that  sndk  a  violent  and 
far-reaching  effect  could  be  produced  except 
aa  the  natural  consequence  or  result  of  some 
act  or  step  which  of  Itself  fixes  and  establlsh- 
es  some  right  or  power  sufficiently  Important 
to  warrant  such  a  result.  Now,  complainant 
tn^sts  that  the  condemnation  proceeding  Is 
the  step  which  produces  the  effect  contended 
for.  It  Is  pn^r,  therefore,  to  inquire  why 
and  how  It  does.  It  Is  not  pretended  tbat 
the  surrey  alone  would  cause  such  a  result, 
and  why  ahonld  It  not?  Certainly  there 
can  be  no  reason  for  sncb  a  difference  In  ef- 
fect unless  ft  Is  shown  that  the  condemna- 
tion proceedings  have,  either  of  themselTes 
or  by  force  of  some  statute  or  leglalatf Te  pro- 
Tislon,  the  effect  of  fixing  or  resting  some 
right  or  Interest  which  the  snrr^  does  not. 
Then,  surely,  all  cases  which  throw  any  light 
on  the  effect  of  a  condemnation  of  land  are 
of  peculiar  relevancy  to  the  matter  In  band, 
and  should  be  Important  aids  to  its  Just  and 
proper  solution.  In  order  that  this  shall  be 
absolutely  true,  however,  only  those  cases 
where  no  general  statute  affects  the  opera- 
tion of  the  Inquisition,  and  where  the  lan- 
guage of  the  particular  charter  Is  substan- 
tially similar  to  that  of  this  defendant  compa- 
ny so  far  as  It  relates  to  that  act,  may  be 
taken  Into  consideration.  With  this  well  In 
mind.  It  will  be  found.  I  think,  that  the  fol- 
lowing cases  are  Illustrative  of  the  force  and 
effect  of  the  condemnation  proceedings. 


In  Stacey  r.  Railroad  Go.,  27  Vt  89,  the 
diart^r  required  tbe  payment  or  deposit  ai 
the  assessed  damages  before  tltte  to  \he  land 
should  pass  to  the  compuiy.  I  will  quote 
from  the  opinion:  *^ey  [the  company]  de- 
rive no  title  to  the  land,  or  any  easement 
growing  out  of  it^  from  the  fact  of  their  bar- 
ing surveyed  the  road  across  the  plaintiff's 
land,  or  having  placed  that  snrv^  on  record, 
nor  by  having  the  damages  annalsed  by  oom- 
misBloners,  and  causing  their  award  to  be 
recorded,  nils  statute  la  ocpress  that  tlie 
payment  or  deposit  of  the  money  according 
to  tbe  award  must  be  made  befirn  any  such 
right  accrues,  rntu  tbat  payment  Is  mad^ 
the  company  hare  no  rl|^t  to  enter  upon  the 
lands  to  construct  the  road  or  exercise  any 
act  of  ownership  over  the  same.  A  court  of 
equity  would  enj<^  them  from  exercising 
any  such  right,  or  th^  might  be  prosecuted 
In  treqpass  at  law.  The  survey  and  ap^xla- 
al  of  damages  are  merely  preliminary  steps 
to  ascertain  the  terms  upon  which  the  land 
can  be  taken  for  such  purposes,  If  the  oom- 
pany  shall  see  fit  to  use  the  same  for  the  con- 
struction of  their  road.  If  It  la  accepted,  and 
tbe  company  conclude  to  take  the  land,  that 
acceptance  and  tbat  taking  la  consummated 
only  by  a  payment  or  deposit  of  the  money, 
for  the  use  of  the  own»  ot  the*  land,  aa  di- 
rected and  awarded  by  the  commlsdoners." 
And  on  page  46  the  court  say  further: 
"When  the  corporatiim  obtains  a  reated  right 
to  the  land  or  to  the  easement,  the  landhold- 
er haB  a  vested  rl^t  to  the  damages.  That 
specific  act  which  vesta  the  right  in  them 
gives  also  a  vested  right  to  the  owner  of  the 
land.  These  respective  rights  are  correlative, 
and  have  a  reciprocal  relatJon.  Tbe  exist- 
ence of  one  depends  upon  the  existence  of 
the  other.  If  the  corimratlon  have  no  vested 
right  to  the  land,  the  owner  of  the  land  has 
no  vested  right  to  the  price  which  was  to  be 
paid  for  it"  State  v.  QnclnnaU  &  I.  R.  Co., 
17  Ohio  St  108.  In  the  charter  of  the  rail- 
way company  and  under  the  constitution, 
payment  or  deposit  of  the  assessed  damages 
waa  made  necessary  to  the  vesting  of  title  to 
the  land  condemned.  The  defendant  compa- 
ny proceeded  to  have  Its  proposed  route  sur- 
veyed, and  instituted  condemnation  proceed- 
ings under  the  law.  The  inquisition  was 
held,  and  the  damages  assessed.  Tbe  com- 
pany then  entered  on  the  record  of  the  court 
out  of  which  the  Inquisition  proceeded  a  note 
of  their  abandonment  of  that  particular  route, 
and  afterwards  did  actually  construct  their 
road  over  another  and  different  route,  and 
over  dlff«%nt  lands.  Tbe  direct  quesUon 
raised  was  whether  the  proprietors  of  land 
along  the  first  route  could  recover  tbe  as- 
sessed damages.  So  far  as  I  can  ascertain, 
however,  no  express  power  of  abandonmeiit 
or  of  a  change  of  route  Is  anywhere  given  to 
the  defendant  company  in  its  charter  or  any 
general  statute,  and,  if  such  power  did  exist. 
It  must  have  been  drawn  lnfa«ntially  fro3 
language  similar  to  that  employed  in  the  char- 
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ter  of  the  Odessa  ft  HIddletown  Railway.  The 
following  points  were  ruled  the  court: 
"That  no  appropriation  of  the  lands  of  the  re- 
lators could  be  completed,  no  title  from  them 
could  be  acquired,  and  no  tncumbraace  could 
be  imposed  upon  thefr  estate  by  the  railroad 
company  nntll  the  amount  of  compensation 
flind  by  the  finding  of  the  Jury  was  paid 
in  money,  or  secured  to  be  paid  by  a  deposit 
of  money."  "That,  the  finding  of  the  Jury 
not  being  complied  with,  the  relators  are  in  | 
statu  quo,  as  if  no  proceedings  in  the  probate 
court  [the  condemnation  proceedings]  had  ev- 
er been,  commenced.  They  have  lost  nothing, 
and  are  not  entitled  to  complaki  of  anything. 
The  railroad  company  having  abandoned  all 
claim  to  a  right  of  way  over  the  land  of  re- 
lators, It  could  not  thereafter  acquire  sudi 
right  of  way  except  by  the  commencement 
of  proceedings  [condemnation  proceedings]  de 
noTo,  and,  perhaps,  not  even  by  such  means." 
"If  there  were  no  express  abandonment  of 
the  claim  to  appropriate  a  right  of  way  en- 
toed  of  record  In  the  proceedings  of  the  pro- 
bate court,  the  fact  ttiat  the  corporation  had 
constructed  its  road  upon  another  line,  not 
toacliing  the  lands  of  the  relator,  Is  conclu- 
slTe  evidence  such  abandonment,  and  leads  \ 
to  like  results."  '"And  we  are  furthermore 
uaanlmouBly*  of  the  opinion  that,  if  there 
were  no  express  abandwment  of  claim  in 
either  of  these  ways,  it  would  be  the  right 
of  a  landowner,  immediately  after  verdict 
and  Its  condemnation,  by  a  demand  from  the 
coiporatlon  of  the  amount  assessed  In  his 
favor,  to  compel  it  to  elect  whether  it  would 
complete  Its  iq>propriatlon  by  the  p^ment  of 
the  money,  or  on  failure  to  do  so  promptly, 
within  a  reasMiable  time,  submit  to  be  held 
to  have  abandoned  Its  dalm,  and  to  have 
snttfected  Itself  to  whatever  consequences  are 
involved  In  such  abandomnent  It  would  be 
intolerable  that  the  landowner  should  be  hung 
up  in  uncertainty  in  respect  to  his  rights 
the  nonaction  of  the  corporation."  In  Bead 
Oa  T.  Dennis,  67  Mo.  4S8,  the  court  held  that 
tbe  plaintiff  had  the  rls^t  to  alter  its  pro- 
posed route  after  condemnation  proceedings, 
but  before  actual  constructioa  over  the  land 
so  abandoned,  though  this  power  of  altera- 
tion or  of  aband<mment  was  not  expressly 
given  by  the  special  act  w  the  general  stat- 
utes. In  this  case,  also,  the  question  as  to 
the  power  of  the  alteration  was  particularly 
raised.  In  Schreiber  v.  Railroad  C!o.,  115  HI. 
340,  8  N.  B.  427.  the  court  (on  page  844,  116 
in.,  and  page  428,  8  N.  B.)  say:  "Our  statute 
provMea  th&t  tbe  Judge  or  court  shall,  upon 
sneb  report  U.  s.  report  of  the  Jury  aasesslng 
damages]  proceed  to  adjudge  and  make  such 
ot&ese  as  to  rii^t  and  Justice  shall  pertain, 
ordering  that  petitioner  enter  upon  audi 
property  and  the  use  of  the  same,  upon  pay- 
ment of  full  compensation,  as  ascertained  at 
aforesaid;  and  sncb  order,  with  evidence  of 
>neh  payment  shaU  constitute  a  comjdete 
Justification  of  the  taking  ot  such  property.* 
Rev.  St  1874.  p.  477,  i  10.  And  so  we  have 


held  that,  nntH  the  compensation  is  paid, 
there  is  no  right  to  enter  upon  the  premises; 
that  until  that  time  the  company  seeking 
condemnation  has  the  right  to  abandoo  the 
location  and  adc^t  anoth«r."  It  will  be  noted 
that  the  court  here  use  the  term  'location" 
in  a  sense  diametrically  opposed  to  that  con- 
tended for  by  soUdtor  for  complainant.  The 
court  rule  that  a  change  of  route  may  be 
had  by  the  company  after  sncb  acts  or  pro- 
I  ceedlngs  as  ctHistitute  what  they  see  fit  to  de- 
nominate a  "location."  It  will  be  remem- 
bered, however,  that  even  In  the  opinions  of 
courts  terms  which  have  both  a  technical  and 
restricted  meaning  and  also  a  popular  and 
broader  slgnlficatiMi  may.  and  often  are,  used 
in  either  sense.  The  court,  omtinuli^  held 
that  no  rights  vested  until  comi>ensation  actu- 
ally paid,  neither  in  fovor  of  the  proprietor 
nor  of  the  company,  and  that  until  then,  in 
effect,  the  case  stood  as  though  nd  steps  bad 
ever  been  taken  by  either  in  the  matter  of 
the  pn^sed  railway. 

In  Gear  v.  Railroad  Oo.,  20  Iowa,  S23,  oon- 
deomation  proceedings  were  had  at  the  In- 
stance of  the  railroad  company.  Under  the 
provisimis  of  the  Oennal  Statutes  of  Iowa  fsee- 
;  bfdders  were  summmied  by  tbe  sheifff  as  com- 
missioners, who  duly  made  th^  award  as- 
sessing tbe  damages,  which  wore  returned  to 
the  propw  court  an  aH>eal  was  taken  by 
plaintiff,  a  property  owner,  but  tiie  first  award 
was  confirmed  by  the  court  It  must  be  noted 
that  nowhMe  does  there  ai^iear  In  the  law 
under  whldi  the  detaidant  company  secured 
its  powers  as  a  corporation,  and  under  which 
the  condemnation  ^oceedlnga  were  had,  that 
any  power  of  abandonment  of  tiie  Inqnlsitloa 
or  right  to  alter  or  diange  their  route  was 
giv^  There  was,  however,  a  provision  re- 
quiring the  payment  of  the  damages  before 
the  actual  taking  ot  the  land.  This  state  of 
facts  puts  this  case  <m  all  fours  with  that  now 
bef(»e  me.  I  will  quote  tsom  tiie  opinion: 
"But  let  It  [tke  selection  of  a  proposed  route 
by  a  rallroadl  depend  npw  whatever  It  may, 
the  rls^t  of  ttie  cmnpany  to  fix  the  route  pri- 
marily, and  to  diange  it  In  advance  of  (and 
perhaps  after)  actual  constroction,  In  accord- 
ance with  their  own  discretion.  Is  a  right 
which  cannot  now  be  questioned.  If  the  com- 
pany shall  take  steps  for  the  condonation  of 
a  right  of  way,  and  find  the  assessuirait  be- 
yond their  ability  or  Interest  to  pay.  It  may 
change  its  route  to  such  locality  as  may  be 
within  thdr  ablU^  to  pay  <»  interest  to 
adopt  But;  of  course.  In  case  of  any  change 
of  route  after  proceedings  for  condemnation 
are  concluded  the  company  would  be  liable 
not  only  for  the  costs,  but  also  for  any  ex- 
pense In  removing  fences  w  buildings,  or  for* 
bearance  to  cultivate  the  land.  If  the  same 
were  Incurred  or  daw  at  the  Instance  of  the 
company,  and  upon  the  faith  of  Its  accept- 
ance of  the  route  and  aasessment  It  Is  true 
that  this  ctmstruction  of  the  law  places  It  in 
the  power  of  the  railroad  com^>anj  to  make 
changes  In  their  routes,  and  to  cause  repeated 
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anesamenti  to  be  made  on  different  FonteB  of 
the  value  ot  their  right  of  way.  But  the  only 
reatralnt  upon  nich  a  couxBe  within  the  power 
of  the  coorta  la  the  Tiaitatlm  ot  the  costs  and 
the  Inddental  IM>U1^  mentioned  above.  If 
the  right  to  make  nich  changes  and  take  sncli 
repeated  pnceedlnga  Is  an  erll.  it  Is  alone 
within  the  power  of  the  legislature  to  iHroblb- 
tt  It"  Railroad  Ga  t.  Bater.  1  Olarke  (Iowa) 
421.  TbiM  was  m  case  In  irtilch  the  railroad 
company  desired  to  omdemn  lands  tor  a  right 
of  way  oTW  the  lands  of  defoidant  A  Jury 
was  drawn,  and  damages  assessed.  An  ap> 
peal  was  taken  by  defoidant.  after  which  he 
petitioned  for  a  diange  of  renue^  Then  the 
company  wished  to  abandon  the  iwoceedlngB 
ajid  the  right  of  way.  Tlie  conrt  say,  on  page 
422:  *ln  this  case  It  ^tpears  that  the  cub- 
pany,  In  the  constnictlim  of  tbeir  road,  de- 
slred  the  right  of  way  over  the  defendant's 
land.  To  assess  the  damages,  a  jury  was 
called.  With  their  award  the  defendant  was 
dissatisfied,  and  aK>ealed  to  the  district  conrt 
Dp  to  this  time  the  company  had  acquired  no 
right  to  tbe  land,  nor  any  easement  therein, 
and  could  not  until  the  payment  of  tbe  mon- 
ey. •  Tbe  company,  therefwe,  had  a 
perfect  rigbt  to  abandon  the  proposed  route, 
and  upon  the  payment  of  full  costs  tor  this 
or  any  other  reason  dismiss  tbe  proceedings." 
Tbe  case  goes  on,  and  cites  tbe  10  How.  and 
13  L.  Ed.  case. 

And  BOW,  to  wit,  this  15th  day  of  XoTem- 
ber,  A.  D.  1895,  tbe  motion  to  dlssolTe  the  pre- 
liminary injunction  Issued  in  this  case  having 
been  heard  before  the  chancellor  on  tbe  12tb 
day  of  October,  A.  D.  ISSH,  upon  bill  and  an* 
sver  and  a  statement  of  facts  duly  agreed  to 
by  solicitors  of  the  respectlre  parties,  and 
having  been  debated  by  them,  and  tbe  same 
having  been  held  under  advisement  until  this 
day.  It  Is  now  ordered,  adjudged,  and  decreed 
by  the  chancellor  that  the  preliminary  Injunc- 
tion be.  and  tbe  same  Is  hereby,  dissolved. 


MASON  V.  DAILY  et  aL 
'(Ooort  of  Ohancery  of  New  Jers^.  Dea  19, 

i89e.) 

HORTOAOBS— PRIORITY  OF  UBN— VBNDOR'8 

LIBN. 

I.  A  mortgnge  taken  b7  a  guardian  on  the 
whole  property  owned  by  Ida  ward  and  her  broth- 
er Jointly,  (or  a  part  of  hie  ward's  interest  io 
the  proceeds  of  a  partition  sale  of  tbe  premises 
Instituted  by  him.  Is  a  waiver  of  his  vendor's 
lien. 

-  2.  Certain  property  was  owned  Jointly  by  broth- 
er and  sister,  she  being  a  minor.  On  the  appli- 
cation of  her  guardian  tbe  property  was  partition- 
ed, and  purchased  at  tbe  sale  by  the  brother;  the 
guardian  taking  a  mortgage  on  the  whole  prop- 
erty for  a  part  of  bia  ward's  moiety  in  the  pro- 
ceeds of  the  sale,  and,  as  guardian  of  another 
minor,  taking  a  mortgage  on  the  premises  to  se- 
cure a  loan  to  the  purchaser.  Both  mortgages 
were  given  and  recorded  the  same  dsy.  Heti,  the 
mortgages  were  concurrent  liens. 

Bill  by  Alexander  S.  Mason  against  John 
Oaily  and  othwa  to  determine  the  relatlTO 


priority  of  two  mortgi^s.  Decree  that  the 
mortgages  were  concurrent  liens. 

The  question  involved  Is  la  respect  to  the 
relative  priority  of  two  mortgages.  One  ia 
held,  through  certain  assignments,  by  tbe 
complainant,  Alexander  S.  Mason,  and  the 
other  held,  through  certain  assignments,  by 
the  defendant  Peter  F.  Rue.  Both  mortga- 
ges were  executed  on  April  4,  186S,  and  re- 
corded April  S,  1868.  Tbe  facts  stipulated 
are,  in  substance,  these:  One  John  Burke  Ir 
1865  conveyed  the  property  aubsequentlj 
mortgaged  to  his  two  children.  Holmes  C.  and 
Emma  Burke.  After  the  death  of  John  H. 
Burke,  William  P.  Forman  was  appointed 
guardian  of  Emma,  and  he  made  application 
to  have  tbe  said  premises  partitioned.  Under 
these  proceedings  tbe  property  was  sold  to 
Holmes  C.  Burke  for  |7,000  on  April  4,  1868. 
There  were  then  upon  the  property  a  mortr 
gage  for  f2,000  made  In  October,  1868,  by 
Holmes  O.  Burke  and  E^nma  Burke  to  one 
Andrew  Burke;  another  mortgage  for  $1,000, 
made  by  the  same  parties  on  tbe  same  Aay  to 
Mary  E.  Anderson.  On  April  8, 1868,  Holmes 
O.  Burke,  who  bad  bought  the  proper^  at  the 
commissioner's  sale,  made  three  mortgages  up- 
on it,— one  to  William  P.  Formao,  as  guardian 
of  John  H.  Burke,  a  minor,  for  $2,200,  which 
Is  the  mortgage  now  owned  by  the  complain- 
ant; another  mortgage  to  William  P.  For- 
man, as  guardian  of  Emma  Burke,  for  $1,800, 
which  mortgage  Is  now  held  by  the  defend- 
ant Peter  F.  Rue.  At  the  same  time  another 
mortgage  to  Mary  E.  Anderson  for  $1,000 
was  made.  In  each  of  these  mortgages  It 
was  stipulated  that  the  first  two  should  have 
precedence  over  the  last  There  was  at  the 
same  time  another  mortgage  made  by  the 
same  parties  to  one  Charles  Allen  for  $800. 
The  equity  of  redemption  In  the  mortgaged 
property  came  through  mesne  conveyances  to 
John  Dally.  At  the  time  when  this  group  of 
mortgages  were  recorded,  namely.  April  8, 
1868,  tbe  two  older  mortgages  of  $2,000  and 
$1,000  each  were  canceled  of  record,  having 
been  produced  tor  cancellation  by  William  P. 
Forman. 

Aaron  V.  Dawes,  for  complainant  A.  O. 

Hartsbome,  for  defendant  Peter  F.  Rue. 

REED.  V.  C.  (after  stating  the  facts).  I 
think  the  two  mortgages  are  concurrent  liens. 
Tbe  taking  of  the  mortgage  upon  tbe  whole 
property  by  the  guardian  of  Emma  for  her 
portion,  for  a  part  of  her  moiety  In  the  pro- 
ceeds of  tbe  commissioner's  sale,  operated  as 
a  waiver  of  any  vendor's  lien.  Jones,  Liens, 
U  1080,  1086.  Ledoe  v.  Kupfrlan,  28  N.  3. 
Eq.  161,  admitted  this  doctrine,  but  held  that 
the  facts  in  that  case  were  exceptional.  Tbe 
stipulation  In  tbe  mortgages  •themselves,  and 
the  fact  tbat  both  Instruments  were  made  to 
the  same  guardian,— Indeed,  ell  the  circum- 
stances,—point  to  the  conclusion  that  these 
two  mortgages  were  intended  to  be  concur- 
rent I  will  advise  ft  decree  In  accordance 
with  this  view. 
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<69  N.  J.  B.  310} 

CLAYTON  T.  CLAYTON. 

(Court  of  Cbaxteery  of  New  JeoKj.  Deb  16^ 

1899.) 

DIVOBCB— BILL  OF  REVIEW— DECRBB  SBT 
AfilDEi-MAHRIAOB  OP  DIVORCED  PARTY. 

1.  Where  a  hasband,  peoding  suit  for  divorce 
against  his  wife,  both  before  and  after  ob- 
taining a  divorce  on  the  ground  of  adulteryr 
xeckB  the  society  of  his  wife,  and  ashs  and  ob- 
tains his  marital  rights,  the  decree  will  be  set 
aside  on  a  bill  of  review  filed  by  (he  wife  as 
quickl;  as  reasonable  diligence  under  the  dr- 
cnmstances  requires,  though  the  husband  has  in 
the  meantime  contracted  another  marriage. 

2.  ComplatDant,  defendant's  divorced  wife,  was 
an  illiterate  person,  veiy  poor,  and  had  two 
cUIdren  to  support.  It  appeared  that  she  em- 
ployed three  different  attorneys  at  different  times 
after  her  husband  had  obtained  a  divorce  from 
her  for  adaltery,  to  obtain  some  redress  because 
the  husband,  while  the  bill  was  pending,  had  ex- 
ercised marital  rights.  Held  that  under  these 
circumstances,  she  exercised  reasonable  diligence 
in  filing  her  bill  of  review  in  less  than  a  year 
after  the  decree  was  signed,  though  the  hnsband 
had  in  the  meantime  contractedanotlfermarriage. 

Bill  Of  review  by  Uzzle  Clayton  against 
AJonzo  Clayton  to  review  a  decree  of  divorce. 
Decree  of  divorce  set  aside  and  anntilled. 

The  defendant  herein,  Alonzo  Clayton,  filed 
his  petition  for  divorce  against  his  wife,  Liz- 
zie Clf^ton,  the  complainant  herein*  on  April 
9.  1897,  charging  her  with  adultery.  Bbe  an- 
swered, denying  the  adultery,  and  the  cause 
was  broiqcht  to  trial  before  a  vice  chancier 
on  the  6th  of  July,  1897.  After  hearing  coun- 
sel, the  vice  chancellor  took  time  to  consider, 
and  subsequently,  on  the  28th  of  August, 
wrote  a  letter  to  the  respective  counsel  of 
the  parties,  stating  that  he  would  advise  a 
decree  for  the  petitioner.  Such  decree  waB 
presented  to  him  on  the  22d  of  December. 
1887,  and  was  advised  by  him.  and  was  filed 
on  January  10,  1898;  but  the  exact  date  of 
the  signature  of  the  chancellor  may  be  In 
doubt,  because  It  appears  from  an  Inspection 
of  the  flies  that  copies  were  sent  to  the  so- 
licitors on  January  28,  1898,  which  was,  pre- 
sumably, shortly  after  such  signature.  In 
December.  1898,  the  defendant,  the  wife  (the 
complainant  herein),  filed  a  petition,  which 
was  presented  by  a  different  solicitor,  for'  a 
rehearing;  and  upon  that  petition,  after  no- 
tice to  and  answer  by  the  defendant  herein, 
leave  was  granted  to  her  to  file  a  bill  of  re- 
view, which  was  done  on  the  22d  of  June, 
1899.  The  defendant,  Alonzo  Clayton,  an- 
swered, and  the  cause  was  brought  to  hearing 
on  the  15th  of  September,  1899,  and  the  evi- 
dence closed  on  December  13,  1809.  The  bill 
of  review  sets  forth:  That  on  Sunday  night, 
August  1,  1897,  less  than  four  weeks  after 
the  trial,  and  nearly  that  length  of  time  be- 
fore the  announcement  of  the  decision,  the 
husband  came  to  the  house  of  the  wife,  where 
she  was  living  by  herself  with  her  children, 
and  sought  to  have,  and  did  have,  sexual  In- 
tercourse with  her.  That  visit  to  the  wife 
by  the  husband  was  repeated  every  night  dur- 
ing tiiat  week,  on  which  occasions  he  sought 


to  have  sexual  Intercourse  with  her.  and  did 

have  sexnol  Ixrterconne  with  her.  That  In 
the  latter  part  of  Jannaxy.  188B,  on  tha  occft' 
■ion  of  the  dealfa  of  a  child,  be  again  came  to 
her  honse,  and  «p«t  tyro  nl|^  in  •ncce» 
aion  wltb  bar,  and  had  kzubI  Intraoouzae 
with  her.  And  that  at  that  time  ehe  did  not 
have  information  that  the  decree  for  divorce 
had  been  made  against  her.  These  facts  are 
denied  Ibe  answer,  and  the  cause  waa 
brought  to  hearing  th^eon. 

David  Harvey.  Jr.,  for  complalnai^ 
Charles  B.  Cbok,  for  defendant 

PITNBT,  V.  a  (after  Btadng  the  facta).  It 
was  not  contended  that  a  bill  of  review  waa 
not  the  propOT  remedy  of  the  wife  In  this  case, 
and  I  am  satisfied  that  it  is  the  proper  rem- 
edy.  Stoiy,  Bq.  PL  H  404,  412. 

The  proofs  show  the  f&llowing  state  ot  af- 
fairs: For  some  time  prior  to  the  trial  of  the 
original  canse^  in  July.  188T,  the  husband  bad 
been  allowing  his  wife  a  weekly  sum  of  six 
dollars  In  the  of  trade  at  a  provision 
store.  She  rented  a  tenement,  and  supported 
herself  and  three  children- by  manual  labor,— 
washing.  etc..--and  in  the  summer  time  ren^ 
ed  out  some  of  her  apartments  to  cheap  lodg- 
ers. These  were  persons  who  came  to  Asbury 
Park  for  the  summer,— some  of  them  to  work 
at  various  empl<vment8  there,  and  others  for 
vacation.  Shortiy  before  the  1st  of  August. 

1897,  the  husband  withdrew  the  credtt  given 
to  his  wife  at  tiie  provision  store,  and  stojj^ted 
his  weekly  support  On  the  night  of  the  1st 
of  August  he  came  to  the  bonse  late  in  the 
evening,  and  solicited  and  otrtained  from  bis 
wife  marital  rights  for  that  night  He  came 
the  next  night,  and  against  sotidted  marital 
rights,  and  she  refused  htm  nnlees  he  would 
renew  bis  weekly  allowance.  This  demand 
and  refusal  were  kept  up  for  almost  every 
night  during  the  week.  The  hnsband  denies 
In  the  most  .positive  maner  any  such  solicita- 
tion or  Uitervlew.  But  the  facts  are  sustain- 
ed, not  only  by  the  evidence  of  his  wife,  but 
by  that  of  four  credible  persons,  and  I  am 
constrained  to  believe  that  he  has  deliberately 
falsified  In  that  respect  On  the  7th  of  Aug- 
ust, 1897,  bis  wife  made  complaint  to  a  Justice 
of  the  peace  against  her  husband  for  non- 
support;  and  on  the  12th  the  Justice  Issued  a 
warrant  for  Clayton,  who  was  brought  before 
him  on  the  13th  or  14th,  confessed  his  delin- 
quency, and  entered  Into  security  for  the  pay- 
ment to  bis  wife  of  a  weekly  sum  of  money. 
How  long  that  payment  continued  does  not 
appear.   On  one  of  the  last  days  of  January, 

1898,  one  of  the  children  of  the  parties  died, 
and  notice  was  sent  to  the  husband,  who 
came  to  the  house,  and  stayed  there  moat  of 
the  time  till  after  the  funeral;  and  the  proof 
satisfies  me  that  he  slept  two  nights  with  his 
wife,  and  had  sexual  intercourse  with  her. 
This  he  also  denies,  though  be  admits  that  he 
did  sleep  In  the  bouse  on  that  occasion.  It 

;  remains  to  determine  what  effect  these  facts 
now  have  upon  the  decree  already  entered. 
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My  recollection  of  the  original  case  against 
tbe  wife  la  that  after  hearing  counsel  my 
mind  was  Id  doubt  as  to  what  disposition 
sboDld  be  made  of  the  cause;  that  I  held  It 
over,  had  the  evidence  written  oat,  and  came 
to  the  eonclosIoD,  not  wlthont  some  hesita- 
tion, that  the  case  of  the  petitioner  was  made 
out  In  fact,  while  I  felt  constrained  to  ad- 
vise the  decree,  I  also  felt  that  I  should  have 
been  much  better  satisfied  If  the  case  had 
been  clearer  on  the  evidence  than  It  was.  I 
am  now  well  satisfied  that  if  the  case  had 
been  opened  before  decree  signed,  and  evi- 
dence of  what  occurred  in  Angust,  1897,  had 
been  produced  before  me,  the  effect  upon  my 
mind  of  the  conduct  of  the  husband  would 
have  been  such  that  I  should  have  had  doubts 
whether  he  himself  believed  In  his  wife's 
guilt;  and  if  he  himself,  knowing  tbe  wit- 
nesses and  knowing  the  circumstances,  doubt- 
ed it,  or  did  not  thoroughly  believe  it,  the 
result  would  have  been  that  I  should  have 
advised  a  dismissal  of  the  petition,  quite  In- 
d^endent  of  the  question  of  condonation. 
Of  course,  the  deliberate  act  of  the  husband 
in  seeking  the  society  of  the  wife,  and  asking 
for  and  exercising  bis  marital  rights,  after  a 
full  disclosure  to  him  In  court  of  the  evidence 
of  her  previous  infidelity,  showed  that  he  did 
not  feel  that  be  had  been  Injured.  It  was  a 
complete  condonation  of  her  guilt.  She 
swears— but  in  that  she  Is  mistaken— that  she 
did  not  know  that  any  decree  had  been  en- 
tered against  her  until  after  her  child's  fuuer- 
aL  I  am  satisfied  that  she  did  hear  of  the 
dedsicm  of  the  cause  shortly  after  It  was  an- 
nounced to  her  counsel,  and  that  she  was  in- 
formed by  her  then  solicitor  that  the  decree 
bad  been  signed  shortly  before  her  child  died. 
In  her  bill  of  review  she  states  that  some 
time  after  tbe  proceedings  before  the  Justice 
she  called  upon  her  counsel  In  the  original 
cause,  who  Is  not  her  counsel  in  this  cause, 
and  stated  the  circumstance  of  her  husband 
going  back  to  her  and  enjoying  her  person, 
and  was  Informed  by  bim  that  It  was  too 
late  to  do  anything,  inasmuch  as  the  case  had 
been  decided  agahist  her.  Direct  proof  of 
this  particular  allegation  of  the  bill  of  re- 
view was  not.odlered  on  the  trial,  but  I  think 
that  it  may  be  inferred  from  other  facts 
clearly  proven  that  she  did  make  snch  com- 
munication to  her  connseL  In  fact,  the  de- 
velopments at  the  trial  show  that  the  com- 
plainant, for  some  reason,— probably  she  was 
mentally  unable,— did  not  put  her  present 
counsel  in  full  possession  of  all  the  facts,  and 
they  came  out  by  piecemeal  at  the  beadng. 
Certain  letters  from  her  original  counsel  to 
her  were  put  in  evidence,  which  show  that 
she  did  consult  that  counsel  frtHU  time  to 
time  before  the  decree  was  signed,  and  In- 
structed him  to  take  an  appeal  from  the  de- 
cree when  It  should  be  signed,  and  that  she 
paid  him  a  small  sum  of  money  on  account  of 
the  expense  of  such  appeal;  that  In  Novem- 
ber, 1887,  he  wrote  her  that  as  soon  as  the 
deowe  wu  algned  and  filed  be  would  ^oceed 


with  the  appeal.  In  Jaanary.  1888,  he  wrote 
her  that  the  decree  had  been  filed,  and  that 
tbe  appeal  could  now  be  taken,  and  asked  her 
to  send  him  more  money  for  ttiat  porpose. 
On  Febmaiy  8,  1888^  just  after  Uie  funeral 
of  her  child,  she  dladiaiged  her  then  counad; 
and  he  returned  to  her  a  pwtton  of  the  money 
she  had  paid  him.  aikd  stated  that  he  had 
withdrawn  the  appeal.  Now,  I  am  well  satis- 
fled  that,  while  she  was  not  asked  tbe  quea- 
tlon  on  the  trial  In  support  of  the  allegation 
that  she  made  known  her  marital  connection 
with  her  husband  to  her  then  counsel,  it  Is, 
as  I  have  said,  fairly  inferable  that  she  did 
do  so.  Shortly  after  February  8d  (how  soon 
does  not  appear,  but  I  am  satisfied  that  It 
was  during  that  month)  she  went  with  the 
few  dollars  (only  six  dollars)  which  were  re- 
turned to  her  by  her  previous  counsel,  to  an- 
other oiunsel,  Mr.  S.,  paid  him  the  six  dollars, 
and  laid  all  the  facts  before  him,  to  wit,  the 
marital  Intercourse  that  her  husband  had 
with  her,  and  employed  him  to  iffoceed 
against  her  husband.  He  undertook  the  em- 
ployment, and  promised  to  take  legal  meas- 
ures In  her  behalf.  But  he  did  not  do  so. 
He  frankly  and  properly  admitted  on  the 
stand  that  he  was  at  a  loss  what  to  do.  She 
was  poor,  had  very  little  money,  and  he 
thought  it  was  not  worth  while  to  go  far 
away  from  home  or  expend  much  time  or 
labor  upon  tbe  matter,  and  hoped  to  have  an 
Interview  with  the  vice  chancellor  who  heard 
the  cause,  and  get  from  him  some  sugges- 
tions as  to  what  course  should  be  pursued. 
The  complainant  called  upon  him  very  fre- 
quently, urging  him  to  proceed  with  the  mat- 
ter, but  he  failed  to  do  anything.  In  the 
meantime.  In  the  month  of  July,  1886,  she 
consulted  still  another  counsel,  a  Mr.  G., 
about  the  matter,  but  Just  what  advice  she 
received  from  him  does  not  appear.  In  tbe 
fall  of  1896~Ju8t  the  date,  he  cannot  fix— she 
finally  dlschai^ed  Mr.  S.,  and  he  returned  to 
her  the  money  that  she  had  paid  him.  She 
then,  shortly  after  that,  employed  her  pres- 
ent solicitor;  and  he  instituted  proceedings, 
first  by  petition  for  a  rehearing  of  the  cause, 
and  then,  upon  the  snggesti<Hi  of,  and  leave 
by,  the  court,  filed  the  bill  of  review.  In  the 
meantime  the  husband  had  married  a  second 
time,  and  the  defense  now  .made  Is  that,  the 
rights  of  another  person  having  intervened, 
the  wife  has  been  guilty  of  such  laches  as 
that  tbe  court  should  not  afford  her  relief. 
In  considering  this  defense  the  situation  and 
character  of  the  complainant  must  be  taken 
Into  consideration.  She  Is  an  extremely  Illit- 
erate and  generally  ignorant  person,  of  high 
temper,  and  having  an  ill-regulated  mind; 
very  poor,  with  herself  and  two  children  to 
support  by  her  manual  labor,  without  any 
aid;  and  hence  she  Is  not  to  be  hdd  to  the 
same  degree  of  diligence  and  care  of  her 
rights  that  a  more  Intolllgent,  sensible  per- 
son, with  command  of  sufficient  pecuniary 
means,  would  be  h^  I  think  the  case 
■hows  as  much  dfllgenee  aa  her  part  aa  can 


Digitized  by 


Google 


B42 


44  ATLANTIC  RBPOBTBB. 


be  reasonably  expected  from  a  person  of  her 
character  and  In  her  situation. 

My  Inference  from  tbe  whole  of  the  facts  Is 
that  the  complainant  did  not  herself  know 
what  effect  the  conduct  of  her  husband  had 
upon  her  rights,  as  a^ralnst  him;  and  I  doubt 
very  much  If  some  of  the  counsel  that  she 
consulted  fully  appreciated  Its  effect,  or  were 
able  to  devise  a  remedy  for  her  In  the  premis- 
es. It  la  evident  that  she  felt  wronged  and 
aggrieved  by  her  husband,  and  felt  that  In 
some  way  the  divorce  was  Invalidated,  and 
looked  about  In  every  direction  for  some  re- 
dress against  him,  and  was  glad  to  adopt  any 
measures  to  compel  him  to  do  her  Justice,  but 
never  succeeded  in  getting  proper  attention 
and  advice  until  she  met  her  present  solicitor. 
I  feel  constrained  to  acquit  her  of  laches,  la 
the  sense  In  which  that  word  is  used  In  connec- 
tion with  Intelligent,  capable  persons,  who  are 
able  to  take  care  of  themselves.  But  tbe  (act 
still  remains  that  no  legal  measures  were  tak- 
en on  her  behalf  until  the  month  of  December, 
1S9S,  nearly  a  year  after  the  decree  of  divorce 
was  signed,  and  In  the  meantime  her  husband 
had  married  again;  and  the  question  is  wheth- 
er her  right  under  a  bill  of  review.  If  filed  as 
quickly  as  reasonable  diligence  under  the  cir- 
cumstances requires,  is  affected  by  the  fact 
that  there  has  been  an  intermediate  marriage. 
N'ow,  the  statute  gives  all  persons  three  years 
within  which  to  appeal  tvom  any  decree  of  this 
court,  and  I  understand  the  law  to  be  that  a 
decree  of  divorce  Is  not  an  exception.  It  is, 
of  course,  not  open  to  dispute  that  a  decree'  In 
a  divorce  case  Is  appealable,  no  matter  whether 
for  or  against  the  divorce;  and  the  language 
of  the  114th  section  of  the  chancery  act  is  gen- 
eral,—that  "all"  final  decrees  are  subject  to  ap- 
peal for  a  period  of  three  years.  The  result 
of  that  statute  Is  that  in  a  contested  divorce 
case  any  person  intermarrying-  with  the  party 
procuring  the  divorce  enters  Into  that  relation 
subject  to  the  risk  of  an  appeal  being  taken 
at  any  time  within  three  years,  and  the  decree 
being  reversed.  What  the  effect  of  such  revers- 
al under  such  circumstances  would  be  upon  tbe 
status  of  the  second  wife  and  any  children 
bom  from  the  marital  Intercourse,  if  tbe  Inter- 
marrying took  place  a  reasonable  time  after 
the  signature  of  the  decree,  and  before  appeal 
taken,  it  is  not  necessary  to  determine.  Cer- 
tainly in  such  case  at  tbe  time  of  tbe  marriage 
tbe  divoi^ced  spouse  had  a  right  to  contract 
the  marriage  relation,  and  in  case  no  appeal  is 
taken,  or,  In  case  of  an  appeal.  If  the  decree  be 
affirmed,  the  marriage  must  be  held  to  take  ef- 
fect from  the  day  It  Is  entered  Into.  And  yet, 
as  I  have  observed,  it  seems  perfectly  well  set- 
tled, and  It  has  always  been  the  sentiment  of 
the  bar  of  this  state,  that  the  right  of  the  bl- 
ooming QMUse  to  the  continuance  of  tbe  mar- 
riage relation^  .with  all  Its  Incidents,  is  depend- 
ent upon  tbe  chances  of  an  appeal  being  tak- 
m,  and  the  decree  of  divorce  being  reversed. 
Now,  the  lady  who  has  Intervened  and  mar- 
ried the  defendant,  Clayton,  In  this  case,  enter* 
«d  Uito  those  celationi  subject  to  that  risk  for 


three  years;  and,  if  so,  I  cannot  see  that  It  It 
any  hardship  upon  her  to  subject  her  to  tbe  risk 
of  a  bill  to  review  the  decree  that  was  made 
within  a  less  time  than  three  years.  She  Is. 
In  law,  presumed  to  be  aware  of— First,  the 
danger  of  an  appeal;  and,  second,  the  danger 
of  a  bill  of  review.  I  will  therefore  advise  a 
decree  that  tbe  decree  of  divorce  In  this  caae 
be  set  aside  and  annulled.  The  defendant 
must  pay  the  complainant*!  coata.  tiuHvASag  a 
counsel  fee  ot  |50. 


(U  N.  J.  L.  159) 

STATE  (DUEBBL.  Prosecutor)  v.  VANDBH- 

BILT  et  al. 
(Supreme  Conrt  of  Xew  Jersey.   Not.  21.  1890.) 
APPBAL-REVIBn?. 

He  supreme  court.  In  reriewlDg  s  judgment 
of  the  oourt  of  commoo  pleas,  rendered  by  It  on 
an  appeal  from  the  district  court,  can  only  de- 
termine errors  of  law.  It  can  neither  tetiT  the 
cause  upon  the  merits,  nor  dedde  npon  tbe 
weight  of  evidence. 
(Syllabus  by  the  Court) 

Certiorari  to  court  of  common  pleaa.  Hod- 
son  county. 

Certiorari  by  the  state  on  the  proaecation 
of  Frederick  Duebel  against  Bdmnnd  D.  VBn« 
derbUt  and  others  to  recover  a  Judgment  Af- 
firmed. 

Argued  June  term,  1809,  before  DEFUB, 
GUMMERB.  and  LUDLOW.  JJ. 

Wm.  M.  Dougber^,  for  pnwecntor.  ifmegh 
S.  Perry,  for  defendants. 

GUMMBRE,  J.  This  writ  brings  up  tor 
review  a  Judgment  of  the  court  of  common 
pleas  of  Hudson  county,  entered  after  a  trial 
de  novo  on  an  appeal  from  the  Hoboken  dis- 
trict court,  taken  In  accordance  with  the  prac- 
tice which  prevailed  prior  to  the  revision  of 
the  district  court  act  In  1888.  There  were 
attached  to  the  return  made  to  this  court  notes 
ot  the  testimony  taken  on  the  trial  ot  the  ap- 
peal, and  the  reasons  on  which  the  prosecutor 
relies  for  a  reversal  of  the  Judgment  are  based 
upon  the  facta  which  he  insists  must  be  de- 
duced from  that  testimony.  It  Is  not  the 
province  of  this  court.  In  reviewing  the  Judg- 
ments of  the  court  of  common  pleas  In  appeal 
cases  to  retry  the  cause  upon  the  merits.  It 
can  neither  determine  disputed  questions  <tC 
fact  nor  consider  tbe  weight  of  evidence. 
Jeffrey  v.  Owen,  41  N.  J.  Law,  260;  Brittoa 
V.  McDonald,  43  N.  J.  Law,  601;  Sloan  r. 
Wills,  44  N.  J.  Law,  581;  Roebers  v.  Rem- 
boff,  65  N.  J.  Law,  478,  20  Ati.  860;  Sban- 
gnuole  V.  Ohl,  58  N.  J.  Law.  559,  84  AU.  7B6. 
The  facts  found  by  tbe  court  below  must  be 
either  agreed  upon  by  the  parties,  or  be  set- 
tled by  that  court,  and  retomed  here  by  It 
in  re^ionse  to  a  rale  to  certify  tbe  facts. 
South  Brunswick  v,  Cranbury,  52  N.  J.  Law, 
300.  19  AtL  787.  No  such  practice  has  be^ 
followed  la  the  case  before  us,  but  Instead, 
the  prosecutor  has  appended  to  the  return 
notes  tt  the  testimony  taken  at  tbe  trlaL 
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Sndi  note*  cannot  be  looked  at  by  this  court 
Lloyd  T.  BlcbniaD,  57  N.  J.  Law,  887,  30  AtL 
482.  Ad  no  error  appears  upon  the  face  of 
tbe  record,  and  as  we  have  not  before  us  the 
facts  (ojnd  by  the  lower  court,  and  upon 
whl<A  Its  ladgment  la  based,  that  Judgment 
must  be  afflnned. 


<S4  N.  J.  L.  i«0 

KIPP  T.  SALYER. 
(Sopreme  Oonrt  of  New  Jergey.  Nov.  21,  1800.) 

ATTACHMBNT— ORODNDB— BTIDEMCB. 

A  writ  Of  attachmoit  waa  luned  agahiat  tbe 
pruper(y  of  tbe  defendant,  on  an  allegation  that 
■he  had  transferred  a  cntain  portion  of  her  es- 
tate with  intent  to  defraod  her  creditors.  ff«W, 
that  the  proofs  offered  in  support  of  tbe  allega- 
tion did  not  justify  the  condosiou  that  such 
transfer  was  fraudulent,  and  that  thereCore  the 
writ  should  be  quashed. 
(Syllabus  by  tbe  Court.) 

Action  by  Walter  A.  Klpp  against  Lizzie 
Salyer.  Rule  to  show  cause  why  writ  of  at- 
tachment should  not  be  quashed.  Writ  of 
attachment  set  aside. 

Argued  June  term.  1899,  before  DEPUB, 
GUMMERE,  and  LUDIX)W,  JJ. 

Oharles  D.  Thompson,  for  plaintiff.  CoUe 
ft  Swaya^  for  defendant. 

GUMMERE,  J.  The  supplement  to  the  act 
to  regulate  the  practice  of  courts  of  law,  ap* 
proved  February  25,  1896,  provides  tliat,  in 
all  cases  In  which  a  capias  ad  respondendutn 
might  Issue  against  a  defendant  In  any  action 
upon  contract,  the  court,  or  a  Judge  thereof, 
~or  a  supreme  court  commissioner,  may,  at  the 
request  of  the  plaintiff,  upon  filing  the  affi- 
davits required  as  a  foundation  for  an  order 
for  ball,  award  a  writ  of  attachment  agalhst 
the  lands,  tenements,  etc.,  of  the  defendant, 
and  that  the  practice  and  procedure  in  re- 
lation to  the  issue,  levy,  and  return  of  such 
writ,  and  the  vacation  thereof  when  improp- 
erly Issued,  shall  be  the  same  as  In  eases  of  at- 
tachment against  nonresident  debtors.  2  Gen. 
St  p.  2602.  The  plaintiff  in  this  case,  being 
tbe  holder  by  assignment  of  a  certain  bond 
made  by  the  defendant  to  one  Edward  Sal- 
yer, on  which  there  Is  due  the  sum  of  $4,228, 
made  an  application  under  the  above  statute 
to  a  supreme  court  commissioner  for  a  writ 
of  attachment  against  the  defendant,  on  the 
ground  that  she  had  assigned,  removed,  and 
disposed  of  her  proper^  with  Intent  to  de* 
fraud  her  creditors.  The  commissioner,  con< 
celving  tba<t  the  affidavits  presented  by  the 
plaintiff  In  support  of  his  application  justlQed 
the  charge  of  fraud,  ordered  the  attachment 
to  issue.  The  defendant  now  seelis  to  quash 
tbe  writ,  as  Improvldently  allowed.  Our 
prac^ce  act  authorizes  the  Issuance  of  a  ca- 
pias ad  respondendum,  in  any  action  foonded 
upon  contract  upon  proof  that  the  defendant 
has  assigned,  removed,  or  disposed  of  his 
property  with  the  Intent  to  defraud  his  cred- 
itors; and  It  is  admitted  that  the  allowance 
of  the  writ  of  attachment  in  this  case  was 


Justified  nnder  the  statute  of  1896,  provided 
the  facts  In  the  case  Justified  the  conclusion 
that  the  defendant  had  disposed  of  her  prop- 
erty with  Intent  to  defraud  her  creditors. 
That  suc^  a  conclusion  is  Jostlfied  by  the 
proofs,  however,  is  denied  by  the  defendant 
and  It  la  on  this  ground  that  she  seeks  to 
have  the  attachment  quashed.  The  affldBvita 
upon  which  the  plaintiff  sought  for  and  ob- 
tahied  the  writ  and  the  testimony  taken  on 
this  rnle,  disclosed  tbe  following  pertinent 
facts:  The  bond  In  suit  wac  made  by  the 
defendant  to  her  father-in-law  in  the  year 
1880,  payable  one  year  after  date,  and  was 
secured  by  a  mortgage  on  certain  real  estate 
of  the  defendant  which  was  at  tbe  time  sub- 
ject to  a  prior  mortgage,  and  upon  which  the 
mortgagee  then  resided.  These  two  mort- 
gages comprised  at  that  time,  and  up  to  the 
time  of  the  alleged  fraudulent  transfer  of  her 
property,  all  of  the  Indebtedness  of  the  de- 
fendant After  the  execution  of  the  bond  and 
mortgage,  the  mortgagee  continued  to  remain 
upon  the  mortgaged  premises  until  his  death, 
which  occurred  in  1885.  No  administration 
upon  his  estate  was  taken  ont  nntll  1897,  12 
years  after  his  death,  and  during  all  that 
time  no  aittempt  was  made  to  enforce  the 
paynjent  of  the  principal  or  the  Interest  upou 
the  defendant's  debt.  Tbe  same  Is  true,  also, 
of  the  mortgage  which  was  upon  the  [Hroperty 
at  the  time  of  the  execution  of  the  bond  now 
in  suit  In  1893,  and  again  in  1894,  the  de- 
fendant gave  to  her  daughter  certain  moneys 
which  she  had  received  from  the  estate  of  her 
father,  and  by  doing  so  she  left  herself  unable 
to  pay  her  Indebtedness  In  full.  Three  years 
after  the  last  gift  to  her  daughter,  adminis- 
tration was  taken  out  upon  the  estate  of  the 
deceased  mortgagee,  and .  a  bill  to  foreclose 
was  filed,  which  resulted  In  the  sale  of  the 
mortgaged  premises  for  the  satisfaction  of 
the  mortgage.  The  amount  produced  by  this 
sale  was  far  short  of  the  principal  and  Inter- 
est due  upcm  the  mortgage.  Shortly  after  the 
sale  the  administrator  assigned  the  bond  to 
the  plaintiff,  who  thereupon  Instituted  this 
action.  We  do  not  think  that  these  facts 
Justify  the  conclusion  that  the  gifts  by  the 
defendant  to  her  daughter  In  1893  and  1894 
were  made  for  the  purpose  of  defrauding 
creditors.  At  that  time  the  plaintiff's  bond, 
and  also  the  prior  mortgage  above  referred 
to,  had  been  due  and  payable  for  a  period  of 
12  years,  during  all  of  which  time  no  demand 
had  ever  been  made  upon  the  defendant  for 
payment  We  think  that  the  failore  of  the 
parties  who  were  entitled  to  call  for  the  pay- 
ment of  this  money  to  do  so,  makes  it  more 
prot)abIe  that  the  defendajit  supposed  the  in- 
debtedness would  never  be  enforced  against 
ber,  than  that  she  intended  to  defraud  the 
parties  who  would  ultimately  be  entitled  to 
the  payment  of  these  debts,  by  making  the 
gifts  to  her  daughter,  the  honesty  of  which  Is 
now  challenged.  Fraud  is  never  presumed, 
but  must  always  be  proved,  and  the  burden 
of  proof  rests  on  the  party  asserting  ita  ex- 
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Mttice.  In  onr  Jndgment,  the  plalnUfl  bi 
this  case  failed  to  discharge  hlmaelt  of  that 
burden.  The  conclusion  which  we  bare 
reached  upon  the  facts  makes  It  unnecessary 
to  consider  or  determine  the  Interesting  legfU 
Question  presented  by  the  case,  namely, 
whether  under  the  act  of  February  26,  1886, 
a  writ  of  attachment  can  be  sued  out  against 
the  estate  of  a  f^e  sole.  The  writ  of  at- 
tachment will  be  set  aside,  with  costs  to  the 
dtfendant 


(M  N.  J.  L..  ZIS) 

ROGERS  T.  KERSHAW. 

(8iq>reme  Court  of  New  Jersey.  Xor.  14,  1899.) 
CBBTIORARI-QVB»TI0N  OF  FACT—RBVIBW. 

In  actions  for  slaoder  or  libel  brought  in  a 
district  court,  and  appealed  to  the  common  pleas, 
where  the  defense  is  that  the  commanication  was 
pririleged,  and  it  appears  the  privilege  Is  one 

Soalified  by  the  condition  that  the  commuuica- 
on  most  have  been  bona  fide  and  without  ex- 

Kress  malice,  a  mixed  question  of  law  and  fact 
I  presented,  the  dedsion  of  which  wHl  not  be 
reTiewed  on  certiorari  if  there  be  any  evidence 
to  support  it. 
(Syllabus  by  the  Court) 

Certiorari  to  court  of  common  pleas,  Pas- 
saic county. 

Action  by  Joseph  Rogers  against  John  Ker- 
shaw. Judgment  for  plalntifC,  and  defendant 
brings  certiorari.  Affirmed. 

Argued  June  tenn.  1880,  before  DIXON  and 
COLLINS,  JJ. 

Michael  Dunn,  for  plaintiff  in  certiorari. 
John  W.  Harding,  for  defendant  In  certiorari. 

OOIjIjINB,  J.  The  certiorari  In  this  cause 
xcmoves  a  judgment  of  the  Passaic  common 
pleas  tm  an  appeal  from  the  district  court  of 
Paterflon,  taken  at  a  thne  when  the  statute 
permitted  such  an  appeal,  and  tried  without 
a  Jury,  The  state  of  demand  has  two  counts, 
—the  one  for  slander,  and  the  other  for  UbeL 
The  count  for  slander  Is  for  the  first  time 
Challenged  In  this  court,  and  should  there* 
foze  not  be  condemned,  but  should  be  amend- 
ed, If  need  be.  While  not  artificial,  the  connt 
la  sufficient  for  a  district  court,  where  no 
great  particnlarltr  In  pleading  should  be  ex- 
acted of  suitors.  The  count  for  libel  was 
properly  held  unexceptionable  In  the  court 
below.  The  only  argnaUe  cause  assigned  for 
reversal  Is  that  the  communications  were 
priTl^ted.  There  was  erldence  to  snstaln 
the  first  connt  by  proof  of  words  spoken.  In 
substance^  as  laid,  when  the  occasion  could 
not  hare  been  privileged;  but.  If  we  consider 
snly  the  ocoaslcHi  to  wbkb  the  plaintiff  In  cer- 
tiorari sedu  to  limit  tlie  communications  In- 
tended by  the  pleader,  still  we  cannot  dls* 
tnrb  the  Judgment  The  claim  Is  that  sucA 
occaskoi  was  the  protest  of  tiie  plaintiff  In 
oottorail,  as  a  cHlsen  and  taxpayer,  to  the 
mayor  of  the  <dty,  against  the  proposed  ap- 
polntment  -as  poUoeman  of  the  d^endant  In 
certiorari.  The  communication  was  at  first 
Terbal,  and  then,  at  the  mayor's  reqaest  was 


embodied  in  an  affidavit  The  prlril^  of  a 
dtizm  to  be  heard  aa  to  the  fitness  of  a  pend- 
ing appointment  to  municipal  employment  la 
qualified  by  the  cmdltion  that  his  unfavora- 
ble  statement  shall  be  bona  fide,  and  without 
express  malice.  Odger,  Lib.  ft  Bland.  227. 
Thus,  a  mixed  question  of  law  and  fact  was 
presented  to  the  judge  for  decision.  On  re- 
view by  certiorari  of  the  judgments,  original 
or  apellate,  of  the  courts  of  common  pleas, 
which  are  courts  of  general  jurisdiction,  this 
court  win  not  reverse  a  condoslon  Involving 
a  determination  of  facts.  If  legally  warranted 
by  any  evidence.  .  Tewkabnry  v.  Branchburg, 
44  N.  J.  Law,  695;  Roehers  v.  Remhofl,  5S 
N.  J.  lAW,  475.  26  AtL  860;  Shangnnole  v. 
Ohl,  08  N.  J.  Law,  567,  M  Aa  756;  Honman 
V.  Schnlster,  00  N.  J.  law,  1S2,  36  AtL  776. 
In  this  case,  on  the  proofs  laid  before  ns, 
there  was  legal  warrant -f or  the  decision;  and 
the  judgment  mnat  be  aflbme^  with  coats. 


(M  N.  J.  u  im 

ffTAOX!  (BOWLBT,  Prosecutor)  v.  MATOB. 

ETC.  OF  DOTBB. 

(Sopreme  Court  of  New  Jersey.   Nov.  13,  1880.) 

GBBTIORARI— DISMISSAL-DISSOLUTION  OF 
UUNICIPALITT. 

-    A  certiorari  was  Issued  against  a  dty  eor- 

S oration  pending  proceedings  by  goo  warranto  to 
iasolve  It,  and  before  the  certiorari  was  brought 
to  a  hearing  a  judgment  of  ouster  was  rendered, 
and  the  municipal  government  passed  into  the 
control  of  a  previously  existing  town  corpora- 
tion. Held,  that  Judgment  should  not  be  pro- 
nounced on  the  certiorari  unless  tiie  town  corpo- 
ration was  brought  into  court,  and,  the  prose- 
cntor  having  (ailed  to  bring  it  in  before  the  hear- 
ing, the  certiorari  should  oe  dismissed. 
(Syllabus  by  the  Court.) 

Certiorari  by  the  state,  on  the  prosecution 
of  Charles  W.  Bowlby,  against  the  mayor 
and  city  council  of  Dover,  to  set  aside  a  reso- 
lution of  such  coundL  Dismissed. 

Argued  June  term,  1888.  before  OOLLENB 
and  DIXON,  JJ. 

EL  I.  Cooper,  for  prosecutor.  J.  J.  Neigh* 
hour,  for  defendant 

DIXON,  J.  This  certiorari  was  issued  to 
set  aside  a  resolution  of  the  council  of  the 
dty  of  Dover,  passed  February  14,  1888,  re- 
moving the  prosecutor  from  the  office  ot  chief 
of  police  of  the  dty,  to  which  he  had  been 
appointed  nndtf  "An  act  authorldng  any 
town,  town^lp  or  borou^  or  part  thereof, 
containing  a  population  exceeding  five  thon- 
aand  Inhabitants,  to  Incorporate  as  a  dty,  aft- 
a  a  vote  of  the  people,  and  providing  (or  the 
government  and  powers  of  sndl  dty."  ap- 
proved March  22,  1895.  It  appears  that  In 
pursuance  of  this  act  the  municipality  Incor- 
porated by  "An  act  to  incorporate  Dover," 
approved  April  1.  1868,  and  designated  as 
"The  Mayor,  Recorder,  Aldennra  and  Com- 
mon Gonndlmen  of  Dover,**  attempted  In  May, 
1886,  to  become  a  dty,  and  for  that  purpose 
formed  Itself  Into  a  corporation  known  as 
"The  Mayor  and  Cltj  Council  of  Dover."  and 
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aammed  the  powers  cupposed  to  be  conferred 
t>7  the  aforementioned  act  of  1896.  There* 
after,  in  May^  1897,  the  council  of  thia  cotiw- 
ratlon  elected  the  prosecutor  to  be  chief  of 
police  of  the  city,— en  office  which  existed.  If 
at  all,  only  by  Tlrtue  of  that  statute.  It  far- 
ther appears  that  on  an  information  In  the 
nature  of  quo  warranto  filed  by  the  attorn^ 
general  against  the  dty  corporation  in  Decem- 
ber, 1897,  the  act  of  1895  was  declared  to  be 
unconstitutional,  and  a  Judgment  of  ouster 
was  rendered  against  the  defendant  Pending 
these  proceedings  this  writ  of  certiorari  was 
Issued.  These  facts  make  it  evident  that  the 
corporation  now  In  control  of  the  municipal 
goTemment  of  Dover  most  be  that  created  by 
the  act  of  1839,  and  no  Judgment  against  the 
municipality  should  be  pronounced  without  the 
presence  of  that  corporation  In  court  It  has 
not  been  made  a  party  to  this  cause.  More- 
over, it  would  seem  that  the  Judgment  of 
ouster  rendered  against  the  city  corporation 
necessarily  terminated  all  right  to  public  of- 
fices which  formed  part  of  the  city  govern- 
ment and  could  exist  only  as  a  part  thereof. 
Such  wds  the  office  of  the  prosecutor.  We 
ttiink  the  writ  of  certiorari  should  be  dismiss- 
ed for  want  of  the  necessary  party,  but  witb- 
oat  cost& 


(C4  N.  J.  L.  48) 

STATE  V.  HAM. 

(Supreme  Coort  of  New  Jersey.  Nov.  13,  1890.) 

■TATDTBS-BSPBAL-INTOXICATINO  XJQITOBa- 
II^EQAIi  SAI.B. 

1.  The  twelfth  section  of  the  WertB  law  (2 
Geo.  St  p.  1813,  pi.  142)  Ii  not  hiconaiatent  with 
wrHon  OS  of  the  act  of  1898  (Laws  1898,  p. 
812),  and  is  not  thereby  repealed. 

2.  Where  an  indictment  alleges  an  illegal  sale 
of  UQnor  to  have  been  made  In  one  nranldmllty, 
proof  that  the  sale  was  made  In  another  mnnici* 
pality  will  not  Justify  a  convtetloD. 

(fllyUftbiiB  hr  th*  Coort) 

Brror  to  court  of  aturter  sesshnu;  Moih 
mOQ^  county. 

WllUan  R.  Ebm  was  convicted  of  an  Illegal 
■ale  of  Intoxicating  Uqnon,  and  brings  error. 
Reversed. 

Argned  June  term,  1899,  btfore  the  CUIBF 
JUSnOB  and  VAN  STCKBIi,  aARRISON, 
and  LIPPINGOTT,  JJ. 

B.  Ten  Broeck  Stout,  for  plaintiff  In  wror. 
Wilbur  A.  Helsley,  for  the  State. 

VAN  SYCKBL,  J.  The  defendant  was  In- 
dicted under  section  12  of  the  Werts  law 
(2  Gen.  St  p.  1813,  pi.  142),  passed  March  20, 
1889.  Section  142  provides  that  it  shall  be 
lawful  for  druggists  to  sell  liquor  by  less 
measure  than  one  quart  without  license,  if 
compounded  or  sold  ui>on  the  prescription  of 
a  reputable  physician,  and  declares  that  a 
sale  contrary  thereto  shall  constitute  the  of- 
fense of  keeping  a  disorderly  house.  The 
sixty-sixth  section  of  the  act  of  1898  (Laws 
1S9S.  p.  S12)  provides  that  It  shall  not  be 
lawful  for  any  person,  without  license,  to  sell 


In  less  qnantity  than  one  quart  except  such 
as  shall  be  compounded  and  intended  to  be 
used  as  medicine.  This  is  not  Inconsistent 
with  the  provision  of  the  twelfth  section  of 
the  act  of  18^.  It  excepts  from  Its  opera- 
tion liquor  In  less  quantity  than  one  quart 
compounded  and  Intended  to  be  used  as  med- 
icine, but  still  leaves  In  force  the  provision 
of  the  act  of  1880,  requiring  the  sale  by  a 
druggist  to  be  upon  the  prescription  of  a  rep- 
utable physician.  It  was  substantially  a  dec- 
laration by  the  lawmaker  that  the  law  of 
1898  was  not  hitended  to  apply  to  a  sale  of 
liquor  compounded  and  intended  to  be  used 
as  medicine,  but  that  as  to  such  a  sale  the 
law  of  1889  shall  remain  unchanged.  Brooks 
T.  State  (N.  J.  Sup.)  43  AtL  701.  The  lndlc^ 
ment  was  therefore  correctly  framed,  onder 
the  twelfth  section  of  the  Werts  law,  in  ac- 
cordance with  the  Daly  act  (1  Oen.  St.  p. 
1101,  pi.  278),  which  requires  the  indictment 
to  be  for  selling  without  license  bot  pro- 
vides that  the  punishment  shall  be  that  pre- 
scribed for  keeping  a  disorderly  house.  The 
offender  Is  subject  to  punishment  under  sec- 
tion 192  of  the  crimes  act,  and  not  under  sec- 
tion 60. 

The  Indictment  charges  that  the  Illegal  sale 
was  made  In  the  township  of  Neptune.  The 
evidence  is  that  the  sale  was  In  Asbury  Park, 
without  any  evidence  to  show  that  Asbury 
Park  is  part  of  the  township  of  Neptune. 
By  P.  L.  lS97,  ,p.  108,  It  appears  that  As- 
bury Park  was  Incorporated  as  a  city  on  the 
2Qth  of  March,  1897,  the  act  taking  effect  Im- 
mediately. While  that  act  provides  no  form 
of  government  for  Asbury  Park,  It  Is  left  to 
adopt  a  form  of  government  under  the  gen- 
eral laws  applying  to  cities,  and  we  think, 
therefore,  the  presomptlon  should  be  that  It 
has  adopted  a  govenunent  In  accordance 
with  the  laws  of  the  srtate,  and  that  It  la  a 
city  in  fact  and  In  name.  Under  the  case  oi 
Buck  V.  State.  61  N.  J.  Iaw,  526,  39  AO.  919 
the  failure  to  prove  that  the  crime  was  com 
mitted  in  the  township  of  Neptune,  as  al- 
leged In  the  Indictment  Is  fatal.  TtM  Judg- 
ment should  therefore  be  set  aside. 


(M  N.  J.  L.  W) 

BUBB  V.  PENNSTIiVANIA  B.  00. 

(8opr«De  Oonrt  of  New  Jersey.  Nov.  13;  1899.> 

CARRiaRS— INJtmT   TO  PASSBNOBR-CON- 
TRIBUTORT  NBOLIQBNCB. 

1.  It  is  not  negligence  per  se  In  a  passrager  In 
a  railroad  car  to  leave  tus  ssat  and  psss  to  an- 
other part  of  the  car. 

2.  If  it  appears  that  the  passeuKer  Incnra  ad- 
ditional risB  of  injury  by  leaving  his  seat  or  If 
he  selects  a  time  for  doing  so  when  there  Is 
necessarily  Increased  violence  in  the  mov«nent 
of  the  car,  then  he  is  under  a  duty  to  use  such 
care  for  bla  safety  as  a  prudent  person  would 
under  the  drcnmstancet,  and  failure  to  do  so 
would  charge  him  with  omtrtttiitory  neghgrace. 

3.  If  there  are  no  more  violence  and  lurdiina 
than  ordinarily  attend  the  starting  of  a  raUroad 
train,  the  Jury  cannot  draw  from  thorn  the  In- 
ference that  the  eompnuy  was  negltRent:  but, 
when  extraordlnaiy  violeace  is  sbowo,  then  the 
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eompanr  !■  called  opon  to  Aaw  Out  dot  cu* 
wu  med  to  prerent  tt 
(Srllabai  br  the  Coort) 

AcUoo  1^  Anna'  R.  Burr  agalmrt  the  Penn- 
sylranla  Ballroad  Company.  Verdict  for  plain- 
tiff. Rule  to  Bhow  came  why  verdict  sbonld 
Dot  be  set  aside.   Rule  discharged. 

Argued  June  term,  ISOO,  before  the  CHIEF 
JUSTICE,  and  VAN  SYOEEL.  OABBISOM. 
and  LIPPINCOTT,  JJ. 

Uark  B.  Sooy,  for  plaintiff.  A.  H.  Strong 
and  J.  H.  Oaskdl,  for  defendant 

VAN  SYCKEIL,  J.  This  action  was  brought 
to  recover  compensation  for  Injuries  sustained 
by  the  plaintiff  while  a  passenger  on  a  train  of 
the  defendant  company,  by  being  thrown  down, 
88  Is  alleged,  by  the  motion  of  the  train  in 
starting  from  the  station  at  Barnegat  Pier, 
while  she  was  In  the  act  of  changing  her  seat 
from  one  side  of  the  car  to  the  other  for  the 
purpose  of  looking  ont  of  the  window.  In  the 
trial  court  the  plaintiff  recovered  a  verdict  for 
$7,208.  A  rule  to  show  cause  was  granted 
why  the  verdict  should  not  be  set  aside.  The 
reasons  relied  upon  by  the  defendant  company 
to  make  the  rule  absolute,  so  far  as  they  are 
deemed  material,  will  be  considered. 

The  first  reason  relied  upon  Is  that  there 
was  no  evidence  from  which  the  Jury  could  be 
permitted  to  find  any  negligence  on  the  psrt  of 
the  company.  The  evidence  on  fbe  part  of  the 
plaintiff  was  that  her  fall  was  caused  by  a 
very  violent  and  nousual  lurch  of  the  car  back- 
ward and  forward.  Some  of  the  trainmen  tes- 
tified that  there  was  no  unusual  movement  of 
the  car.  It  was  therefore  properly  left  to  the 
Jury  to  settle  this  question  of  fact 

The  second  reason  presented  Is  that  the 
court  erred  In  leaving  It  to  the  Jury  to  find 
whether  the  defendant  owed  any  duty,  and,  If 
so,  what  duty,  to  the  plaintiff.  What  the 
court  said  In  that  part  of  the  charge  was  not 
unfavorable  to  the  defendant,  and  could  not 
have  misled  the  Jury,  because  the  court  char- 
ged expressly  that  tt  was  for  the  plaintiff  to 
prove  by  a  preponderance  of  evidence  that 
what  happened  on  that  occasion  was  some- 
thing out  of  the  ordinary;  that.  If  the  Jury 
failed  to  find  that  the  fact  was  that  some- 
thing eztraordtoary  occurred  to  Injure  the 
plaintiff,  then  the  plaintiff  had  no  case,  and 
the  verdict  should  be  for  defendant.  The 
charge.  In  substance,  was  that.  If  there  ;rere 
no  more  violence  and  lurching  than  ordinarily 
attend  the  starting  of  a  train,  the  Jury  could 
not  draw  from  It  any  Inference  that  the  com- 
pany had  been  guUty  of  negligence;  that  It 
was  not  until  extraordinary  lurching  and  vkh 
lence  were  shown  that  negligence  could  be 
presumed,  and  the  defendant  be  called  upon 
to  show  due  care  to  prevent  It  Taking  the 
entire  charge  we  think  that  no  Injustice  In 
this  respect  was  done  to  the  defendant 

The  thlfid  reason  Is  that  the  plaintiff  was 
guilty  of  contributory  negligence;  and  this  in- 
volves the  question  whether  It  was  negllgmce 


per  se  In  the  plaintiff  to  leave  her  seat  and 
cross  over  to  the  other  side  of  the  car.  The 
proposition  that  no  liability  attaches  to  the 
company  for  Injury  received  by  a  passenger 
while  changing  bis  seat  or  walking  in  the  car. 
Is  without  reason  or  authori^  to  support  It 
Passenger  cars  are  equipped  with  water-cool- 
ers, with  water-closets  for  the  convenience  of 
passengers,  and  witli  windows  specially  adapt- 
ed to  view  the  country  through  which  the 
train  passes.  Beautiful  scenery  is  much  relied 
upon  to  attract  business  to  railroads.  To  aay 
that  the  passenger  cannot  rightfully  change 
his  seat  during  his  trip  Is  to  affirm  that  the 
company  may  invite  passengers  to  do  so  for 
various  purposes,  without  any  1^1  liability 
for  the  Injury  which  It  may  Inflict  upon  them 
by  its  carelessness.  In  Stnrdivant  v.  Railway 
Co.  (Tex.  Civ.  App.)  27  S.  W.  170,  the  court 
ruled  that  while  a  passenger  must  not  nnnec- 
eesarlly  expose  himself  to  risk  and  danger 
while  on  a  train,  yet  he  cannot  be  expected 
constantly  to  remain  in  his  seat.  The  same 
view  was  taken  by  the  Massachusetts  supreme 
court  In  Bardon  v.  Railroad  Co.,  121  Mass. 
420,  where  the  court  says  that  where  a  pas- 
senger leaves  his  seat  and  Is  Injured,  It  Is  a 
question  for  the  jury  whether  he  was  In  tfye 
exercise  of  reasonable  care.  This  Is  In  Une 
with  the  decision  of  the  court.of  errors  and  ap- 
peals In  this  state  In  Traction  Co.  v.  Tbalhelm- 
er,  59  N.  J.  Law,  474,  37  Atl.  132,  that  a  pas- 
senger may  leave  his  seat  In  a  trolley  car 
while  It  Is  in  motion,  and  walk  towards  the 
door,  for  the  purpose  of  being  ready  to  alight 
when  the  car  is  stopped.  See,  also,  2  Wood. 
By.  Law,  p.  1162,  The  court  properly  char- 
ged the  jury  that  a  passenger  who  changes  bla 
seat  assumes  the  duty  of  using  reamnable  care 
to  avoid  tbose  rlslis  which  he  Incurs  by  chan- 
ging his  seat  and.  If  there  was  inawaaed  riak. 
he  mxist  use  such  reasonable  care  as  prudeooe 
would  dictate  to  protect  fainwelf  from  Injury 
by  the  Increased  danger. 

There  was  no  substantial  error  In  the  trial 
of  the  cause,  and  the  verdict  was  not  so  clears 
ly  against  the  weight  of  evidence  that  this 
court  will  be  Justified  In  Interfering  with  the 
finding  of  the  Jury  on  these  questions.  The 
Jury  having  been  instructed  that  it  must  And 
for  the  defendaht  unless  tiieie  was  a  prepon- 
derance of  proof  that  there  was  extraordinary 
violence  In  starting  the  train.  It  must  be  pre- 
sumed that  the  jury  credited  the  evidence  on 
the  part  of  the  plaintiff  in  that  respect;  and, 
no  evidence  being  submitted  by  the  defendant 
to  show  that  such  violence  was  unaroldable 
In  the  exercise  of  due  care  on.  Its  part  the 
plaintiff  was  entitled  to  a  verdict. 

The  only  question  remaining  to  be  consider- 
ed is  whether  the  damages  are  excessive.  l!tie 
plaintiff,  at  the  time  she  received  her  injury, 
wds  48  years  old.  The  evldoice  warranted 
the  Jury  In  finding  that  she  was  receiving  a 
salary  of  ¥430  a  year  as  school  teacher;  tbat 
she  was  subject  to  considerable  expense  for 
medical  attendance  and  nursing;  that  she  was 
enduring  much  phytical  and  mental  suffering 
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by  reason  of  the  Injury;  that  she  was  conflned 
to  her  bed,  and  aiiAble  to  sit  up,  from  August 
ao,  1887.  to  the  latter  part  of  Norember,  1897, 
In  a  Tery  closely  confined  and  uncomfortable 
poaldon;  that  she  was  unable  to  leaTe  her 
room  until  the  following  February;  that  she 
Is  stUl  obliged  to  go  on  crutches,  sufters  pain, 
and  is  probably  permanently  disabled,  so 
tliat  she  may  never  be  able  to  teach  In  school 
again.  Although  the  verdict  Is  large,  It  cannot 
be  said  that  the  damages  are  so  excessive  aa 
to  Indicate  that  the  Joiy  was  Influenced  by  any 
undue  bias  or  prejudice.  The  rule  to  show 
cause  should  be  discharged. 


(«  N.  J.  L.  63) 

LBVBNB  T.  STANDARD  OIL  CO. 

(Snpreow  Court  of  New  Jersey.  Nov.  18,  1890.) 

UMURT  TO  BHPLOT£— NEGUaSNCa  OF  FOL- 
LOW SERVANT. 

It  is  the  failure  of  a  fellow  servant  to  ex- 
ercise reasonable  care,  not  his  knowledge  of  a 
■pecitic  danger,  that  absolves  the  master  from 
tuluUty  to  a  co-emplcvA  for  Injaxiea  caused  tiiere- 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Hudson  county. 

Action  by  Thomas  Levene  against  the 
Standard  Oil  Company.  Judgment  for  plain- 
tiff.  Defendant  brings  error.  Reversed. 

Argued  June  term,  1899,  before  MAGIB, 
C.  J.,  and  VAN  8YCKBL,  OARRISON,  and 
LIPPINCOTT,  JJ. 

C.  W.  Puller,  for  plaintiff  In  error.  Robert 
Carey  and  W.  H.  Speer,  tot  'defendant  In  er^ 
ror. 

GARRISON,  J.  The  plaintiff  brings  this 
suit  to  recover  for  injuries  received  by  being 
struck  by  a  cable  while  puablng  a  car  of  ore 
through  a  tunnel.  The  cable  was  suspended 
from  the  ceiling  of  the  tunnel,  and  at  the 
time  In  question  sagged  so  low  as  to  lie  upon 
the  top  of  the  ore  in  the  car  plaintiff  was 
pushing.  Thereupon  Trolen,  a  fellow  serv- 
ant, pushed  the  cable  over  to  the  right  side, 
where  the  plaintiff  was,  heard  a  about,  and 
found  that  Levene  was  hurt  Tbe  proximate 
cause  of  tbe  Injury  being  tbe  hurling  off  of 
the  cable  by  Trolen.  the  liability  of  tbe  cout- 
mon  master  in  that  event  la  made  the  subject 
of  an  exception  and  assignment  of  error,  as 
follows: 

"If  this  cable  was  Intended  to  come  down 
so  low  as  to  hit  plaintiff,  and  Mr.  Trolen,  the 
co-worker,  or  whatever  his  name  was.— at  any 
rate,  tbe  foreman,— when  he  took  that  cable 
off  the  ore,  knew  that  It  was  so  constructed 
that  it  could  go  down  and  strike  the  man's 
head  who  was  pushing  tbe  car,  then  there 
would  be  no  recovery,  because  It  would  be  aa 
accident  caused  by  a  fellow  servant  But  be 
says  that  tbe  cable  bad  been  suspended  above 
these  cars,  and  bad  never  come  down  before. 
7oa  will  remember  for  how  long,  and  that  tbe 
ore  was  piled  up  high  on  the  car,  and  It 
struck  (he  ore.  That  being  the  case,  and  he 


not  knowing  that  the  cable  had  been  con- 
structed to  go  down  alongside  of  the  cars,  so 
as  to  strike  the  man's  head,  then  the  defend- 
ant would  be  liable,  if  you  find  thkt  the  cable 
was  not  properly  constructed  or  secured." 

This  instruction  was  erroneous,  In  that  It 
turned  upon  tbe  knowledge  of  tbe  co-servant 
who  caused  the  Injury,  and  not  iqion  his  fail- 
ure to  exercise  reasonable  care,  which  is  the 
essence  of  tbe  rule  In  qnestion,  which  prac- 
tically deprived  tbe  defendant  of  tba  benefit 
of  the  rule. 

The  judgment  must  be  reversed. 


(C4  N.  J.  L.  U) 

STATE  (BLANKE,  Prosecutor)  v.  BOARD  OF 

HEALTH  OF  CITY  OF  HOBOKBN. 
(Supreme  Court  of  New  Jersey.  Nov.  IS.  1899.) 
UCENSB-UILK  TSNDBRS. 
A  liceDse  fee  of  two  doUsrs,  rcQUired  of  mlUc 
veoders  by  an  ordinance  of  tbe  board  of  health 
of  Hoboken,  is  valid.   It  la  not  for  the  purposes 
of  revenue,  but  Is  a  reasonable  compensation  for 
the  expense  of  laming  license  ana  making  Hm 
necessary  Inspection  of  milk. 
(Syllaboa  by  tbe  Court) 

Certiorari  Ijy  the  state,  on  the  prosecution 
of  Diedrich  Blanke,  against  the  board  of 
health  of  the  city  of  Hoboken,  to  review  a 
conviction  for  violation  of  an  ordinance  of 
such  city.  Affirmed. 

Argued  February  term,  1889, .  before  DB- 
PUB  and  VAN  SYCKEL,  JJ. 

Wm.  S.  Stubr,  Esq.,  for  prosecutor.  B.  A 
S.  Lewis,  for  defendant. 

VAN  8YCKBL,  J.  The  cerUonul  la  this 
case  brings  qp  for  review  -Uie  legality  of  tbe 
conviction  of  tbe  prosecntor  of  vtolathig  sec- 
tion 1  of  tiie  ordinance  of  the  board  of  health 
of  Hoboken,  which  requires  a  permit  from  the 
board  for  selling  milk  la  said  dly.  The  al- 
leged informality  in  the  conviction  Is  that  tbe 
board  of  health  had  no  power  by  Its  ordinance 
to  impose  a  license  fiee  of  two  dollars.  Tbo 
board  was  duly  organized  under  the  laws  of 
this  state  (P.  L.  1897,  p.  270).  It  thereby  bad 
power  to  adopt  uid  alter  ordinances  prohlbltr 
lug  the  sale  of,  or  havbig  In  posseesioa  for  nle, 
any  milk  containing  any  unheal tbfol  Ingre- 
dient, constltnait,  or  substanoe,  or  .whIA  has 
been  tnnmKHrted  or  stored  In  an  unclean  man- 
ner or  place,  or  which  is  produced  from  cows 
which  are  diseased,  or  which  are  k«pt  or 
stabled  under  unbeatthfol  condltkms,  It  could 
also,  and  did.  adopt  an  ordinance  requiring 
any  person  engaged  In  the  sale  of  mUk  to 
famish  to  said  board,  when  so  requested,  a 
statement  as  to  the  locaUty  from  wUch  nld 
milk  was  procured,  and  also  a  full  and  com- 
plete list  of  the  persons  from  whom  ssld  mlUc 
was  purchased,  and  the  names  and  addresses 
Qt  aU  customers  or  persons  to  whom  he  may 
seU  or  deliver  milk.  The  act  of  1897  Ukewise 
gives  the  board  power  to  prescribe  a  penally 
of  not  less  than  $10  nor  more  than  |100  for 
the  violation  of  ordlnancea.  The  penalty  was 
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fixed  >I7  llie  board  at  925.  The  eeconfl  eectlon 
of  thti  act  of  189T  wae  amended  la  1898,  but 
the  amendment  doee  not  affect  this  contro- 
veny.  P.  L.  1898,  p.  428.  No  expresi  power 
IB  given  to  require  a  license  fee  by  \raj  of 
taxation  for  raising  rerenoe,  and  therefore  a 
license  fee  for  tbat  purpose  could  not  be  sup- 
ported. Benson  t.  Mayor,  etc,  of  Hoboken, 
88  N.  J.  Law,  280;  North  Hudson  Gountr 
By.  Co.  T.  Same,  41'  N.  J.  Law,  71;  Mnblen- 
brlnek  t.  Commisdoners,  42  N.  J.  Law,  381; 
Olark  r.  Mew  Bnmswicfc.  48  N.  J.  Law,  17B; 
Morgan  t.  Orange,  60  N.  J.  Law,  889,  18  AtL 
240.  Bnt  these  cases  recognise  the  power  to 
pass  ordinances  In  such  Instances  reqoliing 
a  license  fee  snffident  to  pay  the  expense  of 
tbe  license  and  the  necessary  expense' of  In- 
specting the  milk.  This  license  fee  Is  manl* 
festly  for  tbat  pmrpose,  and  not  for  the  pnr- 
pose  of  rerenne.  It  la  of  the  highest  Impor- 
tance for  ftm  preserratlon  of  the  paUle  health 
that  milk  should  be  most  car^nlly  and  con- 
stantly Inspected.  For  the  labor  and  expense 
which  wm  thll  upon  the  board  In  the  proper 
discharge  of  this  duty  a  license  ffee  of  two 
dollars  Is  a  very  reascmaUe  charge.  In  our 
Judgment,  the  ordinance  Is  valid,  and  the  pro- 
ceedings certified  should  be  afllrmed,  with 
costs. 


(64  N.  J.  L.  ei) 

NEW  JERSEY  RUBBER  CO.  t.  COMMER- 
CIAL UNION  ASSUR.  CO.,  Limited, 
OF  LONDON. 

(Siq^rMne  Court  of  New  Jmey.  Nor.  19;  1899.) 

APPBAlf— RUVIBW. 

When  a  case  is  tried  by  the  court,  a  jury 
behg  waived,  its  SndiDg  upon  tlie  blended  law 
and  fiicta  cannot  be  reviewed  apw  mm. 
(Slyllabns     the  Oonrt) 

Error  to  clrcnlt  court,  Hunterdon  coun^. 

Action  by  the  New  Jersey  Rubber  Company 
against  the  Commercial  Union  Assurance 
Company,  Limited,  of  London.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Argued  June  term.  1899,  before  MAQIE,  C. 
J.,  and  VAN  STCKEL,  GARRISON,  and  LIP- 
PINOOTT,  JJ. 

Shorrerd  Depae,  for  plaintiff  In  error.  B.  8. 
Kuhl  and  John  Bellstab,  for  defendant  In  er- 
ror. 

OABBISON,  J.  This  Is  an  action  upon  a 
policy  of  Insurance.  The  plalntlB  declares 
upon  a  contract  by  the  defendant  to  Insure 
against  loss  by  fire  to  an  amount  not  exceed- 
ing fB,000  on  the  Bttxik  and  raw  material  In 
die  frame  stdrehouse  of  the  plaintiff.  A  to- 
tal loss  Is  alleged.  The  defendant  gave 
tlee,  with  Its  plea  of  tiie  general  Issue,  of  four 
special  matters  of  defense: 

(1)  The  omcealmait  by  the  defendant  of 
material  tacts  and  circumstances. 

(2)  The  misrepresentation  by  the  plaintiff 
of  the  same. 


^  Tb»  false  r^resentatlon  bj  Uie  plaintiff 
that  polldes  concurrent  and  proportionate  In 
all  respects  with  that  issued  the  defendant 
were  then  being  taken  out  for  the  same  prop- 
erty. 

(4)  That  the  poller  was  delivered  by  the 
defendant  to  the  plaintiff  upon  the  condition 
that  tt  should  not  take  effect  untU  plaintiff 
purchased  other  insurance  concurrent  and 
proportionate  as  above. 
.  Upon  these  Issues  ot  talked  law  and  tacts 
a  trial  was  had  before  the  dreult  court,  a 
Jury  being  waived.  The  testimony  was  opea 
to  two  inferences,— one  Ibat  tiie  concurrent 
Insurance  was  a  conation  precedent;  Ute  aOi- 
er  that  It  vras  only  an  expectatlMi,  not  em- 
bodied in  the  writtm  contract  It  was  a 
question  that  the  court,  idttlng  aa  a  Jury,  miut 
decide  In  reaching  Its  conclusion.  It  ma  de- 
cided against  the  defendant  expressly  and 
necessarily.  WlttL  this  fact  estabUshed,  it  la 
futile  to  consider  the  othar  potnts  ^t  wen 
argued. 

The  Judgment  of  the  circuit  court,  baaed 
upon  this  finding,  la  aa  unassallaUe  In  this 
court  as  the  verdict  of  a  Jury  would  be.  MlUs 
V.  Mott,  SO  N.  J.  Law,  IS,  84  AtL  04T. 

No  bill  of  exceptions  ralsea  any  other  ques- 
tion. 

The  Judgment  la  afllrmed. 

^  N.  J.  u  u» 

WEST  JERSEY. ft  SEASHOBB  B.  OO:  v. 
CITT-OF  BBIDOETON. 

(Supreme  Court  of  New  Jeney.  Nov.  18,  1890.) 

GITT  ORDINANGB— RAILROAD  CROSSINOS— 
ERECTION  OP  GATBS. 

The  charter  of  the  city  of  Bridfieton  does 
not  empower  the  city  conncil  to  require  railroad 
companies  mnning  throui;h  the  city  to  erect, 
maintain,  and  operate  safety  gates  at  the  street 
crosBings. 
(Syllabus  by  the  Onirt.) 

Argued  June  term,  1809,  before  OOLLINB 
and  DIXON,  JJ. 

Joseph  H.  Gaskin.  for  prosecutor,  niomaa 
W.  Trenchard,  for  defendant 

DIXON,  J.  The  only  questton  preamted 
In  this  ease  Is  whether  the  chartw  of  the 
dty  of  Brtdgeton  (P.  L.  1875.  p.  854)  empow- 
ered the  city  conndl  to  pass  an  ordinance  ze- 
qulring  the  West  Jersey  &  Seashore  Ballroad 
Company  and  the  Central  RalhKwd  Company 
of  New  Jersey  to  erect,  nudntain,  and  oper- 
ate safety  gates  at  the  railroad  croaslnga  aa 
Irving  avenue,  In  the  dtr.  Tbe  pertinent 
provisions  of  the  charter  are  section  26,  par. 
11,  and  section  27.  The  former  antborlM 
tbe  coundl  by  ordinance  '*to  regulate  the 
qieed  and  running  ot  locomotive  engluM  and 
railroad  cars  through  said  dty,  and  to  desig- 
nate the  crossings  at  which  ai^  railroad  enn- 
pany  shall  be  required  by  the  dty  conndl  to 
station  Airmen  or  signals  to  warn  travelers 
of  the  approach  of  locomotive  engines  or 
railroad  cars.**  Bection  27  provides  that  tb» 
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coimcU  may  "make  and  establlBh  avcli  oUier 
onUnasces  *  *  *  as  they  may  deem  nec- 
essary  and  proper  for  the  good  government, 
order,  protection  of  persons  and  property,  and 
for  the  preservation  of  the  public  health  and 
prosperity  of  said  city  and  Its  Inhabitants." 
In  Interpreting  the  charters  of  corpwatloDS, 
whether  public  or  prlrate,  courts  adopt  a 
strict;  rather  than  a  liberal,  construction  of 
powers,  and  any  fair,  reasonable  doubt  con- 
cerning the  existence  of  power  Is  resolved  by 
the  courts  against  the  corporation,  and  the 
power  Is  denied.  1  DIU.  Muo.  Corp.  (8d  Ed.) 
II  SB,  91.  Under  this  rule  the  enactments 
(looted  appear  Inadequate  to  confer  the  pow- 
er claimed  by  the  city.  The  power  "to  regu- 
late the  speed  and  running  of  locomotive  en- 
gines and  railroad  cars"  Is  most  reasonably 
Interpreted  1^  confining  Its  scope  to  the  regu- 
lation of  the  rate  at  which  the  engines  and 
cars  may  be  propelled,  and  the  times  when 
and  places  where  they  may  stand  In  obstruc- 
tion of  ordinary  public  travel.  Pennsylvania 
B.  Go.  V.  Jemey  City,  47  N.  J.  Law,  286.  The 
power  *to  designate  the  crossings  at  which 
any  railroad  company  shall  be  required  to  sta- 
tion flagmen  or  signals  to  warn  travelers  of 
Uie  approach  of  locomotive  enghiei  or  n^- 
road  cars"  fiUls  to  constltate  a  clear  ^nt  of 
the  necessary  power,  because  Its  terms  are 
Umlted  to  "warning  dgnals,"  while  "saf^ 
gate^'  are  something  mon  than  "warning 
signals."  They  are  physical  hlndrantibs  in 
the  way  of  those  seekliv  to  etow  the  railroad 
trat^  ^ey  substantially  differ.  In  both 
their  nature  and  their  office,  from  mere  sig- 
nals. The  proper  rule  of  interpretation  for- 
bids sncih  tax  extension  of  the  gnst  at  would 
include  these  appliances.  The  general  wel- 
fiure  danae  contained  In  section  27  of  the 
charter  cannot,  we  think,  support  tlie  city's 
claim,  because  the  special  grants  ot  power  al- 
ready mentioned  plainly  Imply  that  on  those 
particular  subjects  the  purpose  of  the  leglda* 
tuve  was  fully  expressed  In  the  terms  there 
employed:  "It  Is  a  rule  ot  right  reason  tiiat 
general  words  may  be  qualified  by  particular 
clauses  of  a  ststote.  *  *  *  In  the  Latin 
of  the  early  Bnglie^  law,  the  same  idea  is 
conreyed  In  the  words,  'Generalls  clausula  non 
porrigltnr  ad  ea  qnse  antea  spedallter  sunt 
comprehenaa.'  **  Sedg.  Bt  ft  Const.  Law,  443. 
Oonseqnentiy,  where  a  corporate  diarter  eon- 
tains  a  grant  of  limited  power  over  a  speci- 
fied subject,  other  more  general  grante  of 
power  over  mattm  not  spedfled  shonld  not 
be  construed  as  enlarging  the  speclsl  power. 
If  the  twenty-serentii  section  of  this  charter 
was  intended  to  authorise  the  council  to  re- 
qoire  railroad  companies  to  maintain  safety 
gates  at  street  crossings,  it  was  equally  effica^ 
dons  tor  the  stationing  of  flagmen  and  sig- 
nals, and  on  that  hypothesis  the  parUcnlar 
provision  for  flagmoi  and  rignals  was  use- 
less. Snch  a  construction  of  the  ststnte  Is 
not  to  be  f&vored.  In  our  Judgment,  the  oidl- 
nance  under  review  Is  ultra  vires,  and  should 
be  set  aside. 


(H  N.  J.  tj.  my 

FEBGUSOK  V.  WESTERN  UNION  TEL.  CO. 
(Supreme  Court  of  New  Jersey.  Nov.  13,  1888.) 

MASTER   AND  BSRVANT— PLEA  DIN  O-DBHOB* 
RER— MOTION  TO  STRIKE  OUT. 

1.  An  averment  that  a  telegraph  wire  t»oke 
at  the  point  where  it  bad  been  Rtstened  to  the 
pole,  with  such  force  that  the  plaintiff  was  by 
reason  thereof  thrown  from  the  top  of  the  pole  to 
the  ground,  1b  not  sufficiently  specific. 

2.  Objection  tiiat  a  pleading  is  oot  snfflcientlr 
specific  can  be  readied  only  Yur  a  motloB  to  strike 
out 

Action  by  Charles  C.  Fe^uson  against  the 
Western  Union  Telegraph  Company.  Defend- 
ant demurs  to  plaintiffs  declaration.  De- 
murrer overruled. 

Arjfued  June  term,  1889.  before  VAN 
8Y0KBL,  OABBISON.  and  LIPPINCOTT, 
JJ. 

Freeman  Woodbridge,  for  plaintiff.  Apple- 
gate  ft         for  defendant 

FEB  CtTRIAM.  The  avorment  of  the  deo- 
laratlon  that  a  telegraph  wire  broke  and  gave 
way  at  the  pohit  where  It  had  been  fiutened 
to  the  pole*  wHh  such  force  that  the  plaintiff 
was  by  reason  thereof  thrown  from  the  top 
of  the  pole  to  the  ground.  Is  not  spedflc 
enough  for  good  pleading.  Bace  t.  Railroad 
Oo.  (N.  J.  Sup.)  41  Atl.  710;  Van  Horn  t.  RaU- 
road  Co.,  88  N.  J.  Law,  183.  But  under  these 
authorities,  proper  practice  requires  that  the 
deficient  pleading  be  stricken  out  on  motion 
only.  The  demurrer  Is  therefor*  oremiled. 


(U  H.  J.  L.  ui) 

BDTLEK  V.  BOARD  OF  COM'RS  OF  TOWN 

OF  KEYPORT. 
(Supreme  Coart  of  New  Jersey.  Nov.  13,  1889.) 

HUNICIPAL  IHPROVBHEHTS. 

A  contemplated  street  opening  having  been 

in  part  defeated  by  the  socceasful  prosecution  of 
a  certiorari  by  a  party  whose  land  was  to  be 
taken  in  the  openii^  hiU,  that  an  assessment  for 
benefits,  made  against  another  landowner  upon 
the  basis  that  the  opeuiug  would  be  folly  carried 
out,  should  be  set  wUde. 
(Syllabus  by  the  Court) 

Certiorari  by  the  state,  on  the  prosecution 
of  James  M.  Butler,  against  the  board  of  com- 
missioners of  the  town  of  Keyport,  to  review 
an  assessment.   Aasessment  set  aside. 

Argued  June  term,  1899,  before  COLLINS 
and  DIXON,  JJ. 

Chas.  L.  Corbln,  for  prosecntor.  F.  P.  iSe- 
Dermott,  for  defendant 

DIXON,  J.  On  AngDst  6,  1888,  the  eom- 
misiloneis  of  the  town  of  Keyport  adopted 
an  ordinance  authorising  the  extension,  wid- 
ening, and  opening  of  Mott  street  uid  at  the 
same  time  conflrmed  the  awards  tbr  damages 
and  SiifBsmenti  tat  hMMflti  pievlonily  mads 
by  eonmiiitioners  of  assessment  beeanse  of 
the  pnvoMd  improvement  Among  the  as- 
sessmenta  was  one  of  960  against  the  prose- 
cutor. In  ths  widening  of  tto  street  ttius 
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contemplated^  a  strip  of  land  200  feet  long 
and  36  feet  wide,  l>elongliig  to  the  Freehold 
tt  Atlantic  IBglilands  Railroad  Oompany,  was 
to  be  taken;  but,  on  a  certiorari  prosecuted 
by  that  company,  this  court,  la  November, 
189S,  Bet  aside  the  municipal  proceedings  so 
far  as  they  affected  the  company's  land.  Sub- 
sequently the  present  prosecutor  sued  out  the 
writ  now  under  consideration.  Manifestly, 
the  Improvement  tor  which  the  prosecutor 
was  assessed  cuinot  be  carried  ont,  and  thus 
be  is  deprived  of  that  which  was  to  be  the 
legal  equivalent  of  ttie  charge  Imposed  upon 
him.  Fot  that  reason  the  assessment  against 
him  should  be  set  aside.  Long  before  the 
prosecutor  instituted  his  suit,  he  had  notice 
that  the  town  was  likely  to  pay  the  awards 
Enade  for  land  required  for  the  Improvement, 
and  the  town  did  pay  many  of  them.  Under 
these  circumstances,  we  think  be  should  be 
precluded,  as  a  taxpayer,  from  qnestloning 
Ihe  legality  of  the  proceedings  by  which  the 
lands  were  condemned.  The  assessment 
against  .the  prosecutor  Is  set  aside,  with  costs. 


(64  N.  J.  L.  44) 

WII^ON  T.  PENNSYLVANIA,  P.  &  B.  R. 

00. 

(Supreme  Coort  of  New  Jei-sey.  Nov.  13,  1809.) 

ADVISORY  OPINION— SBTTLBMBNT  OP  FACTS. 

Under  our  practice  act,  the  circuit  court  is 
required  to  settle  all  disputed  facts  before  it  cad 
send  a  case  to  this  court  for  its  advlaoiy  opinion. 
{Syllabus  by  the  Court) 

Case  certified  from  circuit  comrt.  Warren 
connty,  for  advisory  opinion. 

Action  by  Robert  H.  Wilson,  executor  of 
.tugnstns  Trimmer,  against  the  Pennsylvania, 
Pou^keepsie  &  Boston  Railroad  Company. 
Case  certified.  Dismissed. 

Argued  Jnne  term,  180^  before  the  CHXBF 
JUSTICE,  and  VAN  SYCKBL,  GARRISON, 
and  LIPPINCOTT.  JJ. 

Joseph  M.  Roseberry  and  Cbauncey  H. 
Beasiey,  for  plaintiff.  Henry  S.  Harris,  for 
defendant 

VAN  STCKEL.  J.  The  lands  of  Augustus 
Trimmer  were  condemned  by  the  railroad  com- 
pany. The  award  of  the  commissioners  not 
proving  satisfactory  to  the  company,  an  ap- 
peal was  taken,  and  the  case  was  tried  at 
the  Warren  county  circuit  court  in  December 
last,  which  resulted  in  a  verdict  of  $7,250.29 
for  the  executor  of  Trimmer.'  Thereupon  the 
trial  judge  granted  a  rule  to  show  cause  why 
there  shouid  not  be  a  new  trial,  and  certified 
the  entire  testimony  taken  on  the  trial  before 
him  for  the  advisory  opinion  of  the  supreme 
court  as  to  whether  a  new  trial  should  be 
granted.  Questions  of  disputed  fact  are  there- 
by submitted  to  this  court  for  settlement. 
The  statute  authorizing  the  circuit  court  to 
call  for  an  odviBory  opinion  does  not  give  this 
couit  the  capacity  to  dedde  questions  of  fact 
The  circuit  Judge  must  make  and  state  the 
(acts  upon  which  the  questions  of  law  wiU 


arise.  This  is  the  established  practice  In  this 
state,  and,  uuder  the  authority  of  Destefauft 
V.  Calandrlello.  57  N.  J.  iMw,  483,  81  AtL 
385,  the  case  must  be  dismissed. 


(64  N.  J.  u  fiS) 
8N0YBR  V.  STATE. 
(Sopreme  Court  of  New  Jersey.  Nov.  13.  1890.) 
ADUX.TBBT— BTIDBNG&. 
Upon  the  trial  of  an  indictment  for  adulteiy 
with  H,  W..  wife  of  S.  W.,  in  ttie  county  of 
Warren,  It  was  not  error  to  admit  teetimooy  that 
a  rear  before  the  date  named  in  the  indictment 
"the  defendant  and  the  said  EL  W.  were  at  the 
moTing  of  one  Brink,  who  moved  from  the  coun- 
ty of  Warren  into  the  county  of  Sussex,  and  that 
they  occupied  the  same  room  that  nipht  at 
Brink's"— First  because,  as  stated,  the  fact  la 
not  inculpatonr:  and,  second,  because  it  is  proof 
of  tiie  disposition  of  the  parties  towards  efldi 
other,  and  hence  Is  germane  to  their  alleged  act 
of  adnltery. 

(Syllabus  by  the  Court) 

Error  to  court  of  quarter  sessions,  Warren 
comity. 

Thomas  L.  Snover  iras  convicted  of  adnl- 
tery, and  brings  error.  Affirmed. 

Argued  June  term,  1898,  before  MACJIB,  a 
J.,  and  VAN  STCKEL.  GARRISON,  and 

LIPPIN(X)Tr,  JJ. 

John  H.  Dahlke,  for  plaintiff  in  error. 
George  A.  Angle,  for  the  State. 

GMtRISON,  J.  The  defendant  who  was 
convicted  of  adultery  with  one  H.  W.,  wife  of 
S.  W..  has  removed  the  Judgment  Into  this 
court  and  seeks  Its  reversal  upon  the  ground 
that  the  court  below  erred  in  two  respects: 
First,  In  refusing  to  charge  the  jury  "that 
there  was  no  evidence  that  H.  W.  wa^  at  the 
time  of  the  commission  of  the  alleged  adul- 
tery with  her  by  the  defendant  the  wife  of  S. 
W."  The  court  made  no  error  In  refusing 
this  request  The  woman  had  testified  that 
17  yeara  ago  she  bad  married  S.  W.,  and  that 

3  or  4  years  ago  his  sister  told  her  he  bad 
died.   Other  witnesses  testified  that  for  3  or 

4  years  they  had  not  seen  S.  W.,  but  had 
never  beard  of  bis  death.  This  testimony 
neither  proved  the  death  of  S.  W.,  nor  laid 
the  foundation  for  the  statutory  presumption 
of  bla  death. 

The  other  ground  for  reversal  is  that  the 
court  admitted  illegal  testimony  over  the  ob- 
jection of  the  defendant  The  bill  of  excep- 
tions states  that  the  state  called  a  witness, 
who  testified  that  In  the  spring  of  the 
defendant  and  H.  W.  were  at  the  moving  of 
one  Brink,  who  moved  from  the  county  of 
Warren  into  the  county  of  Sussex,  and  that 
they  occupied  the  same  room  that  night  at/ 
Brlnk'a  To  this  testimony  the  defendant  ob- 
jected, upon  the  ground  that  It  -  tended  to 
show  a  separate  and  distinct  charge  and  of- 
fense committed  in  the  county  of  Sussex, 
whereas  the  adultery  was  alleged  to  have 
been  committed  In  the  county  of  Warren. 
This  objection  Is  not  well  founded,  either  in 
law  or  fact  Aa  stated  In  the  blU  of  excep- 
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tloDS,  which  Is  all  we  have,  the  fact  is  not  In- 
cnlpatory.  The  room  was  without  prtracy. 
It  Is  not  evea  described  as  a  bedroom  or  sleep- 
lag  apartment  Others  who  stayed  aU  alffiit 
after  the  moTing  may  have  used  11  A  bad 
coaatmctlon  will  not  be  supplied. 

The  l^al  proposition  that  Is  raised  by  the 
gratuitous  assumption  that  the  testimony  was 
that  the  parties  shared  a  private  sleeping 
apartment  for  the  night  Is  not  more  favora- 
ble to  the  defendant 

Adultery,  from  Its  Inherent  stealth,  Is  sel- 
dom provable  apart  from  clrcumstancee  by 
wbfcb  the  deposition  of  the  parties  towards 
each  other  may  be  judged.  This  disposition 
develops  gradually,  and  has  a  duration  and 
progress  that  generally.  If  not  always,  ante- 
date opportunity.  Hence  the  total  proof  of 
adultery  Is  not  to  be  circumscribed  the 
time  and  space  of  a  single  act,  but  rather  Is 
to  be  extended  as  widely  as  the  demonstra- 
tion of  the  moral  qualities  Involved  may  re- 
quire. The  discreet  limit  of  such  proof  la  the 
Character  of  the  conduct  sought  to  be  shown, 
—a  point  of  which  time,  rather  than  geogra- 
phy, Is  apt  to  be  the  significant  feature.  Such 
testimony  Is  In  the  same  category  with  "mo- 
tive. Intent,  or  preparation,"  and  la  In  no 
wise  related  to  the  proof  of  a  separate  of- 
fense, or  of  a  propensity  to  commit  tbe  crime 
In  question  or  crimes  generally.  Meyer  v. 
State,  59  N.  J.  Law,  810,  36  Ati.  483;  Thayer 
V.  Thayer,  101  Mass.  111. 
.  It  was  admissible  without  any  Infringe- 
ment of  the  rule  illustrated  In  State  v.  Clark, 
47  N.  J.  Law.  6B6;  State  v.  Raymond.  53  N. 
J.  Law.  200,  21  Atl.  328;  Meyer  v.  State,  S8 
N.  J.  Law,  310.  86  Ati.  483;  Leonard  v.  State, 
60  N.  J.  Law.  8,  41  Ati.  561;  Ryan  t.  State, 
i»  N.  J.  Law,  552,  SS  Ati.  672. 

The  Judgment  of  tbe  quarter  sessions  ia  af- 
flrmed. 


104  N.  J.  L.  1«) 

OITHENS  eC  aL  v.  HOITNT. 

(Supreme  Court  of  New  Jerse?.   Nov.  21,  1890.) 

8UPFLBMKNTART  PROCEBDINOS— INJUNCTION 
—DISCOVERY. 

1.  Ad  order,  made  upon  petition  Id  proceed- 
ings supplementary  to  execution,  which  restrains 
tiie  defendant  from  collecting  moneys  due  bim.  Is 
justified  only  wheo  tbe  allegatioos  of  tiie  peti- 
tion with  reLation  to  the  ezistenee  of  tbe  defend- 
ant's rig^t  to  such  moneys  are  supported  Irr  legal 
erldeoce, 

2.  An  order  which  directs' a  discovery  hj  the 
defendant  and  also  restrnios  him  from  collect- 
ing moneys  due  him.  is  sererable:  and  the  fact 
tiiat  the  restraining  olanse  in  the  order  was  un- 
warranted does  not  require  the  vacation  of  the 
order  In  toto. 

(SyllabDS  by  the  Court] 

Action  by  Catharine  W.  Glthena  and  others 
against  Blwood  Mount  Judgment  for  plain- 
tiffs. Motion  to  qnaah  order  for  dlacoveir. 
Order  modlSed. 

Argued  June  term,  1899,  before  DBPUE, 
GTTMMBRB.  and  LUDLOW,  JJ. 

Gilbert  &  Atkinson,  for  Uie  motion.  Je- 
rome B.  Grlgg,  opposed. 


GUMMBBB,  J.  The  plalntlffa,  havhig  re- 
covered a  Judgment  In  thki  court  against  ^ 
defendant  Issued  execution  thereon,  which 
was  afterwards  returned  nnsatlafled  to  the 
extent  of  9746.  They  thereupon  made  ap^- 
cation  for,  and  obtained,  an  order  requiring 
the  defendant  to  appear  before  a  commis- 
sioner of  this  court  and  make  discovery  con- 
cerning his  property  and  things  In  action, 
and  restraining  him  from  collecting  his  share 
of  the  residue  of  the  estate  of  hla  deceased 
father  due  to  him  under  the  will  of  the  de- 
cedent. This  order  Is  now  attacked  on  tbe 
ground  that  the  statute  providing  for  discov- 
ery In  aid  of  execution  (2  Gen.  St  p.  1419), 
under  which  It  ptuports  to  have  been  made, 
does  not  Justify  tbe  restraining  clause  con- 
tained In  tiie  order;  and  we  are,  for  this  rea- 
son, asked  to  set  It  aside  In  toto.  The  section 
under  which  this  order  was  sued  out  provides 
that  before  the  granting  of  such  order  tiie 
Judgment  creditor  shall  present  a  petition, 
verified  by  tbe  oath  of  such  creditor,  his  agent 
or  attorney.  In  which  he  shall  state  the 
amount  due  on  the  execution,  and  his  belief 
that  the  Judgment  debtor  has  property  or 
money  or  things  In  action  due  to  him,  etc., 
and  then  proceeds  as  follows:  "On  allegation 
in  said  petition,  or  In  one  supplementary 
thereto,  and  proof  by  the  oath  of  the  party,  or 
any  other  pei-son,  of  facts  and  circumstances 
showing  that  any  person  owes  the  said  debtor 
otherwise  than  for  bis  labor  or  personal  serv- 
ices, or  holds  money  or  property  In  possession 
or  action  In  trust  for  bIm,  or  for  his  use.  an 
order  may  be  made  forbidding  the  payment  of 
such  debt  or  the  transfer  of  said  property 
or  money  by  or  to  the  said  debtor  until  fur- 
ther order,"  etc.  Tbe  ^plication  in  this  pres- 
ent case  was  made  upon  a  petition  setting 
forth  those  facts,  the  existence  of  which  Is 
necessary  to  Justify  tbe  making  of  an  order 
for  discovery,  and  the  further  fact  that  the 
defendant,  by  the  will  of  his  deceased  father, 
was  entiUed  to  the  one-eighth  part  of  the  de- 
cedent's residuary  estate,  which  Is  stated  te 
amount  altogether  to  the  sum  of  93.500,  and 
which  has  not  yet  been  paid  over  to  the  de- 
fondant  This  petition  was  verified  by  the 
oath  of  one  of  the  plalntiffa.  but  the  veriflca- 
tion  of  the  facta  upon  which  the  'petitioner 
sought  to  obtain  the  restraining  provision  of 
the  order  was  merely  upon  Information  and 
belief.  Such  a  verification  was  not  a  compli- 
ance with  the  requirements  of  the  act  and 
did  not  Justify  the  restraining  clause  contain- 
ed In  the  order  now  before  us.  The  act  re- 
quires proof  of  tbe  facts  upon  which  the  ap- 
plication for  the  Injunction  la  based,  and 
"proof,"  when  used  in  a  legislative  enactment 
means  legal  evidence,  up<m  which  Judicial  ac- 
tion may  be  rested.  Truax  v.  Railroad  Co., 
56  N.  J.  Law,  277,  27  Ati.  1063;  Inglls  v. 
Schrelner,  S8  N.  J.  Law,  120,  32  Ati.  131;  Bair 
T.  Toortiees.  56  N.  J.  Eq.  561.  37  Aa  184.  Ob- 
viously, the  petition  of  the  defendant,  verified 
In  the  manner  mentioned,  does  not  supply  thli 
statutory  requirement  Aa  evidence,  the  affl 
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davit  Is  the  veriest  heaxaay.  So  much  of  the 
order,  therefore,  aa  restrains  the  ddlendant 
from  coUectlng  bis  dlstrlbotlTe  share  of  the 
residae  of  bis  father's  estate,  mnst  be  srt 
aside. 

The  fact  that  the  restraining  danse  was 
unwarranted  does  not,  howevw,  vitiate  the 
whole  order.  So  much  of  it  as  requires  the 
defendant  to  appear  and  make  discovery  Is 
entirely  onobjectlonable.  The  statute  does 
not  require,  la  order  to  Justify  the  making 
of  such  an  order,  proof  of  the  fact  tiiat  the 
judgment  debtor  has  property,  money,  or 
tilings  In  action,  etc.,  but  proof  that  the  peti- 
tioner believes  such  to  be  the  fact;  and  such 
proof  is  made  by  the  affidavit  annexed  to  the 
petition.  The  order  before  ns  embraces  two 
entirely  distinct  and  independent  matters. 
They  need  not  both  be  embraced  in  one  peti- 
tion and  order.  They  might  with  propriety 
have  been  made  the  ground  of  two  several 
applications,  and  of  separate  judicial  action. 
The  order  Is  clearly  severable,  and  only  so 
much  thereof  as  restrains  the  defendant  from 
■coUecUng  his  legacy  will  be  set  aside.  The 
remaining  portion  thereof  will  be  permitted 
fo  stand.  Neither  party  will  be  allowed  costs 
on  this  qtpllcatlon. 


m  N.  J.  L.  806) 

SWANSON  T.  CBNTRAL  R..  CO.  OF  NBW 
JERSEY  et  al. 
(Coaxt  of  Brrora  and  Appeals  of  New  Jersv. 

Dec.  8.  1999.) 

AOOOBNT  AT  CROSSING— CONTRIBUTORT 

NEQUQBNCB. 

Tlie  neglect  of  a  railroad  company  to  give 
warning  ol  the  approach  of  its  trains  to  a  hlgh- 
wsar  cromlDg,  even  when  so  gross  as  to  amount  to 
a  dedaration  that  the  way  is  safe  for  travelers 
4ipon  the  highway,  does  not  absolve  a  person 
jioont  to  cross  the  trucks  from  the  duty  of  mak- 
ing an  Independent  observation  for  the  purpose 
of  ascertaining  whether  or  not  a  train  U  coming 
to  the  crossing:  and  failure  In  that  i-egard  is, 
ordinnrilf,  a  failure  to  exercise  that  reasonable 
degree  of  prudence  which  the  law  requires  of  all 
jKrsons  when  approaching  ttieae  idacet  of  known 
danger, 
^ilabns  by  the  Court) 

Error  to  supreme  court. 

Action  .by  'nilie  0.  Swanson  against  the 
Central  Railroad  Company  of  New  Jersey  and 
the  New  Jersey  Southern  Railway  Company. 
Judgment  for  defendants,  and  ^alntlfl  brings 
error.  Affirmed. 

Edmund  Wilson  and  Flavd  McGee,  for 
plaintiff  In  error.  William  A.  Barkalow  and 
Charles  H.  ItIos,  for  defendants  In  error. 

OUMMEBE.  J.  This  action  was  brooght 
against  the  Central  Railroad  Company  of  New 
Jers^  and  the  New  Jersey  Southern  Railway 
Company  to  recover  damages  for  causing  the 
death  of  the  plaintiff's  Intestate  at  a  railroad 
crossing  at  Seabrlght,  at  which  place  he  was 
«tnclE  down  and  killed  by  a  train  of  the  for- 
fner  company,  whtdi  was  running  over  the 
ia.*trr  cumpany's  railroad.   The  following  is 


a  recital  of  the  salient  facts  proved  at  tbs 
trial:  The  deceased,  Andrew  P.  Swanson, 
while  crossing,  on  foot,  over  the  tracks  from 
east  to  west,  was  struck  by  a  train  south 
bound,  running  on  the  most  westerly  track. 
A  train  north  bound  on  the  easterly  miming 
track  caused  him  to  halt  before  crossing.  Im- 
mediately upon  the  pasdng  of  the  north-bomid 
train  he  walked  In  behind  it,  and  was  BtruA 
by  the  other  train.  The  view,  to  tiie  north,  of 
a  person  approaching  the  crossing  Ciom  the 
east,  was  obatructed  by  freight  ears  standing 
on  a  siding  easterly  of  the  north-bound  track. 
There  were  8  feet  and  9  inches  between  the 
side  track  and  the  north-bound  track.  The 
north-bound  track  Is  6  feet  wide,  and  betweoi 
the  north-bound  and  south-bound  tracks  there 
were  7  feet  and  5  inches:  making  a  total  of 
21  feet  and  2  Inches  between  the  side  track 
(upon  which  the  cars  stood)  and  the  south- 
bo  und  track.  After  passing  the  freight  cars, 
there  was  an  unobstructed  view  to  the  north 
(except  so  far  as  the  north-bound  train  shut 
It  off)  down  to  Seabrlght  station,  1.800  feet. 
The  view  to  the  south  was  unobstructed  for  a 
much  longer  distance.  It  was  the  custom  to 
maintain  gates  at  this  crossing  In  the  summer 
time,  which  were  taken  down  and  pnt  away 
In  the  winter.  They  were  In  operation  at  the 
time  of  the  accident,  and  had  been  for  several 
weeks.  They  had,  however,  got  out  of  order 
on  the  day  before,  and  were  not  In  actual 
use  on  the  day  of  the  accident,  but  Instead  tbe 
gateman  was  stationed  at  tbe  crossing  with 
a  flag.  Immediately  before  the  haK>ealng  of 
the  accident,  and  while  the  nortb-bound  train 
wBa  approaching  and  passing,  tbe  flagman 
stood  at  tbe  crossing,  waving  Us  flag.  Aa 
soon  as  that  train  passed,  he  ceased  waving 
the  flag,  and  held  It  over  bis  riioulder,  retain- 
ing, however,  bis  position  upon  tbe  crossing. 
The  audible  signal  of  the  approach  of  the 
south-bound  train  was  given,  either  by  tbe 
blowing  of  a  whistle  or  the  rli^lng  of  a  bell. 
In  compliance  with  the  statutory  requiremoit 
At  the  close  of  the  plaintiff's  case  a  nonsuit 
was  ordered,  tbe  proofo  showing.  In  tbe  opin- 
ion of  the  trial  jndg^  that  the  acddrat  wbiefa 
resulted  In  the  deatb  of  her  intestate  was 
partly  doe  to  his  own  n^Ilgenc&  Tbe  pro- 
priety of  this  Judicial  action  la  (itaallenged 
the  writ  of  error. 

That  it  Is  tbe  dnty  of  the  tracer  upon  a 
highway,  before  Crossing  a  raOroad,  to  look 
up  and  down  the  tracks,  and  also  listen,  tm 
approadilng  trains,  and  that  his  failure  to  do 
so  Is  such  negligence  aa  will  prevent  a  recov- 
ery If  he  Is  run  down  at  the  croflslag,  baa  been 
dedared  by  this  court  In  a  long  Une  of  cases. 
So,  too,  it  U  entirely  settted  tbat^  It  bis 
ability  to  see  or  to  bear  an  q^froaebbv  train 
is  tempotatUy  dlmhdshed  or  destroyed  by  ob- 
structions or  disturbances  which  are  transient 
In  their  nature,  reastuiable  prudence  requires 
him  to  wait  nntll  such  obstmctions  or  dis- 
turbances have  dlsqipeared,  and  his  seoses 
have  again  becdme  efficient  to  warn  lUm  of 
danger,  before  attempting  the  dosalng.  iCe^ 
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Ue  T.  Ballroad  Co.,  40  N.  J.  Law,  478,  8  AtL 
680;  Ballroad  Oo.  t.  Bwan.  C6  N.  J.  Law, 
S74.  2T  AtL  1064;  Ballroad  Oo.  T.  Pfoelb,  60 
K.  J.  Law,  278,  87  AtL  UOO.  on  error.  61  N. 
J.  lAw,  aS7.  41  Aa  1116;  Ballroad  Co.  v. 
Smaltey,  61  N.  J.  Law.  277,  80  AtL  605.  It 
if  manifest,  from  the  facta  already  stated,  that 
If  the  deceased  had  waited,  after  stepping 
out  from  behind  the  freight  cars  which  stood 
upon  the  side  track,  tmtll  the  north-bound 
train  bad  passed  far  enough  away  from  the 
crossing  to  enable  him  to  see  and  hear  the 
coming  sonth-bound  train,  and  had  then  used 
bis  eyes  and  ears  for  his  own  protection,  this 
accident  would  never  hare  occurred.  That  he 
xould  hare  remained  In  the  place  indicated 
with  perfect  safety  Is  not  disputed.  The  space 
between  the  side  track  and  that  used  by  north- 
bound trains  was  21  feet  Assuming  that  the 
xars  on  these  two  tiacfcs  had  the  ordinary 
ovOThang,  there  would  have  been  a  space  of 
at  least  16  feet  between  the  passing  train  and 
the  freight  cars.  His  n^lect  to  obeerre  this 
precaution  for  his  safety,  which  the  law  Im- 
poses upon  every  person  about  to  cross  over 
the  tracks  of  the  railroad,  Is  sought  to  be  Jus- 
tified by  the  conduct  of  the  defendant's  flag- 
man in  ceasing  to  wave  his  flag  after  the  pas- 
sage of  the  north-bound  train,  and  resting  It 
•over  his  shoulder,  which  action.  It  Is  said, 
vras  tantamount  to  a  declaration  on  his  part 
that  the  way  was  safe.  I  am  unable  to  per- 
«^Te  why  'the  mere  shifting  of  his  flag,  by 
the  flagman,  from  one  position  to  another.  Is 
-to  be  construed  Into  a  declaration  that  the  way 
Is  safe,  while  the  flagman  continues  to  remain 
«pon  the  crossing.  But  conceding,  lor  the 
purposes  of  the  case,  that  this  action  baa  all 
■the  significance  which  has  been  attributed  to 
It  by  counsel  for  the  plalntlO!  In  error,  his 
■case  Is  not  benefited  thereby.  What  the  flag- 
man's conduct  amounted  to.  If  counsel's  con- 
tention be  sound,  was  a  failure  to  give  warn- 
ing of  the  approach  of  the  train.  This  Is  just 
what  the  gateman  fails  to  do  when  he  neglects 
to  lower  his  gates,  or  the  engineer  and  fireman 
when  they  neglect  to  blow  a  whistle  or  ring 
4  bell.  But  each  of  the  decisions  hereinbefore 
adverted  to  rests  npon  the  ground  that  the  pas- 
senger on  the  highway  is  not  Justified  In  rely- 
ing solely  upon  the  action  or  nonaction  of  the 
employ^  of  the  company  whose  doty  It  is  to 
give  notice  of  the  approach  of  trains  to  a 
crossing.  Self-preservation  requires  )adei)end- 
«nt  observation  on  the  iiart  of  the  person 
■about  to  cross  the  track.  The  declaration  of 
the  company's  employte  that  the  way  Is  safe 
•does  not  atnolve  from  the  dn^  of  making  anch 
-observation,  and  failure  In  that  regard  Is  or* 
^narlly  a  failure  to  exercise  that  rouonable 
■df^ree  of  prudence  whldi  the  law  requires  of 
all  persons  approaching  these  known  places 
«f  danger.  Bxtraneons  drcnmstances  have. 
In  some  cases,  been  considered  to  have  excused 
the  traveler  upon  the  highway  from  the  ol>- 
•ervance  of  the  rule  of  cantlon  which  requires 
him  to  look  and  listen  when  about  to  crou 
«ver  the  tracks  of  a  railroad.  T^KuaportaUon 


Oo.  T.  West,  S2  N.  J.  Law.  01,  on  error,  33  N. 
J.  Law,  480.  and  Benr  v.  Ballroad  Co.,  48  N. 
J.  lAw,  141,  4  Aa  808,  are  examples  of  such 
cases.  But  such  drcnmstances -excuse  only 
what  they  are  of  a  character  to  distract  the 
attention  of  a  reasonably  prudent  person  from 
tiie  danger  to  be  apprehended  from  sn  ap- 
proaching train.  No  such  excusing  circum- 
stances are  shown  to  have  existed  in  the  case 
in  hand.  The  Judgment  should  therefore  be 
afflrmed. 


TBDXTON.  L.  ft  P.  B.  B.  v.  FHILADBL- 
PHIA  ft  B.  BT.  CO.  et  aL 
(Court  of  Quncery  of  New  Jersey.  Dee.  14) 

1890.) 

RAIUtOAD8-40AD  CROSSINOS— DBTBRiaNA> 
TION  OF  QRADB. 
On  an  application  by  a  mllroed  company, 
whose  road  U  in  process  of  eonfltructioD,  to  de- 
termine the  manner  in  whidi  It  shall  crmb  the 
line  of  en  existing  road,  where  It  appears  that 
there  will  be  hot  a  few  trains  run  on  the  new 
line.  It  will  be  pennitted  to  crou  at  grade  of  the 
old  road,  under  proper  regulations,  to  be  main- 
tsined  at  expense  of  new  road,  calculated  to 
prevent  coUiilon. 

Petition  by  the  Trenton,  lAwrencevllIe  ft 
Princeton  Ballroad  against  the  Philadelphia 
ft  Beading  Railway  Company  and  others  to 
fix  the  manner  in  which  petitioning  railroad 
shall  cross  defendants'  railroad.  Decree  for 
petitioner. 

Unton  Satterthwalts,  for  petttionw.  James 
J.  Bergen,  tor  defendants 

BEtBD.  V.  a  This  Is  an  appUcatlon  to  fix 
the  manner  In  which  the  petittonlns  railroad, 
now  In  course  of  constmction,  shall  cross  the 
railway  of  the  defendants,  an  already  existing 
road.  The  petitioner  Is  a  «par  of  the  Trenton 
Branch  of  the  Philadelphia  ft  Beading  Ball- 
way  Company.  It  1»  oaed  for  gathering  and 
delivering  freight,  and  the  trains  npon  It  are 
Infrequent  I  see  no  reason  for  compelling 
the  petitions  to  cron  etther  above  or  below 
the  grade  ot  the  old  road.  *Ae  crossing 
should  be  at  the  grade  of  tiie  main  track  of 
this  spur.  I  ose  the  term  **maln  track  of  the 
spar,"  because  at  the  point  of  crossing  there 
la  a  siding  which,  starting  from  the  main 
track  at  a  point  northerly  from  the  place  of 
crossing,  gradually  rises,  so  that  at  the  potet 
of  crossing  It  Is  about  S%  feet  above  the 
grade  of  the  main  track.  This  siding  Is  quite 
a  recHit  adjunct  to  tiie  spur,  and  Ita  position 
will  have  to  be  changed  If  It  Is  to  be  used 
utter  the  crossing  Is  completed.  The  change 
can  he  readily  made,  at  an  expense  so  mod- 
orate  that  tiie  presence  of  the  siding  presents 
no  snbatsntlal  obstade  to  a  grade  crossing. 
Compensation  fbr  the  change  can  be  made  by 
agreement  or  can  be  fixed  by  a  proceeding 
to  condemn.  The  crossing  should  be  guard- 
ed by  a  safety  throw-oCf  and  signal,  which 
may  be  operated  by  the  train  hands  of  the 
petitioner's  road;  the  train  coming  to  a  full 


Digitized  by  Google 


864 


44  BBFOBTBB. 


(N.J. 


■top  before  croBslng,  and  rem&lnlnff  w  until 
the  train  band  tlirows  tbe  glgnal  upon  seeing 
that  no  train  upon  the  cross  road  Is  within  a 
distance  which  will  make  it  onsafe  for  the 
petitioner's  train  to  croae;  or  tbe  petltionera 
can  employ  a  person  to  sittend  the  signal, 
upon  which  Its  trains  can  cross  without  stop- 
ping. The  details  necessary  to  effect  a  safe 
method  of  crossing  will  be  more  fully  em- 
bodied la  a  decree  which  I  will  sign  upon 
notice  by  the  petltlooer'a  counsel  to  the  coun- 
sel of  defendants. 


(64  N.  J.  L.  17) 

BGONOMY  BUILDING  &  LOAN  ASS'N  T. 
WEST  JERSEY  TITLB  ft  GCAB- 
AMTEB  GO. 
(Supreme  Court  of  New  Jers^.  Not.  29, 1880.) 

INSURANCB-TITLiK-UABIUTIBa  OF 

ABSTRACTOR. 

A  count  discloBimir  that  plaintiff  asreed  to 
loan  money  to  an  appiicaDt  iqwa  condition  that 
he  should  secnre  the  loan  a  mortgage  on  real 
estate  certified  to  be  a  first  lien  thereon  by  a  title 
company  haviDg  corporate  capadty  so  to  do; 
that  the  borrower  applied  to  the  compan;,  and 
made  known  to  it  bia  agreement  with  plaintiff; 
that  be  requested  the  company  to  make  the  re- 

3uired  search  and  certificate;  that  it  agreed  to 
0  BO,  and  to  deliTer  the  same  to  htm,  to  be  de- 
livered to  plaintiff,  to  be  used  for  the  purpose  of 
procuring  said  luun;  and  that  the  company  did 
make  the  certificate,  and  delirer  it  to  the  bor- 
rower, who  paid  for  it,  and  by  its  use  obtained 
his  loan, — shows  a  contract  on  the  part  of  the 
company  including  an  undertaking  to  use  care 
in  certifying  truly  as  to  previous  mcumbranccs, 
upon  which,  In  case  the  company  carelesaly  and 
untruthfully  certifies  that  the  mortgage  is  a  first 
lien,  when  in  tact  there  is  a  previous  recorded 
mortgage  on  the  lands,  the  plaintiff  has  a  good 
cause  of  action  If  Injured  tberehy. 
(Syllabua  by  the  Oonrt.) 

Action  by  the  Economy  Building  ft  Loan 
Association  against  the  West  Jersey  Title  ft 
Guarantee  Company. 

This  action  is  upon  contract  Its  purpose 
Is  a  recovery  of  damages  alleged  to  have  been 
suffered  by  plaintiff  because  It  made  a  loan  on 
the  security  of  a  mortgage  on  real  estate  up- 
on the  faith  of  a  certificate  of  defendant  that 
It  was  free  fr<Hn  prior  Incumbrances,  which 
certificate  was  untrue,  there  being  in  fact  a 
prior  recorded  Incumbrance,  the  foreclosure 
of  which  caused  the  loss  of  plaintlCTs  loan. 
Plaintiff  has  set  out  bis  cause  of  action  In  two 
special  counte,  and  defendant  has  demurred 
to  each.  Overruled. 

Argued  June  term.  1800,  before  MAGIE,  C. 
J.,  and  VAN  SYCKEL,  OABRISON,  and 
LIPPINOOTT,  JJ. 

David  J.  Pancoast,  fOr  plaintiff.  Lewis 
Starr,  for  defradant 

MAGIE,  O.  J.  It  Is  not  Claimed  that  there 
has  been  imposed  by  law  upon  defendant  a 
duty  In  respect  to  the  transaction  with  plain- 
tiff for  the  breach  of  which  an  action  would 
He  under  tbe  authority  of  Appleby  v.  State,  45 
N.  J.  Law,  161.  In  the  opinion  of  Mr.  Jus- 
tice Depue  In  that  case  it  was  suggested 


whether  the  liability  of  a  county  clerk  for  un- 
true  statements  In  a  certificate  of  search  of 
title  would  arise  out  of  his  official  posltloa. 
or  rather  out  of  his  employment  to  make  the 
search.  In  whldb  case  his  liability  would  ex- 
tend only  In  favor  of  the  person  employing 
him,  and  wttfa  whom  he  was  In  privity  by  the 
contract  of  employment  Hie  defendant  has 
no  official  character,  but  from  the  statements 
of  the  declaration  we  must  assume  tha-t  it 
has  corporate  capacity  to  do  the  acts  which  it 
Is  charged  with  doing,  viz.  examining  the  title 
of  real  estate,  and  certifying  to  Incnmbran- 
ces  th«:eon.  If  possessed  of  such  capacity, 
there  can  be  no  doubt  that,  upon  being  em- 
ployed to  examine  and  certify,  it  undertook  a 
duty  In  t&vot  of  tbe  employer  for  the  breach 
of  which  it  would  become  liable  to  him.  The 
question  presented  by  the  demurrers  Is 
whether  these  counts  sufficiently  disclose  a 
duty  owed  by  defendant  to  plaintiff,  and  a 
breach  of  such  duty.  It  will  be  convenient  to 
first  consider  the  second  count  Omitting  ex- 
traneous and  unnecessary  matters,  that  count 
may  be  thus  paraphrased:  It  charges  that 
one  Moore  desired  to  procure  a  loan  of  $3,000. 
and  applied  to  plaintiff  therefor;  that  plain- 
tiff agreed  to  make  the  loan  on  condition  that 
Moore  should  secure  it  a  mortgage  on  cer- 
tain land,  which  mortgage  should  be  certified 
by  defendant  to  be  a  first  Hen  on  said  lands: 
that  Moore  applied  to  defnidant,  and  made 
known  to  It  his  agreement  with  plaintiff; 
that  he  requested  defendant  to  make  the  re- 
quired search  and  certificate,  which  It  agreed 
to  do;  that  It  agreed  to  make  and  deliver 
such  search  and  certificate  to  Moore,  to  be 
by  him  delivered  to  plaintiff,  and  used  for 
the  purpose  of  obtaining  said  loan;  that  It 
made  the  certificate,  a  copy  of  which  was  an- 
nexed to  and  made  part  of  the  declaration, 
and  delivered  it  to  Moore,  who  paid  defmd- 
ant  therefor,  and  then  d^vered  It  to  [Kaintlff, 
who  thereupon  made  the  loan  on  tbe  faith  of 
the  certificate.  The  certificate  avers  that  the 
mortgaged  lands  were  not  incumbered  by  any 
previous  mortgage.  The  count  proceeds  to 
aver  that  the  certificate  was  carelessly  made, 
and  was  untrue,  because  the  lands  were  in 
fact  subject  to  a  prior  recorded  mortgage, 
which  has  since  been  foreclosed,  to  the  Injury 
of  plaintiff.  The  sole  contention  of  the  de- 
murrant is  that  the  count  discloses  no  privity 
between  it  and  the  plaintiff,  but  only  a  con- 
tract between  it  and  Moore.  But  this  Is  too 
narrow  a  view  of  the  transaction  set  out  In 
this  count.  Upon  Its  averments  there  ts  dis- 
closed either  a  contract  between  plaintiff  and 
defendant  made  through  the  agency  of 
Moore,  by  which  defendant  was  employed  to 
examine  and  certify  the  title,  or  a  contract 
of  like  employment  between  Moore  and  de- 
fendant, made  for  the  benefit  of  plaintiff,  up- 
on which  a  right  of  action  by  plaintiff  would 
arise.  Joslln  v.  Spring  Co.,  36  N.  J.  Law,  141; 
■Whitehead  v.  Burgess,  fll  N.  J.  Law,  75,  3S 
Atl.  802.  It  Is  uunecessary  to  determine  in 
which  aspect  the  tacts  averred  place  the 
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plalDtllTB  rlffbt  of  action.  Either  wlU  tap- 
port  tbis  connt  Id  either  aspect  the  con- 
tract  disclosed  a  contract  which  Indnded  an 
undertaking  to  use  care  In  dlscoTerlng  and 
certifying  to  previoas  recorded  incambrances. 
The  averment  that  defendant  carelessly  omit- 
ted to  certify  to  a  prerlous  Incumbrance  ap- 
pearing In  the  public  records  es^Uebeil  a 
complete  right  of  action  on  the  ctmtract 
TbiB  demurrer  must  be  oTemiied. 

The  question  whether  the  first  count  de- 
murred to  exhibits  a  good  cause  of  action  in 
favor  of  plaintiff  Is  of  more  difficulty.  The 
court  Is  equally  divided  In  its  views  upon  that 
question.  It  results  that  the  demurrer  to 
that  count  must  also  be  overruled. 


(M  N.  J.  L.  U) 

DETTMKRING  t.  ENGLISH. 
(Snpreme  Court  of  New  Jersey.   Nov.  13,  1889.) 
NEOUOBNOD— DIRBCTINQ  TBRDICT. 

1.  Plaintiff  received  an  injut7  from  the  fall  of 
a  wall  which  was  being  constructed  by  workmen 
of  the  defendant.  Plaintiff  was  lawfully  ou  the 
premises  where  the  wall  was  being  constructed. 
Held,  that  defendant  owed  plaintiff  a  duty  to  take 
reasonable  care  that  the  wall  should  be  so  con- 
stmcted  as  not  to  fall. 

2.  At  the  close  of  the  whole  evidence  the  trial 
Judge  directed  a  verdict  for  the  defendant  on  the 
ffrouad  that  the  single  question  presented  was 
whether  the  wall  in  question  should  have  been 
braced,  aad  that  upon  the  evidence  it  appeared 
that  bracing  was  unnecessary.  Held  that,  onder 
the  circumstances  appearing  Id  the  case,  there 
was  a  question  for  the  jtU7,  and  It  was  error  to 
withdraw  it  from  them  by  a  direction. 

(Syllabus  by  the  Ck>urt.l 

Error  to  circuit  court,  Hudson  cotmty. 

Action  by  ClauB  Dettmering  against  Rich- 
ard English.  Judgment  for  defendant.  Plain- 
tiff brings  error.  Reversed. 

Argued  June  term.  1809,  before  MAGIE,  O. 
J.,  and  VAN  srCKEL,  GARRISON,  and  LIP- 
PINCOTT,  JJ. 

Flavel  McGee,  for  plaintiff  In  errw. 
Charles  L.  Corbbi,  for  defendant  In  error. 

MAGIE,  0.  J.  Dettmerhig  brought  this  ac- 
tion against  English  to  recover  damages  for 
an  Injury  received  by  him  by  the  fall  of  a  -por- 
tion of  a  wall  which  was  being  constructed  by 
English  for  the  city  hall  of  Jersey  City.  Eng- 
lish had  contracted  with  the  city  for  the  ma- 
son and  Iron  work  of  the  city  baU,  and  had 
subcontracted  the  Iron  work  to  the  Fagin  Iron 
Works,  In  the  employ  of  which  Dettmering 
was  working  on  the  building.  The  occurrence 
is  the  same  which  was  before  the  coturt  of  er- 
rors In  Janten  v.  City  of  Jersey  City,  61  N. 
J.  Law.  243,  39  AU.  1025.  On  the  authority 
of  that  case,  the  emptoyds  of  English  in  build- 
ing the  wall  which  fell  were  not  fellow  serv- 
ants of  Dettmering. 

The  bills  of  exception  show  that  at  the 
close  of  plalntlCTs  case  a  motion  for  nonsuit 
was  Interposed  on  the  ground  that  there  was  a 
failure  of  proof  of  any  negligence  on  the  part 
of  English,  or  of  ^ny  negligence  which  was 


chargeable  to  him.  The  trial  Judge  reserved 
decision  on  motion,  and  proceeded  to  hear  the 
evidence  of  the  defendant  At  the  cIobo  of 
the  whole  case  defendant  asked  for  a  directlcm 
for  a  v^lct  tn  his  favor  npon  the  same 
grotmd  upon  which  he  had  moved  for  the  non- 
suit This  moti<Hiwaa  granted;  the  trial  Judge  ' 
giving  as  a  reason  that  the  only  question  In 
the  case  was  whether  the  wall  that  fell  should 
have  been  braced,  and  that  it  then  appeared  to 
him,  on  the  evidence,  that  bracing  was  not  nee* 
essary.  Exception  was  allowed  to  the  direc- 
tion of  a  verdict,  and  plaintifTs  main  conten- 
tion ia  directed  to  It  as  erroneous.  The  bill  of 
exceptions  presenting  tbis  question  contains 
the  whole  evidence  adduced  at  the  triaL  It  ap- 
pears therefrom  that  Dettmering  was  lawfully 
ui>on  the  premises,  engaged  in  his  duty  to  bis 
employer  in  performing  the  work  which  the 
Fagin  Iron  Works  iiad  contracted  with  English 
to  do.  It  follows  that  English  owed  to  Dett- 
mering a  duty  to  take  r^sonable  care  that  the 
wall  in  question  shoold  be  so  constructed  as 
not  to  fall  upon  and  injure  him  while  thus  law- 
fully on  the  premises.  If,  upon  the  evidence, 
a  reasonable  Inference  of  failure  to  perform 
that  duty  could  be  drawn  by  the  Jury,  It  was 
obviously  erroneous  to  withdraw  the  case  from 
the  jury  by  the  direction  for  a  verdict.  Such 
a  course  could  only  be  justified  by  the  total  lack 
of  evidence  from  which  such  an  inference  cotild 
properly  be  drawn.  It  appears  from  the  evi- 
dence that  the  wall  In  question  was  about  SO 
feet  long,  and  had  been  built  of  a  width  of  16 
Inches  to  a  height  of  about  60  feet  and  bad 
been  allowed  to  dry  and  settle  for  some  days. 
Then  the  workmen  of  English  commenced  to 
build  thereon  a  wall  of  12  Inches  in  width, 
and  within  two  days  had  completed  It  for  the 
whole  length  to  the  additional  height  of  18  or 
20  feet  when  it  or  part  of  it  just  erected,  fell 
upon  the  plaintiff.  It  is  evident  that  the  trial 
judge  concdved  that  Hbe  sole  question  was 
whether  the  duty  of  English  required  bim  to 
brace  the  wall  then  In  course  of  constmction, 
and,  upon  bis  finding  that  such  bracing  was 
unnecessary,  his  directltm  for  the  verdict  was 
grounded.  It  Is  at  least  open  to  doubt  wheth- 
er the  view  taken  by  the  trial  judge  was  not 
too  narrow.  The  wall  was  of  brick,  and  It  Ib 
a  matter  ot  common  knowledge  that  when 
such  bodies  axe  laid  one  upon  another,  with 
care  to  keep  the  wall  plumb,  It  will  stand  by 
virtue  of  the  law  of  gravity;  a^d  a  fall  of  a 
wall  of  brick  would  Indicate  either  that  It  bad 
been  Improperly  laid,  or  that  the  fall  had  been 
caused  by  some  force  from  without.  Under 
such  circumstances  It  may  well  be  that  the 
maxim,  "Res  Ipsa  loquitur."  would  be  applica- 
ble, and  one  who  constructed  a  wall  which  thus 
fell  might  be  required  to  show  the  cause  of  the 
fall,-  and  that  It  was  not  the  result  of  negligent 
construction.  That  would  justify  a  resort  to 
evidence  such  as  was  adduced  by  English,  of 
a  sudden  and  violent  gust  of  wind  occurring 
at  the  time  the  wall  fell.  Whether  that  was 
sufficient  to  account  for  the  fall,  or  whether 
the  probabiUty  of  such  an  occurrence  was 
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within  tbe  ccmtemplation  of  a  prudent  man  en- 
gaged In  tbe  erection  of  a  wall  at  such  a 
belght,  and  wbetber  socta  probabUlty  required 
Bome  protection  by  bracing  or  otherwise, 
woald  then  be  qneBtfonB  for  a  jnry.  Again, 
It  might  be  open  to  qnestlon  whether  a  Jmr 
might  not  be  permitted  to  Infer  a  lack  of  Anty 
cm  Bngllah's  part  !n  erecttng  this  part  of  the 
wan  In  haate,  and  wlthont  giving  time  toe  dry- 
ing and  settling.  Bn^  lookup  at  the  eridence 
as  the  trial  Judge  did,  I  have  reached  the  con- 
clusion that  It  was  erroneous  to  withdraw  the 
caM  from  the  Jory.  On  the  part  of  Dettmer- 
Ing  ttiete  was  eridence  offered,  which  was  re- 
jected hy  tbe  oonrt  below,  whli^  It  Is  dahned, 
tended  to  show  tiiat,  In  the  castomaty  mode  of 
erecting  such  walls,  bracing  was  resorted  to 
as  a  protection  against  faUlng.  If  the  eri- 
dence <^ered  was  adapted  to  ahow  the  ordi- 
nary  and  costomary  mode  of  erection.  It  may 
bare  been  admissible;  bnt  the  qnestkna  ask- 
ed, and  excluded  by  the  court,  called  for  tiie 
observation  of  wltnessa  In  Isolated  cases,  and. 
If  answered,  wpold  not  hare  tended  to  prore 
any  general  costcnn.  It  may  be  that  the  eri- 
dence would  hare  been  admissible  In  rebuttal 
of  defendants  proof  that  bracing  was  not  cus- 
tomary or  possible  uider  the  drcnmstances, 
but  the  questions  asked  and  rejected  In  plaUi- 
tur>  original  case  were  not  renewed  in  rebnt- 
taL  The  evidence,  howero:,  clearly  shows 
that  bracing  was  prorlded  for  by  the  plana. 
There  was  a  waU  of  the  building  already  oect- 
ed,  and  paralld  to  that  which  fell,  and  eight 
or  nine  feet  distant  from  It  Iron  beams  w«re 
designed  to  be  fastened  or  andiored  at  the  top 
of  that  wan,  and  to  extend  to,  and  be  masimed 
In,-  the  wall  tbat  fell.  There  wu  eridence 
that  such  beams  were  provided,  and  were 
masoned  in  the  wan  bl  question.  There  was 
eridence,  however,  that  the  ends  of  some  of 
than,  at  least,  were  not  fastened  or  andiored 
hi  the  parallel  wall.  It  is  true  that  the  evi- 
dence on  that  sabjeet  was  controrerted,  but  It 
was  for  the  jury  to  judge  the  weight  of  evi- 
dence^ and  the  credit  to  be  given  to  witnesses 
from  whom  It  was  drawn;  for  antdi  beams 
were  obviously  Intended  as  braces,  and.  If 
th^  were  left  unfastened  to  tiie  paraUel  wall, 
It  raised  a  question  as  to  the  performance  by 
English  of  hia  duty  In  constructing  this  wall. 
It  was  not  t<a  tbe  court  to  pronounce  such 
bracing  unnecessary.  The  result  Is  that  tbe 
Judgment  founded  upon  the  verdict  so  errone- 
ously directed  must  be  reversed  for  a  railre 
de  novo. 


(H  N.  J.  L.  O) 

KIP  T.  WEBEE 

^Snpreme  Coart  of  New  Jersey.  Not.  14,  1899.) 

VILLAQS  TRUSTEES— ELECTION— BALLOTS. 

At  an  election  for  village  trustee  four  of 
tht  ballots  for  Ira  A.  Kip,  Jr.,  read,  respectiTel;, 
"Ira  A.  Kipp,"  "T.  Kip,  Jr.."  "Ira  A.  Kip 
"Kipp."  Held,  that  these  ballots  were  iUegallr 
counted  fw  Ira  A.  Kip,  Jr.;  also  that  the  cir- 
cuit court,  upon  a  recount  of  the  ballots,  was 
dght  in  refWDg  to  admit  proof  that  no  othn 


person  hy  the  name  of  Kip  was  a  candidate  at 

the  election,  or  resided  In  the  rotblg  district. 
(SylUbtts  by  the  Court.) 

Appeal  tnm  drenlt  oourt,  Bssez  oonnty; 
ChlldB,  Judge. 

Action  by  John  B.  Weeks  against  Ira  A. 
Kip,  Jr.  From  a  determination  In  an  elec- 
tion contest,  defendant  appeals.  Affirmed. 

Argued  Jme  term.  1880.  b^&re  MAGIB, 
a  J.,  and  VAN  SYCKBL,  GARRISON,  and 
LIPPINCOTT,  JJ. 

WaU  ft  Green,  fbr  appeUant  Biker  & 
Biker,  for  fo^ondent. 

OARBISON,  J.  At  an  election  for  rUlage 
trustee  four  of  the  baUota  counted  for  In  A. 
Kip.  Jr.,  read,  respectively,  "In  A.  Kipp," 
"I.  Kip,  Jr.,"  "Ira  A.  Kip,"  "Kipp."  As  the 
result  of  tiilB  <mnnt,  the  b<»id  of  dection  cer- 
tified that  In  A.  Kip.  Jr..  had  received  410 
votes,  and  that  John  B.  Weeks  had  zectf  ved 
400  votea  In  A.  Ktp.  Jr.,  thereupon  became 
tbe  incumbent  of  the  office.  Weeks  then  filed 
this  petititm,  setting  ont  the  above  facb^  and 
claiming  that  tiie  above-mentioned  ballots 
should  not  bare  been  counted  for  the  Incom- 
bmt  The  Incumbent,  on  the  other  hand,  con- 
tended that  tiiese  four  ballots  were  Intended 
fOr  him,  and  In  al4  of  which  oimtention  ho 
offered  some  extranBona  evidence,  Hla  iwa- 
ciae  offer  was  to  prove  that  no  other  person 
by  the  name  of  Kip  was  a  candidate  at  tiw 
dection  conqtlained  of,  and  tbat  Oo  peiaon 
named  K^  other  than  said  Kip  was  resideiit 
within  the  voting  district 

This  evidence  tbe  drcolt  comt  reCuaed  to 
receive,  which  refusal  was  one  of  the  allied 
errors  of  law  tntmffht  op  by  this  appeal.  Had 
this  evidence  been  deemed  admissible,  a  stlpu- 
latioit  betwe^  the  parties  would  have  estab- 
lished the  fact  that  the  Ira  A.  Kip,  Jr.,  was 
the  only  eligible  Kip. 

The  drcult  court  was  right  In  refusing  to 
receive  the  proffered  testimony.  The  proceed- 
ing before  It  under  section  163  of  tbe  election 
hiw  (Revision  1888;  P.  L.  1808,  p.  237)  was; 
In  effect,  a  recount.  Tbe  purpose  and  nature 
of  such  a  proceeding  Iiave  beoi  dedared 
this  court  to  be  similar  to  the  power  exer- 
cised by  the  judges  of  elecUou  and  tbe  county 
canvassers.  "It  mi^,  in  fact,"  said  CSilet 
Justice  Beasley,  **be  said  to  be  a  supplemoit 
to  such  machinery."  Conger  r.  Gonvery,  66 
N.  J.  Law,  417,  20  Aa  166. 

Haice  the  question  that  arose  i^an  the  dis- 
puted ballots  Is  not,  aa  It  might  have  been 
und^  the  old  law  upon  quo  warranto,  for 
whom  were  the  votea  Intended,  but  for  whom, 
under  tiie  new  law,  were  tiiey  actually  voted? 
That  la  a  question  to  be  determined  by  In* 
specting  tbe  baUota  in  the  light  of  the  reqalze- 
ments  of  the  act  concerning  Sections. 

Section  86  of  the  election  htw  ta  1808  Qpoge 
281)  treats  of  the  official  ballot,  and  prescribes 
that  any  voter  may  erase  any  name  tiiereon 
printed,  and  write  thereon  "the  name  m  names 
of  any  person  for  whom  be  may  deabe'  to 
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TOtB  for  uxy  office.**  It  la  further  pnnrlded 
Qiat  *'iio  iMllot  eball  te  counted  if  then  ebaU 
bt  OD  the  face  or  back  any  mark,  Hfpt,  dee- 
Ignatton,  or  derloe  whereby  each  ballot  can 
or  may  be  identified  or  dlatlngolahed  from 
any  otiier  ballot  naed  at  ench  election." 

Taking  these  two  etatntory  prescrlptlona,  It 
ti  not  poaalble  to  Juatify  the  ree^itlon  of  any 
one  of  the  foor  ballota  that  were  coonted  tar 
the  Incumbent,  and  an  now  disputed.  All  of 
them  viaionce  to  the  second  requirement, 
while  falling  to  comply  with  the  first  Th«y 
did  not  hare  upon  them  the  name  oC  the  per* 
son  for  whom  they  were  counted,  and  they 
did  hare  upon  them  a  designation  which 
they  both  could  and  might  have  been  Identi- 
fied and  dlatingnlstaed  from  flu  other  ballots 
used  at  tbat  etection. 

The  drcuft  court  Is  sustained  both  In  Its 
raUng  and  in  Its  ctmstmctlon  of  Qie  election 
law. 

The  mlficatlon  of  the' petition.  tIb.  that 
aald  petitioners  wen  **anallfled  Totos."  Is 
sufficient,  upon  the  anthortty  of  Smith  t. 
Smith  (N.  J.  Sup.)  41  AtL  753. 

The  Judgment  of  the  ctrcult  oowt  Is  af- 
firmed. 


(64  N.  J.  L.  aO) 

BTRNB8      MATOR,  ETa.  OF  TEEB  BOBr 

OUGH  OF  RIVERTON  et  aL 
(Supreme  Court  of  New  Jeracy.  Nor.  IS,  1809.) 
mnnciPAL  ordinances— tauditt-ctrbbt 

BUILDING  LINS. 

1.  Br  the  act  of  April  21,  1808  (P.  L.  p. 
880),  de  facto  boroaghs,  orgaDized  under  certain 
BDCOOStitotloiial  acta  of  the  legislature,  theretv 
repealed,  were  created  boroughs  by  their  renpec- 
tive  names,  to  be  govenied  by  the  general  bor- 
ougb  act  of  1878  (1  Geo.  St.  p.  179),  and  the  otii- 
er  general  lawa  relating  to  boroughs,  and  all 
ordinance  theretofore  passed  In  sabstantinl  eom- 
pUance  with  any  statute  of  this  state  were  there- 
by validated.  Held,  that  such  an  ordinance,  to 
be  valid,  must  conform  to  some  conatitntlonal 
statute. 

2.  An  ordinance  establlahing  a  street  building 
line  pucToach[&g  on  priTate' lauda  cannot  be  sna- 
taiued  if  passed  without  notice,  actual  or  con- 
structive, to  the  owners  of  the  land  fronting  on 
■uch  street.  Quaere:  Can  the  lej^latare  autnoi- 
ise  such  an  ordinance  without  jfforiding  Ua  com- 
pensation to  the  lanaowoersT 

(Syllabus  by  the  Court.) 

Certiorari  by  the  state,  on  the  prosecution 
of  Patrick  Byrnes,  to  review  an  ordinance  of 
the  mayor  and  council  of  the  borough  of  Rlv- 
erton  and  others.   Ordinance  set  aside. 

Argued  November  term,  1800,  befon  DIX- 
ON and  00LL1N6,  JJ. 

Charles  B.  Hendrlckson,  for  the  prosecntor. 
George  A.  Vroom  and  Samnd  W.  Beldon, 
for  d^endant 

COLLINS,  J.  This  certiorari  removes  to 
this  court  an  ordinance  of  the  m^or  and 
council  of  the  borough  of  Biverton  establish- 
ing a  building  line  on  Fourth  street  from 
Main  street  to  Fntton  street,  and  on  Futton 
•treat  from  Second  atreet  to  Broad  street,  In 
the  borough.  This  challenged  ordinance  was 


Introduced  In  and  passed  tgr  the  botoa(h 
council  on  January  28,  1804,  and  was  ap- 
proved by  the  mayor  January  26.  1894.  Ful- 
ton street  Is  00  feet  wide,  and  Fourth  street 
la  50  feet  wide.  The  building  linee  were  fix- 
ed by  the  tndlnance  at  80  feet  from  the  center 
line  of  Fourth  street  and  BO  feet  from  the  cen- 
ter line  of  Fulton  street.  Ttta  prosecutor 
owns  land  on  Fourth  street,  acquired  October 
5,  1888,  and  baa.  therefore,  a  private  Interest 
to  protect  against  Infringement  that  no  delay 
that  would  not  bar  ejectment  wlU  Impair. 
Baxter  v.  Uayor,  etc,  86  N.  J.  Law,  188; 
Speer  v.  City  of  Passaic,  88  N.  J.  Law»  168. 
JEtlverton  was  organised  as  a  boroogh  In  1803, 
under  "An  act  for  the  formation  and  gov«rn- 
ment  ct  boroughs,"  approved  April  2,  1891  (1 
Gen.  St  p.  236).  An  act  Identical  In  attempt- 
ed classification  waa  declared  uncoiutltntlon- 
al  by  the  court  of  errors  and  appeals  at  No- 
vember term,  1^,  In  Attorney  General  v. 
Borough  of  Anglesea,  68  N.  J.  Law,  372,  33 
Atl.  071,  for  reasons  that  would  neceasartly 
lead  to  like  declaration  as  to  the  act  of  1801. 
Recognising  the-lneviteble,  the  legislature,  by 
"An  act  relating  to  boroughs  and  borough 
commissions,"  qtproved  April  21,  1806  (P.  L. 
p.  830),  repealed  the  act  of  1801,  and  others 
In  the  same  plight,  and  oiacted  as  follows: 
"(2)  Every  borough  or  borough  commission 
hentofon  established  and  fbrmed  under  the 
provMcon  of  any  of  said  acts,  Aid'  whlA  Is 
now  a  de  facto  corporation  exerdalng  corpo- 
rate powers,  is  hereby  oreated  a  borough 
Its  present  corporate  name,  and  as  such  bor- 
ough shall  be  a  body  corporate  In  fact  and 
In  law  and  governed  by  the  act  entitled  *An 
act  for  the  fwmatlon  of  borough  govem- 
moits,'  Improved  April  fifth,  one  thousand* 
eight  hundred  and  seventy-eight,  and  the  acts 
supplementary  thereto  and  amendatory  there- 
of (hereinafter  referred  to  as  the  Isorough  act 
of  one  thousand  eight  hundred  and  seventy- 
eight*)*  and  by  the  other  general  laws  of  this 
state  relating  to  and  regulating  the  govern- 
ment of  boroughs,  and  shall  have  all  the 
powers  therein  conferred  and  be  subject  to  all ' 
the  duties  thereby  imposed;  It  shall  nteln. 
hold,  possess  and  enjoy  and  be  absolutely  In- 
vested with  aU  tike  righte  and  pn^erty  here- 
tofore possessed  and  enjoyed  by  the  said  bor- 
ough or  borooi^  commission  and  ahall  be  re- 
sponsible and  liable  for  tiie  contracts,  debts, 
bonds  and  obllgatkma  of  such  borough  or 
borough  *eomml8Bl<m  lAIch  have  been  made 
or  hiGnrred  under  the  provisions  of  any  act 
or  acts  of  the  legldatnre,  whether  or  not  such 
act  or  acta  lawfully  confer  the  power  to  make 
or  Incur  tiie  same;  all  ordinances,  acte  and 
proceedings  heretofore  passed,  had,  done  and 
taken  and  all  taxes  and  assessmente  hereto- 
fore  levied  and  Imposed  by  any  such  borough 
or  borough  commission  In  substantial  com- 
pllanoe  with  any  statute  of  this  state  are 
hereby  validated  and  confirmed.'*  This  act 
hah  been  held  constitutional.  Kennedy  v. 
Borough  of  Belmar.  61  N.  J.  Law,  2(K  88  AU. 
7B6.   Paashig  the  important  questions  wheth- 
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er  It  l8  competent  for  the  legislature  to  re- 
strict a  lot  owner  from  building  to  the  Une 
of  a  street  without  prorldlag  for  his  com- 
pensation, and  whether  any  borough  act,  eren 
that  of  1^1,  authorised  at  all,  or  without  no- 
tice to  landowners,  an  ordinance  to  establish 
a  building  line  encroaching  upon  private  prop- 
erty, we  ran  And  no  support  for  the  ordi- 
nance that  was  passed.  The  act  of  1886  vali- 
dates ordinances  passed  In  compliance  with 
any  statute,  bnt  that,  of  course,  means  a  con- 
stitutional statute  applicable  to  boroughs. 
Neither  In  the  borough  act  of  1878  nor  In  any 
other  such  statute  Is  there  auth(ni^  to  pass 
aa  ordinance  on  the  day  of  tts  introduction. 
The  Todd  act  of  ISSl  permitted  such  action  by 
a  three-fourths  Tote  ot  the  council,  but  tlie 
act  of  1878  <1  Oen.  St  p.  182,  S  14)  requires 
In  every  case  that  the  ordinance  idiail  be  sub- 
mitted in  writing  at  a  regular  meeting,  and 
be  acted  upon  at  a  subsequent  meeting,  and 
we  find  no  general  act  providing  for  any  oth- 
et  procedure  in  boroughs.  For  this  lack  of 
conformity  to  the  statutory  reqnlranent  the 
ordinance  is  voidable.  There  Is  another  ob- 
jection fatal  to  Its  validity.  No  notice,  ac- 
tual or  eonntmctlve,  of  the  intention  to  pass 
such  an  ordinance,  was  given  to  the  landown- 
ers affected  thereby.  Where  private  rights 
are  Involved  In  the  way  they  would  be  by 
such  an  ordinance,  notice  Is- necessary.  Ken- 
nelly  v.  Jersey  City,  57  N.  J.  Law,  203.  30 
Ati.  531;  lAUdls  V.  Borough  of  Vlneland,  60 
N.  J.  Law,  271,  37  Atl.  1099.  The  ordinance 
Is  set  aside,  with  costs. 


TBAEEIANCE  T.  BLAKB  et  aL 
(Court  of  Chancery  of  New  Jersey.  Dee.  4, 
1899.) 

BONDS— VALtDITT-GONSIDBRATION-SBAU 

A  joint  bond,  under  seal,  given  by  e  debtor 
and  his  surety,  conditioned  for  the  payment  of 
B  debt  due  from  the  orincipal  accordine  to  a  bond 
executed  hj  him  alone  on  die  day  before,  not  de- 
livered until  the  delivery  of  the  joint  houd.  Is 
valid,  aa  against  the  sorety. 

BlU  by  Margaret  Yeareance  against  John  J. 
Blalfe  and  others  to  declare  the  liability  of  a 
surety.    Decree  for  complainant 

Ernest  Koester  and  Addison  Ely,  for  com- 
plainant  J.  W.  Miller,  tor  defendants. 

PITNEY,  V.  C.  (orally).  I  do  not  care  to 
hear  yon,  Mr.  Ely. 

The  case  presented,  either  by  the  proofs,  or 
very  frankly  and  properly  admitted  by  coun- 
sel. Is  this:  Mrs.  Yeareance  was  the  owner  of 
some  real  property  Id  Rutherford,  Bergen 
county,  and  she  agreed  to  convey  It  to  Mr. 
John  J.  Blake  for  |18,000,  of  which  $11,000 
was  to  be  cash,  and  $2,000  mortgage;  subject, 
however,  to  a  first  mortgage  for  |11,000,  to 
be  given  by  Mr.  Blake  to  the  Howard  Savings 
Institution  at  the  delivery  of  the  deed.  Mr. 
McDonald  is  the  counsel  for  that  Institntlon 
In  regard  to  passing  tities  to  real  estate. 


Naturally,  therefore,  the  whole  transaction 
occurred  In  his  office.  But  Mrs.  Yeareance  was 
not  wining  to  take  the  simple  bond  of  Mr. 
Blake,  secured  by  his  second  mortgage  on  tte 
land  conveyed,  subject  to  a  mortgage  for  the 
dmount  (fll,000)  that  Mr.  Blake  borrowed 
from  the  Howard  Savings  Institution,  and 
she  insisted  that  he  must  give  her  further  se- 
cnrl^.  The  result  was  that  the  usual  papers 
were  executed.  The  deed  from  Mrs.  Yeare- 
ance—and  her  husband,  I  suppose,  if  she  had 
one—to  Mr.  Blake  was  dated  the  2eth  of  De- 
cember, 1896,  and  a  bond  and  mortgage  for 
12,000  given  by  Mr.  Blate  to  Mrs.  Yeareance 
to  secure  that  sum,  in  one  year,  with  Interest, 
and  they  were  all  ready  for  delivery  In  the 
office  of  Mr.  McDonald.  But  Mrs.  Yeareance, 
ad  I  said,  was  unwilling  to  accept  that  second 
mortgage  for  $2,000;  whereupon  Mr.  Willis 
was  offered  as  sure^  for  Blake,  and  It  was 
agreed  that  be  should  execute  something  In 
the  shape  of  a  bond  and  mortgage  to  Mrs. 
Yeareance  to  secure  it  hereupon  this  pap^ 
was  executed,  a  copy  of  which  Is  annexed  to 
the  bllL  It  Is  dated  December  27,  1885,  one 
day  later  than  the  deed  and  the  actual  con- 
sideration money  bond  and  mortgage  of  92.- 
000,  and  It  purports  to  be  executed  by  Mr. 
Blake  and  Mr.  Willis  to  Mrs.  Yeareance  In  the 
penal  sum  of  $4,000.  The  condition  is  this: 
"That  if  the  above-bounden  John  J.  Blake, 
his  executors  and  administrators,  shall  well 
and  truly  pay,  or  cause  to  be  paid,  unto  the 
above-named  Margaret  Yeareance,  her  execu- 
tors. admlDistrators,  or  assigns,  the  Just  and 
full  sum  of  $2,000,  on  the  twenty-sixth  day 
of  December,  in  the  year  of  our  Lord  eight- 
een hundred  and  nInety-sIx,  in  manner  pro- 
vided In  the  condition  of  a  certain  bond  made 
by  the  said  John  J.  Blake  to  the  said  Mar- 
garet Yeareance  in  the  penal  sum  of  $4,000, 
conditioned  for  the  payment  of  $2,000,  dated 
the  26th  day  of  December.  1805,  payable  one 
year  after  the  date  thereof,  and  which  this 
bond  is  given  to  secure,  then  this  obligation 
shall  be  void;  otherwise,  to  remain  In  full 
force  and  virtue.  And  the  above-bounden 
John  J.  Blake  and  Thomas  Willis  hereby 
pledge  all  their  lands  and  tenements  In  the 
county  of  Bergen  and  state  of  New  Jersey  as 
security  for  the  p^ment  of  the  above  obliga- 
tion. Signed,  sealed,  and  delivered  In  the 
presence  of  Frank  Koch;"  and  then  acknowl- 
edged before  Frank  Kodi,  a  commissioner  of 
deeds.  In  the  ordinary  way.  That  paper  was 
handed  by  Mr.  Willis  to  Mr.  Blake,  and  car- 
ried by  him  to  Newark,  and  was  there  ready 
to  be  delivered  when  tbe  papers  were  ex- 
changed,—when  the  title  was  passed,  about 
January  2,  1896,  the  mortgage  made  to  the 
Howard  Savings  Institution  for  the  money 
advanced  by  it  for  part  of  tbe  consideration 
money  to  Mrs.  Yeareance,  and  the  deed  ddtv- 
ered  by  her  to  Mr.  Blake,  and  these  two  In- 
atmmenta  delivered  back  to  Mrs.  Yeareance. 
The  transaction  was  a  single  one.  It  was 
part  and  pared  of  the  delivery  of  the  deed, 
and  this  Joint  bond  was  given  to  aecnre  a 
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part  of  the  conilderatlOD  for  the  conveyance 
of  that  land. 

The  case.  then,  itaiids  Just  In  this  wise: 
That  Mr.  Wlllifl  became  eecurHr  tor  Ur. 
Blaln  to  Mn.  ifeareanoe  tor  f2.000^  for  the 
part  payment  of  the  cnulderatlon  ot  tbe  con> 
Teyance  of  the  land  vriblcli  >he  conveyed  to 
Mr.  Blake,  and  he  (WUlls)  {dedged  bla  lands 
In  Bersen  county  to  pay  that  $%000. 

Now,  on  that  statement  of  facts,  It  seems 
to  me  difficnlt  to  Imagine  what  argument  can 
be  made  againat  It.  No  point  Is  made  that 
the  Instrument,  If  otiierwlse  valid,  la  not  good 
as  an  eqnitaUe  mortgage  on  the  lands  de- 
scribed In  the  blU.  « 

But  Mr.  Miller  has  presented  to  the  comt 
a  learned  and  higenlons  argomoit  to  show, 
that  Mr.  WlUts  Is  not  liable  on  the  p^er.  snd 
I  will  try  to  state  K.  He  says  that  although 
ttia  bond  Is  under  seal,  and  In  a  court  ot  law 
In  old  times  the  ecmalderatlon,  except  In  cases 
of  fraud  in  its  ezecntlon,  could  not  be  In- 
quired Into,  yet  by  statute  that  Is  imaged, 
and  the  consIderatl«t  may  be  Inquired  Into  in 
a  Butt  at  ls»r.  But  it  always  could  be  tnqnlr* 
ed  Into  In  equity.  I  do  not  understand  Oiat 
Oie  act  In  question  has  done  Mr.  IfiUer  aqy 
good,  w  any  hann.  In  ttils  case.  And  It  was 
frankly  admitted,  in  the  first  place,  by  Mr. 
IDy,  hi  opening  bit  case,  that  Mr.  WUlls  was 
a  mere  surety.  But,  nnfortuat^  for  bin, 
he  is  a  surety  in  a  bond  under  seal,  and  It  Is 
to  pay  a  sum  of  money  justly  and  honestiy 
due  from  the  principal  debtor.  But  argnes 
counsel,  the  omdition  Is  to  pay  It  accwdlng 
to  the  conditions  of  a  certain  other  bond. 
But  I  answer,  that  is  morely  to  show  how 
and  -whea  It  Is  to  be  paid.  I  will  read  the 
condition  over  again:  "That  If  the  above- 
bomidai  John  J.  Blake,  his  executors  and  ad- 
mInlBtrators,  shall  well  and  truly  pay  unto  the 
abore-named  Martpvet  Yeareance,  her  execu- 
tors, administrators,  or  assigns,  the  jost  saA 
full  sura  of  $2,000,  oa  the  28th  day  of  Decem- 
ber, In  th9  yesr  of  our  Lord  eli^teen  hundred 
and  nlnety-slz."— then  folhnn,  "in  manner 
provided  In  Un  condition  of  a  certain  bond." 
etc. .  It  la  to  par  the  money.  That  la  what 
he  went  eecorlty  for.  But  he  has  to  pay  it 
acoordtog  to  the  condltltm  of  the  otbor  bond; 
tbat  la,  according  to  the  terms  of  fbe  oQnr 
bond.  It  Is,  after  all,  a  positive  oUIf^tion  to 
j^y  a  sum  of  money. 

But  now,  the  Ingenious  argument  addressed 
to  me  is  that  because  It  mentions  and  refers 
to  a  bond  dated  one  day  before,  but  not  yet 
delivered,  it  beccmws,  not  only  a  collateral 
obllgatlou,  bnt  also  an  <Allgatlon  altered  Into 
aubeequeiMly  to  pay  a  previously  existing 
debt  and  that  therefon.  It  Is  void.  Wen,  I 
must  confess  that  If  thut  is  the  law,  Z  nerer 
heard  of  It  The  argument  made  no  Impres- 
sion on  jny  Blind.  If  that  were  the  tact  ot 
the  case^  It  would  make  no  difference,  to  my 
mind.  The  obligation  Is  to  pay  a  debt  and 
this  gentleman  entered  Into  ttiat  oibUgation 
with  hia  «yes  opoi,  and  signed  this  bond  with 
•  seaL 


Now,  the  law  lAlch  a^owl  yon  to  go  be* 
hind  a  seal  does  not  allow  yon  to  discharge 
u  obligation  of  Oat  kind.  It  does  not  rednoe 
die  solenmUy  of  the  transaction  in  the  teast 
It  only  aUowB  you  to  go  behind,  and  to  show 
a  fallttre  of  conilderation,— to  show  the  actual 
conaideratitm.  Now,  In  thla  .cas^  the  actual 
consideration  Is  peri^ctly  dear  and  good;  and. 
If  the  surety  In  this  case  cannot  be  held.  It  is 
dilDcuIt  to  Ima^ne  a  ease  In  whldi  a  surety 
can  be  held.  The  counsel's  airomoit  goes 
the  lengtti  of  sbowtn^  that  no  snre^  can  be 
held. 

I  may  be  a  little  stiq>ld  this  momtnft  bnt  I 
cannot  see  the  least  defense  In  this  ease.  I 
am,  of  conzw,  very  sorry  for  Mr.  Wnils,  but 
people  sottietlmes  are  obliged  to  pay  surety 
money,  and  it  may  be  that  If  he  has  to  pay 
this.  It  will  be  a  good  lessui  to  prevent  him 
from  going  surety  for  bis  nel^bor  again;  but 
certain  it  Is,  on  the  ^ven  facts,  tbat  Mrs. 
Teareance  never  would  have  parted  with  the 
title  to'  her  property  If  she  had  not  received 
this  bond,  and  I  can  see  no  reason  vrfiy  she 
should  lose  the  benefit  of  It  I  wlU  advise  a 
decree  tor  ttn  ornqtlalnant 


(N  N.  J.  B.  S7I) 
BIDDLB  V.  CLABBT. 
(Cotnt  9t  Errors  and  Aiveals  (rf  New  Jcrsv. 
Nov.  aO,  ISM.) 
TRVBT— PAHOL  BVIDBNCa. 
WhethCT,  under  the  drcomBtances  of  this 
case,  a  ris^t  to  the  convey ance  of  an  Interest  In 
land  can  be  established  bv  parol  evldeioe,  is  not 
deemed  necessary  to  decide,  becaob  assnming  It 
can  be,  the  conclnsion  below  that  uie  parol  evi- 
dence was  insoffldent  to  establish  sa<£  right  is 
not  found  to  be  erroneooa. 

Dixon.  Qsrrisan,  Ladlow,  and  Bogert  JJ<*  dls> 
senting, 

(SyUabns  by  the  Gonrt) 

Appeal  from  court  of  chancery. 

BUI  by  WlUiam  Blddle  againat  Joseph  F. 
Olabby.  Decree  for  defendant  and  plalntlfl 
appeals.  Affirmed. 

The  following  Is  Oie  (pinion  of  Beed,  V.  O.: 
"Mr.  BuOamIn  EL  Brown,  prertdent  of  the 
United  States  Hotel  Omnpany.  put  In  the 
hands  of  William  Blddle.  a  realnestato  dealw 
and  broker,  certain  jiroperty  bdonglng  to  Oie 
United  States  Hotel  Gompsnyt  for  ssle.  at  the 
price  of  180,000,  on  a  commlsskm  of  two  per 
cent  Mr.  Brown  was  Informed  by  Mr.  Bld- 
dle that  he  had  sold  the  pnv>«ty  to  a  Mr. 
Mason,  and  an  agreement  for  the  ssle  there- 
of to  Mr.  Mason  was  CKcnted  on  April  21, 
1860,  at  whldi  time  fBOO  was  paid  down. 
This  agreement  was  really  made  by  Mr.  Mar 
son  tor  William  Blddle  and  JtMe^  F.  CUabby, 
ai^  to  these  genUonen  Mr.  Mason  assigned. 
In  writing.  Us  interest  In  the  agreement 
SubsequenUy  a  point  waa  raised  by  Mr.  Blddle 
In  respect  to  the  title  which  the  United  States 
Hotel  Ciompaiv  was  able  to  give;  Mr.  Blddle 
Inristbig  that  by  the  opontlon  of  certahi 
deeds  which  the  company  had  given  for  otbeor 
lands,  certain  restrictions  were  Imposed  upon 
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the  use  of  the  property  In  questloiL  To  arold 
this  alleged  difficulty^  It  was  arranged  that  a 
mortgage  upon  this  property,  held  by  the 
Provident  Life  Insurance  Company,  which  had 
been  ocecuted  previous  to  the  creation  of  the 
restrictions,  should  be  foreclosed,  and  that  the 
property  sold  under  the  foreclosure  should  be 
bought  In  by  some  one  for  Kr.  Brown,  who 
was  then  to  convey  the  title  so  purchased  to 
Messrs.  Rtddle  and  Clabby.  At  the  foreclo- 
sure sale  the  property  was  sold  to  one  Mr. 
Shuster,  who  bought  It  In  for  Mr.  Brown. 
Mr.  Shuster  on  October  12,  1802,  the  day  of 
tiie  sale,  made  a  new  contract  with  Mr.  Blddle 
and  Mr.  Clabby,  confirming  the  former  one 
already  made  between  the  hotel  company  and 
these  genUemen.  The  time  named  In  the 
agreement  for  delivering  the  deed  was  October 
29,  1892,  and  the  consideration,  $30,000,  was 
to  be  paid  in  the  following  manner:  $500  had 
been  paid  when  the  original  agreement  was 
executed.  There  was  to  be  paid  97,000  In 
cash.  91,000  was  to  be  allowed  on  account  of 
rent  for  the  property.  There  was  to  be  a 
mortgage  of  f 1,500,  and  another  mortgage  of 
$20,000,  executed  the  vendeea  to  the  ven- 
dors.  On  Saturday,  October  29,  1892,  Mr. 
Shuster  and  Mr.  Brown  attended  at  the  place 
of  business  of  Mr.  Clabby,  at  Atlantic  City, 
for  the  purpose  of  passing  the  papers  and  set- 
tilng  the  consideration.  Mr.  Blddle  was  sent 
for,  and  subsequentiy  appeared,  and  had  some 
conversation  with  Mr.  Clabby,  which  result- 
ed In  an  arrangement  that  Mr.  Clabby,  with 
Mr.  Blddle's  consent,  should  take  the  title  to 
the  property  alone,  and  that  he  alone  should 
execute  the  bonds  and  mortgages.  This  re- 
quired the  execution  (tf  a  new  deed  by  Mr. 
Shuster,  which  new  deed,  on  the  Monday  fol- 
lowing, was  executed,  and  the  entire  con- 
sideration was  paid  by,  and  the  tiUe  to  the 
property  taken  In  the  name  of,  Joseph  F. 
Olabby.  The  facts,  so  far,  axe  not  contro- 
verted. The  litigation  springs  out  of  the  dif- 
ference between  Messrs.  Blddle  and  Clabby 
as  to  the  purpose  of  this  arrangement  to  put 
the  title  of  this  property  In  the  name  of  Mr. 
Clabby  alone,  Instead  of  In  the  name  of  Bld- 
dle and  Clabby.  .  Mr.  Clabby  Insists  that  Mr. 
Blddle  abandoned  his  right  to  receive  a  deed, 
because  of  his  pecuniary  embarrassment,  and 
assented  to  Mr.  Clabby's  taking  the  entire 
titie,  and  paying  the  entire  consideration.  Mr. 
Blddle  insists  that  the  reason  that  he  did  not 
take  the  undivided  moiety  of  the  property  was 
because  Mr.  Clabby  objected  that  his  (Mr. 
Riddle's)  domestic  relations  would  embarrass 
the  execQtlon  by  him  of  the  mortgages  to  be 
given  at  the  tlm^  or  of  any  future  deed  which 
might  be  required  to  dispose  of  the  prop- 
erty, and  that  It  was  understood  that  Mr. 
Clabby  should  take  the  titie,  arrange  the  con- 
sideration for  their  Joint  benefit,  he  to  be 
snhsequentiy  reimbursed  by  Mr.  Riddle  for 
one-half  the  consideration. 

"At  this  point  it  Is  suggested,  rather  than 
acgned,  by  the  counsel  for  Mr.  Clabby,  that 
the  agreement  to  make  the  title  to  Mr.  Clabby 


alone  cannot  be  proved  by  parol;  that  Mr. 
Blddle's  Interest  In  the  agreement  to  convey 
an  undivided  molely  to  him  was  an  Interest 
In  lands,  which  could  not  be  transferred,  be- 
cause of  the  prohibition  of  the  statute  of 
frauds,  by  a  verbal  agreement  If  this  view 
Is  tenable,  then  the  agreement  of  Mr.  Shuster 
to  convey  to  both  of  these  parties  Is  atlll  en- 
forceable; but  It  seems  obvious  that,  upon  a 
bill  to  compel  such  performance,  Mr.  Blddle 
would  be  clearly  estopped  by  his  assent  to 
the  substituted  performance.  Estoppels  in  re- 
lation to  sales  of  land  usually  lie  In  paroU  and 
are  based  upon  the  fraud  which  would  be 
perpetrated  by  a  successful  attempt  of  a  per- 
son, who  by  his  assent  has  led  opposing  par- 
ties Into  a  certain  line  of  conduct,  to  Ignore 
such  assent  The  q»ectflc  performance  of  Tu- 
bal contracte  for  the  sale  of  land,  when  there 
has  been  a  part  performance,  rests  upon  this 
doctrine.  After  Mr.  Blddle  assented  to  the 
substituted  performance  of  the  contract  to 
oonvey,  and  the  ctmveyance  was  executed  In 
conformity  with  his  consent,  he  Is  estopped 
from  invoking  the  provislous  of  the  statute 
of  frauds.  Khig  v.  Morford.  1  N.  J.  Eq.  274; 
Stoutenbnrgh  v.  Tomkins,  9  N.  J.  Bq.  332. 
The  question,  then.  Is  narrowed  to  one  of  fact, 
namely,  as  to  which  of  these  counter  conten- 
tions of  Messrs.  Blddle  and  Clabby  Is  true; 
and  the  answer  to  this  questim  depends  upon 
what  occurred  on  Saturday,  October  29,  1802, 
when  Mr.  Brown,  with  Mr.  Shuster,  came  to 
Mr.  Clabby's  salmm,  bringing  with  them  the 
conveyance  that  was  then  to  have  been  deliv- 
ered. At  that  meeting  there  were  present,  be- 
sides the  two  Just  mentioned,  Mr.  Blddle, 
Joseph  F.  Olabby,  the  def^dant,  Mr.  Thomas 
Clabby,  the  defendant's  brother,  and  Mr.  Onn- 
rod,  the  bartender.  Mr.  Joseph  F.  Clabby's 
account  Is:  That  on  that  day,  after  the  ar- 
rival of  Messrs.  Brown  and  Shuster,  Mr.  Bld- 
dle was  sent  for,  came,  had  some  conversa- 
tion with  Mr.  Brown  about  the  setUement  of 
a  duebill  for  $60,  and,  upon  then  being  asked 
If  he  was  prepared  to  go  on  with  the  pur- 
chase of  the  bath-house  property,  said:  'No; 
I  am  not  prepared  to  go  on.  I  haven't  -any 
money,  and  cannot  keep  my  part  of  this  agree- 
ment, and  it  is  off,  so  far  as  I  am  concerned. 
I  want  you  to  understand  t'bat  I  am  out  of  It' 
That  he  then  called  Mr.  Thomas  Clabby  out 
Into  the  corridor,  where  they  had  some  con- 
versation, and  where  finally  Mr.  Joseph  CSab* 
by  Joined  them,  and  found,  as  he  says,  Mr. 
Blddle  trying  to  induce  Thomas  Clabby  to  go 
In  with  him  In  the  purchase  of  the  property, 
as  he  (Blddle)  had  abandoned  It.  Joseph  F. 
Clabby  says  he  again  asked  Blddle  If  he 
meant  what  he  had  said  to  Mr.  Brown,  and 
he  said  he  did.  And  he  said:  'If  you  think 
It  Is  a  good  thing,  go  in  and  take  It  yours^; 
but,  If  you  do  conclude  to  buy  it  there  is  one 
thing  I  would  like  you  to  do  for  me.*  'And 
I  said,  "What  Is  that?"  And  he  said,  "1 
want  you  to  give  me  credit  for  the  $200  which 
I  have  paid  on  the  Mason  agreement  and  re- 
lease me  from  that  amount.**  I  told  him  If  I 
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pnrcbased  the  propertr  I  wonld  40  so.'  Mr. 
Rlddlo  came  back  Into  tbe  room,  and  laid  to 
Ur.  Brown  that.  If  Mr.  Olabby  ihoold  pur- 
chase the  property,  I  want  yoo  to  glTO  him 
credit  for  the  9260  which  I  hare  paid  on  tha 
Mason  agreement;  and,  as  I  owe  him  f260, 
be  released  me  from  that  amoont*  Mr.  Olab- 
by  siQrs  he  tlien  concluded  to  take  tiie  prop* 
erty,  wroto  hla  c3ieck  for  $7,000,  and  took  it 
to  tbe  bank,  and  bought  two  drafts  (one  fw 
16.400,  and  the  other  for  9600)  on  the  Mechan- 
IcB*  Bank  of  Philadelphia.  Six  hondred  dol- 
lars was  deducted  from  tbe  ctmslderatloo,  on 
account  of  the  commissions  which  Mr.  Brown 
had  promised  to  pay  Mr.  Blddle,  and  which 
Mr.  Brown  allowed  to  Clabby  on  tiw  sale; 
Therefore  ooly  tbe  96,400  draft  was  pftased 
orer,  and  the  newly-execnted  deed  was  pass* 
ed  oTer  on  the  Bfonday  following.  This  statea 
nbatantlally  Hie  aceonnt  given  by  Joseph  F. 
Olftbby  of  what  oceorred  on  tbe  2&tb  and  Slat 
of  October.  1802.  Mr.  Thomas  CSabtr.  wlM 
waa  present  on  the  29th  of  October,  and  went 
for  Mr.  Kiddle,  to  intorm  him  that  bis  pres- 
ence was  reoalred,  eotsolxtrates  the  testimony 
of  Ids  brother,  with  some  Immaterial  varla- 
tlooa.  He  says  that  after  Mr.  Blddle  had 
announced  that  be  had  not  got  the  money,  and 
refoaed  to  go  any  farther  in  the  matter,  that 
he  took  witness  outside  the  door,  and  asked 
him  why  he  did  not  take  the  one-half  In- 
terest; tbat»  It  be  did.  he  wished  him  to  get 
oodlt  tor  the  9260  which  he  (Riddle)  had  paid 
to  Mil  Brown  on  the  original  Mason  agree- 
ment Thomas  dabby  also  ssys  he  loaned 
his  brother  93&0  on  that  day  to  make  a  de- 
posit fur  the  benefit  of  bla  balance  In  bank. 

*'Oa  tbe  other  side.  Mr.  Blddle's  account  of 
what  occnrred  on  tbe  29th  of  October  la: 
Tliat  lu  waa  at  HeOklec's  Hotel,  tiie  head- 
quarters  of  the  Democratic  committee,  and, 
when  word  was  sent  to  him  that  Mr.  Brown 
and  Mr.  Shnster  w«e  pr^ared  to  Hu 
deed,  he  went  to  Mr.  0Ubby*8  saloon,  and  op- 
stabs  to  the  second  story.  fHiat  he  drew  Mr. 
Joaeph  F.  caabby  aside,  and  took  Uin  half- 
war  downstairs,  and  said:  *  "Joe,  the  county 
committeemen  have  got  to  take  their  tealna 
to  ttie  Taiions  diatant  polnta.  and,  if  tbey  .do 
not  get  their  tnUns  this  aftemooti,  I  would 
not  bare  a  chance  to  do  what  I  sbonld  do 
poUtlcaQy  for  ttaese  people."  And  I  said: 
*'It  wni  tslce  me  a  good  while  to  miUie  this 
settlement  Can  yon  make  this  settlement 
without  my  bting  here?  Tou  bave  the  95,000 
mortgage  which  I  gave  yon  in  June.  How- 
•rer,  if  yon  ate  not  willing  to  do  this,  I  have 
tbB  money  downstairs.'*  But  It  waa  to  bills 
of  small  denomlnattonsi^-mie  and  two  dollar 
billa;  and  I  had  a  conaldenble  amount  of 
money  In  one  and  two  dollar  blUa,  and  could 
have  readily  gono  and  gotten  the  money  and 
bnngbt  It  npstolrs.  But  be  was  an  earnest 
political  supporter  of  mine,  and  be  was  very 
anxious  for  me  to  go  and  settle  with  the  com- 
mittoemen,  and  he  said:  *^  ahead.  BIIL  I 
will  wait  for  yon  nntll  tbe  day  after  eleo- 
tfon."  In  recognition  of  that  I  iald,  **Tbere 


Is  a  fCOO  commission  comlhg  to  me  from  Mr. 
Brown,  and  I  wiU  give  yon  one-half  of  that 
commission."  And  I  then  walked  upstairs  to 
where  Mr.  Brown  and  Mr.  Shnster  were  sit- 
ting, and  they  asked  If  we  were  ready  to  set- 
tle, and  I  aald.  "Yen,"  we  were  ready  to  set- 
tle to  everytlUi^  but  one  particular.  "Bfr. 
Clabby  has  the  money,  and  tbe  one  particular 
Is  that  he  don't  want  me  to  go  on  the  bond 
and  mortgage,  because  of  some  domestic  crit- 
icisms on  my  titlea.'*  I  was  perfectly  wllllttg 
to  go  on  the  bond  and  mortgage,  and  so  told 
them  then  and  there,  but  that  Mr.  Olabby  pre- 
ferred to  take  tbe  title  of  the  deed  blmself, 
and  h<M  It  tot  my  benefit,  and  not  dood  tbe 
titie  In  any  way.  I  said.  "Mr.  Brown,  yon 
will  allow  the  9600  cradM  on  this  settlement 
and  I  will  give  you  a  receli>t  to  full  for  the 
commissions  tor  fbe  sale  of  this  property."  * 
After  sune  ccmversatlon  with  Mr.  Brown 
about  the  960  wbkb  Mr.  Blddle  owed  blm  for 
overpaid  coBamlaidons,  be  says  he  left  the 
room.  Anotiier  witness  la  Mr.  Brown.  M». 
Brown  waa  aBked  If  be  knew  why  Mr.  Bid- 
dle^a  name  was  not  put  to  ttie  deed,  and  re- 
plied: I  tbliA  it  was  on  account  of 
Mr.  Blddle's  wtte,  or  something  oi  that  Und; 
that  prabaUy  be  could  not  make  a  good  deed, 
-a  good  title.*  He  was  Uked  If  that  was  the 
reason,  and  reeled:  1  don't  know  wbetUer 
that  ms  the  entire  reason  or  not  bnt  that 
waa  one  of  fbe  things  talked  about  at  the 
time.  Q.  Was  tiiere  any  othor  reascm  that 
you  know  oft  A.  No.  sir.*  Efe  also  says  he 
suMMWed  that  Mr.  Riddle  had  some  interest 
to  tbe  title. '  Mr.  Shnster  was  asked:  *Dld 
you  understand  why  it  waa  yon  encnted  the 
deed  to  lb.  Olabby  alone?  A.  nndei> 
standing  was  thist  rThere  was  a  conversation 
between  Mr.  Olabby  and  Mr.  Riddle;  and,  for 
some  domestic  reasons  (I  learned  afterwards, 
for  fear  of  a  comnu»-law  marriage).  Mr. 
GlaM>y  did  not  consider  It  safe  for  them  to 
have  a  Jotot  title  and  jotot  deed.  Q.  Did  you 
bear  that  atatement?  A.  Tea,  sir;  I  beard 
them  talk  about  it  Tb^  came  to  me  for 
that  reason  to  make  tbe  title  as  I  did.  Q. 
State  how  it  was  yon  received  your  Impres- 
«lon.  Who  did  yon  bear  aay  so?  A.  Mr: 
Olabby  and  Mr.  Blddle.  That  la  the  oidy*ln- 
formatlon  I  have.  They  were  tegethor  when 
I  heard  tbe  conversation.* 

"This  Is  substantially  an  the  teiMlmony  to 
reqieet  to  what  occnned  on  ^October  8&th. 
7u  passing  Qpon  the  torce  to  be  given  the  tes- 
timony of  ttese  witnesses.  It  has  to  be  kept 
to  mind  that  they  are  trying  to  recall  words 
qpoken  to  October,  1882.  The  reaMeetl<u  of 
tbe  precise  words  onptoyed  'in  a  conversation 
oceming  so  bmg  ago  most  at  best  be  vague. 
At  tbe  time  the  conversation  occurred,  none 
<tf  the  witnesses  supposed  that  the  language 
used  wonld  becmne  of  subsequent  Importance. 
ThmfMe  the  nneonsdous  Infiuence  of  pres- 
ent totarest  and  the  Impresatons  perhaps 
gained  by  anbaequmt  omveraatlons  bf  the 
witnesses  with  the  parties,  are  liable  to  color 
any  statement  of  what  then  occurred.  Ths 
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testimony  of  tbe  two  Messrs.  Clabby  as  to 
the  exact  words  used  at  th.e  time  Is  probably 
tbeir  present  recolleotlon  oC  what  was  likely 
to  occur.  Bat  tbelr  account  of  tbe  substance 
of  tbe  conversations— tbe  purposes  and  tbe 
Tesult  of  tbe  conversations— -may  be  accurate. 
It  can  at  least  be  said  of  tbeir  stetements 
tbat  notblng  Is  proven  in  the  case  In  respect 
to  their  subsequent  conduct  or  conversation 
wblcb  Is  inconsistent  with  the  account  which 
they  now  give  of  the  arran^ment  of  October 
29th.  Of  the  witnesses  produced  in  support 
of  Mr.  Riddle's  theory,  It  Is  to  be  remarked 
tliat  Mr.  Brown,  a  gentleman  of  character 
and  probity,  baa  now,  and  midoubtedly  had 
tben,  the  Infirmity  of  age  and  deafness, 
wbtcii,  added  to  tbe  natural  infirmity  of  mem- 
or7f  renders  his  testimony  as  to  tbe  conversa- 
tions wblcb  occurred  on  the  29tb  of  October 
extremely  uncertain.  In  respect  to  Mr.  Shus- 
ter,  although  he  swears  definitely  to  a  con- 
versation between  Mr.  Blddle  and  Mr.  CHab- 
by  from  wblcb  be  says  he  got  the  Impres- 
siOD  that  Mr.  Blddle  was  left  out  of  the  deal 
because  of  domestic  difficulties,  I  am  not  con- 
vinced that  he  has  a  recollection  of  a  conver- 
sation to  tbat  effect  between  the  parties.  He 
remembers  nothing  of  tbe  transaction  apart 
from  that  In  fact,  neither  he  nor  Mr. 
Brown  recalls  tbe  fact  that  the  deeds  orig- 
inally prepared  were  not  delivered,  and  that 
he  (Mr.  Shuster)  was  compelled  to  execute  a 
new  deed,  which  was  delivered,  in  fact,  cm 
the  Monday  following.  Tbe  impi^esslon  which 
they  say  was  left  ui^ton  their  minds  from  the 
conversation  which  then  occurred  was  per^ 
haps  the  result  of  subsequent  conversations 
and  reports.  In  turning  to  the  testimony  of 
Mr.  Blddle,  it  is  to  be  viewed  In  tbe  Ugbt  of 
his  subsequent  conversations  and  conduct 
He  says  that  the  day  after  election  (Novem- 
ber &th)  be  went  to  tbe  saloon  of  Mr.  Clabby, 
and  said:  'Joe,  you  can  prepare  tbe  deed  for 
me.  I  tiave  my  money  ready  to  settle  for  my 
half  of  the  property.'  Mr.  Clabby  answered. 
'It  wlU  do  to-morrow.'  On  the  morrow,  Mr. 
Blddle  says,  he  went  and  said:  *  "I  am  ready, 
Joe.  I  have  tbe  money  here,"  Mr.  Clabby 
said,  "Well,  I  do  not  feel  as  if  I  want  to  have 
any  partners  In  this  transaction."  I  aald, 
"What  do  you  mean?"  He  made  no  reply, 
bnt  that  he  did  not  want  any  partnera'  Now, 
Mr.  Riddle  says  that  be  had  the  mon^  to  pay 
his  share  on  October  29th,  as  well  as  on  No- 
vember &th,  and  yet  on  November  1st  be  bor- 
rowed of  Mr.  Clabby  $350.  Again,  after  No- 
vember lOtlt,  when,  according  to  Mr.  Riddle, 
Mr.  Clabby  bad  deliberately  announced  bis 
Intention  of  Ignoring  his  agreement  of  Octo- 
l>er  28tb,  and  of  cutting  Mr.  Biddle  entirely 
out  of  all  rights  In  tbe  property,  the  latter 
seems  to  have  continued  In  friendly  relations 
with  Mr.  (Jlabby.  On  July  14,  1892,  Mr.  Rid- 
dle had  given  Mr.  Clabby  a  dneblli  for  $2,- 
172.10  and  ?250,  with  Interest  In  May,  1893, 
they  had  a  settlement  of  accounts,  when  Mr. 
Bdddle  paid  Mr.  Clabby  a  check  for  (178.77. 
another  tor  960,  a  draft  for  92,000,  and  an- 


other for  ISO.  At  the  same  time  he  gave  Mr. 
Clabby  a  certificate  that  he  held"  five  shares 
of  the  Unltm  National  Bank  stock  belonging 
to  Mr.  Clabby,  which  he  was  to  deliver  in 
ninety  days,  or  $500  In  lieu  of  the  same.  It 
appears  tbat  after  the  failure  of  Mr.  Blddle 
to  return  this  certificate  of  stock,  or  to  pay 
tbe  (600,  Mr.  Clabby,  la  the  beginning  of 
1894,  began  an  action  against  him  to  recover 
tbe  money.  A  judgment  was  entered  by  de- 
fault Mr.  Blddle  applied  to  have  the  Judg- 
ment opened,  and  testimony  was  taken  before 
Robert  H.  Ingersoll  on  May  ^1.  1891.  Ur. 
Riddle  then  swore  'that  he  first  discovered 
that  his  name  had  been  omitted  from  the 
deed  taken  by  Mr.  Clabby  when  be  went  to 
proffer  him  the  balance  for  his  one-half  in- 
terest* He  said  ^that  he  oould  teU  that 
Clabby  had  the  title,  by  his  manner.'  He 
said,  *I  was  not  certain  how  tbe  transaction 
was  oonclnded.'  In  answer  to  the  question, 
'Why  was  the  title  made  to  Mr.  Clabby,  in- 
stead of  to  you?*  he  answered,  'I  don't  know.* 
He  now  says  that  he  knew  that  the  title  was 
to  be  taken  by  Mr.  dabby  atone,  and  why  it 
was  to  be  so  taken,  namely,  because  Mr.  dab- 
by preferred  to  take  the  title  himself,  because 
of  some  crltidsms  of  his  (Riddle's)  tlUes. 
Now,  the  testimony  taken  In  Biay,  1891,  vjion 
the  very  point  of  inquiry.  Is  radically  variant 
from  that  of  October,  1897.  Again,  from  the 
time  when,  according  to  Mr.  Riddle,  Mr.  dab- 
by had  violated  his  agreement  with  him,  and 
announced  his  intention  to  deprive  blm  of  hia 
rights  In  the  pn^ierty,  there  had  been  friend- 
ly dealings.  Mr.  Clabby  had  loaned  btan 
money;  that  had  settled  In  May,  1898,  tiielr 
accounts;  snlt  had  been  thought  against  Mr. 
Riddle  In  1894;  and  not  until  August  6,  1895. 
did  Mr.  Riddle  begin  this  suit  Again,  Mr. 
Charles  Idler  rented  desk  room  to  Mr.  Riddle 
during  tbe  year  1893,  and  part  of  the  years 
1892  and  1894.  Messra  Biddle,  Laflerty,  and 
Idler  wanted  to  get  an  cation  on  this  prop- 
erty from  Mr.  Clabby,  and  sent  Mr.  Idler  to 
see  Mr.  Clabby.  Mr.  Idler  says,  *Mr.  CSabby 
wanted  for  the  property  fSO,000,  and  would 
give  US  an  cation  If  we  would  put  up  (SOO.' 
He  says  that  Mr.  Blddle  and  Mr.  Laflerty 
sent  witness  back  to  see  If  he  could  get  tbe 
option  without  Uie  $500.  Mr.  Clabby  refused. 
Mr.  Idler  testifies  that  Mr.  Blddle  said  that 
at  tbe  time  he  was  about  to  buy  that  prop- 
erty with  Mr.  Clabby,  bat  he  could  not  raise 
the  money,  and  the  thing  fell  through,  or 
something  to  that  effect  As  to  tbe  testimo- 
ny In  respect  to  other  admlssltms  of  Mr.  Bld- 
dle subsequent  to  October  29tb,  seeming  to 
recognise  Mr.  Clabby's  tiUe,  the  llablHty  to 
mistake  in  leftrodncing  the  oonvnaatloiu  Is 
such  tbat  I  have  not  glvea  tbem  SHionB  eon- 
slderatlon. 

"I  am  unable  to  find  much  Ugbt  In  the  tea- 
timony,  and  the  argument  based  upon  it  In 
respect  to  the  charge  of  tbe  principal  and  In- 
terest of  the  sima  of  9250  In  the  memoranda 
made  by  Mr.  Clabby,  and  tbe  credit  of  the 
same  sum  In  tbe  same  memoranda,  iu>on  tbe 
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baala  itf  whicb  the  settlement  of  Ma^,  1893. 
wu  made.  There  Beema  to  be  a  good  deal  of 
confusion  In  the  testimony  In  respect  to  this 
9200.  I  think  that  the  loan  of  ¥260  erlden- 
ced  by  the  check  of  Jnly  13tb  was  the  same 
loan  referred  to  In  the  daeblll  of  July  14, 
1892,  That  loan  seems  to  have  been  carried 
Into  the  accomit  against  Mr.  Riddle,  and  In- 
terest calculated;  and  the  which  repre* 
sented  the  one-half  of  the  $500  deposited  on 
the  Mason  agreement,  without  Interest,  seems 
to  have  been  allowed  as  a  credit 

"In  my  Judgment,  under  the  testimony,  the 
relief  aslied  for  by  the  complainant  must  be 
denied.  Nor  can  I  see  any  way  of  impressing 
a  trust  upon  the  property  on  account  of  the 
$000  commissions  which  was  originally  due 
to  Mr.  Riddle,  and  which  was  deducted  from 
the  consideration  at  the  time  of  the  execution 
of  the  deeds.  If  it  was  understood  that  Mr. 
Olabby  should  take  the  entire  legal  title,  and 
this  money  should  be  used  as  part  of  the  con- 
sideration, no  resulting  tnut  ante  In  faror 
of  Ur.  Riddle." 

Llndley  U.  GarrlMO,  tm  cinpelUuit  CQar- 

ence  Cole,  for  respondent 

MAGIB,  C.  J.  The  case  presented  for  ad- 
judication Is  so  completely  stated  In  the  opin- 
ion of  Vice  Chancellor  Seed,  upon  which  the  de- 
cree appealed  from  was  made,  that  It  need  not 
be  here  repeated.  It  appears  therefrom,  with- 
out any  contradiction,  that  the  agreement  of 
Brown  to  convey  certain  land  to  Riddle  and 
Clabby,  the  parties  to  this  litigation,  upon  their 
paying  the  consideration,  part  In  cash  on  the 
delivery  of  the  deed,  and  part  at  a  future  day, 
secured  by  the  bond  of  Riddle  and  Clabby 
and  a  mortgage  on  the  land,  was  performed 
on  the  part  of  Brown  by  the  oonveyance  of 
the  land  to  Clabby  alone,  and  on  the  part  of 
the  purcbasera  by  a  cash  payment  by  Clabby 
of  such  part  of  the  sum  to  be  paid  in  cash  as 
Brown  was  willing  to  receive,  and  by  a  bond 
and  mortgage  upon  the  land  made  by  Clabby 
alone.  This  substituted  performance  was  ex- 
pressly assented  to  by  Riddle,  but  his  assent 
was  by  parol.  It  Is  obvious,  however,  that 
by  his  conduct,  in  having  assented  to  the  con- 
veyance to  Clabby  alone,  he  was  estopped 
from  making  any  claim  to  a  conveyance  from 
Brown,  and,  by  his  assenting  to  Clabby's  con- 
tracting to  pay  the  whole  of  the  deferred  pay* 
ments  of  the  consideration,  from  asserting,  as 
against  Clabby,  any  adverse  claim  to  the  laud, 
arising  from  such  conveyance.  Riddle's  claim 
of  a  right  to  a  conveyance  from  Clabby  of  an 
undivided  half  of  the  land  must  therefore 
rest  either  upon  a  trust  arising  from  the  trans- 
action, or  from  an  agreement  on  the  part  of 
Clabby.  Riddle  has  produced  no  trust  or 
agreement  expressed  in  writing  by  Clabby. 
No  trust  arose  by  his  paying  or  securing  to 
Clabby  one-half  of  the  purchase  price  of  the 
land,  for  he  did  not  do  so.  While  be  permit- 
ted Crabby  to  use  his  commissions  of  $600 
which  Brown  owed  blm  to  make  up  part  of 
the  cash  payment,  such  uae  was  correctly  held 


by  the  vice  chancellor  not  to  create  a  trust 
for  an  undivided  half  of  Gie  land.  The  vice 
chancellor,  however,  conceded  that  the  agree- 
ment by  Clabby  to  convey  the  undivided  half 
of  the  land  to  Riddle  could,  under  the  circum- 
stances, be  established  by  parol  evidence,  and 
was  not  within  the  statote  of  frauds.  I  deem 
It  unnecessary  to  pronounce  upon  the  correct- 
ness of  this  view;  for,  assuming  It  to  be  cor- 
rect the  parol  evidence  adduced  was  held  by 
the  vice  chancellor  to  be  Insufficient  to  make 
out  such  an  agreement;  and  as  the  evidence 
was  extremely  contradictory,  and  as  the  de- 
cision thereon  must  have  depended  upon  the 
credit  given  to  the  witnesses,  I  feel  unable  to 
say  that  the  vice  chancellor,  who  saw  and 
heard  the  witnesses,  was  wrong  In  his  conclu- 
sion. For  this  reason,  I  shall  vote  to  affirm 
the  decree. 

DIXON,  GARRISON,  LODLOW,  and  BO- 
QBRT,  JJ..  dissent 


(64  N.  J.  U  186) 

STATE  (MTERS,  Prosecutor)  v.  OAMPBBLL. 

Collector  of  the  Town  of  Newton. 

(Supreme  Conrt  of  New  Jersey.   Nov.  13,  1899.) 

MORTOAOE— VALIDITY— NATIONAL.  BANKS- 
TAXATION  OF  DEBTORS— DEDUCTIONS. 

1.  A  mortffwe  of  real  ntate.  securing  a  eon- 
temporaneoos  loan  of  moD^  advanced  l)y  a  na- 
tional bank,  ia  valid  inter  partes. 

2.  The  taxation  of  the  shares  of  stock  in  na- 
tional banks,  nnder  the  act  of  April  1.  1869  (3 
Gen.  St.  p.  330^,  la  subsuntlaUy  taxation  (d  au 
the  property' of  the  banks,  so  that  debtors  of  sndi 
banks,  who  have  secured  the  debts  by  mortgaging 
their  real  estate,  may  properly  claim  to  deduct 
the  debts  from  the  assened  valne  of  the  realty. 

3.  The  act  of  March  28,  181)6  (3  Gen.  St.  p. 
3455),  does  not  impair  the  right  to  have  debts 
which  are  due  to  national  banks,  and  are  secured 
by  mortgage  on  real  estate,  deducted  from  the  as- 
sessed  value  of  the  realty,  for  the  porpose  of  tax- 
ation. 

(Syllahos  by  the  Conrt) 

Certiorari  by  the  state,  on  the  prosecutloD 
of  Wallace  Myers,  against  William  Campbell, 
collector  of  the  town  of  Newton,  to  review  an 
assessment  of  taxes,  and  deduction  of  claim 
thereon.   Tax  set  aaide. 

Argued  June  term,  1898,  before  COLLINS 
and  DIXON,  JJ. 

Colle  ft  Swfurse,  for  prosecutor.  L.  Van 
narcom,  for  def«ulant 

DIXON,  J.  l%e  prtMecutor,  a  resident  of 
Newark,  and  owning  real  estate  In  Newton, 
was  in  the  year  1895  taxed  at  the  latter  place 
for  the  real  estate,  on  a  valuation  of  $3,800. 
He  duly  claimed  a  deduction  for  two  promis- 
sory notes,  amounting  to  $4,700,  drawn  by 
him  to  the  order  of  John  G.  Howell,  indorsed 
for  his  accommodatioD  by  Howell,  and  dis- 
counted for  him  by  the  Merchants*  National 
Bank  IQ  Newton,  of  which  Howell  was  cash- 
ier. At  the  time  of  the  claim  and  the  levy, 
the  notes  were  held  by  the  bank,  but  not  yet 
matured.  The  claim  for  deduction  was  based 
on  the  fact  that  the  prosecutor  had  given  ttt 
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Howell  two  mortgages  on  the  real  estate  In 
Newton  to  Indemnify  him  against  his  Indorse- 
ments. The  claim  was  disallowed,  and  Its 
validity  Is  now  the  subject  for  consideration. 
In  Meyers  t.  Campbell,  59  N.  J.  Law,  378,  85 
Atl.  7S8,  this  court  decided  that  the  notes  held 
by  the  bant£  were  debts  secured  by  the  mort^ 
gages,  and  hence,  under  our  tax  act  (3  Gen. 
St  p.  8275,  £3  113,  198),  the  deduction  claimed 
should  have  been  allowed. 

The  defendant  now,  however,  raises  three 
objections  not  presented  In  the  former  contro- 
versy: First,  that,  under  the  national  bank- 
ing law,  a  national  bank  has  no  povver  to 
tolfe  or  hold  a  mortgage  on  real  estate  to  se- 
cure a  contemporaneous  loan,  and  therefore 
has  no  right  to  claim  that  such  a  mortgage 
held  by  another  Inures  to  Its  benefit;  second, 
that  the  notes  held  by  the  bank  were  not  tax- 
able, and  therefore  no  deduction  could  be 
claimed  on  account  of  them,  under  the  deci- 
sion In  Davison  v.  Silver,  41  N.  J.  Law,  506; 
and,  third,  that  the  act  of  March  28,  1885  (S 
Gen.  St.  p.  3456),  forbids  the  making  of  any 
deduction  from  the  taxable  value  of  real  estate 
because  of  the  indebtedneas  ctf  the  owner  to  ft 
national  or  state  bank. 

The  first  objection  is  fuUy  answered  by  the 
decisions  of  the  United  States  supreme  court 
in  Bank  v.  Matthews,  93  U.  S.  621.  25  L.  Ed. 
ISa  and  Bank  v.  Whitney.  108  U.  S.  90.  26 
L.  Ed.  443,  where  It  was  held  that  such  a 
mortgage  held  by  a  national  bank  was  valid 
inter  partes,  and  that  only  the  government 
could  question  the  legality  of  the  .transaction. 
The  court  also  cited  with  approval  Bank  v. 
Ualre,  86  Iowa,  443.  to  the  effect  that  the 
equitable  claim  of  a  national  bank  holding  a 
promissory  note,  that  a  mortgage  of  real  es- 
tate executed  by  the  maker  of  the  note  to  In- 
demnify the  Indorser  should  Inure  to  the  bene- 
fit of  the  bank  as  Indorsee,  was  not  within 
the  prohibition,  of  the  federal  statute. 

The  second  objection,  that  the  notes  were 
exempt  from  taxation,  is  not  founded  In  fact 
For  the  purpose  of  taxation,  corporate  prop- 
erty may  be  represented  by  the  corporation 
ttseU  as  legal  owner,  or  by  the  corporate 
stockholders  as  beneficiaries.  Hancock 
Manufacturing  Co.,  02  N.  J.  Law,  280,  41  Atl 
846.  In  pursuance  of  the  act  of  congress 
proved  February  10.  1868  (Bev.  8t  U.  &  { 
S21&).  the  stockholders  are  to  be  ttie.  parties 
through  whom  the  property  of  national  banks 
U  made  subject  to  state  taxation;  and  ac- 
cordingly the  l^lslature  of  New  jersey,  on 
April  1, 1860  (8  Gen.  St  p.  8802),  enacted  that 
all  shares  of  stock  In  such  banks  ehonld  be 
assessed,  either  to  the  holders,  if  resident  In 
the  state,  or  to  the  bank,  If  the  headers 
nanrealdent  Under  these  laws,  the  shares 
are  to  be  assessed  at  their  actual  value,  which 
represents  the  value  of  all  the  bank's  tangible 
asaets,  and  also  of  Its  business  and  franchises. 
Sttatton  r.  ColUns,  48  N.  J.  law,  662.  In  this 
mode,  all  of  the  bank's  property  is  substan- 
tially reached  by  the  poww  of  taxatkm.  That 
the  national  and  state  legislatures  did  not 


tax  the  banks  themselves  for  thdr  properly 
was  due,  not  to  any  design  of  exempting  that 
property  from  Its  Just  proportion  of  public 
burdens,  but  to  a  purpose  to  tax  It  only  once, 
and  In  the  manner  deemed  most  convoiient. 

The  third  objection,  rested  on  the  act  of 
March  28, 1896,  falls.  In  view  of  the  proviso  of 
the  act,  which  declares  that  nothing  In  the 
act  contained  shall  be  construed  In  any  way 
to  alter  or  amend  the  method  of  taxing  braids 
and  mortgages,  or  real  property  which  Is  sub- 
ject to  mortgage.  The  method  of  taxing  real 
property  subject  to  mortgage  la  the  matter 
with  which  we  are  now  dealing.  Our  contu- 
sion Is  that  the  deduction  claimed  should  have 
been  aUowed.  and  therefore  the  tax  is  set 
aalde^  with  cost*. 


(M  N.  J.  L.  lai) 
WALLING  V.  MAYOR,  BTO,  OF  BOB- 
OUQH  OF  DECKKKTOWN. 
COUNTY  OF  SUSSEX. 

(Sivreme  Court  of  New  JTecssy.  Mot.  14  1809.) 
8TATDT»--OONSTRU(mON--tTrM  OF  ACT— 

BOROUQH  couNoUr-^owaaa. 

1.  An  Inexplicit  term  In  a  statute  must  In  .the 
same  coanectiou,  receive  the  same  Interpretation. 

2.  Under  a  title  referring  to  'incorporated 
towns"  the  legislature  in  the  enactment  dedaied 
that  the  sUtote  should  not  apply  to  any  monle- 
ipality  not  named  as  a  -town  in  its  act  of  incor- 
poration. Held,  that  a  supplement  extending  the 
proTisions  of  the  Btatute  to  boronglis  was  uncon- 
stitutional, as  having  an  object  not  expressed  in 
its  tiUe.  ^  , 

3.  The  general  act  relating  to  boroughs  (P.  L. 
1897,  p.  285)  transfers  to  the  borough  council 
control  over  waterworks  previously  existing, 

(Syllabus  1^  the  Court.) 

Application  by  the  state  on  the  relalioa  at 
Brice  P.  Walling  for  a  writ  of  mandamns 
against  tta  mayor  and  council  of  the  borough 
of  Deckwtown,  In  Ow  conaty  ot  Snsaex.  Wilt 
denied. 

The  borough  of  Deckertown  was  organized 
in  1892  under  the  general  borough  act  of  1878 
(1  Gen.  St  p.  179).  On  December  17,  1805, 
the  electors  of  the  borough  voted  to  adopt  tlie 
provisions  of  "An  act  to  enable  Incorporated 
towns  to  construct  vrater-works  for  the  erOn 
guishment  of  fires  and  supplying  the  Inhabi- 
tants thereof  with  pm-e  whcrfesome  water," 
passed  March  S,  1881.  Commissioners  wen 
appointed,  and  the  works  were  completed  Au- 
gust 1,  1807,  and  are  now  in  use.  Since  the 
taking  of  eflCect  on  April  24,  1887,  of  "A  gen- 
eral act  relating  to  boroughs"  (P.  L.  1807.  p. 
285)  the  borough  coun<dl  has  refused  to  ap- 
point successors  to  the  water  commissioners 
as  their  terms  respectively  expired.  The  re- 
lator, a  citizen  and  taxpayer  of  the  borough, 
seeks  a  mandamus  to  compel  the  appointment 
of  two  commissioners  to  fill  vacandee  In  die 
board. 

Argued  June  term,  1889,  b^ore  DIXON  and 
COLLINS,  JJ. 

Heniy  0.  Hunt,  tot  relator.  Wataos 
Slockbowor.  for  defendant 
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COLLINS.  J.  Bf  section  22  of  tbe  act  of 
Uaicb  6,  ISSit  It  was  declared  tbat  tbe  act 
ibonld  not  apply  to  any  munldpaUty  ot  thla 
state  not  named  as  a  town  In  Its  act  <tf  In- 
corpoxatlon.  Bg  a  surolement  passed  Blarch 
0,  ISK,  It  was  sought  to  be  enacted  that  the 
^visions  of  the  act  ahonld  be  exteTided,  and 
applied  to  all  Incorporated  borougha,  camp- 
meeting  associations,  and  other  municipal 
commlaslons  by  whaterer  name  designated  In 
their  act  of  Incorporation.  8  Gen.  St  p.  8561, 
pL  307.  It  was  by  virtue  of  this  supplement 
alohe  that  the  proTlsIons  of  the  act  could 
have  been  adopted  In  the  borough  of  DedEer> 
town.  A.  fundamental  auestlon,  therefore^  Is 
whether  the  ot^ect  of  the  later  statute  was 
expressed  In  Its  title,  as  lequlred  by  artlde 
4,  i  7,  par.  4.  of  the  constitution.  The  title 
Umlts  the  enactm^.  Hendrtdcson  t.  Files, 
46  N.  J.  Lawt  BBfi.  668;  Dobblni  t.  Northamp- 
ton^. Tp..  50  N.  J.  Law,  480,  498,  14  Afl.  687; 
Commission  r.  Dobbiiis,  61  N.  J.  Law,  658, 
661,  40  Atl.  680.  Did  the  title  ^'Incorporated 
Towns,"  aa  used  In  this  supplement,  extend 
to  boroughs?  We  think  not  The  word 
"towna"  In  a  statute  Is  Inexplicit  in  meaning, 
and  must  be  Inteipteted  by  the  ctmtezt,  or, 
that  fsUlng,  by  the  necessity  and  occaition  of 
the  law.  Banta  t.  Richards,  42  N.  J.  Law, 
487.  Tried  by  this  mle^  the  word  has  been 
held  to  Indude  boroughs.  Stout  t,  Bwough 
of  Glen  Ridge,  58  N.  J.  Law,  201,  85  AtL  m 
Bat  while  this  Is  so.  It  would  seem  dear  that 
when  the  meaning  Is  once  ascertained,  It  must 
In  the  same  connection,  mnaln  constant 
The  word  cannot  mean  one  thing  In  the  title 
of  an  original  act  and  another  thing  In  the 
title  of  a  siqplement  to  tbat  act  In  ttrfs 
case  tiie  leglslatnre  Itself,  In  the  body  of  the 
act,  Interpreted  the  title.  One  purpose  of  the 
eonstltntlonal  requirement  of  the  ezpressltm 
In  a  title  of  the  object  of  a  statute  Is  to  In- 
sure a  conspicuous  declaration  of  tiie  snfasJeet 
of  legislation;  a  notice  so  tbat  the  public^  or 
such  part  of  it  as  may  be  Interested,  may  re- 
ceive a  reftsonable  Intimation  of  the  matters 
under  legislative  consideration.  Unkm  Tp.  t. 
Bader,  38  M.  J.  Law,  509,  612.  Surely,  one  in- 
terested In  legislation  for  boroughs  need  not 
anticipate  any  In  the  guise  of  a  siippl«nent  to 
a  statnte  o^pressly  erelnding  tbem. 

-There  la  nothing  InconslBtent  with  these . 
views  In  the  decisions  of  this  court  In  Bahwsy 
Bav.  Inst  v.  Bahway,  63  N.  J.  Law,  48,  and 
Smith  V.  Howell,  60  N.  J.  Law,  881,  88  AtL 
180.  In  the  first  case  It  was  decided  that  a 
provision  m^lng  dependent  on  consent  of 
voters  *^An  act  to  authorise  the  construction 
of  works  for  sui^lybig  tibe  dty  of  Bahway 
and  places  adjacent  wIUi  pure  and  wholesome 
water^  mlg^t  be  repealed  by  a  aupplemoit  to 
the  act  and  itt  the  second  It  was  decided 
that  under  a  supplement  to  "An  act  author- 
ising the  division  ci  townships  Into  street 
llgbtfng  districts,"  etc.,  a  limitation  of  the  orig- 
inal enactmmt  to  certain  classes  of  town- 
dilps  might  he  destRored.  In  neither  case 
was  there  ambiguity  In  the  original  title  that 
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the  enactment  resolved.  The  legislature 
could  properly,  in  a  supplemoit,  complete  the 
object  expressed,  but  at  first  Imperfectly 
attained. 

We  would  not  be  Justified  In  compelling 
recognition  of  an  unecmstltutlonal  statute,  but 
there  Is  another  reason  why  the  relator  can- 
not prevalL  By  the  borough  act  at  1887  all 
borouf^  are  twoujht  under  unlfbnn  govern 
ment  This  first  attempt  of  the  legislature  to 
perform  Its  constitutions!  duty  with  r^ard  to 
municipalities  Aoold  be  liberally  construed. 
By  section  68  It  Is  enacted  that  "It  shaU  be 
lawful  for  the  council  to  inovlde  for,  cause  to 
be  comrtmcted,  or  purchase,  and  to  operMe 
and  mahrtaln  waterworks,  and  a  plant  for  the 
supply  of  water  for  domestic  and  pubUc  use," 
and  full  and  minute  powers  on  the  subject  are 
in  that  and  other  sections  oonfened.  It  Is 
argued  that  this  grant  of  power  extends  only 
to  a  future  water  supply,  and  leaves  existing 
systems  undisturbed;  but  this  Is  dearly  not 
so.  The  power  of  operation  extends  to  ez- 
Istlng  works.  Section  97,  Indeed,  ^vldes 
tbat  public  work  shall  be  completed  under 
IKMKlstlng  laws,  but  the  Deckertown  wat^ 
woika  were  long  aince  comtdeted,  and,  by  the 
nqness  terms  of  the  new  statute,  passed  to 
the  council's  controL  By  the  statute  nndei 
which  they  were  constructed  (section  4)  Ilia 
l^al  title  to  the  property  vested  in  tiw 
borough,  and  not  In  the  commissioners  as  a 
quasi  corporatlML  The  commissioners  were 
but  borough  officers,  and  the  utmoet  that 
could  be  dalmed  for  them  Is  the  right  under 
section  87  of  the  new  borough  act  to  serve  out 
their  terma  It  should  be  noted  that  the  legis- 
lature has  carefully  guarded  all  private  rlghte 
In  the  premlsea  By  section  96  of  Ae  new  act 
It  has  validated  all  contracte  and  obligations 
made  or  Incurred  for  any  boroi^h  under  any 
act  at  the  l^islature,  whether  or  not  It  law- 
fully conferred  power  to  make  or  Incur  the 
same.  The  role  to  show  cause  will  be  dis- 
charged, and  the  writ  prayed  la  denied. 


(64  N.  J.  u  itt) 

STATH  (LUCAS,  ProBecotor)  v.  VAN 
MARTBR. 

(Supreme  Court     New  Straer.  Nov.  18,  186a) 

UBOUTJOH-CUIHB  OF  THIRD  PaHSON— 
WAIT  BR. 

If  A  peraoo  who  Mrret  opon  a  conatable 
a  claim  of  property,  nnder  the  filtr-nloth  section 
of  the  Jastice  i  conrt  act,  does  not,  within  10 
days  after  the  Berrlce,  apply  to  a  jastice  for  the 
trial  of  hit  right  according  to  that  section,  or 
insUtme  against  the  officer  an  action  of  tort  o« 
replevin  for  the  property,  and  thereupon  the  con- 
stable proceeds  to  sell  the  property  in  reliance 
on  the  implied  abandonment  of  the  claim,  the 
claimant  It  estopped  from  holding  tiie  constable 
responsible  in  tort 

(SjUabos  by  the  OonrL) 

Certiorari  to  court  of  common  pleas,  Middle- 
sex county. 

Action  by  Joseph  A.  Van  Marter  against 
Bidding  0.  Lncaa  Judgment  tor  plalntUT, 
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and  the  state,  at  prosecution  of  defendapt, 
brings  certiorari.  Beroned. 

Argued  June  term,  1899,  before  COLLINS 
and  DIXON.  JJ. 

.Freeman  Woodbrldge,  for  prosecutor.  A. 
H.  ft  Xheo.  Strong,  for  defendant 

DIXON,  J.  The  d^endant  below,  a  con- 
stable of  Middlesex  county,  had  poBsesslon  of, 
and  was  about  to  sell,  two  cows,  hy  virtue 
of  an  execution,  issued  out  of  a  court  for 
trial  of  small  causes,  against  Joseph  M.  Du- 
dos.  Thereupon,  on  March  2, 1888,  the  plain- 
tUf  below  served  upon  liim  a  written  no- 
tice that  he  claimed  the  cows.  On  receiving 
Oils  notice  the  couBtable  delated  the  sale  for 
the  space  of  10  days,  but  the  i^ntlff  uot  hav- 
ing within  that  time  applied  to  a  justice  of 
the  peace  for  the  trial  of  bis  right,  or  taken 
any  other  step  in  the  prosecution  of  his  claim, 
the  constable  on  March  19,  1896,  sold  the  cows 
under  the  execution.  On  April  6,  1898,  the 
plaintiff  sued  the  constable  for  the  alleged 
tort,  and,  at  the  trial  of  the  case  on  appeal 
In  the  Middlesex  common  pleas,  recovered  a 
Judgment  for  the  value  of  the  cows.  The 
question  now  presented  U  whether  that  re- 
covery was  lawfuL 

The  notice  served  by  the  plaintiff  was  In 
ex&ct  accordance  with  the  fifty-ninth  section 
of  the  Justice's  court  act  (2  Gen.  SL  p.  1864), 
and  appears  to  have  been  intended  by  the 
.plaintiff,  as  it  was  understood  by  the  con- 
stable, to  be  a  claim  under  that  section.  It 
must  be  deemed  such.  That  section  enacts 
that  on  such  a  claim  the  constable  shall  delay 
sale  for  10  days.  In  order  that  within  said 
term  the  claimant  may  apply  to  a  Justice  of 
the  peace  to  have  his  right  tried,  and  that,  if 
the  claimant  shall  not  within  the  10  days  so 
s-Pply,  "the  said  claim  shall  be  considered 
atondoned  and  the  constable  shall  proceed  as 
If  it  had  not  been  made."  In  view  of  this  pro- 
vision, we  think  the  plaintiff  is  not  at  liberty 
to  treat  the  act  of  the  ofiQcer  as  a  tort  for 
which  he  can  be  made  answerable.  Under 
the  statute,  the  matter  stands  as  If  the  plain- 
tiff had  served  his  claim  on  the  constable, 
with  a  request  that  he  would  delay  10  days, 
so  that  the  claim  might  be  legally  tried,  end 
had  thereby  obtained  such  delay,  and  at  the 
end  of  the  10  days  had  notified  the  officn- 
that  the  claim  was  abandoned  and  he  mlgbt 
proceed  with  the  execution  of  his  writ  If 
these  facts  had  actually  occurred,  the  plaintiff 
would  certainly  have  been  estopped  from 
holding  the  constable  responsible  for  a  tort; 
and  the  statute,  In  effect,  declares  that  what 
the  plaintiff  did  and  omitted  to  do  shall  be 
equivalent  to  those  facts.  We  do  not  say 
that  every  claim  of  property  served  on  a  con- 
stable who  is  executing  a  writ  must  be  con- 
sidered a  claim  under  the  statute,  for  the 
terms  of  the  claim,  of  some  other  circum- 
stance, may  negative  such  an  inference.  Nor 
do  we  now  bold  that  the  service  of  a  claim 
under  the  statute  necessarily  confines  the 
claimant  to  che  procedure  which  the  statute 


aatborlzea,  for,  perhaps,  if  within  the  10  days 
be  dionld  instltate  against  the  officer  an  ac- 
tion of  tort  or  replevin,  the  main  purpose  of 
the  Iftw  would  be  effectuated.  Bat  we  do  hold 
that  1^  vrima  10  days  after  service  of 
statutory  claim,  the  dalmant  takes  no  action 
in  Tlndlcattm  of  bis  right,  and  the  offlco:  pro- 
ceeds to  sell  In  reliance  on  ttie  Implied  aban- 
donment of  the  dalm,  be  is  exonerated  from 
responsibility  In  tort  to  the  dalmant  On  the 
agreed  statement  of  facts  filed  In  the  commw 
Ideas,  and  sent  np  to  this  court  the  Judgmrat 
for  the  plaintiff  should  be  reversed,  and  a 
Judgment  entered  for  the  defendant,  with 
costs.  Smith  V.  Ocean  CaaOe,  BO  N.  J.  Iaw, 
198,  S5  AtL  ai7. 


FAIB  et  al.  r.  FIRST  M.  B.  CJHTJROH  OF 
BLOOHINaDALB  et  aL 
(Ooort  of  Ohancery  of  Ncnr  Jeraej,  Oct 

lfi99.) 

RBLiaiODS  800ICTIBS— CHANOB  OF  UWATIOH 
OP  CHURCH. 

Certain  property  ws>  conveyed  to  individual 
trustees  for  the  benefit  of  the  Methodist  Episco- 
Churdi  In  the  United  States  of  America,  to 
used  as  a  place  of  worship,  under  the  "disci- 
pUue"  and  regulations  of  that  orgamxatioa 
which  was  acoqited  by  sodi  organisation,  and  a 
church  made  of  it.  Later,  the  churdi  becoming 
too  small  and  being  Inconveniently  located,  a  lot 
was  accei>ted,  pursuant  to  a  majority  vote  of  the 
vongreKHtiun,  and  a  conveyance  of  the  old  proper- 
ty made  to  one  of  the  plaintiffs,  who  gave  back 
a  mortgage  on  same,  with  die  {voceeds  of  which 
it  was  proposed  to  pay  the  expenses  of  the  new 
church;  all  of  which  proceedings  were  within  the 
"discipline"  of  the  main  organization.  The  ma- 
jority was  reco^izcd  by  the  proper  dignitaries  of 
the  main  organization,  and  ^aced  within  a  con- 
ference, and  later  its  trustees  Incorporated.  Hie 
defendant  repreaents  the  minority  that  voted 
Bgaiust  the  chnuge  of  location,  and  which  had 
elected  trustecB,  and  claimed  to  be  the  original 
society,  but  were  treated  by  the  church  digni- 
taries as  seceders.  It  also  incorporated,  bat  after 
the  majority  asaodation  had  done  so.  Beid,  that 
the  trustees  of  the  majority  aesociatlon  were  the 
legal  trustees  of  the  original  society,  and  at  the 
time  of  the  conveyance  held  the  equitable  title  to 
the  original  church,  and  were  rati  tied  to  a  con- 
veyance thereof;  hence  their  grantee  is  entitled 
to  a  perpetual  injunction  against  Interfarenee 
with  his  possession  by  such  minority  asaodation, 
and  to  a  ctmveyance  of  the  property. 

Bill  for  Injunction  by  Robert  Fair  and  the 
Trustees  of  tiie  Bloomlngdale  Ifetbodlst  Epls- 
capal  Obnrch  agalaat  the  First  HeUiodlst 
Eplscopsl  Churdi  of  Koomlngdale  and  oth- 
ers. Granted. 

Oeoi'ge  BlUer,  for  complainants.  Ralph 
Shaw,  for  defendants. 

PITNEY,  y.  C.  (orally).  The  question  In 
this  cause,  It  seems  to  me.  Is  fully  stated  by 
me  In  my  opinion  when  the  case  was  pre- 
viously before  the  court  (42  Atl.  166),  namely, 
whether  the  complainant  corporatlcm,  the 
Trustees  of  the  Bloomlngdale  Methodist 
Episcopal  Church,  Is  the  trustee  of  the  true 
sodety  or  association,— the  same  society  and 
association  that  originally  worshipped  in  this 
church  the  title  to  which  Is  here  in  contro- 
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Ten;.  If  so,  then  the  complainant  corpora- 
tion iB  entitled  to  Ita  possession,  and  It  bas 
pn^rly  brought  its  suit  for  the  benefit  of  its 
cestuls  que  tmstent. 

The  trustees  compose  the  corporation  that 
holds  the  legal  title  for  the  benefit  of  the  as- 
sociation. I  call  It  the  association;  it  It  a 
collection  of  IndlTiduals  who  worship  in  a  par- 
tlcolar  place,  in  a  particular  manner.  Now, 
It  Is  perfectly  jevident  that  the  Intention  of 
Ur.  Martin  John  Ryerson  was  to  convey  ii»t 
property  in  BloomlDgdale  to  trustees,— Indl- 
Tidual  trustees,  unincorporated  persons,— for 
the  benefit  of  the  Methodist  Episcopal  Church 
In  the  United  States  of  America,  to  be  used 
SB  a  place  of  worship,  under  the  "discipline" 
and  regulations  then  tn  force,  or  which  might 
thereafter  come  In  force,  of  that  great  or- 
ganization. That  organization  accepted  It, 
and  made  a  church  of  It;  appointed  a  clergy- 
man to  preach  there;  put  It  within  the  New- 
ark Conference, — I  believe  I  am  right  about 
that;  and  It  was  under  the  care  and  control- 
ecclesiastical  contrtd— of  the  Newark  Confer- 
ence until  the  year  1897, — all  without  any  for- 
mal, legal  Incorporation.  At  that  time  it  was 
under  the  pastorate,  I  believe,  of  the  Rev- 
erend Mr.  Kleffer.  and  the  church  edifice  had 
become  too  small,  and  it  was  inconveniently 
located.  The  greater  part  of  the  congregation 
came  from  across  the  river.  In  Morris  county, 
from  the  town  called  Butler,  then  growing 
and  getting  to  be  a  large  manufacturing  toiwn. 
A  genUeman  by  the  name  of  Butler,  who  waa 
one  of  the  original  proprietors  of  the  town  of 
,  Butler,  proposed  to  give  the  association  a  lot 
In  Butler  on  which  to  erect  a  church.  And 
Mr,  Kietfer,  the  pastor,  conferred  with  the 
members  of  the  congregation,  and  found  that 
a  large  majority  of  the  congregation,  as  be 
says,  was  in  favor  of  moving  over  there;  and 
they  took  the  titie  to  a  tract  of  land  In  BuUer, 
In  the  name  of  individual  trustees,  without 
any  incorporation,  to  be  used  for  the  building 
of  a  church,  and  a  parsonage  I  believe.  Is 
that  right? 
Counsel:  Yes,  sir. 

The  Court:  Then,  in  order  to  procure  means 
to  build  their  church  and  parsonage,  they  pro- 
posed to  sell  the  old  property  to  Mr.  Fair. 
Now,  whether  they  succeeded  In  conveying 
even  the  equitable  title.  It  Is  not  necessary 
for  me  here  to  determine.  They  did  call  a 
meeting,  and  took  a  vote  of  the  congregation 
upon  that  matter;  and  I  do  not  find  H  neces- 
sary to  determine  whether  that  meeting  was 
held  strlctiy  In  accordance  with  the  canons 
of  the  church,  and  whether  everybody  was 
permitted  to  vote  that  was  entltied  to  vote. 
I  Jttave  no  doubt,  however,  that  it  was  prop- 
erly called  and  conducted.  The  pastor  stated 
that  only  three  persons,  I  think,  ofCerIng 
themselves  to  vote  were  refused.  The  ma- 
jority of  the  meeting,  at  least  two-thirds,— I 
think  a  little  more  than  that,— was  In  favor 
of  seUIng  the  church  property  and  moving  to 
Butler.  The  point  of  the  affair,  In  this  coa< 
nection,      that  it  was  an  expression  of  a 


desire  on  the  part  of  the  majority  of  that  con- 
gregation to  move  over  to  Butler.  An  a^ 
tempt  was  made  to  convey  the  old  property  to 
Mr.  Fair  by  their  trustees.  I  shall  assume  that 
that  attempt  failed.  But  Mr.  Fair  was  pnt  In 
possession,  and  executed  a  mortgage  back  to 
the  church;  and  part  of  the  resolution  of  that 
meeting,  or  of  the  tmstees  afterwards,  was 
that  that  mortgage'  should  be  held  by  the 
church  for  the  purpose  of  paying  the  ex- 
penses of  their  new  work  at  Butler.  This 
shows  there  Is  not  the  least  glimpse  of  an  in- 
tention here  to  divert  the  proceeds  of  the  sale 
trom  the  purpose  named  in  the  original  dona- 
tion of  It  to  the  purposes  of  the  Methodist 
Episcopal  Church.  Those  facts,  aa  I  now 
recollect,'  did  not  all  appear  distlnctiy  In  the 
affidavits  before  me  on  the  original  applica- 
tion for  an  Injunction,  but  I  bad  to  Infer  that 
that  was  the  Intention  of  the  dinrch;  but  It 
now  appears  that  tt  was  the  Intenticn.  It 
further  appears  that  the  discipline  of  tiie 
cborcfa  then  In  force  provided  for  such  a  sate 
and  alienation  of  church  properly,  so  tliat  the 
alienation.  If  effectual,  was  not  a  breach  of 
the  original  tmst  upon  which  the  property 
was  conveyed,  because  that  trust  declared  that 
the  property  should  be  held  according  to  the 
discipline  of  the  chorch  then  or  thereafter  in 
force.  Mr.  Fair  was  put  in  possession  by 
the  dignitaries— the  governing  power— of  the 
church,  before  It  was  Incoiporated.  Subse- 
Quently  there  was  an  Incorporation,  of  which 
I  shall  speak  directly,  and  he  has  continued 
there  by  the  consent  of  everybody  In  authori^ 
In  that  association. 

Now,  tt  is  alleged  by  complainant  that  the 
association  went  over  to  Butler,  and  located 
Itself  there,  anji  the  question  ia  whether  It 
did  or  not  Now,  I  think  that  the  proof  Is  that 
a  lai^e  majority  did  go  there,  and  the  proof  is 
that  the  organization  Oiat  located  Itself  in 
BoUer  was  recognized  Igr  the  Newark  Confer- 
ence—the bishop  and  the  governing  power- 
as  the  true  Bloomlngdale  Church,  as  the  true 
successor  of  the  old  church.  I  find  the  proof 
Is  quite  clear  on  that  subject,  and  that  those 
who  stayed  behind,  and  attempted  to  continue 
the  organization,  and  to  be  the  true  Blooming- 
dale  Church,  were  reused  recognition  by  the 
4^urch  dignitaries.  They  attempted  to  obtain 
it  They  appointed  committees  to  wait  on  the 
higher  dignitaries,  and  obtain  reci^Itlon,  but 
they  got  no  comfort  They  got  no  recognition 
whatever.  They  were  treated  as  seceders. 

Now,  in  the  absence  of  clear  proof  that  the 
church  dignitaries  were  wrong  In  that  and  did 
not  proceed  according  to  the  discipline  I  think 
that  this  court  is  bound  by  the  action  of  those 
dignitaries;  because  we  must  bear  in  mind 
,at  all  times  what  the  original  trnst  was,  and 
the  original  trust  was  for  the  Methodist  Epis- 
copal Cliurcb  of  the  United  States,  subject  to 
the  discipline  and  government  of  the  cburch 
for  the  time  behig. 

Now,  can  I  recognize,  even  lliongh  I 
thought—  Suppose  I  thought  as  I  do  not 
that  the  Newark  Conference  made  a  mistake; 
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would  that  Justify  me  in  recognizing  the  ml- 
norlty  u  the  real  aasoclatlon,  and  not  the  ma- 
jority, that  the  church  recognised?  If  I  dJd, 
I  would  be  going,  as  It  seems  to  me,  against 
the  terma  of  the  troet  d<eclared  In  the  deed, 
which  distinctly  pots  the  cbnrcb  under  tte 
control  of  the  General  Conference  of  the 
Methodist  Episcopal  Church  of  the  United 
States  of  America.  But  I  think  that  the  evi- 
dence is  dear  that  the  majority  did  go  there, 
and  that  they  are  the  real  persons  who  are 
the  cestuls  qne  trustent  of  that  property,  and 
that  the  party  represented  by  the  defendant 
corporation  is  the  minority. 

Now,  the  party  represented  by  the  def^d- 
ant  met  and  organized  under  the  law,  and 
appointed  trostees,  and  were  Incorporated. 
That  fact  alone  was  not  sufficient  to  make 
them  the  tme  representatlTes  and  anccssors 
of  the  old  church;  otherwise,  a  dozen  people 
here  hi  the  Presbyterian  Church  In  Morris- 
town  might  give  a  notice,  and  call  a  few  people 
In.  and  organize  themselTcs  as  tmsteea.  That 
wIU  not  do.  While  the  statute  is  sllnit.  I  am 
of  opinion  that  it  must  appear  that  the  per^ 
sons  claiming  thenuelvea  to  be  trustees  do 
really  represent  the  majority  of  the  congrega- 
tion. That  is  what  most  appear.  Now,  the 
old  church  party  were  organized  flnL  After 
what  I  will  call  the  "seceders"  were  organized, 
the  others—the  majority,  who  went  to  Butler 
—became  a  corporation,  or  had  their  trnstees 
become  a  corporation,  under  the  statute,  and 
the  corporation  thus  organized  is  here,  with  a 
standing  In  court  Now,  I  hold  this:  that 
it  has  the  equHable  title  to  these  premisesi 
Now,  who  has  the  legal  title?  It  is  either  In 
the  heirs  ot  Ryeraon,  or  It  Is  in  this  corpora- 
tion that  was  attempted  to  be  Incorporated 
by  the  defendants.  The  he^rs  of  Ryerson 
were  not  made  parties  here.  The  heirs  of 
Ryerson  bad  made  a  deed,  at  any  rate,  to 
the  defendant  corporation,  and  for  present 
purposes  the  defendant  corporation  must  be 
treated  as  a  corporation,  and  the  legal  title  is 
In  IL  And  the  complainant  corporation  says: 
"I  am  entitled  to  that  legal  title,  and  you 
must  not  enforce  It  against  my  tenant,  Mr. 
Fair;  he  is  my  tenant  by  sufferance."  I 
think  the  complainant  Is  entitled  to  that  relief, 
and  a  perpetual  Injunction  against  an  action 
of  ejectment.  In  other  words,  I  decide  the 
case,  on  all  hands,  in  favor  ot  the  complain- 
ant,—the  complainant  church.  The  decree  will 
be  that  the  defendants  be  perpetually  enjoined 
from  Interfering  with  the  possession,  and  that 
they  convey,  If  that  Is  anumg  yonr  other  re- 
Uefti  prayed  for. 

Mr.  9haw:  No  prayer,  I  think,  Uiat  tbs^ 
convey 

The  Court:  There  la  a  prayer,  I  think,  for 

other  relief. 

(^ttei  discussion.)  There  win  be  a  i>er- 
petual  injunction,  and  the  defendants  are,  at 
the  request  of  the  complainant  the  Methodist 
ll^Iscopal  CSiurch  of  Bloomlngdale,  directed  to 
convey  the  title  to  Bobert  Fair.  I  think  Bob- 
rat  Fair  baa  ataudii^  in  court  as  the  traiant 


of  the  complainant,  even  If  there  has  been  no 
title  made  to  him,— as  appointee  of  the  com- 
plainant The  resolution  of  the  church  ao- 
thoritiei,  and  the  deed  made  by  the  trustees, 
operate  as  an  appointment,— as  a  direction  to 
the  holders  of  the  legal  title  to  make  the  title 
to  Fair.  Yon  may  Just  state  that  the  com- 
plainant Bobert  Fair,  by  the  ^Urection  and  mt 
the  Instance  of  ttie  ccnnplalnant  chnrcht  Is  en^ 
titled  to  ttie  deed  of  conveyancew 


^  N.  J.  u  Ba> 
BAKBB  T.  DELAWABB,  L.  &  W.  K.  00. 
(Sapreme  Ooort  of  New  Jersey.  Nov.  13,  1880.) 

CONTRACT— TAUDITT— PUBLIC  POUCT— CON- 
aiDBRATION. 

The  promise  of  a  widow,  who  was  entitled 
tiy  law  to  letters  of  administration  upon  the  es- 
tate of  tier  deceased  husband,  that  she  woold  not, 
as  admlolstratrix,  bring  a  suit  against  the  de- 
fendant withlD  the  time  limited  by  the  ststnte  for 
bringing  such  actions,  is  not  against  pabUc  policy, 
in  tibe  absence  of  any  allegation  that  die  was 
or  became  the  pasonal  representattve  of  her  hus- 
band; neither  was  her  promise  without  consider- 
ation. 

(Byllabtts  by  the  Court)  . 

Action  by  Huldah  A.  Baker  against  t|u 
Delaware,  Lodcawanna  &  Western  Bailroad 
Company.  Heard  on  demurrer  to  declaration. 
Overruled. 

To  a  declaration,  which  was  as  f<rilows,  a 
demurrer  was  Interposed,  ud  tlw  snbjotaied 
cansea  spedfled: 

"New  Jersey  8apr«ne  Court  of  the  Sixteentii 
day  of  March,  A.  D.  Eighteen  Hun- 
dred and  Ninety-Nine. 
"Warren  Coun^— as.: 

"The  Delaware,  Lactewanna  and  Westein 
Railroad  Company,  the  defendant  In  this  snlt 
was  summoned  to  answer  unto  Huldah  A. 
Baker,  the  plaintiCt  th^in,  of  an  action  In 
contract  and  thereupon  the  said  plainOfE,  by 
Joseph  M.  Roseberry,  her  attorney,  comjdains 
tor  that  whereas,  before  the  making  of  the 
promise  and  undertaking  of  the  aaid  defend- 
ant hereinafter  next  mentioned,  to  wit  on  the 
13th  day  of  March,  A.  D.  1898.  to  wit  in  the 
township  of  Mansfield,  In  the  county  of  War- 
ren aforesaid,  one  Charles  L..  Baker,  then  the 
husband  of  the  plaintiff,  was  In  the  employ  of 
the  said  defendant  as  an  engineer  on  a  loco- 
motive engine  on  the  said  defendant's  rail- 
road, and  the  said  Charles  L.  Baker  after- 
wards, to  wit  on  the  day  and  year  aforesaid, 
at  the  township  of  Mansfleldf  was  ordered 
out  with  said  locomotive  engine  upon  the  Une 
of  said  railroad  by  said  defendant  company 
to  clear  the  track  of  said  railroad  of  snow- 
drifts, and.  while  the  said  Charles  Ij.  Baker 
was  tiien  and  there  acting  under  the  command 
and  according  to  the  direction  of  said  defend- 
ant company,  other  locomotive  engifies  of  the 
defendant  prop^led  by  Are  and  steam,  under 
the  management  and  control  of  divers  othor 
servants  of  the  said  defendant,  were  driven 
with  great  force  and  violence^  by  and  throngb 
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the  careleBsnesB,  negligence,  unsklllfiilnesa, 
kud  defaolt  of  said  defendant  and  their  said 
KiTants.  against  the  locomotive  engine  of  the 
said  Charles  U  Balcer,  whereby  the  aald  loco- 
motlTe  engine  of  ttie  said  Qiarles  L.  Baker 
was  then  and  there  OTertDmed»-  and  said 
Charles  L.  Baker  thereby  then  and  there 
killed.  By  reason  of  the  premises  a  right  of 
action  did  then  and  there  accme  to  the  per- 
sonal representatlTe  of  the  siUd  Charles  L. 
Baker  for  the  ez^nslve  benefit  of  his  widow 
and  next  of  kin  against  the  said  defendant, 
and  plaintiff  avets  that  after  the  death  of  the 
said  Charles  L.  Baker  the  plaintiff,  as  his 
widow,  was  then  and  there  entitled  by  law 
to  letters  of  administration  on  his  estate,  and 
to  Ivlng  said  action  against  said  defendant 
company  within  one  year  from  the  death  of 
•aid  Charles  L.  Baker,  and  as  snch  widow  was 
entitled  to  the  ameant;  or  a  part  of  it,  reoor- 
ered  In  snch  action.  And  therenpon  the  said 
defoidant  heretofore,  to  wit,  on  the  1st  day 
of  Hay  In  the  year  last  aforesaid,  at  the  town- 
ship  of  Mansfldd,  In  the  county  aforesaid,  In 
consideration  that  Qie  said  plaintiff  would  not 
bring,  as  administratrix  of  said  Gharies  L. 
Baker,  suit  against  the  said  defendant  for  tbe 
death  of  the  said  Charles  Baker  tat  the 
boieflt  of  his  widow  and  next  of  kin,  within 
the  time  limited  by  law,  undertook  and  faltb- 
,  fuDy  promised  the  ssid  plaintiff  tbat  he.  the 
'  aald  defendant,  would  pay  to  her  thencefOrfli 
dnrlng  her  natural  Ufe  and  widowhood  the 
sum  ta  fifty  dollars  a  month,  payable  each 
month  during  said  time.  And  the  said  plain- 
tUC  arers  that  ^e,  confiding  In  the  said  jvom- 
Ise  and  undertaking  of  the  said  defendant,  did 
accordingly  forbear  to  bring  suit  within  one 
year— the  time  limited  by  law— frinn  the  death 
of  the  said  Charles  L.  Baker,  as  his  adminis- 
trator, for  the  benefit  of  plalntig,  his  widow, 
and  next  of  kin,  against  the  said  defendant; 
and  plaintiff  arers  that  she  was  a  widow  of 
the  said  Charles  L.. Baker  from  the  time  of 
making  said  contract  with  dtfendant  to  the 
bringing  of  this  suit;  and  plaintiff  avers  that 
the  defendant  fulfilled  and  kept  their  said  un- 
dertaking and  promise  to  plaintiff  until  the 
mon^  of  September,  1898,  since  which  time 
the  defendant  luw  failed  to  perform  their 
aald  undertaking  and  pnunlse  to  plaintiff  as 
aforesaid,  to  wit,  at  the  township  of  Mans- 
field aforesaid.  And  whereas,  also  before  the 
making  of*the  promise  and  undertaking  of  the 
said  defendant  hereinafter  next  mentioned, 
to  wit,  on  the  18th  day  of  March,  A  D.  1888, 
to  wli  in  the  township  of  Mansfield,  In  the 
county  of  Warren,  aforesaid,  one  Charles  L. 
Baker,  tiien  the  husband  vt  the  plaintiff,  was 
In  the  en^loy  and  service  of  the  raid  defend- 
ant as  an  engineer  In  conducting  and  operat- 
ing a  locomotive  eni^e  of  the  said  defendant 
on  the  said  defendant's  ralhroad,  and  the  said 
Charles  L.  Baker  afterwards,  to  wit;  on  the 
day  and  year  aforesaid,  at  the  township  of 
Mansfield  aforesaid,  was  ordmd  ont  with 
said  locomotive  engine  by  the  said  defendant 
to  open  the  tracks  of  said  railroad  where  It 


was  covered  with  snowdrifts,  and  while  thus 
engaged,  and  then  and  there  acting  under  Hie 
command  and  according  to  the  directions  ot 
the  nld  defendant,  other  locomotive  engines, 
propelled  by  fire  and  steam,  under  the  man- 
agement and  control  of  divers  other  servants 
of  the  aald  defendant,  were  then  and  there 
with  great  force  and  vldlence,  by  and  through 
the  negligence,  carelessness,  nnsklllfnlness, 
and  default  of  the  said  defendant  and  their 
servants,  driven  against  said  locomotive  ea- 
glne  under  the  management  and  control  4^ 
the  said  Charles  L.  Baker,  whereby  the  said 
locomotive  engine  operated  by  the  said 
Charles  L.  Baker  was  overturned,  and  the 
said  Charles  L.  Bsker  Instantly  killed;  1^ 
means  whereof,  being  then  and  there  the  wid- 
ow of  the  said  Charles  L.  Baker,  she  claimed 
to  have,  as  administratrix  of  the  said  Charles 
Lb  Baker,  an  action  at  law  to  be  brought  with-' 
In  one  year  Acorn  his  said  deatti  against  the 
said  defendant  for  tiie  death  of  the  said 
Charles  L,  Bak«,  for  the  boiefit  of  plalntil^ 
his  widow,  and  the  next  of  kin  of  the  said 
Charies  L.  Baker.  And  thereupon  the  said 
defendant  afterwarda,  to  wit;  cA  the  Ist  day 
of  May  in  the  year  last  aforesaid,  at  the  town- 
ship of  Mansfield  aforestid,  In  consideration 
that  the  said  plaintiff  would  not  hriog,  as  ad- 
ministratrix of  said  Charles  Xj.  Baker,  suit 
against  flie  said  defendant  for  the  death  of 
the  said  Charles  L.  Baker  as  aforeuld,  with- 
in the  said  one  year  from  the  OSiy  of  his  death, 
undertook  and  ftlthfoUy  promised  the  said 
plaintiff  that  he,  the  said  defendant,  would 
pay  to  her  heiuj^ortli,  to  wit,  from  the  day 
nt  the  death  of  the  said  Chuies  U  Baker 
dnrlng  her  natural  life  uid  widowhood,  the 
sum  of  fifty  dollars  a  month,  psyable  each  and 
every  month  during  said  time,  which  proposi- 
tion the  said  plaintiff  did  th«i  and  there  ac- 
cept And  the  said  plaintiff  avers  that  sh^ 
confiding  In  the  said  promise  and  ondertaUng 
of  the  said  defendant  did  accordingly  forbear 
to  bring  suit  as  administratrix  of  said  Charles 
L.  Baker  as  aforesaid,  for  the  benefit  of  her- 
self as  his  widow  and  his  next  of  kin,  within 
one  year  from  the  day  of  his  death  as  afore- 
said; and  platotlff  avers  that  she  has  been 
since  the  deatti  of  the  said  Charles  L.  Baker, 
and  la  now,  bis  widow,  and  that  the  said  de- 
fendant did  perform  and  keep  their  uld 
promise  and  undertaking  with  the  said  plaln- 
tur  until  the  month  of  September,  A.  D.  1S08> 
since  which  time  the  said  defendant  has  not 
pertonned,  fulfilled,  and  kept  their  nld  pn»n- 
lae  and  undertakhv  u  aforesaid,  to  wit,  at 
the  township  of  Mansfield  aforesaid. 

"And  whereas,  also,  the  said  defoidant, 
heretofore,  to  wit,  on  the  8to  day  of  March, 
1899,  in  the  county  of  Warren  aforesaid,  was 
indebted  to  the  plaintiff  in  five  hundred  dol- 
lars for  the  price  and  value  of  goods  sold  and  ' 
delivered  by  the  plaintiff  to  the  defendant  at 
their  request,  and  in  the  like  sum  of  mon^ 
for  the  price  and  value  of  gooda  bargained 
and  sold  by  the  plaintiff  to  the  defendant  at 
tlielr  requnt,  and  in  like  sum  of  nuHUj  for 
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the  price  and  value  of  work  done  and  mate- 
rials for  the  same  provided  by  the  plaintiff 
for  the  defendant  at  their  request,  and  In  like 
sum  of  money  for  money  lent  by  the  plaintiff 
to  the  defendant  at  their  request,  and  In  the 
like  sum  of  money  for  money  received  by  the 
defendant  at  tbelr  request,  and  In  like  mm 
of  money  for  monoy  recelred  by  the  defendant 
for  the  use  of  the  plaintiff,  and  In  the  like 
sum  of  money  for  money  paid  by  the  plaintiff 
for  the  ose  of  tiie  defendant  at  their  request, 
and  In  the  like  sum  of  money  for  interest  due 
from  the  defendant  to  the  plaintiff  for  the 
plaintiff's  having  forborne  moneys  due  from 
the  defendant  to  the  plaintiff  at  the  defend- 
ant's request  for  a  long  time  then  elapsed, 
,and  In  the  like  sum  of  money  for  money  found 
to  be  due  from  the  defendant  to  the  plaintiff 
oa  an  account  then  and  there  stated  between 
them,  and  in  the  like  sum  of  money  for 
the  prevention  of  litigation  by  the  plaintiff 
acalnst  the  defendant  at  their  request,  and  In 
the  like  sum  of  money  for  the  forbearance  of 
litigation  by  the  plaintiff  against  the  defend- 
ant at  their  truest,  and  the  defendant  after- 
wards, to  wit,  oa  the  day  and  year  last  afore- 
said, In  the  county  aforesaid,  in  conslderaUon 
of  the  premises,  respectfully  promised  to  pay 
the  said  severs!  last-mentioned  moneys,  re- 
spectively, to  the  plaintiff  on  request,  yet  the 
said  defendant,  not  regarding  their  said  sev- 
eral promises  and  undertakings,  but  contriv- 
ing and  fraudulently  Intending  craftily  and 
subtly  to  deceive  and  defraud  the  said  plain- 
tiff In  this  behalf,  bath  not  paid  the  several 
sums  of  money  herein  mentioned  before,  or 
any  part  thereof,  to  the  said  plaintiff,  al- 
though the  B^d  defendant  was  often  request- 
ed so  to  do;  but  the  defendant  to  do  this 
hath  hitherto  wholly  refused,  and  still  re- 
fuses; wherefore  the  said  plaintiff  aays  that 
she  is  Injured  and  bath  sustained  damages  to 
the  amount  of  five  hundred  dollars,  and  there- 
fore brings  suit,"  etc. 

"Sir:  Please  to  take  notice  that  the  follow- 
ing Is  a  specification  of  the  causes  of  demur- 
rer to  the  first  and  second  counts  of  tiie  plain* 
tiff's  deelaration  in  the  abore-named  came: 

"(As  to  First  Oonnt) 
"I. 

"It  Sails  to  disclose  a  legal  consideration 
for  the  contract  sued  <»i,  In.  that— 

"(1)  The  facts  alleged  disclose  no  actionable 
liability  on  the  part  of  the  company  for  the 
death  of  plaintiff's  decedent,  and  no  vmlnable 
consideration  for  the  alleged  promise. 

"(2)  It  contains  no  allegation  that  the  plain- 
tiff was,  at  the  time  of  the  alleged  (womlse, 
or  at  any  time  afterwards  within  one  .year 
from  the  death  of  the  decedent,  tbe  admlalft- 
tmtxlx  of  ttaedeeedoit 

"The  contract  alleged  la,  under  the  facts 
dlsdosed.  acalaat  pnUlc  ffiilcj,  la  tbsit  It 


was  Intended  to  defraud  tbe  next  of  kin  of  tbe 
decedent,  who  were  the  cestuls  que  trustent  of 
the  plaintiff,  and,  if  a  legal  gronnd  of  action 
against  tbe  defendants  for  tbe  death  of  tbe 
decedent  existed,  did  defraud  the  aaid  next 
of  Un. 

"III. 

"Tbe  contract  alleged,  onder  the  tacts  al- 
leged In  tbe  comkt,  Is  Told  for  fraud,  in  that 
It  appears  by  tbe  allegations  ttf  the  count  to 
have  been  an  agreement  to  defraud  tiie  next 
of  kin  of  the  decedent  for  the  benefit  of  the 
plaintiff,  who  oocDpled  towards  thaa  the  poel- 
tKm  ot  a  tmstea. 

"IV. 

"Tbe  alleged  contract  Is  ultra  Tires  the  de- 
fendant corporation. 

"(As  to  Second  Gomit) 

"This  count  Is  subject  to  the  same  critidsm 
as  those  Just  made  to  count  one,  and  the  same 
causes  of  demurrer  are  horel^  specified  to 
that  count." 

Dated  May  20, 1889. 

Argued  June  term,  1SB9,  btfore  MAOI%  O. 
J.,  and  VAN  SYOKEU  OABBXSQN.  and  lilP- 
PINOOTT,  33. 

Joseph  M.  Roseberry,  for  ^alntUt.  FlaTel 
McGee,  for  defendant 

OARRISON,  J.  (after  stating  the  futi^.  If 
the  plaintiff  at  any  time  dnrlnc  the  period 
covered  by  the  promise  set  out  in  her  dedarar 
tion  was  or  became  the  personal  representa- 
tive of  her  husband,  her  undertaking  not  to 
bring  sidt  against  the  defendant  for  his  death 
until  tiie  time  limited  by  law  for  brining 
such  an  action  had  run  would  baTe  been 
void  as  against  public  polity. 

The  first  count  contains  no  si^gestion  that 
she  ever  took  out  letters;  It  merely  states  that 
she  was,  by  law,  entitied  to  •them.  The  sec- 
ond count  states  that  she  claimed  to  hare,  as 
administratrix  of  her  husband,  an  actiw  at 
law  for  his  death.  The  fact  that  she  was  at 
any  time  his  personal  representative  is,  tiiere- 
fore,  not  established  by  tbe  demurrer.  In- 
deed, one  of  the  causes  for  demurrer  a3>ecifled 
\fy  the  defc;ndant  Is  that  neither  count  of  tbe 
declaration  contains  any  allegation  that  tbe 
plaintiff  was,  at  the  time  of  the  alleged  prom- 
ise, or  at  any  time  within  one  year,  tbe  ad- 
ministratrix of  her  husband.  This  being  so, 
I  can  see  no  reason  for  -sustaining  this  de 
murrer.  The  narr.  discloses  a  cause  of  action 
under  the  death  act  The  promise  of  tbe  wid- 
ow not  to  bring  a  suit  In  a  capacity  that  she 
did  not  possess  was  a  l^al  Injury  to  no  one. 
Whether  there  was  any  anbstantlal  benefit  to 
the  defendant  In  such  a  promise  Is  immate- 
rial. There  was  a  possible  detriment  to  the 
plaintiff,  and  that  is  consideration  enough. 

The  demurrer  should  be  OTetmled. 
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BARTON  T.  WEST  JBRSET  TITLB  ft 

GUARANTY  CO. 

(Supreme  Court  of  New  Jersey.  Not.  13,  1S99.) 

IMSURANCa  OF  TITLB-ACTION  ON  POUOT— 
PLBADINO. 

1.  Id  an  action  upon  a  corenant  contained  tn 
a  policy  of  insurance  of  the  title  of  land,  ground- 
ed on  the  eriction  of  the  insured  from  the  land, 
Md,  that  to  make  ont  a  cause  of  action  tlie  dec- 
laration most  show  either  an  eriction  under  « 
paramount  title  hy  due  process  of  law*  or  a  dls- 
turbance  of  title  or  possession  naiiet  a  paramount 
title  eqaivalent  to  an  eviction. 

2.  Whether,  nnder  the  pi-OTisions  of  the  poller 
fai  question,  eviction  hy  due  process  of  law  wo 
essential  to  a  right  of  action  mc  not,  qusece. 

3.  An  averment  of  a  claim  of  title  or  of  eric- 
tion nnder  an  adrerse  title  is  not  sufficient. 

(Syllabus  bj  the  Court.) 

Action  br  James  M.  Barton  against  the 
West  Jersey  Title  &  Guaranty  Company.  De- 
murrer to  the  declaration  sustained. 

Argued  June  term,  1899.  before  MAGIB,  0. 
J„  and  VAN  SYCKEL»  GARRISON,  UUS  UP- 
PINCOTT.  JJ. 

Howard  Garrow,  for  idaindff.  Lewla  Btur, 
tor  defendant 

-'UAGXS;,  0.  J.  nils  la  an  action  on  contract 
In  the  nature  of  an  action  on  covenant,  upon 
a  sealed  pc^cy  of  Insurance  ftf  the  title  to 
certain  lands  of  the  plaintiff.  The  declaration 
seta  up  the  nmtract  contained  in  the  policy, 
tmt  as  the  pleacter  has  annexed  to  Oib  declara- 
tion a  copy  of  the  policy,  and  referred  to  It 
so  tliat  It  has  become  put  of  tlie  record,  It 
will  be  convoilent  to  C(»ulder-flie  contract 
Itseilf,  rather  than  Itie  statements  of  the  dec- 
laratl<m  In  respect  to  It.  Defendant  has  in- 
terposed a  demurrer  to  the  declaration,  and, 
upon  demand,  has  served  plalntUf  with  vari- 
ous spedflcatloQs  of  tbe  causes  on  which  U 
rests  its  demurrer. 

It  Is  not  deemed  necessary  to  consider  any 
of  the  causes  except  the  second,  which  asserts 
that  the  declaration  does  not  set  oat  the 
breach  of  the  ooreoant  declared  upon,  because 
the  declaration  In  that  respect  is  plainly  In- 
suffldent.  The  contract  annexed  to  the  deda- 
ratlon  Is  expressed,  so  far  as  the  matter  now 
under  consideration  is  concerned.  In  the  fol- 
lowing terms:  "This  policy  of  insurance  wlt- 
nesseth  that  the  West  Jersey  Title  ft  Guar- 
anty Company,  In  consideration  of  the  sum  of 
ten  dollars  to  It  paid  by  James  M.  Barton,  of 
city  of  Philadelphia,  In  the  state  of  Pennsyl- 
vania, covenants  that  it  will  Indemnify,  keep 
harmless,  and  Insure  the  said  James  M.  Bar- 
ton •  •  •  against  all  loss  or  damage, 
not  exceeding  four  thousand  dollars,  which 
the  said  Insured  shall  sustain  by  reason  of  de- 
fects In  or  unmarketablllty  of  the  title  of  the 
Insured  to  the  estate,  vnortgage,  or  Interest 
described  In  Schedule  A,  hereto  annexed,  or 
against  all  Hens  or  incumbrances  charging 
the  same  at  the  date  of  this  policy;  *  •  • 
the  loss  and  amount  to  be  ascertained  In  the 
manner  provided  in  the  said  conditions,  and 
to  be  payable  vpon  compliance  by  the  Insured 


wHh  Uie  stipulation  of  such  conditions,  .and 
not  otherwise.'*  By  Schedule  A»  the  tntereat 
insured  Is  described  as  an  estate  In  fee  slmpte, 
and  the  partlcnlar  tract  In  whleh  each  estate 
Is  Insnred  Is  set  ont  by  meets  and  bounds, 
and  1^  reference  to  a  recorded  tfUe  deed. 
Among  the  conditions  of  Oie  pcdlcy  Is  flie  ftfl- 
lowing,  via,:  No  dalm  diall  «rlae  under  this 
policy  unless  the  party  Insured  has  been  ac- 
tually evicted  under  an  advene  title  Insured 
against 

The  first  contentltm  In  support  of  this  cause 
of  ifimtsaat  Is  tbiU,  upon  the  contract  flius 
set  out,  the  declaration.  If  Intended,  as  the 
declaration  In  this  case  clearly  la,  to  baae  the 
action  on  a  breach  of  covenant  arUng  from 
the  eviction  of  the  Insured  fnun  the  Insured 
premises,  most  assert  an  eviction  under  a  par- 
amount title,  by  dne  process  of  law.  The  no- 
tion that  such  an  eviction  was  essential  to 
establish  a  cause  of  action  'upon  a  eovmant 
of  warranty  waa  repudiated  In  Uils  court  In 
Kellog  V.  Piatt,  88  N.  J.  Law,  S28.  It  was 
there  heM.  In  conformity  wllh  the  previous 
dedalon  In  Carter  v.  Denman's  Bz'rs.  28  N. 
J.  Law,  260^  that  an  action  on  that  covenant 
could  be'malnt^ned  upon  a  disturbance  of 
titie  or  possession  by  a  paramount  title  tanta- 
mount to  eviction. 

But  it  Is  contended,  with  no  llttie  force, 
that  the  covenant  In  tills  policy  differs  from 
a  covenant  of  warrant,  and  tiiat  the  doctrine 
applied  to  the  latter  Is  not  applicable  to  the 
former.  The  contention  is  put  on  the  eiq^ress 
exclusion  of  any  claim  under  the  policy  un- 
less the  Insured  has  been  actually  evicted  un- 
der an  adverse  tltie.  It  derives  Its  force  from 
a  comparison  of  this  clause  of  the  paragraph 
with  the  in^vlslon  of  condition  7.  whereby 
the  company  agrees,  at  Its  own  cost,  to  defend 
the  Insured  In  any  action  of  ^ectment  found- 
ed on  a  claim  of  title  Insnred  against,  and  re- 
quiring the  Insured  to  notify  the  company  of 
the  action,  and  to  give  It  an  opportunity  to 
defend  It  It  Is  also  thereby  jvovlded  that 
unl^  the  Insured  notifies  the  company  with- 
in five  days  after  the  service  of  the  writ  In 
the  action,  the  Insurance  shall  be  void.  If 
this  Is  the  correct  construction  of  the  contract 
contained  In  the  policy,  the  declaration  is  ob- 
viously insufficient  as  H  contains  no  assertion 
of  an  eviction  by  dne  process  of  law. 

But  it  Is  deemed  unnecessary  to  express  an 
opinion  ni>on  the  contract  In  that  respect 
Assuming  that  the  covenant  In  question  would 
be  broken  by  such  an  eviction  as  would  give 
rise  to  a  right  of  action  on  a  covenant  of 
warranty,  vie.  a  disturbance  of  title  or  pos- 
session by  paramount  titie  eqnlvalent  to  an 
eviction,  tbe  declaration  Is  equally  deficient. 
The  deficiency  occurs  because  there  Is  a  total 
follnre  to  aver  that  the  disturbance  and  evic- 
tion of  plaintiff  was  by  a  paramount  and  su- 
perior title.  The  assertion  of  the  declaration 
Is  that  the  West  Jersey  Sea  EOiore  Railroad 
Company  claimed  a  lawful  right  and  titie  to 
a  part  of  the  land  the  titie  of  which  was  In- 
sured by  defendant  and  that  said  cmnpany 
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entered  tnd  evicted  the  fdalntlff  nnder  an  ad- 
reree  title.  This  does  not  describe  an  entry 
m  disturbance  hf  paramount  title,  and  so  the 
bnacb  of  the  covenant  sued  upon  Is  not  dis- 
closed by  the  declaration.  The  defmdant  la 
enttUed  to  Jndsment  upon  this  demurrer. 


STATB  ex  nL  OASEY  et  aL  t.  OHASB  et  aL 
(aupreme  Ooort  of  New  Jersey.  Not.  IS.  1899.) 

ICANOAUUS— WHEN  QRAMTBD— TOWNSHIP 
COMMITTEE— ELECTION. 

1.  Mandamus  to  admit  to  membership  in  a  pnb- 
lle  body  witl  not  be  ordered  If  the  effect  will  be 
kO  oust  iucumbenta  whose  claim  of  title  ii  not 
CriToIoujB.  Quo  wairaoto  is  the  only  pnqier  pro- 
cedure to  try  title  to  office. 

2.  Under  statutory  authority,  the  township 
eommittee  of  Woodbridce,  in  the  county  of  Mid- 
dlesez,  Is  composed  of  three  memben,  eadi  hom- 
ing for  three  years,  one  member  being  elected  an- 
nually. Official  notice  to  elect  one  member  at  the 
annoal  town  meettng  of  1899  was  published.  A. 
recrived  6^  votes,  B.  861  votes,  and  O.,  D..  and 
B.  each  2  or  8  votes.  On  contention  of  anconsti- 
tntionality  of  the  later  statutes.  B.,  C,  D.,  and 
B.  claimed  membership  In  the  committee  on  the 
gronnd  that  the  only  Talld  law  on  Qie  subject 
required  a  board  of  five  membecs,  witli  an  annnal 
term.  Beld,  that  the  qnesUon  woold  not  be  de- 
termined on  mandamus  to  Beat  persons  not  intel- 
ligently chosen  by  the  voters,  and  that  the  only 
way  to  raise  It  would  be  by  appUcatioa  for  man- 
damus te  the  township  clerk  to  give  notice  of  the 
election  at  the  next  annnal  town  meethig  of  five 
members  of  the  township  committee  for  one 
year. 

(Syllabns  by  the  ConrU) 

Application  by  the  state,  on  the  relatltm  of 
William  D.  Casey  and  others,  for  a  vrlt'of 
mandamus  against  Leon  A.  Gluae  and  others. 
Writ  denied. 

Ai^ed  June  term,  189D,  before  DIXON  and 
GOLLINS,  JJ. 

B.  Ontter,  for  rdatwa.  0.  C.  Hommann,  for 
defendante. 

OOUJNS,  J.  By  the  goieral  township  act 
of  IBM  (8  Oen.  8t  p.  8088,  S  12)  the  quaUfled 
Sectors  of  each  township  were  anthorlaed  to 
elect  at  the  annual  town  meeting  a  township 
committee  of  five  members,  to  hold  office  for 
cme  year.  Sabseqnent  le^datlon  having  In- 
troduced differences  among  the  townships  in 
the  matter  of  the  number  of  members  of  the 
townablp  committees,  a  board  of  five  mem- 
bera  was  required  In  aU  townships  having  less 
than  6,000  InhaUtanta,  by  "An  act  concerning 
townablpa  and  township  <^ceiB,*'  approved 
April  21, 1876  (P.  L.  p.  207;  3  Gen.  St  p.  8504). 
This  provldon  was  amended  in  1877  (P.  U 
p.  60).  and  again  In  1878  (P.  L.  p.  874),  ao  as 
finally  to  require  a  townahip  cmnmlttee  of 
three  persons  in  all  townships  In  counties  hav- 
ing leas  than  100,000  inhaUtenta  by  the  last 
atate  census.  An  amendment  to  another  fea^ 
ture  of  that  section  <tf  the  act  was  made  later, 
but  aa  to  tbe  township  committee  it  remains 
nncbanged.  8  Oen.  St.  p.  8600,  iri.  122.  By  a 
8iq>planCTt  to  the  act  ot  1876,  approved  March 
28,  1888  (8  Oen.  St  p.  3699,  pL  114),  It  was 
enacted  tha^  in  tiie  aeveral  townships  in 


which  the  township  committee  consists  of 
three  persons,  the  members  thereof  should 
thereafter  be  elected  for  the  tana  of  ttiree 
years,  provided  that  at  the  first  annual  town 
meeting  the  tbfteto  voted  should  designate  the 
name  of  one  member  for  one  year,  another  for 
two  years,  and  the  third  for  three  years,  and 
that  at  eadi  aucceedlng  election  one  member 
of  lite  townab^  committee  should  be  dected 
for  three  years.  Since  this  act  to&k  effect 
the  township  ot  Woodbrldge  has  had  but  three 
membws  in  ite  towndilp  committee.  At  the 
annual  town  meeting  in  March,  1890,  official 
notice  waa  given,  among  ottier  things,  tor  the 
deetion  of  one  member  of  the  townstdp  ccmi- 
mitte&  Leon  A.  C^iaae  recdved  642  votes, 
William  D.  Casey  received  861  votes,  Winuun 
T;  Carpenter  received  8  votes,  Charles  F.  Me^ 
Kenale  received  8  votes,  and  George  Noe  re- 
ceived 2  votes.  Mr.  Ohajse  waa  declared  elec^ 
ed.  He  qtiaUfled,  and  joined  COar^ce  M.  Ud- 
dle  and  Thomas  M.  Dunlgan,  the  members 
holding  over  in  the  board.  Messrs.  Casey, 
Caipenfeu',  McEensie,  and  Noe,  the  rotors, 
having  taken  the  stetntory  oath,  bat  not  be- 
ing allowed  to  assume  ofBcB,  seek  a  manda- 
mus to  compel  Messrs.  Chase,  Uddle,  ahd 
Dunlgan  to  recognise  them  as  nwmbm  ot  the 
committee,— In  effect,  to  oust  Uddle  and  Dunl- 
gan, and  seat  the  relators  with  Chase.  The 
ground  of  their  dalm  la  that  the  act  of  1876^ 
as  amended,  Is  a  local  and  q^edal  law,  vio- 
lative of  tba  constitutional  reqnlremoit  oC  leg- 
islation regulating  the  internal  affairs  ot 
towns  and  counties,  and  that  In  the  township 
of  Woodbrldge  the  general  township  act  of 
1946  la  In  f on&  Tbe  daCaidanta  cootoid 
against  this  clslm,  and  also  sssert  that  by  an 
act  apiwoved  March  28,  1860  &  Oou  St  p. 
8617).  In  townahlpi  vot^  by  baUot  the  town- 
ship committee  may  consist  of  three  members. 
Tlie  first  section  (tf  the  act  of  1876  requires 
towndilp  elections  to  be  by  ballot,  with  cer- 
tain ^varent  exceptions;  and  Woodbrldge^ 
alnce  1840  (P.  It.  p.  87),  has  been  specially  an- 
tiioriied  by  law  to  ao  elect  Ita  lAcezs.  The 
claim  of  the  defendants  la  manUeatly  not  flrlr- 
olona 

Questions  requiring  considecatlon  are  pn- 
aented  by  both  partlea.  Messrs.  Uddle  and 
Dunlgan  claim  legal  title  to  vBiaea  nt  whldi 
they  are  in  possession.  Mandamus  to  admit 

to  memberthlp  In  a  pubUe  body  will  not  be  or- 
dered if  the  effect  will  be  to  oost  Incumboite 
whose  claim  of  title  Is  not  tHvcdoua  Quo 
warranto  affords  the  only  proper  proeednre  to 
try  title  to  office.  Heniy  v.  City  Oonndl  of 
Camden,  42  N.  J.  Law,  336;  Hainan  v.  Free- 
holders of  Camden.  47  N.  J.  Law,  454,  1  AIL 
615;  Simon  v.  aty  of  Hobofcen,  62  N.  J.  Iaw. 
367, 19  AtL  269;  Boberson  v.  City  of  Bayonne, 
68  N.  jr.  Ulw,  825,  33  Aa  215;  Clayton  v. 
Board,  60  N.  J.  Law,  861,  87  Aa  725.  In  the 
decision  relied  on  by  the  rdators  to  iusti^ 
their  procedure,  the  members  holding  over  did 
not  claim  title.  Love  r.  Board,  86  N.  J,  Law. 
26». 

But,  If  we  could,  we  would  not,  at  the  ln> 
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ftance  of  the  rdatore,  Inquire  Intq  tbe  matter. 
The  voters  of  Woodbrldge  Old  not  ctaoow 
them  as  their  offlcen.  They  had  no  notice  of 
any  election,  except  for  one  vacancy,  and  Ua 
that  they  chose  Mr.  Chase,  and  rejected  Mr. 
Casey.  It  Is  urged  that  the  other  votes  were 
cast  In  order  to  test  the  qaeadons  Involved  In 
the  premises.  The  test  cannot  be  made  In 
that  way.  Bolton  v.  Good.  41  N.  J.  Law,  296. 
If  any  citizen  of  Woodbridge  desires  to  raise 
the  questions  argued,  he  may  do  so  by  apidi- 
catlon  for  mandamus  to  the  township  clerk  to 
give  notice-  for  the  election  at  the  next  annual 
town  meeting  of  five  members  of  the  town- 
ship committee  for  one  year.  The  mandamns 
now  prayed  for  win  be  denied. 

<M  H.  J.  I..  W) 

KOLB  V.  MAYOR,  BTC..  OF  TOWN  OP 

BOONTON. 

(Supreme  Gourt  of  New  Jers^.   Not.  21,  189D.) 

ZNTERSTATB  COMHERCB-RBGUIJVTION— U- 
CBNSB  FHD&-8UHHAR7  CONVIOTION. 

1.  A  tu  npon  ImriBesi  carried  on  wMiln  a 
state,  and  witaont  discrimination  between  ita  dt- 

izens  and  the  dtizeos  of  other  states,  even  U  it 
inddentally  affects  Interatate  commerce,  is  in  no 
sense  a  regrilatioD  of  radi  commerce,  and  Its  Im- 
position is  iiot  a  Tlolatioo  of  the  federal  constlto- 
tion. 

2.  A  munidpal  ordlDSnce,  passed  In  pursuance 
of  a  le^slative  enactment  wnich  authorises  the 
imposition  of  license  fees  tq;K>n  various  kinds  of 
business  carried  on  within  the  munidpolity,  is 
not  invalid  Iiecause  it  selects  certain  of  them  for 
such  imposition,  and  does  not  embrace  all. 

S.  A  summary  conviction,  which  does  not  con- 
tain the  evidence  upon  whidi  it  was  had,  la  fatat^ 
ly  defective. 

(Syllahns  by  the  Court) 

Frederick  Kolb  was  convicted  of  peddling 
in  violation  of  an  ordinance  of  the  town  of 
Boonton.  and  brings  certiorari.  Reversed, 

Argued  June  term,  1880,  before  DEPUB, 
OUMMERB,  and  LUDLOW,  JJ. 

B.  W.  Bailcott,  for  inoBecntor.  Newton  8. 
Kttdiel.  Cor  defieDdaiit 

GUBfMBRE,  J.  The  certiorari  In  this  case 
removes  Into  this  court  for  review  the  sum- 
mary convIctloD  of  the  prosecutor,  had  be- 
fore a  Justice  of  the  peace  of  the  town  of 
Boonton,  for  carrying  on  the  business  of  a 
peddler  wlttiln  the  town  limits,  In  violation 
of  the  provisions  of  "An  ordinance  concemmg 
licenses  to  hawkers,  peddlers,  canvassers  and 
auctioneers,"  which  was  passed  by  the  town 
conndl  under  authority  of  the  act  respecting 
licenses,  etc.,  aj^roved  March  81.  1880  <P.  L. 
p.  ISO).  The  act  referred  to  empowers  the 
governing  body  of  any  Incorporated  town  to 
pau  ordinances  licensing  hawkers,  peddlers, 
anctloneers,  and  itinerant  venders  of  mer^ 
ehandlse,  and  to  prescribe  penalties  for  the 
violation  of  such  ordinances.  The  first  reason 
presented  for  the  setting  aside  of  this  cmvlc- 
tlon  is  the  alleged  invalidity  of  the  ordinance 
under  which  It  was  had.  Sndi  Invalidity  Is 
aild  to  result  from  the  fact  that  the  ordinance 
necessarily  regulates  interstate  conmierce,  and 


from  tbe  further  fact  that,  after  Imposing  a 
license  fee  upon  hawkers,  peddlers,  canvass- 
ers, and -auctioneers.  It  then  proceeds  to  ex- 
empt from  its  provisions  farmers,  who  bring 
the  produce  of  their  farms  Into  town,  and  dis- 
pose of  it  there,  and  also  persons  selling  wood 
or  charcoal,  and  persons  having  stores  or  other 
places  of  business  In  tbe  town.  The  ordinance 
Is  not  invalid  on  the  first  ground  stated.  A 
tax  on  business  carried  on  within  a  state,  and 
without  discriminatiou  between  Its  citizens  and  ■ 
tbe  citizens  of  other  states,  even  If  it  Inci- 
dentally affects  interstate  commerce,  is  In  no 
sense  a  regulation  of  such  commerce,  and  Its 
Imposition  Is  not  a  violation  of  the  federal  con- 
stitution. Fidlen  V.  Shelby  Oo.  Taxing  Dlst. 
146  n.  a  1.  12  Snp.  Ct  810,  86  L.  Ed.  601. 
And  even  If  It  was  invalid  apUnst  the  citizens 
of  other  states,  as  a  regulation  of  Interstate 
commerce,  It  would  stUl  be  good  as  against  a  , 
resident  of  this  state.  The  federal  constitu- 
tion does  net  In  any  way  affect  the  right  of  a 
state  to  tax  Its  own  Internal  commerce;  and 
If  it  be  said  that  a  tax  soch  as  la  authorized 
by  this  ordinance,  and  the  statute  under  which 
It  was  passed,  by  reason  of  Its  Invalidity 
against  the  dtizens  of  other  states,  operates 
as  a  discrimination  against  the  citizens  of  this 
state,  and  Is,  therefore,  Illegal,  the  answer  Is 
that  the  state  Itself,  of  Its  own  free  will,  and 
In  the  exerdse  of  Its  sovereign  power,  Is  the 
anthor  of  such  discrimination.  Nor  Is  the 
ordinance  objectionable  on  the  second  ground 
snggested.  A  municipality  whldi  seeks  to 
exercise  the  powers  conferred  by  the  act  of 
1880  respecting  licenses  Is  not  bound  to  Im- 
pose a  license  fee  npon  every  business  men- 
tioned in  the  statute.  It  may  select  such  of 
tbem  as  it  deems  proper  subjects  for  license, 
and,  BO  long  as  there  Is  no  discrimination  in 
the  Imposition  of  the  license  fee,  Its  action 
cannot  be  successfully  challenged.  It  Is  ob- 
served that  the  ordinance  Imposes  a  license 
fee  upon  canvassers,  as  well  as  npon  hawkers, 
peddlers,  and  anctloneers.  Tbe  act  of  ISOO 
does  not,  in  terms,  Include  the  former  in  the 
enumeration  of  business  whicfa  may  be  li- 
censed. But  It  Is  unnecessary  to  consider 
whether  this  provision  Is  void,  for  ordinances, 
like  acts  of  the  legislature,  may  be  good  In 
part,  though  bad  In  other  separable  and  Inde- 
pendent provisions.  Hershoff  v.  Treasurer  of 
OMy  of  Beveriy..  46  N.  X  Law,  282;  Mor- 
gan V.  Orange,  SO  K.  J.  Law,  861,  18  Atl.  240. 
But,  although  we  consider  ttie  OTdhiance  valid, 
so  far  as  It  affects  the  prosecutor,  we  think 
that  the  convlctiott  had  under  It  cannot  be 
sustained.  The  proceeding  was  a  summary 
one.  had  btfore  a  Justice  of  the  peace  sitting 
as  a  magistrate,  and  not  as  a  court  for  the 
trial  of  small  causes.  The  common-law  rale 
is  that  In  such  proceedings  the  conviction  must 
contain,  among  other  things,  the  evidence  pre- 
sented, so  that  the  reviewing  court  may  dis- 
cover the  grounds  on  which  tbe  adjudication 
of  the  magistrate  was  made.  Hoeberg  v. 
Newton.  40  N.  J.  Law,  618,  9  Ati.  761;  PeU 
T.  Newark,  40  N.  J.  Law,  OOa  0  AtL  778; 


Digitized  by  Google 


874 


44  AH^TIO  BEPOBTEB. 


(N.J. 


Preuner  t.  Cun,  54  N.  J.  Law,  684^  24  AtL 
480;  Salter  t.  City  of  Bayoniu,  SB  N.  J.  Lav. 
128,  86  AtL  867.  Tbli  rale  baa  beea  done 
awar  with  bjr  itatate  In  the  case  of  munmaiy 
convictloni  had  before  police  ooorta  In  cities 
of  the  first  dass  (2  Gen.  St  p.  2497.  i  87). 
tmt  this  lefflslatloB  haa  no  l^idlcatlon  to  mn- 
nldpalltlei  of  the  daas  to  which  the  town  of 
Boonton  belongs.  As  to  siuh  mnnlclpaUtiea. 
conTlctlona  had  therein  must  still  conform  to 
the  common-law  rnle.  In  the  record  of  con- 
viction sow  before  as  none  of  the  erldenee 
presented  Is  set  oat  This  Is  a  fatal  defect, 
and  the  conviction  most,  therefore,  be  set 
aside.  The  proaecntor  Is  entitled  to  coata. 


(64  N.  J.  L.  1S6) 

STATB  ex  reL  VON  DB  FLACB  «t  aL 
T.  WBLLBR. 

(Snpreme  Court  of  New  Jersey.  Nov.  18,  1899.) 
TUW-OOlfPnTATION-^OTS  OF  COURT. 
Ib  the  conymtation  of  the  time  within  wliich 
the  requirement  ot  a  statute  is  to  be  complied 
with,  where  the  iaet  day  falls  open  a  Snnday  or 
a  l^al  holiday,  and  the  act  Is  to  be  done  1^  the 
court,  and  not  by  the  party,  It  may  be  done  nptKi 
the  earliest  mcceedioa  day  on  whhA  the  coort 
can  pwfbrm  the  duty  unpMed  upon  it 
(Syllabus  by  the  Court) 

AppU|cetlon  by  the  states  on  the  relation  of 
Bmily  Von  de  Place  and  others,  for-  a  writ  of 
mandamus  against  John  I.  WeUer.  Oranted. 

Argued  June  term.  1888.  before  DBPUE. 
OUUHBRB,  and  LUDLOW,  33. 

wnUam  D.  Daly,  for  rdators.  Jcba  L 
Welter,  pro,  se. 

GUMMSBB,  3.  Judgment  was  given  In  the 
Hoboken  district  court  against  the  relators 
and  in  favor  of  the  defendant,  WeUer.  on  V«Ah 
ruary  28th  last  An  appeal  bond  was  pre- 
sented  to  that  court,  for  Its  approval  and  ac- 
ceptance, on  the  6th  day  of  March  then  next, 
which  the  court  refused  to  rective,  upon  the 
ground  that  it  had  not  beea  tendered  within 
the  time  required  by  the  statute,  namely,  five 
days  after  the  roxditlon  of  the  Judgment 
The  last  at  the  five  days  fell  upon  Sunday, 
and  the  tender  of  the  IxHid  was  made  on  Mon- 
day following.  It  is  contended  on  behalf  of 
the  relators  that  nnder  the  drcmnstanoes,  the 
bond  was  iwesuited  In  tim^  and  th^  aalc  for 
a  mandamus  to  compel  the  district  court  to 
approve  and  file  it 

At  comm<Hi  law.  If  an  act  be  stipulated  to 
be,  or  Lb  required  to  be,  done  on  Sunday  or  on 
a  legal  holiday,  the  party  has  the  next  follow- 
ing day  In  which  to  perform  it  8  Chit  Qeu. 
Prae.  p.  104.  It  seenu,  however,  that  where 
the  act  to  be  perfwmed  is  one  which  is  re- 
quired by  statute.  In  the  orderly  course  of  Ju- 
dicial procedure,  the  common-law  rule  haa  not 
always  been  followed,  either  In  England  or  In 
this  oountcy,  as  may  be  sera  by  a  referoice 
to  the  casea  oa  the  subject  c<rilated  In  the  foot- 
notes to  the  article  on  the  compntattw  of 
time  In  26  Am.  ft  Eng.  Bnc.  Law,  i».  18  aeq. 


It  Is  obvious'  that  the  question  whether  a  dies 
non  Jnridlcns  la  to  be  included  or  excluded  In 
the  computation  of  time,  when  It  hafpena  to 
be  the  last  day  within  which  an  act  is  to  be 
performed,  la  equally  one  of  conatrnctton, 
whether  the  time  be  limited  by  agreement  of 
parties  or  provision  of  law.  Although  thla 
question  has  not  been  conatdned  by  this  oonrt 
where  the  period  of  performance  has  been  fix- 
ed hy  atatntocy  pzovialon,  it  has  beoi  passed 
where  the  time  Is  appcdnted  the  act 
of  the  parties.  In  Stiyfcer  ▼.  Yandwbilt,  27 
N.  J.  law.  68.  the  parties  had  contracted  that 
a  certain  deed  Should  be  dellvexed  by  the  one. 
and  the  comdderatkm  money  therefor  paid  by 
the  other,  on  May  1,  1868.  That  day  happen- 
ed to  fan  npott  Sunday.  Chltf  Jnstioe  Green, 
delivering  t2ie  (^tlnlon  of  the  coort,  declared 
that  a  compliance  with  the  contract  on  Mon- 
day constituted  a  legal  performance.  The 
rule  of  construction  adopted  In  this  case  waa 
plainly  the  one  best  calculated  to  subserve  the 
Intoeata  of  the  parttai'to  tiie  oontraet  and 
ther^ore  was  moat  Ufcely  to  eflfectnate  their 
Intention.  We  tUhk  a  similar  nde  shonU  be 
adopted  hi  oraistralng  statutory  provlslona  re- 
quiring aeto  to  be  dime  by  partiea  In  tlue 
conrae  of  Judicial  proceedings.  It  will  beat 
protect  tin  interesta  of  litigants,  and  must 
for  this  reascm  be  presumed  to  carry  Into  ef- 
fect the  legislative  intent  This  view  is  atq»- 
ported  by  the  dedsion  of  the  chancdior  in 
Feuchtwanger  v.  McCool,  28  N.  J.  Bq.  151,  in 
which  it  waa  held  that  the  iwovislon  of  sec- 
tion 25  of  fhe  chancery  act  vrhlcfa  requires 
the  filing  of  an  answer  within  68  days  after 
the  return  of  subpoena,  was  substantially  com- 
piled with  by  the  filing  of  fhe  pleading  on  the 
day  after  the  expiration  of  the  time  limited, 
when  tile  last  day  of  that  period  fell  <m  a 
legal  holiday.  But  the  question  now  preaoit- 
ed  for  dedskm  is  hardly  so  broad  as  that 
which  haa  been  discussed.  The  step  to  be 
Ukea  In  the  case  before  ns  waa  one  which 
required  action  by  the  conrt  via.  tiie  iqiproval 
and  acceptance  of  an  ^peal  bond.  The 
granting  or  refusal  of  the  mandamus  applied 
for  must  tiur^oie  d^end  upon  whetha,  la 
the  onnpntation  of  a  peikid  fixed  by  statute, 
where  the  last  day  falls  on  a  Sunday,  and  the 
act  is  to  be  d<me  by  the  conrt  u>d  not  1^  a 
party.  It  may  be  done  on  the  next  practicable 
day.  We  are  of  CHi^on  that  by  the  true  con- 
Btrueticm  of  such  statutory  provisions,  where 
the  last  day  for  the  action  of  the  court  fans 
npon  a  day  on  which  It  Is  not  pos^le  for 
the  court  to  act,  the  Intendment  of  the  law  is 
that  the  party  shall  have  until  the  earliest 
succeeding  day  upon  which  the  court  can  per- 
form the  dn^  Imposed  iq>on  It  A  atmllar 
view  to  that  which  we  have  exjwessed  was 
taken  in  the  case  of  Hu^ea  t.  Oriffltha,  18 
C.  B.  (N.  8.)  824,  in  construhig  a  like  statutory 
provision.  In  the  dted  case  It  la  suggested 
that  a  distinctly  between  a  thing  which  la  to 
be  done  by  the  court  and  a  mere  act  of  the 
party,  ia  maintainable.  Whether  waA  dlatine- 
tion  rests  upon  any  solid  foundation  seems 
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doiriitfiil,  but  !■  a  matter  not  loTtdred  in  the 
dfltnrninatiDn  of  tbe  cue  before  vs.  We  eon- 
dode^  tor  VbB  reaeons  etateil*  tliat  a  poremp- 
toC7  maodaniiia  Aoold  taene,  directing  the  <a»- 
trtet  court  to  approre  and  accept  the  bond 
tendered  1^  tiie  rdaton,  provided  It  Is  made 
and  ezecnted  In  conformity  to  the  roqulre- 
nmti  of  tlM  atatnte. 


UOKTON  T.  BTONB  HABBOS  DIP.  Oa 

•tai. 

(Ooort  of  Gbaneery  of  Nnr  Jmtj.  Nqt.  28, 
1889.) 

INBOLVBNT  CORPORATIONS- APPOINTMENT  OT 
RKCVIVieRa-BFFBCT  ON  PBNDINa  AOTION3. 

A  receiver  of  in  inaolrent  oorporation  may 
eiUoin  the  pnweeotien  of  a  pendiog  actim  com* 
menced  agafnit  the  corporation  a  creditor 
thereof  prtor  to  the  commencement  of  the  inaoi* 
Tencj  proceediogi.  in  ^ew  of  the  itatnte  ymt- 
lag  all  the  eorpormthm's  aaMts  In  the  raecdTcr. 

Action  b7  Elmer  Morton  against  the 
Stone  Harbor  Improrement  Company  and 
others.  A  receiver  of  the  improrement  com- 
pany,  appointed  after  the  commenconent  of 
the  action,  applies  for  an  Injunction  restrain- 
ing the  further  prosecution  ct  tiie  action. 
Granted. 

George  J.  Bergen,  for  Waltw  J.  Brooks. 
Panl  T.  Shtnn,  for  receiver. 

GBBY.  V.  0.  (orally).  The  idtoatton  Is  one 
which  seems  to  me  to  be  clear  and  simple. 
The  court  of  chancery  baa  extended  Its  hand 
to  administer  upon  the  assets  of  a  corporation 
which  It  has  determined  to  be  Insolvent,  Be- 
fore the  court  reached  out  to  administer  these 
assets,  a  creditor,  or  one  claiming  to  be  a 
creditor,  had  brought  a  suit  against  the  cor- 
poration. It  Is  the  duty  of  those  who  are  con- 
ducting the  busluesB  of  a  corporation  not  to 
permit  any  creditor  to  obtain  a  merely  pref- 
erential Judgment  against  the  corporation. 
Th^  should  first  see  that  the  corporation  Is 
solvent,  and  should  arrange  or  pay  Its  debts, 
but.  If  they  find  that  It  has  become  Irrecov- 
erably Insolvent,  It  is  their  duty  and  th^ 
ought  to  apply  at  once  to  the  court  of  chan- 
cery, and  have  Its  assets  administered  for  the 
equal  t>eneflt  of  all  creditors.  The  statute  ex- 
pressly provides,  for  the  very  purpose  of  en- 
abling all  the  creditors  of  the  corporation  to 
be  equally  secured  by  the  Insolvency  proceed- 
ings, that  Instantly  that  the  corporation  is 
declared  Insolvent,  and  a  receiver  appointed, 
the  title  to  all  Its  assets  shall  proceed  to  and 
be  held  by  the  receiver,  and  necessarily  all 
claimants  itpon  those  assets  most  file  their 
claims  In  this  court  before  the  receiver  in  the 
ordinary  course  of  the  administering  of  the 
assets  of  the  insolvent  company.'  To  permit 
a  creditor  to  pursue  a  suit  against  a  corpora- 
tion while  the  corporation  la  (by  the  very 
terms  of  the  order  appointing  a  receiver  and 
granting  an  Injunction)  restrained  from  do- 
ing any  bnshiess,  or  raising  or  expending  any 


money,  whereby  it  might  make  a  defenae^— 
fn  abor^  while  it  Is  domdcd  of  aillta  i^op- 
erty,— la  practically  to  leave  Uie  corporatlMi 
standing  before  the  eommonrlaw  court  abae- 
lotely  strlroad  itf  all  means  (tf  defense.  Tbe 
proaecntor  (tf  a  ratt  against  a  corporation  be- 
fore a  common-law  court  after  a  receiver  for 
It  has  been  appointed  in  chancery  can  acqidre 
no  preference  br  inch  a  anlt  TIm  pendency 
of  his  suit  beftAe  judgment  doea  not  advance 
his  claim  in  any  way  beyond  tb$.t  <a  other 
creditors  of  the  corporation.  He  can  aecure 
all  hii  tWts  proof  of  hia  dylm  before  tb6 
receiver,  and  that  is  ttie  proper  and  only  mode 
of  procedure.  The  further  prosecution  of  a 
suit  at  hiw  against  a  corporation  after  Its 
Insolvency  has  been  decreed  and  a  receiver 
iqipolnted  la  wlKdIy  Inconsistent  with  the 
metboda  provided  by  ttie  statute  ftv  the  ad- 
mlnlstration  of  the  assets  of  tnscdvoit  corpora- 
tions, and  oogbt,  therefore,  to  be  restrained, 
and  ttie  dalmant  rtioald  be  relegated  to  bis 
remedy  In  this  conrt  I  will  allow  an  tajaat- 
tlon  restntning  the  fnrttker  prosecntion  of 
the  suit  at  law. 


(M  V.  J.  L.  4B) 

MATHIS  V.  ROSB. 

(SnpreBM  Court  of  New  Jersey.  Nov.  18,  1S9B.) 
OITT  OOUNCIlr-STREET  SUPERVISOR— 

RSHOVAU 

1.  Under  the  twovlaion  of  the  diarter  of  At- 
lantic City  auttoridng  the  dty  council,  when  as- 
sembled from  time  to  time,  to  elect  and  appoint 
a  street  aaperviaor,  the  city  council  had  power 
to  remove  an  iDcombent  and  appoint  hia  successor 
at  their  pleaaorei 

2.  An  oidinanee,  paassd  In  1803,  making  tiie 
term  of  audi  oSeer  one  year,  cannot  deprive  the 
common  eoancil  of  the  right  to  exerdae  the  pow* 
cr  expressly  given  by  the  charter  of  the  city. 

8.  The  caae  of  Bradahaw  v.  Oty  Conadi.  flB 
M.  J.  Law,  418,  dlatlnsaiahed. 
(Syllahna  Ixr  the  Conrt.) 

Quo  warranto  by  Berlab  Mathls  agabiat 

Samuel  B.  Rose  to  determine  title  to  the  ct- 
flee  of  snpervisw  of  highways  of  Atlantic 
Clt7.   Demurrer  to  plea  siatained. 

Argued  June  term,  1809,  b^ore  tbe  CHIEF 
JU8TI0B,  and  YAN  SYOKBL,  GARRISON, 
and  UPPINCOTT,  JJ. 

O.  L.  Col^  for  relator.  B.  H.  IngersoU.  for 
respondent 

VAN  STCKBI^  J.  Tbe  proceedings  taken 
in  this  case  are  for  the  purpose  of  determin- 
ing which  of  the  i>artles  Is  entitled  to  the  of- 
fice of  supervisor  of  highways  of  Atlantic 
City.  Mathls,  the  relator,  was  elected  by  the 
city  cotmcll  on  tbe  16th  of  March,  1S8S.  as 
street  supervisor,  and  was  again  elected  to 
the  same  position  on  the  21st  day  of  March< 
1899.  The  Information  sets  forth  that  after- 
wards, on  the  10th  day  of  April,  1899.  tbe 
city  council,  without  reconsidering  its  former 
action  in  electing  Mathls,  the  relator,  and 
without  giving  any  reason  therefor,  proceeded 
to  elect  Samuel  B.  Rose  to  said  office.  To  the 
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^ntcoioatlon  Rose  pleaded  ttat  by  tbe  charter 
Qt  Atlantic  Clt7  It  1b  provided  tbat  the  dtr 
coniwU  shall  appoint  some  flt  penkm,  at  their 
annual  meeting,  to  he  clerk  of  said  city,  who 
shall  hold  his  office  for  the  term  of  one  year, 
and  uotU  bis  eucceasor  shall  be  appointed,  and 
the  said  city  clerk  so  appointed  sball  be  ex 
officio  clerk  of  tbe  city  council,  and  the  said 
city  conncll  shall  hare  power,  when  assembled 
from  time  to  time,  to  elect  and  appoint  such 
other  and  all  other  subordinate  officers  of 
said  city,  as  well  as. such  as  are  named  In  said 
act;  and  that,  by  virtue  of  the  power  vested 
by  the  charter  of  ssld  city,  the  city  cooncU 
hi  April,  ises,  passed  the  foUowlug  ordi- 
nance: "Be  it  ordained  by  the  city  council 
of  Atlantic  City  that  a  supervisor  of  high- 
ways shall  be  elected  by  the  cl^  council  at  the 
first  regular  meeting  In  April,  18^  and  ev- 
ery year  thereafter,  for  the  term  of  one 
year  and  until  his  successor  Is  qualified.  He 
shall  receive  an  annual  salary  of  one  thousand 
dollars  payable  quarterly."  The  plea  further 
sets  forth  that  said  Mathla  on  the  11th  day  of 
April.  1898,  was  duly  elected  street  supervisor 
(or  the  ensuing  year,  and  without  denying  or 
travershig  the  allegation  of  the  Information 
that  said  Mathls  was  again  elected  street  su- 
pervisor by  said  city  council  on  the  2lBt  day 
of  Uarch.  1899,  tbe  said  plea  alleges  that  said 
Rose  was  elected  to  the  same  office  on  the 
10th  day  of  April,  1899,  and  that  thereupon  he 
entered  upon  the  duties  of  the  office.  To  this 
plea  tbe  relator  filed  a  demurrer,  and  the  ques- 
tion Involved  must  therefore  be  determined 
upon  the  facts  presented  by  the  pleadings. 
The  allegations  in  the  information  that  Ma- 
thls was  again  elected  on  tbe  2lBt  day  of 
March,  1899,  for  one  year,  and  that  the  city 
council  on  the  10th  day  of  the  following  April 
riected  Rose  to  the  same  office,  wl^opt  hav- 
ing reconsidered  its  previous  action  in  elect- 
ing the  relator,  and  without  giving  any  rear 
son  th^for,  not  being  denied  by  the  plea, 
must  be  regarded  as  admitted  facts  In  the 
case.  The  relator  having  demurred  to  the 
plea,  the  material  allegations  of  the  plea  must 
also  be  admitted  to  be  true. 

The  charter  of  Atlantic  aty  (P.  h.  1866,  p. 
317,  i  d)  provides:  "That  the  said  city  sball 
appoint  some  flt  person  at  their  annual  meet- 
ing to  be  clerk  of  said  city  who  shall  bold 
his  office  for  the  term  of  one  year  and  until 
his  successor  shall  be  appointed,  and  tbe  said 
city  clerk  so  appointed  shall  be  ez-offlcio  clerk 
of  tbe  dty  council,  and  the  said  city  council 
shall  have  power  to  assemble  from  time  to 
thne  to  elect  and  appoint  such  other  and  all 
other  ordained  officers  of  said  city  as  well  as 
those  not  In  the  act  named  and  whose  ap- 
^Intment  or  election  are  not  provided  for  as 
those  who  are  named  herein,  and  who  may 
In  the  opinion  of  the  city  council  be  neces- 
sary for  ordering  and  governing  of  the  said 
dty  for  the  preservation  of  Its  health  or 
convenience  and  safety  and  advantage  of  com- 
merce and  trade,"  etc.  In  Greene  v.  Pree- 
holdera.  44  M.  J.  Law,  S8B.  the  board  of  tree- 


bolders,  under  the  law  pf  18*^  (section  VQ, 
had  power  to  appoint  such  officers  as  were 
required  to  do  tbe  business  of  tbe  county,  and 
to  fix  their  compensation  and  twm  of  snr- 
Ice.  Ur.  Justice  Beed.  in  dellverlDg  the  (pin- 
ion of  the  court,  held  that  the  tenure  of  any 
officer  elected  under  this  provision  of  tbe  law 
was  at  the  will  of  the  board,  and  that  he 
could  be  deposed  from  his  office  at  any  mo- 
ment the  board  choae  to  exercise  its  power. 
In  Adams  v.  Haines,  48  N.  J.  Law,  26,  8  Aa 
723,  hi  construing  the  thirty-first  section  of 
the  freeholders'  act  (Revision,  p.  132),  which  is 
substantially  like  the  provision  In  the  At- 
lantic Oity  charter,  Mr.  Justice  Enapp  said 
that  the  boBxC  might  ai^int  to  such  office 
when  and  whom  they  see  flt,  for  such  time 
as  they  see  fit  and  abolish  the  office  or  change 
the  Incumbent  at  their  pleasure.  In  the  year 
1893  the  city  council  of  AUantic  Oity  passed 
an  ordinance  relating  to  the  election  of  street 
supervisors,  which  provides  that  his  term  of 
office  shall  be  one  year;  that  the  election  shall 
be  at  the  first  regular  meeting  of  the  coun- 
cil in  April,  1893.  and  every  year  thereafter. 
Tbe  relator  claims  that  by  force  of  this  or^ 
dlnance,  under  the  authority  of  Bradshaw  v. 
City  Oouncll.  39  N.  J.  Law,  416,  his  case  Is 
taken  out  of  the  rule  declared  in  the  two  cases 
before  cited,  and  that  he  Is  entitled  to  his 
term  for  one  year.  There  is  a  seeming  incon- 
sistency between  the  Bradshaw  Case  and  the 
other  cases,  but  a  reference  to  the  charter  of 
Camden,  under  which  BradshaW  held  his  of- 
fice, will  show  that  there  Is  a  material  and 
controlling  difference  in  the  statute  law  relat- 
ing to  these  sev«*al  cases.  By  the  charter  of 
the  city  of  Camden  the  dty  .council  was  given 
power  to  make  and  establish  ordinances  to  es- 
tablish, regulate,  and  control  a  flre  depart- 
ment, and  to  regulate  and  define  the  manner 
of  the  appointment  and  removal  of  the  officers 
of  the  fire  department  Camden  Charter,  f 
SO  (P.  L.  1871,  p.  224).  Under  ordinances 
passed  In  pursuance  of  this  provision  of  the 
dty  charter,  Bradshaw  held  his  office  of  chief 
engineer  of  the  fire  department  This  court. 
In  the  Bradshaw  Case,  said  that  it  being 
competent  for  the  legislature  to  delegate  to 
municipal  corporations  the  power  to  pass  or- 
dinances of  this  character,  such  ordinances 
are  as  binding  on  the  corporators  as  tbe  gen- 
eral laws  of  the  state  upon  the  citizen's  at 
large.  It  was  therefore  properly  held  tbat 
the  rights  of  Bradshaw  to  the  office  must  de- 
pend upon  the  ordinances  which  were  the  law 
of  tbe  city  of  Camden  until  repealed.  Tbe 
distinction  between  the  Bradshaw  Case  and 
that  of  the  relator  In  the  case  before  us  Is 
obvious.  In  the  former  case  the  appoint- 
ment could  be  made  only  after  the  passage  of 
an  ordinance,  and  In  pursuance  thereof.  In 
the  latter  case  the  statute  expressly  declares 
that  tbe  dty  council  of  Atlantic  City  shall 
have  power  to  assemble  from  time  to  time  to 
elect  and  appoint  such  officers  as  they  deem 
necessary.  Under  this  provision  of  the  cbar- 
ter,  no  ordinance  was  necessary  to  authorize 
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tbe  appointment  of  street  supervisor.  The 
charter  Itself  furnished  ample  aathorllr  to 
appoint  and  remove  at  tbe  pleasure  of  the 
cooncU.  The  ordinance  of  1^3,  so  far  as  It 
Ja  Inconsistent  with  tbe  charter  provision,  la 
Told.  The  citr  council  of  1888  could  not  by  an 
ordinance  limit  and  restrain  the  city  council 
of  1899  In  respect  to  powers  expressly  grant- 
ed by  the  legislature.  Trowbridge  t.  Newark, 
46  N.  J.  Law,  140.  This  reference  to  the  char^ 
ter  of  Camden  harmonizes  the  cases,  remorea 
the  case  under  Judgment  from  the  authority 
of  the  Bradshaw  Case,  and  classifies  It  with 
Oreene  t.  Freeholders  and  Adams  t.  Helnea. 

We  cannot  agree  with  the  contention  of  the 
relator  that  the  city  charter  prescribed  the 
term  of  office  of  the  street  superrlsor.  The 
fact  that  the  term  of  office  of  the  city  derb 
Is  fixed  by  the  charter,  and  that  no  term  la 
prescribed  -for  officers  to  be  elected  from 
time  to  time  by  the  city  council.  Is  significant 
of  tbe  Intention  of  the  legislature  to  leave  that 
subject  entirely  to  the  discretion  of  the  city 
coandl.  The  respondent  is  entitled  to  the  of- 
fice, and  there  should  be  judgment  on  the  de- 
murrer In  his  favor. 

(59  N.  J.  H.  «7) 

VAN  WIGKLB  et  aL  v.  VAN  WICKLB  et  aL 

(Court  of  Chancery  of  New  Jemj.  Dee.  19, 
.  1899J 

VULS-WHAT   LAW  OOVBRNS-POSTHTOODS 

CHILDREN— RIGHTS— POWERS. 

1.  A  devise  of  land  in  New  Jersey  onder  a  wlO 
of  a  nonresident  must  be  determined  by  the  laws 
of  New  .Teniey. 

2. 8  Gen.  St  p.  8760,  I  10,  providing  that  If 
a  testator,  haviog  children  when  he  makes  his 
will,  "shall  at  hla  death  leave  a  child"  bom  there- 
after, and  not  provided  for  by  the  will,  sncb  child 
shall  have  the  same  rights  as  though  tbe  father 
had  died  intestate,  iDcludes  a  posthumous  diild. 

S.  The  birth  of  a  testator's  posthumoos  child, 
entitled  under  8  Oen.  St.  p.  8760,  S  19,  to  take 
tiie  same  share  as  though  his  tether  had  died  in- 
testate, does  not  destroy  a  devise  in  trust  to  tbe 
exeeatOT  with  power  of  salh 

Bill  hy  Bessie  Pardee  Van  Wlckle  and  an- 
other, executors  and  trustees,  against  Mar- 
Jorle  Randolph  Van  Wlckle  and  others.  On 
final  hearing.   Decree  for  complainants. 

The  blU  la  filed  by  tbe  execntors  under  a 
will,  againat  the  devisees  under  la  residuary 
dause  thereof  and  a  postbnmoiu  child  of  the 
testator,  to  determine  the  rights  of  the  re- 
spective parties  In  a  piece  of  valuable  land 
situate  in  Morrlatown.  N.  J.,  of  which  the 
testator  died  seised.  The  principal  question 
is  whether  the  birth  of  the  child  after  the 
death  of  the  testator  bad  the  effect  ot  de- 
stroying a  devise  In  trust  to  his  executors 
with  power  of  sale  contained  in  the  wllL 
Augustus  S.  Van  Wlckle,  at  and  for  some 
Ume  before  his  death,  was  a  domiciled  resi- 
dent of  the  state  of  Pennsylvania,  and  died 
there  on  the  8tb  day  of  June.  1808,  leaving  a 
widow,  Bessie  Pardee  Van  Wlckle,  and  a 
daughter,  Marjorie  Randolph  Van  Wlckle, 
about  15  years  of  age.  His  posthumous  son. 


Augustine  Van  Wlckle,  was  bom  on  the  10th 
of  November  of  that  year.  By  his  will,  dated 
April  28,.  189G,  after  giving  a  considerable 
amount  In  money  to  various  legatees,  all  of 
which  has  been  paid  or  provided  for  ont  of 
the  personal  estate,  the  testator  devised  all 
the  rest,  residue,  and  remainder  of  his  estate, 
real  and  personal,  whatsoever  and  whereso- 
ever the  same  may  be,  to  hia  wife,  Bessie 
Pardee  Van  Wlckle,  one  of  the  complainants, 
her  heirs,  successors,  and  assigns,  forever,  In 
trust,  with  a  distluct  iK>wer  to  sell,  rent  and 
mortgage,  and  to  hold  the  proceeds  In  trust 
during  the  Joint  lives  of  his  wife  and  his 
daughter,  MaiJorie  Randolph  Van  Wlckle,  and' 
on  the  death  of  either  to  the  survivor,  and 
further  disposition  of  the  proceeds  for  the 
benefit  of  hla  wife  and  daughter.  By  codicil 
he  appointed  the  other  complainant  Israel  P. 
Pardee,  co-executor  and  trustee  with  his  wife, 
giving  them  Jointly  the  same  powers  aa  was 
given  to  his  wife  by  the  will.  This  will  was 
executed  with  the  formalities  requisite  in  or^ 
der  to  pass  the  title  of  real  estate  In  New 
Jersey.  Desiring  to  sell  and  convey  the  real 
estate  In  New  Jersey,  and  doubts  behig  rais- 
ed as  to  the  effect  upon  the  power  of  sale  of 
the  birth  of  the  posthumous  child,  the  com- 
plainants filed  their  bill,  praying  that  their 
rights  may  be  determined  as  above  stated, 
and,  If  It  shall  be  held  that  the  power  of  sale 
Is  destroyed  by  the  event  which  has  happen- 
ed, then  that  there  may  be  a  partition  of  tbe 
premises  between  tiie  pattte*  interested  there- 
in. 

Cliarl^  C  Black,  for  complainants. 

PITNBT,  V.  a  (after  stating  the  facts).  I 
think  the  qoeatlon  presented  Is  of  eaay  8olt^ 
tlon.  At  the  conmx»tt  law  a  will  made  by  a 
husband  was  not  revoked  by  the  birth  of  a 
posthumous  child,  for  the  reason  given  that 
he  was  presumed  to  have  known  of  the  pos- 
slblllty  of  such  an  event,  and  to  ^ovlde  for 
It  This,  howevor,  has  tieen  changed  in  Bng' 
land  and  most  of  the  states  of  the  Union  by 
statutory  provisions.  The  devolution  of  the 
title  to  land  situate  In  this  state  must  be 
determined  by  the  laws  of  this  state,  and  our 
statute  provides  for  two  distinct  cases  of 
posthumous  children.  By  the  eighteenth  sec- 
tion of  the  act  concerning  wills  &  Oeo.  St  p. 
8760)  it  is  provided:  "That  every  last  will 
and  testament  made  when  the  testator  had 
no  issue  living,  whareln  any  Issue  be  might 
have  is  not  provided  for  or  mentioned,  if  at 
the  time  of  bis  death  he  leave  a  child,  chit 
dren  or  Issue,  or  leave  his  wife  enceinte  of  a 
child  or  children  which  shall  be  born,  such 
will  shall  be  void,  and  such  testator  be  deemed 
to  die  Intestate."  Clearly,  that  section  does  not 
apply  to  this  case,  because  here  the  testator 
had  issue  living  at  the  time  of  making  bta 
will.  The  nineteenth  section  provides  as  fol- 
lows: "That  .U  a  testator  having  a  child  or 
children  bom  at  the  time  of  making  and  pub- 
lishing hla  last  will  and  testament  shall  at  his 
death,  leave  a  child  or  children  born  after  the 
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making  and  publlablnc  of  bis  aald  last  will 
and  testament,  •  *  '  *  tlK  diild  or  diU- 
dren  so  after-born,  *  *  *  If  neither  pro- 
Tlded  for  b7  any  settlement  nor  dlalntaerlted 
by  tbe  said  testator,  sball  succeed  to  the  same 
portion  of  the  father's  estate,  as  snch  child 
or  children  or  descendants  as  aforesaid  wotdd 
have  been  entitled  to,  If  the  father  had  died 
Intestate;  towards  raising  whlcb  portion  or 
irartlons,  the  devisees  and  legatees  or  their 
representatives,  shall  contribute  proportlon- 
ably  out  of  tbe  part  devised  and^  bequeathed 
to  them  by  tbe  same  will  and' testament" 
It  is  apparent  at  once  that  this  case  Is  not 
within  the  strict  terms  ot  that  section,  if  by 
'the  words,  "leave  a  child  or  children  bom 
after  the  making,"  etc..  Is  Intended  that  tbe 
child  shall  be  bom  before  the  death  of  the 
testator.  If  the  words  "leave  a  child"  are 
satisfied  t]j  the  existence  of  the  child  en 
ventre  sa  mere,  then  the  case  Is  wltblu  the 
statute.  The  very  case  was  before  this  court, 
and  dealt  with  hj  Chancellor  Runyon.  la  Wil- 
son V.  Fritts,  82  N.  J.  Bq.  69,  and  the  chancel- 
lor held  that  the  case  was  within  the  nine- 
teenth section,  above  recited.  He  does  not, 
in  his  opinion,  take  notice  of  the  language  to 
which  I  have  just  called  attention,  and  give 
any  reasons  for  holding  that  tbe  words  "leave 
a  child"  were  satisfied  by  a  child  en  ventre 
sa  mere.  But  I  adopt  the  coucIubIoq  of  the 
chancellor,  and  heartily  concur  In  it  Tbe 
present  case,  as  well  as  that  before  tbe  chan- 
cellor, is  within  tbe  equity  of  the  statute, 
and,  unless  the  construction  he  gives  to  It  is 
adopted  by  the  court  It  would  teem  that  the 
common  law  would  prevail,  and  the  after- 
bom  issue  lose  all  rights  under  the  will.  That 
aspect  of  the  case  was  not  argued  before  me, 
and  counsel  who  presented  the  case  did  not 
contend  that  It  was  possible  to  cut  off  the 
after-bom  child.  Then,  as  to  the  continued 
existence  of  tbe  power,  the  well-settled  rule 
in  New  Jersey  seems  to  be  that  In  such  a  case 
the  will  is  only  disturbed  so  far  as  is  neces- 
sary to  give  tbe  posthumous  child  its  full 
share  of  the  estate.  The  very  section  whlcb 
gives  him  his  right  assumes  that  the  will  will 
not  be  disturbed  in  any  of  its  itrovlsions  ex- 
c^t  to  tbe  extent  necessary  to  provide  for 
the  after-bora  child.  This  conclusion  leaves 
the  power  of  sale  undisturbed  and  In  full  force. 
The  result  would  have  been  different  had  the 
case  fallen  within  the  eighteenth  section  of 
the  statute.  Such  was  the  case  dealt  with 
by  the  supreme  court  and  the  court  of  ap- 
peals of  New  York  in  Smith  v.  Robertson,  24 
Hun,  210,  and  SO  N.  Y.  666.  There  the  tes- 
tator had  no  children  at  the  time  of  bis  death, 
and  the  will,  and  a  sale  bad  by  virtue  of  a 
power  given  under  It  were  both  declared  to 
be  void.  I  will  advise  a  decree  as  against 
the  posthumous  child,  Augustine  Van  Wlckle* 
that  tbe  executors  In  this  case  have  full  pbw- 
er  of  sale.  The  qnestion  wbat  shall  be  done 
with  the  proceeds  of  sale— that  is,  whether 
one-half  sball  be  retained  in  this  state,  and 
oreaerred  under  tbe  care  of  tbe  court  until 


the  Infant  l}ecomes  of  age,  or  shall  be  left  lu 
the  bands  ot  the  executors,  neither  of  whom 
i»  a  resident  of  this  state,  t«  tw  accoui^ed 
for  \iy  them  with  the  rest  ct  tbe  residue  un- 
der the  si4>ervlslon  of  tbe  courts  of  Pennsyl^ 
vanla— is  not  presented  by  the  bill,  and  liaa 
not  been  discussed.  Unless  the  parties  choose 
to  have  that  question  settled  before  any  de- 
cree is  advised,  It  must  be  reserved  In  the 
decree,  and  they  must  be  enjoined.  In  behalf 
of  the  infant  from  removing  the  infant's 
share— one-half— of  the  proceeds  of  the  sale 
from  this  state  without  the  fnrtber  order  of 
the  court 


(n  N.  J.  ».  uo 

OONORBGATIOMAL  CHUBOH  OF  WHITB 
BITBR  TILLAOSI  v.  BENBDIOT  eC  aL 
(Ooort  of  Ohancery  of  New  Jersey.  Dee.  lA, 
180».) 

WILLS-ACTIONS  FOR  LBOACIE3-FARTIBS— IM^ 
6TRUCTI0NS— PBRBONAL  ASSETS— B VI DBNCT 
— LIHITATIONB—IONORANCB  OP  I/BQACY. 

1.  A  testator's  personal  lepreaentatiTM  ai* 
necessary  parties  to  a  suit  to  subject  land  to  tlie 

imjmeiit  of  a  legacy. 

2.  Tbe  death  of  the  executor  does  not  justify  a 
failure  to  make  the  peraonal  represeutative  a 
party,  ai  an  admlnlBtrator  with  the  will  annexed 
may  be  appointed. 

3.  A  will  beqoeathlne  the  residue  of  a  testa- 
tor's estate  "not  expended  in  satisfying"  a  preri- 
oas  bequest  does  not  enable  the  previous  legatee 
to  enforce  payment  of  his  legacy  from  land  ac- 
quired by  me  residuary  legatee^  while  there  are 
personal  assets  applicable  to  the  payment  thereof. 

4.  niat  an  ttecntor  directed  tbe  ranoval  of  the 
bodies  of  testator's  three  brothers  to  a  distant 
cemetery,  without  proof  of  the  expense  thereof.  Is 
ioBuffldent  to  show  an  Insuffidency  of  personal 
assets  to  pay  a  lesacy  of  f 1,000,  where  the  ex- 
ecutor had  91,061  on  hand  after  payment  of 
fnneral  expenses  and  costs  of  administration. 

6.  A  presamption  of  a  payment  of  a  legacy 
arises  after  the  expiration  of  20  years  txom  the 
time  of  the  accrual  of  a  right  to  it 

6.  In  a  suit  by  a  church  to  enforce  the  payment 
of  a  legacy  of  $1,000  from  land  28  years  after 
testator's  death,  several  officers  of  the  chardt 
testihed  that  they  first  heard  that  the  church 
was  a  beneficiary  shortly  before  the  filing  of  the 
bin;  but  an  ex-treasnrer  admitted  that  he  might 
have  beard  of  it  before,  aad  a  committe«nan  at- 
tending to  the  diurch's  temporal  aSahrs  tastified 
that  shortly  after  testator's  death  he  had  heard 
that  testator  had  viUed  "so  umcb  to  the  ceme- 
tery, and  a  part  for  the  church,— somewhere 
about  $1,000  for  tbe  whole."  Betd,  that  the  evi- 
dence of  ignorance  of  the  legaCT  was  insnffldent 
to  preclude  the  presumption  ox  payment  arising 
from  lapse  Of  time. 

7.  Tbe  fact  that  a  legatee  was  ignorant  of  the 
existence  of  the  legacy  will  not  preclude  the  pre- 
sumption of  [payment  arising  from  a  l^ise  of  20 
years,  as  against  a  purchaser  of  land  under  the 
will,  where  tbe  executor  had  ample  personal  as- 
sets to  pay  tbe  ]ega<7,  and  the  parcbaser  did  not 
know  that  the  assets  were  not  applied  in  the  pay- 
meat  of  the  legacy. 

Bill  by  the  Ciongregatlooal  Church  of  White 
Blver  Village  against  Robert  D.  Benedict  and 
others.  Dismissed. 

Robert  H.  McCarter,  for  complainant  Mr. 
Powers  and  Robert  D.  Benedict  for  defend- 
ants. 

STEVENS,  V.  G.  The  bUl  prays  that  a 
certain  legacy  conditionally  ^ven  by  the  wU 
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of  Edward  17.  Marsh  to  the  complainant  may 
be  decreed  to  be  a  charge  upon  certain  landa 
oC  the  d^endants  In  infield,  and  that  these 
landa  maj  be  lold  to  satisfy  the  charge. 
Vei7  geaaaiOy  stated,  the  direction  <tf  the 
win  la  that  the  executors  pay  over  to  the  prop- 
er pawn  autborlaed  to  recelTe  the  aame,  In 
flu  town  of  Hartford,  Vt,  the  sum  of  9400  In 
tmat  In  perpetuity,  to  invest  In  bond  and 
mortgage,  and  pay  the  Interest  arUing  from 
the  Inrestment  for  the  ropalr  of  the  gravea 
Hi  testator,  hla  parents  and  Ivotbers,  In  a 
bnrylng  ground  rttnated  near  White  Biver  Tit 
lage^  In  Vermont.  The  testator  then  be- 
queaths $1,000  In  trust  to  the  complainant 
if  It  be  found  Impracticable  to  Invest  the  sum 
of  $400  In  trust  as  directed,  Mthsr  from  Ur 
l^allty  or  any  other  cause."  It  waa  insisted 
on  behalf  of  the  defendants  that  it  had  not 
been  found  Impracticable  to  Invest  the  $400, 
and  that  consequently  the  contingency  had  not 
arisen  on  which  alone  the  complalnuit's  lega- 
cy vested;  bat,  for  the  purposes  of  this  opin- 
ion. I  shall  assume  that  It  had,  for  it  i^peara 
to  me  that  even  on  that  assumption  the  com- 
l^alnant  cannot  recover.  The  will  bears  date 
August  19,  iSBS.  The  testator  died  In  186S. 
He  was  at  the  time  of  his  death  a  resident 
of  Plalnfleld,  and  hli  wHI  was  probated  In 
Union  coun^.  In  this  state,  and  In  Kings 
county,  New  ToiL  The  account  filed  in  New 
Jersey  shows  the  receipt  of  $521.67,  used  prln- 
cipaUy  to  pay  bills  for  funeral  eq;>enses  and 
nursing.  Tb»  Inventory  filed  in  New  York 
didws  pentmal  property  to  the  anwunt  of  $1,- 
66L17.  How  this  was  dlqposed  ot,  does  not 
^Wear.  By  the  last  dause  of  his  will,  tes- 
tator bequeathed  "lUl  the  rest  and  residue"  ct 
his  estate  "not  expended  In  satisfying  the 
foregoing  bequests'*  to  Leonard  Marsh  and 
Daniel  Bfarsh,  his  coutfns.  This  residue  ap- 
pears to  have  cmrtsted  of  a  valuable  idot  of 
land  In  Plalnfleld,  and  of  land  In  Uie  states  of 
New  ToSrlc  and  OUo.  Shortly  after  testator's 
death,  DAnld  and  Leonard,  Ignoring  (so  the 
UU  charges)  the  fact  that  the  legacy  to  the 
diurcb  was  charged  on  the  lands,  took  posses- 
sl(m  of  tbe  Plalufltid  tract,  surveyed  It,  and 
on  February  13,  1860,  by  th^  Indmtnre  of 
partition,  divided  It  betweoi  themselves.  On 
October  6, 1871,  Daniel  sold  snd  conveyed  Us 
portion  to  Robert  D.  BMiedlct,  who  still  holds 
the  same.  Leonard's  portion  was  kM 
lots,  for  valuable  consIderaUon,  at  various 
times,  to  various  purchasers,  between  1670 
and  1801.  Th%  purchasers  have  hi  nearly 
every  instance  resold,  and  several  of  the  lots 
have  been  mortgaged.  AH  the  present  owners 
and  mortgagees  (33  in  mnubei^  are  parties  de- 
fendant, and  evefy  one  of  them  Is  admitted 
to  be  a  bona  fide  purchaser  for  value,  without 
notice,  except  In  so  far  as  the  will  at  Edward 
W.  Marsh,  through  which,  of  course,  all  the 
present  ownns  dalm,  gave  him  notice  that 
the  legacy  was,  not  in  express  words,  but  by 
the  legal  effect  of  the  before-quoted  language 
contained  In  the  residuary  dause,  charged  up- 
on the  land.  The  bill  does,  indeed,  allege  that 


the  various  grantees  of  the  property  had  no- 
tice that  the  legacy  was  unpitid;  but  this  air 
legation  Is  denied  by  the  answer,  and  thert  Is 
not  tiie  slightest  proof  of  it 

The  bill  cannot  be  maintained,  for  several 
reasons: 

1.  The  complainant  has  not  brou^t  befcne 
the  conrt  the  personal  representativu  of  the 
testator.  Whether  the  language  fd  the  will 
does  or  does  not  Impose  a  charge  upon  the 
realty,  it  la  very  plain  that  the  personalty  !• 
tiie  primary  fund  for  the  payment  ot  l^cadea, 
and  that  a  posonal  repreaentative  of  the  de- 
ceased must  be  before  the  court  It  Is  alleged 
In  the  blU  that  Parse,  the  New  Jersey  executw, 
is  dead,  and  that  Dr.  lAonard  Marsh,  who 
proved  the  wUl  in  New  Yotk,  Is  alao  dead. 
This  only  diows  tiie  necessity  for  the  ^wcdnt- 
moit  ct  an  admlniatrator  with  the  will  an- 
nexed, if  no  one  bo  yet  beoi  app<dntad. 
Dodd  V.  Llndsley,  58  N.  J.  Eq.  662,  88  AtL 
963;  Dodson  v.  Sevars,  Id.  848.  S3  AtL  88S. 

2.  It  is  eharged  In  the  blU  that  by  the  ef- 
fect of  the  restduaiv  clause^  complainants 
legacy  la  chargeable  on  the  land.  This  Is  so, 
If  there  be  no  personal  estate  out  of  whidi 
to  pay.  The  established  rule  Is  HaA  person^ 
alty  la  the  prlma^  fund  for  the  payment  of 
legadee.  l^e  real  estate  Is  not  chargeaUe 
until  the  persmsl  estate  Is  exhausted.  In 
•fact  the  rule  goes  further.  Johnson  t.  Poul- 
son,  82  N.  J.  Eq.  800.  There  Is  no  evidence 
that  the  personal  estate  is  exhausted.  The 
proof  is  that  it  amounted  to  $2a82.8£  Of 
this,  $821.67  wss  used  to  pay  funeral  ex- 
penses^ nursing,  wwd  the  coste  of  administra- 
tion In  New  Jvsey.  What  was  done  wltii  the 
monv  which  went  to  the  New  York  cxeentor, 
who  was  also  residuary  legatee,  does  not  ap- 
pear. Ha  may  have  used  It  in  whtde  or  in 
part  to  satisfy  debte  of  the  estete,  or  he  may 
have  taken  it  as  residuary  l^tea.  It  does 
not  ai^>ear  that  the  testetor  died  indebted. 
He  gave  no  legacies  except  the  $400  legacy, 
and  continent's  legacy  of  $1.00(^  viliidi 
was  substituted  for  it  on  the  contingmcy  men- 
tioned. He  did,  indeed,  direct  the  removal  to 
^rtford  at  the  remains  at  two  of  his  brotb. 
era  from  Greenwood  Cemetery,  and  of  a  third, 
who  had  resided  In  Wlsctoisln,  If  he  oould  be 
found;  but  there  Is  not  fbe  least  evldoice  at 
what  this  cosL  O-  the  proof.  It  may  be  said, 
as  was  said  In  Johnson  t.  Foolson,  that  It 
does  not  establish  satisfactorily  the  Insuffl- 
doicy  of  the  personsl  estete  to  pay  tiie  leg- 
acy. 

3.  But  assuming  that  by  reason  of  tiie 
e:diaiistiott  of  the  personal  assets,  the  church 
became  oititled  to  have  the  l^acy  of  $1,000 
charged  on  the  land,  the  question  arises  wheth- 
er the  complainant  is  not  barred  by  l^se  of 
time.  Twenty-eight  years  have  ^psed  be* 
tween  the  testator's  death  and  the  filing  of 
the  bllL  As  courte  of  equity  act  In  analogy 
to  the  stetote  of  Umltatlona,  it  Is  settled  Uw 
that  a  presumption  of  payment  of  a  legacy 
arises  after  the  expiration  of  20  years  from 
ttie  thus  of  the  accrual  of  ttie  right  to  IL 
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Campb^  T.  Graham,  1  Boss.  A  M.  453;  Ma- 
gee  T.  Bradley  (N.  J.  Cb.)  86  Atl.  103;  Blue 
Eretett,  6fl  N.  J.  Bq.  405, 88  AO.  76S.  Since 
tbe  decision  of  the  case  lait  named.  It  Is  at 
least  arguable  tbat  aa  against  one  who  may, 
like  tbe  defendants  In  tbe  present  case,  be 
■aid  to  bold  adrersely,  tbe  presomptloD  la  con- 
d.nBlr&  It  la  not  neeeaaaiy,  bowerer,  to  ex- 
press an  oplnlcHi  on  tbls  question,  aa,  under  a 
less  stringent  rule,  tbe  complainants  claim 
cannot  be  sustained.  The  only  reason  assign- 
ed for  taking  the  case  out  of  the  operation  of 
the  rule  Is  ttiat  complahuuit  was  Ignorant  that 
tbe  gltt  bad  been  made  until  shortly  befcoe 
suit  commenced.  Now,  as  agaliut  bona  fide 
purchasers  for  value,  so  long  In  possession, 
without  notice  that  tbe  executors  had  not 
performed  tbelr  duly.  It  seems  to  me  that 
rery  satisfactory  proof  of  Ignorance  should  be 
required,  ^e  proof  stands  thus:  Noah  B. 
Haim,  who  was  treasure  In  1809,  E^)bralm 
Uorrls,  wbo  was  derk  and  treasurer  from 
1870  to  1882,  and  Horace  O.  Peace  and  Sam* 
n«A  B.  Ptaigry,  members  oC  tbe  nrngregatlcm, 
testify  fliat  they  first  heard  of  the  legacy  hi 
1896.  Bdward  W.  M(»rls,  who  was  Its  treas- 
urer from  1888  to  1880,  In  answer  to  the  ques- 
tion when  be  first  teamed  that  the  church  was 
a  ben^clary,  said  that  It  was  four  or  five 
years  ago;  that  he  might  bare  heard  of  It 
Incidental)^  at  tbe  time.  On  cross-ezamlna- 
dm  be  said  tiiat,  thinking  the  matter  over, 
'*ttiere  hi  an  tanpresslon  on  my  mind  that  I 
might  have  beard  something  about  It  before, 
—a  sort  of  dim  reo^lectlon."  Jonathan  Bus- 
bee  said  that  he  bad  been  *^  flie  committed' 
(by  which  I  understand  him  to  mean  the  com- 
mittee of  tbe  Bodety  mentioned  In  Mr.  Hh^ 
sen's  testimony,  whitih  attended  to  tiie  tem- 
poral affairs  of  the  church),-  and  that  he  had 
beard  at  the  time  that  Mr.  Marsh  bad  willed 
"so  much  to  the  canetery,  and  part  for  the 
church.— somewhere  about  $1,000  for  the 
whole."  Now,  on  tbla  evidence.  It  seems  to 
me  to  be  hnposslbfe  to  assert  that  It  is  satis- 
factorily proved  that  the  complainant  corpora- 
tion had  no  notice  of  the  legacy.  It  Is  said 
that,  so  long  a  time  bavhig  elapsed.  It  Is  Im- 
posaible  to  prove  Ignorance  more  certainly. 
But  tbe  Impossibility  of  obtalnhig  sattafactory 
proof  after  a  lapse  of  '20  years  was  the  main 
reason  tor  passing  tiie  statute,  and  the  main 
reason  why  courte  of  equity  act  In  anal(«y  to 
It  Most  of  the  gentiemen  who  testified  as 
above  were  connected  with  tbe  cemetery  com- 
pany, which  had  been  organized  sb<»tly  be- 
fore Mr.  Marsh's  death,  and  n^lch  had,  per- 
haps without  legal  auQiorlty,  taken  charge  of 
the  ground  In  which  tbe  Marsh's  fsmlly  were 
burled.  They  all  knew  of  the  legacy  of  $400. 
Dr.  Leonard  Ktarsh,  who  lived  In  the  same 
state,  had  entered  Into  correspondence  wltii 
them  about  It;  with  the  result,  as  It  wonid 
seem,  that  the  cemetery  company  dedlned  to 
aooept  It  Besides  this,  hi  reinterring  the  tes- 
tator and  bis  brothers  In  the  burying  ground, 
which  was  regarded  as  the  diurch  barylng 
gioimd.  Dr.  Marsh  must  have  found  It  neces- 


sary to  make  one  or  more  visits  to  White 
River  village,  and  to  have  conversed  with  the 
pastor  and  other  members  of  the  congrega- 
tion. It  Is  quite  within  the  bounds  of  posaf- 
bfllty  that  in  tbe  course  of  tbese  conversations 
he  may  have  spoken  of  the  comifiaInant*s 
legacy  to  some  of  Its  officers.  Tbe  testimony 
of  Mr.  Busby  and  of  Mr.  Edward  Morris  ^ 
pears  to  Indicate  this.  At  all  events,  tiiere  Is 
no  satisfactory  proof  that  he  did  not  I 
think,  therefore,  that  Ignorance  not  being 
satisfactorily  made  oat  there  la  no  reaara 
fldiown  for  disregarding  the  bar. 

4.  If  Ignorance  bad  been  clearly  proved,  I 
should  still  doubt  whether  It  would  avail,  aa 
against  peEsona  standing  In  the  position  of  de- 
foidants.  niese  defendants  are  neither  tma- 
tees  nor  volunteer^  bat  purchasera  toe  value. 
On  tiie  assumption  of  Ignoauioe,  the  eEecatoia 
failed  In  the  i»erformance  of  their  duty  to 
complahiant  by  flUlIng  to  notify  It  of  tti 
legacy,  but  they  equally  fklled  In  tiw  perftam* 
ance  of  their  duty  to  the  defendants,  by  idl- 
ing to  pay  complainants  tegaey,  when  It  aff- 
pears  beyond  all  controversy  that  they  had 
funds  to  pay  the  same,— funds  derived  elQta 
from  tbe  personal  estate,  or  from  the  proceeda 
of  the  aale  of  the  very  real  estate  which  It 
Issougbtheretocbarge.  If  con^ainant  vnis  Ig- 
norant of  file  existence  of  tbe  tegacy,  defend- 
ants were  Ignorant  of  Ite  noiqm^nent  under 
'circumstances  which  justified  them  In  believ- 
ing that  It  was  or  would  be  paid.  If  tiie 
Ignorance  of  ttie  church,  therefore,  should  be 
deemed  to  be  an  eqidtaUe  ground  for  avoiding 
ttie  effect  of  tbe  bar,  the  Ignorance  of  the 
parctaasers  of  the  land  ought  at  this  distance 
of  time,  to  be  regarded  as  an  equHatde  ground 
for  mataitahiing  It  me  blU  should  be  dto- 
missed. 


tft  H.  J.  U  IM) 

STATB  (MILLER,  City  'D-easnter.  Belptor)  v. 
GBEBNWALT,  'n^asarer. 

STATB  (HTJFTT,  City  Comptroller,  Retator) 
T.  SAME. 

(Supreme  Court  of  New  Jersey.  Nov.  13,  1890.) 

mjNIdPAL  CORPORATIONS— AKKSZATIOIf— 

CONSTITUTIONAL.  LAW. 

1.  The  act  annexing  the  town  of  Stodton  to 
the  dty  of  Camden  (P.  L.  1809,  p.  866)  is  oooatf* 
tational. 

2.  Ihe  act  entitled  "An  set  eoncendng  oonaoi- 
Idnted  cities  and  annexed  munldpalities  and 
townships  and  portions  thereof,"  jiassed  March 
80.  188§  (2  Gen.  St.  p.  2^\,  la  cotratitntionaL 
By  vhrtae  of  its  provniona  the  territorj  annexed 
to  a  city  by  a  lefpalative  act  idmply  providing  for 
such  annexation  comes  Immediately  under  the 
charter  and  ordinances  of  the  dty.  Hie  officers 
of  the  annexed  territory  whose  term  are  not 
expressly  saved  become  at  onoe  functi  otDdo, 

(iiyllabus  by  the  Court.) 

AppUcation  by  tiie  state,  on  the  relation  of 
BIdiard  R.  Miller,  bwasnrer  of  the  dty  of 
Camden,  for  a  writ  of  mandamus  agiUnst 
Peter  Oreenwalt  late  treasurer  of  the  town 
of  Stockton,  In  tbe  county  of  Oamden,  and 
by  Samuel  Hufty,  comptroUtt  (tf  tbe  dty  of 
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Oamden,  for  a  writ  of  mandamui  against 
the  same  defeudaut   Writs  granted. 

On  rules  to  sbov  cause  wby  writs  of  man- 
damus ataonld  not  Issue.  ChApter  1K7  of  tiit 
Laws  of  1889  (P.  U  p.  866)  is  as  foUowK 

"An  act  providing  tor  the  annocatlon  of  tihe 
town  of  Stockton  In  the  comity  of  Camden 
and  the  territory  embraced  ther^n  to  the 
city  of  Camden  In  said  coonty. 

"Be  It  enacted  by  the  senate  and  general  as- 
sembly of  the  state  of  New  Jersey: 

"Section  1.  The  town  of  Stockton  hi  the 
county  of  Camden  and  the  territory  embraced 
therein  shall  be  and  hereby  Is  annexed  to  the 
city  of  Camden  In  said  county  of  Oamden, 
provided  that  nothing  herein  contained  shall 
In  any  way  affect  or  Impair  any  contract  or 
contracts  heretofore  made  by  and  between 
the  town  of  Stockton  and  any  person  or  per- 
sons, corporation  or  corporations. 

"See.  2.  This  act  shall  take  effect  imme- 
diately. 

"Approved  March  24.  ISM." 

The  trwaiuer  of  Uie  dty  o(  Camden,  after 
tbe  approval  of  this  statute,  demanded  from 
Peter  Oreemralt.  who.  at  the  ttane  of  such 
approval,  was  treasurer  of  tbe  town  of  Btodc* 
ton.  all  books,  papers,  vouchers,  and  ottaar 
wrttlngB  that  bad  come  to  bis  basds  as  mob 
treasurer.  OompUance  with  such  demand 
was  refused,  whereupon  there  was  allowed 
and  entered  a  nde  to  show  cause  why  a  man- 
damus should  not  Issue  to  enforce  It  Later 
the  city  comptroller  obtained  a  rote  to  Show 
cause  why  a  mandamus  should  not  Issue  to 
permit  audit  and  eiaimnatlon  of  snch  docu- 
ments. On  the  return  of  the  rules,  order  was 
made  that  In  substance  eflactuated  tbat  relief, 
and  the  oootrovezay  Is  now  mexged  In  tlie  Htj 
treasurer's  donand.  Realstonce  to  that  de- 
mand Is  hsaed  upon  alleged  unconatltutltwal- 
Ity  of  tbe  act  of  annexation. 

Argued  June  tenn,  1869,  before  DIXON  and 
COLLINS.  JJ. 

E.  G.  C.  Bleakly,  for  relators.  John  W. 
Wescott,  Jonas  MlUer.  and  John  J.  CrandaU. 
for  defendants. 


OOLLIN8,  J.  (after  stating  the  facts).  The 
challenged  statute  Is,  we  think,  constitutional. 
The  power  of  creating  municipal  corporations 
Is  Inherent  and  ezclnafTe  In  the  legislative  de- 
partment of  the  government  In  re  Rldgefleld 
Park,  54  N.  J.  Law,  S8S,  23  Atl.  674.  Nothing 
In  the  amendment  of  1875  limiting  to  general 
laws  the  power  of  regulating  Internal  affairs 
of  towns  and  counties  cnrtalla  the  power  of 
creation.  This  Is  conceded  in  the  dedslons 
interpreting  the  amendment,  although  the 
grounds  for  the  concession  have  not  been  uni- 
formly taken.  It  was  tbe  opinion  of  Chief 
Justice  Beasley  that  the  legislature  may  re- 
sort to  a  local  or  special  law  in  any  case  where 
a  legitimate  object  cannot  be  attained  by  a 
general  law.  Van  Blper  v.  Parsons.  40  N.  J. 
Law,  1.  At  the  same  torn  Mr.  Justice  Van 
44A.-66 


Syckel  suggested  that  creation,  or  change  ol 
Unes,  of  political  divisions  did  not  regulate  In- 
ternal affairs.  *Pell  v.  Mayor,  etc..  Id.  71. 
The  chief  justice  would  not  accept  this  view, 
and  In  a  later  case  reiterated  the  opinion  ex- 
pressed In  Van  Riper  v.  Parsons^  applying  the 
doctrine,  by  way  of  lilostration,  as  Justifying 
legislative  power  to  create  a  change  in  tbe 
lines  of  municipalities  by  local  and  special 
laws.  Dempsey  v.  City  of  Newark,  53  N.  J. 
lAW,  4,  20  Atl.  886.  Other  Judges  sitting  In 
that  cause  were  unwilling  to  unite  in  declar- 
ing tbe  postulate  of  the  chief  Justice,  it  not  be- 
ing necessary  to  the  decision  to  do  so.  Any 
change  In  existing  political  divisions  certainly 
affects,  though  It  may  be  said  not  to  regulate, 
the  Internal  affairs  of  the  divisions  concerned, 
and  a  change  in  towns  may  affect  the  Internal 
affairs  of  counties.  Nevertbeleai  tbe  plain 
constitutional  power  to  make  such  changes 
cannot  be  destroyed  by  Implication.  It  has 
not  been  expressly  destroyed,  and  the  amend- 
ment must  be  so  construed  as  to  preserve  It 
I  think  a  reasonable  construction  li  tbat  new 
divisions  may  be  created,  and  existing  Unes 
may  be  changed,  by  local  and  special  laws,  at 
the  le^latlve  will,  hut  that  any  regulation  of 
tbe  Internal  affairs  of  the  changed  divisions 
must  be  accomplished  by  some  valid  law; 
that  is,  a  general  or  special  law  enacted  prior 
to  the  amendment,  or  a  general  law  enacted 
since  the  amendment  In  the  present  case  the 
legislature  has  acted  on  this  theory.  It  passed 
an  act  of  annexation  pure  and  simple,  enlar- 
ging the  territory  of  a  city  existing  nnder  a 
spedal  charter  antedating  the  amendment  (P. 
L.  1871,  p.  210).  Whether  there  can  be  such 
an  annexation  to  a  municipality  formed  un- 
der a  general  law  need  not  now  be  decided. 
We  have  no  doubt  that  the  bounds  of  a  town  . 
under  special  charter  may,  by  a  local  and  spe- 
cial law,  be  enlarged  so  as  to  take  in  con- 
tiguous territory.  If  the  charter  does  not 
adequately  provide  for  assimilation,  the  law 
will  not  therefore  be  nugatory.  It  was  said 
In  this  court  In  Glen  Ridge  v.  Stout,  58  N.  J. 
Law,  508,  33  Atl.  858,  that  the  fact  tbat  the 
legislature  baa  created  a  municipality  with- 
out bestowing  upon  It  all  the  powers  necessary 
for  Its  proper  government  will  not  authorize 
tbe  courts  to  declare  that  tbe  municipality  has 
no  legal  existence.  The  opinion  of  the  court 
of  errors  and  appeals,  on  review  of  that  case 
(69  N.  J.  Law,  201.  35  Atl.  913),  did  not  dis- 
turb that  proposition,  and  it  Is  undoubtedly 
sound.  It  ratends,  of  course,  to  an  annexation 
of  torrltoiy.  General  legislation,  past  or  pros- 
pective, must  supply  any  lacking  goTernmen- 
tal  powers.  In  the  case  in  hand  there  Is  no 
dlfBculty  on  that  score.  By  the  provisions  of 
"An  act  concerning  consolidated  cities  and  an- 
nexed municipalities  and  townships  and  por- 
tions thereof,"  passed  March  80.  1888  (2  Gen. 
SL  p.  2245),— a  clearly  constitutional  statute,— 
the  charter  and  ordinances  of  the  city  to 
which  territory  Is  annexed  extend  at  once  to 
such  territory,  and  most  careful  regulations 
to  avoid  confusion  are  prescribed  by  the  act 
Upon  tbe  annexation,  therefore,  of  Stockton 
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to  Camden,  the  defendant  and  all  officers  of 
the  annexed  monlclpallty  whose  terms  were 
not  expressly  saved  became  fimctl  officio.  All 
the  prerogatives  of  the  defendant  as  treasor- 
er  of  Stockton  have  passed  to  the  treasurer 
,  of  Camden.  Let  the  role  to  show  cause  be 
made  absc^ute,  and  a  peremptory  numduntu 
be  issued  as  prayed. 


(M  N.  J.  L.  aoi)   

STArra:  (miller,  Prosecntor)  v.  OITT  OF 

CAMDEN  et  aL 

(Sopreme  Court  of  New  Jersey.  Nov.  IS,  1899.) 

SPBCUIi  ACTMJONSTITVTIOKAL  ULW-OnT— 
DIVISION  INTO  WARDB. 

1.  The  geoeral  act  entitled  "Aa  act  concerning 
coDBolidated  cities  and  annexed  monicipalitiea 
and  townships  and  parts  thereof,"  passed  March 
80,  1888  (2  Oen.  St.  p.  22419.  is  not  rendered 
loca)  and  special,  and  therefore  nnconstitntionaL 
by  the  application  thereto  of  a  valid  apeclal  and 
local  act  annexing  territory  to  a  dty. 

2.  Under  section  7  of  said  act  of  188&  a  terri- 
tory annexed  to  a  dly  may  constitationally  be  dl* 
Tided  into  wards. 

(Syllabus  by  the  Coort.) 

Certiorari  by  the  state  on  the  prosecution 
of  William  F.  Miller  against  the  city  of  Cam- 
doi  to  review  an  order  appolntliig  certain 
commisstonera.  Affirmed. 

The  town  of  Stockton,  In  the  county  of 
Camden,  having  been  annexed  to  the  city  of 
Camden,  in  that  county,  by  a  special  act  ap- 
proved March  24,  1899  (P.  L.  p.  S55),  five 
quallfled  electors  resident  within  the  annex- 
ed territory  presented,  on  March  27,  1899,  to 
the  Justice  of  the  supreme  court  assigned  to 
the  judicial  district  In  which  the  city  of  Cam- 
den is  situate,  a  petltloi^  for  the  division  of 
such  annexed  territory  into  wards,  pursuant 
to  the  seventh  section  of  "An  act  concerning 
consolidated  cities  and  annexed  municipali- 
ties and  townships  and  portions  thereof." 
passed  March  80,  188S  (2  Gen.  St.  p.  2245). 
After  the  statutory  notice,  such  Justice,  on 
being  satisfied  of  the  truth  of  the  matters 
contained  In  the  petition,  appointed  commls- 
sloners  to  make  the  division,  and  to  perform 
the  other  duties  required  by  the  act  The 
present  certiorari,  prosecuted  by  a  taxpayer 
resident  in  the  territory  so  annexed,  runoves 
to  this  court  for  review  the  order  appointing 
such  commissioners. 

Argued  June  term,  180B,  beftwe  DIXON 
and  COLLINS,  JJ. 

John  W.  Wescott.  Jonas  MUler,  and  J<An 
J.  Grandall.  for  proseeutor.  B.  6.  O.  Bleakly, 
for  defmdants. 

COLLINS.  J.  (after  stating  the  facts).  With 
one  exception,  the  questions  Involved  in  this 
cause  have  been  decided  in  one  argued  with 
it  by  the  same  oonnsel.  Miller  v.  Greenwalt. 
62  N.  J.  Law,  — ,  44  Aa  880.  The  remain- 
ing question  is  the  constitutionality,  with  re- 
spect to  the  subject  of  the  order  under  rp- 
rlew,  ot  the  combined  legislation  on  whldi 


that  order  depends.  The  act  of  1888  is,  be- 
yond question,  general.  The  act  of  18W>, 
though  both  locaj  and  special,  is  nevertheless 
constltntloiiaL  But  it  Is  argued  that,  taken 
together,  they  reflate  the  internal  affairs  of 
the  city  of  Camden  otherwise  than  by  a  gen- 
eral law,  which  the  constitution  forbida  The 
prosecutor  relies  upon  the  decision  of  this 
court  In  Dempsey  v.  City  of  Newark.  53  N.  J. 
Law,  4,  20  Atl.  896.  In  that  case  the  legislation 
considered  was  this:  By  a  law  taking  effect 
April  18,  1880,  tt  was  provided  that  In  every 
city,  entirely  within  which,  then  or  there- 
after, there  shoxdd  exist  two  or  more  assem- 
bly districts,  the  city  wards  should  be  made 
to  conform  to  the  lines  of  such  districts. 
There  was  then  no  snch  city.  By  the  general 
redistrlcting  act.  talung  effect  July  4.  1889. 
Newark  alone  came  within  the  prescribed 
conditions.  This  court  refused  a  mandamus 
to  compel  that  to  conform  wards  to  a»- 
sembly  districts.  Chief  Justice  Beasley,  who 
read  the  opinion,  was  willing  to  concede  that 
the  statute  under  consideration  was  at  first 
constitutional,  though  inoperative,  and  might 
have  retained  validity  by  appropriate  legisla- 
tion for  vreey  city  in  the  state;  but  he  said 
that,  though  general  in  its  terms.  It  had  been 
made  special,  and  had  been  localised  In  its 
operation,  by  force  of  the  second  statute,  and 
that  duplex  legislation  of  that  character  was 
Interdicted  by  the  constitution.  It  Is  difficult 
to  see  how  a  statute  having  no  reference  to 
internal  afCalrs  of  towns  could  Invalidate  one 
passed  for  tiieir  regulation,  and  the  real  basis 
of  decision  must  have  been  that  the  first  act 
was  always  unconstitutional,  as  based  m  il- 
lusory classification.  It  was  clearly  so.  be- 
cause It  could  never  have  been  operative  In 
the  way  the  teamed  chief  Justice  suggested, 
and,  whenever  called  Into  opoatlon,  it  must 
have  been  local  and  special.  However  that 
may  be,  the  decision  cannot  possibly  be  au- 
thority for  a  deci^on  that  a  valid  act  of  an- 
nexation can  rmder  the  general  act  of  1888 
local  or  special.  The  chief  Justice  himself, 
at  page  11,  63  N.  J.  Law,  and  page  889,  20 
Atl.,  upholds  as  constitutional  the  consolida- 
tion of  the  borough  of  ChamberBbnrg  and  the 
township  of  Hlllham  with  the  city  of  Trtti- 
ton,  and  be  adds:  "By  this  consolidating  act 
new  wards  were  furnished  out  of  the  terri- 
tory that  was  added  to  the  capital,  and  were 
adjusted  so  as  to  harmonize  with  Its  old 
wards."  The  resnlt  so  referred  to  wsa  et- 
fected  by  this  very  act  of  1888,  for  the  con- 
solidation act,  passed  on  the  same  day,  but 
taking  later  effect  contained  only  a  simple 
provision  that  the  borough  and  township 
named  should  be  and  thereby  were  annexed 
to  and  made  a  part  of  the  dty  of  Trenton. 
P.  L.  1888,  p.  686.  The  act  Of  1888  Is  un- 
questionably general  and  constltuti(HiBl.  It 
applies  to  all  cities,  and  wUl  operate  on  Any 
annexation  of  territory  to  any  CUar,  Th»  or- 
der is  affirmed,  with  costs. 
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ORAM  r.  UATOB,  ETO.  OF  CITY  OF  NHW 

BRUNSWICK. 
CBnpcema  Ooort  of  New  Jemr*  Nor.  18, 1890.) 

MONICIPAI.  C0RP0RA.TI0NS-5TRBaT  COHMIS- 
SI0NBRS--C0HP&N8ATI0N— CONSTI- 
TUTIONAL LAW— BSTOPPBU 

1.  Br  the  proTisioDB  of  the  act  Mtitled  "An 
act  sppointing  commisrioiien  of  streets  and  eew- 
ere  in  the  atr  ot  New  Bnuuwick,"  approTcd 
March  23,  1871  (Laws  1871.  p.  706),  each  of  the 
eommlsBioiiera  appointed  or  elected  under  the  act 
was  entitled  to  an  annual  ialary  of  $1,D00*  to 
be  ndd  as  other  Mpenees  under  the  act  were 
paid..  Other  expenses  under  the  act  could  be  paid 
hj  the  commisalonen  bjr  the  issoe  of  bonds  which 
were  expresrif  nude  oblijcations  of  the  aty 
of  New  Brunswidc  HeM,  that  the  proTision  for 
the  pajmeot  of  salariea  was  not  altered  or  re- 
pealed iCT  the  supplement  to  the  abore^ted  act, 
approred  AprU  11. 1876  (Laws  1876,  p.  496).  be- 
cause that  supplement  was  a  qieclal  and  local 
law  renlathig  the  internal  affairs  of  the  dtr,  uid 
was  within  the  prohibition  of  the  amended  eonsti- 
tntiaii. 

2.  Hie  act  entitled  "An  act  conceminK  the  con- 
Btxuction,  care  and  improTement  of  pnolic  liiKh- 
ways,  parks  and  sewers  In  certain  of  the  daes 
of  this  state,  and  assessments  for  the  sam^" 
passed  Febmarr  14,  1888  (1  Oen.  St  was 
adopted  AprU  10,  1888.  far  the  dtj  of  New 
Brunswick,  and  thereby  the  commissioneni  under 
the  flrst-dted  act  were  deprived  of  their  offices, 
and  of  the  i>ower  to  raise  monej  to  pay  unpaid 
salaries  1^^  the  issue  of  bonds,  ifew,  that  by 
this  legislation  there  was  imposed  upon  the  cHr 
of  New  Bmnswl<&  a  liability  to  pay  sodi  nnpau 
salaries. 

3.1116  acceptance  of  a  smaDer  amount  than 
the  officer  was  entitled  to  as  salary,  if  accompa- 
nitti  with  protest  that  he-was  entitjed  to  the  law 
fol  amount,  will  not  estop  hhn  fnoa  an  action  for 

the  difference. 
(SyllabQB  by  the  Court) 

Action  by  Jos^h  &  Oram  against  the  oiay- 
or  and  common  council  of  the  dty  of  New 
BnmswldE.  Heard  on  demurrers  to  declara- 
tion and  to  plea.  Demurrers  overruled. 

Hie  declaration  in  this  can  contains  a  spe- 
cial count  and  a  common  count  The  special 
coont  sets  oat  plalntliri  electkn  as  one  of 
the  commissioners  of  streets  and  sewers  un- 
der the  tNTOTlslons  of  the  act  entitled  "An  act 
appointing  commissioners  of  streets  and  sew- 
ers In  the  dty  <a  New  Bmnswlck,'*  approred 
Mftidi  23,  1871  (Laws  1871.  p.  790),  for  the 
term  of  flve  years,  vis.  from  Ma?  1, 18S1,  to 
May  1, 1886,  and  his  service  In  snch  office  dnr* 
Ins  that  term.  It  avers  that  by  the  provision 
of  that  act  he  was  entitled  to  an  annual  sal- 
ary of  91,000  of  whldi  he  rec^ved  but  91,000 
In  euSi  year  of  snch  term.  It  farther  avers 
that  the  provisions  of  the  act  entitled  '*An 
act  concerning  the  censtmction,  care  and  im- 
provement of  the  pnbHc  ways,  pariu  and  sew- 
ers  in  certain  of  the  cities  of  this  states  and 
assessments  for  the  same,"  passed  February 
14,  1888  (1  Oen.  St  040),  were,  on  AprU  10, 
1896,  accepted,  and  made  operative  within  the 
titf  of  New  Bmnswlck,  and  thereby  tlu  com- 
missioners under  the  act  of  1871  were  abolish- 
ed, and  the  control  of  streets  and  sewers  was 
vested  In  the  defendant  the  dty  of  New 
Brunswick,  and  the  assessments  flwretofoie 
laid  the  said  commissioners,  and  then  dne 
and  tmpaid,  were  trantferred  to  sndi  dty.  It 


thereiqion  asserts  a  UabUlty  on  the  part  of 
the  defendant  to  pay  to  him  the  unpaid  bal- 
ance of  Ids  salsiy  tat  each  of  the  fire  years 
of  Us  tmn.  Defendsnt  interposed  a  dennir^ 
rer  to  Uils  ooont  DeCeodant  also  ideaded  to 
ttu  Gonmon  count  the  gmenl  Issue  and  stat- 
ute of  limitations.  Plaintiff  demurred  to  the 
plea  ot  the  statute  ot  limitations.  The  de- 
mnrrers  were  aigoed  together. 
Argued  June  t^m,  1800,  before  MAOIE,  0. 
and  VAN  SYGKBU  aABBISCXN,  and  UP- 
PINOOTT.JJ. 

Robert  Admin  and  George  8.  Sllzer,  for 
plaintiff.  Wlllard  P.  Yoortiees  and  Frederick 
Welgel,  for  defendant 

MA.aiBI,  a  3.  (after  staUng  Uie  facts).  By 
section  SO  of  the  act  entitled  "An  act  ivpolnt- 
Ing  commissioners  of  streets  and  aewean  In 
the  dty  ot  New  Bnmswtdc,"  ^iprored  Marcb 
28,  1871  (Laws  1871,  p.  79S).  It  wo  provided 
that  each  at  the  cwnmlssloneis  ^^ohkted  or 
elected  nnder  the  act  tiiould  receive  91,000 
per  annum  for  their  services  to  be  paid  as 
other  expenses  under  said  act  By  section  2S 
power  was  given  to  the  commissioners  to  to* 
sue  bonds  binding  the  dty  ot  New  Brunswick 
for  the  payment  ot  costs  and  expenses  of  the 
vsrlous  ImpTovemeats  and  works  authorised 
1^  the  act,  *fand  an  otter  cocpenses  Incident 
thereto."  No  mode  ot  raising  money  to  pay 
the  salaries  of  commissioners,  other  than  by 
.the  iBsolng  ot  bonds,  appears  to  be  provided 
for  In  tte  act,  unless  the  comailssloners  were 
empowoed  by  sectton  22  to  use  the  Interest 
npoa  lovestmettts  of  moneys  paid  upon  their 
assessments,  which  hnrestments  were  Intended 
to  provide  a  fund  tar  the  payment  of  tte 
bonds  whkdi  had  been  Issued  by  them.  As 
the  bonds  so  issued  were  binding  on  the  dty 
ot  New  Brunswick,  the  provlskms  ot  dther 
secUtm  created  an  Indirect  obligation  ^on  it 
whlA  the  le^slsture  might  turn  Into  an  op- 
press oUlgatlon  by  express  legislation,  or  In- 
dlrectiy  by  leglshttlon  abolishing  the  nranld- 
pal  agent,  and  not  providing  for  what  has 
beaa  mli^t  be  done  under  his  autiiorlty. 
Scalne  v.  InhaUtants  ot  BOllevine.  80  N.  J. 
Law,  026.  The  constitutional  validity  of  the 
act  entitled  "An  act  concerning  the  construc- 
tion, care  and  Improvement  ot  poblle  hl^- 
ways,  parks  and  sewers  In  certain  of  the  cities 
<tf  this  state  and  assessments  for  tlie  same," 
passed  February  14, 1888  a  Oen.  St  640),  and 
Its  application  to  the  dty  of  New  Brunswidc, 
has  been  estsbllshed  In  tbis  court  Warner  v. 
Hoagland.  61  N.  J.  Law,  62,  16  AtL  168.  Ap* 
plying  the  prindple  established  In  Scalne  v. 
Inhabitants  of  Belleville,  suivs,  to  tbe  situa- 
tion created  by  this  legldatlMi,  I  do  not  tttnk 
It  Is  open  to  doubt  that  by  tbe  abolition  of 
tbe  commission^  and  tbe  consequent  depri- 
vation of  their  power  to  satisfy  the  claim  of 
plaintiff  under  the  provisions  of  section  25  or 
section  29  of  the  act  irf  1871,  there  was  In- 
forentisUy  imposed  upon  tte  cHy  ot  New 
Brunswick  a  llabOltr  to  respond  to  plalotlfrs 
dalm.  TU»  conduslon  disposes  of  the  mahi 
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ground  upon  which  the  demorrec  to  the  q^e- 
tlal  count  has  been  supported. 

But  It  is  also  contended  that  the  salary  w 
compensation  of  plaintiff  for  his  offlclal  serv- 
ice, which,  by  the  original  act  of  1871,  has 
been  fixed  at  (1.500  per  annum,  had.  been, 
prior  to  his  term,  reduced  to  the  sum  of  ¥1^000 
per  annum.  This  result  is  claimed  to  bare 
been  produced  by  a  supplement  to  the  act  of 
1S71,  SKiroved  AprU  11,  187&  (Laws  ISTB,  p. 
406).  By  section  D  of  that  supplement  it  was 
enacted  that  for  the  service  performed  by  the 
commissioners  they  should  tbereaCter  ea(^  re- 
ceive the  sum  of  $1,000  per  annum.  The  sup- 
plement was  therein  declared  to  be  a  public 
act,  and  we  must  take  Judicial  notice  of  it. 
But  this  supplement  was  enacted  after  the 
amended  constitution  had  expressly  forbidden 
special  or  local  legislation  regulating  the  in- 
ternal affairs  of  municipalities.  Legislative 
acts  affecting  salaries  which  must  be  raised 
by  taxation  in  municipalities  do  regulate  their 
internal  affairs.  Freeholders  v.  Stevenson,  46 
N.  J..  Law,  173.  The  stqiplement  thus  relied 
on  was  plainly  a  special  and  local  act  affecting 
the  city  of  New  Brunswick  alone  In  so  far  as 
It  undertook  to  regulate  the  salaries  of  the 
commissioners.  It  tberefore  fell  within  the 
express  prohibition  of  the  amended  constitu- 
tion, and  its  provision  In  that  respect  bad  no 
constitutional  validity.  It  followed  that  the 
commissioners  could  have  Ignored  the  provi- 
sion in  question,  and  could  have  claimed  and 
paid  themselves  the  annual  salary  fixed  by 
the  original  act  of  1871. 

The  declaration  avers  that  the  plalntifTs 
claim  was  not  then  satisfied,  and  It  only  re- 
mains to  consider  whether  the  liability  of  the 
city  of  New  Brunswick  for  it  bas  been  other- 
wise discharged.  It  is  contended  tbat  plain- 
tiff's claim  Is  barred  by  the  statute  of  limita- 
tions. This  question  is  not  presented  by  the 
demurrer  to  the  special  count  in  the  declara- 
tion, although  in  its  averment  it  appears  that 
plalntiCTs  claim  arose  more  than  six  years 
prior  to  the  commencing  of  the  action.  It  is 
settled  that  in  actions  at  law  the  defense  of 
the  statute  of  limitations  must  be  made  by 
plea,  and  that  a  demurrer  under  these  circum- 
stances will  not  lie.  The  question  seems  to 
be  supposed  to  be  raised  by  the  demurrer  to 
the  plea  of  the  statute  of  limitations.  This  is 
evidently  incorrect,  because  that  plea  is  limit- 
ed to  the  common  counts,  and  does  not  apply 
to  the  special  count,  which  alone  discloses  the 
nature  of  plaintiff's  claim.  Aa  the  question 
was  ai^ued,  it  Is  deemed  not  improper  to 
point  out  tbat  the  statute  of  limitations  does 
not  apply  to  actions  arising  on  obligations  Im- 
posed by  legislation.  Cowenhoven  v.  Free- 
holders, 44  N.  J.  Law,  232;  Morris  v.  Ocean 
Tp.,  61  N.  J.  Law,  12,  38  AtL  760. 

It  is  lastly  contended  that  plaintiff  is  es- 
topped from  maintaining  his  action  by  his 
conduct  in  accepting  the  reduced  salary  dur- 
ing each  year  of  his  term.  That  he  did  so  la 
averred  In  the  special  count  of  bis  declara- 
tton.  It  does  not  appear,  nor  am  I  aide  to 


perceive  how  It  could  be  hiterred  from  the 
facts  stated  in  his  action,  that  the  dry  of  New 
Brunswick  has  been  Induced  by  plaintifTs 
conduct  in  that  respect  to  alter  its  position 
to  its  Injury.  The  declaration  expressly  avers 
that  plaintiff,  on  receiving  a  reduced  salary, 
protested  that  he  was  entitled  to  the  salary 
fixed  by  the  original  act.  If  the  essential  de- 
ment of  such  an  estopp^  exUts,  It  may  be 
presented,  perhaps,  by  a  i^ea  setting  up  the 
facts.  The  result  Is  that  thei  demurrer  to  ths 
special  count  of  the  declaration  must  be  orer* 
ruled. 

The  demurrer  to  the  plea  of  the  statute  of 
limitations  must  also  be  overruled,  because  It 
Is  Interposed  to  the  common  counts,  and  It 
does  not  appear  that  It  is  not  a  proper  answer 
to  such  claim  aa  might  be  made  onder  tbein. 


(64  M.  J.  1) 
STATE  T.  KBtSBT. 
(Stipreme  Court  of  Mew  Jersey.  Nor.  IS.  18W.) 

RBQISTSa  OP  PRBRCtOATIVa  coiniT— COU- 

PEN3AT10N. 

Ttie  act  entitled  "Supplement  to  an  act  en- 
titled 'Ad  act  respectinK  the  prerogative  court 
and  the  power  and  authority  of  the  ordinary,' 
approved  April  16,  1816,"  which  supplement  was 
approved  AprU  18. 1891  a  Gen.  St.  p.  1032),  has 
not  repealed  or  modified  the  provisiooB  of  the  act 
entitled  "A  supplement  to  the  act  entitled  'An  act 
fiziug  compensation  of  certain  public  officers  of 
the  state,'  approved  March  16,  187&"  which  sap- 
plemcnt  was  approved  March  10,  1879  (3  Geo. 
St.  p.  2060),  and  the  further  supplement  to  the 
same  act  approved  February  16,  1881  (Id. 
29t>l),  in  respect  to  the  compensation  of  the  reg- 
ister  of  .the  prerogative  court;  and  the  fees  wbidi 
the  register  recdvcs  under  the  first-mentioned 
act  are  not  recetved  for  Us  own  us^  bat  for  the 
benefit  of  the  statfe 
(Syllabus  by  the  CoortJ 

Action  by  the  state  of  New  Jovey  against 
Henry  O.  Kelsey.  Judgment  for  plalntifl. 

Argued  June  term,  189%  before  MAGIB. 
O.  J.,  and  VAN  STOKEI^  OARRISON,  and 
LIPFINOOTT.  JJ. 

The  Attorney  General,  tor  the  State.  Rich- 
ard V.  LIndabury,  for  defendant 

MAGIB;  C.  J.  This  is  an  action  on  con- 
tract, involving  a  aum  of  such  magnitude  as 
makes  applicable  t6  it  the  provisions  of  sec- 
tion 229  of  tbe  practice  act  (2  Gen.  St  p^ 
2570).  It  has  accordingly  been  allowed  to  be 
tried  at  the  bar  of  the  court  Counsel  also 
agreed  to  waive  a  trial  by  jury,  and  consented 
tbat  the  Issue  Joined  In  the  action  should  be 
tried  and  determined  by  the  court  upon  the 
facts  presented  in  a  state  of  the  case,  and 
admitted  thereto'  to  be  true. 

Tbe  facts  admitted  are  that  the  defendant 
was  secretary  of  state  for  two  terms,  of  five 
years  each,— the  first  commencing  April  1, 
ISS'.and  tbe  second  commencing  AprU  1.1892, 
—and  that,  as  register  of  the  prerogative  court, 
be  received,  collected,  and  retained  to  his  own 
use  between  October  1, 1801,  and  the  close  of 
UIs  last  official  term,  for  fees  for  official  serr- 
tces  as  register,  various  sums  of  money, 
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aooouQtlng  In  the  aggregate  to  $1^748.87.  It 
la  cxMiteDded  on  behaU  of  ttae  state  tbat  the 
fees  BO  collected  belonged  to  tbe  state,  and 
aboold  hare  beoi  paid  into  Ita  treanuj  bj  the 
defendant,  and  that,  not  having  so  done^  he  Is 
liable  In  this  action  for  the  amount  of  sndi 
fees,  with  Interest  frun  the  razloDS  dates 
when  he  received  them. 

By  the  provisions  of  an  act  entitled  "An  act 
to  aacrataln  the  power  and  authority  ct  the 
ordinary  and  his  snirogates,  to  regulate  the 
Jurisdiction  of  the  prerogative  court  and  to 
establish  an  cvphauf  court  In  the  several 
counties  <tf  this  state,"  passed  December  16^ 
1781  (Fst  Laws,  p.  09),  and  an  act  of  rimUar 
title  passed  June  1%  1820  (Rev.  Laws,  p.  776), 
and  sfQersedtaic  the  fomwr  act,  flie  secretary 
of  state  was  made  register  of  the  prerogative 
court,  and  required*  besides  the  "bualnea  here- 
tofore dome  by  hlm."  to  attend  the  sessions 
of  that  court,  and  register  the  "decrees  and 
proceedtaigs."  The  constitution  of  1844,  by 
paragraph  4  section  4  of  article  6,  made  flu 
secretary  of  state  the  register  of  the  preroga- 
tive coctrt,  and  Imposed  on  Mm  the  perform- 
ance <tf  "the  duties  required  of  him  by  law 
in  that  respect"  I  have  not  been  able  to  dls> 
cov«  any  more  express  description  of  the  du- 
ties of  flie  register  of  the  prerogative  court,  in. 
respect  to  what  he  should  record  in  his  office, 
nntll  recent  times.  It  would  seem  that  there 
was  some  doubt*  or  possibly  some  dispute 
as  to  the  extent  of  his  duties  in  that  respect. 
By  the  preamUe  of  an  act  entitled  "An  act 
to  r^ulste  the  secretary's  office  and  the  pze- 
rogatlve  office  of  this  stato^  and  ftor  tbe  fiUth- 
fnl  execution  of  the  same,"  passed  Novembw 
28,  179B  <Pat  Laws,  p.  198),  It  appears  that 
great  nnmbtts  <tf  letters  of  administration, 
wlllik  and  other  papers,  remained  at  that  time 
unrecorded;  and  by  section  4  of  the  act  It  waa 
enacted  that  the  veglstar  of  tiie  prerogatlTe 
office  should  be  required  to  record  with  all 
convenient  speed  an  papers  which  should 
thereafter  coma  to  his  hands,  sod  '*whldi  it 
may  appertain  to  bis  tMaa  to  zeeord";  and 
be  was  also  reqnteed  (and  that  without  .bdng 
entitled  to  any  fees  for  the  sertlce)  to  reewd 
all  letters  of  admlnlstratloD,  wllls^  and  other 
papers  which  bad  been  deposited  in  bis  office 
dnce  July  2,  177^  and  v^lch  then  remained 
unrecorded.  I  think  we  may  find  In  this  legis- 
lation a  definition  of  the  duty  of  the  register 
In  respect  to  receding  papers  in  his  office^ 
which  expressly  extended  to  the  rc^Istaing 
of  decrees  and  proceedings,  tbe  recording  of 
letters  of  administration  and  wOlSi  and  then 
of  such  papers  aa  srs  comprised  within  tbe 
vague  description,  "which  may  appertain  to 
his  office  to  record."  By  section  4  of  the  act 
entitled  "An  ojct  relative  to  the  ofllce  of  secre- 
tary of  state  and  register  of  the  prerogative 
court,"  approved  April  17,  1848  (Rev.  St.  p. 
80S),  the  register  of  the  prerogative  court  la 
agiin  required  to  record  with  an  craveolent 
speed  sU  papers  which  shaU  come  to  his 
hands,  and  wbidi  it  may  appertain  to  his 
office,  to  record.  Comparing  that  section  with 


section  10  of  tbe  same  act;  and  section  17  ot 
tbe  act  entitled  "An  act  respecting  the  or 
pbans*  court  and  the  power  and  authority  of 
surrogates^"  mvroved  Ansfl  19,  ISM  (Bev.  Bt 
p.  205),  it  would  seem  that  otikei  papers  Uian 
letters  of  administration  and  wUla  were  In 
fOct  reoocded  by  tiw  register  of  the  deroga- 
tive court;  but  mhetaet  those  ennnurated 
were  all  that  It  appertained  to  Us  (rfBoe  to 
record,  Is  not  mUrely  desr.  This  review  ot 
the  legidatlfu  affecting  the  dtrty  of  tiie  regis- 
ter of  the  pren^tive  court  re^keellng  ttie  re- 
cording of  documento  and  p^eis  In  Us  ofllce 
has  been  made  because.  In  my  Jn^ment,  It 
has  an  Important  bearing  upon  the  construc- 
tion of  tbe  legUative  act  upcm  wbicb  d«Fend- 
ant  relies  for  authority  to  retain  for  his  own 
use  tbe  fSes  collected  by  him.  and  in  qaestbm 
In  this  case.  It  remains  to  be  added  upon  this 
lubjeet.  that;  before  the  passage  of  the  act 
upon  which  defesdant  reUes,  there  bad  been 
l^lslatlon  extending  the  duty  of  surrogates 
In  respect  to  the  recording  of  documento  and 
papers  in  tbebr  offices.  Bxamples  of  such 
legislation  may  be  fotmd  In  section  6  of  tbe 
supplement  to  the  orphans'  court  act,  approved 
Febmoiy  1,  1861  (Nixon.  Dig.  p.  657);  In 
section  81  of  the  orphani^  court  act  of  April 
16,  18«  <Rev.  St  p.  906);  In  tiie  suivlment 
to  the  oipbsns*  court  act  approved  March  1, 
1860  (Nixtm,  Dig.  p.  668);  and  perhaps  otiier 
legislation. 

Fasting  now  to  the  consideration  of  tbe  leg- 
islation on  which  defendant  Telia,  it  win  be 
useful  to  first  ascertoln  how  the  law  stood 
^or  to  Ito  paaasge.  Here  no  extended  his- 
torical review  Is  reqoteed.  It  Is  conceded  that 
fQun  the  very  commencement  of  the  office  in 
question,  the  facial  services  of  Ito  Incumbent 
had  been  compensated  by  fees  regulated  by 
statute,  and  coUected  from  the  suitors  or  i^r^ 
srais  requiring  his  services  In  tbe  recording  of 
papers.  This  system  vras  In  existence  when 
the  act  mtitied  "An  act  fixing  tbe  eorapensa- 
tion  of  certain  public  officers  of  tiie  stote," 
approved  March  16,  1876  (Laws  1878,  p.  90), 
was  passed.  By  section  8  of  Oist  act  It  was 
enacted  *^at  the  pnblle  officers  of  Oitn  state 
herelttsfter  mentioned,  shan  receive  no  sal- 
aries, but  ShaU  ba  ^titled  to  receive  the  fees 
fidlowhig  for  servlees  hotinafter  specified, 
and  no  fiuther  or  other  feea,  tint  Is  to  soyi 
The  secretary  of  stote  shall  be  entitied  to  re* 
c^ve  the  aame  fees  which  be  Is  no*  entitied 
by  hiw  to  receive  as  secretary  of  stete^  ctetk 
of  flie  court  of  errors  and  appeals,  clerk  of  ttae 
prerogative  court  and  register  to  the  preroga- 
tive cSkea,  of  the  court  of  pardons  and 
commissioner  of  huuranefc"  Bf  the  supple* 
ment  to  tbe  act  last  dted,  ^qtroved  March 
10,  1878  (8  Oen.  St  p.  2860)  the  thbrd  section 
of  the  original  act  was  thu  amended:  'rrbat 
the  secretory  of  state  shaU  receive  a  salary  of 
six  thousand  di^rs  per  annum,  together  with 
an  allowance  <tf  four  thousand  dollars  per  an- 
num for  cl«lcal  assistants,  to  be  pald'by  the 
treaaurer,  upw  warrant  of  the  comptroller, 
which  said  salary  sbaU  be  to  full  compenss^ 
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tlon  for  all  Bervlcea  rendered  by  the  said  sec- 
retary of  state  as  secretary  of  state,  clerk  of 
tbe  court  of  errors  and  appeals,  clerk  of  Qw 
prerogative  conrt  and  register  In  the  preroga* 
tlve  office,  clerk  of  the  court  of  pardons  and 
commlBBloner  of  Insurance,  or  In  any  other 
official  capacity  whatever,  and  for  all  clerk 
hire,  save  and  except  that  the  assistant  secre- 
tary of  state  shall  continue  to  recelre  a  sal- 
ary now  provided  by  law  for  bis  services;  and 
all  fees  now  payable  by  law  to  him  as  secre- 
taiy  ot  state,  clerk  of  the  conrt  of  errors  and 
appeals,  cterk  of  the  prerogative  court,  regis- 
ter in  the  prerogative  office,  clerk  of  the  court 
of  pardons  or  commissioner  of  Insurance,  or 
In  any  other  official  capacity  whatever,  shall 
be  collected  by  him  aud  a  statement  thereof 
in  detail,  verified  by  oath,  shall  be  submitted 
quarterly  to  the  comptroller,  and  when  audit- 
ed by  him,  filed  with  the  state  treasurer;  and 
the  said  secretary  of  state  shall  wKhln  ten 
days  thereafter  pay  over  the  amount  of  such 
fees  to  the  state  treasurer  under  a  penalty  of 
five  hundred  dollars  for  each  day's  neglect  to 
file  BQQh  certificate  and  to  pay  over  such  mon- 
eys, to  berecovered  in  the  name  of  the  treasur- 
er of  the  state  of  New  Jersey,  for  the  use  of  the 
state,  in  an  action  of  debt  in  the  New  Jersey 
supreme  court."  By  a  further  supplement  to  the 
same  act,  approved  February  16, 1881  (3  Oen. 
St  p.  20S1),  it  was  enacted  "that  the  secretary 
of  state  of  this  state  shall  not  be  entitled  to 
or  take,  receive  or  retain  except  for  the  use  of 
the  state,  any  compensation,  pay,  fee  or  emolu- 
ment whatsoever,  other  than  the  annual  sal- 
ary of  six  thousand  dollars,  fixed  and  provid- 
ed for  in  section  S  of  the  act  to  which  this  Is 
a  supplement,  for  any  act  or  service  perform- 
ed or  thing  done  or  furnished  by  hfm  in  any 
official  capacity  or  under  any  law  of  this  state. 
Including  the  preparation  and  furnishing  of 
copies  of  the  laws  for  publication  In  the  sev- 
eral newspapers  designated  to  publish  the 
same,  and  the  preparation  and  furnishing  of 
a  copy  of  the  laws  to  the  person  authorized  to 
print  the  pamphlet  laws  of  the  state,  in  each 
and  every  year."  By  these  acts  the  legislative 
abandoned  the  aystem  of  compensating  the 
secretary  of  state  for  ofllclal  service  in  hla 
various  offices  by  fees,  and  substituted  the 
system  of  compensating  him  for  such  official 
service  by  a  salary  and  appropriation  for  cler- 
ical asaistaata;  but  the  fees  imposed  by  law 
upon  suitors  and  others  employing  the  serv- 
ices of  the  secretary  of  state  were  still  to  be 
collected,  for  the  benefit  of  the  state.  It  Is 
obvious  that.  If  this  legislation  remains  un- 
repealed and  unmodified,  the  state  of  New  Jer- 
sey is  entiUed  to  recover  from  the  defendant 
the  fees  in  question.  Defendant's  contention 
Is  that  Is  has  been  modified  by  the  act  enti- 
tied  "Supplement  to  an  act  enUtied  *An  act 
respecting  the  prerogative  court  and  the  pow- 
er and  authority  of  the  ordinary,'  appitoved 
April  16.  1846"  (1  Gen.  St  p.  1030),  which  sup- 
plement was  approved  April  18.  1801  (1  Gen. 
St  p.  1082).  which  enacts  as  follows:  "That  It 
shall  be  the  du^  of  the  register  of  the  prerog- 


ative court  to  record  aU  wills,  proofs,  probate, 
letters  testamentary  issued  thereon  and  In- 
TOitorfea  hereafter  proven,  and  hi  cases  now 
poidlng  In  the  prero^tive  court  or  before  tlie 
ordinary,  and  all  accounts  of  executors,  ad- 
ministrators, trustees  and  guardians,  letters 
of  guardianship  and  letters  of  admlnlstratloi* 
hereafter  Issued,  granted  or  allowed  by  the 
ordinary,  and  all  orders,  decrees  and  otba  pa- 
pers of  a  similar  nature  which  are  now  re- 
quired by  law  to  be  recorded  In  the  shiro- 
gate's  offices  of  the  respective  counties;  and 
for  all  official  services  as  register  of  the  pre- 
rogative court  he  shall  be  entitied  to  charge 
and  receive  the  same  fees  as  are  now  allowed 
by  law  to  the  aurrogatea  of  the  several  coun- 
ties of  this  state  for  like  services;  provided, 
that  all  expenses  incurred  in  carrying  out  the 
provisions  of  this  act  shall  be  paid  by  the  reg- 
ister out  of  the  fees  so  collected."  The  same 
act  repealed  all  acts  and  parts  of  acts  Incon- 
sistent therewith.  The  question  before  us 
must  be  solved  by  a  determination  of  the  leg- 
islative Intent  expressed  in  the  last-cited  act 
If  it  disidoses  an  intent  to  authorize  the  regis- 
ter ot  the  prerogaitive  court  to  receive  the  feee 
which  it  permits  him  to  charge,  for  hla  own 
use.  be  must  prevail  in  this  contest  But  if  it 
It  la  to  be  construed  as  authorizing  the  recep- 
tion of  such  fees  by  the  register,  but  for  the 
use  of  the  state,  and  to  be  accounted  for  to  It. 
then  the  state  must  prevail.  The  conatmcUoD 
we  attribute  to  the  act  must  ^ve  effect  to 
plain  language,  but  the  words  must  be  read  Id 
connection  with  the  circumstances  and  exist- 
ing legislation.  Defendant's  contention  Is  that 
the  act  Introduced  a  new  mode  of  compensa- 
tion to  the  secretary  of  state  for  official  serv- 
ices, not  in  harmony  with  the  provision  for 
compensation  tor  salary  Introduced  the  leg- 
islation of  1870,  and  that  not  for  an  his  of- 
ficial service  In  his  various  offices,  but  onlx 
in  hla  office  as  register  of  the  prerogative 
court. 

The  first  observation  I  make  upon  this  act 
la  that  Ite  puriMses  are  perfectly  plain  aad 
unmistakable.  It  was  designed  thereby  (1> 
to  settie  a  precise  statutory  requirement  for 
recording  in  the  register's  office  c«taln  papers 
which  had  been  before  recorded  upon  the  In- 
ference of  du^  arising  from  the  acts  to  whicb 
attention  has  beoi  drawn;  and  (2)  to  require 
to  be  recorded  by  the  register  oth»  paper* 
which  the  legislatore  had  deemed  proper  to 
require  to  be  recorded  by  surrogates  when 
lodged  in  their  offices.  Germane  to  these 
plain  purposes  U  the  provision  In  respect  to 
the  amount  of  fees  to  be  chained  suitors  or 
persons  employed  In  the  office,  and  requiring 
Ite  services  In  making  socb  records.  The  ex- 
isting legislation  required  the  payment  of  saeih 
fees  for  the  benefit  of  the  stete.  The  legis- 
lative intent  plainly,  was  to  fix  the  amount 
of  such  fees  by  reference  to  the  amounte  al- 
lowed by  law  to  the  surrogates  for  like  serv- 
ices. A  provision  as  to  the  destination  of 
such  fees  which  would  alter  the  whole  scope 
of  the  l^slatiott  aa  to  aSHtlal  compensatlov 
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Is  not  germane  to  the  plaia  purposet  of  tbe 
act,  and  sucti  Intent  Is  not  to  be  attributed 
to  the  legislature  unless  the  language  of  the 
act  does  not  reasonably  admit  any  other 
meaning  In  harmony  with  the  purposes  of  tbe 
act  It  Is  ftirther  to  be  obeerred  that  the  con- 
struction contended  for  by  defendant  attrib- 
utes to  tbe  phrase,  "for  all  official  services  as 
register  of  the  prerogative  court  he  shall  be 
entitled  to  charge  and  receive  the  same  fees 
as  are  now  allowed  by  law"  for  like  services 
to  surrogates,  an  Intent  to  abrogate  the  provi- 
sions of  the  act  of  1879,  which  gave  the  secre- 
tary of  state  a  salary  and  an  allowance  for 
clerical  assistants,  as  enforced  by  the  provl- 
slons  of  the  act  of  1881,  which  prohibited  bim 
from  taking  or  retaining  any  fees  whatever, 
except  for  tbe  use  of  the  state,  so  far  as  those 
acts  related  to  compensation  for  his  services 
as  register  of  the  prerogative  court  How 
far  did  sncb  alteration  extend  upon  such  a 
construction?  Did  the  legislature  Intend  to 
leave  the  provision  for  salaries  and  allowance 
ts  compensation  for  the  services  of  tbe  secre- 
tary of  state  In  his  other  <^ces?  It  would 
seem  that  such  an  Intent  would  have  been 
more  appropriately  expressed  by  a  declara- 
tion that  the  fees  to  be  received  under  this  act 
were  to  be  In  addition  to  and  In  excess  of  the 
compensation  previously  provided.  The  lan- 
guage of  this  clause  may,  In  my  Judgment,  be 
reasonably  read  as  referring  to  all  such  official 
services  as  the  act  expressly  Imposed  upon  the 
register  of  the  prerogative  court  and  some 
of  which  had  not  previously  been  Imposed  up- 
on him  as  an  official  duty.  Such  reading 
would  make  the  clause  germane  to  the  plain 
purposes  of  the  act  and  Indicate  that  the 
legislative  Intent  was  to  enable  the  register 
to  reodve  sucta  fees,  as  he  was  entitled  to  re- 
ceive similar  fees  1^  the  act  of  1879,  not  for 
hia  own  use,  but  for  the  benefit  of  the  state. 
That  such  was  the  legislative  Intent  la,  In  my 
Judgment  Incontestably  settled  by  the  proviso 
to  the  act  under  consideration.  By  the  con- 
struction contended  for,  the  secretary  of  state 
was  to  continue  to  be  compensated  for  aU 
his  services  In  his  various  offices,  ^cept  the 
office  of  register  of  the  prerogative  court  by 
his  salary  and  allowance  for  clerical  assist- 
anta.  As  to  all  bis  services  as  register  of  the 
prerogative  court  he  would,  on  this  construc- 
tion, be  entitled  to  receive  and  retain  all  tbe 
fees  for  the  recording  of  the  documents  and 
papers  which  the  act  of  1881  requires  htm  to 
record.  But  the  proviso  requires  the  register  of 
the  prerogative  court  to  pay  all  the  expenses  of 
carrying  out  the  provisions  of  this  act  out  of 
tbe  fees  to  be  collected  by  him  under  the  act 
As  the  duty  of  carrying  out  those  provisions 
was  imposed  on  him  absolutely.  If  the  intent 
was  that  be  should  receive  and  retain  all  the 
fees,  the  provision  that  be  should  pay  out  of 
those  fees  the  expenses  of  performing  his  duty 
was  unnecessary  and  absurd.  Tbe  legislative 
Intent  expressed  by  this  proviso  Is  Irreconcila- 
ble with  tbe  notion  that  the  act  bad  already 
granted  the  feet  In  questlcm  to  tiie  register 


of  the  prerogative  court,  to  be  received  and 
retained  by  him  for  bis  own  use.  It  can  only 
be  reconciled  with  tbe  previous  provisions  ot 
the  act  by  construing  them  as  applying  to  fees ' 
for  such  services  as  tbe  act  provided  for. 
Tlien  the  meaning  of  the  proviso  becomes 
dear.  Since  the  act  required  additional  serv- 
ices of  this  officer,  the  legislature  might  well 
think  that  the  previous  allowance  for  clerical 
assistants  would  be  inadequate.  It  therefore 
provided  that  the  expenses  of  carrying  out 
the  act  should  be  first  paid  out  of  tbe  fees 
collected.  The  fees  not  thus  expended  were 
to  be  received  by  the  register,  not  for  bis  own 
use,  but  for  the  benefit  of  the  state,  like  other 
fees  for  the  official  services  of  the  secretary 
of  state,  In  bis  various  offices,  under  tbe  iHt>- 
vlslon  of  the  act  of  1ST9.  The  conclusion  thus 
reached  Is  not  In  my  Jndgment  shafcea  by 
the  provisions  of  section  1  of  the  act  entitled 
"An  act  relative  to  the  fees  collected  by  the 
secretary  of  state  for  the  use  of  the  state," 
approved  June  IS,  1885  (Laws  189B,  p.  812). 
which  require  the  eecretair  of  state  to  report 
monthly  all  fees  and  othw  moneys  received 
1?  him  for  the  use  of  the  state,  except  Judicial 
fees  and  fees  received  by  him  as  dezk  or  reg- 
ister. As  we  have  seen,  by  tbe  provisions  of 
the  act  of  1878  such  reports  were  to  be  made 
quarterly,  and  the  act  of  1895  only  makes  an 
earlier  report  necessary  in  respect  to  all  re- 
ceipts except  certain  feea.  It  Is  not  Improper 
to  add  that  since  the  passage  of  tbe  act  of 
March  30, 1888,  fixing  tbe  compensation  of  the 
chancellor  and  the  Justices  of  this  court 
Qen.  St  p.  2867),  and  prohibiting  them  from 
receiving  any  fees,  various  acta  have  been 
paaaed  giving  to  those  officers,  tai  language 
similar  to  the  language  of  tbe  act  In  qoestltuk, 
certain  fees  for  official  sorvices  required  of 
them.  Up<m  the  construction  contended  tw 
In  this  case,  these  officers  would  have  been 
Justified  In  receiving  and  retaining  such  feeo, 
in  addition  to  the  ounpeiiaatlon  provided  by 
that  act  But  no  such  eonstntctlon  bas  aver 
beexi  given  to  those  acts. 

Tbe  result  is  that  the  state  la  entitled  to  re- 
cover. From  the  pleadings  and  atlpnlationa 
of  facta,  there  ia  nothing  to  ahow  what  de- 
fendant had  upended,  out  ^  the  fees  adnd^ 
ted  to  have  been  received  by  him.  In  carry- 
ing ont  the  provisions  of  tiw  act  In  question. 
The  recovwy  most  tberefore  be  (or  the  whole 
amount  received,  with  pn^er  interest  De- 
fendant may  take  ezceptlDna  to  any  l^al 
vmQtnUiaa  npoa  wbldi  tUa  flndtaig  ku  iMen 
put 


(M  N.  J.  U  191) 
8TATB  (CHRiarm  et  aL,  Proaeeirtors)  v. 
ICAYOB,  ETC.,  OF  CITY  OF 
BATONNB  et  aL 

(Bupieme  Oeort  of  New  Jarsqr*  Nov.  U,  18881) 
mnnoiPAL  ■lbottons-8pvctal  act- 

CattTIORARt. 

1.  rnie  act  of  Match  15,  1882  (1  Qcd.  8t  p. 
600),  the  operation  of  which  ia  eqtrcssly  limited 
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to  cities  of  the  second  class  which  adopt  Its  pro- 
▼tsfoDS  at  the  mnnicipal  election  held  next  after 
its  pasasge,  ia  apecial,  and  therefore  imcotiBtitii- 
tioual. 

.  2.  C«tiorari  la  the  appropriate  method  of  test- 
ing the  legality  of  a  mnnicipal  ordinance  proTid- 
ing  for  the  payment  of  an  ofBdal  ialary,  even 
though  the  denial  of  its  legality  la  haaed  upon  the 
unconititatlonaIit7  af  the  atatote  pnrportins  to 
create  the  office. 
(SrUabna  by  the  Coort) 

Certiorari  by  the  state,  on  the  prosecutloa 
of  Alexander  Christie  and  others,  against  the 
mayor  and  council  of  the  city  oS  Bayonne  and 
Patricia  Flontgan,  president  of  the  cotincll,  to 
test  legality  of  an  ordinance.  Ordinance  set 
aside. 

Argned  June  term,  1899,  before  OOUJNS 
and  DIXON,  3J. 

Van  Basklrk  &  Parker,  for  ^ncntors. 
James  Benny,  for  dMCendanta. 

DCEON,  J.  An  act  of  the  leglslatDre  ap- 
proved Blarcb  Ifi,  1882  a  Oen*  Bt  p.  600). 
declares  that  In  any  city  of  the  second  clasa, 
which,  at  the  musMpal  election  held  next 
after  the  paesage  of  tiie  act;  MAoptm  Iti  pnni- 
■lons.  there  ahaU  be  elected  a  preaident  of  the 
city  council,  who  ataaU  receive  an  annual 
salary  eqnal  to  ime-haU  the  saluy  of  the 
ouyor  of  tlw  city.  At  the  Uien  next  mn- 
nicipal election,  Biayonne.  a  dty  of  tlie  leo- 
ond  class,  adopted  Oxe  prorWons  of  the  act 
By  a  statute  approved  March  14.  1889  (P.  L. 
1889.  p.  88),  dtlea  of  the  second  dasa  adopt* 
Ing  Its  pibvlsknu  were  empowered  to  flx  the 
salary  of  the  mayor  at  not  more  than 
par  annum,  and  in  pnrsoanoe  al  this  act  the 
salary  of  the  mayw  of  Bayonne  waa  fixed  at 
the  maximum  amount  Thereupon,  on  May 
17,  1898,  the  conndl  passed  an  ordinance  pro- 
vldlng  toe  the  payment  to  lla  president  of  an 
annual  salary  of  Vl,36a  This  ordinance  la 
now  before  ns  for  conrideratiui,  the  and 
the  president  of  the  eoundl  bavins  been 
brought  hi  for  tta  defense.  It  is  settled  by 
ttie  decision  of  the  court  of  errors  In  De  Hart 
V.  Atlantic  City.  43  AtL  742,  that  such  a  Ibn- 
Itatton  as  Is  e^ressed  In  said  act  of  1892,  tqr 
which  its  operatimi  Is  confined  to  dties  adopt- 
ing Its  provisions  at  the  mnnldpal  election- 
held  next  after  Its  passage,  wUl  render  the 
act  special,  and  therefore,  If  it  attempts  to 
regulate  the  Internal  affairs  of  dUei^  uncon- 
sUtutlonal.  Hence  the  act  of  1882  ailords  no 
legal  si^port  for  this  onttnanee.  None  other 
Is  saggested. 

It  is  urged  in  the  brf^  of  counsel  for  ttie 
defendants  that  this  proceeding  is  an  attach 
upon  the  otttce  of  president  of  the  council, 
and  therefore  should  be  instituted  by  quo 
warranto.  But  evidently  It  is  not.  Its  legal 
design  is  solely  to  test  the  lawfulness  of  a 
municipal  ordinance  providing  for  the  pay- 
ment of  an  ofBclal  salary,  and  the  legal  ef- 
fect of  our  Judgment  Is  merely  to  overturn 
that  ordinance.  For  this  purpose,  certiorari 
Is  the  appropriate  remedy.  The  ordinance 
must  be  set  aside,  with  costs. 


(64  N.  J.  u  ia»> 
SBIGBIAN  V.  STBBirrBB. 
(Snpreme  Conrt  of  New  Jers^.  Not.  21,  1800.) 

HC8BAND  AND  WIPB— BOND  TO  SBCURa  HUB- 
BAND'S  DEBT— UABILITT  OF  WIFH 
— FORBCt-OSURB. 

1.  A  bond  and  warrant  of  attorney,  g^rm  by 
a  hosband  and  wife  jointly,  to  secore  the  pay- 
ment of  a  debt  of  the  hoaband,  is  void  aa  to  the 
wife,  and  Jodgment  thereon  ahonld  be  entered 
np  against, the  hnaband  alone. 

2/Tiie  act  of  March  28,  1881,  which  reqnire* 
that  a  party  who  holds  a  bond,  the  payment  of 
which  IB  secured  by  a  mortgage,  shall  forecloae 
the  latter  instrument  before  brineiog  suit  upon 
the  former,  has  no  application,  where  the  exist- 
etxix  of  the  mortgage  has  beoi  tominated  be- 
fore the  Institution  of  the  suit  upon  the  bond. 

(Syllabas  by  the  Court.) 

Action  by  Isabella  Selgman  against  John  J. 
Streeter.  Judgment  for  plaintiff.  Order  to 
show  cause  why  the  Judpnent  should  not  be 
set  aside.  Dismissed.   

Argued  June  term,  1889,  before  DBPUB. 
GUMMERO,  and  LUDIjOW,  13. 

Louis  H.  MlUer,  for  plaintiff,  wnuam  W. 
Bengali  and  N.  Henry  Stevena.  for  defend- 
ant 

OTTaCMEKB,  J.  A  Judgment  waa  entered 
In  this  case  by  the  plaintiff  against  tiie  de- 
fendant on  a  bond  and  warcant  of  attom^ 
made  by  the  defendant  and  his  wife  to  flie 
plaintiff's  testator.  On  an  allegation  that 
the  Judgment  was  improvtdently  entered,  this 
role  was  allowed,  and  we  are  urged,  for  vari- 
ous reasons  whldi  vrlll  be  considered  In  flietr 
order,  to  make  Qie  rule  absolute. 

The  first  ground  upon  which  tte  Judgment 
Is  attacked  Is  that  the  bond  upon  which  It 
was  entered  Is  void,  because  It  li  without 
date.  This  objection  Is  too  frivolous  to  re- 
quire consideration.  Sver  since  the  dedaton 
m  Ooddard*s  Oase,  2  Coke,  4b,  it  has  not 
been  seriously  questioned  that  the  absence  of 
a  date  from  a  sealed  .Instrument  does  not  In 
any  wise  Invalidate  It  that  the  Instro- 
meut  takes  effect  from  the  date  of  Its  de- 
livery. 

The  second  ground  upon  which  we  are  ask- 
ed to  set  this  Judgment  aside  Is  that  by  Oie 
terms  of  the  bond,  only  so  mudi  of  the  real 
estate  of  the  obligor  as  was  embraced  In  a 
certain  mortgage  which  accompanied  and 
was  given  to  secure  the  payment  of  the  Ixmd 
was  liable  for  the  debt.  No  good  reason  Is 
shown  why  this  provision  in  the  bond  makes 
the  Judgment  voidable,  and  a  momenlTs  con- 
sideration will  show  that  It  cannot  have  ttils 
effect;  for,  if  it  does,  then  the  holders  of 
the  bond  would  be  forever  loevented  from 
enfordng  Its  payment  by  suit  The  only  ^• 
feet  which  this  provision  can  possibly  have 
is  to  limit  the  scope  of  the  execution  which 
may  be  Issued  upon  the  Judgment  How  tir 
it  may  have  this  effect  Is  a  question  not  In- 
volved In  the  matter  now  before  us: 

The  third  reason  advanced  by  the  defdidant 
for  setting  aside  the  Judgment  against  him 
Is  that  the  bond  sued  upon  is  a  Joint  Instro- 
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ment;  ttiat  tlie  nuken  thereof  are  joint  ob- 
ligors; and  that  a  suit  against  one  of  tiro 
obligors  Jointly  bonnd  cannot  be  maintained. 
TbMt  this  Is  the  ordinary  role  with  relation 
to  inch  Instrumenta  will  not^be  denied,  but 
we  think  It  has  no  application  to  the  presmt 
case.  The  facts  shown  by  the  testimony 
taken  on  this  role  disclose  that  the  bond  In 
qaestlon  was  given  tor  the  purpose  of  secur- 
ing a  -debt  dne  by  the  defendant,  John  J, 
Streeter,  and  his  partner  in  business,  to  the 
pJalntllTB  testator.  The  defendant's  wife.  Is- 
abella Streeter,  Joined  In  the  bond  as  an  ac- 
commodation maker.  As  at  common  law  a 
married  woman  could  make  no  contract  le- 
gally enforceable,  her  bond  was  altogether 
Told.  Vllet  T.  Eaatbura  (M.  J.  Bup.)  48  AU. 
741.  The  proTlslon  of  our  married  women's 
act  which  allows  her  to  bind  herself  by  con- 
tract declares  that  nothing  In  that  statute 
shall  enable  such  married  woman  to  become 
an  accommodation  Indorser,  guarantor*  at 
surety  for  any  other  person.  2  Gen.  Bt  p. 
2017,  S  26.  This  bond,  therefore,  so  far  as 
tbe  defendant's  wife  was  concerned,  was  a 
nuUity;  for  although'  In  form  she  was  a  Joint 
maker,  In  reaUty  she  was  simply  a  surety. 
Legally  It  was  the  sole  and  separate  obliga- 
tion of  the  husband.  If  Judgment  bad  been 
entered  against  her  Jointly  with  her  bus- 
band,  as  to  her  It  would  have  been  Set  aside. 
Van  Derenter  t.  Van  DeTenter,  46  N.  J.  Law, 
400.  Being  In  law  the  sole  obligation  of  the 
defendant,  the  Judgment  was  properly  enter- 
ed against  blm  alone. 

The  last  ground  upon  which  we  are  re- 
quested to  set  this  Judgment  aside  Is  because, 
the  bond  being  secured  by  a  mortgage,  tbe 
plaintiff  should  hare  first  foreclosed  that  in- 
strument before  pursuing  her  remedy  on  tbe 
bond.  Hellyer  t.  Baldwin,  63  N.  J.  Law, 
141,  20  Atl.  1080,  Is  dted  In  support  of  this 
contention.  The  case  cited  was  that  of  a 
Judgment  entered  upon  a  t>ond  and  warrant 
of  attorney,  which  was  set  aside  becanse,  the 
payment  of  the  twnd  baring  been  secured  by 
a  mortgage,  the  statute  of  March  28,  1881  (2 
Gen.  St.  p.  2112),  required  the  foreclosure  of 
the  latter  instrument  as  a  condition  prece- 
dent to  the  right  to  enter  Judgment  on  the 
bond.  Bat  we  think  that  this  decision,  and 
the  statute  upon  which  It  Is  based,  have  no 
relevancy  to  the  case  under  consideration.  It 
appears  from  the  proofs  befwe  us  that  tbe 
mortgaged  premises,  subsequent  to  their 
pledge  for  the  payment  of  the  plaintiff's  debt, 
were  partitioned  among  tbe  owners  thereof 
by  proceedings  bad  in  the  court  of  chancery 
for  that  purpose,  and  that  Streeter,  the  then 
holder  of  the  bond  and  mortgage,  was  madd 
a  party  to  those  proceedings,  and  the  prem- 
ises sold  free  and  clear  from  the  lien  of  his 
mortgage.  The  effect  of  those  proceedings 
was  to  wipe  out  the  mortgage,  and  leave  the 
payment  of  the  bond  unsecured  by  that  col- 
lateral. Consequently  our  statute  requiring 
the  holder  of  a  bond  and  mortgage  to  first 
ezbanst  his  remedy  oa  tbe  mortgage,  before 


proceeding  upon  the  bond,  had  no  appllcatim 
at  the  time  the  Judgment  In  this  case  was  en- 
tered. The  rule  to  show  cause  will  be  dl» 
missed,  wltb  costs  to  tbe  plaintiff. 


(K  N.  J.  m> 

KIMB  et  aL  T.  CONSOLIDATED  TBAO- 
TION  CO. 

(Court  of  Bnors  and  Appeals  of  Mew  Jersey. 
Nov.  20,  1S8G.) 
APPBAL  AND  BRROR— ASSIONHBHT  OP  BRROR. 

Under  Act  March  24.  1800,  aDthorlzIng  an 
asslgnmeDt  of  error  on  the  ground  that  the  ver- 
diet  is  against  the  wef^t  of  evidence,  leave  to 
file  such  aadgoment  of  error  cannot  be  granted 
where  the  writ  of  error  had  been  allowed  and 
returned,  errors  assigned  and  Joined,  before  the 
act  took  effect,  as  Its  provisions  are  not  retroac- 
tive. 

Error  to  circuit  court,  Bssex  county. 

Action  by  Mary  Elme  and  others  against 
the  Consolidated  Traction  Company.  From  a 
Judgment  for  plalatUEi,  defendant  telngs  er- 
ror. Affirmed. 

JcBegit  Ooult.  for  plaintiff  In  ernir.  Bamnet 
Kalleeht  for  defendants  In  error.  ^ 

PSB  CURIAM.  Upon  this  writ  of  error, 
we  ate  asked  to  review  a  Judgment  founded 
on  tbe  TOTdlct  of  a  Jury,  on  tbe  ground  that 
tbe  verdict  was  against  the  clear  wel^t  of 
evidence^  It  Is  claimed  on  behalf  of  plaintiff 
Ui  error  that  such  review  may  now  be  made, 
by  vlrtne  of  the  provisions  cuitalned  In  the 
act  entitled  "A  supplement  to  tihe  act  entitled 
'An  act  respecting  writs  of  error*  [Bevlslon], 
approved  March  27th»  1874."  which  anpple- 
meut  was  improved  March  24,  189^  and,  by 
Its  terms,  took  effect  Unmedlately.  On  tbe 
part  of  defendants  In  error  the  constitatlonat 
validity  of  the  act  Is  questioned.  This  court 
has  at  this  term  considered  the  question  so 
presented,  and  has  reached  the  cmtduslon 
that  the  legislation  contained  In  this  act  was 
not  within  the  constitutional  power  of  tbe 
legislature.  But  the  question  thus  presented 
did  not  require  solution  In  this  case.  When 
the  act  In  question  took  effect,  the  writ  of  er- 
ror hi  this  case  had  been  allowed  and  return- 
ed, errors  had  been  assigned,  and  Joinder  In 
error  bad  been  filed.  No  assignment  in<dud- 
ed  the  objection  now  made,  but  on  the  argu- 
ment leave  was  asked  to  file  an  additional  a»- 
stgnment  to  that  effect  An  examination  ol' 
the  act  renders  it  clear  that  Its  provisions  were 
Intended  to  have  a  prospective,  and  not  a 
retroactive,  effect.  It  cannot,  Qierefore,  be 
applicable  to  this  writ  of  error,  and  the  pro- 
posed additional  assignment  could  not  avail 
plaintiff  In  error.  Upon  this  ground  the  leave 
to  file  an  additional  assignment  is  denied. 
An  examination  of  the  assignments  of  error 
on  record  and  bill  of  exceptions  has'  led  to  the 
conclusion  that  there  was  no  error  committed 
by  the  trial  court  in  any  of  the  respects  In 
which  error  is  claimed.  Tbe  Judgment  must 
therefore  be  affirmed. 
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(l9  N.  J.  E.  lU) 

MILLER  et  &I.  t.  WORBALL  et  tL 
(Coart  of  Chanceiy  of  New  Jene7.  Dee.  9^ 
1899.) 

WnXS-OONSraUCTION— SHARB  OF  DBCKASBD 
CHILD. 

L  A  teetatw  gave  all  hl>  property  to  hifl  ex- 
ectrtors  la  trait  to  pay  the  net  income  tbei^f 
to  hiB  wife  daring  her  life;  directing  that  on  the 
death  of  hia  wife  his  entire  estate  ehould  be  di- 
Tided  equally  between  his  children,  to  whom  he 
devised  the  aame  absolately,  the  children  of  any 
deceased  child  to  have  the  share  of  hii  or  their 
parenta.  The.  will  also  authorized  payment  to  the 
children,  out  of  their  prospective  shares,  of  a 
sum  not  exceeding  6  per  cent,  thereof  in  any  one 
year,  in  the  lifetime  of  the  widow.  If  she  coo- 
■ented.  Held,  that  the  title  of  testator's  children 
vested  on  hia  death,  entitling  the  executors  of  a 
diild  who  died  after  testator,  but  before  the  vrid- 
ow,  to  the  share  of  snch  deceased  child,  on  the 
widow's  death. 

2.  Where  a  testator  gave  hia  entire  estate  to 
Ub  chlldroi,  aablect  to  a  life  estate  in  his  wife, 
and  provided  that  If  "a  sale,  assiRnment,  or 
pledge**  be  made  by  any  of  his  children  of  their 
mterestj  it  ahould  work  a  forfeiture  of  such 
diUd's  interest,  a  will  of  one  of  testator's  chil- 
drcD,  which  took  effect  after  his  death,  and  be- 
fore the  death  of  the  life  tenant,  disposing  of 
midi  chlld'a  fntereat.  ii  not  meh  an  asaigmnent 
as  will  work  a  forfeiture. 

Bill  by  Heni7  N,  Miller  and  others,  as  ez> 
ecntora,  against  Amelia  K.  Worrall  and  oth- 
ers, for  constnictlon  of  the  will  of  John  J^- 
Uff.  lodgment  tfx  complainants- 
James  E.  Howell,  for  complainants.  John 
B.  HardlD,  for  defendant  Elizabeth  M.  Fish- 
ine.  Frederick  F.  Onlld,  for  defendant  Ame- 
lia K.  Worrall. 

STEVENS,  V.  C.  By  hia  will,  John  JelllCf 
gave  all  his  property,  real  and  personal,  to 
his  executors,  In  trust.  Inter  alia,  to  pay  to 
his  wife,  during  her  life,  for  the  support  of 
herself  and  bis  maiden  daughters,  such 
amounts,  not  exceeding  the  net  income  of  hia 
estate,  as  she  might  request  By  a  codicil 
he  directed  his  executors,  upon  the  death  of 
his  wife,  to  settle  and  close  up  his  estate 
with  all  convenient  speed,  "and  divide  the  en- 
tire amount  thereof  equally  between  my  chil- 
dren, share  and  share  alike,  to  whom  I  do 
hereby  give,  devise,  and  bequeath  the  same, 
their  heirs  and  assigns,  forever;  the  chil- 
dren of  any  deceased  child  to  have  the  share 
of  his,  her,  or  their  parent"  One  of  the 
children,  Oaroline  A.  Biggs,  died  without 
leaving  issue,  In  the  lifetime  of  testator's 
widow,  who  Is  now  also  dead;  and  the  ques- 
tion is  -whether  her  executors  are  entitled  to 
her  share.  The  contention  of  these  execu- 
tors Is  that  such  sbare  vested  at  the  deatb  of 
testator,  and  that  nothing  has  since  occurred 
to  devest  It.  The  contention  of  the  surviving 
children  Is  that  the  gift  was  contingent  upon 
her  surviving  the  widow. 

The  rule  applicable  is  thus  formulated  by 
Jarman:  "The  children.  If  any,  living  at  the 
death  of  the  testator,  take  an  Immediately 
vested  Interest  In  their  shares,  subject  to  the 
diminution  of  those  shares  <1.  e.  to  their  be- 
ing devested,  pro  tanto,  aa  Qie  number  of 


objects  Is  augmented  by  future  births)  duF 
Ing  ttie  life  of  tke  tenant  for  life;  and,  conse- 
quently, on  the  death  of  any  of  the  cblldren 
daring  the  life  of  the  t^ant  for  life,  tfaetr 
shares,  If  their  Interest  therein  Is  transmissi- 
ble, devolve  to  their  respective  represents- 
tives."  2  Jarm.  Wills,  76.  That  audi  a  gift 
vests  at  the  deatb  of  testator  has  been  set- 
tled In  this  state  by  tbe  cases  of  Howell  v. 
Green,  31  N.  J.  Law,  070,  and  Post  t.  Her- 
bert's Ex'rs,  27  N.  J.  Eq.  S42.  The  case 
at  bar  Is  rather  stronger  than  either  of  those 
cases,  for  In  the  first  tbe  provision  was,  "After 
her  [1.  e.  the  life  tenant's]  decease,  I  give  and 
bequeath,"  and  In  the  second  the  gift  was 
found  only  in  the  direction  to  divide,  while 
here  the  gift  is  both  express  and  immediate- 
ly,— "I  do  hereby  give,  devise  and  bequeath," 
—the  direction  to  divide  being  superadded. 
It  Is  said,  however,  that  tbe  oodlcU  must  be 
construed  in  the  Ught  of  aU  the  );»tivlslons  of 
the  will,  and  that  so  construed,  it  appears  to 
have  been  testator's  Intention  that  those  chil- 
dren only  should  teke  who  might  sorvlve  the 
period  of  distribution.  I  can  find  no  sucb  in- 
tention. The  argument  from  Uie  clause  im- 
posing a  restraint  on  alienation  la  Incondn- 
slve,  and  cnts  both  ways;  and  tbe  direction 
to  divide  lapsed  legacies  may  be  appropri- 
ately referred  to  the  case  of  a  child  who 
dies,  without  leaving  Issue,  In  the  lifetime  of 
testator.  The  only  other  clause  bearing  on 
the  subject  is  tbe  fourth,  and  this  sui^rts, 
rather  than  militates  against,  tbe  contention 
of  Mrs.  Rlgga*  executors;  for  It  authorizes  a 
payment  to  the  children  of  the  principal  of 
their  prospective  shares,  not  exceeding  5  per 
cent.  In  any  one  year,  in  the  lifetime  of  the 
widow,  If  she  consents. 

It  was  argued  that  testator  did  not  Intend 
to  divide  his  children  Into  two  classes,  tIe. 
those  who  might  have  Issue,  and  those  who 
might  not  I  am  anable  to  see  the  force  of 
this  argument.  By  the  express  provisions  of 
the  win.  If  a  child  dies  before  the  period  of 
distribution,  and  leaves  children,  those  chil- 
dren take,  by  substitution,  for  the  parent 
In  this  event,  and  in  this  event  only,  is  the 
right  of  the  child  curtailed.  In  every  other 
event  It  remains.  If  It  Is  not  taken  from 
those  who  die  without  leaving  Issue,  it  is  be- 
cause the  testator  has  so  willed.  His  will,  as 
we  find  It  expressed  in  testamentary  form.  Is 
that  tbe  gift  shall  be  vested,  except  In  so  fSr 
as  It  Is  expressly  devested.  Beatty's  Adm'r 
V.  Montgomery's  Ex"!,  21  N.  J.  Eq.  324;  Har 
rlson  V.  Foreman,  S  Yes.  207;  Salisbury  v. 
Petty,  S  Hare,  S6. 

By  the  sixth  clause  of  bis  will,  testator 
provides  that  If  Va  sale,  assignment,  oi* 
pledge"  be  made  by  any  of  his  children  of 
their  Interest  It  shall  work  a  forfeiture  there- 
of. It  Is  plain  that  the  making  of  a  will  by 
Mrs.  Biggs,  which  took  effect  only  after 
death,  Is  not  an  "assignment"  of  her  share, 
within  the  meaning  of  this  clause.  Tbe  tes- 
tator la  here  nslng  technical  words,  which.  In 
a  provision  of  this  sort,  must  receive  tbelr 
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techalcal  meacing,  "The  Idea  ot  an  aMignment 
la  esaeotlally  that  of  tranafer  bj  me  existing 
party  to  another  existing  part/.**  Bl^t  t. 
Sackett,  84  N.  Y.  447. 


03  U«.  SBU 

ALIH  T.  NADBAU. 

(Supreme  Judicial  Cburt  of  Maine.  Nor.  29 
1899.) 

JUDQUENT— RSS  JUDICATA— BNTIRB  CON- 
TRACT—ACTIONS— WAGE  S. 

1.  Only  one  action  can  be  maintained  for  the 
heach  of  an  entire*  or  IndiviBible  contract,  and 
tte  jodgmoat  obtained  \if  the  plaintiff  in  one 
aait  mar  be  pleaded  in  bar  of  a  second  sniL 

2.  A  litigant  cannot  sever  an  entire  or  in- 
diririble  contract,  and  become  entitled  to  main- 
tain several  actioni  as  for  wmal  breaches  <rf  it. 
simply  hj  limiting  his  claim  for  damages  In  his 
earun  actions  to  less  than  full  damages. 

8.^e  law  nresames  in  such  case  that  the 
plaintiff  allied  and  recorered  ha  his  first  action 
all  the  damages  whi<di  he  soatalned. 

4k  The  defendant  hired  the  plaintiff  to  work 
ter  him  for  the  period  of  ^  monttis,  beginning 
NoTember  9,  1897',  wages  being  puable  weekly. 
Tbe  idaintiff  was  nninstifiably  discharged  by  the 
defendant  January  16,  1898,  hnt  was  paid  all 
wages  due  him  up  to  that  time.  hEareh  12,  1896, 
the  plaintiff  sued  the  defendant  for  breach  of  the 
contract,  and  claimed  damages  to  the  date  of  his 
writ  In  that  action  he  recovered  Judgment  in 
damages  for  an  amount  equal  to  the  weekly 
from  Jaanacy  16,  UD6,  to  Ifardi  1% 

ilie  plaintiff  then  brought  another  action, 
claiming  to  recover  damages  from  Mardi  12, 
1898,  to  May  9,  1898.  the  remainder  of  the  pe- 
riod covered  hy  the  contract 

sad,  that  the  former  judgment  la  a  bar  to 
the  second  salt,  and  that  the  actiim  cannot  be 
maintained. 
(OffldalO 

Bxceptiona  from  supreme  Judicial  court, 
York  county. 

Action  by  Eugene  J.  Alie  against  Oneslme 
KadeaiL  Verdict  for  plaintiff.  DeiGeadaiit 
excepts.   Exceptions  sustained. 

This  was  an  action  by  the  plaintiff  to  re- 
cover wages  for  the  last  two  months  of  a 
period  of  six  months,  under  an  agreement  en- 
tered Into  November  9,  1897,  wherein  defend- 
ant agreed  to  employ  plaintiff  for  six  months 
at  wages  of  flO  per  week,  payable  weekly. 

After  keeping  plaintiff  In  his  employ  about 
two  months,  or  to  January  15, 1898,  defendant 
discharged  him  without  cause.  March  12, 
1898,  the  plaintiff  brought  suit  to  recover  the 
wages  due  him  up  to  that  time,  and  on  trial 
a  Jury  found  for  the  plaintiff  on  all  the  Issues, 
and  rendered  Judgment  for  the  wages  due  up' 
to  March  12,  1898.  This  Judgment  has  been 
■atlsfled. 

The  present  suit  was  brought  at  the  expira- 
tion of  the  six-months  period  to  recover  the 
balance  of  wages  due  after  March  12,  1898. 
The  Jury  rendered  a  verdict  for  the  plaintiff, 
and  the  defendant  took  exceptions  to  the  re- 
fosal  of  the  court  to  nonsuit  the  plaintiff,  and 
also  upon  the  court's  refusing  to  make  cer- 
tain rulings  requested  by  defendant  which 
appear  In  the  opinion. 


Argued  before  PETimS,  0.  J.,  and  HAS- 
KELL. WISWELL,  SFBOUT.  Ud  SAVAGE, 
07. 

H.  T.  Waterhonse  and  B.  F.  OlMveit  for 

plaintiff.   F.  W.  Hovey,  for  defendant 

SAVAGE,  J.  The  plalntlfl  brinfrs  this  ac- 
tion to  recover  damages  for  the  breach  of  a 
contract  of  service,  whereby  the  plaintiff  al- 
leges that  he  agreed  to  enter  and  remain  In 
the  employment  of  the  defendant  for  the  pe- 
riod of  six  months  from  the  901  day  of  No- 
vember, 1897,  and  that  the  defendant  agreed 
to  hire  the  plaintiff  for  the  same  period,  and 
to  pay  blm  for  his  labor  the  sum  of  |10  per 
week.  The  plaintiff  fmiJier  alleges  that  he 
entered  upon  the  performance  of  the  contract 
upon  his  part,  and  continued  to  work  until 
January  li,  1.8D6,  tuna  whidi  ^  be  was  dls- 
diarged  by  the  defendant,  without  lawful 
cause. 

The  case  shows  that  the  plaintiff  was  paid 
all  w^^  due  him  wp  to  tbe  time  of  his  dl^ 
charge.  On  March  12. 1898,  the  plaintiff  com- 
menced an  acticm  against  the  defendant  for 
damages,  aUegjng  tbe  same  breach  of  tbe 
same  contract  as  Is  allied  here,  and  claim- 
ing damages  to  the  date  ot  his  writ  In  that 
action  be  ultimately  recovered  Judgment  In 
damages  for  an  amount  equal  to  the  weekly 
wages  agreed  upon  from  January  16,  1888,  to 
March  12, 189& 

This  action  was  commenced  November  23, 
1898,  and  the  ^alntlff  now  claims  to  recover 
damages  from  March  12, 1896*  to  May  9. 1698, 
the  remainder  of  the  period  covered  by  tbe 
contract.  At  the  close  chC  the  testimony,  tbe 
defendant's  counsel  requested  the  presiding 
Justice  to  Instruct  the  Jury  that  the  Judgment 
In  tbe  former  action  was  a  bar  to  recovery  in 
this  suit  To  k  refusal  to  give  this  Instrue* 
tion  the  defendant  excepted. 

We  think  the  requested  Instruction  should 
have  been  given.  Here  is  a  single  and  Indl- 
vlidble  contract  a  hiring  for  the  period  of  six 
months.  When  the  defendant  discharged  the 
plaintiff,  be  bn^e  the  contract  He  broke  It 
altogether.  But  there  was  only  one  breach. 
The  plaintiff  urges  that  while  tbe  contract 
waa  entire,  the  performance  was  divisible; 
that  each  week's  work  constituted  a  perform- 
ance so  far.  and  that  the  defendant  was  in 
default  each  week  he  failed  to  continue  plain- 
tiff In  his  employment  Hence  the  plaintiff 
claims  that  an  action  wUl  lie  tor  each  default 
A  little  examination  wIU  show  that  tbls  posi- 
tion cannot  be  sustained. 

The  contract  of  the  d^endant  may  be 
viewed  in  a  twofold  aspect  In  the  first 
place,  be  agreed  to  continue  flie  plaintiff  In 
bis  employment  for  a  period  of  six  months. 
That  contract  was  entire  and  indivisible. 
There  was  a  single  breach  of  that  part  of  the 
contract  He  also  agreed,  we  will  assume,  to 
pay  tbe  plaintiff  weekly.  Performance  of  that 
part  of  the  contract  by  the  defendant  waa 
divisible,  and  the  plaintiff  might  have  main- 


Digitized  by  Google 


892 


4A  ATLANTIO  BEPOBTBB. 


talned  an  action  for  wages  tor  Bervlces  per- 
formed on  each  failure  of  the  defendant  to 
pay  as  be  agreed.  To  this  effect  are  most  of 
the  cases  cited  by  the  plaintiff  from  onr  own 
decisions.  But  such  Is  not  this  case.  After 
the  plaintiff  was  discharged,  be  performed  no 
more  service,  and  was  entitled  no  longer  to 
wages  as  sacb,  for  the  contract  was  at  an 
end.  The  damage  was  the  loss  of  his  con- 
tract right  to  earn  wsges.  He  was  entitled 
to  recover  all  the  damages  he  sustained  by 
the  breach,  both  present  and  prospecttve,  and 
for  sacb  a  breach  but  one  action  can  be 
maintained.  Sutherland  v.  Wyer,  67  Me.  d4. 
The  plaintiff  brought  an  action  tor  breach  of, 
contract,  and  recovered  Judgment  for  dam- 
ages. It  Is  to  be  presumed  that  be  recovered 
all  he  was  entitled  to  receive  for  that  breach. 
We  think  the  principles  stated  In  Sutherland 
Wyer,  supra,  are  decisive  upon  thto  point 
See.  also.  lUUer  v.  Ooddard,  34  Me.  102;  Ool- 
bum  r.  Woodworth,  81  Barb.  881;  Olmstead 
T.  Bach,  78  Md.  132,  27  AtL  001.  22  L.  B.  A. 
74;  James  v.  Allen  Co.,  44  Ohio  St  226,  6  N. 
S.  246,  and  eases  cited;  2  Sedgw.  Dam.  (8th 

Bd.)  I  sea. 

Bat  the  plaintiff  contends  that  the  rule 
stfoold  not  ap[dy  here,  because  In  his  first  writ 
he  claimed  damages  only  to  May  12,  1896. 
If  this  contention  Is  sound.  It  follows  that  any 
litigant  may  sever  an  Indivisible  contract,  and 
become  entitled  to  maintain  several  actions  as 
for  several  breaches  ol  It,  simply  by  limiting 
his  claim  for  damages  In  bis  eailler  actions 
to  less  than  full  damages.  We  think  this 
cannot  be  done.  As  we  have  already  suggest- 
ed, the  law  presumes  that  the  plaintiff  alleged 
and  recovered  In  bis  first  action  all  tlie  dam- 
ages (hat  be  sustained. 

Bxc^tloni  snatalned. 


(98  He.  «6) 

CURTISfl  T.  MORRISON. 
(Supreme  Judicial  Court  of  Maine.  Nov.  27, 

1S99.) 

QVARDIAM'S  ACCOUNT— AI^PBAL  OP  WARD~ 
BOND. 

1.  A  ward  Is  no  longer  **asder  gnardlansblp^ 
after  he  becomes  21  years  of  age;  and  if  ouch 
person,  after  he  becomes  of  full  a^e,  appeals 
from  an  allowance  of  the  guardian's  account,  he 
Ifl  not  excused  from  giving  bond  by  Rev.  St  e. 
63,  8  24. 

2.  In  this  case  the  appellant  was  41  years  old 
when  she  appealed,  and  she  save  no  bond,  ffeld, 
that  her  a^eal  was,  for  that  trason,  rightly  dis- 
missed. 

(OffidaU 

Sxceptlons  from  sopreme  Jndldal  oonrt, 
Franklin  county. 

Action  by  Josephine  T.  OortlOB  against  WH- 
liam  H.  Morrison. 

This  was  a  probate  appeal  from  the  allow- 
ance by  the  Judge  of  probate  for  Franklin 
coimty  of  a  guardian's  account  settled  by  the 
administrator.  No  bond  was  filed  by  the  ap- 
pellant Bod  for  that  reason  the  appellee,  on  the 
■econd  day  of  the  first  term,  moved  to  dismiss 
ttw  q»peaL  The  appellee's  intestate  was  ap- 


pointed guardian  of  the  appelant  then  a  mi- 
nor of  the  age  of  six  years,  on  the  first  Tues- 
day of  October,  1863.  The  guardian  filed  an 
invent«y,  and  daring  bis  lifetime,  and  dorlne 
the  mlntHTlty  of  bis  ward,  settled  two  accounts 
In  the  probate  court,  and  on  the  first  Tuesday 
of  May,  1873,  filed  a  third,  upon  which  no- 
tice was  given  returnable  on  the  first  Tues- 
day of  June,  1878,  and  which  said  account 
was  sworn  to  prior  to  the  day  of  settlement, 
and  tbereafterwards,  without  further  notice, 
after  said  ward  had  attained  her  majority, 
was  settled  and  allowed  on  the  first  Tneaday 
of  September,  1879,  showing  a  balance  In  his 
hands  of  f 548.79. 

The  ward  became  of  a«e  (m  the  7tli  day  of 
April,  1878,  and  the  guardian,  without  having 
settled  any  further  account,  died  on  the  16tb 
day  of  March,  1898.  After  the  l^se  of  19 
years  from  the  time  tlie  ward  became  of  age, 
and  after  the  death  of  the  guardian,  the  ward, 
being  of  full  age,  to  wit,  of  the  age  of  41 
years,  cited  the  appellee  as  administrator  ot 
the  guardian  to  settle  an  acoonnt  in  the  pro- 
bate court;  whereupon  he  did  settle  his  ac- 
count, which  was  allowed  by  the  Judge  of 
probate,  and  from  which  this  appeal  Is  taken, 
without  the  filing  of  any  bond. 

It  was  considered  by  the  court  ttut  the  ap- 
pellant, being  of  full  age  and  not  under  guard- 
ianship, but  of  the  age  of  41  years,  could  not 
maintain  her  appeal  without  the  pra«qalrite 
of  a  statute  bond,  as  required  in  other  cases, 
and  that  the  appeal  should  be  dismissed. 

To  this  ruling  and  dedsion  of  the  presiding 
Justice  the  i^pellant  took  ezecvtifnu,  Orer^ 
ruled. 

Argued  before  PETERS,  O.  and  WIS- 
WELL,  STROUT,  SAVAGE,  and  FOOLBR. 
JJ. 

E.  O.  Greenleaf,  for  plaintiff.  B.  B.  Blch- 
aids,  tor  defendant 

SAVAGE,  J.  The  appellee's  Intestate  was 
atq;>o)nted  guardian  of  the  appellant  then  a 
minor.  In  1863.  The  guardian,  having  settled 
three  accounts,  died  In  1898.  The  appellant 
then  cited  the  i^pellee,  as  administrator  of  the 
guardian,  to  settle  a  further  account  In  pn>- 
bate  court.  The  appellee  did  so,  and  his  ac- 
count was  allowed  by  the  Judge  of  probate. 
From  that  allowance  this  appeal  was  taken. 
No  bond  was  filed  by  the  appellant  upon  tak- 
ing the  appeal,  and  for  this  reason  the  pre- 
siding Justice,  on  motion,  dismissed  tbe  ap- 
peal, and  the  appellant  excepted. 

The  case  shows  that  the  appellant,  at  the 
time  of  taking  the  appeal,  was  41  yean  (dd. 

The  statute  goremlng  probate  appeals  pro- 
Tides  that»  "within  the  time  limited  for  claim- 
ing an  appeal,  the  appellant  shall  file.  In  the 
probate  office,  his  bond  to  the  adverse  party, 
or  to  the  Judge  of  probate  for  the  benefit  of 
the  adverse  party,  for  snch  sum  and  with 
such  sureties,  as  the  judge  approves;  ooadt 
tioned  to  prosecute  his  appeal  with  tittect,  and 
to  pay  all  Intervening  costs  and  damages,  and 
such  costs  as  the  supreme  court  taxes  against 
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htan."  BeT.  8t  c.  63,  |  24.  The  nme  MctlpB 
also  pro  Tide*  that,  "In  case  of  controreny  be- 
tween a  pe»on  tmder  goartllnihlp  and  Ui 
fnarOlan,  the  mprame  court  may  vmtaln  an 
appeal  on  the  part  of  tbe  ward  witboot  mdi 
bend." 

It  Is  dear  that  tbe  flllng  of  ft  bond  1%  In 
graeral,  made  an  essential  prerequisite  to  the 
zl^t  to  D^nlatn  an  appeal.  It  Is  a  condition ' 
precedent  Bat  tbe  appelant  contends  that 
0he  was  *^  perstm  under  guardlanaihlp,"  and 
therefore,  by  the  clause  of  the  statute  last 
cited,  was  excused  fnnn  lOSog  a  bond.  We  do 
not  think  so.  The  statute  elsewhere  provides 
that  a  '^m^n^  ehaU  have  tbe  care  aad  man- 
aseinait  of  an  Ms  ward's  estate,  and  cmtbiae 
IB  office  until  the  ward  Is  twenty^me  years  ot 
ace,  nnleas  Boomer  lawfully  dlsdiarKed."  Bar. 
Bt  &  67,  I  8.  Wfaoi  tlie  ward  becomes  21 
yenrs  ot  ttga,  the  authority  of  Ibe  gnaidlftii 
eesM.  He  am  ao  longer  met  »m  suardiuL 
He  can  no  longer  manage  the  estate.  His 
oidy  doty  Is  to  settle  his  aceoimt,  and  deUrer 
the  estate  remaining  In  lils  hands  to  bis  ward. 
Thna  It  appears  Oat  tiie  ward  Is  no  loigw 
''under  guardianship"  after  he  becomes  cf  age. 
The  statute  rdled  upon  by  tba  appelant  waa 
erldenfly  Intended  "to  raUava  an^ellanti^  who 
were  incapable  of  contracting,  from  the  ne- 
eesslty  of  filing  bonds  In  cases  ot  anwals, 
lAere  the  guardian  waa  a  party.**  Wlttiam*s 
Appeal,  86  Me.  860;  27  AtL  262.  But  such  Is 
not  ttie  ease  of  this  aweUant  She  has  been 
a  long  time  of  full  age,  and  Is  Induded  neither 
within  the  language  nor  flie  reastm  of  flie 
statute  which  she  reUes  uptm. 

Bze^rtlons  orerruled. 


W  H*.  aw 

NOBTHPORT  WKSLBTAN  GROVB  OAMP- 
MEETTNG  ASS'N  t.  PERKINS. 
(Supreme  Judicial  Court  of  Maine.   Nor.  26, 
1890.) 

OAlCP-ltBBTINO  AS90CIATI0Na-TAX— U0BN8B 
— KEGULATTONS. 
A  camp-Dieetiog  association,  that  haa  laid 
cot  its  grounda  iDto  cottage  lots,  streets,  an4 
aQoareg.  and  bas  made  perpetual  teases  of  the 
lots  without  other  restriction  than  that  they  are 
"subject  to  aucb  rules  and  refnilatioos  as  the 
association  may  from  time  to  time  adopt,"  cannot 
afterwards,  for  revenue  parposes,  impose  a  license 
tax  00  persons  Tiaiting  ttie  occupants  ot  cottaaea 
on  sach  lots  to  obtain  orders  for  family  supplies. 
(Official.) 

Agreed  statement  from  supreme  Jndldal 
court  Waldo  county. 

Action  by  tbe  Northport  Wedeyan.  OroTe 
Oamp-Meetlng  Association  against  COiester 
PerUns.  Submitted  on  agreed  statement  of 
facts.  Plaintiff  nouault 

Argued  before  PETEBS,  C  J.,  and  BOCBBX, 
HASKEI.U  WISWBLL,  SAVAOB,  and  FOO- 

W.  P.  Thompson,  for  plaintiff.  B.  F.  4c  T. 
B.  Dnnton,  for  defendant 

HaoXBT,  J.  The  Wesbyan  Grofe  Oanq»- 
Ibetlng  Aaoodatltn  was  Incorptnated  by  ve- 


clal  act  of  file  Immature  appror^  Febrnai? 
10,  187S,  to  be  compoeed  of  the  presiding  d*. 
den  of  the  Urthodlit  BplsGopal  (ShnrcU  of  the 
Bast  Blaine  Confer^ce,  with  the  ^eadwrs 
undv  their  charge^  and  with  the  tent  maaters 
from  Methodist  Episcopal  societies.  It  was 
empowered  to  acquire  real  and  personal  prop- 
erty, and  to  adl  ttie  same,  and  "to  estabUsb 
sndi  by-laws  aad  regolations  as  are  neoeasary- 
for  tbe  further  aad  proper  management  of 
their  ainUiB,  oonalstoit  with  the  laws  of  tills 
state."  Tbe  principal  patpoae  ot  the  corpora^ 
tors  waa  to  acquire  and  manage  real  estate  for 
camp-meeting  purposes.  The  corporation  aft* 
erwards  acquired  flie  fee  la  that  tract  of  land 
In  Northport  known  aa  the  **Nortbport  (Samp 
Ground,"  and  wbteh  Is  a  well-tmown  rammer 
resort  It  laid  out  tbls  land  late  cottage  lota, 
with  sCreetSk  oquatea,  ete.,  aad  has  leased  ttie 
moot  ot  these  lote  in  perpetnum  to  the  owners 
<tf  cottages  thereoa  The  most  of  Oe  cottages 
on  the  lota  thus  prapetoally  leaned  are  occupied 
by  their  owners  or  others  during  the  summer 
ssasim.  Tlie  streete  Beading  fhroatfik  and 
across  the  grounds  are  open  to  public  trartf. 
except  during  camp-meeting  wedt  when  toll 
Is  (Aen  «t  flie  entrance  to  the  gnninda.  Hie 
wly  restrletton  stated  In  the  case  as  exlstbig 
In  the  perpetual  leases  Is  tbat  they  are  "sub- 
ject to  such  roles  and  regulatlMis  as  the  asso- 
ciation may  from  time  to  time  adt^" 

Tbe  dflftndant  has  a  place  of  buslnosB  ont- 
slde  ot  but  near,  ttaeoe  grounds  of  the  aaso- . 
datlon,  where  he  sella  groceries,  fruits,  aad 
proiistons.  mainly,  of  course^  to  the  sununer 
resldaito  on  the  grounds.  Ete  baa  been  wont 
to  go  round  to  the  cottages  occimied  by  his 
customers  upon  the  grounds,  and  take  orders 
tor  bis  goods,  triiich  wdors  he  filled  at  his 
store  outside  the  groonds,  and  then  ddivered 
the  goods  so  tndered  to  bis  customcn  at  tiielr 
cottages  on  tiie  gnnnds.  In  doing  this,  he 
passed  over  ttie  streets  tm  the  gnnmda  open 
(except  during  caiiip*nieeting  weelO  to  public 
trayeL  Tbe  plaintiff  association  owned  a 
stwe  on  the  groonds  tot  the  sale  of  various 
goods,  which  It  leased  f  w  a  rental. 

In  1888  the  trustees  tit  the  association  voted 
that  "any  person  or  persons  taking  any  order 
or  orders  for  goods,  wares,  merchandise,  fruit 
or  produce,  or  peddling  groceries  v^on  said 
grounds,  shall  pay  the  sum  of  |15  for  the  sea- 
son." The  defendant  was  didy  apprised  of 
this  new  rule,  but  continued  to  visit  bis  eus- 
tomos  upcm  llie  grounds,  and  take  tbelr  or- 
ders for  goods,  and  refused  to  pay  the  $15. 
This  actiim  Is  to  recover  that  sum. 

Tbe  question  raised  the  parties  in  tbe 
statement  of  the  case  Is  whether  the  trustees 
can  lawfully  impose  this  revenue  tax  on  the 
business  of  taking  orders  for  fnrit  groceries, 
and  provisions  from  cottagers  upon  the 
grounds  of  the  aasodatfon;  time  being  no 
saggestfon  oC  any  otiier  pu^poae  of  the  votSL 

It  is  fiomBum  knowledge  tiiat  It  is  now  an 
almost  universal  practice  In  dtfes,  vlUages, 
and  summer  resorts  for  dealers  in  such  ar- 
ticles to  go  or  send  to  tbe  residences  of  the 
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customers  for  orders  for  goods  to  be  delivered 
there.  Tbe  great  coaTeoience  and  comfort  of 
thla  practice  to  families,  especially  those  In 
summer  cottages,  are  obvious.  If  the  trustees 
of  the  plaintiff  Sfsoclatlon  can  Impose  a  rev- 
enue tax  on  that  practice,  ttej  can  make  the 
tax  so  high  as  to  break  It  np,  and  compel  the 
occupants  of  the  cottages  on  the  lots  held  by 
them,  under  perpetual  leases  to  trade  exdoslve- 
ly  with  somie  favored  dealer  on  the  grounds,  or 
to  go  some  distance  to  And  a  dealer  outside  of 
the  grounds.  Clearly,  the  cottagers  cannot  be 
subjected  to  such  arbltiary  power,  unleaa  it  Is 
plainly  expressed  In  the  terms  of  the  leases 
under  which  they  occupy.  The  only  condition 
or  restriction  In  the  leases  stated  in  the  case 
is  that  they  are  "subject  to  such  rules  and 
regulations  as  the  association  may  from  time 
to  time  adopt"  What  the  context  might 
we  do  not  know.  We  are  confloed  to 
the  particular  extract  stated. 

We  think  that  condition  or  restriction  im- 
ports only  rules  and  regulations  of  a  police  na^ 
ture,  such  as  may  be  adopted  for  the  iweserra- 
tlon  or  Improvement  of  the  health,  morals, 
religion,  comfort,  and  convenience  of  all  the 
occupants  of  the  grounds.  We  do  not  think 
It  can  be  extended  to  include  an  Indefinite 
power  to  Impose  taxes  dlrecUy  or  Indirectly 
upon  the  cottagers  at  the  discretion  of  the 
trustees,  or  even  to  abridge  their  comfort  or 
ocmvenience  for  mere  purposes  of  revenue  to 
the  association,  when  the  enjoymeut  of  that 
comfort  or  convenience  Is  In  no  way  hurtful 
to  the  health,  morals,  religions  sentiment, 
comfort,  or  convenience  of  that  particular 
community. 

It  is  argued  that  the  tax  Is  imposed  upm 
the  grocer,  not  on  the  cottager,  and  that  the 
association  is  under  no  obligation  to  the  gro- 
cer, and  can  exclude  him  from  the  grounds 
entirely,  or  Impose  upon  him  any  conditions 
(rf  entrance,  including  the  payment  of  a  nr- 
enue  license  fee. 

The  power  of  the  association  Is  not  so  ab- 
acdnte  as  that  It  has  laid  out  its  grounds 
into  lots,  streets,  and  squares,  and  has  Invited 
people  to  take  leases  of  lots,  build  cottages 
thereon,  and  occu^qt  them  as  residents.  It  has 
thrown  open  the  streets  and  sauares  to  the 
free  use  of  aU  persons  occupying  the  cottages, 
or  having  business  or  social  rdations  with  the 
cottagers,  at  all  times,  except  during  camp- 
meeting  week,  when  a  toll  is  charged  at  the 
entrance.  This  state  of  things  has  existed  for 
more  than  20  years.  While,  as  before  stated, 
the  association  has  retained  full  power  to 
make  reasonable  rules  and  regulations  of  a 
police  nature,  It  has  not  apparentiy  reserved. 
If  It  ever  possessed,  the  power  to  prevent  the 
nae  of  the  streets  by  the  cottagers,  or  by  those 
having  business  or  social  relations  with  them, 
or  to  impose  a  tax  for  inch  nae  In  the  ordi- 
nary Intorconrse  of  life,  or,  in  other  words, 
to  shut  off,  or  Impose  revenue  conditions  up- 
on, the  intercourse  of  tbe  cottagers  with  the 
rest  of  the  town  or  state. 

U  Is  again  argued  that  the  charter  gave  tbe 


association  authority  "to  establish  such  In- 
laws and  regulations  as  are  necessary  for  the 
further  and  proper  management  of  their  af- 
fairs," and  that  license  fees  like  tiiat  Imposed 
in  this  case  are  necessary  fw  requisite  rcr- 
enue.  Orantlng,  for  the  purpoae  of  the  azfop 
ment  only,  that  In  making  its  leases  and  open- 
ing its  streets,  etc,  the  association  might  have 
reserved  the  power  to  Impose  sudi  license  fees 
as  conditions  or  restrictlona,  it  does  not  ap- 
pear to  have  done  so.  Tbe  rights  of  the  cot- 
tagers in  their  cottages  and  in  the  streets, 
and  to  the  use  of  tiiem  for  business  and  social 
intercourse,  acquired  under  the  perpetual  leaa* 
es  of  the  lots,  cannot  now  be  abridged  with- 
out their  consent,  to  enable  the  association  to 
raise  a  revenue.  A  corporation  baa  no  powier 
to  adopt  rules  or  r^ulatlMu  Injuriously  af- 
fecting the  rights  oC  others  under  pdor  con- 
tracta,  1?  mneylng  condltluia  not  emlxaced 
hi  the  cootractB.  OfdlegB  r.  Ooopcr,  2S  XIL 
148. 

PialntUE  nrnmit 

ca  Mtt.  Ml) 

BBNNETT  T.  BENNBTT. 
(SupresM  Jn^al  Court  of  Blaine^  Vvr*2S, 

isee.) 

ADMnnBTRATION— ACCOUNTS  —  LIMIT A.TIONS 
— BQUITABLB  RBLIBF. 

Ihe  relief  aathoriEed  by  Rev.  St  c.  87,  | 
19,  Is  exceptional,  and  la  to  be  granted  only  wbeo 
the  creditor  fully  proves,  not  only  the  Justice  and 
equity  of  his  claim,  but  also  that  he  Is  not  n- 
sponsible  for  the  delay. 

Ueld,  in  this  case  no  good,  lawful  reason  is 
shown  for  the  delay. 

See  Bennett  v.  Bennett,  42  Ati.  287,  92  He. 

80. 
(OfflcUl.) 

Exceptions  from  superior  oonrt;  OomtjeF- 
land  county. 

Bill  by  Elbrldge  O.  Bennett  against  Edgar 
H.  Bennett.  Decree  for  plaintiff,  and  defend- 
ant appeals  and  excepts.  ExcqitliHia  rat- 
talned,  and  decree  reversed. 

Argued  before  PETERS,  O.  7.,  and  EM- 
ERY, HASKELL.  WISWBIiL.  BAVAGB, 
and  FOGLEB.  13. 

M.  P.  Frank  and  P.  J.  Larrabee,  tot  plain- 
tiff.  Geo.  Llbby,  for  defendant 

EMERY.  J.  Tbe  idalntiff  and  the  defend- 
ant's Intestate  were  business  partners.  The 
defendant  was  appointed  administrator  of  his 
intestate's  estate  in  February,  18S9,  and  he 
gave  the  usual  notice  of  his  appointment  In 
the  next  month— March,  18i!9— the  plaintiff 
was  qualified  and  authorized  as  surviving 
partner  to  administer  the  partneriAlp  estate 
and  affairs.  He  did  not  close  that  admlnls- 
traUon.  and  present  his  final  account  for  at 
lowance,  until  March.  1886.  This  account,  as 
finally  allowed  In  November,  1696,  showed  the 
partnership  to  be  Indebted  to  him  In  the  sura 
of  $1,015.81.  He  brought  an  action  at  law 
for  one-half  this  sum,  or  $507.90,  against  tb* 
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defendant,  but  tilie  court  held  the  action  was 
barred  by  the  itatnte  of  llmltatlona  In  taror 
of  aecvtom  and  admlnlstraton.  Bee  Bennett 
T.  Bennett,  92  Me.  80,  42  AtL  287. 

He  now  brings  tbl>  bill  In  eqnlty  to  obtiUn 
the  reUef  antborI«d  by  Rer.  8t  &  87.  $ 
TlE.:  "If  the  supreme  Judicial  court,  i^on  a 
bill  In  equity  filed  by  a  creditor  whose  claim 
has  not  been  prosecuted  within  the  time  llm> 
Ited  by  the  precedinff  sections.  Is  of  opinion 
tbat  Justice  and  equity  require  It  and  that 
such  creditor  Is  not  chargeable  with  curable 
neglect  In  not  proseeutlDg  his  claim  within 
tba  time  ao  limited,  it  may  glre  him  Judgment 
tot  ttie  amount  at  his  dalm  against  the  estate 
of  the  deceased  person;  but  such  judgment 
shall  not  affect  any  payment  or  dlstrlbutlai 
made  before  the  filing  of  such  bill." 

This  statute,  first  enacted  In  Mslne  In  1888, 
Is  almost  a  verbatim  co|7  of  the  Massachu- 
setts statute  enacted  in  1861,  the  huguage  of 
which  had  several  times  received  a  Judicial 
intopretatton  from  the  court  of  that  state  be- 
fore it  was  adopted  in  this  state  In  1888.  It 
is  to  be  presumed  that  in  adopting  the  lan- 
guage thus  interpreted  the  legislature  used  It 
hi  the  sense  already  Judicially  declared  to  be 
its  true  sense  and  meaning.  Rutland  v.  Men- 
don.  1  Pick.  IM;  Porrlngton  v.  Dunning,  11 
Me.  174. 

The  Massachusetts  court  held  speed  of  ad- 
ministration and  early  discharge  of  the  ex- 
ecutor and  administrates  from  liability  to  suit 
to  be  the  worthy  purpose  of  the  statute  of  lim- 
itations In  their  favor,  and  hence  that  the  re- 
lief to  be  granted  In  equity  was  exceptional 
only.  The  court  also  held  tbat  both  condi- 
tions of  the  statute  in  question  must  be  com- 
plied with;  that  it  was  not  enough  for  the 
plaintiff  to  show  that  he  had  a  valid  claim 
against  the  estate,  a  claim  good  in  "Justice 
and  equity,"  hat  that  he  must  further  show 
that  he  was  not  "chargeable  with  culpable 
neglect  In  not  prosecuting  bis  claim  within  the 
time  so  limited."  "Culpable  neglect"  was  held 
to  be  not  criminal  neglect,  but  any  neglect 
that  was  "censuraWe,"  "blameworthy;"  "the 
neglect  which  exists  when  the  loss  can  fairly 
be  ascribed  to  his  (the  plaintiff's]  own  care- 
lessness, improvidence,  or  folly;"  "failure  to 
malie  reasonable  inquiry."  See  Bank  v. 
Wright,  8  Allen,  121,  where  It  was  held  that 
it  was  culpable  neglect  In  the  plaintiff  to  de- 
lay the  enforcement  of  bis  dalm  on  the  oral 
promise  of  the  administrator  to  pay  It  out  of 
a  particular  fund;  Jenney  v.  Wilcox,  8  Allen, 
246,  where  it  was  held  to  be  culpable  neglect 
for  the  plaintiff  to  delay  at  the  earnest  re- 
quest of  the  executor  to  wait  until  he  could 
realize  from  certain  property,  and  upon  his 
earnest  assurance  that  the  claim  should  cer- 
tainly be  paid.  It  was  also  held  In  this  case 
that  ignorance  ot  the  special  limitation  In  fa- 
vor of  executors  and  administrators  was  cul- 
pable neglect  In  Wells  v.  Child,  12  AUen,  333, 
the  creditor  was  a  woman  living  In  another 
state.  She  seasonably  sent  her  claim  to  the 
executors,  who  acknowledged  its  validity.  &nd 


assured  her  tbat  It  would  be  paid  aa  soon  aa 
they  could  sell  some  real  estate,  which  wooM 
be  Boon,  and  that  no  further  proceedings  were 
neoesaaiy  on  her  part  Belying  upon  these 
aasnranees,  she  brought  no  action  within  the 
llmltntloB.  Afterwards,  finding  out  tiuit  the 
executors  bad  not  applied  for  license  to  sell 
real,  estate,  she  applied  for  relief  in  equity. 
Held,  that  she  had  been  culpably  ne^lgent 
and  reUef  was  denied.  The  court  said  that 
in  administering  tiiis  statute  the  court  shoidd 
not  exovlse  an  afbltrary  or  capricious  discre- 
tl<m,  governed  only  by  an  opinion  as  to  the 
hardship  of  the  particular  case,  but  should  be 
guided  by  the  rules  and  prlnclplea  of  equity 
Jurisdiction  u  aettied  by  a  long  series  ot 
adjudications.  In  Sykes  v.  Meacham,  108 
Maaa.  286,  the  creditor  lived  In  Montreal,  and 
was  unaware  of  the  death  of  hia  debtor  and 
of  the  appointment  of  the  administrators  un- 
til after  the  two-years  Umltatiixi.  One  of  the 
administrators  knew  of  the  clahn  of  the  Mon- 
treal creditor,  but  sent  hhn  no  notice  of  the 
death  ot  anointment  The  creditor  applied  for 
relief  under  the  statute,  but  the  court  dismiss- 
ed his  bill,  with  costs,  saying:  "The  object  of 
the  statute  was  to  protect  the  estates  of  de- 
ceased persons,  and  Insure  their  speedy  set- 
tlement without  embarrassment  from  cred- 
itors who  slumber  upon  their  rights  and  take 
no  pains  to  inform  themselves  of  facts  as  to 
which  information  Is  easily  to  be  obtained. 
*  *  *  In  this  case  there  is  no  misrepre- 
sentation, and  the  only  mistake  la  the  failure 
to  know  a  fact  about  whldi  he  made  no  In- 
quiry." 

Becurring  now  to  the  evidence  In  the  case 
before  us,  we  find  that  the  partnership  estate 
was  a  small  one,  consisting  of  real  estate 
valued  at  (2,225,  and  goods  and  chattels  val- 
ued at  $117.6B.  The  liabilities  of  the  part- 
nership over  its  assets  turned  out  to  be  only 
$1,015.81.  Though  the  plaintiff  was  qualified 
as  surviving  partner  in  March,  1S89,  be  does 
not  appear  to  have  taken  any  steps  to  sell  the 
real  estate  till  May,  1890.  He  does  not  appear 
to  bare  obtained  any  license  until  January  20, 
1892,  and  even  then  he  made  no  sale  under 
It  He  presented  no  account  for  allowance 
tmtil  July,  1S83,  and  only  after  two  citations 
therefor  at  the  Instance  of  the  administrator. 
He  -  did  not  present  his  final  account  till 
March,  1896.  Thus  he  protracted  for  seven 
years  or  more  the  administration  of  a  partner- 
ship estate  where  the  assets  were  mainly  real 
estate  and  less  than  $3,000,  and  the  total  lia- 
bilities not  over-$4,000.  While  he  says  he  did 
the  best  he  could,  and  tried  to  close  up  the 
estate  by  negotiations,  etc.,  he  utterly  falls 
to  point  out  any  unusual  difficulty.  No  litiga- 
tion, nor  even  dispute,  is  shown  between  the 
partnership  and  its  creditors  or  debtors.  Xo 
obstacles  were  put  In  bis  way  by  the  adminis- 
trator or  heirs  of  the  deceased  partner.  On 
the  contrary,  they  were  anxious  for  him  to 
proceed  more  rapidly.  The  administrator 
twice  cited  him  to  present  accotmts  for  set- 
tlement &nd,  with  the  heirs,  signed  an  agree- 
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ment  for  tbe  converance  of  the  partnerthip 
real  wtate  him. 

We  axe  constrained  to  belleTe  fully,  not- 
withstanding the  finding  of  the  Jostloe  of  the 
first  Instance,  that  the  delay  of  which  the 
plaintiff  complains,  and  from  the  conseauen- 
ces  of  which  be  asks  to  be  relieved,  was  the 
result  of  his  own  Inattention,  want  of  dili- 
gence, and  lack  of  proper  effort;  that  is,  of 
his  own  "culpable  neglect"  To  hold  other- 
wise would  be  to  practically  nullify  the  stat- 
ute of  limitations,  and  Indefinitely  prolong  tbe 
administration  of  estates. 

Decree  below  reversed. 

BUI  dismissed,  with  costs. 


(U  Ha.  2S2) 

t^OBBLL  GOUSm& 
(Supreme  Judicial  Oornrt  of  Maine,  Nor.  O, 
1890.) 

HUNKOPAIi  COURT   OF  SANFOBX>WUR»DKI- 
TION  OF  RDCORDBR. 

Hie  recorder  of  the  mnnldpal  court  of  San- 
ford  may  eierclBe,  under  sectfon  9,  e.  &22,  of 
the  Special  Laws  of  1897.  all  the  powers  of  the 
judge  "in  case  of  the  absence  from  the  court 
room  or  slckneBs  of  the  judge." 

Held,  that  the  complaint  in  this  case,  made 
to  the  recorder  In  the  absence  from  the  court 
room  of  the  judge  of  the  court, — the  jurat  con- 
taining tbe  same  statement,  and  the  warrant  be- 
ing signed  with  the  same  addition  by  the  re* 
corder,— is  sufficient  to  show  the  anthorlty  of  the 
recorder  to  exerdae  all  the  powers  of  tbe  judge. 
(Official.) 

Exceptions  from  siqireme  judicial  court, 
York  county. 

Action  by  PfaUando  Porell  against  Fred  W. 
Cousins.  Judgment  for  defendant,  and  plain- 
tiff excepts.  Overruled. 

This  was  an  action  of  trespass  q.  c,,  beard 
by  the  presiding  justice  without  a  jury;  and 
with  the  right  to  except 

Tb»  defendant  admitted  the  acts  complained 
of  as  a  trecqpasB,  but  justified  under  a  search 
warrant  commanding  the  search  ot  the  locus 
for  intoxicating  Uquon^  issued  by  tbe  rec(uder 
of  the  £anford  municipal  court  Tbe  only 
question  made  as  to  the  sufficiency  of  the 
search  warrant  was  that  it  was  Issued  by  ttie 
recorder  of  said  court  without  any  snffidoit 
allegation  of  the  authority  at  the  recorder  to 
Issue  tbe  same. 

The  complaint  upon  which  the  warrant  was 
Issued,  and  which  is  annexed  to  the  latter,  was 
addressed  as  follows:  *To  Geo.  B.  Allen, 
Esquire,  Becoxder  of  tiie  Sanford  Hmdclpal 
Court  Sanford  in  the  (Doimty  of  York,  In 
the  Absence  from  the  C5onrt  Room  of  tbe 
Judge  of  Said  Court"  And  the  warrant,  after 
the  signature  of  (^eorge  BL  Allen,  recorder, 
contained  the  following:  "In  the  Absoioe 
Cram  the  Court  Boom  of  13ie  Judge  ot  Said 
Court" 

The  court  ruled  that  the  warrant  was  proii'- 
etlj  issued,  and  afforded  a  justification  to  tbe 
defendant  for  the  acta  complained  of,  and 
thereupon  awarded  judgment  for  Qie  dtf end* 
ant 


To  this  TxUltig  the  plaintiff  excepted. 

Argued  before  PBTER8,  C.  J.,  and  HAS- 
KmJL,  STBOUT.  SAVAQB.  aod  FOGUEB. 
JJ. 

John  &  Derby,  tor  plaintiff.  Fred  J.  Atten. 
for  defendant 

8TBOT7T,  J.  Section  0  ot  chapter  628  ot 
the  Special  Laws  ot  1897  anttwrlaes  flie  >e- 
cwdw  of  the  manktpol  court  ot  Sanford,  'in 
case  ot  the  absence  from  tbe  court  room  or 
aiduMSi  ot  tlie  jndge,"  to  exerdss  all  the  pow^ 
era  of  the  judge.  The  complaint  in  this  cue 
was  made  to  the  recorder,  *in  the  absence 
from  tbe  court  room  of  the  judge  of  said 
court"  was  sworn  to  before  the  recorder, 
whose  jurat  cental hb  the  same  statement  of 
absmce  of  the  judge,  and  tbe  warrant  Mam 
signed  by  the  recorder,  witb  the  addltfam,  *^ 
the  Absence  from  the  Court  Boom  ot  the 
Jndge  of  Said  Court."  And  the  last  part  of 
the  same  section  provides  that  **the  slgnatura 
of  the  recorder  as  such  sball  be  sufficient  evi- 
dence of  bis  right  to  act  instead  of  tbe  judge.** 

It  is  settied  law  that  the  jurisdiction  of  in- 
ferior tribunals  must  affirmatively  appear  in 
the  pepera,  and  cannot  be  inferred.  ^Hala  com- 
plaint aud  warrant  do  distinctly  and  fully 
show  the  authority  of  tbe  recorder  to  receive 
the  complahit  and  issue  the  warrant  It  thoe- 
fore  afforded  justlflcatlon  to  the  defendant  tat 
bis  acts.  Such  was  the  ruling  below. 

Bxc^tlons  ovenaled.  - 


QILB  V.  ATEINSL 

(Supreme  Jndidal  Court  of  Ualne.   Nov.  SS^ 
1899.) 

ANIMALS— LIBN—TniB—BSTOPPBU 

1.  Under  chapter  2G,  St.  1895,  a  colt  foaled 
on  the  12th  day  ot  Joly.  1^  became  "ux 
months  old"  at  the  beginning  ot  the  lltb  day  «t 
January,  1890;  and  the  statntoiy  lien  i^an  a 
colt  expires  at  that  time. 

2.  A  Hen  created  solely  by  ststute  cannot  be 
extended  by  any  estoppel. 

(OfficiaL) 

Bxceptlons  from  supreme  judicial  court 
Piscataquis  county. 

Action  by  Samuel  N.  Glle  against  John 
Atkins  and  a  colt  Judgment  for  plaintiff,  but 
denying  tbe  lien  sued  for,  and  defmdant  ex- 
cepts. Overruled, 

Assumpsit  to  enforce  a  lien  on  tbe  detoia- 
anfs  colt  under  St  1896,  c.  25;  also,  tor  a 
personal  judgmmt  against  the  defendant  The 
action  was  tried  In  the  Dover  municipal  court 
Plsoitaqula  county,  where  tite  Judge  dmled 
the  claim  for  a  Uen,  and  signed  a  bm  ot  ex- 
ceptions under  tiie  provlsicm  of  the  act  avgut- 
Izing'  the  court,  behig  chi^ter  507,  i  IT*  Frfv. 
&  Sp.  Laws  ISBO,  as  fonows: 

"In  the  aboToentttied  action,  tried  at  the 
March  term  ot  said  mnnldpal  oonr^  the  judge 
ot.said  court  found  as  fltcts  that  detfindanrs 
mare  was  served  by  plalntilFB  stallion,  and 
tiie  price  at  audi  service  was  flttem  didlaiB; 
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tbat  bj  said  rarlce  a  eoU  vu  fo^ed  from 
defaidant's  mare  early  In  the  morning  of 
Jnlj  12,  1888^  being  first  seen  at  four  o*clo<± 
a.  then  i»laylng  and  drr;  tbat  the  lien  at- 
tacbmoit  In  the  lien  suit  brought  for  the  le- 
cDTery  of  said  fifteen  dollars  was  made  by  the 
officer  In  the  for^ioon  at  January  12,  1888,  at 
about  ten  o'clock  a.  m.,  being  at  an  boor  of 
the  day  later-than  that  4tf  his  birth. 

"The  court  ruled  that  he  should  reckon  frac- 
tions of  a  day  In  nidi  case,  and.  as  the  colt 
was  a  few  hours  mote  than  six  months  old, 
be  denied  the  lien. 

**The  said  Judge  found  aa  facta,  further,  that 
about  two  months  pt}ov  to  said  attachment  the 
plalntlfl  saw  the  defendant,  and  tried  to  adjust 
the  matter;  that  the  defendant  told  the  plaln- 
tur  that  said  colt  was  foaled  on  the  20th  day 
of  July,  1886;  and  would  not  be  six  months 
old  until  January  20,  1888,  and  that  plalntUI 
relied  on  said  statement;  ud  that  plaintiff 
toU  defendant  tint  be  alionld  not  let  tbe  Uen 
runout 

"Upon  theae  faets  the  court  ruled  that  the 
defendant  was  not  estopped  to  set  up  tbe 
tme  age  of  the  colt  In  defense  ci  fiie  lien,  at 
though  the  oolt  was  all  the  time  owned  by 
the  defendant. 

**Xlie  court  rendered  Jnd^noit  for  plaintiff 
for  amount  sued  for,  and  coati*  bnt  denied  the 
Uen." 

To  theae  rulings  plaintiff  excepted. 

Argued  before  FBTBI^  0.  and  BUBR^, 
yTAg^iiTr.T^  WISWBU^  SAVAQB,  and  FOO- 
I^BB,  JJ. 

a  W.  Hayes,  for  plaintiff.  W.  BL  Farsouft 
for  defendant 

BMBRT,  J.  In  this  suit,  to  recora  for  the 
•errloe  of  a  stalllai,  the  plaintiff  has  attached 
the  colt,  and  asks  for  a  spedflc  Uen  judgment 
against  tbe  colt  as  well  as  a  peraoul  Judg- 
ment against  tbe  defendam.  Its  owiw.  He 
dalms  this  Uen  Judgment  under  chapter  25, 
St  1886,  which  Is  as  follows: 

"SectUml,  Allen  is  hereby  created  on  all  colts 
hereafter  foaled  In  this  state,  to  secure  the  pay* 
ment  the  serrlce  fee,  for  the  use  of  the  stat 
lion  begatUiv  the  Bam&  Suebllenlstoamtlnne 
in  force  until  the  foal  is  six  mmths  old,  and 
may  be  enforced  during  that  time  by  attach- 
ment of  such  foaL" 

The  colt  was  foaled  on  the  mranlng  of  July 
12,  188&  When  did  It  become  "six  months 
old,"  within  the  meaning  of  the  statute?  Tbe 
answer  must  be  that  It  became  ^  months  old 
on  tbe  11th  day  of  January,  1888;  at  tbe  be- 
ginning of  that  da7*  Age  has  always  been 
reckoned  that  way,  at  least  idnce  the  Judg- 
ment of  Chief  Justice  Holt  bi  FItshugfa  t. 
Pennington,  1  Salk.  44;  and  the  rule  there 
laid  down  was  explicitly  affirmed  In  Bardwell 
r.  Fnrrlngton,  107  Mass.  410  (1871).  It  la  to 
be  presumed  that  the  legislature.  In  using 
that  phraseology,  wm  aware  bow  age  had 
been  reckoned,  and  Intended  It  to  be  so  retft- 
0aeA  under  tbe  statute.  The  statutory  Uen 
44A.-S7 


therefore  cootlnued  In  force  until  the  begbi- 
ning  of  the  11th  day  of  January.  1809,  and 
then  expired.  The  plaintilTs  attachment  was 
not  made  till  the  next  day,  January  12th, 
when  the  lien  no  longer  existed. 

Bnt  the  plaintiff  Insists  that  the  defendant 
is  estopped  from  questioning  the  seasonable- 
ness  of  tbe  attachment  because  when  ap- 
prised, some  two  months  previous,  of  the  plain- 
tiff's Intention  to  enforce  his  Uen.  he  assured 
the  plaintiff  the  colt  was  foaled  on  July  20th, 
and  thereby  Induced  the  plaintiff  to  delay  tbe 
attachment  If  tiie  Uen  bad  been  created 
the  d^endanf  a  stipulation  or  assertion  In  the 
first  Instance,  It  perhaps  would  bare  been  ex- 
tended b7  the  def  endanf  ■  statonent  as  to  a 
later  time  of  foaling.  Oakea  ▼.  Moore^  24  Me. 
214.  But  the  Uen  In  this  case  was  created 
solely  by  statute,  and  had  such  duration  only 
as  ttie  statute  gave  It  Its  entire  TltaUty  was 
dependent  on  the  tenns  of  the  statute.  Vrost 
r.  Usl^,  54  Me.  84S.  It  oonld  derive  no  Ufe, 
nor  prolongation  of  life,  from  any  statements 
of  the  defendant  made  subsequent  to  tbe  Coal- 
ing. Such  statunenta  might  eatop  the  defend- 
ant personally,  and  might  subject  him  to  Tarl- 
ons  UabUlties  and  dlsabfUtles,  but  tiiey  cannot 
by  estoppel  enact  or  enlarge  a  statute.  There 
was  no  lien  on  the  colt  of  any  kind  or  extent, 
outride  of  the  statute.  There  can  be  no  Uen 
judgment  against  the  colt,  except  upon  the 
terms  prescribed  the  statute.  One  c£  Omae 
tenns  is  that  tbe  attachmoit  ahonld  be  made 
before  the  colt  was  six  months  old.  Tbere  fa 
no  prorlston  that  tbe  parties,  elthw  or  both, 
by  eBt(q>pel  or  in  any  otiier  way,  may  substi- 
tute a  later  date  for  the  attachment 

Bxoepttons  orermled. 


tn  H*.  lu) 
SMITH  et  al.  T.  CHANBT  et  at 

(Supreme  Jadlefal  Ckmrt  of  Maine.  Nor.  11, 
1898.) 

PROBATE  or  WXUy-APPBAIx-PRACnCB. 

1.  Persons  named  as  legatees  In  a  written  In- 
strnment  purporting  to  be  the  wH)  of  one  decea» 
ed.  thoogn  not  presented  for  probate,  can  appeal 
from  a  decree  of  the  Jndge  of  probate  allowing 
another  Instrument  of  a  later  date  as  the  wiD  of 
the  deceased. 

2.  When,  in  sneh  sn  appeal,  tbe  appelUota 
have  Inadvertently  described  themselree  as  hein 
of  the  deceased.  Instead  of  legateeB  under  a  prior 
will,  inch  misdescription  does  not  bar  the  ajveal, 
and  it  may  be  corrected. 

(Oflielal.) 

Agreed  statement  from  supreme  Judtdal 
court,  York  county. 

Action  by  Albert  Smith  and  others  against 
James  H.  (Jhaney  and  others.  Submitted  on 
agreed  statement  Motion  to  dismiss.  De- 
nied. 

■  By  agreement  of  tbe  parties  this  case  waa 
submitted  to  the  law  court  upon  the  following 
agreed  statement  of  (acta: 

**8amuel  N.  Tonng,  the  alleged  tastaKv, 
died  May  2,  1898,  tn  Berwldt  Tork  county, 
learlns  surrlrlnc  a  son,  a  Iwotber,  and  GanU 
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B.  Cbaney,  a  niece,  one  of  the  residuary 
legatees  under  tbe  Instrument  purporting  to 
be  said  Young's  last  will,  and  the  appellants, 
who  are  nephews  and  nieces  of  said  Young. 

"June  7,  1886,  said  Toung  made  what  pur- 
ports to  be  a  will,  now  In  existence,  In  which 
the  appellants  Albert  Smith  and  Sarah  E. 
Smith  are  residuary  devisees  and  legatees. 
This  will  has  not  yet  been  offered  for  pro- 
bate. 

"In  1897  said  Young  made  what  also  pur- 
ported to  be  a  will,  in  which  he  made  the 
appellant  NeUle  E.  Hem.  as  one  of  the  devisees 
and  legatees.  This  instrument  was  destroyed 
by  said  Young. 

"Upon  the  above-stated  facts,  and  all  in- 
ferences legitimately  to  be  drawn  therefrom, 
the  court  la  to  dismiss  said  appeal,  or  send 
back  for  trial,  as  the  law  and  jmtice  may  le- 
quire." 

Argued  before  BMERY,  HASKELL,  WIS- 
WBLU  8TBOUT.  BAVAaO.  and  FOGLDR, 
JJ. 

0.  C.  Yeaton  and  W.  D.  Hill,  for  appellants. 
J.  A.  Edgerly,  W.  &  Uathews.  and  O.  F.  laa- 
l«y.  tot  appelleea. 

EME-BT,  J.  Samnel  N.  Young  died  May  2> 
1898,  leaving  In  existence  behind  him  two  in- 
struments in  writing,  ach  purporting  to  be 
duly  OKcuted  ^  blm  as  his  last  win  and 
testanKnt  In  the  eariler  Instrument,  dated 
June  7, 18B6,  the  ai^ellants  Albert  Smith  and 
Sarah  E.  Smith  were  nuned  as  residuary  lega- 
tees, nils  Instrument  has  not  yet  been  ]^ 
sented  for  probate.  OSie  later  Instmment,  dat- 
ed March  27,  1898,  was  presented  for  pro- 
bate, and  was  allowed  as  the  last  will  of  the 
deceased  by  probate  decree  In  Augnat,  1898. 
Albert  and  Sarah  B.  Smith  claimed  an  appeal, 
which  appeal  the  uecutors  under  the  later 
instrument  asked  to  have  dismissed. 

1.  The  first  question  is  whether  the  two 
Smiths  nuned  fts  residuary  legatees  in  the 
earlier  Instrument  purporting  to  be  a  will 
can  appeal  from  the  decree  establishing  the 
later  instrument  as  the  operative  will.  They 
can  if  they  would  be  concluded  by  that  de- 
cree, If  allowed  to  stand,  from  maintaining 
any  dalm  of  their  own  to  rights  or  Interests 
In  the  property  ot  the  deceased.  The  earlier 
instrument  purported  to  g^ve  them  rights  and 
interests  In  the  property  which  would  be- 
cune  vested  upon  the  allowance  of  that  In- 
strument as  an  operative  will.  If  the  decree 
In  question  had  been  against  the  later  Instm- 
ment, then  the  appellants  could  have  pre- 
sented the  earlier  instrument  under  which 
they  claim,  and  most  have  been  heard  as  to 
Its  validity  as  the  operative  wUl.  The  de- 
cree as  passed,  however,  by  establishing  the 
later  instrument  as  the  operative  will,  also 
establishes  Uiat  the  earlier  Instrument  Is 
without  force  or  effect  So  long  as  the  de- 
cree stands.  It  Is  a  bar  i^alnst  all  proceedings 
to  establish  the  earlier  Instmment  as  the  oper- 
JU«e  wlU.  and  the  appellants,  claiming  under 


this  earlier  instrument,  cannot  be  beard  in 
Its  support  They  are  therefore  "aggrleTed," 
They  are  entitled  to  be  heard  In  (H>PosltloD  to 
a  decree  that  strikes  down  their  wrltt^  in- 
atrument  of  tlQe,  which  purports  upon  Its 
face  to  be  valid. 

It  is  urged  that  the  appellants  cannot  be 
heard  to  oppose  the  later  Instrument  until 
they  have  presented  the  earlier  Instrument 
for  probate,' since  non  constat  they  would 
ever  present  it  It  would  be  futile,  how- 
ever, to  begin  proceedings  for  the  estab- 
lishment  of  the  earlier  Instmment  nntll  the 
validity  of  the  later  instmment  was  deter- 
mined. If  such  proceedings  were  begun,  and 
the  earlier  instmment  established,  the  pro- 
ceedings and  decree  might  all  be  nullified  1^ 
subsequ^t  proceedings  and  deoree  estaldUh- 
ing  the  tater  InstnunmL  The  natural  and 
proper  procedure  would  be  to  conslda  fltst 
Cbe  later  instrument,  and,  only  In  case  that  Is 
rejected,  to  consider  nert  the  earlier  Instm- 
ment Parties  claiming  uaAer  ttie  Inatrammt 
to  be  last  considered,  if  at  all,  are  entitled 
to  be  heard  against  the  Instrumoit  to  be  flist 
considered,  since  only  In  case  that  Instrument 
Is  rejected  can  they  brbig  forward  ttiehr  own 
with  any  permanent  effect 

The  question  here  determined  was  consid- 
ered by  the  Connecticut  court  In  Bndclng- 
ham's  Appeal,  Si  Conn.  644.  18  AO.  ^8,  with 
the  same  result  In  Hall  v.  Hall,  17  Pick.  873, 
it  was  held  ttiat  a  person  named  as  legstee 
in  a  prior  will  not  presented  for  probate  had 
such  an  interest  that  he  was  dlsqualifled  fmn 
testifying  in  the  hearing  upon  the  probate  of 
a  later  will. 

2.  In  claiming  an  appeal,  however,  these  ap- 
pellants described  themselves  as  heirs  at  law 
of  the  testator,  while  In  fact  tb^  wm  not 
heirs,  but  their  Interest  was  s<dely  under  tbe 
earlier  Instrument  as  stated.  They  have  ioik- 
ed  leave  to  amend  their  statement  ot  Oielr 
taiterest  accordingly.  The  appellees  Inalst 
that  their  statement  In  that  respect  eanaot  be 
amended;  that  they  must  stand  or  tall  l^y  it 
and  If  they  have  stated  thehr  Interest  Incor- 
rectly, however  Inadvertently,  they  must  be 
dismissed  without  being  heard,  altboogb  In 
fact  they  may  have  sufficient  Interest  in  tbe 
matter.  It  may  be  that  the  "reasons  of  mp- 
peal"  filed  m  the  probate  court  below  sbonld 
be  adhered  to  In  dils  court  without  enlarge- 
ment or  change,  so  far  as  th^  are  statements 
of  the  questions  raised  and  the  errors  made  in 
tbe  court  below.  The  errors  of  the  court  ate 
the  resl  reasons  of  appeal,  and  the  appdlee 
msy  perhaps  insist  that  tta  appellant  ahall 
be  confined  to  such  errors  as  he  has  etatsd. 
But  a  mere  descr^tlon  of  the  appellant^B  Bta.t- 
us  or  Interest  does  not  state  an  error  ot  tiie 
court  nor  a  reason  of  ai^teal.  WhUe  one  can- 
not appesl  without  havhig  an  Interest  be  does 
not  appeal  because  ot  that  Intmst  but  be> 
cause  ot  the  errors  of  flie  court  lojurtonaly  af- 
fecting that  Interest  We  do  not  thlidc  a  mle- 
descrlptlon  of  his  Interest,  made  perhaps  In- 
advertently in  his  claim  ot  ^>peaL  sbnts  Um 
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out  from  aJletftat  uid  fhowlif  in  flie  app^ 
late  oonrt  Ua  true  IntetetL  In  Smith  r.  Bzad- 
street,  16  Pick.  264,  after  an  i^peol  bad  been 
dlamlssed  for  want  at  sufficient  Intereit  alles- 
ed,  the  aM>eIlant  waa  allinred  to  amend  his 
dalm  of  appeal  Hj  Btatlng  other  facto  ihow- 
1ns  an  Interest,  and  thereupon  the  conrt  los* 
talned  the  appeal  In  Danlgr  r.  Dmwes,  81 
M&  80^  16  AtL  2SS»  ]t  was  contended  that  the 
original  petition  did  not  contain  altegatloni  of 
certain  euentlal  Jnrlsdlctlonal  facte.  The  ap- 
pellate eomrt,  howerer*  found  the  eseentlal 
&ct>  to  exist,  though  not  alleged  In  the  peti- 
tion, and  held  that  such  findings  would  be  ss 
much  a  part  of  tiie  record  as  the  petition 
woidd  be.  The  deoee  in  trnvm  of  tbe  peti- 
tioner wu  affirmed.  In  this  esse  the  appel- 
lants can  file  In  the  appellate  court  a  new 
and  amended  stat»n«it  of  their  interest, 
which.  If  found  to  be  true  1^  (lie  aKKllate 
court,  will  become  a  part  of  the  record,  ao 
tar  as  neceaaarr. 

Motion  to  dismiss  denied.  Case  to  stand  for 
trlaL 


(SS  Ue.  MS) 

RFATD  T.  PARKS. 
(Sivreme  Judicial  Court  of  Hslne^  Oet  2S, 

189G.) 

dUKINAL  UW— IMSANITT— EVIDBNCB— 
BURDEN  OF  FROOr. 

To  Mtablish  a  defense  on  the  sroond  of  tn- 
Bnnity  in  a  crlmiual  case,  tta«  burden  i*  on  Uie 
respondent  to  prore  Ow  fact  of  Inaaaitr  hj  a  pn- 
gionderaDoe  of  erldeuca. 
(OfficIaL) 

ExcepUona  from  supreme  Judicial  court, 
York  county. 

Frank  P.  Parks,  who  was  Indicted  for  the 
murder  of  Maty  Tarlton  at  Klttery  on  Janu- 
ary 2B»  1899,  waa  found  guilty  by  a  Juiy  trial 
at  the  foDowlug  term  In  Tork  coun^. 

At  the  trial  the  defendant  offered  erldmce 
tending  to  show  ttiat  at  the  time  of  the  kill- 
ing of  deceased,  and  before,  be  had  a  mental 
disease  called  'Inebriety'*;  that  said  mental 
disease  manlfiested  Itself  and  was  character' 
Ized  by  an  muoutroUable.  overwhelming  crav- 
ing for  Intoxicating  Uqoors;  that  he  drank 
Uquw  on  the  day  of  the  klUUig,  and  while  be 
had  such  mental  disease,  and  in  consequence 
of  tt;  and  that  he  drsnk  so  much  liquor  on 
that  day,  before  the  killing,  that  at  tbe  time  of 
the  killing  be  did  not  know  what  be  was  do- 
ing. 

The  court  charged  tbe  Jury  that  It  was  in- 
cumbent  on  the  defendant  to  show  by  a  pre- 
ponderance of  evidence  that  he  had  tiie  mental 
disease,  and  that  he  drank  tiie  liquor  and  be- 
came Intoxicated  because  of  such  disease,  and 
that  the  knUng  waa  the  reauit  of  the  disease^ 
and  of  the  drinking  of  the  liquor  In  conse- 
quence Ibereof  to  sudi  an  extrait  that  be  did 
not  know  what  he  was  doing  when  he  killed 
the  deceased.  Tba  defendant  excepted  to  this 
part  of  the  charge.  Overruled. 

Argued  before  BUERT,  HASKELL, 
STROUT,  SAVAGE,  and  FOGLBB,  JJ. 


SHEBEB.  899 

W.  T.  Habws,  At^.  Gen.,  and  W.  S.  Uath- 
ews,  Co.  Atty.p  tor  the  St&te.  Tfaos.  H. 
Slmei  and  SamL  W.  Bmeiy,  Cor  defendant 

FOGLEBiJ.  The  Instruction  of  the  presid- 
ing Justice,  to  vrhtch  the  respondent  excepts, 
la  in  accordance  with  the  law  laid  down  by 
this  court  In  State  t.  lAWxence,  67  Me.  674. 

We  reaffirm  the  decision  in  fbat  case,  be- 
lieving it  to  be  sound  in  prindple,  and  support- 
ed    the  weight  of  autbori^  in  this  country. 

Bxceptlona  overruled.  Judgment  for  state. 


(93  Ue.  210) 

SHEREB  V.  SHEBEB, 

(Supreme  Judicial  Court  of  Maine.   Nov.  1, 
1S89.) 

ADMINISTRATOB— ACTION  ON  BOND-APPaAL. 

1.  An  admlnistrattv  cannot  an>eal  from  a  de- 
cree of  the  judge  of  imbate  authoriaing  on  action 
on  his  bond. 

2.  He  Is  not  a  person  *^Lt8rieTed,"  In  the  stat- 
utorr  sense  of  that  woroT  nor  u  he  tberebT' 
condoded  from  asiertlnK  or  defending  his  claims 
of  personal  or  ptopaty  rights  in  any  pnqper  court 

Balfinch  V.  InbaUtants  of  WaldAwOk  5A 
Ue.  150,  affirmed. 

(OfflciaL) 

Exceptions  from  supreme  Judicial  court, 
Knox  county. 

This  was  an  appeal  by  Charles  Sherer.  ad- 
ministrator of  the  goods  and  estate  of  Beuben 
Sherer.  from  a  decree  of  the  Judge  of  pro- 
bate for  the  county  of  Knox  authorising  Fred 
Sherer  to  commence  a  salt  on  Uie  probate 
bond  of  said  administrator  for  the  benefit  of 
said  estate. 

When  the  appeal  came  on  to  be  heard,  the 
presiding  Justice  ruled,  as  a  matter  of  law. 
that  Charles  Sherer,  the  administrator,  had  no 
right  to  appeal  from  the  decision  of  the  Judge 
of  probate  authorising  tbe  commencing  of  a 
suit  on  his  probate  bond,  under  any  drcum- 
stances,  or  upon  any  state  of  facts.  To  this 
mling  the  appellant,  (Carles  Sherer,  exc^iV 
ed.  OvOTUled. 

TbB  exceptions  present  only  the  legal  jjoopo- 
attion  aa  stated  In  the  ruling  of  ttie  court  nie 
facts  upon  which  the  appeal  was  based  are 
not  stated. 

The  material  portion  of  the  statute  (Rev. 
8t  c  68, 1 23)  under  vdilch  the  rl^t  appeal 
was  claimed  Is  as  follows: 

"Sec.  28.  The  supreme  Jndlcisl  court  is  the 
supreme  court  of  probate,  and  has  appellate 
Jurisdiction  In  an  matters  determinable  by  the 
several  Judges  of  probate;  and  any  person  ag- 
grieved I7  any  order,  sentence,  decree,  or  de- 
nial of  such  Judges,  except  tiie  appointment 
of  a  special  admtailstrator,  may  appeal  there- 
tnm  to  the  snprone  conrt  to  he  iwld  wtdin 
the  county,**  etc. 

Tbe  decree  of  the  Judge  of  probate  antiiorls- 
tag  tbe  commencemmt  of  a  suit  on  a  probate 
bond  is  by  vlrtne  of  the  prorlslons  of  Rev. 
St  e.  72, 1  lAy  which  reads  «a  firilows,  ss  fkr 
as  material: 
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"Bee.  16.  The  ]mlge  of  probate  may  oxpreea 
l7  anlliorlw  aaj  party  Intereited.  to  com- 
mence a  rait  on  a  probate  bond  for  the  bweflt 
of  the  eatate,  and  Bnch  ftnthorlty  ahan  be  a^ 

l^ied  ta  the  proceu." 

Argued  before  BMEBT,  HASKELU  WIS- 
WELL,  and  STBOUT,  JJ. 

O.  E.  and  A.  S.  Lfttlefleld,  for  appellant  1*^ 
M.  Staples,  for  appellee. 

BMEKY,  J.  Tfae  appellee  dtei  the  case  of 
Bnlflnch  t.  Inhabitants  of  Waldoboro,  64  Me. 
ISO,  as  conclusive  authority  against  the  claim 
of  an  administrator  to  appeal  from  a  decree 
ef  the  Judge  ttf  jffobate  allowing  an  action  in 
the  name  of  fiie  Judge  upon  the  bond  of  the 
adminlatratov.  The  appelant  orgee  that  the 
case  dted  was  dedded  adrerselr  to  the  ad- 
mlpiatrator  isk»  tide  ground  that  the  adminis- 
trator would  be  IndemnHled  by  the  coats  he 
would  recover  In  case  the  action  prored  to  be 
groundless.  He  furthw  urges  that  this 
ground  is  untenable,  since^  aa  he  says,  coats 
cannot  be  recoTered  I7  the  defondant  agahiat 
the  Judge,  or  any  one  clae,  bi  such  an  action, 
and  hence  that  the  decision  la  erroneoua,  and 
should  not  be  foUoired. 

It  may  not  be  amiss,  thmf  ore,  to  re-ex- 
amine upon  prtndple  the  qneation  nAetiier  an 
admhtifltrator  has  a  legal  right  to  appeal  from 
anCh  a  decree.  Only  persons  "aggrlered"  by  a 
decree  can  ^>peal  therefrom  (Rev.  8t  c.  68,  I 
28),  but  It  to  now  long  and  wdl  aettted  that 
a  peraim  ta  not  '^iggrieved,*'  in  the  statotory 
aatie  of  that  word,  unless  he  would  be  con- 
cluded by  tbe  decree  from  the  assertion  ot 
some  claim  of  peraonal  or  property  right.  The 
mere  fact  that  a  person  is  hurt  in  his  feel- 
ings, wounded  to  his  affections,  or  subjected 
to  InconTenlenee,  annoyance,  disetnnfort,  or 
even  expense,  hy  a  decree,  does  not  entitle 
him  to  appeal  trom  it,  aa  long  aa  he  Is  not 
thereby -concluded  from  asserting  or  defend- 
ing his  claims  of  personal  or  property  righto 
In  any  proper  court  Thus,  a  debtor  of  a  de- 
ceased p»son  cannot  appeal  ftom  the  appoint- 
ment of  a  parUcolar  person  as  administrator, 
notwithstanding  hia  argummt  that  the  per- 
son appointed  would  act  c^^readvely  towanta 
hiOL  Swan  V.  Plcquet  8  Pick.  448.  A  per- 
son claiming  property  under  a  gift  to  him 
causa  mortis  cannot  appeal  trom  a  decree 
charging  the  administrator  with'ttie  property, 
and  ordering  Its  dlatributlm  among  the  next 
ot  kin,  notwithstanding  the  argument  that 
such  decree  would  subject  him  to  the  annoy- 
ance and  expense  of  a  lawsuit  Lewta  v.  Bo- 
lltho,  6  aray,  187.  A  creditor  cannot  appeal 
from  a  decree  denytaig  a  petltlDn  fbr  license 
to  sell  real  estots  for  the  payment  of  debts, 
toou^  sndi  denial  may  compel  hfan  to  In- 
cur the  erpenae  of  an  action  and  levy,  Henry 
T.  Hatoy,  18  Qnj,  886.  ThB  stepmother  ot 
minor  children,  whose  parento  are  both  dead, 
cannot  upBtal  tnm  a  decree  app<^tbig  some 
other  perscm  as  guardian,  though  such  decree 
may  deprive  her  of  their  custody  and  oom- 


panionshlp.  Icwleas  r.  Beagan,  ISS  Haas. 
662.  Truatees  of  a  fond  bequeathed  to  a  mi- 
nor cannot  appeal  firom  a  decree  appointing  a. 
particular  person  as  guardian  for  the  minor, 
however  mudi  fliey  may  prefer  some  one 
dae,  or  even  no  guardian.  Detting  v.  Adams, 
84  He.  4L  A  Slater  to  a  person  of  unsound 
mind  cannot  ai^eal  from  a  decree  anwintlns 
aoma  otho-  p«son  to  be  the  guardian  of  her 
rdatlve,  unless  at  least  die  haa  an  interest  In 
the  estote  of  ha*  relative,  as  heir.  Brlsrd  v. 
Ooodale,  86  Me.  100,  28  AtL  046. 

Tested  1^.  the  rule  above  atated  and  Ulns- 
trated,  the  admlntotrator  to  thla  case  Is  not 
sggrleved  tqr,  and  cannot  appeal  from,  the 
decree  aDowiiig  a  suit  upon  his  bond.  He  is 
not  conduded  by  it  ttina  asscrtlug  or  defoid- 
ing  any  daim  of  personal  mt  propvty  right 
wifli  re^wct  to  flie  estote^  the  heirs,  I^tees, 
or  erediton.  It  does  not  wen  condude  him 
from  asking  the  court  to  allow  hbn  In  his  ac- 
count toe  expenses  of  the  suit  His  appeal, 
therefore,  waa  rightfully  diamlased.  The  can 
of  Bulflnch  T.  Inhabttanto  at  Waldobwa  la 
afflrmed. 

XKeptlons  ovwruled. 

«  ll«.llO 

WBABE  et  al.  v.  GBASB  et  at 

(Sopreme  Judicial  Court  of  S£aine.  Not.  2S> 
1890.) 

RIPABUH  RIQHTS— WATBRS-OBSTRUGTKm— 
PRBaORIPTIOM-^AHAOEB. 

1.  In  au  action  betwem  upper  and  lower  lipeii- 

an  proprieton  upon  the  same  stream,  the  plain- 
tiffa  being  the  lower  proprietors  and  the  defend- 
acts  the  upper  proprietors,  the  plaintiffa  claimed 
that  the  d^eoaanta  "unlawful^',  □aneceBaarilr. 
and  wilLfollr"  managed  the  gates  at  the  foot  of 
ChAB^B  pood,  which  empties  into  tlie  stream  in 
qneetion,  in  snch  manner  as  to  obstnict  the  nat- 
ural Qow  of  the  water  in  the  stream,  to  the  in- 
jnrr  of  the  plaistiffB.  Ttey  also  daimed  that 
they  themBelvee  had  tiie  right,  hjr  prescription 
or  contract,  to  control  these  gates,  and  that  the 
defendants  tmlawfuUjr  intafCred  with  the  exec- 
dse  of  this  right. 

Held,  that  the  platntlfEi  had  no  right  to  con- 
trol the  gates  at  the  foot  of  Chase's  pond,  and 
that  there  was  do  right  by  prescription,  because 
the  prior  use  of  the  gates  hy  the  defoidants* 
predecessors,  from  whiai  prescrip^tion  Is  daimed. 
was  matually  and  equally  beneSdal  to  the  ptain- 
tlSs,  as  well  as  the  defendants;  also,  that  there 
was  DO  sudi  right  by  contract,  because  an  ease- 
ment or  permanent  right  In  a  dam  or  water 
course  cannot  he  acquired  by  parol  agreement 

2.  Also,  that  the  plaintiffs  are  ratitled  to  the 
reaaonable  use  and  enjoyment  of  the  water  In 
the  stream,  and  to  the  natural  flow  thereof,  with- 
out obstruction  and  witboat  diminutioa,  subject 
only  to  Uie  reaaonable  and  proper  uae  or  deten- 
tion by  the  proprietors  above.  They  are  not  «i- 
titled  to  an  intnmittent  flow,  snch  as  mlfl^t  be 
created  by  using  Chase's  pond  as  a  reservoir, 
thonf^  sndi  a  flow  ml^t  be  more  useful. 

8.  The  defendants  did  not  show  that  thcr  had 
any  beneficial  use  for  the  waters  in  the  pono,  and 
admitted  that  on  several  occasions  they  let  the 
waters  out  of  the  pond  In  order  to  be  able  to 
make  repairs  upon  tne  dam  at  its  foot  and,  after 
completion  of  the  repairs,  dosed  tlie  gates  and  al- 
lowed the  pond  to  r^.  ffeU,  that  this  was  au 
obstruction  of  the  natural  flow,  and,  unless  Justi- 
fied, gives  the  plaintiffs  a  ligbt  to  recover  the 
daoaages  sustained  therehr> 
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^  BM,  tiiat  Ibe  teeti  ihown  br  dBfend- 
uiti  ire  not  a  Joatlficatlon,  and  that  therefore 
tht  Terdict,  so  far  aa  it  establishes  the  liaUOtr 
Ot  the  defendant!*  ihoold  not  be  diatorbed.  But 
Che  damacea  awarded  are  manif  eatl?  cxeeaslTe^ 

CTbe  plalntUh  are  «ititled  to  recoTer  dam- 
age* for  the  obatmctlon  or  detention  of  the  nat- 
ural flow'  only,— the  lame  flow  thejr  wonld  hare 
been  entitled  to  if  there  had  been  no  pond,  no 
dam,  and  no  gates.  BeU,  that  the  conmariMO, 
erideotly  adopted  by  the  jory.  between  the  flow 
in  1883  and  the  flow  during  the  years  for  which 
damages  are  claimed,  la  an  unfair  test,  for  in 
18S3  the  plaintiffs  were  getting  the  benefit  of  an 
intermittent  flow,  which  was  more  natfol,  and 
more  than  they  coold  ksally  exact 

(OffidaL) 

On  motion  for  new  trial,  from  supreme  Ju* 
dldal  court,  Ywfc  county. 

Action  by  John  K.  Weare  and  othera 
sgmlnat  Jotlab  Cbaae  and  others.  Verdict  for 
platatliB^  and  defendants  more ,  for  a  new 
trlaL  Motion  sustained.'  and  retdict  set  adds 
as  to  damages. 

This  was  an  action  to  recorer  damages  for 
obetmctlng  and  detaining  water  from  the 
plaintiffs'  mill,  on  Cape  Neddick  rirer,  in  the 
town  of  York,  from  the  Ist  day  of  January, 
1801,  to  the  spring  of  1896. 

The  plaintiffs  alleged  that  dnrli«  tbe  period 
complained  of  the  defendants  oIiBtructed  and 
Impeded  tbe  natural  flow  of  water  by  raising 
the  gates  and  draining  the  pond  In  the  fall, 
then  shutting  them  down  and  keeping  them 
closed  until  the  spring  rains,  then  raising 
them  and  draining  the  pond.  and.  when  the 
pond  was  empty,  keyring  them  dosed  until 
the  fail. 

The  jury  returned  a  verdict  of  $3,486,  and 
the  case  came  before  the  law  court  on  a  mo- 
tion for  a  new  trial,  as  against  eviHeaea,  and 
because  the  damages  are  excessive. 

Argued  before  EMBRY,  HASKELL,  WIS- 
WBLI^  STBOUT.  BAVAOB.  and  FOGLBB, 
33. 

3,  a  Stewart,  B.  F.  Hamilton,  and  B.  F. 
OleaTes,  for  plaintiffs.  Geo.  F.  &  Leroy  Ha- 
IsT,  Cor  dafendanti. 

SAVAGB,  J.  The  plaintiffs  aUege,  In  snb- 
stance,  that  they  are  the  owners  and  operators 
of  a  mill  privilege  and  sawmill  on  Cape  Ned- 
dick  river,  in  York,  and  as  such,  during  the 
six  years  prior  to  the  date  of  their  writ.  De- 
cember 21,  1806.  were  entitted  to  the  natural 
flow  of  the  water  from  CSiase's  paid,  down 
tbe  river,  to  and  past  their  mlU  and  privilege; 
that  the  defendants  during  that  period  owned 
and  controlled  certain  dams  and  gates  at  the 
outlet  of  Chase's  pond;  that  the  defradants  In 
each  of  tiie  six  years  "unlawfully,  unneces- 
sarily, and  wiUfnlly"  raised  the  gates  to  the 
dam  at  the  foot  of  the  pond,  and  permitted 
large  quantities  of  water  to  run  out,  and  aft- 
erwards In  each  year  "unlawfully,  unneces- 
•arlly,  and  willfully"  closed  tbe  gates,  and  so 
obstructed  the  flow  of  water,  or  retained  It, 
that  none  came  from  the  pond,  down  tin 
river,  to  tiielr  mill,  during  certain  months  In 
year;  and  that  by  reason  of  the  alleged 


unlawful  acts  of  the  defendants  tbe  plaintiffs 
were  deprived  of  the  use  of  their  mill  and 
privilege.  It  Is  aleo  alleged  that  ttie  plalntUEi, 
by  contract  with  the  dtfendant^  predecewsr 
in  title,  acquired  the  right  to  tiie  exelnalvo 
control  of  the  dam  and  gates  at  the  ootiet  of 
Chase's  pond.  "In  r^ard  to  tiie  supply  from 
the  pond  of  the  natural  flow  of  the  waters 
thereof  down  the  river  to  and  past  plalntUV 
mill  and  privUegi^  for  the  purpose  of  supply- 
ing power  therefor."  It  Is  not  alibied  that 
the  defendants'  dam  and  gates  at  the  foot  of 
the  pond  are  of  themselves  an  unlawful  ob- 
struction to  the  flow  of  tbe  wa^  ^m  tbe 
pond.  Tbe  ctHuplalnt  of  the  plaintiffs  goes, 
,rather.  to  the  manner  In  which  the  defendants 
have  managed  and  operated  the  dam  and 
gates,  and  to  the  refusal  of  tbe  deCmdants  to 
permit  the  plalntlffa  to  manage  and  c^toate 
them,  as  they  claim  they  have  a  right  to  do^ 
by  contract  And.  furthermore.  It  Is  not  dalm- 
ed  tiiat  Injury  waa  done  by  an  overflow  of 
water  caused  by  unlawfully  opening  the  dam 
or  gates,  bnt,  rather,  by  retaining  tte  water 
at  times  and  under  circumstances  when  the 
plaintiffs  say  tiiey  vers  entitied  to  It 

Tbe  caae  presents  a.  controversy  between 
QVPor  and  lower  riparian  proprietors  npcoi  tbe 
same  stream;  tiie  plalntifCi  being  tiie  lover 
proprietors,  uid  tbe  defmdants  the  upper  pro- 
prietors Tbe  following  facts  may  be  regard- 
ed as  estaUlabed  by  tiie  evidence:  The  re- 
qwctive  mill  jHivUeges  of  the  parties  ue 
about  a  nUleand  a  half  apart  on  Cape  Neddick 
river.  Both  parties  show  title  by  mesne  con- 
veyances from  the  town  of  York,— the  plaln- 
tiCb,  by  grant  In  1786;  the  defendants,  by  grant 
In  1702.  It  does  not  appear  when  dama  were 
first  erected  or  mlllf  first  buUt  iqxm  either 
privilege,  bi  1811  there  were  a  saw  mill,  a 
grist  miU.  and  a  fulling  mill  at  the  plaintiff^ 
privily.  At  the  same  time  there  were  a 
grist  mill  and  a  fulling  mill  at  tiie  defaidants' 
privilege,  nie  plaintifh'  privily  has  been 
used  for  mill  purposes  all  (tf  tiie  time  since 
1811  to  tbe  present  time.  At  the  defendants* 
privilege  a  woolen  factory  was  erected  in 
1S45  In  phtce  of  the  fuUlng  mlU,  and  in  1866  ' 
the  grist  mill  was  abandoned.  Up  to  1866 
the  mills  on  defendants'  mill  privilege  were 
operated  by  power  created  iSy  a  dam  at  tbe 
foot  of  a  small  pond  below  Chase's  pond,  and 
daring  all  the  time  from  1841  to  1866  Chase's 
pond  was  used  solely  as  a  storage  or  reservoir 
pond.  At  Its  outiet  there  was  a  dam  owned 
and  controlled  by  the  predecessors  of  the  de- 
fendants. Over  this  dam,  or  through  Its  gates, 
water  fell  dlrectiy  Into  the  small  pond  which 
furnished  power  to  the  mills  on  defendants' 
privilege.  In  1866  the  dam  at  the  foot  of  tbe 
llttie  pond  was  abandoned,  and  power  was 
supplied  to  the  woolen  mlU  there  by  water 
conducted  through  a  penstock  running  from 
the  gato  In  tbe  dam  at  the  foot  of  Chase's 
pond  dlrectiy  to  the  mlU  wheels.  So  It  re- 
mained until  1881,  when  the  woolen  foctory 
was  burned.  Since  that  time  there  has  been 
no  mill  of  any  kind  on  defendants'  privilege. 
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or  at  llie  foot  of  01uue*i  pond.  Nor  did  the 
defendants  make  any  beneficial  or  profitable 
nte  of  tbe  water  tband  ttte  dam,  anta  the 
vrlng  of  1806,  wben,  in  aome  way  not  d!f- 
dooed  by  Qw  orldKice,  Uie  Tork  Sbore  Water 
Company  came  Into  poasestioi  of  tbe  dam, 
and  naed  tbe  ttaxeA  waters  of  Chase'a  pond. 

Down  to  1881  tbe  defendants'  predecesBora 
controlled  tbe  stored  waters  In  Ghase'fl  pond, 
by  raising  and  lowaing  tbe  gates  to  nilt  thdr 
own  convenience.  It  to  in  erldence  that  dnr^ 
Ing  moat  seasons  of  the  year,  by  openli^  the 
gates  at  tbe  foot  of  Chase'a  pond  In  the  morn- 
ing ai^  clodng  them  at  night,  that  pond 
would  fUl  np  at  nli^t  substantially  what  it 
had  lost  daring  the  day.  In  this  way  Ibe  mllla* 
on  defendants'  prtrll^  were  operated  a  large 
portion  of  the  time,  except  In  seasons  of 
dronght  Bnt  It  Is  evident  tbat,  by  the  man- 
agement of  tiie  dam  and  i^tes  in  the  mannw 
w6  have  described,  the  mills  pUiIntlfra* 
privilege  were  equally  benefited.  They  got 
tiie  use  (tf  the  stored  water  after  it  bad  been 
used  by  defoidanti^  mm.  and  they  got  It  dmv 
ing  tbe  same  seasons  and  for  the  same  length 
of  time,  and  were  tlia«by  enabled  to  make  a 
profitable  use  of  their  mill  for  a  longer  time 
during  each  year  tban.tiiey  otherwise  coold 
have  done. 

After  defendanti^  woolen  mill  was  burned, 
In  1881,  the  plaintiffs  were  permitted  hy  the 
defendants,  tcec  several  years,  to  control  the 
waters  to  suit  themselves;  and  thus  far  no 
complaint  i>  made.  From  and  Etta  188B 
tbe  defendants  resumed  exclusive  control  of 
the  dam  and  gates;  and  it  Is  dalmed  by  the 
plaintiffs  that  they  arbitrarily,  capriciously, 
and  wantonly  opened  the  gates,  and  permit- 
ted pbndfola  of  water  to  escape,  and  tbesi 
closed  them,  and  permitted  no  water  to  mn 
nntn  the  pond  filled,  dnring  which  periods 
of  days,  or  even  months,  elapsed. 

The  defendante  admit  that  they  stmieflmM 
raised  the  gates  In  Creshet  times,  for  the  sake 
of  safety,  but  say  that  they  closed  fliem  as 
soon  as  Uie  danger  was  over.  They  also  ad- 
mit that  th^  drained  the  pond  on  several 
occasions,  fbr  the  purpose  of  rebuilding  or  re- 
pairing the  dam,  and  then  left  tbe  gates  shut 
until  the  pond  filled.  Otherwise,  ttiey  say 
that  they  have  not  meddled  with  the  gates, 
except  when  reqnested  by  the  i^ntiffs. 

At  the  outset,  we  may  say  that  the  plabt- 
tlffa  fan  to  show  any  ri^t  in  themselves  to 
control  or  manage  the  dam  or  gates  at  Cbaa^i 
pond,  either  1^  prescription  or  contract  Such 
an  easement  will  not  arise  by  prescription  in 
favor  of  the  plaintiffs  and  against  the  de- 
fendants, In  a  case  like  this,  where  the  de- 
fendante exercised  the  ac^  control  and  man- 
agement, and  where  the  use  was  mutual  and 
eqtnally  beneficial  to  both  parties.  Nor  Is 
tiiere  any  evidence  of  a  valid  contract  by 
which  tbe  plaintiffs  would  be  entitled  to  con- 
trol and  manage  the  dam  and  stored  waters. 
The  plalntlfh  Introduced  testlmoiv  to  tbe 
affect  that  after  the  woolen  mill  was  burned, 
and  priw  to  188S,  the  tbeo  ownw  of  the  dam 


agreed  that  the  plaintiffs  ml^  manage  and 
control  the  waters  If  they  would  make  the 
necessary  reitalrs.  This  was  denied  by  tbe 
defendants.  Bat,  assuming  it  to  be  true,  It 
only  tends  to  prove  an  oral  license,  temporary 
and  revocabtew  No  easement  or  permanent 
ri^  In  a  dam  or  water  coarse  esn  be  ac- 
quired 1^  parol  agreement  Pitman  v.  Poor, 
38  Me  287;  Moulton  v.  Faught  41  Ue.  SOB; 
Cook  V.  Steams^  11  Bfasa.  588.  And  not  only 
was  there  no  binding  contract  or  grant  in  this 
cas^  but  the  conduct  of  tbe  partiea  ahows 
tbat  they  did  not  so  understand  It  The  con- 
trol which  the  plaintiffs  exercised  between 
1881  and  1886  was,  we  think,  understood  to 
be  i)ermis8lve  only. 

The  plaintiffs,  therefore,  as  lower  ri^tarlan 
proprietors,  were  enttUed  to  the  reasonable 
use  and  enjoyment  of  the  wattt  in  Cape  Ned- 
dlck  river,  and  to  the  natural  flow  of  the 
stream,  without  obstruction  and  without  dlib- 
inutlon,  nihject  only  to  tbe  reasonable  and 
proper  use  w  detention  by  the  pn^rietwa 
above.  X*billips  v.  Sherman,  64  Me.  171.  Bnt 
It  should  be  observed  tbat  tiiey  were  entitled 
only  to  the  natural  flow,  not  to  an  intermit- 
tent flow.  Hamor  v.  Water  Co,  82  Me.  364, 
42  Atl.  790.  It  is  true  that  Improvemente 
made  by  the  proprietor  above  inure  to  the 
benefit  of  those  b^w.  If  by  such  Improve- 
mente the  lower  iffoprietm  geto  a  ibore  use- 
ful fiow  tiian  the  natnral  flow  would  be,  he 
Is  entitled  to  It  Bat  he  is  not  entitled  to 
stored  waters,  aa  such;  nor  has  he  tbe  right 
to  let  them  down  Intermlttoitily  and  Irregular- 
ly, to  suit  his  own  convoilenee.  And  this  la 
true,  whether  fliere  be  a  dam  or  not  the 
natural  flow  Is  ^esumptlvely  the  same  with 
a  dam  as  without  a  dam,— no  more,  no  less. 
Hamor    Watw  Co.,  svpra. 

The  defendante  adndt  that  tbey  Interrupted 
the  natnral  flow  frmn  the  pond;  that  having 
drained  the  pond  on  several  occaalons,  the; 
closed  the  gates, .  and  therehr  stopped  tbe 
flow;  and  they  claim  that  such  detention  was 
reasonable  and  necessary.  W^  they  Justl- 
fled?  It  te  undoubtedly  the  law,  not  only  that 
tiw  Upper  riparian  proprietor  has  the  right  to 
the  use  of  the  waters  aa  they  pass  over  bl6 
land,  but  tbat  a  min  owner  may,  undtt  aome 
drcumstences,  detain  the  waters  for  a  rea- 
sonable time,  and  to  a  reasonable  extent 
Gould,  Waten.  |  218. 

It  is  unnecessary,  liowever,  to  diseass  tills 
feature  further.  The  defendante  were  not 
mill  owners  at  the  times  complained  of;  nor 
had  they,,  so  tax  as  appears,  any  bowfldal 
use  for  the  mters.  Nor  are  we  called  upon 
to  dedde  whether  the  defendante  had  a  rl^t 
to  continue  their  dam  or  repair  It  after  their 
mills  were  burned,  when  they  no  longer  had 
any  use  for  the  power  created  by  the  dam. 

As  the  plalntlfb  In  tteir  writ  make  no  com- 
plaint of  the  existence  or  maintenance  of  the 
dam,  we  may  assume  that  the  defendants,  by 
grant  prescription,  or  otiterwlse,  had  a  right 
to  maintain  It  there,  although  they  have  bad 
no  mm  since  18SL  Bnt  even  as  dam  pwnen, 
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and  having  the  right  to  maintain  and  repair 
their  Ham,  the  defendants  could  not  wantonly 
or  caprtclonaly  or  unnec^sarlly  detain  the  wa- 
ters, without  becraning'  UaUe  to  those  Injured 
thereby.  If  they  did  so,  the  plaintiffs,  If  In- 
Jnredf  are  entitled  to  recover  damages  for 
such  detention;  for  the  defendants,  so  far  as 
they  undertook  to  manage  or  control  the  flow 
of  the  water,  were  limited  to  a  reasonable  use 
or  detention.  So,  If  the  defendants  rebuilt  or 
repaired  the  dam  when  not  reasonably  neces- 
sary, or  at  an  Improper  season,  or  In  an  Im- 
proper manner,  and  thereby  the  natural  flow 
was  detained,  to  the  Injury  of  the  plaintiffs, 
the  plaintiffs  are  entitied  to  a  remedy. 

And,  If  water  was  detained  by  the  process 
of  building  or  repairing,  was  It  necessary  or 
was  It  reasonable?  Now,  the  defendants  ad- 
mit that  when  the  repairs  were  completed, 
and  the  dam  made  tight,  they  closed  the  gates. 
Thus,  from  that  time  on,  at  least,  they  clear- 
ly obstructed  the  natural  flow.  Was  this  rea- 
sonable? We  think  not  The  defendants  had 
no  beneficial  use  for  the  watera  stored.  They 
had  no  mill.  One  of  them  testifles  that  the 
ol^ect  in  keeping  up  the  dam  was  to  have 
water  In  the  pond  In  summer  time,  for  per- 
sonal pleasure,'  and  "to  maintain  our  right  to 
the  water,"  onr  right  "to  maintain  a  dam." 
Sordy  such  reasons  do  not  justify  shutting 
off  the  natural  flow  from  the  mill  owners  be- 
low. Such  rights  as  the  defendants  had 
should  hare  been  exercised  with  reference  to 
the  surrounding  conditions,  to  the  size  and 
character  of  the  stream,  and  the  uses  which 
the  {dalntUFs  were  entitled  to  make  of  the  wa- 
ter. When  the  defendants  completed  their  re- 
pairs, under  such  circumstances,  they  should 
have  allowed  the  natural  flow  to  proceed  from 
that  time  on.  The  pond  would  easily  have 
filled  at  freshet  periods,  had  it  been  necessary 
that  It  should  be  filled.  The  defendants 
seemed  to  assume  that  they  had  a  right  to  do 
with  the  dam  and  waters  as  they  pleased. 
In  that  they  were  In  error.  In  fact,  their 
learned  counsel  now  makes  no  such  claim. 

The  justification  offered  by  the  defendants 
therefore  falls.  The  result  Is  the  same,  In 
this  case,  whether  the  defendants  had  no 
rlghjt  to  do  the  acts  complained  of,  or  whether 
they  did  them  In  an  unreasonable  manner. 
The  latter  Is  what  Is  complained  of  by  the 
plaintiffs,  and  their  contention  Is  sustained  up- 
on ttie  defendants'  own  showing. 

For  these  reasons,  we  think  the  verdict  e«- 
taUlshlng  the  liability  of  the  defendants 
should  not,  in  so  far,  be  disturbed.  But  the 
damages  are  manifestly  excessive.  The  plain- 
tiffs arrive  at  the  amount  which  they  claim 
by  comparing  their  net  pn^ts  In  1888  with 
the  net  profits  since  the  defendants  Intermed- 
dled with  the  natural  fiow.  .In  1883  the  net 
profits  were  $500,  says  one;  $600,  says  the 
seomd;  $666,  says  the  third.  Since  1890  they 
have  been  nothing.  The  Jury  seem  to  have 
adopted  substantially  the  plaintiffs*  method 
of  computation.  The  verdict  was  for  $3,486, 
which  averages  $581  for  esch  year  covered  by 


the  jidalntlffs*  wilt.  But  to  compare  profits 
from  1891  to  1806.  Inclusive,  with  the  profits 
In  1883,  is  not  just.  It  Is  not  a  fair  test  In 
1883  the  [Aalntlffs,  by  permission  of  the  de- 
fendants, were  hoisting  and  lowering  the 
gates  at  the  dam  at  Chase's  pond  as  they 
pleased.  They  were  getting  better  than  the 
natural  flow  of  the  water.  They  were  get- 
ting such  an  Intermittent  flow  as  enabled 
them  to  operate  their  mills  at  times  when  they 
could  not  otherwise  have  done  so.  They  arsf 
entitled  to  damages  only  for  the  unreasonable 
obstruction  to  the  natural  fiow.  Moreover, 
the  testimony  for  the  plaintiffs  shows  that 
during  the  first  two  years  after  the  defend- 
ants rebuilt  the  dam  In  1889,  th^  got  "nearly 
the  natural  fiow."  This  period  includes  some 
portion  of  the  six  years  covered  by  the  writ 
The  case  diows  that  the  Tork  Shore  Water 
Company  took  possession  of  the  dam  In  the 
spring  of  1890.  This  also  shortens  the  six- 
year  period. 

The  case  must  go  back  to  be  heard  again 
In  damages  only.  McKay  r.  Dredging  Co.,  98 
Me.  201.  44  Atl.  614. 

Motion  sustained. 

Verdict  set  aside  as  to  damages  only. 


(«  Ha.  M9> 
TUTTLB  T.  FLETCHER  ct  aL 

(Supreme  Judicial  Court  of  Mahie.  Not.  SS, 
18D0.) 

INSOLVBNCT— APPEAIWURISDICnOH— 
TIHB  OF  TAKING. 

1.  An  appeal  in  insolvency  is  not  an  "acUoD," 
within  Bev.  St  c.  82,  {  1,  or  role  2  of  this  coort. 

2.  'He  supreme  judicial  court  takes  Jorisdic- 
tloD  of  appeals  from  decrees  of  judges  ot  Insol- 
▼encT  by  force  of  Rev.  St.  c.  70,  f  12,  and  sudi 
appeals  are  to  "be  taken  to  the  supreme  Judicial 
court  next  to  be  held  within  and  for  the  county 
where  the  proceedings  are  p«iding." 

3.  Held,  tnat  such  apneais,  to  be  effective,  must 
be  taken  and  prosecnted  as  provided  by  the  stat- 
ute. 

4.  An  iDsolToit  debtor  appealed  from  a  decree 
of  the  ioaolTent  court  annulling  a  discbarge  pre- 
viously granted  to  him,  to  the  following  term  of 
the  supreme  }udidial  conrt  He  did  not  enter  his 
appeal,  nor  me  a  certified  covf  of  the  iqipllcation 
for  annulment  on  the  first  day  of  that  term,  as 
required  by  Rev.  St  c.  70,  H  1%  49,  but  on  the 
fourteenth  day  of  the  term  asked  leave  to  enter 
his  appeal,  which  was  granted.  Feld,  that  the 
appellate  court  did  not  nave  authority  to  allow 
the  appeal  to  be  entered  after  tiie  first  day  of  the 
term. 

(OfficiaU 

Appeal  from  supreme  judicial  court  Somer- 
set county. 

Action  by  Fred  TntUe  against  Oeorge  H. 
Fletcher  and  others.  From  a  decree  of  the 
court  of  Insolvency  annulling  a  discharge  In 
Insolvency  granted  to  said  TntUe  he  appeals, 
and  from  an  order  granting  the  same  defend- 
ants took  exceptions.  BxcepUons  sustained, 
and  entry  of  appeal  disallowed. 

On  July  15,  1891,  the  plaintiff,  i'utUe,  filed 
In  the  Insolvency  conrt  for  Somerset  county 
his  voluntary  petition  in  insolvency,  and  on 
the  same  d^  was  by  the  Judge  ot  said  court 
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dnly^  adjadged  and  decreed  to  be  an  InscdTttt 
dd>tor,  and,  after  dne  proceedings  had.  waa  on 
/uly  10.  1885.  by  said  Judge,  granted  a  dis- 
charge In  due  form  from  all  his  debts  prova- 
ble In  insolrency. 

At  the  time  of  filing  the  petition  In  tnsol- 
rency  and  granting  said  discharge,  the  defend- 
ants Fletcher  ft  Co.  were,  and  ever  since  hare 
been,  creditors  of  said  Tnttle.  secured  In  part 
only  by  a  real-estate  mortgage  worth  much 
less  than  the  amount  of  his  Indebtedness.  Said 
Indebtedness,  or  the  balance  above  the  se- 
curity, was  provable  against  said  Tottle  In 
Inaolvency. 

Fletchor  ft  Go.  did  not  prove  tbelr  debt, 
any  part  thereof,  against  Tnttle  In  Insolvency, 
and  took  no  part  whatever  In  said  insolvency 
proceedings. 

•  Within  two  years  from  tbe  granting  said 
discharge,  to  wit,  on  Blay  8,  188T,  Fletdier  ft 
Co.  filed  In  said  court  of  Insdvency  their  peti- 
tion and  ai^llcatlon  to  have  said  discharge 
In  insolvency  annulled,  on  tbe  ground  fliat  It 
was  fraudulently  obtained,  and  for  reasons 
that  were  unknown  to  tbem  at  tba  time  the 
disdiarge  ms  granted. 

Notice  was  ordered  and  given  vptm  nld  ap- 
plication, and  ^ttle  duly  appeared  and  an- 
swered thmto.  The  judge  of  tiie  coort  of 
insolvency  fully  beard  Oie  aald  Fleti^erB  and 
TutUe.  and  considered  the  evidence,  and  on 
the  leth  di^  of  May,  1898^  duly  ordered,  ad- 
judged, and  decreed  that  the  said  dlsduuge 
in  Insolvency  be  annulled  as  prayed  tor;  from 
which  decree  said  Tnttle  appealed,  on  May  17, 
1888,  to  the  September  term,  IseSi  of  tbe  su- 
preme Judldal  court  for  said  county.  Said 
notice  of  appeid  waa  seasonably  served  i^cm 
the  aald  petitioners.  Tuttle  did  not  enter  hii 
appeal,  or  a  cc^  of  the  application  to  have 
said  dUKdiarge  annulled,  on  the  first  day  of 
said  September  term  of  the  appellate  court, 
but  on  October  D,  1886^  behig  the  fourteen^ 
day  of  said  September  term  of  said  appellate 
court  filed  a  motion  to  then  enter  his  said 
appeal,  which  motion  the  presiding  Justice 
granted,  and  allowed  Tuttle  to  enter  bis  ap- 
peal on  the  fourteenth  day  of  said  term  as  of 
the  first  day  of  said  term. 

No  further  proceedings  were  had  la  the 
court  below  between  the  20th  of  September, 
1998,  and  the  5th  day  of  October,  1886. 

To  these  ml  lugs  of  tbe  court  the  defendants 
took  eneptlons.   

Ai^ed  beftne  IDHSOtT,  HASKELL, 
BTROUT,  SAYAOB).  and  FOOLBB,  JJ. 

A.  K.  Butler,  for  plalutUL  Geo.  W.  Qowex, 
tot  defendants: 

STROtJT.  J.  On  petition  of  Fletcher  ft 
Co.,  as  creditors  of  Tuttie,  the  court  of  ln> 
solvency,  on  May  16,  1888,  decreed  the  an- 
nulment of  a  discharge  previously  granted  to 
Tuttle.  From  the  decree  Tuttie  appealed  to 
the  following  September  term  of  the  supreme 
Judicial  court.  He  did  not  enter  his  appeal, 
nor  file  a  certified  copy  of  tlie  application  for 


annulment  on  tbe  first  day  ct  tiiat  term,  as  re- 
quired by  Rev.  at  e.  7<K  U  t2,  4A,  Onthe 
fourteenth  day  of  the  term  be  sAed  leave  to 
enter  the  appeal  as  of  tbe  first  day,  which  was 
granted.  Exception  was  taken  to  this  order. 
The  qnestloD  Is,  was  tiie  presiding  Justice  mn- 
thorlEcd  to  allow  the  oitry  after  the  first  day 
of  the  term? 

An  appeal  In  insolvency  is  not  *^  actkm," 
within  Bev.  St  e.  82,  |  1,  or  mle  3  ot  tbte 
court  Mllliken  r.  Morer»  86  Me.  MO,  2T  A.tl. 
188.  Kor  does  It  vacate  the  decree  appealed 
from,  as  Is  the  usual  effect  in  other  cases. 
This  tesolts  from  the  peculiar  provlslaia  of 
section  12  of  tbe  Inaolvency  law.  That  section 
provides  that  "no  appeal  la  Insolvency  lies  In 
any  case  •  •  •  unless  si>eGlaIly  provMed 
fbr"  In  tbe  insolvency  law.  It  follows  that 
such  appeals,  to  be  effective,  most  be  taken 
and  prosecuted  u  pnirtded  by  that  a.et  No 
latitude  or  discretion  Is  given  to  the  court  1^ 
the  act  Section  48  of  the  Insolvency  law, 
autborialng  tbe  proceeding  tta  annulment  of 
a  discbarge,  provides  for  an  ajfffeal  to  ttie  su- 
preme Judicial  court  next  to  be  held  In  the 
same  county,  "to  be  taken,  heard  and  deter- 
mtaied  as  provided  In  section  12.**  That  aee- 
tlon  provides  that  the  ajKieal  Sbsn  be  takea 
to  the  next  term  of  tbe  court,  and  directs  the 
pvocedure  with  a  view  to  expedition.  It  thai 
provides;  **But  If  the  appellant  in  writing 
waives  his  appeal  b^Me  the  mtry  thereof, 
or  falls  to  enter  the  same  on  tbe  first  day  of 
the  term  to  which  swdt  appeal  is  taken,  pro- 
ceedings may  be  had  in  the  insolvency  court 
as  if  no  appeal  had  been  takoL" 

This  provldon  Ilmlto  tbe  appeDant's  right 
to  prosecute  hla  iqtpeal  to  tbe  condition  that 
he  abaU  enter  It  on  the  first  day  of  tite  tmm. 
It  Is  not  effectual  otherwise.  Hie  mtcj  9^ 
fects  the  appeal,— Is  an  dement  In  tt.  Unless 
so  perfected,  there  Is  no  legal  appeal,  and  the 
decree  of  tbe  insolvency  court  stands. 

Expedition  In  dodng  Instdven^  ^oceed- 
Ings  Is  a  leading  feature  In  the  law.  To  this 
end,  section  12  jnrovldes  that  ^ipeals  may  be 
heard  by  tiie  court,  or  a  single  Justice  to  vaca- 
tion, and,  if  exceptions  are  taken,  sranmary 
proceedings  for  their  disposition  are  provid- 
ed. The  time  for  appearance,  or  for  doing 
certain  acte,  or  claiming  certato  rights,  as 
fixed  by  statute  or  order  of  the  Judge,  be- 
comes material.  Thus,  a  creditor  la  allowed 
to  appear  at  the  time  assigned  by  tbe  Judge 
fw  hearing  a  del>tor's  petition  tor  discharge, 
and  oppose  it  But  If  he  does  not  appear  at 
that  time,  he  has  lost  his  right  to  oppose.  In 
re  Bntterfield,  80  Me.  686. 

So,  here,  the  statute  makes  the  time  of  tbe 
entry  of  an  appeal  (tbe  first  day  of  the  term) 
material.  If  not  so  entered,  the  appeal  is 
gone.  No  power  Is  given  the  court  to  oitend 
tbe  time  or  relieve  against  carelessnedu  or  ac- 
cident Such  entry  is  a  condition  precedent 
to  tbe  prosecution  of  the  appeal  In  the  ap- 
pellate court  It  cannot  be  entered  at  a  sub- 
seQuent  day  of  the  tenn»  nor  at  a  snbsequait 
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term,  for  uxj  cause.  Falmer  r..  Dayton,  4 
ODBh.  270. 

That  the  tegbHatoie  Intoided  the  prorlalon 
for  entry  on  the  flnt  day  vt  ttie  term  to  be 
ImperatlTe  ti  aroarent  when  It  la  hoi  that 
aerlooa  compUcatlona  might  axlie  It  the  entry 
was  permitted  at  a  later  day.  Section  2S  of 
the  insolTent  law,  relative  to  proof  of  claims 
against  the  estate,  glres  an  appeal  to  the 
claimant  or  aastgnee  fvom  the  dedslon  of  th9 
iudge  allowing  or  rejecting  a  claim,  the  ap> 
peal  to  be  governed  by  section  12,  which  pro- 
Tides  for  entry  on  the  first  day  of  tibe  term, 
and,  if  not  so  entered,  the  proceedings  In  Qie 
Insolvency  court  to  go  on  as  If  no  appeal  bad 
been  taken.   If  the  Is  allowed  by  the 

Judge,  and  fiie  assignee  appeals,  bnt  falls  to 
ator  bis  v>peal  on  flw  first  day,  the  In* 
solvency  court  may  order  distribution  of  as. 
sets  among  the  creditors,  Including  this  con- 
tested claim,  which  may  be  paid  by  the  as- 
signee, and  later  the  ^tpellate  court  may  re* 
Ject  tbe  dalm.  Or  If  the  claim  Is  rejected 
by  the  Insolvency  court,  and  tiie  credltw  ap- 
peals, and  neglects  to  enter  bis  appeal  on  ttie 
first  day,  the  estate  may  be  distributed  In  the 
Insolvency  court  among  the  (^editors,  ndu- 
sive  of  the  teijeeted  claim,  and.  If  tbe  appe- 
late court  allom  the  dalm,  there  may  be  no 
unexpended  aassto  to  ajwlr  to  It. 

TliQse.  complications  are  avoided  by  hold- 
ing, as  we  do,  that  tbe  an>eal  must  be  enter- 
ed on  the  first  day  of  the  term  of  the  appel- 
late court,  and  that  there  Is  no  power  In  tbe 
court  to  itermit  an  entry  at  a  later  day. 

Sxce^ptlons  snstaiQpd- 

Bntry  of  appeal  dlaaUowed. 


(»  He  SS) 

SMITH  V.  SUITB  et  al. 

Qfaprenw  Jodldal  Goart  of  Maine.  Kor'.  28, 
1890.) 

PARTNBRSmP— DISSOLUTION— SXGBPTIONB. 

1.  If  partiei  woDld  obtain  any  benefit  from 
their  eueptions.  it  Is  incnmbent  upon  them  to  set 
fortti  enough  in  tiielr  bill  of  exceptions,  so  that 
the  court  maj  determine  ttiat  the  points  raised 
are  material,  and  that  ttie  tDStrnctions  are  both 
erroneons  and  barmfal.  The  conrt  will  not  traTel 
out  of  tbe  record  to  imagine  the  ilia  that  iitiganta 
are  heir  to. 

2.  A  reqnested  Instrnction  to  the  Jnry  that 
'the  enudoyment  of  a  relative  by  one  partner,  at 
an  exorbitant  price,  witbont  tiie  knowledge  or 
consent  at  the  other  partner,  does  not  bind  the 
firm,"  waa  refosed  b^  the  presiding  joetice,  who 
Instrocted  the  Jdit  that  the  employment  must  be 
in  good  faith.  Nothing  appeared  in  the  case  to 
dww  apoQ  what  grooDd  mis  reqaeat  for  inatrae- 
tion  was  made,  except  the  fact  tliat  by  the  con- 
tract the  person  employed  was  to  receive  f  76  per 
month.   MM,  that  the  inatmction  was  correct. 

3.  In  an  action  the  plaiDtiff  to  recoTer  pay 
for  aerrioes  rendered  to  tiie  defendant!  aa  co- 
partners, defmdants  claimed  that  ttie  co-part- 
nership waa  diaaolved  by  the  giving  of  a  "tmst 
BortgHg^  by  one  partner,  SmithTwithont  the 
knowledge  or  consent  of  the  other,  WlUiain^  and 
tiiat  Smlui  cfKild  not  thereafter  oivlQy  tiw  flsln- 
tiff  on  the  credit  of  the  flrm. 

Inssmaeh  as  it  did  not  aniear  ^t  tiw 
*irast  mortgage"  waa  a  conveyance  oi  all  tiie 


property  of  the  firm,  or  tiiat  the  trostees  aeeent- 
ed  the  trost  or  acted  as  trustees,  or  that  tlie 
plaintiff,  who  was  thai,  and  for  a  long  time  bad 
been,  under  contract  ruations  with  the  defend- 
ants aa  a  co-partnerahlp,  bad  notice  of  any  disso- 
lution of  the  firm  by  any  method  wtuitever,  it  was 
held  that  the  Inatntetlons  given  or  refused,  toucfa- 
Ing  the  dissolution  of  tiie  eo-partoershipb  based 
upon  the  theo^  tiiat  tiie  trost  mortgage  ueame 
effective,  and  uiat  the  plaintiff  might  be  affected 
therel^,  Iiecame  immaterial. 

4.  If  tbe  trostees  did  not  accept  the  trast  tbe 
Instrmnmt  was  of  no  effect;  ana  If  the  ptaintlfl 
had  no  notice,  be  was  not  aftectaa  In  any  event. 

(Official.) 

Bxceptiona  from  supreme  Judicial  court,  Pls- 
cateqnJs  county. 

Action  by  ^VraUam  M.  Smitb  against  Charles 
O.  tenlth  and  another.  Verdict  for  plalntlfl. 
DeCmdanti  eoccttpt,  and  move  tot  a  new  triaL 
Overruled. 

This  was  an  action  of  aasnmpsit  upon  an  ac- 
count annexed,  brought  by  the  plalntUE  to  re* 
cover  from  tbe  defendants,  as  co-partners,  an 
amount  that  he  claimed  to  be  doe  to  him  for 
bis  iKrsonal  labor  while  In  their  employ.  Tbe 
account  Is  as  follows; 

Bast  BrownTUIe  Maine  SUite  Oonpany  to  Wm. 
M.  Smitii,  Dr. 

Labw  from  26  April  to  Octo- 
ber 12tii,  1896   1412  60 

lAbor  from  Oct  12.  1806,  to 
Mch.  81st,  1897   412  00 

9825  00  t826  00 
Less  cash,  SlOO  and  9206   806  00 

9619  00 

Some  time  prlw  to  April  26,  1806,  the  de- 
fendants t)ecame  ccMpartners  to  tbe  operating 
of  a  ^te  quarry  In  tile  town  of  BrownvHle. 
On  the  26tb  day  of  April.  1886.  tbe  plaintiff 
went  to  work  tor  the  defendants.  At  that 
time  no  agreement  as  to  the  amount  ot  wages 
was  made.  The  plaintiff  dalmed  that  at  some 
time  prior  to  tbe  12th  day  of  October,  1886. 
be  made  an  agreement  with  his  father,  one  ot 
the  co-partners,  fixing  tbe  price  of  his  wages 
at  $76  per  montb.  Tbe  defendant  WlUiams 
dalmed  tiuit  tbe  plaintiff  bad  received  in  full 
all  that  was  doe  to  blm  fOT  wages  from  April 
26,  1890.  to  October  12,  1896,  and  that  from 
October  12.  1896,  to  March  81,  1887.  the  de- 
fendaota  were  not  liable.  Some  time  mlor  to 
October  12,  1896,  tbe  defendant  Charl^  0. 
Smith  went  to  Dover  to  cioUault;aa  attorney  in 
regard  to  tlie  amount  of  debts  Wed  by  the 
co-partners.  As  a  result  .df  that  conference  a 
paper  ms  drawn  up,  called  a  *truBt  mort- 
gage," and  given  by  tbe  defendant  Charles  C 
Smitb,  for  said  co>partners,  to  J.  B., Peaks  and 
others.  It  did  not  appear  tiiat  tlie  trustees 
named  In  said  paper  accepted  the  trust  or  act* 
ed  as  tmstaes.  At  tbe  date  this  tmst  mort- 
gage was  made  and  given,  tiie  defendant  Wii- 
llama  was  In  Canada.  Upon  his  return  to, 
Brownvllle  he  dalmed  to  liav^  repudiated  ev- 
erything that  was  done  by  Smith  In  giving  tbe 
trust  mortgage  and  In  caring  for  tbe  property. 
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Tl»  defendanta'  oonnid  claimed  that  the  co- 
partnm  were  not  liable  for  any  debt  Incorred 
after  the  12tta  day  of  October,  1896.  They 
claimed  that  the  giving  of  the  trust  mortgage 
was  a  dtssolatlon  of  the  co-partnership.  Up- 
OD  this  branch  of  the  case  the  court  instructed 
the  Jury  aa  follows: 

"The  construction  of  all  written  Instruments 
Is  for  the  court,  and  not  the  Jury,  because  It  is 
not  a  fact  to  bie  passed  on  by  the  Jury.  Tlie 
writing  shows  for  Itself.  It  therefore  becomes 
my  duty  to  give  a  coDstruction  to  be  placed 
upon  that  paper.  The  contention  of  the  de- 
fendants is  that  this  was  such  an  Instminent 
as  dissolved  the  partnership  at  that  time,  so 
that  the  partnership  did  not  continue  after  the 
12th  day  of  October.  Th^  say.  further,  the 
partnership  being  dissolved  by  reason  of  that 
paper,  or  whatever  occurred,  that  Mr.  Smith) 
Sr.,  could  not  bind  the  firm  hy  tbe  employ- 
ment of  Us  son  to  look  after  the  buMneas  at 
the  Quarry.  It  la  true  that  one  partner  may 
by  eertiUn  conveyancei  dissolve  a  partnership. 
It  tor  Instance,  be  uirigna  aU  the  property 
and  effects  of  the  partnership  for  the  benefit 
of  Qie  creditom,  It  dlaBolves  the  partnership,  be- 
cauae  aU  tba  property  la  awaBowed  up.  Bat  a 
partner  may  sdl  pmoeitj  to  pay  debts.  Any 
one  partner  may  sell  the  personal  properly  of 
the  firm  to  pay  debta,  and  be  may  pledge 
the  propoty  of  the  firm  to  pay  debts,  and  by 
80  d<dng  the'  partnership  not  dtssolved.  So 
I  Inatmct  yon,  at  a  matter  of  law,  that  this 
trust  mmrtgage,  being  a  mortgage  simply,  did 
not;  in  and  of  Itself,  dissolve  the  partneiship, 
but  the  partnoBhlp  continued  notwithstand- 
ing." 

The  d^Cendanti  claimed  that  the  co-partner- 
ship  waa  dlsscdved.  and,  being  dissolved, 
Oiarles  C  Smith  could  not  malce  any  contract 
to  bind  Ida  co>partner.  Upon  tiila  branch  of 
the  case  tha  oonrt  lutrncted  tbe  Jury  aa  fol- 
knn: 

"But  It  Is  claimed  that  Mr.  Smith,  the  part- 
ner, said  >o  Mr.  WUllams  that  tbe  partnership 
was  dlBSolTed.  When  tbere  is  a  partnership 
at  will,  no  time  being  named,  one  partner  may 
dissolve  the  partnership  (tbat  la,  give  notice 
of  the  dissolution  of  Oie  partnership),  and  tb» 
partnership,  except  so  far  as  may  be  necessarr 
to  wind  op  tile  boBlneH,  is  dissolved.  But 
there  must  be  a  distinct  notice  of  dissolution. 
It  most  be  a  notice  to  the  other  partner  which 
Is  certalsr-not  left  to  conjecture.  Now,  my 
reotdlection  tH  tbe  testtmony  Is  that  Mr. 
Smith,  tibe  alda,  teatifled  that  he  said  to  Mr. 
Wllllama  tbat  the  partnership  was  dissolved 
by  reason  of  this  trust  mortage.  And  I  In- 
struct you  that  the  trob.  mortgage  did  not  of 
itself  dissolve  the  partnership.  Tbe  question 
aa  to  whether  what  was  said  and  done  after- 
wards amounted  to  a  dissolution  of  the  firm 
to  a  qnestlMk  of  fact  for  you  to  determine,  and. 
In  determining  that,  you  will  remember  what 
the  t^ftt^wfFwy  ii  as  to  what  was  said  between 
tbe  parties." 

The  defendant  John  J.  WUllams  dalmed  tbat 


the  oo-partnersblp  was  dissolved;  tbat,  tb« 
co-partnership  being  dissolved,  the  defendant 
Charles  C.  Smith  had  no  authority  to  bite  tlw 
plaintiff,  and  bind  the  defendant  wmiama  m 
a  co-partner.  Upon  this  brancb  of  the  case 
the  court  Instructed  the  Jnry  as  follows: 

"So  I  instruct  you  that  if  Mr.  Smith,  the 
plaintiff,  was  there  In  charge  of  the  qnarry 
under  his  father,  and  with  the  knowledge  and 
consent  of  Mr.  Williams,  that  he  is  entitied  to 
recover  compensation  tor  what  he  did  there; 
and,  even  though  tbe  partnership  had  been 
dissolved,  he  would  recover  such  compensa- 
tion, because,  wblle^  after  the  dissolution  at 
the  partnership,  the  authority  of  partnen  o 
agents  for  one  another  ceases,  in  a  general 
way,  so  far  as  tbe  tianaactltn  of  the  bnsineas 
of  tlie  firm  is  cwcemed,  yet  it  contlnnes  so 
far  and  so  long  as  may  be  necessary  for  tbe 
wlndbig  up  of  the  alEaUrs  of  the  partnenhip, 
and  of  caring  for,  preserving,  and  disposing 
of  the  property;  and  for  those  purpose*  (the 
care  of  the  iMroperty,  tbe  dliQOSItlon  of  On 
pnqmly,  and  the  winding  np  of  the  partner- 
ship affairs)  the  agency  of  one  partner  for  aH 
contbines.  So  that  if  Mr.  SmtOi.  Sr^  tbe 
partnw,  did  in  tmet  aa^ay  his  son  to  lotdc 
after  tbe  property.  In  the  intraest  of  the  part- 
nerriiip,  and  he  performed  those  duties,  then 
tbe  firm  would  be  llaUe.  He  would  bind  his 
co-partnw  so  tu.  He  could  not  bind  iilm 
generally  as  a  partner,  but  to  tiie  extent  of 
the  preservation  of  the  property." 

Tbe  dtfendants'  counsel  asked  the  court  to 
give  tbe  toliovring  tautmctlons  to  Uie  Jnry, 
which  requested  instructions  the  court  de- 
clined to  ^ve:  'Hiat  tbe  employment  of  s 
relative  by  one  partner  at  an  exorbitant  price, 
without  the  knowledge  ct  consrat  of  tbe  other 
partner,  does  not  bind  tbe  firm."  As  to  this 
request  the  presiding  Justice  said  to  the  Jury: 
"I  think  I  win  not  Instruct  yon  In  the  terms 
requested,  but  I  do  tnstmct  yon  tbat  the  «n- 
ployment  must  be  In  good  faith;  and  I  tblnk 
that  covers  It" 

The  defendants'  connsd  also  asked  flie  conrt 
to  faistruct  tbe  Jury  '*that  If  they  And  tbat 
either  or  all  of  the  trust  mortgagees  in  tiie 
mOTtgage  given  by  0.  O.  Smith  entered  Into 
possession,  dtber  actual  or  ctmstroetive,  of  tbe 
mortgaged  property,  under  said  mortgage, 
then  the  partnership  waa  dtosolved." 

Tbe  court  declined  to  give  the  Instruction, 
and  siUd  to  tbe  Jury:  "I  have  covered  It  fully. 
This  Is  a  question,  whether  they  entered  into 
possession,  bnt  I  think  1  vrlll  decline  to  ^re 
the  instruction  requested." 

To  these  several  Instructions  of  the  oonrt  to 
tbe  Jury,  and  Ito  refusal  to  glTO  said  vsqnested 
Instructions,  the  defoidants  ncc|»ted. 

Tbe  Jury  returned  a  verdict  in  favor  of  tbe 
idalntlff  for  the  full  amount  claimed  by  blm. 

Tbe  defendants  also  filed  a  motion  for  a 
new  trial,  but  did  not  report  the  evidence,  and 
did  not  aigne  the  motlML  The  diarge  to 
the  Jnry  was  retorted  In  full,  with  tiie  bin 
of  exceptions. 
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Argued  before  PETBBfi,  C.  J.,  and  SMBST, 
H^BKBIT.r.,  WlftWELL,  and  SAVAGS,  JJ. 

J.  B.  Peafca  and  B.  a  Smith,  tor  plaintiff. 
O.  W.  Hayes  and  H.  Hudson,  for  defendants. 

8AVAOB,  J.  This  Is  an  aeUon  brought  to 
recover  an  amount  which  the  plaintiff  claims 
to  be  due  to  him  for  his  personal  labor  while 
In  the  employment  of  the  defendants,  as  co- 
partners, from  April  2St  iSD^  to  March  81, 
1807.  No  price  was  agreed  iqwu  at  the  time 
be  began  to  work,  but  the  plaintiff  claims  that 
be  subsequently,  and  prior  to  October  12, 1800, 
made  an  agreement  with  his  father,  one  of  the 
defendants,  fixing  his  wages  at  f 75  a  month. 
It  Is  not  d^ed  that  the  defendants  were  part- 
ners from  April  %  1806.  to  October  12.  1886^ 
doing  business  under  the  name  of  Bast  Brown* 
TlUe  Maine  Slate  Company.  Bat  on  this  last- 
named  day  an  Instrument  called  In  the  bill  of 
exceptions  "a  trust  mortgage,"  was  given  by 
the  defmdant  Smith,  as  co-partner,  to  J.  B. 
Peaks  and  ottiets.  It  was  given  without  the 
knowledge  of  the  defendant  Williams.  It  pur- 
ported to  cmvey  certain  property  of  the  co- 
partnership, namdy,  "all  the  slate  manufac- 
tured and  now  at  the  quarry  In  said  Brown- 
vllle.  and  all  slate  to  be  hereafter  manufac- 
tured in  said  quarry,  by  said  East  BrownvUle 
Maine  fflate  Company,  and  all  tools,  machin- 
ery, snd  apparatus  owned  by  said  Bast  Brown- 
viUe  Maine  Slate  Company."  The  conveyance 
was  expressed  to  be  In  trust  "to  pay  the  work- 
men In  said  quarry,  and  other  creditors  of 
said  East  BrownvUle  Malue  Slate  Company." 
The  names  of  the  creditors  and  the  amount 
of  their  claims  are  all  given. 

The  defendants  claim  that  the  giving  of  the 
trust  mortgage  was  a  dissolution  of  the  co- 
partnership, that  the  co-partners  were  not 
liable  for  any  dtebt  Incurred  after  It  was  given, 
that  the  defendant  Smith  cotdd  not  by  con- 
tract bind  Williams  after  the  dissolution,  and 
hence  that  the  plaintiff  cannot  recover  against 
them,  as  co-partners,  for  any  labor  pofbrmed 
after  October  12,  1806. 

It  may  be  conceded,  as  claimed  by  the 
learned  counsel  for  the  defendants,  that  when 
one  partner,  without  the  knowledge  or  consent 
of  the  other,  tnakes  a  sale  or  assignment  of 
all  the  property  of  the  firm,  or  gives  a  gen- 
eral assignment  for  the  benefit  of  ovdltora. 
It  works  a  dissohitlon  of  the  firm.  Tet  It  does 
not  follow  that  this  partnership  was  thus  dis- 
solved, or.  If  It  was,  that  this  plaintiff  was 
affected  tbereby.  In  the  first  place,  the  case 
does  not  riunr,  atther  omtbit  fiue  of  the  Inatn- 


ment  or  In  the  bill  of  exceptltuia,  ttiat  tba  tmit 
mortgage  was  a  conveyance  of  all  tba  prop- 
erty of  the  firm.  Again,  the  exceptioos  ex- 
pressly state  that  it  did  not  appear  at  the  trial 
that  the  trustees  named  In  the  Instrument  ac- 
cepted the  trust  or  acted  as  tmsteea.  Further, 
it  does  not  appear  that  the  plaintiff  had  no- 
tice of  any  dissolution  of  the  firm  by  any 
method  whatever. 

Under  these  conditions,  an  the  instructions 
given  or  refused,  tonchlog  the  dissolution  of 
the  co-partnership,  became  ImmaterlaL  They 
were  based  upon  the  theory  that  the  trust 
mortgage  became  effective,  arid  that  the  plain- 
tiff might  be  affected  thereby.  If  the  trustees 
did  not  accept  the  trust,  the  Instrument  had 
no  more  effect  tluw  any  other  piece  of  paper. 
Or,  if  they  did  accept  the  trust,  the  plaintiff, 
who  was  then,  and  for  a  long  time  had  been, 
under  contract  relations  with  the  defendants, 
as  a  co-partnership,  would  not  be  affected, 
without  notice.  He  would  stUl  have  the  right 
to  labor  under  his  contract,  and  vonld  atUI 
be  entitled  to  recover  his  pay. 

Bo  far  as  appears  by  anything  that  the  rec- 
OTd  craitains,  it  has  not  been  shown  that  the 
instructions  were  either  wrong  or  preJndlclaL 
If  the  defendants  would  obtain  any  benefit 
from  their  exertions,  It  was  Incumbent  upon 
them  to  set  forth  enou^  In  tbdr  bill,  that  the 
court  may  determine  that  the  points  raised 
are  material,  and  that  the  Instructions  were 
both  erroneous  and  harmfuL  It  has  been  so 
hdd  too  many  times  to  require  the  citation  of 
authoritieB.  The  court  cannot  travel  out  of 
the  record  to  Imagine  the  ills  that  litigants 
are  heir  to. 

These  considerations  dispose  ot  aD  the  ex- 
ceptions save  one.  The  presiding  Justice  was 
requested  by  the  defendants  to  Instruct  the 
Jury  that  "the  employment  of  a  relative  by 
one  partner  at  an  exorbitant  price,  without 
the  knowledge  or  consent  ot  the  other  part- 
ner, does  not  bind  the  firm."  The  prealding 
justice  declined  to  Instruct  in  the  terms  r»- 
quested,  but  did  Instruct  the  Jury  that  the 
employment  must  be  "In  good  faith."  Noth- 
ing further  appears  tai  the  case  to  show  upon 
what  groxmd  the  request  for  Instruction  was 
made,  except  the  fact  that  by  the  contract  the 
plaintiff  was  to  receive  VTC  a  month.  The 
Instruction  gtven  was,  we  think,  all  the  de- 
fendants were  entitled  to^  fiom  anything  that 
appears  in  the  case. 

The  defendants  do  not  rdy  apon  Oelr  mo- 
tion. 

Motion  and  ozcflfrtlons  OTorraisd. 
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WARNBB  WARNBB. 

ffufftvat  Co  art  of  New  Hampnhire.  Bodiofl- 
tunL   Jnlj  80,  1S87.) 

DIVORCB-BITIDBNCB  OF  RKPUTATICHf. 

Id  an  action  for  divorce  on  the  gronnd  of  de- 
fendant'B  adulter;,  testiniony  a>  to  defendant's 
Keoeral  r^utation  for  yirtue  and  chaatitr  ia  ad- 
missible. 

Exceptions  from  Rockingham  county. 

Libel  for  divorce  by  James  B.  Warner 
against  Mary  L  Warner  on  the  ground  of  adul- 
tery. On  a  judgment  In  favor  of  defendant, 
plaintiff  excepts.  Bxceptlons  oTermled. 

Subject  to  ttie  plaintiff's  exception,  tbe  de- 
f aidant  was  permitted  to  Introduce  testimony 
rating  to  ber  genoal  reputation  tor  virtue 
and  chastity. 

Bastman,  Toung  ft  O'Neill,  for  plaintiff.  J. 
Warren  Towle  and  John  &  H.  Frlnk,  for  de- 
fendant 

OABPBNTER,  a  J.  Ubels  tor  divorce  are, 
and,  until  the  legislature  otherwise  provider 
must  be,  tried  by  tbe  court  Const  art  76 
(now  article  76);  Sheafe  v.  Bheafe,  24  N.  H. 
564,  567.  "Tbe  jurisdiction  In  cases  of  divorce 
a  vinculo  matrimonii  la  imknown  to  the  com- 
mon  law,  *  «  •  -  and  Is  exercised  In  modes 
unknown  to  the  common  law."  Brown  v. 
Brown,  87  N.  H.  636,  S37.  In  the  trial  the 
court  has  never  been  governed  by  strict  rules 
of  evidence  or  practice,  and  has  always  exer- 
cised a  broad  discretion,  as  well  In  the  admis- 
sion of  evidence  as  In  other  respects.  Sheafe 
V.  Sheafe.  21  N.  H.  664.  66S.  This,  doubtiess, 
la  one  reason  for  tbe  fact  that  only  two  or 
three  of  our  numerous  r^rted  cases  relate  to 
the  competency  of  evidence.  Although,  by  the 
common  law,  and  until  tbe  act  of  1867  (Laws 
1867,  c.  1062),  a  party  to  a  civil  action  could  not 
testify,  the  testimony  of  the  parties  In  divorce 
cases  was  always  received.  Poor  v.  Poor,  8 
N.  a.  807,  810,  314;  Qulncy  v.  Quincy,  10  N. 
H.  272,  274-277;  Smith  v.  Smith.  12  N.  H.  80, 
fil;  Kimball  v.  KlmbaU,  13  N.  H.  222,  224, 
226;  Masten  v.  Masten,  16  N.  H.  150,  161; 
Oorson  v.  Corson.  44  N.  H.  687,  5SS;  Melrin 
V.  Melvln,  58  N.  H.  669,  671.  The  necessity 
for  the  testimony  of  the  parties  in  order  to  se- 
cure the  administration  of  justice  between 
them  was  no  greater  than  In  many  common- 
law  actions.  It  warranted  tbe  judicial  abro- 
gation of  tbs  eatabllsbed  rules  of  evidence  no 
more  in  one  case  than  In  the  othor.  The  tes- 
timony was  received' not  merely  because  It  was 
necessary,  as  In  many  cases  It  was  not,  but  on 
the  ground  that  the  court  was  not  bound  un- 
der the  statute  by  the  strict  rules  of  evidence. 
The  anomaly  Is  otherwise  unaccountable.  Bo, 
although  at  common  law  evidence  In  support 
of  the  credibility  of  a  witness  Is  not  competent 
until  bis  repntatl(»i  for  truthfulness  Is  attack- 
ed, yet  In  divorce  cases  It  has  been  tbe  uni- 
form practice  of  tbe  court  not  only  to  admit, 
bat  tai  some  cases  to  reqalrs^  testimony  that 


the  witness,  especially  tf  a  party.  Is  worthy  of 
belief.  Kimball  V.  Kimball.  18  N.  H.  222.  225. 
With  nearly  tbe  same  uniformity,  it  1*  believ- 
ed, the  court  to  cases  where  tbera  la  not  a 
clear  prepondersnce  of  testimony,  has  recc- 
ed evidence  of  the  party's  gena«l  character 
relative  to  tbe  charge  against  blm.  In  gener- 
al, it  may  be  said  that  the  court  has  always 
received  any  «ridenoe  which  In  Its  judgment 
may  properly  and  reasonably  Instmct  Ito  con- 
science. The  limits  of  this  broad  discretion 
need  not  now  be  defined.  The  reception  or 
the  rejection  oi  evidence  ot  character  In  di- 
vorce causes  Is  not  legal  error.  Tbe  commcm- 
law  doctrine,  established  by  a  great  weight  ot 
authority,  that  while  proof  ot  an  unblemished 
charactia:  has  a  legitimate  tendency  to  show 
that  a  defendant  in  an  indictment  Is  not  guilty 
ot  the  offense  charged,  it' has  no  such  tenden- 
cy upon  the  same  issue  to  a  dvil  action,  la  not 
here  involved;  and  the  question  whether  it 
can  on  principle  be  defended  (2  Starttle^  Kv. 
867)  Is  not  considered.  Exception  orermled. 

BLODOBIT.  J.,  dU  not  Itt.  Tb»  VtStm 
concurred. 

(0  N.  H.  IttJ 
WHIDDBN  V.  GHBEYBB. 

(Supreme  Court  of  New  Hampshire.  Bocfctar 
ham.  July  80,  1897.) 

HEALTH  RBaUULTlONS— POUCB  BBOUZ^TIONS 
—  INFECTIOUS  DISOASHS  —  SMAI^OX  —  RB- 
UOVAL— QUARANTINB-«tIBjnCTINO  PROPBS- 
TT  TO  PDBUO  USB. 

1.  Under  Pub.  St  c  110,  |  2,  providing  that 
the  health  officers  may  remove  sny  person  Infect- 
ed with  smallpox  to  the  pest  house,  if  it  can  be 
done  without  endangerins  the  life  of  the  patlmt 
and  anthorieing  them  to  make  such  regalatlona 
for  permittlns  necesaary  communication  with 
sndi  persons  or  their  attendants  as  they  may 
think  proper;  and  section  5,  providing  tba.t  if  any 

eerson  snail  break  out  with  smallitox,  and  the 
ealth  offlcers  shall  judge  that  he  may  remain 
wldioot  endangering  others  than  his  own  family, 
th^  may  i^ve  license  to  persons  who  have  been 
exposed  to  the  danger  of  taking  the  dlaesse  to  be 
inoculated,  and  to  remain  in  the  same  hooae,  snb- 
ject  to  anch  regaiations  as  they  may  impose,— a 
health  officer  is  not  liable  in  damages  to  tne  own- 
er of  a  house  for  refusing  to  remove  a  tenant 
afflicted  with  smallpox,  wno  lived  In  a  part  of 
his  honse,  to  the  peat  bonse,  and  in  quarantining 

Elalntiff  therein.  Hiere  being  no  Imputation  of 
ad  faith,  it  would  be  assumed  that  m  the  opin* 
Ion  of  the  health  officer,  the  life  of  the  patient 
would  have  been  endangered  bybia  removal. 

2.  Ihe  refusal  of  a  health  officer  to  remove  a 

E arson  afflicted  with  smallpox  from  part  of  a 
Duse  occnpied  by  the  latter  under  a  lease  which 
entitled  him  to  the  possession,  where  the  officer 
had  authority  to  pen&lt  the  patient  to  remain  if, 
in  his  opinion.  It  would  endaoeer  the  patient's 
life  to  remove  nlm,  thonkh  permitting  the  patient 
to  remain  necessitated  the  quarantining  <tf  people 
living  in  other  parts  of  the  house.  Is  not  a  tokmg 
of  the  property  of  tbe  latter  for  public  use  with- 
out compensatiou,  but  merely  the  exercise  ot  a 
reasonable  health  legulatkui  onder  the  pi^os 
power  of  the  state. 

Action  by  Samuel  S.  Whldden  against  Ben- 
Jamto  Cheever  tor  using  the  plaintiff's  dwell- 
ing house  as  a  smallpox  hospital,  and  oonfln- 
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ins  1^  to  the  premlm  asainst  bis  will  dur- 
ins  the  prevaloice  of  flw  diaeaM.  Facta 
■gned.  Oaae  iSatimegalL 

OalTlit  Pag^  for  vlalntlff.  Thomaa.  &  O. 
Marrin  and  Vrtnk  A  Marrlzw  tor  defendant 

GIiABE.  J.  The  plalntUf  seeks  to  reoorer 
damages  of  tbe  defendant,  who  was  the  phy- 
■IdaD  member  of  the  board  of  health  of  the 
city  of  Portsmouth,  for  using  his  dwelling 
boose  and  balldlngs  for  smallpoz  patients,  and 
for  confining  him  to  the  premises  a^dnst 
his  will,  and  exposing  him  to  contagion,  from 
March  24  to  May  14,  18&4.  The  honae  was 
sltaated  on  the  Lafayette  road,  In  Portsmouth, 
abont  three  miles  from  the  city,  and  was 
oecvvled  by  one  Wright  under  a  lease;  tbe 
plaintiff  reserving  certain  rooms  of  the  house 
for  the  separate  ose  of  himself  and  his  sister. 
Members  of  Wright's  family  were  afflicted 
with  tbe  smallpox.  The  defendant  thereupon 
took  diarge  of  the  sick  persons  and  the  build- 
ings, established  a  quarantine,  and  posted  no- 
tices upon  the  outside  of  the  house  forbidding 
any  person  to  leave  or  enter  it  The  plaintiff, 
who  was  not  111,  protested  against  his  confine- 
ment to  the  buildings  and  the  use  made  of  his 
premises,  and  requested  the  defendant  to  re- 
move tbe  patients  to  a  pest  house.  He  was 
confined  by  the  defendant  until  the  quaran- 
tine Was  ralaed',  and  was  then  released.  The 
qoestion  Is  whether,  upon  these  facta,  ttils  ac- 
tion can  be  maintained. 

If  the  defendant,  as  a  health  officer,  acted 
within  the  limits  of  bis  authority,  and  In  good 
faith,  he  Is  not  liable  for  errors  of  Judgment; 
but  It  is  well  settled  ttiat  such  an  officer  Is 
lla.ble  for  acts  In  excess  of  his  authority.. 
Spring  >  v.  lohabltanta  of  Hyde  Park,  137 
Mass.  S54;  Brown  v.  Murdock,  140  Mass.  ftl4, 
8  N.  B.  208.  The  statute  defining  the  powers 
and  duties  of  health  officers  during  the  preva- 
lence of  the  smallpox  and  other  pestilential 
diseases  provides  that  "tbe  health  officers 
may  remove  any  person  Infected  with  the 
small-pox  *  *  to  some  suitable  house 
provided  by  them  for  that  purpose.  If  it  can 
be  done  without  endangering  the  life  of  the 
person;  and  they  may  make  such  regulations 
respecting  such  bouse  and  for  preventing  un- 
necessary ctanmunlcation  with  such  persons 
or  their  attendants  as  they  may  think  proper." 
Pnb.  St  c.  110,  ff  3.  "If  any  person  shall 
break  out  With  the  small-poz,  and  the  health 
officers  shall  Judge  that  he  may  remain  with- 
out endangering  others,  than  his  own  family, 
they  may  give  license  to  persons  who  have 
been  exposed  to  the  danger  of  faking  the  dis- 
ease to  be  Inoculated  and  to  remain  in  the 
same  house,  subject  to  such  regulations  as 
they  may  Impose."  Id.  I  5.  Statutes  enacted 
for  the  preservation  of  the  public  health  are 
to  rooeire  a  liberal  oonstmctloa.  Uclatlra 


V.  Pembroke,  53  N.  H.  462.  Tbe  powers  con- 
ferred upon  local  boards  of  health  are  qnlte 
extensive,  when  tbe  public  health  or  comfort 
demanda  It  The  case  does  not  show  whether 
the  lives  of  those  sick  with  tbe  smallpox 
would  have  been  endangered  by  their  removal 
to  a  pest  honae:.  Upon  this  question  tbe  deci- 
sion of  the  health  officers,  acting  In  good  faith, 
would  have  been  final;  and,  as  there  Is  no 
imputation  of  bad  faith,  It  may  be  assumed 
that,  In  the  i^inlon  of  the  health  officers,  the 
lives  of  the  patients  would  have  been  -  en- 
dangered by  their  removaL  The  defendant 
did  what  he  was  authorised  to  do  by  the  stat- 
ute. He  allovred  the  sick  persons  to  remain 
in  the  house,  and  that  was  tbe  extent  of  tbe 
possesion  exercised  by  him.  In  forbidding 
Inmates  of  the  house  not  afflicted  with  the 
smallpox  to  go  abroad,  and  persons  tntm 
abroad  to  enter,  he  conformed  to  the  usual 
practice.  Town  of  Farmlngton  t.  Jones,  86 
N.  H.  271;  Wilkinson  v.  Albany,  28  N.  H.  9. 

That  pari  of  the  house  where  four  persons 
lay  sick  with  the  smallpox,  and  one  died, 
was  held  by  the  plaintiff's  tenant  under  a 
lease,  and  tbe  plaintiff  would  have  no  cause 
of  action  for  a  disturbance  of  tbe  possession 
unless  bis  Interest  was  in  some  way  affected. 
The  defendant's  possession  of  tbe  house  con- 
sisted In  allowing  the  sick  persons  to  remain 
there,  and  in  prohibiting  ttie  Inmates  who 
were  not  sick  from  leaving,  and  others  from 
entering;  and  this  he  had  authority  to  do, 
under  tbe  statute.  It  does  not  appear  that  the 
d^endant  was  ever  In  that  part  of  tbe  bouse 
reserved  tor  the  use  of  the  [dalntiff,  or  that 
he  attempted  to  exercise  any  control  over  It, 
except  to  prohibit  tbe  [dalntiff  from  going 
abroad  and  endangering  tbe  bealtfa  of  the  com- 
munity. This  he  was  anthorlied  to  do,  under 
tbe  proTisIons  of  the  statute,  and  as  a  reasonr 
able  police  regulation  for  the  protection  of  the 
public  health.  There  was  no  taking  of  prop- 
erty for  public  use  without  compensation.  It 
was  merely  the  exercise  of  a  reasonable 
health  regulation  under  tbe  police  power  of 
tbe  state,  within  tbe  limitations  of  the  statute. 
Sucik  regulations  as  are  reasonably  calcidated 
to  preserve  the  public  health  are  valid,  though 
they  may  abridge  individual  liberty  and  righto 
of  property.  1  DIU.  Mun.  Corp.  S  826.  There 
Is  nothing  in  tbe  case  to  abow  that  the  de- 
fendant did  anything  he  was  not  authorteed 
to  do,  or  that  he  did  not  act  in  good  faith, 
within  tbe  limits  of  bis  statutory  duty,  as  be 
understood  It.  Notwithstanding  the  plaintiff 
suffered  by  reason  of  his  exclusion  ttom  as- 
sodatl<m  wlOi  the  community  during  tbe  prev- 
alence of  the  disease  to  which  be  was  exposed, 
tbe  defendant  Is  not  liable  to  him  in  damages. 
There  is  nothing  In  tbe  case  wbleb  shows  that 
the  defendant  did  not  act  In  good  faltb,  and 
withbi  the  limits  of  his  statntorar  doty.  Case 
discharged.  All  conconed. 
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(«S  N.  H.  UB) 

FRADD  «t  aL  T.  CHABON  ct  aL 

<a«Maw  Oonrt  of  New  Hampdilie.  EPUtabonk 
July  80,  1897.) 
ASSIONHBNT8. 

Where  defendant,  to  prevent  Us  crediton 
from  attadifog  certain  moneys  doe  him,  made  an 
assignment  thereof  to  claimant,  as  security  tor  a 
Talld  d^  tile  fact  that  claimant  knew  of  audi 
pvrpoM  did  not  iBTaiidate  the  assignment 

Bzc^tloiu  from  HlUstxwo  coontr. 

Aotfon  of  foEelgn  attachment  by  Horatio 
Fzadd  ft  Oo.  against  Dennis  Charon  and  an- 
other; SOas  B.  Wallace,  dalmant  Trastee 
discharged,  and  plalntlltt  bring  exertions. 
Orermled. 

Foreign  attachment  Isane  between  the 
plaintiffs  and  the  claimant  The  court  ordered 
the  trustee  discharged,  and  the  plaintiffs  ex- 
cepted. Facts  found  by  the  court  are  stated 
In  the  opinion. 

SoUlvan  ft  Broderick,  for  plalntUta.  Bnm- 
ham.  Bnnni  ft  Warren,  for  claimant 

CLABK.  J.  The  troatee  diadosed  an  In- 
debtedness to  the  principal  defendant  of  lUl 
for  the  service  of  a  team  and  nun  at  94  per 
day;  |20  of  this  sum  being  due  at  the  date 
of  service  of  the  writ.  July  26.  1896,  and  the 
balance  becoming  doe  In  different  sums,  week 
by  week,  np  to  September  19,  1896.  The 
claimant  seeks  to  hold  the  fundi  under  a  wrlt^ 
ten  assignment  from  th^  defendant,  dated  July 
10,  iSOa,  ace^ted  to  be  paid  as  found  doe. 
and  duly  flled  with  the  dty  derfc  July  11, 
189&  One  object  of  the  assignment  known 
to  the  claimant  was  the  prevention  of  attach- 
ment by  the  defendant's  creditors  of  the  sums 
becoming  due  him  each  week  under  his  con- 
tract of  employmmt;  and  upon  this  ground 
the  plaintiffs  claim  that  the  assignment  was 
fraudulent,  and  that  the  fraud  Is  an  Inference 
of  law  fnnn  the  facts  found  by  fbe  court  No 
question  is  ralaed  M  to  the  sufficiency  of  the 
oonsldetaUon.  ^e  court  found  that  "one  ob- 
ject of  the  assignment  known  to  Wallace  was 
to  prerent  attacfamoit  by  Gharon's  creditors 
of  the  we^Jy  sums  becoming  due  him  under 
his  employment  the  street  and  park  com- 
missioners of  the  city."  This  Is  not  a  finding 
that  Wallace  had  any  such  mottve  In  taking 
the  assignment  Wallace's  purpose  and  oth 
ject  -woe  to  secure  a  debt  doe  him  from  the 
defendant  snd  the  fkct  that  he  knew  the 
defendant  had  an  ob|e<^  to  prermt  the  attach- 
ment of  his  eamlngB  by  other  ovdltoxs  would 
In  no  way  affect  the  validity  of  the  assign- 
ment As  Wallace  was  not  guilty  of  fraud 
In  taking  the  assignment  as  security  tax  his 
dalm  against  the  defendant  the  ralidlty  oi 
that  security  would  not  be  affected  by  knowl- 
edge of  a  puiswae  on  the  part  of  tiie  defendant 
In  which  he  did  not  partidpats.  McCormlck 
T.  Towns,  64  N.  H.  278,  9  AtL  97.  The  con- 
sideration for  the  assignment  was  9288.96,  be- 
ing the  amount  oC  a  promissoty  note  tat 


9207.97  tfven  by  Charon  to  Wallace,  and 
930.96  due  to  one  Oota  from  Charon,  wbl<± 
Wallace  was  to  pay  at  the  rate  of  92  per  week 
out  of  the  sums  oOlected  tty  bim.  The  aasign- 
ment  was  not  made  for  the  purpose  of  hinder- 
ing or  delaying  Charon's  creditor^  or  to  ■eciuc 
a  benefit  to  the  assignor.  Bxceptkms  era 
rated. 

PARSONS,  J.,  did  not  Sit  The  others  eo» 

curred. 


(69  N.  H.  im 
HETT  V.  BOSTON  ft  M.  B.  B. 

(Sapreme  Court  ot  New  Hampshiie^  Booking- 
ham.   July  80;  1807.) 

TKOTSR  AND  CONVERSION  —  CARBURS  —  AT- 
TACHMENT OF  GOODS— DBHUR- 
RAOE— DETENTION. 

1.  Refasal  to  deliver  property  to  the  owner  on 
his  demand  is  merely  evidence  of  eumndoo, 
and  is  open  to  explanation. 

2.  The  ref iiBol  by  a  railroad  company  to  deliv- 
er goods  to  the  owner  after  they  had  been  attadi- 
ed  as  the  property  ot  anotlker  did  not  oonstftnte 
a  conversion,  where  the  company  dladaimcd  do- 
minion over  thou  by  informing  him  that  the 
goods  were  not  in  Its  possession,  hot  la  the  cos- 
tody  of  the  taw. 

3.  Where  a  station  agent  had  rsaaoaable 
doubts  as  to  whether  a  charge  for  flie  detention 
of  a  car  containing  plaintiff's  goods  was  lawiCoL 
and  as  to  whether  the  railroad  company  would 
inslat  on  payment  his  refusal  to  deliver  the  goods 
to  the  owner  before  obtaining  inatnictions  did 
not  constitute  a  conversion. 

Action  by  Valentine  A.  Hett  against  the 
Boston  ft  Maine  BaOroad.  Judgment  txa  de- 
fendants. 

TroTor  for  articles  nsed  'bi  a  merry-co- 
round.  Trial  by  the  court  The  writ  Is  dated 
October  10,  1886.  July  29,  1886,  the  plaintiff 
owned  the  properly,  and  leased  it  for  the  term 
of  three  months  to  D.  ft  H.,  reservtaig  the 
right  to  retiUu  the  same  whenever  the  pay- 
mento  for  Ito  use  were  not  made  eaiA  week 
in  adrance.  P.  ft  H.  set  up  and  used  ttie 
merry-go-round  at  varloua  places  until  the 
evening  of  Ses|emb»r  21,  1806,  whoi  they 
yielded  to  the  idalntiff's  demand  for  the  prop- 
«ty  because  of  the  ntmpayment  for  Ito  use. 
They  loaded  It  ivon  a  telght  ear  <tf  the  de- 
fendanto  at  Nashua,  to  be  transported  to  ttie 
jdaintlff  at  Portsmouth,  snd  took  a  waybill 
containing  the  following  omditkms:  **rhe 
owner  or  consignee  shall  pay  trels^t  and  all 
other  charges  accruing  on  said  pnqkerty  be- 
fore ^veiy*  *  *  *  Hie  ddivering  car- 
rier may  make  a  r^wonable '  charge  per  *  day 
for  the  detentlcsi  of  any  car,  and  for  the  use 
of  track  after  the  car  has  been  held  forty- 
eight  hours  tor  unloading,  snd  nuy  add  sndi 
charges  hereunder,  and  hold  said  property 
subject  to  a  Uen  therefw."  September  28, 
1886,  D.  ft  H.  formally  snnoidered  Uie  mer 
ly-go^ound,  then  In  the  defoidants^  car;  to 
the  plaintiff,  and  delivered  to  him  the  way- 
bUL  On  the  same  day,  and  before  the  de- 
fendanto  moved  the  cai;  the  meriy-go-ronnd 
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wu  attacbed  a«  die  property  of  D.  &  H.,  and 
notice  vt  the  attatdunent  was  given  to  tbe  de- 
fendanta.  S^tonber  26^  180S,  the  plaintiff 
waa  Informed  of  tbe  attachment,  and  October 
4. 1896,  be  went  to  Nashua  and  demanded  the 
propert7  of  the  defendants'  station  agent  and 
of  their  siqterintendMit,  each  of  whom  decline 
ed  to  dellTw  it  for  the  reason  that  It  was  at- 
tached. October  10,  1886,  the  plaintiff  waa 
notified  that  the  proper^  had  arrived  at 
Portamoath,  and  that  the  charges  upon  It 
were  $18  for  freight,  and  (8  for  tbe  detentlm 
of  the  car  at  Nashua  while  the  property  was 
under  attachment  He  tendered  the  station 
agent  at  Portsmouth  $18,  and  demanded  the 
property.  Tbe  agent  replied  that  he  had  no 
discretion  in  the  matter,  and  told  the  plaintiff 
that  be  had  better  pay  the  $26,  or  agree  to 
pay  It,  and  that  thereupon  he  would  deliver 
the  goods,  and  send  to  Boston  to  leam  If  he 
could  get  a  release  or  dlschai^  of  tbe  extra 
Item  of  $8.  The  plaintiff  declined,  and  re> 
peated  bis  demand  for  the  pn^rty.  The  sta- 
tion agent  refused  to  deliver  It  unless  the 
plaintiff  would  pay  or  promise  to  pay  the  $26 
If  the  defendants  would  not  remit  the  item  of 
$8l  Thereupon  the  plaintiff  caused  the  writ 
to  be  made  and  saved.  On  the  evening  of 
the  next  day,  or  morning  of  tbe  day  after, 
the  agent  Informed  the  irialntiff  that  the  $8 
item  was  remitted,  and  that  be  could  hare 
the  goods  iQwn  paying  the  freight  Tbe  plain- 
tiff replied  that  the  matter  was  In  the  hands 
of  his  attorney.  If,  on  ttose  facts,  it  can 
properiy  be  found  that  there  was  a  conver- 
klon  by  the  defendants,  there  is  to  be  judg- 
ment for  the  plaintiff;  otbenrissh  for  the  ds- 
fendants. 

Samuel  W.  BmeiTt  tot  plaintiff.  John  8. 
H.  Frlnk,  for  defendants. 

CAKPENTER,  O.  J.  *rFo  constitute  a  con- 
version, there  must  be  some  exercise  of  do- 
minion over  the  property  In  repudiation  of, 
or  inconsistent  with,  ttie  owner's  rights." 
Bvans  V.  Mason,  64  N.  H.  88,  6  Aa  766;  Baker 
V.  Beers,  61  N.  H.  102,  6  Aa  85.  A  lefosal 
to  deliver  property  to  ^e  owner  npon  his  de- 
mand Is  not  of  Itself  a  conrerslnL  It  Is  evl- 
d^ce  tending  to  show  a  convorslon,  hut,  like 
other  Inconduslve  acts,  Is  open  to  explana- 
tion. It  is  a  sufficient  answer  that  It  Is  not 
In  the  power  of  the  defendant  to  comply  with 
the  demand.  Johnson  v.  Coulllard,  4  Alien 
(Uasa)  446.  When  the  plaintiff  made  the  de> 
mand  upon  the  defendants  at  Nashua,  the 
property  was  not  in  tiielr  possession.  By  the 
attachment  It  passed  into  the  custody  of  the 
law.  Vezrall  v.  RoUnson,  2  Oromp.  M.  &  R. 
486;  Stiles  v.  Davis,  1  Black,  101,  17  L.  Bd. 
88;  Osgood  T.  Carver,  48  Conn.  24,  30;  Eletdi- 
tf  V.  Fletcher,  7  N.  H.  462.  It  waa  as  ef- 
fectually out  of  their  possession  and  beyond 
their  control  as  It  would  have  been  If  tbe  sher- 
iff had  removed  It  from  the  car  and  carried  It 
away.  They  could  not  lawfully  prevent  tbe 


officer  from  taking  It,  nor  retake  It  from  his 
possession.  State  v.  Ftfldd,  18  N.  H.  S4; 
State  V.  Richardson.  38  N.  H.  208.  Instead  oi 
asserting,  they  disclaimed,  any  dominion  over 
tbe  property,  by  informing  tbe  plaintiff  that 
It  was  not  In  their  possession,  but  In  Uie  cus- 
tody of  tbe  law. 

The  refusal  of  the  defendants'  station  agent 
at  Portsmouth  to  deliver  the  goods  unless  tbe 
plaintiff  would  pay  or  promise  to  pay  the 
charge  of  $8  for  the  detention  of  the  car  at 
Nashua  presents  a  differrat  question.  It  is 
not  necessary  to  det^mine  whether  the  plain- 
tiff was  liable  to  tbe  defendants  for  that 
charge.  It  may  be  assumed  that  he  was  not 
Tbe  agoit  Informed  tbe  plaintiff  that  he  bad 
no  authority  to  deliver  tbe  property  without 
payment  of  the  $8,  but  offered  to  deliver  it  im 
payment  of  that  sum  (to  be  refunded  If  his 
employers  should  find  the  charge  unwarranted 
or  romlt  it),  or  i^Hm  a  promise  to  pay  in  case 
they  should  not  remit  It.  and,  neither  of  these 
pn^KMltions  being  accepted,  declined  to  de- 
llva  the  goods  uutU  he  could  communicate 
with  the  defffldants  and  obtain  Instructions. 
If  there  is  a  reasonaUe  doubt  of  the  demand- 
ant's right  to  the  possession  of  the  ivoperty, 
a  refusal  to  deliver  it  until  a  reasonable  op- 
portunity la  had  to  ascertain  his  right  is  not 
sufficient  evidence  of  a  conversion.  In  such 
a  case  the  law  does  not  require  one  to  act  oa 
tbe  Instant,  and  either  comply  with  or  deny 
the  demand  at  his  peril.  Robinson  v.  Bur- 
leigh. 6  N.  H.  226;  Fletdier  v,  Fletcher,  7  N. 
H.  452;  Sargent  v.  Gtle.  8  N.  H.  325,  331; 
Vaughan  v.  Waft  6  Mees.  &  W.  492;  Bollins 
V.  Fowler.  L  R.  7  H.  Ll  767.  76&  It  is  im- 
material on  what  particular  point  material  to 
the  Justice  of  the  demand  the  doubt  exists. 
It  mi^  arise  npon  tbe  queation  of  lien  by  the 
h(dder,  or  the  amount  of  tbe  lien,  as  well  as 
upon  the  Identity  or  authority  of  the  person 
making  the  demand.  Where  the  facts  are  un- 
disputed, and  tbe  doubt  Is  upon  a  questicm  of 
law,  a  refusal  to  dellvn  uutll  tbe  advice  ot 
counsel  can  be  obtained  may  be  considered  as 
the  result  ot  a  reasonable  taesltatlou  In  a 
doubtful  matter.  Cusbing  v.  Bredt  10  N.  H. 
Ill,  116:  Bastman  v.  Association.  66  N.  H. 
176,  18  Ati.  745,  6  L.  R.  A.  712.  Upon  the 
facts  stated.  It  could  not  be  found  that  the 
station  agent's  doubt  whether  tbe  charge  for 
the  detentitm  of  the  car  was  lawful,  and 
whetha  tbe  defendants  would  Insist  upon  or 
waive  its  payment  was  not  a  reasonable 
dooht;  and  his  refusal  to  driver  the  property 
QBtn  he  could  obtain  the  defendants^  Instme- 
tions  was  not  sufficient  evidence  of  a  conver- 
sloo.  Tbe  question  whether  the  time  requir- 
ed for,  or  occupied  In,  procuring  the  Instruc- 
tions, was  reasonable  (Sargent  v.  Gile,  8  N.  H. 
826,  381),  does  not  arise,  because  tbe  plaintiff 
brouf^t  bis  action  Immediately  after  the  de- 
mand. Whether  the  same  result  might  be 
reached  uiion  tte  gionnd  that  Oie  iaalntlff*s 
demand  upon  the  station  agent  who  he  knew 
had  no  authority  to  comply  with  It  was  not 
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a  demand  apon  the  defendaDts  (Potlumler  r. 
DawBon.  Holt,  N.  P.  888;  8  Starkle,  Br.  ISOO; 
PoU.  Torta,  281;  Storm  t.  liTinsBtoDt  6  Johns. 
44;  Mount  t.  Derlck.  6  HIU  (N.  7.)  405;  Good- 
win T.  Werthelmer,  99  N.  Y.  149, 1  N.  B.  404), 
ta  a  question  not  considered.  Judgment  for 
the  defendants. 

BLODOETT.  J.,  did  not  stt  Tbe  Otban 
concurred. 

(B9  N.  H.  170 

ABBOTT  T.  CONCORD  ft  M.  B.  B. 
(Boprane  Court  of  New  Hanvdiiic.  Belknap. 
Jnlr  aO.  1897.) 

KlGUOraiCE— NONSUIT—HTIDSNOS-TRIAI* 
— APPEAI^RBVIEW. 

1.  Where  trunka  were  hurriedlr  loaded  on  a 
track  by  defendant's  emplo76.  so  that  the;  fell 
and  injared  plaintiff,  the  qaeatioD  of  the  negli- 
feoce  of  the  «uplof6  was  property  aabmltted  to 
the  jurr. 

2.  Wane  tiie  erldence  was  eonfllctinc  as  to 
whether  It  was  defendant's  emph^t  who  loaded 
trunks  which  fell  and  tnjared  plalntlfl;  motion  for 
nonsuit  was  properly  denied. 

3.  Whether  a  rerdlct  shoold  be  set  aside  as 
asalnst  the  welf^t  of  erldence  is  f ot  tbe  trial 
Ja^e. 

CHiere  belnar  crldeoee  to  Jnstlfr  a  refnssl  to 
set  aidde  a  reralct  as.  contrary  to  the  erldence, 
no  gnestiOB  of  law  Is  raised  far  exceptions  there- 
ta. 

Bxceptlona  from  Belknap  connt7. 

Oasa  by  Charles  W.  Abbott  against  tbe  Con- 
cord ft  Montreal  Ballroad.  From  a  judgment 
In  favor  of  plaintiff,  defendants  except  Jndg- 
ment  tor  plaintiff. 

Case,  for  Injuries  received  by  the  plaintiff 
through  the  alleged  negligence  of  the  defend* 
ants'  employe,  one  Woodlawn,  in  loading 
trunks  upon  a  truck  at  the  steamer  landing 
at  Weirs.  The  plaintiff  was  In  the  employ  of 
one  Blackstone,  master  and  owner  of  a  steam- 
er iriying  upon  Lake  Wlnniplseogee.  aa  pturser 
or  clerk,  express  agent,  and  baggage  master. 
The  wharf  upon  which  the  baggage  was  land- 
ed was  ait  a  distance  from  the  platform  where 
the  baggage  was  loaded  upon  the  cars.  It 
was  the  custom  of  the  employ&B  of  the  steam- 
er and  railroad,  acting  togeUier,  to  transport 
the  baggage  to  .tb.Q  cars  by  means  of  tracks, 
and  tt  was  a  part  of  Woodlawn's  duty,  to 
assist  In  so  doing.  Upon  the  day  of  the  acci- 
dent, while  tbe  plaintiff  was  walking  back- 
ward, dragging  a  trunk  from  the  steamer 
to  tbe  wharf,  two  tnmks  fell  from  the  end  of 
a  truck  opposite  tbe  handlea,  and  injured  him. 
The  only  question  submitted  to  the  Jury  was 
wfaeUier  the  plalutUTs  Injury  was  caused  by 
til*  negllgenea  of  Woodlawn.  Tlw  plaintiff 


rested  after  he  and  Woodlawn  had  teatlfled. 
The  defendants'  motions  for  a  nonsuit  and 
that  a  verdict  be  directed  for  them  were  de- 
nied, subject  to  exception.  The  jury  returned 
a  general  verdict  for  the  plaintiff,  and  a  fe- 
cial verdict  In  which  they  found  that  tbe 
plalntlfTs  Injury  was  caused  by  ttie  negli- 
gence of  Woodlawn.  The  dtfendants'  motion 
to  set  aside  the  verdict  as  against  the  weight 
of  the  evidence  was  denied,  subject  to  excep- 
tion. All  fnrtiier  facts  necessary  for  a  con- 
sideration of  the  questions  raised  appear  In 
the  oplaUMi. 

Edwin  H.  Shannon,  Cor  plalntUE.  Jewett  ft 
Plummer,  B.  A.  ft  a  B.  Hlbbard.  Frank  S. 
Streeter,  and  Joseph  W,  Fellows^  tOr  detoid- 

aots. 

PIKE,  J.  In  order  that  the  plaintiff  sbonld 
prevail,  it  was  necessary  for  him  to  prove  tbat 
his  injury  was  caused  by  the  negligence  ot 
the  defendants'  s^ant  The  plalntUTa  evi- 
dence tended  to  prove  that  the  trunks  were 
hurriedly  loaded,  and  that  so  many  were 
placed  upon  the  forward  end  of  tiie  tmdc  aa 
to  cause  It  to  tip  and  throw  the  ones  last  load- 
ed upon  the  plaintiff,  and  that  Jast  before  the 
accident  Woodlawn  was  loading  trunks  upon 
that  end.  Conceding  the  truth  of  tills  evi- 
dence (Bullard  V.  BAllroad.  84  N.  H.  80.  6  AtL 
838),  the  Jury  could  ^perly  flud  that  the 
plalntlflTs  Injury  was  caused  by  the  negli- 
gence of  Woodlawn,  and  the  motion  for  a 
ncmsult  was  properly  denied. 

Tbe  d^endants*  evidence  tended  to  prove 
that  it  was  not  Woodlawn  who  loaded  the 
trunks  upon  the  forward  end  of  the  truck,  but 
two  of  the  plaintiff's  fellow  Bervauts.  The 
evidence  upon  this  point  was  conflicting,  and 
required  to  be  weighed.  The  duty  of  weigh- 
ing It  belonged  to  the  jury  (liucler  v.  Larose, 
86  N.  H.  141,  20  AtL  249),  and  the  motion  to 
direct  a  verdict  for  the  defendants  was  prop* 
erly  denied. 

Tbe  question  whether  the  verdict  should  be 
set  aside  as  against  the  weight  of  the  testS- 
mony  was  for  the  trial  judge.  Fuller  v. 
Bailey,  68  N.  H.  71;  Merrill  v.  Perkins,  81  N. 
H.  262;  Little  v.  Upfaam,  64  N.  H.  279,  9  Aa 
220.  The  exception  to  his  decision  raises  no 
quesUon  of  law,  if  there  was  evidence  to 
Justify  it  Tbe  result  on  the  motions  for  a 
nonsuit  and  to  direct  a  verdict  shows  that 
there  was  such  evidence.  Bxceptiona  over- 
ruled. Judgment  fur  the  plaintiff. 

PARSONS,  J^  did  not  alt  Xhs  othexa  ooo- 
cmnd* 
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(193  F*.  St  nx) 

COMMONWBAI/TH  t.  MOBBISON. 

(Snpreme  Court  of  PenmrlTania.   Dee.  80; 

1889.) 

ORIUINAI^  LAW— UDRDEB— EVIDBNCE— IN- 
aTRUCTIONS—APPEAL  AND  ERROE^ 
BBNTENCB— CLERICAL  ERROR. 

1.  Brldence  that  defendant  and  deceased,  while 
en^sed  in  "matching  dollars,"  had  a  diapute, 
whicn  ended  in  blows;  that  deceased  knocked  de- 
fendant down;  that  defendant  got  ap,  walked 
awar.  took  oot  his  knife,  and,  holding  it  in  his 
right  hand,  behind  his  back,  walked  Imck  to  de- 
ceased, asked  why  he  hit  him,  and,  without  far- 
ther warning,  stabbed  deceased  in  a  -rital  part  of 
hiB  body,  caosiDg  a  fatal  wound.— la  mifficient  to 
■ivtlin  •  verdict  of  murder  In  the  first  degree. 

2.  Where  the  evidence  was  safSclent  to  anataia 
the  Terdict,  and  the  charge  to  the  jury  was  clear, 
Impartial,  comprehensiTe,  and  free  from  snbstan* 
tiaJ  error,  and  all  of  defeBdant's  requested  .In- 
■tmetkmt  wen  siTen  meept  cme,  on  the  refusal 
of  which  no  amgnment  ox  error  waa  baaed,  a 
verdict  of  murder  in  the  first  degree  will  not  be 
disturbed. 

3.  That  the  officer  of  the  court,  in  recording  tUe 
aentetice  on  a  Terdict  of  murder,  made  a  d^cal 
error  In  writinc  the  number  of  the  term,  ia  not 
aofflclent  grouna  to  mpport  a  apeeification  of  er- 
ror. 

Appeal  from  court  ot  oyer  and  terminer, 
Mifflin  coun^. 

Joaqph  Morrlnm  was.conTlcted  of  murder 
In  tbe  first  degree,  and  appeals.  AiBrmed. 

Oulbertaon  dc  Culbertson,  for  appellant  A. 
Beed  Hayes,  DlsL  Atty.,  and  Howard  O. 
LantK,  for  the  Commonwealth. 

STBRfiEITT,  C.  J.  This  appeal  by  the 
prisoner  Is  from  tbe  sentence  of  the  law  Im- 
posed on  him  by  the  court  below  for  murder 
of  the  first  degree,  of  which,  after  a  fair,  full, 
and  Impartial  trial,  he  was  duly  found  guilty. 

The  first  assignment  of  error  alleges  that 
"the  ingredients  necessary  to  constitute  a  mur- 
der of  the  first  degree  do  not  exist  In  tills 
case."  This  specification  Is  under  the  second 
section  ot  the  act  of  February  15,  1870  (P.  L. 
15),  which  requires  us,  in  all  cases  of  murder 
of  the  first  degree,  "to  review  botb  the  law 
and  tbe  erldence,  and  to  determine  whether 
the  ingredients  necessary  to  constitute  murder 
of  the  first  degree  shall  have  been  proven  to 
exist."  It  thus  becomes  our  duty  to  see 
whether  competent  evidence  was  Introduced, 
which,  If  believed  by  the  Jury,  would  furnish 
the  elements  or  "Ingredients"  of  that  grade  of 
murder.  Whether  the  jury  should  or  should 
not  have  believed  and  relied  on  the  evidence 
Is  not  for  us  to  determine.  That  question  was 
considered  and  disposed  of  In  the  proper  fo- 
rum, on  tbe  motion  for  a  new  trial.  Grant 
V.  Com.,  71  Pa.  St.  465,  505.  In  this  case  we 
have  to  deal  only  with  that  kind  of  murder 
of  the  first  degree  which  is  described  in  our 
statute  as  "willful,  deliberate,  and  premedl- 
Uted  killing."  No  other  kind  of  that  grade  is 
even  suggested  In  the  record.  A  considera- 
tion of  the  evidence,  as  well  as  tbe  law,  ap- 
plicable to  that  grade  of  murder,  Is  therefore 
reqalred  in  disposing  of  the  first  specification. 

Tbe  corpoa  delicti,  and  tbe  Cact  that  tlie 
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mortal  wound,  which  speedily  caused  tbp 
death  of  Harry  Dougherty,  was  Inflicted  by 
tbe  prisoner,  were  both  so  clearly  and  conclu- 
slT^y  established  by  the  evidence  tbat  there 
could  be  no  donbt  as  to  either.  Tbe  facts  and 
circumstances  which  led  up  to  homicide  are 
substantially  these:  The  prisoner  and  Dough- 
erty met,  for  the  first  time,  at  tbe  stable  of 
the  hotel  in  Bellerille,  Mlfllin  county.  In  an 
effort  to  And  some  one  to  join  him  in  a  game 
of  "poker,"  the  prisoner  spoke  to  Dougherty, 
who  at  first  refused  to  play  that  game,  but 
afterwards  agreed  to  "match  dollars"  wltb 
him.  This  soon  led  to  a  dispute,  and  an  alter- 
cation ensued,  which  soon  ended  In  blows. 
Dougherty  finally  knocked  the  prisoner  down. 
Charles  Wells,  an  eyewitness  to  the  transac- 
tion, testified:  ■  Tb^t  after  Dougherty  "hit 
him  [tbe  prisoner]  he  walked  back  to  the 
stable  door,  and  leaned  back  against  It" 
That  the  prisoner  "got  up  from  where  be  was 
knocked  down,  and  came  up  about  halfway 
to  Mr.  Dougherty.  That  was  about  six  feet, 
I  suppose.  Then  be  turned  round,  and  went 
clear  back  to  where  he  was  knocked  down,— 
clear  back  to  tbe  buggy  wheel.  He  then  took 
and  turned  around,  and  came  clear  back  up  to 
Mr.  Dou^erty.  He  had  his  rig^t  arm  behind 
his  back.  He  had  his  left  arm  on  Mr.  Dough- 
erty's shoulder.  Then  Mr.  Morrison  fetched 
his  right  arm  from  behind  his  back,  and 
cut  Mr.  Dongberty."  This  witness  was  cor- 
roborated by  several  others,  one  of  whom 
(Charles  Toung)  testified  that  when  the  pris- 
oner waa  knocked  down,  "he  laid  for  three  or  . 
four  minutes  before  be  got  up,  and  looked 
around,  and  he  was  stunned.  He  looked 
around,  before  be  came  np  to  Dougherty,  to 
see  whero  be  was,  and  whoi  he  sighted  him 
he  walked  right  np  to  him.  He  asked  Dough- 
erty what  he  hit  him  for,  and  then  be  Just 
laid  hts  left  hand  right  on  bis  shoulder,  and 
cut  him  witii  his  right"  Another  witness 
(Albert  S.  Olbbony)  testified:  "I  saw  Morri- 
son coming  out  of  tbe  crowd.  He  opened  a- 
imlfe,  and  put  it  behind  his  back,  walked 
through  the  crowd,  walked  up  to  the  man  that 
was  Dougherty,  and  stabbed  him."  "I  saw 
htm  make  a  lunge  at  bim."  Shannon  Shook 
also  testified  tbat,  after  the  prisoner  was 
knocked  down,  "he  turned  around,  and  came 
back  to  tbe  stable  door,  where  Dougherty  was 
then  standing.  He  walked  up  to  Mr.  Dough- 
erty, •  •  •  made  a  run  towards  him,  and 
threw  his  arm  over  his  shoulder,  and  stabbed 
him"  with  "his  right  arm,— the  knife."  "He 
passed  me  going  up  to  Dougherty."  The  wit- 
ness further  added  that  he  then  saw  the  knife 
In  his  band.  "He  had  It  behind  his  back* 
in  his  band."  Tbe  foregoing  testimony  was 
further  corroborated  by  the  witnesses  Hem- 
baugb,  Fleming,  and  Sankey.  Tbe  last-nam- 
ed witness  testified  tbat.  In  reply  to  a  ques- 
tion as  to  why  he  killed  the  deceased,  the  pris- 
oner answered,  "He  struck  me  In  the  mouth." 
In  this  connection.  It  may  be  added  that  the 
prisoner  testified,  in  substance,  tbat  the  stat>- 
bing  was  in  self -defense. 
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Much  other  evidence,  tending  to  prove  that 
the  mortal  wound  tn  question  was  Inflicted 
by  the  prisoner  sobstantlally  In  the  manner 
and  under  the  circumstances  testified  to  by 
the  wltnessea,  might  be  referred  to,  but  It  la 
unnecessary.  The  evidence  Introduced  and 
relied  on  by  the  commonweaith  was  abun- 
dantly sufficient  to  carry  the  case  to  the  Jury 
on  all  the  questions  of  fact  submitted  to  them 
by  the  learned  president  of  the  oyer  and 
terminer.  Com.  v.  Drum.  58  Pa.  St  16; 
r>ynch  v.  Com.,  77  Pa.  St  207;  Lanaban  v. 
Com.,  84  Pa.  St  80;  Com.  v.  Buccierl,  153 
Fa.  St  535.  26  AtL  228;  Com.  v.  Breyessee, 
160  Pa.  St  456,  28  Atl.  824. 

The  learned  Judge's  Instructions  to  the  Jury, 
Including  his  definitions  of  homicide,  murder 
at  common  law,  murder  of  the-  first  and  mur- 
der of  the  second  degree  under  oar  atatute, 
manslaughter,  etc.,  were  dear.  Impartial,  com- 
prehensive, and  free  from  any  substantial  ^ 
ror.  nilrty  requests  fen*  instructions,  em- 
bracing every  phase  of  the  case,  and  the  prtn- 
clples  of  law  applicable  thereto,  were  submit- 
ted by  the  prisoner's  counsel,  and  all  of  them 
except  one  were  affirmed  by  the  court  Its 
answer  to  that  request  has  been  accepted  by 
counsel  as  containli^  nothing  uinu  which  to 
base  a  specification  of  error. 

In  affirming  the  prl8oner*8  first  seven, 
twelftii,  and  twenty-seventh  requests,  the 
court  Instructed  the  Jury,  In  the  language 
thereof,  thus; 

"(1)  If  the  intent  is  not  to  kill,  but  to  do 
great  bodily  harm,  even  if  there  be  malice,  de- 
liberation, and  premeditation,  the  oflleiMe  wUl 
not  rise  higher  in  grade  than  murder  at  tiw 
second  degree. 

"(2)  A  reasonable  doubt  as  to  the  ezlstMice 
of  malice  Is  sufficient  to  reduce  the  grade  of 
homicide  to  voluntary  manslaughter. 

"(S)  To  convict  the  prisoner  of  murder  of 
the  first  degree,  the  Jury  must  find  he  com- 
tnltted  'willful,  deliberate,  and  premeditated 
murder,  with  malice  aforethought'  and  each 
of  these  words  must  be  found  to  a^j  to  the 
crime. 

"(4)  That  while  tite  law  presumes  every  un- 
lawful klllii^  with  malice,  express  or  implied, 
to  be  murder,  that  presim:q>tion  rises  no  high- 
er than  murder  at  common  law  and  murder  of 
the  second  degree,  and  the  burden  Is  on  &e 
commonwealth  to  show  by  the  testimony  that 
It  is  murder  of  the  first  degree,  under  our 
statute. 

"(5)  The  burden  of  proof  never  shifts,  but 
remains  with  the  commonwealth  throughout 
to  prove,  beyond  a  reasonable  doubt  each  and 
every,  all  and  singular,  the  material  averments 
in  the  indicftment  If  all  of  this  is  not  cleariy 
and  satisfactorily  shown  beyond  a  reasonable 
doubt  the  Jury  should  acquit 

"(6)  'Manslaughter'  ie  defined  to  be  the  un- 
lawful killing  of  another,  with  malice,  express 
or  implied,  which  may  be  voluntary.  In  a  sud- 
den heat  or  quarrel,  or  Involuntary,  but  in 
the  c<Hnmisslon  of  an  unlawful  acL  If  the 
Jury  find  such  offense  beyond  all  reasonable 


doubt,  the  verdict  Bhonld  be  goflti  of  man 
slaughter. 

"{T)  It  Is  necessary.  In  order  to  convict  the 
prisoner  of  the  crime  charged  In  the  Indict- 
ment or  of  any  degree  of  murder  or  man- 
slaughter, upon  the  evidence  of  circumstan- 
ces, that  such  circumstances  an  concur  to 
show  that  the  defendant  committed  such  crime, 
and  that  sudh  circumstances  are  all  Ineoo- 
slstent  with  any  other  rational  conclusion.** 

"(12)  In  this  case  the  law  raises  no  pre- 
sumption against  the  prisoner,  but  every  pre- 
Bumption  of  the  law  Is  In  flavor  of  his  Inno- 
coice;  and  In  order  to  convict  him  of  the 
crime  alleged  In  the  Indictment  or  of  any 
lesser  crime  included  in  It  ever^  material  fact 
necessary  to  constitute  such  crime  must  be 
proyed  beyond  a  reasonable  doubt  upon  any 
single  fact  or  element  necessary  to  constitute 
the  crime,  and  It  Is  your  duty  to  give  the  pris- 
oner the  benefit  of  snidt  doubt,  and  acqolt 
him." 

**(27)  If  you  find  that  the  deceased,  at  or 
before  Qie  time  the  fatal  blow  was  struck,  was 
advancing  towards  the  defendant  in  a  menac- 
ing manner,  or  was  striking  at  the  defKidant, 
or  striking  the  defendaurt  or  If  the  defend- 
ant at  that  time,  had  reason  to  believe,  and 
did  believe,  that  he  was  In  Imminent  danger 
of  death  or  great  bodily  harm,  Iben  the  de- 
fendant would  be  Justified  in  snch  striking." 

Acting  under  these  and  the  fullo-  instruc- 
tions contained  tn  tiie  learned  Judge's  charge 
and  affirmative  answers  to  the  prisoner'a  re- 
maining requests,  the  Jury  doubtless  had  a 
clear  conception  of  their  duty  tn  applying  the 
taw  to  the  facts  as  they  found  them  from  the 
evidence;  and,  in  declaring  by  their  verdict 
that  the  prisoner  was  "guilty  of  murder  of 
the  first  d^ree,"  they  must  hare  found  aU 
the  facts  or  "Ingredients"  necessary  to  con- 
stitute that  high  felony.  In  other  words,  they 
must  have  found  that  the  killing  was  not 
done  in  Jtistlflable  self-defense,  nor  In  a  end- 
den  transport  or  heat  of  passion  gen«>ated 
by  adequate  iffovocatlon,  but  that  it  was  done 
willfully  and  maliciously,  and  with  Intent  to 
take  Ilf6.  These  ccmdnslons  were  not  unwar- 
ranted by  the  evidence  as  to  what  occurred 
at  and  about  the  time  the  stabbing  was  done, 
and  also  as  to  the  nature  and  character  of  the 
wound  and  the  manner  In  which  It  was  In- 
filcted.  As  shown  by  the  evidence,  after  the 
prisoner  was  knocked  down,  and  after  Dough- 
erty walked  away  from  blm,  be  appears  to 
have  opoied  bis  knife,  and  thus  armed  with 
the  open  knife  In  his  right  band,  behind  his 
back,  he  approached  Dougherty,  who  was  still 
standing,  at  the  stable  door,  laid  his  hand  on 
his  shoulder,  asked  him  why  be  hit  him,  and, 
without  furth^  warning,  drew  the  knife  from 
behind  his  back,  plunged  it  Into  Dougherty's 
left  thigh,  nearly  severing  the  femoral  artery, 
and  drew  it  across  his  abdomen.  According 
to  the  phyticlan's  testimony,  the  wound  was 
ten  Inches  long,  about  five  Inches  of  It  In  the 
thigh,  and  about  the  same  length  across  the 
abdomen*  deep  enough  In  the  thIgK  to  par- 
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tially  sever  the  femoral  •rtery,  ud  deep 
enouch  In  tbe  abdomen  to  reach  the  perito- 
neum. Tbe  mOTtal  woond  thus  Inflicted  was 
In  a  Tltal  part  of  the  body,  and  death  speedily 
ensned.  tt  haa  been  said  by  thla  court  that 
"he  who  uses  npm '  the  person  of  another, 
at  some  rltal  part,  with  manifest  Intention  to 
use  tt  upon  blm,  a  deadly  weapon,  sacb  as 
an  ax.  a  gun,  or  a  knife,  must.  In  tbe  absence 
of  qnallfylng  dreams  tan  ces,  be  presumed  to 
know  that  K  Is  likely  to  kill,  and.  know- 
Ing  this,  must  be  presumed  to  Intend  the 
deatb  which  Is  the  probable  and  ordinary  con- 
sequence of  such  an  act"  Lanahan  t.  Com., 
84  Fa.  St  80,  88.  In  view  of  what  has  been 
said,  the  first  specification  of  error  cannot  be 
sostalned. 

A  carefnl  review  of  tbe  law  and  the  erl- 
denee  bas  satisfied  us  that  there  was  properly 
before  tbe  Jury  In  this  case  competent  evidence 
tending  to  prove  all  the  facts  or  "higredlents** 
necessary  to  constitute  tbe  crime  of  murder  of 
the  first  degree.  That  evidence,  together  with 
all  tbe  other  evidence  In  the  case,  was  rightly 
before  the  Jiur  for  their  exclusive  constdera* 
tlon  In  determining  the  facts  submitted  to 
them.  Tbe  action  of  the  trial  court  in  deny- 
ing the  prisoner's  motim  for  a  new  trial, 
shows  that  It  was  satlsfled  with  the  jury's 
findings  of  fiict,  as  well  as  their  application 
of  the  law  to  the  facts  Qius  established. 

The  subjects  of  complaint  In  the  second  to 
the  eighth  specifications,  Inclusive,  are  to  the 
cba^  of  the  court  mainly  on  the  grounds 
that  tt  was  inadequate,  not  sufllclently  speci- 
fic, etc.  We  have  already  had  occasion  to  re- 
fer at  some  length  to  tbe  evidence,  charge  of 
the  court  «t&  As  to  tbe  charge,  we  charac- 
terised It  as  'tclear.  Impartial,  comprehensive, 
and  free  from  substantial  error" ;  and  we  may 
now  add  that  It  is  neither  Inadequate  nor  lack- 
ing In  sufficient  precision.  The  30  requests 
for  Instructions,  submitted  by  the  prisoner's 
counsel,  9  ot  which  are  quoted  above,  were 
doubtless  Intended  to  cover  every  phase  of 
tbe  case  as  presented  by  the  ertdence.  If  ad- 
ditional instructions  were  required  or  desired, 
they  should  have  been  requested.  Com.  r. 
Zappe,  168  Pa.  St  408.  ae  Aa  16;  Com.  r. 
BoBCbino,  176  Pa.  St  116,  34  AtL  964.  We 
find  nothing  In  the  record  that  would  Justify 
us  In  sustaining  any  of  these  seven  specifica- 
tions; nor  do  we  think  either  ol  than  requires 
further  notice. 

The  ninth,  tenth,  and  eleventh  specifications 
relate  to  single  sentences  taken  from  the  gen- 
eral charge,  and  depend  largely  on  the  punc- 
tuatlcn  of  the  stenographer  to  sustain  the  ob- 
jections of  the  prisoner's  counsel.  Considered 
in  connection  with  the  context  and  the  charge 
generally,  as  delivered  by  the  court  they  are 
free  from  error.  In  his  opinion  refusing  the 
motion  for  a  new  trial,  tbe  learned  Judge  re- 
fers to  and  satisfactorily  explains  the  stenog- 
rapber'a  errors  of  punctuatiuL  It  may  be 
suggested,  In  passing,  that  such  errors  should 
tie  corrected  by  the  court  below  b^ore  the  rec- 
ord la  certified  to  na. 


91S 

Ihete  was  no  reversIUe  error  In  not  offer 
Ing  in  evidence  the  garment  referred  to  in  the 
twelfth  q>eciflcatlon.  There  Is  nothing  to  In- 
dicate that  the  prisoner  was  In  any  way  prej- 
udiced by  the  commonwealth's  omission; 
nor  does  It  appear  that  it  was  not  equally  In 
the  power  of  the  prisoner  to  pot  It  In  erldenc* 
himself,  if  he  so  desired. 

There  Is  no  merit  in  the  thirteenth  specifi- 
cation. What  was  done  for  the  comfort  and 
convenience  of  Jurors  who  were  temporarily 
Indisposed  during  the  trial  was  a  matter  rest- 
ing on  the  sound  discretion  of  the  court  and 
there  Is  not  a  particle  of  evidence  to  show  any 
abuse  of  that  discretion. 

The  fourteenth  apedflcatlon  cannot  be  sus- 
tained. The  clerical  error  of  the  court's  offi- 
cer in  writing  the  wrong  number  of  tbe  term, 
In  recording  tbe  sentence,  did  not  In  aoy  way 
Injure  the  prisoner. 

In  view  of  what  the  learned  trial  Judge  has 
said  In  his  opinion  denying  the  moUon  for  a 
new  trial,  further  comment  on  the  specifica- 
tions of  error  Is  not  required.  The  case  appears 
to  have  been  carefully  and  ably  tried  on  the 
part  of  the  court  as  well  as  counsel.  The  re- 
sponsibility of  determbiing  tbe  facts,  and  ap- 
plying to  than  tbe  law  as  laid  down  by  the 
court  devolved  on  the  Jory.  Under  tbe  in- 
structions given  to  them,  It  was  their  exclu- 
sive duty  to  weigh  and  consider  all  the  evi- 
dence, and  determine  wfaethel:  the  prisbner 
was  guUty  of  murder  ot  the  first  degree,  or  of 
murder  of  the  second  degree,  or  of  man- 
slaughter, or  not  guilty  ot  any  crime  included 
in  the  Indictment  That  doty  was  fairly  and 
forcibly  enjoined  open  them  by  the  learned 
trial  Judge  In  tbe  condoding  paragraph  of  his 
charge.  That  ft  was  faithfully  and  consdoi- 
tlously  performed  we  have  no  reason  to  doubt 

We  have  given  to  this  case  that  careful  con- 
sideration which.  In  view  of  the  gravity  of  the 
Jtidgment  Its  Importance  to  the  prlsontt  de- 
mands, and  the  result  Is  that  we  find  no  error 
in  the  record  that  would  Justify  us  In  disturb- 
ing the  verdict  or  the  Judgment  entered  there- 
on. The  Judgment  is  therefore  afflrmed,  and 
It  Is  ordered  that  the  record  be  remitted  to  tbe 
court  bdow  for  the  purpose  of  execution. 

(193  Pa.  St.  6N> 
LEIBBRT  V.  HEITZ. 

(Supreme  Court  of  PeDoaylvania.   Dec.  80. 
1890.) 

AsauupsiTMationND  rent— ktidbncb-sbt- 

OFP. 

1.  In  defease  to  assumpsit  for  ground  rent,  de- 
fendant pleaded  as  a  set-off  the  breadi  of  plaln- 
ttlTt  oral  agreement  inducing  the  conveyance, 
to  procure  a  syndicate  to  open  a  street  adjolDing 
the  premises,  In  accordance  with  an  agreement 
wblcD  It  was  alleged  plaintiff  bad  stated  the 
syndicate  had  made  with  him.  In  proof,  he  offer- 
ed evidence  of  an  agreement  to  procure  the  syn- 
dicate to  dedicate  land  for  sadi  street  and  of  a 
demand  f<»-  Its  performance.  BeU,  that  the  of- 
fer was  prmeriy  rejected,  as  it  was  not  gemane 
to  the  set-off  pleaded. 

2.  In  aBsampsit  for  ground  rent,  a  set-off  based 
on  onliquidated  damages  which  would  not  only 

Digitized  by  Google 


44  ATTiAWnO  BOFOBIBB. 


satlafr  the  umiii  of  ■rmmd  rent  aned  f«,  bnt 
wonld  extisgnUi  the  princlpalt  oofbt  net  to  be 

sllowfd. 

Appeal  from  court  of  common  lOeac,  FbU- 

adelphla  county. 

Aa&umpslt  by  WlUlam  W.  Letbert  against 
Jacob  R.  Heltz.  From  a  judgment  In  faT<« 
of  i^aintiff,  James  Arthur,  interTener,  ap- 
peals. Affirmed. 

The  following  are  the  specifications  of 
ror: 

"The  court  below  erred: 

"(1)  In  overruling  the  defendant'!  offer  of 
proof  by  James  Arthur,  a  wituess  and  tetre* 
tenant,  which  was  as  CoUows;  *I  offer  to 
prove  by  this  witness  that  he  Is  the  terre- 
tenant -apd  owner  of  the  lot  of  ground  men- 
tioned In  the  ground-rent  deed  given  by  Wil- 
liam W.  Leibert  to  Jacob  R.  H^t^  dated  May 
15,  ISdG,  recorded  In  Deed  Book  W.  M,  Q, 
No.  62,  p.  405,  under  a  deed  from  Jacob  R. 
Heitz  and  wife  to  himself,  bearing  the  same 
date,  recorded  in  Deed  Book  W»  U,  O,  No. 
14,  p.  410;  that  prior  to  the  execution  of  this 
deed  there  was  an  agreement  in  writing  be- 
tween the  tfaintliT  and  defoidant,  and  that 
the  said  agreement  provided  for  the  convey- 
ance by  Leibert  to  Arthur  of  the  lot  of 
ground  In  auestion,  for  the  oonsldetatlon  of 
twenty-six  thousand  idx  hundred  dollars,  and 
that  the  said  Leibert  agreed  In  said  agree- 
ment to  loan  t6  the  said  James  Arthur,  w  his 
assigns,  the  sum  of  sixteen  thousand  two 
hundred  dollars  upod  the  ground  which  he 
was  by  said  agreement  to  convey,  and  to  be 
secured  br  reserving  at  the  time  of  said  con- 
veyance a  yearly  ground  rent  of  nine  hundred 
and  seventy-two  dollars;  that  the  name  of 
Jacob  R.  Heitz,  in  said  conveyances,  was  sim- 
ply used  as  a  channel  of  title,  for  the  purpose 
■of  reserving  the  said  ground  rent;  that  in^or 
to  the  execution  of  the  said  agreement,  and  at 
■the  time  of  the  execution  thereof,  and  as  an 
inducing  cause  for  Its  execution  by  James  Ar- 
thur, the  eaiA  Leibert  stated  to  the  said  Ar- 
thur that  he  bad  a  contract  in  writing  with 
<ttM  Drex^  Syndicate,  to  whom  he  had  con- 
veyed a  tract  of  land  adjoining  the  tract  of 
land  in  question,  whereby  they  agreed  to  opea 
Mower  street  at  any  time  upon  his  (Lelbert'a) 
•demapd,  and  that  he  (the  aaid  Leibert)  would 
iirocure  the  Drexel  Syndicate  to  open  the  said 
Mower  street  at  any  time  up<ni  his  (Arthur's) 
■demand  or  request;  that  the  said  statement 
thus  made  by  Leibert  was  the  Inducing  cause 
for  the  said  agreement,  and  that  the  said 
■James  Arthur  made  the  said  agreement  upon 
-the  faith  of  the  said  statement;  that  subse- 
quently, when  It  was  ascertained  by  Mr.  Lei- 
bert that  his  Bald  agreement  was  not  in  writ- 
ing, he  made  the  statement  to  the  said  James 
Arthur,  prior  to  the  execution  of  the  deed  In 
-Buit,  ttiat  he  had  such  an  agreement  with  the 
Drexel  Syndicate,  and  that  they  would  open 
Mower  street  at  any  time  upon  bis  (Leibert's) 
draiand,  and  that  he  (Leibert)  would  have 
the  Drexel  Syndicate  open  Mower  street  at 
.any  time  upon  Mi.  Arthur's  demand;  that 


the  said  James  Arthur  parted  with  the  con- 
sideration of  the  said  deed  upon  the  faith 
of  the  said  statement,  and  snbseQuently  de- 
manded of  Mr.  Leibert  fbat  be  have  the  Drex- 
el Syndicate  open  tiie  said  Uower  street  to 
Carpenter  street,  which  the  said  Leibert  has 
not  done;  that  the  value  of  the  said  land 
without  Mower  street  opoud  Into  Oupenter 
street  is  about  918.000,  and  that  the  value 
ot  the  said  l»nd  witii  Mower  Street  opened  In- 
to Carpoiter  street  Is  about  ¥30,000;  and  that 
the  said  James  Arthur  has  been  damaged  by 
the  breach,  of  this  contract  on  tlie  pai$  ot 
Leibert  In  tin  sum  of  917,000.' 

"<2)  In  overruling  the  defendant's  oflCer  of 
proof  by  James  Arthur,  a  witness  and  tore* 
tenant,  which  was  as  follows:  Defendant 
also  offers  to  prove  I^^  the  wltossa  that  at 
the  time  of  the  setttemenl^  and  deUvrar  of 
the  deed  upon  which  this  suit  brov^t; 
there  were  preset,  beddes  the  idalntifl  and 
defendant  Arthur,  Mr.  Samuel  a  DId;d  and 
Mr.  Bigby,  an  offlcw  of  llie  Land  Title  * 
Ttust  Company,  and  tbat  It  was  stated  b7 
Mr.  Libert,  ia  response  to  the  question  by 
Mr.  Blgby  whether  he  had  yet  fbund  tbs 
agreement  respecting  Mower  street,  that  be 
had  not  found  It,  bat  that  It  was  part  <tf  his 
agreemoit  to  open  Mower  street  throu^  the 
ground  of  the  Dr^  Syndicate  when  demand- 
ed by  Arthur,  and  that  the  defendant  James 
Arthur  parted  with  the  consideration  express- 
ed In  the  said  deed  and  In  the  said  contract 
i^lng  on  this  atatement  and  promise,  and 
then  and  there  requested  Mr.  Leibert  to  have 
the  Drezd  Syndicate  open  tbe  said  Mower 
street;  that  upon  request  of  Mr.  Artiiur  sub- 
aequentiy  the  said  Leibert,  1^  his  acts  and 
writing,  made  an  effort  to  have  the  Drexel 
Syndicate  opm  the  said  Mower  street  into 
Carpenter  street;  and  that  by  his  letter  to 
James  Arthur,  under  date  of  January  21, 1887, 
he  stated  as  follows:  "I  have  yours  of  the 
20th  Inst  I  am  of  the  opinion  that  the  let- 
ters to  which  Mr.  Rltter  refers,— one  to  Wen- 
dell &  Smith,  tbe  other  to  'me  at  the  time  of 
the  purcluiBe  of  lot  on  Oresheim  road,  the  lat- 
ter of  which  Is  a  myth;  the  other  as  not  hav- 
ing been  quoted  as  he  wrote  to  them,  has 
been  for  some  object,  and  It  may  be  to  crawl 
out  of  the  position  he  took  and  as  expressed 
by  him  in  his  letter  to  W.  &  S.  He  now  sees 
he  Is  an  antagonist  to  Drexel  Syndicate,  whose 
agent  he  was.  I  declined  to  sell  the  lot  un- 
less this  was  conceded,— the  opening  of  Mow- 
er street:  and  I  have  no  letter  from  Mr.  Rlt- 
ter declining  to  accede  to  this,  nor  liave  I  any 
recollection  that  any  obJecti(m  was  made  to 
this.  The  other  demand  made  by  me  was 
to  have  the  earth  taken  from  the  cellars  oi  my 
houses  erected  on  the  lots  to  be  placed  in 
the  hollow  part  of  my  lot.  This  they  con- 
cluded not  to  accept,  and,  as  soon  as  It  is  seen 
by  me  that  tiiere  might  be  enough  dirt  taken 
from  ceilara  of  houses  that  might  be  dug  on 
my  own  premises,  -I  yielded  to  that  portimi; 
but  to  the  otber  it  was  never  done.  He  has 
changed  front,  and  Is  afraid  even  ot  the  copy 
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of  the  letter  written,  aa  he  knows  he  agreed 
with  me  that  the  syndicate  was  to  Ofiea  the 
street  whenever  demanded  by  me,  and  to 
Blgn  a  petition  to  opoi,  as  did  not  wish  Uie 
street  only  put  through  as  far  as  the  Orphans' 
Home  property,  bnt  to  be  cut  through  twth 
the  Orphans'  Home  and  Garret  proi)€rtles, 
to  the  upper  end  of  said  street,  as  my  object 
in  this  was  two  frontages  on  Mower  street, 
on  a  street  cut  through  and  open  each  end 
from  Carpenter  to  Mount  Pleasant  Make 
contract  with  a  responsible  person  to  build 
as  he  may  pn^iose,  conditioned  for  the  open- 
ing of  Mower  street;  then  I  will  try  and  get 
It  opened,  and  It  may  be  I  will  give  bond  to 
the  city  for  any  damages  sustained.  It  ap- 
pears now  as  If  It  would  be  better  to  do  this 
than  fail  to  have  the  opening/  but  this  la  not 
desirable  if  you  cannot  find  a  purchaser  for 
the  lot  Kow,  move  in  the  matter  at  once, 
And  your  man,  and  X  will  see  what  can  be 
done  to  help  you.   Yours,  W.  W.  Leibert"  ' 

"(3)  In  directlug  the  jury  to  render  a  ver- 
dict for  the  platntift. 

"(4)  In  permitting  judgment  to  be  entered 
for  the  plaintiff  In  $515.16." 

Frederick  J.  Gelger,  for  appellant  W11- 
Uam  0.  Humls,  for  appellee. 

McCOIiLUM,  J.  This  was  an  action  of  as- 
sumpsit for  the  recovery  of  arrears  of  ground . 
rent  It  was  brought  against  Jacob  B.  Heltz, 
to  whom  the  deed  In  which  the  ground  rent 
was  reserved  was  made  by  the  plaintiff. 
Heltz  interposed  no  defense  to  the  action,  but 
James  Arthur,  under  a  deed  from  him,  Inter^ 
vened  as  terre-tenant  The  plaintiff  put  In 
evidence  his  deed  to  Heltz,  and  rested. 
Thereupon  Arthur  made  two  offers  of  evi- 
dence, which  were  rejected;  and,  there  being 
no  other  offer  made,  the  court  directed  a  ver- 
dict for  the  amount  of  the  plaintiff's  claim. 
From  the  Judgment  entered  on  the  verdict 
this  appeal  was  taken. 

It  appears  that  there  was  a  contract  enter- 
ed Into  tjetween  Leibert  and  'Arthur  on  the 
24th  of  April,  1896,  by  which  the  former 
agreed  to  sell,  and  the  latter  to  buy,  the  lot 
described  In  the  deed  from  Leibert  to  Heltz, 
and  in  the  deed  from  Heltz  to  Arthur.  The 
contract  was  prepared  by  Arthur,  and  It  was 
provided  therein  that  Leibert,  upon  the  de- 
mand of  Arthur,  should  dedicate  by  deed,  at 
his  own  cost  to  the  city,  the  whole  bed  of 
MoWw  street  ^  feet  wide,  adjoining  the  lot 
above  referred  to,  and  lying  between  the 
same  and  other  ground  of  Leibert  This  pro- 
vision In  the  contract  is  noted  herein  as  prop- 
er for  consideration  in  counectlon  with  the  re- 
jected offers.  It  should  also  be  noted  here 
that  It  was  agreed  on  the  trial  that  Leibert 
had  complied  with  the  provisions  aforesaid. 
The  offers  did  not  allege  fraud,  accident  or 
mistake  on  the  part  of  Leibert  but  averred 
that  he  stated  to  Arthur,  prior  to  and  at  the 
thne  of  the  execution  of  the  contract,  and  as 
an  Inducement  to  the  execution  of  the  same. 


that  he  hod  a  contract  with  tfae  Drexel  Syndi- 
cate, by  which  they  were  to  open  Mower 
street  at  any  time  upon  his  demand,  and  Qiat 
he  would  procure  them  to  open  it  at  any 
time  on  Arthur's  request  that  he  shoiUd  do 
so.  It  is  a  singular  circumstance  that  the 
party  who  prepared  the  contract  with  Leibert 
and  Included  In  H  the  provision  hereinbefore 
referred  to,  omitted  from  It  an  oral  agree- 
ment which  induced  him  to  enter  Into  sadd 
contract  and  a  breach  of  which  he  now  al- 
leges would  entitle  him  to  damages  In  the  sum 
of  $17,000.  from  which  he  could  pay  the  ar- 
rears of  the  ground  rent  sued  for,  and  for  the 
baianoe  of  which  he  could  have  a  certificate 
under  the  defalcation  act  It  Is  also  notice- 
able that  the  rejected  offers  contain  no  denial 
by  Arthur  of  tlie  existence  of  an  agreement 
by  the  syndicate  to  open  Mower  street  nor 
any  assertion  by  Arthur  of  s  refusal  by  Lel- 
l>ertto  demand  of  the  syndicate  performance  of 
their  agreement  with  him.  It  should  also  be 
noted  here  that  the  offers  of  evidence  were  not 
germane  to  the  defense  set  up  in  the  notice 
of  special  matter,  and  that  an  a^eemeut  of 
the  syndicate  to  dedicate  to  the  city  of  Phila- 
delphia so  much  of  their  land  as  formed  the 
bed  of  Mower  street  was  not  an  agreement  to 
open  said  street  Besides,  it  Is  qalte  deer 
that  the  rejection  of  evidence  not  relevant  to 
the  defense  presented  by  the  pleadings  fur- 
nishes no  ground  for  reversing  a  Jbdgment 
"We  have  duly  considered  the  rejected  of- 
fers, and  are  nnable  to  find  tn  them  any  suffi- 
cient warrant  for  tbe  appellant's  claim  as 
made.  There  Is  no  such  measure  of  damages 
adndeslble  in  the  suit  as  Is  contended  for. 
The  allowance  of  it  might  result  tn  a  set-off 
which  would  not  only  satls^  the  arrears  of 
ground  rent  sued  for,  but  would  extlngulBh 
the  principal  A  set-off  based  upon  unliqui- 
dated damages,  measured  as  proposed,  Is  not 
applicable  to  this  action.  8et-ofls  are  allow- 
ed In  order  to  prevent  mulHplIcHt  of  actions, 
and  ought  not  to  be  allowed  so  as  to  be  them- 
selves the  cause  of  new  disputes.  If  allow- 
ed, they  might  "throw  open  a  perpetual  rent 
to  a  perpetual  dispute  by  an  unwritten  attera- 
tlon  of  its  amount  and  thus  make  set-offs  to 
be  the  cause  of  strifes.  Instead  of  a  way  of 
ending  them."  Mangle  v.  Stiles,  31  Pa.  St. 
72,  and  Trust  Co.  v.  Pisa,  147  Pa.  Bt  282,  23 
Atl.  560.  The  specifications  of  error  are  over- 
ruled, and  the  Judgment  Is  affirmed. 


(US  P».  at  603) 
SAUBBS  V.  UNION  TRACHON  CO. 

(Supreme  Court  of  Pennsylvania.   Dec.  80, 

ISO!).) 

STREET  RAJLROAD3-COIX1810N8-NEQU- 

QENCE. 

Where  tfae  speed  of  a  street  ear  is  not  im- 
resBODable,  and  the  motonnnn  spares  no  effort  to 
check  it.  so  Bi  to  avoid  coUisicm  with  a  person, 
wtio,  while  proceeding  near  the  track,  suddenly 
attcmplB  to  cross  ahead  of  the  car*  the  oompsnj 
is  not  negligent. 
I     Sterrett  C.  J.,  dissenting. 
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Appeal  from  court  of  common  pleai;  PhUa- 
delphla  county. 

Action  by  CSiarles  Henry  Sauen  against  the 
Union  Traction  Company  to  recover  damages 
for  Iztjorlea  sustained  through  the  alleged  neg- 
ligence of  defendant  From  a  judgment  for 
defendant,  plaintiff  appeals.  Affirmed. 

Plafntifl  was  riding  a  bicycle  along  the 
track  of  a  street-car  company.  On  reaching 
the  center  of  an  Intersecting  street,  be  saw  a 
car  approaching  on  an  adjoining  track.  With- 
out any  warning,  he  turned  sharply  to  cross 
such  other  track,  but  was  impeded  by  a  wagon 
proceeding  in  the  same  direction  as  himself, 
but  on  the  far  side  of  both  tradEs.  In  an 
dTort  to  escape  tbe  wagon,  he  suddenly  swerr- 
«d  towards  the  car.  and  collided  with  It 

M.  Hampton  Todd,  for  appellant  William 
Senry  hez  and  Thomas  Leamlng,  for  appellee. 

McCOLLUM.  J.  In  this  case  tbe  court  be- 
low, upon  a  careful  consideration  of  all  the 
evidence,  directed  the  Jury  to  render  a  verdict 
for  tbe  defendant  The  direction  was  based 
on  the  failure  of  the  plaintiff  to  establish  neg- 
ligence on  the  part  of  the  company.  The 
court  was  also  of  the  opinion  that  the  alleged 
speed  of  the  car  was  not  the  cause  of,  or  bad 
anything  to  do  wl^,  tbe  accident  It  being 
clear  to  the  court  that  the  testimony  of  the 
plaintiff  and  that  of  the  witnesses  called  by 
him  was  not  sufficient  to  charge  tbe  motor- 
man  with  negligence,  it  was  not  deemed  nec- 
essary to  determine  whether  the  plaintiff  was 
properly  chargeable  with  it  His  failure  to 
establlah  a  fact  essential  to  the  maintenance 
of  his  suit  was  In  Itself  sufficient  to  defeat  a 
recovery.  A  careful  lamination  of  the  evi- 
dence In  the  case  shows  that  tbe  plaintiff  was 
partially,  If  not  wholly,  responsible  for  a  con- 
dition which  resulted  In  the  collision  com- 
plained of.  It  was  sudden  and  unexpected, 
and  the  motonnan  could  not  have  foreseen  IL 
Previous  to  the  discovery  of  it  he  bad  a  clear 
track,  and  no  reaaon  tot  apprehending  the  dis- 
aster that  Immediately  followed  it.  The  prob- 
ability is  that  the  plaintiff,  cm  discovering  the 
position  and  direction  of  the  wagon,  which  he 
seems  to  have  regarded  as  an  obstruction  to 
his  passage  in  tbe  direction  be  was  riding, 
lost  bis  self-possession,  and  dashed  in  the  di- 
rection which  brought  him  In  contract  with 
an  approaching  car.  Tbe  moment  be  appear- 
ed near  to  or  upon  tbe  defendant  company's 
track  In  his  effort  to  cross  ahead  of  tbe  car, 
the  motorman,  observing  his  position,  and  the 
danger  be  was  exposed  to,  did  all  In  his  power 
to  prevent  a  collision.  His  efforts  In  this 
direction  were  unavailing,  and  the  plaintiff 
was  struck  by  the  car  a  mcHnent  before  It  was 
stopped. 

The  court  below  did  not  err  in  the  conclu- 
isioD  reached  there  respecting  the  charge  of 
negligence  on  the  part  of  the  defendant  com- 
pany or  its  employ^.  It  was  not  shown  that 
tbe  speed  of  the  car,  when  tbe  plaintiff  turned 
lo  cross  tbe  track  In  front  of  it,  was  unrea- 


sonable, but  It  idalnly  appeared  In  the  evidence 
presented  by  him  that  no  effort  was  spared 
by  the  motorman  to  atop  It  It  was  the  close 
proximity  of  the  car  to  the  plaintiff  in  bia 
attempt  to  cross  the  track  ahead  of  it  that 
made  the  collision  inevitable.  It  was  not  the 
fault  of  tbe  motorman  that  tbe  plaintiff  sud- 
denly and  unexpectedly  came  upon  the  track 
In  front  of  the  car.  We  are  of  the  <9lniou, 
therefore,  that  the  court  below  rightly  beld 
that  the  plaintiff's  suit  was  not  maintainable 
on  tbe  evidence  presented  by  him.  The  cases 
are  numerous  which  deny  a  recovery  upon 
such  a  state  of  facts  as  is  disclosed  In  tbe  case 
at  bar.  Judgment  afllrmed. 

STEBRSFT,  0.  dlssentfc 

(U8  Pa.  8L  B9«>- 

ROWLAND  V.  WANAMAEEB  et  aL 

(Supreme  Court  of  FeDnsrlvanla.    Dec.  30; 
1890.) 

HIOHWATS-COLUSIONS— UW  OF  THE  ROAI>— 
NBOLIOBNCB. 

Plaintiff  was  riding  a  Ucycle  down  a  steep 
hill,  and  at  a  sharp  turn  in  the  road,  which  he 
knew  was  danserooa,  he  collided  with  a  team  as- 
cending the  hul.  The  evidence  conflicted  as  to 
whether  he  waa  <m  the  right  or  left  side  of  the 
road,  bat  It  dearly  established  that  there  was 
safflcient  room  for  the  blcarde  to  pass  on  dther 
side.  Held,  that  he  could  not  recover  tat  In- 
juries sostained. 

Appeal  from  comt  ot  common  pleas,  Phila- 
delphia county. 

Action  by  Jamea  Rowland,  Jr.,  by  his  next 
friend  and  father,  Jama  Rowland,  acainat 
John  Wanamaker  and  others,  trading  as  John. 
Wanamaker.  From  a  Judgment  tor  d^end- 
ants,  plaintiff  qipeala.  Afllnned. 

Ohaiiea  H.  Pile  and  8.  Edwin  Megargee,  for 
appellant  Jones,  Carson  &  Beeber,  for  ap- 
pellees. 

McOOLLUM,  J.  This  suit  waa  Inatttnted 
for  tbe  recovery  of  damages  tor  personal  In- 
juries caused  by  a  collision  with  one  of  tbe 
defendants*  delivery  wagcms.  On  the  day  of 
tbe  accident  plaintiff  and  a  S(ihoolgirl  ac- 
quaintance were  riding  on  their  blcrclea  on 
the  road  leading  from  Ashbourne  to  Chelten- 
ham, a  short  distance  north  of  the  city  or 
Philadelphia.  Not  quite  halfway  down  a  bill 
on  this  road  is  a  sudden  bend  In  the  road, 
which  obstructs  tbe  view  of  travelers  ap- 
proaching from  either  direction.  The  curve 
waa  dangerous,  also,  from  tbe  fact  that  the 
grade  was  steep.  Several  other  bicycle  rld- 
era,  on  different  occasions,  in  riding  rapidly 
down  this  bill,  had  been  unable  to  turn  on 
reaching  this  point,  and  bad  ildden  over  the 
wall  on  the  further  side  of  tbe  road.  Plain- 
tiff testiQed  that  he  knew  of  this  danger,  and 
was  accordingly  riding  alowly,  and  back  ped- 
aling. He  testified  as  follows  wltb  regard 
to  tbe  accident:  "Tbe  gear  on  my  wheel  waa 
larger  than  the  one  on  hers,  so  that  I  got  is 
tbe  top  ot  the  hill  flrat.   When  I  got  do.wo  tc. 
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this  tarn,  I  Just  bad  a  ^hnpae  of  the  taw'ses, 
and  I  did  not  know  anything  after  that.  Q. 
What  Bide  of  the  road  were  yoa  on?  A.  The 
rl^ht  side,— my  rlgbt-band  side."  His  com- 
panion testified  u  foUowB:  "I  was  goln; 
down,  and  using  my  brake,  when  I  heard 
some  sort  of  a  commotion,  and  men  calling, 
and  I  got  there  Just  In  time  to  see  him  fallings 
it  seemed,  under  the  horses*  feet,  and  near 
the  wheel  of  the  wagon.  I  rode  down  on  the 
right-band  side,  and  when  I  got  there  he 
was  right  in  front  of  me.  Q.  Where  was  the 
wagon?  A.  The  right  wheels  were  abont  in 
the  center  ot  the  road,  and  the  left  front 
wbed  of  the  wagon  was  right  at  bis  body." 
None  of  the  plaintiff's  other  witnesses  saw 
the  accident,  but  several  of  them  were  in  the 
rlcinlty  of  it,  and  reached  the  place  soon  after 
It  occurred.  Neither  their  testimony,  nor  that 
of  the  plaintiff  or  hia  companion,  considered 
aeparatdy  or  combined,  established  negli- 
gence on  the  part  of  tbe  defendants,  or  fur- 
nished ground  for  an  inference  of  It.  This  is 
the  conclusion  reached  by  the  learned  court 
below,  and  In  It  we  concur.  The  ctmcurrence 
is  the  result  of  ai  careful  reading  and  consid- 
eration of  all  the  testimony  presented  by  the 
plaintiff.  If  the  defendants  had  moved  for  a 
nonsuit  at  the  close  of  tbe  plaintiff's  evidence 
la  chief.  It  would  have  been  the  i^ln  duty 
of  tbe  court  to  grant  It  No  motion  tor  a 
nonsuit  having  been  made,  tbe  testimony  on 
the  part  of  tbe  defendants  was  presented, 
and,  at  the  conclusion  of  it,  it  was  followed 
by  the  testimony  of  tbe  plaintiff  In  rebuttal. 
Tbe  testimony  of  tbe  four  witnesses  called  by 
tbe  defendants  showed  that  the  plaintiff,  on 
nearing  the  curve,  turned  from  tbe  right- 
hand  side  across  the  road,  to  tbe  left-band 
side,  where  he  came  in  contact  with  tiie 
horses  and  wagon  then  ascending  the  bill. 
It  was  not  controverted  in  rebuttal.  It  is  not, 
however,  a  nutter  of  vital  importance  to  de- 
termine at  what  point  !n  tbe  road  tbe  horses 
and  wagon  were  at  the  time  of  the  collision. 
There  was  sufficient  room  for  tbe  bicycle  to 
pass  to  the  right  or  left  of  tbe  team.  The 
evidence  clearly  established  this  fact,  and  did 
not  admit  of  a  different  conclusion.  The  tes- 
timony of  tbe  plaintlfTs  companion  In  tbe  ride 
towards  Cheltenham  was  alone  sufficient  to 
sustain  IL  There  Is  no  evidence  In  the  case 
on  which  to  base  a  charge  of  negligence 
gainst  the  defendants  or  their  driver.  Tbe 
question  whether  the  plaintiff  was  properly 
chargeable  with  negligence  need  not,  there- 
fwe,  be  determined.  Judgment  affirmed. 

<193  Ps.  St.  OS) 

BBADY  V.  PRBTTYMAN  et  al. 

(Sopreqie  Court  of  PeDnsyivania.   Dec;  80i 
1889.) 

NBOUOENCB— MASTER  AND  8BRVANT~TRBS- 
PASSERS. 

Defendants  erected  a  scaffold  for  the  nie  of 
cornice  mm,  and  deceased,  an  employ^  of  one 
having  a  contract  with  defendants  to  do  certain 
rooflng  and  tin  work,  went  on  the  scaffold,  with- 


oot  tbe  knowledge  of  defendants  or  aathority  of 
his  employer.  But  work  had  no  connectioD  with 
the  work  fOr  which  the  scaffold  was  built,  and 
his  presence  there  was  voluntary.  Beld,  that 
there  oonld  be  no  recovery  for  bis  death,  caused 
by  tbe  scaffold  breaking. 

▲nwal  from  court  of  oommon  irieaa,  PhUar 
delpbia  county. 

Action  by  Margaret  L.  Brady  against  Pret- 
tyman  &  Parl^.   From  a  Judgment  tor  d«- 

fendants,  plaintiff  appeals.  Affirmed. 

Charles  1*  Smyth,  Christopher  H.  Blurry, 
and  Thad.  L.  Vandersllce,  tor  anwUant 

McOOLLUM.  J.  While  Charles  Brady,  with 
HotFner  and  Rowan,  were  upon  a  scaffold 
erected  by  direction  of  defendants^  it  gave 
way,  and  they,  with  it,  fell  to  the  ground. 
The  injuries  which  Brady  received  by  his  fall 
resulted  In  his  death  three  days  after  the  oc- 
currence, and  this  suit  was  brought  by  his 
widow  to  recover  damages  therefor.  On  tbe 
trial  of  tbe  case  evidence  was  admitted  to 
show  that  tbe  scaffold  was  not  properly  con- 
structed, and  this  was  answered  by  evidence 
showing  that  the  scaffold  was  buflt  for  the  use 
of  the  cornice  men,  and  that  It  was  construct- 
ed in  the  usual  and  ordinary  way  that  scaf- 
folds for  such  purposes  are  built  It  Is  not 
necessary,  however,  to  consider  this  evidence 
in  detail,  because  tbe  material  and  controlling 
question  Is  whether  Brady  was  lawfully  upon 
the  scaffold  at  tbe  time  It  gave  way.  It  is 
conceded  that  he  vraa  not  an  employ^  of  the 
defendants,  and  that  they  were  not  aware  of 
his  presence  upon  the  scaffold  h^ore  or  at  tbe 
time  of  its  foil.  He  was  at  no  time  In  their 
service,  nor  authorised  by  bis  employers  to  go' 
upon  the  scaffold.  His  presrace  there  was 
voluntary,  and  an  nnwairanted  act  on  bis 
part  He  was  In  the  service  of  Simpson  ft 
Uurray.  who  had  a  contract  with  tbe  defend- 
ants to  do  tbe  slag  rooflng  and  tbe  tin  work 
to  complete  66  houses.  Tbe  work  that  Brady 
was  employed  to  do  bad  no  connection  with 
the  work  for  which  tbe  acsffold  was  built 
Tbe  work  done  by  the  cornice  men  was  entire- 
ly distinct  from  the  work,  done  by  the  men 
who  did  the  alag  rooflng  and  tin  work  undw 
the  contract  of  81mps<m  A  Murra?  with  tbe 
defendants.  Brady  was  not  called  to  the  scaf- 
fold in  the  performance  of  any  work  under 
said  contract,  and,  strlctiy  speaking,  be  bad 
no  right  or  business  there.  Upon  tbe  admitted 
and  establlahed  facts  In  the  case,  the  plain- 
tiff was  not  entitied  to  recover.  Tbe  assign- 
ment of  error  Is  therefore  overruled,  and  tbe 
Judgment  entered  by  the  cooct  b^w  Is  at* 
flnned. 

(M  Ps.  at.  ft7D> 
FODBLL  V.  MILLBB. 
(Bupreme  Court  of  Fbnnsj4vanla.    Dee  80, 
1800.) 

BSNBFICIAL  ASSOCIATIONS— FRAUD  tnJBNT 
BBPRBSBNTATIONS-JDDOHBNT. 

A  ben^dal  assoeiaticoi  was  aathoriied  tv 
create  a  fond  for  relief  of  memtiers  and  their 
famflies.   Its  constitution  recited  its  purpose  to 
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be  to  pof  a  atlpnlated  mm,  at  a  memb^B  death, 
to  the  person  deBigoated  1^  him,  to  guarant?  bis 
familv  from  want  A  member,  after  takins  a 
certificate  payable  to  his  wife,  without  notice  to 
her,  surrendered  It,  and  procured  one  payable  to 
a  person  designated  ai  "his  friend."  The  lat- 
ter certificate  was  issued  on  an  application  desig- 
nating the  beneGciarr  as  "a  dependent  friend, 
which  was  untrue.  On  the  member's  death  both 
bis  wife  and  such  friend  claimed  the  fund.  Held 
that,  as  the  latter  application  was  firaaduleotly 
made  to  conceal  the  tranevctlon  from  the  associa- 
tion, a  judgment  allowing  the  beneficiary  an 
amonnt  to  reimburse  him  for  assessments  paid, 
and  the  balance  of  the  fund  to  the  wife,  was 
proper. 

Appeal  from  coui^  of  common  pleas,  Phila- 
delphia county.  - 

Action  by  William  P.  Todell  against  the 
Ancient  Order  of  United  Workmen  to  recover 
on  a  beneiflt  certificate.  An  Interpleader  was 
directed  to  determine  the  ownership  of  the 
fund,  which  defendant  deposited  with  the 
court,  as  between  plaintiff  and  Mary  C.  Sillier, 
who  also  claimed  It.  From  a  judgment  for 
defendant  BCiUer,  plaintiff  appeals.  Affirmed. 

Henry  Bndd,  for  appellant  Wm.  Hlchman 
Shoemaker,  for  appellee 

Hc(X>LLtTH,  J.  This  Is  an  Interpleader  di- 
rected to  determine  the  ownership  of  a  (and 
deposited  with  the  court  by  the  Orand  Lodge 
of  the  Jurisdiction  of  FennsyWanla,  Ancient 
Order  of  United  Workmen.  The  issue  joined 
Is  between  WlUlam  P.  Podell,  plaintiff,  and 
Mary  a  !kllller,  defendant.  The  facts  by 
wliidi  the  issne  Is  to  be  determined  on  this 
appeal  are  agreed  upon  In  the  case  stated. 
The  order  aforesaid  Is  an  nnlncorporated  fra- 
ternal and  charitable  assocfatlon  "oi^anlzed  on 
the  ISth  of  January,  1886,  for  the  promotion 
of  the  welfare,  social  and  fraternal,  of  its 
members,  and  the  protection  of  those  depend- 
ent npon  them."  It  may  be  referred  to  as 
the  successor  In  the  Jurisdiction  of  Pennsyl- 
vania of  the  Grand  Lodge  of  the  Ancient  Or- 
der of  United  Workmen  of  Pennsylvania.  In- 
corporated by  the  act  of  March  9,  1871  (P.  L. 
197).  The  fourth  section  of  this  act  la  as  tol- 
lows:  "It  shall  be  lawful  for  the  corporation 
to  create,  hold,  and  disburse  a  iMneflcIary  fund 
for  the  relief  of  the  members  and  tbetr  fam- 
ilies of  the  lodges  iestabllsbed  by  the  corpora- 
tion, under  such  regulations  as  may  be  adopt- 
ed by  the  corporation;  provided,  that  such 
fund  shall  at  no  time  exceed  $5,000."  Among 
the  alms  and  purposes  recited  In  the  constttn* 
tlon  adopted  by  the  corporation  was  the  fol- 
lowing: "To  create  a  fund  for  the  laeneflt  of 
its  members  daring  sickness  or  other  disabil- 
ity, and  la  the  case  of  d«itta  to  pay  a  istlpu- 
lated  sum  to  such  person  or  persons  as  may 
be  designated  by  each  member,  thus  enabling 
him  to  guaranty  his  family  against  want"  In 
October,  1877,  Edward  Q.  Miller,  the  husband 
of  the  defendant  in  this  Issue,  became  a  mem- 
ber of  a  subordinate  lodge  of  the  grand  lodge 
Incorporated  by  the  act  aforesaid,  and  a  policy 
of  Insnrance  or  benefit  certificate  tor  $2,000 
was  Issued  to  him  by  said  corporation,  and  In 


It  his  wife  was  designated  as  the  beneficiary. 
In  Jannaiy.  1878,  Miller  snrrendered  said  cer- 
tificate or  policy,  and  the  grand  lodge,  by  his 
direction,  Issned  a  new  one,  payable  to  the 
Marllwrough  Building  ft  Loan  Association. 
In  September.  1878,  he  surrendered  the  policy 
payable  as  aforesaid,  and  directed  the  issu- 
ance of  a  new  one,  payable  to  himself.  The 
last-mentioned  policy  was  Issued  to  him  In 
accordance  with  his  direction,  and  on  the  23d 
of  July,  1880,  he  surrendered  the  same,  revok- 
ed former  directions  as  to  the  payment  of  the 
beneficiary  fund  due  at  his  death,  and  directed 
such  payment  to  be  otade  to  William  P.  Fo- 
dell,  the  plaintiff  in  this  Issue,  who  was  desig- 
nated by  him  as  bearing  relationship  to  him- 
sfalf  of  dependent  friend.  Thereupon  a  bene- 
ficial certificate  was  Issued  by  the  grand  lodge 
Insuring  the  life  of  Miller  In  the  sum  of  $2,- 
000,  to  be  paid  at  bis  death  to  William  P.  Fo- 
dell,  "bis  friend."  It  is  this  certificate  or  pol- 
icy to  which  the  present  contention  relates. 
Miller  died  November  1. 1896.  at  Philadelphia, 
a  member  In  good  standing  of  Philadelphia 
Lodge,  No.  73,  of  the  unincorporated  society 
or  order  known  as  the  "Orand  Lodge  of  the 
Jurisdiction  of  Pennsylvania,  Ancient  Order 
of  United  Workmen."  The  amonnt  payable 
at  his  death  to  the  beneficiary  named  in  the 
original  policy  or  certificate  and  In  each  policy 
or  certificate  whldi  succeeded  It  was  the  aame. 
The  decedent's  wife  was  not  advised  in  hia 
lifetime  of  the  surrender  of  the  original  policy 
or  certificate,  or  of  the  issuance  of  other  pol- 
icies or  certificates  to  him  at  any  time.  It 
will  be  observed  that  the  certificate  In  ques- 
tion was  issued  by  the  Grand  Lodge  of  the 
Ancient  Order  of  the  United  Workmen  of 
Pennsylvania  in  consideration  of  the  repre- 
sentatioDS  and  declarations  made  to  them  in 
the  application  therefor,  and  of  the  payment 
to  said  lodge  of  all  assessments  made  ui>on  the 
certificate  in  accordance  with  the  terms  sub- 
scribed to  in  said  application.  It  appears, 
however,  that  Fodell  was  not  Miller's  "de- 
pendent friend."  In  the  certificate  Issued  on 
the  representations  aforesaid  the  former  was 
merely  referred  to  as  the  latter's  friend.  As 
the  application  was  made  a  part  of  the  con- 
tract, and  the  material  representation  contalD- 
ed  therein  was  obviously  without  foundation, 
and  fraudulent.  It  is  clear  that  the  purpose  of 
the  party  insured  was  to  conceal  from  the  in- 
surer the  real  nature  of  the  transaction  In  the 
belief  or  apprehension  that  a  frank  disclosure 
of  it  would  result  In  a  refusal  of  the  latter  to 
sanction  .it  The  case,  stated  plainly,  shows 
that  the  dues  and  assessments  were  chained 
by  the  insurer  against  the  Insured,  that  tbe  no- 
tices of  the  same  were  directed  to  him.  and 
that  the  payments  were,  xeoeived  as  coming 
from  blm.  It  also  appears  therein  that  the 
insurer  was  not  Informed  In  tbe  llfbttme  of 
the  Insured  that  tbe  money  paid  to  Fodell  on 
account  of  dues  and  assessments  was  furnish- 
ed by  tbe  Northern  Uberties  Gas  Woite,  a 
creditor  of  Miller.  We  find  nothing  In  the 
case  stated  which  Justifies  tbe  dalm  ot  the 
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plaintiff  to  the  entire  fnad.  Neither  the  tourtta 
section  of  the  act  of  March  0,  1871,  under 
which  the  Grand  Lodge  of  the  Ancient  Order 
of  United  Workmen  of  Pennsylvania  wu  In- 
corporated, nor  the  objects  ol  the  order  as  re- 
cited In  the  constitution  adopted  by  It,  for- 
nlshes  an  adequate  warrant  for  the  claim. 
Not  one  of  the  resolutions  adopted  on  January 
15,  1866,  Is  authority  for  it  The  resolution 
referred  to  in  the  plaintiff's  printed  argument 
does  not  authorize  the  construction  contended 
for.  It  does  not  create  a  liability  where  none 
existed  before  nor  validate  a  transaction 
founded  upon  false  and  fraudulent  represent* 
ations.  All  the  cases  cited  by  plaintiff's  coun- 
sel are  distinguishable  from  the  case  In  hand, 
as  a  reference  to  them  will  satisfactorily  show. 
We  think  the  court  below  entered  a  proper 
Judgment  In  the  case.  Judgment  affirmed. 


(9S  Mo.  Z20) 

CLAET  T.  CLARY. 

(Supreme  Judicial  Court  of  Maine.  Nor.  16, 
1809.) 

ASBtnCPSIT— IHPLIBD  PROMISES-CONTRACT  OF 
HABRIAQK. 

1.  No  binding  promise  to  make  compenaaUon 
can  be  implied  or  inferred  la  favor  of  one  party 
against  another,  unless  the  one  party— the  party 
fumiahiTig  the  consideration— Qien  expected,  and 
from  the  language  or  conduct  of  the  other  par- 
ty, under  the  drcnmstancee,  had  reason  to  ex- 
pect, Bodi  compensatioD  from  the  other  party. 

2.  In  an  action  to  recover  for  defendant's 
board.  It  ai^red  that  the  plaintiff  did  not  ex- 
pect  compensation  in  money  or  money's  worth; 
BeJd,  that  the  plaintiff  conla  not  recover. 

8.  In  this  case  the  board  was  sapplied  In  ex- 
pectation of  marriage  with  the  defendant,  and 
withont  any  expectation  of  other  remuneration. 
Beld,  that  an  action  of  assnmprit  to  recover  for 
the  board  so  furnished  will  not  lie,  even  though 
the  defendant  refuses  to  marry  the  plaintiff. 

La  Fontain  v.  Hayhurst,  86  Atl.  fOR,  88  M& 
888,  affirme^. 

(Official.) 

Elxccptlons  from  superior  court,  Kennebec 
county. 

Action  by  Sarah  A  CHary  against  Fllmore 
B.  Clary. 

Assumpsit  for  defendant's  board  by.  the 
plaintiff  on  tbe  following  account  annexed  to 

the  writ: 

"Fllmore  R.  Clary  to  Barah  A.  Clary,  Dr. 

*To  board,  care,  and  nursing  from  De- 
'    cember  25,  1^6.  to  and  inclusive  of 
Apr.  1,  1897,  13  weeks  and  5  days, 
at  $4.50  per  week   $61  71" 

The  case  was  tried  to  a  }ury  in  the  superior 
court  for  Kennebec  county,  where  a  verdict 
was  returned  for  the  plaintiff,  and  defendant 
excepts.    Exceptions  overruled. 

Argued  before  EMERY,  HASKELL, 
WHITKHOUSB,  STEOUT,  SAVAGE,  and 
FOGLER.  JJ. 

B.  W.  Whitehouse,  for  plaintiff.  B.  O.  and 
F.  E.  Beane,  for  defendant 

FOGLER,  J.  This  li  an  action  of  assomp- 
slt  upon  an  account  annexed  to  tbe  writ, 


wherein  the  plaintUC  sues  to  reeorer  fox  board 
and  nursing  famished  her  to  the  defend- 
ant The  verdict  was  for  the  plalntlft,  and 
the  case  comes  here  on  motion  for  new  trlalj 
and  on  exeeptlous  to  the  rulings  and  Instmo- 
tlous  of  the  Judge  of  the  superior  court  for  tbe 
CQunty  of  Kennebec,  before  whom  the  case 
was  tried.  The  plaintiff  and  the  defendant 
were  former^  husband  and  wife,  btit  bad 
been  divorced  some  thne  before  the  time  In- 
cluded in  the  account  sued.  The  testiraonj 
discloses  that  on  or  about  tiie  middle  of  Janu- 
ary, 1887,  tbe  defendant  bebig  sick  and  on. 
of  work,  came  to  the  plaintiff's  house,  and 
boarded  with  her,  with  her  consent,  nntU  the 
20th  of  the  following  March,  and  was  nursed 
by  her  during  a  portion  of  th&t  tlm&  Before 
the  defendant  so  commenced  to  board  with 
tiie  plaintiff,  the  plaintiff  ■w'l  tbe  defendant 
had  mutually  promised  ach  other  to  remarry, 
and  such  marriage  contract  existed  during  an 
the  time  that  the  defendant  boarded  with  the 
plaintiff.  Subsequent^,  ftnd  before  tb»  com- 
mencement of  this  suit,  the  d^endant  mar- 
ried another  woman.  Tlie  platotlff  does  not 
rely  upon  an  eiqpress  promise  on  the  part  of 
the  defotdant  to  pay  toe  sncb  board  and 
nursing,  bat  claims  that  a  promise  fs  Implied 
by  Isw,  under  the  drcumstanoes  of  the  case. 
The  plaintiff  testified,  on  cross-examination,  as 
follows:  "Q.  Nowt  when  he  came  ttiere  the 
1st  of  January,  sick,  as  yon  say,  and  you  had 
made  up  yonr  mind  to  many  him  again,  and 
had  promised  to  marry  him  ^In.  did  you  In- 
tend to  charge  him  pay  fOr  his  board?  A. 
No,  sir; ,  If  he  married  me.  Q.  Did  you  telV 
him  that?  A.  No,  sir;  because  the  bill  was 
not  talked  over.  Q.  When  he  came  there,  and 
when  you  washed  his  feet  and  nuraed  him, 
and  made  up  hla  bed,  and  got  his  victuals  for 
him,  did  you  have  any  Intention  In  your  mind 
at  that  time  to  charge  him  for  those  things? 
A.  No,  sir;  I  did  not»  at  that  time.  Q.  When 
was  it  that  you  made  up  your  mind  to  charge 
him?  A  I  never  made  up  xaj  mini,  to  ask 
him  anything  for  board  until  the  last  thne  I 
was  down  and  settled  wltti  yon.  Q.  What 
date?  A  I  think  It  was  November  11th.  Q. 
So  that  a*  joa  say,  yon  never  Intended  to 
charge  him  anything  for  his  board  and  nurs- 
ing untn  yon  came  to  me^  In  November?  A. 
No,  sir;  I  did  not" 

On  redirect,  the  plalntUt  testified:  "When 
he  came  ther^  there  was  an  understanding 
that  I  should  marry  him.  I  never  at  any  time 
agreed  with  him  that  he  should  not  pay 
board.  Nothing  was  said  between  Mr.  Olaiy 
and  me  In  regard  to  his  board." 

The  case  of  La  Fontahi  t.  Hayhurst,  88 
Me.  388,  36  Aa  62B,  is  almost  Identical  In 
point  of  fact,  and  inrecisely  identical  In  point 
of  law,  vrith  the  case  at  bar,  and  is  decldve 
against  the  right  of  the  plaintiff  to  mstntRin 
thla  action.  There,  as  hue,  the  phUntlfl  sued 
the  defendant  for  board.  Before  sudi  board 
was  furnished  the  defendant  had  promised  to 
marry  the  plaintiff,  but  subsequently  married 
another  woman.   The  ^aintiir  teaUfled  that 
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At  the  time  tacb  board  was  famished  the  did 

not  Intend  to  diarse  the  defendant  ttierefor. 
In  that  case,  as  In  this,  board  was  not  fur- 
nished In  consideration  of  a  promlie  of  mar- 
riage, bat,  rather,  on  uxount  of  the  rdatlona 
nlstlnc  between  the  parties  by  reason  of  soch 
a  ^or  promise. 

In  La  Fontaln  t.  Hayhurst,  supra,  the  court, 
after  stating  the  weUnsettled  doctrine  that  no 
binding  promise  to  make  compensation  can  be 
Implied  or  Inferred  In  faror  of  one  party 
against  another,  imless  ttae  one  party  (tiie 
party  furnishing  the  conslderatloiO  then  ex- 
pected, and  from  the  language  or  conduct  of 
the  other  party,  under  the  circnmatances,  had 
reason  to  eipect,  such  compensation  from  the 
other  par^,  hem  that,  as  the  plaintiff  did  not 
expect  amipensatlon  for  the  board  famished  In 
money  or  money's  worth,  the  plaintiff  could 
not  recover.  Following  the  decision  in  that 
case.  It  is  dear  that,  In  the  case  at  bar,  the 
action  Is  not  maintainable,  and  the  motion  for 
new  trial  must  be  sustained. 

We  perceive  no  error  In  the  rollngs  and  In- 
structions of  the  presiding  Judge  to  which  ex- 
c^tlons  are  taken,  and  the  exceptions  should 
be  overruled. 

Bxc^tlons  overruled. 

Motion  sustained.  New  trial  granted. 


(»  U«.  278)- 

DEMERS  T.  DBBRINO. 

(Soprane  Jodlcial  Court  of  Maine.  Nov.  28, 
180e.) 

INJURY  TO  BHPLOTA— NBOLIOBNCE-^RISR  AS- 
SUMED—FELLOW  SERVANT. 

1.  In  an  action  to  recover  damages  for  person- 
al Injuries,  It  appeared  that  the  plaintiff  was  an 
employ^  of  the  defendant  in  his  sawmill,  and  was 
tnjared  by  being  thrown  apon  a  trimming  saw 
which  he  was  operating.  The  plaintm  was 
Btanding  in  such  a  position  that  he  was  struck 
by  one  end  of  a  plank  lying  apon  rolls,  the  other 
end  of  which  had  beeo  accidentally  caught  by  a 
piece  of  timber  on  the  moving  carriage  of  the 
circular  or  main  saw.  "ITie  movement  of  the  car- 
riage forced  the  plank  aeainst  the  plaintiff,  who 
was  standing  In  its  pau,  aad  he  was  thereby 
pushed  over  onto  the  trimming  saw.  Tlie  defend- 
ant gave  no  instructions  to  the  plaintiff  where  to 
stand,  and  the  plaintiff  bad  worked  at  the  saw  in 
question  Dnl;F  two  hours  before  the  accideti't. 

The  plaintiff  contended  that  the  defendant 
was  in  fault,  in  not  providing  him  with  a  suitable 
and  safe  place  in  which  to  do  his  work;  that  the 
appliances  by  which  the  trimming  saw  was  raised 
and  lowered  were  improperly  adjusted,  or  negli- 
gently permitted  to  be  out  of  order,  so  that  the 
saw  did  not  drop  down  as  quickly  as  it  should 
have  done;  and  that  the  defendant  should  have 
warned  the  plaintiff  of  the  danger. 

Beld,  that  the  i^intiff  was  not  standing  in 
the  place  intended  for  workmen  to  stand  in  while 
doing  that  work,  and  that  the  position  of  the  va- 
rious parts  of  the  machinery  and  appliances  was 
sDch  as  to  plainly  indicate  to  any  person  of 
wdinary  Intoligence  where  it  was  expected  that 
a  workman  shonid  stand;  that  if  that  place  was 
dangerous,  as  claimed  by  the  plaintiff,  he  might 
have  refused  to  work  there;  bnt  that  he  could 
not  select  another  place,  not  intended  by  the  em- 
ployer, and,  if  be  did,  he  assumed  the  ruks. 

2.  Also,  Adrf,  that  the  place  selected  by  the 
aintiff  was  one  of  obvious  danger,  and  that  even 
he  bad  been  directed  by  the  defendant  to  stand 


In  that  place,  and  he  had  assented,  he  most  be 
held  to  nave  assumed  the  risks,  for  they  were 
not  only  naturally  incident  to  the  buslnefla,  but 
were  sufficiently  obvious  wlthont  qkedal  initme- 

tion. 

3.  Also,  Juld,  tbat  the  injury  was  contributed  to 
by  the  negligence  of  a  fellow  servant  whose  duty 
it  waa  to  see  tbat  the  plank  was  so  placed  upon 
the  rolls  that  it  conld  not  be  caoght  by  the  mov- 
ing carriage,  or  by  the  negligence  of  another  fd- 
low  servant,  the  anrveyor,  wboae  duty  it  was  not 
to  run  the  carriage  unless  it  was  clear  of  the 
idanks  on  the  rolls,  or  by  the  negligence  of  both. 

^Official.) 

On  motion  from  supreme  Judicial  court, 
York  county. 

Action  by  George  Demers  against  Prank  C. 
Deerlng.  Tbia  was  an  actdon  on  tbe  case  to 
recover  damages  for  the  loss  of  the  plain- 
tiff's leg,  etc.,  while  employed  In  the  defend- 
ant's sawmill.  In  BIddeford,  on  tbe  27th  day 
of  September,  1897.  The  jury  returned  a  vw 
diet  for  the  plaintiff,  assessing  the  damages 
at  ¥1,450.  Defoidant  moves  for  new  trial. 
Granted. 

The  writ  contained  two  counts,— one.  In  a 
general  way,  alleging  tiiat  the  plaintiff  was 
injured  through  tbe  bad  artangrauent  at  Ifae 
defendant's  machhiery,  whereby  there  vras  no 
suitable  place  in  which  tbe  ^inUff  could 
stand  and  do  bis  woric;  and.  In  the  second 
count,  specifying  more  deflnltdy  and  In  detail 
the  nature  and  arrangement  of  the  machinery 
and  the  particular  parts  of  tt  that  caused  the 
Injury,— Alleging  tbat  the  trimming  saw  was 
not  properly  weighted;  that  It  was  *8o  over- 
weighted that  It  was  too  modi  coanterbal- 
auced,  and  it  did  not  drop  back  qniddy 
enough;  alatv  tbat  ttie  rotary  saw  and  trim- 
ming saw  were  placed  too  near  eadi  otber. 

Argued  before  PETERS.  0.  J.,  and  HAS- 
KELL, WISWELL.  STROUT,  SAVAGE,  and 
FOGLER,  J  J. 

F.  W.  Hovey,  for  platotlff.  H.  Fairfield 
and  L.  R.  Mocnre.  for  defendant 

SAVAGE,  J.  The  plalnUff  bad  been  an 
employe  In  tbe  defendant's  steam  sawmill 
for  about  2^  months  prior  to  the  time  he  re- 
ceived tbe  Injuries  complained  of.  He  bad 
nearly  all  that  time  been  at  work  in  tbe  same 
room  where  the  accident  occurred,  but  at  a 
saw  other  than  tbe  one  which  he  was  operat- 
ing when  he  was  hurt,  and  which  did  the  in- 
jury. On  the  morning  of  tbe  accident  he  was 
directed  by  tbe  foreman  of  tbe  defendant  to 
work  at  the  trimming  saw.  His  duties  there 
were  to  receive  the  slabs  and  sawed  lumber 
as  tbey  came  to  him  over  iron  rolls  from  the 
main  rotary  saw,  and  with  the  trimming  saw 
cut  jthe  slabs  Into  lengths,  and  butt  or  trim  tbe 
lumber.  The  pieces  of  slabs  were  tiien 
thrown  oat  of  a  door  at  tbe  side  of  the  mill, 
and  tbe  lumber  passed  on  over  the  trimming- 
saw  box  and  over  other  rolls  out  at  the  end 
of  the  mill.  The  saw  csrrlage,  set  of  rolls 
from  tbe  rotary  to  the  trlmmlng-saw  box,  and 
tbe  trimming-saw  box  Itself,  are  all  spoken 
of  In  tbe  "case"  with  reference  to  a  "right 
side"  and  a  "left  side";  meaning  tbe  relative 
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posltloiu  of  tbe  Tarfous  olijeett  ai  tiuy  wonld 
appear  to  one  looking  from  the  rotary  aav  tn 
the  direction  the  saw  carriage  would  be  mor- 
Inff  ivHUe  lomber  Is  being  sawed,  wiilch  would 
alM  be  towards  the  trimming-saw  box.  The 
toallon  was  anch  tliat  the  ontenneat  timber 
of  the  saw  carriage  on  Oe  ritfiUiand  aide, 
when  ran  down  to  Qie  bo,  wonld  tondi^  bnt 
not  go  1^.  the  nearer  left-hand  ctnmer  of  the 
trimmii^-Baw  box.  The  set  of  Inm  rolls  was 
<m  the  right-band  Me  of  the  rotary  saw  and 
aaw  carriage,  and  extended  at  Interrala  to  tlie 
trimming-aaw  box.  Ibe  rolls  wero  placed  so 
neu  to  'Qie  saw  carriage  that  planks  and  oth- 
er Iranber,  aftw  being  sawed,  would  naturally 
drop  off  tmto  them  from  the  carriage,  niere 
ms  another  servant  of  the  defendant  Qm- 
ronx,  at  the  Ume  In  qoestlon).  whose  doty  It 
was  to  *'clear"  the  rotary  saw  (that  Is,  to  see 
that  the  lumber  fdl  or  was  taken  fn»n  the 
carriage  onto  tiie  rolla);  and  It  was  Oien  his 
duty  to  poah  It  along  the  rolls  towards  tlM 
trlmmlng-saw  box,  to  be  taken  there  by  tiie 
plaintlft.  ^e  trlmmlng-saw  box  was  about 
5  feet  square.  Its  tap  was  about  18  inches 
from  tbe  floor,  and  on  a  lerd  with  the  top  of 
the  rolls.  The  vjfpa  edge  of  the  trimming 
saw,  when  not  In  uss,  was  below  tbe  top  of 
the  box.  But,  when  it  was  to  be  used,  the 
operator,  pulllim;  down  on  a  rope  whkh 
was  attached  to  a  comblnatloai  of  toreEs,  rods, 
and  pulleys,  lifted  the  saw  partly  abore  the 
lerel  of  the  box.  The  rope  stretched  from 
lever  to  lever  was  about  6%  feet  from  the 
floor,  and  wu  placed  over  the  left-hand  tide 
of  the  box.  The  door  out  of  which  sUtw 
were  thrown  was  about  7  feet  to  tha  left  of 
the  IxHC.  The  distance  between  the  Iron  roll 
at  the  box  and  the  next  ooe  towards  the  ro- 
tary was  about  8  feet 

The  man  In  charge  of  the  trimming  aaw 
operated  It  In  this  way:  With  his  left  band 
he  pulled  down  the  rope,  and  thus  lifted  the 
saw  and  hdd  it  up  while  In  use.  At  ttie  same 
time,  with  hia  right  hand  he  held  or  steadied 
the  lumber  on  the  rolls  while  It  was  beli^; 
butted  or  trimmed.  When  the  saw  carriage 
was  run  down  as  far  as  it  couHt  be  by  the 
gear  and  pinion  In  use,  the  end  at  tbe  right- 
hand  ride  timber  of  the  carriage  nearest  the 
trimming  saw  was  about  6  feet  distant  from 
the  box.  The  plaintiff  claims  that  at  times 
the  carriage,  by  Its  momentum,  was  carried 
so  far,  after  lotving  the  pinion,  that  the  end 
of  the  timber  of  the  carriage  struck  the  box; 
And  It  is  admitted  that  sometimes,  when  very 
long  timber  was  being  sawed,  the  carriage, 
after  learing  the  pinion,  was  poshed  by  hand, 
or  by  the  use  of  bars,  until  tbe  end  touched 
the  box,  in  ordtt  to  allow  tbe  aaw  to  cut 
through  to  the  end  of  the  timber. 

So  much  of  a  description  of  the  machinery 
and  the  method  of  operating  It  has  been  nec- 
essary to  an  understanding  of  the  nuumer  In 
which  the  plaintiff  was  Injured,  and,  as  well, 
of  the  duties  which  the  defendant  owed  to  tbe 
plalnticr. 

The  plaintiff  says  that  the  dniy  instruction 


he  received  waa  **to  work  at  the  trimming  * 
saw";  that  he  reo^ved  no  Instructions  as  to 
the  manner  of  operating  it,  or  where  he 
should  stand  when  at  irork,  nor  was  he  in- 
structed or  cauttoned  In  rejEard  to  dangers. 
Ba  had  wwked  about  two  hoars  at  the  time 
oC  the  acddent,  A  log  had  beoi  squared  by 
the  rotary  saw,  and  Uie  four  planks  droning 
<mto  the  nXla,  one  after  another,  had  been 
pushed  down  to  him  by  Loroux,  the  swvant 
whose  duty  it  was  to  take  the  lumber  from 
the  saw  carriage  and  push  It  down  to  him. 
The  plaintiff  sawed  tbe  slabs,  and  was  making 
the  laat  cut  in  t2ie  fourtb  ateb.  He  was  stand- 
ing between  the  two  rolls  nearest  tiie  trim- 
ming saw,  and  somewhat  toward  tbe  right 
side  of  the  box,  with  his  Itft  hand  pulling 
down  the  n^e  and  sustaining  flie  saw,  and 
with  hla  right  hand  on  the  slab.  Meanwhile 
a  plank  had  bem  sawed  by  the  nrtary,  had 
been  taken  off  onto  the  rolb  by  Loroux,  and 
pushed  down  towards  the  plalaUlf.  A  second 
plank  was  bel^  sawed.  In  tbe  process  of  saw- 
ing, the  end  of  thia  latter  plank  sprung  off  to- 
wards the  rolls,  and  caught  Mito  the  end  of  the 
plank  lying  on  tbe  rolls.  Budi  Is  the  testimony 
of  Loroux,  who  was  a  wttnesa  for  tbe  ^alnttff. 
Tbe  effect  was  that  the  mor«aient  of  the  saw 
carriage  pushed  the  plank  on  tbe  rolls  against 
tbe  legs  of  the  plaintiff,  and  oowded  him  over 
onto  the  btux  and  saw.  The  saw  waa  still  in 
motion,  and  cut  hfs  Icff  nearly  oB. 

Tbe  claims  of  the  parties  are  theae:  The 
idatntifl  alleges  and  nov  oontends  that  the  de* 
fendant  waa  In  fault  In  not  providing  him 
with  a  suitable  and  safe  place  tn  which  to  do 
his  woik,  and  also  bx  that  medianlcal  ap- 
pliances by  which  tile  aaw  was  lifted  aOd  al- 
lowed to  dnq>  down,  and  the  counterbalance 
on  the  saw  frame,  wero  so  improperly  ad- 
justed, or  so  negligently  permitted  to  be  out 
of  oTdsr,  that  the  aaw  did  not  drc^  back  as 
quldcly  as  It  ov^t  to  have  dtme  when  the 
operatw  let  go  <tf  tiw  rope.  1%e  plabitiff 
claims  that  be  Instantly  let  go  of  the  rope  as 
soon  as  be  was  struck  by  the  plank,  and  that, 
if  the  saw  had  dropped  as  It  should  have  done, 
he  would  not  have  been  hmt  by  it 

nie  dtfendant  contends  that  tiie  plalntilT 
was  working  in  an  Improper  and  dangeronc 
place,— a  place  sdected  by  himself  wltiiout 
any  good  reason;  that  the  proper  place  for 
the  plaintiff  to  have  stood  was  outside  ot  the 
nils  on  the  left-hand  idde  of  the  bu;  that, 
though  tbe  ^alntiff  received  no  special  direc- 
tions where  to  stand,  the  position  of  the  box 
and  alliances  was  such  as  to  make  It  obvious 
to  any  man  of  ordinary  Inteiltgence  that  he 
should  stand  at  the  lefthand  side  of  the  box; 
that  the  door  out  of  which  It  was  the  apw' 
ator*B  doty  to  throw  the  slabs  he  cut.  or  at 
least  tiie  last  pleee  of  eadi  slab,  was  at  the 
left-band  aide;  that  the  standards  and  levers 
and  rope  were  all  on  the  left-hand  aide;  that 
tbe  nnie  would  be  dIrecHy  over  the  head  of  a 
workman  stonding  in  that  position,  while  If 
be  stood  on  fbe  right-hand  aide  of  the  box, 
ontaide  of  tiie  roils,  he  oould  reach  the  rope 
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only  with  difficulty,  and  tbat  be  could  not  hold 
the  rope,  from  the  right  Bide,  and  at  the  same 
time  hold  the  lumber  he  was  sawing,  without 
much  difficulty,  unless  be  stood  between  the 
rolls,  and  that  to  stand  between  the  rolls  was 
obviously  dangerous,  as  It  was  the  point  to- 
wards which  all  lumber  from  the  rotary  was 
pushed,  and  was  In  the  path  along  which  It  all 
had  to  pass;  and  that  a  man  there  was  at  any 
time  liable  to  be  struck  by  lumber  pushed  by 
hand,  or,  as  In  this  case,  by  the  carriage. 

The  plaintiff  does  not  seriously  deny  that, 
by  the  manner  In  which  the  trlmmtng-saw  box 
and  its  appliances  were  constructed,  it  would 
appear  that  it  was  intended  that  the  operator 
should  stand  at  the  left-band  aide  of  the  box. 
His  reply  to  the  defendant  Is  that  the  left- 
hand  side  of  the  box  was  not  a  suitable  or  eate 
place  for  him  to  work,  because  of  a  constant 
liability  to  be  struck  by  the  timber  of  the  saw 
carriage  when  It  was  propelled  down  against 
the  box;  that  timber  at  such  times  was  ex- 
actly In  the  place  where  the  defendant  claims 
he  ought  to  have  stood  at  his  work;  that  the 
carriage  came  down  thus  far  frequently  In  the 
ordiuary  operation  of  the  mill,  and  did  come 
down  several  times  during  the  two  hours  he 
was  at  work;  that  he  was  not  Instructed 
where  to  stand;  and  that,  as  the  left  side  of 
the  box  was  a  dangerous  place,  he  worked  oo 
the  other  side,  it  being  the  only  practicable 
place  remaining. 

The  parties  are  not  mncb  at  variance  In  re- 
gard to  the  facts  which  we  deem  to  be  vital, 
□or  Is  there  any  serious  contention  about  the 
rules  of  law  .which  govern  their  rights.  The 
parties  do  differ  In  applying  those  rules  to 
the  facts. 

It  was,  indeed,  the  duty  of  the  defmdant 
to  provide  the  plaintiff  with  a  reasonably  safe 
place  In  wbich  to  do  hie  woA;  but.  whatever 
the  place  appointed  by  the  defendant,  the 
plaintiff  is  to  be  held  to  have  assumed  the  risk 
of  obvious  perils,  and  of  those  ordinarily  Inci- 
dent to  the  business.  If  he  consented  to  work 
there.  Mundle  v.  Manufacturing  Co.,  80  Me. 
400.  80  Atl.  16.  We  think  it  Is  clear,  for  rea- 
sons already  suggested,  which  are  supported 
by  proof,  that  the  place  selected  by  the  de- 
fendant for  the  plaintiff  to  work  was  at  the 
left  side  of  the  box.  The  plaintiff,  however, 
did  not  work  in  the  place  appointed  by  the  de- 
fendant. He  says  there  was  an  obvious  dan- 
ger in  that  position,  and  for  that  reason  he 
chose  another  place  to  vrotk  In.  It  is  unnec- 
essary to  Inquire  whether  the  movements  of 
the  saw  carriage  made  the  place  dangerous 
to  stand  iu,  or  whether  It  only  made  It  at 
times  more  difficult  or  Inconvenient  to  work 
there,  as  the  testimony  of  some  of  the  plain- 
tiff's own  witnesses  seems  to  indicate;  for  the 
plaintiff  did  not  work  In  that  place,  and  was 
not  hurt  there.  If  the  place  was  dangerous, 
he  might  have  refused  to  work  at  the  trim- 
ming saw.  Buzzell  t.  Manufacturing  Oo.,  48 
Me.  118.  Bat  he  did  not  He  selected  an- 
other place,  not  the  place  appointed  by  the  de- 
fendant; and,  whoL  he  did  tha^  we  think  he 


assumed  the  risks  att^dant  tqxm  working  in 
that  place. 

The  ifelative  rights  and  duties  of  maater  and 
servant  arise  from  the  contract  of  ^ploy- 
ment  If  plalntifl  worked  In  a  place  not  ap- 
pointed by  d^oidant  and  so  not  within  the 
pnrview  of  the  contract,  the  defendant  did  not 
owe  him  any  duty  with  reqjwct  to  that  place. 
In  such  case  the  plaintiff  took  whatever  risks 
there  were.  And,  If  the  occupation  there  was 
apparently  haEardons,  the  plaintiff  would  also 
be  guilty  of  contributory  negligence,  and  can- 
not recover  if  his  own  n^llgence  eontrlbnted 
to  the  injury. 

And  these  remarks  apply,  also,  to  the  com- 
plaint of  the  plaintiff  that  the  trimming  saw 
dropped  back  to  its  place  too  stowly.  The 
plaintiff  was  not  standing  In  ttie  place  ap- 
pointed for  him. 

But  the  plaintiff  contends  that  the  place 
where  he  stood  was  the  usual  place  that  men 
had  stood  in  before  that  time,  doing  the  same 
work;  that  the  defendant  knew  it  was  the 
usual,  customary  place,  and  that,  by  settlog 
the  plaintiff  to  work  without  InstmctionB,  the 
latter  had  a  right  to  assume  that  he  was  ex- 
pected to  wwk  where  those  before  him  had 
worked;  that  such,  in  effect,  was  the  contract 
of  employment  See  Coombs  v.  Oordage  Co., 
102  Mass.  672.  The  defendant  denies  this. 
But  assume  It  to  be  so;  the  plalntUt  even 
then  assumed,  not  only  the  risks  natnrallj 
incident  to  the  business,  but  also  the  obvious 
risks  of  working  In  that  place.  Ooolbroth  t. 
Railroad  Co.,  77  Me.  166;  Wormell  t.  Bail- 
road  Co.,  79  Me.  397,  10  Atl.  49.  And  It 
seems  to  us  obvious  that  a  man  standing  be- 
tween the  rolls  along  which  all  the  prodtict  of 
the  rotary  saw  must  tie  pushed,  as  this  ma- 
chinery was  situated,  was  likely  to  be  struck 
by  It.  It  was  thwefore  a  risk  whlcl^  be  as- 
sumed. Conley  t.  Bxpress  Co.,  87  He.  382, 
32  Atl.  966. 

The  plaintiff  was  a  man  of  mature  years. 
It  is  true  that  be  received  no  lustructlons  rela- 
tive to  the  dang^  attending  his  work.  But 
those  dangers,  even  upon  the  plaintlfTs  own 
showing,  were  not  latent  or  concealed.  They 
were  obvious  and  apparent.  If  the  defend- 
ant had  told  him  that  by  standing  between 
the  rolls,  where  he  did  stand,  he  was  liable 
to  be  hit  by  planks  pushed  along  the  rolls,  It 
would  be  no  more  than  he  himself  knew,  or 
ought  to  have  known.  The  servant  assumes 
all  the  risks  which  he  knows,  or  which  by  the 
exercise  of  ordinary  care  he  ought  to  know. 
Nason  v.  West,  78  Me.  253,  3  Ati.  911;  Camp- 
beU  V.  Eveleth.  83  Me.  50.  21  Atl.  784;  Wheel- 
er V.  Manufacturing  Co.,  135  Mass.  291. 

But,  as  we  have  already  said,  we  think  the 
evidence  dladosra  that  the  plaintiff  was  not 
standing  In  the  proper  place,  that  he  was  neg- 
ligent in  standing  where  be  did,  and  that  his 
negligence  contributed  to  the  Injury. 

It  may  also  be  said  that  the  plaintiff  can- 
not recover  because  the  negligence  of  a  fel- 
low aerrant  caused  or  ctmtrlboted  to  the  In- 
jniy.  It  Is  wtil  settled,  of  coans^  that  the 
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n^^lgence  of  a  teUow  wrrant  Is  om  ol  Uw 
rislEB  assnmed  by  tbe  semnt  Blakt  t.  Ball- 
road  Co.,  70  Me.  60. 

Nason,  tbe  sawyer,  testified  tbat  It  was  his 
duty  not  to  start  or  run  tlie  carriage  unless 
tbe  hiniber  on  tbe  rolls  was  clear  from  the 
patb  of  tbe  carriage,  and  tbat  sucb  was  his 
duty  Is  self-cTldent  It  was  tbe  duty  of  the 
man  at  the  rolls,  Lozonx.  to  take  away  the 
lumber  from  tbe  carriage,  and  leave  It  on  tbe 
rolls,  clear  of  tbe  carriage,  and  in  such  a  man- 
ner that  neither  tbe  carriage  nor  tbe  stick  up- 
on It  could  c<Hue  In  contact  with  It  If  tbe 
sawyer  ran  the  carriage  while  Its  path  was 
not  clear,  or  U  lioronx  fsfled  to  clear ,  the 
plank  from  the  carriage^  and  keep  It  dear 
(and  one  or  both  of  these  things  did  biQ>pai), 
such  conduct  waa  n^Ugent;  and  by  means  of 
tbat  negligence  the  plaintiff  was  crowded  over 
onto  tbe  trimming  saw.  Nastm  and  I^oronx 
we^  fellow  serrants  of  the  plalntlfl,  and  for 
Injuries  received  throngl)  the  nei^lgaice  of 
either  of  them  the  plaintiff  cannot  recover. 
Even  tbe  rule  laid  down  by  some  courts,  and 
to  support  which  the  plaintiff's  counsel  has 
cited  autboritiee,  that;  when  the  master  has 
been  ne^gent  the  eerrant  may  not  be  de- 
barred from  recovery,  even  If  tbe  negilgoice 
of  a  fellow  servant  contributed  to  the  Injniy, 
would  not  avail  the  plaintiff  in  this  case. 
Tbat  mle  Is  nowhere  miflled  in  cases  where 
the  plaintiff  UmseU  was  In  fault  It  Is  on- 
necenary  to  dlscoss  that  rule  further. 

We  are  of  the  <^nlon,  therefore^  tbat  the 
verdict  fw  the  plaintiff  was  deaily  wrong. 
We  are  led  to  tbe  conclusion  that  tbe  Jury 
must  have  been  influenced  by  bias  or  sym- 
pathy, m  acted  under  a  misapprehension  of 
ttie  facts,  or  (tf  the  legal  rales  whidi  should 
have  controlled  a  decision  based  upon  those 
facta. 

tesMct  set  adde. 

Motion  for  a  new  trial  sustained. 


01  Ma.  M) 

BINDS  et  aL  V.  CITY  OF  POKTIAND. 
(fiapnoB  Judldal  Court  of  Maine.  Nov.  28, 

isoe.) 

AIABRATION  OF  STREET— D AH AOBS— PARTIES 

ENTITLED. 

1.  Tbe  charter  of  the  city  of  Portlaad  (Prlv. 
Bp.  Law8  1803.  c.  275)  Kivee  a  claim  for  dam- 
ages to  the  owner  at  the  time  the  land  was  taken 
in  tbe  laying  out  or  alteration  of  streets  in  that 
city.  No  other  person  except  the  owner  at  the 
time  of  tbe  taking  Is  damaged  or  aggrieved  fay 
the  estimate  and  award  of  damages,  and  he  is 
the  only  persoQ  who  has'  a  right  to  appeal,  as  far 
as  relates  to  damaKes. 

2.  The  city  of  Portland  laid  ont  or  altered 
Portland  street,  and  damages  were  awarded  to 
the  owner  thereof  for  land  taken.  On  the  fid- 
lowing  day  the  complainants  purchased  the  land, 
which  was  conveyed  to  them  by  the  owner,  "to- 
gether with  all  damages  allowed  or  recovered  for 
the  taking  by  the  dty  of  Portland"  of  the  land  in 
qoeatlon.  The  complainants  seasonably  appealed 
from  the  award  of  damages.  At  a  term  of  court 
later  than  the  one  at  which  the  appeal  was  en- 
tered, the  appellee  filed  a  rnotkm  to  msmiaa 

HM,  tsat  the  motion-to  dismiss  was  seasons 
ably  filed;  also^  AsM,  tbat  the  conwlalnants  can- 


not mamtain  tfaeir  appeal,  dtiwr  as  sntMeqnent 
purchasers  of  the  land,  or  as  assignees  and  own- 
ers of  the  "damages  allowed  or  recovered,"  the 
award  of  whidi  was  appealed  frmn. 
(Offidal.) 

Appeal  from  supreme  judicial  court,  Cum- 
berland coun^. 

Action  by  Joseph  H.  Rtnes  and  others 
agabiBt  the  city  of  Portland.  From  an  estima- 
tion of  damages,  complataianta  a^ieal.  Dis- 
missed. 

Argued  before  PBTBBS,  O.  J.,  and  BMEBY, 
HASKELL,  WHITBHOrSH,  ffTBOUT,  and 
SAVAGE,  J  J. 

B.  J>.  and  H.  M.  yerrlH.  for  appeUanti. 
Carrol  W.  Morrill,  City  SoL,  for  appeUee. 

SAVAGE,  J.  This  is  an  appeal  by  the  com- 
plainants, or  appelhujts,  from  an  estimate  and 
award  of  damages  made  by  tbe  dty  council  of 
Portland  for  land  takoi  in  tbe  laying  out  or 
alteration  of  Portland  street.  The  apjKUee 
has  filed  a  motion  to  dismiss,  and,  by  the  stip- 
ulations of  tbe  report  we  are  to  determine 
whether  tbe  appeal  shall  be  dismissed,  or  shall 
stand  for  trial. 

The  allegations  In  the  a]N>eal  Itself  ara  to 
the  effect  tbat  tbe  legal  title  to  the  land,  at 
tlie  time  of  tbe  taking,  was  in  one  Gec^e  D. 
Clark,  in  trust  for  the  benefit  of  himself  and 
others.  It  aj^ears  from  tbe  case  that  Port- 
land street  was  laid  out  or  altered  by  the  city 
council  July  7,  1806,  and  on  tbe  same  day 
damages  to  the  amooDt  of  $1,378  were  avaid- 
ed  to  Clark,  as  owner.  On  tbe  day  Ccdlowlng. 
1^  vbrtoe  of  a  decree  of  coort  in  certain  pro- 
ceedlnge  In  equl^,  to  which  CSark  was  a  par- 
ty, tbe  entire  parcel  of  land,  of  which  a  por- 
tion had  been  taken,  was  sold  at  public  vendue 
to  these  aiMtellanta.  Subseqiientiy  the  sale  was 
confirmed  by  the  court,  and  on  JiUy  28,  1896. 
the  land  was  conveyed  to  tbe  appelluits  by 
Clark,  **togetber  with  all  damages  allowed  or 
recovwed  for  the  taking  by  the  dty  of  Port- 
land" of  tbe  land  In  question.  It  does  not  sp- 
[»ear  whether  Claric  am»eated  from  the  award 
of  damages.  Bat  the  appellants,  within  the 
time  limited  tar  ^eals,  filed  this  aK>eal  to 
the  supreme  Judicial  court  In  Cumberland 
county  at  Its  October  term,  1896.  The  appel- 
lee's motion  to  dismiss  was  filed  at  the  April 
term,  1808.  Tbe  gnnuid  taken  In  the  motion 
to  dismiss  is  tbat  It  appears  by  tbe  appeal  it- 
self that  at  the  time  the  land  was  taken  by 
tbe  dty  the  anpellants  did  not  own  it  nor  any 
portion  of  It,  nor  any  right  title,  or  Interest  In 
it  and  therefore  tbat  tii^  were  sot  "aggrlev-. 
ed"  by  the  award  of  the  dty  councU. 

Tbe  first  contention  of  the  awellants  Is  that 
the  motion  to  dismiss  was  not  seasonably  filed. 
Theb:  learned  counsd  take  the  ground  tbat 
this  motion  Is  tai  tiie  nature  of  a  idea  in  abate- 
moit  and  should  have  been  filed  within  tbe 
time  limited  fw  pleas  in  abatement  This 
ground  is  not  toutble.  This  motion  does  not 
go  to  such  things  as  are  properly  mattes  Id 
abatement  bat  rather  to  the  merits  of  tiie  ap- 
peal, and  Is  based  upon  tiie  allegati«ms  In  tbe 


Digitized  by  Google 


926 


44  ATLANna  RBPOBTSlB. 


ftppMl  ItMlf.  Such  a  motion,  In  a  jmoceedlng 
like  thin,  wrrea  the  purpose  of  a  demorrw. 
The  question  raised  by  It  Is  whetiber,  assum- 
ing all  tbe  allegations  In  the  appeal  to  be  true, 
the  appellants  are,  as  a  matter  of  law,  entitled 
to  maintain  IL  It  la  a  convenient  and  proper 
method  of  attacking  the  sufficiency  of  the  al- 
legations In  the  appeal,  or,  as  in  tills  case,  of 
denying  that  the  appellants,  upon  their  own 
showing,  have  any  grotmd  for  an  ai^eal. 

But  the  appellants  further  contend  that  they 
are  entitled  to  malnt^  this  appeal  upon  Its 
merits.  They  say 'that,  although  they  were 
not  the  owners  of  the  land  wh«)  It  was  taken 
by  the  city,  stfll  the?  were  aggrlerad  by  the 
award,  within  the  meaning  of  the  laws  relat- 
ing to  appeals  In  audi  cases,  (1)  because  they 
twcame  the  owners  at  the  land  taken  within  the 
period  allowed  for  appeals  as  to  damages;  and 
{2)  because,  as  the  purchasers  and  assignees 
of  the  claim  of  their  grantor.  In  whose  favor 
the  award  appealed  from  was  hiade,  they  were 
at  flie  time  of  their  appeal  the  owners  of  the 
dalm  which  Is  the  snl^eetmatter  of  the  ap- 
peal 

We  will  consider  these  positions  In  their 
order,  only  premising  that  the  right  of  appeal 
firom  an  award  of  damages  Is  limited  to  those 
who  sre  "aggrieved"  ^Jf  tba  estimate  and 
award.  Olty  Oharter  of  Portland  (Prtv.  &  Bp. 
Laws  UeS.  c.  275,  |  »). 

Were  the  appellants,  as  subsequent  owners 
of  the  land,  within  the  time  for  taking  an 
appeal,  ''aggrieved"  by  tbe  action  of  the  dly 
coundl?  Certainly  not  If  aggrieved  at  all, 
It  must  have  been  at  tbe  time  the  dty  council 
acted.  If  they  were  not  aggrieved  thai,  th^ 
could  not  be  aggrieved  afterwards.  But  they 
woe  not  aggrieved  then.  They  were  not  ttie 
ownen  of  the  land  then.  Tbey  had  no  Interest 
In  It  then.  They  were  In  no  wsy  affected  I7 
the  action  of  the  dly  conndL  They  could  not 
be  RggflereA  by  an  action,  which  diA  not  con- 
cern them.  Subsequently  they  bou^t  tbe 
land  and  the  grievance.  In  buying  the  land, 
they  took  It  subject  to  the  easement  created 
by  the  dty  coundl.  They  bought  the  Interest 
which  was  left  after  tiie  laiid  for  the  street 
had  been  taken,— nothing  more;  and,  so  far 
as  the  land  is  concerned,  they  paid  for  this 
Interest,  and  no  more.  Tbey  lost  nothing  by 
reason  of  the  &ct  that  bmd  had  beoi  taken 
for  the  street  They  got  what  they  pnrcSiaBed 
and  paid  tat.  ArUi  it  follows  that,  as  subse- 
quent purchasers  of  tbe  land,  they  were  In  no 
sense  "aggrieved'*  by  the  estimate  of  damages. 
Sargent  v.  Machlas.  65  Me.  591. 

Nor  do  the  appeUants  stand  In  any  better 
poslticm  as  purchasers  and  assignees  of  the 
"damages  allowed  or  recovered."  as  It  is  ex- 
pressed  In  the  deed  from  Clark  to  them.  It 
Is  undoubtedly  competent  fOr  the  owner  of 
land,  to  whom  damages  have  been  awarded 
for  a  strip  of  land  taken  for  a  highway,  to 
assign  the  right  to  recover  the  damages  to  tbe 
same  peison  to  whom  he  conveys  his  remain- 
ing Intemt  in  the  land;  or  he  m^  conv^  the 
land,  and  himself  retain  the  right  to  recover 


Uie  damages;  or  he  may  aasign  the  rWit  to 
recovw  ttte  damages  to  another  than  tbe  gran- 
tee of  the  land.  Ttui  Jntereats  are.sqiaraMe 
and  distinct  Neal  v.  Baflroad  Co.,  61  Me. 
296;  SargcBt  v.  Marhtsa,  supra.  By  the  ivo- 
vlslons  of  the  deed  In  thte  case,  the  aj^dlants 
obtained  the  rlg^t  to  recdve  rach  damages  as 
had  been  allowed,  ae  as  mU;ht  be  recovered 
for  the  taking  ot  the  land  for  Pratiand  atzeet 
But  it  does  not  follow  that  an  appeal  for  bi- 
crease  of  damages  wlU  Ue  In  their  own  names. 
At  common  law,  assignees  of  choses  in  ac- 
tion, not  n^tlable,  could  bring  suit  to  re- 
cover them  only  In  the  namea  of  their  assign- 
cn. .  ^  statute,  bowew,  sndi  aaslgiieea  may 
bring  and  maintain  actluis  In  thdr  own 
names.  Bev.  St  c  &!,  f  sa  But  this  proceed- 
ing la  not  an  "action."  wttUn  the  tw^wtng  of 
this  slatate.  Webster  v.  CommlssIODns,  63 
Ma  27;  Bdfaat  v.  Fogler,  71  Me.  408;  Stet- 
son V.  Commissioners,  72  Me.  17;  Oounce'  v. 
Persoiu  Unknown,  76  Me.  S4S;  Grand  Tnmk 
Railway  of  Canada  v.  County  Com'rs  of  Com- 
berland  Co.,  88  Me.  226.  83  Atl.  988.  The 
dlstinctioa  may  be  Illustrated  In  tjds  w^: 
If  the  dty  ot  Portland  neglects  to  pay  the 
dtunagea  awarded  in  this  case,  tiwn  an  "«c- 
tkm"  wlU  lie  to  recoTra-  the  same.  Id.  c.  IS. 
I  40.  This,  on  tbe  other  hand.  Is  merely  a 
statutory  appeaL  The  ri^t  to  take  u  1^ 
peal  Is  limited  by  statute  to  '"any  poson  ag- 
grieved by  tbe  dedsitm  or  Judgment  of  tin 
d^  coundl."  Gl^  Gbartw  of  Portland,  aiqira. 
We  cannot  extend  the  right  No  other  person 
can  anteal.  But,  as  we  have  already  pointed 
out  these  sibilants  were  not,  and  could  not 
have  been,  "aggrieved*  by  tbe  decMom  00m- 
lAUned  o(  because  at  the  time  It  was  made 
tii^  bad  no  Interest  whatever  ta  the  land 
taken. 

We  hdA  therefue,  Qiat  the  mpdUintB,,as 
assignees  of  the  dalm  fbr  damages,  are  not 
entitled  to  maintain  an  ivpeal  In  thdr  own 
namea. 

Appeal  "dlsmlased,  with  coata. 


91  M*.  am 

SAVAGE  et  al.  v.  ROBINSON  rt  ai 

(Supreme  Jodlclal  Coort  ot  Maine.  Nov.  28. 
1899.) 

CONTRACT  —  C0N8IDBRATI0N  —  aUARANTT  — 
CONSTRUCTION-BTATUTB  OP  FRAUDS. 

1.  The  deliver;  of  goods  oDder  an  attadiment 
by  aa  officer  is  a  aofficient  consideration  for  the 
contract  of  a  receiptor  makiog  himself  responsi- 
ble therel>7  for  tbe  amount  of  debt  and  damages 
claimed  in  tbe  writ. 

2.  Hie  defendants  were  sned  for  breadi  of  the 
following  agreement  in  writing:  "Farmington, 
February  11^  1897.  Fred  a  Robinson  and  Clar^ 
eace  M.  Eaton  hold  onreelves  responsible  for  tbe 
amount  of  debt  and  damage  contained  In  a  writ 
in  favor  of  Savage,  Flanders  &  Co.,  and  served 
upon  Peter  Degree  tv  Deputy  She^  C.  H.  Dyw 
on  tiie  above  date." 

tn  consideration  of  tbie  agreement,  the  depa- 
tj  aherlfC  released  an  attachment  of  goods. 

H«i4,  that  the  agreement  is  a  goaraDty:  that 
tiie  tenna  are  made  anfflcientlr  certain,  either  in 
tite  wrlthig  or  by  reference  to  the  writ  to  sat- 
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i»fj  the  statnte  of  fraads;  that  the  consider- 
ation was  lawful;  and  that  the  defendaata  are 
holden. 
(OfBdaL) 

Report  fnOD  BopiaM  judicial  oovrt,  Frank- 
lin couaty. 

Action  by  Llewellyn  W.  Savage  and  others 
against  Frederick  G.  Robinson  and  another. 
Heard  on  report,  and  defendants  defaulted. 

Argued  before  PETERS,  G.  J.,  and  HAS- 
KELL, WIS  WELL,  STROUT.  SATAQB^  and 
FOGLER,  JJ. 

B.  O.  Oreenleaf,  for  plalntlfla.  H.  I*  Whl^ 
comb,  for  defendants. 

SAT  AGE,  J.  G.  E.  Dyer,  a  deputy  sherift, 
holding  a  writ  In  favor  of  the  plaintiffs  and 
against  one  Peter  Degree,  attached  certain 
goods  belonging  to  Degree.  While  the  goods 
were  In  the  possession  of  the  officer.  Degree 
procured  the  defendants  to  sign  the  following 
agreement: 

"Farmlngton,  February  U.  1897.  Fred  a 
Robinson  and  Clarence  M.  Eaton  hold  our- 
selves responsible  for  the  amount  of  debt  and 
damage  contained  in  a  writ  in  favor  of  Sav- 
age, Flanders  &  Co.,  and  served  upon  Peter 
Degree  by  Deputy  Sheriff  C.  E.  Dyer  on  the 
above  date.   F.  C.  Robinson.    C.  M.  Eaton." 

Upon  receipt  of  .this  agreement,  Dyer  re- 
leased the  attachment,  and  left  the  goods  In 
the  possession  of  Degree. 

This  action  Is  brought  upon  the  agreement 
Is  it  enforceable?  We  think  the  agreement 
should  be  construed  as  a  guaranty  of  pay- 
ment to  the  plaintiffs  of  the  debt  described 
In  their  writ  against  Degree.  The  agreement 
was  in  writing.  The  names  of  the  parties 
debtor  and  creditors,  and  the  amonnt  of  the 
debt,  are  made  certain,  either  in  the  writing 
Itself  or  In  the  writ  to  which  reference  Is 
made  by  the  writing.  This  is  sufficient,  and 
the  statute  of  frauds  is  satisfied.  Klngsley  t. 
Slebrecbt,  82  Me.  23,  42  Atl.  249. 

The  release  of  the  attachment  was  a  snffl- 
clent  consideration  for  the  promise  of  the  de- 
fendants, and  we  think  It  was  a  legal  <Hie. 
While  undoubtedly  It  Is  the  duty  of  an  officer 
to  attach  and  retain  goods  for  the  security  of 
the  attaching  creditor,  it  has  never  been  ques- 
tioned but  that  the  officer  may  take  a  receipt 
for  the  goods.  He  Is  primarily  responsible. 
He  takes  the  receipt  at  his  peril.  But  If  the 
creditor  accepts  the  receipt,  and  ratifies  the 
act  of  the  officer,  the  latter  1b  relieved  of  fur- 
ther liability.  The  delivery  of  the  goods  Is  a 
good  consideration  for  the  contract  of  the  re- 
ceiptor. So  it  has  been  held  that  a  note  given 
to  an  officer  In  consideration  of  the  release 
of  property  attached  ts  not  void  by  reason  of 
an  Illegal  consideration.  Foster  v.  Clark,  19 
Pick.  329.  The  contract  In  snlt  Is  analogous. 
Instead  of  taking  an  agreement  to  be  respon- 
sible for  the  goods  attached,  the  officer  took 
an  agreement  to  be  responsible  for  the  debt. 
There  Is  no  substantlaJ  difference;  one  Is  as 
valid  as  the  oth^. 


The  debt  sued  for  In  the  original  mtt  was 
¥68.53. 
Defodants  defaulted. 

(e>  N.  H.  187) 

TUCKER  V.  NEW  HAMPSHIRID  TRUST  00. 

(Supreme  Court  of  New  Hampshire.  HillBboro. 
July  30,  1897.) 

TRUSTS— DEPRECIATION  OF  SECURITIBS— 
TRUSTEES'  LIABILITY. 
A  trust  company  regularly  appointed  trustee 
of  a  certain  sum,  aud  having,  by  Laws  1887,  c. 
169,  been  made  a  legal  depositary  for  the  fnndii 
of  trustees,  deposited  the  sum  in  its  own  savlDSB 
d^rtment,  organised  under  Laws  1881,  c  23. 
requiring  trust  companies  or  banks  receiving  sav- 
ings deposits  to  organize  a  separate  department 
for  such  purpose.  Subsequently  the  securities  in 
which  the  f  onds  of  its  savings  department  were 
invested  demeciated,  and  a  trustee  aroolnted 
to  succeed  the  company  as  trustee  of  the  fand 
demanded  payment  of  such  aum  in  foIL  Held, 
that  since  all  the  funds  in  the  savings  department 
were  trust  tunds,  the  owner  of  toe  partieolar 
fund  shared  the  lorn  with  other  deposftors,  and 
hence  the  company  was  not  llaUe. 

Appeal  from  probate  court,  Carroll  county. 

Proceeding  by  Nathaniel  F.  Tucker,  trustee, 
against  the  New  Hampshire  Trust  Company. 
From  a  decree  In  favor  of  defendant,  idaintiff 
appeals.   Case  discharged. 

Samuel  0.  B!w«hwflfi,  for  appellant.  Oliver 
K  Branch  and  Edwin  F.  Jones*  for  respond- 
ent 

GLARK,  J.  Hie  plaintiff  Is  the  successor  of 
the  New  Hampshire  Trust  Company,  as  trus- 
tee imder  the  will  of  Isaac  Adam^  by  appoint- 
ment of  the  probate  court  for  Carroll  county. 
The  trust  company  was  appointed  by  the  pro- 
bate court  May  28,  1888,  received  practically 
Hl.OOO  as  a  trust  fund,  and  continued  to  act 
as  trustee  until  It  resigned,  in  1895.  April  8. 
1880,  the  trust  funds,  having  previously  been 
invested  In  United  States  bonds  and  mortgage 
notes,  were  deposited  In  the  savings  depart- 
ment of  the  trust  company,  where  they  have 
since  remained,  except  that  one-third  of  the 
deposit  has  been  paid  to,  and  Is  now  held  by, 
the  plaintiff,  who  received  It  without  objec- 
tion. When  the  plaintiff  was  appointed  trus- 
tee, the  trust  company  assigned  to  bim  deposit 
book  No.  219  in  Its  savings  department,  show- 
ing a  deposit  of  ¥30,074.06  to  the  credit  of  the 
"New  Hampshire  Trust  Com[>any,  Trustee  Ad- 
ams Fimd."  The  probate  court  allowed  tbe 
account,  and  decreed  that  the  trust  company 
should  be  discharged  from  further  liability  as 
trustee.  The  plaintiff  appeals  from  this  de- 
cree, claims  that  he  Is  a  preferred  Creditor  of 
the  trust  company  for  the  full  amount  of  the 
deposit,  and  asks  that  "the  trust  company  be 
ordered  and  directed  to  pay  over  to  your  peti- 
tioner the  amount  deposited  by  it  In  Its  sav- 
ings department  In  full,  and  that  it  be  ordered 
to  make  immediate  payment,  out  of  such  funds 
as  may  be  available  therefor,  of  a  sum  suffi- 
cient to  make  up  for  the  deficiency  In  the  as- 
sets In  the  savings  department."  The  plain- 
tiff claims  that  the  deport  In  the  savings  de 
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partment  wm  Illegal,  and  that  be  la  entitled 
to  be  paid  the  full  amoimt  thereof,  whether 
the  funds  so  depwlted  are  atlll  there,  or  can 
be  specifically  traced  and  Identified,  and  re- 
gardless of  the  claims  and  rights  of  all  other 
depositors.  The  trust  company  was  made,  by 
Its  charter,  a  legal  depoadtary  for  the  funds  of 
trustees,  guardians,  administrators,  and  others 
(Laws  1887.  c  160),  and  was  authorized  to 
act  as  trustee  when  duly  appointed.  If  tiia 
d^KMlt  had  been  made  by  any  other  trustee. 
It  would  have  been  a  legal  deposit,  and  the 
trustee  would  hare  been  fully  protected.  It  la 
not  necessary  to  consider  whether  the  Adams 
fund  can  be  Identified  or  traced.  After  the 
enactment  of  laws  1891,  c.  23,  the  savings 
department  of  the  trust  company  was  duly  or- 
ganised as  a  distinct  and  separate  department, 
and  became  amenable  to  the  laws  gOTernIng 
savings  banks  In  this  stp.te.  The  securities  In 
which  the  funds  of  this  department  were  in- 
vested have  depreciated  In  value,  and  are  es- 
timated to  be  sufficient  to  pay  not  more  than 
50  per  cent  of  the  amount  due  the  depositors. 
The  depositors  are  innocent  pnrchasen  of  the 
securities,  without  actual  or  constructive  no- 
tice of  the  trust  The  plaintiff  Is  attempting 
to  enforce  his  claim  against  property  pledged 
to  secure  fbe  d^KMltors  In  the  savings  depart- 
ment, in  which  the  trust  company  has  only 
an  equitable  interest  He  adu  that  the  bal- 
ance of  the  Adams  tmd  be  paid  In  full  out  of 
the  property  In  the  savings  department  whldi 
the  trust  company  has  only  the  right  to  re- 
deem, it  having  been  set  aiiart  for  or  pledged 
to  the  depositors.  As  to  other  depositors  in 
the  savings  department,  the  plaintiff  stands 
like  any  one' of  them,  and  is  entitled  only  to 
his  share.  The  trust  company  was  as  much  a 
trustee  of  the  other  depositors  in  the  savings 
department  as  It  was  of  the  Adams  fund,  and 
they  must  share  alllce  In  a  distribution  of 
funds  derived  from  the  ccmTersion  of  securi- 
ties originally  held  as  Investments  of  that  de- 
partment The  appeal  Is  dismissed,  and  the 
decree  of  the  probate  court  afDnned.  Case 
discharged. 

BLODGETT  and  PARSONS.  JJ.,  did  not 
alt   The  others  concurred. 


tfS  N.  H.  174) 

NEW  HAMPSHIRE  ASTLUM  FOB  INSANB 
V.  BELKNAP  COUNTT. 

(Supreme  Court  of  New  HampslilTa.  Belknqt. 
July  SO,  1897.) 

PAUPBBa— INSANB  GONTICT— TRANBFBR  TO 
ASyLUH— LIABILITY  OF  COUNTT 
FOR  SUPPORT. 

1.  Hie  cotiiit7  from  which  a  paaper  prisooer  is 
senteiiced  does  not  become  liable  for  his  sup- 
port at  the  asylum  for  the  Insane  after  the  ez< 
piration  of  his  sentence,  he  having  been  transfer- 
red, as  Insane,  from  the  state  prison  to  the 
asylum,  under  Pub.  St  c.  255,  §  4,  providing 
tliat  a  prisona  may  be  trausfened,  when  in- 


sane, to  the  aarlom,  to  be  thne  kept  at  ttke  ex- 
pense of  the  state,  when  It  will  be  for  the  benefit 
of  the  person  and  the  welfare  of  the  pubiio. 

2.  The  state  prison  la  not  a  **hospItal**  or  other 
"diaritable  institution,"  within  the  meaning  of 
Laws  1896,  c.  64,  providing  that  any  person 
becoming  a  pauper  or  public  cnarge  while  at  aoj* 
on^aDs'^  home,  hospital,  home  for  the  aged,  or 
other  charitable  InstitutioD,  or  within  three 
months  after  leaving  such  Instltntion,  shall  be 
diaigeahle  for  snroort  to  tiie  eooaty  ot  Us  last 
resideace,  etc. 

Action  by  New  Etampahlre  Asylum  for  the 
Insane  against  Belknap  county.  Submitted  on 
agreed  facts.  Judgment  tat  defendant 

Assumpsit  for  the  support  of  John  Dngan. 
Facts  agreed.  October  2,  1881.  Dngan,  thra 
and  for  some  time  before  commorant  in  Bel- 
knap county,  was  committed  to  the  state  pris- 
on for  the  term  of  three  years,  to  which  he 
was  sentenced  by  the  supreme  court  for  that 
county,  and  since  that  time  has  been  a  pauper. 
April  26,  1894,  by  order  of  the  governor  and 
council,  be  was  transferred  from  the  prison 
to  the  asylum  as  an  insane  person.  The  gov- 
ernor and  council  notified  the  plaintiff  tbat  the 
state  would  not  be  responsible  for  his  support 
In  the  asylum  after  April  30,  1896.  and  the 
plaintiff  notified  the  defendant  that  aiier  that 
time  his  support  would  devolve  upon  it  The 
action  Is  for  the  expense  of  his  support  after 
April  SO,  1886.  He  is  not  chargeable  on  aay 
other  county,  or  on  any  town  or  person. 

E.  A.  &  0.  B.  Hibbard.  tor  plalntUC.  Wi^ 
Uam  B.  Fellows,  for  defendant 

OARPBNTBB.  a  J.  **Tbe  governor  and 
council  •  •  may  transfer  any  prisoner 
who  Is  Insane  to  the  asylum  for  tiJe  insane,  to 
be  there  Icept  at  the  expense  of  the  state, 
whenever  they  are  aatMled  that  sndi 
*  *  *  transfer  will  be  conducive  to  the 
health  and  comfort  of  the  person  and  the  wel- 
fare of  the  pubUc."  Pub.  Bt  e.  256,  |  4. 
Then  is  nothing  in  the  statute  Indicating  that 
the  liability  of  the  state  for  the  support  of  a 
prisoner  transferred  to  the  asylnm  is  to  teml- 
nate  at  the  end  of  the  term  for  whldi  be  is 
sentenced.  He  irto  be  k^t  in  the  asylnm  at 
the  state's  expense  until  he  is  discharged  ac- 
cordlDg  to  law.  The  place  of  bis  residence  or 
settlement  Is  immaterial.  The  state  prison  Is 
not  a  "hospital"  or  "other  diaritaUe  Institu- 
tion," vrithin  the  meaning  of  the  act  of  Mardi 
21.  1885,  which  provides  that  "any  person 
who  shall  become  a  pauper  or  public  charge 
while  at  any  orphans*  home,  hospital,  home 
for  the  aged,  or  other  charitable  Institution,  or 
within  three  months  after  leaving  such  Insti- 
tution, shall  be  chargeable  for  support  to  the 
county  In  which  he  last  redded  before  enter- 
ing such  Institution,  unless  such  person  baa  a 
settlement  In  some  town,  or  some  other  coun- 
ty is  liable  for  his  support"  Laws  180S,  c. 
54.  The  act  has  no  application  to  tlie  presmt 
question.  Judgmant  for  the  defendant  AU 
concurred. 
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(«B  N.  H  179) 

FELLOWS  T.  HOYT. 
(SopreiQC  Court  of  New  Hampshire.  MtnAnuk. 

July  30,  18»7.) 

ASSIONKBNT  FOa  BENEFIT  OF  CRBDlTORa- 
EXECUTIONS-PRIORITIES— APPRAI SERS. 

1.  An  asaigDment  In  insolTencr  does  not  arofd 
ft  levy  made  hj  a  Jodgment  creditor  npon  the 
property  of  the  assignor  prior  to  his  assignment. 

2.  Where  the  assignee  of  an  iosolveDt,  after 
notice,  does  not  an;K)int  an  appraiser  for  the  prop- 
erty of  bis  asrignor,  whldi  was  seized  apon  eze- 
cntloD  prior  to  the  aaaigament,  the  officer  making 
the  levy  may  appoint  one  for  him,  under  Pah. 
St  c.  233,  §{  2,  3,  providing  that  where  the  debt- 
or neglects  to  appoint  an  appraiser  the  officer 
shall  appoint  one  for  him. 

Bill  by  James  Q.  Fellows,  assignee  asalnst 
AmosHoyt  Submitted  im  agreed  facts.  Bill 
dismissed. 

Bin  In  eqtiitT,  brongl^  Iv  the  a»ignee  In 
InsolTency  ot  J<An  H.  SQlUTan  to  set  adde 
a  levy  m«dft  Iqr  tbe  deCmdant  upon  Bnlll- 
van's  real  estate.  Facts  agreed:  September 
10,  18B6,  tile  defendant  brought  his  action 
i^nst  Sullivan,  and  caused  the  premises  Ut  \ 
be  attached.  Ha  recovered  judgment  Novon-  j 
ber  18,  1896,  sued  out  exeoitlan  thereon,  and 
November  20,  placed  It  In  the  hands  of 
the  aholff,  vrtio  on  the  same  day  swore  In  an 
appraiser.  Oecombu  7*  1885,  Sullivan  made 
a  voluntary  assignment  In  Insolveney.  April 
4,  tbe  ahekiff  notified  the  plaintiff  to 

appoint  an  appraiser,  and.  upon  hta  refusal 
to  do  so.  appointed  one  for  him.  and  com- 
pleted the  levy. 

John  N.  Uitchell,  for  plaintiff.   Almon  F. 
Burbank,  for  defendant 

CARPENTER,  a  J.  The  levy  was  not 
avc^ded  by  the  assignment  In  insolvency. 
Hurlbutt  T.  Currier.  68  N.  H.  — ,38  AtL  502; 
Beardsley  t.  Beecher,  47  Conn.  408.  "The 
officer  levying  the  execution  ebaU  cause  three 
appraisers  to  be  appointed,  one  tbe  cred- 
itor, one  by  tbe  debtor,  and  one  by  himself. 
•  •  •  If  the  debtor,  on  due  notice,  neg- 
lects to  appoint  an  appraiser,  *■  *  *  the 
officer  shall  appoint  an  appraiser  for  him." 
Pub.  St  c.  233,  SS  2,  3.  Although  the  cred- 
itor Intended  by  the  statute  la.  In  general, 
the  plaintiff  In  the  execution,  yet  if  it  appears 
on  the  record  that  he  Is  merely  a  nominal 
plaintiff,  or  tbat  the  judgment  has  been  as- 
signed to  another,  tbe  appraiser  is  to  be  a[>- 
polnted  by  the  real  plaintiff  in  the  one  case,  ; 
and  by  the  assignee  in  the  other.  Lyford  v. 
Dunn.  32  N.  H.  81.  If  the  plaintiff  la  a 
spendthrift,  Insane,  or  an  Infant,  the  appraiser 
is  to  be  appointed  by  bla  guardian.  Bond  v. 
Bond,  2  PIcIc.  382.  An  execution  may  In  some 
cases  be  levied  upon  the  lands  of  a  deceased 
party,  and  in  such  a  case  the  executor  or  ad- 
ministrator, though  he  has  no  Interest,  and 
the  heirs  at  law  are  alone  Interested  In  the 
land,  must  be  notified  to  choose  an  ac^raiser. 
Mead  v.  Harvey,  2  N.  H.  841;  Daniels  v. 
BlUson,  8  N.  H.  279. 

By  the  assignmait  In  Insolvency  all  the 


debtor's  property  not  by  law  exempt  from 
attachment  became  vested  in  the  assignee. 
Pub.  SL  c.  201,  i  6.  He  could.  If  he  thought 
fit,  satisfy  the  execution  and  prevent  a  levy. 
He  could  redeem  the  land  from  the  levy  at 
any  time  within  a  year.  Pub.  St  c.  233.  } 
14.  He  could  defend  any  pending  actions 
against  the  Insolvent,  and  It  might  be  Ills 
duty  to  do  BO,  If  there  were  good  reason  to 
believe  that  the  claims  therein  made  were 
unfounded,  in  order  to  defeat  attachments 
not  dissolved  by  the  commencement  of  the 
Insolvency  proceedings.  Though  the  insol- 
vent "has  an  interest,  notwithstanding  his  in- 
solvency, in  seeing  that  no  larger  amount  of 
his  estate  is  set  off  than  Is  sufflcioit  to  pay 
his  debt,"— Hall  v.  Hoxie.  3  Mete.  (Mass.)  261. 
254,— yet  his  interest  is  comparatively  remote. 
The  assignee  as  tbe  representative  of  the 
creditors,  has  a  greater  and  more  immediate 
interest  in  obtaining  tbat  result  His  author- 
ity over  the  jw^perty  Is  not  less  than  that  of 
an  administrator,  and  the  Interest  of  the  in- 
solvent in  a  Just  appraisement  Is  no  greater 
than  that  of  the  heir  at  law.  Under  the  stat- 
ute, the  entire  disposal  and  settiement  of  the 
estate  is  placed  In  the  hands  of  the  assignee. 
Bonk  V.  Waite'B  Estate.  57  Yt  608.  610. 
With  the  property  itself,  he  takes  all  the  au- 
thority over  It  and  all  the  rights  and  obliga- 
tions relating  to  Its  management  and  dispo- 
sition, that  the  debtor  had  before  the  assign- 
ment. Bin  dismissed.  All  ooncnrred. 

(21  R.  I.  49S) 

LONSDAIJB  CO.  et  aL  v.  COOK,  dtr  IVeas- 
orer,  et  aL 

(Supreme  Court  of  Bhode  Island.   Dee.  22, 

1890.) 

■QCITT— PARTIES  —  INTERESTS— C0NTINUIN(1 
INJURY— MULTIPLICITY  OP  SUITS— 
INJUNCTION-LACHES. 

1.  Where  persons'  have  a  common  interest  in 
the  prevention  of  tbe  diversion  of  water  of  a 
stream  from  their  mill  privileges,  they  may  Join  ■ 
in  the  bin  to  mjoin  It,  though  they  daim  under 
distinct  titles,  and  possess  independent  Interests. 

2.  Where  an  iojaiy  complained  of  is  a  con- 
tinuing one,  to  redress  iraicb  numerous  suits 
would  nave  to  be  bron^t  from  time  to  time,  In- 
jonction  will  lie. 

8.  Where  complainants  freQoentiy  protests  ta 
defendant  agamst  the  continued  use  ot  thdr 
dams  and  pipes,  and  urged  defendant  to  abate 
tbe  nuisance  caused  by  tbelr  continued  nse,  so  as 
to  prevent  further  Injury  to  complainants,  and 
demanded  oompcnsation  for  such  injuries,  the 
doctrine  of  laches  will  not  apply,  though  many 
years  have  elapsed  since  the  nrat  diver^on. 

Suit  by  the  Lonsdale  Company  and  others 
against  Samuel  P.  Cook,  city  treasurer,  and 
others.   Demurrer  to  complaint  overruled. 

James  M.  Ripley  and  Henry  W.  Hayes,  foi 
complalnsnts.  Erwin  J.  France,  for  respond- 
ents. 

MATTESON,  Q  J.  We  think  the  complain- 
ants, though  claiming  under  distinct  tlUea 
and  possessing  Independent  interests,  have 
properly  Joined  In  the  bill,  because  they  have 
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a  common  Interest  In  the  relief  sought  by  the 
bill,  to  wit,  the  prevention  of  the  diversion  of 
the  water  of  Orook  Plall  brook  from  their  mill 
privileges.  Churchill  t.  I^uer,  84  Cal.  233, 
24  Pac.  107;  Ballou  t.  InbabitantB  of  Hop- 
kinton,  4  Gray,  328;  Proprietors  of  Mills  on 
Monatlquot  River  v.  Bralntree  Water-Supply 
Oo.,  149  Mass.  478,  21  N.  B.  7S1;  Sullivan  v. 
PWIUpfl,  110  Ind.  320,  11  N.  E.  300;  Story,  Eq. 
PI.  S  285;  10  Enc.  PI.  &  Prac.  906.  The  city 
of  Woonsocket  Is  properly  Joined  aa  a  re- 
spondent, since  an  Injunction  to  sought  against 
the  city. 

Inasmuch  as  the  Injury  complained  of  Is  & 
continuing  Injury,  to  redress  whldi  nomerons 
suits  would  have  to  he  brought  from  time  tp 
time,  we  think  the  complainants  are  entitled 
to  relief  by  InJuneUon,  to  prevent  a  multi- 
plicity of  suits. 

We  see  no  ground  for  the  application  of  the 
doctrine  of  laches.  Although  W  years  have 
elapsed  since  the  first  diversion  of  the  water, 
the  bill  alleges  that  the  complainants  have 
frequently  protested  to  the  defendants,  their 
servants  and  agents,  against  the  continued 
use  of  said  dams  and  pipes,  and  have  urged 
upon  them  to  abate  the  same,  and  the  nui- 
sance caused  by  their  continued  use,  so  as  to 
prevent  the  complainants  from  being  further 
Injured  thereby,  and  have  requested  the  de- 
fendants to  compensate  them  for  Injuries  suf- 
fered by  the  continued  use  of  said  dams  and 
pipes.  If  this  allegation  be  true,  there  has 
be«i  no  such  acquiescence  In  the  acts  of  the 
respondents  as  to  estop  the  complainant*  from 
obtaining  relief.   Demorrer  overruled. 


(H  R.  I.  4H} 

MOSBY  et  nx.  t.  GOFF  et  aL 

(Supreme  Oonrt  of  Rhode  Island.   Dec.  15, 
1809.) 

BALBS-OONDinONAL  BAUfB-RIGHT  TO  RB- 
TAKE  PROPBRTT— WAIVER. 

Where  a  chattel  is  sold  upoo  condition,  and 
It  Is  agreed  that  the  buyer  is  to  have  possea- 
sIoD,  and  pay  the  price  within  a  fixed  time,  if, 
after  the  price  becomes  due.  the  bnyer  is  allowed 
to  retain  possession,  and  the  seller  receives  part 
iiaymeot,  the  seller  waives  bis  right  to  retake  the 
chattel  without  first  demaodiog  the  som  remBio- 
iog  doe  under  the  contract. 

Action  by  Isaac  B.  Moaby  and  wife  against 
Ira,  N.  Goff  and  others.  Verdict  for  defend- 
ants, and  plalntiflB  petition  for  a  new  trtaL 
Granted. 

Snesman  &  Suesman,  for  plaintiffs.  Rob- 
ert W.  Burbank,  for  defendants. 

MATTESON,  C.  J.  Thto  is  an  action  of 
trespass  de  bonis  asportatis,  for  entering  the 
plaintiffs'  dwelling  house  and  taking  and  car- 
rying away  a  piano.  The  pleas  are  the  gen- 
eral issue  and  license.  The  plaintiff  Mrs. 
Mosby  on  or  about  March  27,  18S4,  purchased 
from  the  defendant  Ooff  a  piano  on  the  Install- 


ment plan.  The  value  placed  on  the  piano 
was  |7a,  and  payments  were  to  be  made  at 
the  rate  of  $1  per  week,  bo  that,  if  the  agree- 
ment bad  been  carried  out,  the  piano  would 
have  been  paid  for  at  the  end  of  7S  weeks,— 
on,  to  wit,  September  27,  1885.  During  the 
period  of  more  than  7  years  which  elapaed 
8ut>0equent  to  the  making  of  the  contract, 
however,  Mrs.  Mosby — on,  to  wit,  August  15. 
1891— had  paid  hut  ?38  on  account  of  the  price 
of  the  piano.  In  December  following,  the  de- 
fendant sent  bis  employee  to  the  plalntitTs' 
bouse,  and  took  away  Uie  piano,  whereupon 
this  suit  was  brought  In  the  common  pleas 
division  a  verdict  was  rendered  for  the  de- 
fendant, and  the  plaintiffs  have  brought  the 
case  before  us  for  review  on  their  petition  for 
a  new  trial,  alleging  tliat  the  verdict  Is 
against  the  law  and  the  evidence. 

The  plaintiffs  cMitend  that  the  transaction 
between  Mrs.  Moaby  and  the  defendant  hav- 
ing been  a  conditional  sale  of  the  piano,  and 
the  defendant  having  accepted  payments  on 
account  of  the  price  after  Uie  whole  contract 
price  had  become  due,  he  thereby  waived  his 
right  to  take  the  piano  without  first  demand- 
ing from  Mrs.  Mosby  the  whole  sum  remain- 
ing due  under  the  oonlract  These  conten- 
tions are  sustained  by  authority.  Falrbank 
V.  Phelps,  22  Pick.  B35;  Hutchlngs  v.  Mon- 
ger, 41  N.  Y.  1^;  O'Rourke  v.  Hadcofk.  114 
N.  Y.  541,  22  N.  m  33;  Taylor  v.  FInley,  48 
Vt.  78;  Carpet  Oo.  v.  Orosby  (Neb.)  77  N.  W. 
66S.  The  cases  proceed  on  the  principle  that 
where,  on  a  conditional  sale  of  a  chattel.  It 
Is  aicreed  that  the  vendee  is  to  have  posses- 
sion, and  pay  the  price  within  a  fixed  time, 
and,  after  the  purchase  money  has  become 
due  and  remains  unpaid,  the  vendee  ts  per- 
mitted to  retain  possession,  and  the  vendor 
receives  part  payment,  sucb  receipt  Is  an  as- 
sent of  the  vendor  to  delay,  a  waiver  of  any 
forfeiture,  and  a  recognition  of  the  right  of 
the  vendee  to  acquire  title  by  payment  of  the 
residue  of  the  purchase  money,  and  that  this 
right  continues  until  a  demand  for  such  pay- 
ment-by  the  vendor,  and  a  neglect  or  refusal 
of  the  vendee  to  comply  with  the  demand. 
This  being  the  rule,  it  follows,  the  time  with- 
in which  payment  for  the  piano  was  to  have 
been  made  having  elapsed,  and  the  defendant 
having  subsequently  accepted  payments  on 
account  of  the  price,  that  the  defendant  could 
not  lawfully  take  the  piano  until  he  had  flrat 
demanded  of  Mrs.  Mosby  the  balance  due, 
and  she  had  neglected  to  make  or  had  refused 
the  payment.  The  verdict  was  therefore 
against  the  evidence  on  this  point  Again, 
we  find  no  evidence  to  sustain  the  plea  of 
license,  or  anything  to  warrant  the  defend- 
ant's entrance  on  the  plaintiffs'  premises,  and 
the  defendant  must  therefore  be  regarded  as 
a  trespasser.  The  verdict  was  also  against 
the  evidence  on  this  ground.  New  trial  grant- 
ed, and  case  remitted  to  the  common  pleas 
division  for  further  proceedtngg. 
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(n  R.  I.  4«S) 

AIELLO  T.  MONTEGALOO  et  aL 
(Soimine  Court  of  Rhode  lalaod.   Dec.  18, 

OORPOBATIONB— CORPORATB  NAMB-WJUHO- 

1.  Since,  under  a  bill  alleging  that  complatn- 
ants  were  veil  known  in  a  certain  cftj  as  a  dab 
organized  in  part  for  tbe  giving  of  dnxaatic 
tertainments,  and  that  respondents'  wrongful  ap- 
ph>priation  of  the  society's  name  for  a  corpora- 
tion had  caused  and  would  cause  them  loss  and 
damage,  complainants  might  show  thdr  purpose 
to  contiaae  to  give,  dramatic  entertainments  for 
compensation,  and  that  tbe  taking  of  the  socie- 
ty's name  had  caused  them  pecuniary  losa,  and 
would  be  likely  to  do  so  in  the  future,  a  demarr^ 
that  the  bill  developed  no  equitable  cause  of  ac- 
tion, in  that  it  did  not  show  any  subatantia) 
monetary  damage,  was  Inauffldent 

2.  Gen.  Laws,  c.  176,  |  2,  cl.  2,  prorides  that 
a  corp<mition'B  artides  of  assodatioa  shall  ex- 
press its  name,  which  shall  not  be  in  use  by  any 
corporation  of  the  state.  HeU,'  that  such  stat- 
ute did  not  aathorlse  defendants  assuming  the 
name  of  an  unincorporated  sode^,  and  equity 
would  enjoin  it,  at  the  instance  of  the  sodety't 
members. 

S.  Whert  a  corporation  wrongfully  adopted  the 
name  of  an  unincorporated  sodety,  it  was  no  de- 
fense to  tbe  sode^'s  right  to  an  injunction  re- 
straining the  ose  of  such  name  that  its  iasoance 
would.  In  effect,  revoke  the  corporation's  ehai^ 
ter,  since  radi  injnnctlon  woold  not  affect  the 
coiporatlon's  right  to  enjoy  Iti  ftenchlaes  un- 
der a  different  name. 

BlU  by  Adamo  Alello  against  CoDBtantino 
Montecaloo  and  others  to  restrain  defendants 
from  using  the  name  of  an  nnlncorporated  so- 
ciety.  On  demurrer  to  the  bin.  Orerruled. 

James  A.  WlUIama,  for  complainants. 
James  J.  Nolan,  Jr.,  for  respondents, 

MATTESON,  G.  J.  The  first  gromid  of  de- 
murrer Is  that  the  bill  discloses  no  cause  for 
equltaUe  action,  because  equity  will  not  Inter- 
fere  except  In  cases  of  substantial  monetary 
damage  and  to  a  contlnnlng  business.  Tbe 
bill,  however,  sets  forth  that  the  complainants 
have,  since  January  8,  1889,  maintained  their 
organization  as  a  club  or  society,  for  the  pur- 
pose, In  part,  of  giving  dramatic  entertain- 
ments; that  they  have  advertised  themselves 
and  are  well  known  as  a  club  or  society  In  the 
city  of  Providence,  and  especially  among  the 
Italian  residents  of  that  city,  and  that  they 
have  from  time  to  time  given  dramatic  euter- 
talnments  In  the  city  of  Providence;  that  the 
action  of  tbe  respondents,  In  wrongfully  ap- 
propriating the  name  of  the  society,  has  caus- 
ed and  will  cause  great  loss  and  damage  to  tbe 
complainants.  We  think  that,  under  these 
allegations.  It  is  competent  for  the  complain- 
ants to  show  their  pur^se  to  continue  to  give 
dramatic  entertainments  from  time  to  time,  as 
It  Is  averred  they  have  done  in  the  past,  and 
to  derive  pecuniary  compensation'  from  such 
entertainments,  and  that  the  taking  of  their 
name  by  the  respondents  has  already  caused 
them  pecuniary  loss,  and  will  be  likely  to  do 
so  In  the  future. 

The  second  ground  of  demurrer  Is  that  tt^e 
bill  seeks  practically  to  revoke,  at  the  suit  of 
private  persons,  the  charter  given  the  respond- 


ents by  the  secretary  of  state,  which  can  only 
be  done  by  tbe  legislature  or  at  the  suit  of  the 
atate.  This  ground  Is  not  tenable.  Tbe  the- 
ory of  the  respondents  la  that,  under  Oen. 
Iaws  R.Lc.l76.{ll,d.%  which  provides 
that  the  written  articles  of  association  shall 
express  "the  name  by  which  It  shall  be  known, 
which  name  shall  not  then  be  In  use  by  any 
existing  corporation  of  the  state,"  they  had  the 
right  to  take  the  name  of  the  complainants' 
society,  and  that  consequently  they  cannot  be 
deprived  of  the  right  to  use  the  name  except 
by  the  legislature  or  at  the  snlt  of  the  state. 
We  do  not  think  fliat  this  provision  Justified 
the  respondents  In  assuming  the  name  of  the 
complainants*  sodety,  although  It  was  not  a 
corporation,  and  we  think  that.  In  assuming  It, 
they  lUd  so  at  their  peril,  and  thereby  exposed 
themselves  to  salt,  and  the  llabOlty  to  be  en* 
Joined,  upon  Its  appearing  that  they  have  vio- 
lated the  property  rii^ts  of  others. 

The  argument  that  the  bill  Is  an  attempt  to 
revoke  the  charter  cannot  avail.  The  same 
argument  was  advanced  In  Armlngton  v. 
Palmer,  21  R  I.  42  Aa  308,  In  which  It 
was  held  that  mider  Oen.  laws  R.  I.  c  176, 
I  7,  tbe  corporation,  If  enjoined  from  the  use 
of  the  name  It  had  chosen,  might  still  exist 
and  enjoy  Ita  frantiblse,  except  In  the  wrongful 
use  of,  tbe  name  It  bad  chosen,  and  might 
dioose  another  name.  Demurrer  OTecrnled. 


(21  R.  I.  BOO) 

SHAW  V.  SILVBaSTBim. 

(Supreme  Court  of  RHode  Island.   Dec  22, 1899,1 

■XBCDTION—ARRKST— APPLICATION  POR  DIS- 
CUAHGB-DBNIAL-RBVIBW— RIGHT 
TO  TRIAL  BT  JURY. 

L.  Since  Pub.  Laws  1896,  c.  299,  amending 
Gen.  Laws,  c.  252,  |  11,  authorizing  tbe  dis- 
charge of  a  person  arrested  for  debt  on  his  ap- 
plication to  the  court  issoing  the  writ,  does  not 
provide  any  means  for  reviewing  the  court's  re- 
fusal to  discharge  a  person  so  arrested,  such  de- 
dsion  is  final. 

2.  Since  Pub.  Laws  1870.  c.  860,  authorising 
a  debtor's  arrest  on  an  affidavit  that  he  was 
about  to  d^rt  from  the  atate  without  leaving 
property  subject  to  attachment,  etc.,  was  not  in 
existence  at  the  time  of  tbe  adoption  of  Const, 
art.  1,  i  15,  providing  that  the  right  of  trial  by 
jniy  shall  remain  inviolate,  a  defendant  arrested 
on  an  affidavit  In  pnrsaanee  of  sudi  act  Is  not 
entitled  to  a  trial  by  Jury  of  tbe  matters  alleged 
therein  on  his  applicfttlon  to  be  disdtarged  from 
such  arrest,  as  authorized  by  Pub.  Laws  1896. 
c.  290,  as  amended  by  Gen.  Laws,  c.  252.  1 11. 

8.  Since  Ccmst  U.  S.  Amend.  6,  dedaring  that 
no  person  shall  be  deprived  of  life,  fiberty,  or 
property  without  due  process"  of  law,  does  not 
apply  to  state  Kovemments,  such  proriuon  does 
not  entitle  a  debtor  arrested  on  an  execution 
sealDBt  bis  person,  as  authorized  \rr  Pub.  Laws 
1896,  c.  290,  as  amended  by  Gen.  Laws,  e.  252, 
{  11,  to  a  trial  jury  of  the  issues  raised  bj 
the  aflSdavit  of  arrest. 

Action  by  Henry  Shaw  against  Aaron  BU- 
versteln.  Defendant's  application  for  a  dis- 
charge from  arrest  being  denied,  he  applies 
for  a  new  trial.  Denied. 

Patrick  H.  Mulholland,  for  plaintUC.  James 
A.  WUll&ms,  for  defendant. 
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B£A.TTESON,  C.  J.  The  only  question  pre- 
sented by  the  defendant's  petition  for  a  new 
trial  Is  whether  be  was  entitled  to  a  Jury  trial 
the  allegations  contained  in  the  affldarlt 
made  by  the  plaintiff,  and  annexed  to  the 
writ,  for  the  purpose  of  authorizing  the  Berv- 
ice  of  the  writ  arrest  of  the  defendant 
We  think  the  question  must  be  answered  in 
the  negative.  The  only  remedy  given  by  the 
statute  for  the  release  of  a  defendant  from 
arrest  In  such  a  case  is  that  contained  in  the 
proviso  to  the  third  clause  of  Pub.  Laws  B.  I. 
1S86,  c.  299,  amending  Gen.  Laws  R.  I.  c.  252, 
I  11,  as  follows:  "Provided,  that  whenever 
an  arrest  shall  be  made  in  accordance  with 
the  third  clause  of  this  section,  the  court  to 
which  the  writ  Is  made  returnable,  or  any 
Justice  th^of,  may  by  order,  upon  applica* 
tion  of  any  defendant  so  arrested,  and  for 
cause  shown,  upon  hearing  the  parties  therein, 
release  such  defendant  from  arrest  and  dis- 
charge the  ball  talien  thereon,  if  any."  The 
defendant,  having  made  his  application  to  the 
district  court  of  the  Sixth  Judicial  district,  to 
which  the  writ  was  returnable,  tor  discharge 
from  arrest,  and  his  application,  after  hearing, 
having  been  denied,  must,  in  the  absence  of 
any  means  for  reviewing  it  provided  by  the 
statute,  abide  by  that  decision. 

The  defendant  argues  that  he  Is  entitled  to 
a  Jury  trial  of  the  matters  set  up  In  the  affi- 
davit, under  the  constitution  of  Rhode  Island 
(article  1,  |  IC),  which  provides  that  the  right 
of  trial  by  Jury  shall  remain  inviolate.  It  Is 
clear,  however,  .that  this  provision  has  no  ai^ 
plication,  the  provision  tor  the  affidavit  not 
having  been  in  existence  at  the  time  of  the 
adoption  of  the  constitution.  As  the  older 
members  of  the  bar  are  aware,  prior  to  July  1, 
1870,  when  Pub.  Laws  R.  I.  c.  860,  of  March 
31,  1870,  abolishing  imprisonment  for  debt 
generally,  took  effect,  a  common  method  for 
the  service  of  writs  for  the  collection  of  debts 
was  by  arrest.  By  that  chapter  the  right  to 
arrest  for  debt,  when  the  cause  of  action  ac- 
crued subsequently  to  July  1,  1870,  was  re- 
stricted to  cases  In  which  the  plaintiff,  or  one 
of  tie  plaintiffs,  or  his  or  their  attorney, 
should  make  affidavit,  duly  certified  on  the 
writ,  that  the  defendant,  or  some  one  of  the 
defendants,  was  about  to  depart  from  the 
state  without  leaving  therein  real  or  personal 
estate  whereon  service  of  the  writ  might  be 
made  by  attachment  sufficient  to  satisfy  the 
damages  loJd  therein,  or  that  the  defendant, 
or  some  one  of  the  defendants,  had  committed 
fraud  in  contracting  the  debt  upon  which  the 
action  was  founded,  or  In  the  concealment  or 
wrongful  dlspoaltioa  of  his  property.  As  this 
provision  for  making  the  affidavit  was  not  in 
existence  at  the  adoption  of  the  constitution, 
the  provision  of  the  constitution  that  the  right 
of  trial  by  Jury  should  remain  Inviolate,  which 
preserved  the  right  in  cases  where  such  rl^ 
th^  existed,  cannot  ai^ty. 

The  defendant  also  referred  to  the  provision 
of  article  6  of  the  amendments  to  the  constitu- 
tion of  the  United  States^  that  no  person  "shall 


be  deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law."  But  this  appUea  on- 
ly to  the  government  of  the  United  States,  and 
not  to  the  state  governments.  In  re  liquors 
of  Fltzpatrlck,  16  R.  I.  60,  11  AtL  773.  New 
trial  denied,  and  case  remitted  to  the  conuuon 
pleas  division*  with  dlie^loa  to  enter  iodff- 
ment  on  the  renUct 


(21  R.  L  B03> 

BROWN  T.  DISTRICT  COUNCIL  OF  NAB- 
RAGANSETT. 

(Samme  Ooort  of  Rhode  Island.   Dec.  22, 
18000 

HKALTH-mnaANCB-AfiATBMBNT— APPSAIa. 

1.  Gen.  Laws,  e.  91,  1 1,  antboriidDi;  the  town 
oouncil  to  order  the  occopant  of  premises  to  re- 
move a  noisance  or  cause  of  si^ness  found  there- 
in, and  providing  for  fine  for  neglect  to  obey  the 
order,  contemplates  a  sammary  proceeding;  and 
such  order  is  not  appealable. 

2.  Gen.  Laws,  c.  248.  H  1.  4,  anthwiniis  an 
appeal  from  a  decree  of  a  town  eoondl,  han  no 
application  to  a  proceeding  tiie  town  covndl 
to  abate  a  nalsance. 

Proceeding  by  the  district  cotmcQ  of  Nar- 
ragansett  against  Peleg  Brown.  There  was 
an  appeal  by  defendant  from  a  decree  abating 
a  nuisance,  which  was  dismissed,  and  be  petl- 
tlons  for  a  new  trial.  Denied. 

Conley  &  Cronln,  for  appdliitt.  A.  B. 
Crafts,  for  appellees. 

TILLINGHAST,  J.  The  only  quesUon  rais- 
ed by  the  petition  for  new  trial  In  this  case 
is  whether  an  appeal  lies  from  the  order  of 
the  district  council  of  the  district  of  Narra- 
gansett,  sitting  as  a  board  of  health,  where- 
by certain  premises  in  said  district  were  de- 
clared to  be  a  nuisance,  which  was  ordered 
to  be  abated  In  the  manner  spedfled  in  aald 
vote.  It  is  pertinent  to  observe  tliat  said  dis- 
trict council  has  the  same  powers  as  town 
councils  In  the  several  towns  of  the  state. 
Pub.  Laws  R.  I.  c.  710,  passed  March  22, 
1888.  See  State  v.  District  of  Narraganaett, 
18  R.  I.  424,  16  Aa.  901,  3  L.  R.  A.  295. 

The  action  of  the  council  was  had  under 
and  by  virtue  of  Gml  Laws  E.  I.  c  91,  I  1. 
which  is  as  follows:  "The  town  coun<^  of 
any  town  may  order  the  owner  or  occupant 
of  any  premises  In  such  town  to  remove  at  his 
own  expense  any  nuisance,  source  ot  filth, 
filth,  or  cause  of  sickness,  found  thereon, 
within  twenty-four  hours,  or  such  other  time 
as  the  town  council  may  deem  reasonable,  aft- 
er the  service  of  the  notice  as  prescribed  In 
the  next  succeeding  section;  and  if  the  owner 
or  occupant  n^lects  so  to  do,  he  shall  be  fined 
not  exceeding  twenty  dollars  for  every  day 
during  which  he  knowingly  permits  such 
nuisance,  source  of  ffith,  ffith,  or  cause  of 
sickness,  to  remain  after  the  time  iH«scribed 
for  the  removal  thereof,  to  be  recovered  to 
and  for  the  use  of  the  town."  The  appelant, 
who  is  one  of  the  persons  ordiered  by  the  rote 
of  said  district  cooncll  to  atnte  the  nuisance  hi 
question,  took  an  appeal  from  said  ordei  to  th» 
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common  pleas  dlTldon.  where,  upon  motion 
ot  tbe  ^pellee.  It  was  dismissed  on  tbe  fro  and 
that  no  appeal  lies  from  socb  an  order.  The 
anwUant  excepted  to  the  mllng.  and  claims 
a  new  trial  on  the  gromid  that  It  was  erro- 
neone.  We  think  the  ruling  was  correct 
Neither  the  section  of  the  statute  under  which 
Uie  council  acted,  nor  any  other  section  of 
said  chapter,  prorldes  for  or  contemplates  an 
appeal  from  such  an  order.  The  proceeding 
la  eyldentl7  Intended  to  be  summary,  and.  In 
order  to  be  effectual.  It  necessarily  must  be 
so;  for,  to  permit  a  nuisance  to  exist  until 
an  appeal  could  be  tried,  together  with  such 
further  proceedings  In  connection  therewith 
as  might  be  had,  might  seriously  endanger 
the  health  and  lives  of  an  entire  community. 
Suppose  the  smallpox,  or  some  other  conta- 
gious cr  Infectious  distemper,  should  break 
out  In  any  house  or  family  In  a  town,  and 
the  town  cotmcll  should  order  the  Infected  per- 
sons to  be  confined  In  tbe  house,  or  be  re- 
moved to  tbe  bo^tal  provided  for  ftnch  cases. 
In  accordance  with  Gea  Laws  R.  I.  c.  94,  ii 
16,  17;  could  It  be  contended  for  a  moment 
that  an  appeal  would  He  from  such  an  order, 
and  that  the  party  against  whom  tbe  order 
ran  would  bare  the  right  to  a  Jury  trial,  with 
an  the  delays  Inddent  to  such  a  proceeding? 
The  mere  statemrait  of  such  a  contention 
shows  Its  utter  absurdity.  Almost  as  well 
might  one  claim  an  appeal  from  an  order  of 
the  fire  department  to  destroy  a  building  dur* 
Ing  a  fire.  In  order  to  prevent  the  spread  of 
a  conflagration  In  a  dty  or  thickly -settled 
community.  Prompt  and  vlgi^ous'  action  In 
cases  affecting  the  health  of  the  community 
la  frequently  of  tbe  rery  hiEbest  Importance; 
and  statutes  Intended  to  promote  the  health 
and  safety  thereof  should  be  so  construed,  If 
possible,  as  to  make  them  Immediately  ef- 
fective. "Tbe  matter  In  question,"  as  said 
by  this  court  In  Walsh  t.  Town  Council.  18 
R.  I.  88,  26  AtL  840,  "Is  one  connected  with 
tbe  Internal  police  and  administrative  govern- 
ment of  a  town,  over  which  the  general  as- 
sembly has  given  exclusive  Jurisdiction  to  tbe 
tovni  council."  Tbe  appellant  relies  on  Har* 
rtngton  v.  Board,  20  R.  I.  2S3,  88  Atl.  1. 
!nie  statute  under  which  the  proceeding  In 
that  case  was  had,  however,  applies  only  .to 
the  city  ot  Providence,  and  hence  has  no  bear- 
ing upon  this  case.  Appellant  also  dtes  Gen. 
Laws  R.  I.  c.  MS,  8S  1.  4.  These  sections  have 
no  application  to  a  proceeding  of  this  sort. 
See  Walsh  v.  Town  Council,  supra.  Petition 
for  new  trial  denied,  and  tiie  decree  entered 
biy  the  common  pleas  division  affirmed. 

(n  R.  X.  SOB) 

BUTTS  V.  UNION  R.  OO, 

CBopreme  Court  of  Rhode  Island.   De&  S7( 
1889.) 

NEW  TRIAL-MISCONDUCT  OF  JtTROR. 

Misconduct  of  a  juror  In  wagering  a  dgar 
as  to  what  the  verdict  would  be  Is  not  gronod  for 
a  new  trial,  where  the  case  was  not  a  close  one, 


and  it  did  not  appear  that  the  verdlet  was  not 
sustained  by  the  evidence. 

Action  by  £31a  M.  Batta  against  the  Unltm 
Railroad  Company.  Terdlct  tot  defendant, 
and  plaintiff  moves  for  a  new  trbO.  Denied. 

Hugh  J.  OarroU,  for  plalntifl.  David  8. 
Baker,  for  defendant. 

PER  CURIAM.  While  the  conduct  of  tbe 
Juror,  In  wagering  a  cigar  aa  to  what  the  ver^ 
diet  would  be,  was  highly  censurable,  and 
would  have  been  sufficient  to  subject  him  to 
punishment  if  it  had  been  broovht  seasonably 
to  tbe  attention  of  the  court,  still  the  plain- 
tiff has  not  shown  ua  by  tbe  testimony  that  the 
verdict  Is  not  fully  sustained  by  the  evidence.  ■ 
If  the  case  were  a  close  one  on  the  evidence, 
or  there  was  rmson  to  bidlere  that  tbe  zlj^ts 
of  the  plaintiff  had  been  Injuriously  aflerted. 
a  different  questiim  would  be  presented.  Pa€* 
ton  V.  ManafActuring  Ca,  11  B.  I.  188;  Kanl 
V.  Brown,  17  R.  I.  14.  20  AtL  10;  Clarke  t. 
Town  Council  of  South  Kingstown,  18  R.  I. 
288,  27  Atl.  886.  And  see  Garslde  t.  Wateb- 
Case  Co.,  17  R.  L  691,  24  Aa  470.  New  trial 
denied. 


KLOIZBAGH  T.  PATER80N  RY.  CO. 

(Supreme  Court  of  New  Jersey.  Nov.  13,  1809.) 

STBEBT  RAILWATS— NSaLIQENCB— INJURT— 
APPEAL.  AND  ERROR— APTIRMANCE. 

A  Jtidgment  for  plaiiitiff  will  not  be  reversed 
on  appeal,  where  there  was  evidence  from  which 
the  Jury  could  have  found  Oiat  bis  injury  was 
caused  by  defendant's  motorman  unnecessarily 
ringing  s  gone,  whereby  plaintiff's  horse  was 
frightened,  and  that  defendant  company  had  so 
laid  its  rails  as  to  be  an  onressanaUe  obstnie> 
tion  to  puUtc  travel,  and  there  was  no  error  of 
law  committed  at  tbe  trial. 

Brror  to  drenlt  ooort,  Fusale  ooonty. 

Action  by  Ghrletopher  Klotabach  against 
the  Pateraon  Railway '  Oompany.  From  a 
Judgment  In  favor  of  plaintiff,  defendant 
brings  error^  Affirmed. 

Argued  June  term,  1889,  before  the  OEUBF 
JUSTICE  and  VAN  8TCKEL,  GARRISON, 
and  LIPPINCOTT.  JJ. 

Eugene  Stevenson  and  John  B.  Humphreys, 
for  plaintiff  In  error.  Midiad  Dimn,  for  de- 
fendant In  error. 

VAN  SYCKEL,  J.  The  plaintiff  was  injure 
ed  by  being  thrown  from  his  wagon,  which 
was  upset  while  plaintiff  was  traveling  on 
the  highway.  In  tbe  first  place,  the  plaintiff 
charged  that  tbe  motorman  frightened  bis 
horse  by  unnecessarily  and  wrongfully  ring- 
ing tbe  gong  on  bis  car;  and,  In  the  second 
place,  that  the  railroad  company  had  laid  Its 
raUa  in  such  a  way  as  to  be  an  unreasonable 
obstmotion  to  public  travel,  and  that  tha%by 
the  plaintiff  was  Injured.  Tbe  case  was  tried 
before  the  jury  upon  these  allegations,  and 
there  was  evidence  upon  which  tbe  Jury  could 
find  In  both  respects  In  favor  of  the  plaintiff. 
These  iBsiies  were  anffldently  presented  by 
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the  pleadings,  and  tbe  evidence  was  lubmltted 
to  tbe  Jury  with  proper  inatractiona.  "niere 
was  no  error  In  law  In  the  trial  of  the  cause, 
and  tbe  judgment  should  be  affirmed. 


(64  N.  J.  I*. 

LONGSTRHTH  t.  KORB. 

(Bnpteme  Oonrt  of  New  Jeia^.  Not.  IS,  1890.) 

ACTION  ON  LOST  IN8TRU1UINT-6IDC0MDART 
BVIDENCB-RBAIr-BSTATB  AGBNT-^UTHOS- 

ITT— sTATtrra  of  prauds— question  for 

JURY. 

1.  When  an  action  is  brought  upoo  a  lost  writ- 
ing, on  the  trial  thereof  the  question  whether 
the  proof  of  loss  and  dUl^ent  search  for  such  lost 
writing  is  sufficient  to  admit  secondarj  erldence 
of  the  contents  is  for  the  trial  court  to  deter- 
mine; and  if  tbe  Iom  be  proved,  and  if  reason- 
able means  have  been  taken  for  diacoTery,  to  tbe 
satisfaction  of  the  court,  then  secondary  evi- 
dence of  the  contents  becomes  admissible. 
'  2.  A  letter  written  and  mailed  by  the  owner  of 
real  eatate  to  an  agent,  and  receiTed,  Is  auffldent 
authority  in  writing  to  maintain  recovery  there- 
Mi  for  the  commission  for  a  Bale  or  exchange  ef- 
fected by  such  agent,  if  tbe  letter  contains  the 
authority  to  ancb  agent  to  make  the  aale  or  ex- 
change, and  the  rate  of  commiBsion  therein  Is 
fixed  pursuant  to  the  tenth  section  of  an  act  en- 
titled "An  act  for  the  prevention  of  frauds  and 
perjuries"  (Gen.  St.  p.  1602). 

3.  Where  tbere  is  a  dispute  in  th«  evidence  re- 
lating to  that  subject,  or  from  the  evidence  an  in- 
ference or  concluaion  in  either  direction  can  be 
drawn,  the  qoestion  of  whether  any  such  letter 
was  ever  written,  mailed,  and  received,  or,  in  oth- 
er words,  whether  auch  authority  to  the  agent 
was  ever  in  existence,  is  one  for  the  jury.  So, 
too,  is  the  question  for  the  Jury  where,  nnder  sll 
the  evidence  and  circumstances,  different  conclu- 
■  sions  can  be  drawn  whether  the  ag«it  was  in- 
strumental In  making  the  -sale  and  exchange. 

(Syllabos  hy  the  Oonrt) 

Action  by  William  Longstreth  against 
Oharlea  Korb.  Jodgment  for  plaintlfC.  Role 
to  show  canae  why  new  trial  aboold  not  be 
granted.   Bule  dlacharged. 

Argued  June  term,  1898,  before  UAOIB,  O. 
J.,  and  VAN  8Y0EBL,  QARBISON.  and  LIP- 
PINCOTT,  JJ. 

Howard  Carrow,  for  plaintiff.  .  Thomas  B. 
French,  for  defendant 

UPPINCOTT,  J.  This  was  an  aeUon  to 
recover  2  per  cent  commission  on  tbe  sum  of 
(15,000,  tbe  consideration  of  an  exchange  of 
real  estate  which  the  plaintiff  avers  was  nego- 
tiated and  consummated  by  him  for  the  de- 
fendant The  declaration  avers  the  agree- 
ment in  writing,  and  the  loss  of  the  same, 
that  diligent  search  and  inquiry  for  it  had 
been  made,  and  sets  out  its  purport  Upon 
demand  being  made  by  tbe  defeudant  of  a 
copy  of  the  contract,  tbe  plaintiff  furnished  the 
following  copy  of  a  letter  alleged  to  have 
been  received  by  him:  "Mr.  William  Long- 
streth—Dear  Sir:  Indoaed  please  find  card 
with  diagram  of  grounds  around  the  Bobbins 
mansion.  I  baTe  been  to  see  Wood,  and  have 
been  unable  to  do  anything  with  him,  and  do 
not  care  to  have  anything  more  to  say  to  him. 
If  you  can  possibly  arrange  a  deal  with  him 
for  the  Bobbins  mansion  and  lot  as  per  in- 


closed card,  go  ahead,  and,  aa  X  hare  said  be- 
fore, use  every  effort  to  get  rid  of  the  prop- 
erty, either  for  cash  or  by  way  of  exchange 
for  other  property,  and  I  wIU  pay  you  your 
two  per  cent  commission  for'  your  serricea  on 
the  consideration  I  get,  whether  I  get  It  In 
cash  or  property.  Yours,  truly,  Charles 
Korb."  The  copy  of  the  envdope  fumlahed 
showed  that  it  was  postmarfced  "Phlla.  Pa. 
Sep.  8,  11:30  A.  M.  Sta.  P."  (United  States 
stamp),  directed  to  "Wm.  Longstreth,  Esq., 
Merchantrllle,  N.  J."  The  copy  of  the  card 
Inclosed  was  one  with  a  diagram  showing  sit- 
uation and  dimensions  of  tbe  property.  Tbere 
Is  no  dispute  but  that  the  property  in  ques- 
tion was  exchanged  for  other  property,  and 
that  the  consideration  of  the  exchange  waa 
the  sum  of  f 16.000.  The  Terdlct  of  the  jury 
was  for  the  2  per  cent  commission  on  this 
sum.  The  defenses  were  that  the  plaintiff 
was  In  no  wise  Itistnimental  in  exchanging  the 
properties,  and  that  there  was  no  agreement 
in  writing,' as  required  by  the  statute. 

The  statute  (Gen.  St  p.  1602,  |  10)  pro- 
vides "that  no  broker  or  real  eatate  agent 
selling  or  exchanging  land  for  or  on  account 
of  the  owner,  shall  be  entitled  to  any  com- 
mission for  the  sale  or  exchange  of -any  real 
estate  unless  the  authority  for  selling  or  ex- 
dianglng  such  land  Is  In  writing  signed  by  the 
owner  or  his  authorised  agent  and  the  rate  of 
comndssion  on  the  dollar  shall  hare  been 
stated  in  such  authority."  It  Is  conceded 
that  If  the  defendant  wrote  this  letter,  mail- 
ed the  same,  and  it  was  received  by  the  plain 
tiff.  It  constituted  the  authority  In  writing  re- 
quired by  the  statute,  and,  if  the  exchange 
was  negotiated  by  the  plaintiff,  he  would  be 
entitled  to  recover  the  commission  therein 
named.  Upon  an  examination  of  the  evidence 
it  Is  clear  that  tbe  question— which  was  one 
entirely  of  fact— whether  the  plaintiff  nego- 
nated  the  sale  or  exchange  was  properly  sub- 
mitted to  the  jury.  The  court  could  not  upon 
the  CTldence,  direct  a  verdict  for  the  defend- 
ant Besides  the  evidence  of  the  plaintiff  and 
tbe  evidence  of  the  purchaser,  other  corrobo- 
rating facta  and  circumstances  exist  from 
which  the  jury  could  very  reasonably  con- 
clude that  the  plaintiff  waa  the  sole  cause  of 
tbe  sale  or  exchange,  and  under  all  the  facts 
of  the  case  It  was  for  the  jury  to  detennbie 
whetha  the  plaintiff  had  established  by  a  pre- 
ponderance of  the  evidence  that  he  made  tbe 
sale  and  exchange.  The  jury  was  told  by  the 
court  that  this  must  be  established  by  a  pre- 
ponderance of  proof,  and  the  jury  so  found, 
and  there  appears  no  reason  why  this  verdict 
should  be  disturbed  on  this  ground.  The 
chaise  of  the  court  to  the  jury  is  In  no  respect 
complained  against. 

The  contention  between  the  parties  arises 
oTer  the  question  whether  any  such  written 
authority  aa  claimed  by  the  plaintiff  waa  ever 
given  by  the  defendant  The  first  claim  In 
this  respect  Is  that  the  evidence  of  the  loss  of 
the  letter  and  diligent  Inquiry  In  good  faith 
to  find  it  was  Insufficient  to  admit  secondary 
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erldence  of  Its  contenta.  The  rale  to  justify 
the  admission  of  secoodaiy  evidence  of  the 
contents  of  a  paper  on  an  allegation  of  the  loss 
or  destruction  of  the  original,  as  a  general  rule. 
Is  that  the  party  Is  expected  to  show  that  he 
has  in  good  faith  exhausted  In  a  reasooable 
degree  all  sources  of  information  and  means 
of  dlscoTery.  which  the  nature  of  the  case 
wonld  naturally  suggest,  and  which  were  ac- 
cessible to  bim.  Johnson  t.  Amwlne,  42  N. 
J.  Law,  461.  The  plaintiff  testified:  That 
he  received  a  letter  by  malt,  which  contained 
an  authority  to  him  to  sell  or  exchange  the 
property.  That  he  received  the  letter  In  tbe 
early  part  of  September,  1895.  That  tbe  let- 
ter contained  a  card,  wbtcb  he  produces,  giv- 
ing the  dimensions  of  the  property.  He  also 
produces  the  envelope,  directed  in  tbe  hand- 
writing of  the  d^endant  Tbat  the  letter  was 
taken  from  the  envelope,  and  laid  upon  his 
desk  In  bis  office.  That  he  had  occasion  to 
refer  to  It  several  times,  and  read  It  several 
times,  and  tbat  It  lay  upon  the  desk  quite  i 
time.  Tbat  when  a  dispute  came  up  be- 
tween  tbe  plaintiff  and  defendant,  be  looked 
for  It,  and  could  not  find  It  there.  He  then 
made  a  search  for  It  through  bis  desk,  and 
through  other  desks  In  his  office.  He  search- 
ed for  It  through  his  pockets,  and  made  a  thor- 
ough search  at  h^s  home,  and  everywhere  he 
could  think  that  It  might  possibly  be  laid, 
and  also  offered  a  reward  for  it.  He  was 
scarcely  cross-exajnined  upon  the  diligence  of 
the  search  made.  The  trial  court,  after  this 
evidence,  admitted  secondary  proof  of  the  con- 
tents of  tbe  letter.  The  question  of  the  suffi- 
ciency of  tbe  evidence  of  loss  and  diligent 
search  was  for  the  court,  and  this  determina- 
tion cannot  be  disturbed  on  this  rule,  unless 
It  clearly  appears  that  tbe  court  below  was  in 
error;  and,  applying  this  mle  of  law  to  the 
facts,  It  would  sppear  tbat  the  proof  of  loss 
and  of  diligent  search  was  such  as  was  rea- 
sonable, considering  the  character  of  tbe  writ- 
ing and  the  circumstances  of  the  case.  John- 
son V.  Amwlne.  supra.  The  paper  or  docu- 
ment may  be  said  to  be  lost  In  respect  to  tbe 
admission  of  secondary  evidence  when  It  Is 
actually  lost  or  destroyed.  This  must  be  sup- 
plemented with  proof  of  dtllj^ent  search.  And 
as  to  both  elements  of  proof  In  respect  to 
secondary  evidence  It  Is  not  necessary  that 
proof  of  loss  or  the  results  of  the  search  are 
beyond  tbe  posslblU^  of  mistake,  but  only  to 
a  moral  certainty.  Reasonable  proof,  stronger 
or  weaker,  according  to  all  tbe  circumstances 
of  tbe  case,  seems  to  be  all  that  Is  required. 
Tbe  party  is  expected  to  show  tbat  he  has  In 
good  faith,  with  reasonable  diligence,  exhaust- 
ed in  his  search  all  sources  of  Information  and 
means  of  discovery  which  the  nature  of  tbe 
case  would  naturally  suggest,  and  which  were 
accessible  to  bIm.  2  Beat,  Bv.  (Morgan's  Bd.) 
i  4S2,  and  note.  The  question  of  tbe  suffi- 
ciency of  tbe  proof  of  tbe  loss  and  the  dili- 
gence of  the  search  for  it  Is  for  tbe  court,  and 
Is  one  of  some  nicety  of  decision.  The  facts 
found  are  exclusively  for  the  trial  court,  and 


the  holding,  as  matter  of  law,  cannot  bo  set 
aside  unless  It  clearly  appear  tbat  It  was  er- 
ror, Tbe  conclusion  reached  Is  that  tbe  proof 
of  loss  of  and  diligent  search  for  this  letter 
was  such  as  was  reasonable,  considering  the 
character  of  tbe  writing  and  the  circumstances 
of  tbe  case,  and  that  tbe  secondary  proof  of  Its 
contents  was  properly  admitted. 

The  existence  of  the  letter  was  disputed  by 
the  defendant  and  tbe  evidence  offered  In  his 
behalf,  but  this  only  raised  questions  for  the 
Jury  to  determine,  and  the  facts  were  properly 
submitted  to  them,  and  tbe  verdict  cannot  In 
any  wise  be  attacked  on  the  ground  that  It 
was  contrary  to,  or  against  tbe  weight  of,  the 
evidence.  The  rule  to  show  cause  must  be 
dlacbarged,  with  costs. 


(tt  N.  J.  BSD 

BROWN  et  al.  v.  RBDDT. 

(Ooort  of  Errori  and  Appeals  of  New  Jersey. 

Not.  20,  1899.) 

INaTRtTCnONS-AHBiatllTY— OBJECTION  AT 
TRIAL-REVIEW. 

The  court  charged  that  the  irfalntifl,  who 
was  not  an  attorney  at  law  of  this  state,  could 
not  recover  for  taxed  costs,  or  for  any  services 
that  iohered  in  the  office  of  attorney.  Later  In 
the  charge,  with  renieet  to  certain  exhibits,  the 
ury  was  told  that,  if  an  account  bad  been  ad- 
usted  so  that  a  promise  to  pay  on  tbe  part  of 
tbe  defendautB  might  be  foand,  tbe  plaintiff 
would  be  entitled  to  rely  on  that  promise.  There 
were  services  and  questions  of  amount  to  which 
this  langoage  correctly  applied.  Hdd,  that  the 
express  charge  of  the  law  of  the  case  as  to  tax- 
ed coats  and  services  as  an  attorney  was  not 
withdrawn  or  superseded  by  the  general  expres- 
sion of  the  latter  clause,  and  that,  the  court's 
attention  not  having  been  called  to  tbe  possiUe 
ambiguity,  the  iudgment  will  not  be  distorbed. 
(Syllabus  by  the  Court) 

Error  to  snpreme  court 

Action  by  William  C  Beddy  against  Mar- 
cos A.  Brown  and  others.  From  a  Jadgmrat 
for  plaintiff,  defendants  bring  error.  Af- 
firmed. 

E.  Cutter,  for  plaintiff  In  error.  Colle  & 
Swayze,  for  defmdaats  In  error. 

GARRISON,  J.  This  action  is  brought  to 
recover  for  services  rendered  in  litigation  and 
otherwise,  both  In  New  York  and  In  New  Jer- 
sey. Tbe  plaintiff  Is  a  lawyer  practicing  In 
New  York,  and  Is  not  an  attorney  or  counselor 
In  New  Jersey.  Tbe  nature  of  tbe  testimony 
led  the  trial  court  to  charge  the  Jury  as  to  the 
law  of  New  Vork  and  of  New  Jersey  with  re- 
spect to  the  right  of  a  counselor  to  recover 
for  ^is  services,  and  of  an  attorn^  of  this 
state  for  his.  The  jury  were  also  correctly 
informed  as  to  tbe  rule  with  regard  to  taxed 
costs,— to  all  of  which  no  exception  was  taken. 
There  being  some  contention  as  to  tbe 
amounts  charged  and  as  to  the  sums  paid  on 
account  the  Judge,  at  the  close  of  his  charge, 
referred  to  certain  statements  Id  writing, 
which  were  exhibits  In  the  cause,  and  said: 
"Well,  you  have  all  these  accounts.  If  the 
account  has  been  adjusted,  so  that  jou  may 
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find  a  promise  to  par  on  the  part  of  these  de- 
fendants, why,  the  plaintiff  would  be  entitled 
to  rely  on  that  promise."  To  this  language  an 
exception  was  sealed  for  the  defendants,  who 
now  rely  solely  upon  It  for  a  rerersal  of  the 
judgment  against  them. 

If  this  paragraph  were  the  whole  of  the 
charge,  there  would  be  something  In  the  criti- 
cism now  -made,  viz.  that  the  plaintiff  was 
permitted  to  recover  for  taxed  costs  If  the  de- 
fendants had  adjusted  the  amount,  and  prom- 
ised to  pay  It  The  Jury,  however,  had  Just 
been  expressly  told  that,  "with  regard  to  taxed 
costs,  or  to  serrlces  rendered  by  the  plain- 
tiff in  this  stat^,  which  are  such  as  Inhere  In 
the  office  of  attorney,  the  plaintiff  Is  debarred 
from  recovery." 

There  Is  nothing  In  the  language  of  the  bill 
of  exceptions  to  Indicate  the  withdrawal  of 
this  plain  statement  of  the  law  of  the  case, 
nor  was  the  court's  attention  called  to  any 
such  possible  ambiguity  as  la  now  urged. 
These  were  services  to  which  this  language 
correctly  applied.  We  must  assume,  there- 
fore, that  the  Jury  tooft  the  whole  charge,  and 
found  no  verdict  for  services  for  which  the 
plaintiff  was  debarred  from  a  recovery. 

Under  the  bill  of  exceptions  the  assigimieQt 
appears  to  be  devoid  of  merit  The  Judgment 
of  the  supreme  court  is  affirmed, 

(64  N.  J.  L.  S9) 

GOSOBOTB  et  al.  t.  PROTIDBNT  INSnTD- 

TION  FOB  SAYINQS  IN  JBRSBY  OITY. 
(Supreme  Oonrt  of  Mew  Jersey.  Nor.  IS,  1890.) 

SAVINGS  BANK— DBPOSIT— FATUBKT  TO 
BTRAItQBR. 

Money  was  deposited  in  the  Baviags  iostitn- 
tlon  subject  to  the  followiiv  by-law:  ^'Dqiosits 
and  divKtends  shall  be  drawn  out  only  by  the 
depositors  in  person,  or  by  their  written  order,  or 
by  some  person  legally  authorized,  aud  only  up- 
on production  of  deiiositor's  book,  that  such  pay- 
ments may  be  entered  therein,  and  all  payments 
to  persons  who  present  the  depoedt  book  shall 
be  valid  paymentB  to  discharge  tae  bank  and  its 
officers,"  Held  that,  by  the  terms  of  this  by- 
law, only  three  classes  of  persons  could  lawfully 
draw  a  depositor's  money,  aod  dischai^  the 
bank  from  farther  liability:  (1)  The  depoutor, 
on  presentation  of  the  Ixmk;  (2)  a  person  pre- 
senting the  Iwok  with  the  written  order  of  the 
depo^tor  to  draw  the  money;  (S)  any  person 
lawfully  anthorized  to  receive  the  money  on 
presentation  of  the  book.  Payment  to  a  atran* 
ger,  who  presented  the  book  without  the  knowl- 
edge or  authority  of  the  d^Msltor,  did  not  dis- 
charge the  bank. 
(Syllnbus  by  the  Court.) 

Error  to  circuit  court  Hudson  county. 

Action  by  Mary  and  Catharine  Cosgrove 
against  the  Provident  Institution  for  Saylnffs 
In  Jersey  City.  Judgment  for  plaintiffs,  and 
defendant  brings  error.  Affirmed. 

Argued  June  term,  1899,  before  MAOIE, 
C.  J.,  and  VAN  SYCKEL,  GARRISON,  and 
LIPPINCOTT,  JJ. 

Chas.  H.  Hartshome,  for  plaintiff  in  txaa. 
Unn  &  Speer,  for  defendants  in  error. 

VAN  SYCKEL,  J.  The  plaintiffs  recovered 
a  Judgment  in  the  court  below  for  money 


deposited  by  them  In  the  defendant  savings 
institution.  The  defense  was  that  the  bank 
paid  the  money  due  to  plaintiffs  to  a  woman 
who  presented  the  plaintiffs*  tiank  book,  rep- 
resented  herself  to  be  one  of  the  plaintiffs, 
and  demanded  payment;  that  the  bank  offi- 
cers used  due  care  to  identify  the  payee,  and 
at  the  time  of  payment  believed  her  to  be 
one  of  the  payees.  She  drew  the  money  with- 
out the  knowledge  of  the  payees,  and  unlaw- 
fully appropriated  it  to  her  own  use.  To  sup- 
port the  defense,  the  bank  relies  on  a  by-law 
which  It  had  adopted,  and  which  was  printed 
in  the  bank  book  given  to  the  plaintiffs  when 
they  opmed  the  account  This  Is  the  by-law: 
"Deposits  and  dividends  shall  be  drawn  out 
cmly  by  the  depositors  In  penon,  or  by  their 
written  order,  or  by  some  person  legally  au- 
thorized, and  only  upon  production  of  the  de- 
positor's book,  tiutt  such  payments  may  be 
entered  therein,  and  all  payments  to  persons 
who  preset  the  deposit  book  shall  be  valid 
payments  to  discharge  the  bank  and  Its  offi- 
cers." In  Smith  v.  Bank.  101  N.  Y.  60,  4  N. 
E.  123,  the  pass  book  of  the  depositor  con- 
tained the  following  printed  by-law:  "All 
paym^ts  made  by  the  bank  upon  the  presen- 
tation of  the  pass  book,  and  duly  entered 
therein,  will  be  regarded  as  t>ln^ng  up<Hi  the 
depositor.  Money  may  also  be  drawn  upon 
the  written  order  of  the  depositor  or  his  at- 
torney, when  accompanied  by  the  pass  book." 
The  New  York  court  unanlmoualy  held,  in  an 
opinion  delivered  by  Roger,  O.  J.,  that  tlie 
by-law  contemplated  but  two  modes  of  paj- 
ment, — one  to  the  depositor  personally,  the 
other  upon  his  written  order,  both  requiring 
the  presentatloQ  of  the  pass  book  as  the  cun- 
dltlon  thereof;  and  that  It  did  not  auttaorisse 
or  protect  the  bank  In  a  payment  to  a  stran- 
ger whose  only  evldaice  of  authority  to  re- 
c^ve  It  was  the  possession  of  the  pass  book. 
The  court  distinguished  the  cases  of  Schoen- 
wald  T.  Bank,  &7  N.  Y.  418,  and  Allen  t.  Bank, 
69  N.  Y.  314,  where  the  by-law  clearly  anOior- 
ized  payment  to  any  one  who  presented  the 
book,  requiring  only  due  care  on  the  part  of 
the  bonk  to  prevent  fraud.  In  Gulick  v.  Gro- 
ver,  33  N.  J.  Law,  470,  the  court  said  that 
"language,  however  general  in  its  form,  when 
used  In  connection  with  a  particular  subject- 
tnatter,  will  be  presumed  to  be  used  in  subor- 
dination to  that  matter,  and  therefore  is  to 
be  construed  and  limited  accordingly."  A 
like  view  was  expressed  In  Bartlett  v.  City 
of  Trenton,  88  N.  J.  Law,  68.  as  follows: 
**When  the  Intention  of  the  lawgiver,  which 
Is  to  be  sought  after  In  the  Interpretation  of 
a  statute.  Is  speciflcaUy  declared  in  a  prior 
section  as  to  a  particular  matter,  it  must  pre- 
vaU  over  a  subsequent  clause  Jn  general  terma, 
which  might  by  construction  conflict  with  It. 
The  legislature  must  be  presumed  to  have  in- 
tended what  ft  expressly  stated,  rather  than 
what  might  be  inferred  from  the  use  of  g&a- 
eral  terms."  The  rights  of  the  litigants  in 
the  case  under  review  are  to  be  determin- 
ed in  accordance  with  these  veU-established 
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rales  for  tte  conatractlon  of  tbe  langnage 

adtqited  bjr  the  pertlea  In  tbe  by-law.  By 
fbe  terms  of  the  by-law,  three  classei  at  per- 
sons may  lawfully  draw  the  money,  and  dlft* 
diarie  tbe  bank  from  fnrtber  liability:  (1) 
Tbe  depositor,  on  preeentatlon  of  the  bocAc; 
(2)  by  a  person  presenting  tbe  book  wltti  tin 
written  order  of  tbe  dqjKisltor  to  draw  the 
money;  (S)  by  some  person  legally  author- 
ised to  receive  tbe  mon^,  upon  iMreaentatlos 
of  tbe  book.  An  executor  or  administrator 
of  a  deceased  depositor  Is  Inchided  In  the  third 
Glass.  The  last  clause  of  tbe  by-law,  that  "all 
payments  to  persona  who  present  tbe  deposit 
book  shall  be  valid  payments  to  dlsdiarge  the 
bank  and  Its  officers,"  means  payments  to  such 
persons  as  are  legally  entitled  to  receive  pay- 
ment  under  the  condltlous  prevlondy  specified 
in  the  by-law,  that  Is,  one  of  the  three  dasses 
above  named.  If  payment  to  any  one  who  pre- 
sented the  bank  book  was  to  be  a  good  pay- 
ment the  previous  part  of  ttie  by-law,  express- 
ly stating  upon  what  terms  the  tnnk  may  1w 
discharged,  would  be  given  no  effect  whatev- 
er. The  general  language  must  be  held  to 
have  been  used  In  subordination  and  subject 
to  tiiat  part  of  tbe  by-law  expressly  ivovldlng 
for  payments  which  shall  be  a  legal  dlsdiarge 
to  the  bank.  The  judgment  below  should  be 
affirmed. 

(M  N.  J.  L.  US) 

MOBKIS  ft  B.  K.  00.  et  al.  r.  MAYOB,  BTa, 

OF  JERSEY  CITY. 
(Sapreme  Coort  of  New  Jeney.   Nov.  18,  1809.) 

IIUNICIPAL  CORPORATIONS  —  STREET  IM- 
PROVEMENT—RAIIjRO  AD'S  RIGHT 
OP  WAT— ASSESSMENT. 
Where  a  railroad  purchased  laad  for  rail- 
road mirposes,  tbroURh  which  It  constmcted  a 
tannel,  which  It  was  sitbsequcotly  authorized  to 
make  an  open  cat,  end  it  did  not  appear  that 
the  railroad  had  adopted,  or  was  about  to  exe- 
eote,  any  acheme  for  opening  the  tunnel  up- 
wards, and  the  land  above  the  tunnel,  and  part- 
ly within  ita  right  of  way,  was  not  used  for  rail- 
road purposes,  except  that  a  ventUatins  shaft 
was  sank  thereon  within  the  right  of  war,  and 
the  shant7  of  an  employ^  who  watcbed  the  same 
was  erected  on  a  lot  outside  thereof,  and  houaes 
could  be  erected  on  the  property,  which  was  not 
essential  to  tbe  exercise  of  the  railroad's  func- 
tions in  its  present  condition,  a  street  assessment 
for  street  huprovement,  benefiting  such  property, 
was  vaiid. 

Certiorari  to  review  a  street  assessment 
tiie  mayor  and  aldermen  of  Jersey  City 
BCRbiBt  the  Morris  ft  Essex  Railroad  Company, 
owners,  and  Delaware,  Laeloiwauna  ft  West- 
ern Railroad  Company,  lessees.  Assessment 
affirmed. 

Argued  June  term,  1899,  before  DBPUB, 
LUDLOW,  and  GUMMERB,  JJ. 

Vlavel  McOee.  for  prosecutors.  Allan  L. 
McDermott,  for  defendants. 

DEPUE;  J.  The  assessment  for.  benefits 
arises  fn>m  tbe  Improvement  of  Beacon  ave- 
nue from  Summit  avenue  to  the  Boulevard, 
In  Jersey  City.  It  was  laid  upon  lots  Nob.  S, 
4»  6, 4, 7, 8,  and  9,  In  block  Na  Ml.  LoteNoa. 


4,Q.flL7,ana8  axeparUy wtthlB-wHatlaaaM 
the  "rig^t  of  way**  of  the  prosecn^nrs;  Nos.  S 
and  9  are  not  withhi  the  "right  of  way,"  The 
premises  are  lands  mainly  on  the  surfiice 
above  tba  tunnd  ttf  the  prosecntors  tbiongh 
Bergen  HllL  They  were  punAased  by  tbe 
Uorrls  ft  Essex  Railroad  Company  tta  tiie  pur- 
pose of  enablbig  that  company  to  construct  Its 
tunneL  By  a  supplement  to  Its  charter  at 
18B7,  the  company  was  empowered  to  extend 
Its  raOnrnd  from  Newark  to  the  Hudson  river. 
This  act  required  the  company,  in  extending 
Its  road,  to  pass  through  Bergen  Hill  by  means 
of  a  tuimel,  and  not  an  open  cut  B7  a  supple- 
ment passed  In  1871,  the  company  was  author* 
Ized  to  carry  Its  Boonton  Branch  throui^  Beis 
gen  Hill  by  means  of  an  open  cut  or  tnimel. 
The  tunnel  'was  constmcted  many  years  ago. 
No  work  has  been  done  or  plan  projected  for 
changing  the  tunnel  Into  an  open  cot  The 
arch  of  the  tunnel  Is  in  some  i^cen  90  feet 
bdow  the  surface  of  tbe  ground,  and  In  some 
places  less.  The  hmds  are  not  used  at  all  in 
connection  with  the  tunnel  for  any  purpose, 
except  that  there  Is  a  shaft  from  the  tunnel  for 
ventilation  on  parcel  No.  4;  nor  are  there  any 
structure  on  any  of  these  lots,  except  a 
shanty  on  lot  No.  9,  occupied  by  an  employs 
of  the  prosecnton,  to  prevent  boys  throw- 
ing stones  in  the  shaft  Elsewhere  there 
are  many  buildings  on  the  prosecutors^  lands 
over  Its  tunnel  in  Josey  City,— on  Waverly 
street  Palisade  avenn^  Prospect  avenue,  and 
Oakland  avenue,— and  there  Is  evidence  tend- 
ing to  show  that  It  was  practicable  to  erect 
houses  on  tbe  pn^erty  In  question,  tbe  same  as 
elsewhere  over  the  tunnel.  Hie  contention  Is 
that  these  lands  were  obtained  to  enable,  the 
company  to  construct  Its  tunnel,  and  that  they 
are  held  by  the  company  with  a  view  of  en- 
abling It  In  the  future  to  make  an  open  cut 
through  Bergen  HllL  They  are  not  lands 
which  are  essential  to  the  exercise  of  the  cor- 
porate franchises  of  fb4  prosecutors,  as  the 
railroad  Is  now  constmcted  and  operated, 
within  the  decision  of  Morris  ft  E.  R.  Co.  v. 
Jersey  City.  86  N.  J.  Law.  66.  Nor  are  they 
witliln  projected  plans  for  a  change  In  the 
tunnel,  In  accordance  with  a  scheme  of  Im- 
provement in  fieri,  which  the  prosecutors  are 
at  this  time  actively  engaged  In  executing, 
within  tbe  decision  of  Railroad  Co.  v.  Haight 
36  K.  J.  Law.  40-4S.  They  are  buds  lying  va- 
cant not  at  this  time  necessary  for  the  com- 
pany's railroad,  but  are  held  as  a  matter  of 
convenience  to  tbe  company,  which  the  com- 
pany, In  tbe  exigencies  of  its  legitimate  busi- 
ness, may  at  some  future  time  require  for 
opening  its  tunnel,— a  condition  which  is  held 
to  be  decisive  on  the  question  of  the  com- 
pany's llablll^  to  general  taxation.  State  v. 
Collector  of  Newark,  25  N.  J.  Law,  315,  816, 
26  N.  J.  Law,  519.  That  prlodple  applies  in 
this  case.  In  this  respect  the  case  Is  distin- 
guished from  Morris  ft  B.  R.  Co.  v.  Jersey 
City.  86  N.  J.  Law,  66.  and  New  Jersey  R.  ft 
T.  Ca  T.  City  of  EUsabeth,  87  N.  J.  Law,  890. 
It  It  quite  dear  that  ttess  lands  are  not  so  ta^ 
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revocably  aiipr(q;»tiated  to  the  use  of  the  pros- 
ecntora  In  the  operation  of  their  lallroaa  that 
they  might  not  be  applied  to  other  uses  or  sold. 
The  theory  on  whldi  the  prosecuton  seelc  to 
be  rdiered  of  these  assessments  Is  that  the 
land  was  booght  for  railroad  pnrposea,  and  in 
the  future  may  be  required  for  audi  purposes. 
In  the  absence  of  proof  that  the  project  of 
opening  thla  tunnel  upwards  la  within  a 
scheme  of  Improvement  adopted  and  about  to 
be  executed,  the  company  wUl  not  be  relieved 
from  these  asaessments  on  that  ground.  On 
the  other  hand,  the  testimony  produced  on  the 
part  of  the  Is  to  the  effect  that  these  lands, 
In  th^  present  condition,  are  benefited  hy  this 
ImproTement  In  the  amount  of  the  assess- 
ments. The  aasessmenta  abonld  be  affirmed. 


(«4  N.  J.  I.,  in) 

M0RBI8  ARB.  CO.  t.  MAYOR,  ETC.,  OF 
JBRSEY  CITY. 

(Sapreme  Court  of  New  Jersey.  Not.  18,  1890.) 

HUNIOIPAL  CORPORATIONS  —  STREBTT  IM- 
PBOVBMBNT— ASSESSMENT. 

Clt7  lots  owned  by  a  railroad  outside  its 
right  of  war,  and  not  neceBsary  for  the  eajor- 
meat  of  its  fraQcbises,  are  liable  to  assessment 
for  street  improTement.  though  such  lots  were 
purchased  for  an  enlargement  of  the  railroad's 
yards,  as  might  become  necesaary  at  some  future 
time. 

Certiorari  to  set  aside  an  asseaiment  by  the 
mayot  and  aldermen  of  Jersey  City  against 
the  Morris  &  Essex  Railroad  Company  fw 
benefits  imposed  on  Ita  lauds.  Affirmed. 

Argued  Jud6  term,  1800,  before  DEPUB, 
OUMMS^,  and  LUDLOW.  JJ. 

Flavel  McGtee,  for  prosecutors.  Allan  L. 
McDennott,  for  defendants. 

PER  CURIAM.  The  object  sought  to  be  ac- 
complished by  the  prosecutors  In  this  pro- 
ceeding l0  the  settlnf  aside  of  an  assessment 
for  benefits  imposed  upon  certain  of  their 
lands  lying  within  the  municipally  of  Jersey 
City.  These  lands  consist  of  four  city  lots, 
lying  together,  and  were  acquired  by  the  cwn- 
pany,  aa  appears  from  tlie  iwoofs  before  us, 
with  the  Intention  of  using  them,  some  time 
in  the  future,  for  the  purpose  of  enlarging 
tbeir  yard.  Whether  sn(di  Intention  will  ever 
be  carried  into  effect  seems  somewhat  prohle- 
matlcaL  The  lands  were,  apparently,  acquir- 
ed by  the  company  a  considerable  time  ago, 
but  as  yet  no  atep  has  been  taken  by  it  look- 
ing to  their  subjection  to  railroad  usee.  They 
are  not  within  the  present  or  proposed  lines  of 
the  company's  right  of  way,  nor  are  they  at 
all  necessary  for  the  enjoyment  of  Its  fran- 
chises. They  are  simply  held  as  a  matter  of 
conveolence,  so  that  the  company  may  here- 
after utilize  them  for  yard  purposes.  If  the 
exigencies  of  its  business  shall  make  It  ad- 
visable to  do  so.  These  facts  bring  the  case 
within  the  rule  laid  down  by  this  coort,  at  the 
present  term,  In  an  oplnkm  dellTered  by  De- 
pue,  J.,  In  a  salt  between  the  same  parties, 


brought  for  the  purpose  of  setting  aside  an 
assessment  for  street  improvements  laid  upon 
certain  lands  of  the  prosecutors  lying  over 
their  tunnel  through  Bergen  HIU.  44  Atl.  937. 
For  the  reasons  stated  In  that  oplnlMi,  the  as- 
sessment now  before  us  should  be  affirmed. 
The  defendants  are  entitled  to  costs. 


BUTHERFORD  LAND  &.  IMPROVEMENT 
CO.  V.  SAXNTROCK.  ■ 

(Court  of  Chancery  of  New  Jers^.    Dec  11. 
1809.) 

JUDOUBNT-^ARTIBS-OONSTRUCTION  OF  IN- 
aTRUUENTS— VENDOR  AND  PURCHASER— SZ- 
BCUT0R8  AND  ADMINISTRATORS— MAR KETT- 
ABLE  TITLES-NOTICE— WILLS  —  CONSTRUC* 
TION-POWEB  OP  SALE-SVBVJVQBSHIP. 

1.  A  decree  construing  a  document,  being  a 

anestion  of  law,  is  binding  on  all  the  worML 
liough  certain  persons  having  an  interest  lo  the 
guemon  are  not  before  the  court 

2.  A  title  is  not  unmarketable,  so  as  to  «iable 
a  vendee  to  avoid  a  contract  of  purchase,  unless 
the  record  title  contains  on  its  face  something 
which  may  lead  to  some  fact  that  may  diatorb 
the  title,  or  the  title  depends  on  mattw  in  paia, 
which  is  itself  a  doubtful  fact,  and  cannot  be 
determined  except  by  judicial  iffoceedings. 

3.  A  devise  to  a  child  does  not  vest  title  in 
him,  where  a  subsequent  clause  of  the  will  gives 
the  land  to  the  executor,  with  power  to  sdl  if 
deemed  for  the  estate's  benefit. 

4.  Under  the  statute  and  at  common  law,  a  de- 
vise in  trust  to  two  executors  survives  to  one  of 
them  on  the  death  of  the  other. 

5.  He  giving  of  a  power  of  sale  to  two  ex- 
ecntors  is  not  a  provision  In  the  will  that  tiie 
survivor  sbould  not  exercise  the  power  on  the 
death  of  one  of  them,  within  the  statute  predad- 
ing  a  coiireyance  by  a  surviving  executor  where 
there  ia  such  a  provision. 

6.  Where  an  executor,  having  made  an  unau- 
thorized conve};ance,  and  one  that  ia  fraudulent 
on  its  face,  again  acquires  the  title  oriKinally  poa- 
sesspd,  by  reconveyance,  he  takes  the  interest 
as  executor. 

7.  Where  a  trustee,  having  power  to  sell  land, 
hot  not  to  mortgage  it,  conveya  it  to  another, 
under  a  trust  not  expressed  in  the  deed,  merely 
for  the  purpose  of  obtaiuing  a  loan  on  the  land, 
a  mortgage  executed  by  the  latter  is  binding  on 
the  cestui  que  trust,  where  the  mortgagee  had  no 
notice  of  tne  trustee's  purpose  in  conveying  the 
land. 

8.  An  executor  to  whom  land  Is  devised  In 
trust,  witi)  power  to  "dispose"  of  It  if  deemed  for 
the  estate's  benefit,  has  power  to  mortgage  the 
land. 

9.  A  mortgngee  purchasing  at  a  foreclosure  sale 
does  not  lose  any  of  bis  rights  hy  force  of  notice 
of  facta  received  after  he  took  the  mortgage, 
though  such  notice,  before  acceptance  of  the 
mortgage,  would  have  invalidated  it. 

10.  A  purchaser  of  a  grantee  at  a  sheriETs  sale 
under  a  mortgage  foreclosure  ia  not  charged  with 
notice  of  the  fact  that  the  mortgagor  was  merely 
a  trustee,  as  shown  by  Bur];)Iu8-mouey  proceedings 
instituted  after  the  decree  in  the  suit  to  foreclose 

.  the  mortgage,  where  no  notice  of  such  proceed- 
ings was  served  on  the  mortgagee;  and  hence 
the  title  of  such  purchaser  is  good  aa  against  that 
of  the  cestui  que  trust. 

11.  The  fact  that  a  purchaser  of  q  grantee  at 
sheriff's  sale  under  a  mortgage  foreclosure  had 
notice  that  one  who  was  not  a  party  to  the  suit 
liad  an  interest  In  the  equity  of  redemption  Is 
no  notice  to  him  diat  mA  a  one  had  a  claim  ad- 
verse to  the  mortgage. 

Bill  by  the  Rutherford  I^d  ft  Improve- 
ment Company  against  Frederick  Sanntrock 
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for  specific  perforuiauoe  of  a  contract  to  coo- 
Tey  land.  On  final  bearing.  Judgment  tor 
complainant 

Albert  I.  Drayton  and  Joseph  F.  Randolph, 
for  complainant  Jobn  L  Weller,  for  defend- 
ant 

PITNBY,  V.  0.  (orally).  I  think  I  wUl  dta- 
poae  of  this  caae  at  once.  It  la  an  Important 
caae.  It  Is  an  Important  quea^on  to  both 
partieB,  and  Its  decision  may  affect  other  ti- 
tles; bnt,  If  I  am  In  «rror  about  it  the  pai^ 
ties  have  their  remedy  by  going  to  the  conrt 
of  errors  and  appeals.  Now,  I  think  it  may  be 
said  to  be  perfectly  well  settled  that  so  far  as 
concerns  a  qoestion  of  general  law,  or  the 
construction  of  a  document  which  Is  a  ques- 
tion of  law,  this  conrt  wOl  decide  the  one, 
and  coDStme  the  other,  on  a  bill  for  specific 
performance,  for  the  reason  that  whatever  It 
aettlea  as  a  matter  of  law  It  settles  against 
all  the  world,  whether  all  the  parties  having 
an  interest  In  the  question  are  here  or  not; 
and.  If  this  court  cannot  settle  it  the  court 
of  appeals  can. 

Now,  let  us  see  what  this  case  Is.  It  is  a 
bill  for  the  specific  performance  of  a  con- 
tract fw  the  sale  of  land  1^  the  Rutherford 
Land  A  Improvement  Company,  vendor, 
against  Frederick  Sanntrock,  vendee.  Hie 
making  of  the  contract  Itself,  and  Its  binding 
effect  as  betwera  the  parties.  Is  admitted. 
The  sole  defense  set  up  Is  that  the  title  of  titie 
Rutherford  Land  &  Improvement  Company  la 
the  property  in  question  is  of  such  a  doubt- 
ful character  as  to  make  ft  unmarketable.  It 
is  quite  difficult  to  define  a  marketable  title. 
I  had  occasloi^  during  the  course  at  the  argu- 
ment  to  can  attention  to  the  fact  that  In  the 
sense  of  being  beyond  the  reach  of  serloos  at- 
tack, such  a  thing  as  a  perfect  title  Is  quite 
rare;  tiiat  one  that  is  apparently  on  Its  fkce 
the  very  best  mlgbt  be  attacked,  and  snocess- 
fully  attacked.— as,  for  Instance,  the  case  of 
an  Insane  grantor,  or  of  a  forged  deed,  with 
a  forged  acknowledgment.  A  party  nKght  be 
in  possession  for  years  under  a.  deed,  and  yet 
afterwards  an  Infant  might  come  forward  and 
attaA  that  deed  on  the  ground  of  InsiOUty  of 
the  grantor,  or  forgery,  and  prove  the  insan- 
ity or  forgery.  There  are  other  supposatile 
cases,  whldi  I  will  not  take  up  the  time  of 
counsel  to  state,  bnt  liiey  suggest  themselves 
to  the  mind  of  every  lawyer  -who  has  any- 
thing to  do  with  handling  titles  to  land. 
There  axe,  however,  two  classes  of  titles 
which  I  win  mention,  one  of  which  depends 
entirely  upon  matters  of  record,  or  documents 
which,  so  to  speak,  prove  themselves;  and 
the  other  upon  matters  In  pais.  There  is  titie 
descent  which  Is  almost  always  a  matter 
In  pais.  The  laws  of  our  state  do  not  pro- 
vide, opon  the  demise  of  a  party  and  the  de- 
scent of  his  land  to  his  heirs  at  law,  for  any 
Judicial  action  determltdng  who  those  heirs  at 
law  are,  and  declaring  that  the  title  vests  hi 
them.   In  California  I  happen  to  know  that 


such  judicial  aclton  takes  place  In  every  caae. 
There  the  bdra  at  law  prove  their  case,  so  to 
speak,  before  a  court  correqxmdlag  to  oiur 
orphans'  cotirt  and  get  a  new  title,— a  dedSF 
ration  by  that  coort,  which  Is  binding  <m  all 
the  world,  that  they  are  the  heirs  at  law  of 
the  decedent,  and  that  the  title  vests  In  them. 
Bach  a  thing  does  not  occur  here.  So  that 
title  t)y  descent  Is  idmost  always.  In  tUs  eouU' 
try,  a  matter  In  pais.  Tben,  In  contrast  with 
this  class,  there  am  tities  ot  record,  support- 
ed  by  documentary  evidence 'Which  is  gen- 
erally  recorded,  perfectly  good  on  -tiielr  face, 
and  unenseptionabie,  that  are  neverttieleas  lia* 
ble  to  be  disturbed  by  matters  In  pais,-4)y 
proof  of  matters  In  pals.  All  of  us  hold  our 
tities  subject  to  that  kind  of  attaiik.  All  ti- 
tles are  held  subject  to  attadc  by  matters  in 
pals  that  we  m^  know  nothing  about  Tb'en 
there  is  a  daas  of  titles  which  can  only  be 
sustained  at  any  time  when  attacked  within, 
say.  10  or  20  OT  80  yean,  by  proving  a  matter 
In  pais.  Uke  a  mattn  of  descent  I  have  al- 
ready referred  to  that;  but  I  have  just  now 
In  mind  more  particularly  other  matters 
which  are  not  within  the  knowledge  of  many 
persons,  such  as  the  proof  of  tiie  execution  of 
a  writing— <»C  a  deed  or  a  will— which  is  a  part 
of  a  titie.  Thus,  a  title  may  be  held  under  a 
deed  that  never  has  been  acknowledged, 
which  la  perfectly  good,  just  as  good  as  if  It 
had  been  acknowledged.  If  executed  In  the 
presence  of  a  witness— If  the  grantor  Is  not  a 
married  woman;  just  as  good,  as  far  as  in- 
trinsic merlte  go,  as  one  that  has  been  ac- 
knowledged and  recorded;  and  the  possession 
of  the  unrecorded  deed  Itself,  If  It  be  witness- 
ed by  sune  gentieman  whose  Mgnatmv  is 
well  known  (If  It  can  be  ptes«ved),  la  proba- 
1^  a  better  title  than  a  certified  copy  of  the 
record  of  a  deed  with  the  orl^nal  gone. 
Now,  for  present  purposes.  I  will  define,  wltii- 
ont  attenlpting  to  do  so  as  I  would  if  I  were 
writing  an  o^nion,— I  will  define  a  title  that 
is  not  marketable  as,  in  the  first  place,  one 
where  the  written  title  contains  on  its  face 
some  notice  of  something  outeide  which  may 
lead  to  some  fact  that  may  disturb  ttie  title; 
wban  the  deeds,  wills,  or  decrees,  give  on 
thdr  face  some  indication  of  some  existing 
outstanding  Uxt  which  will  affect  the  title. 
Then  another  one  la  where  the  titie  depends 
necessarily  upon  matter  in  pais,  which  Is  in 
itself  a  doubtful  fiurt  and  never  can  be  deter- 
mined OT  established  except  by  bringing  ev- 
ery party  interested  Into  court—certainly 
others  besides  the  immediate  par^  to  the  suit 
fOT  specific  performance.  An  Instance  of  this 
Is  a  will  without  a  propOT  attestation  clause, 
—properly  executed  In  fact  but  not  so  ap- 
pearing on  ite  face,  and  never  offered  for  pro- 
bate. 

Now,  let  us  see  whethw  there  is  anything 
in  this  case  which  comes  within  either  of  the 
two  categories  that  I  have  attempted  roughly 
to  state.  Is  there  anything  on  the  face  of  the 
wrlttm  record  Utie  which  the  complainant 
prodnces  in  this  case  to  Indicate  that  there 
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ate  tacts  tad  clrcnnurtancea  which,  U  lifted, 
may  disturb  the  title?  (te  Is  there  any  proof 
brought  bcAne  th«  court  to  a  reasonable 
probabUl^  that  a  perwm  not  bonnd  then 
proceedhiKS  may  fvore  something  hereafter 
which  will  disturb  this  tltTe?  Now,  at  one 
time  the  tltie  was  vested  in  Arnold  Mohn,  who 
died  In  1887,  testate  of  a  wilL  Now.  that 
win  Is  provw  to  be  the  will  of  Arnold  Mohn; 
but  It  may  hereafter  be  proran,  perhaps,  if 
the  serai-yearB  statute  does  not  ai^  to  it, 
that  It  was  a  forgery.  But  It  Is  admitted 
1^  the  defendant,  for  present  purposes,  that 
be  left  a  wlU.  By  that  wHI,  1^  the  fourth 
clause,  he  gave  the  rest  and  residue  of  his 
property,  both  tteal  and  personal,  to  his  dbU- 
dren,  to  be  divided  diare  and  share  alike. 
Then,  by  the  fifth  section,  he  said:  "I  ap- 
point and  nominate  my  friend  John  Zulanf 
executor  of  this,  my  last  will  and  tesbiment, 
and  mr  aald  beloved  wife.  Rosette,  executrix, 
to  act  In  conjunction  with  my  said  aecutor.'* 
That  was  an  appointment  at  those  persons  as 
exe<iutorB.  There  Is  some  peculiar  language 
which  I  wSl  refer  to  hereafter.  "Sixth.  My 
re^  estate,  wherever  found,  I  give  to  my  ex- 
ecutor and  executrix  In  trust  for  my  estate; 
giving  them  tviH  power  and  authority  to  dis- 
pose of  Ihe  same  at  any  time,  It  deemed  bf 
them  for  the  benefit  of  my  estate."  Now, 
there  are  questtons  raised  as  to  the  constroe- 
tlon  of  that  will;  and  I  hold  lure,  now,  that, 
as  I  understand  the  iatest  antboritiea,  It  Is 
competent  for  the  court  to  decide  these  ques- 
tions here  in  this  cause,  and  when  It  has  de- 
cided than,  and  the  court  of  errors  and  ap- 
peals has  affirmed,  tt  wlU  bind  everybody. 
Just  as  any  other  question  of  dedded  law  wUl 
bind.  Thfi  construction  of  a  deed  or  a  win 
is  a  question  of  law;  and,  when  dedded 
the  court,  no  matter  whether  the  parties  Int^ 
ested  In  It  are  an  before  the  court  It  decides 
It  once  for  aU. 

Now  X  hold  that,  notwlthstandli^  the  de- 
vise In  the  ftnirth  dause  to  his  chlldrui,  the 
devise  In  the  sixth  dause  of  the  real  estate 
to  his  execntoT  and  executrix  vested  the  title 
in  the  executor  and  executrix  as  trustees;  tiiat 
the  doctrine  of  a  fOe  simple  to  A.,  and  then 
a  devise  over  In  fee  ^ple  to  B.,  does  not 
kpvUs,  Not  only  does  the  laat  devise  here 
vest  the  tide  In  the  executor*,  but  tt  Is  the  lur 
toitlon  (tf  the  testator  tiiat  tiiey  should  be  the 
first  to  take.  It  Is,  so  to  q>eak,  first  In  order 
of  time  In  vesting,  althon^  last  in  the  wUL 
Therefore  I  htM  that  the  title  vested  In  these 
two  executors. 

The  next  question  Is  as  to  the  efTect  of  the 
death  of  John  SSulanlt^I  mean,  on  the  face  of 
this  win.  Under  the  stetnte  and  at  the  com- 
mcm  law.  when  John  Zulanf  died,  as  the 
derlse  was  in  trusti  the  devise  survived  to  the 
other  executn.  Mrs.  Mtdin.  Therefore  She 
was  seised  as  trustee  of  the  title  to  that  prop- 
erty. 

Then  we  come  to  the  power  of  sale.  The 
power  ot  sale,  or  the  permission  to  sen.  Is 
given  to  both,  and  It  Is  given  to  tiiem  as  ex- 


ecutors. They  are  not  mentioned  as  Indl* 
vlduals  In  that  sixth  section.  They  are  mesi* 
tl(aied  there  as  executor  and  executrix.  And 
I  hold  that  It  makes  no  dlilerence  that  this 
sixth  clause  succeeds  the  clause  In  which  th^ 
are  named  as  executors.  The  wlB  Is  to  be 
construed  precisely  as  if  the  power  to  the  ex^ 
ecutora,  as  such,  to  sell,  had  been  given  In 
the  will  prior  to  the  naming  of  the  execntors. 
Therefor^  In  my  Judgment,  under  the  statute, 
besides  the  ^ect  of  the  survivorship  at  the 
common  law,  the  wife  had  the  power  to  sell, 
— Ihe  power  of  disposlUon,  whatever  It  la.  I 
wOl  come  to  that  In  a  moment  And  the  only 
question  that  remains  is  whether  the  case 
comes  within  the  exception  In  the  statute 
giving  the  right  to  a  surviving  executor  to 
convey,  which  exception  la,  "nnless  It  shall  be 
otherwise  expressed  in  said  wllL"  Bevlsion. 
p.  897,  1 10.  Power  Is  given  to  the  surviving 
executor  "unless  It  is  otherwise  expressed  in 
said  win."  Now,  It  Is  argued  by  counsel  for 
defendant,  with  great  force  (as,  Indeed,  the 
oitlre  argument  of  counsel  was  made  with 
great  force,  but  this  part  of  the  argument  par- 
ticularly struck  me),  that  where  It  is  plain 
that  a  discretion  Is  vested  in  two  persons,  and 
It  Is  BO  declared,  then  It  Is  to  be  exercised  by 
two  persons,  and  the  case  Is  brought  within 
the  exception  in  ttie  statute,  "unless  there  is 
«  contraiy  expression  In  the  wllL"  The  tes- 
tator says. — BO  counsel  argues, — In  effect,  "I 
don't  wish  either  one  of  my  execntors  alone 
to  exercise  this  discretion,  bnt  I  wish  them 
both  to  exercise  It  Jointly."  Now,  tor  the 
purposes  of  this  case,  I  wfil  hold,  as  the  true 
construction  of  that  will,  and  as  a  proposition 
of  law,  that  upon  the  death  of  the  executor 
the  power  of  disposition  there  given  survived 
to  Mn.  Mohn. 

Now  the  next  point  in  the  chain  of  tifle  la 
this:  Having  determined  that  Mn.  Midm  had 
the  power  ot  disposition  given  by  that  will, 
what  disposition  could  she  make  under  it?  It 
appears  that  there  were  sevoal  conv^anoes 
made  by  these  executors  hi  a  peculiar  man- 
ner, which  has  been  referred  to,  and  I  think 
very  properly  refwred  to,  hy  the  comu^  In 
the  first  place,  in  Match,  1S89,  the  two  execn- 
tors Joined  in  a  deed  to  a  man  named  Brx- 
meyer.  Then  Krrmeyer  reconveyed  to  Ro- 
sotta  Mohn,  aa  an  Individual,  on  tiie  same  day. 
Wen,  that  fraa  tm  Ita  face  a  fraud,  and  Ro- 
setta  Mohn's  position  was  not  altered  by  It 
at  aU.  That  Is  the  way  I  construe  tiiose  two  ' 
deeds.  I  suppose  the  complainant* a  conned 
does  not  cmnplaln  of  that  amstmctlan.  I 
have  not  heard  him  on  that  Then,  on  April 
17,  1888,  a  month  later,  Rosetta  Mohn  con- 
veyed to  her  son,  WlUiam  A  Mohn.  The 
consideration  in  each  of  these  deeds  Is  fl.  I 
bdleve.  Then,  on  Ainil  17,  1888,  the  two  ex- 
ecntors conveyed  to  WnUam  A.  Mohn,  In  con- 
sideration of  98,600.  Then.  <m  April  2,  1800^ 
neariy  a  year  later,  Brxmeyer  and  WOUam  A. 
Mohn  ccmv^ed  baiA  to  Boaetta  McAn,  as  esc- 
ecntrix,  the  oth«  esneotor  bdng  then  dead. 
The  result  of  that  whole  transaction  I  hoki. 


Digitized  by  Google 


K./.)       BUTHEBFOBD  LAXD  A  DIPBOYEMBNT  CO.  t.  SANNTBOCK  9il 


la  lav  utd  Id  eanit7,  was  to  Iwre  the  title 
In  Botetta  Mohn.  executrix,  mi  U  there  bail 
been'  no  deeds  made  at  alL  It  le  not  necea* 
■ai7  for  me  to  give  my  reasons  fw  that 
Tbey  had  been  trifling,  under  bad  adrloe,  wttb 
tbe  tltie,  and  they  came  in  contact  with  some- 
body who  knew  something,  and  got  out  of 
tbe  lunds  of  mere  bmiglers  nnd  mladilef 
makers,— unintentional  mischief  makras,  bat 
men  that  think  they  know  something,  when 
they  do  not  know  anything;  and  that  some- 
body adTlsed  them  that  they  had  better  luve 
a  rectmveyance  to  Rosetta  Mohn  as  exeontrix. 
Now,  I  hold  that  the  result  of  that  was  that 
she  stood  Just  as  If  no  oonveyences  had  been 
made.  She  surrlved  the  executn-,  and  sbe 
had  a  right  to  exercise  tbe  power.  Next,  on 
the  16th  of  October,  1890,  Bosetta  Mohn,  as 
execQtrl^  conveyed  to  a  man  by  tbe  name 
of  Anderson;  and  on  tbe  same  day  Anderson 
mortgaged  the  premises  to  the  Mutual  iAte 
Insurance  Oompany  of  New  York.  Now,  the 
Mutual  Life  Insurance  Company  advanced 
(14,000  in  cash  on  that  mortgage.  So  far  as 
bona  fides  goes,  it  Is  enough  to  say  that  It 
advanced  Its  money.  It  advanced  It  on  what 
we  call  a  "perfect  record  title."  The  abstract 
offered  in  evidence  shows  that  Mr.  Bumham 
examined  the  title  carefully,  and  procured 
afOdavltB  covering  a  large  part  of  the  matter 
here  set  up,  showing  the  utittost  caution  In 
exanUnation.  It  appears  by  the  evidence  that 
there  was  an  advertlqement  made  for  the  sale 
of  that  pr(q>erty  a  short  time  before— a  week 
or  two  before— Mia.  Mohn.  It  was  -ad- 
vertised for  sale  on  October  13.  1880,  and  this 
deed  to  Anderson  Is  dated  October  15tli.  It 
is  true  that  Mrs.  Mohn  denied  on  the  stand 
that  she  ever  advertised  It.  I  do  not  know 
that  she  knew  anything  abont  It.  It  is  very 
plain  that  sbe  was  then  In  tbe  hands  of  a 
gentleman  named  Crevler.  That  Is  proven 
here;  that  Mrs.  Mohn  desired  to  Improve  this 
property  by  erecting  a  building  on  it,  which 
she  thought  in  perfectly  good  faith,  Ip  the 
exerdse  of  her  Judgment,  and  acting  fn  the 
Interests  of  ber  children,  was  a  good  thing  to 
do.  She  employed  a  man  by  the  name  of 
Crevler— and  I  believe  Anderson,  the  grantee, 
was  bis  clerk— to  act  for  and  advise  her,  and 
she  also  had  an  architect  to  draw  plans  for 
the  building;  and  at  abont  the  same  time  the 
Mutual  Life  Insurance  Oompany  sent  Its  ap- 
^Iser  to  examine  the  property  and  appraise 
it,  and,  no  doubt;  be  made  an  appraisement 
of  it  I  shall  Infer  that  that  gentleman  made 
the  appraisement  on  the  basis  that  there  was 
to  be  a  building  on  It  of  such  and  such  slse 
and  cost,  and  he  probably  saw  the  architect's 
plans  and  specifications,  and  tbe  contract,  and 
all  that  But  that  appraiser  bad  nothing 
whatever  to  do  with  the  title.  He  did  not  in- 
quire at  all,  as  we  all  know,  as  to  the  title, 
or  as  to  who  owned  the  property,  or  anything 
about  that  All  be  is  sent  Cor  Is  to  find  out 
what  the  land  Is  worth.  He  reports  that 
value  to  a  certain  department  of  the  Mutual 
Life,  and  they  say,  "If  tbe  title  Is  aU  right 


we  will  loan  so  much  money  on  it"  Some- 
body who  has  charge  of  that  department  says, 
"We  wUI  loan  so  much  on  that  property." 
Mow,  after  the  building  was  partly  up.  and, 
as  appears  hy  the  evidence  (I  am  taking  now 
the  utmost  that  has  bsea  proven  by  Uie  de- 
fendant), the  time  came  to  get  sonae  money; 
and  Mr.  Otevlw  says  to  Mrs.  Mohn  (I  will 
assume  now  that  we  may  so  infer):  "I  can't 
get  the  mtmey  for  you  on  a  mortgage.  There 
Is  something  wrong  with  your  wUL  The  par- 
ties are  or  may  be  unwilling  to  loan  mpney 
on  a  mortgage  made  by  you,  because  the  will 
does  not  say,  in  so  many  words,  that  you  may 
give  a  mortgage.  Tou  must  make  a  convey- 
ance to  some  perwm,  and  let  that  person  give 
the  mortgage."  And  In  pursuance  of  Uiat 
suggestion  this  deed  was  made  to  Anderson 
after  tbe  advertlsemokt,  and  tbe  considera- 
tion expressed  was  9S,000.  Now,  there  is  not 
a  partlde  of  evidence  in  this  case  that  Mr. 
Orevler  got  that  information,  that  there  would 
probably  be  difficulty  about  getting  the  money 
on  a  mortgage  made  1^^  Mrs.  Mohn,  from  the 
Mutual  Life  Insurance  Company,  or  anybody 
authorized  to  speak  for  it  There  is  not  a 
particle  of  evidence  here  to  that  effect,  as  I 
understand  it  is  there? 

Mr.  Wellcr:  No,  sir;  Mr.  Crevler  is  dead. 

The  Court:  The  imly  ajqiearance  of  evi- 
dence Is  that  Mrs.  Mohn  swears  that  she  went 
with  Mr.  Crevler  to  the  office  of  the  Mutual 
Life  Insurance  Company  In  Newark.  Now, 
we  know  there  Is  no  office  of  the  Mutual  Life 
Insurance  Company  In  Newark.  There  Is  evi- 
dence to  that  effect  There  is  no  recognized 
office  of  tbe  Mutual  Life  Insurance  Oompany 
In  Newaric.  bat  Mr.  Bumham,  the  counsel  of 
that  oompany  (unaerstood  to  be  the  standing 
counsel  of  the  Mutual  Life  Insurance  Oom- 
pany In  New  Jersey),  has  aa  office  of  his  own 
In  Newark,  for  the  purpose  among  other  pro- 
fessional work,  of  passing  titles  to  lands 
which  the  Mutual  Life  Insurance  Company  is 
about  to  take  mortgages;  and  he  has  machin- 
ery for  that  purpose  In. his  office,  and,  if  Ito 
mortgages  are  In  arrears,  he  forecloses  them. 
The  court  can  almost  take  Judicial  notice  of 
that  In  fact  I  tbink  Mr.  Bumham  stated  it 
hlms^f  on  the  stand.  And  I  will  infer  that 
Mrs.  Mohn  Went  to  Mr,  Bumham's  offlc&  She 
said  she  went  iq>  one  flight  of  stairs. 
Bumham,  I  think,  swears  that  his  office  was 
up  two  fllghto  of  stairs,  or  more.  But  I  will 
assume  that  a  Jury  might  Infer  that  she  went 
to  Mr.  Bumham's  office,  and  that  she  there 
saw  somebody,— she  did  not  but  Mr.  Orevler 
saw  somebody,— had  an  Interview  with  some- 
body, some  gentleman  there,  who  was  either 
Mr.  Bumham  or  lUs  assistant  Mot  one  word 
of  what  passed  between  them  was  heard  by 
Mrs-  .Molm.  except  that,  as  Mr.  Crevler  step- 
ped out  of  tbe  Inner  office  where  die  convert 
sation  was  had,  slie  heard  them  say,  "Well, 
let  them  fight  It  out"  I  watched  her  evidence 
carefully,  and  she  was  examined  carefully  on 
that  subject;  and  I  tbink  the  counsel  for  thA 
complainant  Is  entitled  to  bis  posit] on,  which 
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really  wu  not  controverted  in  argoment  by 
the  defendant,  that  nothing  hi  that  Interview 
could  be  held  as  notice  to  the  Mutual  Ufe 
Insurance  Company  that  this  shuffle  of  title 
to  Anderson  would  be  made  or  bad  been  made 
simply  for  the  puriHMe  of  making  a  mortgage. 
Now,  Crevler  Is  dead.  Who  1b  there  alive  to 
prove  any  kind  of  notice?  That  is  the  thing, 
and  that  Is  the  very  point  Where  Is  the  prob- 
ability that  the  least  erldence  exists  to  show 
that  the  Mutual  Life  Insurance  Company  had 
notice  that  this  conveyance  to  Anderson  waa 
made  for  the  purpose  of  putting  the  title  In 
somebody  that  could  make  a  mortgage? 

Mr.  Weller:  WeU,  Andereoo  is  still  Uvlng. 

The  Oourt:  Anderson  Is  Uvlng,  It  Is  said. 
But  I  cannot  shut  my  eyes  to  the  fact  that 
the  Mo^ns  individually  are  here  as  wltnesaea. 
They  ar^  tiie  only  parties  here  attat&lng  this 
title,  and  the  presumptloQ  Is,  the  thing  being 
so  fresh,  that,  If  any  evidence  of  that  kind 
could  have  been  produced,  it  would  have  been 
produced.  It  doee  not  appear  that  Anderson 
knew  why  the  title  was  conveyed  to  him. 
Therefore  I  think  that.  If  the  title  rested  there, 
the  facts  do  not  disclose  any  reasonable 
ground  to  believe  that  any  notice  could  be 
brought  to  the  Mutual  Idfe  Insurance  Com- 
pany of  New  York  that  Anderson  was  not  the 
trana  fide  owner  of  that  property.  Why  go 
through  the  farce,  if  it  was  a  farce  (and  I, 
for  present  purposes,  suppose  It  was),  of  ad- 
verting the  property  for  sale,  and  putting  a 
large  price  in  the  conveyance?  It  would 
never  do  to  hold  titles  anmm:hantable  on  any- 
thing of  that  kind,— on  a  mere  suspicion  that 
something  might  be  proved.  There  must  be 
a  reasonable  degree  of  probability  that  some- 
thing may  be  proven  to  affect  the  title.  But 
it  does  not  stop  there.  The  counsel  tor  the 
-complainant  contends  that  tbe  language  used 
In  the  will,  "to  dispose  of  the  same  at  any 
time,  If  deemed  by  them  for  the  benefit  of  my 
estate,"  includes  a  disposition  by  mortgage. 
The  word  "dispose"  has  a  very  broad  sigoifl- 
cance,  and  authorities  are  cited  here— some  In 
this  state,  and  some  in  other  states— showing 
that  that  word  Is  broad  enough  to  hiclude  the 
word  "mortgage."  And  I  bold,  as  a  matter 
of  law,  for  the  purposes  of  this  case,  that,  if 
that  mortgage  bad  been  made  directly  by  Mrs. 
Mohn  to  the  Mutual  Life  Insurance  Company, 
it  would  have  been  perfectly  good.  I  can  be 
reviewed  on  that  ruling.  I  construe  that  lan- 
guage In  that  way,  tw  the  purposes  of  this 
case;  and  It  Is  not  necessary  for  me  to  give 
my  reasons  for  It,  because  I  can  be  reviewed. 
So  that  it  matters  not  if  the  Mutual  Life  In- 
surance Company  Ad  have  notice  that  Mrs. 
Mohn  was  the  real  party  that  was  to  have  this 
money.  It  matters  not  even  If  their  counsel 
suggested  that  the  conveyance  should  be  to  a 
third  party,  so  that  It  could  have  the  bond  of 
an  Individual  In  his  own  right,  rather  than 
that  of  a  trustee,  and  so  that,  In  case  title 
should  ever  be  made  under  the  mortgage, 
counsel  for  future  purchasers  should  not  be 
pusding  over  the  force  of  the  word  "dispose" 


In  the  will  forming  part  of  the  chain  of  title. 
There  Is  no  contention  here  that  the  money  ad- 
vanced by  the  Mutual  Life  Insurance  Com- 
pany did  not  go  Into  that  building,  and  that 
Mrs.  Mohn  did  not  get  It  There  Is  no  dis- 
pute here  that  she  did  get  it  Nor  Is  there  any 
dispute  but  that  Mrs.  Mohn  Is  liable  to  h» 
children  for  the  whole  of  that  16,000  whldi  is 
mentioned  as  the  consideration  in  the  deed  to 
Anderson.  She  must  be  liable  to  them,  un- 
less they  by  tiielr  conduct  have  released  her, 
or  are  willing  to  release  her.  She  undertook, 
as  trustee,  to  account  to  them  for  ^,000  by 
signing  that  deed  In  that  way.  But  there  is 
no  contention,  I  r^eat— and  I  am  glad  to  see 
Mr.  Weller  frank  enou«^  to  assent  to  that— 
that  that  money  did  not  go  Just  exactly  for  the 
benefit  of  the  Mohn  heirs,  as  if  the  mortgage 
had  been  made  by  Mrs.  Mohn,  and  the  money 
paid  to  her.  It  went  into  that  building.  Tbnt 
Is  where  It  went  It  went  on  those  premises. 
If  by  any  means  these  Mohn  children  have 
suffered  by  the  transaction,  it  has  been  by 
reason  of  the  mistaken  Judgmrat  of  Mrs. 
Mohn  In  exercising  her  discretion  as  uecutrix 
to  borrow  that  money,  and  put  np  a  building. 
In  the  hope  that  the  rents  of  It  would  result 
in  a  benefit  to  th^  Inputs.  We  must  recol- 
lect that  It  was  done  In  the  year  1890,  Just 
before  tbe  financial  stringency  of  1892  and 
189S,  when  rents  fdl  one-quarter,  one-third, 
one-half.  So  that  I  repeat  in  my  Judgmrat 
the  transaction  is  perfectly  good;  that  the 
mortgage,  If  given  by  Mrs.  Mohn,  and  the 
money  paid  to  her  or  to  her  order,  to  go  Into 
this  buUdlng,  would  have  been  good.  There- 
fore I  hold  that  the  Mutual  Life  insurance 
Company  was  a  bona  fide  mortgagee  for  mon- 
ey paid,  and  had  a  lien  on  these  premises 
against  the  deviseee  of  Mohn. 

Now,  then,  it  is  not  necessary  to  go  Into 
the  law  to  show  that  the  Mutual  Life  Insur- 
ance Company,  when  it  bought  at  aberUTs  sale, 
did  not  lose  any  of  Its  rights  by  force  of  notice 
of  any  facts  received  after  It  took  its  mort- 
gage. It  bought  for  a  good  deal  leas  than  tbe 
amoTmt  of  the  mortgage,  but  that  is  a  mere 
matter  of  sheriff's  fees.  It  was  distinctly  un- 
derstood that  it  was  ready  to  take  the  amount 
due  on  its  mortgage,  with  coats,  and  convey  to 
these  heirs  of  Mohn,  If  they  asked  for  it  1 
do  not  know  that  it  appears  here  that  the  Mu- 
tual Life  Insurance  Company  ever  bad  notice 
tbat  the  heirs  of  Mohn  bad  any  interest  In 
this;  but  I  believe  young  Mr.  Mohn  did  attend 
the  sale,  and  try  to  redeem  the  property  and 
get  something  out  of  It  Tbe  Mutual  Ufe  In- 
surance Company  was  therefore  a  bona  Ode 
purchaser,  but  Its  title  goes  back  to  the  . mort- 
gage, and  Is  not  atTected  by  any  notice  it  ie> 
celved  afterwards. 

Now,  without  saying  one  word  more,  Mr. 
Elbe  Cordts,  who  purchased  from  the  Mutual 
Life  Insurance  Company,  and  conveyed  tbe 
premises  to  the  complainant  is  entitled  to 
stand  In  its  shoes,  even  if  be  does  not  stand 
in  any  t)etter  position,— even  if  he  had  notiee 
of  facts  which,  if  brought  home  to  tbe  Mutual 
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Life  Insurance  Company  before  It  advanced 
its  money,  would  have  destroyed  Its  title  un- 
der Its  mortgage.  Tbis  Is  upon  tbe  familiar 
principle  that  a  person  who  has  had  notice 
may  obtain  a  good  title  from  a  person  who 
has  not  had  notice.  Now,  where  does  be 
stand,  Independent  of  the  standing  of  the  Mu- 
tual Life  Insurance  Company,— Independent  of 
relying  upon  this  mortgage,  and  supposing  the 
title  of  the  Mutual  Life  Insurance  Company 
Is  assaOable,  where  does  he  stand?  He  found 
this  title  vested  In  the  Mutual  Life  Insurance 
Company  by  a  regular  chain  of  record  title, 
and  If  there  was  nothing  on  the  record  to  ar- 
rest his  attention,  and  If  be  did  not  have  no- 
tice of  the  supposed  defects  In  the  title,  then 
he  Is  a  bona  flde  purchaser  from  It,  and  ac- 
quires a  right  which  It  did  not  have.  Two 
matters  are  mentioned  as  sufficient  to  have 
put  Mr.  Cordts  vpon  bis  Inquiry.  One  is  that 
neither  Mrs.  Mobn  nor  any  of  the  Mohn  cbil- 
dren  were  made  parties  to  the  foreclosure  suit. 
The  complete  answer  to  this  Is  that  the  fore- 
closure proceedings  were  conducted  to  a  decree 
strictly  In  accordance  with  the  rules  govern- 
ing such  a  proceeding.  Everybody  who  by 
the  record  appeared  to  have  any  Interest  In 
the  premises  was  made  a  party.  A  Judgment 
or  two  had  been  recovered  ag^nst  Anderson, 
the  mortgagor,  and  apparent  owner  of  the 
equity  of  redemption,  and  those  judgment 
creditors  were  made  parties.  So  that  the  fact 
that  the  MobuB  were  not  made  parties  does 
uot  affect  the  record  title.  The  second  matter 
Is  tbis:  A  petition  was  filed  by  Mrs.  Grevler, 
as  executrix  of  her  busbaod.  who  was  then 
dead,  after  the  decree  hod  been  made  and  the 
execution  Issued,  setting  up  that  Mrs.  Mobn 
was  the  eqtiltable  owner  of  the  premises,  that 
Anderson  held  tbem  In  trust  for  her,  and  that 
she  (Mrs.  Mohn)  was  Indebted  to  Mr.  Crevler 
In  his  lifetime  for  services  In  connection  with 
this  very  matter,  and  praying  that  the  appar- 
ent lien  of  the  Judgment  creditor,  the  First 
National  Bank  of  Jersey  City,  might  be  dis- 
placed In  favor  of  her,  Mrs.  Crevler,  who 
claimed  a  sort  of  an  equitable  lien  upon  the 
surplus  money  after  payment  of  the  mortgage, 
which  was  founded  upon  services  rendered  by 
her  husband  to  Mrs.  Muhn,  the  equitable  own- 
er. That  petition  Is  uot  on  file,  and  we  can 
only  infer  Its  contents  from  the  proceedings 
taken  under  It  There  is  no  reason  to  believe 
that  it  attacked  the  mortgage  at  all,  but  that  It 
dealt  entirely  with  the  surplus  money.  Mrs. 
Mohn  was  brought  in,  and  a  contest  arose  be- 
tween her  and  the  First  National  Bank  of  Jer- 
sey City,  as  a  judgment  creditor  of  Anderson, 
as  to  the  disposition  of  the  surplus  money; 
and  the  court  made  some  decree  thereon, 
which  appears  to  have  recognized  Mrs.  Mohn's 
right  to  some  sort  of  interest  In  the  property, 
subject  always  to  the  mortgage.  It  Is  proper 
to  say  that  those  proceedings  after  the  decree 
of  foreclosure  were  all  taken  without  any  no- 
tice to  the  Mutual  Ufe  insurance  Company  or 


Its  solicitor.  Now,  I  bold  that  Mr.  Cordts  was 
not  charged  with  notice  of  that  proceeding 
All  that  Mr.  Cordts  was  called  upon  to  exam- 
ine was  the  bill,  the  subpcena,  and  the  decree. 
He  bad  no  Interest  whatever  In  any  contest 
over  the  surplus  money,  and  he  was  not 
chargeable  with  any  notice  of  It  He  was 
chargeable  only  with  notice  of  the  contents 
of  the  bill  to  foreclose.  That  Is  the  result  of 
my  opinion,  I  believe,  In  Geishaker  v.  Pancoast 
(N.  J.  Err.  A  App.)  43  Atl.  883,  affirmed  on 
appeaL  It  has  bera  referred  to  In  isrgument 
but  I  have  not  looked  at  It.  But  I  do  not 
tbink  that  the  question  of  Us  pendens  comes  Id 
here.  The  party  claims  under  the  mortgage, 
but,  Independent  of  that,  there  was  nothing 
on  the  papers  on  file  that  Mr.  Cordts  was 
bound  to  look  Into,  except  those  I  have  men- 
tioned. Then  it  Is  said  that  Mrs.  Mohn  came 
to  Mr.  Cordts,  and  bad  some  conversation  with 
him  before  he  bought;  that  she  asked  him  to 
buy  it  and  hold  It  for  her.  Well,  In  that  In- 
terview Mr.  Cordts'  attention  was  not  called 
to  anything  wrong  In  the  mortgage.  There 
was  nothing  In  what  passed  between  them,  on 
Mrs.  Mohn's  own  story,  to  say  nothing  of  Mr. 
Cordts*  evidence;  and  I  think  Mr.  Cordts*  evi- 
dence is  the  mote  reliable,  because  It  appears 
that  Mrs.  Mobn  has  denied  that  there  was  any 
advertisement  of  the  property.  She  may  not 
have  known  of  It,  yet  Mr.  Crevler  did  make 
an  advertisement  of  It.  and  It  would  seem  that 
she  must  have  known  of  ft  There  was  noth- 
ing In  what  passed  between  them  to  pnt  Mr. 
Cordts  on  his  Inquiry.  But  all  that  Mr.  Cordts 
had  notice  of  was  that  Mrs.  Mohn  had  some 
Interest  In  the  residue  of  the  property  after 
the  mortgage  was  paid.  I  think  I  am  right 
In  that  All  that  be  had  notice  of  was  that 
Mrs.  Mohn  was  Interested  In  the  equity  of  re- 
demption, and  that  her  children  had  been  cut 
off,— by  what?  By  a  good  mortgage.  That 
did  not  affect  the  validity  of  the  mortgage  at 
all,— for  him  to  have  notice  of  that.  So  that 
he  bought  from  a  purchaser  at  sheriffs  sale 
under  a  foredosure,  who  had  a  perfect  record 
titie,  without  any  notice  of  any  defect  In  the 
mortgage.  So  that  he  Is,  the  second  time,  a 
bona  flde  purchaser.  In  my  view. 

Therefore  I  hold  all  these  points  in  favor 
of  the  complainant  all  the  way  through,— all 
the  questions  of  law;  and  all  that  Is  necessary 
more  to  bold  Is  that  the  proofs  here  adduced, 
I  repeat  do  not  show  me  that  there  Is  any 
reasonable  probability,  such  as  a  prudent  man 
would  feel  obliged  to  take  notice  of,  that  any 
proof  can  hereafter  be  made  showing  tbat  the 
.Mutual  Life  Insurance  Company  bad  notice 
that  there  was  any  shuffle  In  this  title;  and 
tbat  Is  the  only  matter  In  pais  outside.  I 
thinfe  it  would  never  do  to  say,  '"Why,  you 
may  prove  so  and  so,  and  may  prove  so  and 
BO."  I  repeat  before  you  can  make  a  titie 
unmarketable,  you  must  show  the  reasonable 
probability  of  proving  such  a  thing.  I  there- 
fore decide  tbat  the  title  la  merchantable. 
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NAGBL  T.  MATO. 
(Supreme  Court  oe  New  Jersey.   Not.  13,  1899.) 

HSW  TBIAL-NEWLT-DISCOVERED  BVIDENGB. 

A  new  trial  will  not  be  granted  od  the 
(Fouud  of  newlf-dlscovered  eTidence  where  snch 
evidence  whb  either  cnmalatiTe  or  known,  or  with 
the  exercise  of  reasonable  diligence  conld  ban 
been  discovered,  before  the  trial. 

Actioti  by  Hraman  H.  Nagel  against  Frank- 
lin T.  Hayo.  Jndsmeiit  for  plalntUt.  Rule 
to  show  canee  why  a  new  trial  should  not  be 
gEuted.  ,  Disctaorxed. 

Argued  June  term,  180d.  before  MAOIB,  C. 
J.,  and  VAN  SXCSSSL,  aARRISON,  and  LIP- 
PINCOTT,  JJ. 

Walter  J.  Knight,  for  plaintiff,  Frank  B. 

Bradner,  for  defendant.  ^ 

PER  CURIAM.  This  case  was  properly 
Bobmltted  to  the  Jury  with  full  Instructions, 
in  which  we  find  nothing  objectionable.  The 
alleged  newly-dlscorered  evidence  is  either 
cumulative,  or  was  known,  or  with  the  exer- 
cise of  due  diligence  would  have  been  dis- 
covered, by  defendant  before  the  trial.  None 
ot  the  reasons  for  a  new  trial  seem  sufficient, 
and  the  rule  to  ahow  cause  must  be  dis- 
charged. 


FAIRCHILD  V.  FAIRCHILD  et  aL 

(Court  of  Cbanoeiy  of  New  Jenqr.  Nor.  27, 
18800 

OAHOdLLATION  OF  TMSTRUKBIimi  —  DBBDS -> 
HUSBAND  AND  WIFB— PARTI BS— WITNESSES 
•-TRANSACTIONS  WITH  DECEASED  PERSON— 
BCRDBN  OF  PROOF— DnRBSS—KVIDBNCB. 

1.  A  deed  for  lands  was  made  br.  a  husband 
h.nd  wife  to  ■  third  party,  and  the  latter  an- 
other deed,  containing  a  covenant  of  general  war- 
ranty, was  made,  reconveying  the  lands  to  the 
husband.  The  wife  after  the  husbnad's  death 
filed  hei  bill,  alleging  that  the  first  deed  was  ob- 
tained by  duress,  and  that  the  aecood  was  fraadu- 
lent  in  aid  of  the  first,  and  praying  that  both  be 
declared  void.  Held,  the  grantors  in  the  second 
deed,  soa^t  to  be  declared  fraudulent  and  void, 
are  necessary  parties  defendant  in  such  a  bill. 

2.  The  heirs  of  the  deceased  husband  in  such  a 
bill  are  sued  in  a  representative  capacity,  and  the 
complalnaDt  cannot  testify  as  a  witness  as  to  any 
statement  by  or  transaction  with  the  decedent, 
unless  a  defendant  heir  shall  first  be  called  as  a 
wituess  in  his  own  behalf,  and  give  testimony  as 
to  a  statement  by  or  transacnou  with  the  de- 
cedent. 

8.  Where  a  deed  and  its  certificate  of  acknowl- 
edgment are  perfect  in  themselves,  the  burden 
of  proof  rests  upon  those  who  allece  that  the 
deed  was  obtained  by  duress,  and  the  acknowl- 
edgment was  not  efficiently  taken,  to  prove  thrir 
allegations. 

4.  The  burden  Is  not  carried  by  the  testimony 
of  the  party  solely  interested  in  setting  aside  the 
deed,  where  the  witness  knows  that  la  stating 
the  essential  facts  she  is  free  from  the  possibility 
of  contradiction,  and  her  testimony  is  in  other 
important  particulars  contradicted  by  that  of  dis- 
interested witnesses. 

(Syllabus  by  the  Court.) 

Bill  by  Ellen  M.  Palrchlld  against  Luclen 
Falrchlld  and  others  to  set  aside  deeds  exe- 
cuted by  complainant's  husband  and  benelf 
under  duress.  Bill  dismissed. 


The  complainant  !n  tbis  case  ts  the  widow 
of  Jesse  D.  Falrchlld.  who  died  on  December 
21,  1897.  She  and  Mr.  Falrchlld  were  mar- 
ried October  12,  186S,  and  she  resided  with 
her  husband  np  to  September  14,  1895.  No 
children  appear  to  hare  been  bom  of  the  mar- 
riage. Falrchlld  died  Intestate,  and  the  de- 
fendants In  this  suit  are  his  heirs  at  law. 
The  ground  of  complaint  made  by  the  bill 
Is  based  upon  the  following  circumstances: 
The  complainant  was  the  owner  of  a  tract  of 
land  lying  at  Htoimonton,  N.  J.  In  1893 
this  land  was  divided  Into  two  parcels.  On 
one  of  them  a  new  house  bad  been  built,  and 
on  the  other  an  old  bouse  had  been,  to  some 
extent,  restored  and  r^alred.  The  portion 
upon  which  the  new  house  was  located  was 
conveyed  by  the  complainant  and  Falrchlld, 
her  husband,  to  Lyford  Beverage,  by  deed 
dated  May  12,  1S93,  for  the  named  consider- 
ation of  $200.  .This  deed  was  witnessed  by 
one  John  Atkinson,  and  was  acknowledged 
In  due  form  of  law,  on  the  13th  day  of  May, 
1803,  by  Falrchlld,  and  also  by  his  wife,  the 
complainant,  before  the  said  Atkinson,  as 
commissioner  of  deeds  for  the  state  ot  New 
Jersey.  The  acknowledgment  declares  that 
the  wife,  Ellen  M.  Falrchlld,  "being  of  fuU 
age,  on  a  private  examination  apart  from  her 
said  husband,  before  me,  acknowledged  that 
she  signed,  sealed,  and  delivered  the  same 
as  her  voluntary  act  and  deed,  without  any 
fear,  threats,  or  compulsion  of  her  said  hus- 
band." In  executing  this  deed  the  signature 
of  the  wife  appears  first  above  the  signature 
of  the  husband.  The  deed  was  on  the  15th 
day  of  May,  1893.  recorded  in  the  Atlantic 
county  clerk's  office.  On  the  same  day  the 
grantee.  Lyford  Beverage,  with  his  wife,  re- 
conveyed  the  property  (being  the  lot  contain- 
ing the  new  house)  to  Jesse  D.  Falrchlld,  the 
husband  of  the  complainant,  by  deed  dated 
May  12,  1893,  for  the  named  consideration  of 
$200,  with  covenant  of  general  warranty 
This  deed  was  also  acknowledged  May  13 
1893,  by  Lyford  Beverage  and  his  wife,  be- 
fore Atkinson,  as  commissioner  of  deeds;  and 
both  deeds  were  subsequently,  on  the  15th 
day  of  May,  1893,  recorded  in  the  Atlantic 
county  clerk's  office.  The  complainant,  El- 
len M.  Falrchlld,  alleges  that  she  hud  loaned 
$800  to  her  husband  In  his  lifetime,  and  that 
she  and  her  husband  agreed  that  the  com- 
plainant should  be  repaid  the  amount  loaned 
to  blni  by  her,  by  the  erection  by  him  of  a 
house  on  the  lot.  The  house  was  built,  and 
the  wife  claims  to  have  furnished  part  of 
the  money,  and  that  the  husband  provided 
the  residue.  The  complainant  states  that  In 
February,  1893,  she  was  In  very  feeble  health, 
and  that  she  discovered  evidence  of  unfaith- 
fulness on  the  part  of  her  husband,  and  that 
he  began  to  be  cruel  to  her,  so  that  she  be- 
came a  confirmed  Invalid,  and  her  life  was 
despaired  of,  and  that  while  In  this  condition, 
and  confined  to  her  bed  with  sickness,  and 
unable  to  resist  bis  demand,  he,  on  the  t2th 
day  of  May,  1893,  caused  the  omTe/ance  to 
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BeTerage,  atwve  named,  to  be  prepared,  on 
an  nnderatandlng  tliat  Beverage  should  Im- 
medlatEdy  reconvey  it  back  to  tbe  busbnnd, 
Falrchlld.  She  alleges  that  her  husband 
**lmugbt  said  conveyance,- with  one  John  At- 
kinson, a  commlsslouer  of  deeds,  with  blm, 
and  demanded  that  omtrix  should  alga  the 
same  forthwith;  that  oratrlx  remonatrated 
with  him  that  she  could  not  do  It,"  stating  at 
length  the  reasons;  that  her  husband  then 
began  a  series  of  threats,  and,  being  too  fee- 
ble to  have  any  controTersy,  she  signed  the 
deed,  with  tbe  express  understanding  that  up- 
on her  recovery  it  chould  be  deeded  back  to 
ber  whenever  she  requested  it  She  admits 
that  she  Indicated  to  the  officer  who  toc^  her 
acknowledgment  her  free  execution  of  the 
deed,  supposing  she  would  have  an  oppor- 
tunity to  speak  to  him  In  the  absence  of  her 
husband;  but  ifhe  alleges  that  this  was  not 
afforded  her,  and  she  had  no  chance  to  see 
the  officer  separately,  out  of  the  presence  of 
her  husband;  that  Beverage  Immediately  oxi* 
veyed  the  title  to  the  husband,  who  departed 
this  Ufe,  Intestate,  on  December  21,  1897; 
and  that  upon  his  death  the  premises  descend- 
ed to  his  heirs  at  law,  the  defendants.  Tbe 
complahiant  alleges  that  tbe  defendants  hold 
title  to  the  house  "fraudulently  and  by  du- 
ress" ;  that  no  consideration  ever  passed 
tiiecefor  from  Beverage  to  her,  or  from  Bev- 
erage to  her  husband.  She  alleges  that  oi^ 
her  recovery  she  demanded  that  ber  husband 
Join  in  a  deed  reconveylng  the  premises,  bat 
that  he  refused  to  do  so,  and  in  September, 
1885,  abandoned  her,  and  in  December,  1897, 
died  intestate.  She  prays  a  decree  that  the 
defendants  bold  the  property  in  question  in 
tmst  for  her,  and  that  tbej  have  no  Interest 
in  law  or  In  equity  In  tbe  same.  Each  of  the 
defendants  answers  separately,  denying  the 
loan  by  the  complainant  to  her  husband,  and 
ailing  that  tbe  latter  was  engaged  In  bosl- 
ness,  the  profits  of  which  were  largely  spent 
upon  tbe  complainant  They  deny  any  agree- 
ment to  erect  a  bouse  on  the  premises  In 
question,  In  satisfaction  of  any  loan  to  the 
complainant,  and  allege  that  the  conveyances 
referred  to  were  made  pursuant  to  an  agree- 
ment and  arrangement  between  the  complain- 
ant and  her  husband.  They  deny  that  In 
February,  1893,  the  health  of  the  complain- 
ant was  bad;  dmy  that  she  discovered  any 
miscondnet  on  the  part  of  her  husband,  and 
that  there  was  any  such  misconduct;  allege 
bis  devotion  to  and  care  for  his  wife;  and 
deny  the  use  of  any  threats  to  obtain  tbe  ex- 
ecution of  tbe  deeds  In  question,  and  stiite 
that  the  complainant  executed  the  deed  to 
Beverage  of  her  own  free  will,  and  so  ac- 
knowledged It  before  tbe  commissioner.  They 
deny  any  fraud  or  duress  In  obtaining  tbe 
deed,  and  allege  that  the  conveyance  was 
made  upon  an  agreement  between  the  com- 
plainant and  ber  husband  that  he  should 
make  some  improvements  on  another  lot  be- 
longing to  ber,  which  he  did;  that  he  made 
no  promise  to  reconvey;  that  be  was  forced 
44A.-flO 


to  leave  the  complainant  because  of  her  vex- 
ations and  false  charges  of  infidelity;  that 
tbe  lands  descended  to  tbe  defendants  upon 
the  death  of  the  husband  Intestate. 

John  J.  Crandall,  for  complainant.  Sam- 
uel H.  Richards  and  Thomas  EL  French,  tot 
defendants. 


GREY,  V.  C.  (after  stating  the  factK)  At 
tbe  hearing  the  vice  chancellor  called  tbe  at- 
tention of  the  counsel  for  tbe  complainant  to 
the  fact  that  Beverage,  grantor  lu  one  of  tbe. 
deeds  which  it  Is  desired  to  declare  void,  was 
□ot  a  party  In  tbe  cause.  Tbe  counsel  In- 
sisted upon  his  right  to  present  the  cause 
without  bringing  In  Mr.  Beverage  as  a  party. 
No  efficient  decree  can  be  pronounced,  de- 
claring the  deed  made  by  Beverage  and  wife 
to  be  void,  unless  those  grantM^  be  parties  to 
tbe  cause.  In  order  that  they  may  be  bound  by 
the  decree.  De  Groot  v.  Wright,  7  N.  J.  Eq. 
516,  was  a  bill  to  reform  a  deed,  and  the 
grantor  was  not  made  a  party.  An  Injunction 
was  dissolved  by  Chancellor  Halsted  od  the 
formal  answer  of  the  grantee,  disclaiming 
knowledge;  and  on  flual  hearing  (9  N.  J.  Eq. 
68)  CSiancellor  Williamson  declared  that  no  de- 
cree could  be  made  unless  the  grantor  In  the 
Impugned  deed  were  a  party  before  the  court. 
Where  A.  desired  to  transfer  tbe  fee  of  his 
lands  to  his  wife,  and  tor  that  purpose  con- 
veyed to  B..  who,  with  his  wife,  reconveyed  to 
the  wife  of  A,  and  in'  both  deeds  there  was  a 
misdescription  of  the  lands.  It  was.  sought  by 
bill  In  equity  to  correct  tbia.  It  was  held  that 
B.  and  his  wife  were  necessary  parties.  Van- 
derbeck  v.  Perry,  28  X.  J.  Bq.  308-370.  If 
the  grantors  are  necessary  parties  where  only 
the  reformation  of  the  deed  Is  asked,  they 
certainly  must  be  where  It  Is  sought  to  have 
It  decreed  to  be  vdd. 

Irrespective  of  the  absence  of  the  necessary 
parties  to  this  suit  there  arc  other  fatal  ob- 
jections to  tbe  rell^  sought,  which,  to  save 
further  litigation,  may  pn^rly  be  consid- 
ered. 

Whatever  equity  the  complainant  has  to  n 
decree  declaring  the  deed  which  she  executed 
to  Beverage,  and  that  whit-b  Beverage  made 
back  to  her  husband,  to  have  been  fraudulent, 
and  obtained  through  duress.  Is  dependent 
upon  tbe  events  which  happened  at  and  be- 
fore  the  execution  of  those  deeds.  In  form, 
the  conveyances  are  perfect,  and  effectual  to 
pass  the  title  of  the  camplalnant—First,  to 
Mr.  Beverage;  and,  secondly,  to  the  husband, 
Jesse  D.  Falrchlld.  The  complainant  alleges 
that  the  deed  to  Beverage  was  obtained  by 
actual  threats  made  by  her  husband,  as  I  tm- 
derstand  tbe  allegation  in  the  bill,  prior  to 
and  at  the  time  when  the  commissioner  was 
brought  to  the  house  for  the  execution  and  ac- 
knowledgment of  the  deed.  She  states  that 
she  remonstrated  and  argued  and  resisted,  and 
that,  overcome  by  her  husband's  i^rslstence 
and  threats,  she  Anally  executed  the  deed, 
npon  the  understanding  tiiat  the  property 
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Bliould  be  recoDveyed  to  ber  when  she  recov- 
ered. The  persons  present  at  the  doing  of 
the  events  in  question  were  Falrchild,  hit 
wife  (now  complainant),  and  the  commission- 
er, Atkinson.  Of  these,  Falrchild  and  Atkin- 
son are  both  dead.  The  only  living  witness 
who  participated  In  the  transactions  which 
resulted  In  the  execution  of  the  deed  to  Bev- 
erage Is  the  complainant  herself.  The  com- 
plainant was  offered  as  a  witness  In  ber  own 
behalf,  and,  against  the  objection  of  the  de- 
fendants, gave  the  only  testimony  in  the  cause 
touching  her  traneactlons  with  her  husband 
In  the  making  of  the  alleged  forced  deed,  and 
his  statements  regarding  that  matter.  It  Is 
insisted  that  the  complainant  has  filed  her 
bin  In  this  cause  for  the  purpose  of  setting 
aside  a  deed  made  by  her  for  her  husband's 
benefit,  In  his  lifetime,  under  duress  exercised 
by  him  on  her  will.  She  brings  this  suit 
against  his  heirs  at  law,  and  calls  upon  them 
to  answer  touching  his  wrongdoing.  They 
are  sued  as  his  representatives,  and  can  de- 
fend only  upon  the  same  grounds  that  he 
would  have  defended  were  he  alive.  What- 
ever  may  have  been  the  difficulties  In  recon- 
ciling some  of  the  earlier  decisions  under  the 
evidence  acts,  the  cases  of  Joss  v.  Mohn,  65 
N.  J.  Law,  407,  26  Atl.  987,  In  the  supreme 
court,  and  Greenwood  v.  Henry,  52  N.  J.  Eq. 
450,  28  Atl.  1053,  and  Kerapton  v.  Bartlne,  57 
N.  J.  Eq.  — ,  44  Atl.  461,  In  this  court,  ap- 
pear to  have  settled  beyond  question  that  In 
such  a  suit  as  this,  brought  by  a  widow 
against  the  heirs  at  law  to  set  aside  a  deed  to 
the  ancestor,  the  heirs  are  sued  In  a  repre- 
sentative capacity,  and  the  complainant  can- 
not testify  unless  the  representative  party 
were  first  called,  and  testified  In  his  own  be- 
half as  to  some  transaction  with  or  statement 
by  the  decedent.  The  testimony  of  the  com- 
plainant being  thus  excinded.  there  remains 
no  proof  to  sustain  the  equity  asserted  by  bill 
of  complaint. 

If,  however,  the  testimony  of  the  complain- 
ant were  admitted,  I  am  of  opinion  that  the 
weight  of  the  evidence  Is  against  ber  all^a- 
tlon  that  the  deed  to  Beverage  was  obtained 
to  be  made  by  threats  and  duress.  The  deed 
Is  In  Itself  a  perfect  conveyance.  The  ac- 
knowledgment of  the  complalnabt  as  gratrtor 
is  full  and  complete.  In  accordance  with  the 
statutory  requirements.  Such  a  deed  Is  not  to 
be  lightly  thrown  aside.  The  safety  of  titles 
requires  that  the  proofs  shall  be  of  the  most 
convincing  kind.  Mldmer  v.  Mldmer,  26  N.  J. 
Bq.  304,  affirmed  on  appeal  in  27  N.  J.  Eq. 
548.  The  complainant's  allegation  In  the  bill 
Is  that  before  the  execution  of  the  deed  her 
husband  began  a  course  of  intolerable  cruel- 
ty, so  that  the  complainant  became  a  con- 
firmed inralld,  and  her  life  was  despaired  of 
by  her  friends;  that  while  she  was  thus  con- 
fined to  her  bed  her  husband  brought  the 
deed,  and  demanded  that  she  execute  It.  She 
alleges  that  she  refused,  and  said  to  him,  as 
reasons  for  her  refusal,  that  the  income  was 
all  the  support  die  had;  that  her  husband  did 


not  support  her;  that  he  had  squandered  her 
property,  with  no  prospect  of  returning  It  In 
her  testimony,  however,  she  states  no  such 
condition  of  facts.  Not  a  detailed  cliarge  of 
cruelty  Is  made  against  her  husband,  exc^t 
the  threat  hereinafter  quoted.  She  saya  be 
often  struck  ber,  but  no  Incident  of  time,  place, 
or  circumstance  is  given;  and  others,  who 
should  have  known,  say  the  husband  was  de- 
voted in  his  attentions.  She  makes  no  claim 
that  the  Income  from  the  proi>erty  was  all 
she  had,  and  no  accusation  of  nonsupport  or 
squandering  of  her  property  by  him  prior  to 
the  making  of  the  deed.  Nor  does  she  testify 
that  she  made  to  her  husband  any  such  state- 
ments of  facts  as  her  reastms  for  refusing  to 
sign  the  deed.  She  testifies  that  she  was  so 
111  as  to  be  confined  to  her  bed  In  February. 
1893  (the  deed  was  made  on  May  12,  1893). 
and  that  she  "never  got  from  her  bed  antil  the 
following  June";  that  ha  husband  would 
not  allow  any  of  her  relatives  and  friends  to 
see  her.  save  the  doctor,  and  once  that  Mr. 
Beverage  was  brought  in  when  she  was  In  a 
very  critical  state.  She  declares  In  one  part 
of  ber  testimony  that  she  had  but  two  con- 
versations with  her  husband  about  signing 
the  deed  before  she  signed  it,— once  before 
she  was  sick,  when  she  declined  "because 
her  family  would  feel  bad  about  It";  and 
once,  after  she  was  sick,  he  asked  her  again 
to  sign  the  deed,  when  she  replied  that  she 
"did  not  know  how,"  and  he  said:  "I  will 
teach  you  how.  You  can't  get  out  of  this 
bed,  and  I  have  the  front-door  key  in  m) 
pocket.  I  will  leave  you  to  die  alone."  This 
she  says  was  about  six  weeks  before  she  sign- 
ed the  deed.  She  testifies  that  she  signed  the 
deed  while  so  sick  In  bed  that  she  had  to  be 
supported  by  her  husband,  and  that  Mr.  At- 
kinson, the  commissioner,  took  her  acknowl- 
edgment in  tbe  presence  of  her  husband,  and 
gave  her  no  chance  to  declare  that  she  was 
compelled  to  sign  it,  as  she  intended  to  do 
If  she  had. the  opportunity.  She  further  tes- 
tifies that  she  had  no  talk  with  Mr.  Beverage 
about  the  matter  at  all.  The  complainant, 
who  is  a  very  intelligent  woman,  knew  when 
she  was  testifying  as  to  the  acts  and  say- 
ings of  her  husband  and  of  Mr.  .Atkinson,  the 
commissioner,  who  took  her  acknowledgment, 
that,  both  of  them  Iwing  dead,  no  one  could 
by  any  possibility  in  any  way  contradict  ber. 
The  credibility  of  ber  testimony  as  to  these 
incidents  may  fairly  be  Judged  by  Its  truth 
when  It  relates  to  circumstances  as  to  which 
other  and  disinterested  witnesses  testify.  She 
states  that  she  was  not  oat  of  bed  from  Feb- 
ruary until  May,  and  that  sbe  did  not  talk 
with  Mr.  Beverage  about  the  matter  at  all. 
Hr.  Beverage,  however,  swears  that  he  kept 
a  store  In  the  same  building  In  which  the 
complainant  and  her  husband  lived,— so  near 
to  them  that  the  voices  of  persons  speaking 
In  their  apartments  could  be  heard  In  the 
store,  when  speaking  loudly;  that  about  May 
10th  Mr.  Falrchild  came  into  the  store,  fol- 
lowed 1^  his  wife,  and  FalrcbUd  said  that  Us 
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wife  wanted  to  transfer  a  piece  of  property 
to  talm,  and  asked  BeTerase  U  he  was  willing 
It  should  go  tiirongta  his  (Bererace's)  bands. 
Bererage  hesitated,  and  the  complainant  then 
■poke  op'  and  said:  "Toa  know.  Mr.  BeTei^ 
age,  the  law  will  not  permit  a  wife  to  trans- 
fer property  direct,— It  has  to  go  through  tlie 
bands  of  a  third  party;  and  we  would  rather 
it  would  be  yon,  than  any  one  we  know  of." 
Bererage  farther  states  that  tlie  complainants 
health  was  such  that,  when  she  came  Into  the 
store  with  her  husband,  she  was  able  to  more 
about  This  testimony  of  Mr.  BeTerage  Is  en- 
tirely Inconsistent  with  that  of  the  complain- 
ant Instead  of  a  weak  woman,  sick  In  bed 
from  cmelty.  who  never  talked  of  the  matter 
with  Mr.  Bererage.  she  appears  on  her  feet, 
as  an  unlnrlted  Tolunteer,  explaining  to  Mr. 
Bererage  her  reasons  for  asking  his  aid  In 
making  the  conveyance  which  she  now  says 
was  forced  from  her.  If  there  was  any  com- 
pulsion, she  bad  Mr.  Beverage  hi  his  store, 
within  the  sonnd  of  her  voice,  to  whom  during 
the  two  or  three  days  following  this  conver- 
sation, and  prior  to  the  execution  of  the  deed, 
she  might  surely  at  some  time  have  disclosed 
the  truth.  There  Is  not  the  slightest  reason 
to  believe  that  be  woqld  In  such  case  have 
aided  In  the  making  of  a  compnlS(»y  deed, 
nor  Is  there  any  doubt  that  she  knew  he 
would  have  refused  the  deed  had  she  told  him 
It  was  to  be  obtained  by  threats.  Again,  the 
testimony  of  the  complainant  Is  that  the  com- 
missioner took  her  acknowledgment,  but  not 
separately,  apart  from  her  husband;  that  she 
expected  and  Intended,  If  afTorded  the  op- 
portunity, to  "acknowledge  to  the  officer  that 
I  was  being  compelled,  and  would  he  bring 
me  assistance  in  my  hour  of  trouble."  This 
Btatnneat  Is  In  direct  contradiction  of  the  ex- 
press terms  of  the  ootlficate  of  acknowledg- 
ment of  the  commissioner.  That  certificate, 
being  In  lawful  form.  Is  prima  fade  evidence 
of  the  fact  of  a  separate  acknowledgment  by 
the  complainant,  apart  from  her  husband. 
The  testimony  of  the  complainant  alone  should, 
be  weighed  with  great  care,  when  presented 
In  contradiction  of  the  certificate  of  a  sworn 
officer,  ^tir^  disinterested  In  the  matter, 
that  he  had  duly  performed  his  duty.  It 
should  be  noted  that  In  this  case  neither  In 
the  obtaining  of  the  deed  nor  In  the  taking 
of  the  acknowledgment  does  the  complainant 
claim  to  have  been  deceived  at  the  time  of 
her  action.  She  declares  that  she  knew  the 
deed  was  forced  from  her  by  threats.  She 
knew  she  should  have  been  separately  exam- 
ined, and  had  Intended  to  comi^aln  to  the 
commissioner  If  she  were  afforded  the  oppor- 
tunity. She  says  She  was  In  a  resisting  frame 
of  mind,  hoping  for  a  chance  to  escape  from 
the  duress  Imposed  upon  her.  The  transac- 
tion took  pkice  in  May,  1863.  She  admits  that 
«he  was  able  to  be  about  In  the  following 
Jime  and  thereafter.  The  natural  action  of  an 
Intelligent  woman,  who  had  been  so  recently 
subjected  to  such  an  outrage,  and  especially 
when  committed  by  a  husband  who,  she  says, 


was  unfaithful  to  her,  would  have  been  to 
make  complaint,  at  least  to  those  nearest 
and  who  participated  In  the  wrongdoing.  She 
says  she  did  not  know  for  several  weeks  aft- 
er slie  made  the  deed  to  Beverage  about  Us 
having  conveyed  to  her  husband.  If  this  be 
true,  she  had  for  several  weeks  In  the  same 
building  with  her  the  man  who,  so  far  as  she 
knew,  could,  by  a  reconveyance,  hare  fully 
protected  her  ^m  the  consequences  of  the 
wrong  done,  If  any  were  don^  if  she  but 
mentioned  a  word  of  it  She  says  she  was 
poor,  and  not  able  to  help  herself;  but.  know- 
ing that  Bererage  was  In  the  next  room  al- 
most constantly.  It  Is  difficult  to  believe  she 
would  not  during  her  convalescence,  have 
spoken  to  him  of  the  compuIsOTy  deed,  If  com- 
pulsion had  been  used  to  Induce  her  to  make 
it  But  ahe  Is  not  shown  to  have  spoken  a 
word  to  Beverage  or  to  any  one  else,  save  to 
her  husband,  now  dead,  either  during  the 
several  weeks  Immediately  after  the  making 
of  the  deed,  or  at  any  time  until  after  her 
final  quarrel  with  her  husband.  A  comparl- , 
son  of  dates  will  shed  light  on  the  nonaction 
of  the  complainant  and  throw  doubt  upon  her 
claim  that  the  deed  was  forced  from  her. 
She  made  the  deed  May  12,  1803.  She  parted 
from  her  husband  In  September,  1896.  She 
filed  her  blU  In  April.  1897.  The  period  of 
acquiescence,  from  May.  1883,  to  April.  1807. 
Is  so  long  as  to  make  It  difficult  to  believe  the 
cause  of  ccHnpIalnt  existed.  It  appears  in 
proof  that  the  complainant  was  a  woman  who 
"had  a  mind  of  ber  own."  "She  was  very 
careful  to  know  the  contents  of  the  Instni- 
ipent  she  was  asked  to  sign,  and  wonid  state 
her  objections,  and  seem  to  have  a  very  good 
Idea  of  business."  Sometimes  it  took  but  a 
few  minutes  to  hare  her  execute  a  deed; 
sometimes,  an  hour.  If  such  a  woman  were 
In  fact  forced  to  make  a  deed,  It  Is  hardly 
probable  she  would  wait  so  long  to  claim  re- 
lief. Speaking  of  a  period  after  she  bad  made 
the  deed,  she  testifies  that  her  husband  told 
her  she  need  not  feel  bad  about  It;  that  as 
soon  as  he  had  gained  his  point,  and  got  the 
office  (for  which  he  bad  told  her  he  needed 
to  hold  real  estate),  be  would  give  the  land 
back  to  her.  But  she  also  swears  that  he  got 
the  office,  and  that  he  did  not  deed  It  back; 
telling  her  that  he  had  It  hi  his  possession, 
and  possession  was  nine  points  of  the  law. 
This  must  have  been  before  they  parted,  In 
September,  1895.  She  thus  bad,  according 
to  ber  own  statement,  full  warning  that  be 
proposed  to  keep  the  property.  She  took  no 
action  for  over  a  year  and  a  half. 

There  Is  some  evidence  touching  the  deal- 
ings between  the  complainant  and  her  hus- 
band during  the  period  of  their  married  life, 
from  1808  to  189S,  which  suggests  an  infer- 
ence that  the  husband  had  given  to  the  .wife 
a  valuable  consideration  for  the  transfer  of 
the  title  to  him  alleged  to  hare  been  obtained 
by  threats.  The  testimony  on  the  point  Is, 
howerer.  somewhat  confused;  and,  In  view  of 
the  failure  of  the  complainant's  fftoot*  to 


Digitized  by 


948 


44  ATLANnC  RBP09TBB. 


CLJ. 


tablish  dnresa.  It  need  not  be  further  consld- 
ered.  On  tlie  whole  case,  the  complainant 
has  shown  no  eqult;,  and  the  bill  Bbould  be 
dlsmlaaed,  with  costs. 


<H  N.  J.  L.  80) 

CITT  OP  CAPE  MAY  t.  CAPE  MAT 

TRANSP.  CO. 

(Supreme  Coart  of  New  Jersey.  Not.  18, 

PLBADINO— EXHIBITS  —  8TRHHT  RAILROADS  — 
ACTION— PEES  FOR  GARS— LIABILITY  OF 
LESBBB  OF  ROAD— LICBN8B  FOR  RBTVENTIBk 

1.  In  an  action  is  which  the  declaration  refen 
to  EQ  ordiuaQce  as  annexed  thereto,  the  ordi- 
nance becomea  a  part  of  the  declaration  aa  fully 
as  ff  It  was  accnrately  stated  therein. 

2.  When  the  action  is  by  the  city  agaiDSt  a 
street-railway  company  to  recover  a  stipulated 
sum  for  "each  pasaenker  car"  run  on  the  rail- 
way, In  accordance  with  the  ordinance,  which 
provided  that  in  consideration  of  the  grant  or  au- 
thority to  lay  oat  and  conatnict  audi  railway, 
and  to  run  cara  thereon,  a  certain  sum  should  be 
paid  for  "each  passenger  car,"  the  declaration  in 
such  action  must  conform  to  the  ordinance,  and 
the  averment  should  be  of  the  liaUlity  of  the 
railway  compaoy  for  the  atipulated  fee  for  "each 
caasenger  car."  The  averment  of  liability  for 
''each"  car  run  on  said  road  is  not  sufflcienL 
Where  the  action  ia  upon  an  ordinance  or  statute, 
the  defendant  must,  in  the  declaration,  be 
brought  within  the  terms  of  such  ordinance  or 
statute. 

3.  Where  the  fees  for  the  running  of  cars  are 
by  the  city  imposed  by  the  ordinance  only  upon 
the  railway  company  named  in  the  ordinance,  an 
action  cannot  be  maintained  1^  the  city  against 
the  lessee  of  ttoA  railway  for  sach  fees,  anless 
there  be  In  the  lease  some  agreement,  condition, 
or  covenant  in  reference  to  such  ordinance  made 
for  the  benefit  of  the  city,  aiul  which  inures  to 
the  benefit  of  the  city;  and  the  declaration  in 
such  an  action  Is  not  anffldent,  without  an  aver- 
ment of  such  agreement,  condition,  or  covenant 
therein,  as  no  iwivity  of  contract  or  oUisatlwi 
between  the  city  and  the  defendant  In  socn  ease 
arisea  by  the  ordinance  Itself. 

4.  A  dty,  under  the  power  merdy  *^o  regulate 
the  streets  thereof,  and  to  prescribe  the  manner 


in  which  corporations  shall  ezerdse  any  privily 
granted  them  in  the  use  of  any  street,'*^  cannot 
enact  an  ordinance  imposing  license  fees  for  rev- 
enue upon  a  railway  In  the  nae  of  the  streets. 
l%e  power  under  auch  authority  is  one  of  police 
regulation,  merely,  and  the  fees  imposed  must 
be  reasonable.  In  view  of  the  accompliahment  and 
fulfillment  of  such  regulation.  Under  auch  a 
power  the  right  of  taxation  for  revenue  is  not 
conferred. 

5.  Under  the  act  of  1885  (P.  L.  1885.  p.  817) 
the  power  Is  conferred  to  license  fay  ordinance  the 
running  of  cars  in  the  streets  of  dties,  and  that 
the  fees  for  snch  licenaee  may  be  imposed  fOT 
revenue.  The  ordinance  enacted  under  this  stat- 
ute must  provide  for  snch  license  In  express 
terma,  and  that  tiie  fees  for  such  license  are  im- 
posed for  the  purposes  of  revenue 

(Syllabus  by  the  Court.) 

Action  by  the  city  of  Gape  May  against  the 
Cape  May  Transportation  Company.  Demur- 
rers to  declarations  sustained. 

Argued  June  term,  1899,  before  MAGIE,  C 
J.,  and  VAN  SYCKEL,  GARRISON,  and  LIP- 
PINCOTT,  JJ. 

Howard  Oarrow  and  J.  Splcer  Learning,  for 
plaintiff.  Thonuu  B.  French,  for  defendant 

LIFPINCOTT,  J.  There  are  In  this  case 
wpaiate  demarrexs  to  the  first  and  second 


counts  of  the  declaration.  The  first  coant 
of  the  declaration*  sets  ont  that  on  June  9, 
iS&lt  the  plaintiff,  by  an  ordinance,  granted 
to  the  Cape  May  &  Sewell's  Point  Railroad 
Company  the  right  to  lay  ont  and 'constroct 
a  certain  railway  In  tbe  ci^  of  Oape  Hay 
along  tbe  sea  beacb,  and  that  In  and  by  said 
ordinance  it  was  provided  that.  In  conaldera- 
tloB  of  said  grant,  the  railroad  company 
should  pay  or  cause  to  be  paid  into  the  treaa- 
ury  of  the  city  the  sum  of  20  dollars  per 
annum,  payable  on  August  1st  in  each  year, 
for  eadi  and  every  passenger  car  mn  on  said 
road;  that  the  said  xallroad  company  ac- 
cepted the  provisions  of  said  ordinance,  and 
constructed  said  railroad;  and  that  the  Oape 
May  &  Sewell's  Point  Railroad  Company  in 
the  year  1893  leased  Its  railroad  so  construct- 
ed to  the  defendant,  and  the  defendant  assum- 
ed all  Its  obligations.  The  first  count  then 
proceeds:  "And  whereas,  the  said  defendant 
during  the  years  1897  and  1898  ran  and  oper 
ated  thirteen  cars  each  year  on  said  road; 
that  the  plaintiff  frequently  requested  tbe  de- 
fendant to  pay  tbe  plaintiff  the  sum  of  twen- 
ty dollars  per  car  for  each  of  said  years,  as 
provided  in  said  ordinance,  and,  although  the 
defendant  has  promised  to  pay  the  same,  yet 
tbe  defendant  refuses  to  pay  the  plaintiff  any 
mon^  whatever  for  running  sold  cars  over 
said  road,  and  there  Is  due  to  the  plaintiff 
therefor  the  sum  of  five  hundred  and  twen- 
ty dollars."  The  second  count,  taking  all  of 
the  averments  together,  sets  ont  that:  "Where- 
as, the  said  defendant  during  the  years  1897 
and  1898  operated,  controlled,  ran,  and  man- 
aged certain  trolley  cars  hi  the  city  of  Cape 
May  [the  plalntifT],  In  the  county  of  Cape 
May,  state  of  New  J'eraey;  that  the  plain- 
tiff, by  ordinance  duly  passed  and  approved 
on  May  8, 1898,  provided  there  should  be  paid 
to  the  plaintiff  annually  the  sum  of  twen^ 
dollars  for  each  trolley  car  operated  within 
the  city  of  Cape  May,  yet  the  said  defendant 
has  refused  and  neglected  to  pay  the  said  sum 
.  of  money,  or  any  part  thereof,  although  often 
requested  so  to  do,  and  there  is  due  the  plain- 
tiff therefor  the  sum  of  five  hundred  and  twen- 
ty dollara."  The  ordinance  Itself  is  rettx- 
red  to  In  the  first  count  of  the  declaration, 
and  Is  annexed  to  and  made  a  part  thereof. 

In  neltJier  count  of  tbe  declaration  Is  there 
any  averment  which,  so  far  as  the  op«s- 
tion  of  passenger  cars  is  concerned,  brings 
the  defendant  within  the  terms  of  tbe  ordi- 
nance. The  provision  In  the  ordinance  re- 
fers to  "passenger  cars."  The  averment  In 
both  counts  of  the  declaration  Is  that  the  de- 
fendant operated  and  ran  only  "cars."  If 
liability  of  the  defendant  Is  to  be  predicated 
dpon  the  ordinance,  then,  In  an  action  upon 
this  liability  so  created,  the  averment  must 
bring  the  defendant  within  Its  provisions.  It 
can  be  likened  to  a  cause  of  action  growing 
out  of  a  statute  by  virtue  of  which  the  ac- 
tion is  brought  The  declaration  must  bring 
the  defendant  within  its  terma  This  defect 
Is  common  to  both  counts  of  tbe  dedtatratton. 
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Ttaere  are  otber  objectlona  to  fb.e  wbole  dec- 
laration. There  Is  no  ETerment  In  eitta^ 
count  whldi  states  any  contract  whatever  be* 
tween  the  plaintiff  and  the  defendant  The 
ordinance  shows  no  i^Tlslon  whatever  bind- 
ing the  defendant  to  the  payment  of  any  mon- 
eys to  the  city.  If  this  ordinance  could  be 
considered  an  obligation  on  the  part  of  the 
Gape  May  &  SeweU's  Point  Railway  C!om- 
[>any  to  pay  the  city  in  accordance  with  the 
ordinance,  still  the  defendant  was  no  party 
to  such  an  obligation.  It  Is  quite  sufficient, 
In  the  view  taken  of  this  matter,  that  there 
existed  no  privity  of  obligation  between  the 
plaintiff  and  the  defendant.  If  any  duty  was 
owing  to  the  city  under  this  ordinance,  it  was 
the  duty  of  the  SeweU's  Point  Railroad  Com- 
pany, and  not  that  of  the  defendant  The 
ordinance  cannot  be  construed,  against  Its 
dear  language,  to  cover  the  railway  of  the 
defendant  company.  It  1b  averred  In  the  first 
count  of  the  dedaratlon  that  the  SeweU's 
Point  Otnnpany  leased  its  railroad  "to  the  de- 
fendant and  the  defendant  assumed  all  Its  ob- 
ligations." But  It  is  observed  that  the  dec- 
laration Is  not  founded  up<Ht  this  lease,  and 
what  tbe  obligations  of  the  def^idant  were 
under  the  lease  does  not  appear,  further  than 
this  general  aUegatlon.  In  this  count  the 
lease  referred  to  Is  not  set  out,  and  by  the 
av^ment  no  liaUUty  of  the  defendant  to  the 
plaintiff  appears.  No  agreement  with  the 
plaintiff  to  pay  the  charge  sought  to  be  im- 
posed by  tbe  city  Is  alleged,  nor  Is  It  shown 
tiiat  any  consideration  whatever  was  made 
or  existed  between  the  plaintiff  and  defend- 
ant from  which  an  agreement  to  pay  could 
be  implied.  No  agreement,  condition,  or 
■covenant  between  the  defendant  and  tbe  Gape 
May  ft  SeweU's  Point  Railroad  Company  for 
the  benefit  of  tbe  cl^  of  Gape  May  has  bem 
-set  oat  The  obligation,  If  any  existed  by 
Tlrtue  of  the  ordinance  and  Its  acceptance, 
was  between  the  dty  and  tbe  Cape  May  ft 
-SeweU's  Point  Railroad  Company  alone.  The 
■obligations  were  those  of  the  raltioad  com- 
pany, and  a  mere  lease  from  tbe  railroad  coso' 
pany  to  the  transportation  company  of  the 
railroad  did  not  neate  any  liability  of  the 
-defendant  to  the  dty.  No  action  could  be 
sustained  by  tbe  pWntlff  agatnet  tlie  dtfenfr 
-ant  based  upon  such  a  lease.  Tbe  assomp- 
tloQ  of  the  obUgatlon,  if  it  was  one  which 
•eovld  be  enforced,  might  give  rise  to  an  ac- 
tion by  the  lessor  against  the  lessee,  bnt  cer- 
tainly could  not  be  sustained  by  a  third 
party.  There  Is  no  averment  In  either  count 
■Of  the  declaration  of  any  agreement  or  cove- 
nant contained  In  this  lease  for  the  benefit  of 
the  plaintiff,  or  which  Inured  to  Its  benefit 
Nor  Is  there  any  averment  of  any  statute  of 
this  atate  which  creates  such  a  liability  on  the 
-part  of  the  defendant  to  the  city,  by  virtue  of 
the  succession  of  the  defendant  to  the  fran- 
chises, rights,  and  liabilities  of  the  Cape  May 
'ft  SeweU's  Point  Railroad  Company.  If  any 
-such  liability  so  arises,  the  averments  of  the 
•declaration  must  bring  tbe  case  within  the 


provisions  of  tbe  statute.  In  this  case  tb» 
court  has  not  perceived  the  contention  that 
the  action  is  based  iq>on  any  obllgattou  cre- 
ated by  sttitnte. 

Bnt  there  appears  a  question  more  funda- 
mental, which  would  seem  to  dispose  of  this 
right  of  action  based  upon  this  ordinance  and 
Its  acceptance;  and  that  is  the  question  of 
the  authority  of  the  dty  of  Cape  May  to  Im- 
pose such  a  condition  as  is  Imposed  by  the 
ordinance  upon  tbe  Cape  May  ft  SeweU's 
Point  Railroad  Company  for  the  prlvUege  to 
run  cars  within  the  dty  limits.  If  no  such 
authority  existed,  no  liability  can  attach  to 
the-  defendant.  This  imposition  Is  sought  to 
be  justified  by  the  exercise  of  the  police  pow- 
er of  the  dty  under  and  by  virtue  of  tbe  pro- 
visions of  Its  charter.  The  only  power  given 
by  the  charter  In  this  reaped  la  that  the  dty 
council  shall  have  power  to  "regulate  tbe 
streets,"  and  "to  prescribe  the  manner  in 
which  corporations  shall  exercise  any  privi- 
lege granted  to  tbem  In  the  use  of  any  street; 
avenue,  highway  or  aUey  In  said  city."  P.  L. 
t87S.  p.  214,  par.  7.  The  subject  Is  elaborate- 
ly discussed  In  the  case  of  North  Hudson 
County  Ry.  Go.  v.  Mayor,  etc.,  41  N.  J.  Law, 
71.  In  tbe  opinion  In  that  case  In  this  court 
are  clearly  defined  the  distinctions  between 
regulations  of  the  city  which  are  and  which 
are  not  valid  as  against  the  railway  company, 
exercising  Its  legislative  right  of  runqlng  cars 
In  a  city  under  and  In  accordance  with  its 
charter.  Following  the  principles  establish- 
ed In  that  case,  it  Is  manifest  that  tbe  ordi- 
nance Is  dearly  iU^al,  u  beyond  tbe  power 
and  authority  of  the  dty  coundl  to  enact;  and 
even  if  the  ordinance  bad  provided  for  a  11- 
ceivse,  under  its  police  power  alone,  the  fees 
att6nq;>ted  to  be  exacted  are  unreasonable,  and 
the  dty,  under  this  section  of  the  charter, 
acquires  no  power  to  tax  the  defendant  for 
purposes  of  revenue  by  sudi  an  ordinance  as 
this  Is.  "Undw  tbe  power  simply  to  regu- 
late, an  ordinance  cannot  be  passed  to  tax  for 
revenue  purposes.  In  the  course  of  the  ad- 
ministration of  such  a  power  tbe  public  treas- 
ury may  be  Incidentally  benefited  by  tbe  Im- 
position of  a  fine  and  penalties,  but  In  all 
such  cases  It  must  appear  that  the  means 
adopted  are  such  as  are  reasonably  necessary 
to  accomplish  the  purpose  of  a  relation 
merely.  Under  such  a  power  the  right  of 
taxation  for  revraiue  Is  not  conferred."  North 
Hudson  County  Ry.  Oo.  v.  Mayor,  etc.,  41  N. 
J.  Law,  71.  As  a  police  regulation,  this  ordi- 
nance was  unreasonable,  and  therefore  void. 

Neither  can  the  plaintiff  have  ai^  stand- 
ing to  maintain  this  action  against  the  Gape 
May  &  SeweU's  Point  Railroad  Company,  and 
consequently  not  against  the  defendant,  imder 
the  act  of  1885,  which  grants  the  power  to 
the  city  to  license  by  ordinance  the  running 
of  the  cars,  etc.,  and  that  the  fees  for  such 
licenses  may  be  Imposed  for  revenue.  F.  L. 
1885,  p.  317,  a  1,  2  (2  Gen.  St.  2234,  par. 
517).  Ndther  count  of  the  declaration  redt^ 
any  such  ordinance,  or  that  any  license  was 
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taken  oat,  or  that  tbe  tee  was  Imposed  aa  a 
license  for  the  purpose  of  revenue.  An  In- 
spection of  the  ordinance  Itself,  as  annexed 
to  tbe  declaration,  or  the  first  count  thereof, 
shows  that  no  sndi  avenuent  could  be  made 
In  a  declaration  founded  on  the  ordinance,  tox 
It  makes  no  reference  to  tt,  nor  recital  that 
It  was  for  the  purpose  of  fixing  a  fee  for  reve- 
nue; and  that  was  necessary  uaAee  the  act  of 
1S85.  The  act  of  188&  authorises  the  Imposi- 
tion by  license  of  fees  for  revenue,  but  It  con- 
fers no  authority  to  Impose  any  payment 
whatever  except  for  licenses  exacted  by  an 
ordinance  duly  enacted  for  that  purpose,  l^e 
ordinance  must  be  In  conformity  with  the  act 
The  ordinance,  neither  In  terms  nor  Import 
Indicates  any  such  purpose  or  effect,  and  the 
declaration  in  neither  of  the  counts  makes  any 
averments  to  that  effect  North  Hodson 
County  By.  Co.  v.  Mayor,  etc,  41  N.  J.  Law, 
71;  Morgan  v.  Orange,  60  N.  J.  Law,  389,  18 
Atl.  240;  Baynea  v.  City  of  Cape  May,  S2 
N.  J.  Law.  182.  183,  19  AU.  176;  Johnson  v. 
Borough  of  Asbury  Park.  60  M.  J.  Law,  481. 
38  AU.  6^  The  demnrrem  moat  ba  nutaln- 
ed,  with  coata. 

(64  N.  J.  U  ») 

CABUNG  et  al.  t.  HATOR.  BTC.,  OF  CITT 
or  HOBOKEN. 
<Ooart  of  Brrors  and  Appeals  of  New  Jersey. 
Nov.  27.  1899.) 

OKtTIORARI-TAX  ORDINANCB-RBVISW— 

LACHES. 

The  supreme  court  will  aot  grant  certiorari 
to  review  a  tax  ordinance  paaaed  by  a  city  coun- 
dl,  where  the  tppllcatloa  to  not  made  nntll  after 
the  taxes  are  assessed  and  coirflnned,  and  over 
three  months  have  hiterrened  between  its  pas- 
sage and  tbe  confirmation  of  the  aasessmea^ 

AppUcatI(m  Ownellua  CuUng^  and  an- 
other against  ttie  major  and  council  of  the 
city  of  Hobofcen  to  rerlew  a  tax  ordinance. 
Application  denied. 

I.  1.  Weller,  for  the  rale.   J.  F.  Mfnton, 

opposed. 

PEB  CUBIAM.  The  tax  ordinance  was  ap- 
proved June  29,  1809.  and  under  It  taxe^  were 
assessed  and  confirmed  October  5.  1899.  The 
rule  for  certiorari  was  not  applied  (or  until 
October  7,  1899.  We  think  it  was  then  too 
late  to  review  the  ordinance  for  the  purpose  of 
setting  aside  any  of  Its  provisions,  and  that. 
If  Illegal  taxes  have  been  levied  under  It.  in- 
dividual taxpayers  must  be  left  to  seek  their 
own  personal  remedies.  The  rule  to  ihow 
cause  Is  discharged,  with  costs. 


(«  N.  J.  wo 

STATE  (ODNUABIO  et  al.,  Prosecotors)  v. 

DE  GAUDENZIO  et  al. 
(Supreme  (3oart  of  New  Jersey,  Nov.  13.  1899.) 
CBRTIORARI-RBCORI^IMPEAGHMBNT. 
Whenever  the  iwoceedinss  of  the  district 
court  are  reviewed  on  certiorari.  Its  record  is  the 
primary  source  of  Information  as  to  those  pro- 
ceediogs;  and.  U  it  be  alleged  that  the  state- 


ments of  the  record  are  aot  warrantoi  bj  tbe 
actnal  facts,  then  a  rule  most  be  taken  on  the 
court  to  certify  what  those  facts  were;  and  only 
when  the  court  is  unable  to  respond  to  sndilnle 
oan  the  testinuaiy  of  witnesses  be  Invoked. 

Certiorari  to  Hobt^n  district  court 
Action  by  Aagelo  De  Oandoizlo  and  otiwm 
against  Paaquale  Goinarlo  and  others  oa  a 
Joint  debt  There  was  a  judgment  la  plam- 
tlffi'  favor,  and  defendants  bring  certiorarL 
DlsmlBsed. 

Argued  JnOB  term,  1880.  before  DBPCB. 
GUMMEBB;  and  LUDLOW,  JJ. 

Wmiam  D.  Daly,  tor  pioaecnton.  WeUer 
&  Llcbtensteln,  tor  defendants. 

GUMMEBB,  J.  The  Judgment  brought  up 
for  review  by  this  writ  was  rendered  in  tbe 
Hohoken  district  court  against  the  prosecn- 
tois  and  one  Philip  Maturo.  wbo  were  sued 
aa  Joint  debtors.  The  right  of  the  prosecu- 
tors to  review  this  Judgment  by  certiorari 
depends  upon  whether  the  court  below  had 
Jurisdiction  of  tbe  subject-matter  of  the  llti- 
gatlcm  and  of  the  parties  to  it  for,  If  sucli 
Jurisdiction  existed,  then  the  only  method  of 
review  was  by  an  appeal  to  tbe  court  of 
common  pleas.  Dlst  Ct  Act  {  89  (P.  L. 
1898,  p.  601).  That  the  district  court  had  Ju- 
risdiction of  the  subject-matter  of  the  litiga- 
tion Is  conceded  by  the  prosecutors,  but  It  is 
contended  that  It  did  not  acquire  Jurisdiction 
over  any  of  the  parties  against  whom  the 
Judgment  was  rendered,  except  Philip  Ma- 
ture, and  they  have  attempted  to  establish  this 
fact  by  affidavits  taken  upon  notice.  They 
have,  however,  failed  In  the  attempt  But. 
even  If  It  had  been  otherwise.  It  could  not  hare 
availed  them.  Tbe  record,  returned  with  the 
writ,  shows  that  the  summons  Issued  In  tbe 
case  was  served  upon  Maturo  alone,  but  It 
also  shows  that,  upon  the  day  fixed  for  the 
hearing,  all  of  the  parties,  both  plaintiffs  and 
defendants,  appeared,  and  proceeded  to  trial. 
The  district  court  h^ng  a  court  of  record, 
whenever  Its  proceedings  are  to  be  reviewed 
on  certiorari  Its  record  is  tbe  primary  source 
of  Information  as  to  those  proceedings.  If  it 
be  alleged  that  the  statements  of  the  record 
are  not  warranted  by  the  actual  facts,  then 
a  rule  must  be  taken  on  the  court  to  certify 
what  those  facts  were;  and  only  whoi  tbe 
court  is  unable  to  respond  to  such  rule  cin 
the  testimony  of  witnesses  l>e  Invoked.  Con- 
over  V.  Bird,  06  N.  J.  Law,  229,  28  AO.  428. 
and  cases  cited.  No  attempt  was  made  io 
the  present  case  to  contradict  the  Jurisdic- 
tional facts  contained  In  the  record  by  a  rule 
on  the  court  below  to  certify,  and,  consequent- 
ly, tbe  testimony  of  witnesses  taken  for  that 
purpose  cannot  be  considered.  It  being  estab- 
lished that  the  prosecutors  voluntarily  sobmlt- 
ted  themselTes  to  the  Jurisdiction  of  the 
court  tt  follows  that  the  only  method  open  to 
them  for  reviewing  the  Judgment  complained 
of  was  by  an  appeal  to  the  common  pleas.- 
The  writ  of  certiorari  will  be  dismissed,  with 
costa  to  the  defendants  In  this  proceeding. 
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TERHUNE  T.  McKIERNAN  et  «L 
iSnpreme  Conrt  of  New  Jersey.  Not.  13,  1880.) 

NXW  TRUI^^NTRADICTORT  BVIDBNCB. 

A  new  trial  wlU  not  be  gnmted  U  there  I« 
eyidence,  thoti«h  coDtradlcted,  lopportios  the  ver- 

diet. 

Action  by  Jacob  Terbune  agalnat  Samuel  Q. 
McKlernan  and  another.  On  role  to  show 
cause  why  a  new  trial  ahonld  not  be  sranted 
on  a.  verdict  for  plaintiff.   Role  discharged. 

Argued  June  term,  1899,  before  MAQIB,  0. 
and  VAN  SYCKEL,  GARRISON,  and 
LIPPINOOTT,  JJ. 

Z.  Bf.  Ward.  Cor  plolnttff.  W.  B.  Ooorley. 
tar  defendants. 

PER  CURIAM.  The  case  was  mbmltted 
to  the  Jury  by  a  charge  of  which  defendants 
cannot  complain.  The  evidence  as  to  the 
cause  of  plaintiff's  injury  was  contradlctoiyt 
bnt  we  think  a  verdict  whldi  fnmd  defend- 
ants liable  therefor  Is  not  so  tqiposed  to  the 
evidence  as  to  require  K  to  be  set  aside.  The 
rule  most  be  discharged. 


FLOWER  T.  FLOWER. 

(Court  of  Chancery  of  New  Jersey.  Not.  28, 

1890.) 

HUSBAND  AND  WIFK-BEPARATB  UAINTBt- 
NANCB-DECREB— BNrORCEMBNT- 
IIODIFIOATION— AMOUNT. 

1.  Where  a  hmbaod  resists  a  proceeding  to 
compel  him  to  pay  alimony  under  a  decree  of  sep- 
aration from  whid)  no  appeal  has  been  taken, 
the  conrt  cannot  conaider  aflSdavIta  filed  by  him 
as  to  the  conduct  and  character  of  the  parties 
preTiooa  to  the  decree. 

2.  A  husband's  liability  to  pay  alimony  to  hla 
wife  under  a  decree  of  snNtratlon  was  not  af- 
fected by  her  neglect  to  enforce  payment  thereof 
for  a  period  of  five  years. 

3.  'ntat  children  had  supported  their  mother  for 
a  time  after  decree  for  separate  maintenance  was 
no  defense  to  her  action  to  compel  the  husband 
to  pay  alimony  under  the  decree  for  her  fntnre 
Bupport. 

4.  A  decree  for  the  support  of  a  wife  and  her 
child  daring  separation,  providing  that  either  par- 
ty might  apply  for  a  modification  thereof,  should 
be  modified  wneit  the  need  for  the  child's  support 
Is  terminated  by  his  becoming  of  age. 

Bill  for  alimony  by  TT^nim^  Flower  agiUnst 
George  Flower.   Decree  for  jdalntiff. 

A.  H.  Swackhamer,  for  comidalDant  John 
W.  Wescott,  for  defendant 

GREY,  V.  a  Tbe  petition  In  thia  case  is 
filed  by  the  complainant  In  the  cause  under  a 
bin  and  decrees  for  alimony,  etc.,  made  some 
years  ago.  The  bill  prays  that  the  defendant 
may  be  decreed  to  provide  for  the  support  of 
the  wife  for  such  time  as  the  nature  of  the 
case  may  require,  and  that  be  may  be  com- 
pelled "to  pay  the  same  from  time  to  time  un- 
der the  compulsory  orders  of  this  court,"'  etc. 
Answer  was  filed.  Issue  Joined,  and  on  the 
hearing  decree  was  made  for  complainant  on 
Januai7  8. 1888;  ordering  separation  firom  bed 


and  board  for  five  years,  with  leave  to  the 
parties,  by  Joint  petition,  within  the  fire 
years,  to  ask  for  a  modification  or  discharge 
of  this  decree.  Further  decree  was  made  that 
the  defendant  pay  the  complainant  $400  per 
year  for  the  maintenance  of  the  complalnsjot 
and  their  youngest  child,  and  that  the  defend- 
ant give  bond  to  secure  that  payment,  with 
provision  that  either  party  "may  apply  to  this 
court  at  any  time  for  an  Increase  or  dlmtaw- 
tlon  of  the  said  amount"   On  February  12, 

1888,  an  application  was  made  by  defendant 
to  modify  the  terms  of  the  decree  so  as  to  re- 
duce the  amount  of  alimcniy  requlrsd  to  be 
paid.  There  was  a  hearing  on  this,  and  by 
order  of  February  25,  1889,  It  was  again  ad- 
judged that  the  parties  be  separated  from  bed 
and  board  for  Ave  years  from  January  3, 

1889,  with  like  leave  to  apply  within  the  five 
years  by  Joint  petition  to  have  this  decree 
moitffled,  etc.  It  was  also  further  ordered 
that  the  defendant  pay  $350  per  year  for  the 
support  and  maintenance  of  the  complainant 
and  the  youngest  child,  etc..  with  the  same 
proviso,  that  either  party  "may  apply  to  this 
court  at  any  time  for  an  Increase  or  diminu- 
tion of  said  amount,"  etc.  The  defendant, 
by  answer  and  several  affldaTlts,  resists  the 
grantdng  of  any  relief  to  the  complainant 

There  Is  nothing  In  the  petition  or  in  the 
answer  and  annexed  affidavits  disclosing  a 
situation  that  will  Justify  further  considera- 
tion of  the  merits  of  the  cause,  which  were 
passed  upon  In  the  original  suit  So  far  as 
the  marriage,  the  abandonment,  and  the  non- 
support  by  the  husband  Justify  a  decree,  they 
must  be  taken  to  have  been  established  In  the 
principal  suit;  and  therefore  the  subject-mat- 
ter of  all  the  affidavits  which  address  them- 
selves to  the  conduct  and  character  of  the 
parties  previous  to  the  decrees  of  January  3 
and  February  25,  1880,  was  wHhin  the  con- 
sideration of  the  court  in  making  those  de- 
crees, and  Is  not  before  me,  as  I  am  not  here 
reviewing  the  wisdom  of  the  action  of  the 
court  in  making  those  orders.  No  appeal  ap- 
pears to  have  been  taken  from  edther  of  them. 
Both  of  those  orders  contained  provisions 
tbat  either  party  might  apply  to  increase  or 
diminisb  the  amount  of  alimony  allowed,  and 
also  contained  provisions  tbat  the  order  then 
made  should  be  for  the  maintenance,  not  only 
of  the  complainant,  Mrs.  Flower,  but  of  her 
son  Charles,  who  was  at  that  time  under-age. 
The  defendant  partially  performed  the  latei 
decree,  by  paying  all  the  money  he  was  called 
upon  to  pay  up  to  the  time— according  to  my 
estimate,  by  comparison  of  dates— until  his 
SOD  Charles  was  21  years  of  age.  I  think  the 
6  years  must  have  run  out  about  that  time. 
The  order  of  separation  was  not  obligatory 
upon  him  after  that,  and  he  might,  bad  he 
chosen  so  to  do.  have  taken  his  wife  home 
and  lived  with  her.  He  did  not  do  that  He 
thinks  be  gives  sufficient  reason  by  saying 
that  she  has  a  temper.  He  did  not  make  any 
trial  of  her.  He  took  his  own  course,  and 
thtrefwe  left  the  decree  still  hlndlng  and  op- 
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eratlve.  Nor  do  the  proofs  now  submitted 
show  hhD  presently  to  be  In  any  way  dispos- 
ed to  assume  the  support  of  his  wife,  or  glre 
any  snffldeot  reason  for  his  failure.  For  fire 
years  after  the  child  came  of  age  he  has  paid 
no  alimony,  and  no  application  was  made  to 
the  court  That  has  been  decidedly  to  the 
advantage  of  the  defendant,  and  not  to  hki 
disadvantage.  The  terms  of  the  decree  for 
payment  of  alimony  are  not  Ihnlted  to  a  pay- 
ment for  five  years.  That  limitation,  by  the 
express  terms  of  the  decree,  applies  oi^y  to 
the  period  of  separation  from  bed  and  b<Miird. 
During  the  past  five  years  he  has  not  been 
compelled  to  support  his  wife,  although  the 
last  decree  has  not,  In  terms,  been  modlQed. 
Nor  does  the  present  application  seek  to  re- 
quire payment  of  alimony  past  due  under  for- 
mer decrees.  That  Is  to  the  advantage  ot  the 
defendant  That  somebody  else  undertonk 
the  duty  which  he  ought  to  have  undertaken. 
That  the  children,  who,  while  they  may  be 
obliged  to  support  their  qiother,  are  not  pri- 
marily BO  obliged,  should  have  fulfilled  tliat 
obligation,  Is  no  answer  on  the  part  of  th« 
husband  for  bis  failure  to  support  ttis  wife. 

We  have,  then,  the  obligation  on  the-  part 
of  the  husband  to  support  his  wife  asserted 
and  established  by  decree,  and  the  only  qneft- 
tlon  Is  whether  that  decree  should  be  modi- 
fied. The  husband  says  be  Is  not  presently 
able  to  earn  enough  money  to  carry  out  the 
decree  as  originally  framed.  He  denies,  In- 
deed, his  ability  to  support  her  to  any  extent; 
but  his  own  affidavit  shows  that  within  the 
last  year  he  earned  more  wages  than  ever 
before.  He  says  his  Immediate  situation, 
however,  is  not  such  that  he  will  be  able  to 
pay  any  alimony.  That  is  for  the  future,  and 
I  do  not  think,  upon  his  own  statement,  mere- 
ly, in  view  of  the  facts  disclosed  by  the  afll- 
davlts,  he  should  be  free  from  the  obligation 
to  support  his  wife,  and  be  at  liberty  to  cast 
her  maintenance  upon  somebody  else  or  upon 
the  public.  I  think  there  should  be  an  en- 
forcement of  this  obligation.  At  the  same 
time,  the  present  circumstances  are  such  that 
It  Is  quite  clear  that  the  terms  imposed  upon 
this  husband  by  the  former  decree  should  be 
modified.  The  court  In  making  the  last  de- 
cree, obviously  considered  that  the  amount  or- 
dered to  be  paid  should  support,  not  only  the 
wife,  but  also  the  son;  and,  the  need  for  the 
support  of  the  son  has  now  been  discharged 
by  his  arrival  at  full  age.  The  circumstances 
in  this  case  are  not  such  as  to  call  for  any 
extraordinary  or  even  liberal  allowance.  It 
is  quite  plain  that  there  is  no  probability  that 
the  wife  will  render  any  of  the  services  which 
a  wife  should  render,  and  the  defendant  has 
therefore  to  carry  along  her  support  without 
receiving  any  compensation  in  return  what- 
ever. The  wife  should  have  support  such  as 
the  husband  is  fairly  able  to  give  her,  but 
she  ought  not  to  have  any  more.  The  allow- 
ance should  not  be  upon  terms  of  otcesslve 
liberality,  where  there  Is  uncertainty  as  to 
the  contlimity  of  the  husband's  Indome.  Tb.Q 


courts  do  not  favor  decreei  by  which  the  man 
Is  charged  to  pay  large  sums  to  support  his 
wife,  when  she  does  not  live  with  him  and 
ioea  not  do  anything  tor  him.  It  la  not  In- 
tended to  make  such  an  arrangement  attract- 
ive. They  allow  It  upon  terms  which  will 
tree  the  public,  and  those  upon  whom  as  a 
matter  of  charity  It  might  be  cast,  from  the 
necessity  of  maintaining  her,  and  will  keep 
her  In  such  reasonable  comfort  as  the  hus- 
band can  certainly  afford.  The  charge  in  the 
last  decree,  February  iSi,  1888,  was  $3S0  per 
year,  payable  In  weekly  payments.  The  child 
was  then  under-age,  and  was  to  be  supported 
out  of  the  sum  allowed.  If  the  husband  Is 
charged  to  pay  $3.00  per  week,  it  will  be  an 
amount  such  as,  under  the  circumstances  of 
the  case,  I  think  the  husband  Is  able  and 
ought  to  pay  for  the  support  of  the  wife 
alone.  I  will  make  an  order,  with  the  same 
rights  reserved  to  either  part^  to  apply  for  a 
modification  of  the  order  in  case  the  circum- 
stances of  the  case  should  warrant  It. 

Mr.  Swackhamer,  for  Petitioner:  I  was  go- 
ing to  suggest  that  this  woman  could  get  along 
with  less  money  U  she  were  allowed  ttie  nn 
of  the  house. 

The  Vice  Chancellor:  No;  In  fixing  htf 
support,  she  will  have  to  take  it  In  money. 
Orders  of  that  character  suggested  by  yon 
usually  lead  to  disagreement  (tf  the  parties, 
and  consequent  complications,  and  the  conrti 
do  not  favor  them. 

Mr.  BwadKhameri  WUl  ttie  oonrt  alloT  a 
counsel  fee? 

The  Vice  Chancellor:  Yes;  the  matter  has 
bera  litigated,  and  I  will  allow  $20  connsd 
fea 


BTATB  (INHABITANTS  OF  RIDOBWOOD 

TP.,  BERGEN  COUNTT,  Prosecntm)  v. 
COB,  County  Collector.  STATE  (INHABIT- 
ANTS OF  NEW  BARBADOES  TP.,  BES. 
GEN  COUNTY,  Prosecutor)  v.  SAMR 
STATE  (INHABITANTS  OF  TEANBCK 
TP.,  BERGEN  COUNTY,  Prosecutor) 
SAME.  STATE  aNHABITAXTS  OF  UN- 
ION TP.,  BERGEN  COUNTY,  Prorecntor) 
V.  SAME.  STATE  (SIAYOR,  ETC.,  OF 
BOROUGH  OF  DELFORD,  Proaecotor)  v. 
SAME.  STATE  (MAYOR.  ETC.,  OF  BOR- 
OUGH OF  ENGLEWOOD  CUFFS,  Prose- 
cutor) T.  SAME. 

(Sopmne  Court  of  New  Senej.    Dec.  4,  1899J 

TAXATION— BQUALIZATtON—INORBUkSma 
YALUATItWI. 

Hie  action  of  the  board  of  assessors  ia  ta- 
creasinff  the  raluntioD  of  taxable  property  Id  cer- 
tain townships  over  the  valuatioD  made  and  re- 
turned by  the  assessors  will  be  set  aside,  unless, 
as  required  by  3  Gen.  St.  p.  8300,  they  mate  a 
careful,  thorough,  and  particular  examination 
and  comparison  of  the  valuation  which  they  In- 
creased with  the  valuation  of  property  In  other 
taxing  districts,  and  an  adjudication  that  the  val- 
uation of  the  pn^erty  to  question  la  rdativdr 
leas  than  the  value  of  other  pnqiertr  In  the 
ty.  The  increase  should  not  be  made  In  a  gram 
sum,  but  by  adding  the  nropw  percentage  to  the 
values  wUdi  they  regaia  as  too  low- 
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Writs  of  certiorari  by  the  state,  oo  tlie  pros- 
«catloii  of  the  Inhabitants  of  tbe  township  of 
Eldgerrood,  the  Inhabitants  of  the  township 
of  New  Barbadoea,  tbe  Inhabitants  of  the 
township  of  Teaneck,  the  Inhabitants  of  tbe 
township  of  Union,  the  mayor  and  eonnell  of 
the  borough  of  Delford,  and  the  xmyot  and 
conncU  of  the  borough  of  Eaglewood  OlUfs, 
all  In  the  county  of  Bergen,  to  rerlew  the 
actl<m  of  the  board  of  assessors  for  Bergen 
county  In  fncreaslng  tbe  Tslnatlon  of  the  tax- 
able property.  Action  of  board  of  aaseaaora 
set  aside. 

Argued  November  term,  1899,  before  QABf 
RISON  and  OOUAHtS,  JJ. 

D.  D.  ZabrUkle,  for  prosecutor  InhaUtants 
of  Bldgewood  Tp.,  Bergen  count;.  L.  A.  Camp- 
bell, for  prosecator  Inbabltants  of  New  Bar- 
badoes  Tp.,  BeiiEen  county.  W.  M.  Johnson, 
for  prosecutors  Inhabitants  of  Teaneck  Tp., 
Be^en  county,  and  mayor,  etc.,  of  borough  of 
Delford.  Addison  Ely,  for  prosecutor  Inhabit- 
ants of  Union  Tp.,  Bergen  county.  O.  B.  Dut- 
ton,  for  prosecntOT  mayor,  etc.,  of  borough  of 
JDnglewood  COlfls.  M.  Demarest,  for  defend- 
ant 

PBR  CURIAM.  The  abore  wilts  of  certi- 
orari are  Intended  to  rerlew  the  action  of  the 
board  of  assessors  of  the  county  of  Bergen  at 
Its  meeting  held  September  G,  1899,  whereby 
they  Increased  the  valuations  of  the  real  and 
personal  property  shown  on  the  duplicates  <a 
tbe  respective  prosecotors  above  the  valua- 
tions made  and  returned  by  the  assessors  of 
those  districts.  Tbe  reaaons  filed  by  the  pros- 
•ecntors  set  forth  that  the  board  of  asaeanrs, 
In  Increasing  the  assessments,  failed  to  fol- 
low the  law  In  these  respects:  (1)  They  did 
not  make  a  carefnl,  thorongh,  or  particular 
examination  and  comparison  of  the  valua- 
tions which  they  Increased,  with  the  valua- 
tions of  property  In  other  taxing  districts. 
(2)  They  did  not  adjudicate  or  determine, 
from  any  comparison  of  values,  that  the  valu- 
ations of  property  la  the  districts  which  they 
raised  were  relatively  Ins  than  the  value  of 
other  properties  in  the  county.  (8)  In  most 
of  the  cases  they  did  not  add  any  percentage 
to  the  values  which  they  Yegarded  as  too  low, 
but  added  a  gross  sum,  determined  rather  by 
the  valuations  of  the  preceding  year,  than  by 
any  comparison  with  other  duplicates. 

The  statute  plainly  requires  every  one  ot 
tiiese  omitted  things  to  be  done.  Weehawken 
Tp.  V.  Roe.  3G  N.  J.  Iaw.  86;  Trask  v.  Car- 
ragan.  87  N.  3.  Law.  264;  Infaabltanta  of  West 
Hoboken  Tp.  v.  Board  of  Oom'rs  of  Appeal,  88 
N.  J.  Law,  173;  Sea  Isle  City  v.  Cape  May 
Co.,  SO  N.  J.  Law,  50,  12  Atl.  771;  Englewood 
r.  Hopper.  54  N.  J.  Law,  644,  2S  Ati.  848. 
Tbe  case  of  Weehawken  Tp.  v.  Roe,  80  N.  J. 
Law,  86,  above  cited,  was  based  upon  the  act 
of  ISkiti  (Revision,  p.  llfiG,  {  72).  This  act 
was  amended  in  1883  (S  Gen.  St  p.  8S09) 
Inserting  the  requirement  of  a  "careful,  par- 
dcnlar  and  ttiorongh  comparison  <tf  tbe  dnjAi- 


catea,"  and  permitting  such  addition  only  u 
Is  warranted  by  said  "comparison."  Is  tbe 
cases  now  under  ciHUlderatlon  there  are  no 
recitals  of  any  conqtUance  with  this  require- 
ment Ihe  testimony  does  not  sbow  that  In 
point  of  fact  the  statute  vraa  compiled  with, 
but  on  the  contrary,  shows  that  it  was  not 
Tbe  action  of  the  board  of  assessors  Increas- 
ing the  reductions  of  the  ratables  of  the  proa- 
ecutors  must  be  fet  aside,  with  ooets. 

<6t  N.  J.  B.  m) 
HAMMBLL  v.  HYATT  et  al. 

(Coort  ot  Obaneery  of  New  Jersey.  De&  13, 

1890.) 

Daao—COUPBTBNGT  OP  GRANTOR— DNDUB  »- 
FLUBNCH— FRAUDULENT  RBPRB- 
SENTATIONS. 

1.  Where,  by  reaBon  ot  extreme  old  age  and 
feebleness,  tbe  memory  oC  a  nantor  has  so  fail- 
ed that  she  li  unable,  when  the  deed  ia  made,  to 
comprehend  the  nature  of  the  property  being 
dealt  with,  or  to  understand  her  relation  to  it  or 
power  over  It  and  is  Incapable  of  recognizing 
facts  as  to  Its  previous  disposition,  whidi  are  dP 
rectly  within  ner  personal  knowledge,  observa- 
tion, and  paitidpation.  such  a  grantor  cannot 
be  held  to  oe  competent  to  cmvey  sodi  property 
by  deed. 

2.  One  who  assumes  the  care  of  an  extremely 
aged  person,  of  feeble  strength,  and  failing  mem- 
ory, who  la  so  dependent  that  she  cannot  safely 
be  permitted  to  be  alone.  Is  bonnd  to  deal  with 
the  weaker  party  with  absolute  candor  and  ^lr> 
ness,  and  to  protect  her  interests;  and  the  care 
taker  will  not  be  allowed  to  receive  a  ben^t  ob- 
tained by  Indndng  or  permittlDg  the  vreaker  par- 
ty to  act  under  beliefs  known  by  the  care  taker 
to  be  false. 

8.  A  deed  obtained  by  the  care  taker  from  the 
weaker  party,  where  the  only  substantia)  consid- 
eration Is  an  agreement  to  support  will  not  be 
sustatned  where  there  Is  evidence  that  tbe  gran- 
tor was  induced  by  a  false  belief  to  make  the 
deed,  with  the  knowledge  or  contrivance  of  the 
grantee,  find  where  the  agreement  to  support 
does  not  aiqiear  on  tbe  face  of  the  deed,  and  u  so 
under  the  control  of  the  grantee  that  she  may» 
at  her  option,  avoid  it 

(Syllabus  by  the  Court) 

Bill  by  Lewis  F.  Hammell  against  Sallle  H. 
Hyatt  and  others  to  set  aside  a  deed.  Decree 

for  complainant 

The  blU  in  this  case  Is  filed  by  Lewis  F. 
Hammell,  of  Philadelphia,  the  son  of  Eliza- 
beth A.  Hammell,  deceased,  who  departed  this 
life  AprU  8, 1888,  at  tbe  age  of  83,  testate,  by 
a  win  dated  the  10th  day  of  January.  18M. 
The  blU  seeks  to  set  aside  a  deed  made  by 
Mrs.  Hammell,  conveying  tbe  only  land  she 
owned  to  bar  niece,  Mrs.  Hyatt  because  it  la 
alleged  Mrs.  Hammell  waa  mentally  Incompe- 
tent to  make  a  deed,  and  was  indnced  to 
make  It  by  fraud  and  undue  Infioence  on  the 
part  of  Mr.  and  Mrs.  Hyatt  At  the  time  of 
her  death,  In  April,  1898,  Mrs.  Hammdl  had 
living  a  danghter,  Mra.  Comlnsky,  who  re- 
sided In  Baltimore,  and  her  son,  the  complain- 
ant Lewis  F.  Hammell.  These  were  bet 
children,  her  next  of  kin  and  heirs  at  law. 
By  the  terms  of  btr  duly-executed  will,  she 
gave  all  her  real  and  penonal  property  to  her 
son,  the  complainant,  Lewis  F.  WBtnnn>n, 
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Btiux  thB  year  1891.  Mrs.  Hainmell  had  made 
her  hoioe  at  the  residence  of  her  son,  the 
complainant,  who  had  from  that  time  ap  to 
the  time^  of  bar  death  cared  for  and  main- 
tained her,  without  charge  for  her  board  and 
maintenance.  She  appeara  to  have  been  pm- 
sesBed  of  a  bond  of  the  Chattanooga  &  Ten- 
nessee Railroad  Company  of  the  face  Talae  of 
$1,000,  on  which  Interest  was  payable  in 
semiannual  payments  at  thQ  rate  of  7.3  per 
cent  per  annum.  She  wag  also  th6  owner  of 
a  house  and  lot,  the  title  to  which  Is  now  in 
controrersy  in  this  case,  situated  at  No.  1010 
Locust  street,  Oamden,  K.  J.,  and  of  a  few 
household  goods  and  some  clothing,  which  re- 
mained at  her  son's  bouse  In  Philadelphia, 
where  she  resided.  In  the  year  1897,  and  up 
to  the  month  of  August  In  that  year,  Mrs. 
Hammell  was  Uvlag  with  her  son,  as  above 
stated.  In  the  early  part  of  August  she  came 
over  to  make  a  visit  to  her  niece,  the  de- 
fendant Sallle  H.  Hyatt.  Mrs.  Hyatt  had,  in 
her  glrlbodd,  lived  for  a  time  with  Mrs.  Ham- 
mell, and  the  latter  bad  occasionally  visited 
at  Mrs.  Hyatt's  house.  The  members  of  Mrs. 
Hyatt's  family  consisted,  so  far  as  the  proof 
shows,  of  berself  and  her  husband,  William 
F.  Hyatt,  also  a  defendant  in  this  suit.  At 
the  thne  of  the  visit  to  Mrs.  Hyatt  In  Au- 
gust, 1897,  Mrs.  Hammell  was  83  years  of 
age.  She  appears  physically  to  have  been  of 
feeble  strength,  but  in  fairly  good  health,  so 
that  she  was  able  to  go  about,  but  her  mental 
condition  was  so  uncertain  that  she  was  not 
trusted  to  leave  the  house  without  an  at- 
tendant. Her  principal  mental  Infirmity  was 
the  very  serious  impairment  of  her  memory, 
which  was  not  limited  to  the  ordinary  for- 
getfulness  which  attends  upon  old  age.  She 
had,  In  1804,  freely  and  openly  made  and  pub- 
lished her  will  In  the  presence  of  several  wit- 
nesses, but  was  unable.  In  1897,  to  remember 
it,  save  as  some  sort  of  a  paper  which  she 
signed,  as  she  said,  by  her  son's  direction. 
She  believed  that  the  railroad  bond  for  |1,000, 
which  she  owned,  and  which  drew  7.8  per 
cent.  Interest,  was  a  government  bond,  on 
which  $60  came  to  be  payable  on  January  1st 
and  July  Ist  of  each  year.  She  frequently 
Inquired  as  to  the  health  of  persons  in  her 
own  family,  whom  she  liad  known  to  be  dead, 
and  when  told  they  were  dead  would  again 
repeat  the  Inquiry.  She  continued  to  wear 
her  underclothes  for  six  weeks  at  a  time,  and 
could  not  be  induced  to  change  them.  She 
would  wander  ont  In  the  street  from  her 
house,  and  get  lost;  sometimes  until  late  at 
night  She  would  look  for  things  which  she 
supposed  she  had  lost  but  could  not  tdl  what 
It  was  that  she  stiugbt  to  find.  She  would 
continually  repeat  questions  which  bad  been 
answered.  While  visiting  at  her  granddaugh- 
ter's, in  Philadelphia,  in  January,  1897,  she 
thought  she  was  In  Oamden  all  the  time,  and 
wanted  to  go  home.  She  could  not  remember 
what  room  she  occnpled;  on  leaving  her  bed 
at  night,  was  unable  to  find  it  to  return  to  it 
Bike  had  been  advised  not  to  handle  a  gaao- 


Une  stove,  but  despite  warning,  turned  oo 
several  quarts  of  gasoline,  and  was  about  to 
apply  a  lighted  match,  when  restrained.  She 
would  eat  a  meal,  and  at  once  eat  another, 
forgetting  the  first  and  be  made  sick  by  It 
She  did  not  recognize  her  granddaughter  dur- 
ing the  whole  time  of  a  visit  she  made  at  her 
house  at  Easter,  1897.  This  was  the  condi- 
tion of  Mrs.  Hammell  shortly  before  her  visit 
to  Mrs.  Hyatt  beginning  August  1,  1897. 
Mrs.  Hyatt  was  a  favorite  niece  of  Mrs.  Ham- 
mell, and  frequently  visited  the  latter  at  her 
son's. hous^  and  must  have  known  these  in- 
fltmlUea  of  the  old  lady.  Mrs.  Hyatt  la  di- 
rectly proven  to  have  been  told  a  number  of 
these  Incidents.  She  admitted  to  Mrs.  Board- 
man  that  she  could  not  leave  the  old  lady 
alone,  as  she  was  afraid  she  would  set  fire 
to  the  house;  and  she  also  told  her  cousin 
that  the  old  lady  was  not  fit  to  be  left  alone. 
Mrs.  Hammell  remained  at  Mrs.  Hyatfs 
bouse  from  August  1897,  until  her  death.  In 
AprU,  1898.  On  the  3d  of  December.  1897. 
an  attorney  at  law,  who  had  theretofore 
transacted  some  law  business  with  Mr.  Hy- 
att, was  Invited  by  him  to  call  at  his  resi- 
dence, by  a  postal  card,  as  follows:  "Cam- 
den. Dec.  8, 1897.  •  *  •  Please  call  at  my 
house  at  five  o'clock  tomorrow  (Saturday) 
afternoon.  I  have  some  business  of  impor- 
tance for  you  to  attend  to.  The  parties  can- 
not come  to  the  office.  •  •  •  William  D. 
Hyatt  636  Pine  Street  Oamden,  N.  J."  Mr. 
Boardman,  a  disinterested  friend  of  the  fam- 
ily, had  also  been  invited  to  be  present,— not 
by  Mrs.  Hammell.  but  by  Mr.  or  Mrs.  Hyatt 
—and  had  arrived  a  little  In  advance  of  the 
lawyer.  Mr.  Hyatt  took  Mr.  Boardman  up 
Into  his  room,  in  the  second  story,  and  there 
told  Boardman  that  he  had  sent  for  the  law- 
yer, who  was  coming.  Mr.  Hyatt  also  told 
Boardman  he  would  like  him  to  be  there.  In 
the  conversation  with  Mr.  Hyatt  which  was 
about  Mrs.  Hammell's  affairs,  Boardman  got 
the  impression  that  Hyatt  wanted  Mrs.  Ham- 
mell to  make  a  will.  Boardman,  who  had 
seen  her  within  a  month,  who  had  known  her 
for  a  long  time,  did  not  think  she  was  com- 
petent to  make  a  will,  and  for  this  reason  re- 
fused to  participate  in  the  business,  and  came 
away  almost  at  once  after  the  lawyer  ar- 
rived. The  lawyer  had  never  seen  Mrs.  EEam- 
mell.  and  knew  nothing  'of  her  previous  his- 
tory. He  does' not  appear  to  have  been  told 
that  previous  to  his  arrival  it  had  been  in- 
tended to  get  a  will,  or  some  like  paper,  from 
Mrs.  Hammell.  He  was  not  told  by  Mrs. 
Hyatt  anything  as  to  the  mental  condition  of 
the  old  lady,  nor  that  she  was  not  fit  to  be 
left  alone,  nor  was  Mr.  Boardman's  r^usal 
to  be  present  and  to  participate  in  the  bnsl- 
ness  made  known  to  the  lawyer.  There  were 
two  more  intervlevra  between  Mrs.  Hammell 
and  the  attorney,  both  of  them  arranged  by 
either  Mrs.  Hyatt  or  her  husband.  Mrs.  Hy- 
att was  present  with  Mrs.  Hammell  daring 
all  her  conferences  with  the  Iawy»,  and  there 
aeeaiM  to  be  no  question  that,  unless  attended 
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by  lonie  competent  penon,  ICzi.  HHfimell 
could  not  be  tmted  to  go  aboot.  On  Deeam* 
ber  18,  1807,  the  deed  In  dispute  iru  mads 
bj  Mrs.  Hammell  to  Mrs.  Hyatt,  and  tbo  ac- 
knowledgment waa  takm  br  tba  atferaner  bi 
Mra.  Hyatfs  preamce.  The  conaldomtlon  «k> 
pressed  is  "the  natural  lore  and  afleetlop 
which  she  has  nnto  the  aald  Sallle  H.  Hyatt, 
and  of  4Kie  dollar  lawful  monor  of  the  United 
States  of  America,  and  other  nlnable  eonaU- 
ontlon,  well  and  truly  paid  by  the  said  party 
of  the  second  part  to  the  said  party  of  tbe 
flnt  part  at  and  before  the  mweallng  and 
d^rery  of  these  presents,"  etc.  The  deed 
makes  no  specification  of  any  otbxx  rsJoable 
consideration  than  tbe  one  dollar  to  be  paid. 
Mor  does  It  In  any  way  Indicate  that  a  separate 
written  agreement,  obliging  Mrs.  Hyatt  to 
snroort  Mrs.  Hammell  dnring  bw  life,  waa 
an  tndncement  to  the  making  of  tbe  deed. 
Tbe  separate  written  agreemeBt  la  dated  flw 
same  day  as  the  deed,  and  refera  to  It  aa 
made.  It  Is  signed  and  sealed  botb  Mrs. 
Hyatt  and  Mis.  HanuneU,  bat  Is  neither  wlt- 
neaaed  nor  admowledgad  any  one,  and,  of 
conrae,  waa  not  recorded.  Tbn  deed  waa  r»- 
corded  on  Oie  day  of  11a  date,  but  the  fact 
that  it  had  been  made  waa  not  commanleated 
by  Mrs.  Hyatt  In  any  way  to  cwMsln- 
ant,  Mrs.  Hammeirs  son,  with  whom  she 
llTed  in  PblladeliAla.  On  the  8th  day  of 
April,  1886,  Mra.  Hammdl  died,  whUe  stUl  at 
Mrs.  Hyatl^B  honseu  Her  eon  was  notUed  of 
her  serious  Illness  the  day  before  her  death, 
but  got  to  Mrs.  Hyatt^a  taonae  oady  after  his 
mother  was  dead.  He  took  ber  body  borne, 
and  buried  her  from  there. 

Alfred  Hugg,  for  complainant  F.  M.  Arch- 
er, for  defendant 

ORBY,  y.  O.  (after  stating  the  facts).  Tbe 
deed  from  Mrs.  Hammell  to  Mre.  Hyatt  is  at- 
tacked upon  three  grounds:  First,  because  It 
is  alleged  Mrs.  Hammell  was,  on  December  13, 
1887,  the  day  of  ItB  date.  Incompetent  to  make 
a  deed;  second,  because  It  is  claimed  that 
Mra.  Hyatt  obtained  that  deed  to  be  made  by 
fraud;  and,  third,  because  It  Is  alleged  she 
exerted  aa  undue  Influence  orer  Mrs.  Ham- 
mell to  Induce  her  to  make  the  deed.  Tbe ' 
first  contention  Is  that  Mrs.  Hammell  was  In- 
competent to  make  the  deed  now  in  dispute. 
The  proofs  Bhow  that  Mrs.  Hammell  was  83 
years  of  age.  She  was  quite  feeble  in 
strength,  but  appears  to  bare  been  physically 
able  to  go  about  from  place  to  place.  Her 
mental  powers  had  for  several  years  been  very 
seriously  Impaired  because  of  the  breaking 
down  of  ber  memory  almost  to  the  point  of 
delusion.  This  Infirmity  bad  increased  upon 
her  to  such  a  degree  that  it  is  difficult  to  rec- 
ognise her  capacity  to  conduct  a  bnslness 
transaction.  Mere  lapse  of  memory,  aa  indi- 
cated by  Inability  to  recall  past  erents  at  will. 
Is,  of  course,  no  ground  upon  which  to  deny 
capacity  to  contract  Tbe  proofs  as  to  tbe 
condition  of  Mrs.  Hammell  go  much  further 
than  this.   She  could  not  keep  In  mind  the 
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locality  of  ber  own  home,  or  her  room  in  the 
honss  -iriure  she  was  stayln^^  or  ttw  bed  In 
which  die  slept  8be  forgot  tiiat  stae  bad 
eaten  ber  meals.  She  was  under  the  bdlef 
that  her  daughter,  who  bad  been  dead  soms 
time,  waa  stUl  llvlnib  and  when  told  ibe  was 
dead  would  again  ipeak  of  her  as  alirc  At 
the  T«7  time  of  the  execntlott  of  Uie  deed 
now  In  dispute  she  did  not  comprehend  of 
what  ber  estate  consisted,  tor  she  spoke  of 
her  government  bond,  drawing  Interest  at  $50 
ereiy  six  months,  when  In  fact  the  only  bend 
she  bad  was  a  railroad  bond  drawing  but  7.8 
pw  cent  Interest  She  appear^  irtien  sbe 
made  the  deed,  to  hare  forgotten  that  sbe  pre. 
Tionaly  made  a  will.  In  tbe  presence  of  wit- 
nesses, by  full  pnWIcatlon.  She  then  actually 
bellcTed  that  h«  aon  waa  deifrandlng  ber  of 
her  interest  when  In  fact  he  had  been  main- 
taining her  for  six  years  without  diarge;  and 
ihe  eoold  get  bar  Interest  at  her  own  choice 
her  son  In  no  wise  prerentlng  her.  She  be- 
liered  that  ha  son  was,  against  ber  wish,  col- 
lecting the  rente  of  tbe  proper^  conveyed  1^ 
the  deed  in  dispute,  and  that  this  couTeyance 
was  neeeasaiy  to  be  made  In  order  to  pre- 
rent  him  fhun  ctoitlnnlng  to  collect  thess 
rents;  while  the  tmth  was  that  she  was  her> 
self,  unhindered  by  ber  son,  personally  col- 
lecting these  very  rents.  These  failures  of 
memory  on  tbe  part  of  Mrs.  Hammell  left  her 
In  such  a  frame  of  mind  that  she  was  unable 
to  have  before  ber  that  conadonsness  of  the 
property  with  which  she  was  dealing,  and  of 
her  tdatlon  to,  dlq>osltion  of,  and  control  ovor 
It  whldi  were  necessary  to  make  her  action 
hi  r^ard  to  it  competent  The  conrt  of  ap- 
peals, dlscns^ng  the  extoit  to  which  the  do> 
structlmi  of  tbe  memory  mas  impair  the  ca- 
pacity of  a  contract  baa  declared  that  "a  per* 
mm  who  la  obllTlons  of  a  former  diapodtlon 
of  bia  property  Is  as  unfit  to  make  a  snbae. 
qnent  dlqKwltlon  therein  aa  If  be  was  under 
an  Insane  delnslcm  aa  to  Ite  extent  and  Cbar^ 
acter."  Haydock  v.  Haydock,  84  K.  J.  Eq. 
578.  Mrs.  Hammell's  condition  of  mind  at 
the  time  ihe  made  the  deed  waa  that  of  a  per- 
son who  la  Incapable  of  recognizing  and  ap. 
predating  the  elementery  incidents  necessary 
to  tbe  conduct  of  business,  though  tbey  are 
directly  within  ber  ovrn  knowledge  and  ob- 
servation. Her  condition  of  mind  was  that  of 
a  person  acting  under  actual  delusion,  for  sbe 
believed  things  to  exist  against  ber  own 
knowledge  and  observatJon  that  tbey  did  not 
exist  Such  a  person  cannot  be  held  to  be 
competent  to  make  a  contract 

The  second  ground  of  contention  against 
the  validity  of  the  deed  (that  Mrs.  Hyatt 
fraudulently  induced  Mrs.  Hammell  to  make 
it)  and  tbe  third  point  (that  Mrs.  Hyatt  ex- 
erted an  undue  Infiuence  to  secure  the  deed) 
m&y  be  considered  together.  Of  that  sort 
of  undue  Influence  wblch  Is  exerted  by  force- 
ful assumption  of  a  dominating  control  tbeie 
iM  no  evidence  to  this  case,  but  of  that  kind 
whereby  tbe  weaker  party  Is  misled  Into  ac- 
tion by  betr^al  of  confidence  on  the  part  of 
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the  stronger,  npon  whom  ilw  reUe<^  mod  had 
a  right  to  r^,  there  ta  a  plentttnde  of  proof. 
If  It  be  aimmed  that  Mrs.  Hammril  had  at 
times  raffldoit  capacity  to  make  the  deed 
In  qoeatton,  It  cannot  be  nutalned  If  It  wvn 
obtained  from  her  by  fraud,  or  by  the  exer- 
tion of  an  ondae  Influence  whereby  Blra. 
Hammeiri  Ind^MOdeirt  actlim  waa  pm«nted» 
or  ibe  was  misled  by  ttie  niiterior  capad^  <tf 
ttioae  who  had  her  In  their  care,  and  In 
whom  she  tlghtfnUy  traced  her  confidence. 
From  this  point  oi  view  the  deed  In  dl^te 
may  be  considered  In  two  dlffraent  llghta^ 
aa  a  conTcgranee  for  a  Talnable  consldwatlrai, 
and  aa  a  gift  fnun  Mrs.  Hammell  to  Mrs. 
Hyatt  In  ctmsUerlng  either  of  these  points, 
the  character  of  the  parties  and  their  relation 
to  eadi  other  are  (kC  'Qie  greatest  InqKHrtance; 
It  la  undl^utedly  diown  by  all  the  pnxtfs 
that  Mrs.  Hammdl  was  In  her  extreme  tM 
age,  and  that  her  memory  was  so  Impaired 
that  she  was  unfit  to  be  trusted,  unaided,  to 
do  the  simplest  things,— even  to  go  from  one 
place  to  another.  She  was  feeble  In  strength, 
and  was  Inrariably  attended  by  aome  ctnn- 
petent  perscm.  Mrs.  Hyatt  was  her  niece, 
whom  she  lored*  whom  she  had  been  in  Uie 
habit  of  visiting.  Mrs.  Hyatt's  relationB  to 
Mrs.  Hammell  for  years  had  been  so  inti- 
mate that  there  can  be  no  question  that  she 
knew  fully  all  of  Mrs.  Hammell's  weaknesses 
and  dependence  apon  her  care  and  protection. 
Mrs.  Hammell  appears  to  have  believed  and 
trusted  Mrs.  Hyatt  absolutely.  At  the  time 
the  deed  was  made,  Mrs.  Hammell  had  been 
brought  by  Mrs.  Hyatt  to  her  house  on  a 
visit  Prior  to  that  time,  the  evidence  shows, 
Mrs.  Hammell  bad  made  her  home  happily 
with  her  son  for  six  years,  without  charge. 
There  Is  not  a  word  of  proof  that  daring  these 
six  years  the  mother  and  son  ever  had  a 
difference,  either  in  their  personal  relations 
or  in  the  conduct  of  her  bualuess  by  bim, 
save  as  the  mother's  declarations,  made  after 
she  came  under  Mrs.  Elyatt'B  control,  show 
the  existence  of  such  dlBsenslous.  Mrs.  Hy- 
att knew  how  the  mother  and  son  Uved  dur- 
ing these  six  years,  for  she  frequently  visited 
Intimately  at  their  house  In  Philadelphia; 
but  she  offers  no  proof  whatever  that  during 
that  time  she  saw  or  heard  of  any  difficulty 
between  Mrs.  Hammell  and  the  comE^ainant 
When,  however,  Mrs.  Hammell  had  been 
brought  by  Mrs.  Hyatt  over'  to  her  house,  in 
Oamden,  Mrs.  Hammell's  supposed  wrongs 
received  from  her  eon  began  to  be  exploited, 
bat  always  sol^  through  what  the  witnesses 
declare  Mrs.  Hammell  said  while  at  Mrs.  Hy- 
att's house;  never  by  proof  ot  what  the 
witnesses  saw  or  heard  of  what  was  done 
at  the  son's  house,  In  Philadelphia.  All  these 
declarations  are  In  the  nature  of  hearsay. 
Mrs.  Hammell's  unsworn  statement  might  be 
In  evidence  to  show  her  condition  of  mind, 
but  not  to  prove  the  thing  stated  to  be  a 
fact  After  Mrs.  Hammell  had  been  In  Mrs. 
Hyatfs  care  for  about  four  months,  Mrs. 
Hyatfa  husband  had  "business  of  Jmpoc- 


tanee,"  which  ha  InvHed  an  attorney  to 
tiUMet  who  had  nam  Men  or  beard  of  Mn. 
TT.minfii,  with  Mt.  BoBTdman,  who  had  long 
known  bar.  Mr.  '"ifwfl'T'f",  aa  aoon  aa  the 
inctbable  diaracttr  of  Mr.  Hyatt^a  bn^ess 
waa  indicated,  left  the  house,  refusing  to  par- 
ticipate. Wlwn  Mr.  Hyati^a  *%ii8lnea8  of  Im- 
portance^ waa  opened  to  the  lawyer,  it  waa 
at  once  made  apparent  that,  though  he  had 
been  Invited  to  attend  upon  Mr.  Hyatfs  busi- 
ness, Mrs.  Hammell  was  put  to  the  front  as 
the  person  whose  bnaineas  was  to  be  trans- 
acted. Tba  lawyer  knew  nothing  of  Mia. 
HammelTa  Inflrmlttea,  of  her  property,  of  her 
son's  conduct,  or  of  her  own  control  ot  her 
^per^,  save  as  ahe  rdated  them  to  bSm. 
Mrs.  Hammell  stated  her  grievances  to  the 
lawyer  In  Mr.  and  Blra.  Hyatta  presence,  and 
this  narration  throws  light  on  the  origin  of 
the  deed  now  attacked.  Mra.  Wamn^ji  told 
tbB  attorney  that  she  deelred  to  ctmaolt  bin 
about  her  i^perty;  Uiat  her  troublea  woe 
that  her  son  waa  collecting  bar  interest  on 
her  government  txmd.  and  the  rents  ot  ha 
bouse,  and  that  she  desired  to  get  from  his 
possession  her  personal  property,  conalsttaig 
of  a  small  quantity  of  houadiold  gooda,  etc 
She  told  Qie  lawyer  that  her  aon  had  been 
"gouging  her  ever  since  he  waa  Ug  enough.** 
She  evldentiy  b^eved  that  her  eon  waa 
wronging  her;  that  she  could  not  collect  her 
interest  or  her  rents,  or  have  her  lumsehold 
goods,  because  of  his  interferrace  with  her 
affairs.  Mrs.  Hyatt  sat  by,  and  knew  that 
Mrs.  Hammell  had  this  bdlef.  aie  knew  the 
lawyer  was  about  to  advise  Mrs.  Hammdl 
on  this  basis.  All  these  three  causes  of  aa^ 
posed  grievance  ot  Mrs.  Hammell  against  ber 
son  Mrs.  Hyatt  knew  were  false  in  fact 
As  to  the  collection  of  interest  by  the  aon 
on  the  only  bond  which  Mrs.  Hammell  owned, 
—the  railroad  bond,— Mrs.  Hyatt  herself  tes- 
tified, not  that  the  eoa  collected  the  Interest 
in  defiance  of  his  mother's  wUh,  but  that 
Mrs.  Hammell  told  ber  that  "she  must  go 
home  in  time  to  draw  her  Interest,  or  Lewis 
would  liave  It  drawn  for  me,"  showing  that 
the  collection  of  the  interest  was  nitirely  at 
Mrs.  Hammell's-  choice.  As  to  the  rents  of 
the  house,  the .  testimony  shows  that  Mrs. 
Hammell  and  Mrs.  Hyatt  had  for  several 
months  next  preceding  December  4,  1897 
(when  this  Interview  with  the  lawyer  took 
place),  togetho:  personally  collected  these 
rents,  and  had  notified  the  tenant  not  to  pay 
them  to  the  son.  The  son  bad  not  collected 
any  rente  since  the  early  part  of  the  preceding 
August,  nor  had  he  attempted  since  that  time 
to  interfere  with  lils  mother  and  Mra.  Hyatt 
m  their  collection  of  these  repts.  So  that 
on  December  4th  Mrs.  Hammell  bad  In  fact 
no  grievance  on  this  point  on  which  she  need- 
ed relief.  Mrs.  Hyatt  knew  thla  at  the  time, 
for,  as  stated,  ahe  had  participated  In  these 
collections  of  the  rent  and  in  the  notice  to 
the  temant  The  small  portion  of  hooadiold 
goods  of  Mrs.  Hammell  were  in  the  iMaaes- 
sion  of  the  son  because  they  were  at  his 
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honae,  trtiere  Hn.  Hammell  made  Iwr  home; 
bat  Hn.  HammeD  hsd  iieTer  a*ed  for  tbelr 
delivery  to  her.  and  her  son  liad  no  naaon 
to  suppose  she  wanted  tbem.  He  had  nerer 
denied  her  right  to  tbem.  As  to  all  these  wajh 
posed  wrongdoings  of  the  son,  of  which  Bfrs. 
Hyatt  had  such  detailed  knowledge,  not'  one 
of  "Qiem  appears  ever  to  have  been  made  the 
«nb}ect  of  conq^lalst  to  him,  either  b7  his  moth- 
er or  by  UzB.  Hyatt  It  was  pettecOj  rea- 
•onaUe  and  natural  that  her  <nily  son,  wHli 
whom  this  old  lady  had  freely  Ured  for  six 
years,  shoqld  care  for  her  property,  and  wait 
upon  her,  nntll  notified  by  her  that  be  dionld 
treat  her  as  a  stranger.  It  Is  obrUnu  that, 
if  tbe  tmtb  had  been  made  known  to  the 
lawyer,  he  would  have  had  no  occasion  to 
advise  Mrs.  Hammdl  to  make  a  deed.  Sfrs. 
Hyatt  knew  the  trath.  She  did  not  tUl  the 
lawyer  that  Mrs.  Hammell  oonld  collect  the 
Interest  on  her  bond  whenever  she  desired  to 
do  so,  nor  that  she  had  for  four  montlw 
cdlseted  t3ie  rents  without  hindrance,  and 
tiiat  she  had  nero  asked  tor  possession 
of  her  household  goods.  If  die  had,  the  law- 
yer would  probably  have  advised  her  that 
a  notice  to  the  party  paying  the  Interest 
not  to  pay  It,  and  to  the  tenant  not  to  par 
the  rent,  except  to  Mrs.  Hammell,  or  her  or- 
der, would  have  abundantly  protected  Mrs. 
Hammell  from  the  Imaginary  dangers  which 
sbe  fear^  But,  If  this  bad  been  done,  there 
would  have  been  no  deed  made  by  Mrs.  Ham- 
mdl  to  Mrs.  ^att  The  lawyer  accepted 
Mrs.  HammeU's  statements  as  true.  He  ad- 
ilied  ha  at  the  interview  of  December  4, 
1887,  fliat.  In  order  to  be  rdleved.  she  might 
make  a  deed  d  trust  conveymg  her  property. 
Bbe  disapproved  of  this.  He  then  t<^  her 
she  might  make  a  win  of  her  property,  or 
give  a  deed  or  un  of  sale  for  It  at  once. 
She  tcdd  him  she  wanted  her  daughter,  Mrs. 
Oomlnsky,  to  have  the  91,000  bond  when  she 
died,  and  her  niece,  Mrs.  Hyatt,  to  have  tbe 
Locust  street  house.  He  told  her  she  might 
sue  in  replevin  or  trover  for  the  bond  and 
housdiold  goods,  and  **that  another  way  of 
keeping  her  aoa.  from  collecting  this  rent  was 
to  make  a  deed  at  onoe  to  het  niece,  Mrs. 
Hyatt**  She  said  she  would  like  to  do  that, 
but  tint  die  wanted  the  T»its  as  long  as  she 
Uved.  The  lawyer  says  he  thNi  suggested 
Ibat  she  make  the  deed  in  consideration  of  her 
niece  living  her  the  rents,  and  providing  her 
with  a  home  as  long  as  sbe  lived.  Mrs.  Hyatt 
assented  to  this,  and  Mrs.  Hammell  said  she 
would  think  It  over,  and  come  to  tbe  law- 
yer's office,  and  let  bim  know.  Subseqnently. 
In  Mrs.  Hyatt* 8  presence,  she  told  tbe  lawyer 
that  she  had  decided  to  go  ahead  with  the 
deed,  and  at  Interviews,  at  which  either  Mr. 
or  Mrs.  ^att  was  always  present  Mrs.  Ham- 
mell made  to  Mrs.  Hyatt  the  deed  now  in 
dispute.  It  was  executed  at  the  lawyer's  of- 
fice on  December  13,  1887,  and  acknowledged . 
and  recorded  the  same  day.  B^m  the  above 
reference  to  the  hiwyer*s  testimony,  it  plainly 
appears  that  tbe  matter  which  Mrs.  Hammell 


bdleved  It  was  desirable  and  necessary  to 
accomplish  was  not  a  disposition  or  convey- 
ance of  her  property  to  any  one,'  but  tbe  re- 
covery of  tbe  possession  of  her  personalty, 
and  especially  the  atoK>lng  her  aim  from  col* 
lecting  the  Interest  on  her  bond  and  the  rents 
from  her  bouse,  and  that  tbe  subject  of  a 
deed  to  Mrs.  Hyatt,  so  Car  as  Mrs.  Hammell 
and  the  lawyer  were  eoncemed,  was  not  the 
business  which  occasioned  the  Interview. 
The  lawyer  appeara  to  have  advised  Mrs. 
Hammell  to  make  the  deed  to  Mra.  Hyatt; 
because  he  was  told  the  son  was  collecting 
tbe  rents  of  tbe  property  conveyed  by  the 
deed,  and  as  a  means  of  preventing  It 
Mrs.  Hyatt,  the  grantee  In  the  deed,  stood  by, 
and  accepted  it,  thou^  sbe  knew  It  was  ob- 
tained by  making  Mrs.  HUnmell  believe  a 
falsehood,  tor,  as  above  stated,  Mra.  Hyatt 
bad  herself  aided  Mrs.  Hammell  in  collecting 
these  rents  for  tbe  past  four  months.  Mrs. 
Hyatt  knew  Mrs.  HammeU's  weakness  of 
mind,  and  her  otter  d^oidence  upon  those 
who  had  her  In  charge.  Wltb  this  knowledge 
Mrs.  Hyatt  took  Mrs.  Hammell  from  her 
borne  at  her  son's  house,  and  tnrou^t  her 
over  to  Camden  on  a  visit  She  thus  vol- 
untarily placed  herself  In  tbe  pCMltlon  of  a 
oare  taker  or  guardian  of  Mrs.  Hammdl,  and 
wUl  be  (SiATzed  by  tbe  law  with  the  duties 
which  attend  upon  such  a  relation,  and  wUI 
not  be  allowed  to  take  a  benefit  obtiilned  by 
Inducing  or  permitting  the  dependent  party  to 
act  under  bdiefs  known  Iff  Oie  beneficiary  to 
be  false. 

Tbe  ^mentary  qnestton  In  cases  of  this 
character  Is  whether  the  party  wbo  stands 
In  the  position  of  care  taker  has,  by  fraudu- 
lent contrivance  or  conduct  Induced  the 
weaker  party  to  make  the  contract  Mere  In- 
adequacy of  price,  unless  It  were  so  gross  as 
to  be  unconscionable,  would  not  of  itself,  be 
evidence  of  fraud.  But  leading  tbe  weaker 
party  to  believe  that  inroperty,  while  standing 
In  her  name,  is  in  danger,  when  In  fact  it  Is 
not  end  standing  by,  knowing,  but  not  dls- 
doslng,  the  truth,  when  this  false  belief  Is 
made  the  basis  or  excuse  for  tbe  conveyance 
of  tbe  property  by  tbe  weaker  party  to  tbe 
care  taker,  is  conduct  on  tbe  part  of  the 
taker  wblcb  savors  of  fraud.  When  sucb  a 
contract  Is  thus  obtained,  tbe  fact  tbat  there 
may  have  been,  to  some  extent  a  valuable 
consideration  paid  or  promised,  does  not  re- 
lieve tbe  contract  from  tbe  fraudulent  taint; 
else  fraud  doers  might  readily  protect  tbeir 
enjoyment  of  the  fruits  of  their  fraud  by  tbe 
payment  of  an  actual  and  valuable,  though 
to  tbem  profitable,  consideration.  Tbey  are 
not  entitled  to  the  reasonable  profit  which  in- 
duces all  contracts,  when  the  contract  la 
procured  to  be  made  by  falsehood. 

The  conned  for  tbe  defendants  Insist'  that 
^e  deed  to  Mrs.  Hyatt  was  not  a  gift,  and 
tbat  it  must  not  be  tested  by  the  rules  ap- 
plied to  gifts;  that  a  valuaUe  consideration 
was  In  fact  given  for  tbe  deed,  and  tbat  It 
was  a  matter  of  commexctal  contract  for  an 
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adeqoat*  oonBldentkm  between  Mrs.  Ham- 
and  Un.  Hyatt  Bat  the  wh<de  trend 
<a  tbe  proof' Is  to  the  oontrary.  Mxi.  Bjatt 
Bwean  fliat  so  earty  aa  Angmt  8,  1887,  Bba. 
Hammall  toU  har,  "I  am  goSag  to  give  yoa 
that  hoom,**— not  adl  It  to  secure  a  llTlog, 
reBerrbig  rente.  Otbsr  wttneBaes  state  Ura. 
Hammdl'a  dedaiation  of  an  Intent  to  give; 
all  made  while  she  waa  onder  Bfrs.  ^atfa 
care.  None  refer  to  any  mcmtlon  of  a  aale. 
Again,  Hun  was  no  pretense  of  observance  of 
the  ordinary  Inqnhdes  which  attoid  a  aale  of 
real  estate.  No  searcfaea  were  made  to  aacer 
tain  whether  there  were  any  mortgages  or 
JndgmentB  against  tbe  land.  Mrs.  ^att  was 
well  content  to  take  a  deed,  and,  with  It;  Uie 
chances  of  nollmlted  prior  Uena.  No  inquiry 
even  appears  to  hare  been  made  m.  the  snb* 
ject  The  contract  to  sqniort  Mrs.  HammeU 
was  In  no  way  Indicated  on  the  fhoe  ct  the 
deed,  was  enented  wltiiont  witnesses,  «■  ac> 
linowledgmettt  Mta.  BjKtt,  and,  If  tt  erer 
WBM  deliTered  to  Mrs.  ffitmmell,  the  deliTery, 
cmslderiiig  Mrs.  Hanundl's  otter  dependence 
upon  Mrs.  Hyatt,  was  no  more  than  a  delivery 
to  the  lat^.  Nothing  prevented  Mrs.  Hyatt 
from  at  any  time  ■aroresBlng  the  contract, 
and  Hta.  Hanunell's  enfeebled  mind  and  Im- 
paired memory  would  hare  been  nsdess  In 
But^mrt  of  any  attempt  to  assert  r^i^te  nnder 
it  Had  the  contract  for  support  been  bona 
fflde.  It  should  baTe  been  so  referred  to  In  the 
deed  that  the  grantee  could  hare  been  bound 
1^  It  But  this  agreement  to  supiwrt  which 
waa  wholly  executory,  wan  not  only  omitted 
from  tbe  deed,  but  It  doubtful  If  It  erer  was 
ddlTtted.  1^  Hyatt  In  her-snswer,  al- 
leges that  she  had  possession  of  It  and  tenders 
Ite  produrtlon.  She  did  produce  It  at  the  bear^ 
ing.  She  had  It  always  In  her  power  to  hare 
snppreesed  it  Such  a  retention  waa,  tai  Sfott 
T.  Mott  40  N.  J.  Bq.  aOO;  22  Aa  907,  held 
to  be  a  fraud,  and  tt  was  dedared  tiiat  the 
mnlsston  of  such  a  contract  firom  the  deed  Is 
of  Itsdf  a  badge  of  fraud,  uptm  the  Iwoadly 
equitable  ground  that  It  to  the  duty  of  one 
occui^big  the  position  of  a  care  taker,  who 
makes  a  contract  with  one  dependent  iQMn 
blm  for  protection,  to  see  that  tbe  conrtdera- 
tlon  which  to  to  proceed  to  the  weaker  party 
Is  secured  aa  fully  and  as  perfecQy  as  that 
which  passes  to  the  care  later. 

That  there  was  an  attempt  to  glre  to  tbe 
transaction  now  In  dispute  a  commerdal  char- 
acter is  shown  by  the  actual  payment  of  tbe 
nominal  consideration  of  one  dollar.  But  this 
nnnsual  pigment  Is  of  Itsdf  an  Indication  of 
a  purpose  to  give  color  to  tiie  matter,  which, 
it  was  felt  by  those  conducting  the  business. 
It  would  not  otherwise  have.  That  tbe  al- 
leged bargain  was  greatly  to  Mrs.  Hammell'i 
disadvantage  to  plainly  ^parent  At  the 
time  the  arrangement  waa  made,  Mrs.  Ham- 
meU bad  support  and  maintenance  from  ba 
son,  without  charge,  and  Mrs.  Hyatt  knew 
this,  because  an  Inquiry  was  made  In  her 
presence,  before  the  attome^i  whether  the 
son  might  not  make  a  claim  fur  suKKnthv 


hto  mother.  I  am  eonstralnad  to  beUere  thai 
Urs.  Hyatt  knew  that  Mrs.  HUnnwil  had 
lived  happily  with  hir  son.  She  knew  that 
Mrs.  HammeU,  at  tbe  tbne  the  deed  waa 

made,  was  utteriy  dependent  vj/aa  ha  tor 
care  and  protection.  Yet  Mrs.  Hyatt  accepted 
from  Mrs.  Hammdl  a  deed,  by  which  she  coa> 
veyed  to  Mrs.  Hyatt  the  fee  of  all  tbe  land 
she  had,  ostenslUy  in  paymmt  fbr  a  st^port 
which  she  waa  getting  for  nothing  from  her 
aoD. 

Another  indlcatton  that  it  was  Mrs.  Hy- 
att's, and  not  Mrs.  Hammell's,  purpose  which 
controlled  0ie  eltnation,  to  i^ven  whei  the 
eventa  subsequoit  to  the  lawyer's  Intorlews 
with  Mrs.  HammeU  are  considered.  Mrs. 
Hanmidl,  in  that  interrtew,  to  reported  to 
have  declared,  wboi  asked  what  she  wanted 
done  with  her  property,— whom  She  wanted 
to  have  It— that  'Wte  wanted  her  daughter, 
Mrs.  Gomtnsky,  of  Baltimore,  to  have  tbe 
$1,000  bond  when  she  died,  and  she  wanted 
her  niece,  Mrs.  Hyatt  to  have  tbe  propoty 
on  Locust  street"  Mrs.  Hyatt  got  the  deed 
for  tbe  Locust  street  house,  but  no  provision 
was  over  made  to  give  the  bond  to  Mrs. 
Gcnnlnsky. 

There  was  some  inquhry  aa  to  legal  steps  to 
recover  the  personalty,  which  was  directed  by 
Mrs.  B^att  On  Mrs.  Hammdl'a  name)  to  be 
stopped,  on  tlw  excuse  that  she  had  no  mon^. 
But  tbe  lawyer  testifled  that  be  offered  to 
negottoto  a  mortgage  on  tbe  proper^  to  raise 
the  necessary  money  for  ^wecutlng  tbe  case, 
but  ttato  Mrs.  Hammdl,  Mrs.  Hyatt  being  prea- 
ent  declined  to  do.  No  demand  was  em 
made  upon  tbe  son  to  deUTo*  over  tiie  bond 
or  the  personal  property,  or  that  he  stop  col- 
lecting the  rents.  In  short  the  situation 
opened  to  .ttke  lawyra  as  a  consultotion  about 
Mrs.  HammeU's  property  resulted  soldy  In  se- 
curing to  Mrs.  E^tt  her  deed  for  the  Locust 
street  bouse.  Before  consultotion  and  tbe 
makli%  of  the  deed,  Mrs.  Hammdl  got  tbe 
rente,  thouj^  she  bdleved  her  son  was  getting 
them.  After  the  deed  was  made.  Mrs.  Hyatt 
(thoiq;h  very  unwillingly)  taersdf  testifies  that 
Mrs.  HammeU  continued  to  collect  them.  This 
wu  directly  in  the  face  of  the  effecte  of  both 
the  deed  and  the  agreement  for  the  deed  gave 
the  rente  to  Mra.  Hyatt  and  the  ai^eement 
only  provided  ttiat  Mrs.  HammeU  slionld  have 
the  net  Income  after  payment  of  taxes,  ete. 
Before  the  consultotion  tbe  son  had  custody  of 
the  bond,  and.  If  his  mother  did  not  coDect 
the  interest  be  drew  it  for  ha.  After  the 
consultotion  he  continued  to  do  just  as  he  bad 
done  before.  Nothing  was  dcme  to  reUeve 
Mrs.  HammeU  from  the  Injuries  she  was  snp> 
posed  to  be  suffering  by  reason  of  tbe  griev- 
ances opened  to  the  lavryer.  She,  to  her  In- 
ablll^  to  comprehend  the  situation  of  aftalt^ 
went  on  bapi^  coUectlng  her  rente,  the  same 
as  If  she  had  made  no  deed.  Her  conaclon»- 
neaa  was  unaffected  by  the  transaction,  which 
made  no  ontwtfrd  and  visible  change  to  her 
ownership  of  tbe  pn^erty.  Mra.  Hyatt  wait 
with  Mrs.  HammeU  when  the  latter  collected 
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tbe  rents,  after  the  deed  was  made,  wben  she 
knew  Mrs.  Hammell  wag  not  entitled  to  take 
tbem,  bat  made  no  ^ort  to  explain  to  Mrs. 
KunmeU  that  since  m^^tng  the  deed  she  had 
no  right  to  the  rents.  The  weight  of  the  erl- 
deuce  shows  that  Mrs.  Hammell,  Id  her  enfee- 
bled condition  of  mind,  was  wholly  depend- 
int  npon  Mrs.  Hyatt,  who  was  bound  to  care 
for  and  protect  ber,  and  that  tbe  latter  ob- 
tained the  deed  In  question  by  a  fiaadnlent 
assent  to  Mrs.  Hammell's  action  while  under 
a  false  belief,  and  for  a  consideration  execu- 
tory In  Its  character,  which  Mrs.  Hyatt  rebUn- 
ed  the  power  to  avoid.  Tbe  action  of  Mrs. 
Hyatt  was  a  frand  and  an  imposition  npon 
Mrs.  Hanunell.  which  makes  void  the  deed  so 
obtained.  I  will  advise  a  decree  in  conformity 
with  tbe  TiewB  above  expressed. 


(Bft  N.  J.  BL  IH) 

HcCRAOKBN  t.  HARNBD. 

(Oonct  of  Cfaaneery  <tf  New  Jeney.  Dee;  iA, 

1809.) 

BQUnr— ACOOUNTINQ— SKT-OFF-:ATTORH«T 

AND  CLIENT. 

1.  Ad  sttornej  catmot  set  off  an  unliqaidated 
claim  for  lervices  tn  a  niit  In  equity  tor  an  ac- 
cotmtiog  for  raoney  and  property  of  Us  client  Id 
his  hands. 

2.  That  an  attorney  has  a  lien  on  money  in 
h!i  hands  does  not  free  him  from  liability  to  ae- 
coimt  to  bis  ctieDt  therefor. 

3.  Where  comptainant  was  entitled  to  an  ac- 
coonting  as  againet  an  attorney  retaining  money 
under  claim  of  set-off,  the  enforcement  of  the 
decree  for  the  accouuting  should  be  aospended  un- 
til the  attorn^  has  owortonity  to  establish  hta 
set-off  at  law. 

Suit  by  Alpbeus  McCracken  against  Thom- 
as B.  Hamed.   Decree  for  complainant 

This  bill  Is  filed  by  the  complainant,  pray- 
ing that  an  account  may  be  taken  of  the  col- 
lection at  certain  promlsBory  notes  of  the 
complalnuit,  tbe  proceeds  whereat,  the  com- 
plainant alleges,  came  to  tbe  hands  of  the 
defendant  The  complainant  tbe  owner  of 
the  notes,  placed  them  In  the  hands  of  Phlla- 
ddphia  attorneys,  who  collected  several  of 
tbem,  and  made  two  separate  remittances  to 
the  defaidant  as  general  counsel  for  the  com- 
plainant The  uncollected  notes  were  also  re- 
turned to  tbe  defendant  The  latter  paid  over 
to  the  complainant  the  first  remittance  of  the 
proceeds  from  the  collection  of  the  notes,  but 
baa  retained  other  moneys  since  collected,  and 
also  has  the  uncollected  notes  In  his  posses- 
idon.  The  defendant  denies  that  any  appli- 
cation haa  been  made  to  hbn  for  the  moneys 
remaining  In  his  possession,  or  for  tbe  return 
of  the  oncollected  notes;  denies  that  he  has 
refused  to  account;  and  alleges  that  he  was 
the  general  counsel  tor  llie  complainant  and 
at  his  solicitation  went  with  him  to  the  Phila- 
delphia attorneys,  to  place  the  notes  In  thtir 
bands  for  collection.  He  sets  forth  In  his 
answer  a  letter  from  the  Phllad^phia  attor- 
neys to  the  con^lalnant  In  the'  nature  of  a 
report  by  tliein  <i£  the  promissory  notes,  tii^r 
ooUectiona,  and  remittances,  stating,  "We 


have  collected  and  account  for  to  you  the  fol- 
lowing claims:"  (Here  stating  the  collected 
claims,  the  net  receipts  whereof  were  for- 
warded to  the  defendant  for  the  complainant) 
The  defendant  also  seta  forth  another  letter 
From  the  Philadelphia  attorneys  to  tbe  com- 
plalnant.  purporUng  to  account  to  bim  for 
other  collections  of  the  notes  owned  by  tbe 
complainant,  showing  a  balance  which  Is  put 
under  tbe  Item,  "Check  herewith,  $230.24." 
The  defendant,  then  alleges  that  the  Fbiladel- 
phla  attorneys  **thett  paid  the  balance,  to  ^t 
92S0.24,  ao  due  tbe  complainant  to  this  de- 
fendant, and  also  banded  to  this  defendant 
as  counsel  for  the  said  complainant  the  un- 
collected promissory  notes."  Tbe  defendant 
then  sets  up  that  tbe  complainant  is  indebted 
to  him  for  legal  services  in  the  sum  of  |2,600, 
and  that  he  has  retained  tbe  $230.24  on  ac- 
count of  the  services  ao  rendwed,  and  be  ten- 
dem  the  retom  of  tbe  nncollected  notes. 

H.  F.  Nixon,  for  complainant  J.  F.  Ear- 
ned, for  defendant 

GREY,  V.  O.  (after  stating  the  facts).  The 
admissions  of  tbe  answer  and  the  proofs  show 
that  the  defendant  received  all  of  tbe  ac- 
counting by  the  Philadelphia  attorneys,  and 
also  the  payment  of  tbe  moneys  collected,  and 
the  delivery  of  the  uncollected  notes,  for  the 
complainant  and  that  be  turned  ova:  to  the 
latter  a  portion  of  the  cash  received  for  bIm; 
thus  acknowledging  his  liability  to  account 
to  tbe  complainant  for  moneys  derived  from 
tbe  collection  of  the  notes.  There  is  neither 
allegation  nor  proof  that  the  defendant  has 
in  fact  fully  accounted  to  tbe  complainant  for 
these  moneys  and  notes  so  by  blm  received. 
Tbe  setting  up  of  the  claim  of  a  right  to  re- 
tain these  moneys  Is  of  Itself  a  showing  that 
the  defendant  asserts  a  right  in  the  fund  In 
his  hands.  There  Is  sufQcIent  evidence  to 
show  that  tbe  complainant  demanded  an  ac- 
count. He  has  received  none,  except  so  far 
as  the  copy  of  the  letter  written  by  the  Phil- 
adelphia attorneys  to  the  defendant  might  be 
deemed  an  account;  but  It  wlU  be  noticed 
that  although  tbe  letters  were  addressed  to 
tbe  complainant  the  moneys  collected  and  the 
notes  were  not  turned  over  to  him  by  tbe 
Pbiladelpbia  attorneys,  but  to  the  defendant 
by  whom  part  of  these  moneys  were  paid  over 
to  ^e  complainant  Tbe  defendant  stUl  has 
the  notes,  and  also  a  portion  of  these  collec- 
tions, amounting  to  something  over  |200, 
which  he  claims  tbe  right  to  retain  for  serv* 
ices,  etc. 

The  claim  set  up  by  the  defendant  for  coun- 
sel fees  Is  not  a  sum  certain,  nor  Is  it  aver- 
red or  proved  under  any  express  contract 
nor  by  any  other  mode  wbldi  fixes  the 
amount  due  to  the  defendant  as  a  liquidated 
sum.  What  the  defendant  claims  is,  by  way 
of  set-off  OT  counterclaim,  a  payment  in  the 
nature  of  compensation  for  aorvlcee  rendered. 
Neither  the  services  nor  the  claimed  compen- 
sation Is  of  a  definite  character.  No  jndg- 
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ment  at  law  has  established  a  rlgfat  to  this 
compensation,  or  flxed  the  amount  thereof; 
so  that  by  this  defense  the  defendant  sets  up. 
In  response  to  a  clear  liability  to  account  for 
moneys  and  property  in  his  hands,  a  claim 
that  unliquidated  damages  shall  be  allowed 
to  him  by  way  of  set-off.  Whether  the  de- 
fendant la  in  fact  entitled  to  have  allowed  to 
him  such  unliquidated  damages  as  be  sets  up 
in  his  answer  is  a  matter  which  the  court  of 
appeals  has  declared  must  be  determined  at 
law.  Trotter  v.  Heckscher,  40  N,  J.  Eq.  612, 
4  Atl.  83;  Alpaugh  v.  Wood,  45  N.  J.  Eq.  157, 
Id  Atl.  676.  In  the  latter  case  the  court  of 
appeals  declared  that  "a  purely  legal  demand 
for  unliquidated  damages  is  not  cognizable  in 
a  court  of  equity."  It  should  be-  noted  that 
this  Is  a  denial  that  this  court  has  judicial 
power  to  cousider  a  legal  demand  for  un- 
liquidated  damages  by  way  of  set-off,  and 
that  the  declaration  was  made  in  a  cause 
wherein  equitable  Jurisdiction  on  other 
grounds  had  concededly  attached.  A  decree 
was  made  for  an  accounting  and  discovery, 
but,  it  appearing  that  the  defendant's  coun- 
terclaim could  hare  been  recouped  if  there 
had  been  a  suit  at  law,  the  court  of  appeals 
declared  that  the  proper  course  would  1m  to 
suspend  the  enforcement  of  the  decree  in 
equity  tor  the  accounting  until  an  opportunity 
should  be  afforded  to  the  other  party  to  test 
by  an  action  at  law  the  validity  of  the  coun- 
terclaim which  they  had  set  up. 

The  defendant  contends  that  he  has  an  at- 
torney's lien  upon  the  money  and  the  notes 
In  his  hands,  but,  even  if  he  has  such  lien,  he 
is  not  thereby  freed  from  liability  to  account 
for  the  property  of  the  complainant  which  he 
has  received,  as  he  admits,  as  complainant's 
counsel.  The  complainant  in  this  case  is  en- 
titled to  an  accounting.  A  decree  will  be  ad- 
vised accordingly,  but  with  a  clause  suspend- 
ing its  enforcement  until  an  opportunity  shall 
tiave  been  afforded  to  the  defendant  to  estab- 
lish at  law  his  right  to  compensation  tojich- 
Ing  the  matters  set  up  in  hla  answer  by  way 
of  set-off. 


(64  N.  J.  I..  172) 

HOBOKEN  BAILROAD,  WAREHOUSB  & 
ffTBAMSBIP  CONNECTING  CO.  t. 
STATE  BOARD  OF  AS- 
SESSORS et  aL 

(Snpreme  Court  of  New  Jersey.   Nor.  IS,  1889.) 

TAXATION— RAILROADS. 

3  Gen.  St.  p.  3324,  provides  that  railroad 
property  not  aseo  for  railroad  purposes  ^all  be 
aBsessed  and  taxed  in  the  same  manner  as  tax- 
able proper^  of  other  owners  in  the  same  ma- 
nicipat  division,  and  that  all  other  railroad  prop- 
erty shall  tie  assessed  and  taxed  by  the  state 
board  of  asseBBors  in  the  manner  prescribed.  2 
Qen.  St.  p.  2ti62,  permits  railroads  authorized  to 
use  steam  as  a  motive  power  to  use  any  motive 
power,  and  to  erect,  construct,  and  maintain  such 
machinery,  etc..  as  may  be  required.  Act  March 
80,  1896,  declares  that  a  street  railway  shall  not 
carry  freight  over  its  tracks.  Complainant,  or- 
ganized under  the  general  railroad  law,  was  au- 
tlufftoea  to  carry  freight,  and  owned  a  d|^t  of 


way  mnoing  partly  tbroogh  dty  streets,  on  wbidi 
its  tracks  were  laid,  and  poles  and  wires  erected 
to  transmit  electricity  for  operating  purposes.  It 
carried  only  freight  for  hire  on  cars  tKlonging  t» 
other  railroads,  drawn  by  a  leased  electrical  loco- 
motive.  flew,  that  complainant  was  not  a 
street  railway,  liable  to  municipal  taxation,  but 
ita  property  was  used  for  railroad  purposes,  with- 
in the  meaniog  of  3  Gen.  St.  p.  3824.  and  henoe 
taxable  fay  the  state  board  ot  assessors  only. 

Original  appUeatlmi  1>j  the  Hoboken  Rail- 
road, Warehonae  A  Steamdilp  Oonnectiiig 
Company  against  the  state  board  of  assessors 
and  the  commlssioneiB  of  aaaessment  o£  taxes 
of  the  dty  of  Hoboken,  to  determine  the 
character  and  nse  of  propaty  usessed  for 
taxes. 

Argued  June  term,  1899,  before  DBPDB, 
GTTMMERB,  and  LUOXiOW,  JJ. 

Samuel  H.  Grey,  Atty.  Gen.,  for  state  board 
of  assessors.  J.  F.  Mintum,  for  city  of  Ho- 
boken. Edwin  A.  S.  Lewis,  for  Hoboken  Rail- 
road, Warehouse  &  Steamship  Connecting  Co. 

GUMMERE,  J.  The  Hoboken  Railroad, 
Warehouse  &  Steamship  Connecting  Company 
Is  a  corporation  created  by  and  existing  under 
the  provisions  of  the  general  railroad  law  of 
this  state.  Its  railroad,  which  is  operated  by 
electrical  power,  lies  partly  within  the  limits 
of  the  city  of  Hoboken,  and  partly  In  the 
township  at  Weebawken;  a  portion  of  the 
route  being  over  lands  ovrned  by  the  company, 
and  the  rest  of  it  along  certain  streets  of  said 
city.  It  owns  no  rolling  stock;  its  property, 
consisting  of  its  rl^t  of  way,  varying  from  GO 
to  100  feet  in  width,  with  main  and  side  tracks 
laid  thereon,  and  poles  and  wires  erected 
along  the  line  thereof,  in  order  to  transmit 
power  for  operating  purposes.  So  much  of 
this  property  as  lies  within  the  limits  of  Ho- 
boken has  been  assessed  and  taxed  for  the 
year  189S  both  by  the  state  board  of  assess- 
ors and  by  the  local  assessors  of  the  city;  the 
former  body  insisting  that  it  Is  used  for  rail- 
road purposes,  within  the  meaning  of  the  rail- 
road tax  act  (3  Gen.  St  p.  3324),  and  Is  there- 
fore taxable  by  the  methods  prescribed  by 
that  act,  and  the  latter  claiming  that  it  is  not 
so  used,  and  should  consequently  be  assessed 
and  taxed  in  the  same  manner  as  the  property 
of  the  other  taxpayers  of  the  city  of  Hoboken. 
In  this  condition  of  affairs,  the  railroad  com- 
pany has  applied  to  this  court,  under  section 
28  of  the  railroad  tax  act  for  the  purpose  of 
having  determined  In  a  summary  way  the 
character  of  the  property  so  assessed, — wheth- 
er it  iB  or  Is  not  used  for  railroad  purposei, 
and  by  which  assessors  the  same  has  law- 
fully been  assessed. 

The  user  of  the  property  which  has  been 
subjected  to  double  taxation  la  thus  describ- 
ed In  the  testimony:  "The  company  carries 
on  Its  railroad  freight  entirely,  and  nothing 
else,  to  and  from  the  various  ^eamship  docks 
and  properties  along  Its  route,  to  and  from 
the  Erie  Railroad,  and  other  roads  connecting 
with  it  It  carries  freight  In  regular  rail- 
road freight  cars,  which  are  not  owned  by  II. 
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but  whicli  belong  to  oQier  railroad  companlea 
eonnecting  wltb  Jt  The  oompaor  carriea 
freight  for  hbre,  receiving  freight  from  all  per^ 
iODS  or  raltroftd  oonpanlea  that  may  bring  It  to 
■aid  company.  The  company  curlea  the  freight 
cara  to  and  from  tike  varlana  raUroada  connect- 
ing with  It  and  toand  from  theTarlona  ateam- 
dtlp  companlea  and  propertlea  aiid  Induatrlea 
along  Ito  routes  by  meana  of  a  large  dectrlol 
looomotlTe^  leaaed  by  the  conqumy,  and  which 
la  nm  by  dectrlc  power.  The  company  car^ 
rlea  no  paasengera  whatever,— only  freight" 

That  the  user  of  Ita  property  by  the  com- 
pany for  the  carrying  of  freight  la  not  only 
anthorized,  but  required,  by  the  act  under 
which  It  waa  lncoiporated«  mtiat  be  conceded; 
tmt  It  la  contended  on  behalf  of  the  dty  of 
Hobokm  that  becanae  the  company'a  railroad 
ta  operated,  not  by  ateam  power,  but  dec- 
trtdty,  applied  In  the  aame  manner  ae  la  draw 
In  the  operation  of  the  vartotia  street  railway! 
constructed  In  our  dtles  and  towna,  and  be- 
cause It  Is  constructed  partly  through  certabi 
of  the  streets  of  the  dty.  It  la  a  street  raUway, 
pure  and  simple,  and  amsequenfly  Is  itot  as- 
sessable or  taxable  under  the  provisions  of  the 
railroad  tax  act.  This  contention,  however, 
seems  tons  to  bewlthout  merit  The  fttct  that 
the  same  power  Is  used,  and  the  same  method 
of  anilylng  It  la  adopted,  as  prevails  on  the  va- 
rloua  stree^rallwayayatem8  of  the  state,  has  no 
bearing  <m  the  qu»tlOD  of  the  character  of  the 
oompany'i  property,  or  of  Uie  use  to  which  It  la 
put  By  a  atvplement  to  the  genual  railroad 
law  approved  March  10,  1888  (2  Gen.  St  p. 
2662),  It  Is  made  lawful  **tor  any  railroad  cor- 
poration Id  this  state,  authorized  to  use  steam 
as  a  motive  power,  or  authorized  to  use  steam 
or  other  motive  power,  to  use  on  any  part  of 
Ito  railroad  any  motive  power  which  shall  In 
Ito  Judgment  be  best  adapted  to  the  economi- 
cal operation  ta  Its  railway,  and  to  erect,  con- 
Btmct,  maintain  and  use  such  machtoery*  en- 
gines, devices  and  appliances,  and  such  poles, 
wires,  condulto  and  other  methods  for  con- 
ducting and  distributing  power  as  may  be 
required."  By  availing  Itself  of  this  statu- 
tory privilege,  the  character  of  the  Hoboken 
Railroad  Company's  pn^ierty  was  not  chan- 
ged, nor  did  Ita  user  cease  to  be  a  "railroad 
use."  Nor  Is  the  fact  that  a  part  of  the  com- 
pany's railroad  Is  constructed  through  certain 
of  the  public  Btreeta  of  Hoboken  material  to 
determining  the  question  to  conteoversy. 
aiany  of  the  railroad  companies  of  this  state 
which  were  created  by  spedal  charter  (nota- 
bly, the  Camden  &  Amboy  Railroad  Company, 
the  New  Jersey  Railroad  Transportation  Com- 
pany, and  the  Morris  A  Essex  Railroad  Com- 
pany) constructed  portions  of  their  railroads 
through  the  public  streeta  of  our  cities  and 
tiowns,  where  they  still  remato;  but  thia  fact 
haa  never  been  supposed  to,  and  does  not.  ex- 
empt these  portions  of  such  railroads  from 
taxation  by  the  atate  board  of  assessors,  and 
subject  them  to  local  taxation.  The  case  of 
Camden  ft  A.  R.  Co.  v.  City  of  Atlantic  City.  58 
M.  J.  Law,  316,  38  AtL  lOSk  which  Is  supposed 
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to  suMHurt  the  right  of  the  city  of  Hoboken  to 
tax  thla  property,  does  not  to  fact  do  so.  In 
that  case  the  railroad  c<Hnpany  erected  a 
Btree^raIIway  plant  along  that  portloit  of  Itt 
right  of  way  which  ran  through  the  atreeta  of 
Atiantic  Olty,  and  ran  street-railway  cara  upon 
It,  operating  than  to  the  same  mamior  that  a 
street-railway  company  would  have  done.  It 
also  occasionally  ran  freight  tralna  over  this 
portion  of  ita  road.  It  was  held  that  so  mudi 
of  Its  property  at  was  used  exdnslvely  tor 
street-railway  purposes  was  taxable  the  lo- 
cal authorities,  but  that  the  tnu^  and  road- 
bed, as  Ihey  were  used  tor  fftl^t  transporta- 
tion as 'well  aa  for  atreet-rallway  purpoeea, 
were  taxaUe  by  the  state  board  asseaaora. 
The  decUdon  la  an  author!^  against  rather 
than  to  favw  of  ttie  d1y*B  contention.  But  If 
there  could  be  any  doubt  on  principle,  aa  to 
the  character  ct  the  naer  of  this  prop»ty.  that 
doubt  must  be  settled  by  tb»  statutory  provi- 
sions regulating  the  aubject  This  railroad, 
with  Ita  Bppurtenancea,  la  used  aoli^  for  the 
transpOTtatlon  of  freight  This  use,  as  haa 
already  been  stated,  la  authorised  by  the  gen- 
eral railroad  law,  under  .which  the  company 
-was  toc(»porated.  Such  a  use  of  Ita  tracfca 
and  cars  by  a  street-railway  company  la  not 
only  not  authorised,  but  la  expreasly  prohlbtt- 
ed,  by  statute.  Tbe  act  ot  March  80,  1896. 
entltted  "An  act  rdatlng  to  the  carrying  of 
freight  or  express  matter  by  compuiles  own- 
ing, leasing,  or  operating  street-railways;'* 
provides  that  no  such  company  ahall  cany 
over  tts  tracks  any  freight  or  expreaa  matter, 
under  a  penalty  of  flOO  for  each  offena&  F. 
L.  p.  208.  It  Is  clear  that  the  use  to  which 
this  property  Is  subjected  la  a  "ralkoad  us^" 
within  the  meaning  of  the  railroad  tax  law. 
It  Is  therefore  taxaMe  by  the  state  board  of 
aasessors,  and  not  by  the  taxing  authMltlea 
of  the  d^  of  Hoboken. 


8TATB  (MILLER,  Proaeeotor)  v.  OITY  OF 

CAMDEN  et  al. 
(Supreme  Court  of  New  Jersey.  Jane  12, 1889.) 

SPBCIAI.  LBQISUTION— MUNICIPAJ.  CORPORA- 
TIONS—ANNEXING  TERRITORY. 

1.  The  legislature  mar  by  apecial  act  annex  a 
town  to  a  citr.  where  such  act  .does  not  regulate 
the  iDtemal  affairs  of  either  municipality, 

2.  P.  L.  1888,  p.  330,  establishlu?  a  scheme 
for  the  mractlcal  effectuatJoa  of  aDuezation  of 
territory  to  cities,  which  requires  the  annexed 
territory  to  be  divided  Into  wards  and  election  dis- 
trlcta  by  a  commission  that  shall  also  appoint 
election  officers,  under  whom  a  special  election 
shall  be  held,  when  called  on  a  notice  to  be  giv- 
en by  the  dty  clerk.  Is  operative  equally  every- 
where and  at  all  times,  and  does  not  violate  the 
conatitutionBl  prohibition  against  apedal  legisla- 
tion in  regard  to  dtles. 

On  application  by  the  Btate»  on  the  prosecu- 
tion of  WlUlam  F.  Miller,  fat  cerUorarf  agiUnst 
the  dty  of  Camden  and  others,  to  review  toe 
appototment  and  report  of  a  commission  divid- 
ing terrltoiy  annexed  to  the  dty  of  Camden 
Into  wards  and  election  districts,  and  for  a  su- 
persedeaa  to  reatrato  the  holding  of  an  elec- 
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tlOQ  In  such  annexed  territory.  Certiorari  al- 
lowed, and  supersedeas  denied. 

John  W.  Westcott,  Cor  prosecutor.  EL  G. 
O.  Bleakley,  for  defendants. 

GARRISON,  3.  This  Is  an  application  for 
a  supersedeas,  under  the  following  circumstan- 
ces: The  legislature  has  recently  annexed  the 
town  of  Stockton  to  the  city  of  Camden,  This 
was  done  by  a  special  act.  Inasmuch  as  such 
act  does  not  regulate  the  Internal  affairs  of 
either  municipality.  It  Is  clearly  constitutional. 

In  1888  the  legislature,  with  respect  to  all 
stich  annexations,  proTlded  a  scheme  for  their 
practical  effectuation.  This  act  did  purport  to 
regulate  the  Internal  affairs  of  all  such  con- 
solidated political  bodies.  It  was  a  constitu- 
tional act  of  legislation.  Of  the  regulative 
iBtatates,  one  of  the  provisions  was  that  the 
annexed  territory  should  be  divided  Into  wards 
and  election  districts  by  a  commission  that 
Bhonld  also  appoint  election  officers,  under 
whom  a  special  election  should  be  held,  when 
called  on  a  notice  to  be  given  by  the  clerk  of 
such  city. 

In  the  present  Instance  such  a  commission 
was  appointed  and  made,  and  filed  a  report, 
and  a  writ  of  certiorari  was  allowed  by  me 
to  bring  up  such  appointment  and  report. 
Now  I  am  asked  to  grant  a  supersedeas  that 
shall  restrain  the  holding  of  the  election  con- 
templated by  the  act  of  1888.  This  applica- 
tion is  based  upon  the  contention  that  the 
scheme  that  resnlts  from  the  conjoined  oper- 
ation of  the  two  statutes  above  cited  has  been 
condemned  by  the  supreme  court  of  this  state 
In  the  case  of  Dempsey  v.  City  of  Newark,  53 
N.  J.  Law.  4,  20  Atl.  S83. 

There  Is  unquestionably  a  surface  resem- 
blance between  that  case  and  tlie  present  sit- 
uation, which  Is  enhanced  by  tbe  circumstance 
that  In  each  instance  the  resultant  condition 
was  the  division  into  wards.  When,  however, 
the  priuciples  involved  In  the  two  are  exam- 
ined, their  disparity  becomes  apparent 

In  Dempsey  v.  City  of  Newark  the  act  that 
first  became  operative  applied  only  to  dtlra 
possessed  of  a  peculiar  characteristic,  viz.  that 
they  contained  more  than  two  assembly  dis- 
tricts. The  act  that  later  became  operative 
called  Into  existence  a  single  city  possessed  of 
this  peculiarity.  The  decision  was  that  the 
two  acts  must  be  read  togetber,  and  tbat  tbe 
duplex  legislation  must  fall  because  In  a  sin- 
gle act  It  would  have  been  vicious;  that  Is  to 
say,  although  It  Is  not  said  in  tbe  opinion,  the 
characteristic  adopted  did  not  support  the  leg- 
islation. So  that  all  the  Dempsey  Case  holds 
Is  that  a  class  of  cities  not  possessed  of  char- 
acteristics tbat  make  of  Ihem  a  proper  dass 
for  legislative  purposes  do  not  acquire  that  dis- 
tinction by  the  course  of  legislation  pursued 
in  thPt  case. 

This  doctrine,  however,  has  no  appUcatlon 


to  the  case  under  review.  Tbe  act  of  1888  (P. 
L.  p.  330)  is  based,  not  up(m  a  classification  of 
cities,  nor  upon  the  existence  of  the  general 
subject  to  which  It  applies.  Sudi  subjects 
can  be  called  into  existence  by  direct  legisla- 
tion only.  The  legislative  act  Is  general,  and 
Is  operative  equally  everywhere  and  at  aU 
times,  upon  all  annexed  municipalities.  It  Is 
a  general  scheme  to  which  each  consolidation 
becomes  subject  the  Instant  it  comes  into  be- 
ing. The  fact  that,  In  the  hievltable  course 
of  legislation,  one  consolidation  miut  in  point 
of  some  time  precede  others,  does  not  detract 
from  tbe  generality  of  tbe  regulative  act 

It  Is  at  all  times  of  general  ai^cabUity, 
and  no  special  characterisUos  axe  framed  to 
meet  Its  exigencies. 

This  distinction,  wbltft  Is  fundamental,  de- 
prives, in  my  Judgment  the  Dempsey  Oaae  of 
all  bearing  upon  tbe  present  motion. 

I  will  allow  the  writ  of  certiorari,  but  will 
withhold  my  allocatur  to  the  supersedeas. 


(H  N.  J.  I-  3«) 

McGRATH  V.  HBRVET.  ' 

(Court  of  Errors  and  Appeats  of  New  Jersey. 
Nov.  27.  1898.) 
APPEAL— RECORD—DEPOSITION. 

1.  Where  the  record  does  not  show  that  a  csase 
was  one  proper  to  be  referred,  or  that  it  was  Id 
fact  referred,  an  assignment  of  error  founded  od 
an  exception  taken  to  the  exclusion  of  the  ref- 
eree's report  when  offered  in  evidence  will  not 
be  considered. 

2.  The  fact  that  a  depoeitioD  has  been  used 
before  a  referee  is  no  ground  for  Its  excloraon  on 
a  trial  befnre  the  court,  where  the  issues  were 
not  finally  determined  by  the  referee. 

Brror  to  circuit  court,  Hudson  county. 

Action  between  James  McGratb  and  Anna 
V.  H.  T.  Hervey.  From  the  Judgment  Mc- 
Grath  brings  error.  Reversed. 

Randolph,  Condlt  &  Black,  for  plaintiff  In 
error. 

PER  CURIAM.  Tbe  assignments  of  error 
founded  on  tbe  exception  taken  to  the  exclu- 
sion of  tbe  report  of  the  referee  when  offered 
In  evident  have  not  been  considered.  The 
record,  as  printed,  does  not  show  that  tbe  case 
was  one  proper  to  be  referred,  ot  that  It  vras 
in  fact  referred. 

The  assignment  directed  to  the  exception 
taken  to  the  exclusion  of  the  depodttona  of- 
fered Is  deemed  to  present  an  error  requiring 
reversal.  Tbe  trial  Jud^  excluded  them  be- 
cause they  bad  been  used  before  the  referee. 
But  that  was  no  snflBclent  ground  for  their  ex- 
clusion. They  were  admissible  eridenoe  In 
the  trial  of  the  issue  In  the  cause  in  wbich 
they  were  taken.  We  must  assume  that  If 
there  had  been  a  trial  before  a  referee,  the  is- 
sue bad  not  been  finally  determined.  Let  tbe 
Judgment  be  reversed. 
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(«  N.  J.  L.  176) 

STATE   (HEAVILAND,   Prosecator)  t. 
BOARD  OF  CHOSEN  FREEHOUJ- 
BRS  OF  BURLINGTON 
COUNTY  et  al. 

(Sovreme  Court  of  New  Jersey.   Dec  1,  1899.) 

OVnCBRS-APPOIKTHBNT— VBTBBAN  AOT- 
CBBTIORARI. 

1.  Act  March  14,  1896  (3  Gen.  St.  p. 
declares  that  no  honorably  dlsdiarg«d  Union  sol- 
dier holdiDE  a  position  under  the  government  of 
any  county,  whose  term  is  not  fixed  by  iaw,  stiall 
be  reoMiTea,  except  for  cause,  after  a  fair  and  im- 
partial bearing.  BM,  that  wh«e  a  board  of 
(reebolders  fixed  the  term  of  office  of  a  court- 
house janitor  at  one  year,  and  appointed  an  hon- 
orably discharged  Union  soldier  having  knowl- 
edge thereof  to  such  ofQce,  he  was  not  entitled 
to  certiorari  to  set  aside  the  election  of  his  suc- 
eeuor  after  the^expiration  of  hia  term,  on  the 
ground  that  such  dection  way  illegal  under  the 
statute. 

2.  Act  March  14,  1895  ^3  Gen.  St.  p.  3702), 
declares  that  no  honorably  discharged  Union 
soldier  holding  e  position  under  the  government 
of  any  county,  whose  term  is  not  fixed  by  law, 
shall  be  removed,  except  for  cause,  after  a  fair 
and  impartial  bearing.  Held,  th&t  where  an  hon- 
orably disdiarged  Union  soldier  appointed  janitor 
of  a  county  court  boose  for  an  indefinite  term 
was  wron^nlly  removed  fr<Hn  his  poution,  and 
another  soldla  araralnted,  and  subsequently  re- 
moved, and  the  former  Janitor  restored,  the  wl- 
dier  last  removed  was  not  entitled  to  certiorari 
to  set  aside  the  appointment  of  his  successor  on 
the  ground  that  it  was  in  violation  of  such  act, 
Kince  by  snch.  contention  he  admitted  that  bis 
own  previous  appointment  was  invalid. 

Certiorari  by  the  state,  on  the  prosecution 
of  J.  Henry  Heavlland,  against  the  board  of 
chosen  freeholders  of  the  county  of  Burllnffton 
and  another,  to  review  the  action  of  such 
board  of  freeholders  in  electing  another  per- 
son as  janitor  of  the  county  court  honse.  Dis- 
missed. 

Arsrued  June  term,  -1899,  before  DEPUB, 
GUMMERB,  and  LUDLOW,  JJ. 

Jerome  B.  Grlgg,  for  pEoaecutor.  Chas.  K. 
Chambera  aDd  SamL  A.  AtMnaon,  for  defend- 
ants. 

LUDLOW,  J.  From  the  return  made  to 
this  writ  and  the  testimony  taken  under  the 
rule.  It  appears  that  the  board  of  chosen  free- 
holders of  Burlington  county,  at  their  annual 
meetings  from  May  10,  1892,  to  May  11,  1808, 
appointed  one  Wilbur  F.  Sbinn,  who  was  an 
honorably  discharged  Union  soldier,  to  the  po- 
sition of  lanltor  or  keeper  of  the  county  court 
house.  It  does  not  appear  that  there  was  any 
rale  or  b^-law  of  the  board  fixing  the  term  of 
that  position  prior  to  May  11,  1898,  but  until 
that  day  Its  term  was  an  Indefinite  term,  not 
fixed  by  any  law,  and  was  a  place  entirely 
under  the  control  of  the  board  as  to  appoint- 
ment and  term.  The  last  appointment  of  Mr. 
Sblnn  to  that  position  prior  to  May  11,  1898, 
was  made  by  the  board  at  Its  annual  meeting 
of  May  13,  1897.  During  the  period  between 
the  years  1892  and  1898,  and  on  March  14, 
1895,  the  act  entitled  "An  act  regarding  hon- 
orably discharged  Union  soldiers,'  marines  and 
sailors,"  known  as  the  "Veteran  Act  of  1895," 
became  a  law  of  thla  state  (8  Gen.  St  p. 


3702);  and  said  Shinn,  being  an  hunorably 
discharged  Union  soldier  holding  the  aforesaid 
position  by  the  appointment  of  said  board  of 
chosen  freeholders  made  after  the  passage  of 
the  said  vetenm  act,  bad  the  clear  right,  by 
Qie  terms  of  that  act,  to  possess  and  hold  his 
said  position  during  good  behavior,  and  be 
could  not  legally  be  displaced  or  r^oved 
therefrom,  except  for  good  cause  diown,  after 
a  fair  and  Impartial  hearli^.  Peterson  v. 
Board  (N.  J.  Sup.)  42  AtL  844.  It  also  ap- 
pears that,  while  Shlnn  was  in.  possession  of 
and  legally  holding  said  position,  the  said 
board  of  Burlington  county,  at  their  annual 
meeting  of  May  11. 1898,  after  organizing,  and 
before  going  to  general  business,  adopted  cer- 
tain by-laws  or  rules  for  their  government 
and  conduct  of  business,  and  one  of  such  In- 
laws or  rules  was  for  the  regulation  of  the 
appointment  and  term  of  office  of  the  several 
committees  and  the  appointees  of  the  board, 
and  was  as  follows:  "The  board  shall  ap- 
point at  its  annual  meeting  the  following  com- 
mittees, on  which  both  political  parties  shall 
be  represented  [naming  the  several  commit- 
tees], and  they  shall  at  the  same  time  elect 
a  keeper  of  the  court  house,  a  physician  for 
the  county  poor  house,  a  physician  for  the 
county  jail,  and  a  solicitor  for  two  years,  the 
solicitor  to  receive  seventy-five  dollars  per  an- 
num." By  1  Gen.  St.  p.  423,  the  term  of  of- 
fice of  solicitor  for  counties  of  the  class  of 
Burlington  was  fixed  for  two  years.  The  oth- 
er positions  bad  no  fixed  term  by  any  statute, 
and  t>y  the  by-law  or  rule  of  the  board  be- 
came annual  positions,  to  be  filled  at  the  an- 
nual meeting  of  the  board.  There  can  be  no 
question  as  to  the  right  of  a  board  of  chosen 
freeholders  to  fix  the  term  of  their  own  ap- 
pointees by  their  by-laws  or  rules,  and  the 
acceptance  of  a  position  by  any  person  elected 
thereto  under  said  by-laws  or  rules,  with 
knowledge  of  their  existence,  bound  such  per- 
son to  compliance  therewith.  Heavlland  was 
present  at  the  meeting  of  the  board,  and  at 
their  adoption  of  said  by-law  or  rule,  and 
knew  of  Its  adoption.  It  appears  that  after 
this  by-law  or  rule  was  adopted  by  the  board 
at  their  annual  meeting  of  May  11.  1898,  the 
board  proceeded  to  election  under  it,  and  J. 
Henry  Heavlland  received  15  votes,  and  Wil- 
bur F.  Shinn  14  votes,  and  Heavlland  was  de- 
clared elected,  and  went  Into  the  place.  In 
answer  to  the  question  (see  Mr.  Heavlland'i 
testimony  In  this  case):  "Q.  When  you  were 
elected,  you  understood,  according  to  the  rules 
of  the  board  of  freeholders,  that  yon  were 
elected  for  one  year?  A.  I  understood  so  at 
first*'  To  another  question  (see  Heaviland'a 
testimony):  "Q.  When  you  were  elected,  how 
long  did  you  understand  the  term  to  be?  A. 
I  supposed  for  two  years,  anyhow."  Heavl- 
land, iQ  answer  to  another  question  (see  his 
testimony):  "Q.  And  what  was  tbe  reason 
you  claimed  yon  could  not  be  removed  this 
year  [1899]?  A.  I  claimed  It  under  both  the 
book  of  rules  of  the  board  of  chosen  freehold- 
ers and  tbe  decision  of  the  supreme  court** 
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From  this  and  other  facts  shown,  it  Is  per- 
fectly clear  that  Mr.  Heavlland  accepted  the 
said  posItloD  under  and  with  knowledge  of 
said  by-law  or  rule,  and  with  acquiescence  on 
bis  part  that  its  terin  was  fixed  for  the  year  to 
end  at  the  next  annual  meeting  of  said  board. 

The  displacement  by  the  board  of  Shlnn, 
who  was  an  honorably  dlschai^ted  Union  sol- 
dier, was  unquestionably  Illegal,  and  In  vio- 
lation of  the  veteran  act  of  1895,  and  it 
appears  Mr.  Shlnn  protested  all  the  while 
against  such  Illegal  action  of  the  board;  but 
his  submitting  himself  as  a  candidate  for 
election  at  the  meeting  of  May  11,  188S,  un- 
der the  sold  by-law  or  lule,  notwithstanding 
his  protest,  may  be  considered  as  a  waiver 
of  his  privileges  and  rights  under  the  veteran 
act,  and  as  an  acquiescence  on  his  part  and 
submission  to  said  1^-law  or  rule  of  the  board 
by  which  the  term  of  said  position,  thereto- 
fore Indefinite,  after  said  t^-law  or  rale  be- 
came a  fixed  term,  as  aforesaid.  But  bis 
(Shlun's)  surrender  or  waiver  of  his  said  rights 
did  not  in  any  manner  validate  the  already 
consummated  illegal  action  of  said  board  in 
their  said  violation  of  said  veteran  act.  At 
their  annoal  meeting,  held  May  10,  1899,  the 
board,  proceeding  under  said  by-law  or  rule, 
elected  said  WUbur  F.  Shlnn  Janitor  or  keep- 
er <tf  the  court  house.  The  minuter  of  that 
meeting  show  that,  when  nominations  for 
Janitor  or  keeper  of  the  court  house  were 
called  for,  a  member  (who  the  prosecutor  ad- 
mits acted  In  his  behalf)  "objected,  saying 
that  that  office  was  already  filled  J.  Hotry 
Heaviland.  an  old  soldier,  and  that  the  su- 
preme court  had  dedded  that  an  old  soldier 
cannot  be  removed  from  office  exc^t  for 
cause,  and  that  tiie  present  incumb^t  is 
thus  protected  from  a  removal,  and  that  bis 
removal  would  necessarily  end  in  a  lawsuit" 
After  Mr.  Shlnn  was  nominated,  Heavlland 
was  also  nominated,  but  subsequently  with- 
drew, "claiming  that  he  could  not  be  remov- 
ed." The  minutes  further  show  "that  Shlnn, 
being  the  only  nominee,  received  15  votes, 
no  votes  being  cast  by  the  Democrats  for  Mr. 
Heavlland,  and  Mr.  Shlnn  was  declared  elect- 
ed Janitor,"  and,  it  appears,  went  Into  and 
took  charge  of  the  place.  Thereupon  the 
prosecutor  obtained  this  certiorari,  whereby 
he  seekp  to  set  aside  the  said  election  of  Mr. 
Shlnn,  for  the  reason  that  said  board  therein 
acted  unlawfully  and  In  defiance  of  the  said 
veteran  act  of  1895,  and  that  for  said  reason 
the  said  election  is  unlawful,  and  of  no  bind- 
ing force  or  validity,  and  should  be  so  de- 
clared by  this  court.  Thus  claiming,  be  sub- 
stantially and  In  effect  attempts  to  repudiate 
his  Section  and  acceptance  under  the  rule 
and  by-law  of  May  11,  1888»  and  asserts  a 
right  to  hold  the  said  posttUm  under  the  vet- 
«can  act,  regardless  of  the  way  he  came  into 
the  possesirion  of  that  place. 

Hie  evidence  establishes  that  Hnvlland 
came  Into  his  position  and  accepted  it  under 
the  t^-law  or  rule  of  the  board,  as  a  position 
whose  term  was  fixed  by  law,  and  on  the 


expiration  of  that  term  he  was  out  of  the 
position,  and  It  made  no  difference  whetlio' 
be  was  an  honorably  discharged  Union  sol- 
dier or  not  His  term  was  up.  He  bad  no 
rights  there  any  longer,  and  Mr.  Shlnn'a  elec- 
tion to  the  position  was  not  in  any  way  in- 
jurious to  Heaviland,  and  he  had  no  right  to 
this  writ  or  to  Its  further  prosecution.  But 
If  it  were  doubtful,  under  all  the  .facts,  as 
to  the  term  of  the  position  held  the  prose- 
cutor being  fixed  or  d^nlte,  and  if,  notwith- 
standing the  said  by-law  or  rule  of  the  board, 
the  term  continued  to  be  an  Indefinite  term, 
the  prosecutor  would  not  have,  and  ought  not 
to  have,  any  standing  In  this  court,  by  his 
own  showing.  He  claims  that  Shlnn's  elec- 
tion. In  1889,  was  an  Illegal  and  void  action 
by  the  board  sol^  because  It  was  In  viola- 
tion of  the  veteran  act  He  therefore  cannot 
deny,  and  mast  concede,  that  the  action  of 
the  board  In  1898,  In  displacing  Shlnn  and 
electing  Heavlland,  under  which  oHIon  he 
claims  title,  was  Illegal  and  void  for  the  very 
same  reason.  Therefore  Heavlland  Is  in  hla 
position  under  an  invalid  title,  and  he  asks  to 
liave  the  dectlon  of  Shlnn  moved  ont  of  his 
way,  so  tliat  he  may  continue  undisturbed  In 
his  Illegal  possession.  This  writ  cannot  be 
used  as  a  means  to  bolster  up,  support  or  pro- 
long  his  illegal  possession  of  said  place.  Tte 
writ  Is  dismtoaed,  wltik  eosti. 

«4  N.  J.  U  18) 

QBAHAM  T.  GONSOUDATBD  TRACTION 

CO. 

(Supreme  CJourt  of  New  Jersey.   Nov.  IS,  1S99.) 

BTRBBT    RAILWAYS— INJURY    TO    BOY  IN 
BTREBT— WRONOPUL  DEATH— DAUAQBS. 

1.  lu  an  action  against  a  trolley  company  for 
running  over  a  boy,  a  verdict  in  plaiDtifrs  nvor, 
on  the  gronnd  that  the  car  was  mo  at  an  ex- 
cessive rate  of  speed,  will  be  set  aside,  where  the 
evidence  as  to  a  high  rate  of  speed  is  vague  and 
unsatiBfactotT,  and  the  erldeiice  as  to  a  proper 
rate  of  speed  Is  supported  by  the  fact  that  the 
car  was  8to[q>ed  within  a  few  feet  after  fbe  mo- 
tonnan  discovered  the  boy's  peril. 

2.  llie  mntorman  is  not  chargeable  with  negli- 
gence  in  failing  to  keep  a  proper  lookout  where 
a  4  year  old  boy,  plaring  with  other  boys  on  the 
sidewalk  in  the  midme  of  a  block,  suddenly  runs 
Into  the  street  and  across  the  railway  track, 
directlj  in  front  of  an  approaching  car. 

3.  ^o^  is  the  motorman,  who  did  everything  in 
his  power  to  stop  the  car  when  the  boys  started 
to  run  across  the  street  chargeable  with  negU- 
gencc  because  of  his  failure  to  give  Blgnals. 

4.  Under  Act  March  3,  1848  (1  Gen.  St  p. 
1188),  giving  a  right  of  action  for  wrongfol  death, 
the  damages  must  be  limited  to  compeosation  for 
the  deprivation  of  a  reasonable  expectation  of 

fiecimiary  advantage  from  the  continnance  Of  the 
ife  of  the  deceased. 

5.  In  Bucb  a  case,  the  fact  that  three  verdicts 
in  the  same  amonnt  have  been  returned  will  not 
prevent  the  court  from  setting  the  hut  ooe  aside 
as  excessive.  If  the  amount  is  so  large  as  to  pro- 
duce injustice,  whe^ier  from  ignorance,  malice, 
or  corruption. 

6.  In  view  of  the  liability  of  a  father  for  the 
support  maintenance,  and  education  of  his  son 
durmg  minority,  and  of  the  prohabOIUes  as  to 
the  pecuniary  benefits  the  fatber  would  iec«ve 
from  the  son^s  earnings  dnrios  or  after  mhmity, 
a  verdict  of  ¥5,000  for  the  killing  (tf  a  4  year  old 
boy  will  be  set  adde  as  ezees)riT& 
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AcUon  liy  Abialiaiii  L.  Oraham,  u  admla- 
tatnttor,  against  tiie  OboBoIldated  TncUon 
Oompany,  for  the  wrongful  death  of  plalntUPa 
Inteatate;  Then  waa  a  verdict  la  plalntUTa 
favor,  and  defendant  obtained  a  mle  to  ihov 
canae  wb7  a  nev  Mai  ahoold  not  be  granted. 
Bole  made  absolute. 

Argued  June  term,  18D9,  before  MAOIB,  CL 
T..  and  VAN  STCKBL,  GARRISON,  and  UP- 

pixcxm*.  jj. 

George  J.  McEwan,  for  plaintiff.  A  Q. 
Garretson,  (Or  defendant 

UAGIE,  G.  J.  Then  are  two  grounds  upon 
which  this  rule  to  show  cause  must  be  made 
abaolnte.  The  action  la  by  the  admlnlstntor 
of  a  deceased  penon  to  recover  for  himself, 
as  the  sole  next  of  kin,  damages  for  the  deatii 
of  the  deceased,  under  the  provisions  of  the 
"Act  to  provide  for  tiie  recovery  of  damages 
In  cases  where  the  death  of  a  person  Is  caused 
by  wrongful  act,  neglect  or  default,"  apivoved 
Mardi  8.  ISffi  (1  Gen.  St.  p.  1188).  To  suc- 
ceed hi  such  an  action,  the  plalndfF  must  es- 
taUlsh,  by  a  preponderance  of  iwoof,  that  the 
death  waa  caused  by  ttie  wrongful  act  neg- 
lect or  default  of  a  person  m  corporation 
who  would  have  been  liable  to  an  action  for 
damages  If  death  bad  not  ensued.  The  de- 
ceased was  the  son  of  plalntlfl,  and  a  boy  of 
4  years  and  4  months  of  age.  He  was  struck 
and  killed.  In  a  puMle  street  of  Jersey  City, 
1^  a  trolley  car  belonging  to  defendant  and 
ran  by  a  motorman  In  Its  unploy. 

An  examination  of  the  state  of  the  case 
deoriy  shows  that  the  trial  judge  was  right 
In  announcing  to  the  Jury  that  the  plaintiff 
rested  his  right  to  recover  npm  the  negli- 
gence of  the  mottxman  In  one  of  three  re- 
spects, namely,  maintaining  an  excessive  rate 
of  qieed  In  the  locality  where  the  injury  oc- 
cmred,  or  not  keeping  a  proper  lookout  for 
persons  crossing  In  front  of  hts  car,  or  not 
giving  warning  to  such  persons  by  rli^ng  the 
gong  of  the  car. 

With  respect  to  the  first  of  these  claims, 
the  evidence  Is  somewhat  contradictory,  but 
ttiat  which  attributes  to  the  car  a  high  rate  of 
speed  Is  vague  and  uncertain.  The  contrary 
evidence  Is  so  supported  by  Indubitable  proof 
that  the  car  waa  stoi^ed  within  a  few  feet 
that  the  negligence  of  the  motorman  In  this 
respect  Is  not  made  out  1^  a  preponderance 
of  evidence.  A  verdict  on  the  ground  that 
the  motorman  was  negligent  In  the  «peed 
maintained  Is  jdalnly  against  the  great  weight 
of  evidence.  ' 

With  respect  to  the  second  daim,  namely, 
that  the  motorman  failed  to  keep  a  proper 
lookout  to  observe  persons  crossing  the  street 
over  the  track  of  his  moving  car,  an  exam- 
ination of  the  evidence  lends  to  a  like  con- 
clusion. The  fault  of  the  motorman  la  this 
regard  was  claimed  to  be  established  by  the 
occurrence.  The  details  of  the  occurrence  are 
left  In  dispute  by  the  evld^ice.  There  was 
mnch  contradictory  evidence  as  to  the  mannRr 


In  which  the  troy  came  to  his  death,  bnt  ttw 
great  Indeed,  I  may  say,  tbs  oTwwhdmIng; 
weight  of  evldoioe  was  that  he  waa  playing 
with  other  boys  on  the  sidewalk;  that  there 
was  nothing  to  his  conduct  to  Indicate  that 
he  Intended  to  go  upon  Qie  street  and  cross  In 
front  of  the  ear;  that  suddenly,  when  the  car 
was  very  near  to  them,  two  boys  started.  Into 
the  street  and  attempted  to  cross  over  the 
car  track;  that  one  of  the  boys,  who  was  In 
advance,  Just  managed  to  get  over  safely; 
that  the  second  boy  was  the  deceased,  who 
was  struck  by  the  fender;  that  another  boy 
ran  out  as  he  says,  to  catch  the  deceased, 
and  take  him  from  the  place  of  danger,  bat 
failed  to  do  so,  and  ran  hlmaelf  Into  the  sUe 
of  the  car,  and  waa  knocked  down.  T^pon 
the  weight  of  this  evidence,  there  Is  no  Justl- 
flable  Inference  that  the  motommn  failed  to 
keep  a  proper  iM^oot.  The  decused  crossed, 
not  at  a  crosdng,  but  In  or  near  the  middle  of 
a  btock.  His  act  was  sudden,  and  the  mo- 
torman had  no  reas(mable  ground  to  e:q;>ect 
him  to  attempt  to  cross.  A  verdict  If  fouiul 
on  that  ground,  Is  opposed  to  the  weight  of 
evidence. 

As  to  the  remaining  claim  of  negllgenoe,  on 
the  ground  that  the  motorman  gave  no  warn- 
ing of  the  approach  of  the  car,  the  verdict  Is 
equally  unsuivortable  on  the  evidence.  Hiere 
Is  no  statutory  duty  Imposed  tq^on  stree^rall- 
way  companies  la  tetpeet  to  giving  audible 
s^nals  of  the  approach  of  ttieir  oirs,  such  as 
Is  Imposed  by  law  upon  railroad  companies. 
The  dnty  of  street-railway  companies  In  that 
regard  arises  out  of  their  use  of  public  high- 
ways In  whidi  the  public  have  a  right  of  pas- 
sage. Shace  they  are  permitted  to  use  cars 
running  upon  rails,  from  which  they  cannot 
deviate,  and  since  this  constmction  forUds 
their  turning  out  to  make  way  for  the  passage 
of  other  vehicles  or  passengers,  a  duty  to  give 
reasonable  warning  of  the  moving  car  may 
arise.  Such  a  duty  may  reasonably  require 
audible  signals,  but  the  circumstances  dis- 
closed by  the  evidence  do  not  Justify  the  In- 
ference that  sach  du^  arose  Ui  this  case.  The 
clear  evidence  Is  that  the  boys,  in  their  play 
on  the  sidewalk,  gave  no  indication  that  they 
Intended  to  cross  the  track.  Xo  signal  nor 
warning  as  to  them  would  have  been  appro- 
priate or  required.  When  they  rushed  from 
the  sidewalk,  and  ran  directly  In  front  of  the 
car,  the  motorman  made  every  effort  to  ar- 
rest the  motion  of  the  car.  Tbe  car  was  vis- 
ible and  visibly  moving.  Hie  signal  by  the 
gong  would  have  been  of  no  avail.  From  the 
evidence,  an  Inference  of  failure  of  duty  la 
this  respect  could  not  reasonably  be  drawn. 

The  verdict  in  this  case  most  also  be  set 
aside  because  It  awards  an  excessive  amount 
of  damages.  The  rule  for  admeasuring  dam- 
ages in  actions  like  that  now  under  consldeis 
atlon  Is  not  open  to  doubt  In  this  court  The 
statute  which  permito  such  action  has  been  not 
formly  construed  to  limit  the  damages  to  com- 
pensation for  the  dqirlvation  of  a  reasonable 
expectation  of  pecuniary  advantage  from  the 
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contliiiuuue  of  tbe  Uf  e  of  the  deceased  person. 
Sneh  ms  the  constnictlon  t^Ten  to  the  statute 
by  Chief  Justice  Beasley  In  Panlmler  t.  Rall- 
road  Oo.,  84  N.  3.  law,  ISl.  That  construc- 
tion was  again  approved  la  this  court  In  Dsn- 
arest  v.  Little,  47  N.  J.  Law.  28.  It  has  been 
applied  In  the  trial  of  such  cases  by  every 
Judge  of  this  court  In  my  judgmoit,  no 
other  construction  of  the  act  Is  possible.  But, 
If  possible,  this  court  would  be  obliged  to 
adopt  the  constmction  which  has  tot  so  long 
a  time  been  recognized  and  applied  by  it 
This  case  iwesents  an  unusual  feature.  It 
was  first  tried  In  September,  1896,  and  the 
trial  resulted  In  a  verdict  for  plaintiff  for 
96,000.  Upon  a  rule  to  show  cause,  this  court 
found  the  verdict  excessive,  and  set  It  aside 
Cor  that  reason.  The  case  was  again  tried  In 
October.  1897.  and  a^n  resulted  In  a  verdict 
in  favor  of  plaintiff,  and  awarding  ¥5,000  dam- 
ages. Upon  a  second  rule  to  show  eause,  the 
second  verdict  was  set  aside  by  this  court  on 
the  ground  that  the  damages  awarded  were 
excessive.  The  third  trial  resulted  In  a  like 
verdict,  whldi  Is  now  before  us  for  considera- 
tion. It  Is  strenuously  urged  In  support  of 
this  verdict  that  In  general,  courts  will  not 
disturb  a  second  verdict  If  In  aubstantlal  ac-. 
cord  with  the  previous  verdict  which  had  been 
set  aside,  and  tiiat  a  fortiori  a  third  verdict 
In  identical  terms  ought  not  to  be  disturbed 
by  the  court  This  argument  la  applicable, 
and  would  prevail.  In  many  cases.  It  cannot 
be  applicable  to  cases  where  the  verdict  plain- 
ly Indicates  tluit  It  la  the  result  of  ignorance, 
prejudice,  passion,  or  comiptl<Hi,  or  is  irrec- 
oncilable Willi  the  evidence. 

In  the  trial  now  under  review,  the  trial 
Judge  correctly  Instructed  the  Jury  in  respect 
to  the  rule  for  admeasuring  damages  in  the 
case.  Notwithstanding  his  ezididt  Instruc- 
tions, tiie  Jury  awarded  tiie  sum  of  $6,000, 
and,  If  such  award  exceeds  fbe  amount  which 
the  mle  would  alone  Justify,  it  clearly  Indi- 
cates that  the  Jury  refused  to  take  the  In- 
stmcUons  of  the  court  and  that  their  verdict 
must  have  proceeded  some  other  ground 
than  that  presented  by  the  evidence.  It  Is 
true  that  the  amount  of  damages  in  such 
cases  must  be  estimated  on  probabilities,  and, 
as  was  said  by  Chief  Justice  Beasley,  to  a 
large  extent  upon  conjectures  and  uncertain- 
ties. It  results  that  there  may  be  great  dlf* 
ferences  In  the  result  reached  by  different  per- 
sons upon  the  same  fiiets,  but  while  this  re- 
quires the  court  to  be  extremely  cautious  In 
exercising  its  power. to  review  the  verdict  of 
the  Jury  on  the  ground  of  the  access  of  dam- 
ages. It  will  not  excuse  ua  for  wltiiholdlng 
our  hands,  and  permitting  an  unjust  verdict 
to  stand,  when  no  possible  inference  In  its 
favor  can  be  drawn  from  the  evidence.  The 
argnment  addressed  to  us  In  thla  respect 
would  require  us  to  permit  a  verdict  for  $100,- 
000  to  stand  aa  well  aa  one  for  $0,000.  Sudi 
cannot  be  the  mle  of  duty  in  this  court  If. 
on  the  evidence,  a  verdict  of  a  Jury  discloses 
Injustice,  whether  from  ignorance  or  malice 


or  corrDptioD,  this  oonrt  cannot  permit  U  to  be 
enforced.  The  damages  xov^erly  to  be  award- 
ed in  the  case  were  anch  aa  wotdd  compensate 
the  tether  tot  the  reasMiable  expectatiim  of 
pecuniary  benefit  from  the  deceased  during 
the  period  of  his  minority,  when  he  owed  serv- 
ice to  his  faOier,  and  thereafter,  when  he 
would  become  emancipated  by  bdng  of  fnO 
age.  To  fix  the  predse  amount  that  would 
thus  compensate  the  father  may  be  difficult 
perhaps  Impossible;  but  It  la  not  imposalhle 
to  determine  that  $5,000  far  exceeds  any  rea- 
sonable probability  of  pecuniary  benefit  from 
the  continued  life  of  the  deceased.  Looking 
at  the  liability  of  the  father  tta  the  support 
maintenance,  and  education  of  the  child  dur- 
ing minority,  and  considering  what  pecuniary 
tKnefit  the  father  would  receive  from  the  son's 
earnings  during  or  after  minority,  in  the  most 
favorable  aspect  It  Is  plain  that  the  award  far 
exceeds  any  possible  amount  of  such  pecuniary 
benfit  On  this  ground,  also,  the  verdict  moat 
be  set  aside,  and  a  new  trial  granted. 


(H  N.  J.  L-  U) 

BOSEXBATTM  v.  TTNTTBD  STATES  OBBD- 

IT-SYSTEM  00. 

(Supreme  Court  of  New  Jersey.  Nov.  13,  1890.) 

LAWS  OP  FOREIGN  ST  ATB^UnTAKB  OP  PAOT^ 
ILLBOAL  CONTRACTS— IGNORANCB  OF  L>AW. 

1.  The  MassBchosettB  supreme  court  having 
held  that  credit-system  Insurance  to  that  state  is 
nnlawful,  and  within  the  prohibitfoo  of  the  stat- 
ute law  of  the  state,  that  mnst  be  accepted  bj  tlie 
courts  of  this  state  as  the  correct  exposition  of 
the  law. 

2.  Ihe  laws  of  another  state  are  facts  to  be 
proTen,  and  a  mlstalce  Id  regard  to  nch  laws  ii  a 
mistake  of  fact. 

3.  The  general  role  Is  that  If  a  party  enter 
Into  an  absolute  contract  without  aiv  qualifica- 
tion or  exception,  he  must  aUde  by  It,  and  per> 
form  It  or  pay  the  damages. 

4.  Where  a  contract  is  made  to  do  an  act  in 
another  state,  wliicb  is  illegal  and  panishable 
there,  no  action  will  He  liy  either  party  for  a 
breadi  of  such  contract  Imtil  parties  haTing  en- 
tered into  it  in  ignorance  of  the  law  of  such  state. 

5.  If  the  plaintiff  did  not  know  of  the  exist- 
ence of  the  Massachusetts  law,  and  the  defend- 
ant company  did  have  Icnowledge  of  it,  at  the 
time  the  contract  was  executed,  the  plaintiff  may 
recover  such  damages  aa  he  has  sustained  hy  the 
fraud  of  the  defendant  in  inducing  him  to  enter 
Into  the  contract 

(Syllabus  by  the  Court.) 

Action  by  Martin  Bosmbaum  against  the 
United  States  Credit-System  Company.  Heard 
on  rule  to  show  cause.  Buie  made  absolnte. 

Argued  June  term,  1899,  before  VAN  Si:OK- 
EL  and  LIPPINCOTT,  JJ. 

B.  Wayne  Paiter,  for  plaintiff.  Howard 
W.  Hayes,  for  defendant 

VAN  SYCKEL,  X  This  to  a  suit  for  wages 
by  Rosaibaum  against  the  above4iamed  de- 
fendant founded  upon  an  agreement  in  writ- 
ing by  which  the  defendant  company  appoint- 
ed the  plaintiff  as  Its  agent  for  the  term  of 
five  years  from  December  1, 1892,  for  the  pur- 
pose ot  procdring  credit  Insurance  In  the  state 
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ot  Massachusetts.  The  company  agreed  to 
pay  Boseubaum,  as  compensation  Cor  his  serv- 
ices as  such  agent,  a  certain  specified  sum 
on  tlie  amount  of  such  Insurance  procured  by 
hlni;  and  Rosenbaum.  on  his  part,  agreed  to 
procure  a  certain  amount  of  business  for  the 
company.  The  declaration  alleges  that  the 
company  ceased  to  employ  the  plaintiff  before 
the  expiration  of  the  term  for  which  be  was 
engaged,  and  claims  damages  for  breach  of 
the  agreement 

The  first  question  to  be  considered  arises 
under  the  second  plea,  that  the  contract  Is 
void  because  the  plaintiff  agreed  not  to  en- 
gage in  credit  insurance  for  three  years  after 
he  left  the  service  of  the  company;  such  an 
agreement  being  unlawful  and  In  restraint  of 
trade.  Even  admitting  the  conti'act  In  this 
respect  to  be  illegal,  it  does  not  avoid  the  en- 
tire contract  The  exclusive  clause  may  be 
rejected,  under  the  authority  of  Flshell  v. 
Gray,  60  N.  J.  Law.  5,  37  AU.  606. 

The  third  plea  alleges  that  when  the  con- 
tract was  made,  and  during  the  stipulated 
term,  there  was  a  law  in  the  state  of  Massa- 
chusetts forbidding  such  credit-Insurance  com- 
panies as  the  defendant  from  transacting 
business  In  said  state  through  an  agent  or 
otherwise,  and  that  any  person  who  should 
act  as  such  agent  should  be  punished  by  a  fine 
not  less  than  $100  nor  more  than  $500  for 
each  offense.  To  this  plea  the  plaintiff  filed 
two  replications,  upon  which  Issue  was  taken: 
First  that  the  plaintiff  did  not  know  of  the 
e-Tlstence  of  the  law  In  Massachusetts  forbid- 
ding the  agency  when  he  entered  Into  the 
contract;  second,  that  the  plaintiff  did  not 
know  of  the  existence  of  the  Massachusetts 
law,  but  that  the  defoidant  company  did 
know  that  there  was  such  a  law,  when  the 
contract  was  made.  The  Massachusetts  court 
has  held  that  credit  insurance  in  that  state 
Is  unlawful,  and  within  the  prohibition  of  the 
act  which  is  pleaded.  Claflin  v.  Oredit-System 
Co.,  165  Mass.  501,  43  N.  E.  203.  That  must 
be  accepted  by  the  courts  of  this  state  as  the 
correct  exposition  of  the  Massachusetts  stat- 
ute. Watson  V.  Lane,  52  N.  J.  Idiw,  550,  20 
Atl.  804.  10  L.  R.  A.  7S4;  Pritchard  v.  Nor- 
ton. 100  U.  S.  124,  1  Sup.  Ct.  102,  27  U  Ed. 
104.  The  plaintiff  claims  that  he  was  Igno- 
rant of  the  existence  of  the  Massachusetts 
law,  and  therefore  that  the  contract  is  valid 
and  binding  upon  the  defendant  company.  It 
Is  well  settled  that  the  laws  of  another  state 
or  country  are  facts  to  be  proven,  and  that 
a  mistake  in  regard  to  such  law  Is  a  mistake 
of  fact.  Haven  v.  Foster,  9  Pick.  112;  Nor- 
ton V.  Marden,  15  Me.  45;  Taylor  t,  Talntor, 
IC  Wall.  366,  21  L.  Ed.  287. 

As  the  case  stands,  two  questions  are  In- 
volved for  consideration:  First  If  both  par- 
ties were  Ignorant  of  the  Massachusetts  law, 
and  the  contract  was  executed  under  a  mutual 
mistake  of  fact  *^  the  plaintiff  enforce  It? 
Second.  Can  the  plaintiff  maintain  an  action 
for  damages,  if  he  was  Ignorant  of  the  exist- 
«ioe  of  the  law,  and  the  defendant  company 


knew  of  its  existence,  at  the  time  the  contract 
was  signed? 

It  Is  undoubtedly  the  general  rule  that  If 
a  party  enter  into  an  absolute  contract  with- 
out any  qualification  or  exception,  and  re- 
ceives from  the  party  with  whom  he  contracts 
the  consideration  of  such  engagement,  he 
must  abide  by  the  contract  and  either  do  the 
act  or  pay  the  damages.  In  Trustees  v.  Ben- 
nett, 27  N.  J.  Law,  519,  Mr.  Justice  Whelpley 
says:  "No  matter  how  harsh  and  apparently 
unjust  in  its  operation  the  rule  may  occasion- 
ally be,  it  cannot  be  denied  that  it  has  its 
foundation  In  good  sense  and  Inflexible  hon- 
esty. He  that  agrees  to  do  an  act  should  do 
It  unless  absolutely  impossible.  He  shotild 
provide  against  contingencies  in  his  contract" 
In  Atkinson  v.  Ritchie,  10  East  530.  Lord  El- 
lenborougb.  C.  J.,  said:  "The  rule  laid  down 
in  the  case  of  Paradine  v.  Jane,  AUeyn,  27, 
has  been  often  recognized  in  courts  of  law  as 
a  sound  one;  1.  e.  that  when  the  party  by  his 
own  contract  creates  a  duty  or  charge  upon 
himself,  be  Is  bound  to  make  It  good,  if  he 
may,  notwithstanding  any  accident  by  Inevi- 
table necessity,  because  he  might  have  pro- 
vided against  it  by  his  contract."  In  Beebe 
V.  Johnson,  19  Wend.  500,  this  doctrine  was 
carried  to  Its  extreme  limit  There  it  was 
held  that  where  the  defendant  had  covenant- 
ed that  be  would  perfect  In  England  a  patent 
right  granted  In  this  country,  so  as  to  Insure 
to  th^  plaintiff  the  exclusive  right  of  vending 
the  patented  article  in  the  provinces  of  Cana- 
da, he  was  not  excused  from  performance,  al- 
though it  appeared  that  the  power  of  grant- 
ing exclusive  privileges  of  this  kind  apper- 
tained, not  to  the  mother  country,  but  to  the 
provinces,  and  were  never  granted  except  to 
subjects  of  Great  Britain  and  residents  of  the 
provibces,  and  could  not  be  granted  to  either 
the  plaintiff  or  the  defendant  as  both  were 
citizens  of  this  country.  This  was  not  an 
agreement  to  do  an  unlawful  act  or  to  carry 
on  a  business  unlawful  in  another  country, 
but  an  agreement  to  secure  In  a  lawful  man- 
ner a  patent  in  Ehigland.  A  patent  secured  In 
violation  of  the  law  of  England  would  have 
been  of  no  validity.  It  was  an  absolute  agree- 
ment to  do  something  which  couid  not  be  ac- 
complished, and  it  was  the  folly  of  the  party 
to  make  it  The  case  under  consideration  dif- 
fers from  the  entire  class  of  cases  of  which 
those  above  referred  to  are  examples.  It  In- 
troduces an  element  which  distinguishes  It. 
and  subjects  It  to  another  well-settled  rule, 
which  is  stated  by  Chief  Justice  Marshall  In 
Armstrong  v.  Toler.  11  Wheat  272.  6  L.  Ed. 
468,  OS  follows:  "Questions  upon  Illegal  con- 
tracts have  arisen  very  often,  both  In  Eng- 
land and  in  this  country;  and  no  principle  Is 
better  settled  than  that  no  action  can  be 
maintained  on  a  contract  the  consideration  of 
which  is  either  wicked  in  Itself,  or  prohibited 
by  law."  In  Waugh  t.  Morris,  L.  R.  8  Q.  B. 
202,  the  dedaraUon  of  the  court  is  that 
"where  a  contract  Is  to  do  a  thing  which  can- 
not be  perfonned  without  a  violation  of  the 
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law,  It  iB  ToId.  whether  the  parties  knew  the 
law  or  not."  Spence  v.  Qiodwlck,  10  Adol.  & 
B.  (N.  S.)  517,  does  not  support  the  contrary 
new.  Wlghtmau,  J.,  there  said  that  it  did 
not  appear  that  the  goods  were  taken  to  Ca- 
diz by  the  desire  of  the  defendant;  that  the 
object  was  to  convey  the  goods  to  I^ondon, 
and  Cadiz  was  mentioned  merely  In  describ- 
ing the  route  of  the  ship.  We  are  therefore 
of  the  opinion  that  It  was  correctly  ruled  In 
Rosenbaum  t.  Credit-System  Co.,  flO  N.  3. 
lAw.  294,  37  Atl.  69S,  that  no  action  can  be 
malDtained  for  failure  to  miploy  the  plaintiff 
to  do  an  act  for  which  he  was  punishable  by 
the  Massachusetts  law.  Rosenbaum's  com- 
pensatioa  was  to  be  a  percentage  upon  the 
amouDt  of  business  he  transacted.  He  could 
not  be  compelled  to  do  acts  forbidden  by  law, 
nor  can  he  require  the  company  to  pay  him 
for  services  which  he  cannot  rendw  because 
the  law  forbids  under  a  penalty. 

But  assuming  that  the  plaintiff  did  not 
know  of  the  existence  of  the  MassachuBetts 
law,  and  that  the  defendant  company  did 
have  knowledge  of  It,  when  the  contract  was 
entered  Into,  a  different  question  Is  presented. 
In  that  case  It  was  clearly  a  fraudulent  act  on 
the  part  of  the  defendant  company  to  engage 
the  defendant  In  a  five-years  contract,  from 
which  the  company  knew  he  could  derive  no 
advantage;  and  the  fraud  was  more  pronoun- 
ced, in  the  fact  that  the  plaintiff,  In  ignorance 
of  the  situation,  was  induced  to  enter  Into 
a  contract  to  engage  for  a  long  period  In  the 
transaction  of  a  business  which  would  sub- 
ject him  to  heavy  penalties.  For  damages 
flowing  from  the  alleged  fraud,  If  proven,  the 
plaintiff  may  maintain  his  suit. 

No  question  is  made  as  to  the  form  of  the 
pleadings,  the  parties  having  agreed  that  the 
proceedings  may  be  molded  to  try  the  real  Is- 
sue between  the  parties.  The  rule  to  diow 
cause  should  be  made  absQlatn. 


(S4  N.  J.  U  8S) 

MONKS  et  al.  V.  PROVIDHNT  INST.  FOR 

SAVINGS  IN  JERSEY  CITY. 

(Supreme  Court  of  New  Jersey.   Nov.  13,  1889.) 

COVENANT  IN  DEBD-INTENT  OF"  PARTIES- 
ACTION  POR  BREACH. 

1,  A  recital  in  a  deed  will  constitute  a  cov&< 
□ant  or  agreement  between  the  parties,  upon 
which  au  action  will  lie,  but  it  must  have  t>een 
the  intention  of  the  parties  thereto  that  it  should 
have  such  effect.  A  recital  doM  not  uecessarily 
imply  a  covenant,  and  whether  it  does  so  or  not 
in  each  case  depends  on  what  is  to  he  collected 
of  the  Intention  of  the  parties  from  the  whole 
instrument.  If  the  recital  In  a  deed  Is  solely  re- 
lied upon  as  cDDstituting  a  eovenaut  or  promise, 
then  there  mast  be  in  the  recital  all  the  elements 
and  certainty  requisite  to  a  contract  between  the 
parties. 

2.  M.  &  Q.,  contractors,  were  ereettng  a  build- 
ing for  R.;  and  after  the  mctlon  hsd  been 
commenced,  and  while  It  was  in  progress,  P. 
agreed  with  R.  to  make  a  loan  to  hun,  to  l>e  so- 
aired  by  a  mortgage  from  R.  to  P.  on  the  lot 
and  the  building  so  erected  thereon.   M.  &  G., 

Srties  of  the  first  part,  agreed  fo  writing,  under 
eir  seals,  with  P..  par^  of  the  second  port, 
that  tlie  mortgage  should  be  a  paramoont  Uen» 


to  the  amonnt  Oiereof,  on  the  said  lot  of  land 
and  boildiog,  over  and  above  any  meeliaiik*a  Ileo 
for  any  work  or  materials  furnished  br  H.  &  G. 
for  the  erection  of  such  building,  M.  &  G.  also 
agreed  that  they  would  Indemnify  and  save  P. 
harmless  from  any  liens  by  any  contractors,  as 
against  the  amonnt  of  the  morU:age.  In  the  in- 
troductory part  of  this  agreement  It  was  stated 
as  a  redtel  that:  "Whereas,  the  said  parties  of 
the  first  part  are  now  engaged  in  aecUng,  under 
filed  contracts,  a  building  for  one  Joseph  Ed- 
ward Rogers  on  Madison  street,  Ratherford. 
New  Jersey,  whereon  the  said  party  of  the  sec- 
ond part  is  about  to  loan  the  sum  of  (2,500,  se- 
cured by  bond  and  mortgage  thereon,  whldi  sum 
Is  to  be  used  as  a  bntlditw  fund  for  the  payment 
of  said  contractors."  Betd,  tiiat  this  recital  in 
this  agreement  did  not  constitute  a  covenant  or 
promise  on  the  part  of  P.  to  pay  M.  &  G.  the 
whole  or  any  part  of  said  sum  of  (2,600  for 
iatxir,  work,  and  materials  furnished  for  use  In 
the  erection  of  such  buildiag,  and  that  no  action 
could  be  maintained  by  M,  &  G.  against  P.  upon 
such  recital;  and  hew,  further,  that  the  agree- 
ment. In  its  other  parts,  did  not  show  any 
intention  that  this  redtal  should  have  the  opera- 
tion  of  8  covenant  or  promise  to  pay  the  ^ain- 
dffs. 

(Srllabns  by  the  Court) 

Action  by  George  Monks  and  Winiam  OUles 
against  the  Provident  Instltatlon  for  SavIngB 
In  Jersey  City.  DemuRer  to  dedaxatl<m  voa- 
talned. 

Argued  June  term.  1889^  before  HAGIX;  C. 
J.,  and  VAN  SYOKBU  GABBISON,  and  UP- 
PINCOTT,  JJ. 

Addison  Ely,  for  plalntUh.  Charles  H. 
Hartshorne.  for  defendant 

LIPPINCOTT,  J.  The  declaration,  contain- 
ing one  count,  avers  that  the  plaintiffs  were 
engaged  In  erecting  a  building,  under  a  filed 
contract  with  one  Joseph  Edward  Rogers,  on 
Madison  street,  Rutherford,  N.  J.,  whereon  the 
said  party  was  about  to  obtain  a  loan  of  $2.- 
SOO,  to  be  secured  by  bond  and  mortgage, 
which  sum  was  to  be  used  as  a  building  fund 
for  the  payment  of  plaintiffs,  as  contractors, 
and  that  thereupon  the  plaintiffs  covenanted 
with  the  defendant  that  the  said  mortgage 
should  be  and  remain  a  first  lien  upon  the 
said  lot  and  building,  paramount  and  prior  to 
any  claim  or  demand  that  the  plaintiffs  might 
have  or  thereafter  acquire  against  said  lot  or 
building  by  virtue  of  the  mechanic's  Ilea  law 
of  this  state,  and  that  the  plaintiffs  thereby 
covenanted  and  agreed  with  the  defendant 
that  they  would  Indemnify  and  save  It  harm- 
less from  the  force  and  operation  of  any  me- 
chanic's lien,  by  whomsoever  filed  or  claimed, 
or  to  be  filed  or  claimed,  against  the  said  lot 
or  building.  The  further  averment  Is  that 
the  plalptiffs  have  performed  this  agreement 
on  their  part,  and,-  as  a  breach,  that  the  de- 
fendant did  not  and  would  not  perfmn  its 
agreement  to  hold  the  said  sum  of  S2,S00  as 
a  building  fund  as  aforesaid,  and  did  not  pay 
the  same  to  the  said  contractors,  contrary  to 
the  force,  form,  and  effect  of  said  agreement, 
and  therefore  the  said  defendant  became  lia- 
ble to  pay  the  plaintiffs  thdr  claim  for  the 
erection  of  the  building.  AcconHng  to  the 
bill  of  partlcidais  annexed  to  the  dedaratks^ 
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the  mm  of  $626  remains  due  and  unpaid  bj 
tbe  said  Rogers  for  the  work,  labor,  and  serr- 
Icea  and  materials  on  tbe  said  balldlng,  with 
Interest  thereon.  By  another  averment  the 
agreement  Is  made  a  part  of  the  declaration, 
ud  a  cop7  Is  thereto  aoaexed.  The  agree- 
ment was  pnde  on  September  20,  1897,  be- 
tween platntifTs  and  defendant,  and  recites 
that  whereas,  the  plaintlfFs  are  engaged  In 
erecting,  under  filed  contracts,  a  building  on 
MadlBOD  street,  Rutherford,  N.  J.,  for  said 
Rogers,  and  that  the  defendant  Is  about  to 
loan  the  said  Rogers  tbe  sum  of  $2,500,  to 
be  secured  by  bond  and  mortgage  thereon, 
"which  sum  Is  to  be  used  as  a  building  fund 
for  the  payment  of  said  contractors."  The 
averment  further  proceeds,  that.  In  considera- 
tion of  the  premises,  the  plaintiffs  covenant 
and  agree  to  and  with  the  defendant  that  the 
mid  mortgage  ahall  be  the  first  lien  on  the 
premises,  paramount  to  any  claim  of  the 
plaintiffs  against  said  building  or  lot  of  land 
under  the  mechanic's  lien  law  of  this  state, 
which  they  then  had  or  might  thereafter  ac- 
quire, and  that  tbe  plaintiff  would  Indemnify 
and  save  harmless  the  defendant,  in  favor  of 
said  mw^age,  from  the  force  and  operation 
of  any  mechanic's  Hen,  by  whomsoever  filed. 
This  agreement  Is  signed  and  sealed  by  the 
plaintiffs  to  this  action.  It  was  ddlvered  to^ 
and  is  held  by,  the  defendant. 

It  will  be  seen  that  according  to  the  terms 
of  this  agreement,  as  they  stand,  there  is  no 
express  agreement  on  the  part  of  the  defend- 
ant to  pay  to  tbe  plaintiffs  any  sum  of  money 
whatever  because  of  the  waiver  of  the  right 
to  file  a  mechanic's  lien  against  the  said  lot 
and  building.  The  agreement  Itself  is  only 
one  by  which  the  plaintiffs  agree  to  make 
paramount  the  mortgage  given  by  defendant 
to  secure  a  loan  to  Rogers  of  the  $2,600  by 
mortgage  over  and  above  all  Hens.  Tbe  right 
to  file  liens  subject  to  said  mortgage  Is  ex- 
pressly reserved,  and  the  only  claim  of  lia- 
bility, If  any,  which  Is  made,  or  can  be  made, 
arises  out  of  the  recital  In  this  agreement  that 
the  sum  of  $2,500  "Is  to  be  used  as  a  building 
loan  fund  for  the  payment  of  said  contract- 
ors." Words  of  recital  In  a  deed  will  con- 
stitute an  agreement  between  parties,  upon 
which  an  action  of  covenant  will  lie,  but  it 
must  appear  to  have  been  tbe  intention  of 
the  parties  that  It  should  have  such  effect.  A 
recital  does  not  necessarily  imply  a  covenant, 
and  whether  It  is  so'  or  not  depends  In  each 
case  upon  what  is  to  be  collected  as  the  Inten- 
tion of  tbe  parties  from  the  whole  instrument. 
1  Add.  Cont.  (8th  Ed.;  Abb.  &  W.  1888)  187. 
In  order  to  ascertain  the  Intention,  reference 
must  be  had  to  the  terms  of  the  contract, 
and  tbe  subject-matter  thereof,  and  the  tftua- 
tion  of  the  parties  as  therein  stated.  A  recital 
is  but  Introductory,  and  will  not  be  drawn 
down  Into  the  agreement,  when  it  appears 
from  the  other  portions  of  tbe  contract  that 
such  was  not  the  Intention  of  the  parties.  1 
Ohit  Cont  (11th  Ed.)  12S.  The  recitals  may 
be  used  to  discover  the  Intentlm  of  tbe  partlea 


to  tbe  agreement.  Id.  120,  121.  All  the  cases 
and  text  writers  cited  by  the  plaintiffs  in  tbe 
argument  refer  only  to  the  effect  of  recitals 
in  deeds  and  agreements  upon  the  construc- 
tion of  contracts,  and  only  state  the  general 
rule  that  an  agreement  must  be  Int^reted 
from  all  its  parts  taken  together,— "Ex  ante- 
cedentlbus  et  consequentlbus." 

Barton  v.  Fitzgerald,  15  East,  642;  2  Rolls, 
Abr.  400;  Pars.  Cont  (7tb  Ed.)  631-611;  Mc- 
Clelland V.  Railroad  Co.,  110  N.  T.  469,  Ifi 
N.  B.  237, 1  L.  R.  A.  289;  Brockway  v.  Pelter, 
79  Mich.  620,  45  N.  W.  61.  7  L.  B.  A.  740,- 
are  all  cases  and  authorities  which  hold  that 
parties  making  an  agreement  are  estopped 
from  denying  the  facta  stated  in  tbe  redtals 
thereto,  so  far  as  they  affect  liability  mider 
the  contract,  or  that  parties  are  affected  with 
notice  of  the  recitals  where  fbtj  refer  to  other 
Instruments  containing  certain  condltinu  and 
limitations  which  an  to  be  embodied  In  the 
agreement  Tbey  are  exemplifications  only  of 
the  well-established  prlnci^e  that  parties  to 
a  deed  or  contract  are  esttqtped  from  contra- 
dicting or  disputing  these  recitals,  and  they 
must  be  taken  as  true  so  far  as  they  may 
aid  and  aseist  In  the  Interpretation  of  the 
contracts,  or  in  establishing  liability  ttieie- 
nnder,  and  that  a  contract  must  be  Interpreted 
by  reference  to  all  Its  parts.  The  case  of 
FarraU  v.  Hlldltch.  5  O.  B.  (M.  S.)  840,  much 
relied  on  by  the  plaintiffs,  Is  a  case  where  a 
redtal  was  held  to  be  a  covenant  The  deed 
was  one  conveying  property  to  secnre  a  debt 
of  the  grantor,  and  It  recited  that  the  grantee 
had  sued  the  grantor  for  the  debt,  and  that  the 
deed  was  made  to  secure  It'  and  that  Hie 
grantee  should  take  Judgment  bt  tlie  action, 
"but  that  no  execution  should  Issue  therein 
unta  the  present  security  be  realised."  After 
Judgment  was  taken,  execution  was  Issued, 
and  an  action  was  brought  on  this  redtid,  as 
for  a  breach  of  covenant  Tlie  action  was 
sustained  because  the  court  decided  that  the 
recital  expressed  the  whole  transaction,  but 
In  deciding  tbe  case  the  court  also  said  that 
It  "ought  to  be  cautious  In  spelling  a  covenant 
out  of  a  recital  of  a  deed,  because  that  Is  not 
a  part  of  the  deed  In  which  covenants  are 
usually  expressed.  Tbe  proper  office  of  a  re- 
cital, said  Lord  Mansfield,  like  that  of  a  pre- 
amble of  an  act  of  parliament  Is  to  serve  as 
a  key  to  what  comes  afterwards."  It  will 
be  seen  Uuit  In  this  recital  tiie  wh<^  agree- 
ment was  expressed.  In  Toung  v^  Smith,  U 
R.  1  Eq.  180,  the  action  or  proceeding  arose 
but  of  a  marriage  settlranent  made  between 
Intended  husband  and  wife  and  a  trustee.  It 
recited  that,  "If  any  property  should  devolve 
to  the  wife  during  coverture,  audi  pn^erty 
and  effects  should  be  settied  on  the  same  or 
like  trusts."  Tbe  covenant  of  settl«uent  in 
tbe  deed  was  bgr  the  hnsband  alone.  The  wife, 
after  her  father's  death,  dalmed  payment  to 
her  of  a  share  In  his  estate  which  he  left  her 
by  wIU.  Hie  trustee  mider  the  marrii^ 
setOement  claimed  It  should  go  according  to 
this  redtaL  The  court  dUmillly,  M.  grant- 
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ed  the'  wlf^g  appUcatlon,  sa7lng:  "It  Is  of 
the  greatest  conaeqaence  to  keep  distinct  dlf- 
ferait  Darts  of  the  deed,  and  to  give  to  re- 
citals and  to  thehr  opraatlTe  part  the  proper 
^ect  The  recitals  maj  be  useful  In  explain- 
ing amblgnltiee,  but  I  cannot  give  to  them 
such  effect  as  to  Introduce  a  new  covenant 
Into  the  deed.  I  consider  that  very  danger- 
ous consequences  would  follow.  If  I  were  to 
Introduce  here  a  coTenant  by  the  lady  to  set- 
tle her  after^cqnlred  prc^rty,  especially 
when  'It  Is  remembered  that  recitals.  In  deeds 
are  often  rery  loosely  expressed."  Jackson  t. 
Railway  Co.,  7  Ob.  DW.  57S.  In  Whltehin  t. 
Ootwalt.  3  Fen.  &  W.  S18>  the  recital  waa  In 
a  deed  of  conveyance.  The  deed  described 
the  lands  conveyed.  Tba  recital  at  the  end 
of  the  description  was,  *1}elng  part  of  the 
land  late  of  property  of  John  WhltehllL"  The 
grantor  In  this  deed  took  title  from  John 
Whitehill.  It  appeared  that  WhitehlU  had 
no  tltlev  and  the  question  was  whether  this 
recital  was  equlralmt  to  a  covenant  that 
WhltehOl  was  seised  in  fee.  The  court  held 
that  It  was  not  equivalent  to  a  covenant,  and 
said:  "Wherever  a  recital  has  been  held  to 
amount  to  an  agreement  or  covenant  In  a  deed 
disposing  of  real  estate,  It  must  have  been  ex- 
clusively on  the  ground  of  Intention,  for  upon 
no  other  principle  can  it  be  supported;  and, 
without  such  Intention  be  so  clearly  and 
plainly  expressed  as  that  tt  can  neither  be 
overlooked  nor  mistaken,  a  recital  ought  never 
to  be  adjudged  to  amount  to  a  covenant; 
otherwise,  recitals.  Instead  of  being  the  non- 
cssentlaU  Immaterial,  and  Inoperative  parts 
of  deeds,  as  they  have  been  pronounced  by 
the  highest  authorities,  win  become  greatly 
the  most  efficient  as  well  as  ttie  most  danger- 
ous, by  entrapping  parties  Uito  -  covenanta 
which  they  never  thought  of,  and  to  which 
they  were  never  asked  to  yl^  their  assent." 
In  Douglas  v.  Hennessy,  15  R.  I.  272,  S  AO. 
313,  7  Atl.  1,  and  10  Atl.  583.  the  acUon  was 
In  covenant  on  a  recital  in  a  bond  which  re- 
cited an  agreement  to  convey  land,  and  was 
conditioned  to  convey  according  to  the  agree- 
ment The  court  refused  to  consider  It  a 
covenant,  and  said:  "According  to  modern 
autiioritles,  the  recital  cmly  operates  so  [as  a 
covenant]  when  It  Is  apparent  from  the  whole 
scope  of  the  Instrument  that  It  was  Intended 
to  operate  so,  or,  in  other  words,  there  ,18  no 
technical  rule,  but  courts  are  bound  In  each 
case  to  ascertain  the  Intent,  and  give  the 
instrument  effect  accordingly."  In  these  two 
(»8es  (WbltehiU  v.  Gotwait  and  Dou^s  v. 
Hennessy)  the  cases  on  this  subject  are  col- 
lected and  discussed. 

It  is  clear  that  a  covenant  or  contract  may 
be  Implied  from  a  recital  In  a  deed,  but  it 
must  appear  ^ther  from  the  recital  itself,  or 
from  the  whole  contract  taken  together,  that 
ttie  parties  Intmded  to  do  the  thing  which  la 
the  basis  of  the  action.  In  order  to  raise  an 
implied  covenant  out  of  the  redtal,  the  Inten- 
tion must  be  found  in  the  contract  The 
transaction  must  stand  therelit  expressed,  and 


such  recital  in  connection  with  the  whole  con- 
tract, must  express  more  than  a  mere  explana- 
tion. WhQe  tiie  recital  may  be  used  in  ex- 
planation or  In  interpretation  of  the  contract 
if  the  recital  alone  la  relied  on  It  must  ex- 
press a  contract  upon  wbtefa  an  action  can  be 
snstaiited.  Those  are  the  rules  upon  the  ap- 
plication of  which  it  la  to  be  determined 
whether  the  recital  in  this  agreement  Is  equiv- 
alent to  a  contract  covoiant;  or  promise.  20 
Am.  &  Eng.  Edc  Law,  pp.  468.  468.  In  thte 
cose  the  contention  of  the  plaintiff  Is  that 
there  arose  out  of  this  recital  a  contract  cove- 
nant, or  promise  by  the  defendant  to  pay  the 
phUntiffs  th^r  claim  for  the  erection  of  the 
building,  or  so  much  of  it  as  the  balance  bw- 
rowed  by  Rogers  from  the  defendants  would 
satisfy.  It  will  be  noticed  that  nowhere  In 
the  agreement  is  there  any  provMoB  as  to  the 
manner  In  which  this  sum  is  to  be  held  for 
use,  nor  by  whom  nor  when  nor  how  it  is  to 
be  paid.  For  aught  that  i^pears  therein,  it 
might  well  be  that  It  was  to  be  paid  over  to 
Rogers,  to  use  it  to  pay  the  plaintiffs  or  other 
contractors  under  tiie  filed  contracts  mention- 
ed in  the  agreement  There  Is  nowhere  In  the 
agreement  any  expressltm  that  this  aum 
should  be  held  by  the  defendant  and  paid  over 
to  the  plaintiffs  nor  to  any  other  person  than 
Rogers,  who  waa  the  person  seciirlng  the  loan 
and  executing  the  mortgage  and  to  whom 
naturally  It  would  be  paid  for  him  to  disburse; 
and  there  Is  no  guaranty  in  this  agreement 
that  he  should  use  It  for  the  benefit  ot  the 
plaintiffs  ox  oth«B  having  claims  agalnat  the 
building.  The  construction  given  to  the  lan- 
guage of  this  agreemoit,  taldng  Its  entire 
scope,  is  to  secure  a  waiver  ot  the  right  of 
Hen  OS  against  the  mortgage,  and  that  the  re- 
cital only  explains  the  purpose  for  which  Uie 
money  was  borrowed  by  Rog»B  the  mortga- 
gor. The  purpose  of  this  agreement  as  It 
clearly  appears,  was  to  enable  Rog»B  to  se- 
cure a  loan,  and  estop  plalntUb  frmn  any 
claim  against  It  in  wder  to  malce  the  mort- 
gage effective  as  a  paramount  lien.  The 
whole  contention  of  the  plaintiffs  is  that  by 
this  agreement  the  defendant  was  to  hold  the 
money  and  pay  it  to  them.  It  is  not  express- 
ly found  In  any  portion  of  the  agreement  nw 
could  it  be  said  that  such  was  the  Intention 
of  the  contract,  unless  it  be  derived  from  the 
recital,  upon  wlilch  Cbere  can  hardly  arise  a 
question  of  construction.  The  recital  merely 
states  the  relations  of  the  parties,  as  a  reason 
for  the  contract  It  InferentlaUy  states  the 
situation  and  liability  of  all  the  partiea,  but 
It  In  no  wise  either  enlarges  the  liability  of 
tlie  defendant  or  diminishes  the  rights  of  the 
plaintiffs,  except  in  so  far  as  they  -walYe  them, 
and  are  by  It  estopped  from  enforcing  them 
against  the  mortgage.  It  Is  also  noticed  that 
this  agreranent  Is  only  uecuted  by  the  plain- 
tiffs. While  this  cannot  govern,  yet  In  Young 
V.  Smith,  supra,  it  was  mentioned  as  a  sig- 
nificant UieU  as  bearing  upon  the  Intention  ex- 
pressed In  the  recital,  and  as  negativing  the 
Idea  of  a  contract  existing  In  the  zecltaL 
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Therefore  It  l8  that  In  order  to  sastala  this 
actloD  the  recital  mast  contain  within  Itself 
oil  the  elements  of  a  contract  between  the 
parties.  The  Intention  of  the  defendant  to 
pay  the  plaintiffs  cannot  be  found  in  tiie  re- 
cital. It  Is  not  so  expressed,  and  such  Infer- 
ence cannot  be  drawn  from  It.  Besides,  It 
neither  expresses  by  whom  the  fund  is  to  be 
held  and  used,— whether  by  the  borrower  or 
the  lender,— nor  that  the  plaintiffs  could  ever 
become  entitled  to  any  part  of  it  There  is 
no  provision  In  it  when  payments  are  to  be 
made,--whether  upon  the  order  of  Sogers  or 
any  one  dse, — or  when  or  how  the  defendant 
was  to  be  satisfied  to  pay  them.  It  is  cer- 
tainly so  ambiguous  In  these  respects  that  the 
only  solution  is  that  this  recital  was  Inserted 
to  explain  the  reason  of  the  waiver  of  the 
lien  of  the  plaintiffs,  and  that  was  to  enable 
Rogers  to  successfully  negotiate  a  loan  from 
the  defendant,  which  otherwise  he  could  not 
do.  This  was  the  whole  scope  and  intention 
of  the  parties  to  this  agreement,  and  the  re- 
cital had  no  greater  force.  The  construction 
of  the  contract  and  the  Intentioo  of  the  par- 
ties are  questions  of  law  for  the  court,  and 
the  conclusion  Is  reached  that  neither  this 
agreement  nor  the  recital  in  question  con- 
tained any  agreement,  contract,  covenant,  or 
promise  whatever  to  hold  this  fund  and  to 
pay  the  plaintiffs  any  portion  thereof,  and 
therefore  the  declaration  sets  out  no  cause  of 
action.  The  demurrer  la  sustained,  with 

COBtfc 

(M  H.  J.  L.  m) 

EMERT  T.  KINO. 
(Supreme  Court  of  New  Jersey.  Nov.  IS,  1899.) 

APPOAL— BILL  OF  SOCCBPTIOI^S-SIONATURB. 

Hie  supreme  coart  talces  judicial  notice  that 
a  person  sigoiag  a  bill  of  exceptions  as  circuit 
judge  does  not  hold  that  office;  but,  instead  of 
dismissing  the  writ  of  error  or  affirmiaK  the  judg- 
ment, the  court  will  permit  plaintiff  in  error  to 
Tonedy  such  imperfection,  if  he  desires  to  do  so. 

Error  to  drcnlt  conrt,  Atlantic  conntj. 

Action  by  Robert  A  Emery  against  Andrew 
J.  King.  Judgment  for  defendant  Plaintiff 
bring!  error.  Motion  to  dlsmlsB  oontlnaed. 

Argued  Jnne  term,  1899,  before  UAGIE,  C. 
J.,  and  VAN  8TCKEL.  GARRISON,  and  LIP- 
PINCOTT,  JJ. 

Oeorge  A.  Vroom,  for  plaintiff  in  error.  Jo- 
seph H_  Qaskili,  for  defendant  in  error. 

PER  CURIAM.  The  Judgment  brought  here 
by  this  writ  of  error  is  a  Judgment  of  the 
circuit  court  of  Atlantic  county.  The  assign- 
ments of  error  are  solely  directed  to  errors  In 
the  trial.  These  alleged  errors  are  only  exhib- 
ited by  bills  of  exception  sealed  by  "Allen  B. 
Endlcott,  Judge."  We  take  judicial  notice 
that  there  is  no  such  circuit  court  Judge. 
There  Is  nothing  in  the  record  to  Indicate  any 
request  or  appointment  of  Judge  Endicott  to 
hold  that  circuit  court,  under  the  provision 
of  the  supplement  to  the  "act  relative  to  the 
supreme  and  circuit  courts,"  approved  April  2. 


1801  (Laws  1891.  p.  27^.  It  Is  obvloiu  that 
no  reviewable  qoestlon  li  presented  by  such 
bUls  of  excn>ttott.  The  defendant  In  error 
would  therefore  be  entitled  to  a  dismissal  of 
the  writ,  or  an  affirmance;  but  It  is  possible 
that  the  record  la  Imperfect,  and,  without  ex- 
pressing any  oi^nlon  of  the  validity  of  the  act 
above  referred  to,  we  are  disposed  to  permit 
the  plaintiff  hj  error  to  take  such  steps  to 
remedy  such  Imperfection,  If  any,  as  he  may 
desire  to  do.  Application  for  relief  ta  this 
respect  most  be  speedily  made,  or  defendant 
In  error  may  apply  to  dismiss  or  affirm. 


(6S  K.  J.  L.  S20) 
STATE)  (MEREDITH  et  aU  Proseentors) 

CITT  OF  PERTH  AMBOT. 
(Supreme  Court  of  New  Jersey.   Nov.  1,  1899.) 

UUNICIPAL  IMPROVEMENTS— OPENING  STREET 
—REVIEW  OF  ASSESSMENT. 

1.  Awards  for  land  to  be  taken  in  the  owning 
of  a  street,  and  assessments  for  benehts  to 
arise  frtxn  the  openingj  were  made  by  commls- 
Bioners  at  the  same  time,  and  embodied  in  a 
single  report  to  the  city  conncil,  which  the  coun- 
cil confirmed.  On  certiorari,  it  appeared  that 
the  report  was  lost,  and  Its  contents  were  not 
Bhofrn.  'Held,  that  the  proceedings  should  be 
set  aside. 

2.  Id  the  case  mentioned,  the  payment  of  the 
awards  was,  by  statute,  made  a  condition  pre- 
cedent to  the  scquisUioa  by  the  city  of  the  nght 
to  open  the  street.  •Held  that,  as  by  ^e  re- 
versal of  the  award  the  right  to  make  the  im- 
provement was  wholly  defeated,  a  statutory  pru- 
risioB.  requlriog  that  a  certiorari  to  review  the 
assessment  should  not  be  allowed  after  six 
months  from  the  date  of  confirmation,  was  In- 
applicable, 

(Syllabus  by  the  OoorL) 

Certiorari  by  the  state,  on  the  prosecution 
ot  William  T.  Meredith  and  others,  against 
the  dty  of  Pertb  Amboy,  to  recover  award  of 
damages  In  favor  of  the  prosecutors,  and  an 
assessment  for  benefits  made  against  them. 
Award  and  assessment  set  aside. 

Argned  Jnne  term,  1899,  before  COLLINS 
and  DIXON,  JJ. 

Ephralm  E.  Cutter  and  A  H.  &  Tbeo. 
Strong,  for  prosecutors.  James  S.  Wight,  for 

defendant 

DIXON,  J.  This  certiorari,  allowed  Decem- 
ber 14,  180S,  directs  to  be  sent  up  for  review 
an  award  of  damages  made  In  favor  of  the 
prosecutors,  and  an  assessment  for  benefits 
made  against  them,  by  commissioners,  for  the 
laying  out  and  opening  of  Railroad  avenue,  in 
the  city  of  Perth  Amboy.  and  the  resolution 
of  the  city  council  passed  March  25,  1898,  to 
confirm  the  same.  The  return  shows  that 
such  award  and  assessment  were  made  In  a 
single  report  filed  with  the  city  clerk,  March 
10,  1898,  but  does  not  show  the  tenor  or  sub- 
stance of  the  report.  Evidence  taken  in  the 
cause  discloses  the  fact  that  the  report  has 
been  lost,  but  this  also  fails  to  Indicate  Its 
purport.  It  being  Incumbent  on  the  city.  In 
responding  to  the  writ,  to  estaUIsh  the  fact 
that  a  legal  award  and  assessment  were  made, 
Its  failure  to  do  so  must  lead  to  a  reversal  of 


Digitized  by  Google 


972 


4t  ATLANnO  RBPOBTEB. 


Iti  proceedlngB,  nnless  tbe  proBecutors  are  pre- 
doded  from  their  nOTmal  remedy.  No  bar  for 
the  protection  of  the  award  Is  suggested,  ex- 
cept the  fact  that,  before  the  writ  was  ap- 
plied for,  awards  made  to  other  laodowaers 
were  paid  hy  the  dty.  It  appears  that  these 
awards  were  paid  April  22.  1898,  withlu  a 
month  after  the  resolution  to  confirm  them, 
and  that  these  prosecutors  had  no  notice  that 
such  pajmoits  were  Ubcly  to  he  made  until, 
on  the  same  date,  a  check  for  their  award 
was  tendered.  Their  prompt  refusal  to  ac- 
cept that  check  gave  the  city  Immediate  no- 
tice of  their  position,  and  no  degree  of  dili- 
gence In  applying  for  a  certiorari  would  have 
prevented  the  payment  of  the  other  awards. 
These  circumstances,  we  think,  refnte  tbe 
charge  of  laches  and  estoppel. 

The  assessment  Is  defended  on  the  ground 
that  the  certicvarl  was  not  applied  for  within 
six  months  after  confirmation  of  the  assess- 
ment, as  the  statute  requires.  But  this  statu- 
tory limitation  upon  the  allowance  of  a  pre- 
rogative writ  cannot  be  enforced  for  the  pro- 
tection of  an  assessment  which  the  legislature 
could  not  cmstltutlonally  authorize.  Trap- 
hagen  v.  West  Hoboken  Tp.,  39  N.  J.  Law, 
282,  on  error  40  N.  J.  Law,  193;  EIrkpatrldc 

Commissioners,  42  N.  J.  Law,  610;  Pardee 
T.  City  of  Perth  Amboy,  B7  N,  J.  Law,  106, 
29  Atl.  587. 

By  tbe  failure  of  the  city  to  make  and  ten- 
der a  Talld  award  to  the  prosecutors  for  their 
land  needed  In  the  opening  of  the  street,  the 
city  failed  also  to  acquire  a  right  to  furnish 
to  the  prosecutors  the  special  ben^t  for  the 
enjoyment  of  which  this  assessment  was  lev- 
ied. When  the  assessment  was  laid,  tbe  dty 
had  not  obtained,  nor  had  It  taken  the  pcoper 
steps  to  obtain,  the  power  of  opening  the 
street  No  equivalent,  therefore.  In  the  form 
of  special  benefits  arising  from  a  public  Im- 
provement, was  offered  to  the  prosecutors  for 
the  burden  thus  Imposed  upon  their  lands. 
Under  such  circumstances,  It  Is  not  within  the 
constitutional  power  of  the  legislature  to  sanc- 
tion a  special  assessment  Agena  v.  Mayor, 
etc.,  87  N.  J.  lAw,  415.  No  Judldal  reason  for 
denying  to  the  prosecutors  the  aid  of  a  vrrlt 
of  certiorari  appears;  for  It  would  be  palpa- 
bly unjust  to  uphold  the  assessment  when  the 
Improvement  is  defeated.  Tbe  award  and  as- 
sessment, so  far  as  they  affect  the  prosecutors, 
must  be  set  aside,  with  costs. 


(64  N.  J.  L.  152) 

STATE  {PBIQEN,  Prosecutor)  t.  McGUIRE, 

State  Dairy  Commissioner. 
(Sopreme  Court  of  New  J«^.    Nov.  18, 1899.) 

OBZUINAX.  LAW-OLSOUAROARINB  ACT— TIO- 
lATIOMMJOMPLAINT— INSDFFICIBNOT. 
StDce  a  prosecution  for  the  sale  of  oleomar- 
garine without  notice  to  the  purchasers,  as  re- 
Quired  by  1  Gen.  St.  p.  1164,  {  4,  made  triable, 
by  section  10,  before  a  justice  of  the  peace,  is 
a  lummaiy  proceeding,  a  complaint  failing  to 
state  the  name  of  tbe  pordiaser.  or  that  he  was 
unknown,  or  not  sscertainabte,  la  Insoffident  to 
scivort  a  conviction. 


C^lorarl  to  Justice  of  the  peace. 
Certiorari  by  the  state,  at  tbe  proaecutioD 
of  David  Felgen.  against  George  W.  McGulre, 
state  dairy  commissioner,  to  review  prosecu- 
tor's conviction  for  violation  of  the  oleomar* 
garine  act  before  a  Justice  of  the  peace.  Con- 
viction Set  aside- 
Argued  June  term,  1889,  before  DEPUH, 
GUMMEIIE,  and  LUDLOW,  JJ. 

Joseph  B.  Strieker,  for  prosecutor. 

GUMMERB,  J.  Felgen,  the  prosecutor,  was 
convicted  before  a  Justice  of  the  peace  of  the 
county  of  Middlesex  of  a  violation  of  section 
4  of  "An  act  to  prevent  deception  In  the  sale 
of  oleomat^rine,  butterlne  or  any  Imitation 
of  daily  products,  and  to  preserve  the  public 
health"  (1  Gen.  St  p.  1164),  which  prohibits 
the  sale  of  oleomargarine,  butterlne,  or  any 
Imitation  of  natural  buttw  unless  at  the  time 
thereof  tbe  vendor  shall  give  to  tbe  purchaser 
a  card,  or  notice,  on  which  the  name  of  the 
substance  sold  and  tbe  name  and  address  of 
the  seller  shall  be  printed.  The  complaint 
which  was  sent  np  together  with  the  other 
proceedings  In  the  case,  shows  that  the  charge 
upon  which  tbe  prosecutor  was  arrested  was 
that  on  March  3,  1899,  "at  the  city  of  Perth 
Amboy,  In  tbe  county  of  Middlesex,  and  state 
of  New  Jersey,  at  hie  place  of  business  there- 
in, he  did  sell  one-half  pound  of  oleomargarine, 
for  twelve  cents,  to  a  purchaser  who  Inquired 
for  butter;  that  such  half-pound  package  of 
oleomargarine  contained  no  notice  In  writing 
or  otherwise,  and  that  no  notice  of  any  kind 
was  given  to  the  pnrchaaer  thereof,  as  require 
ed  by  law,  that  the  same  was  olecHnargarlne. 
or  a  substltute  for  natural  butter."  The  pro- 
ceeding provided  by  the  tenth  section  of  the 
statute  for  the  punishment  of  violations  of 
Its  provisions  Is  authorized  to  he  taken  before 
a  Justice  of  the  peace,  but  such  proceeding  is 
summary  in  Its  character,  and  Is  had  before 
such  Justice'  as  a  magistrate,  and  not  as  a 
Judge  sitting  In  the  court  for  the  trial  of  small 
causes.  Hoeberg  v.  Newton,  49  N.  J.  Law, 
617,  9  AtL  751.  Consequently  the  complaint 
In  order  to  support  a  conviction  had  under  It 
must  conform  to  the  rules  regulating  such  a 
proceeding.  One  of  those  rules  Is  that,  where 
the  proceeding  taken  Is  for  the  violation  of  a 
statute  prohibiting  the  sale  of  a  vendible  ai^ 
tlcle,  the  complaint  shall  set  out  the  name  of 
the  person  to  whom  the  sale  Is  made,  If  known 
or  ascertainable  at  the  commencement  of  the 
suit  and,  If  such  name  be  unknown,  or  not 
ascertainable,  thai  such  fact  must  be  set 
forth.  The  reason  of  this  rule  Is  that  it  Is 
the  right  of  the  defendant  to  be  Informed  of 
the  particular  charge  against  him,  and  such 
Information  Is  not  given  when  the  name  of 
the  person  to  whom  the  Illegal  sale  Is  chained 
to  have  been  made  Is  withheld.  As  was  said 
in  Flanagan  v.  City  of  Plalnfield,  44  N.  J. 
Law,  120:  ^'Nothing  can  be  more  Important 
to  the  defendant  In  maintaining  his  defense 
than  to  know  the  names  of  the  persons  to 
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whom  the  Illegal  sales  are  diarged  to  have  been 
made.  He  ^111  then  be  enabled' to  call  them 
to  disprove  the  charge,  or,  If  they  are  used  ai 
witnesses  against  him,  he  may  be  able  to 
show  statements  theretofore  made  by  tbem 
Inconsistent  with  thefr  evidence,  or  that  tbey 
are  unworthy  of  credit,  or  were  elsewhere  at 
the  time  of  the  aUeged  sale.  It  Is  tiie  right 
of  the  defendant  to  ite  Informed  of  the  par- 
ticular <^arge  against  him;  and  If  the  names 
of  the  persons  to  whom  the  sale  Is  made  can- 
not, with  reasonable  diligence,  be  ascertained, 
It  must  be  stated  that  their  names  are  un- 
known. In  the  absence  of  such  allegation, 
the  presumption  will  arise  that  the  names  are 
wrongfully  withheld."  To  the  same  effect 
are  the  cases  of  Roberson  t.  City  of  Lambert- 
Tllle,  3S  N.  J.  Law,  60.  and  Greeley  v.  City 
of  Passaic,  42  N.  J.  Law,  87.  The  failure  of 
the  complaint  In  the  present  case  to  set  out 
the  name  of  the  person  to  whom  the  Illegal 
sale  is  alleged  to  have  been  made  renders  the 
proceedings  fatally  defective,  and  (or  this  rea- 
son the  coDTlctlon  brought  np  for  reriew  must 
be  set  aside.  Tbe  prosecutor  la  entitled  to 
costs. 


(5)  N.  J.  E.  69) 

CITT  OF  CAPE  MAT  t.  GAPB  MAT,  D.  B. 
&  S.  P.  R.  CO.  et  al. 
(Court  ot  Chancery  of  New  Jersey.   Dec.  19, 

1899.) 

CORPORATIONS— RECEIVERS— BONDS— LB  A8B. 

1.  Where  a  oorporatioa  legally  leases  its  prop- 
erty for  a  term  of  years,  tboagh  for  a  som  in* 
tufflcient  to  pay  loterest  on  Its  Donds,  a  receiver 
will  not  be  appointed  at  tbe  instance  of  a  stock 
and  bond  holder,  In  the  absence  of  mismanage- 
ment by  the  directors,  rinee  all  the  receiver  could 
do  would  be  to  collect  the  reuti  subject  to  the 
lien  of  the  moi-tgage. 

2.  Where  one  corporation,  leasing  the  prop* 
«rty  of  another,  tias  no  assets  bat  the  remnant  of 
the  term,  and  cannot  operate  under  the  lease  at 
a  profit,  tbe  lease  has  no  value;  and  hence  the 
appointment  of  a  receiver  is  not  Justified. 

Suit  by  the  city  of  Cape  May  against  the 
Cape  May,  Delaware  Bay  &  Sewell's  Point 
Ralroad  Company  and  other&  Appointment 
of  receiver  denied. 

3.  Splcer  Leaming  and  Robert  McCarter,  for 
complainant.  Thomas  B.  French,  for  defend- 
ant Cape  May  Transp.  Co.  L.  M.  aarrison, 
fdr  defendant  Cape  May*  D.  B.  ft  S.  P.  R.  Ga 

REED,  V.  G.  Tbe  Cape  May,  Delaware 
Bay  &  Sewell's  Point  Railroad  Company  la  a 
corporation  formed  by  the  consolldatioa  of 
three  railroads.  SlaKe  January  19, 1S83,  It  has 
t>een  operated  as  a  trolley  road  from  Cape 
Mas  Point  to  Sewell's  Point,  running  through 
the  city  of  Cape  May.  Upon  the  road  Is  a 
mortgage  securing  bonds  to  the  amount  of 
1150,000.  Tlie  Cape  May,  Delaware  Bay  & 
Sewell's  Point  Railroad  Company  on  March 
30,  1890,  leased  tbe  railroad  to  the  Cape  May 
Transportation  Company  for  the  term  of  five 
years  from  February  1,  1S90;  the  latter  com- 
pany agreeing  to  pay  all  taxes,  charges,  as- 


sessments for  the  franchise  or  property, 
whether  national,  state,  county,  or  municipal, 
and  to  pay  each  January  and  July  2Stb  the 
sum  of  93,790  to  the  New  Jersey  Camden 
Trust  &  Safe-Deposit  Oomi»ny,  to  be  applied 
In  payment  of  coupons  upcHi  bcmds  secured 
by  the  ¥150,000  mortgage,  and  to  pay  $100 
to  maintain  the  corporate  existence  of  tbe  les- 
sor. Tbe  Cape  May  Transportation  Company 
bas  a  capital  of  $1,000,  or  10  shares  of  $100 
each,  of  which  J.  Henry  Edmunds  held  8;  Mr. 
Stephens,  Its  secretary,  1;  and  Mr.  Thompson, 
Its  president,  tbe  other  1.  The  compaoiy  Is 
obviously  managed  and  controlled  by  Mr.  Ed- 
mmids.  The  bill  la  filed  by  the  complainant, 
as  a  creditor  of  these  companies,  to  have  a  re- 
ceiver appointed  to  take  charge  of  them,  as  In- 
solvent corporations.  The  complainant  claims 
that  there  are  taxes  due,  as  well  as  license 
fees  for  the  running  of  their  cars  through  the 
city  of  Cape  May.  Mr.  N4xon,  as  the  bolder 
of  stock  and  bonds  of  the  Cape  May,  Dela- 
ware Bay  &  Sewell's  Point  Railroad  Company, 
has,  upon  petition,  been  made  a  party  com- 
plainant He  owns  113  shares  of  stock,  and  8 
bonds,  of  the  value  of  $500  each.  The  allega- 
tions of  Insolvency  are  that  the  company  owes 
the  city  of  Cape  May  the  franchise  tax  for 
three  years,  amounting  to  $1,554.20;  that  It 
owes  local  taxes  to  Cape  May  City;  that  the 
coupons  of  the  bonds  of  the  above  company 
are  unpaid  for  1897,  1880,  and  only  partly  paid 
for  1898.  The  franchise  tax  doe  to  the  state 
of  New  Jersey,  I  tblnk,  has  been  paid  since 
the  fllhig  of  the  bllL  $1,875  has  also  been 
paid,  which  It  Is  claimed  Is  one-half  year's 
rent,  aa  such  rental  was  reduced  by  an  ar- 
rangement with  the  lessors  for  the  year  1897. 

The  poeltlou  of  affairs,  then,  is  this:  Tbe 
Cape  May,  Delaware  Bay  &  Sewell's  Point 
Railroad  Company  bas  leased  its  property  by 
an  agreement  which,  so  far  as  appears.  Is  le- 
gal, for  a  term  ending  hi  1001.  By  the  terms 
of  the  lease.  It  was  to  receive  a  rental  suffi- 
cient to  pay  all  its  obUgatlona,  by  way  of  tax< 
es,  assessments,  and  the  Interest  upon  tbe  is- 
sue of  $150,000  of  bonds.  For  the  payment 
of  this  rental  it  holds  the  obligations  of  tbe 
Oape  May  Transportation  Company  and  of 
J.  Henry  Edmunds,  who  is  surety  for  the  per- 
*  formance  by  the  Cape  May  Transportation 
Company  of  ita  covenants  contained  in  tbe 
lease.  There  Is  nothing  to  show  that  this  as- 
set was  not  good,  and  H  appears  that,  if  good, 
the  former  company  Is  not  Insolvent  But 
concede  that  a  part  of  the  rental  has  been  le- 
gally remitted,  and  that  the  amount  of  rental 
presently  received  is  Insuffldent  to  pay  the 
coupons  in  full;  how  does  the  matter  stand  as 
to  the  Cape  May,  Delaware  Bay  &  Sewell's 
Point  Railroad  Company?  I  do  not  see  bow 
a  stockholder,  as  such,  can  be  benefited  by 
the  appointment  of  a  receiver.  Such  an  officer 
would  take  tbe  profit  of  the  company  subject 
to  a  mortgage  of  $150,000  as  a  first  Iten.  Nor 
do  I  see  how  tbe  bondholder  Is  to  be  benefit- 
ed by  such  an  appointment,  so  long  as  there 
Is  no  mismanagement  by  tbe  directors.  The 
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mortgage  to  secure  the  bonds  Ig,  as  I  bave  al- 
ready remarked,  a  first  lien  upon  the  prop- 
exty;  and  a  sale  by  the  receiver  would  be,  as 
a  sale  under  a  foreclosure  of  the  mortgage 
would  not  be,  subject  to  the  outstanding  Hen. 
AU  the  receiver  could  do  would  be  to  collect 
the  repts  from  the  Cape  May  Transportation 
Company.  Besides,  the  Gape  May,  Delaware 
Bay  &  Sewell's  Point  Railroad  Company 
claimed,  and,  It  appears  to  me,  Justly  claimed, 
that  It  has  not  been  brought  in  properly  to 
answer  this  role,  and  the  appearance  of  coun- 
sel for  It  was  a  special  appearance  made  to  ob- 
ject to  Its  being  called  up<m  to  answer  the  mle. 
This,  In  Itself,  would  seem  to  afford  an  obsta- 
cle In  the  way  of  making  an  appointment 

Secondly,  In  respect  to  the  Cape  Mey 
Transportiatlon  Company,  it  Is  said  that  the 
only  assets  it  has  Is  the  term  which  It  holds 
from  the  former  company,  and  it  Is  obvious 
that  the  Income  from  the  leased  property  Is 
not  sufficient  to  pay  the  rental.  From  the  re- 
fusal of  the  treasurer  of  the  company,  when 
before  the  master,  to  testify  as  to  Its  receipts. 
It  Is  probable  that  this  Is  so.  But  the  query 
is  suggested,  can  one  of  these  roads  be  de- 
clared insolvent,  and  put  In  the  charge  of  a 
receiver,  while  the  other  Is  permitted  to  con- 
tinue its  business  as  a  solvent  corporation? 
The  only  feature  of  the  case  that  would  Jus- 
tify an  application  for  the  appointment  of  a 
receiver  for  two  distinct  corporations  is  the 
fact  that  they  are  tied  together  by  a  lease, 
and  that  the  creditors  are  so  concerned  In  the 
fact  that  one  is  lessor  and  the  other  is  lessee 
as  to  make  the  application  In  a  single  bill  prop- 
er, as  a  matter  of  correct  pleading.  Again, 
the  company  has  no  assets  but  the  remnant  of 
the  term;  and,  if  it  be  true  that  the  road 
cannot  be  mn  at  a  profit,  there  Is  no  value  In 
the  lease,  and  there  are  no  assets  to  be  ad- 
ministered, or  to  pay  the  expense  of  litigation. 
The  Indemnity  of  Mr.  Bdmunds  can  be  ntiliz- 
ed,  certainly,  as  well  without  as  with  the  ap- 
pointment of  a  receiver.  Taking  Into  consid- 
eration tbe  Interest  of  the  creditors,  I  do  not 
think  that  a  receiver  should  be  appointed  on 
this  rule.  But,  as  the  testimony  taken  before 
the  master  was  incomplete,  I  will  reserve  the 
right  to  the  complainant  to  bring  In  the  de- 
fendants by  subpoena,  and  have  the  suit  pro- ' 
ceed  Id  am  orderly  manner  to  Anal  hearing. 


(M  N.  J.  u  m) 
PATBRSON  RBSCUIG  MISSION  v.  HIGH 
et  al. 

Supreme  Court  of  New  Jersey.  Nov.  13,  1809.) 

TAXATION— BXBHPTIONS—CHARITABLB  INSTI- 
TUTIONS—PATHBNT  OF  flALART  TO  SUPER- 
INTBNDIINT-<10VBNANT  IN  MORTQAOB  NOT 
TO  APPLT  FOR  DBDUOTION  FROM  TAXABLB 
VALUE. 

1.  An  association  established  and  sustained  b; 
contributions  from  the  charitable,  whose  object 
Is  to  snppiy  food,  lodging,  and  clothing  to  the 
needy,  requiring  work  lo  payment  of  such  char- 
ity, when  possible,  but  with  no  element  of  private 
^in,  Ifl  an  association  for  charitable  purposes, 
whose  iand  and  buildings  reaeonabir  necessary 


for  Its  use  are  exempt  from  taxation  under  8 
Geo.  St.  pp.  3320,  3321,  wfaich  exempt  "all  build- 
ings used  exclusively  for  charitable  purpoaem, 
with  tbe  land  whereon  the  same  Is  erected,  and 
which  may  be  neceassnr  f<Hr  the  fiUr  enjoyment 
thereof!^ 

2.  Tbe  fact  that  a  charltaUe  institution  pays 
a  salary  to  its  superintendent  and  his  assistant 
does  not  affect  its  character  as  such,  so  as  to  re- 
move it  from  the  operation  of  3  Gen.  St.  pp. 
3320,  3321.  which  exempt  from  taxation  all 
buildinga  used  exclusively  for  charitable  pur- 
ses, together  with  the  land  whereon  the  same 
situate,  siuce  such  expenses  are  incident  to  tbe 
execution  of  the  charitable  purposes  for  which 
It  was  establiBhed. 

8.  Tbe  fact  that  a  charitable  inatituti(Hi  in  its 
mortgage  covenants  not  to  apply  for  any  deduc- 
tion, because  Of  sudi  mortgage,  frran  the  taxaUe 
valuation  of  the  lands  mortgaged,  does  not  affect 
its  right  to  exemption  trmt  taxation  under  3 
Gen.  St.  pp.  3330,  %21,  which  exempt  buildings 
and  land  necessarily  used  by  such  institution, 
since  such  covenant  is  simply  nugatory  with  re- 
spect to  taxation,  from  which  it  was,  hy  statute, 
exempt. 

Certiorari  by  Paterson  Rescue  Mission 
against  William  High,  receiver  of  taxes,  and 
the  city  of  Paterson,  to  review  an  assessment 
ot  taxes.  Assessment  set  aside. 

Argued  June  term,  1899,  before  DBPUE. 
LUDLOW,  and  GUMMERB,  JJ. 

Eugeue  Stevenson  and  John  B.  Humphreys, 
for  prosecutM.  Thomas  G.  Simonton,  for  de- 
fendants. 

DEPUE,  3.  This  certiorari  brings  up  an  as- 
sessment  of  taxes  In  tbe  city  of  Paterson  for 
the  year  1898.  Tbe  taxes  were  assessed 
against  tbe  Paterson  Bescue  MIcsIon  on  four 
lota  on  Mill  street  at  a  valuation  of  fll,400, 
amounting  to  $280.44.  The  Paterson  Bescue 
Mission  was  Incorporated  April  2,  1895,  under 
the  provisions  of  an  act  of  the  legislature  en- 
titled "An  act  to  incorporate  benevolent  and 
charitable  associations,"  and  the  several  sup- 
plements thereto  (1  Gen.  St.  149  et  eeq.). 
The  act  under  which  this  incorporation  was 
effected  provides:  "That  the  sole  and  exclu- 
sive objects  of  Incorporations  under  this  act 
shall  be  to  relieve  or  support  such  of  tbe  mem- 
bers thereof  or  such  other  persons  as  shall  by 
sickness,  casualty,  old  age  or  other  causes  be 
rendered  Incapable  of  attending  to  their  usual 
occupation  or  calling;  to  discourage  Intem- 
perance and  diffuse  the  principles  of  benevo- 
lence and  charity;  ♦  •  •  to  give  and  extend 
benevolent  and  charitable  relief  and  assist- 
ance to  persons  who  are  not  members  or  cor- 
porators; to  promote  religion,  morality  or  In- 
dustry by  local  missions  or  Sunday  schools  or 
schools  of  a  charitable  nature,  and  other  char- 
itable objects;  any  one  or  more  of  the  above 
objects  may  be  provided  for  in  tbe  constitution 
and  by-laws  of  such  corporation,  which  shall 
have  power  to  provide  tor  such  necessary  ex- 
penses as  siiatl  accrue  by  carrying  into  effect 
the  said  object  or  objects;  and  no  part  of 
the  funds  of  such  corx>oratlon  shall  be  used  tor 
banking  purposes  or  In  any  manner  except  as 
provided  In  this  act."  That  this  Institution  Is 
a  charity,  within  the  designation  of  SL  43 
Ellz.  c.  4,  In  the  comprehensive  a&iae  tit  which 
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the  terms  '^lef  of  aged,  hnpotent  and  poor 
people"  haTe  been  constmed,  1b  too  clear  to  re- 
quire discussion  or  elucIdatluL  The  dtjr  seeks 
to  Jnati^  tbe  Impodtlon  of  this  tax  Ijy  reason 
of  the  methods  by  which  the  charity  Is  ad- 
mhiistered.  The  land  on  which  the  work  of 
.the  Instltntion  Is  carried  on  was  conveyed 
to  the  corporation  by  Sherman  R.  Henill  and 
wife,  Is  1896,  for  the  nominal  consideration  of 
one  dollar.  There  were  no  hnlldlngs  on  the 
land  at  the  time  of  tiie  conTeyance.  ■  The 
bufldlng  In  this  assessment  Is  Talned  at  |9,- 
ooa  The  building  and  fnrnltnre  cost  C14.000. 
The  means  to  met  this  building  were  obtain- 
ed as  foUows:  Dr.  MerrlU  donated  94,000^ 
about  91,000  was  obtained  ^  contributions 
from  other  persons,  and  a  mortgage  was  placed 
on  the  property  to  the  Paterson  Safe-I>eposlt 
&  Tmst  Company  for  flO,000.  The  entire 
property  of  the  corporation  Is  used  for  Its  cbai^ 
ItaUe  work,  and  for  no  oOux  purpose.  The  In- 
stitution Is  the  only  place  In  the  dty  of  Pat- 
erson offering  an  asylum  for  aged  men  whose 
physical  dlsabUitlea  are  such  as  to  render  them 
nnflt  for  work,  and  Is  also  an  asylum  for 
crippled,  defonned,  and  mentally  d^dent  pM^ 
sons  unable  to  contribute  to  thetr  own  sup- 
port  The  methods  by  which  this  charitabte 
scheme  Is  carried  out  are  these:  The  corpora- 
tion purchases  wood,  which  Is  worked  np  oo 
the  premises  Into  kindling  wood,  and  the  pro- 
ceeds are  sold  the  mission  In  the  city  of 
Patetson.  The  mission  Is  sustained  by  the 
profits  of  the  wood  yard  and  receipts  from 
subscribers.  The  superlnteaid^  describes  the 
method  by  which  this  charitable  scheme  is 
carried  out  as  follows:  "If  a  person  Am&ea 
At  the  mlsslcm  for  lodging  or  meals,  we  set 
him  to  cut  wood.  If  he  wants  a  maO,  we  tell 
bhn  to  cut  wood  for  an  hour.  If  he  wants 
lodging,  we  tell  falm  to  cut  wood  for  an  hour. 
We  take  care  of  a  man  without  reference  bi 
how  much  he  does,  but  cranpel  each  man  to 
■do  something.  If  he  can.  A  great  many  can't 
do  anything.  A  man  gets  hard  up,  and  we 
Iceep  him  until  he  gets  work  and  his  first  pay. 
We  charge  him,  but  sometimes  he  pays  ns 
and  sometimes  he  does  not.  We  don't  receive 
anybody  who  has  any  money.  We  take  In  old 
men,  cripples,  etc.,— people  whose  disabilities 
.are  such  as  they  are  unable  to  work,— end 
give  them  the  same  accommodations  as  those 
who  are  able  to  work.  We  give  clothing 
tbere,— cast-dr  clothing  that  Is  given  to  Qie 
mission.  If  a  man  comes  to  ns  barefooted, 
we  give  him  a  pafar  of  shoes;  that  Is,  buy 
them,  If  nobody  sends  any  shoes  In.  Then  he 
has  to  stay  to  work  It  out  We  try  to  get 
^terson  people  work,  but  transients  we  pass 
along  as  rapidly  as  possible.  We  Imve  preacb- 
ing  every  Sunday  monilng,  and  evangelical 
services  every  night  In  the  year."  The  mls- 
-alon  wood  yard  expenses,  keeping  horses  and 
wagons  for  peddling  the  kindling  wood,  inter- 
est on  the  mortgage,  et&,  are  paid  from  the 
receipts  of  the  wood  sales  and  trom  the  sub* 
acr.ibeni  as  a  general  fund.  Whatever  profits 
^here  an  after  paying  ezpenses  go  Into  the 


funds  of  the  Institution.  The  treasurer's  re- 
port shows  that  for  the  year  ending  April  1, 
189^  92,090  was  received  from  subscriptinu; 
from  wood  sales,  fO,641.Ki;  and  payment  for 
meals  and  lodgings,  $181.46.  The  disburse- 
ments show  $406  Intereet  paid  on  the  mort- 
gage; cost  of  wood,  94,834.13;  amount  paid 
for  provisions  and  clothing,  f2,201.76;  sala- 
ries, Induding  wages  of  house  help,  $2,351.97; 
mission  and  wood  yard  expenses  $1,811.17. 
The  salaries  paid  were  91,500  to  the  superin- 
tendent amS  9624  to  an  assistant  The  wood 
yard  expenses  were  those  Incurred  for  keep  of 
horses,  freight,  etc.  The  net  proceeds  reallaed 
during  the  year  ahowed  a  balance  ot  911.27. 

Exemption  from  taxatlcm  Is  claimed  under 
that  section  of  the  general  act  ccmcnnlng  tax- 
ation whidi  exempts  "all  buildings  used  ex- 
chuively  for  charitable  purposes,  wiOi  the 
land  whereon  the  same  are  erected  and  which 
may  be  necessary  for  the  fair  enjoyment 
thereof,  and  the  furniture  and  personal  prop- 
erty used  therein."  8  Gen.  St.  pp.  3320,  3321. 
The  dty  claims  that  the  property  of  the  prose- 
cutor Is  not  exempt  under  the  statute,  as  It  Is 
not  used  excluslTely  for  charitable  purposes. 
The  dty*B  claim  of  the  right  to  Impose  this 
taxation  Is  placed  upon  the  fact  that  it  Is 
supported  largely  by  the  work  ot  the  persons 
that  are  fed  and  lodged  at  the  Institution,  on 
the  profits  realtaed  from  the  sale  of  the  Und- 
ling  vrood  manufactured.  This  ctHitentlon  Is 
without  substance.  .Where  the  objects  and 
purposes  of  the  instltntion  are  wholly  dur- 
itable,  with  no  element  of  private  gain,  the 
receipt  of  conqransatlon  from  those  who  enjoy 
the  benefits  do  not  affect  Its  charitable  nature. 
S  Am.  &  Bng.  Bn&  Law  C!d  Ed.)  897.  In 
Goodi  T.  Association  the  defendant  was  Incor- 
porated under  an  act  to  Imnrporate  associa- 
tions for  the  relief  of  aged  indigent  femalM. 
The  fnnds  with  irtildi  the  Institution  was 
conducted  wen  derived  from  vtduntary  dona- 
tions, and  it  bad  no  capital  stock,  or  provl- 
^on  for  making  dividends  or  profits.  The 
services  of  tiie  managers  were  gratuitous. 
Its  apedal  object  was  to  provide  a  home  for 
aged  indigent  females,  and  Its  fnnds  were  to 
be  appropriated  to  that  purpose  and  Inddental 
expenses.  It  had  erected  a  house  for  the 
purpose,  and  the  board  of  managers  and  their 
aroroprlate  committee  were  to  determine  who 
were  fit  snbjecte  to  recelTe  this  duudty,  what 
diould  be  done  to  aid  them,  and  on  what 
terms  and  conditions  and  how  long  they 
should  remain.  The  contention  was  that  this 
vras  not  a  diarity,  but  that  the  association 
merely  kept  a  boarding  bouse.  The  court 
said:  'Tf  this  be  BO,  it  Is  still  true  that  far. 
nlBblng  board,  lodging,  and  nurshig  to  needy 
persons  Is  among  the  most  familiar  and  useful 
of  charities,  and  that  which  omstitates  such 
an  Institution  a  charity  Is  that  it  does  not 
furnish  these  things  for  profit  The  small 
amount  of  money  and  property  required  to  be 
f  umlsbed  by  tiibse  wbo  enter  ah  inmates  goes 
to  snpiflement  the  charitable  fund*  and  Calls 
far  shwt  of  being  a  compensation  to  the  asso- 
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elation  for  what  the  Inmate  receives.  Hospi- 
tals and  schoola  generally  require  some  pay- 
ment of  this  kind,  but  are  none  the  less  chari- 
ties on  that  account"  10&  Mass.  558-667. 
In  a  later  case  the  court  held  that  a  corpora- 
tl<»i,  the  obdect  of  whldi  Is  to  provide  a  sen^ 
eral  hospital  for  slA  and  Inaane  persona,  hav- 
ing no  capital  Btodk,  nor  [ffovlslons  tor  mak- 
ing dividends  or  profits,  deriving  Its  funds 
mainly  frmn  pnUIc  and  private  charity,  and 
holdlxig  them  In  trust  with  the  object  of  main- 
tabdng  the  hospital,  omdactlnc  Its  affairs  for 
the  purpose  of  ministering  to  the  comfort  of 
the  sl^  wlthoot  expectation  or  right  on  the 
part  ot  those  Immediately  Interested  In  the 
asflodatloo  to  receive  compensaitlon  for  their 
own  benefit,  la  a  public,  charitable  Institution. 
It  was  further  held  that  the  fact  that  the 
oozporatlon,  by  Its  rules,  required  of  Its  pa- 
tients payment  for  their  board  according  to 
their  drcamstances  and  the  accommodations 
they  received,  no  person  having  indlvidoally 
a  right  to  demand  admission,  and  the  tnis- 
tees  of  the  hospital  determining  who  were  to 
be  received,  did  not  render  It  the  leaa  a  public 
charity.  McDonald  v.  Hospital,  120  Mass. 
432-435.  In  American  Aaylum  v.  Phoenix 
Bank  It  was  held  that  a  corporation  having 
for  Its  sole  object  the  education  and  Instruc- 
tion of  the  deaf  and  dnmt^  supporting  and  In- 
structing indigent  persona  of  that  class  gra- 
tuitously, and  receiving  a  pecuniary  compensa- 
tion from  pupils  of  atdllty  to  make  It,  deriving . 
Its  means  of  Aiup&Mlng  charity  from  the  do- 
nations of  Individuals  and  of  the  public  and 
allying  Its  funds  exclusively  to  the  general 
object  ot  the  Inatitntion,  was  an  Incorporated 
school  for  diaritable  purpoees.  4  Oonn.  172.- 
The  princlide  which  ruled  In  the  decision  of 
the  coses  above  dted  was  apidled  by  the  court ' 
ctf  errors  and  appeals  In  a  matter  of  taxation 
In  Sisters  of  diarlty  v.  Township  of  Chatham, 
52  N.  J.  Law,  873,  20  Atl.  292.  Trustees  of 
7.  M.  €.  A.  r.  City  of  PatersKi  Is  not  perti- 
nent to  the  sltoation  of  the  inusecutor.  In 
that  rase  the  buildings  of  the  association  con- 
sisted of  an  andltorium,  reading  ronn,  library, 
parlor  for  games  and  social  Intercourae,  b<ml- 
Ing  alleys,  gymnasium,  and  bath  rooms. 
From  these  the  association  recdved  an  Income 
of  nearly  |3,000,  and,  besides  that  received 
contributions  amounting  to  (600,  which  made 
a  surplus  of  about  f 200  ovra-  Its  disburaements. 
The  reading  room  of  the  association  alone 
was  free.  All  the  other  parts  of  tiie  bnfldlng 
were  open  to  the  public  at  a  fixed  price,  and 
the  auditorium  was  occasionally  rented  on 
tettns  satisfactory  to  the  trustees.  The  tex 
In  Oiat  case  was  sustained  on  the  ground  that 
these  buildings  were  not  used  exclusively  for 
charitable  purposes.  With  slight  exceptions, 
those  who  used  than  were  not  the  subjects  of 
charity,  but  purchased  the  right  to  use  them 
at  a  price  deemed  adequate.  U  N.  J.  Law, 
420-122,  89  Ati.  655.  In  the  present  case  Uie 
building  la  adapted  to  the  association's  char- 
itable work  and  uses,  and  contains  dormlto- 
ties,  bath  rooms,  fumlgator  or  dlslnfector. 


kitchen,  dining  room,  and  othw  In^rovements, 
Including  a  large  meeting  room  for  rellgloBS 
aervices.  It  Is  well  known  that  In  orphan 
asylums,  ho^tals,  and  homes  for  the  aged 
and  Infirm  In  this  stat^  compensation,  not  as 
an  equivalent  tor  the  aervices  rendmd.  Is 
made  by  some  of  the  and  benrtd- 

ariea.  But  that  tect  does  not  detract  from 
the  charitable  quality  of  tiiese  Institutions, 
the  proceeds  being  applied  to  tiie  same  diarita- 
ble  pniposes. 

The  other  ground  on  whldi  the  legality  of 
this  assessment  Is  sought  to  be  Justified  Is  the 
payment  of  salaries  to  the  superintendent  and 
his  asBlstant  The  proof  Is  that  than  paraons 
give  ttieir  whole  time  and  swvlces  to  the  man- 
agement ot  the  InsUtotion,  and  compenaatioa 
to  than,  like  servante*  wages,  are  expenses 
Inddent  to  the  oucution  of  the  charltaUs 
purpose  for  whldi  the  Institnticm  was  estab- 
lished and  Is  CfHidueted.  It  also  appears  that 
In  the  mortgage  made  by  the  mlsrion  to  the 
Paterson  Bafe-D^otit  ft  lYnst  Oompany  tbe 
mortgagor  covenanted  not  to  apply  for  any 
deduction,  by  reasmi  of  any  mutgage,  from 
the  taxable  value  of  the  lands.  That  cove* 
nant  does  not  make  tiie  institution  any  the 
less  a  charitaUe  assodatlon.  It  Is  8lnq»ly 
nugatory  with  respect  to  taxation,  from  vrhhdi 
the  assodation,  by  statute,  was  enmpt  Tbe 
effect  of  such  a  covGuant  In  a  mor^ge  an 
property  exempt  from  taxation  Is  considered 
In  Angle  v.  Lants,  58  N.  J.  Iaw,  578»  22  AtL 
4&.  An  assodatiw  established  and  snatalued 
1^  voluntary  contribntims  fmn  tiie  chsriCa- 
ble,  whose  object  Is  to  afford  fbod,  lodging, 
and  dothing  to  the  needy,  requiring  woA  In 
itid  of  the  diarlty  fnxn  those  who  sre  able  to 
work,  discooragliv  Idleness  and  hogging  tnm 
door  to  door,  with  r^glous  services  tor  thoae 
who  choose  to  attend.  Is  pre-emlnaitl7  a  char- 
ity, and  as  such  Is  exempt  from  taxation,  with- 
in the  purview  of  the  statute,  up(Ht  the  sound- 
est prindples  ot  public  poUcr.  Tbe  aaseas- 
ment  should  be  set  aside,  with  costs, 

(M  H-     I*  US> 
In  ce  BBIB  R.  CO. 
(Snpreme  Court  of  New  Jersey.  Nov.  13, 1899.) 

TAXATION'-RAILROAD  PROPBRTY— GRAIN 
ELEVATORS. 
Under  Act  April  10.  18S4  (P.  L.  18S4,  o. 
142),  re-enacted  by  the  act  of  1888  (F.  L.  ISSS. 
p.  26»,  SS  1.  2),  proTiding  that  aXl  the  pn»»ertj 
of  any  railroad  company  not  used  for  railroad 
pnrpoaes  ehall  be  assessed  and  taxed  in  the 
same  manner  as  tbe  taxable  property  of  other 
owners  tn  the  same  municipal  district,  and  that 
all  property  of  any  railroad  company  used  for 
railroad  purposes  shall  be  assessed  by  the  state 
board  of  assessors,  an  elevator  boilt  owned,  and 
operated  by  private  parties  on  ground  leased 
from  a  railroad  company  U  not  taxable  as  prop- 
erty used  for  railroad  purposes,  though  the  rail- 
road company  had  tracks  running  to  tbe  elerator. 
and  stipulated  in  tbe  lease  that  the  rigbt  tc 
baudlo  grain  delivered  to  the  elevator  from  other 
sources  should  not  interfere  with  the  handling 
of  grain  delivered  bjr  the  railway  company,  but 
aaoa  property  la  •ohjef't  to  taxstioo  br  the  local 
autboriuei  under  the  general  law  wgwatiag  tax 
atloa. 


Digitized  by  Google 


N.J.)  IN  BE  EBIB  B.  GO.  97T 


Original  application  the  EMe  Ballxoad 
Company  against  the  mayor  and  aldermen  of 
Jersey  CSty  and  \he  state  board  of  assesswa, 
to  determine  the  character  of  certain  real  es- 
tate for  purposes  of  taxation.  Decree  that 
the  property  was  liable  to  taxation  by  the 
local  anthorltiea,  and  that  so  much  of  the 
taxes  as  were  assessed  against  it  by  the  state 
board  of  assessors  for  two  years  preceding  Hie 
date  of  the  application  be  canceled. 

This  iB  a  controrersy  over  the  taxation  of 
certain  property  In  Jersey  Olty.  The  proper- 
ty in  question  ctmslsts  of  elevator  pier  No.  1 
and  an  elevator  building  thereon,  extending 
Into  tide  water  at  Harslmus'  Cove,  on  the 
Hudson  river,  and  situate  adjacent  to  the 
terminus  of  the  Brie  Railroad  at  Paronla  Fer- 
r7.  on  the  Hudson.  The  property  was  assess- 
ed by  the  state  board  of  assessors,  under  the 
act  for  the  taxation  of  railroad  and  canal 
property,  annually  for  the  years  1884  to  1897. 
In<duslve.  The  pier  was  assessed  by  the 
board  at  a  valuation  of  ^960  until  1888. 
After  1888  the  assessment  upon  the  pier  was 
upon  a  valuation  of  ^,100.  The  elevator 
building  was  assessed  on  a  valuation  of  (600,- 

000  throughout  The  tax  laid  by  the  state 
board  upon  this  assessment  was  one-half  of 

1  per  cent  for  state  purposea  and  1-  per  cent, 
for  local  purposes.  During  the  same  i>eriod 
the  same  property  was  aasessed  from  year  to 
year  by  Jersey  CII7  for  local  taxes.  These 
taxes,  being  unpaid,  were  adjusted  by  the 
Martin  act  commissioners  by  a  report  confirm- 
ed July  9,  1888,  for  unpaid  taxes  amounting 
to  $282,837.41,  and  Interest  ¥62,970.12;  mak- 
ing a  total  of  $346,807.63.  The  Brie  Railroad 
Company  and  its  predecessors  In  title  paid  to 
the  state  the  taxes  assessed  by  the  state 
board.  No  part  of  the  taxes  assessed  by  Jer- 
sey City  has  been  paid.  In  compliance  with 
the  statute  (3  Gen.  St.  p.  3832,  par.  238),  an 
order  was  made  that  three  Justices  of  the 
supreme  court  should  constitute  a  court  to  de- 
termine In  a  summary  manner  the  character 
of  said  property,  and  whether  used  for  rail- 
road or  canal  purposes,  and  by  which  assess- 
ors the  same  has  been  lawfully  assessed.  The 
application  was  made  by  the  Brie  Railroad 
Company,  and  the  mayor  and  aldermen  of 
Jmey  City  and  the  state  board  of  assessors 
were  made  parties. 

Argued  June  term,  1889,  before  DBPDB, 
LUDLOW,  and  OUMMBRB.  JJ. 

Yredenbnrgh  &  Oarretson,  for  Erie  B.  Oo. 
Samuel  U.  Qkj,  Atty.  Qen.,  for  the  State. 
Allan  L.  McDennott  and  John  W.  Queen,  for 
Jers^  Oty. 

DBPUB,  J.  (after  stating  ttae  facta).  The 
premises  In  qn^tlon  are  owned  In  fee  by  the 
Long  Dock  Company.  They  were  leased  by 
the  Long  Dock  Company  to  ttae  New  York  ft 
Brie  Railway  Company,  to  whose  rights  the 
New  Tork,  Lake  Erie  ft  Western  Railroad 
Con^pany  racoeeded.  Arttdes  of  agreement 
were  made  and  executed  Febnury  13^  1879, 
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between  the  New  Tork.  Lake  Brie  ft  Weston 
Railroad  Company,  party  of  the  first  part  the 
Long  Dock  Company,  party  of  the  second  part 
and  Jesse  Hoyt,  party  of  the  third  part  It 
was  therein  recited  that  tbe  business  of  the 
party  of  the  first  part  required  the  convenience 
and  nse  of  a  grain  elevator  at  Jersey  City  up- 
on the  premises,  and  that  the  party  of  the 
third  part  prcH?ofled  to  erect  maintain,  and 
operate  thereon  a  grain  elevator,  of  which 
the  party  of  the  first  part  should  have  the  use 
In  tbe  manner  and  upon  tbc  terms  therein  pro- 
vided. The  operative  words  in  this  agreement 
are  words  of  demise.  By  the  first  subdivision. 
In  consldemtlOD  of  the  expenses  Incurred  or  to 
be  Incurred  by  Hoyt  In  and  about  tbe  erection 
and  completion  of  such  elevator,  and  of  the 
rent  therein  reserved,  and  of  the  covenants 
of  the  said  Hoyt  therein  contained,  tbe  said 
party  of  the  first  part  (that  Is,  tbe  railroad 
company)  "does  hereby  let  and  lease  unto  the 
said  party  of  tbe  thh-d  part"  (that  Is,  Hoyt). 
"his  executors,  administrators  and  asslgna,  etc., 
all  the  lands  and  lands  tmder  water"  (with  a 
definite  description  by  metes  and  bounds),  "to- 
gether with  the  entire  White  Star  pier  as  at 
present  located."  By  the  fifth  snbdlvlslon, 
after  reciting  that  the  premises  therein  de- 
mised were  owned  In  fee  by  the  Long  Dock 
Company,  and  by  It  theretofore  leased  nnto  the 
railroad  company,  and  that  this  "lease  and 
contract"  were  entered  Into  at  tbe  request  of 
the  Long  Dock  Company,  as  well  as  upon  Its 
agreement  to  guaranty  the  performance  by 
the  railroad  company  of  all  Its  covenants  there- 
in, tbe  said  party  of  the  second  part  (that  Is, 
the  Long,  Dock  Company),  in  consideration  of 
the  premises,  "hereby  confirms  the  demise 
aforesaid  by  the  said  party  of  tbe  first  part 
to  said  par^  of  the  third  part,  and  covenants 
and  agrees  to  and  with  the  said  party  of  the 
third  part  that  the  said  party  of  the  third 
part"  (that  Is,  Hoyt)  "shall  and  may  have,  nse, 
and  occupy  and  enjoy  the  said  demised  prem- 
ises In  tbe  manner  and  subject  to  tbe  condi- 
tions herein  provided,  and  that  said  party  of 
the  first  part  hereto  shall  and  wlU  fully,  faith- 
fully, and  in.  all  respects  carry  out  and  per- 
form the  terms,  covenants,  and  agreements 
herein  contained  by  It  the  said  party  of  the 
first  part  to  be  performed,  observed,  and 
kept"  The  tenure  of  the  party  of  the  third 
part  (that  is,  Hoyt)  Is  defined  In  these  words: 
"To  have  end  to  hold  the  said  lands  and  wa- 
ter rights  as  aforesaid  for  the  term  hereof 
nnto  the  said  party  ot  the  third  part  his  ex- 
ecutors, administrators,  and  assigns,  for  the 
nse  and  purposes  in  this  contract  specified,  and 
for  no  other  purpose  whatsoever,  yielding  and 
paying  an  annua]  rent  therefor  to  tbe  party 
of  the  first  part  and  Its  successors."  The  de- 
mise to  Hoyt  was  for  a  term  commencing  at 
the  date  of  the  agreement,  and  to  ctmtlnue 
until  the  expiation  of  10  years  from  the  cun- 
pletlon  of  the  elevator  and  Its  readiness  to  ele- 
vate grain  from  the  railroad  of  the  party 
of  the  first  part  nnless  sooner  determined  as 
therein  iwovlded;  and  It  was  s^nlated  that 
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at  the  ezplratloD  of  the  said  term  of  10  rears. 
If  flie  nxitract  shonld  ao  long  continue,  the 
railroad  company  wonld  purchase  the  eleTatnr 
erections  and  works  on  the  demised  premises 
at  the  Intrinsic  valne  tbereot,  not  exceeding 
the  aetnal  cost  thereof.  By  a  snbseqnent 
agreement  between  the  parties  concerned,  the 
term  was  extended,  and  It  was  agreed  that 
the  lease  sOionld  contlnne  nntU  the  porchase 
price  of  the  etevator  erections  and  work  oa  the 
demised  premises  In  adapting  it  to  the  bn^- 
nesa  of  the  devator  was  paid.— practically 
Lndeflnltely.  In  tUs  agreement  Hoyt  cove- 
nanted that  be  would,  on  or  before  the  Ist 
day  of  April,  1879,  begin  to  build  on  said 
premises,  and  would  conatmct  and  ounplete 
as  socm  as  inactlcable  thereafter,  a  grain  ele- 
vator of  a  storage  capaclQr  of  not  less  than 
1,000,000  bushels  of  grain,  to  be  provided 
with  an  modem  Improvements  and  tecUltles 
for  proper  and  speedy  unloading  of  can  and 
delivery  of  grain  to  cars,  carts,  boats,  and  ves- 
sels at  and  from  said  elevator.  Hoyt  also 
covenanted  to  construct  a  pier,  upon  which 
the  said  elevator  should  be  erected,  from  the 
White  Star  pier  to  the  wester^  line  of  tiie 
prenUses  therein  demised,  and  that  the  ele- 
vator should  be  constructed  upon  plans  and 
Rpeclflcatlons  which  should  be  subject  to  the 
Inspection  and  approval  of  the  raQroad  com- 
pany, the  cost  whereof  to  be  reckoned  as  part 
of  the  costs  of  construction.  He  also  cove* 
nanted  that  he  would,  at  his  own  cost  and  ex- 
pense, keep  the  elevator,  Its  fixtures,  ma- 
chinery, and  appurtenances,  and  the  docks 
and  wharves  upon  said  demised  premises,  in 
good  working  order,  repair,  and  condition,  and 
do  sudi  dredging  as  might  be  necessary  for 
the  convenient  berthing  of  vessels  to  and 
alongside  the  delator  and  pier  during  the 
term  of  the  lease.  Ths  agreement  contained 
speclflcatlotts  tor  the  manner  In  wblch  the 
work  was  to  be  done,  how  supervised,  for  the 
mode  of  ascertaining  the  cost  of  construction 
or  woA,  and  for  arbitration  between  the  par- 
ties, If  any  dispute  as  to  cost  should  aris^ 
when  the  raQroad  company  might  elect  to 
become  the  purchaser  of  tte  elevator,  erec- 
tions, and  work  done  by  Hoyt  upon  the  prem* 
ises.  Hoyt  further  covenanted  and  agreed  to 
pay  annually  a  rent  at  the  rate  of  7  per  cent 
on  the  appraised  value  of  the  demised  prem- 
ises tat  their  then  present  condltltm,  together 
with  7  per  cent  m  the  cost  of  an  the  dredg- 
ing and  work  required  to  be  done  by  the  rail- 
road company  upon  the  premises,  and  to  pay 
an  water  renta,  harbw  dues,  taxes,  and  as- 
sessments of  every  kind  and  nature,  from  time 
to  time,  which  should  be  lawfnUy  levied,  as- 
sessed, or  Imposed  upon  the  premises  there- 
fay  draalsed,  or  upim  tbe  elevator  erectl<Hi8  m 
Improvements  to  be  orected  th«con,  or  in  any 
wise  affecting  such  demised  premises  or  tbe 
levator  erectlcois  or  Improvements  tiiereon,  or 
any  part  thereof.  Hoyt  also  covenanted  Out 
he  would  receive  at  the  elevator,  and  unload 
at  bis  own  expense,  all  gratai  brought  thereto 
la  the  can  of  the  rannnd  conq^any  for  ele- 


vation, storage,  weighing,  tranafenAnc;  Vkrw- 
hig  and  screening,  or  delivery,  and  would  Witt 
aU  reasonable  dispatch  unload,  devate,  weigh, 
store,  transfer,  blow,  screen,  and  deliver  Oie 
same  at  the  elevator  from  time  to  time  as  the 
business  of  the  railroad  cmnpany  might  re- 
quire. FoK  tbme  Bervlces  the  railroad  compa^ 
ny  was  required  to  pay  Hoyt  at  the  mte  of 
ik  cents  a  buahel  on  every  bnahel  <tf  grain 
ddlvered  by  it  to  the  elevator  as  an  agreed 
charge  for  receiving  and  unloading  the  can, 
elevating  and  welghhig  the  grain  contaJned 
therein.  Including  atnnge  on  the  same.  If  re- 
quired, not  exceedhig  10  days,  and  the  eoa- 
tomary  delivery  to  vessels  and  lighters,  flir 
which  ddiv«y  Hoyt  might  diarge  and  col- 
lect from  the  ownen  or  consignees  of  Uie 
grain  or  the  vessels,  for  elevating,  weighing, 
and  storage  not  exceeding  10  days,  such  ehai^ 
ges  aa  should  be  fixed  the  railroad  com- 
pany, and  apply  the  same  on  accobat  of  tlw 
1^4  cents  a  bushd  to  be  paid  by  the  railroad 
company,  and  pay  aver  to  It  the  auiplus;  if 
any. .  The  railroad  company  agreed  to  (dear 
away  obstmctlona  and  dredge  out  two  baaine 
on  ^ther  side  of  the  pier  for  the  convenient 
deUvery  of  grain  from  tibe  devator  Into  t)oats 
and  vessels,  and  to  do  an  dredghig  necessary 
for  the  proration  and  construction  of  the 
foundation  of  the  elevator  and  o^er  structures 
to  be  erected  by  Hoyt  It  also  agreed  that  it 
would  If^  and  maintain,  ete.,  aU  necessary 
tracks  and  the  awltdies,  sidings,  and  the  "con- 
nections for  the  same  to,  tibrou^  and  around 
the  elevator  and  upon  the  wharves  or  piers, 
and  would  connect  the  same  with  the  railroad, 
and  Bwttch  and  move  Its  cftn  in  and  upcm.  the 
demised  jsemises  for  the  convenioit  unloading 
and  Ovation  of  the  grain  deUvered  by  It  to 
the  levator;  that  It  would  deliver  in  can 
at  the  elevator  aU  grain  comhig  over  Its  rail- 
road the  tininarthig  gi  whlch  It  might  CCHltn^ 
whethor  for  export,  or  fOr  storage,  or  ttam- 
fer,  car  delivery  at  or  from  the  elevator.  Tbe 
agreement  further  provided  that  Hoyt  should 
have  the  right  to  receive  In  the  elevator,  on 
storage  or  for  transfa:,  for  other  prastms.  grain 
brought  thereto  In  boats  or  vessels,  and  should 
be  entitled  in  his  own  rlidit  to  the  elevatbig 
and  othtx  charges  thercfA:  provided,  that 
such  receipt  did  not  Interfere  with  tbe  hand- 
ling and  storage  of  grain  arriving  by  the  rail- 
way of  the  party  of  tbe  first  part,  and  that  he 
should  be  respmslble  to  the  raUroad  company, 
or  to  whom  it  might  conemi,  for  aU  grain 
In  cars  ddlvoed  by  the  ralboad  company  at 
the  elevator  from  the  time  of  su<di  dellvoy. 
The  agreement  contained  the  further  provi- 
sion that  H(^  should  carry  m  the  boslneas  at 
his  own  risk  and  expense.  The  agreement 
provided  that  the  railroad  company  might  be- 
come tbe  owner  of  the  elevator  upon  the  pay- 
ment of  the  pnrcliase  price  of  the  elevator, 
erections,  and  hu^vnnents,  and  that  there- 
upon the  railroad  company  should  become  the 
absolute  and  exduidve  owner  of  tiie  aun^ 
free  and  dear  tmn  all  llois  and  Ineumbrancea 
of  every  khid;  and  Otat  Hoyt  or  his  legal  rep- 
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resentatlvea  woald  make  such  formal  transfer 
and  coDveyauceB  of  the  ^Tator*  erecUona,  and 
tmproTements  to  tbe  railroad  company  as 

might  be  required. 

The  tripartite  agreemmt  contalzia  technical 
words  of  demise,— a  fixed  term,— rent  reaerr- 
ed  to  be  iMdd  by  the  lessee,  and  coTenants  on 
his  part  to  repair  and  keep  In  repair,  and  to 
pay  all  taxes  and  assessments.  These  are  the 
componeztt  parts  of  a  lease,  wfitch,  in  legal 
effect,  opemte  to  vest  an  actual  leasehold  es- 
tate. The  elevator  and  Improvements  erected 
by  Hoyt  on  the  premises  were  beyond  dispute 
tbe  property  of  HoyL  Tbe  elevator  was  com- 
pleted and  ready  for  use  on  July  1,  1880.  In 
December,  1886,  the  Erie  Elevator  Oompany, 
a  corporation  of  the  slate  of  New  Toi^  pur* 
chased  Hoyt's  estate  and  interest  in  the  prem- 
ises from  his  executors.  By  an  agreement  be- 
tween the  New  Tork,  Lake  Brie  &  Western 
Railroad  Company  and  the  Erie  Elevator 
Company,  made  and  executed  December  20, 
18S6,  the  purchase  by  the  elevator  company 
from  the  executors  of  Hoyt  was  ratified  and 
confirmed,  and  it  was  agreed  that  the  eleviltor 
comiwny  should  bold  the  premises  during  the 
unexpired  term  of  said  Hoyt  under  tbe  orig- 
inal agreement  and  from  and  after  the  ex- 
piration of  said  Hoyt's  lease  until  the  pur- 
chase price  of  the  elevator  and  erections  and 
wortc  on  the  demised  premises  was  paid.  By 
that  agreement  it  was  stipulated  that  the  ele- 
vator property,  consisting  of  tbe  elevator 
building,  two  adjacent  buildings,  the  boiler 
rooms,  and  attachments  used  for  coal  and 
storage,  were  completed  July  1,  1880,  and  that 
the  term  created  by  the  original  lease  began 
ou  that  day;  and  also  that  the  value  of  the 
premises  demised  to  Hoyt  at  the  date  of  "the 
original  lease,  and  tbe  cost  of  all  dredging  and 
work  done  by  tbe  railroad  company,  aggregat- 
ed $2iS0,000,  on  which  sum  7  per  cent  was  to 
he  paid  as  port  of  the  "rent  reserved."  The 
t-ontract  contains  covenants  between  the  rail- 
road company  and  Hoyt  with  respect  to  the 
manner  In  which  the  business  should  be  con- 
ducted between  the  parties.  An  Inspection  of 
these  clauses  will  disclose  the  fact  that  they 
are  agreements  between  Hoyt  carrying  on  a 
business  for  bis  own  benefit,  and  the  railroad 
company,  contracting  with  bim  In  respect  of 
tbe  business  to  be  carried  on  by  htm  for  tbe 
railroad  company..  Until  tbe  railroad  com- 
pany rttould  become  the  owner  of  the  elevator 
and  Improvements  erected  1^  Uo^t  by  pur- 
ctaaae.  the  company  bad  no  control  over  the 
premises  demised  except  such  as  Inured  to  it 
by  force  of  tbe  mutual  covenants  and  agree- 
ments contained  in  the  lease.  The  covenant 
that  the  railroad  cmnpany  should  lay*  tracks 
for  use  in  connection  with  the  butiness  of  the 
elevator  did  not  deprive  the  tripartite  agree- 
ment of  its  legal  effect  as  a  lease,  or  take  from 
tbe  leme  his  leasehold  estete.  The  metboda 
by  wbldi  elevatora,  which  are  distlncttvely  pri- 
vate property,  are  operated,  ore  by  connec- 
tions with  adjacent  railroads  by  means  of 
tmckM  running  Into  such  elevators.  TnOa 


laid  to  elevators,  coal  chutes,  dodca,  quarries, 
etc,  under  such  circumstances  remain  tbe 
inoperly  of  tbe  railroad  company,  but  do  not 
convert  private  ownership  in  lands  into  raU* 
road  property.  In  this  Instance  the  tracks 
were  laid  under  a  covenant  in  tbe  agreement, 
and  became  part  of  the  premises  demised,  as 
In  case  of  a  demise  of  lands  and  a  covenant 
by  the  landlord  to  erect  houses  or  buildings 
thereon.  The  agreement  also  contained  a  stip- 
ulation that  the  railroad  company  might  lay  a 
track  or  tracks  upon  the  demised  premises, 
and  from  time  to  time  provide  such  other  facil- 
ities as  should  be  convenient  or  necessary  for' 
the  accommodation  of  Its  general  business  oth- 
er than  grain,  and  might  use  the  same.  It 
appeara  In  tbe  case  that  only  two  trades  were 
laid  upon  the  demised  premises,  which  were 
constructed  for  Gie  accommodation  and  use 
of  the  elevator  company.  The  location  of  these 
tracks  will  be  stated  presently.  There  was 
also  a  wharf  on  the  water  way  near  tbe  east- 
erly end  of  the  elevator.  It  appears  that 
freight  consisting  of  lumber,  stone,  pig  Iron, 
and  Ice  was  received  on  this  wbarf,  and 
freighted  over  the  railroad  through  tbe  ele- 
vator. The  proof  la  that  only  a  small  propor- 
tion of  this  sort  of  trafllc  was  bandied  In  this 
way.  The  privilege  of  using  the  tracks  and 
facilities  for  this  purpose  was  upon  coodltlMis 
which  will  presently  be  stated. 

The  elevator  buildings  were  located  at  the 
westerly  end  of  the  pier.  They  occupied  the 
entire  width  of  the  pier  at  that  extremity. 
Tbe  elevator  was  constructed  so  that  two 
tracks  of  railroad  were  run  through  tbe  mid- 
dle of  It  extending  out  to  tbe  easterly  end  of 
the  pier.  The  testimony  Is  that  when  cars 
loaded  with  grain  arrive,  after  the  grain  is  In- 
spected and  graded  by  representatives  of  the 
New  Tork  Produce  Exchange,  the  cars  are 
run  into  the  elevator  through  open  doors.  Tbe 
groin  Is  then  taken  out  of  tbe  cars,  placed  In 
bins  according  to  grade  by  the  employes  of 
the  elevator  company,  then  re-elevated,  weigh- 
ed, and  run  through  spouts  Into  canal  boats 
belonging  to  a  lighterage  company,  another 
corporation,  for  transportation  In  conformity 
with  the  orders  of  the  ctmslgnee.  Other 
tracks  of  the  railroad  company  approach  tbe 
elevator  at  tbe  westerly  end,  but  none  extend 
to  It  or  upon  tbe  pier,  except  the  two  tracks 
mentioned,  which  were  designed  for  the  de- 
livery of  grain  to  tbe  elevator.  The  open  wa- 
ter way  on  each  side  of  the  pier  is  used  for 
the  berthing  of  boats,  either  loaded  or  waiting 
to  load,  for  tbe  transshipment  of  the  grain 
after  It  has  left  the  elevator.  Tbe  two  tracks 
which  pass  into  and  through  tbe  elevator  are 
the  tracks  referred  to  in  that  port  of  the  trip- 
artite agreement  which  confers  on  tbe  rail- 
road company  tbe  privilege  of  nedng  tracks 
and  facilities  for  Its  general  business  other 
than  grain.  But  It  will  be  observed  that  such 
use  was  subject  to  a  proviso  that  It  should 
not  ol>stmet  or  interfere  with  the  bualnesa  of 
the  elevator,  and  with  the  further  limitation 
that  tiko  railroad  company  should  not  handle 
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any  freight  on  the  pier  which  would  Increase 
the  risk  of  fire,  and  should  also  share  In  the 
expenses  Incnrred  by  the  elevator  company  In 
maintaining  the  piers  and  slips  In  the  ratio  the 
number  of  cars  of  local  freight  other  than 
grain  discharged  upon  the  pier  by  It  bears  to 
the  whole  number  of  cars  of  grain  brought  to 
the  elevator  and  of  the  carfi  of  other  freight 
"brought  to  ocean  vessels  carrying  grain  from 
such  elevator.  The  testimony  Is  that  the  pier 
Is  controlled  in  this  respect  by  the  elevator 
company  to  the  extent  that,  when  grain  ar- 
riving on  the  railroad  comes  In  In  such  guan> 
titles  that  the  placing  of  cars  east  of  the  ele- 
vator would  interfere  with  the  prompt  unload- 
ing and  handling  of  grain,  they  are  not  allow- 
ed there  until  such  times  as  the  rush  of  grain 
Is  over.  It  will  also  be  observed  tbat  the  cov- 
enant above  referred  to  provides  for  a  compen- 
sation to  the  elevator  company  for  the  use  of 
the  ^er.  The  nse  of  the  pier  and  tracks 
thereon  by  the  railroad  company  for  Its  gen- 
eral business  Is  by  license,— permission  of  the 
elevator  company,  and  for  payment  to  be 
made  therefor.  Such  use  of  the  premises  by 
the  railroad  company  does  not  Impair  the 
leasehold  estate  of  the  elevator  company  tbere- 
in.  On  the  contrary,  such  use  Is  under  terms 
In  siAordlnation  to  the  rights  of  the  elevator 
company  as  the  tenant  of  the  premises.  The 
-contract  provides  that  the  railroad  company 
shall  deliver  the  grain  at  the  elevator,  and 
that  Hoyt  shall  receive  It  at  the  elevator,  and 
unload  it  at  his  own  expense.  When  cars  load- 
«d  with  grain  reach  the  elevator,  and  are 
opened,  and  the  grain  la  graded  by  the  em- 
ployes of  the  New  York  Produce  Exchange, 
It  is  delivered  into  the  exclusive  possession 
and  control  of  the  elevator  company.  The  cus- 
■tody  of  the  grain  by  the  railroad  company 
ends  when  It  is  delivered  at  the  elevator  to  the 
elevator  company.  From  that  time  until  the 
grain  Is  put  Into  boats  to  be  transported  to 
the  destination  ordered  by  the  consignee,  It 
remains  In  the  exclusive  custody  of  the  eleva- 
■tor  company.  The  contract  expressly  provides 
that  the  elevator  company  shall  ujtload  the 
■grain  at  Its  own  expense,  and  shall  assume  re- 
sponsibility therefor  durlug  the  iKWsessIon  of 
it  from  the  time  of  the  delivery  to  the  elevator 
until  delivery  from  the  elevator  to  the  lighters 
■or  vessels.  The  entire  expense  attending  the 
handling  and  custody  of  the  grain.  Including 
tlie  wages  of  employes  and  the  cost  and  ex- 
pense of  maintaining  the  elevator.  Its  fixtures, 
machinery,  and  appurtenances,  and  the  docks 
and  wharves,  In  good  working  order,  Is  asffom- 
■ed  by  the  elevator  company.  I^e  elevator 
and  buildings  are  insured  in  the  name  and  for 
-the  benefit  of  the  elevator  company.  The  cus- 
tody of  the  subject-matter  of  this  agreement 
Is  exclusively  In  the  elevator  company,  and 
the  work  done  therein  Is  done  by  that  com- 
-pnuy  at  Its  own  expense,  at  a  stipulated  price, 
to  be  paid  to  It  by  the  railroad  company.  In 
the  execution  of  its  contract  the  elevator  com- 
pany Is  not  operating  a  railroad,  or  exercising 
•«ny  of  the  franchises  of  the  railroad  com- 


pany. It  is  engaged  simply  In  performing  a 
contract  for  services  rendered  to  the  railroad 
company  In  executing  Its  contract  to  carry. 

The  state  board  of  assessors  taxed  the  pier, 
elevator,  and  the  structures  thereon  as  the 
property  of  the  nUIroad  company.  The  local 
authorities  of  Seraey  City  have  taxed  It  as 
property  other  than  railroad  property,  tn  vir- 
tue of  the  general  statute  regifiating  taxation. 
The  method  of  taxing  railroad  property  now  In 
force  b^an  with  the  act  of  April  10,  1881, 
which  was  re-enacted  in  1888,  with  some  mod- 
ifications, unimportant  In  the  consideration  of 
this  case.  P.  L.  1884,  p.  142;  P.  L.  1888,  p. 
269.  The  title  of  the  act  of  18S4,  retained  In 
the  act  of  1888,  Is  "An  act  for  the  taxation  of 
railroad  and  canal  property."  The  title  of 
these  acts  Is  significant.  It  expresses  tiie  leg- 
islative purpose  to  tax  the  property  of  railroad 
and  cansl  companies.  The  references  will  be 
to  the  act  of  ISSa  The  language  In  the  first 
and  second  sections  of  the  act.  In  defining  the 
property  to  be  assessed  and  taxed  In  virtue  of 
the  act,  la  "all  the  property  of  any  railroad  or 
canal  company."  The  description  In  section  1. 
In  exempting  property  from  taxation  other 
than  that  imposed  by  the  act,  applies  to  the 
property  made  subject  to  taxation  under  the 
act  These  two  sections  are  enacting  clauses 
In  this  legislation.  The  sections  following  are 
regulations  and  matters  of  detail  The  prop- 
erty on  which  taxation  Is  to  be  laid  In  vlrtu<> 
of  this  legislation  Is  the  property  of  railroad 
and  canal  companies.  The  property  at  these 
companies  not  used  for  railroad  or  canal  pur- 
poses IS  to  be  assessed  and  taxed  by  the  same 
assessors,  and  In  the  same  manner  and  at  the 
same  rate  as  the  taxable  property  of  other 
owners  in  the  same  municipal  division  or  tax- 
ing district.  All  other  property  of  such  com- 
panies—that is,  railroad  and  canal  companies- 
Is  required  to  be  assessed  and  taxed  under  the 
provisions  of  the  act.  It  Is  also  enacted  that 
the  tax  Imposed  by  this  act  shall  be  In  Iten  of 
all  other  taxation  upon  the  property  subject 
to  taxation  under  the  provisions  of  this  act 
The  scheme  of  taxation  established  by  this 
legislation  applies  exclusively  to  the  pnqierty 
of  railroad  and  canal  companies.  The  (dasslfl- 
cation  of  user  or  nonuser  for  railroad  or  canat 
purposes  relates  to  the  methods  of  taxhig  rail- 
road or  canal  property  as  against  snch  com- 
panies. It  has  no  relevancy  to  taxation  on 
property  owned  by  others  than  railroad  or 
canal  companies,  although  such  property  may 
be  used  In  connection  with  and  tor  the  con- 
venience of  such  companies  in  the  transaction 
of  their  buslnesa.  In  the  present  case  the  trans- 
portation of  the  grain  to  points  of  destination 
In  the  'Sew  York  Harbor  Is  done  by  the  Brie 
Grain  Lighterage  Company,  another  ccnpon- 
tion  of  the  state  of  New  York.  Oompenaatioo 
for  fiuch  services  is  paid  by  the  railroad  com- 
pany as  Included  in  Its  charge  for  freight  It 
could  not  with  any  plaualbftlty,  be  contended 
that  the  boats  of  the  lighterage  company  were 
property  to  be  taxed  against  the  railroad  com- 
pany under  this  act,  although  these  boats  are 
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fllrectly  employed  In  cftRTtog  Wt  tbe  frelgbtr 
log  oontnctB  of  the  raUioad  ooiqpaiiy.  Sec- 
tion 14  of  the  act  provides  for  flie  collection  of 
taxes  assessed  by  the  state  board  by  execution, 
nnder  which,  by  section  15,  the  franchises,  real 
■estate,  rolling  stock,  and  property  of  tbe  com- 
pany m^ht  be  sold.  8  Gen.  St  p.  8320.  Un- 
der constltntlonal  princlpleB  It  Is  manifest  that 
the  private  pnqperty  of  other  perscns  could  not 
t>e  taken  for  the  payment  of  the  obligations  of 
such  companies,  althongh  assodatol  with  tbe 
railroad  company  In  tbe  transaction  of  busi- 
ness. Section  23  of  the  act  provides:  '^at 
If  any  railroad  or  canal  shall  be  owned  or  oper- 
ated under  a  franchise  by  any  Individual  or 
association  not  Incorporated,  the  term  *com- 
pany'  used  In  this  act  shall  apply  to  such  own- 
ers or  operators,  and  such  property  shall  be 
assessed  and  taxed  vaaAec  the  provisions  of  this 
act  In  the  same  manner  as  If  operated  by  a 
company.**  3  Gen.  St  p.  3832.  This  section 
applies  to  a  situation  unlike  that  presented 
In  this  case.  It  applies  to  cases  where  a  rail- 
road or  canal  shall  be  owned  or  operated  un- 
der a  franchise.  The  elevator  company.  In 
using  Its  property  In  renting  Its  contracts 
with  the  railroad  company.  Is  nqt  engaged  in 
•operating  a  railroad  under  a  franchise.  It  is 
a  corporation  that  does  not  possess  the  fran- 
chise of  operating  a  railroad.  The  construc- 
tion of  this  section  was  before  this  court  In  a 
recenticase,  and  It  was  held  that  the  franchise 
Inteided  by  this  section  was  a  franchise  to 
«wn  mr  operate  a  ndlroad  or  canal,  and  that  a 
railroad  not  the  pn^erty  of  a  railroad  com- 
pany, and  neither  owned  uor  operated  under  a 
ftandilse  by  an  Individual  or  an  unlncorporat- 
■ed  association,  Is  not  subject  to  taxation  by  the 
atate  board  of  assessors,  and  snch  a  tax  was  set 
aside.  Monmouth  Park  Ass'n  t.  State  Board 
«f  Assessors,  60  N.  3.  Law,  S72,  87  Aa  729. 
Not  Is  section  6  applicable  to  tUa  case.  That 
-section  provides:  "Tbat  If  th%  property  of  any 
railroad  or  canal  company  be  leased  to  or  opec- 
ated  by  any  other  corporation,  foreign  or  do> 
mestlc,  the  property  of  the  lessor,  or  company 
whose  property  Is  operated,  shaB  be  snt^ect  to 
-taxation  In  the  manner  herdubefore  directed, 
and  If  the  lessee  or  operatlDg  company  bring 
a  foreign  corporation,  be  the  owner  or  posr 
aessor  of  any  property  in  this  state  other  than 
that  whldi  it  derives  from  tbe  lessor  or  com- 
pany whose  property  is  operated,  it  shall  be 
assessed  hi  respect  of  sucb  property  hi  lite 
manner  as  any  domestic  railroad  or  canal  com- 
pany." 8  Gen.  St  p.  8326.  This  section  ttp> 
piles  to  cases  where  the  transaction  concerns 
tbe  operation  of  railroad  or  canal  property  un- 
■der  pretense  of  a  franchise  for  operating  a 
railroad  or  canaL  It  cAivlously  can  have  no 
Triation  to  the  use  of  property  in  private  own- 
■ership,  In  resfwct  to  which  there  Is  no  exercise 
•of  railroad  franchises.  The  entire  scheme  of 
taxation  nnder  the  title  of  this  statute,  as  well 
«a  In  Its  enacting  clauses,  concerns  the  taxa- 
tion of  railroad  and  canal  property,  for  the 
enforcement  of  which  the  franchises  and  prop- 
erty of  snch  companies  may  be  taken  under 


execution  In  satisfaction  of  the  taxation  Im- 
posed. Tbe  purpose  of  tbls  scheme  of  taxa- 
tion was  to  provide  a  special  mode  of  assess- 
ing railroad  and  canal  companies  for  property 
used  In  Qie  exercise  of  their  public  franchises. 
It  was  not  the  legislative  puipose  to  exempt 
property  In  private  ownership  from  the  lai^er 
measure  of  local  taxation.  In  Pennsylvania 
B.  Co.  V.  Jersey  City  the  prosecutor  was  as- 
sessed In  Jersey  dtj  for  local  taxes  on  a  grain 
elevator  which  had  been  erected  by  tbe  com- 
pany on  lands  conveyed  to  the  Cnlted  Ballroad 
&  Canal  Companies  by  tbe  state.  In  the  con- 
veyance It  waa  matle  lawful  for  the  grantees 
to  fill  up  and  Improve  ssid  property,  to  erect 
thereon  wharves,  piers,  canals,  slips,  store- 
houses, depots,  and  other  buildings,  and  Bhcq;»8, 
and  cars,  and  engine  houses,  and  ^ipendages, 
etc.,  with  the  proviso  that  such  part  of  said 
proper^  and  improvements  as  should  be  used 
for  other  than  railroad,  canal,  depot,  tmnsshlp- 
plug,  or  landing  purposes  (but  no  other  portions 
thereof)  should  be  subject  to  local  and  munici- 
pal taxation.  The  prosecutor  succeeded  to  the 
titie  of  the  TJiUted  Ballroad  &  Canal  Compa- 
nies, and  had  bidlt  on  tbe  land  an  elevatOT  for 
the  transshipment  of  grain.  The  elevator  was 
used  by  the  prosecutor  exclusively  for  Its  own 
business,  charging  a  small  sum  for  storage  If 
grain  was  retained  there  b^ond  10  days.  The 
court  held  that  tbe  fact  that  a  small  penalty 
was  added  to  tbe  freight  charges  to  Induce 
shlppen  to  remove  their  grain  within  a  rea- 
sonable time  did  not  withdraw  this  structure 
from  that  class  of  improvements  which  were 
necessary  tat  railroad  uses,  within  tiie  mean- 
ing of  that  term.  The  tax  was  set  aside  on 
the  ground  that  the  elevator  was  necessary 
and  Indispensable  to  tiie  prosecutor's  business, 
and  exempted  from  taxation  as  land  used  for 
railroad  purposes.  49  N.  J.  Law,  540,  9  AtL 
782;  Id.,  61  N.  J.  Law,  664,  20  Aa  6a  Deci- 
sions to  the  same  effect  are  found  In  the  courts 
of  other  states.  In  Detroit  Union  Ralboad 
Depot  &  Station  Ca  v.  City  of  Detroit  the  Union 
Depot  Company,  a  corporation  o^anlzed  nnder 
the  *'Unlon  D^t  Act**  erected  a  grain  ele- 
vator iqwn  its  proper^,  which  was  used  as  a 
grain  warehouse  In  connection  with  Its  general 
business  as  a  common  carrier.  It  was  held  by 
the  court  that  tiie  devator  was  a  necessai? 
part  of  the  company's  equipment  and  was 
not  liable  to  taxation  under  the  genml  act  of 
tbe  state.  88  Mich.  847,  BO  X.  W.  802.  In 
State  V.  Nashville,  C  A  St  L.  I^.  Co.  an  ele- 
vator was  built  by  the  railroad  company,  and 
used  by  it  to  receive  and  handle  freight  for 
transportatlMi  on  Its  railroad  from  or  to  points 
on  tbe  Tennessee  river.  The  elevator  was  lo- 
cated oa  tbe  baidE  of  the  river  for  the  purpose 
of  shipment  and  was  300  ^rds  from  the  com- 
pany's right  of  way.  The  court  hdd  aat  the 
elevator  was  exempt  from  general  taxation. 
86  Tenn.  488,  6  S.  W.  880.  In  the  cases  In  our 
own  courts  wherein  lands  were  exempted 
from  general  taxation  In  virtue  of  the  cbarten 
of  railroad  companies  or  under  general  laws, 
the  lands  were  owned  by  the  railroad  com- 
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pany,  and  used  by  Bucta  company  for  nllroad 
pnrpoaes.  Gardner  t.  State,  21  N.  J.  Law, 
557;  State  t.  Hancock,  36  N.  J.  Law.  547; 
United  New  Jeney  Ballroad  &  Canal  Ca  t. 
City  of  Jersey  City,  55  N.  J.  Law,  129.  26  AtL 
iWi  Morris  Canal  &  Banking  Co.  t.  Betta,  24 
X.  J.  Law.  555;  Same  t.  Lore,  S7  N.  J. 
Law,  60. 

Tbe  principle  which  controls  In  discriminat- 
ing between  taxable  and  nontaxable  property 
In  relation  to  ownership  or  use  Is  Illustrated  In 
other  caaea.  In  St.  Lonls  Go.  t.  St.  Paul  &  D. 
R.  Co.  (Mhu.)  48  N.  W.  334,  the  facta  were 
these:  The  railroad  company  owned  a  tract 
of  land  In  the  city  of  Duluth,  one-fonrtb  of 
which  was  unoccupied.  The  remainder  was  a 
coal  wharf  or  dock,  built  by  tbe  railroad  com- 
pany, but  used  and  occupied  by  another  cor- 
poration—the Northwestern  Fuel  Company— 
under  a  contract.  The  railroad  company  had 
run  Its  tracks  upon  this  dock.  Hie  contract 
between  tbe  railroad  company  and  the  fuel 
company  granted  to  the  latter  the  right  to  pos- 
sess, use,  and  occupy  the  wharf  and  dock  tor 
the  term  of  10  years  for  unloading  coal  from 
vessels  and  tbe  storage  of  the  same  thereon. 
For  which  right  the  fuel  company  was  to  pay 
8u  annual  rental  In  eQual  monthly  Install- 
ments. In  the  contract  there  was  a  provision 
with  respect  to  unloading  from  the  vessels  and 
placing  In  Its  cars  such  coal  as  other  parties 
than  the  fuel  company  might  want  to  ship 
over  the  railroad,  the  compensation  for  trans- 
terrhig  coal  being  fixed  at  a  certain  sum  per 
ton.  The  railroad  company  also  stipulated  to 
switch  to  and  from  Its  connections  In  the  city 
with  other  lines  of  railroad  such  cars  as  tbe 
fuel  company  might  wish  to  poUits  not  reach- 
ed by  Its  lines  of  road.  It  was  also  agreed' 
that  In  each  year  during  the  lease  the  fuel 
company  should  ship  not  less  than  50.000  tons 
of  coal  over  respcmdent's  lines  of  railroad  to 
three  specified  places.  It  was  argued  that 
tbe  dock  and  wha^f  leased  and  occupied  by 
the  fuel  company  was  a  necessary  and  con- 
venient appendage  or  adjunct  to  the  railroad, 
and  was  used  by  the  tenant  mostly  for  pur- 
poses connected  with  the  railroad,  and  there- 
fore It  was  not  liable  to  such  taxation,  but 
was  subject  to  that  provision  In  the  railroad 
company's  charter  which  provided  for  a  per- 
ceutege  upon  Its  gross  earnings  In  lieu  of 
other  taxation.  But  this  contention  was  dla- 
allowed  by  the  court,  and  It  was  held  that  the 
contract  between  the  railroad  company  and 
the  fuel  company  was  a  lease  of  the  premises 
to  the  foel  company  to  enable  It  to  carry  on  its 
business,  and  that  the  wharf  and  dock  were 
liable  to  taxation  under  the  general  law.  In 
Illinois  Gent.  R.  Co.  v.  People  It  was  decided 
that  an  elevator  of  the  Iliinola  Central  Rail- 
road Company,  built  upon  Its  right  of  way, 
leased  to  private  persons,  holding  as  agents 
of  tbe  company  under  an  agreement  to  pay  a 
compensation  for  Its  use,  was  not  exempt  un- 
der the  charter  of  tbe  company,  it  not  being 
used  exclusively  by  tbe  company  In  the  ex- 
ercise of  its  franchise.    119  lU.  137,  6  N.  E. 


46L  See,  alao,  GUkerson  v.  Brown,  dX  DL 
488. 

Tbe  principle  that  r^fulatea  tbe  taxation  of 
audi  propoty  Is  Illustrated  by  comparing  the 
two  dasaea  of  cases  above  dted.  Other  caaea 
lUuatratlTe  of  tbe  same  principle  will  be  found 
In  12  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  866. 
Btevatora,  coal  chutes,  and  wharves  erected 
on  i»ivate  property  at  tbe  expense  of  private 
owners  engaged  In  merchandising  or  shifting, 
to  which  switches  and  railroad  tracks  are  laid 
for  the  acc(Hnmodatlon  of  the  owners,  from 
vri^dh  the  railroad  company  derives  benefit  in 
freightage,  are  not  uncommon  hi  the  large 
cities.  They  are  regarded,  as  in  fact  they  are. 
private  property,  and  taxed  as  such.  The 
owners  of  such  property.  In  availing  them- 
selves of  railroad  faculties,  do  not  exercise 

,  any  of  the  franchises  of  a  railroad  company. 

I  They  simply  enjoy,  In  the  conduct  of  their 
own  business,  the  advantages  of  railroad  fa- 

I  cilltles  furnished  by  tbe  railroad  company. 

I  Regarding  the  covenants,  conditions,  and  stip- 
ulations in  the  agreement  between  the  raib^d 

I  company  and  Hoyt,  It  la  apparent  that.  If 

'  Hoyt  bad  owned  the  property,  or  leased  It 
from  private  owners,  and  transacted  upon  it 
the  business  contemplated  by  that  agreement, 
the  property  would  undeniably  have  been  prl- 

.  vate  property,  subject  to  taxation  under  the 
general  law.  That  he  derived  his  title  throngh 
tbe  railroad  company  does  not  change  tbe 
character  of  the  transaction.  We  thlnl^  tliat 
the  property,  consisting  of  the  elevator,  tbe 
pier,  and  the  structures  thereon.  Is  not  proper- 
ty such  as  Is  taxable  under  the  act  for  the 
taxation  of  railroad  and  canal  proporty.  and 
that  the  same  Is  liable  to  taxation  by  Jersey 

!  City  under  the  gaieral  law  regulating  tau- 

;  tlon. 

It  Is  Insisted  that  this  property,  being  lands 
under  water.  Is  so  situate  as  not  to  be  taxable 
by  Jersey  City.  The  Long  Dock  Company  and 
the  Erie  Railroad  Company  demised  the  prem- 
ises by  metes  and  bounds  as  landa  owned  by 
the  Ixmg  Dock  Company.  Hoyt  acc^ted  the 
lease,  and  has  Improved  and  occupied  the  prem- 
ises as  private  property.  The  state,  as  well  as 
Jersey  City,  has  taxed  it  as  property  liable  to 
taxation.  Under  these  circumstances  the  ques- 
tion of  the  taxability  of  this  ^xiperty  la  not 
involved  in  this  proceeding. 

The  act  under  which  this  proceeding  Is  had 
authorizes  the  court  to  determine  In  a  sum- 
mary manner  the  character  of  the  property, 
and  whether  used  for  railroad  or  canal  pur- 
poses, and  by  which  assessors  the  same  bas 
lawfully  been  assessed.  It  also  authorizes  the 
court  by  its  Judgment  to  direct  a  cancelation 
or  reductlcKi  of  either  assessment,  as  the  char- 
acter of  the  property  may  require,  and  to 
make  such  order  for  the  return  of  any  tax. 
or  any  portion  thereof,  that  may  have  l>een 
paid  to  the  state,  or  to  any  taxing  district  not 
entitled  thereto,  as  the  court  shall  deem  Jnst. 
3  Gen.  8L  p.  3332,  par.  239.  From  IS&i  to 
1897,  Inclusive,  the  premises  In  question  were 
assessed  by  the  state  lx>ard,  and  returned  to  tli«- 
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tnnsurer  of  the  state.  These  taxes  were  toI- 
nntarlly  paid  by  the  railroad  company,  and 
it  must  be  assumed  that  Jersey  CI^  annoally 
reeelred  Its  share  of  the  same.  Daring  the  pe- 
riod above  mentioned  the  premises  vere  as- 
sessed for  taxes  by  Jers^  City.  No  steps 
were  taken  for  the  collection  of  these  taxes, 
nor  were  any  steps  taken  to  have  the  assess- 
ment of  these  taxes  set  aside.  By  the  charter 
of  Jersey  City,  taxes  on  real  estate  renudn  a 
Uen  until  paid.  P.  L.  1871,  p.  lOM.  To  recaU 
from  the  state  the  taxes  In  qnestlon  for  the 
wh(te  period  would  be  unjnst  By  general 
acts  passed  March  25,  1863,  March  14,  1879, 
and  April  2,  1888,  taxes  assessed  on  real  es- 
tate were  made  a  Hen  tor  the  porlod  of  two 
ye^rs  from  the  time  tbey  were  assessed  and 
payable.  3  Gen.  St  p.  3352,  par.  825;  Id.  p. 
3353;  Id.  p.  3S58,  pars.  868,  371.  Whether 
the  act  of  1888,  amending  the  act  of  1879,  In 
connection  with  the  sun[>lement  of  May  6, 
1880,  affects  the  charter  of  Jersey  aty  with 
respect  to  the  Uen  on  real  estate  for  the  pay- 
ment of  taxes,  we  bare  not  considered.  In  de- 
termining wtiat  action  would  be  Just,  the  court 
Is  at  liberty  to  adopt  in  this  proceeding  the 
limitation  contained  in  the  statutes  referred 
to  as  the  legislative  expression  ct  public  pol- 
icy. This  application  was  made  to  the  court 
itoptember  2. 1898.  The  order  will  be  that  so 
much  of  the  taxes  as  were  assessed  against 
the  said  property  by  the  state  board  of  assess- 
ors for  the  two  years  preceding  the  date  of 
this  appUcatlon  shall  be  canceled.  Counsel 
will  be  heard  with  respect  to  the  form  and 
the  details  of  the  order.  No  costs  wUI  be  al- 
lowed. 


(M  N.  J.  L.  »4) 

STATE]  ex  rd.  SNEATH  t.  MAGBR 

(Supreme  Coort  of  New  Jersey.  Nor.  IS.  1889.) 

BPECIAI.  A(rr-COHSTITUTIONAI<  ULW-TITLS 
OF  ACT— TOWN  CLBRK. 

1.  The  act  entitled  "An  act  rejecting  tiie 
election  and  terms  of  office  of  the  clerk  and 
collector  or  receiver  of  taxes  in  certain  towns, 
boroughs  and  townships,"  approved  April  14, 
1891  (P.  L.  1891,  p.  417),  £■  unconstltDtional. 
It  is  special,  and  not  genmL  It  does  not  em- 
brsce  the  «itire  class  of  objects  to  which  the 
le^^tion  is  directed. 

2.  The  act  Is  unconatitotional,  also,  because 
tt  contravenes  paragraph  4,  fi  7,  art.  4,  of  the 
constitntion  of  this  state,  "that  every  law  shall 
embrace  but  one  object  and  that  shall  be  express- 
ed in  the  title."  The  title  is  deceptive,  in  that 
it  Imports  a  regulation  of  "certain  towns,  bor- 
oughs and  townships." 

3.  The  town  clerk  of  the  town  of  Onttenberg 
is  elected  for  only  one  year,  or  for  the  term  of 
office  of  the  councilmen,  in  whom  the  power  to 
appoint  such  clerk  Is  reposed,  in  accordance  with 
toe  proDirions  of  the  act,  "An  act  to  incorporate 
the  town  of  Gnttenberg."   P.  L.  1809,  p.  199. 

(Srliabus  by  the  Conrr.) 

Quo  warranto  by  tbe  state,  on  the  relation 
of  Charles  Sneath,  against  WUllam  J.  Mager. 
Demurrer  to  plea  orermled. 

Argued  June  term,  1890.  before  MAGIE,  C. 
J.,  and  VAN  STGKEL,  GARRISON,  and  LIP- 
PmCOTT.  JJ. 


Oorbln  &  Corbln.  for  reiator.  Randolph. 
Gcndlct  &  Black,  for  respondent 

UPPINCOTT,  J.  Tbe  Information  is  at  the 
relation  of  Charles  Sneatb.  who  dalnia  to  be 
entitled  to  the  office  of  town  clerk  of  the 
town  of  Gnttenberg.  Tbe  Informatltui  set  out 
that  the  power  to  elect  a  person  to  that  office 
is  Tested-  ip  the  town  council  by  rlrtue  of  an 
act  of  the  legislature  entitled  "An  act  to  In- 
corporate the  town  of  Gnttenberg,"  approved 
March  8,  1859;  end  that  by  Ibat  act  the  term 
of  office  was  fixed  for  one  year,  and  until  his 
successor  should  be  chosen;  and  that  by  an 
act  entitled  "An  act  respecting  the  election 
and  terms  of  office  of  the  clerk  and  col- 
lector or  recelrer  of  taxes  hi  certain  towns, 
boroughs  and  townships"  (April  14,  1891),  it 
was  provided  that  the  term  of  office  should  be 
eztmded  for  a  period  of  two  years,  and  untU 
a  successor  should  be  aKK>lnted  and  qualified; 
and  that  tbe  rdator  Is  a  voter  In  said  town, 
and  duly  qoallfled  to  hold  said  office,  and  was 
duly  elected  thereto  by  the  town  council  on 
the  21st  day  of  April,  1808,  gave  bond,  and  en- 
tered npou  the  duties  of  his  office,  and  Is  en- 
titled to  hold  and  nse  said  office  until  the  ex- 
plratlcm  of  the  said  two  years;  and  that  the 
respondent  has  entered  Into  and  holds  said 
office  withont  any  legal  warrant  The  re- 
spondent flied  a  iplea  to  the  Information,  m 
which  he  avers  that  on  the  21st  day  of  April. 
1808,  one  William  B.  S.  £ttatham  was  elected 
town  clerk;  that  in  the  resolution  of  appoint- 
ment bis  term  wu  flxed  at  two  years;  that  he 
held  and  nsed  tbe  office  nntil  April  IS,  1899. 
on  which  date  be  resigned,  and  the  relator 
was  at  that  time  elected  tor  tbe  unexpired 
term  of  said  StaOiam;  and  that  at  that  time 
he  entered  tqwn  the  duties  of  his  office.  The 
plea  further  avers  that  <m  the  10th  day  of 
May,  1899,  at  a  regular  meeting  of  the  town 
oonneil  which  had  been  elected  at  the  April 
election  In  said  town.  It  elected  and  appointed 
tbe  respondent  town  clerk  for  the  ensuing 
year,  In  accordance  with  the  act  of  1859,  and 
that  he  now  occupies  and  performs  tbe  du- 
ties of  said  office,  ss  be  has  the  right  to  do. 
To  this  plea  a  demurrer  has  been  filed.  Many 
of  the  averments  of  the  InfMmation  and  plea 
have  been  here  omitited.  Bbough  only  has 
been  stated  to  show  tbe  point  of  controversy. 

The  only  question  presented  by  tiiese  plead- 
ings Is  whether  the  town  council  can  legally 
appoint  a  town  clerk  for  a  term  of  more  than 
one  year.  If  he  can  be  appointed  for  two 
years,  then  the  relator,  being  elected  tot  tbe 
unexpired  term  of  Mr.  Statbam,  is  entitled  to 
hold  said  office  until  April  16,  1000,  and  the 
town  council  In  May,  1899.  had  no  power  to 
elect  the  respondeot  The  question,  there- 
fore, is  whether  tbe  office  of  town  derk  ha^ 
the  teim  of  one  or  two  years  afllzed  to  It  by 
law. 

By  tbe  third  secUon  of  the  act  entitled  "Ad 
act  to  Incorporate  tbe  town  of  Gnttenberg," 
approved  March  9,  1859  (P.  L.  1SS9,  p.  199). 
it  hi  provided  that  power  ihall  be  vested  In 
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fire  conncllmen.  who  shall  hold  "their  offices 
for  the  term  of  oae  year,  and  until  their  buc- 
ceasorB  shall  be  chosen."  Section  4  provides 
that  the  said  councUmen  may,  for  the  trans- 
ftctlon  of  the  business  of  the  town,  app<^t 
a  clerk  and  .treasurer,  "to  uold  their  offices 
respectlTely  during  the  term  of  office  of  the 
conncllmen  making  such  appointment"  It  la 
conceded  that,  If  these  provisions  of  the  town 
charter  have  iyq;(Ucation,  then  the  'election  of 
Mr.  Statham  was  only  for  the  coundlmanlc 
year,  and  that  when  he  resigned  the  relator 
could  only  be  elected  to  fill  so  much  of  such 
year  as  remained  unexpired,  and  eonaequent- 
ly  the  election  of  the  respondent  on  the  lOtb 
day  of  May  following  was  legal  In  every  re- 
spect, and  entitled  bim  to  hold  the  office  for 
one  year,  or  until  the  expiration  of  the  term 
of  office  of  the  councllmen  electing  him.  The 
election  of  the  relator  under  the  charter  of 
the  town  was  a  perfectly  legai  election,  but 
It  Is  contended  that  his  term  ended  with  the 
councllmen  who  elected  htm,  and  the  new 
councllmen  had  the  right  to  select  a  new 
clerk.  The  relator  relies  entirely  upon  the 
provisions  of  an  act  enUtied  "An  act  respect- 
ing the  election  and  terms  of  office  of  the 
clerk  and  collector  or  receiver  of  taxes  In  cer- 
tain towns,  boroughs  and  townships,"  approv- 
ed April  14,  1891  (P.  L.  1891,  p.  417).  The 
first  section  of  this  act  provides  "that  In  all 
towns  and  boroughs,  and  In  all  townships 
and  boroughs  having  a  population  of  ten  thou- 
sand according  to  the  last  census,  the  term 
of  office  of  the  clerk  and  collector  or  receiver 
of  taxes,  hereaftor  elected  or  aMwInted  there- 
in, shall  be  for  the  period  4tf  two  years,  and 
all  persons  who  shall  hereafter  be  elected  or 
am^olnted  to  said  ofBee  or  any  of  them  shall 
hold  office  for  two  years,  and  until  their  suc- 
cessors In  aOcB  shall  have  been  duly  elected 
or  appointed."  An  act  amendatory  of  this 
act  of  1891,  a^roTed  March  24.  18D2  (P.  L 
p.  268).  which  provides  "that  In  all  towns, 
boroughs,  and  In  all  townships  governed  by 
or  under  a  special  charter  the  term  of  the  of- 
fice of  the  clerk  and  of  the  collector  and  re- 
ceiver of  taxes  hereafter  appointed  therdn 
shall  be  for  the  period  of  two  years,"  was  by 
this  court  adjudged  unconstitutional,  so  far 
as  It  had  application  to  townships.  Goldberg 
V.  Dorland,  S6  N.  J.  Law,  864,  38  Ati.  680. 
The  act  ot  1881  has,  also,  upon  a  considera- 
tion of  the  provlsloiu  applicable  to  townships 
having  a  population  of  10,000  Inhabitants, 
been  decided  unconstitutional.  Canfldd  v. 
Darles,  ftl  N.  J.  Law,  26,  39  AtL  867.  In 
tills  latter  case  the  consideration  arose  over 
the  terms  of  a  derk  elected  by  the  township 
committee  of  the  township  of  Kearney,  dect- 
ed  under  the  act  of  1881,  and  where  the  char- 
ter of  the  township  of  Kearney  (P.  L.  1871, 
p.  1371)  provided  that  the  township  commit- 
tee had  the  power  to  appoint  a  clerk  who 
should  hold  office  for  one  year,  and  until 
another  was  aj^lnted  In  his  stead.  The  syl- 
labus In  this  case,  without  qualification,  states 
that  -the  act  of  April  14  (P.  L.  1881,  p.  417). 


wbi<±.  provides,  in  all  towu  and  bonraghs 
and  all  townships  having  a  ptvnIaUon  of  ten 
thousand  inhabitants  or  over,  according  to 
the  last  census,  the  term  of  office  of  the  clerk, 
collector,  and  receiver  of  taxes  should  be  for 
two  years.  Is  unconstitutional."  It  wfU  be 
noticed  that  the  consideration  of  the  statute 
In  this  was  not  with  reference  to  the  titie, 
but  to  the  text  tjt  the  act*  and  that  (mn 
such  consldraation  it  was  held  tliat  the  act 
did  not  emtvace  an  entire  class  of  objects, 
and  that  It  was  a  ^lecial  act.  It  would  ap> 
pear,  therefore,  that  this  decision  governs  in 
this  case.  There  appears  to  be  no  quallflca- 
Uon  In  the  decision  whldi  would  nve  any 
portion  of  the  statute.  But  the  relator  claims 
that  the  opinion  In  that  case  cannot  be  oon- 
eldered  as  an  authority  here,  because  It  only 
dealt  with  the  statute  so  tar  as  townships 
of  the  class  mentioned  are  concerned,  and  that 
the  provisions  of  the  act  relating  to  town- 
ships can  be  s^jegated  trom  the  act,  and 
that  part  relating  to  towns  and  boroughs 
stand  as  a  complete  and  severable  act  of  leg- 
IsbiUoa  But  this  contention  leaves  oat  of 
consideration  that,  with  the  objects  of  legis- 
lation invvlded  for  by  this  piece  of  legldatlon, 
(me  cannot  be  eliminated  from  the  act;  and 
the  residue  stand,  unless  tiie  belief  is  war^ 
ranted  that  the  legldatnre  would  have  passed 
the  statute  as  it  would  stand  after  the  ex- 
cision if  the  invalid  provision  had  been  made: 
and  In  the  auislderation  of  the  qnettiui 
whether  the  excision  can  be  made,  and  In  tiie 
constructibn  of  the  statute  to  ascertain  whetii- 
er  it  can  be  s^^egated.  it  Is  a  presnmptlon 
that  It  was  the  Intention  of  the  legislature  that 
each  and  every  part  of  the  act  should  be  et- 
fectlve.  Cooiey,  Const.  LIm.  (6th  Ed.)  209; 
Attorney  General  v.  Borough  of  Angleeea, 
68  N.  J.  Law.  872,  83  Aa  9n;  Gtey  ▼.  Mayor, 
etc.,  62  N.  J.  Law,  40.  40  All.  04a  The  pur- 
pose of  this  leglata.tion  was  to  govern  town- 
ships having  a  population  of  10,000  Inhabit- 
ants and  over,  and  a  withdrawal  ot  that 
dass  ot  municipalities  from  -  the  statute  de- 
feats the  intention  of  the  act  It  must  be 
seen  that  tbis  act  Is  Inseparable  In  Its  provi- 
sions, and  its  classifications  must  be  taken 
together  as  a  whole,  and  as  Inseparable.  Hie 
legislature  grouped  tiiese  objects  of  legisla- 
tion together,  and  Intended  so  to  do^  and  Jo- 
didal  determination  cannot  separate  them. 
Tbere  is  nothing  on  the  face  of  the  statute 
to  warrant  the  belief  that  tiie  legislature  would 
have  passed  the  statute  If  the  vldons  pro- 
vision had  not  existed  In  the  enactment  The 
frame  of  the  statute  Is  such,  in  relation  to 
the  subject-matter,  In  substance,  as  to  give 
rise  clearly  to  the  conclusion  tiut  tlie  act 
wu  Intended  to  relate  to  townships  ot  the 
character  therein  named,  as  the  fecial  object 
of  the  legislation. 

It  Is  also  fnrtber  seen  that  the  title  to  this 
act  Is  both  detective  and  deceptive.  If  It  Is  de- 
fined or  eonstrned  to  embnwe  aU  towns,  bor- 
ou^s,  and  townships  (that  is,  to  legislate  re- 
q^ecUng  them  aU),  the  body  of  the  act  restrM- 


Digitized  by  Google 


BUNYAN  T.  CENTBAL  B.  CO. 


985 


Ing  tbe  operation  ot  the  act,  among  other 
mnnlclpaUtlafl^  to  towashliw  wUch  contain 
only  a  certain  tpedfled  population,  the  act 
twcomes  nneonstltutloiial,  becanae  of  ita  de- 
ceptlTe  tltleu  JcdiiuKni  t.  Boiough  of  Aabury 
Park,  00  N.  J.  lAw,  428,  89  AtL  688.  If  the 
title  be  read  ae  It  stands,  then  the  object  of 
the  act  as  expressed  In  Its  title,  ms  amAlcar 
ble  only  to  "certain"  towns.  bOTonghs,  and 
townships.  This  can  by  no  means  be  con- 
strued to  extend  to  or  Indode  all  such  manic- 
IpallUea.  It  strllces  the  natural  mind  that  it 
mnst  necessarily  ezdnde  some  of  the  daas 
to  which  it  refers,  and  it  does  not  by  any 
fair  or  reasonable  Intendment  Indicate  with 
any  degree  of  clearness  to  what  classra  of 
these  municipalities  the  act  Is  intended  to  ap- 
ply. Ko  munldpallty  would  know,  by  refer- 
ence to  this  title  alone,  whether  It  was  In- 
dnded  In  or  excluded  from  the  proTlsIona  of 
the  act  The  benefldal  i«OTlslon  of  the  con' 
sUtntlon  (article  4,  |  7,  par.  4),  that  the  ob- 
ject of  the  act  should  be  e^ressed  In  the 
title,  has  been  disregarded.  The  donurrer 
must  be  overruled,  and  Judgment  on  quo  war- 
ranto must  pass  for  the  respondent 


W  N.  J.  u  R) 

RDNYAN  T.  OBNTRAL  B.  CO. 
(Supreme  Omrt  of  New  Jersey.  Not.  22,  1899.) 

OnSTOHS    AND    USAGES  —  VAX.IDITT  —  RBQUI- 
BTTBS  —  KNOWUIDaB  —  EVIDENCE  —  CAR- 
RIE BS— PA  as  ENQBRS—LU  GG  AOS. 

1.  When  pasaengerB  in  the  pasBenger  cars  of  a 
railroad  have  carried  with  them  into  Hudi  can, 
and  with  them  upon  their  journey,  Bmall  pack- 
ages of  merchandise,  In  derogation  of  the  com- 
mon-law contract  of  carriage,  the  usage  or  prac- 
tice to  do  so,  in  wder  that  the  pasBengers  may 
rely  opon  it  at  a  regulation  of  the  railroad  com- 

y  that  such  packages  can  be  bo  carried,  moat 
so  general,  certain,  uniform,  and  notorious, 
and  It  mnst  be  so  clearly  proveo,  that  It  can  be 
concluded  that  the  officers  and  agents  of  sach 
company  possessed  knowledge  of  audi  usage, 
and  acQuiesced  therein,  In  auch  manner  that  It 
became  a  part  of  the  contract  of  carriage. 

2.  Tbe  proof  of  such  usage  must  not  only  be 
clear  and  explicit,  but  it  also  must  be  distin- 
guiahed  from  mere  acta  of  accommodation.  The 
mere  fact  that  such  acts  of  accommodation  have 
been  constantly  permitted  by  the  servantH  of 
the  railroad  company,  not  in  obedience  to  du^ 
or  contract,  but  as  a  matter  of  form  and  In- 
dulgence, cannot  compel  their  continuance.  Snxit 
mere  accommodation  can  be  discontinued  at  any 
time. 

3.  A  haUt  of  one  particular  passenger  to  car- 
ry Buch  package  of  merchandise  into  the  pas- 
senger cars,  and  with  him  on  hia  journey,  will 
not  constitute  the  usage  or  practice  which  can 
be  relied  on  by  passengers  as  a  general  r^nla* 
tioo  of  the  rauroad  company. 

4.  The  proof  of  usage  involves  questions  both 
of  law  and  fact.  It  ts  a  question  of  law  what 
is  a  sufficient  usage  to  bind  parties.  The  usage 
must  be  strictly  proved  and  construed;  and 
when  the  facts  are  undisputed  it  becomes  a  ques- 
tion of  law  whether  such  usage  has  boon  estab- 
lished, and  its  binding  force  upon  the  parties. 
Under  such  cir^mstaoces,  it  cannot  be  left  to 
the  Jury  to  determine  whether  the  usage  exist- 
1^,  or  what  operation  or  force  must  b«  giren  to 

5.  When  the  facts  and  drcumstances  are  un- 
diapnted  bp  which  a  custom  or  usage  is  sought 
to  t>e  estabiished.  and  they  are  such  that  but 


one  legitimate  reasonable  conclusion  or  inference 
can  be  drawn,  it  becomes  a  question  of  law,  for 
the  court  to  determine,  whether  sudi  vssge  has 
been  proven  or  not 

6.  (}u£ere:  Can  the  habit  of  a  aingle  passen- 
ger to  carry  small  packages  of  merchandise  with 
him  into  the  passenger  car  ctf  a  railroad  com- 
pany, and  with  him  on  his  Journey,  with  tbe 
knowledge  of  the  servants  of  the  company  In 
charge  of  such  cars,  estop  the  company  from  ez- 
atnioation  of  such  merchandise  In  order  to  ascer- 
tain the  contents,  to  JustlCy  his  exclusion,  with- 
out reasonable  notice  to  him  to  diacontinne  sudi 
habit? 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Unlw  county. 

Action  by  Elmer  Bunyan  against  the  Cen- 
tral Railroad  Company.  From  a  Judgment  hi 
favor  of  plalntlfl,  defoidant  brings  error.  Be- 
versed. 

Argued  Juie  term,  1899,  before  MAOIE.  C 
X.  and  VAN  SYCKBL,  OABBISON,  and  LIP- 
PINOOTT,  JJ. 

Corbin  &  Corbin;  fOT  plaintiff  In  error.  Mc- 
Carter,  Williamson  &  McClIarter,  for  defendant 
In  error. 

LIPPINGOTT,  J.  This  la  tbe  same  case,  m 
a  different  finrm,  a«  reported  In  the  court  of 
errors  and  appeita  In  61  N.  J.  Law,  637,  41 
AtL  887.  The  facts,  np  to  a  cotaln  point  are 
the  same  as  set  forth  In  the  opinion  bt  that 
case.  In  that  case  the  Jndgment  of  nonsuit 
was  reversed  because  of  an  erroneous  rejection 
of  evidence  i^ered  by  the  plaintiff  on  the  trial 
thereof;  tending  to  show,  or  taitrodnctoiy  to 
the  proof  ot  a  cnstran,  usage,  or  practice  on 
the  part  of  tbe  passengers  of  the  defendant 
company  to  carry  packages  of  merdiandlse 
with  them  into  cars,  to  be  transported  with 
them  on  the  Journey,  and  to  show  that  the 
conqiany.  with  knowledge  ot  the  custom, 
usage,  €X  practice,  had  acquiesced  In  it  and 
that  thereby  arose  a  regulation  of  the  com- 
pany that  such  packages  might  be  carried  as 
personal  baggage.  The  plaintiff  In  this  case 
had  purchased  a  ticket  from  New  York  to 
Elizabeth,  on  a  passenger  train  between  those 
places,  and  attempted  to  enta  the  car  of 
the  defendant  to  go  to  Elizabeth.  He  then 
had  with  him  a  uuaU  satchel,  containing  sun- 
dry articles  of  use,  and,  besides,  in  his  arms 
and  hands,  a  10-pound  package  of  niUls  and  a 
letter  file,  which  he  had  purchased  In  the  city 
of  New  York.  The  agents  of  the  defendant 
company  refused  to  allow  hfan  to  enter  tbe  car 
with  the  package  of  nails  and  letter  file.  He 
insisted  upon  entering  the  car  with  these  peck- 
ages.  He  was  prevented  from  doing  so,  and 
he  eventually  took  his  passage  to  EllaabeUi  on 
a  train  of  the  Pennsylvania  Ballioad.  and  he 
now  sues  to  recover  damages  ot  tbe  defendant 
company  because  of  his  exclnsloD  from  the 
cars  of  that  company.  Be  recoverad  a  Terdlct 
against  the  company,  upon  whldi  Jndgment 
has  been  entered,  and  the  cause  Is  now  under 
review  upon  writ  of  error  at  the  taubmce  ot 
the  defendant  The  court  of  orors  and  ap> 
peals,  hi  its  optailon  (61  N.  J.  Law,  587.  41 
Aa  3G7),  held  tbat  the  ticket  of  the  plain- 
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tUf,  wliich  he  had  inirchased  for  bis  passage, 
waa  but  a  token  ot  hia  right  to  transportation, 
and  that  the  plaintiff  waa  a  passenger,  with 
an  his  common-4aw  rights,  and  that  "at  com- 
mon law  be  was  entitled  to  take  with  blm  for 
use  hla  personal  baggage  apprc^trlate  to  the 
Journey  and  Its  object;  that  Is,  not  only 
wearing  appard  for  use  and  ornament,  but 
other  articles,  also,  within  reasonable  Umlt, 
the  use  ot  which  was  personal  to  him  during 
his  Journey,  and  tn  accomplishing  Its  pur- 
pose." The  package  of  nails  and  the  letter 
file  In  the  hands  of  the  plaintiff,  under  the 
evidence  In  the  case,  which  Is  the  same  In 
this  respect  In  the  former  case,  were  held  In  no 
wise  to  belong  to  the  class  of  articles  which 
he  had  the  right  to  carry  with  him  at  com- 
mon law,  as  they  plainly  were  not  t<x  the  per- 
sonal use  of  the  plaintiff  upon  the  Journey,  or 
In  accompllshtng  its  purpose.  But  the  court, 
In  treating  of  the  ofFer  of  evidence  which  was 
erroneously  excluded,  said  "that  If  the  de- 
fendant company  had,  previous  to  the  denial 
of  the  admission  to  their  cars  complained  of, 
for  a  long  time  acquiesced  In,  and  made  an 
accommodation  for,  the  carriage  of  small 
packages  of  merchandise  of  Its  passengers  In 
Its  passenger  cars,  so  as  to  lead  tbem  to  ac- 
cept and  rely  upon  Its  attitude  In  that  respect 
as  one  of  Its  regulations.  It  can  resume  Its 
rights  under  the  law  only  after  reasonable 
notice  of  its  rescission  of  the  regulation  so 
made.  It  could  not  suddenly  enforce  the  right 
resumed  against  passengers  who  were  In  good 
faith  traveling  in  reliance  upon  the  prerlcus 
regulation,  without  reasonable  notice,  and  who 
were  Ignorant  of,  and  unprepared  for,  any 
change  in  It  We  think  that  the  questions  ask- 
ed were  admissible  as  a  stpp  in  the  plalntJfTs 
proofs,  and  were  wrongfully  ov«TuIed,  and 
for  that  reason  the  Judgment  should  be  re- 
versed." Therefore  the  pr^ent  case  must  be 
governed  1^  this  principle  enunciated  by  the 
court  of  errors  and  appeals,  that  a  custom, 
usage,  or  practice  of  passengers  to  carry  small 
packages  with  them  on  the  passenger  cars, 
acquiesced  in  by  a  railroad  company,  embod- 
ies or  Ingrafts  Itself  into  the  contract  of  car- 
riage of  the  passenger,  as  a  regulation  of  the 
company,  and  can  only  be  segregated  from 
such  contract  by  reas<»uible  notice  of  the  re- 
scission of  such  regulation,  or  reasonable  no- 
tice of  the  resinnptl(Hi  of  the  common-law  con- 
tract of  carriage.  This  must  be  considered 
settled  In  this  state,  notwithstanding  tibe  fact 
that  the  questions  which  were  proposed  and 
excluded  on  the  former  trial  were  admissible, 
as  It  seems  to  me,  upon  an  entirely  different 
ground  than  that  they  tended  to  prove  a 
custom  or  usage.  It  will  be  noticed  that  tbe 
whole  stress  of  the  dedslon  In  the  former  case 
was  placed  upon  the  fact  that  the  luage  or 
custom  was  of  such  a  character  as  gave  the 
passenger  a  right  to  rely  on  it  as  a  regulation 
which  for  the  time  behig  became  a  part  of  the 
contract  of  carriage. 

In  the  case  sub  Judlce,  an  attempt  was 
made  on  the  trial.  In  behalf  of  the  plaintiff,  to 


establish  a  custom,  usage,  or  practice  of  pas- 
sengers OD  this  lailroad  to  carry  packages  of 
merchandise  Into  the  can  with  them  on  their 
Journeys,  and  that  provision  bad  been  made 
by  the  company  for  the  carriage  of  such  pack- 
ages In  this  manner,  and  to  accommodate  the 
passengers  In  the  exerdse  of  this  crustom  and 
usage,  and  that  by  reason  of  these  facts  tbe 
defendant  company  had  acquiesced  tn  sncb 
custom  or  usage,  and  that  upon  Its  attitude 
In  this  respect  the  plaintiff  had  the  right  to 
rely,  as  one  of  Its  regulations,  without  notice 
of  its  discontinuance  or  rescission.  The  plain- 
tiff In  this  case  relies  entirely  upon  the  estab- 
lishment of  a  previous  custom,  usage,  or  prac- 
tice of  passengers  to  cany  small  packages  of 
merchandise  with  them  into  the  cars  and  on 
the  Journey.  This  Is  made  tbe  ba^  of  proof 
In  this  case,  and  It  is  not  claimed  that  a  right 
of  recovery  can  stand  upcm  any  other  ground. 

After  the  evidence  upon  the  part  of  tlie 
plaintiff  bad  closed,  a  motion  to  nmsult  was 
made  and  refused.  The  first  alignment  of  er- 
ror Is  based  upon  an  exception  allowed  to  this 
refusal.  The  consideration  of  this  assignment 
of  error  requires  an  examination  Into  the  ques- 
tion whether  the  evidence  Is  of  such  a  char- 
acter as  that  It  should  be  sent  to  tbe  Jozy  Id 
determine  whether  such  a  custom,  usage,  or 
practice  had  been  established,  or,  in  otb^ 
words,  whether  an  Implied  regulation  had  been 
established  that  passengers  could  cany  such 
packages  with  them.  In  the  decision  In  tlie 
court  of  errors  and  appeals,  tbe  court  waa 
dealing  with  the  overruling  of  an  off^  of  evi- 
dence; and  nothing  at  all  was  determined  as 
to  tbe  character  of  proof  necessary  to  estaUIab 
the  Implied  regulation,  or  necessary  to  estab- 
lish the  custom  or  usage  from  which  acqui- 
escence of  the  railroad  company  could  be  con- 
cluded, and  upon  which  the  plaintiff  could  re- 
ly as  a  part  of  his  contract  of  carriage.  It  Is 
clear  that  such  a  custom  or  usage  is  In  dero- 
gation of  tbe  contract  at  common  law.  It  Is 
In  derogation  of  the  commcoi-law  right  4tf  the 
defendant,  and  strips  It  of  a  benefit  of  which 
It  possessed  at  common  law.  It  Interpolates 
Itself  Into  the  contract,  and  therefore  the  cus- 
tom, usage,  or  practice  must  be  strictly  proved; 
the  evldoice  adduced  to  prove  It  must  be 
dear;  It  must  be  strictly  construed;  and  great 
care  should  be  exercised  In  allowing  a  custom, 
usage,  or  practice  to  change  contracts  either 
expressly  entered  Into  or  implied  at  conrnum 
law.  Mineral  Oo.  v.  Chase,  96  Va.  50-57,  27 
S.  E.  826;  Metcalf  r.  Wcdd,  14  Gray,  211; 
Thomtim  v.  Manufacturing  Co.,  10  Cnsfa.  376; 
Lawson,  Usages  &  Gust.  pp.  99-101;  27  Am. 
&  Eng.  One.  Law,  tit  "Usages  and  Customs," 
p.  717.  It  Is  to  be  rranembraed  that  tbe  rl^t 
of  the  company  to  bar  the  plaintiff  with 
cbandlse  was  clear,  unless  it  be  by  ftvce  of 
some  custom,  usage,  or  practice  otherwise 
clearly  established  against  the  company.  In 
which  they  have  clearly  acquiesced;  and  the 
burden  is  upon  the  plaintiff  to  estabilsh  sndi 
custom,  us^.  or  practice,  and  acqnlescoiee, 
by  a  preponderance  at  proof.  He  Is  the  ouly 


Digitized  by  Google 


.VJ.) 


BUNTAK  T.  GENTBAL  a  CO. 


987 


one  who  testified  to  any  fticts  In  relation  to 
this  matter,  and  he  commenceB  1v  ahowJng 
that  racks  were  adjusted  to  the  sides  of  the 
car,  near  the  roof  thereof  and  that  these  racks 
would  hc^  sacfa  packages  as  he  was  carrying, 
and  other  timtlar  packages;  bat  he  hlinself 
testifies  that  they  were  snltaMe  for,  and  In- 
tended also  for,  packages  and  articles  for  the 
personal  nae  of  the  passengers  on  their  ]onr< 
nej,  and  to  accompUsh  tlie  purposes  thereof; 
and,  theref«e^  keeping  In  mind  the  nile  oi 
the  common  law  In  reference  to  the  contract 
ot  carriage,  the  pro(rf  of  the  fact  that  racks 
were  there.  Into  which  small  packages  could 
tw  placed,  does  not  eren  hi  the  slightest  tend 
to  show  that  the  railroad  had  made  provisions 
In  this  way  to  carry  merchandise.  The  pre- 
sumption Is  the  other  way,  and  lie  testlfles  to 
nolhlttg  which  OTercomea  It  It  might  Just  as 
well  be  Insisted  ttiat  floor  of  the  car  be- 
tween the  seats  was  provided  for  this  purpose, 
as  well  08  sudi  ottm  unoccupied  spaces  which 
could  be  coBTenloitly  or  InconTenlenQy  used 
for  such  purpose.  Again,  he  does  not  testify 
beyond  his  own  use  of  these  racks,  or  any  oth- 
er part  of  the  car,  ftnr  such  packages  of  mer- 
chandise. It  may  be  well  to  refer  specifically 
to  his  erldence  In  this  respect,  and  perhaps 
wen  to  set  It  out  In  Its  entire^.  His  whole 
evidence  Is  as  foUows:  "Q.  Have  the  tr^na 
or  cars  that  run  between  EUsabeth  and  New 
York  any  provision  for  parcels?  A.  Tb^ 
have.  Q.  What  la  It?  A.  They  have  racks 
about  that  long  and  about  that  deep  [witness 
IDnstrathig].  Q.  Ton  say.  'About  Hist  long.' 
What  do  you  mean?  A.  About  two  feet  six 
Inches.  Q.  Where  are  they  generally  located? 
A.  Aloi^  the  upper  side  of  the  car,  Just  above 
the  windows;  between  llie  windows;  a  little 
higher  than  tbe  windows.  Q.  I  tUnk  you' 
have  already  testified  that  yon  have  been  ac- 
customed to  travel  between  New  York  and 
Elizabeth  frequently?  A.  I  have,  very  often. 
Q.  And  have  yon  freQuently  carried  parcels  of 
this  kind  <m  the  cars?"  (Here  there  was  an 
objectfon  to  the  question,  and  allowance,  and 
exception.)  "A.  Tea.  Q.  There  never  had 
beoi  any  objection  to  your  doing  this?  A. 
Never  before.  Q.  Can  yon  tell  us  whether, 
from  your  obserratltHi  and  esiwrience  prior  to 
and  up  to  and  Indudlng  the  SOth  day  of  De* 
cember.  1606,  passengers  traveUng  between 
New  Tork  and  EUsabetii,  or  otiier  stations  on 
the  New  York-New  Jersey  Central  RaUroad, 
were  accustomed  to,  and  were  permitted  to, 
carry  packages?  A.  Tes;  four  times  as  big 
as  mine."  (Here  there  was  an  objectimi  to 
the  latter  part  of  the  answer,  and  the  witness 
said,  "T  will  say  yes,  then,**  and  the  latter 
part  of  the  answer  is  strfiAen  out)  '"Q.  For 
how  long  a  time  did  yon  observe  sutdi  a  habit 
on  the  part  of  the  Central  Railroad  Company, 
altowh^  tills  *o  be  dcme?  A.  Ever  since  I 
have  beoi  traveling  over  the  road,— for  about 
ten  years."  On  cross^xamlnation:  "Q.  Yoo 
say  yon  have  seen  passengers  In  the  cars  of 
the  Coitral  Railroad  Company  for  the  last  ten 
years  put  their  parcels  In  the  racks?  A.  Yes. 


Q.  Yon  did  not  know  what  was  In  them,  ex- 
c^t  your  own  parcels?  A.  I  did  not  Q.  Too 
have  seen  nmbrdlaa,  bats,  coats,  ud  doaks 
put  In  the  rack?  A.  Yes.  Q.  And  shawls? 
A.  Yes.  Q.  And  small  handbags?  A.  Yea. 
Q.  Could  yon  put  such  a  handbag  as  you  have 
tai  the  racks?  A.  Yes.  Q.  But  not  much  very 
bigger  than  tiiat?  A.  Oh.  yes;  twice  the  slxe 
of  that  Q.  Thew  racks  are  generally  made 
of  wh«?  A.  Tes;  I  beUeve  they  are.  Q. 
And  are  lightly  constructed?  A.  Yes;  I  think 
they  are  strong  enough  to  hold  a  man's 
weight  Q.  Some  of  them  are  flat,  and  some 
of  tbem  round,  are  they  not?  A.  I  have  seen 
fiat  ones.  Q,  And  they  are  put  np  under  the 
roof  of  the  car,  and  you  have  seen  people  put 
papnr  parcels  In  them?  A.  Yes;  I  have.  Q. 
They  are  the  same  sort  of  racks  cm  the  Central 
Bannnd,  substantially,  as  those  used  on  all 
the  roads?  A.  Bxcept  there  are  different 
shapes.**  And  on  redirect  examination:  '*Q. 
Have  you  beard  prevlons  to  this  of  any  objec- 
tkm  on  the  part  of  the  railroad  omnpany  to  the 
carrying  of  parcels  by  the  passengers  owning 
them?  A.  No,  air." 

It  will  be  noticed  that  the  witness  carefully 
avoided,  except  so  far  as  his  own  acts  were 
ctmcemed,  testifying  to  or  attempting  to  Idot- 
tify  any  other  parcds  m  podcages  of  merdian- 
dlse  irhlch  he  bad  seen  other  passengers  car^ 
rybig  Into  the  cars,  and  he  does  not  testify 
that  he  had  any  knowledge  what  any  pack- 
ages be  bad  ever  seen  other  passengers  carry 
contained.  Upon  his  evidence  no  Inference  or 
conchislon  can  be  drawn,  dtlier  by  the  court 
or  by  a  Jwy.  with  any  reasonable  d^ree  of 
inoof,  that  any  packages  carried  1^  oCber 
passmgers  were  such  In  their  character  as 
were  at  all  prohibited  the  passenger  In  the 
exercise  of  his  common-law  right  For  aught 
that  appears  In  the  evidence  In  the  case,  they 
may  have  been  padcages  of  articles  Intended 
for  personal  use  on  the  Journey,  or  to  aocom- 
plish  the  object  tiiereof.  So  fftr  as  the  estab- 
lishment of  a  custom  is  ocmcemed,  the  evi- 
dence entirely  falls  to  establish  It  It  Is  but 
necessary  to  omslder  fandamentally  Qie  nec- 
essary reqnisitoi  of  a  legal  custom  control- 
ling a  contract,  to  detenfllne  that  none  of  Its 
elements  exist  In  this  case.  Wbatover  tlie 
practice  or  osage  contained  In  tiie  evidence,  It 
did  not  attain  the  force  axid  effect  of  what  Is 
known  as  a  "legal  custom,"  which  Ingrafts  it- 
self Into  a  contract  and  controls  the  rights  of 
the  parties  thereto.  If  it  is  undertaken  to  dis- 
tinguish between  what  is  known  as  a  *'legal 
custom**  and  what  Is  known  as  a  "usage"  or 
"practice,"  the  same  difficulty  In  relation  to 
the  sufficiency  of  tbe  evidence  arises.  The 
plaintiff  rdles  upon  a  general  usage  or  a  gen- 
eral practice  to  establish  the  attitude  and  ac- 
gideacence  of  the  defendant  company,  upon 
which  he  must  rely  in  arUee  to  sustain  his 
right  to  carry  this  package  of  merchandise 
with  him.  If  he  falls  hi  this  proof,  be  falla 
In  this  action,  because  the  case  was  trted  upon 
the  Idea  that  acquiescence  In  a  general  usage 
or  practice  Implied  a  general  regulation  which 
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controlled  the  rights  of  the  companr  ^  respect 
to  all  other  passeiigiBrs  u  veil  u  to  hlmeeU. 
The  platatlff  was  boand  to  establish  snch  a 
general  usage  or  practice  b7  a  preponderance 
of  proof,  In  order  to  luoceed  in  a  recoTery. 
The  questlcm  Is  whether  he  has  presented  such 
facts— «nch  evidence— as  warranted  the  trial 
conrt  In  submitting  the  case  to  the  jury,  to  as- 
certain -whether  the  neage  or  practice  required 
had  been  est^ished.  It  is  rmembered  In  this 
connection  Oiat  themleistbat,  where  the  ques- 
tion is  one  of  fair  dispute,  the  jury  must  deter- 
mine It  The  conclusion'  has  been  reached  that 
the  i^oof  of  the  usage  or  practice  Is  not  sudi 
that  under  the  rules  of  law  the  question  of  Its 
existence  could  be  submitted  to  the  Jury.  His 
erldence  Is  not  at  all  siy;>plemented  by  other 
CTldence,  either  positive  or  circumstantial, 
^ere  does  not  appear  In  the  case  any  evidence 
touching  the  existence  of  such  a  geural  usage, 
either  so  general  that  the  acquiescence  of  the 
defendant  could  be  ivesomed,  nor  sny  Cacts 
of  acquiescence  on  the  part  of  Its  officers, 
agents,  or  servants,  and  nothing  to  show  any 
actual  knowledge  on  their  part  Of  this  dass 
of  evldenee  the  case  is  entirely  barren.  There 
are  no  tects  and  circumatances  which  would 
In  the  slightest  tend  to  show  any  knowledge 
on  the  pert  of  the  defendant  company  or  its 
agents.  Such  evidence  Is  quite  material  when 
the  establishment  of  a  usage  is  Insisted  upon. 
His  testimony  shows  that  he  was  not  a  fre- 
quent passenger.  Sometimes  he  would  go  once 
a  week,  sometimes  tn^ce  a  week,  and  some- 
times not  for  a  month  at  a  time;  and  he  tes- 
tifies to  no  acts,  save  his  own,  which  have  la 
the  slightest  ai^  tendency  to  establish  a 
usage.  Whatever  the  facts  may  be,  the  evi- 
dence Is  barren  of  any  which  were  not  of  his 
own  creation;  and  he  admits  that  he  Is  igno- 
rant of  any  facts  which  go  to  prove  that  any 
one  but  himself  ever  carried  any  pa<^ges  of 
merchandise  in  the  passenger  cars  of  the  de- 
fendant compai^,  and,  so  far  as  any  sprees 
knowledge  or  acquiescence  Is  concerned,  the 
case  fs  entirely  silent  His  own  evidence  Is 
devoid  of  facts  which  even  tend  to  exhibit  the 
usage  Insisted  upon,  and  an  examination  of  his 
evidence  shows  that  4t  relates  to  his  own  acts 
exduslvely.  They  do  not  establish  the  usage 
or  practice  xxpon  which  he  could  rely,  alike 
with  other  passengers,  as  establishing  a  regu- 
lation alike  applicable  to  alL  Whether  there 
had  eilsted  In  his  own  conduct  iheretofore  as 
a  passenger  such  a  practice  or  usage,  appli- 
cable to  him  alone,  with  the  knowledge  of  the 
company  or  Its  serrants  regulating  such  mat- 
ters, as  would  estop  the  company  from  object- 
ing to  his  carriage  of  these  packages,  and 
from  excluding  him  from  the  cars  wltb  such 
packages,  until  after  reasonable  notice  to  him 
to  discontinue  such  practice.  Is  not  the  question 
at  all,  and  no  opinion  Is  Intended  to  be  ex- 
pressed upon  that  subject  NelQker  la  it  in- 
tended to  express  any  <q;ilnlon  upon  the  ques- 
tion of  whether  sucb  a  usage  had  grown  tq>  of 
allowing  the  carrying  ot  packages  without  re- 
quiring passengers  to  disclose  whether  they 


oontataied  mch  artlcies  ai  were  prohibited  by 
the  ordinary  common  Jav  cwtract  of  carriage^ 
and  thus  the  defendant  be  prevented  team 
excluding  fbB  passenger  refusing  to  n  disdose 
until  reasonable  notice  of  the  reechwlon  of 
such  custom.  These  are  not  the  questions 
raised  or  discussed,  nor  were  such  nasges  In- 
sisted upon  as  a  right  ot  recovery.  The  in- 
Blstment  was  that  a  general  usage  had  been 
establiahed  which  implied  acquiescence  by  the 
defendant  company,  and  which  gave  rise  to  a 
general  regulation,  alike  applicable  to  all  pas- 
sengers, to  allow  the  carriage  of  packages  ot 
merchandise  with  them  on  their  Journey  in 
the  passenger  cars.  The  usage,  to  be  made  a 
part  of  this  contract  of  carriage,  must  be  es* 
tabll9bed  by  plain  and  explicit  evidence.  Stew- 
ard V.  Scndder,  21  N.  J.  Iaw,  96-101.  In  the 
case  <a  The  Beeside,  S  Somn.  607,  Fed.  Oaa. 
No.  11,657,  Justice  Story  ssys:  "I  own  my- 
self no  friend  to  the  almost  indlscrlittinAte 
habit  of  late  years  of  setting  up  ussges  ov  cus- 
toms in  almost  all  kinds  of  business  and  trade 
to  control,  vary,  or  annul  the  general  liabili- 
ties of  parties  under  the  common  law.  as  well 
as  under  the  commercial  law.  It  has  long  ap- 
peared to  me  that  there  is  no  small  dfuoger  to 
admitting  such  loose  and  inconclualve  usages 
or  customs,  often  unknown  to  the  partiea,  and 
always  liable  to  great  misunderstandings  and 
mlslnterEwetlng  and  abuses,  to  outwe!^  the 
well-known  and  wdl-aetOed  ^Indplea  of  law; 
and  I  rejoice  to  find  that  of  late  years  the 
courte  of  law,  both  In  Bn^^d  and  America, 
have  been  disposed  to  narrow  the  Umito  and 
operation  of  soch  usages  and  customs,  and  to 
discountenance  any  fnrthw  extension  ot 
them."  In  Wood  v.  Wood,  1  Gar.  &  P.  58,  it 
was  held  that  a  usage,  to  be  btodlng,  must  be 
certain,  uniform,  and  notorious,  so  that  It  must 
have1)een  known  to  the  parties.  Sewell  v.  Cor- 
poration, Id.  882;  Stoward  v.  Scudder.  24  M.  J. 
Law,  IQL  Usage  cannot  be  proved  by  isolat- 
ed instances,  but  must  be  so  certain,  uniform, 
and  notorious  that  It  must  be  presumed  to 
have  been  understood  by  the  parties  as  enter- 
ing Into  and  constituting  a  part  of  the  eon- 
tract  Cope  V.  Dodd,  13  Pa.  St  33;  Nichols  v. 
Oe  W<^,  1  R.  I.  277.  The  contnurt  by  the 
common  law  was  Just  as  ^pllclt  to  Ite  terms 
as  If  It  had  been  expressed  to  writing,  and' 
the  evidence  of  ossge  to  modify  it  must  show 
it  to  be  a  general  one  to  respect  to  the  busi- 
ness or  matter  to  which  It  Is  tovoked.  Bartooi 
V.  McEelway,  22  N.  J.  Law,  165.  Whatever 
the  usage  or  practice  whldi  will  control,  or 
however  long  a  time  existed,  the  proof  <^  it 
must  be  clear  and  explicit;  and  It  must  be, 
and  Is  to  be,  clearly  distinguished  from  mere 
acts  of  accommodation.  Many  things  arc 
done  to  the  course  of  trade,  by  way  of  favor, 
which  cannot  be  held  to  constlti^  usage  en- 
tering toto  contracto  of  the  parties.  The  fact 
that  va<Ai  acto  have  constontly  been  done^  not 
to  obedience  to  duty  or  ccmtract,  but  aa  matter 
of  form,  cannot  compel  their  conttouance.  27 
AnL  &  Eng.  Bnc.  Law,  tit  "Usages  and  Cus- 
toms," p.  717,  and  caaea  cited;  Bank  r.  Gnf- 
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flln.  81  Ud.  007;  Metcalf  t.  WeU,  14  Gray, 
2ia  A  hatat  of  particular  person  or  persona 
does  not  of  Itself  conatltate  osagb.  U.  And 
they  are  to  be  strictly  cods  trued.  Id.  Tliey 
mnst  be  of  audi  generality  and  publldty  In  ttte 
line  of  business  that  the  parties  sought  to  be 
held  would  be  presumed  to  hare  knowledge 
and  acquiescence. 

Proof  of  usage  luTolrea  queatlona  both  of 
law  and  fact  It  Is  a  question  of  law  what  Is 
auffUdent  usage  to  bind  the  parties;  that  Is  to 
say,  for  how  long  a  time,  at  what  places,  and 
with  what  degree  of  uniformity  It  must  hare 
been  observed.  If  the  facts  be  disputed,  then 
they  become  a  matter  for  the  Jury;  but,  being 
undisputed,  a  glTen  state  of  facts  being  found, 
It  becomes  a  question  of  law,  for  the  court  to 
determine,  whether  such  a  usage  as  claimed 
existed,  and  Its  binding  force  upon  the  parties. 
Under  such  drcumstancea.  It  cannot  be  left  to 
the  }ury  to  determine  whether  the  usage  ex- 
isted, or  what  operation  or  force  must  be  giv- 
en to  It  27  Am.  &  Eng.  Enc  Law.  p.  7S2,  and 
cases  dted.  In  this  case  the  facts  as  testified 
to  by  the  platntlCF,  the  oidy  witness  in  this 
respect,  coDTlnce,  beyond  question,  that  no 
usage  existed  on  the  part  of  the  passengers  to 
carry  packages  of  merchandise  with  than  tn 
the  cars;  tbat  Is,  such  packages  as  under  the 
common  law  tbey  had  no  rli^t  to  carry.  The 
tacts  testified  to  did  not  oonstitnte  a  usage  or 
practice,  and  were  such  as  that  knowledge 
could  not  be  Inferred  on  the  part  of  the  de- 
fendant's officers  and  agents  that  such  pa(^- 
ages  were  being  carried  as  a  practice  by  the 
passengers,  or  as  a  usage  by  the  pass^evs. 
No  acquiescence  Is  established.  I  think  upon 
that  subject  the  case  Is  barren  of  evidence  or 
proof.  The  whole  case  la  before  Qie  court, 
and  the  evidence  In  behalf  of  the  defendant  In 
no  wise  aids  the  defective  proof  of  the  plain- 
tltC.  The  elements  of  proof  In  this  respect 
were  entlrdy  lacking,  and  tbe  cause  should  not 
have  been  submitted  to  the  Jury.  The  motion 
to  oonstUt  should  have  prevailed,  and  tta  this 
reason  there  must  be  a  reversal. 

Upon  the  undisputed  Independent  proof  of 
the  defendant  In  defense  of  the  action,  several 
Important  questions  have  l>een  raised  and  dis- 
cussed, but  they  have  not  been  considered. 
The  Judgment  must  be  reversed,  and  a  venire 
ds  novo  awarded. 


WILSON  V.  LIPPINCOTT. 

(Oourt  of  Chancery  of  New  Jeney.  Dec.  1^ 

1890.) 

OHATTBL  MORTOAQB— AFFIDAVIT  AS  TO  CON- 
SIDERATION—RIGHTS OF  80BSBI- 
QUBNT  HORTGAOBB. 

1.  An  affirlaTit  to  a  chattel  mortgage  whidi 
states  that  the  consfderntioD  for  the  mortgage  le 
milk  and  part  of  a  vendue  bill,  and  then  aeta  out 
the  amount  due,  ia  a  sufficient  atatement  ot  the 
true  consideration  for  the  mortgage,  required  by 
2  Gen.  St  p.  2113,  «  S2. 

2.  Though  the  affldarit  to  a  diattel  mortgage 
!■  defective,  tbe  mortgage  is  valid  ai  'against 
every  mm  except  a  auditor  or  a  sabseqwnt 


mortgagee  or  purchaser  In  good  faith;  and  a 
ahowing  mere&  that  a  Bubsequent  mortgafee 
had  DO  notice  of  the  flrat  mortgage  is  not  soffl- 
deot  to  constitute  him  a  mortgagee  In  good 
faith,  unless  it  further  appears  that  his  mort- 
gage vas  not  given  to  secure  a  pre-existing  debt 

Bill  by  Elijah  Wilson  against  James  Uppln- 
cott  to  restrain  defendant  from  exerdsing 
his  power  of  sale  by  c<^or  of  a  chattel  mort- 
gage held  by  blm.  On  motion  to  discharge 
rule  to  show  cause  why  an  injunction  should 
not  issue.  Discharged. 

T.  J.  Mlddleton  and  John  J.  Orandall,  for 
complainant   S.  A.  Atkinson,  for  defendant 

BEBD,  T.  0.  Hie  complainant  as  a  htMet 
of  a  second  chattd  mortgage,  attacks  the  le- 
gality of  ttie  first  chattel  mortgage  held  by 
the  defendant  and  asks  Out  the  sale  of  those 
duittels  covered  by  the  two  mortgages  pro- 
posed by  tbe  first  mortgagee  nuy  be  eii](rined. 
The  attack  upMi  tbe  valldKy  of  tbe  first  mort- 
gage Is  directed  against  the  sufficiency  of  tbe 
affidavit  to  it,  in  that  first  the  affldavit  falls 
to  state  the  true  consideration  for  tiie  mort- 
gage; 1  and,  second,  that  the  Jurat  states  tiat 
the  mortgagor  was  affirmed,  without  stating 
that  he  was  cmsdentlously  scnvuloos  of  tak- 
ing an  oath,  and  that  tlie  person  taking  the 
affldavit  faDed  to  designate  bis  official  diaiac- 
ter.  If  he  possessed  any. 

The  affldavit  states  that  the  true  conaldo- 
atioD  for  tbe  mortgage  Is  milk  and  part  of  a 
vendue  bUl,  and  then  sets  out  the  amoont  due. 
I  Incline  to  the  notion  that  this  atatement  Is 
suffidmt  It  la,  of  course,  not  stated  with  the 
predidMi  which  would  have  faem  used  by  a 
hiwyer,  but  I  think  tbat  tbB  language  em- 
ployed carries  tbe  meaning  that  the  debt  se- 
cured was  for  milk  fnmlsbed  by  the  mort 
gagee  to  the  mortgagor,  and  for  goods  of  the 
mortgagee  bou^t  by  tbe  mortgagor  at  ven- 
due. Nor  do  I  think  that  lii  Tlew  of  tbe  &t- 
planatory  facts  stated  In  the  answering  affi- 
davits, the  affirmation  ot  the  mortgagor  Is  to 
be  regarded  as  a  nullity.  Clark  v.  Collins,  15 
N.  J.  Law,  473;  State  v.  Shreve,  4  N.  J.  Law. 
298;  Whitehead  v.  Kobber  Co.,  S3  N.  3.  Eq. 
464,  82  Atl.  377;  on  appeal,  Magowan  v.  Balrd, 
53  N.  J.  Bq.  666,  83  AU.  1064. 

But  assuming  that  the  affidavit  Is  defective, 
I  am  of  tbe  opinion  that  the  Injunction  should 
not  go.  The  mortgage  would  still  be  entirely 
valid  against  every  one,  except  a  creditor  or  a 
subseqtient  purchaser  or  mortgagee  hi  good 
faith.  The  affidavit  attached  to  the  bill  does 
not  convince  me  that  the  cunplalnant  is  a 
bona  fide  mortgagee.  It  Is  true  that  the  affl- 
davit states  that  he  had  no  notice  of  the  first 
mortgage.  But  It  requires  more  than  mere 
Ignorance  of  the  first  mortgage  to  constitute 
him  a  bona  fide  mortgagee.  He  must  by  tak- 
ing his  mortgage,  have  parted  with  scnne- 
thing,  surrendered  some  right  or  put  himself 
in  a  worse  position  l^lly  than  he  was  before, 
MUton  V.  Boyd,  40  M.  J.  Bq.  142-164,  22  AtL 


1  See  2  Gen.  St.  p.  2113,  i  62, 
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107&  He  mjn  In  hla  bill  tiiat  he  took  his 
mortgage  aa  a  bima  flde  purdiaser  for  the  value 
ahora  aet  forth.  AU  that  the  bill  sets  forth  la 
that  t3ie  mortgage  waa  glTen  to  aecnre  a  debt 
of  1700.  In  respect  to  whether  the  debt  waa 
created  at  the  time  Uie  mortgage  was  i^vm, 
or  was  a  pre-existing  deb^  la  not  stated,  nor 
Is  anything  stated  from  which  tt  appeara  how 
die  debt  was  created.  The  affldaTlt  to  the 
bill,  so  far  as  reepecta  the  consideration  for 
the  mortgage,  anlj  supports  these  general 
statements.  Therefwe,  aside  from  the  an- 
swering affidavits,  I  am  of  the  opinion  that 
the  cmnplalnant  haa  not  ahown  himself  to  be 
a  mortgagee  in  good  taiih.  The  rule  to  ahow 
eanae  la  discharged. 


(90  Md.  192)     

OOODHUBS  T.  OOODHUBS. 
(Ooart  of  Appeals  ot  Maryland.    Dec.  9,  1899.) 
DIVORCE— ETIDENCC-APPBAL-RECORD. 

1.  Testimony  of  plaintiff  In  an  action  for  di- 
TOTce  a  mensa  et  thoro  not  being  corroborated 
as  required  by  Code,  art.  35,  |  8,  except  in  the 
aiQ|lIe  particular  tbat  defendant  once  kicked  her, 
which  does  not  constitute  "cruelty  of  treat- 
ment," within  the  statute,  will  not  support  a  de- 
cree for  her. 

2.  Matter  in  the  retorn  of  a  writ  of  diminn- 
tiOD,  coDsisting  of  a  cooTersatioa  between  tbe 

i'udge  and  tbe  parties  at  the  conclusion  of  the 
learlng,  which,  if  considered  aa  testtmony,  was 
taken  withont  any  order  or  leave,  fOrms  no 
proper  port  of  the  recMd. 

.Mveal  from  drcnlt  court  (tf  Balttanwe  dty; 
Pere  Lb  Wlckea,  Judge. 

Bill  try  Mary  Qoodhues  against  Burond  J. 
Goodhues.  Decree  tor  ^alntlff.  Defendant 
aiveals.  Beversed. 

Annied  before  UcSHERBY,  O.  J.,  ftnd 
BOYD,  SGECMUCEBR,  BBI800B.  PBAROB. 
and  FOv\  LBB,  JJ. 

Peter  F.  Campb^  and  a  Dood  Mcf^rland. 
for  appellant  Norbert  Blank,  fw  ajvelle^ 

FOWLER,  J.  This  Is  a  Mil  for  divorce  a 
mensa  et  thoro,  died  by  the  wife  against  the 
husband.  The  grounds  relied  on  are  cruelty 
of  treatment,  desertion,  and  abandonment 
We  are  all  of  opinion  that  the  allegations  of 
Oie  bill  are  not  sustained.  Undoubtedly,  the 
plaintiff's  testimony,  taken  alone,  sustains 
both  of  the  grounds  on  which  she  relies;  but 
so  far  from  being  corroborated,  as  she  mnst 
be,  to  make  her  testimony  the  basis  of  a  de- 
cree (article  35,  S  8,  of  the  Code),  she  is 
flatly  contradicted  on  every  material  point 
except  one.  This  condition  of  the  proof  is 
apparent  upon  an  examination  of  the  record, 
and  It  would  serve  no  good  purpose  to  exam- 
ine the  testimony  in  detail.  The  one  particu- 
lar In  which  she  Is  corroborated  is  tbe  alleged 
fact  tbat  her  husband  on  one  occasion  kicked 
her.  Assuming  (which  we  do,  however,  only 
for  the  sake  of  the  argument)  tbat  this  one 
act  of  cruelty  Is  established  by  satisfactory 
and  legal  evidence.  It  would  not  be  sufficient 
to  Justify  a  dissolution  of  the  marriage  tie. 
'^Is  single  act   of  violence  on  hla  part 


though  It  cannot  be  Justified  In  moaia  or  In 
law,  did  not  constitute  *erueltar  of  treatoMOt' 
within  tbe  meaning  of  Uie  law,  u  a  eanae  fw 
divorce  a  mensa  et  tlu»o."  HoAall  t.  He- 
shall,  61  Hd.  76. 

2.  The  testimony  of  tbe  plaintiff  In  regard 
to  the  alleged  desertion  and  abandonmott  Is 
equally  pointed,  bnt  It  Is  not  only  contradlet- 
ed  by  the  direct  denials  of  the  defendai^  but 
aU  the  chrcumatances  of  the  case  show  Oiat 
when  he  left  her  he  did  not  do  so  with  any 
Intention  of  deserting  her.  On  the  ccmtrary, 
we  think  It  Is  cedent  from  the  testimony 
that  he  waa  anzlons  for  her  to  leave  her  moth- 
er and  live  with  him,  and  that  ^e  refused  to 
accede  to  his  wishes  bt  this  respect  LB  the 
presence  of  their  peatw,  Ae  rtfnsed  to  leave 
the  home  of  her  mother  to  Uve  with  the  de- 
fendant He  left  her  aa  the  26tb  of  August 
189fi,  to  go  with  bis  faOier,  for  a  few  days,  to 
Atlantic  aty;  and  on  ttie  2&th.  three  days 
thereafter,  the  bill  In  this  case  was  filed. 

In  conization,  tt  need  only  be  said  that  the 
testimony  which  is  embraced  in  the  return  to 
the  wilt  ot  diminution  cannot  be  conaldered- 
It  forms  no  proper  part  of  tbe  record.  It  con- 
sists of  a  conversation  between  the  trial  Judge 
and  the  parties  to  the  enlt  at  the  coDdusiixi 
of  tbe  hearing.  If  It  Is  to  be  considered  aa 
testimony,  It  was  taken  without  any  order  or 
leave  of  court  It  follows  from  what  we  have 
said  tbat  the  decree  granting  tbe  divorce  a 
mensa  et  thoro  must  be  reversed,  and  flw  bin 
dismissed.  Decree  reversed. 


(M  Hd.  14C1 

LBVT  et  al.  V.  CL&BK. 

(Court  of  Appeals  of  Maryland.   Nov.  24,  1809.} 

MASTER  AND  SERVANT— DANOEROUS  EMPLOY- 
MENT—ASSUMPTION OF  RISK— NO- 
TICE OF  DANGBB. 

Where  defendant  placed  an  inexperienced 
rirl,  15  years  of  age,  at  work  pasauia  Unen 
through  uie  rolien  of  a  machine  whidi  oioally 
had  a  guard  before  it  to  prevent  the  operator's 
band  from  getting  caught,  bnt  the  guard  had 
been  removed,  and  she  was  given  oo  warning, 
and  believed  tbat  the  rollers  were  too  close  to- 
gether to  permit  her  band  to  go  between,  and 
ner  band  was  caught  there  waa  evidence  of  de- 
(endaufs  negligence  snfficient  to  take  the  case 
to  the  jury. 

Appeal  from  superior  court  ct  Baltimore 
city;  Albert  Bitchie,  Judge. 

Action  by  Lottie  May  Clark,  by  her  fattier 
and  next  friend,  against  D.  Levy  A  Sons. 
Judgmoit  for  idatotlff,  and  deffendanto  appeal. 
Affirmed. 

Argued  before  McSHERBy.  a  J.,  and 
PBABCB,  FOWLEOt,  BOYD,  and  SGHMUC^- 
BR,  J  J. 

G.  Hopewell  Warner,  for  appellanta.  Rich- 
ard H.  Worthlngton  and  J.  Mariiham  Mar- 
idiall,  for  appellee 

McSHBRRY,  C.  J.  This  Is  another  of  tbe 
numerous  actions  for  personal  Injuries  which 
of  late  years  have  so  often  engaged  the  at- 
tention of  the  courts.  It  seems  to  us  that  the 
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principles  coatrolllng  such  cases  bare  been 
so  tborooghly  and  deflnltely  settled  In  Mary- 
land that  there  ought  to  be  no  longer  any 
necessity  to  discnss  them,  and  certainly  there 
ought  to  be  no  occasion  to  look  beyond  the 
state  for  adjadged  cases  to  Illnstrate  their  ap- 
plication. The  application  of  those  principles 
to  the  facts  of  a  particular  case  la  generally 
not  a  difficult  matter.  Especially  Is  It  not 
difficult  when  practically  Identical  conditions 
existing  In  other  decided  cases  are  again  pre* 
sented.  The  single  question  raised  on  this  ap- 
peal is  irbether  there  was  legally  sufficient 
evidence  of  negligence  on  the  part  of  the  de- 
fendants to  Justify  the  trial  Judge  Id  submit- 
ting the  case  to  the  Jury.  In  considering  that 
question.  It  will  not  be  necessary  to  advert 
to  or  discnss  any  of  the  testimony  ottier  than 
tha-t  adduced  by  the  plaintiff,  and  the  testl- 
moaj  so  adduced  must  be  assumed  and  taken 
to  be  true.  As  thus  narrowed  down,  the  case 
becomes  entirely  free  from  difficulty. 

The  plaintiff,  a  girl,  was,  at  the  time  the 
ftcddent  happened,  but  15  years  and  4  months 
of  age.  The  defendants  carried  on  a  shirt 
tectory.  About  three  weeks  before  tbe  In- 
Jury  was  sustained,  the  plaintiff  sought  and 
was  given  employment  by  tbe  defendants  In 
their  factory.  She  was  placed  at  work  in  the 
laondry  department.  Her  work  was  confined 
to  opening  shirt  cnffs  and  bands,  so  that  they 
might  be  run  through  the  dampening  macblne 
prior  to  being  ironed.  Her  duties  did  not  re> 
quire  her  to  operate  any  of  the  machinery. 
She  was  unfamlUar  with  Uie  dampening  ma- 
chine, and  was  given  no  warning  or  instruc- 
tions in  regard  to  Its  uses  or  Its  perils.  Both 
the  ironing  and  the  damp^lng  machines  con- 
sisted of  two  roUera,  which  revolved  in  con- 
tact, one  above  tbe  other.  They  were  driven 
by  steam.  The  dampening  machine  was  pro- 
vided with  one  damp  roller,  and  the  Ironing 
machine  with  one  hot  roller.  The  cuffs  and 
bands  were  first  passed  tlurough  the  dampen- 
ing machine.  This  madtiine  was  fitted  with  m 
guard.  Under  this  guard  the  articles  to  be 
dampened  were  thrust,  and  against  the  guard 
the  band  would  strike,  and  thus  be  prevented 
from  touching  the  rollers.  Without  the 
guard,  the  hand  of  the  operator  was  liable  to 
come  in  contact  with  tbe  rollers  in  iiresslng 
the  articles  through.  The  rollers  were  so 
close  together  as  to  lead  an  inexperienced  or 
unlnstructed  person  to  beUeve  that  the  finger 
or  hand  could  not  be  drawn  between  them. 
To  such  a  person  they  were  not  a  warning 
of  danger;  tiiat  Is  to  s^,  tiie  duiger  of  In- 
Jury  was  not  open,  obvious,  or  apparent  to 
one  BO  circumstanced.  On  the  day  of  the  In- 
Jury,  tbe  plaintiff  was  called  by  the  forewo- 
man from  her  regular  work  of  opening  cuffs 
and  hands,  and  told  to  assist  at  the  dampen- 
ing machine.  She  was  given  no  Instructions 
and  no  warning.  She  had  seen  others  feed 
the  machine.  The  guard,  alwut  which  she 
knew  nothing,  was  not  on  the  machine,  hut 
was  on  tbe  flow,  at  the  time  she  was  told  to 
assist  at  the  machine.  Without  the  gnajrd  be- 


ing on  the  machine  to  protect  her  hand,  with* 
out  warning  that  her  hand  would  or  might  be 
drawn  betwe^  the  rollers  and  crashed  if  it 
came  in  contact  with  them,  and  believing,  as 
she  says,  that  the  rollers  were  too  dote  to- 
gether to  permit  her  hand  to  get  between 
them,  she,  though  not  employed  to  operate 
any  machinery  at  all,  was  pot  to  work  on 
the  dampening  machine,  and  In  15  minutes 
afterwards  her  hand  was  caught  and  car- 
ried between  the  rollers  and  cruriied.  She 
states  that,  as  she  fed  the  machine,  several 
cuffs  or  bands  piled  together,  and  in  attempt- 
ing to  separate  them  her  hand  slipped  and 
was  caught  This  is  tbe  plaintiff's  case.  As- 
suming, as  we  must,  on  this  demurrer  to  the 
evidence,  the  truth  of  ber  account  of  the  acci- 
drat,  what  legal  principle  would  have  required 
the  court  to  take  the  case  away  from  the  Jury, 
and  thus  to  deny  the  plaintiff  a  right  to  re- 
cover? The  foundation  of  tbe  plaintiff's  claim 
to  recover  Is  that  the  Injury  was  due  to  the 
negligence  of  the  defendants.  Of  course,  if 
there  was  no  negligence,  or,  stating  the  same 
thing  in  other  words,  if  there  was  no  breacb 
of  a  duty  that  the  defendants  owed  to  the 
plaintiff,  then,  though  there  was  an  injury, 
there  Is  no  right  of  action.  There  must  be 
negligence,  and  there  must  be  an  Injury,  and 
between  these  there  must  exist  the  relation 
of  cause  and  ^ect,  to  constitute  a  ground  of 
action.  It  comes,  then,  to  the  Inquiry  whether 
there  was  any  legally  sufficient  eridence  tend 
Ing  to  show  a  breacb  of  duty  on  the  part  of 
tbe  defendants  towards  the  plaintiff.  Of  this 
there  ought  to  be  no  doubt,  as  the  record  now 
stands. 

Ordinarily,  ft  may  be  laid  down  as  the  gen- 
eral rule  that  the  servant  assumes  tbe  risk 
of  all  open,  obvious,  and  apparent  perils  inci- 
dent to  the  service  he  undertakes.  This  rule 
is  qualified  when  the  servant,  by  reason  of 
toider  years.  Is  unable  to  appreciate  or  under- 
stand those  p^Ils  from  his  own  observation. 
In  such  instances,  It  becomes  the  duty  of  the 
master  to  warn  the  servant  of  the  existence 
of  the  dangers  which,  though  visible  to  oth- 
ers, are  not  evident  to  wje  <^  Immature  years, 
and  are  not  evident  to  him  because  of  his 
want  of  capacity,  growing  out  of  that  Imma- 
turity, to  himself  appreciate  or  comprehend 
them,  ^e  doty  to  warn  a  child  of  the  dan- 
gers Incident  to  a  hazardous  employment  does 
not  arise  when  the  child,  though  young  and  In- 
experienced, actually  knows  tbe  peril. 

Now,  In  this  case,  according  to  the  testi- 
mony of  tbe  plaintiff,— and  its  credibility  was 
solely  for  the  Jury,— no  warning  of  any  kind 
was  given  her  of  the  danger  she  Incurred  if 
she  suffered  her  hand  to  come  In  contact  with 
the  revolving  roUers.  She  did  not  appreciate 
that  danger,  because  she  believed  the  rollers 
were  too  close  together  to  permit  her  hand  to 
get  between  them.  This  was  a  perfectly  nat- 
ural conclusion  for  a  young  girl,  who  had  nev- 
er worked  about  machinery,  to  reach.  She 
was  given  no  instructions  whatever,  but  was 
suddenly  taken  from  the  work  which  she  bad 
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been  employ^  to  perform,  and  was  put  to 
dodng  work  of  a  kind  she  had  been  informed, 
when  hired,  that  she  would  not  be  called  on 
to  do.  There  was  obTlonslf ,  under  these  con- 
dltlooa,  a  dear  duty  owed  by  the  master  to 
ber  to  warn  and  caution  her  as  to  the  perils 
of  the  task.  The  failure  to  glre  that  warn- 
ing or  caution.  In  these  circumstances,  was 
undoubtedly  negligence  which  directly  caused 
the  Injury.  Then,  again,  the  dampening  ma- 
chine was  certainly  dangerous,  and  known 
to  be  so  to  the  defendants.  Persona  using  it 
were  liable  to  get  their  hands  caught  and 
crushed  therein,  or  there  would  have  been  no 
occasion  to  provide  a  guard  to  prevent  Just 
such  an  accident  as  did  occur.  If  the  guard 
was  a  proper  precaution  to  prevent  injury, 
then,  certainly,  it  was  negligence  to  direct 
an  inexperienced  and  unlnstructed  girl  to  op- 
orate  that  machine  when  no  guard  was  upon 
It  The  danger  which  was  open  and  was 
known  to  the  master  was  hidden  and  was  un- 
known to  the  servant,  and  yet  the  master 
directed  the  servant  to  use  the  machine  when, 
by  reason  of  the  absoice  of  the  guard,  it  was 
more  dangerous  than  It  would  have  been  oth- 
erwise. The  master,  by  furnishing  a  machine 
In  an  unsafe  condition,  was  guilty  of  negli- 
gence, under  all  the  facta  In  evidence  on  be- 
half of  the  plaintiff.  There  being,  then,  evi- 
dence of  negligence  wbidi  was  prop^Iy  sub- 
mitted to  the  Jury,  it  would  have  been  error 
bad  the  teamed  Judge  withdrawn  -the  case 
from  the  consideration  of  the  Jury,  Th.e  rul- 
ing which  sent  the  case  to  the  Jury  was  right, 
and  the  Judgment  which  was  in  trnvor  ot  the 
plaintiff  will  be  affirmed.  Judgment  afilimed, 
with  costs  above  and  below. 


<H  Ud.  97) 

BAI/nMOBB  CITY  PASS.  RY.  CO.  v.  BAEB. 

(Court  of  Appeals  of  Maryland.   Nov.  24,  1889.) 

DAHAQBS  —  PROXIHATB   C0NSEQUBNCB8  — 
EVIDENCa— IM  PB  ACHMENT-STRBBT 
RAILROADS— SICK  BENEFITS. 

1.  Id  an  action  for  injuries  incurred  In  board- 
ing a  street  car,  under  an  averment  of  nervons 
sliock  and  iojury  to  the  bod;  and  bead,  plaintiff 
testified  that  he  bad  lost  a  great  deal  ot  nia  will 
power  and  physical  power;  that  he  did  not  see 
as  well  as  before  the  accident,  and  could  not 
make  calcalations  required  in  bia  bauneas  as 
rapidly  as  formerly.  A  i^ysician  testified  that 
he  thought  the  injury  was  sufficient  to  so  jar 
the  optic  nerve  as  to  affect  hia  vision  and  nis 
ability  to  figure  quickly,  and  that  bis  condition 
10  months  after  the  injury  (he  being  then  great- 
ly emaciated)  was  the  effect  of  some  injury  to 
tne  nervous  system,  and  would  show  that  he  had 
suffered  aome  great  ahock.  ffeld,  that  the  tes- 
timony was  pn^rly  permitted  to  go  to  the  Jnry, 
to  be  coiuiderea  in  estimating  the  damages,  if 
they  determined  that  the  injury  to  the  vision 
ana  the  nervous  shock  resulted  from  the  acci- 
dent 

2.  Bxdualon  of  a  qoeation  to  jdaintifl,  on 
cross-examination,  as  to  whether  a  physldBa  (a 
witness)  had  not,  on  the  day  of  plaintiff's  injury, 
advised  him  to  sue,  was  not  reversible  error,— 
If  intended  to  impeach  the  pbyaician,  no  ground 
being  laid;  and,  If  to  test  the  good  faith  or  in- 
tereat  of  the  ptwiddan,  plaintiff  having  answer- 
ed in  the  negative  before  the  question  was  ex- 
cluded. 


S.  Where  platntlfl,  soing  a  street  railroad  foi 
injuries  sustained  in  boarding  a  car,  testified 
that  he  hailed  the  ear,  to  get  on  it;  that  it  wto^ 
ped,  and  be  started  to  moont  it  and  cot  botii 
feet  on  the  side  platform,  but  befM«  he  could 
set  to  a  seat  the  car  started  snddenJr,  throwing 
him  off  and  injuring  him,  which  was  In  part  cor- 
roborated,—there  was  sufficient  evidence  to  go 
to  the  jury. 

4.  In  an  action  t<x  personal  injuries,  sltA  ben- 
efits received  by  plaintiff  from  any  looiee  other 
than  defendant  are  not  to  be  conridevsd  by  ths 
jury  in  making  op  their  verdict 

Appeal  from  coort  of  oommom  pleu;  Henry 
D.  Harlan,  Judge. 

Action  by  Gkorge  Baer  agalnat  the  Balti- 
more City   Paaeenger   B^lway  Cwqwuiy 
From  a  liulgment  for  plaintiff,  defoidant 
peals.  Affirmed.   

Argued  before  McSHEBBT,  a  J.,  and 
BOYD.  rOWLEB,  PAGE,  8CHHUCKEB,  and 
PBARCE,  JJ. 

Arthur  W.  Machen  and  Wm.  S.  Bryan,  Jr., 
for  appellant    William  Colton,  for  appellee. 

SCHMUCEER,  J.  The  app^ee  sued  ttie 
appellant  company  for  Injuries  sustained  by 
him  when  boarding  one  of  its  cars.  The  In- 
juries were  received  on  May  7,  1897,  and  the 
suit  was  brought  on  the  22d  of  the  same 
month.  The  declaration  avers  that  the  ap- 
p^lee  hailed  the  car  at  the  comer  of  two 
streets;  that  It  stopped,  and  be  attempted  to 
board  it  but  that  It  was  net^igenUy  and  pre- 
maturely started  before  he  could  get  Into  It 
and  he  was  thrown  to  the  street  and  dragged 
for  some  distance,  whereby  "he  xecelved  a 
serious  nervous  shock,  was  injured  about  the 
body,  arms,  and  head,"  was  compelled  to  lay 
out  mon^,  etc.,  "and  bad  been  deprived  of 
the  opportunity  to  attend  to  his  burineea  or 
avocation  of  a  traveling  salesman,"  etc.  The 
accounts  given  by  the  witnesses  of  the  bap- 
peaUng  of  the  accident  are  conflicting,  but  It 
ts  sufficient  for  the  purposes  of  this  opinion 
to  say  that  there  was  evidence  tending  to 
show  the  following  facts:  The  appellee  at- 
tempted to  board  an  opoi  trolley  car  when  It 
had  come  to  a  stop  at  the  comer  of  Butaw 
and  Baltlmwe  streets.  He  had  gotten  both 
feet  upon  the  footboard  which  rans  along  the 
side  of  the  car,  and  was  about  to  step  up  into 
the  car,  when,  at  the  signal  of  the  conductor, 
it  started  with  a  sudden  jar,  and  threw  him 
off  the  footboard,  and  dragged  him  along  the 
street  for  from  80  to  CO  feet  before  the  con- 
ductor was  aUe  to  stop  it  The  appellee  held 
to  one  of  the  sidebars  of  the  car  until  It  was 
stopped,  and  he  was  bruised  and  Injured  In 
the  legs,  side,  and  abddmen  by  being  dragged 
along  in  that  position.  The  evidence  tended, 
also,  to  show  that  some  of  these  Injuries  were 
of  a  permanent  nature.  At  the  trial  of  the 
case  on  March  25.  1898,  the  appellee,  having 
testified  that  since  the  accident  he  had  lost  a 
great  deal  of  his  will  power  and  physical 
power,  was  aaked  by  his  counsel  what  waa 
the  condition  of  hlB  vlsiott  before  the  Injury, 
as  compared  with  It  afterwards,  to  whlcb  he 
rolled  that  there  waa  considerable  ^lange; 
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that  be  did  not  lee  M  well  now  aa  before  the 
accident  He  waa  further  asked  by  his  coun- 
sel whether  or  not  he  waa  compelled  to  make 
calcolationa  <rf  his  purchases  and  sales  In  his 
business,  and  whether  there  was  any  differ- 
ence  In  bis  condition  In  that  respect  since  the 
Jnjary.  as  compared  with  his  condition  before 
the  Injury,  to  which  he  replied  that  he  found 
some  d^dency  In  that  re^MCt;  that  before 
the  accident  he  could  figure  more  quickly. 
Dr.  Archibald  Atkln8<Hi.  who  attended  the  ap- 
peilee  professionally  after  the  accident,  when 
asked  whether,  In  his  opinion  as  a  medical 
man,  the  injury  recetved  by  the  appellee 
would  probably  affect  hia  virion,  testified  as 
follows:  "Vision  Is  a  thing  Tery  hard  to  get 
at,  unless  you  hare  iregular  examinations,  but 
I  should  think  the  Injury  was  sufficient  to  so 
Jar  the  optic  nerve  as  to  eause  a  diminution 
In  that  respect  I  couldn't  say  positively.  I 
wouldn't  say  positively."  The  same  wttQess, 
being  asked  whether  the  appellee's  alleged  In- 
ability to  figure  as  quickly  after  as  before  the 
accident  would  probably  and  ordinarily  arise 
from  such  an  Injury  as  he  had.  received,  re- 
plied: "Well,  the  brain  Is  greater  than  the 
optic  nerve.  The  optic  nerve  Is  only  a  small 
part  of  it,  and  If  It  Is  affected  the  optic  nerve 
la  also  affected.  •  *  *  My  conclusion  would 
be,  yes."  He  also  testified  that  he  saw  no 
special  nervous  symptoms  In  the  appellee  at 
the  time  of  the  accident,  but  that  his  condi- 
tion 10  months  afterwards,  at  the  time  of  the 
trial  (he  being  theu  very  much  emaciated), 
was  the  effect 'Of  some  li^ury  to  the  nervous 
system,  and  would  go  towards  showing  that 
be  had  suffered  some  great  shock  or  Injury. 
The  appellant  excepted  to  the  admisslcm  of  all 
this  testimony  of  the  appellee  and  his  physi- 
cian, and  by  Its  sixth  and  seventh  prayers, 
which  the  court  rejected,  asserted  that  there 
was  no  legally  sufficient  evidence  to  enable 
the  ai^llee  to  recover  for  any  Injury  to  his 
nervous  system,  nor  any  sufficient  evidence, 
under  the  pleadings,  to  enable  him  to  recover 
for  any  injury  to  his  vision.  The  questions 
presented  by  tiiese  exceptions  and  prayers  are: 
First,  whether  the  Injury  to  the  vision  of  the 
appellee  was  such  a  natural  consequence  of 
the' accident  which  occurred  to  him  that  It 
did  not  require  to  be  specially  alleged  in  the 
declaration,  In  order  to  enable  him  to  recover 
for  It;  and,  secondly,  whether  there  was  any 
legally  sufficient  evidence  that  he  had  In  fact 
suffered  Injury  to  his  vision,  or  from  nervous 
shock.  This  court  has  had  frequent  ocpaslon 
to  consider  and  apply  the  i^oposltlou  that 
damans  which  are  not  the  natural  and  prob- 
able consequences  of  the  Injury  complained 
of  cannot  be  recovered  unless  they  have  been 
set  out  in  the  declaration.  In  the  cases  of 
SlUcott  T.  Lambome,  2  Md.  136,  and  Mc- 
TETlsb  T.  Carroll,  IS  Md.  429.  both  of  which 
were  actlona  (or  damages  to  real  estate,  the 
court  held  that  all  damages  must  be  specially 
alleged  which  are  not  the  necessary  conse- 
quences of  the  act  complained  ot^  even  though 
they  may  be  the  natural  and  probable  effect 


of  It;  but  In  more  recent  cases  of  suits  for  per- 
sonal li^uries  the  doctrine  has  been  more 
broadly  and  liberally  stated.  In  Sloan  v.  Ed- 
wards, 61  Md.  09,  where  this  issue  was  dis- 
tinctly raised  by  the  prayers,  It  was  held  that, 
although  the  damages  recoverable  must  be 
the  natural  and  proximate  consequences  of 
the  act  complained  of,  such  consequence  In- 
clude all  damages  of  which  the  act  was  the 
efficient  cause,  even  though  the  damages  did 
not  occur  until  some  time  after  the  act  was 
done,  and  were  not  contemplated  or  foreseen 
by  the  wrongdoer.  The  court  In  that  case 
cited  with  ai^roval  the  case  of  Tyson  v. 
Booth.  100  Mass.  258,  which  held  that  the 
plaintiff  might  show  specific,  direct  effects  of 
the  wrongful  act  complained  of,  without  spe- 
cially alleging  them  In  the  declaration.  In 
Bloan  V.  Edwards  the  action  was  for  damages 
for  an  assault  and  battery,  and  the  plaintiff 
was  permitted,  without  special  allegation  to 
that  effect,  to  prove  that  he  had,  as  a  result 
of  the  battery,  become  subject  to  convulsions 
or  fits.  In  the  opinion.  Judge  Alvey,  speak- 
ing for  the  court,  says:  "Of  course,  It  was 
(or  the  Jury  to  determine  whether  the  fits  or 
spasms  resulted  from  the  assault  and  battery, 
complained  of,  and  It  was  only  In  the  ev«it 
of  finding  in  tJie  affirmative  that  such  conse- 
quences could  be  considered  In  estimating  the 
damages."  The  case  of  Railway  Oo.  v.  Kemp, 
61  Md.  79-82,  much  resembles  the  one  at  bar. 
In  that  case  a  cancer  developed  In  Mrs. 
Kemp's  breast  at  a  spot  that  had  been  bruised 
by  the  sudden  starting  of  a  street  car  from 
which  she  was  about  to  aUght  The  doctors— 
of  whom  a  number  testified— all  said  that  It  Is 
Impossible  to  be  certain  as  to  the  cause  of  a 
cancer;  but  they  agreed  that  *tbe  blow  re- 
ceived t7  Mrs.  Kemp  was  sufficient  and  may 
have  been  the  cause  of  the  development  of  the 
cancer  in  her  case,  and  two  of  them  stated 
that  under  the  circumstances  of  the  case, 
they  would  attribute  the  cancer  to  that  cause. 
The  narr.  contained  no  special  allegation  of 
the  cancer,  yet  the  evidence  was  j>ennltted  to 
go  to  the  Jury,  the  court  holding  that:  "If 
the  Jury  believed  from  all  of  the  evidence  be- 
fore than  that  the  cancer  in  the  breast  of 
Mrs.  Kemp  was  the  natural  and  proximate 
consequence  of  the  blow  received  on  her 
breast  by  the  negligent  act  of  the  defendants, 
it  would  properly  form  an  dement  to  be  coo- 
sidered  in  awarding  damages  for  the  pain  and 
Injury  suffered  by  her.  •  •  ♦  It  Is  not  for 
the  defendanta  to  say  that  because  they  did 
not  or  could  not,  in  fact,  antiidpate  such  a  re- 
sult of  their  negllgwt  act,  they  most  there> 
fore  be  exonerated  from  liability  for  such  con- 
sequences as  ensued."  Upon  the  authority  of 
these  cases,  we  think  that  the  testimony  rela- 
tive to  injury  to  the  vision  of  the  appellee 
Waa  properly  permitted  to  go  to  the  Jury,  to 
be  ctmsldered  by  them  in  estimating  th@  dam- 
ages, If  they  determined  from  all  the  evidence 
that  such  Injury  resulted  from  the  accident 
complained  ot.  We  think  the  same  principle 
applies  to  the  testimony  excepted  to  in  retfer- 
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e&ce  to  an  alleged  nerrous  shock  to  the  appel- 
lee. Nervous  ihock  was  only  spoken  of  inci- 
dentally by  the  witness  In  connection  with  the 
emaciation  and  want  of  nutrition  on  the  part 
of  the  ai^ellee,  which  were  present  some 
months  after  the  accident,  and  may  have  been 
caused  by  It.  The  medical  witness  testified 
that,  in  his  opinion,  the  Injury  suCFered  by  the 
appellee  was  sufficient  to  produce  all  the  bad 
results  of  which  we  have  spoken.  There  was 
no  attempt  In  the  case  at  bar,  as  there  was  In 
the  case  of  Railroad  Co.  t.  Dashiell,  7  App.  D. 
C.  S13,  which  was  much  relied  on  by  the  ap- 
pellant, to  produce  an  Instraction  to  the  Jury 
making  the  loss  to  vision  or  the  nervous  8hod£ 
a  separate  and  independent  ground  for  award- 
ing damages.  The  evidence  In  reference  to 
these  two  elements  of  damage  was  not  in  it- 
self conclusive,  but  It  was.  In  our  opinion,  suf- 
flcient  to  go  to  the  Jury,  to  be  considered  In 
connection  with  the  other  testimony,  In  order 
to  determine  to  what,  If  any,  ext^t  the  In- 
juries to  the  appellee  resultM  from  the  acci- 
dent, and  also  In  order  to  estimate  the  amount 
of  damages  from  such  ot  the  Injuries  as  they 
should  conclude  arose  from  that  cause.  It 
fellows  from  what  we  have  said  that  the  ap- 
pellant's sixth  and  seventh  prayers  were  prop- 
etly  rejected. 

We  find  no  reversible  error  In  the  refusal 
of  the  court  below  to  permit  the  appellant's 
counsel  to  ask  the  appellee,  upon  cross-exam- 
ination, if  Dr.  Atkinson,  the  medical  witness, 
did  not  advise  him  on  the  very  day  on  which 
the  accident  happened  to  bring  this  suit  If 
the  question  was  Intended  to  test  the  bona 
fldes  of  the  witness,  or  show  an  interest  on 
his  part  in  the  suit,  and  thus  affect  the  weight 
of  his  testimony,  no  barm  was  done  to  the  ap- 
pellant by  Its  rejection;  for  the  appellee,  be- 
rore  the  court  bad  ruled  upon  the  subject, 
promptly  answered  the  question  In  the  nega- 
tive. If  It  was  intended  to  lay  a  foundation 
for  contradicting  the  doctor,  he  should  have 
first  been  asked  if  he  had  advised  the  bringing 
of  the  suit  but  that  was  not  done. 

The  appellant's  ninth  and  tenth  prayers 
were  properly  rejected,— the  ninth,  because  It 
was  general  and  abstract  In  Its  statements, 
and  not  connected  with  or  applied  to  the  facts 
of  the  case;  and  the  tenth,  because  there  was 
the  evidence  of  the  medical  witness  that  some 
of  the  Injuries  of  the  appellee  were  permanent 
In  their  nature. 

The  eleventh  prayer  of  the  appellant,  which 
requested  the  court  to  take  the  entire  case 
from  the  Jury  for  want  of  legally  sufficient 
evidence,  was  also  properly  rejected.  The  evi- 
dence as  to  the  circumstances  under  which 
the  accident  occurred  was  ctMifllctLng,  as  we 
have  already  said.  But  the  appellee  testified 
that  he  hailed  the  car  for  the  purpose  of  get- 
ting on  it;  that  it  stopped,  and  be  then  start- 
ed to  mount  It,  and  had  gotten  both  feet  upon 
the  side  platform,  and  was  about  to  enter  the 
car,  but  as  soon  as  he  got  on  the  platform, 
and  before  he  could  get  to  a  seat,  the  car  start- 
ed with  a  sudden  Jar,  and  threw  him  off  ajid 


injured  him.  His  testimony  was  In  part  cor- 
roborated by  the  wUness  Hoffberger.  In  view 
of  this  testimony,  it  would  have  been  improper 
for  the  court  to  have  taken  the  case  from  the 
jury.  If  the  appellee's  testimony  be  true,  the 
conductor  of  the  car  was  made  aware  of  his 
desire  to  board  the  car.  and  stopited  it  for  the 
purpose  of  allowing  him  to  do  so.  If  the  con- 
ductor then  started  the  car  prematurely,  with- 
out allowing  the  appellee  a  reastmable  oppor- 
tunity, under  the  circumstances,  of  first  taking 
a  safe  position,  he  was  guilty  of  negligence, 
and  under  the  rulings  of  this  court  In  Railway 
Co.  V.  Smith,  74  Md.  214.  21  AtL  706,  and  Bal- 
timore Traction  Co.  v.  State.  78  Md.  426.  2& 
Atl.  397,  the  appellee  was  entitled  to  recover. 
It  Is  desirable,  tn  otiet  to  facilitate  rapid 
transit  in  large  cities,  that  passengers  should 
be  prompt  in  entering  and  departing  from 
street  cars,  but  those  operating  the  cars  must 
take  every  reasonable  precaution  for  the  pro- 
tection of  the  passengers.  It  is  a  well-known 
fact  that  the  footlward  runnbig  ak>ng  the  side 
of  the  ordinary  open  trolley  car  is  narrow,  and 
that  both  the  step  from  the  pavement  to  the 
footboard  and  the  one  from  the  latter  to  the 
fioor  of  the  car  are  high.  A  fair  opportunity 
of  taking  these  two  steps  In  safety  should  al- 
ways be  afforded  to  the  passragers  before 
starting  the  car. 

The  law  of  this  case  was  correctly  stated  ki 
the  appellee's  prayers  which  were  granted  by 
the  court,  and  which,  with  the  exception  of 
the  sixth  one,  were  copied  from  those  which 
met  the  approval  of  this  court  In  the  case  of 
Railroad  Co.  v.  Anderson,  72  Md.  519,  20  AU. 
2,  8  L.  R.  A.  673.  The  sixth  prayer  asserts  the 
correct  proposition  that  any  si(^  benefits  re- 
ceived by  the  plaintiff  from  any  source  other 
than  the  defendant  were  not  to  be  considered 
by  the  jury  In  making  up  their  verdict  Tlxv 
Judgment  w4U  be  affirmed,  with  costa. 


(W  Md.  63) 

RILBT  V.  NEW  YORK,  P.  &  N.  B.  CX>. 
(Oourt  of  Aroeals  of  Maryland.  Nov.  2S,  1899.* 

RAILROADS— FRIOHTBNINO  HORSES— ESCAP- 
INQ  STEAM— EVIDBNCB—TIUB  FOR  APPOAL. 

1.  A  railroad  company  is  not  liable  for  fiigbt- 
ening  a  h<MrBe,  caused  by  steam  escaping  from  ao 
eagiDe  standing  near  the  crossing  which  the 
horse  was  going  over;  It  not  being  shown  that 
the  noise  was  of  an  extraordinary  or  unusual 
character,  or  without  its  charter  privileges. 

2.  The  allegation  of  the  complaint  in  an  ac- 
tion against  a  railroad  for  the  frightening  of  a 
horse  by  steam  escaping  through  the  opening  of 
the  cylinder  cocks  of  a  locomotive  Btanding  near 
the  crossing,  that  the  defendant's  servant  then 
and  there  in  charge  of  the  engine  caused  the 
discharge,  is  not  sustained;  it  appearing  that 
the  en^neer  was  not  in  the  engine,  the  fireman 
testifying  that  he  did  not  turn  on  the  cylinder 
cocks,  and  it  not  being  shown  that  any  of  them 
were  in  the  engine  at  the  time. 

3.  An  appeal,  not  being  taken  within  two 
months  from  the  date  of  the  judgment  as  le- 
Quired  by  Code,  art  S,  1  6  (mtea^  ZZ),  will  be 
dismissed. 

Appeal  from  circuit  court  Worcester  conn^; 
Charles  F.  Holland  and  Henry  Uoyd,  Jodges. 
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Action  by  King  W.  EUey  againat  the  New 
York,  Philadelphia  &  Norfolk  Ballroad  Com- 
pany. Judgment  for  defendant  Plaintiff  ap- 
peals. Dismissed. 

Argued  before  McSHERRT,  0.  and 
BOYD,  FOWLBR.  BOND,  PAGB,  BBISCX)!), 
8CHMUCKEB,  and  PSABGB.  JJ. 

Graham  &  Fitch.  t<a  appdlutt  If  Ues  * 
Stanford,  for  qtpellee. 

BOND,  J.  This  action  was  brought  hi  Wi- 
comico county  by  the  plaintiff  against  the  de- 
fendant company  to  recover  for  personal  In- 
juries received  by  himself,  and  for  damages  to 
his  horse  and  carriage,  occasioned,  as  alleged, 
by  the  negligence  of  the  defendant  In  causing 
his  horse  to  take  fright  and  run  away  while  he 
was  In  the  act  of  driving  across  the  defendant's 
trade  near  Its  station  In  the  city  of  Salisbury. 
The  wrongful  act  or  negligence  charged  as 
the  ground  of  the  action  Is  stated  In  the  narr. 
as  follows:  "While  the  defendant's  engine 
was  standing  still,  and  within  about  15  feet 
of  plaintiffs  said  horse,  the  defendant's  serv- 
ant then  and  there  In  charge  and  control  of 
said  engine  voluntarily,  negligently,  careless- 
ly, and  unnecessarily,  suddenly,  and  without 
notice  or  warning  to  the  plaintiff,  caused  the 
discharge  and  escape  of  steam  from  the  cylin- 
ders of  said  engine,  whereupon  and  whereby 
the  plalnttlf's  said  horse  becsme  and  was 
frightened  and  ran  away,"  etc.  The  case  was 
removed  to,  and  tried  In,  Worcester  county, 
with  the  aid  of  a  Jury,  and  at  Its  close  was 
withdrawn  from  the  Jury,  upon  an  Ins^c- 
tlon  from  the  court,  given  at  the  request  of 
the  defendant,  that  there  was  no  legally  suffi- 
cient evidence  upon  which  the  plaintiff  conld 
recover.  The  verdict  end  Judgment  belnj:  In 
consequence  against  the  plaintiff,  he  ttas  ap- 
pealed, and  brought  up  the  single  question  of 
the  correctness  of  this  prayer. 

It  appears  that  the  engine  In  question  was 
lawfidly  on  Its  track,  engaged  In  shifting  can 
near  Its  station,  and  was  standing  still,  about 
15  feet  from  the  public  street  crossing,  at  the 
time  plaintiff  attempted  to  cross.  Under  these 
circumstances,  It  became  the  duty  of  defend- 
ant's servants  In  charge  of  said  engine  to  ex- 
ercise reaaonable  care  and  prudence  to  avoid 
Injury  to  the  plaintiff,  as  the  plaintiff,  equally 
with  the  defendant,  had  the  right  to  the  use 
of  the  street  or  crossing.  It  was  nevertheless 
the  right  of  the  defendant  to  make  such  noise 
as  was  usual  and  Incidental  to  the  movement 
and  operation  of  its  engine  at  the  time  and 
place,  and  In  the  work  engaged.  The  above 
statement  of  the  law  la  well  settled.  DuTall's 
Case,  73  Md.  516.  21  Atl.  49S;  Bnrkhardt's 
Case,  83  Md.  516,  34  Atl.  1010. 

As  the  question  raised  brings  before  us  all 
the  testimony  offered  by  the  plaintiff,  we  will 
now  proceed  to  examine  It  Tbe  plaintiff  In 
the  first  Instance  offered '  himself  as  a  wit- 
ness, and  testified  as  follows:  "That  he  drove 
to  Sallsbuiy,  and  came  to  where  defendant's 
railroad  track  croaaed  Bast  Church  itreel;  near 


Its  passenger  station.  That  as  he  approached 
the  crossing  an  engine  of  the  defendajit  was 
backing  over  the  road.  That  after  the  engine 
had  crossed  the  road,  It  came  to  a  stop  about 
fifteen  feet  south  of  the  crossing,  and  he  asked 
a  man  who  was  standing  at  the  crossing  If  it 
was  safe  to  cross,  and  the  man  beckoned  to 
him  to  come  across,  and  about  that  time,  or 
before,  the  engineer  bad  Jumped  from  the 
cab  of  the  engine,  and  went  to  a  store  near 
where  the  plaintiff  was  sitting  In  his  carriage, 
and  heard  him  ask  the  question  if  he  could 
cross,  and  told  him  he  could  do  so.  He 
started  to  drive  across,  and  his  horse  took  no 
notkie  of  the  escaping  steam  from  the  top  of 
the  engine,  but  that  Just  as  he  got  In  front  of 
the  engine  somebody  In  the  engine  op^ed  the 
cylinder  cocks,  which  were  situated  on  the 
lower  aide  of  the  engine,  and  the  steam  escap- 
ed, and  hot  water,  which  frightened  the  horse, 
and  the  horse  ran  away."  This  Is  the  whole 
of  plaintiffs  testimony,  as  given  by  himself. 
The  next  vrltness  was  John  A.  Parker,  who 
testified  "that  he  heard  Uie  plaintiff  ask  If  It 
was  safe  to  cross,  and  saw  the  man  beckon 
him  to  come  over;  that  he  saw  plaintiff  start 
ov^,  and  his  horse  did  not  seem  to  be  scared 
until  he  got  In  front  of  the  engine,  and  the 
cylinder  cocks  were  turned  on."  George  R. 
Bennett  the  third  witness,  saw  plaintiff  "start 
over,  and  heard  him  ask  somebody  If  he  could 
cross,  and  that  when  he  started  the  engine  was 
blowing  off  steam  at  the  top  valve,  and  con- 
I  tinned  doing  so  while  the  plaintiff  crossed 
over,  and  that  the  horse  did  not  seem  to  be 
scared  at  all  until  be  got  opposite  the  engine, 
when  the  cylinder  cocks  were  opened."  The 
last  witness  to  the  accident  was  John  Whaley, 
who  testified  that  "the  engine  was  standing 
still  a  llttie  south  of  the  street  crossing,  and 
that  when  the  plaintiff  got  on  the  crossing 
they  opened  the  side  valves,  and  he  saw  some- 
thing go  up  Uke  that  making  a  hissing  sound, 
and  scared  the  horse."  The  only  other  witness 
for  the  plaintiff  was  Frederick  Ridings,  who 
was  put  up  as  an  expert  on  engines  in  general, 
and  testified  that  for  35  or  37  years  he  had 
"been  running  engines,  and  was  familiar  with 
the  construction  of  locomotives  and  engines, 
and  that  the  cylinder  cocks  of  an  engine  are 
put  there  to  let  the  wateir  that  condenses  In 
the  cylinder  out  In  the  cylinder  cocks;  that 
the  cylinder  cocks  do  not  work  automatically, 
but  are  controlled  from  the  cab  on  the  engine; 
that  there  Is  no  particular  time  when  It  is 
necessary  to  open  the  cylinder  cocks,  unless 
the  cylinder  gets  too  much  water  In  it  and  you 
want  to  empty  it;  that  when  the  engine  Is 
standing  stiU  there  Is  no  necessity  at  all  for 
opening  it  but  when  the  engine  Is  shifting  or 
moving  about  there  Is  sometimes  necessity  for 
opening  the  cylinder  cocks  to  let  the  water 
out"  The  foregoing  is  the  testimony  In  full 
as  offered  the  plaintiff.  The  defendant  of- 
fered and  proved  by  the  engineer.  In  corrobo- 
ration of  plaintiff's  testimony,  that  be  was  not 
In  the  cab  of  Uie  engine  at  Uie  time  the  ac- 
ddent  occmred,  and  therefore  oould  not  havs 
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turned  on  the  cyVaxda  codes.  The  fireman 
testified,  also  without  contradiction,  that  he 
did  not  open  the  cylinder  cockB. 

Aa  seen  from  the  testimony  set  out,  the 
plaintiff  utterly  failed  to  show  that  the  cylin- 
der cocks  were  opened  by  any  of  the  men  In 
control  of  the  engine,  or  that  they,  or  any  of 
them,  were  In  the  cab  at  all  at  the  time  Ihe  ac- 
cident happened.  There  la  oo  eridence  that 
any  one  was  In  the  osb,  except  from  what 
might  be  raguely  inferred.  Nor  has  the  i^lo- 
tlff  shown  that  the  noise  made  by  tlie  engine 
at  the  time  was  at  an  extraordinary  or  even 
unusual  character,  and  not  within  Its  charter 
privileges.  Among  many  others  In  this  state, 
the  case  of  Baltimore  &  O.  R.  Oo.  t.  State,  71 
Bfd.  5S0, 18  Att.  068,  Tery  fuUy  states  the  role 
entitling  a  recovery  In  cases  of  this  bind:  "In 
matters  of  proof,  we  are  not  jnstlfied  in  In- 
ferring from  mere  poaslbllltles  the  existence 
of  facts.  There  must  be  proof  of  the  essen- 
tial facte  to  fix  ilsblllty  upon  a  party  charged 
with  the  ocHnmlssIon  ot  a  wnrngful  act  And 
even  a  scintilla  of  erldoice  or  a  mere  surmise 
that  there  may  have  been  negligence  on  the 
part  of  the  defendant  will  not  justify  the 
court  in  submitting  the  case  to  the  Jury.  There 
must  be,  In  a  case  like  the  present,  some  rea- 
sonable evidesice  of  wen-d.efined  acta  of  negli- 
gence, as  tiie  cause  of  the  injury  complained 
of;  and  therefore  It  Is  Incumbent  vpaa  the 
plfOnUff  to  give  some  afiDrmative  eridence  of 
the  existence  of  such  negligence  before  he  can 
ask  that  the  case'  be  submitted  to  the  jury. 
Whart  Neg.  I  £il,  and  cases  there  cited.  Or, 
as  clearly  stated  by  the  supreme  court  In  Par- 
rot T,  Wells,  Fargo  &  Co.,  15  Wall  524,  537,  21 
L.  Ed.  206:  "No  one  is  responsible  for  In- 
juries resulting  from  unavoidable  accident 
whilst  engaged  In  a  lawful  business.  A  party 
charging  negligence  as  a  ground  of  action 
must  prove  It  He  must  show  that  the  defend- 
ant by  his  act  or  by  his  omission,  has  violated 
some  du^  Incumbent  upon  him,  which  has 
caused  the  Injury  complained  of.  Juries  can- 
not be  allowed,  howevw  great  the  deference 
conceded  to  their  province,  to  make  mere  con- 
jecture or  speculation  the  foundation  of  their 
verdlcte.  If  there  be  no  evidence  upon  which 
a  rational  conclusion  may  be  based  hi  support 
of  the  claim  of  the  plaintiff,  the  case  should 
be  withdrawn  from  the  Jury;  and  to  do  this 
is  a  preliminary  duty  of  the  court"  We  do 
not  think  that  the  plaintiff  has  by  his  proof 
met  the  requirements  of  law  as  above  announ- 
ced, and  consequently  he  must  fall  In  his  ac- 
tion, as  property  determined  by  the  court  be- 
low. We  think,  besides,  that  the  recent  case 
of  Burkhardt,  In  83  Md.,  and  34  AU..  as  before 
cited,  is  conclusive  of  thla  But  this  appeal 
must  be  disposed  of  on  another  ground,  and 
must  be  dismissed  as  having  not  been  ta^en 
within  two  montlis  from  the  rendition  of  the 
Judgment  The  judgment  was  rendered  on  the 
23d  day  of  May,  1899,  and  the  order  for  ap- 
peal filed  on  the  26th  of  July,  1690.  It  fol- 
lows that  the  ai^eal  must  be  dismissed  on  ap- 
peBee's  motion,  as  the  same  was  not  taken 


within  two  months  from  the  date  of  the  Judg- 
ment w  required  by  section  6  of  artlde  5  of 
the  Code  Omles  2  and  27).  Helghte  Ob.  v. 
Sadtler,  62  Md.  Appeal  dlsmlsswl,  with 
costs. 

GIBBONS  V.  HBISKEUi. 
(Oourt  of  Appeals  of  Marylai^   Nov.  23,  1809.) 

LIHITATIONS-TOLUNQ  8TATUTB. 

Plea  Of  llmitatioDB,  in  action  against  an  ad- 
ministrator, is  not  overaune  bv  allegation  that, 
prior  to  death  of  lotestate,  plaintiff  sued  him  in 
the  district  of  C,  the  place  of  bis  business  resi- 
dence, on  the  same  cause  of  action,  and  tiiat  he 
i^iwsred  to  said  action,  and  contested, the  claim 
Iv  denying  It,  and  that  sftw  Us  deatU  said  suit 
was  stricken  from  the  doAet  by  the  court, 
where  It  appears  that,  firom  accrual  of  cause  of 
action  to  death  of  intestate  he  lived  in  the 
state,  in  the  county  «f  P. 

Appeal  from  drcott  eoort,  Prince  George 
county. 

Action  by  Joseph  H.  OlUmns  against  Jesse  L. 
Helskdl,  administrate  ot  Peter  H.  H^dcell, 
deceased.  Judgment  for  defoidant  Plalii> 
tiff  appeals  Affirmed.   

Argued  before  McSHZ3tRY,  a  and 
PAGE,  PEARCB,  FOWIiBR,  BOTD,  BOSD, 
BBISCOB,  and  SCEDfUCKEB,  JJ. 

Wm.  A.  Meloy,  for  i^>eUant  FlUmMft 
Beall  and  F.  Snowden  Hill,  for  awellee. 

BOND,  J.  Ou  the  16th  dsy  of  Janoaiy. 
1899,  the  plaintiff,  the  appellant  In  this  court 
filed  his  declaration  hi  assumpsit  In  the  dicult 
court  for  Prince  Oeorge  county,  Md.,  against 
the  appellee,  as  administrator  of  Peter  H. 
Helskell,  deceased,  to  recover  for  materials 
famished,  and  work  and  labor  performed,  as 
alleged  by  him,  for  the  defendant's  Intestate 
hi  his  lifetime,  accompanied  by  the  particulars 
of  the  demands.  On  the  same  day  ot  the  filing 
of  the  narr,,  as  appears  from  the  record,  tbe 
defendant  appeared,  and  filed  the  three  fol- 
lowing pleas:  <1)  That  his  Intesteto  never 
promised  as  alleged:  (2)  that  the  alleged 
cause  of  action  did  not  aocrue  within  tliree 
years  before  the  Institution  of  the  suit;  and 
(3)  that  the  defendant  bad  fuUy  administered 
the  goods  of  ills  Intestate,  etc  On  the  first 
and  third  pleas  plaintiff  Joined  Issue,  and  re- 
plied specially  to  the  second. 

Aa  the  decision  of  the  case  turns  upon  the 
sufficiency  of  the  r^lcation,  we  set  it  out  In 
full,  which  Is  as  fcOlows:  "The  cause  of  ac- 
tion set  forth  In  the  narr.  herein  first  became 
due  and  payable  In  the  month  of  July,  1883, 
and  an  action  at  law  was  brougjtit  thereon  by 
the  plaintiff  against  the  said  Peter  H.  Hels- 
kell (now  deceased),  in  his  lifetime.  <hi  the 
10th  day  of  April,  1886,  In  the  supreme  court 
of  the  District  of  Columbia,  by  due  personal 
service  of  its  process  on  tiie  said  Peter  In 
the  action  No.  26,^,  at  law,  whereby  the 
said  court  acquired  and  had  full  JurtadictlMi 
of  the  said  subject-mattw,  and  of  the  petacn 
of  the  said  Peter,  and  the  said  Peter  Qun- 
upon  appeared  In  said  court  and  submitted  to 
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ItB  full  JarlBdicUon  In  tbe  premises,  pleads  to 
the  cause,  and  joins  Issue  vltli  tbe  plalntlft 
tberein.  and  such  action  at  law  and  Issues 
Joined  stJU  remained  In  the  said  court  pend- 
ing at  the  time  of  said  Peter's  death.  There- 
upon, subsequentlf.  In  a  proceeding  In  said 
cause  on  behalf  of  the  said  plaintiff  to  have 
the  same  revived,  and  tbe  said  Jesse  L.  Hels- 
kell,  administrator  of  the  estate  of  the  said 
Peter,  deceased,  brought  in  as  a  party  de- 
fendant, to  wit,  on  the  24th  day  of  February, 
18M,  the  said  supreme  court  of  tbe  District 
of  Columbia  finally  struck  from  Its  docket  tbe 
said  action  at  law  No.  2C,844,  and  dismissed 
the  same,  for  want  of  power  In  said  court  to 
compel  the  foreign  administrator  to  come  Into 
said  court  In  said  cause;  whereupon  this  pres- 
ent action  was  brought  and  begun  one  month 
and  fifteen  days  after  such  termination  of  the 
former  action  aforesaid,  and  thirteen  months 
and  twenty-six  days  otter  the  appointment  of 
the  said  administrator  In  this  Jurisdiction  to 
represent  the  estate  of  the  said  Peter."  This 
replication  was  followed  by  a  rejoinder,  to 
the  effect  that  "defendant's  Intestate,  at  tile 
time  of  the  making  of  the  alleged  contract 
sued  on  In  tills  case,  and  the  accruing  of  the 
alleged  cause  of  action,  to  wit,  August,  1882, 
was  a  citizen  of  the  state  of  Bfaryland,  resid- 
ing In  Prince  George  county,  and  continuonaly 
thereafter  remained  sudi  dtisien  and  resi- 
dent to  the  time  of  his  death,  to  wit.  In  the 
year  IS&S."  To  tbe  rejoinder  the  plaintiff  en- 
tered a  demurrer,  which,  upon  argument,  was 
overruled,  and  Judgment  given  In  favor  of 
the  defendant.  It  is  from  this  Judgment  that 
the  appeal  was  taken,  thus  presenting  purely  a 
questltHi  of  pleading  that  we  have  to  dedde. 

No  authorities  are  needed  to  the  proposition 
that  the  effect  of  a  demurrer  Is  to  bring  be- 
fore the  court  all  the  pleadings  In  the  case, 
and  that  Judgment  will  be  given  for  the  party 
who,  on  the  whole,  Is  entitled  to  It.  It  goes 
bade  to  the  first  error  In  the  pleadings.  Hence 
our  duty  Is  to  examine  and  pass  upon  the 
sufficiency  of  all  the  pleadings.  The  declara- 
tion and  pleas  are  in  the  usual  form,  and  we 
find  no  (Ejection  to  them.  The  replication  In 
question  comes  next  In  order,  and  we  are 
dearly  of  the  opinion  that  It  Is  bad,— with- 
out the  support  of  any  prindple  of  which  we 
are  aware.  Tbe  most  usual  replication  to  tbe 
plea  of  the  statute  of  limitations  la  a  new 
promise  or  replication  by  way  of  traverse; 
and,  80  far  as  the  facts  of  this  case  are  dls- 
dosed  to  us  by  the  record,  no  other  course  of 
Sheading  was  open  to  the  plaintiff.  What  are 
the  facts  set  up  by  the  replication  to  over- 
come the  statute?  Simply  that,  prior  to  the 
death  of  said  Peter  H.  Heiskell,  the  plaintiff 
had  sued  him  In  the  District  of  Colombia,  the 
place  of  his  business  residence,  on  the  same 
cause  of  action,  and  that  be  had  appeared  to 
aaJd  action,  and  contested  tbe  claim  by  deny- 
ing it,  and  that  after  his  death  said  suit  was 
stricken  from  tbe  docket  by  order  of  coort 
All  the  admissions  of  the  record  are  to  the 
effect  that  defendant!  Intestate  waa,  at  tbe 


time  of  the  making  the  alleged  contract.  In 

1882,  a  citizen  of  tbe  state  of  Maryland,  and 
a  resident  of  Prince  George  county,  and  that 
he  remained  such  up  to  the  time  of  his  death, 
in  1888.  There  was  no  time,  therefore,  from 
the  accruing  due  of  the  alleged  debt,  in  July, 

1883,  he  could  not  have  sued  in  the  appro* 
prlate  court  of  Prince  Qeorge  county,  and 
carried  on  his  suit  to  a  condualon.  Instead, 
he  selected,  of  his  own  choice,  another  Juris- 
diction, with  the  result  seen.  In  this  he  has 
no  right  to  complain,  since  It  was  his  own 
free  act  The  cases  dted  and  relied  on  by 
the  learned  coimsel  for  appellant  do  not,  in 
our  view,  sustain  tbe  state  of  pleading  adopt- 
ed by  him.  They  refer  to  an  entirely  differ- 
ent class  of  cases,  where  objection  is  made  to 
the  running  of  the  statute  on  tbe  ground  of 
fraud  of  the  adverse  party,  disability,  etc.  But 
In  this  case  the  plaintiff  was  under  no  disabil- 
ity whatever  at  any  time  to  sue.  There  was 
nothing  to  restrain  him,  except  his  own  disln- 
dlnatlon,  from  the  time  he  had  a  right  of 
action.  "The  prindple  of  law  Is  undlsputable 
that,  when  the  statute  of  limitations  once  be- 
gins to  run,  nothing  will  stop  or  Impede  its 
operation.  It  never  does  attach,  unless  there 
be  stMue  person  In  being  competent  to  sue,  but, 
when  that  la  the  case,  the  legal  bar  to  the 
recovery  of  the  money  will  arise,  unless  legal 
steps  are  adi^ted  to  enforce  a  payment  with- 
in the  period  prescribed  by  law."  Ruff's 
Adm'r  v.  Bull  (Brantly's  Ed.)  7  Har.  &  J.  11; 
Hogan  V.  Kurtz,  04  U.  8.  7T3,  24  L.  Ed.  317. 
We  entirely  agree  with  the  action  of  the  court 
t>eIow,  and,  for  the  reasons  given,  will  affirm 
the  Judgment  Judgment  affirmed,  with  costs. 


.(90  Hd.  m 


GUT  V.  STATE. 


(Court  of  Appeals  of  Maryland.  Nov.  23,  18B9.) 

GRIHINAZ.  LAW  —  DfTOXJOATINO  UQVORB  — 
WITNESS  —  PRIVIl4SaS  OP  DBPBNDANT — 
BBL-F-CRIMINATINO  BVIDBNCB— GROSS- BX - 
AUINATION— UNITBID  BTATBS  REVBNUB  U- 
OBNSB. 

1.  A  defendant,  on  trial  for  selling  intoxicat- 
ing liquor  in  violation  of  the  local  option  law, 
mar  be  asked,  on  cross-examinatltHi,  if  he  has  a 
United  States  revenoe  license  to  sell  intoxicat- 
ing liqtior;  as  defendant  hj  going  upon  the 
stand  to  testify,  waives  the  right  aiven  by  Bill 
of  Rights,  I  22,  and  Coast.  U.  S.  Amend.  5,  to 
refuse  to  testify  to  matters  against  himself, 
and  that  will  criminate  him. 

2.  Where  accused  goes  upon  the  stand  to  tes* 
tify  In  bis  own  bebuf,  he  may  be  cross-examin- 
ed as  to  any  matter  pertinent  to  the  issue, 
whether  he  testified  opra  that  matter  in  Us  di- 
rect examination  or  not 

3.  In  a  prosecotion  for  violating  tiie  local  op- 
tion law,  where  defendant  testified  that  he  had 
no  United  States  license  to  sell  liquor,  evidence 
that  he  had  such  license  Is  admissible,  as  Code 
Pub.  Loc.  Iaws,  i  232,  art  13,  expressly  provides 
for  the  admisBibudr  of  such  evidenee.  and  aa  It 
would  be  adrntsslUe  In  absence  of  andi  section. 

Appeal  from  circuit  court,  Barfoid  county; 
James  D.  Watters,  Judge. 

George  Guy  was  convicted  for  unlawfully 
•elUng  Into^catlng  Uquora.  and  be  i^fpeaUk 
Afllnned. 
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Argued  before  McSHERRT,  a  and 
PAGE,  PEAROE,  FOWLBR,  BOYD,  BOND. 
BBI8C0E.  and  SCHHUCKEB.  JJ. 

John  B.  Tonnff  and  I.  L  Ardier,  foe  ajfpA' 
lant.  OaeUker,  Atty.  Ool,  W.  W.  Preston, 
and  Gea  U  Van  Bibber,  for  tbe  State. 

FOWLER,  J.  The  defendant  waa  Indicted 
for  unlawfully  selling  Intoxicating  liquors  con- 
trary to  the  local  option  law  of  Elarford  coun- 
ty. He  was  tried  before  a  Jury,  found  guilty, 
and  sentenced  to  fine  and  Imprisonment. 

The  state  offered  testimony  by  a  competent 
witness  tending  to  prove  that  during  the 
month  of  March— some  three  or  four  months 
before  the  trial— the  witness  purchased  whisky 
from  the  defendant.  The  state  then  rested. 
In  order  to  meet  the  case  thus  made,  the  de 
fendant  went  upon  the  stand  of  his  own  mo- 
tion, and  testifled  In  his  own  behalf,  to  the 
effect  that  he  did  not  sell  any  whisky  as  tes- 
tifled to  by  the  prosecuting  witness.  Upon 
cross-examination  by  the  state,  the  defendant 
was  asked  If  he  had  a  United  States  govern- 
ment or  Internal  revenue  license  to  sell  splrltu- 
oua  or  fermented  liquors  In  Harford  cotmty. 
To  the  asking  of  this  question  the  defendant 
objected,  on  the  ground  that  the  answer  might 
criminate  him,  but  his  objection  was  overruled 
by  .the  court,  and  the  question  was  allowed  to 
be  asked,  and  the  defendant  was  required  to 
answer  it  His  answer  was  that  he  had  not 
such  a  license  for  tbe  sale  of  either  spiritu- 
ous or  fermented  liquors  In  Harford  county. 
This  ruling  of  the  court  forms  the  first 
ceptlon.  During  the  further  progress  of, the 
trial  the  state  called  a  witness  In  rebuttal, 
who  testified  that  he  had  been  a  clerk  la  the 
Internal  revenue  office  for  this  state  until  the 
fall  of  1S98,  and  that  the  defendant  had,  at 
the  time  biqutred  of,  an  internal  revenue  li- 
cense for  the  purpose  above  mentioned.  The 
objection  of  tbe  defendant  to  this  question 
was  overruled,  and  the  witness  was  permitted 
to  answer  that  the  defendant  had  such  a  li- 
cense to  sell  spirituous  liquors  In  Harford 
county  for  one  year,  expiring  on  the  Ist  of 
July,  1899.  This  ruling  constitutes  the  sec 
<md  exceptl(m.  The  defendant  has  appealed. 
We  will  briefly  consid^  these  two  excepdona 
in  tbe  order  In  wblch  tbey  appear  bi  tbe  rec- 
ord. 

1.  That  a  witness  cannot  be  compelled  to 
answer  a  question,  the  answer  to  wblch  it 
reasonably  appears  "will  have  a  tendency  to 
expose  bim  to  a  penal  liability  or  to  any  kind 
of  punishment  or  to  a  criminal  charge,"  has 
long  been  settled.  It  Is  also  equally  well  set- 
tled that  this  "Is  a  personal  privilege  of  the 
witness,  and  must  be  claimed  by  him  upon 
oath,  and  that,  therefore,  neither  the  party  to 
the  cause  nor  the  counsel  engaged  will  be  per- 
mitted to  make  the  objection."  1  Qreenl.  Ev. 
i  451.  But  while  this  general  rule  would  un- 
doubtedly control,  and  Is  recognized  by  our 
courts  In  the  case  of  a  witness  who  Is  sum- 
moned and  compelled  to  testify  (2  Poe,  PL  ft 


Prac  278),  we  do  not  think  It  should  be  al- 
lowed to  prevail  when.  In  a  criminal  case,  the 
accused  volantarlly  testifled  in  his  own  be- 
half. To  apply  the  general  role  to  a  case 
like  tbe  one  before  us  seems  to  us  not  only 
contrary  to  reason,  but  against  the  weight  ot 
authority  as  well.  In  Maryland,  as  In  other 
states,  ^e  persfxi  charged  with  a  crime  may 
by  statute,  at  his  own  request,  but  not  other- 
wise, be  deemed  a  competent  witness.  And 
It  would  seem  but  right  tM.t,  If  a  person  so 
charged  voluntarily  becomes  a  witness  In  his 
own  behalf,  he  shoold  be  held  to  have  waived 
the  privilege  and  protection  which  wojild  oth- 
erwise have  been  afforded  him  by  section  22 
of  the  bill  ot  rights  and  by  the  fifth  amend- 
ment of  the  constitution  of  the  United  States. 
If  he  may  tell  the  Jury  just  so  much  as  may 
make  in  his  favor,  and  keep  back  all  that 
may  make  against  him,  on  the  ground  that 
the  facts  so  withheld  may  Incriminate  hini, 
the  statute  which  was  passed  to  aid  in  ascer- 
taining the  truth  would  undoubtedly  be  used 
most  successfully  by  criminals  to  conceal  it, 
and  thus  enable  them  to  deceive  the  jury  and 
the  court,  and  to  escape  punishment.  In  S 
Enc.  PI.  &  Prac.  147.  it  Is  said  that  "as  a  gen 
eral  rule,  when  the  accused  takes  the  stajiO 
In  his  own  behalf,  he  changes  his  status  fronr 
that  of  defendant  to  that  of  witness,  and  Is 
subject  to  cross-examination  as  otber  wit- 
nesses. Consequently  he  waives  his  privilege 
of  refusing  to  i^ve  evidence  against  himself 
as  to  all  matters  within  the  scope  of  proper 
cross-examination."  This  role  prevails  in 
many  of  the  states.  It  was  said  In  Boddy  t. 
Finnegan,  43  Md.  602,  a  civil  case  gnrwlng 
out  of  an  alleged  criminal  act  of  one  of  the 
parties,  although  the  question  of  privily  was 
not  there  presented,  that,  where  one  is  both 
party  and  witness  for  himself,  he  must  be 
held,  on  cross-examination,  as  waiving  tbe 
privilege,  as  to  any  matter  about  which  be 
has  given  testimony  In  chief.  Having  testi- 
fled, said  the  court,  to  a  part  of  the  transac- 
tion In  which  he  was  concerned,  he  is  bound 
to  state  the  whole.  But  in  Massachusetts, 
New  Tork,  Illinois,  'and  Connecticut  the  broad- 
er, and  we  think  the  better,  role  has  been 
adopted,  namely,  that,  when  the  accused  rol- 
untarlly  becomes  a  witness  In  his  own  bebalf, 
"he  may  be  cross-examined  concerning  any 
matter  pertinent  to  the  issue  on  trial,  regard- 
less of  the  extent  of  the  direct  examination." 
The  object  of  statutes  like  ours,  pmnlttlng 
the  accused  to  testify  In  his  own  behalf,  it  is 
said  In  tbe  case  of  Com.  v.  Xlchols,  114  Mnss. 
287,  "Is  not  to  protect  or  assist  criminals,  but 
to  promote  the  discovery  of  the  truth,  so  far 
as  can  be  done  without  Infringing  the  con- 
stitutional rights  of  the  witness.  *  •  • 
But  If  he  puts  himself  on  the  stand  as  a  wit- 
ness In  his  own  behalf,  and  testifies  that  he 
did  not  commit  the  crime  imputed  to  him.  be 
thereby  waives  his  constitutional  privilege, 
and  renders  himself  liable  to  be  cross-examin- 
ed upon  all  facts  celerant  and  material  to  tbat 
Issue,  and  cannot  refuse  to  testify  to  any  taca 
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which  would  be  competent  evidence  In  the 
case  If  proTed  by  any  other  witness."  And 
to  the  same  effect  are  the  cases  in  New  York. 
In  the  case  of  People  v.  Tlce  (1S92)  131  N.  Y. 
651,  30  X.  £.  4»i,  annotated  In  15  L.  R.  A. 
669.  It  Is  said  "that,  If  the  constitutional  pro- 
tection can  be  Interposed  at  any  point  In  the 
examination,  there  could  be  no  logical  reason 
why  it  might  not  be  Invoked  to  protect  the  ac- 
cused against  answering  questions  affecting 
his  credibility,  and  also  to  prevent  an  exam- 
ination as  to  relevant  facts,  or,  indeed,  as  to 
any  fact,  whether  pertaining  to  bis  testimony 
In  chief  or  not"  This  broad  view  of  the 
scope  of  the  constitutional  protection  seems, 
said  the  court,  "to  be  the  one  entertained  by 
Judge  Cooley  (Const.  Lim.  [6th  Ed.]  p.  3^), 
but  it  Is  not  in  liarmony  with  the  decisions  In 
this  state,  and  does  not  seem  to  us  to  be 
sound  In  principle."  "This  statute,"  continues 
the  court,  "permits  the  accused  to  be  a  wit- 
ness. This  must  mean  a  witness  generally  In 
the  cause,  and  not  that  he  may  be  a  witness 
as  to  such  matters  only  as  to  which  he  may 
choose  to  testify."  See,  also.  Spies  v.  People, 
122  lU.  255,  12  N.  E.  865,  and  17  N.  K.  886; 
State  V.  Grlswold.  67  Copn.  290,  34  AU.  1(H6, 
33  I..  R.  A.  227,  and  Clark  v.  Jones,  87  Ala. 
474,  6  South.  862,  which  also  crltldse  and 
disapprove  of  Judge  Cooley's  view.  We  refer, 
without  citing  them,  to  a  very  full  collection 
of  authorities  In  note  5,  pp.  147,  148,  and  note 
1,  pp.  151,  152,  3  Enc.  PI.  &.  Prac,  which  lat 
ter  folly  sustain  the  rale  laid  down  In  the 
text,  which  we  have  already  quoted,  viz.  that 
the  accused  may  be  cross-examined  concKn- 
Ing  any  matter  pertinent  to  the  issue  on  trial, 
regardless  of  the  extent  of  the  direct  exam- 
ination. 

That  the  evidence  sought  to  be  elicited  from 
the  defendant  by  the  question  objected  to  was 
pertinent  Is  perfectly  clear.  The  act  under 
which  the  defendant  was  Indicted,— the  so- 
called  "Local  Option  Law  of  Harford  County," 
(section  232,  art.  13,  Code  Pub.  Loc.  Laws),— 
expressly  provides  that  It  shall  be  lawful  for 
the  state  to  prove.  In  prosecutions  for  the  vio- 
lation of  that  law,  that  the  defendant  has 
paid  a  special  tax  to  the  United  States  govern- 
ment, under  the  Internal, revenue  laws,  for  a 
license  to  sell  liquors  in  Harford  county,  and 
that  tiie  payment  of  said  license  tax,  and  the 
application  for  registry  of  hia  business  as  a 
retail  dealer  In  Uqaors,  "shall  be  prima  fade 
evidence  that  the  party  so  paying  and  apply- 
ing Is  engaged  In  the  sale  of  intoxicating  liq- 
uors within  the  limits  of  Harford  county." 
But,  Independent  of  the  statute  Just  quoted. 
It  Is  said  that,  in  prosecutions  like  this,  "the 
fact  that  the  defendant  has  paid  a  special  tax 
as  a  retail  liquor  dealer,  under  the  laws  of 
the  United  States,  Is  admissible  In  evidence 
Cor  the  purpose  of  showing  what  his  bnaineas 
la,  or  that  he  keeps  liquor  for  sale,  or.  gen- 
erally, the  question  of  Intent"  Bl.  Intox. 
Uq.  {  509.  It  follows,  therefore,  that  the 
question  objected  to  was  proper  on  the  cross- 
examinatlon  of  defendant,  and  that  no  error 


was  committed  In  requiring  him  to  answer  It. 

2.  What  we  have  already  said  disposes  of 
the  second  exception,  which  was  taken  to  the 
ruling  of  the  court  admitting  the  testimony  of 
the  witness  Fred  W.  Baker,  who  contradicted 
the  defendant,  and  testified  that  the  defend- 
ant had  In  March,  1899,  an  Internal  revenue 
license  to  sell  liquor  In  Harford  county  for 
one  year,  expiring  1st  July.  1899.  The  evi- 
dence thus  offered  directly  contradicted  the 
statement  of  the  defendant  upon  a  material 
Issue,  and  was  therefore  clearly  admissible. 
No  objection  was  made  at  the  trial  to  the 
competency  of  the  witness,  and  no  such  ques- 
tion can  noW  be  considered.  Finding  no  er- 
ror In  the  rulings  of  the  court,  the  Judgment 
appealed  from  will  be  affirmed.  Judgment  af- 
firmed. 

(SO  HO.  my 

RICHABDSON  v.  STATBL 

(Ooart  of  Appeals  of  Bilarylsnd.  Nov.  24,  1809.) 

CRIMINAL  t*AW  — lOBNTIFICATION- KCPBRI- 
UENT8— IM  PBACHH  ENT— COLUIT- 
BRAL  UATTBR. 

1.  Where  witnesses  testified  they  were  sitting 
on  a  bench  at  a  station,  and  five  minutes  after 
the  shooting,  which  was  at  8  o'clock  at  night,  a 
person  ran  down  the  road,  and,  as  he  paa&ed 
under  the  street  lamp,  which  was  94  feet  from 
them,  they  recognized  accased,  whom  they  knew 
well,  evidence  of  witnesses  with  good  eyesight 
that  they  were  on  the  same  bench  25  da^s  later 
at  8:45  o'clock  on  a  clear  evening,  with  the 
same  lamp  In  the  same  condition,  and  that  two 
persons  known  to  them  passed  nailer  the  lamp 
separately,  and  neither  could  identify  them,  and 
that,  in  their  opiniMi,  it  would  be  impossible  to 
distinguish  accused  from  a  witness  who  bad  tes- 
tified that  it  was  he  who  had  passed  onder  the 
light,  instead  of  accused,  was  admissible. 

2.  A  prosecuting  witnMs,  having  denied  offer- 
ing a  bribe  to  other  witnesses  to  Induce  them 
to  testify  or  not  to  testify,  may  be  impeached  on 
such  issue,  since  such  denial  is  not  collateral  to 
the  issae. 

Appeal  from  circuit  court,  Washington  coun- 
ty; Edward  Stake,  Judge. 

Harold  B.  Richardson  was  convicted  of  as- 
sault with  Intent  to  kill,  and  he  appeals.  Re- 
versed. 

ArRued  before  McSHBRRY,  C.  J.,  and 
FOWLEIR,  BRISCOE.  PAGE,  BOYD, 
PEARCE,  and  SCHMUOKER.  JJ. 

M.  L.  Keedy  and  Jos.  W.  Wolfinger,  for  ap-, 
pellant  Atty.  Gen.  Galther,  C!.  D.  Wagaman, 
and  a  A.  Little,  for  the  State. 

PEARCEX  J.  The  appellant  was  convicted- 
in  the  circuit  court  for  Washington  county  of 
assault  with  Intent  to  kill  Arthur  L.  Towson 
by  shooting  him  with  a  pistol.  During  the 
course  of  the  trial  three  exceptions  were  tak- 
en by  the  traverser  to  the  exclusion  of  testi- 
mony offered  by  him,  and  these  exceptions 
present  the  only  questions  for  our  determina- 
tion. We  will  state  such  of  the  facts  as  are 
necessary  to  a  proper  understanding  of  the 
disposition  of  these  exceptions.  The  shooting 
occurred  at  10  minutes  after  8  o'clock  on  the 
evening  of  May  2d.  In  a  lane  In  Smithburg, 
and  there  was  no  one  present  bat  Towson  and 
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the  perwm  who  did  the  Bhootins.  Towson  tes- 
tified tbat,  as  be  passed  down  tiie  lane,  he 
saw  a  man  behind  a  tree;  that  be  bad  been 
shot  at  by  some  unknown  person,  near  the 
flame  spot,  the  nlgbt  before;  that  be  advanced 
to  the  tree,  and  saw  the  person  full  In  the 
face,  and  recognized  the  traverser,  whom  he 
had  known  for  years;  that  the  traverser 
stepped  round  the  tree,  and,  with  bis  left 
hand,  fired  at  blm,  and  ran;  that  be  returned 
the  shot  and  pursued;  that  several  rmming 
diots  were  exchanged,  and  the  traTcrser  es- 
caped; that  later,  about  8  o'clock,  be  went  to 
the  post  office,  and  saw  the  traverser  sitting, 
with  Harry  Embley,  at  Brenner's  comer.  On 
cross-examination  he  said  he  had  heard  Mar- 
shall Holbnan  said  he  had  seen  the  traverser 
at  Brenner's  comer  at  the  very  time  of  the 
BbooUng,  and  that  he  went,  on  May  4th,  to 
see  Marshall's  father,  Cbarles  Hoffman,  about 
It,  and  had  a  conversation  with  him.  He 
was  asked  If  he  did  not  tell  Charles  Hoffman 
thait.  If  he  would  send  Marshall  away  until 
after  the  traverser's  trial,  he  (wttnera)  would 
pay  him  wages  during  that  time,  and  ex- 
penses, and  be  denied  making  sudi  statement. 
He  was  asked  if  he  did  not  subsequently  re- 
tum,  and  ask  Charles  Hoffman  not  to  say 
anything  abovt  that  conversation,  to  which 
be  replied  that  he  had  heard  Marshall  was 
scared  about  being  summoned,  and  he  went 
back,  and  told  his  father  that  Marshall  ooold 
avoid  being  summoned  by  going  away.  Be- 
ing then  asked  If  he  was  concerned  about 
Marshall,  he  replied,  "One  for  him  and  two 
for  me."  Charles  Hoffman,  for  the  defense, 
testified  that  Towson  came  to  his  shop  Mhy 
4<th,  and,  among  other  things,  said,  "I  did  not 
quite  get  him  [meaning  the  traverser]  last 
winter,,  bnt  I  will  get  him  noiw;"  and  offered 
furttier  to  prove  by  blm  that  at  the  same  time 
Towson  asked  what  Marshall  was  doing,  to 
which  he  replied  that  he  was  working  when 
he  could  get  work,  and  that  Towson  said. 
"If  you  will  send  blm  away  until  after  trial 
of  Bldiardson  case,  I  will  pay  him  wages  and 
e^»enses,"  but  that  he  rejected  the  proposi- 
tion, and  said  bis  son  should  testify.  If  sum- 
moned, to  whatever  he  knew;  and  that  Tow- 
son then  left,  but  subsequently  returned,  and 
asked  htm  to  say  nothing  about  what  be  had 
proposed  to  blm.  This  proffered  testimony 
was  excluded,  and  Its  ^elusion  constitutes 
the  first  CTception.  To  corroborate  Towsou's 
Identiflcatlra  of  the  traverser,  Blanche  Don- 
aldson and  Claude  Ferguson  testified  that  on 
the  evening  of  May  2d  they  were  sitting  on  a 
bench  at  the  railroad  station  at  Smlthburg, 
and  heard  a  pistol  shot  In  the  direction  of 
TowBon's  lane  at  10  minutes  after  8  (^clock, 
and  several  shots  a  few  minutes  later;  tbat 
about  5  minutes  after  the  shooting  some  per- 
son ran  down  the  road  to  the  railroad;  and, 
as  be  passed  under  the  street  lamp,  they  both 
recognized  him  as  the  traverser,  whom  they 
knew  well.  To  contradict  this  testimony,  tbe 
traverser  proposed  to  show  by  John  tli^r 
and  three  other  witnesses,  all  young  men. 


with  good  eyedght,  that  on  Saturday  and 
Sunday  evening.  May  27th  and  2Sth,  at  8:46 
o'clock,  they  were  In  the  seat  occi^ed  by 
Blanche  Donaldson  and  Claude  Ferguson  tm 
May  2d,  and  that  each  of  those  evenings  was 
dear,  and  Uie  same  street  lunp.  In  the  same 
cwidltlon  as  on  May  2d,  was  burning  with  Hs 
usual  brightness;  that  while  they  were  thus 
seated  two  persons,  in  pursuance  of  ihvtIoub 
arrangement,  both  well  known  to  all  of  them, 
bnt  neither  resembling  tbe  other,  came,  one  at 
a  time,  from  Towsou's  lane,  passed  over  tbe 
railroad  and  under  the  street  lamp,  as  It  had 
been  testified  the  traverser  did.  and  that  It 
was  Impossible  for  any  one  of  tbe  four  pres- 
ent to  Identify  either  person  so  passing,  or 
to  determine  which  of  the  two  came  first,  and 
that  no  changes  had  taken  place  In  the  sur- 
roundings of  the  seat  or  of  the  lamp,  except 
that  the  foliage  of  a  locust  tree  near  the  lamp 
was  denser  on  the  last  occasion,  but  that  It 
did  not  obscure  the  view  from  tbe  seat  to  the 
lamp:  and  proposed  further  to  ask  these  wlt^ 
neeses,  from  the  observatlcms  made  by  them, 
wherther.  In  their  opinion,  It  would  be  possible 
to  distinguish  the  traverser  from  Percy  Emb- 
ley, under  the  circumstances  testified  to  1^ 
Blanche  Donaldson  and  Claude  Ferguson,— 
Percy  Embley  having  tesUfled  that  he  fired 
the  shot  In  Joke,  and  then  ran  past  the  sta- 
tion and  street  lamp  In  the  manner  described. 
Hie  court  exduded  tbe  testimony  thus  of- 
fered, and  Its  exduslou  constitutes  the  second 
exception.  On  cross-examination  Towson  was 
asked  if  he  did  not  call  on  M.  Cbrper  on  May 
4th,  at  bis  hotel,  and  ask  him  If  be  did  not 
know  S(»nethlng  about  Bldmrdson  sbooting  at 
him,  to  wWch  Carper  replied,  "Nothing  but 
hearsay,  and  that  does  not  count,"  and  If  he 
(Towson)  did  not  then  say,  "Mr.  Carper,  we 
propose  to  pay  for  our  evidence,  and  pay  well 
for  it,  "—all  of  which  Towson  denied.  Tbe 
traverser  subsequently  offered  to  show  by 
Carper  that  Towscm  did  make  the  statements 
which  he  denied,  but  the  court  refused  to  al- 
low tbe  contradiction,  and  this  refusal  con- 
stlttites  the  third  exception.    The  first  and 
third  exceptions  may  be  ctHiTHilCTtly  con- 
sidered together,  and  the  second  exception 
will  be  first  considered. 

It  appears  from  examining  the  testimony  of 
Blanche  Donaldson  and  CSaude  Ferguson  tliat 
though  they  saw  the  person  full  In  the  face 
as  be  came  down  the  road,  they  did  not  tdem- 
tlfy  him  until  he  passed  the  lamp,  which  was 
94  feet  from  them.  Their  sole  means  of  Iden- 
tification was  the  light  <tf  the  street  lamp  at 
the  moment  when  tbe  sdde  of  his  face,  84  feet 
distant,  was  turned  to  them.  While  their  tes- 
timony is  positive  and  nnqnalifled.  It  can. 
from  Its  very  nature,  Indicate  only  tbelr  con- 
viction or  opinion  resulting  from  tbe  facts  ob- 
served by  them,  and  mi^t  or  might  not  be 
satisfactory  to  others  with  tbe  same  oppor- 
tunities for  observation,  and  the  same  ac- 
quaintance with  tbe  traverser.   It  was  prop- 
er  testimony,  and,  unchallenged,  would  doubt- 
teas  be  accepted  aa  coovlnclng.   But  1^  ns 
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BiVpoae  that  the  witneisai  whose  testimony 
wu  occluded  had  been  sitting  beside  Mlsi 
Donaldson  and  Fargnaon  at  the  moment  this 
persoo  passed,  and  that  their  knowledge  of 
Rlchardfion  and  their  capadty  for  obserra- 
tioQ  were  equal  In  all  respects  to  that  of  Kiss 
Donaldson  and  Fergnaon,  and  that  they  had 
been  called  by  the  defense  to  prove  that,  not- 
withstanding these  facta,  not  one  of  the  four 
was  able  to  Identify  the  person  passing,  can 
tt  be  Boppoeed  that  their  testimony  could 
have  been  properly  excluded?  And,  If  not,  Is 
there  any  rational  ground,  either  In  common 
experience,  or  in  the  rules  of  evidence,  upon 
whlcli  It  fdiofuld  be  excluded  as  It  was  offered? 
The  testimony  of  iflss  Donaldson  and  Fergu- 
son was  but  their  narration  of  the  effect  pro- 
duced on  their  minds  by  the  taata  observed, 
but  upon  sound  legal  principles  tt  becomes 
primary  evidence,  because  the  conditions  pro- 
ducing that  effect  could  not  be  reproduced  In 
concrete  form  to  the  Jury.  Wharton  says 
this  Is  especially  true  in  questions  of  Identifl- 
cation,  '*wbere  a  witness  Is  allowed  to  speak 
as  to  his  opinion  or  belief  (Whart  Cr.  Ev.  8 
460);  and  again,  he  says,  in  section  807,  "In 
qnwtlcMis  of  Identity  we  have,  after  all,  to  go 
back  to  (pinion."  In  Oom.  v.  Dorsey,  103 
Mass.  420,  Chief  Justice  Chapman  said:  "In 
testifying  to  the  identity  of  a  person,  the 
statement  oftoi  can  be  nothing  more  than  be- 
lief or  opinion.  This  Is  especially  so  when  the 
person  Is  seen  In  the  night,  or  at  a  distance, 
or  f <v  a  very  short  time;"  and  in  the  case- 
before  us  all  the  elements  of  uncertainty  and 
doubt  mentioned  by  him  are  found.  Hie 
cases  show  that  whenever  the  witness  has  had 
the  means  of  observation,  and  the  facts  and 
circumstances  whlcAi  lead  his  mind  to  a  con- 
clusion are  Incapatde  of  being  detailed  and 
described  so  as  to  enable  any  one  but  the  ob- 
server himself  to  form  an  intelligent  conclu- 
sion from  them,  tiie  witness  is  allowed  to  give 
his  own  (^inl(m,  or  the  conclusion  of  his  own 
mind.  This  is  the  prlndple  upon  which  the 
testlm(»iy  of  Miss  Donaldson  and  Fei^uson 
had  value,  and  was  admitted,  and  upon  which 
the  testimony  of  Unger  and  fils  companions, 
if  they  bad  been  present  also,  whatever  the 
result  of  their  observation,  whether  to  con- 
firm or  c«>tradlct,  would  have  been  equally 
admitted.  But  tt  may  be  said  their  observa- 
tl<»  was  not  of  the  same  facts,  but  was  a 
mere  experiment,  the  observation  ot  other, 
though  analogous,  facts,  and  therefore  neither 
these  facts  nor  the  opinion  resulting  there- 
from are  admissible.  Upon  principle  we  can 
discover  no  soond  cause  for  such  distinction. 
If  the  brilliancy  of  the  lamp  at  that  point  on 
May  2d  was  swdi  as  to  enable  Miss  Donald- 
son and  Pergus<Hi  to  identify  Richardson  un- 
der the  drcumetances  stated,  it  should  have 
enabled  Unger  and  his  companions,  on  May 
27th  and  28th,  their  vteion  being  equally 
good,  to  Identify  a  person  equally  well  known 
to  them,  under  precisely  similar  conditions 
and  drcnmstances.  This  Is  a  proposition 
which  ought  not  to  requirs  argnm«it  for  Its 


si]pp(Hrt  The  record  shows  that  the  condi- 
tions were  as  nearly  idoitlcal  when  the  ex- 
perimmts  of  Unger  were  made  as  it  was  In 
human  care  and  caution  to  have  them.  The 
seat  at  the  railroad  and  thf  street  lamp  wen 
the  same,  and  in  the  same  locations;  the  lan^ 
was  burning  with  the  same  power  and  bril- 
liancy; the  season  of  the  year  and  the  it- 
moqiherlc  conditions  were  the  same;  the  hoar 
about  35  minutes  later  oQly,  but  at  that  data 
the  sun  set  2S  minutes  later  than  on  May  2d, 
and  the  decline  of  the  natural  light  must  have 
been  about  the  same;  no  cause  can  be  sug- 
gested for  any  difference  In  the  diffusion  ot 
light  from  the  lan^  and  there  wu  no  change 
in  any  of  the- surroundings  oi  the  place.  In 
Yates  V.  People,  82  N.  Y.  509,  where  the  ques- 
tion was  the  capacity  of  the  traversw  to  Iden- 
tify the  deceased,  whom  he  had  killed,  as  a 
police  officer,  by  his  uniform,  cap,  and  shield, 
by  the  light  of  a  street  lamp,  at  9  o'clock  on 
the  evening  of  October  Ist,  evidence  was  of- 
fered of  an  experiment  made  January  21st 
following,  at  the  same  lamp  and  the  same 
hour,  and  the  evidence  was  excluded;  not, 
however,  because  It  was  per  se  inadmissible, 
but  because  the  seasons  of  the  year  were  dif- 
ferent. Involving  probable  dlfferentatmospherlc 
conditions,  and  because  there  was  no  offer  to 
prove  that  the  conditions  and  power  of  the 
light  were  the  same,  or  tbat  the  general  sur- 
roundings wera  the  same.  But  In  Railroad 
Co.  V.  Champion  (Ind.  Sup.)  32  EL  874,  23 
L.  R  A.  861,  whwe  an  accident  had  occurred 
In  the  management  of  a  hand  car,  evidence  of 
an  experiment  with  a  similar  car,  with  the 
same  brakeman  In  charge,  on  Oke  same  siding, 
and  under  the  same  circumstances,  was  held, 
on  appeal,  to  have  been  improperly  excluded 
by  the  trial  court  The  case  of  Smith  v. 
State,  2  Ohio  St  511,  presents  an  interesting 
examination  by  Judge  Thurman  of  the  legal 
principles  by  which  such  evidence  should  be 
tested.  Holcombe  had  been  fired  upon,  at 
night,  through  the  window  of  a  tavern,  while 
stooping  to  take  some  books  from  a  table 
near  the  window.  He  testlfled  that  he  saw, 
through  the  glass,  a  man  very  dose,  with  arm 
extended,  and  a  pistol  In  his  hand,  directed  at 
him,  and  that  he  thought  it  was  the  defend- 
ant: that  at  the  moment  the  ptst(^  was  dis- 
charged, and  by  the  flash,  he  distinctly  saw 
and  positively  recognized  the  defendant  The 
state  also  examined  other  witnesses,  not  pres- 
ent at  the  shooting,  as  to  experiments  and 
observations  made  by  tbem  at  that  window, 
under  the  same  circumstances  in  all  respects 
as  those  of  the  actual  shooting,  and  as  to 
their  opinion  of  the  results,  for  the  purpose 
of  proving  by  inference  from  such  observa- 
tions that  Hoicombe  could  have  seen  and  rec- 
ognized the  defendant  as  he  swore  he  did. 
The  defendant  then  offered  to  prove  by  other 
witnesses  that  shortly  after  the  shooting,  at 
another  spot  than  that  where  it  bad  occurred, 
they  bad  made  ezperimenti  as  neariy  as  pos- 
sible similar  In  all  respects  to  those  of  the 
state^  and  that*  though  they  could  see  the 
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person  on  the  outside  of  tbe  window,  they 
covid  not  dlstlnguisb  nor  Identify  Mm,  either 
before  tbe  firing  or  by  tbe  flash  at  the  dis- 
charge of  the  pIstoL  Tbe  trial  court  excluded 
an  the  facts  offoed  In  erldence,  but  permitted 
the  witness,  as  an  expert  In  the  laws  of  light 
and  Tislcm,  to  state  his  opinion  as  to  tbe  ef- 
fect of  the  sudden  light  made  by  the  discharge 
of  the  pistol.  Tbe  exclusion  of  tbe  facts  and 
of  the  resulting  opinion  tbcreon  was  held  er- 
ror by  tbe  supreme  court,  Judge  Tburman 
saying:  "It  was  certainly  lawful  to  disprove 
H(^mbe*8  statement  by  showing  tbe  Impos- 
siblH^,  or  the  natural  Improbability,  of  its 
being  true;  but  It  Is  said  this  could  not  be 
done  by  proof  of  experiments.  If  not,  how 
conM  the  proof  be  made?  No  one  but  Hol- 
combe  was  lool£lng  through  the  window  when 
the  crime  was  committed.  No  one  but  him  saw 
the  pistol  flred,  or  tbe  person  who  did  It  Di- 
rect contradlctlCKi  by  eyewitnesses  was,  there- 
fore, impossible,  and  would,  perhaps,  be  equal- 
ly impossible  In  a  large  majority  of  the  cases. 
Unless,  then,  proof  of  experiments  Is  recelr- 
able,  a  man  Is  very  much  at  the  mercy  of 
another  who  swears  against  him,  and  perjury, 
or  mistake,  however  great,  instead  of  Incarrlng 
punishment  or  being  rectified,  may  answer 
to  produce  conrlctlon.  It  was  also  argued  that 
the  state  cannot  come  prepared  to  meet  proof 
of  facts  that  are  not  part  of  the  res  gestae. 
But  the  credibility  of  testimony  is  always  in 
Issue,  and  the  state  must  come  prepared  to 
maintain  the  credibility  of  hers.  Finally,  it 
is  said  that,  notwithstanding  the  result  of  the 
experiments,  it  Is  possible  Holcombe  saw  what 
he  said  he  did.  Granted;  but  what  of  that? 
It  was  not  Indispensable  to  the  defense  to 
prove  the  utter  Impossibility  of  bis  statement 
Evidence  that  tended  to  show  Its  improiba- 
bllity  was  competent  and  such  evidence,  If  it 
did  not  convince,  might  at  least  have  raised  a 
reasonable  doubt  in  tlie  minds  of  the  Jury." 
These  observatlcHDS  are  so  sensible  and  Just; 
they  come  from  so  high  a  source,  and  throw 
so  dear  a  light  upon  the  question  before  us,— 
that  we  have  felt  Justified  in  repeating  them, 
and  we  are  clearly  of  opinion  that  the  evi- 
dence (^ered  under  the  second  exception  was 
competent,  whatever  may  be  its  weight,  and 
should  have  gone  to  tbe  Jury  for  their  con- 
sideratl<»i- 

The  first  imd  third  exceptions  are  substan- 
tially the  same.  The  first  presents  tbe  ques- 
tion whether  one  who  has  denied  offering  a 
bribe  to  a  witness  to  prevent  his  giving  tes- 
timony in  that  cause  may  be  contradicted  by 
the  person  to  whom  the  bribe  was  offered.  The 
third  is  whether  tbe  same  witness,  who  has 
also  denied  offering  a  bribe  to  another  wituess 
to  induce  him  to  testify  In  that  cause  after  tbe 
witness  has  informed  him  he  knows  nothing 
but  hearsay,  may  be  contradicted  In  like  man- 
ner. It  was  contended  that  he  cannot  l>e- 
cause  of  the  well-established  rule  of  evidence 
that  where  a  witness,  on  cross-examination, 
has  answered  a  question  collateral  to  the  issue, 
such  answer  cannot  Iw  contradicted.  But  this 


rule  leaves  undeclared  what  is,  within  the 
cases,  hrelerant  or  coUateral  for  the  purpose 
of  excluding  the  contradicting  evidence.  Id 
the  leading  case  of  Attorney  General  r.  Httch* 
cocli:,  1  Ezch.  ftl.  Chief  Baron  Pollock  says: 
"The  test  whether  the  matter  is  collateral  la 
this:  if  the  answer  of  a  witness  Is  a  nutter 
which  you  would  be  allowed  on  your  part  to 
prove  In  evidence.  If  it  have  such  a  connee- 
tlon  with  the  tssae  that  you  would  be  allowed 
to  give  It  In  evidence,  then  It  Is  a  matter  on 
which  you  may  contradict  him."  In  that  case 
it  was  held  that  a  witness  who  had  denied  on 
cross-examination  that  he  had  said  the  officers 
of  the  crown  bad  offered  him  a  bribe  to  testify 
as  he  did  could  not  be  contradicted  by  probf 
that  he  had  so  said,  and  we  have  no  occasion 
to  doubt  the  correctness  of  that  decision.  As 
was  said  in  the  coarse  of  that  opinion:  '*It 
is  totally  Irrelevant  to  tbe  matter  in  Issue  that 
some  person  should  have  thought  ftt  to  offer 
a  bribe  to  the  witness  to  give  an  untrue  ac- 
count of  a  transaction,  and  it  Is  of  do  Im- 
portance whatever  If  that  bribe  was  not  ac- 
cepted. It  is  no  disparagement  to  a  man  that 
a  bribe  is  offered  to  him.  It  may  be  a  dis- 
paragement to  the  person  who  makes  the 
offer.  Lord  Stafford's  Case,  7  How.  St  Tr. 
1400,  was  totally  different  There  the  witness 
himself  had  been  implicated  in  offering  a 
bribe  to  some  oilier  person,  "niat  Inome- 
dlately  affected  him,  as  proving  that  he  had 
acted  the  part  of  a  suborner  for  the  purpose  of 
preventing  tbe  truth.  In  that  case  the  evi- 
dence was  to  show  that  the  witness  had  offer- 
ed a  bribe  in  tbe  particular  case,  and  the  ob- 
ject was  to  show  that  he  was  so  affected  to- 
wards the  par^  accused  as  to  be  wllUng  to 
adopt  any  corrupt  course  In  order  to  carry 
out  his  purpose."  And  Baron  Alderaon  Said 
in  the  same  case:  "The  evidence  Is  receivable 
as  tending  to  show  that  the  man  who  himself 
came  to  give  evidence  against  Lord  Stafford 
was  embittered  against  him,  and  had  endeav- 
ored to  persuade  other  people  to  give  false  evi- 
dence on  the  same  side.  That  had  a  tendency 
to  show  that  his  testimony  could  not  be  relied 
on  by  the  Jury."  In  Reg.  v.  Burke,  8  Cox. 
Cr.  Gas.  44,  the  above  case  was  reviewed  by 
nine  Judges,  and  was  held  to  have  placed  the 
rule  of  law  upon  reasonable  ground,  and  all 
the  Judges  agreed  that  the  rule  of  exclusion 
does  not  embrace  cases  "where  the  matter  in- 
quired Into  Is  of  a  kind  which  brings  a  witness 
Into  special  connection  In  some  way  with  tbe 
subject  of  the  issue,  or  with  one  of  the  par- 
ties to  the  Issue;  as,  where  the  matter  In- 
quired into  is  whether  the  witness  has  not  re- 
ceived a  bribe  from  one  of  the  parties,  or 
whether  the  witness  was  not  living  as  the  mis- 
tress of  one  of  the  parties."  Tbe  inquiry  in 
the  case  before  us  Is  precisely  that  In  Lord 
Stafford's  Case,  7  How.  St.  Tr.  1400,  and  falls 
directly  within  the  reasoning  of  Reg.  v.  Burke, 
supra,  and  of  Moriarty  v.  Railroad  Co.,  L.  R. 
6  Q.  B.  319,  where  Chief  Justice  CocAbnrn 
said;  "If  yon  can  show  that  a  plaintiff  has 
been  snboming  false  testlmniy,  It  Is  strong 
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eridence  he  knew  perfectly  well  hie  came  waa 
■n  imrl(bteou8  one,  and  It  la  erldence  whlcta 
ought  to  be  aulBultted  to  the  cooaldawtloa  of 
the  tribunal  which  has  to  Jndce  of  the  facti» 
Inasmnch  as  It  soes  to  ahow  he  thinks  he  has 
a  bad  case."  Hon  the  wltneu  Is  not  technical- 
ly a  party,  bat;  aa  prosecuting  witness,  his  po- 
dtlon,  for  the  purposes  of  this  Inquiry,  is  not 
distinguishable  from  that  of  a  party.  In 
Wise  T.  AdEerman,  76  Md.  3M,  2C  AtL  424, 
It  was  proposed,  on  cross-examination  of  a 
witness  testifying  for  plalnUff  In  a  damage 
suit,  to  ask  wheUier  he  had  not  said.  In  urs^ng 
settlement  of  another  damage  suit,  tiiat  he,  as 
a  medical  witness  In  a  tcaaer  trial  of  the  then 
pending  case,  had  been  Instrumental  In  get- 
ting a  big  verdict  for  the  plalntUf;  and  the 
quesUtm  was  not  allowed.  Upon  appeal  this 
court  reversed  the  Judgment,  Chief  Justice  AI- 
rey  saying:  "It  was  dearly  within  Oie  acc^ 
of  proper  croBS-ezamlnatiim,  and,  upon  the 
witness  denying  the  use  of  the  language  Im- 
puted to  him,  It  could  be  competrait  to  prove 
what  he  did  say,  not  with  the  view  of  having 
a  direct  effect  upon  the  Issue,  but  to  ^w 
what  was  the  state  of  mind  of  tbe  witness,  his 
relation  to  the  plaintiff,  and  his  motive  and 
temper  In  the  partlctdar  ^snsaction,  so  as  to 
enable  the  Jury  to  determine  the  w^ght  due  to 
his  testimony;  and  this  Is  In  no  proper  sense 
collaterai  to  the  Inquiry."  We  think  the  testi- 
mony excluded  under  the  first  and  tliird  ex- 
ceptions should  have  been  admitted.  Judg- 
ment reversed,  and  cause  remanded  for  a  new 
trlaL 

^  Md. 

STATB,  to  Use  or  GKBMAN.  v.  TDfMONS 
et  al. 

(Ooart  of  Appeals  of  Maryland.   Nov.  28,  1899.) 

LANDLORDS— DISTRESS— VOID  WARRANT— 
CONSTABLB'S  BOND-PARTIBS. 

LA  warrant' to  distrain  for  rent  being  void 
where  It  does  not  bare  the  landlord's  affidavit  to 
the  annexed  aeconnt,  as  required  by  Code,  art. 
&S,  K  8,  9,  sureties  on  the  bond  of  the  consta- 
ble who  acted  thereon  are  not  liable  therefor; 
the  bond  being  conditioned  "that  he  shall  well 
and  faithfuUr  execute  tbe  office  of  constable." 

2.  A  constable's  bond  being  given  to  the  state, 
suit  thereon  must  be  in  Its  name,  for  the  use  at 
the  party  injured. 

Appeal  from  circuit  court  Wicomico  coun- 
ty; Charles  F.  Holland  and  Henry  Lloyd,  As- 
sistant Judges. 

Action  by  the  state,  to  use  of  William  L. 
German,  against  Ernest  B.  Tlmmons  and  oth- 
ers. Judgment  for  defendants.  Plaintiff  ap- 
peals. Affirmed, 

Argued  before  McSHEKRT,  C  J.,  and 
PAGE,  PBARCE,  FOWLER,  BOYD,  BOXD, 
BRISCOE,  and  8CHMUGKER.  JJ. 

Graham  &  Fitch,  for  appelant.  Thos.  F. 
J.  Rider  and  George  W.  Bell,  for  appellees. 

BOTD,  J.  This  la  an  action  <m  a  constable's 
bond,  and  the  declaration  alteges  that  a  dis- 
tress warrant  waa  directed  to  the  constable 
against  the  plaintiff,  William  German,  but  In 


the  service  and  ezMntion  of  It  he  "did  Ille- 
gally and  wrongfully  seise,  sdl,  and  dispose 
of  certain  goods  and  chattds  of  tbe  plalntltt,** 
etc.  The  suit  seems  to  have  been  iffought  on 
the  theory  that  the  constable  and  his  smetles 
were  lUble  because  the  former  made  a  sale  of 
German's  property,  which  was  illegal  by  rea- 
son of  the  fact  that  he  had  not  made  a  levy 
or  tnventoiy  of  tiie  goods^  or  given  notice  to 
the  tenant,  as  required  by  the  statute  of  2 
Wm.  &  M.  c.  5,  In  force  In  this  state;  but, 
under  our  view  of  the  case,  it  wm  be  unnec- 
essary to  discuss  those  omlssfons.  In  the 
course  of  the  trial  the  defendants  were  rfr- 
quired  to  produce  the  distress  warrant  under 
which  the  constable  proceeded,  and  the  plain- 
tiff  offered  it  In  evidence.  To  the  account  an- 
nexed to  It  there  Is  no  affidavit  Section  8  of 
artide  63  ot  the  Code  provides  that  "every 
landlord  or  hla  agent  who  may  be  authorlied 
to  distrain  for  roit  due  bhn  shall  previously 
to  making  such  distress  make  oath  before 
some  Justice  of  the  peace  •  •  •  that  his 
tenant  Is  Justly  and  bona  fide  Indebted  to  him 

In  the  sum  of  — —  dollars  and  cents," 

etc.  SecUon  9  provides  that  "to  every  warrant 
authorizing  any  bailiff  to  levy  a  distress  for 
rent  there  shall  be  prefixed  or  annexed  tbe 
account  of  such  landlord  •  •  •  together 
with  an  affidavit  thereon  in  substance  as  re- 
quired by  the  precedhig  section";  and  aecthm 
16,  that  "every  distress  for  rent  which  shall 
be  made  contrary  to  the  provisions  of  this 
article  and  all  sales  made  under  and  by  virtue 
of  sndi  distress,  shall  be  absolutely  Illegal  and 
void."  TbKt  this  warrant  was  wholly  lack- 
ing id  one  of  the  most  Important  requirements 
of  the  statute  (the  affidavit),  and  Oierefore  null 
and  void,  cannot  be  doubted.  As  was  said  In 
Ooss  T.  Tome,  14  Md.  247,  the  object  of  these 
provisions  Is  "to  protect  the  tenant  from  oner- 
ous and  oppressive  proceedings  by'  the  land- 
lord, and  to  prevent  tbe  levying  of  excessive 
distress,  by  requiring  the  sum  dalmed  as  ac- 
tually due  and  In  arrears  to  be  clearly  stated, 
and  verified  by  oath."  Tbe  warrant  being  nidi 
and  void,  it  Is  manifest  that  the  landlord 
would  not  have  had  any  remedy  against  the 
constable's  bond  If  he  had  failed  or  refused 
to  act  tinder  It;  and  the  question  to  be  de- 
termined Is  whether  the  temOit  can  bold  tbe 
sureties  resitonslble  for  any  actt  done  under 
It  There  can  be  no  doubt  that  a  consteMe 
acting  tmder  a  void  warrant  Is  a  trespasser, 
and  Is  not  protected  by  reason  of  such  a  war- 
rant being  issued  to  hhn.  If  he  enforces  It; 
for,  although  the  law  does  not  hold  an  officer 
responsible,  aa  a  trespasser,  fw  acting  under 
a  warrant  that  is  merely  defective  or  Irregu- 
lar, yet,  when  It  la  void  on  Its  face.  It  Is  aa 
If  no  warrant  had  been  Issu.^  to  him.  That 
bc^  so,  bow  can  there  be  any  recovery 
against  the  sureties  of  this  constable  for  tbe 
alleged  lU^al  acts  done  by  him  tmder  this 
so-called  warrant?  Tbe  case  ot  State  V. 
Brown,  64  Md.  818,  Is  conduslfe  of  the  ques- 
tlcm.  It  Is  there  said:  **Tbe  condition  of  the 
bond  Is  'that  he  shall  well  and  faithfully  exe- 
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cnte  the  office  of  constable.'  By  this  contract 
the  sureties  guaranty  the  public  against  offl- 
clal  delinquency  on  the  part  of  the  officer. 
For  any  breach  of  official  du^  his  bond  Is  re- 
Bponslble.  This  Is  the  extent  of  liability  aa- 
sumed  by  the  snretles.  If  he  commits  a 
wrong  not  hi  the  discharge  of  his  official  duty, 
he  Is  personally  liable,  but  his  sureties  can- 
not be  held  responsible  therefor.  It  is  not 
within  the  terms  of  their  contract**  It  was 
held  in  that  case  that  an  action  could  not  be 
mahitained  against  a  constable  and  his  sure- 
ties on  his  official  bond  for  a  trespass  commit- 
ted by  him  In  taking  the  goods  of  a  stranger 
on  an  ezecuticm  Issued  against  the  property 
of  another  person,  and  It  would  seem  to  nec- 
essarily follow  that  they  would  not  be  re- 
sponsible for  acts  done  by  blm  under  a  void 
warrant.  It  being  equivalent  to  his  acting 
without  any  warrant.  In  the  doing  of  such 
act  he  Is  not  to  be  regarded  as  an  officer.  The 
distinction  Is  made  between  wrongful  acts  by 
an  office  done  virtute  officii,  and  such  as  are 
done  colore  officii.  In  Alcock  t,  Andrews;  2 
Esp.  542,  Lord  K^on  said  the  former  are 
snch  as  "when  a  man  doing  an  act  wlth^  the 
limits  of  bis  official  authority  exercises  that 
authority  Impn^rly,  or  abuses  the  discretion 
placed  In  him.  Tlie  latter  are  where  the  act 
committed  Is  of  such  a  nature  that  the  office 
gives  him  no  authority  to  do  it  In  the  doing 
of  that  act  he  Is  not  to  be  considered  as  an 
officer."  The  case  of  Wilson  v.  Fowler,  88 
Md.  601,  42  AU.  201,  Is  an  illustration  of  the 
former,  and  tbat  of  Vanderworker  t.  Brown, 
supra,  of  the  latter,  and  this  case  clearly 
comes  within  the  latter  class.  Article  20,  8 
10,  of  the  Code  was  referred  to  by  the  appel- 
lant as  adding  strength  to  his  contention. 
That  section  requires  the  constable  to  serve 
and  execute  a  warrant  of  distress  within  the 
limits  of  the  district  for  wbicb  he  Is  appointed, 
and  provides  that  his  bond  shall  be  responsi- 
ble for  the  due  performance  of  his  duties.  It 
also  authorizes  him  to  execute  sucb  warrants 
In  any  part  of  his  county,  although  it  does  not 
require  him  to  execute  them  beyond  his  dis- 
trict; and  concludes,  "If  he  executes  or  under- 
takes to  execute  the  same  his  bond  shall  be 
Uable."  But  the  liability  of  the  bond  Is  de- 
pendent upon  his  proceeding  under  "a  war- 
rant of  distress,"  and  the  statute  does  not 
mean  that  the  bond  la  responsible  although 
there  Is  no  such  warrant,  or,  what  Is  the  same 
thing,  when  It  is  absolutely  void. 

Tbe  court  below  Instructed  the  Jury  "that 
under  the  pleadings  In  this  cause  there  Is  no 
legally  sufficient  evidence  to  entitle  tbe  plain- 
tiff to  recover."  The  declaration,  as  given  In 
the  record,  shows  that  William  German  sues 
the  defendants,  and  It  does  not  show  that  the 
state  of  Maryland  sues  for  the  use  of  Wil- 
liam German.  As  the  bond  was  given  to  the 
state  of  Maryland,  the  suit  must  be  In  Its 
name,  for  the  use  of  the  party  Injured,  and 
WlUlam  German  could  not  recover  on  a  bond 
given  to  the  state,  in  a  suit  brought  In  his 
name;  but  aa  the  docket  entries  are,  "State 
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of  Maryland,  Use  of  WHUam  German,**  It  may 
be  that  this  Is  simply  a  mistake  In  the  record; 
and  we  therefore  do  not  base  oar  dedsum  (m 
that  technical  ground,  but  decide  tiie  case  on 
Its  merits,  and  hold  that  the  aorettea  of  a 
constaUe  thus  acting  nnder  a  void  distress 
warrant  are  not  re^nslble,  as  th^  contract 
was  to  protect  the  public  against  his  official 
delinquency,  and  not  against  acts  which  he 
was  not  authorized  to  do  as  constable,— that 
is  to  say,  to  proceed  1^  way  of  distress  with- 
out a  valid  warrant  The  remedy  under  such 
circumstances  Is  against  him  Individually  as  a 
tort  feasor,  or,  when  the  facts  Justified  It 
against  the  lai^ord,  or  both.  The  Judgment 
will  be  affirmed.  Judgment  affirmed;  the  costs 
to  be  paid  by  the  appellant 

(»  Md.  471) 

TUCKER  V.  STATm,  to  Use  of  JOHNSON 
et  al. 

(Court  of  Appeals  of  Maryland.  June  22,  180&.) 
For  majority  opinion,  see  43  AtL  77& 

McSHERRY,  C.  J.  (dissenting).  I  agree 
with  every  proposition,  save  one,  announced  In 
the  very  lucid  and  carefully  prepared  opinion 
written  by  Judge  BOYD;  and  the  proposition 
from  which  I  aqi  constrained  to  dissent  is  that 
which  relates  to  the  burden  of  .proof.  It  is 
presented  by  the  instructions  numbered  VA 
and  12.  The  twelfth  instruction  lays  down 
this  doctrine,  namely:  If  the  Jury  find  that 
the  defendant  "fired  his  pistol  towards  Uriah 
Johnson,  •  •  *  and  shot  and  killed  bim, 
then  the  burden  Is  ui)on  the  defendant  to  sat- 
isfy the  Jury  by  preponderating  proof  of  any 
Justification  or  legal  excuse  for  said  shooting." 
Thus,  In  explicit  terms  and  unequivocally,  the 
burden  of  proving  the  character  of  the  act 
of  killing  Is  at  the  outset  of  the  case  put  on 
the  defendant,  to  exculpate  himself,  while,  as 
I  read  the  statute  and  imderstand  the  rules 
of  evidence,  that  specific  burden  Is  placed  on 
the  plaintiff,  to  inculpate  the  defendant  or  the 
latter  cannot  be  made  liable  at  all.  The  ques- 
tion is  not  whether  the  plaintiff  has  famished 
or  complied  with  the  burden  of  proof,  but 
whether  he  Is  required  to  furnish  It  If  be  is, 
then  the  court  ought  to  have  told  the  Jury,  as 
matter  of  law,  that  the  burden  was  on  tbe 
plaintiff.  It  may  be  true.  In  point  of  fact 
that  the  burden  was  gratified  by  competent 
evidence;  but  none  the  less,  the  defendant 
was  entitled  to  have  the  Juzy  rightly  Instruct- 
ed on  the  law  as  to  where  the  burden  rested. 
What  quantum  of  evidence  meets  the  burden 
Is  one  thing;  where  the  burden  rests,  is  quite 
another  thing.  Cue  (tbe  pr^nd«:ance  of 
fact)  is  for  the  Jury,  the  other  (a  rule  of  law) 
is  for  tbe  court  to  determine.  If  wrongly 
determined,  it  is  reversible  error.  This  is  a 
new  cause  of  action,  unknown  to  the  common 
law.  8  Am.  &  Eng.  Bnc  Law  (2d  Ed.)  85S, 
citing  Seward  t.  Vera  Cruz,  L.  R.  10  App.  Gas. 
SO.  It  Is  the  creation  of  a  statute  (Co6e  Pub. 
Qen.  Laws,  art  67,  fi  1);  and  tbe  conditions 
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ifhlcih  must  exist  to  warrant  a  recovery  opoa 
It  are  those,  and  those  oaly,  which  the  statute 
prescribes.  It  arises  when  negligence  or  when 
a  wrongful  act  has  produced  death.  But,  be 
the  act  relied  on  negligent  or  wrongful.  It 
must  be  alleged;  and,  more  than  tha^  it  must 
he  established  by  evidence.  Whatever  the 
kind  of  evidence  reqidred  may  be.  It  mnst  be 
supplied  by  the  part7  on  whom  the  afflrmattve 
rests.  In  an  cases  of  negligence,  except  when 
otherwise  provided  by  statute,  and  even  In  the 
rare  Instances  where  the  doctrine  of  res  Ipsa 
loquitur  applies,  nu>re  than  the  fact  of  an  In- 
jury must  be  shown.  Negligence,  either  active 
or  passive,  must  be  established,  and  estab- 
llsbed  as  tihe  efficient  cause.  Negligence,  If  the 
asserted  ground  of  recovery,  Is  never  assumed 
as  the  cause  of  the  Injury;  nor  Is  it  Inferred 
from  the  mere  fact  of  Injury.  Elevatw  Co. 
V.  Neal,  OS  Md.  406,  6  AtL  33&  It  is  as  es- 
sential an  element  In  the  case  of  the  plalntitt 
as  Is  the  fact  of  Injury;  for  an  Injury  with- 
out negligence  Is  not  actionable  on  the  gronnd 
of  negligence,  any  man  than  negligence  with- 
oat  injury  would  he.  Proof,  then,  there  must 
be  of  n^llgence,  when  an  action  Is  brought 
under  the  statute  to  recover  for  a  death 
caused  by  negligence;  and  that  proof  must 
be  furnished  by  the  plaintiff.  Confessedly, 
the  burden  of  proving  that  negligence  Is  on 
tbe  party  who  seeks  to  recover  because  of  the 
negligence.  But  the  twdfth  instruction  lays 
<lown  precisely  tbe  converse  of  this  rule  as  to 
the  burd^  of  proof,  wh&i  Qie  death  has  be«i 
caused,  not  by  negligence,  but  by  a  wrongful 
act  Thus,  there  are  two  rules  ot  evidence, 
dlrectiy  the  oHHMdte  (tf  each  other,  each  re* 
laUng  to  an  action  on  tiie  case  nader  the 
same  statute,  and  the  one  or  the  other  being 
applied,  not  as  the  form  or  the  nature  of  the 
action  may  vary,  but  as  the  same  Injury'may 
happen  by  one  or  the  other  of  two  different 
means,  though  both  means  are  coupled  to- 
gether, without  distinction  as  to  tiie  mode  of 
proof,  in  the  statute  constituting  them  new 
causes  of  action.  Accordingly,  without  legis- 
lative direction,  tbe  mechanical  manner  In 
which  the  injury  was  inflicted  Is  made  the 
criterion  to  determine  the  rule  of  evidence  as 
to  the  burden  of  proof.  In  the  case  of  negli- 
gence, which  Is  simply  a  breach  of  duty  that 
is  owed  (and  therefore  In  that  sense  Is  a 
wrongful  act),  tbe  act  of  causal  negll^nce 
must  be  proved.  In  the  other  Instance,  where 
an  act  strictly  distinguishable  front  negligence 
Is  tbe  gravamen  of  the  action,  the  naked,  ex- 
ternal act,  without  reference  or  regard  to  its 
surroundings  or  to  the  circumstances  which 
define  what  It  Is,  Is  held,  of  Itself,  to  be  sndi 
evidence  of  its  wrongful  character  as  to  re- 
quire the  defendant  to  show  that  It  was  not 
In  reality  wrongful.  While  tbe  statute  gives 
a  right  of  action  provided  tbe  act  causing  the 
death  Is  wrongful,  this  rule  of  evidence  gives 
tiie  right  of  action  unless  the  defeodaot  shows 
that  tbe  act  was  rightful.  Too  recover,  not 
because  you  have  shown  the  act  to  be  wrong- 
ful, but  because  the  defendant  has  failed  to 


show  that  It  was  not  wrongfuL  Any  act, 
therefore,  irtilch  causes  deatii,  furnishes,  if 
unjustified  by  the  defendant,  a  valid  cause  of 
action,  though  the  statute  says  only  a  wrong- 
ful act  shall  constitute  a  ground  of  recovery. 
I  fftU  to  see  any  satlsAictory  reason  for  such 
a  diiferaice  as  to  where  the  burden  of  ^oof 
should  rest  Oertalnly  the  legislature  has  not 
made  the  difference.  Bad  the  legislature,  fn 
giving  this  new  cause  of  acti<m,  Intended  to 
cast  upon  tbe  defendant  the  burden  of  prov-' 
Ing  that  the  act  occasioning  the  deat2i  was  not 
wrongful,  Instead  of  requiring  the  plaintiff 
to  show  that  It  was  wrongful,  it  would  have 
said  so,  as  It  did  say  In  section  19S,  art  28, 
of  tiie  Code,  when  dealing  with  a  kindred 
subject  The  section  Just  alluded  to  provides 
that  railroad  companies  shall  be  liable  for  In- 
juring live  stock  on  their  tracks,  unless  the 
company  shows  that  the  injury  was  acd- 
dental.  But  no  such  rule  of  evidence  has 
been  prescribed  with  respect  to  the  cause  of 
action  now  before  ua;  and  the  very  fact  that 
tbe  rule  of  evidence  has  been  changed  In  the 
one  and  not  In  the  other  Instance  is.  of  Iteelf. 
sufficient  to  Indicate  that  the  ^neral  assem- 
bly did  not  bitend  to  shift  the  burden  of  jfcoot 
In  a  case  like  this,  but  did  intend  to  leave 
thai  burden  on  the  plaintiff. 

The  twdfth  Instruction  puta  out  of  view  all 
qnesticm  of  intent  on  Uie  part  of  tbe  defend- 
ant, B^regates  the  act  of  killing  from  an  the 
attendant  and  surrounding  drcnmstances,  and 
lays  down  the  legal  proportion  that  the  fact 
of  the  fcUUng,  no  matter  why  tiie  killing  was 
done,  Is  BuflSdent  evidence,  until  rebutted  or 
explained  by  tiie  defendant  to  show  that 
when  dcoie  It  was  wrongful.  I  agree  that  In 
a  criminal  case  the  Intent  to  commit  a  homi- 
cide may  be  Inferred  tnm  tbe  very  fact  of  fir- 
ing a  bullet  that  causes  the  death  of  a  person. 
Allen  V.  U.  S.,  IQi  V.  S.  492,  17  Sup.  Ct  154. 
41  I*.  Bd.  eas.  But  It  seems  to  me  obvious 
that  the  existence  of  the  Intent  to  kin  does 
not  In  a  clvQ  proceedtaig.  necesaarUy  denote 
that  the  kUllng  was  wrongfuL  The  Intent  to 
kin  may  Justly,  in  a  crimhial  prosecution,  be 
Inferred  from  the  means  used  In  killing,  so  as 
to  exclude,  tat  the  good  order  and  safety  of 
Bodety,  by  a  rebuttable  presumption,  an  op- 
posite hyipothesis;  but  this  principle 'in  no 
way,  as  I  apprehend,  reflects  upon  the  ques- 
tion as  to  whether  in  such  a  case  as  this  the 
killing  waa  wrongful  or  right  for  the  ques- 
tion Is,  not  whetiier  there  was  an  intent  to  kill, 
but  whether  the  plaintiff  must  show  that  the 
homicide  was  wrongful,  A  bomldde  may  be 
wrongful,  though  not  Intended;  and  it  may 
not  be  wrongful,  though  Intended,  For  ex- 
ample: A  person  who  negligently,  without  de- 
sign to  Injure  any  one,  fires  a  shot-  into  a  high- 
way, and  accidentally  kills  another.  Is  guilty 
of  homicide.  The  killing  would  be  wrongful, 
though  not  intended.  Hock.  Crimes,  {  18.  In 
defending  oneself  against  an  atroctotis  crime, 
It  is  lawful  to  take  the  life  of  the  assailant, 
and  tbe  Intention  to  kill  the  aggressor  would 
not  make  the  killing  wrongful  The  presump- 
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don  of  the  Intent  to  kill  applied  In  a  crimtnal 
case,  and  arising  from  the  method  of  killing, 
cannot.  In  a  proceeding  under  this  statate,  sup- 
ply proof  of  the  character  of  the  killing,— that 
Is,  cannot  Indicate  that  the  killing  was  wrong- 
ful,—unless  precisely  the  same  presmnptlons, 
with  their  consequences,  are  alike  available  In 
both  criminal  and  clrll  procedures.  It  Is  not 
every  act  causing  death  which  gives,  under 
the.  statute,  a  right  of  action.  It  must  be  a 
wrongful  act.  The  act,  because  It  occasions 
death,  cannot  be  said  to  be  a  wrongful  act,  un- 
less every  act  that  does  occasltm  death  Is  per 
se  wrongful.  But  every  act  causing  death  Is 
not  per  se  wrongful.  Something  more,  then, 
than  the  naked,  external  fiict  of  death,  and 
the  means  employed  to  produce  It,  must  exist 
and  must  be  shown,  before  It  can  be  said  that 
the  taking  of  life  was,  In  a  given  civil  case, 
wrongful.  And  as  the  right  to  recover  de- 
pends, not  on  the  bare  act  Itself,  but  on  the 
character  of  the  act  (that  Is,  upon  Its  being 
wrongful).  It,  of  course,  follows  that  the  duty 
.to  show  that  the  act  was  wrongful  rests  up- 
on the  party  seeking  a  recovery  on  the  specific 
ground  that  It  was  wrongful.  The  argument 
which  concludes  that  the  fact  of  killing  demon- 
strates. In  a  civil  case,  the  quality  of  the  act 
of  killing  (that  Is,  marks,  of  Itself,  Its  wrong- 
fulnesB),  obviously  falls  to  distinguish  be- 
tween rightful  and  wrongful  killing,  and  con- 
sequently erroneously  assumes  that  all  killing 
Is,  In  every  form  of  proceeding,  prima  fade 
wrongful.  However  salutary  that  doctrine 
may  be  In  criminal  prosecutions,  I  see  no  rea- 
son for  adopting  It  In  such  a  case  as  this, 
particularly  when,  confessedly.  If  the  cause 
of  death  .had  been  an  asserted  negligent  act, 
the  fact  of  death  would  have  been  no  evidence 
that  the  act  which  produced  the  death  was 
negligent  If  yon  say  that  every  taking  of  hu- 
man life  is  unlawful,  unless  Justified  or  ex- 
cused, I  agree,  certainly  as  respects  criminal 
proceedings;  but  I  retort,  as  respects  civil  pro- 
ceedings, three  things:  First,  that  what  you 
say  is  nothing  more  than  a  statement  that  all 
unlawful  taking  of  human  life  is  wrongful; 
second,  that  the  very  statement  you  make  con- 
cedes that  there  may  be  a  talking  of  life  which 
Is  not  wrongful;  and,  third,  that  as  your  right 
of  action  depends,  not  upcoi  the  mere  taking 
of  life,  but  upon  the  wrongful  taking  of  It,  you 
must  show  the  wrongfulness  by  excluding  the 
Justification.  You  do  not  show  the  wrongful- 
ness by  simply  showing  the  fact,  without  ex- 
cluding the  Justification,  because  the  concea- 
slon  that  a  Justification  would  relieve  the  act 
of  being  wrongful  compels  you,  when  you  rely 
on  the  act  as  being  wrongful,  to  exclude  that 
which  would  prevent  it  from  being  wrongful; 
otherwise,  you  leave  It  in  a  position  where  it 
may  or  may  not  be  wrongful.  If  it  may  or 
may  not  be  wrongful,  and  therefore  Is  per- 
fectly neutral,  as  you  leave  It  to  the  Jury  by 
your  Instructions,  how  can  yon  recover,  when 
yoar  right  tu  recover  depends,  not  upon  an 
uncertainty  as  to  the  character  of  the  act.  but 
upon  your  jvovlng  that  the  act  waa  wrongful? 


I  dlstlngtilBh  between  the  presumptions  which. 
In  the  first  Instance,  supply  the  place  of  proof 
In  criminal  procedure,  and  thus  cast  upon  the 
BccTised  the  duty  to  explain,  and  presumptions 
permitted  In  a  private,  civil  action  for  dam- 
ages. An  Indictment  for  murder  Includes  a 
trespass  with  force  and  arms,  where  the  state 
steps  In  to  vindicate  the  outraged  law.  Puni- 
tive Justice  is  applied  to  Injurious  actions  pro- 
ceeding from  malignity  of  purpose,  or  from 
criminal  recklessness  Implying  such  purpose, 
and  not  to  physical  actions  merely.  "The  pre- 
sumptions which  belong  to  criminal  cases  are 
those  natural  and  popular  presumptions  which 
are  only  observations  turned  Into  maxima,  like 
adages  and  apothegms,  and  are  admitted  In 
the  place  of  proof  where  better  Is  wanting, 
but  are  always  to  be  overturned  by  counter 
proof."  2  Burke,  Works,  623.  Presumptions 
which  appertain  to  civil  cases  are  essentially 
of  artificial  contrivance.  In  dealing  with  quesr 
tlons  of  evidence  in  such  cases,  the  legislature 
may  always  ordain  certain  methods  by  which 
alone  it  will  suffer  facts  to  be  known  and  es- 
tablished, because  their  very  essence,  for  the 
greater  part,  depends  on  the  arbitrary  conven- 
tions of  men.  Men  "make  fictions  of  law  and 
presumptions  of  law,  according  to  their  ideas 
of  utility,  and  against  those  fictions  and 
against  presumptions  so  created  they  do  and 
may  reject  all  evidence."  2  Burke,  Works. 
623;  3  Mascardus,  de  Probatlonibus,  conclu- 
slo  1228,  as  cited  in  Wills,  Clrc.  Er.  2L  I 
might  elaborate  by  illustrations  these  funda- 
mental differences,  but  one  will  suffice:  As 
all  men  (Indeed,  as  the  great  majority  of  men) 
are  not  guilty  of  crime,  it  is  a  natural  pre- 
sumption that  every  man  should  be  considered 
Innocent  until  proved  guilty  beycmd  a  reason- 
able doubt,  not  by  a  preponderance  of  evi- 
dence, but  to  a  moral  certainty;  but  there  Is 
no  such  presumption  (In  fact,  no  presumption 
at  all)  adopted  hi  favor  of  a  defendant  In  a 
civil  action,  and  no  such  measure  of  proof  re- 
quired to  fix  a  liability  on  him,  since  a  mere 
preponderance  of  evidence  Is  all  that  Is  need- 
ed. With  as  much  propriety  could  this  pre- 
sumption of  Innocence,  and  this  measure  of 
proof  to  a  moral  certainty,  be  imported  from 
the  criminal  law  Into  the  law  governing  a  dvfi 
procedure,  as  can  the  presumption  of  wrong- 
ful Intent  arising  from  the  use  of  a  deadly 
weapon  be  borrowed  from  the  same  source, 
and  be  arbitrarily  applied,  by  Judldal  adop- 
tion. In  a  suit  under  this  particular  statute. 
The  two  classes  of  cases— criminal  and  cIvB— 
are  essentially  different;  the  presumptions  al- 
lowed in  each  have  different  origins;  and  the 
fallacy  of  instructions  12  and  1^  seems  to  me 
to  lie  both  in  the  failure  to  recognize  the  dis- 
similarity of  the  grounds  upon  which  presnmp- 
tlons  are  founded  In  these  two  classes  of  cases, 
and  in  the  assumption  that  a  presumption  avail- 
able In  one  is,  because  available  there,  neces- 
sarily available,  also.  In  the  other.  The  vice  of 
Instructions  12  and  1%  Is  not  cured.  In  my  Judg- 
ment, by  any  other  Instruction  given  by  the 
trial  court.   Am  I  nnderstand  tlie  opinion  oC 
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the  majority,  It  concedes  tliat  tbe  twelfth  In- 
struction, standing  alone,  wonld  be  wrong, 
but  it  holds  that  the  error  Is  corrected  by  the 
other  Instructions.  If  thus  corrected  or  cured. 
It  must  be  because  the  lattei^the  other  lu- 
BtrDctloi»-i>resent  an  opposite  proposition; 
that  Is,  a  correct  proposition,  on  the  burden  of 
proof,  tbe  only  subject  wHh  which  the  twelfth 
Instroctlon  deals.  If  the  other  Instructions 
do  not  present  an  opposite  proposition,  or  do 
not  relate  to  the  burdai  at  proof  at  all,  then, 
obTlousIy,  they  do  not  cure  the  vice  of  the 
twelfth.  If  they  do  present  an  opposite  proiKt- 
sltlon,  and  thus  relate  to  the  harden  of  proof, 
then  there  is  an  inconsistency  and  conflict  be- 
tween those  Instructions,  which  are  riglirt,  and 
the  twelfth,  which  Is  wrong;  and  this,  of  It- 
self, wonld  require  a  reversal.  But  instruc- 
tions 12  and  1^  are  the  only  ones  which  relate 
to  tbe  bnrden  of  proof.  The  other  instructions 
all  deal  with  entirely  different  subjects.  How, 
then,  can  these  latter,  when  they  have  no  ref- 
erence to  the  burden  of  proof  at  all,  core  a  de- 
fective statement  of  law  as  to  the  burden  of 
proof  In  the  only  Instructions  wblch  do  relate 
to  the  burden  of  proof?  Tbe  silence  of  all 
the  other  Instructions  on  that  subject— and 
they  are  absolntely  silent— does  not  remedy  a 
palpable  error  on  that  precise  subject  In  to- 
tally different  InstmctlcHis,  pwtalnlng  solely 
and  exclusively  to  that  subject.  The  correct 
instructions  cannot  cure  tbe  incorrect  ones, 
when  tbe  latter  have  no  relation  to  tbe  for- 
mer, and  are  wholly  Independent  ot  them. 


(90  Hd.  US) 

TALL  T.  BALTIMORB  SmAH-PAGEBT 
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tCourt  of  Appeals  of  Maryland.    Dec  6,  ISBO.) 

BUA^  OF  BXCBPTIONS-GARRISR^INJtJRT  OP 
A  PASSENGBR  BY  ASSAULT  OP  A  FELLOW 
PASSBNQBR  —  EVIDENCE  —  CONCLUSION  OP 
WITNESS— PROVINCE  OP  TRIORS  OP  FACT. 

1.  Distinct  mllngs  on  the  admissibility  of  evi- 
dence, and  an  objection  to  an  instmctioD  .taking 
a  case  from  the  jnry,  should  be  emt>odied  In  dif- 
ferent bills  of  exceptions. 

2.  Where  two  passenMrs  oa  d^mdant**  boat 
engaged  in  a  qaarrd  WQile  the  captain  was  fn 
the  same  room,  and  one  of  them  withdrew  from 
the  room,  and  there  was  no  reasonable  groond  to 
believe  that  he  would  return  to  use  a  deadly 
weapon,  and  he  did  retnm  with  a  pistol,  and  at- 
tacked bis  adversary,  and  the  captain,  on  being 
apprised  of  the  resamption  of  the  difQcolty,  im- 
mediately interpoBed,  before  a  blow  was  stmck, 
and  did  all  In  his  power  to  stop  the  difficulty,  fant 
tbe  pistol  was  fired  and  Injured  another  passen- 
ger, defendant  was  not  liable  for  such  injary, 
tfince  a  carrier  does  not  insure  the  absolate  safe- 
ty of  a  passenger  gainst  sssaults  by  a  fellow 
passenger,  but  is  only  required  to  use  aH  avail- 
able means  to  prevent  suoi  Injury. 

3.  Where  two  passengers  engaged  In  a  quarrel 
on  defendant's  boat,  and  one,  shooting  at  the 
other.  Injured  «  third  passoiger,  evidence  that  it 
was  difflcnlt  to  tell  how  soon  the  captain  re- 
sponded when  apprised  of  tbe  difficulty,  but  that 
witness  did  not  believe  the  affair  would  have 
happened  iC  the  captain  had  promptly  responded, 
and  that  If  the  captain,  who  was  present  when 
tiie  nnarrel  began,  bad  paid  proper  attention.  It 
would  not  have  occurred,  was  properly  stricken 
out  as  oonclnstoia. 


4.  Where  two  passengers  on  defendant's  boat 
engaged  In  a  quarrel  over  a  game  of  cards,  whidi 
uttmiately  resulted  in  a  shooting  whidi  injured 
plaintiff,  an  innocent  third  party,  evidence  that 
the  game  was  for  money,  and  that  gambling  was 
prohibited  on  the  boat  by  defendant's  rules,  waa 
not  admissible,  though  the  captain  may  have  had 
knofvledge  that  the  rule  was  being  violated,  as 
it  conld  not  be  said  that  the  shooting  was  a 
necessary  or  probable  result  of  the  gambling. 

Appeal  from  nperlor  court  of  Baltimore 
city;  Albert  Ritchie,  Judge. 

Action  by  Henry  P.  Tall  gainst  tbe  Bam- 
more  Steam-Packet  Company.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  McSHERBT.  a  J.,  and  BRIB- 
COB,  SCHMUGKSB.  PAGB,  BOTD,  and 
FOWLER,  JJ. 

F.  0.  Sllngluff  and  Wm.  T.  Donaldson,  for 
appelant  J.  S.  Lemmott  and  a  B.  Clotwor- 
thy,  tat  fli^llee. 

McSHERRY,  O.  J.  There  are  several  ques- 
tions relating  to  rulings  on  the  admlsBlblllty 
oi  evidence,  and  one  in  regard  to  the  granting 
of  an  Instruction  taking  the  case  from  the 
consideration  of  the  Jury,  Included  In  the  only 
bill  of  exertions  wtilch  the  record  contains. 
This  la  an  unusual  and  an  erroneous  way  to 
present  such  rasentlaUy  distinct  prot>osltlons. 
The  ruling  on  each  question  should  form  the 
subject  of  a  separate  exception.  "We  •  *  • 
are,"  says  this  court  In  Ellicott  v.  Martin,  a 
Md.  617,  "of  opinion  that  each  distinct  excep- 
tion which  embraces  an  Independent  propo- 
sition of  law  should  be  signed  and  seated  by 
the  court  below,  before  It  can  be  regarded  as  a 
valid  exception.  This  remark  does  not  a^tly 
to  a  series  ot  consecutive  prayera  offered  by 
the  couns^  In  such  a  case  the  ruling  of  the 
court  in  elth«  granting,  rejecting,  or  modify- 
ing the  prayers  may  be  regarded  as  a  single 
act,  and  one  aceptlon,  if  properly  taken  and 
executed,  may  «ubrace  the  whole."  Passing 
1^  tbis  Irregularity,  though  by  no  means  in- 
tending thereby  to  estabUBb  a  precedent  whicli 
will  be  followed  hereafter,  we  come  to  the 
case  as  we  find  it 

The  defendant  below  (the  appellee  here)  la 
a  c<Hporation  owning  a  line  of  steamboats 
which  ply  betweoi  Baltimore  and  Norfolk. 
The  plaintiff  below  (the  appellant  here)  was 
In  March,  1888,  a  passoiger  on  the  Alabama, 
one  of  the  aK>ellee's  boats.  After  getting  his 
supper,  he  went  Into  the  smoking  room  of- 
tbe  steamer,  where  some  2b  or  more  men  pas- 
sengen  were  smftk*"g  and  conversing.  In  tbe 
room  there  were  several  small  tables  and  a 
number  of  chairs  for  the  nse  of  passengers. 
Shortly  after  the  appellant  went  Into  the 
smoking  room  Cap!  Bohannon,  yrbo  was  In 
command  of  Hie  vessel,  also  entered,  and  re* 
msined  tiiere  In  coovetsatkm  wlfli  some  ot 
the  passengers  until  the  occnrrences  now  to 
be  briefly  narrated  to(A  iMace.  At  one  oC  tbe 
tables  in  the  snuAlng  room  a  passengOT  nana- 
ed  Batten  and-  another  named  Merrltt  wore 
playing  a  game  ot  cards  tor  monigr,  irtill* 
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others  were  loiAlng  on,  A  dispute  arose  be- 
tween tlie  two  platen,  and  Batten  apxdled  to 
Mcrrltt  a  vile  eplUiet.  The  latter  tben  arose 
and  left  the  room.  In  a  few  mlnntes  he  re- 
turned, having  bis  hand  on  his  hip  pocket, 
and,  going  up  to  Batten,  said  something  which 
was  heard  by  only  one  witness.  Instantly 
Batten  struck  Merrltt  a  heavy  Uow,  knocking 
him  down.  The  captain  sprang  forward  si- 
multaneously  and  Intervened,  but  Merrltt  drew 
a  revolver  from  his  pocket  and  fired.  The 
bullet  missed  Batten,  and  struck  the  appel- 
lant, who  was  standing  some  distance  away. 
It  lodged  in  his  elbow,  and  severely  wonnded 
him.  For  the  injury  thus  Inflicted  the  appe- 
lant brought  this  suit  against  the  steamlioat 
company.  The  gravamen  of  the  narr.— the 
sole  ground  upon  which  a  right  to  recover  is 
based—is  the  alleged  negligence  and  want  of 
care  on  the  part  of  the  defendant's  servants 
and  agents  In  falling  to  preserve  ord»,  and  to 
exercise  proper  control  over  Its  passengers. 

Before  adverting  to  the  legal  principles 
which  lie  at  the  foundation  of  the  case,  It  will 
be  necessary  to  state  with  a  little  jnore  par- 
ticularity the  facts  Immediately  surrounding 
and  Just  preceding  the  shooting;  and  we  will 
then  determine — First,  whether,  as  submitted 
to  the  Jury,  the  facts  created  a  liability  on  the 
part  of  the  defendant;  and,  secondly,  wheth- 
er the  rejected  evidence  was  admissible,  and. 
If  admissible,  whether,  had  It  been  admitted, 
it  would  have  furnished  any  better  ground  for 
a  recovery  than  existed  after  its  exclusion. 

Going  back  to  the  point  of  time  when  Mer- 
rltt returned  to  the  smoking  room  with  his 
hand  on  his  hip  pocket.— this  being  after  Bat- 
ten had  applied  to  him  an  opprobrious  epithet, 
—the  events  that  followed  In  rapid  succession 
are  thus  described  by  Mr.  Beacham,  one  of 
the  plalntilTs  witnesses;  and  his  description 
Is  not  materially  varied  by  the  others  who  te»- 
tlfled:  Directly  Merrltt  came  in,  the  witness 
looked  over  to  Oapt.  Bohannon  and  said, 
"Come  here,  come  here,  come  here  quickly;" 
and  as  he  looked  back  at  the  affair,  and  long 
enough  for  him  to  forget  the  fact  that  he  had 
called  the  captain,  and  while  his  attention 
was  entirely  fixed  upon  what  was  going  on, 
he  heard  a  voice  saying.  "What  Is  it?  What 
Is  It?"  and  he  replied,  "There  Is  going  to  be 
a  fight"  Just  at  that  very  moment  Batton 
reached  utl  with  his  right  and  knocked  Mer- 
rltt down.  When  he  (witness)  heard  a  voice 
saying,  "What  is  It?"  he  turned,  and  It  was 
Capt.  Bohannon.  The  captain  had  asked  him 
that  question,  and  he  immediately  pointed 
over  (showing)  towards  Merrltt's  back,  which 
was  turned  towards  him,  and  ssid  to  the  cap- 
tain, "There  Is  going  to  be  a  fight,"  and  that 
very  moment  Batten  struck  up  and  struck 
Merrltt  with  his  right,  and  the  captain  Jumped 
right  Into  it;  and  Batten  then  sprang  over 
the  chairs  towards  the  barroom,  and  Merrltt 
Immediately  fired  Into  the  crowd.  In  the  dl- 
recUon  of  where  the  lamplighter  Is.  The  wit- 
ness was  then  asked,  "After  you  called  the 
captain,  did  the  shooting  take  place  before 


he  came?"  and  he  replied:  "Oh,  no;  the 
shooting  took  place  after  he  came;  after  he 
responded;  after  he  answered  me;  at  least, 
after  he  called  my  attention;  at  least,  made 
the  remark,  'What  Is  It?  What  Is  Itr  and 
after  that  the  shooting  occurred,  but  It  was 
very  qnick  work.  After  he  answered  me.  Just 
at  that  moment,  the  man  Batten  raised  up 
and  struck  Merrltt;  and  I  suppose  the  cap- 
tain saw  that  part  of  the  fracas,  also,  at  the 
same  moment,  for  he  Jumped  right  Into  the 
midst  of  it;  but  he  was  a  little  too  late,  and 
the  pistol  went  off." 

Now,  what,  In  these  circumstances,  was  the 
duty  which  the  carrier  owed  the  passenger; 
and  In  what,  If  In  any,  respect  was  that  duty 
disregarded?  The  answer  to  these  Inquiries 
will  decide  whether  the  trial  court  was  right 
In  withdrawing  the  case  from  the  Joiy,  even 
though  it  be  conceded  that  all  the  evidence 
adduced  by  the  plaintiff  was  true,  and  though 
the  legitimate  Inferences  dedudble  trom  it  he 
given  doe  wdsht  bi  connection  with  that  evi- 
dence. 

A  carrier  is  not  an  Insurer  of  the  abeolnte 
safety  of  bis  passengers,  yet  he  Is  bound  to 
use  reasonable  care  according  to  the  nature  of 
bis  contract;  and,  as  his  employment  Involves 
the  safety  of  the  lives  and  limbs  of  bis  pas- 
sengers, the  law  requires  the  hlghtest  degree 
of  care  which  is  consistent  with  the  nature 
of  his  undertaking.  Baltimore  &  O.  R.  Co.  v. 
State.  60  Md.  449.  This,  though  the  measure 
of  the  carrier's  duty  as  between  bim  and  his 
passenger  in  respect  to  the  acts  or  omissions  of 
the  carrier  and  his  servants  towards  the  pas- 
senger, is  not  the  standard  by  which  his  lia- 
bility to  the  passenger  Is  to  be  gauged  or  de- 
termined when  intervening  acts  of  fellow  pas- 
sengers or  strangers  directly  cause  the  injury 
sustained  while  the  relation  of  passenger  and 
carrier  is  subsisting.  Such  an  Injury,  due  In 
no  way  to  defects  in  the  means  of  transporta- 
tion or  to  the  method  of  transporting,  or  to  an 
actual  trespass  by  an  employ^  while  the  rela- 
tion of  passenger  continues,  and  Involving, 
therefore,  no  issues  of  negligence  concerning 
the  duty  to  provide  safe  appliances  and  com- 
petent and  careful  servants  to  operate  them, 
but  arising  wholly  from  the  independent  mis- 
conduct of  a  third  party,  furnishes  a  ground  of 
action  against  the  carrier  only  when  the  car- 
rier or  his  servants  could  have  prevented  the 
Injury,  but  failed  to  interfere  to  av^  It 
The  duty  of  the  carrier  In  such  instances  Is. 
consequently,  relative  and  contingent  not  ab- 
solute and  unconditional.  It  springs  from  a 
condition,  not  of  the  carrier's,  but  of  a  third 
party's  creation,  coupled  with  a  knowledge 
by  the  carrier's  servants  that  the  condition 
exists,  and  with  time  enough  Intervening  be- 
tween the  acqolsltlon  of  the  knowledge  and 
the  infliction  of  the  bijury  to  enable  the  serv- 
ants of  the  carrier  to  protect  the  passenger 
from  the  third  party's  misconduct  The  negli- 
gence for  which,  in  such  cases,  the  carrier  fa 
responsible,  is  not  the  tort  of  the  fdlow  pa» 
senger  or  the  stranger,  but  It  i«  the  nefUsent 
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omlasloo  of  Ow  earrter'B  semmta  to  prevent 
tbat  tort  from  beln;  committed.  Tbe  failure 
or  omlssIUL  to  prevent  the  commlssloa  of  tbe 
tort,  to  be  a  negligent  failure  or  omission, 
mast  be  a  failure  or  an  omission  to  do  some- 
thing which  conld  have  been  done  bj  the 
servant;  and  therefore  there  Is  involved  tbe 
essential  Ingredient  that  the  servant  had 
knowledge,  or  with  proper  care  could  have  bad 
knowledge,  that  the  tort  was  imminent,  and 
that  he  had  that  knowledge,  or  bad  the  6p- 
jiortunltr  to  acquire  It,  sufflclently  long  In  ad- 
vance of  Its  Infliction  to  have  prevented  It 
with  tbe  force  at  bis  command.  If  this  were 
not  80,  the  mere  tort  of  a  fellow  passenger  or 
a  stranger  would  constitute,  of  Itself,  tbe  neg- 
ligeqce  of  tbe  carrier,  and  the  carrier  wonld 
be  held  answerable  for  wrongful  acts  of  a 
third  party,  though  the  carrier's  servants  were, 
without  fault,  Ignorant  of  the  third  party's 
purpose  to  make  an  assanlt.  and  were  oonse- 
quently  unprepared  to  avert  It.  Such  a  rule 
would  make  tbe  carrier  an  absolute  Insurer  of 
the  safety  of  the  passenger  against  the  wrong- 
ful conduct  ot  third  persons,  though  as  be- 
tween tbe  carrier  and  tbe  passenger,  in  or- 
dinary cases,  the  carrier's  liability  Is  made  to 
depend  on  bis  or  bis  servant's  negUgmce.  In 
Railroad  Co.  v.  Barger.  80  Md.  30.  SO  Atl. 
661,  26  li.  R.  A.  220,  we  said:  If  a  conductor 
"has  the  opportunity  to  prevent  an  assault  on 
a  passenger  In  his  charge,  it  Is  his  duty  to  do 
so,  and  his  failure  to  make  a  reasonable  eflTort 
to  protect  the  passenger  from  sach  assault 
wonld  make  the  company  responsible."  Or, 
as  differently  expressed  In  Railroad  Co.  v. 
Minor,  60  Miss.  710;  11  South.  101:  "A  com- 
mon carrier  Is  requh%d  to  protect  a  passenger 
from  an  unprovoked  assault  of  a  fellow  pas- 
senger, If  tbe  conductor  knew  that  It  was 
threatened,  and  could  have  prevented  It  with 
tbe  assistance  of  employes  and  willing  passen- 
gers." Id.,  16  L,  R.  A.  627,  and  copious  notes. 
The  overwhelming  weight  of  Judicial  prece- 
dent sustains  tlils  view  of  tbe  carrier's  lia- 
bility In  such  Instances  as  are  presented  by  the 
record  before  us.  ^teamlKiat  Co.  r.  Brockett, 
121  U.  S.  64B,  7  Sup.  Ct  1089.  80  L.  Bd. 
1040;  Lucy  v.  Railway  Co.,  64  Minn.  7,  65  N. 
W.  044,  31  L.  R.  A.  661;  Oonnell's  Ex'rs  v. 
Railway  Co.,  93  Va.  44,  24  S.  E.  467.  32  L.  B. 
A.  792;  Brltton  v.  Balhroad  Co.,  88  N.  0. 
530;  6  Am.  &  Eng.  Bnc  Law  (2d  Ed.)  663. 

Tbe  du^  to  protect  tbe  passenger  against  an 
assault  by  a  fellow  passenger  being,  then,  a 
qualified  duty,  and  the  resiwnsiblllty  for  a  fail- 
ure to  perform  that  duty  arising  only  after  the 
servant  has  neglected  to  act  upon  tbe  knowl- 
edge, or  upon  the  facts  wblcb  ought  to  have 
Imparted  knowledge,  that  the  Injury  was 
threatened,  do  tbe  facts  In  evidence  bring  this 
case  within  that  rule?  It  seems  to  us  quite 
clear  that  they  do  not.  The  affray  was  a  sud- 
den one.  It  undoubtedly  grew  out  of  the  use 
of  abusive  langusge.  But  as  soon  as  the  at- 
tention of  the  captain  of  the  boat  was  called 
to  the  amdnct  qf  the  two  men,  and  Just  as 
he  was  notified  tbat  tbcn  was  *'goliig  to  be  a 


fl^^**  and  therefore  before  there  was  a  Uow 

stru(^  he  rushed,  or  as  the  witness  expressed 
It,  "he  Jumped  bi,"  but  too  late  to  prevent 
either  Batten  from  striking  Merritt  w  Merrltt 
from  .firing  bis  pIstoL  Tbe  first  Intimation  be 
bad  of  a  threatened  encounter  'between  these 
two  men  was  the  warning  given  by  Beacham. 
and  he  responded  at  once.  Had  be  been  less 
prompt  In  interfering,  he  was  not  bound  to 
assume  that  tbe  quarrel  would  develop  into  an 
affray  In  which  a  deadly  weapon  would  be 
used;  and  tbe  steamboat  company  cannot  be 
said  1x>  have  been  negligent  because  Its  serv- 
ants failed  to  foraee  that  a  pistol  would  be 
fired  Into  a  crowd  of  pasgeogera,  when  tbe 
firing  of  a  pistol  was  by  no  means  a  necessary 
or  even  a  probable  result  of  tbe  trouble  1)0- 
tween  tbe  two  men,  who  had  then  ceased  to 
play  carda  It  would  stretch  tbe  liability  of  a 
carrier  far  beyond  established  limits.  If  he 
were  accountable  for  an  unexpected  Injury  ln> 
filcted  by  one  passenger  upon  another  passen- 
ger, and  If  be  were  so  held  accountable  solely 
because  the  servants  in  charge  of  tbe  boat 
or  the  train  or  the  coach  upon  which  the  in- 
jury happened  tailed  to  anticipate  w  Infer 
^m  the  fact  of  a  quarrel  between  two  per- 
sons tbat  one  of  them  would  recklessly  fire  a 
pistol  and  injure  another  passenger  who  was 
not  concerned  or  Involved  bi  tbe  quarrel  at 
all.  And  yet  that  is  precisely  what  must  be 
laid  down  as  tbe  law,  If  hi  this  case  the 
plaintiff  is  entitled  to  recover.  Capt  Bobaa- 
non  obviously  had  no  knowledge  tbat  the 
shooting  of  a  pistol  was  likely  to  occur,— at 
least,  It  was  not  shown  that  he  had  such 
knowledge,— and  the  witness  who  called  bis 
attention  to  the  hostile  attitude  of  the  parties 
Indicated  or  suggested  no  such  probability. 
That  a  deadly  weapon  would  be  used  was  not 
a  thing  he  was  bound  to  assume.  He  acted 
wltb  great  and  commendable  promptness,  and 
Interfered  before  the  shot  was  fired;  and  there 
was  no  evidence  to  show  tbat  be  could  have 
done  more  than  he  did  do  to  quell  the  disturb- 
ance. The  fact  that.  In  spite  of  what  be  did 
do,  tbe  pistol  was  fired,  does  not  show  tbat 
he  did  not  do  all  that,  under  the  circumstan- 
ces, it  was  bis  duty  to  do.  The  carrier's  lia- 
bility does  not,  In  such  cases,  depend  upon  the 
naked  fact  tbat  an  injury  happened.  If  It  did, 
as  already  remarked,  tbe  measure  of  his  duty 
would  be  that  of  an  absolute  Insurer.  But  It 
depends  on  the  fact  of  an  Injury,  and  thv 
concomitant  fact  that  tbe  negligence  of  the 
carrier's  servants  In  omitting  to  prevent  tbe 
doing  of  the  act  which  produced  the  Injury 
actually  caused  the  Injuiy.  Proof  there  must 
be  of  both  of  these  constltneat  elements  of  tbe 
plaintiff's  cause  of  action,  but  there  was  a 
total  failure  of  evidence  hi  tbe  case  at  bar  to 
8tq)port  the  latter  of  them.  Indeed,  the  evl* 
dence  adduced  by  the  plaintiff  negatives  tbe 
idea  that  the  company's  servants  were  negli- 
gent 

The  case  of  Packet  Oo.  v.  White,  99  Tenn. 
266,  41  S.  W.  688,  88  U  R.  A.  427.  so  much 
rdled  00  In  tbe  appeUanfs  brief,  to  In  stdeC 
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accord  reith  the  doctrine  of  the  cases  referred 
to  In  an  earlier  part  of  this  opinion.  It  la 
tme  a  recovery  waa  had  In  that  case  because 
Che  facts  Justified  It,  and  brought  the  defend- 
ant within  the  scope  of  the  rule  aa  to  the  car- 
rier's qualified' liability.  One  of  the  general 
officers  of  the  company,  having  charge  of  the 
excursion  boat,  permitted  a  number  of  pas- 
sengers who  were  armed  with  guns  and  pis- 
tols to  Are  Indiscriminately  at  objects  In  the 
water,  to  the  great  alarm  of  many  persona 
on  board.  One  of  the  passengers,  while  hand- 
ling a  repeating  gun,  acddently  exploded  a 
sheH,  and  Injured  the  plalntUf,  a  fellow  pas- 
senger. Among  the  persons  standing  near  the 
man  who  had  the  repeating  gun  was  Ooach, 
the  party  who  advertised  the  excursion,  and 
who  was  a  general  officer  of  the  company,  and 
was  In  charge  of  the  excursion.  "The  evi- 
dence," said  the  court,  "shows  that  not  only 
he  had  not  endeavored  to  stop  the  firing,  but 
he  had  encouraged  It,  by  actively  participat- 
ing In  It"  He  had  time  to  Bt<^  this  perilous 
and  indiscriminate  shooting,  which  caused 
alarm  to  the  passengers,  was  obviously  dan- 
gerous, and  very  likely  to  result  In  accidents; 
but.  Instead  of  Interfering  to  suppress  it,  he 
actually  encouraged  It  and  participated  In  It. 
Of  course,  when  an  Injury  did  result  tmder 
these  conditions,  the  company  became  answer- 
able. 

This  Is  not  a  case  to  which  the  doctrine  of 
res  Ipsa  loquitur  applies.  We  discussed  that 
doctrine  In  Benedick  v.  Potts,  88  Md.  52,  40 
Atl.  1067,  41  L.  R.  A.  478,  and  need  not  now 
repeat  what  has  been  so  recently  said  In  re- 
spect to  It.  The  Injury  sued  for  in  this  case 
Is  traceable  to  an  act  of  a  third  party,  and 
whether  the  carrier  Is  responsible  for  the  cm- 
sequences  of  that  act  depends  upon  whether 
Its  agents  could  have  prevented  It  There  Is 
a  dlGTerence  between  the  physical  act  of  a 
third  person,  and  the  omission  of  the  company 
whlcii  failed  to  prevent  the  doing  of  the  act 
that  caused  the  Injury.  The  carrier's  liabil- 
ity arises  only  when  tliere  is  evidence  of  a 
fact  distinct  from,  and  forming  no  part  of,  the 
act  done  by  the  third  person.  In  no  sense, 
therefore,  can  the  act  of  the  fellow  passenger 
or  of  a  stranger  speak  for  or  characterize  the 
other  and  difTerent  thing.  It  cannot  define 
the  negligent  omission,  which  must  be  proved 
as  an  Independent  proposltlni  before  ttie  car- 
rier's llabillty  begins. 

There  was.  for  the  reasons  we  have  given, 
no  error  In  the  ruling  which  took  the  case 
from  the  jury  on  the  evidence  in  the  case. 
Ought  tbe  proffered  evidence,  wblcb  was  ex- 
cluded, to  have  been  admitted,  or,  If  It  had 
been  admitted,  would  it  have  changed  the  re- 
salt?  The  witness  Beacham  was  asked  this 
question:  "How  long  was  It  after  yon  called 
the  captain  when  the  captain  came?"  And  he 
replied:  "It  la  a  difficult  matter  to  fix  tiiat 
I  lost  sight  of  tbe  fact,  almoatt,  that  I  bad 


called  tbe  captain's  attention  at  all  when  I 
beard  this  fuss;  but  If  the  captain  bad  re- 
sponded prmnptly,  I  don't  believe  the  affair 
would  have  oocnrred."  Uprai  motion  the  last 
clause  of  tbe  answer,  giving  the  belief  of  the 
witness,  was  stricken  out  The  wftnesa  StJe- 
fel  was  asked:  "Was  there  a  game  between 
Uerritt  and  Batten  of  snffldent  violence  and 
londneas  to  have  attracted  tbe  attention  of 
any  one  In  any  part  of  the  room  who  was  not 
giving  attention  to  what  waa  going  on  In  the 
room?"  And  be  answered:  "If  tbe  c^italn 
bad  paid  attention  to  It  tt  would  have  pre- 
vented the  qnarr^**  Tbia  answer  was,  on 
motloD,  also  stricken  ont  There  was  no  er^ 
ror  In  either  of  these  rulings.  In  both  the 
opinion  of  the  wttnees  was  excluded.  Tbe 
questicm  at  Issue  In  the  case  was  for  tbe  Jory. 
or  for  the  court  dealing  with  the  legal  snffi- 
dency  of  the  evidence,  to  determine,  and  not 
for  tbe  witnesses  to  decide.  It  was  for  tbe 
Jury,  If  the  case  went  to  tbem,  or  for  tbe 
court.  In  dealing  with  the  question  as  to 
whether  there  was  legally  saffldent  evidence 
to  be  considered  by  the  jury,  to  say  from 
the  facta  In  evidence  whether  the  captain  act- 
ed with  appropriate  promptness;  and  it  was 
not  the  province  of  the  witnesses  to  deteimine 
this  matter  at  alL  Tncker  v.  Stat^  '8D  Md. 
— ,  48  Ati.  778. 

The  first  and  fourth  grounds  of  error  are 
one.  They  both  Involve  the  ruling  which  ex- 
cluded from  the  Jury  proof  of  the  rules  or  In- 
structions prohibiting  gambling  oo  the  boats. 
These  rales  or  Instmctfons  were  Irrelevant 
Had  they  been  Introduced,  they  would  not 
have  thrown  any  light  on  the  matter  at  Issue. 
If  the  captain  really  violated  any  rule  in  per- 
mitting gambling  on  tbe  steamer,  that  fact 
waa  no  evidence  of  n^llgence  which  contrib- 
uted to  the  Injury,  nnlesa  It  can,  either  unlver- 
saDy  and  Invariably,  or  at  least  with  reason- 
able probability,  be  predicated  of  every  act  of 
gambling  that  It  will  end  In  sndi  an  act  of 
violence.  The  argument  Is  this:  The  shoot- 
ing followed  the  blow  that  was  struck,  tbe 
blow  followed  the  use  of  the  abusive  epltbet, 
the  epithet  followed  the  quarrel,  and  tbe  quar- 
rel grew  out  of  tiie  game  of  cards.  Therefore 
tbe  game  of  cards  produced  the  shooting,  and. 
as  the  game  of  cards  was  prohibited  by  tbe 
company's  rules,  the  company's  servants  were 
negligent  In  allowing  tt  to  be  played.  But 
this  is  neither  sound  reasoning  nor  actnal 
fact  Until  yon  can  predicate  of  a  game  of 
cards,  as  Its  necessary  result  an  assanlt  yon 
have  nothing  but  speculation.  Ton  may  have 
a  sequence  of  events  which  are  porely  acci- 
dental In  their  relation,  bat  are  not  Inherently 
or  necessarily  tbe  successive  resutts  ot  preced- 
ing causes.  As  tbere  was  no  error  In  enters 
Ing  judgment  for  the  d^endant  tbe  steana- 
boat  company,  tbat  Judgment  will  be  afflnn- 
ed.  Jnd^neiit  afflnned.  wltb  eoata  above  and 
beknr. 
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(»  Md.  217) 

BBN6LBBD0BF  t.  HANWAT. 
(CkHVt  of  Appeftb  of  Haryland.   Dec.  0,  1S09l) 

WXTNaSSBS-CORROBORATION— ADMI88IBIUTT 
OF  BVIDBNCB. 

Where  It  was  In  coatroTetsy  whether  plain- 
tUf  made  a  certain  itatanait  in  a  conveftation 
with  defendant,  alleged  by  the  lattor,  erl- 
dence  that  the  itatemect  wodid  hare  been  un- 
true  if  made  ia  properW  cxclnded,  when  offered 
by  plaintiff  to  rebnt  the  vrldmee  of  the  itato- 
m«it. 

Appeal  from  circuit  coort,  Harford  conn^; 
Jamea  D.  Wattera,  Judge. 

Action  by  Charles  B.  Boiglesdorf  against 
Jjoseph  B.  Hanway.  From  a  Judgment  for 
defendant,  plaintiff  aiH>eal8.  Affirmed. 

Argued  before  McSHEBBT,  0.  J.,  and 
PAOB.  PEAROB.  FOWLER,  BOYD»  BOND, 
BBISGOE,  and  SCHMUCKER,  JJ. 

James  J.  Archer  and  J.  S.  Tonng,  for  ap- 
pellant Oeoige  U  Van  Bibber,  Wm.  O. 
Rouse,  and  Blcbard  Dallam,  for  ai^idlee. 

PAGEl  J.  bi  this  case  three  exceptions 
were  taken,  the  first  of  wbldi  was  abandon- 
ed at  the  argument.  The  second  exception 
arose  as  follows:  The  actl<m  was  toroaght 
by  the  appelbuat  to  reoorer  damages  for 
breach  of  contract  There  was  no  dispute  at 
the  trial  that  the  appellant  in  the  spring  of 
1806  contracted  to  grow  and  sell  to  the  ap- 
pellee 20  acres  of  tomatoes,  to  be  dellTered 
to  and  received  by  the  appellee,  at  his  can- 
ning house,  as  they  ripened  through  the  sea- 
son. It  was  charged  In  the  declaration  that 
the  appellant  dellyered  a  part  of  the  crop, 
and  was  ready  and  willing  to  deliver  the  bal- 
ance, but  file  app^ee  failed  and  refused  to 
accept  or  pay  Cor  any  more.  The  ^>pellant 
to  sustain  bis  case,  offered  evld^ice  tending 
to  show  the  quantity  of  tomatoes  raised,  and 
that  he  made  dellTwIes  of  them  at  the  can- 
ning house  until  the  14th  of  September,  and 
that  CO,  that  day  the  aH>dlee  reused  to  ac- 
cept any  more,  alleging  that  he  had  decided 
to  ckMM  his  canning  house  on  the  Wednesday 
following,  "as  he  was  losing  money  every 
day,"  and  "not  to  bring  any  more  tomatoea." 
The  appellee,  on  the  other  band,  harhig  pre- 
sented himself  as  a  witness,  denied  having 
had  audi  a  convenatlon,  and  testified:  That  on 
the  14th  day  of  September  the  aiv^lant 
brought  a  load  of  tomatoes,  some  of  which 
were  soft,  and  that  after  some  conversatltm 
about  them  the  appellee  told  the  appellant 
"to  go  home  and  pick  good,  marketable  to- 
matoes; he  would  take  all  he  had";  to  which 
the  appellant  replied  "that  he  could  not  get 
bis  pickers  to  pick  the  right  kind;  had  been 
trying  all  the  season  to  get  them  to  pick 
right  hut  (»uld  not  do  It,  and  he'd  be  d — d 
If  be  would  have  another  tomato  pldced." 
And  that  on  the  next  day  the  ai^llant  was 
at  the  canning  hous^  but  brought  no  toma- 
toes, and  the  appellee  asked  him  why  he  had 
brought  none,  and  appellant  said  he  would 

"be  d  d   If  he  could  bring  any  more,  as 

his  pickers  wonld  sot  pick  right  for  him. 


and  he  was  going  to  turn  his  cows  In  on 
them,  and  was  going  to  plow  them  up";  that 
be  could  bring  no  more.  And  that  the  W9- 
pellee  told  the  app^ant  that  he  wonld  take 
all  he  had,  it  he  had  any  more,  but  that  ap- 
pellee never  heard  afterwuds  that  the  ap- 
pellant bad  any  more.  After  the  ^ipeUee 
had  dosed  hli  evidence  the  appelant  again 
testlfled.  He  denied  the  conversation  rtf er- 
red to  In  the  testimony  of  the  appellee,  and 
than  offered  to  furOier  prove  by  himself,  as 
a  witness,  that  be  neva  had  any  trouble  with 
his  pickers  during  the  seasMi  of  1886  about 
the  way  they  picked  his  tomatoes;  that  they 
always  picked  satisfactorily,  and  he  never 
had  any  trouble  with  them  about  lacking 
green  or  rotten  tomatoes.  The  refusal  ot  the 
court  to  allow  this  testhnony  to  be  given  oon- 
stltutes  the  second  exceptlMi. 

One  of  the  defenses  set  op  by  the  pleaa  was 
that  the  appellant  had  refiued  and  neglected 
to  dellTo:  the  tomatoes.  To  sustain  this,  the 
appellee  had  testlfled  to  a  conversation  In 
which  the  appellant  had  aald  he  could  bring 
no  more  tomatoes,  and  gave  as  his  reason 
therefor  Uiat  his  pickers  vrould  not  pick  them 
pn^ly,  and,  further,  that  In  fact  the  ap- 
pdlee  never  heard  afterwards  that  the  appel- 
lant had  any  more.  The  appellant  denied 
having  bad  such  a  convrasatlon,  or  made  the 
statement  attributed  to  him.  Ttie  Issue,  there- 
fore, raised  by  these  conflicting  statements, 
was,  did  or  did  not  the  awellee  In  fact  make 
such  a  statement?  Undor'  the  pleadings,  It 
was  wholly  Immaterial  whether  he  had  had 
trouble  wlflL  his  pickers,  because  the  contract 
made  It  a  duty  upon  him  to  deliver  the  to- 
matoes, no  matter  what  the  relations  between 
himself  and  bis  pickws  may  have  been.  The 
evidence  excluded  by  the  ruling  of  the  court 
had  no  tendency  to  rebut  the  i^of  that  had 
gwe  In  that  tbere  had  been  such  a  statement 
made  by  the  appellant  and  could,  therefore, 
have  no  value  In  austalning  the  denial,— 
that  the  appdlant  had  not  nude  such  a  state- 
ment Even  If  It  be  conceded  that  the  ap- 
pellant had  had  no  trouble  with  his  pickers, 
such  jtact  would  not  warrant  any  Inferrace, 
however  ri^t  that  the  appelant  did  not 
make  the  statement  to  the  apjwllee,  In  the 
absence  of  a  concession  that  the  lytpellant 
could  not  make  a  false  statement  It  has 
never  be«i  held  that  the  testimony  of  a  wlt^ 
ness  that  another  person  has  had  a  conver- 
sation with  him,  in  which  certain  facts  were 
alleged,  can  be  affected.  In  Its  probative  force, 
by  showing  that  the  alleged  facts  are  false. 
The  mere  telsl^  of  such  facts  would  not 
raise  the  slli^test  presumption  that  such  con- 
versation never  did  occur.  The  statement  as 
to  the  pickers  became  admissible  only  as  a 
part  of  the  conversation  In  which  the 
lant  had  Informed  the  s^npellee  ot  hia  InaUUty, 
or  at  least  his  decUon  that  he  would  deliver 
no  more  tunatoes.  The  reason  of  such  ina- 
bility or  decision  could  not  deprive  the  ap- 
pdlee  ot  such  rights  as  he  had  under  the 
contract  unless  they  were  founded  upon  such 
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facts  as  would  constltnte  a  lesaHr  saffldent 
gronnd  upon  wblch  the  a^i^Iuit  ml^t  be  re- 
Uered  fnmi  the  duty  of  making  farther  dellT- 
^es.  The  tronUe  with  the  pickers.  If  It 
existed,  as  we  have  said,  would  not  be  sufB- 
dent  to  discharge  the  appellant  from  the 
duty  of  fnlly  completing  his  obligations  ac- 
cording to  the  terms  of  Qie  cwtract  It  was 
^tlrely  competent  for  the  appelant  to  rebat 
bi  any  proper  manner  tiie  fact  alleged,  that 
he  bad  made  such  statements.  That  waa  rd- 
erant  to  the  Issues  la  the  case,  because  It 
could  be  prestuned  that  the  conduct  of  the 
appellee  may  have  been  properly  influenced 
by  what  the  appellee  said  to  him;  also,  be- 
cause It  tended  to  explain  to  the  Jury  why 
DO  more  tomatoes  were  delivered  to  or  recelv* 
ed  by  the  appellee.  It  seems  to  ns  to  be 
dear  that  the  proposed  evidence  had  no  ten- 
dency to  rebut  anything  that  had  come  from 
the  other  dde,  and  waa  also  Irrdevant  to  any 
of  the  Issues  In  tbe  cause.  We  may  add  that 
we  have  examined  all  of  the  cases  to  which 
we  have  been  referred.  None  of  tbem  are 
perUnent  to  the  case  before  ns.  They  seem 
to  go  no  further  than  to  hold  Ibat  a  collateral 
fact  may  be  offered  In  evidence  whenever  It 
tends  to  ducldate  the  Inquiry,  even  though 
It  be  in  a  alight  degree.  For  Instance,  In 
Stevoison  v.  Stewart,  11  Pa.  St  SOT,  which 
was  an  action  on  a  single  bill,  and  the  defense 
was  forgery,  tbe  plalqtlff  was  permitted  to 
■how  that  before  and  after  the  date  of  the  bill 
the  maker  was  tirying  to  borrow  money.  It 
was  contended  tbat  the  letf  timate  conduslona 
to  be  drawn  from  this  fact  were  too  remote 
and  fanciful  to  be  admitted  to  show  a  proba- 
bUlty  that  the  signature  of  the  maker  was 
not  forged.  It  was  held  by  the  court  that  it 
was  admissible,  even  though  Its  probative 
'force  was  extremely  slight,  it  being  enou^ 
If  It  tended  even  In  a  Blight  degree  to  assist 
to  a  determination  founded  In  truth.  In  the 
case  at  bar,  however.  It  cannot  be  perceived 
how  Ibe  fact  of  the  appellant's  relations  with 
his  pickers  has  any  probative  force  whatever 
In  determining  the  Inquiry  whether  there 
was  In  fact  a  conversation  such  as  the  ap- 
pdlee  had  testified  to.  The  paragraph  In 
Abbi  Tr.  Sv.  019,  la  not  supported  by  the 
case  dted  to  maintain  it  That  case  (Md> 
hnlsh  V.  Collier,  16  Q.  B.  878)  Is  where  a  wit- 
ness alleged  a  fact  contrary  to  the  Interest  of 
tbe  party  calling  bim,  and  It  was  held  that 
such  party  could  bring  others  to  prove  the 
opposite  facts  "relevant  to  tbe  case" 

The  third  exception  presents  the  same  ques- 
tion of  law.  After  the  court  had  rated  upon 
the  offer  contained  In  the  second  exception, 
the  appellant  offered  to  prove  by  the  pickers 
themselves  that  they  ,  had  never  had  any 
trouble  with  the  appellant  about  the  way 
they  picked,  etc.  The  court  refused  to  allow 
the  evidence  to  be  given.  For  tbe  reasons 
stated  in  considering  the  second  exception, 
we  are  of  the  opinion  there  was  no  error  In 
this  ruUng.  It  follows  tbat  the  Judgment 
must  be  afilrr<!d.  Judgment  affirmed. 


<I0  Hd.  US) 

HOFFBf  AN  et  aL  T.  ABHSTRONQ  ct  aL 
(Court  of  Appeals  of  Maiyland.   Nov.  24,  1899.) 

BXKCUTORa  AND  ADUINI8TRATORS-FAILURK 
TO  COLLECT  DBBTS— INSOLVENT  DISTRIBD- 
TBE— ACCOUNT— RBSTATEMBNT  —  ORPHANS* 
COVRIWURISDICTION-TRUSTBSS  IN  INSOL- 
VENCY. 

1.  Where  aecotors  hsve  distributed  to  an  In* 
■olvent  legatee  Indebted  to  their  testator  his 
share  onder  the  will,  without  dedoctlDg  there- 
from hU  indebtedness  to  the  estate,  and  tbe 
share  thus  distributed  has  been  sold  t^-  the 
legatee's  trustees  In  iDsolvency  to  third  parties 
for  value,  and  without  notice,  the  executors 
should  not  be  allowed  to  restate  their  aecooat, 
in  order  to  enable  them  to  make  a  claim  agaii^ 
the  purchasers. 

2.  That  trnstees  of  an  insolvent  legatee  cooU 
have  appealed  from  an  at6er  of  tbe  orplians' 
eoart  allowing  an  execotors'  account  does  not 
prevent  tbe  court  from  setting  such  order  aside 
within  tbe  time  allowed  for  appeal,  on  the  trus- 
tees'application. 

3.  That  trustees  of  an  insolvent  legatee  did  not 
object  to  an  order  allowim;  executors  to  restate 
their  account  does  not  afreet  their  right  to  ob- 
ject to  the  account  as  restated. 

4.  Under  Code,  art  93,  S  224,  providing  that 
"tbe  bare  naming  an  executor  in  a  will  shall  not 
operate  to  extloguisb  any  just  claim  whldi  tbe 
deceased  had  agaisst  hlm^  it  was  error  for  die 
orphans'  conrt  in  an  order  allowing  «ecutors 
to  restate  an  account  to  provide  that  they  should 
not  retain  any  of  the  distribution  to  which  one 
of  the  executors  might  be  entitled  on  account  ol 
any  allied  indebtedness  from  him  to  the  es- 
tate, where  such  execntor  was  indebted  to  tbe 
estate  as  a  surviving  partner  of  the  deceased. 

&.  Where  the  failure  of  executors  to  collect  aa 
amount  .doe  thdr  testator  from  a  distributee  was 
due  to  thdr  negllgettee.  th^  should  be  diarged 
with  the  amount. 

6.  Though  all  the  trnstees  of  an  Insolvent 
should  ordinarily  unite  In  Judicial  proceedings, 
yet  where  one  of  the  trustees  was  an  execotor 
and  distributee  of  an  estate  in  which  his  insol- 
vent was  also  a  distributee,  and  such  trustee  was 
acting  against  the  Interests  of  his  Insolvent  It 
was  proper  for  tiie  court.  In  a  matter  iavdvlag 
the  InsolvoifB  rights  as  distributee^  to  act  at  the 
faistanee  of  tbe  remaining  trasteea. 

Appeal  from  orphans'  cotir^  WaaUngton 
county;  Lotber  R.  Spangler,  SDlomon  New- 
onner,  and  Samnd  D.  Martin,  Jn^ea. 

Action  by  Blary  Hoffman  aiid  others,  execn- 
tors  of  Joseph  7.  Htrffman,  against  Alouoder 
Armstrong  and  anotbw,  permanent  tmsteea, 
etc.  From  an  order  aettlng  aside  the  execn- 
tan?  aceomit,  they  appeal  3fodlfled. 

Argued  before  McSHEBRT,  a  J.,  and 
FOWUER,  BBISOOB,  PAaS,  BOTD.  BOND, 
PBAEOE,  and  SCHMUCKER,  JJ. 

J.  C.  Lane  and  W.  H.  A.  Ebimilton,  tor  ap- 
pellants. J.  A.  Mason  and  Armstrong  A  Scott 
for  appellees. 

BOYD,  J.  It  vrill  perhaps  simplify  the  qnes- 
tlons  raised  by  this  appeal  to  make  a  aome- 
what  full  statement  of  the  facts:  Joseph  T. 
Hoffman  appointed  his  wife,  Mary  Hoffman, 
and  his  three  eldest  sons,  Charles  W.,  Edward, 
and  Ernest  executors  of  his  last  will  and  tes- 
tament which  was  proven  in  the  orphan^ 
court  of  Washington  county  In  June,  1891. 
On  November  17,  1896.  the  executors  stated 
their  third  account  In  which  they  distributed 
certain  sbarea  of  stock  of  corporatlona  and 
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Borne  cash  to  each  of  the  seven  children  of  the 
deceaeed.  In  October,  1807.  the  three  remain- 
ing executors  (Edward  having  been  removed) 
filed  a  petition  in  the  orphans'  coart,  In  which 
they  stated  that  the  above-mentioned  accoont 
was  erroneous,  In  that  they  should  have  claim- 
ed credit  for  aji  Item  of  |2,518.36  as  a  debt  due 
to  the  estate  by  Edward  Hotteian  as  surrlTlDg 
partner  of  Joseph  T.  HofCman  &  Son,— he  hav- 
ing converted  It  to  his  own  use,— and  that 
they  should  have  charged  themselves  with  the 
appraisement  of  certain  furniture,  etc.,  which 
they  inadvertently  omitted,  and  that  they 
should  not  have  made  any  distribution  to  Ed- 
ward, as  he  was  indebted  to  the  estate.  They 
asked  that  the  account  should  be  r^ated. 
The  orphans*  court  refused  to  grant  their  pe- 
tition, and  on  an  appeal  to  this  court  the 
order  was  reversed.  Hoffman  T.  Hoff&un,  8S 
Md.  60,  40  Atl.  712. 

After  the  cause  was  remanded  the  court  pass- 
-ed  an  order  requiring  the  children  of  the  tes- 
tator to  answer  the  petition,  which  they  did, 
admitting  the  allegations  therein,  excepting 
Worthington  W.  Hoffman,  an  Infant  whose 
guardian  filed  the  usual  formal  answer.  Al- 
exander Armstrong  and  J.  A.  Mason,  two  of 
the  permanent  trustees  of  Edward  HoCFman, 
who  had  been  adjudicated  an  Insolvent  (Er- 
nest Herman  being  the  third  trustee),  filed  a 
petition  asking  leave  to  answer  the  petition 
of  the  executors;  and  the  orphans'  court 
passed  an  order  making  the  trustees  of  Ed- 
ward Hoffman  parties,  and  granting  them,  or 
such  of  them  as  desired,  leave  to  answer.  The 
order  was  doubtless  passed  In  that  form  be- 
cause the  petition  alleged  that  Ernest  Hoffman 
was  one  of  the  trustees,  and  also  one  of  the 
executors.  Those  two  trustees  then  filed  their' 
answer,  alleging  among  other  things  that  the 
executors  had  turned  over  to  the  trustees  of 
Edward  Hoffman  the  stocks  distributed  to 
him  In  the  third  account:  that  they  had  sold 
them,  and  distributed  the  proceeds  In  the  In- 
solvent court.  TeBtim<»i7  was  taken,  and  oo 
the  7th  day  of  October,  1898,  the  orphans* 
court  passed  an  order  setting  aside  the  third 
account  of  the  executory,  and  directed  them 
to  restate  It,  correcting  the  errors  set  forth  In 
their  petition.  The  executors  then  filed  a  pe- 
tltl(Hi  asking  that  distribution  be  made  under 
the  direction  of  the  court  An  order  was 
passed  naming  the  20th  day  of  October,  1808, 
as  the  day  for  the  distribution,  and  directing 
a  summons  to  Issue  for  the  distributees  and 
the  trustees  of  Edward  HotTman.  The  rec- 
ord does  not  show  whether  the  summons  was 
Issued  or  served,  but  on  the  16th  day  of  No- 
vember, 1898,  the  third  account  as  restated, 
was  approved  by  the  court;  and  In  It  the  ex- 
ecutors charged  themselves  with  some  addi- 
tional personalty,  and  Edward  Hoffman's 
Bbare  was  distributed  to  the  executors,  to  be 
applied  In  part  payment  of  hia  Indebtedness 
to  the  estate;  there  being  |d40.Sl  distributed 
to  each  distributee,  and  there  being  claimed 
to  be  an  Ind^edness  of  Edward  Hoffman 
amonntlng  to  fl,IS4.2a   The  distribution  to 


each  distributee  Included  6  shares  of  the  Dao- 
zer  Lumber  Oompany*a  stock,  appraised  at 
$460;  6  shares  of  Interstate  Hedge-Fenoe 
Company  stock,  appraised  at  0;  17  shares  of 
the  hosiery  company's  stock,  appraised  at  0; 
6  shares  of  the  Beaver  Creek  ft  South  Moun- 
tain Turnpike  Company's  stock,  appraised  at 
^0;  and  $1Q0.31  In  money.  Tb&t  was  the 
same  distribution  made  In  the  original  third 
account,  excepting  the  first  only  Included 
$40.95  of  money  to  each  distributee.  On  the 
22d  day  of  November,  1898,  the  two  trustees 
filed  another  petition,  hi  which  they  stated 
they  were  advised  that  the  executors  had  i^o- 
duced  to  the  court  certain  certificates  of  stotA 
of  the  Danzer  Lumber  Company  and  the  Beav- 
er Creek  &  South  Mountain  Turnpike  Com- 
pany, in  the  name  of  Joseph  T.  Hoffman;  that 
said  certificates  did  not  truly  represent  the 
manner  In  which  the  stock  stood,  but  long 
prior  to  the  time  the  account  was  restated 
the  executors  had  made  distribution  of  said 
stock,  and  transferred  It  on  the  books  of  the 
companies  to  the  heirs  and  legatees  of  Joseph 
T.  Hoffman;  that  they  had  no  knowledge  un- 
til after  the  ratification  of  the  account  that 
the  executors  bad  produced  to  the  court  said 
certificates  of  stock;  and  they  prayed  tiiat 
the  account  be  reopened,  in  order  that  the 
court  might  be  advised  of  the  real  circum- 
stances in  regard  to  said  stock,  etc.  The  ex- 
ecutors answered  the  petition,  neither  admit- 
ting nor  denying  the  allegations  therein,  but 
alleging  that  the  account  was  restated  after 
testimony  bad  been  taken,  and  due  consldera- 
tion  by  the  coorL  Testimony  was  again  tak- 
en "at  hearing  of  April  6,  1889."  The  secre- 
tary of  the  Beaver  Creek,  etc..  Company  tes- 
tified that  Joseph  T.  Hoffman  was  at  the  time 
of  his  death  the  holder  of  42  eOiares  of  stock 
in  that  company,  and  that  on  the  stock  book 
there  was  an  sssigoment  by  the  three  remain- 
ing ^ecutors  of  6  shares  to  each  of  the  seven 
children  (naming  them  and  Including  Edward 
Hoffman).  Tbat  transfer  was  made  May  21, 
1897.  A  certificate  was  Issued  to  Edward  for 
the  6  shares,  and  afterwards,  as  attorney  In 
fact  for  the  trustees,  the  secretary  transferred 
them,  together  with  4%  other  shares  In  the 
name  of  Edward  HoCtman,  to  Norman  O. 
Scott  WUIlam  C.  Danzer,  president  of  t3ie 
Danzer  Lumber  Company,  testified  that  on  or 
about  January  2,  1887,  the  executors  produced 
a  cevtlfled  copy  of  the  order  of  the  orphans' 
court,  dated  November  17,  1806,  directing  the 
stock  held  by  Joseph  T.  Hoffman  In  that  com- 
pany to  be  transferred;  and  on  that  day  a 
certificate  for  S  shares  was  Issued  to  Edward 
Herman,  at  the  request  of  the  executors, 
which  was  afterwards  transferred  by  the 
trustees  to  the  People's  National  Bank.  On 
the  18th  day  of  April,  1889,  the  court  passed 
an  order  setting  aside  and  annulling  the  said 
third  account,  approved  on  November  IS,  1886, 
and  again  ratifying  the  third  account  as 
originally  stated  on  the  17th  of  November 
1896,  excepting  as  to  the  Item  otf  househola 
articles  and  distrlbntlon  of  the  Hageretomi 
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&team-E2nglne  &  Machine  Company,  u  to 
whf^  tbe  executom  vera  directed  to  state  a 
further  accoutt  An  opinion  was  filed  by  the 
court,  In  which  they  gave  their  reason  for 
their  action.  In  It  the^  state  that  Inasmuch 
as  there  bad  been  a  mistake  In  the  original 
third  aoconnt,  as  to  the  household  furniture, 
they  determined  to  rec^en  It,  "and  Informed 
the  executors,  theix  connsd  being  present,  but 
out  of  the  presence  of  the  said  trustees  or 
their  counsel,  that  they  must  produce  the  true 
certificates,  showing  in  whose  name  said 
shares  of  capital  stock  were  Issued,  as  men- 
tioned In  said  third  account.  This  the  coun- 
sel for  the  executors  agreed  to  do,  and  upon 
this  understanding  we  passed  the  order  of 
October  7, 1888.  Upon  November  8,  1898,  the 
executors  restated  Said  third  account,  but  this 
court  would  not  approve  the  same,  for  the 
reason  that  tlie  executors  had  not  produced 
said  certificates.  Howerer,  between  the  8th 
and  15tli  of  Norranber,  1898,  they  did  produce 
In  this  court  certificates  of  shares  of  said 
stock  TThlch  stood  in  the  name  of  tiie  decedent. 
Dr.  Joseph  T.  Hol&uan,  and  this  court  rati- 
fied said  thiEd  account  as  restated.  After  Its 
restatement  we  Infonned  the  counsel  for  the 
said  two  Insolrent  trustee,  as  we  saw,  to  do 
JusUce  and  right,  we  should  have  notified 
them  before  ratlfyinc  aald  third  account  as 
restated." 

The  aeeutors  originally  charged  ttiemsdres 
with  12,618.86,  as  the  appraised  value  of 
property  of  the  firm  of  Joseph  T.  Hoffman  & 
Son;  and  certainly  as  early  as  when  the  sec- 
ond account  was  passed,  on.  the  10th  di^  of 
March,  1803,  Bdward  Hoffman  had  sold  that 
pnv^ty,  yet  he  was  paid  his  distribntiou  of 
91,S77.32;  and  when  the  third  account  was 
stated,  in  November,  1886,  they  obtained  cred- 
it .for  the  whole  of  the  |2,5ia36,  as  "not 
disposed  of."— two  of  the  three  execntws 
swearing  that  "the  foregoing  account,  as  stat- 
ed, is  Just  and  true."  So  long  as  Edward 
Hoffman  was  receiving  the  distributions,  no 
question  seems  to  have  been  raised  aa  to  his 
right  to  do  so;  and  the  court  was  not  only 
not  Informed  that  he  was  Indebted  to  the  es- 
tate, but  the  action  of  the  executws  was  cal- 
culated to  lead  It  to  believe  he  was  not  In- 
debted as  Bvirvlvlng  partner,  as  they  stated 
that  the  property  was  not  disposed  of.  In 
the  meantime  tlie  vlgbtB  of  Innocent  parties 
have  Intervened,  flnd,  so  far  as  they  are  con- 
cerned. It  vronld  seem  to  be  clear  that  the 
executors  are  not  entitled  to  relief  merely  for 
their  own  ivotecUon.  Although  It  has  been 
decided  in  many  eases,  including  that  <tf 
Hoffman  v.  Hoffman,  suj^a,  that  the  orphans' 
court  has  the  power  to  reopen  accounts  of 
executors  and  administrators,  and  correct  er- 
rors therein,  that  power  should  be  verj  cau- 
tiously exercised,  If  there  be  danger  of  there- 
by prejudicing  the  rights  of  parties  who  have 
tnnocoitly  acted  under  the  account  as  orlg- 
hially  stated.  In  the  case  before  us  the  stock 
distributed  to  Edward  Hoffman  was  delivered 
to  his  trustees,  and  sold  by  them.  Neither 


of  these  two  trustees  nor  the  purchasers  aie 
shown  to  have  had  notice  ot  any  claim  that 
was  held  by  the  executors  asalnst  the  stock. 
The  purchasers  paid  for  It,  and  the  companies 
In  whldi  it  was  held  Issued  new  certlflcates 
of  stock  to  them,  and  the  proceeds  were  dis- 
tributed by  the  trustees.  Under  such  cir- 
cumstances, it  would  be  manlfMtly  nnjnat  to 
restate  the  account  at  the  Instance  of  the  ex- 
ecutors, to  enable  them  to  make  a  claim 
against  Innocoit  persons  who  have  been  led 
into  the  transaction  by  the  act  of  the  execu- 
tors themselves.  The  orphans'  court  ought 
mxtf  under  such  fMts,  to  hare  apEwoved  the 
account  which  was  restated  in  November, 
1888;  and,  as  Is  shown  by  their  (pinion, 
when  they  found  they  had  done  so  onder  a 
mlsapprehensltm  of  the  facta,  which  was  oc- 
casioned by  the  production  of  the  certificates 
In  the  name  of  Joseph  T.  Hoffman,  without 
the  knowledge  of  the  trustees,  they  very  prop- 
erly granted  the  petition  of  the  trustees  to  set 
aside  and  annul  their*  former  order  ratifying 
that  account,  especially  when  they  ascertained 
that  they  had  not  been  correctly  informed 
as  to  the  true  status  of  the  stock.  It  is  true 
that  the  trustees  might  have  appealed  from 
the  order  ratifying  that  account  but,  as  tiiey 
filed  their  petition  within  the  time  they  could 
have  appealed,  there  was  no  question  about 
tha  right  of  the  orphans'  court  to  act  on  IL 
The  fact  tiiat  no  appeal  was  taken  from  the 
ord»  of  October  7,  1888,  cannot  affect  their 
right  to  object  to  the  account  after  It  was 
restated.  So  much  of  tbe  order  passed  April 
18,  1888^  as  set  aalde  and  annulled  that  ac- 
count, which  was  approved  November  16, 
1888,  ma  therefore  properly  passed. 

The  ord«r,  however,  also  provided  "that  the 
<•  officutors  are  not  allowed  to  retain  In  any 
manner  In  their  hands  any  of  tiie  distribu- 
tion to  which  Edward  Hoffman  or  his  l^al 
r^u^ntatives  might  be  entitted  on  account 
of  any  alleged  Ind^tedness  from  the  aaid 
Edward  Hoffman  to  the  estate."  In  that 
there  was  error.  It  was  undoubtedly  the  du- 
ty of  tiie  oectttors  to  deduct  from  tiie  dis- 
tributive share  of  Edward  HfrfTman  In  his 
father's  estate  any  Indebtedness  due  br  him 
to  it  By  section  224  of  article  83,  It  Is  pro- 
vided that  "the  bare  naming  an  executor  in 
a  will  shall  not  operate  to  extinguish  any  paat 
dalm  which  the  deceased  bad  against  him; 
but  It  shall  be  the  duty  of  every  such  aeca- 
tor  accepting  the  trust  to  give  la  such  claim 
In  the  list  of  debts";  and,  aftw  providing  for 
the  method  of  establishing  a  claim  against 
him  if  be  falls  to  give  In  such  claim,  it  fi^ 
ther  provides  "that  If  the  executor  shall  gin 
in  sudi  claim  or  any  part  thereof  be  estab- 
Ushed,  as  aforesaid,  he  shall  account  tot  ths 
sum  due  In  the  same  manner  as  If  It  were  so 
mucb  money  In  his  hands  and  on  failure  his 
bond  may  be  put  In  suit"  Without  stopping 
to  discuss  tbe  effect  of  such  a  providon  irtien 
there  Is  more  than  one  uecntor,  the  statute 
Is  explicit  in  declaring  that  the  fftct  that 
party  has  been  named  executor  does  not  op- 


Digitized  by  Google 


OGLE  V.  MAYOB.  £Ta,  OF  GUMBKBLAND. 


1015 


erate  to  extlDgulsb  a  debt  due  the  deceased; 
and  It  la  well  settled  tbat  It  Is  tbe  duty  of 
execoton  or  admlnlstratora  to  ntaln  from 
file  share  of  a  distributee  the  amount  due  by 
blin  to  the  deceased.  Smith  Donnell.  9 
Om,  84;  Hannlng  t.  Thmston.  BO  Ud.  218. 
SutA  right  also  exists  when  the  debt  has  been 
Incurred  to  the  estate  Itsdf  by  the  distribu- 
te^ as  administrator,  after  the  decedent's 
death.  OosneU  t.  Fladc  76  Md.  423.  25  Atl. 
411,  18  L.  R.  A.  isa  Aud  It  would  seem  to 
be  equally  dear  tliat  sudi  la  the  case  where 
the  Indebtedness  Is  from  a  surrlTlng  partner 
of  the  deceased,  who  is  a  distributee.  In 
Smith  T.  DoDDell,  supra,  It  was  expressly  de- 
cided that  the  trustee  of  an  Insolvent  legatee 
was  only  entitled  to  the  balance  after  de- 
ducting the  amount  due  the  deceased  by  the 
legatee.  The  Insolvent  law  then  In  force  was 
as  broad  as  the  one  under  which  Kdward 
Hoffman  was  adjudicated  an  Insolvent,  so  far 
as  this  question  Is  concerned.  It  was  there- 
fore the  plain  duty  of  the  executors  to  deduct 
the  amount  due  by  Edward  Hoffman  from  his 
distributive  share  In  bis  father's  estate,  and 
although,  as  we  have  said  above,  that  cannot 
now  be  done  to  the  extent  of  disturbing  the 
distribution  wlilch  the  trustees  In  the  lnsol> 
vent  proceeding  got  possession  of  and  dis- 
posed of^  the  executors  can  deduct  from  dis- 
tributions not  yet  ptUd  over  to  the  trustees 
any  sums  due  by  taim.  The  evidence  snflB- 
ciently  shows  that  he  li  indebted  to  bis  fa^ 
ther*8  estate,  and  therefore  the  ordw  of  the 
orphans'  conrt.  In  so  far  as  It  affects  dlstrl- 
buUons  not  yet  made,  must  be  reversed. 

As  the  failure  to  collect  the  amount  due  by 
Edward  as  surviving  partner  of  Joseph  T. 
Hoffman  &  Son  was  manifestly  owing  to  the 
negligence  of  the  ezecutcns,  they  should  be 
charged  with  the  amount  he  owes  bis  father's 
estate,  as  well  as  the  appraised  value  <tf  the 
household  articles,  etc.,  spoken  of,  and  other 
sums  not  accounted  for  by  them.  They 
should  not  make  any  further  distribution  to 
Edward  Hoffman  until  the  distributions  to 
the  other  distributees  are  equal  to  the  amonnt 
he  owes  the  estate. 

It  may  be  well  to  add  that  ordloarlly  all 
the  trustees  of  an  Insolvent  should  unite  In 
petitions  or  other  proceedings  In  courts,  but 
as  in  Uils  case  Bmest  HoCTman  was  one  of 
the  executors  ot  his  father's  estate,  as  well 
as  one  of  the  distributees,  and  was  acting 
against  the  inters  of  the  lnaolv»t  estate  of 
his  iHVther  Edward,  the  court  very  properly 
acted  at  the  Instance  of  Uie  othex  two  trus- 
tees. The  proper  course  for  Ernest  Hoffman 
to  have  pursued  was  to  ask  the  insolvent 
court  to  discharge  him  from  further  acting 
as  such  trustee,  as  his  Interests,  both  as  dis- 
tributee and  executor,  were  in  clear  conflict 
with  his  duties  as  trustee.  Section  12  of 
article  47  of  the  Code  gives  the  court  ample 
authority  to  dlschai^  trustees  appointed  in 
insolvent  proceedings,  as  well  as  to  reihove 
them  for  misconduct  Order  passed  the  ISth 
day  of  April.  1899,  affirmed  In  part,  and  re- 


versed In  part  snd  cause  remanded;  Uie 
coats  in  tSiis  court  and  the  court  below  ta 
be  paid  oirt  of  the  estate. 


OGLB  V.  MAYOB.  ETC.,  OF  OUMBBB- 
LAND. 

(Court  of  Appeals  of  Maryland.  Nov.  23, 1889.) 

STRBSTB-^ACOBPTAkOB-XiIABXUTr  rOR  DB- 

FBCTS. 

Though,  in  proceedings  by  a  railroad  com* 
panr,  to  which  the  cit7  was  not  a  party,  to  con- 
demn land  on  which  there  was  a  wa;  from  R.  to 
A  streets,  it  was  acreed  that  a  road  24  feet  wide 
ahoold  be  kept  open  for  the  use  of  the  public  at 
a  certain  point  on  auch  land  between  sach  streets; 
and  thereafter  the  city,  by  ordinance,  allowed  the 
railroad  company  to  nae  part  oC  A.  street,  on 
its  giving  in  lieu  tiiefectf  land  en  the  other  aUe 
of  the  street,  Increasing  the  width  thereof;  and 
the  ditch  along  the  road,  which  had  been  there 
for  40  years  before  the  road  was  opened,  was 
occasionally  cleaoed  by  the  city's  employta;  and 
the  city  council  enresaed  a  willingness  to  grant 
a  request  for  a  light  at  a  point  on  the  road,— rno 
acceptance  of  the  road  as  a  street  by  the  dty. 
BO  as  to  make  it  liable  tor  defects  thereon.  Is 
shown  by  these  facts. 

Appeal  from  circuit  court,  Washington  ooon- 
ty;  David  W.  Sloan,  Judge. 

Action  by  Theodore  Ogle  against  the  mayor 
and  city  council  of  Onmberland.  Judgment 
tor  defendant  Plaintiff  appeals.  Affirmed. 

Ai^ed  before  McSHERRT,  C  J.,  and 
PAGE.  PEAROB,  FOWLER,  BOYD,  BBI8- 
COB,  and  SOHMDCKBR,  3J. 

R.  T.  Semmee  and  Wm.  ^alhoCer,  for  ap- 
pellant De  Warren  H.  Reynolds  and  Bnch 
Schley,  for  appellee. 

SGHUUCKEiB,  J.  This  case  wfts  instituted 
by  the  appellant  to  recover  damages  from 
the  city  of  Cumberland  for  personal  injuries 
sustained  by  him  from  falling  Into  a  ditch  or 
sewer  at  the  point  where  tt  crossed  a  road 
which  he  contends  was  a  piAUc  street  of  ttiat 
dty.  The  facts  of  the  case  are  substantially 
as  follows:  Prior  to  the  year  1887  persrais 
and  vehides  having  occasion  to  pass  In  either 
direction  between  Creek  street  In  the  city  of 
Cumberland,  and  the  basin  of  the  Chesapeake 
&  Ohio  Canal,  were  In  the  habit  of  crossing  In 
a  nearly  direct  Une  over  the  land  o£  the  canal 
rompany  lying  between  the  basin  and  the 
comer  of  Creek  and  Canal  streets.  Siariy  In 
18S7  the  West  Virginia  RaUroad  Company  ao> 
quired  this  land  from  the  canal  company  by 
condemnation,  and  erected  trestles  and  other 
structures  upcm  it  which  prevented  Its  use  as 
a  roadway,  and  thus  made  it  necessary  to 
provide  a  new  way  ot  access  to  the  canal  ba- 
sin from  the  comer  of  Ckeek  and  Canal 
streets.  In  ilie  condemnation  proceedings  by 
which  the  railroad  oonvany  acquired  this  land. 
It  was  agreed  in  the  presrace  «F  the  Jury,  and 
set  forth  In  the  return  of  the  Inquisition,  that 
another  road,  31  teat  wide,  emending  over 
the  omdemned  land  frcnn  Creek  street  near 
its  Intosectlott  wMh  Canal  street  to  the  basin, 
should  be  "k^  open  for  the  use  <rf  the  canal 
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and  th«  public  for  passing  for  all  pnrpoees  for 
which  a  public  road  Is  commonly  used  to  and 
between  Creek  street  and  the  canal."  This 
new  road  crossed  the  railroad  track  by  pass- 
ing under  the  trestle  which  supported  the 
track,  and  Just  b^ore  passing  under  the  tres- 
tle the  r<md  crossed  the  ditch  or  sewer  Into 
which  the  appellant  fell  when  he  was  Injured. 
The  appellant  kept  a  saloon  In  a  boose  near 
the  basin,  which  he  rented  from  the  canal 
compauy.  He  was  Injured  by  falling  Into  the 
ditch  after  dark  on  the  evening  of  re4>ruary 
1,  1804,  as  he  was  going  from  Creek  street 
along  the  new  road  towards  his  saloon.  He 
sued  the  city  of  OunAerland  for  damages, 
alleging  that  this  new  road  was  a  public  street, 
which  It  was  the  duty  of  the  city  to  keep  In 
repair,  but  that  It  had  n^Ilgently  been  per- 
mitted to  be  In  a  dsngerons  condition,  etc. 
There  never  was  any  grant  to  the  city  of  the 
new  road  as  a  street,  nor  was  there  ever  any 
formal  acceptance  by  the  city  of  Its  dedication 
to  public  use,  but  the  appellant  relies  upon  the 
facts  about  to  be  mentioned  as  amounting  to 
an  Implied  acceptance  by  the  dty:  In  Janu- 
ary, 1891,  the  city  council,  in  response  to  a 
petition  addressed  to  It  by  the  appellant,  or- 
dered a  light  to  be  iriaced  "at  or  near  the  rall- 
rosd  crossing  under  the  trestllng  of  the  West 
Virginia  Railroad  leading  to  the  towpath," 
and  ap[>olnted  a  committee  to  execute  the  or- 
der. This  committee,  findli^  a  light  already 
located  within  60  feet  of  the  place  where  the 
road  crossed  under  the  trestle,  advised  that 
this  lamp  be  moved  Into  such  a  position  as 
would  throw  Its  light  upon  the  crossing  under 
the  trestle;  and  the  council  ordered  It  to  be 
done,  but  It  had  not  In  fact  been  done  when 
the  accident  to  the  appellant  occurred.  The 
ditch  Into  which- he  fell  had  for  many  years 
carried  the  surface  water  from  Greek  and 
other  streets  down  to  the  canal  basin,  and  on 
one  or  more  occasions  prior  to  the  accident 
the  employes  of  the  dty  had  been  seen  to 
clean  out  the  ditch,  and  scrape  the  surface  oi 
the  streets  which  It  drained.  In  November, 
1886,  the  dty  coundl  passed  an  ordinance 
accepting  an  offer  of  the  railroad  company  to 
locate  Its  freight  depot  so  as  to  occupy  a 
portion  of  the  east  side  of  the  bed  of  Canal 
street  at  and  near  Its  Intersection  with  Creek 
street,  upon  condition  that  the  railroad  com- 
pauy would  give  to  the  city  sufficient  land  on 
the  west  side  of  the  street  to  maintain  Its 
original  width.  The  court  below  being  of  the 
opinion  that  none  of  the  transactions  appear^ 
Ing  In  evidence  were  legally  sufficient  to  show 
an  acceptance  by  the  city  of  Cumberland  of 
the  24-foot  road  on  which  the  accident  oc- 
curred, as  a  public  street,  granted  the  prayer 
of  the  defendant,  taking  the  case  from  the 
Jury,  and  the  plalntlfT  appealed. 

There  can  be  no  question  that  the  facts  of 
this  case  establish  a  dedication  to  public  use 
by  the  railroad  company  of  the  road  upon 
which  the  appellant  was  Injured.  As  between 
the  ovrner  of  the  land  covered  by  the  road,  and 
the  public,  the  latter  were  entitled  to  use  It 


as  a  highway;  but  that  did  not  of  itself  im- 
pose upon  the  dty  the  obligation  to  keep  the 
road  In  repair,  nor  make  it  liable  for  aoddeots 
occurring  from  the  defective  condition  of  the 
road.    Before  the  appellee  can  be  held  liable 
for  the  injury  tor  which  the  present  suit  was 
Instituted,  it  must  appear  that  thoe  had  been 
an  acceptance  by  It,  through  the  acts  of  its 
authorized  public  departments  or  officials,  of 
the  road  on  which  the  accident  happened,  as 
cue  of  its  public  streets.    Kennedy  v.  Mayor, 
etc.,  65  Md.  620,  9  Atl.  234;  State  v.  County 
Com'rs  of  Kent  Co.,  83  Md.  377,  35  Ati.  62,  33 
L.  R.  A.  201;  Valentine  v.  City  of  Hagers- 
town,  86  Md.  486.  88  Atl.  831;  2  Dill.  Mud. 
Corp.  8  642.  'niese  anthorltlefe  bold  that  the 
acceptance  of  a  street  by  a  munldpallty  "may 
be  either  express,  and  appear  of  record,  or 
may  be  Implied  from  repairs  knowingly  made 
or  paid  for  by  the  authority  which  has  the 
legal  power  to  adopt  the  street  or  highway, 
or  from  long  use  by  the  public."   They  also 
hold  that,  when  public  use  is  relied  on  to  es- 
tablish the  acceptance,  there  must  have  been 
an  uninterrupted  use  by  the  public  for  at  least 
20  years,  and  such  use  fqr  a  lees  time  will  he 
Insufficient.   It  is  not  contended  In  the  pres- 
ent case  that  there  haa  been  an  express  mn- 
nldpfil  acceptance  of  the  alleged  street,  or  a 
public  use  of  H  for  more  than  20  years;  nor 
Is  there,  in  our  opinion,  proof  of  any  acts  or 
transactions  on  the  part  of  the  dty  or  its  au- 
thorized officials,  in  reference  to  It,  affording 
proper  evidence  of  an  Implied  acceptance.  Cer- 
alnly  the  occasional  cleansing  of  tiie  ditch,  and 
the  scraping  of  Creek  and  the  other  streets 
which  it  drains,  bj  the  employes  of  the  dty, 
can  have  no  important  bearing  upon  the  mb- 
ject;  for  It  appears  from  the  evidence  that  flie 
ditoh  bad  been  in  existence  for  40  years  be- 
fore the  road  waa  opened.   Nor  is  the  fact 
that  the  city  council  were  willing  to  grant 
the  appellant's  requ^  to  have  a  light  placed 
near  the  crossing  of  the  road  under  the  rail- 
way trestle  Important.   The  appellant  him- 
self, although  he  offered  the  facta  just  alluded 
to  In  evidence,  did  not  strongly  rely  upon 
them  in  argument;  but  he  claimed  that  the 
leaving  open  by  the  railroad  company  of  the 
new  road.  In  its  condemnaWon  proceedings, 
and  the  passage  shortly  thereafter  by  the  city 
council  of  the  ordinance  allowing  the  railroad 
company  to  use  a  portion  of  the  bed  of  Canal 
street,  must  be  taken  aa  parts  of  a  common 
scheme  to  accommodate  both  the  railroad  com- 
pany and  the  city,  from  which  an  acceptance 
by  the  latter  of  the  new  road  as  one  of  Its 
streets  Is  to  be  Implied.   An  examination  of 
these  two  proceedings  makes  it  quite  plain  that 
this  contention  of  the  appellant  cannot  be 
maintained.    Each  of  the  two  proceedings  Is 
complete  In  Itself,  and  neither  one  refers  to, 
or  Is  dependent  upon,  the  other.   The  condem- 
nation proceedings  took  away  from  tbe  canal 
company  the  land  over  whid)  access  bad 
theretofore  been  bad  to  Its  wharf  and  basin 
from  Creek  street,  and  the  new  road  was  slm- 
I^y  provided  by  the  railroad  conqtany  Id  Uen 
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of  tbe  one  taken  away.  The  dty  was  not  a 
party  to  the  condemnation  proceedings,  nor 
doea  tbe  former  road  over  the  condemiied 
land  appear  to  have  ever  been  accepted  hy 
the  city  as  a  street.  The  ordinance  In  refers 
enee  to  Cbnal  street  tnlly  covers  the  matter  to 
which  it  relates,  and  requires  the  railroad 
company  to  give  to  the  cl^  additional  land  on 
one  side  of  Oanal  street  In  lien  of  the  portion 
on  the  Oder  side  of  the  street  to  be  occiq^led 
by  tbe  depoL  Farther,  Ibis  ordinance,  <»i  Its 
face,  recite  that,  when  its  torms  have  been 
carried  out.  **the  width  of  said  street  for  traf- 
fic porposes  win  be  Increased  83  per  cent." 
Tbe  record  falls  to  dladose  any  such  accepts 
ance  by  the  appellee  as  the  law  requires  of  the 
road  on  which  tbe  accident  to  the  appellant 
occtured,  and  therefore  fbe  court  below  prop- 
erly to(A  tbe  case  away  from  the  Jury.  Tbe 
Judgmmt  will  be  affirmed,  with  costs. 


<9e  Md.  177) 

8TATB,  to  tJse  of  BOKHARDT  et  aL.  r. 
LAZABEnO  GDANO  00. 
tOoart  of  Appeals  of  Marybrnd.   Dee.  6,  1899.) 

UASTSR  AND  SBRTANT— ASSUMPTION  OF  XTN- 
USUAL  RISKS. 

Ao  empIo76  in  a  kubiio  factory  died  from  the 
effects  of  ^halintf  pouooous  gases  while  rnuiir- 
log  a  leak  io  a  solphnric  acid  tank.  He  had  been 
employed  in  die  factory  for  sereral  years,  knew 
of  the  dangers  attending  the  inbalatioa  of  mch 
gas,  and  that  it  was  castomary  for  the  ero- 
pIoy£a  to  take  tarns  in  going  Into  the  tanks  to 
assist  in  reiwiring  leaks,  and,  when  his  tnm  came, 
made  preparations  for  protecting  hims^f  from 
tbe  effects  of  the  acid  and  gases.  BM,  that  tbe 
employ^  assumed  tbe  rislts  attending  the  work. 

Appeal  from  court  <tf  ctmrnon  pleas;  Heor 
ry  D.  Harlan,  Judge. 

Action  by  the  state,  to  the  use  of  Mary 
Sckhardt  and  others,  against  the  lAzaietto 
Onano  Company,  From  a  ludgmeut  for  de- 
fendant, plaintiffs  appeal.  Affirmed. 

Argued  before  McSHBRRT.  a  J.,  and 
PAOB,  PEARCE,  FOWLER,  BOYD,  BB18- 
COBt  "^'^  SCHSlTDOKER,  JJ. 

William  Colton,  for  appellants.  Thos.  M. 
Lanahan.  Frank  Oosnell,  and  Wm.  !«.  Mar^ 
bury,  for  appellee. 

SOHMUCKER,  J.  Tbia  action  was  brought 
under  the  prDvlsioni  ct  the  Code,  for  the  ben- 
efit of  the  widow  and  children  of  Henry  P. 
Bckbardt.  who.  It  Is  alleged,  died  from  the 
effect  0f  poisonous  gases  Inhaled  1^  him 
while  oigaged  in  repairing  a  leak  In  tbe  floor 
of  an  acid  chamber  at  the  fertiliser  factory  of 
the  appeUee  In  Baltimore  city.  The  cause 
of  action  set  up  hi  the  narr.  was  tbe  failure 
of  the  appellee  to  provide  Eckhardt  with  a 
reasonably  safe  and  proper  place  in' which  to 
work,  and  reasonably  safe  and  prc^r  tools 
with  which  to  woriE,  tbe  e^qjosnre  of  him  to 
unnecessary  risk  and  danger,  without  warn- 
ing, while  at  work,  and  the  failure  to  emidoy 
proper  and  competent  co-employfis,  or  to  pro- 
mulgate roles  for  the  goTemment  oC  Its  em- 
ployes. It  appears  from  the  record  that  the 


appellee  has  for  many  years  (grated  Its  fac- 
tory, where  it  also  manufactured  the  sul- 
phuric acid  used  by  It  In  the  preparation  of 
the  fertlUzera.  The  add  was  made  In  a  se- 
ries of  large  air-tight  chambers  lined  witli 
lead,  and  connected  with  each  other  and  with 
the  furnace  or  burner  In  which  the  acid  was 
produced  by  the  aK>llcatlon  of  beat  to  sul* 
Idiur  or  pyrites.  Leaks  from  time  to  time 
occurred  In  the  lead  lining  to  the  ^  and 
iddes  of  these  chambers,  and  they  occasional- 
ly, but  not  often,  occorred  In  tbe  lining  at 
the  bottom,  whicb  was  lined  with  thicker 
lead,  because  It  acted  as  a  pan  to  hold  the 
liquid  acid.  The  leaks  were  mended  by  sol- 
dering tbe  lead  by  one  of  tbe  emidoy^s  at  the 
foctory,  who  was  known  as  the  "pltuiber**  or 
"lead  burner."  Leaks  In  tbe  top  or  rides  of 
a  chamber  were  repaired  from  the  outside, 
but  It  was  necessary  for  the  workmen  to 
enter  tbe  diamber  In  order  to  mend  a  leak  In 
Ite  bott<»n.  While  tbe  manufacture  of  the 
add  was  in  operation,  tiie  chambei^  were 
filled  with  sulphuric  and  nitric  acid  gases, 
which,  when  inhaled,  were  highly  injurious 
to  the  lungs,  and.  If  continuously  Inhaled, 
were  fatal  It  was,  therefore,  neceaaaiy, 
when  a  leak  hi  the  bottom  of  a  chamber  was 
to  be  repaired,  to  **shut  down  the  chamber"; 
that  Is,  to  stop  the  flow  of  acid  and  gas  Into  It, 
and  clear  It  of  that  alrea^  tho-e  to  a  suffl* 
clent  degree  to  make  It  safe  for  the  workmen 
to  enter  it  Even  after  a  fibamber  has  been 
thus  emptied,  there  remains  some  liqidd  add 
on  ite  floor,  and  such  an  amount  of  injurious 
gas  In  ite  interior  that  the  mea  who  enter  It 
to  make  the  repairs  are  compelled  to  wear 
rubber  boots  and  ^ores,  to  protect  them- 
sdves  from  contact  with  the  liquid  add,  ai^ 
are  permitted  to  remain  Inside  but  taa  a  few 
minutes  at  a  time,  so  as  to  inerent  too  great 
an  inhalation  of  Uie  gasei  remaining  In  the 
chamber  and  those  which  may  be  liberated  by 
tbe  agitation  ot  the  liquid  add  on  the  floor 
in  the  diamber.  The  same  polsonotu  gases 
which  are  presoit  In  such  quantities  In  the 
InteriOT  of  tbe  add  diamben  are  found  In 
injurious  quantities  In  other  places  about  the 
factory,  eapeclally  at  the  hot  plies,  where  the 
add  la  iagltated  and  mixed  and  stirred  iq> 
with  phoiphate  rock.  These  gases  are  so 
well  known  to  be  dangerous  by  the  workmen 
engaged  at  the  fiftcttny  that  they  are  accus- 
tomed, when  about  to  enter  an  add  cham- 
ber, or  to  woiic  at  tbe  other  places  where  the 
gas  abounds,  to  fasten  cotton  waste  or 
sponge^  which  are  kept  at  tile  factory  for  that 
purpose,  over  their  mouths  and  nostrils  to 
protect  themselves  as  .tar  as  possible  from  In- 
haling tbe  gas.  The  testimony  was  cmfllct- 
ing  as  to  the  efficacy  of  the  cotton  waste 
and  q)onge  as  a  protection  to  the  throat  and 
lungs  of  tiiose  who  wear  K,  but  the  fact  that 
the  workmen  songht  to  protect  themselves  by 
Its  use  Is  evidence  that  the  dangerous  diarar- 
tor  of  gas  must  have  been  wdl  known 
to  those  employed  about  the  fiictory.  Henry 
P.  Edchardt  was  a  young  man,  28  years  old. 


Digitized  by  Google 


1018 


44  ATLAXnO  BEFORTEB. 


of  robust  ai^earauce,  and  apparently  in  good 
health,  when  the  iojury  occurred  which  is 
supposed  to  have  produced  his  death.  He 
had  been  employed  at  the  factory  of  the  ap- 
pellee for  between  fire  and  six  years  at  the 
time  of  the  happening  of  the  events  which 
gave  rise  to  this  suit.  He  did  ordinary  labor, 
or  anything,  generally,  that  he  was  called  on 
to  do,  sometimes  assisting  the  plumber  or 
lead  burner,  one  of  whose  duties  was  to 
mend  leaks  In  the  lead  lining  to  the  acid 
chamber.  A  leak  having  appeared  in  the 
floor  of  a  large  acid  chamber,  it  was  arranged 
to  mend  It  on  the  12th  of  November,  1897.  and 
some  time  during  the  morning  of  that  day  the 
manufacture  of  acid  was  stopped,  and  at  or 
near  1  o'clock  Eckhardt  and  a  fellow  work- 
man named  Schultz  went  Into  the  chamber, 
through  an  opening  about  three  feet  square 
cut  In  Its  side,  for  the  purpose  of  mending 
the  leak  in  the  floor.  It  does  not  appear 
from  the  record  under  what  circumstances 
they  went  in,  or  whether  or  not  any  warning 
or  directions  were  given  them  at  the  time,  or 
whether  they  were  under  any  compulsion  as 
to  the  length  of  time  they  should  remain  in- 
side. The  storekeeper  at  the  factory  went 
to  the  acid  chamber  at  1  o'clock  in  the  after- 
noon, and  saw  Eckhardt  and  Schultz,  each 
clad  in  rubber  IxK>ts  and  gloves,  inside  of  the 
diamber,  about  six  feet  from  the  opening,  en- 
gaged in  making  a  clay  dam  a  few  inches 
high  around  the  leak  in  tbe  floor,  preparatory 
to  mending  it.  They  both  came  out  in  two 
or  three  minutes  after  the  storekeeper  first 
saw  them,  and  Eckhardt  was  coughing,  and 
gave  evidence  of  suffering  from  the  effects  of 
having  iutialed  the  gas  inside  the  chamber. 
The  storekeeper  had  been  compelled  to  with- 
draw his  head  from  the  hole  In  the  side  of  the 
chamber  after  a  minute  and  a  half,  because 
the  fumes  which  he  encountered  were  so 
strong  that  they  brought  tears  to  his  eyes. 
It  does  not  appear  whether  or  not  Eckhardt 
again  entered  the  chamber,  but  about  6 
o'clock  In  the  evening  he  returned  to  his 
home,  ill  and  exhausted  from  the  ^ect  of 
inhaling  tbe  gas,  and  tbe  second  day  there- 
after died,  and  there  was  testimony  tending 
to  show  that  the  inhalation  of  the  gas  was 
the  cause  of  his  death.  On  the  day  before 
entering  tbe  chamber,  Eckhardt  procured  from  : 
the  storekeeper  a  pair  of  rubber  boots,  and  \ 
on  the  same  morning  he  procured  from  him  i 
a  pair  of  rubber  gloves,  and  some  soda,  which 
is  used  to  neutralize  the  acid,  assigning  as 
a  reason  that  at  9  o'clock  that  morning  the 
acid  chamber  was  to  be  shut  off,  and  he  was 
going  to  take  his  turn  with  the  others  in 
going  into  it  to  repair  the  leak.  On  the  same 
day,  between  12  and  12:30  o'clock,  he  said 
to  a  restaurant  keeper  from  whom  he  got 
his  dinner  that  immediately  after  he  finished 
his  dinner  be  was  going  into  the  acid  cham- 
ber, to  help  to  repair  a  leak;  that  they  would 
build  a  dam  around  the  leak  so  they  could 
repair  It,  and  that  It  would  be  a  hard  job  to 
bail  the  acid  out  of  Uie  hole,  and  tiirow  It 


over.  Upon  this  state  of  facts  the  court 
granted  the  prayer  of  the  defendant,  taking 
the  case  from  the  jury  upon  the  ground  that 
there  was  no  evidence  legally  sufficient  to 
prove  that  the  defendant  had  violated  any 
of  its  legal  duties  to  the  plaintiff,  as  allied 
In  the  declaration. 

The  law  governing  the  relation  of  employer 
and  employs  has  been  tbe  subject  of  many 
adjudications,  and  may  be  said  now  to  be 
fairly  well  settled.  Ordinarily,  It  is  Incmnbent 
upon  an  employer  in  a  large  manufacturing 
establishment  like  that  of  the  present  appellee 
to  furnish  a  suitable  place  in  which  work  may 
be  performed  with  a  reasonable  degree  of 
safety  to  his  employ^,  and  without  exposure 
to  dangers  that  do  not  come  within  the  obvi- 
ous scope  of  the -employment  as  usually- car- 
ried on.  He  must  also  provide  him  with  rea- 
sonably safe  and  pro[>er  tools  and  appliances, 
and  must  Inform  the  employe  of  any  latent 
risks  of  tbe  employment,  which  the  latter 
fpould  not  be  likely  to  know  or  appreciate; 
but  the  employer  is  not  responsible  tor  inju- 
ries resulting  from  those  dangers  which  are 
the  subject  of  common  knowledge,  or  can  be 
readily  seen  by  common  observation,  or  which 
were  known  to  the  employ^,  or  by  the  exercise 
on  his  part  of  a  reasonable  degree  of  pnidence 
might  have  been  known  to  him.  When  the 
occupation  carried  on  la  In  its  nature  so  ex- 
trahazardous as  to  be  dangerous  to  human 
life  or  health,  both  justice  and  humanity  re- 
quire that  the  .employer  should  take  all  rea- 
sonable and  needed  precautions  to  secure  safe- 
ty to  tbe  employes,  and  make  clearly  known 
to  them  the  Inherent  dangers  of  the  servic?. 
and  should  especially  acquaint  them  with  socti 
risks  as  are  ascertainable  only  through  a 
knowledge  ot  scientific  facts,  which  an  un- 
educated man  Is  not  presumed  to  know. 
Some  of  the  cases  go  so  far  as  to  hold  that  in 
specdaliy  hazardous  occupations  the  employer 
must  make  and  enforce  reasonable  rules  and 
regulations  for  the  conduct  of  the  work,  in 
order  to  protect  the  employes  from  the  dangers 
of  the  service.  A  failure  on  the  part  of  tht 
employer  to  afford  the  protection  due  from 
him  to  tbe  employ^  will  render  him  liable  for 
injuries  occurring  to  the  latter  as  a  result  of 
such  failure.  State  v.  Malster,  67  Md.  306. 
307;  Baltimore  &  P.  R.  Co.  v.  State,  75  Md. 
ItiO,  161,  23  Atl.  310;  Railroad  Co.  v.  Strtcker. 
51  Md.  69,  70;  Wood  v.  Hedges,  83  Md.  2G7. 
2G8,  34  Atl.  8T2;  Mather  v.  Rillaton,  150  U.  S. 
301,  15  Sup.  Gt  4G4,  39  I*  Ed.  464;  McGoveni 
V.  Railroad  Co.,  123  N.  Y.  280,  25  N.  E,  373; 
Swift  V.  Pue,  66  111.  App.  656.  Aa  over 
against  this  undoubted  and  Just  obligation  of 
the  employer  the  law  is  equally  clear,  aa  a 
general  rule,  "that  tbe  servant  assumes  all 
such  risks  arising  from  his  employment  as  he 
knew,  or  In  the  exercise  of  a  reastmable  de- 
gree of  prudence  might  have  known,  were 
naturally  and  reasonably  incident  thereto, 
and  he  cannot  recover  from  the  master  for  In- 
juries arising  from  such  patent  risks,  •  •  • 
but  is  only  required  to  ascertain  andi  defecu 
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or  liazarda  as  are  obvious  to  tlie  senses.'*  It 
he  continues  In  the  service  after  he  has  dis- 
covered, or  by  the  exerdse  of  reasonable  care 
would  bare  discovwed.  the  risk  w  hazard  of 
the  emillojnient,  he  cannot  recover  from  the 
Mnployer  for  Injuries  resultinc  from  them. 
Tates  T.  Iron  Co.,  60  Md.  878,  '16  AtL  280; 
Bailroad  Otk  t.  Strieker,  su^;  State  v.  Ma(* 
ater,  supra;  Wood  v.  Helges,  88  Md.  268,  260, 
84  Atl.  872.  In  the  case  of  Battlmore  &  P.  B. 
Co.  T.  State,  76  Md.  1S2,  28  AtL  810^  a  young 
man  of  about  22  years  of  age^  who  had  been 
in  the  employ  of  the  railroad  company  as  a 
brakeman  for  only  2  ta  B  months,  when  pass- 
ing, with  his  train,  through  the  Potomac  tun- 
nel In  Baltimore  d^,  fell  or  was  thrown  from 
his  train  and  killed.  It  did  not  ai^>ear  wheth- 
er he  was  overcome  by  the  smoke  and  gas.  of 
which  there  were  considerable  quantifies  In 
the  tunnel,  or  wbetber  be  made  a  misstep  In 
passing  from  one  car  to  another,  or  what  was 
the  Immediate  ause  of  his  death.  Tlie  usual 
suK  for  damages  for  the  benefit  of  his  family 
was  brought  against  the  railroad  company. 
Upon  appeal  this  court  held  "Oiat  tbe  case 
should  have  been  taken  from  the  jury.  In 
the  opinion  hi  that  case  the  court  say:  "If  It 
be  asanmed,  accwding  to  the  contention  of 
the  plaintiff,  that  "Oie  tunnti  was  not  soffl- 
dently  ventilated,  and  that  It  was  by  reason 
of  the  daisll7  oC  the  smoke  and  gas  In  the 
tunnel  that  the  accident  occurred,  stlB  there  is 
no  ground  shown  for  the  ri^t  to  recover.  The 
uncontroverted  proof  makes  It  clear  beyond 
question  tiiat  the  deceased  was  entirely  fiu 
miliar  wltii  tbe  oondlUcm  of  the  tunnel  and  the 
discomforts  and  risks  of  working  therein, 
whatever  they  were,  as  he  bad  been  in  the 
dally  haibit  two  or  three  times  a  day  of  going 
through  the  tunnel  as  brakeman  on  trains. 
Having  accepted  and  continued  In  Qie  enqdoy^ 
ment  with  full  knowledge  ot  the  eondlti<m  of 
the  tunnel  and  of  the  rl^s  of  the  work  there- 
la.  he  could  not,  if  death  had  not  ensued, 
bare  recovered  for  any  Injury  sustained  by 
reason  of  the  condition  of  the  tunnel,  and.  If 
he  could  not  have  recovered  for  such  Injury 
If  living,  those  authorized  to  sue  In  conse- 
quence of  his  death  cannot,  by  the  terms  of 
the  statute,  have  any  better  or  greater  tight  to 
recover.  Tbe  prindple  Is  well  settled  that, 
If  a  person  diooses  to  accept  employment,  or 
cimtlnue  In  It,  with  knowledge  of  the  danger 
attending  It,  he  must  abide  the  consequences 
so  far  as  any  claim  against  the  employer  Is 
concerned.  Upon  any  other  prlndple  It  would 
be  Impossible  to  carry  on  any  of  the  many 
dangerous  tradei  and  trade  operations  that 
make  up  tbe  business  of  the  country.  The 
cases  that  hold  and  maintain  this  doctrine  are 
numerous."  In  Belttenmlller  v.  Bergner  (Pa. 
Sup.)  12  Atl.  690,  a  laborer  was  oigaged  In 
making  certain  rep^rs  to  a  room  which  was 
filled  with  fumes  of  ammonia  from  leaks  which 
could  not  be  found.  The  ammonia  became  so 
oppressive  that  an  the  workmen  stopped  work, 
and  left  the  room.  Tbe  superintendent  of  the 
brewery  In  which  tbe  room  was  located  or- 


dered the  men  to  go  back,  and  finish  the  work 
They  dbeyed  him.  and  Belttenmlller,  on  as- 
cending; for  ttie  purposes  of  tiie  work,  near  to 
the  celfing  of  the  room,  was  strudc  In  the  face 
by  a  blast  of  the  escaping  wmm^Mita,  and  oyw- 
come,  and  fell  to  the  ground,  and  was  Injured. 
Tbe  court  held  thst  he  could  not  recover  dam- 
ages fnnn  the  enq^er,  saying:  "The  plain- 
tiff has  no  one  but  himself  to  blame.  He 
knew  the  room  was  full  of  ammonia,  and  by 
continuing  to  work  in  it  he  assumed  all  the 
risks  arising  from  that  cause."  See,  also, 
Woodley  v.  Railway  Oo.,  2  Bzch.  Dir.  SSii 
Hewitt  T.  BaUioad  Co.  (Mich.)  34  N.  W.  659; 
Berry  r.  OU  Co.  80  App.  Dir.  206,  61  N.  T. 
Supp,  602;  Crown  r.  Orr,  140  N.  T.  462,  463. 
35  N.  B.  648.  In  the  case  at  bar  the  nature  of 
the  employment  of  Bckhardt  about  the  fac- 
tory, and  the  length  of  time  for  which  it  had 
oontlnoed-' before'  the  accident  to  him  hap- 
pened, and  the  constant  oppifftunlty  whldi  be 
had  to  ascertain  the  nature  of  the  emsAoy- 
ment,  and  see  the  precautions  which  were  ob- 
served In  the  factory  by  those  whose  duty  In 
different  parts  ot  the  estabHshment  Iwought 
them  In  contact  with  the  fumes  ot  sulphuric 
acid,  which  the  evidence  shows  vras  praent 
in  dangerous  quantities  at  various  points,  es- 
pecially at  the  places  where  the  liquid  acid 
was  stirred  or  agitated,  compel  ns  to  the  eon 
elusion  that  he  knew,  or  could  reasonably 
liave  well  known,  tbe  dangerous  character  of 
the  task  he  was  about  to  perform  when  lie 
entered  the  add  chamber  to  assist  In  repairing 
the  leak.  This  conduslon  la  strmgtbened  by 
the  precautions  which  he  took  in  procnrbig 
and  wealing  the  gum  boots  and  ^ores.  and 
In  prorlffing  himself  with  a  atxps^  of  soda, 
and  also  the  manner  in  whldi  he  spol»  tai  ad- 
vance of  takhig  his  turn  with  the  ottien  In 
entiling  the  clumber  and  the  difficult  of  the 
Job  to  be  pezfonned  there.  The  fact  that  he 
knew  fhe  men  were  to  take  turns  in  going 
Into  tbe  chamber  is  ot  Itself  evidence  that  it 
was  known  to  be  unsafe  for  one  man  to  re- 
main hmg  at  a  time  inside  of  It  The  work 
to  be  done  when  Inside  consisted  rimply  of 
making  a  small  dam  of  day  around  the  hole 
in  the  floor,  and  mnoring  what  liquid  acid 
remained  inside  of  the  dam,  and  then  solder- 
li^  the  lead  floor.  This  was  not  physically 
difficult,  and  "the  bard  Job  to  ball  the  add 
out,"  of  whidb  Eckhardt  spoke,  must  bare 
referred  to  the  difficulties  which.  It  was 
known  In  advance,  would  be  caused  by  the 
fumes  of  the  acid  In  which  Oie  work  must  be 
done.  To  him.  under  these  drcumstances,  the 
danger  wtilsh  he  faced  In  asstsUng  In  the  re- 
pair of  the  leaking  add  chanAier  must  be  re- 
garded as  a  patent,  and  not  a  latent,  one;  and 
the  appellee,  against  wtldi  titiere  is  no  fflrect 
proof  of  negligence,  cannot  be  held  liable  for 
the  Injury  wbldi  the  appdhuits  hare  sustained 
by  his  death.  The  rule  that  fiie  emflt^r 
must  furnish  to  tbe  employe  a  reasonably  safe 
place  In  which  to  wtnfc  has  been  repeatedly 
held  to  hare  no  application  to  cases  In  which 
the  -woA  Itself  makes  the  place  Insecure;  as 
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where  a  place  Ib  out  of  repair,  and  tbe  an- 
plojfi  Is  ^i^ged  In  making  It  safe.  In  anch 
cases  the  employe  takes  upon  himself  the  ai3- 
dltlonal  ilsk  ariBlng  from  the  existing  condi- 
tion of  the  work  or  the  place.  2  Bailey,  Pera. 
InJ.  SS  9022-3026;  Flnlayscm  t.  Mining  Co., 
14  0.  a  A.  402,  67  Fed.  507;  Armour  v.  Hahn. 
Ill  U.  8.  318,  4  Snp.  Ct  433,  28  L.  Ed.  440. 
It  appears  from  the  record  in  tbe  present  case 
that  a  leak  In  the  bottom  of  an  acid  chamber 
W.1S  a  dangerous  place,  as  the  liquid  add 
which  escaped  from  It  was  highly  injurious  to 
everything  with  which  It  came  In  contact, 
whether  It  was  the  persons  of  the  employes 
or  the  structures  underneath  the  chamber 
upon  which  It  rested,  ^e  repair  of  such  a 
leak  was  an  effort  to  render  safe  a  confessedly 
unsafe  pi&ix,  and  was  a  task  which  the  em- 
ployes about  the  factory,  especially  those  like 
Eckhardt,  whose  employmmt  was  of  some 
years'  standing,  must  be  presumed  to  have 
known  was  attended  with  unusual  risk.  For 
this  reason,  also,  the  appellants  were  not  en- 
titled to  maintain  their  action.  It  follows 
from  what  we  have  said  that  the  court  below 
properly  took  the  case  away  from  the  Jury, 
Tbe  Judgment  wUl  be  affirmed,  with  costi. 


<90  Ifd.  47) 

HENDEBSON  et  al.  t.  MARTI^ND  HOME 
FIEE  INS.  00. 

(Court  of  Appeals  of  Maiyland.  Nor.  38, 18W.) 

CORPORATIONS— FIRB  IK8URAN0S  OOUPANISS 

— VBNUB-DBFKCnva  8fl»TI0B  OF 
PROCESS— NON  PROS. 

1.  A  corporation,  other  than  one  created  under 
tbe  geoeral  incorporation  act,  whidi  Code,  art 
23,  S  296.  requlreB  to  be  sued  where  its  certificate 
ts  properly  recorded,  1b  within  article  75,  S  132, 
as  amended  by  Laws  1888,  c  466,  providing  that 
''any  person  who  resides  Id  one  connty,  but  car- 
ries on  any  regular  buBiness  *  *  *  in  anoth- 
er county,  may  be  sued  in  either  county";  Laws 
1888,  c  36  (Code,  art  1,  S  12),  providing  that 
tbe  word  "person"  sfaall  include  corporations,  on- 
leas  such  constmction  would  be  unreasonable. 

2.  Under  LawB  1896,  c.  367  (Code,  art.  75,  | 
22).  entitled  "An  act  providing  for  suits  against 
fire  insurance  companies  in  localities  where  they 
hare  local  agents,  declaring  that,  when  a  fire 
insurance  company  has  an  agent  in  a  county  resi- 
dent therein  in  which  a  bailSiag  iusured  by  it  is 
burned,  suit  may  be  brought  against  it  "in  any 
court  of  competent  Jurisdiction,  as  other  suits  are 
brought,"  fay  service  on  such  reddent  agent,  suit 
may  be  in  courts  of  counties  where  local  agents 
reside. 

8.  Suit  being  brought  against  a  fire  insurance 
company  In  the  proper  county,  defect  in  service 
of  process,  in  that  Instead  of  bring  on  the  reel- 
dent  agent  It  Is  on  an  officer  in  another  county, 
does  not  derive  the  court  of  jurisdiction,  but 
must  be  taken  advantage  of  by  motion  to  quash 
the  writ. 

4.  A  judgment  of  non  pros.  Is  appealable, 
ing  fioal  as  to  plaintiff. 

6.  A  plea  being  bad,  so  that  demorrer  thereto 
is  improperly  overruled,  plaintiff  is  not  In  de- 
fault for  not  replying,  and  therefore  a  judgment 
of  turn  pros,  for  want  of  repllcatioB  Is  error. 

Appeal  from  circuit  court,  Somerset  county; 
Charles  F.  Holland,  Assistant  Judge. 

Action  by  MatJlda  T.  Henderson  and  As- 
bury  S.  Henderson,  ber  husband,  for  use  of 


A.  E.  Tun  &  Co.,  against  the  Maryland  Home 
Fire  Insurance  Company.  Judgment  of  noD 
pros.,  and  plaintiffs  appeal.  Berersed. 

Argued  before  McSHEBRT,  a  J.,  and 
FOWLER,  BOYD,  FEASiCB,  SCHMUCKBB, 
and  BOND,  JJ. 

Gkirdon  Toll  and  Waters  &  Waters,  for  ap* 
pellants.  Thos.  S.  Hodson  and  Miles  ft  Stand- 
ford,  for  ^n»UM^ 

PEARCE,  J,  This  is  an  action  at  dd>t 
brought  in  tbe  circuit  court  for  Somerset  coun- 
ty, June  25,  1S98,  by  Matilda  T.  Henderson 
and  Asbury  S.  Henderson,  her  husband,  for  the 
use  of  A.  E.  Tull  &  Co.,  against  the  Mary- 
land Home  Fire  Insurance  Company,  a  cor- 
poration created  by  an  act  of  the  goieral  as- 
sembly of  Maryland,  to  recover  for  a  loss  oc- 
curring upon  a  policy  issued  by  that  company 
to  fifrs.  Henderson  July  17,  1896,  Insuring 
certain  property  of  hers  against  loss  or  dam- 
age by  fire.  Process  was  Issued  by  direction 
of  pUUntlffs*  attorn^  to  the  sheriff  of  Balti- 
more city,  to  be  served  on  the  secretary  or 
president  of  the  company,  and  It  was  served 
upon  the  secretary,  and  a  copy  of  the  process 
was  left  with  him  at  the  office  of  the  com- 
pany, In  Baltimore.  Upon  this  return  being 
made,  Mr.  Thomas  3.  Hodson  filed  a  written 
order  directing  the  clerk  to  enter  his  appear- 
ance In  the  cause  for  the  defendant  for  the 
sole  pmiiose  of  pleading  to  the  Jurisdiction 
of  the  court.  The  defendant  was  Incorporated 
by  chapter  684,  Laws  IS&i,  nnder  the  name 
of  *^aryland  Mutual  Fire  Insurance  Com- 
pany," with  the  prlndpal  office  at  Crisfldd, 
Md.,  but  by  chapter  62,  Ijiws  1896,  Its  cor- 
parate  name  was  changed  to  "Maryland 
Home  Fire  Insurance  Company,"  It  being  pro- 
vided In  the  act  that  all  obllgatltms  to  and 
from  the  said  corporation  should  remain  good 
and  binding,  as  If  Issued  to  or  by  said  cor- 
poration under  the  new  corporate  name,  and 
authority  was  also  given  to  change  the  prin- 
cipal office  from  Crlsfield  to  any  place  In 
Maryland  determined  upon  bV  a  majority  of 
the  Btockholdm  present  at  any  gen«^  or 
special  meeting.  Upon  the  filing  of  the  plain- 
tiffs' narr.,  a  plea  to  the  jurisdiction  was  filed, 
alleging  that.  In  pursimnce  of  the  authority 
mentioned,  the  defendant,  at  a  meeting  of 
the  members  of  said  corporation  held  January 
4,  1897,  unanimously  determined  to  change 
the  principal  office  from  Crisfleld  to  Balti- 
more, which  was  accordingly  done,  and  that 
the  defendant  since  that  time  had  Its  habita- 
tion in  tbe  said  dty  of  Baltimore,  and  not  In 
Crisfield,  in  Somerset  county.  To  this  plea 
tbe  plaintiffs  demurred,  but  the  court  oTer- 
ruled  tbe  demurrer,  and  plaintiffs  were  placed 
under  rule  to  reply  to  the  plea.  Failing  to 
comply  with  this  rule,  the  defendant  mored 
for  Judgment  of  non  pros,  for  want  of  a  rep- 
lication, and  Judgment  of  non  pros,  was  ac- 
cordingly entered,  and  Judgment  for  the  de 
fendant's  costs,  and  tJiemqioii  tbe  p'"'"*— ^ 
brought  this  appeaL 
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TUt  ^ea  to  the  JuriadtctloD  Is  based  1900 
tbe  tiommon-law  rnle  tliat  the  place  of  rest- 
dence  of  a  cocpOTatlon  Is  the  place  whan  Its 
principal  office  la  located,  or  where  Its  prin- 
cipal operations  are  carried  on,  and  most  as- 
sume that  Oere  is  no  statnte  In  MaiyUuid 
which  can  be  held  to  affect  the  appUcatl(m 
of  that  rule  to  this  case;  but,  as  vs  are  of 
opinion  that  this  common-law  rule  has  been 
abrogated  In  Maryland,  we  are  not  required 
to  consider  the  argument  of  the  i^^Iants 
that  the  act  of  1886,  anthorbdng  the  tihange 
of  tiie  lynteDee's  office  from  Orlsfleld  to  Baltl- 
nu«e.  Is  nnconstltntlonal  and  ycHA,  though  we 
may  say.  In  pasting,  that  any  doabta  which 
mij^t  otherwise  be  supposed  to  exist  upon 
that  score  win  be  removed  by  reference  to 
the  cases  of  Gans  t.  Carter,  T7  Md.  25 
AtL  6S8,  and  Drennen  t.  Banks,  80  Md.  810, 
SO  AtL  6B4,  as  to  the  objection  that  It  con- 
t^ns  more  than  one  subject,  and  to  the  case' 
oi  Conuulsslonets  t.  Meeklns,  SO  Md.  tt,  as  to 
the  ejection  Oat  It  does  not  amend  avd  re- 
«act  the  section  as  It  would  read  when 
amended. 

Coming,  then,  to  tin  pleadings  InrolTed, 
section  132,  art  75,  Code,  as  amended  by 
diapter  466^  Laws  188^  for  the  first  time 
provided  that  "any  poson  who  resides  In 
one  county,  but  carries  on  any  regular  busi- 
ness, or  habitually  engages  In  any  aToeation 
or  em|>loyment.  In  anoUier  county,  may  be 
sued  In  either  county."  In  Crowther's  Oas^ 
68  Md.  671,  dedded  In  1885,  where  mie  of 
the  questions  was  whether  a  tumplke  <!om- 
pany  whose  office  was  In  Baltlnuve  could 
be  sued  In  Baltimore  county,  It  was  h^  that 
a  corporation  was  not  within  section  87  ot 
ardde  75  of  the  Code  ot  1866  (now  section 
1S2  ot  artlde  75),  then  merely  providing  that 
"no  person  should  be  sued  out  of  the  county 
bi  whldi  he  resides,  untfl  after  a  return  by  the 
Sheriff  of  the  county  In  which  he  resides  ot 
non  est  on  a  samnums  Issued  in  said  county,** 
Judge  Miller  easing  that  '*the  rules  of  Inter* 
pretatlon  liUd  down  bi  our  Code  do  not  (as 
they  do  In  most  of  the  statra)  provide  that 
the  word  "person*  shall  be  construed  as  In- 
dndlng  craporatlons";  though  it  was  hdd 
In  that  case  that  the  turnpike  company  could 
be  sued  In  Baltimore  county,  because  'it  was 
as  much  CTgaged  in  prosecuting  the  work  for 
which  It  was  brought  In  beb^'  In  Baltimore 
counl7,  through  which  Its  road  extended,  as 
In  Baltimore  dty,  where  Its  prlnc^ml  office 
was  located.  Act  1888,  c.  86  (now  artide  1, 
I  12,  Code),  provides  that  "the  word  'person* 
dian  Indnde  corporation,  unless  such  con- 
stmctlon  would  be  unreasonable,"  and  it  win 
be  obserred  that  ttils  act  was  passed  by  the 
same  legliAature  which  passed  the  amendment 
mentimed  to  section  182  of  arttde  76.  In 
German  la  v.  State,  7  Md.  6,  under  an  act 
which  subjected  "any  person  or  persons  keep- 
ing a  billiard  table  without  Uceuse"  to  a 
cotaln  penalty.  Judgment  for  such  penalty 
had  been  rendered  against  tbit  Oermanla 


Club,  a  coiporatlon,  and  this  court,  in  affirm* 
Ing  the  Judgment,  speaking  through  Chief 
Judge  L^trand,  said,  "In  the  view  of  tite  law, 
a  coiporatlon  Is  regarded  as  a  person,**  and 
sustained  tiie  statement  by  dting  RaOroad 
Co.  V.  Letson,  2  How.  506,  11  L.  Ed.  35S. 
If  the  view  of  the  law  expressed  In  68  Md. 
was  then  the  correct  view,  the  law  has  been 
dtanged  article  1,  {  12;  or.  If  the  view 
expressed  In  7  Md.  was  then  correct  the  rule 
enacted  In  article  1, 1  1^  Instead  of  changtaig 
the  rule,  was  designed  to  declare  It,  and  also 
to  restrict  Its  application,  where  sudi  con- 
strucUui  wotdd  be  unreasonable. 
when  tiie  diameter  and  extent  o[  the  business 

successful  fire  hiaurance  companies  Is  con- 
ridered,  we  cannot  Imagine  ai^  ^und  upon 
which  a  court  could  hold  such  construction 
nnreasmable;  and,  wbldiever  view  of  the 
law  should  be  adopted,  corporations  are  with- 
in section  132  of  artlde  TC.  unless  such  con- 
struction wonld  be  unreasonable  in  the  given 
case,  or  unless  they  are  created  under  the 
general  Incorporation  law.  In  which  case  they 
come  within  section  296,  art  23,  tit  "Cot- 
poratlong,"  by  which  all  suits  against  sudi 
corptxations  are  required  to  be  brought  where 
thdr  certificate  Is  properly  recorded. 

Section  296  of  artlde  23,  as  ft  appears  In 
the  Code  of  1888,  was  enacted  by  chapter  816 
of  1884,  which  added  to  the  section  as  It  pre- 
viously stood  pemdsslon  to  serve  process,  any- 
where within  the  state,  on  any  agent,  attor- 
ney, or  other  person  bi  the  service  at  sndt 
coipontion,  whm  ndther  the  president,  di- 
rector, manager,  or  other  officer  should  reside 
In  the  state,  but  coipmn-tions  otiier  than  those 
formed  under  the  general  law  could  stlO  only 
be-sued  In  the  i^ce  prescribed  by  the  rule  of 
the  common  law.  The  amendment  of  1884 
only  operated  upon  the  service  of  process 
Chapter  128  of  1884,  with  the  same  purpose 
of  enlsrglng  the  method  and  npediting  the 
service  of  process  generally,  authorized  the 
summons,  whenever  Issued,  to  be  directed  to, 
and  served  by,  the  sheriCC  of  any  county  or  city 
where  Qie  defdidant  may  chance  to  be,  re- 
tumaUe  to  the  court  whence  Issued,  and  gave 
to  such  service  tiie  same  effect  as  If  made 
by  the  sheriff  of  the  county,  and  In  the  conn- 
ty  where  the  process  Issued,  and  It  also  left 
untouched  the  Jurisdiction  of  the  subject-mat- 
ter.-^e  fbrum  of  the  suit  We  find  nothing 
In  an  examination  of  aU  the  leelslaUon  on 
this  subject  whldi  wOl  wsrrant  us  In  holding, 
since  the  enactment  of  the  role  of  construc- 
tion making  the  word  "person"  Include  cor- 
poration, that  a  coipontion  does  not  come 
wttiiln  section  182  of  artide  76. 

But,  Ind^endently  of  this  view.  It  seems  to 
us  clear  that,  under  diapter  367.  Laws  1896 
(section  22a,  art  7S,  Code),  this  suit  was 
properly  brought  In  Somerset  county,  and  that 
the  plea  to  the  Jurisdiction  was  therefore  bod. 
That  section  is  ss  foUows:  "Whenever  any 
fire  Insurance  company  shaU  have  a  duly  ao 
credited  agent  In  any  county  or  ctty  of  this 
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»Ute  resident  therein.  In  wblch  any  dwelling 
bom,  warehouse,  or  oihev  building,  covered 
by  Inrarance  In  such  company,  shaJl  be  de- 
stroyed or  damaged  by  flie,  and  such  Insur- 
ance company  shall  neglect  or  refuse  to  pay 
the  damages  sustained  by  the  owner  thereof, 
such  owner  may  bring  suit  against  said  com- 
pany and  prosecute  the  same  In  any  court  of 
competent  Jurisdiction  as  other  suits  are 
brought  and  prosecuted  In  the  several  courts 
of  this  state,  by  having  service  served  on  such 
resident  agent,  as  fully  as  if  service  had  been 
made  on  the  director  or  directors  of  such 
company;  and  the  Judgment  rendered  In  such 
case  shall  have  the  same  force  and  effect  as 
I  other  Judgments  rendered  by  the  said  courts 
would  or  could  have."  The  language  of  this 
act  Is  peculiar.  In  that  it  does  not  say  that 
suit  may  be  brought  In  any  county  or  city  of 
this  ETtate  where  such  company  has  a  duly- 
accredited  agent  resident  therein,  but  says 
such  suit  may  be  brought  "In  any  court  of 
competent  Jurisdiction  as  other  suits  are 
brought,"  which  would  eeem,  on  Qrst  consid- 
eration, to  mean  any  court  competent  under 
existing  law  to  entertain  Jurisdiction;  but  the 
title  of  an  act  may  be  considered,  where  the 
language  of  the  body  Is  obscure  or  doubtful, 
"to  aid  in  the  Interpretation  of  the  act,  and 
thereby  give  to  the  enactJug  clause  a  meaning 
consistent,  rather  than  at  variance,  with  the 
clear  title  of  the  act"  (State  v.  Archer,  73  Md. 
61,  20  Atl.  174);  and  we  Bnd  the  title  of  this 
act  to  be  "An  act  providing  for  suits  against 
Qre  insurance  companies  In  localities  where 
they  have  local  agents."  Whatever  doubt, 
therefore,  might  be  entertained  as  to  the  pre- 
cise meaning  of  the  language  used  hi  the  body 
of  this  act  in  specifying  the  courts  in  which 
such  suits  may  be  brought,  when  construed  In 
connection  with  its  title,  we  can  only  conclude 
that  ft  means  courts  of  counties  where  local 
agents  reside.  This  sutt  was  therefore  prop- 
erly brought  in  Somerset  county,  but  the  serv- 
ice of  process  was  defective,  in  being  made 
upon  the  secretary  In  Baltimore  dty  instead 
of  the  resident  agent  In  Somerset  But  this 
did  not  deprive  the  conrt  of  the  Jurisdiction  of 
the  suit,  which  was  given  by  the  act  of  1806. 
Where  the  subject-matter  of  the  suit  is  one 
over  which  the  court  has  Jurisdiction,  any  in- 
flrmlty  In  respect  to  the  service  of  the  writ 
must  be  talien  advantage  of  by  motion  to 
quash  the  writ  of  summons.  TIdd,  Prac. 
160,  161;  Ireton  v.  Mayor,  etc.,  of  Baltimore, 
61  Md.  435.  The  appeal  must  be  regarded  as 
taken  from  the  Judgment  of  non  pros,  and  for 
defendant's  costs.  From  such  a  Judgment  an 
appeal  will  lie,  because  as  to  plaintiff  It  Is  a 
flnal  judgment  GIttlngs  v.  State,  33  Md.  461. 
If  the  plea  was  bad.  as  we  have  said  It  was, 
the  demurrer  was  Improperly  overruled,  and  It 
follows  that  plaintiff  was  not  In  default,  and 
the  Judgment  of  non  pros.,  for  want  of  a 
replication,  was  error,  and  must  be  reversed. 
Rutledge  v.  McAfee.  72  Md.  82,  18  Ati.  1103. 
Judgment  reversed,  and  cause  remanded  for 
new  trial. 


(90  Via.  SS4) 

COOK  et  aL  T.  EMMETT  PERPETUAL  * 
MUTDAL  BLDO.  ASS'N  OF  BAUTl- 
MORE  ClTt  et  aL 

McBNANBX  T.  8AUB. 

(Oomt  of  Appeds  ot  Mar^and.   Dee.  9^  1860:) 

BUILDINO  AND  LOAN  ABBOCLITIONB— PRIORI- 
TY OF  CLAIMS  OF  GENERAL  CREDITORS- 
CLAIMS  OF  WITHDRAWINO  STOCKHOLDERS. 

The  claims  of  shareholders  of  an  insolvent 
buDdlng  and  loan  assodation  for  payment  by  rndi 
association  of  shares  on  which  notice  of  with- 
drawal has  been  siren  by  them  pursuant  to  a 
by-law  thereof,  which  provides  that  by  giring 
certain  notice  "any  member  holding  or  owning 
completed  shares  may  withdraw  sncfa  shares,  and 
the  par  value  thereof  shall  be  repaid  to  sudi 
member  as  soon  as  sufficient  funds  are  in  the 
treasury  of  the  associatioo,  less  Gnes,  etc., 
*  *  *  and  his  or  her  share  of  any  loss  or  ex- 
pense the  association  may  have  incurred,  not  al- 
ready provided  for  from  the  profits  of  the  asao- 
ciation,"  are  snbordinate  to  the  claims  of  the 
general  creditors  of  sodi  aasodation. 

Appeals  from  circuit  court  of  Baltimore  ctty; 
Pete  ij.  Wkikea,  Jndg& 

Actloni  by  Kate  Cook  and  otbocs  against 
tbe  Bmmet  Perpetnal  ft  Uatnal  BuUdlng  Aa- 
sociatloQ  of  Baltimore  City  and  another  and 
by  Owen  McEnaney  against  the  same  defend- 
ants. Aiveal  by  plaintiffs,  wltbdnwlng 
shareholders  of  defendant  association,  from 
decree  entitling  general  creditors  of  such  as- 
sociation to  priority  of  pa^mant  of  Oieir 
Aiaitn^  Afflimed. 

Argued  before  HcSHBBBTp  C  and 
PAGE,  PBABOB,  FOWLER,  UKt  SOHMUGK- 
DR.  JJ. 

Benzlnger  ft  Golwell  and  Thos.  Foley  His- 
ky,  for  appdlants.  John  P.  Roe  ft  Sons,  John 
B.  McGra-w,  and  Charies  W.  Hmlsler,  for  ^ 
pellees. 

PEIAECE,  J.  The  Emmet  Perpetual  ft  Mu- 
tual Building  Association  of  Baltimore  City 
having  been  adjudged  insolvent  a  decree 
of  the  circuit  court  of  Baltimore  city,  receiv- 
ers were  appointed.  Its  property  and  assets 
have  been  converted  Into  money,  and  the 
fund  brought  into  court  for  distribution;  there 
being  three  classes  of  claimants  interested 
therein:  First,  creditors  of  the  corporation; 
second,  free  shareholders,  who  have  given 
notice  of  withdrawal;  and,  third,  sharehold- 
ers who  have  not  given  notice  of  wlthdrawaL 
Upon  the  application  of  the  auditor  for  in- 
structions as  to  the  rule  of  distribution  the 
court  decreed  that  the  general  creditors  ol 
the  defendant  corporation,  as  distinguished 
from  all  shareholders,  are  first  entitled  to  be 
paid  their  claims  In  full,  and  that  the  sbare- 
holders  of  the  defendant  corporation  who  had 
given  notice  of  their  withdrawal  are  not  en- 
titled to  share  with  said  general  creditors 
pari  passu.  The  relative  rights  of  withdraw- 
ing and  nonwlthdrawlng  shareholders  were, 
by  the  decree,  expressly  reserved  for  tl»e  fn- 
tore  action  of  the  court,  so  that  upon  the 
appeal  from  that  decree,  now  before  na.  and 
taken  by  withdrawing  shareholders,  the  sole 
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question  is  whetlier.  In  the  distribution  of 
the  assets  of  an  lusolTent  building  associa- 
tion, the  general  creditors  of  the  association 
are  entitled  to  priority  over  shareholders  of 
the  association,  who,  In  accordance  with  the 
by-laws  of  the  assocIatJon,  gave  notice  of 
withdrawal  before  the  Jodlclal  declaration  of 
Insolvency,'  though  the  association  was  In  fact 
Insolvent  when  notice  was  given;  and  we 
cannot  doubt  that  the  learned  Judge  of  the 
circuit  court  was  correct  In  holding  the  gen- 
eral creditors  entitled  to  such  priority.  The 
by-law  of  the  defendant  corporation  regulat- 
ing withdrawal  Is  as  follows:  "By  giving 
at  least  two  weeks'  written  notice  to  the 
board  of  directors,  any  member  holding  or 
owning  completed  shares  may  withdraw  such 
shares,  and  the  par  value  thereof  shall  be 
repaid  to  such  member  as  soon  as  sufficient 
funds  are  iu  the  treaaory  of  the  association, 
less  fines,  etc.,  if  any,  doe  and  owing  by  such 
member,  and  his  or  her  share  of  any  loss 
or  expense  the  assodation  may  have  Incur- 
red, not.  already  provided  for  from  the  profits 
of  the  association."  Obviously,  this  by-law 
was  framed  with  reference  to  the  doing  of  the 
r^ular  business  of  the  association,  rather 
than  with  reference  to  the  closing  up  of  its 
affairs;  and  the  exercise  of  the  right  of  with- 
drawal thereundw  contemplates  the  associa- 
tion as  a  going  concern.  It  was  so  hrid  as 
to  a  similar  by-law  in  Rabbitt  v.  Wilcoxen, 
103  Iowa,  85,  72  N.  W.  306,  38  L.  R.  A.  183, 
and  In  Strohen  v.  Association,  115  Pa.  St  273, 
8  AtL  8^.  The  principle  upon  which  courts 
proceed  in  winding  up  the  affairs  of  an  in- 
solvent building  association  is  to  treat  the 
dianged  condition  of  affairs  as  equivalent  to 
a  rescission,  and  as  terminating  the  contract 
between  It  and  Its  members,  releasing  there- 
a£tei  all  mutual  obligations,  canceling  all  mu- 
tual privileges,  and  subordinating  all  adjust- 
ments between  shareholders  to  the  equity  of 
the  creditors  of  the  association.  Curtis  v. 
Association,  G9  Conn.  6,  36  Ati.  1023.  The 
giving  of  the  required  notice  of  withdrawal 
entitled  the  appellants,  as  against  the  asso- 
ciation Itsdf,  as  a  going  concern,  to  payment 
of  the  withdrawn  shares,  subject  to  the  terms 
of  the  by-law,  but  not  as  against  the  cred- 
itors of  tile  association  whose  insolvency  has 
been  Jndiciaily  established.  It  Is  in  a  qual- 
ified sense  only  that  withdrawing  stockhold- 
ers can  be  regarded  m  creditors.  Their  rights 
as  creditors  can  be  asserted  only  against  the 
association,  or  those  other  shareholders  with 
whom  th^  are  ajuodated  in  it  for  the  por- 
poaes  of  profit.  As  against  the  creditors  of 
the  assodation  whose  claims  are  based  upon 
outside  transactions,  and  whose  money  has 
been  used  for  the  common  benefit  of  those 
who  In  fact  constitute  the  association,  with- 
drawing stockholders  can  assert  no  rights. 
This  )8  not  denied  In  those  cases  which  most 
broadly  state  the  position  that  a  withdraw- 
ing stockholder  ceases  to  be  a  membn  and 
twcomes  a  creditor.  In  Erersmann  y. 
Schmltt,  68  Ohio  St  174,  41  N.  B.  139.  29  L. 


B.  A  1S4,  It  is  said:  "When  the  aggregate 
dues,  with  the  credited  earnings,  equal  In 
amount  the  par  value  of  the  stock,  it  Is  paid 
up,  and  the  owner  of  that  share  ceases  to 
be  a  stockholder.  His  relation  then  becomes 
simply  that  of  a  creditor  until  he  Is  paid." 
But  It  Is  added:  "Of  course,  what  Is  here 
said  is  subject  to  the  qualification  that  no 
losses  have  been  sustained,  for  he  who  par- 
ticipates in  the  benefits  of  a  business  must  as- 
sist \fl  bearing  the  burden."  And  In  Associa- 
tion V.  Silverman,  85  Pa.  St.  relied  on 
by  the  appellants,  where  It  was  held  that  a 
withdrawing  stockholder  ceases  to  be  a  mem- 
ber after  due  notice  of  withdrawal,  and  may, 
upon  refusal  of  payment,  sue,  and  tecom 
Judgment,  Just  as  any  other  creditor,  without 
r^ard  to  the  provisions  of  the  by-law,  the 
court  was  driven,  after  thus  patting  him 
squarely  Into  the  category  of  ordinary  gen- 
eral creditors,  to  suggest  that  the  same  conrt 
might.  If  it  seemed  equitable,  restrain  ocecu- 
tion,  In  ordw  that  the  association  ml^t  hare 
time  to  get  In  the  money.  Ordinary  genmU 
creditors  cannot  be  thus  restrained  from  reap- 
ing the  profits  of  a  Judgment  lawfully  and 
regulariy  obtained;  and.  even  If  so  restrained, 
there  would  remain  the  lien  of  the  Judgment 
which  would  antedate  that  of  any  subsequent 
Judgment  obtained  by  a  general  creditor. 
These  considerations  should  suffice  to  show 
the  fallacy  of  the  reasoning  In  the  Silverman 
Case.  Indeed,  in  Christian's  Appeal,  102  Pa. 
St  189,  it  was  admitted  that  there  was  mani- 
fest error  in  Silverman's  Case  In  putting  with- 
drawing stockholders  in  the  position  of  gen- 
eral oredltors.  In  Chapman  v.  Xoung,  65  111. 
Ai^  131,  a  withdrawing  stockholder  had  ob- 
tained Judgment  against  the  association,  but 
upon  the  insolvency  of  the  association  tiie 
court  held  that  the  general  creditors  w^ 
entitied  to  priority  of  payment  and  after 
them  withdrawing  and  nonwlthdrawlng  share- 
holders pari  passu;  using  the  following  lan- 
guage: "The  right  of  withdrawal,  which  Is 
a  peculiar  feature  of  such  associations.  Is  not 
conferred  upon  a  member  for  the  purpose  of 
enabling  him  to  escape  his  Just  proportionate 
responsibility  for  losses  Incurred  by  an  In- 
solvent association,  but  for  the  purpose  of 
securing  to  each  member  the  privilege  of 
withdrawing  his  proportionate  share  of  the 
accumulated  funds."  Obviously,  there  can  be 
no  "accumulated  funds"  which  are  not  sub- 
ject to  the  payment  of  the  debts  of  the  asso- 
ciation. In  Davis  T.  Gemmell,  73  Md.  530, 
21  AtL  712,  where  a  stockholder  owning  a 
majority  of  the  stock  sought  to  aivropriate 
to  his  own  use  an  asset  of  tne  corporation,— 
a  Judgment  which,  though  recovered  in  the 
name  of  the  majority  stockholder,  was  in  fact 
the  property  of  the  corporation,— this  conrt 
said:  "A  stockholder  Is  not  as  stockholda, 
a  creditor  of  the  corporation  whose  stock  he 
owns.  •  *  *  The  rights  of  the  stockhold- 
er are  all  -subordinate  to  the  rights  of  the  ooc^ 
pcHration's  creditors.  The  stockholders  are  en- 
titled to  none  of  the  company's  assets  or 
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propert7  nntll  all  fast  debts  due  by  the  cor- 
poration are  paid.  •  •  •  The  stockliolder 
does  not  stand  on  an  equal  footing  with  a  cred- 
itor, and  iB  not  Jointly  entitled  wltb  blm  to 
the  fund.  His  claim  to  It  begins  only  after 
ereiy  creditor  has  been  satisfied."  This  lan- 
guage Is  equally  as  applicable  to  withdraw- 
ing stockholders  In  a  building  aseoclatltm  as 
to  stoch holders  in  such  a  corporation  as  was 
considered  In  Davis  t.  Oemmell,  and  it  was 
80  treated  by  this  court  In  Steinberger  t. 
Association,  84  Md.  6^,  36  Ati.  439.  There 
Is  nothing  In  Association  r.  Price,  88  Md.  155, 
41  Atl.  63.  42  L.  a  A.  206,  in  conflict  with 
these  Tlews.  There  the  withdrawing  stoclc- 
bolder  sued  In  Maryland,  but  the  association 
had  been  adjudged  InsolTent  by  a  Tennessee 
court,  whose  decree  has  no  extraterritorial 
force.  There  was  thus  no  question  in  that 
caae  between  the  withdrawing  stockholder  and 
the  creditors  of  the  assoclatlbn,  and  the  case 
was  the  simple  exercise  of  the  right  of  with- 
drawal, unaffected  the  question  of  Insol- 
Tency,  with  which  this  court  bad  no  concern. 
It  Is  unnecessary  to  prolong  this  opinion  by 
citation  from  other  American  cases  or  from 
the  English  cases  which  sustain  the  views 
we  have  expressed.  Reference  may  be  had 
for  this  purpose  to  Helnbokel  t.  Association, 
58  Minn.  340,  50  N.  W.  1050,  25  L.  R.  A.  21S; 
Knnts(m  t.  Association.  67  Minn.  201,  69  N. 
W.  660:  Post  T.  Association,  97  Tenn.  406, 
87  S.  W.  218,  34  L.  R.  A.  201;  Towle  T.  As- 
sociation (0.0.)  75  Fed.  988;  In  re  Mutual 
Aid  Permanent  Ben.  Bldg.  Soc.,  29  Ch.  DIv. 
189;  In  re  Bladcbum  &  District  Ben.  Bldg. 
Soc.,  24  Ch.  Dlv.  42;  Walton  v.  Edge,  10  App. 
Gas.  83,— in  all  of  which  It  was  held  that  In  all 
cases  the  general  or  outside  creditors  of  the 
corporation  must  first  be  paid  befbre  any 
stockholder  can  participate  In  any  distribu- 
tion of  the  assets.  Decree  affirmed,  with 
coati  above  and  below. 


{»  Md.  £78) 

L.  A.  THOMPSON  SCENIC  RT.  CO.  v. 
YOUNG. 

{Court  of  Appeals  of  Maryland.    Dec.  9,  1800.) 

TRADE  FIXTURES— LANDLORD  AND  TENANT— 
RBSTRAININO  ORDERS— DISTRESS— 
RECEIVERS— NOTICE. 

1.  A  scenic  railway,  consisting  of  a  pavilion, 
with  a  series  of  undulating  elevated  tracks  start- 
ing from  and  returning  to  It,  with  the  machinery, 
apparatus,  etc.,  to  make  flying  trips  for  the 
amusement  of  its  patrons  at  a  pleasure  Tesort, 
is  a  trade  fixture,  and  ss  such  may  be  removed 
by  a  tenant  during  bis  term. 

2.  Beatraining  orders,  passed  at  the  time  of 
filing  ttie  bill,  and  liefore  answer,  ebould  be  gov- 
erned by  the  principles  applicable  to  preliminary 
Injunctions,  and  ahould  nerer  go  farther  than  to 
suspend  deteni&at'a  action  until  an  oKMrbDnity 
Is  afforded  him  to  answer  and  defend. 

8.  An  order  permitting  a  landlord  to  distrain 
on  goods  In  the  possession  of  a  recelvM*  should 
Dot  be  passed  without  notice  to  the  recover,  tatA 
opportunity  to  be  beard. 

Ap[>eal8  from  circuit  court,  Baltimore  coun- 
ty, ta  equity:  X.  Charles  Borlre.  Judge. 
Bnlt  by  the  L  A.  TbompMn  Bceaic  Ballway 


Company  agaJnst  Adolph  Euehn,  John  Toong 
Intervener.  From  a  deoee  for  Interrener, 
plaintiff  appeals.  Reversed. 

Argned  before  McSHBRBT,  O.  and 
PAGE,  PBARCB.  FOWLER.  BOYD,  and 
SCHMUCEBR,  JJ. 

a  D.  M^arland  and  Peter  J.  CfuiqitKn.  for 
appellant  John  H.  Carter,  for  a^ellee. 

SCHMUOKER,  J.  The  appeUee  leased  a 
tract  of  vacant  land  on  Middle  river,  near  Bal- 
timore dty,  to  one  Adolph  Euehn,  for  a  re- 
newable term  of  10  years.  It  was  the  Inten- 
tion at  the  lessee  to  establish  a  summw  resort 
upon  the  demised  land,  and.  equip  It  with 
buildings  and  appliances  suitable  for  that  pur- 
pose; but  the  lease  contained  no  covenant  or 
undertaking  on  his  part  to  do  bo,  although  a 
provision  In  Its  last  paragraph  permitted  him, 
at  bl8  option,  to  enter  upon  the  land  before 
the  commencement  of  the  term,  to  erect  any 
buildings  and  clear  op  the  ground.  The  les- 
see, with  a  view  to  equipping  the  demised 
premises  vrlth  the  requisite  appliances  for  Uie 
conduct  of  his  proposed  summer  resort,  en- 
tered Into  a  written  contract  with  the  appel- 
lant for  the  construction  by  the  latter,  at  a 
cost  of  $18,000,  of  what  Is  known  as  a  "scenic 
railway,"  and  is  used  for  the  amusement  of 
visitors  at  popular  resorts.  The  structure  de- 
scribed In  this  contract  was  a  composite  plant 
consisting  of  an  undulating  elevated  circular 
railway,  with  a  pavilion  f«r  a  station  from 
which  the  cars  were  to  start,  and  to  wbldi 
they  were  to  return;  also  a  number  of  cars, 
and  a  stationary  engine,  with  shafting,  band 
wheels,  belting,  etc.,'  by  whldi  the  road  was 
to  be  operated.  The  foundation  under  the 
pavilion  was  to  be  brick  piers,  and  the  entire 
apparatus,  in  view  of  the  uses  for  wbldi  It 
was  intended,  was  to  be  constructed  in  a  firm 
and  substantial  manner.  The  contract  also 
provided  that  the  appellant  shoidd  "retain  pos- 
session and  ownerdiip  of  the  railway  plant, " 
with  the  right  to  operate  It,  untQ  ft  was  paid 
for,  when  it  was  to  be  delivered  to  Kaehn,  the 
lessee  of  tbe  land  on  which  It  waa  to  be  erect- 
ed. The  appellant  proceeded  with  the  con- 
struction of  the  scenic  railway,  Indodlng  the 
pavilion  and  tracks,  until  It  bad  expended 
about  $8,000  thereon,  when  It  became  appar- 
ent that  Euehn  would  fall  In  the  attend  to 
establish  bis  proposed  summer  resort.  The 
appellant  thereupon  filed  In  the  circuit  court 
for  Baltimore  county  a  bill  In  equity  against 
Euehn,  alleging  that  It  had  entered  Into  the 
contract  for  tbe  erection  of  the  scenic  railway 
uiran  the  representation  made  to  It  by  him 
that  he  would  also  erect  on  the  demised  land 
a  casino,  a  hotel,  a  dendng  paTlHon,  a  bowling 
alley,  and  biniard  rooms,  and  that  be  was  In 
a  financial  condition  to  do  ao.  Tbe  bill  fur- 
ther alleged  that,  after  commencing  the  erec- 
tion of  said  buildings,  he  had  failed  to  con 
tinue  the  work,  and  for  a  month  then  last  past 
had  almost  eaitlrely  ceased  -vrcnfk  therewi.  and 
was  financially  unable  to  xwoceed  wttb  Oielr 
erection.  R  also  arerred  tbat  seeiriG  call  vays 
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could  only  be  ogeeaieA  profitably  wbere  large 
crowda  of  persons  were  collected,  and  that  the 
98,000  whlcb  It  had  already  expended,  and 
also  the  sums  which  it  was  then  curroitiy  ez- 
pending,  onder  Its  contract  with  Knehn,  would 
be  lost  unless  said  buildings  were  completed. 
It  prayed  for  a  receiver  to  take  charge  of  the 
property,  and  for  an  account  of  the  moneys 
expended  thereon  by  the  ai^llant.  and  the 
repayment  thereof,  and  for  an  Injunction 
against  the  defendant  On  Ibis  bill  a  prelim- 
inary injunction  was  granted,  as  prayed,  ou 
May  11.  1899,  and  a  receiver  was  appointed, 
who  duly  qaallfled,  and  on  May  20th  the  de- 
fendant answered  the  bllL  On  June  17th  the 
appellant  filed  a  petition  In  the  case,  repeating 
the  substantial  allegations  of  the  bill,  and  fur- 
ther alleging  that  there  was  no  prospect  that 
the  proposed  summer  resort  would  ever  be 
opened,  and  asking  leave  to  remove  Us  scenic 
railway,  which  It  assarted  remained  Its  prop- 
erty under  Its  contract  with  the  defendant. 
The  receiver  answered  the  petition,  admitting 
the  facts,  and  consenting  that  Its  prayer  be 
granted,  which  was  done  by  the  court  on  the 
same  day.  On  July  3,  1890,  the  appellee, 
Young,  who  Is  landlord  of  the  demised  prem- 
ises, filed  a  petition  In  the  case  then  pending 
In  equity  between  the  appellant  and  Eaehn,  in 
which  he  alleged  the  making  of  the  lease,  and 
that  thereafter  Euehn  had  commenced  to 
build  the  pavilion  and  scenic  railway  for  the 
(deasore  of  visitors  to  the  grounds,  and  that 
the  said  stnictures,  especially  the  pavilion, 
constituted  substantial  and  valuable  perma- 
nent improvements,  but  that  the  appelant, 
professing  to  act  under  the  order  of  the  court 
of  June  17th,  was  rapidly  tearing  down  and 
removing  them  from  the  grounds.  The  peti- 
tion then  prayed  for  an  Injunctltm  to  prevent 
the  further  removal  of  the  buildings,  and  for 
permlstion  to  distrain,  for  rent  due,  upon  the 
loose  lumber  and  bricks  in  the  hands  of  the 
receiver  on  the  demised  premises.  Upon  this 
petition  of  the  at^liee,  who  had  not  thereto- 
fore been  a  party  to  the  case,  the  circuit  court 
passed  at  once,  and  without  notice  to  any  of 
tiie  parties  to  the  suit,  or  an  opportunity  to 
them  to  be  beard,  a  final  and  peremptory  or- 
der enjoining  and  restraining  the  appellant 
from  the  further  demolition  of,  or  removing, 
or  In  any  manner  Interfering  with  the  buUd- 

'  iDg  or  buildings,  or  any  part  thereof,  on  the 
demised  premises,  and  also  permitting  the  ap- 

.  pellee  to  distrain  upoa  any  distralnable  goods 
found  upon  the  demised  premises.  From  this 
order  of  court  the  appeal  was  taken.  No  bond 
was  required  oi  the  appellee  as  a  condltlim  of 
Issuing  the  restraining  order. 

The  proposition  that  a  tenant  cannot  re- 
move from  demised  premises  structures  erect- 
«d  by  him  thereon,  which  are  so  attached  to 
the  freehold  as  to  become  part  of  It  is  a 
familiar  principle  of  the  common  law.  A 
well-recognised  exception,  however,  to  this 
general  rule  permits  the  tenant  to  remove  dnr- 
tng  his  term  structures  erected  by  him,  de- 
stgned  for  the  purposes  of  trade,  even  tboogh 
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they  be  so  firmly  attadied  to  the  freehold 
that  he  would  not  otherwise  have  the  right 
to  remove  them.  This  exception  was  distinctly 
recognized  In  this  state  In  the  case  of  Elrwan 
T.  Latour,  1  Har.  &  J.  289,  and  has  been  re- 
peatedly affirmed  since  that  time.  Co(»nbB  v. 
Jordan.  8  Bland,  811;  Northern  Cent  By. 
Co.  V.  Canton  Co.,  30  Md.  347.  In  the  case 
last  cited  the  court,  In  the  oi^nlon,  when  dis- 
cussing the  rule  prohibiting  a  tenant  from 
removing  fixttires,  say:  "This  rule  Is  by  no 
means  Infloclble  and  without  exception.  Trade 
fixtures  have  been  held  by  the  eullest  cases 
In  which  the  question  arose  to  form  an  ex- 
ception. No  matter  how  strongly  attadied 
to  the  soli,  or  firmly  Imbedded  In  It,  they  an 
treated  as  personal  property,  and,  as  such, 
subject  to  removal  by  the  person  erecting 
them.  •  •  •  Prima  fade,  a  house,  with 
Us  foundation  planted  In  the  soil.  Is  real 
property;  yet  when  it  Is  accessory  to  trade, 
and  In  law  a  trade  fixture,  we  find  all  the 
authorities  regard  it  as  personal  proper^.* 
This  exertion  In  favor  of  trade  fixtures  has 
been  held  api^icable  In  the  cases  we  have 
dted  to  houses,  steam  engines,  furnaces,  rail- 
way tracks,  dder  mills,  and  like  stiuctuies. 
The  real  question  in  such  cases  Is  not  so 
much  the  nature  of  the  structure  as  tiie  pur- 
pose for  which  it  was  intended.  The  scenic 
railway  under  consideration  In  the  present 
case  was  a  composite  affair,  conslstfng  of  a 
pavilion  with  a  series  ot  undulating  elevated 
tracks  starting  from  and  returning  to  it,  with 
the  requisite  machinery  and  apparatus  and 
cars  to  make  flying  tripe  for  the  amusement 
of  its  patrons.  It  was  only  avallaMe  for 
pleasure  resorts,  and  had  no  graeral  utility. 
The  record  shows  that  Knehn,  the  lessee,  ar- 
ranged to  have  It  put  upon  the  demised  land 
as  one  of  the  agendes  for  conducting  the  busi- 
ness of  the  summer  resort  which  he  Intended 
to  establish  at  that  idace.  It  was  to  aU  In- 
tents and  purposes  a  trade  fixtnre,  which  he 
could  remove  at  any  time  before  the  exj/Hxtir 
tlon  of  hlB  lease.  By  the  terms  of  the  con- 
tract between  Euehn  and  the  appellant  the 
latter  retained  the  "possession  and  owner- 
ship" of  the  plant  until  it  was  paid  for.  When, 
therefore,  he  had  obtained  leave  of  the  court 
to  take  It  out  of  the  custody  of  the  recdver, 
the  ac^llee,  as  landlord  of  the  demised  prem- 
ises, could  not  prevent  him  from  removing  It 
and  for  that  reason  the  court  below  erred. in 
passing  the  order  ajqtealed  from. 

The  order  does  not  in  terms,  mention  the 
scenic  railroad,  hut  it  Is  apparent  from  the 
contents  of  the  petition  upon  which  It  was 
passed  that  It  was  intended  to  prohibit  the 
removal  of  the  pavilion,  which  was  the  only 
portion  of  the  plant  then  remaining  on  the 
premises.  This  order,  although  in  form  a 
restraining  order,  partakes  so  thoroughly  of 
the  nature  of  an  injunction  that  the  proprle> 
ty  of  Its  passage  must  be  tested  by  the  prin- 
ciples applicable  to  the  Issue  of  that  writ 
Restraining  orders  are  not  entirely  without 
precedent  In  proceedings  In  eqnltf  In  thlf 
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stats^  but  fltegr  bare  rarely  beoi  nsedt  and 
then  only  for  temporary  purposes,  and  hare 
always  been  made  Interlocutoiy,  and  not 
final,  In  their  operation.  Borch  r.  Scott,  1 
Bland,  123,  124;  Murdock's  Case,  2  Blandt 
471,  472;  Bonaparte  t.  Railroad  Ca,  7S  Md. 
340,  23  Atl.  784.  Such  orders,  If  used  at  all. 
shonld,  when  they  are  passed  at  the  time  of 
the  filing  ot  the  bill  or  petition,  and  before 
answer  or  hearing  of  the  defendant,  never  go 
further  than  to  suspend  his  action  nntil  an 
opportunity  Is  afforded  him  to  answer  and 
dtfend,  and  they  should  be  preliminary  in 
form,  and  give  the  defendant  an  early  day 
on  which  to  move  for  their  rescission.  In 
other  words,  such  orders  must  be  governed 
by  the  principles  applicable  to  the  issue  ot 
preliminary  Injunctions,  which  It  Is  well  set- 
tled must  not  determine  any  right,  nor  neces- 
sarily prejudice  either  party,  but  simply  pre- 
senre  the  property  or  fond  In  controversy  un- 
til the  further  order  of  the  court  Canal  Co. 
V.  Young,  8  Md.  480;  State  T.  Northern  Cent 
R.  Co.,  18  Md.  213;  Clayton  t.  Shoemaker, 
67  Md.  219,  9  Atl.  635.  So  much  of  the  or- 
der appealed  from  as  was  prohibitory  In  Its 
provisions  was,  for  that  reason,  also  errone- 
ously passed.  The  latter  part  of  the  order, 
ipermlttlng  the  appellee  to  distrain  on  any 
dlstralnable  goods  on  the  demised  premises 
for  rent  then  due  was.  In  principle,  in  ac- 
cordance with  the  rulings  of  this  court  in 
the  cases  of  Everett  v.  NefT,  28  Md.  178,  and 
Galther  v.  Stockbridge,  67  Md.  222,  9  Atl. 
632,  and  10  Atl.  809,  but  there  should  have 
been  notice  to  the  receiver,  and  an  opportu- 
nity to  be  heard,  before  the  order  was  passed. 
Afl  the  principle  of  the  part  of  the  order  now 
under  consideration  Is  correct,  we  would  not 
reverse  the  action  of  the  court  below  for  the 
mere  failure  to  give  notice,  and  an  oppor- 
tunity to  be  heard,  to  the  receiver,  who  is 
only  an  officer  ot  the  court,  and  has  no  per- 
sonal Interest  in  the  controversy,  but  the 
order  must  be  reversed  tiecause  of  the  other 
errors  stated  In  this  opinion.  Order  appealed 
from  rerersed.  with  costi. 


L.  A.  THOBIPSON  8CBNXG  RT.  00.  v.  NOB- 
VELL. 

(Oonrt  of  Appeals  of  Maryland.   Dec  9,  1899.) 

APPEAL— INTBRLOGUTORT  ORDERS. 

An  order  resdnding  a  previous  order  un- 
less cause  be  shown  to  the  contrary  by  a  day 
named,  is  interlocutory,  and  an  appeal  before  the 
time  Darned  will  be  dismissed. 

Appeals  from  circuit  court  Baltimore  coun- 
ty, in  equity;  N.  Charles  Burke,  Judge. 

Suit  1^  the.Ii.  A.  Thompson  Scenic  Railway 
Company  against  Adolph  Knehn,  Stanislaus 
Norrell  Intervawr.  From  a  decree  for  Inter- 
Tmer.  idalntlff  appeals.  Dismissed. 

Argued  before  McSHERBT,  C.  J.,  and 
PAOB,  FEABOB.  FOWLER,  BOXD,  and 
BaSMUOKBB.  JJ. 


0.  D.  McEluiand  ud  Peter  J.  Cunpbdl,  for 
ai^llant  Walter  R.  Towmend  and  Jofan  3L 
Carter,  for  appellee. 

SCHMUOEER,  J.  The  facte  of  this  cas^ 
except  In  so  Car  as  they  refer  to  the  petltitm 
filed  In  the  case  by  Stanlslaoa  Norrell  and  the 
order  of  court  passed  thereon,  have  been  folly 
stated  In  the  opinion  filed  st  the  present  term 
of  coort  in  the  case  of  Railway  Co.  v.  Yonng. 
44  AtL  1021.  On  June  24,  1899,  Norvdi  filed 
his  petition  In  the  case  of  the  h.  A.  Thompson 
Scenic  Railway  Company  against  Adcdph 
Euebn,  which  was  then  pending  on  the  equity 
side  of  the  circuit  court  for  Baltimore  county. 
The  petition  alleged  that  NorveD  held  a  me- 
chanic's Hen  on  the  buildings  on  the  land  de- 
mised by  John  Young  to  Enehn,  and  was  a 
oredltor  of  Euehn,  and  then  asserted  that  the 
order  of  court  of  Jime  17.  1890,  allowing  the 
Thompson  Scenic  Railway  Company  to  re- 
move its  partly  completed  scenic  railway  from 
the  demised  premises,  operated  as  an  nndne 
preference  to  that  company  over  the  other 
creditors,  and  prayed  for  a  rescissitm  of  tbe 
order.  On  this  petition  the  court  passed  an 
order  rescinding  the  order  of  June  17th  unless 
cause  to  the  contrary  be  shown  by  a  day  there- 
in named  after  due  notice  to  and  service  of  a 
copy  of  the  order  on  the  Thompson  Scemc 
Railway  Company  or  its  soUdtnr.  Prom  this 
order  the  plaintiff  appealed  atronce  before  the 
time  to  show  cause  had  expired.  Aa  the  or- 
der was  plainly  an  interlocutory,  and  not  a 
final,  one,  the  appeal  must  be  dismissed.  Ap- 
peal dismissed,  with  costs. 

(90  Hd.  W 

WOOTTON  V.  WHITE. 
(Coort  ot  Appeals  of  Maryland.   Nov.  24,  1880.) 
MORTOAOBS— OROWINO  CR0P3-4BVSRANCB. 

1.  A  purchaser  of  land  at  foreclosare  is  enti- 
tled to  crops  growiog  at  time  of  the  sale,  unless 
expressly  reserved. 

2.  A  mortgagor  of  land  cannot,  before  an  actoal 
severance  of  a  growing  crop,  defeat,  by  nle, 
the  right  of  tbe  mortgagee  to  sell  the  crop  on 
foreclosure,  or  ttf  the  purchaser  to  daim  it. 

AKteal  fnun  circuit  coort  Montgomeiy 
county. 

Trover  by  Edward  Wootton  against  Holdah 
A.  White.  From  a  Judgment  for  defendant 
plalntJfl  appeals.  Affirmed. 

Argned  before  McSHBRRY,  O.  J.,  and 
PAGE,  PEARCE;  FOWI/BR,  BOYD,  BOND, 
and  .SCHMUCKER.  JJ. 

Anderson  &  Boulc,  for  appellant  Talbott 
&  Talbott  for  apprise. 

McSHERRY,  C.  J.  The  question  presented 
by  this  appeal  Is  a  simple  one,  though  It  baa 
been  decided  In  opposite  ways  In  other  Juris- 
dictions. It  must  now  be  d^nltely  settled  in 
Maryland.  It  arose  hi  this  way:  In  1892 
Thomas  H.  White  and  wife  conveyed  by  way 
at  mortgage  to  James  C.  Holland  their  equity 
of  redemption  in  a  tract  of  laud  lying  in 
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MoDtgomery  county,  and  by  tbe  same  mort- 
gage  tbe  fee  In  another  and  adjoining  tract, 
to  secure  tbe  payment  tD  HoUaml  at  an  In- 
debtedness which  they  owed  to  Um.  Snbae* 
quently  the  appellee,  Holdall  A.  Wblte,  re- 
covered a  Jndgmatt  against  the  mortgagor, 
WUt^  for  some  |1,600;  and  thSM  Judgment 
waa  a  lien  on  the  mortgaged  pnqperty,  hut 
was  subordinate  to  ihh  lien  of  tbe  mortgage. 
Id  the  fall  of  1886  lliomaa  H.  Wblte,  tbe 
mortgagor,  seeded  a  crop  of  wheat  on  both 
parcels  of  the  mort^ged  lands.  He  pmichaaed 
from  the  appellant.  Dr.  Wootton,  the  fertl- 
lliar  used  In  planting  that  crop;  and  In  Feb- 
ruary f  (dlowlng,  when  tbe  mortgage  was  orer^ 
due,  he  executed  and  delivered  to  the  appel- 
lant a  bill  of  sale  of  the  growing  crop  In  con- 
sideration of  the  snm  due  for  the  fertll^r. 
On  May  31,  1897,  the  attorney  named  In  the 
mortgage  sold  tbe  mortgaged  premises,  wltii 
the  growing  crop  of  wheat  therecm,  under  the 
power  contained  In  the  mortgage,  at  public 
sale,  to  the  appellee,  for  a  price  b^w  the  ag- 
gregate of  the  liens  which  were  prior  to  the 
appellee's  judgment,  and  the  appellee  realized 
nothing  on  her  Judgment  The  mortmie  sale 
was  xatlfled  bj  tbe  drcolt  court  on  June  28th, 
before  the  wheat  was  cut  and  severed  from 
the  land.  After  the  mortgage  sale  the  aroe^ 
lant  claimed,  under  his  bill  of  sale,  the  wheat 
crop;  but  tbe  appellee,  the  pnrcbasw  of  the 
mortgaged  premises,  garnered  the  crop.  fRien- 
af  ter  tbe  appellant  broo^t  this  suit  In  trover 
against  the  appellee  to  recover  the  value  of 
the  wheat  and  straw.  Judgment  was  entered 
in  favor  of  the  appellee,  and  tbe  iwpellant  has 
appealed. 

Hie  question  Is,  did  tbe  appelant  acquire  un- 
der tbe  bill  of  sale  a  title  to  tbe  growing  crop, 
—a  title  which  waa  paramonnt  to  the  lien  of 
the  mortgage,  and  therefore  scqpolor  to  any 
right  which  the  purchaser  at  tbe  mortgage 
sale  took  by  virtue  <^  that  purchase?  If  tbe 
title  which  the  bin  of  sale  gave  to  tbe  appe- 
lant was  subordinate  to  the  lien  of  die  mort- 
gage, then,  obrlou^,  ttie  Judgment  denying 
tbe  fVPeUanfs  right  to  recover  tli«  value  of 
the  wheat  from  the  purchaser  of  the  mort- 
gaged premises  was  correct,  as  Uiere  Is  no 
pretense  thRt  the  crop  was  ^cepted  or  re- 
served from  the  mortgage  sale.  If,  on  the 
other  hand,  the  bUI  of  sale  gave  to  the  appe- 
lant a  title  superior  to  the  lien'  of  tbe  mort- 
gage. It  must  have  been  because  either  the 
lien  of  the  mortgage  did  not  attach  to  any 
crops  planted  after  the  execution  and  delivery 
of  Hie  mortage,  or  because  the  execution  and 
delivery  of  the  bill  of  sale  operated  at  law  and 
In  equity  as  a  severance  ot  the  actually  grow- 
ing crops,  converted  them  Into  detached  per* 
sonal  pn^orty,  and  Uiereby  exempted  or  sub- 
tracted them  from  tbe  lien  which  attaidied 
whoD  they  were  [danted  and  annexed  to  the 
freehold.  There  Is  no  other  alternative.  Tbe 
first  has  not  been,  and  could  not  be,  contended 
for,  because,  though  tot  Bame  purposes,  grow- 
ing crops  are  treated  as  personal  property, 
and  tiierefore  are  not  witbin  the  fourth  sec- 


tion of  tbe  statute  ot  frauds,  they  none  the 
less  partake  ot  the  nature  ot  the  really,  man 
under  a  ccmveyance  pass  wltii  the  soil  to  which 
they  are  united,  unless  expressly  reserved. 
Ooombs  T.  Jwdan,  8  Bland,  803;  8  Am.  &  Eng. 
Bna  law  (2d  Xd.)  308,  804.  The  general  rule 
of  tbe  common  law  Is  that  growing  crc^s  t<mn 
a  part  of  tbe  real  estate  to  wtilch  they  are  at- 
tached, and  from  which  they  draw  nourish- 
ment, and,  unless  -Qiere  has  been  a  severance 
of  tbem  txom  the  land,  they  follow  tbe  title 
thereto. 

There  vraa  no  actual  severance  of  this 
grouping  wtieat  until  after  the  ratlflcatlon  and 
confirmation  of  the  mortgage  sale,  and  it 
cmnes  to  the  que«ti(ni  whether  the  execution 
and  ddlvery  of  tbe  bin  of  sale  In  Ftfuvary, 
1887,  op«ated  as  a.  emstractiTe  severance  of 
tbe  crap  that  did  not  mature  until  tbe  snm- 
mer  of  that  year,  and  whether,  by  force  of 
that  bill  of  sale,  the  crop,  which,  unquestion- 
ably, but  for  the  blU  of  sale,  would  have  pass- 
ed to  the  purchaser  of  tbe  soil  at  the  mortgage 
sale,  was  exdn^-fnxn  the  lloi  of  tbe  mort- 
gage, and  was  vested  In  the  appellant  We 
have  Just  said  that  tbe  growing  crop  would 
unquestlociably  have  passed  to  tbe  purchaser 
at  tbe  mortgage  sale,  had  there  been  no  bill 
of  sale.  This  Is  Ineontestably  tbe  law.  "The 
purchaser  Is  entitled  to  tbe  crops  growing  at 
the  time  of  tbe  sale  to  blm,  In  iweference  to 
tbe  mortgagor,  or  any  one  claiming  under  blm 
whose  dalm  ori^nated  sobsequently  to  tbe 
mMtgagb**  2  Jones,  Hortg.  1  1668.  fHie  an- 
ther cttes  tbe  following  cases:  Shepard  v. 
PbUbitdt  2  DenlOk  174;  Jones  v.  Tbomns,  8 
Blackf.  428;  Lane  v.  King,  8  Wend.  681;  Ba1> 
tetman  v.  Albright  122  N.  T.  48ft,  26  N.  B. 
866.  11  L.  B.  A.  800;  Otews  T.  Pendleton,  1 
Leigb,  287;  Barker  v.  Storta^  15  Ohio  St  861; 
Andnson  v.  Stranss,  98  IlL  486;  Rankin  v. 
Kinseiy,  7  DL  App.  216;  Scrlven  v.  Moore,  86 
Mich.  6ft;  Calvin  v.  Shlmer  (N.  J.  Ob.)  16  AtL 
266;  Be<^man  v.  Bikes,  35  Kan.  120,  10  Pae: 
592;  Perley  v.  Chase.  79  Me.  510.  11  Aa  418; 
Montgomery  v.  Merrill,  66  OaL  482,  ft  Pac: 
ftlft;  Kerr  v.  HIU,  27  W.  Ya.  676;  Haydon  v. 
BuAempw,  101  Mo.  044v  14  8.  W.  767;  Dow- 
nard  v.  Onrff.  40  Iowa,  687;  Sherman  v.  Wll- 
lett  4&  17.  T.  146. 

It  Is  true  that  Uiere  are  cases  In  some  <tf 
the  otbw  states  whldi  lurid  that  tbe  execntlon 
of  a  bni  of  sale,  under  tbe  drcumstances  set 
forth  in  this  record,  works  a  severance  of 
growing  crops;  but  they  are  founded  elflier 
upon  some  statutory  jnovlskm,  or  upon  a  view 
of  Oto  relation  between  mortgagw  and  moA- 
gagee  which  does  not  obtain  in  Maryland. 
It  most  not  be  forgotten  that  we  are  not  deal- 
ing now  with  the  rights  ^Idi  the  personal 
representative  of  a  deceased  owner  ot  land 
has  to  tbe  arops  maturing  after  the  death  of 
-Oa  ownex,  mx  wltii  the  right  of  a  creditor  to 
seize  and  sell  growing  crops,  nor  with  the 
power  of  the  owner  of  sneb  crops  to  sdl  tbem 
by  parol  when  there  Is  no  mortgage  binding 
tbem.  These  are  all  aside  ot  the  question 
befwe  us;  and  that  queatloa,  to  repeat  It  hgr 
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way  of  emphasis,  Ib,  can  a.  mortgagor,  who 
has  planted  ciopt  tbat  have  become  subject 
to  the  lien  of  a  prior  mortgage  on  the  land, 
constractlTely  sever  that  cn^  before  It  ma- 
tures or  ripens,  by  merely  executing  and  de- 
llTertng  a  bill  of  sale  of  the  uncut  crop  to  a 
third  party,  so  as  to  defeat  the  mortgagee's 
or  the  purchaser's  right  to  claim  the  crop 
after  he  has  purdmsed  the  land  at  a  fore- 
closure sale  made  before  the  actual  physical 
severance  of  the  crop?  The  doctrine  Is  defi- 
nitely settled  In  Maryland  that  the  mortgagor, 
while  In  possession,  and  before  foreclosure. 
Is  regarded  as  the  real  owner  of  the  property, 
except  as  against  the  mortgagee.  Though  In 
dealings  with  tlilrd  parties  the  mortgagor  may 
be  treated  as  the  owner  of  the  mortgaged 
premises,  he  Is  not  so  considered  when  the 
rights  of  the  mortgagee  are  concerned.  As 
between  the  mortgagor  and  mortgagee,  "by 
the  legal,  formal  mortgage  *  •  *  the 
property  Is  conveyed  or  assigned  by  the  mort- 
gagor to  the  mortgagee,  in  form  like  that  of 
an  abscdute  conveyance,  bat  subject  to  a  pro- 
viso or  condition;  •  *  •  tuad  upon  non- 
performaiioe  of  l^la  condition  the  mortgagee's 
conditional  estate  becomes  absolute  at  law, 
and  he  may  take  possession  thereof,  but  It  re- 
mains redeemable  tn  equity  during  a  certain 
period."  Duval  v.  Becker,  81  Md.  K46,  32  Atl. 
308;  Bank  v.  I^nahan,  45  Md.  407.  It  Is  ob- 
vious, then,  from  this  relation,  that  It  Is  no 
more  within  the  power  of  the  mortgagor  to 
impair  the  value  of  the  mortgagee's  security 
by  cutting  out  from  the  lien  of  the  mortgage, 
and  transferring  to  a  third  party,  discharged 
of  that  lien,  a  growing  nop,  which,  If  unaev- 
ered,  will  pass  with  the  land  at  a  foreclosure 
sale,  than  It  is  lawful  for  lilm  to  strip  the 
mortgaged  property  of  Its  appurtenant  ease- 
ments, as  was  unsuccessfully  attempted  In 
Duval  V.  Bedcer.  So  long  as  the  cn^  re- 
mains physically  onsevered,  it  partakes  of  the 
nature  of  the  realty,  as  between  the  mortgagor 
and  mcH^gagee.  It  forms  part  of  the  latter'a 
security  for  the  payment  of  the  debt,  and  all 
persons  dealing  with  the  mortgagor  In  respect 
to  it  while  It  remains  actually  attached  to  the 
freehold  deal  subject  to  all  the  rights  of  the 
mortgagee,  unimpaired  and  unaffected.  Mar- 
tin V.  Martin,  7  Md.  877.  This  must.  In  the 
very  nature  of  things,  be  so.  If  the  mort- 
gagor may,  by  the  execution  of  a  bill  of  sale, 
constructively  sever  a  growing  crop  planted 
after  the  date  of  a  mortgage  then  In  default, 
and  by  that  act  can  prevent  the  purchaser 
from  taking  the  crop  when  he  buys  at  fore- 
closure sale  the  mortgaged  property,  with  the 
ctoff  still  growing  thereon,  then  the  mort- ' 
gagor  has  It  In  bis  power  to  lessen  the  security 
held  by  the  mortgagee;  and  subsequent  Judg- 
ment creditors  of  the  mortgagor  could,  by  seiz- 
ing the  crop  and  selling  It  under  execution, 
produce  precls^y  the  same  result  But  this 
latter  cannot  be  done  If  there  has  been  no 
actual  severance  before  a  foreclosure  sale. 
Batterman  v.  AlbHght,  122  N.  T.  484,  26  N.  B. 
806,  11  U  B.  A.  800.  and  cases  In  note.  So 


comprehensive  Is  the  rule  as  to  growing  crops 
passing  to  the  purchaser  of  the  land,  tbat 
even  the  crops  planted  by  a  tenant  of  the 
mortgagOT  after  the  date  of  the  mortgage  pass 
to  the  purchaser  of  the  realty  upon  a  fore- 
closure of  the  mortgage  while  the  crops  are 
still  standing.  8  Am.  &  Bng.  Bne.  Imw  (2a 
Ed.)  807,  and  cases  In  note. 

It  will  be  observed  that  we  are  dealing 
only  with  the  question  whether  a  mortgagor 
may  by  a  bill  of  sale  constructively  sera-  a 
growing  crop,  so  as  to  prevent  it  from  passing 
to  a  pun^aser  under  a  foreclosure  sale,  when 
the  sale  of  the  laud  Is  made  before  the  crop 
is  actually  cut  therefrom.  That  he  may  ef- 
fectually part  with  the  title  to  a  growing 
crop,  so  as  to  preclude  a  subsequent  mort- 
gage from  attaching  to  It,  may  be  conceded,, 
without  afFectIng'  the  decision  of  this  case. 
We  only  mean,  however,  to  hold  that,  owln; 
to  the  relation  existing  betwe^  mortgagor 
and  mortgagee  In  Maryland,  the  former  can- 
not, before  an  actual  severance  of  a  grow- 
ing crop,  defeat,  by  the  execution  of  a 
of  sale,  the  right  of  the  mortgagee  of  the 
land  to  sell  the  crop  on  a  foreclosure,  or  of 
the  purchaser  at  such  a  sale  to  claim  the  cn^ 
There  is  no  hardship  In  this.  If  the  mort- 
gagor goes  on  and  makes  preparation  for  s 
crop,  he  does  It  with  a  full  knowledge  that 
the  land,  with  the  crop,  Is  subject  to  be  sold. 
If  the  sale  takes  place  before  he  severs  it. 
Nor  does  he  lose  anything  by  this,  for  the 
crop  on  the  land  enhances  the  price.  If  by 
this  Increase  the  debt  be  overpaid,  he  gets  the 
surplus.  If  not,  still  the  full  value  of  his 
labor  goes  (as  he  bad  agreed  It  should  go) 
to  the  payment  of  the  debt  secured  by  the 
mortgage.  Crews  v.  Pwdleton,  supra.  In  1 
Jones,  Mortg.  i  607,  It  is  said:  "But  grow- 
ing crops  are  personal  property,  when  sev- 
ered from  the  land,  and  a  sale  or  mortgage 
of  them  by  the  mortgagor  amounts  to  a  sever- 
ance." Several  New  York  cases  are  cited  to 
support  this  proposition,  and  amon^  them  la 
Sexton  V.  Breese,  185  N.  Y.  387,  32  N.  E.  133. 
The  case  not  only  does  no^  go  the  length  of 
the  text,  but  sustains  the  conclusion  we  have 
reached.  The  facta  were  these:  The  owner 
of  a  farm  upon  which  was  a  mortgage  sold 
to  a  third  party  a  crop  of  wheat  growing 
thereon,  the  bill  of  sale  giving  to  tbe  pur- 
chaser the  right  to  secure  and  harvest  tbe 
crop.  Subsequently  the  owner  of  tbe  farm 
(the  mortgagor)  executed  to  the  mortgagee 
a  written  instrument  authorizing  the  mort- 
gagee to  take  possession  of  the  farm,  rent 
the  same,  and  apply  the  proceeds  cm  the  mort- 
gage. The  person  who  purchased  from  the 
mortgagor,  under  the  bill  of  sale,  the  grow- 
ing wheat  crop,  wept  upon  the  fann  to  cat 
tbe  wheat,  but  was  prevented  from  doing  ao 
by  the  mortgagee,  who  harvested  it;  but  the 
purchaser  entered  and  carried  It  away.  In 
an  action  of  replevin  by  the  mortgagee  against 
the  purchaser  under  the  bill  of  sale;  it  was 
held  that  the  latter  was  entitled  to  the  cr<xp^ 
There  bad  been  no  sale  under  the  mortga^ 
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The  court,  in  the  coarse  of  Ita  Judgment, 
■alQ:  "Probably  the  right  of  a  third  penon 
to  the  growing  crops  of  grain,  tinder  a  con- 
tract of  purchase  with  the  owner,  wa^ald  be 
annulled  by  the  sale  upon  the  foreclosure  of 
a  mortgage  of  the  land,  according  to  the  de- 
dsions  In  Shepord  t.  PhUbrlck,  2  Denlo,  174, 
and  Lane  v.  King,  8  Wend.  G&i;  for  then  the 
transfer  of  the  title  to  the  mortgaged  prem- 
ises wonld  carry  wltii  It  to  the  purchaser  a 
paramount  title  to  the  growing  crop.  But 
In  the  present  case  that  pro[>oaitlon  Is  not 
before  us,  and  the  title  of  the  mortgagor  to 
the  mortgaged  land  was  not  derested  or 
transferred  to  the  mortgagee  with  the  posses- 
sion." 

Without  further  elaboration,  we  think  It 
perfectly  clear,  both  upon  reason  and  the 
weight  of  authority,  that  one  who  purchases, 
under  a  bill  oi  sale  or  otherwise,  a  growing 
crop  from  a  mortgagor,  tabes  the  risk  of  be- 
ing deprived  of  the  crop  if  the  mortgage 
should  be  foreclosed  and  the  land  should  be 
sold  under  the  mortgage  before  the  crop  has 
matured  and  been  actually  seTcred  from  the 
•oil.  The  crop  In  the  case  at  bar  being  nn- 
sereced  at  the  time  of  sale,  and  being  then 
actually  affixed  to  the  freehold,  the  purchaser 
of  the  land  became,  upon  the  ratification  of 
the  sale,  entitled  to  the  growing  crop.  This 
la  the  Tiew  which  the  circuit  court  took,  and 
Its  judgment  denying  to  the  appellant  the 
right  to  the  possession  of  the  wheat  and 
straw  under  his  bill  of  sale  must  be  affirmed. 
Judgment  affirmed,  wlfb  costs  above  and  be- 
low. 


00  Hd.  lU} 

OOtDHAN     BRINTON  at  aL 

DBOTEBS*  ft  HBCHANIOS'  NAT.  BANK  t. 
SAMB. 

<Conrt  of  Appeals  of  Maryland.    Dec  6,  1809.) 

BSTOPPBJL-EQUinr— STATUTH  OP  FRAUDS- 
MECHANICS'  LIBNS. 

1.  Where,  by  written  agreement  of  the  cred- 
itors, the  court  has  permitted  the  receiver  of  an 
inaolvent  tP  borrow  money  to  complete  certain 
houses  in  course  of  erection  by  Insolvent  (it  bnng 
agreed  that  the  money  borrowed  should  be  a  first 
lien  upon  the  proceeds  of  the  sale  of  the  proper- 
ty), a  Ifenbolder  who  was  present  and  took  part 
at  the  meetings  of  the  creditora,  and  who  prom- 
ised at  various  times  to  sign  the  agreement,  but 
never  did,  is  estopped  from  later  asserting  his 
lien  against  the  proceeds  of  the  sale  In  prefer- 
ence to  that  of  the  borrowed  money,  where  he 
had  fuU  knowledge  that  sncb  money  was  to  be 
paid  back  first  out  of  the  proceeds  of  the  sale, 
and  that  the  other  claims  were  to  be  postponed; 
it  being  ^own  that  be  gave  his  aid  to  toe  re- 
ceiver m  completing  the  ooildinga  under  the  ar- 
rangement, and  was  ,one  of  the  auditing  commit- 
tea  aothorizifig  the  expenditure  of  the  money. 

SL  a  court  of  equity  will  enforce  a  verbal  con- 
tract, notwithstanding  the  statute  of  frands, 
where  one  party  has,  with  knowledge  and  con- 
sent of  the  other,  made  partial  performance. 

8.  Xbe  assignee  of  a  mediaolc  a  lien  takes  It 
aabjtet  to  the  same  cqulttes  and  defenses  whkh 
exist  against  his  assignor. 

Appeals  from  circuit  conrt  ot  Baltlinan 
dty;  Henry  Stoc^rtdg^  Jodga. 


Actions  by  Milton  Ooldmaa  against  Daniel 
L.  Brlnton  and  Richard  B.  Tlppett,  receivers, 
and  others,  and  by  the  Drovers*  &  Mechanics' 
National  Bank  against  the  same  defendants. 
From  an  order  rati^ing  the  accounts  of  de- 
fendant receivers,  plalntlfTs  appeal  Affirm- 
ed. 

Argued  before  McSHBRBY.  0.  J.,  and 
PEARCE,  FOWLER,  BRISOOB,  and 
80HMUCKEB.  JJ. 

&  B.  Fteld.  for  appellanti.  Btchard  B.  Tlp- 
pett and  Daniel  U  BriDtcm.  for  mpeUees. 

FOWLER,  J.  The  questions  presented  by 
this  appeal  grow  out  of  exceptions  to  several 
auditors'  accoimts  which  were  ratified  by 
order  of  circuit  court  No.  2  of  Baltimore  city 
Id  the  case  of  Andrew  against  Shinnlck,  pend- 
ing In  that  court  A  bill  for  Injunction  and 
receiver  was  filed  In  the  case  Just  mentioned, 
alleging  that  William  F.  Shinnlck,  who  was 
building  a  number  of  houses  on  the  north 
Bide  of  North  avenue,  between  Pulaski  and 
Smallwood  streets,  in  the  city  of  Baltimore, 
was  insolvsit,  and  unable  to  complete  the 
parUy-finlshed  buildings,  and  that,  unless  the 
relief  asked  was  granted,  the  claims  of  the 
plaintiff  and  the  other  material  mea,  creditors 
of  the  defendant,  would  be  greatly  Imperiled. 
The  appellees.  Messrs.  Tl^wtt  and  Brinton, 
were  appointed  receivers,  with  power  to  take 
possession  of  and  comidete  the  houses.  They 
were  also  authorized  to  borrow  the  necessary 
money  for  that  purpose,  and,  to  enable  them 
so  to  do,  the  court,  on  their  petition,  ordered 
that  the  money  so  borrowed  should  be  a  first 
lien  on  the  proceeds  of  sale  of  the  property 
in  question.  This  order  was  passed  on  the 
ISth  of  August,  1896,  and  the  following  agree- 
ment was  filed  with  it:  **We,  the  undersign- 
ed, creditors  of  Wm.  F.  Shinnlck,  hereby 
consent  to  the  receivers  in  the  above  case 
borrowing  sufficient  money,  by  mortgage  or 
otherwise,  to  finish  the  building  and  con- 
struction ot  the  twenty-two  houses  mention- 
ed in  the  above  cause;  and  we  hereby  con- 
sent to  said  mortgages  or  borrowed  money  so 
raised  being  prior  liens  over  our  respective 
chaJma"  All  the  creditors,  with  the  excep- 
tion of  one,  signed  this  agreement,  or  agreed 
in  writing  to  be  bound  by  it  That  one  is 
the  appellailt  Milton  Goldman.  In  pursuance 
of  the  authority  given  them  by  the  order  of 
court  just  referred  to,  the  receivers  borrowed 
the  sum  of  115,000,  and  completed  and  sold 
the  housea  The  sales  have  been  duly  rati- 
fied, and  the  proceeds  are  In  court  for  dis- 
tribution. The  auditor's  report  and  accounts 
allowed  the  receivers  in  full  for  the  sum  ot 
$15,000  borrowed  money,  and  distributed  the 
balance  among  the  other  creditors.  From  the 
order  ratifying  the  account  making  this  al- 
lowance, and  thos  making  the  borrowed-mon- 
ey  claim  ot  $15,000  a  prior  lien,  the  appel- 
lants, Ooldman  and  the  Drovers*  ft  Median- 
ics*  Bank,  have  appealed;  the  Interest  ot  the 
latter  beUig  that  of  an  anlgnee  ot  the  me- 
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diuilt^  Hen  cln*m  of  the  former  against  Qie 
lioiueg,  which  were  finished  and  sold  by  the 
recelTera.  The  mechantc'g  lien  claim  of  Gold- 
thus  assigned  to  the  bank  was  duly  re- 
corded; and  unless  Goldpian  or  his  assignee 
has  waived  this  claim,  or  unless  be  Is,  In 
equity  snd  good  conscience,  estopped  now 
to  set  It  IV  agalnit  the  borrowed-money 
claim,  or  other  Uen  creditors,  it  must  be  paid 
In  fnll  at  tiielr  expense.  In  order  to  deter* 
mine  the  present  status  of  Goldman's  daim, 
now  In  the  hands  of  the  bank,  his  assignee^ 
It  win  be  necessary  to  coni^der  the  testimony 
opon  whldi  the  receivers  rely  to  sustain  th^ 
ccaitentlwi  that  to  allow  Goldman's  lien  the 
priority  claimed  for  It  wonld  rlolals^  not  only 
well-settled  principles  of  equity,  but  the  plain- 
est rules  of  commtm  honesty.  We  will,  there- 
fore, in  the  first  place,  examine  the  testimony: 
It  appears  that,  after  the  receivers  took  pos- 
session of  the  property  nnder  the  orders  ot 
court  above  referred  to,  a  meeting  of  credit- 
ors was  called,  to  determine  whether  the 
property  should  be  sold  In  its  unfinished  con- 
dition, and  It  was  determined  by  them  (Gold- 
man being  among  the  number)  that  the  re- 
ceivers should  get  authority  from  the  court 
to  borrow  money  to  finish  the  houses.  A 
tecond  meeting  of  creditor^  Includliw  Gold- 
man, was  held,  at  which  It  was  agreed  that 
the  receivers  should  go  ahead  and  complete 
the  bouses,  and  borrow  mcm^  for  that  pur- 
pose. It  was  tesUfied  that  Goldman  knew 
the  mon^  had  been  borrowed,  and  bad  to  be 
paid  back  out  of  the  proceeds  of  sale;  that  it 
was  well  understood  betwe«i  Goldman  and 
all  Ihe  other  lien  creditors  that  their  claims 
were  to  be  postponed;  and  that  Goldman  had 
unequivocally  agreed  to  sign  the  agreement 
whl(^  was  prepared  to  effectuate  this  plan, 
and  to  enable  the  recelvon  to  get  the  neces- 
sary order  passed  by  the  court  It  seems, 
however,  that,  although  Gcddman  had  prom- 
ised so  to  do,  he.  In  point  of  tact,  never  did 
sign  the  agreement  giving  this  claim  for  b«- 
rowed  money  priority  over  his  Hen,  although 
the  receivers  were  under  the  Impression  that 
he  had  In  this  respeot  con^Ued  with  his  vnbal 
agreement,  and  tbqr  so  alleged  In  their  petition 
on  which  the  order  was  passed  to  authorize 
them  to  borrow  the  money.  When  the  order, 
however,  was  presented  to  the  Judge  for  his 
signature,  it  was  discovered  that  Goldman  had 
not  signed  tbe  agreemoit;  but,  upon  the  as- 
surance that  Goldman  had  given  his  verbal 
assent,  the  order  was  signed.  Goldman  was 
Informed  of  the  passage  of  the  order,  and  he 
again  agreed  to  sign  the  agreement  as  filed 
In  court  He  made  frequent  promises  there- 
after to  the  same  effect,  but  he  perfwmed 
ntme  of  them.  The  witness  Friedel,  who  saw 
Goldman  more  frequently  than  anybody  else 
in  reference  to  this  matter,  says  that  be  never 
at  any  time  Indicated  that  the  agreement  was 
not  a  proper  paper  to  sign.  In  spite  of  all 
this,  and  in  tlie  face  of  the  undisputed  testi- 
mony t!hat  Goldman  acted  as  one  of  tlw  com- 
mittee of  creditors  to  aid  the  receivers  in  com- 


pleting the  bnlldlnga,  and  was  one  et  the  audit- 
ing committee  which  authorised  the  expmdl- 
tnre  of  this  very  money  wbltih  be  Is  now  daim* 
Ing  should  be  first  devoted  to  tbe  payment  of 
his  dalm.  It  la  gravdy  contended  tlhat  be  has 
done  noUiIng  which  will  estop  him.  "l^tiere 
Is  no  doubt"  said  Mr.  TIppett  one  of  tbe  ap- 
peUees,  in  bis  testimony,  "that  he  [Goldman] 
was  the  head  and  front  of  the  whole  scheme  to 
flnlA  op  this  prt^erty  by  the  receivers,  and 
assenting  to  the  receivers  to  borrow  the  mon- 
ey snd  make  It  a  first  claim  a^nst  the  pn^i- 
erty."  We  have  carefully  examined  the  tes- 
timony, and  think  it  fully  justifies  the  state- 
ment Just  quoted.  Under  these  drcumstanoes. 
It  Is  dear  that  the  contention  of  Gi^man  Is 
based  upon  a  palpable  fraud,  and  tbat  he  Is 
attonptlng  to  use  the  statute  to  effectuate  his 
purpose.  But  a  court  ot  equity  will  not  allow 
thIsL  '*It  Is  often  said  that  u  the  statute  It- 
self was  Intended  fOr  the  suppression  of 
fraud,  It  la  but  subserving  more  effectually 
the  ends  of  Its  enactment  for  courts  ot  equity 
to  intarpose,  and  prevent  it  being  made,  by  the 
liberty  it  afforded  a  party  of  protecting  him- 
self under  its  cover,  the  very  engine  and  In- 
strument of  fraud."  Browne,  St  S^auds,  t 
4S8.  But  In  a  subsequent  secUmi  the  learned 
author  whose  language  baa  Just  been  died 
states  this  proposition  In  a  much  stronger  and 
more  striking  manner:  correct  view 

appears  to  be  that  equity  wIU  at  an  times  lend 
Ite  aid  to  defeat  a  fraud,  notwithstanding  ihe 
statote  of  frauds."  Upon  this  simple  ground, 
he  says,  the  many  and  apparentty  conflicting 
decisions  opon  this  and  kindred  questiiHu  may 
be  reconciled.    Although  counsd  for  Rpgetl- 
lante  has  with  much  industry  made  a.  large 
collection  of  authorities  to  aostahi  tlw  por- 
tion be  has  assumed  bt  this  cas^  we  do  not 
think  It  necessary  to  comment  upon  them  in 
detail.   Most  of  them,  doubtless,  are  correct 
rulings  upon  the  facts  Invcdved,  but  they  have 
no  application  to  this  case.   There  can, 
course,  be  no  quesUon  tbat  courts  oC  law 
will  often  allow  the  statute  of  frauds  to  be 
used  as  a  shield,  and.  indeed,  sometlmea  aa  a 
sword,  when  equity  wonld  not  permit  such  a 
course,— especially  where,  as  in  this  case,  U 
we  have  drawn  correct  concloslons  from  the 
testimony,  the  appellees  and  the  creditors  they 
represent  relying  upon  Goldman's  verbal 
agreement,  lalthfuUy  executed  ttaelr  part  of 
the  agreement  by  borrowing  tbe  sum  of  ^15,- 
000  and  finishing  the  houses.  In  section  417, 
Browne,  St  Frauds,  It  Is  said,  "Tbe  next  class 
of  cases  In  which  equity  Intervenes  to  enforce 
verbal  contracts,  notwithstanding  Uie  statute 
of  frauds,  consisto  of  fbose  where  one  party 
has  done  certain  acte  In  part  execution  or  up- 
on the  faith  of  the  contract  with  tbe  knowl- 
edge and  consent  of  the  other."  The  appU- 
eatlon  of  this  weU-settted  rule  to  the  facte  of 
tills  case  la  so  obvious  that  AirtbK  comment 
Is  nnnecessary.    We  bava  tbiis  ffispoaed  iit 
tbe  cootroAllng  question  in  tbe  case  wtthout 
citing  or  commentbv  upon  the  numerous  de- 
cisions relied  upon  by  the  defeiidBnta,  be- 
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cause  we  think  the  general  and  well-settled, 
principles  wblcb  have  been  referred  to  are 
sufficient  for  the  present  purpose. 

Having  arrived  at  the  conclusion  that  Gold- 
man has  no  standing  In  a  court  of  equity  to 
enforce  bis  mechanic's  Hen  claim,  does  bis 
assignee  occupy  any  better  posltJon?  We 
think  the  answer  to  this  question  is  apparent 
The  assignee  of  a  mechanic's  lien  claim, 
which,  of  course,  is  not  a  negotiable  Instru 
ment,  occupies  the  same  position,  and  bas  the 
same  rights,  and  is  subject  to  the  same  equi- 
ties, Id  respect  to  the  original  parties,  as  the 
law  gives  to  the  assignee  of  a  Judgment  or 
any  nonnegotlate  chose  In  action.  These  are 
weJl  settled.  Thus,  In  cases  of  a  Judgment, 
the  assignee  takes  subject  to  all  equities  ex- 
isting between  the  parties  thereto;  and  It  is 
Immaterial  whether  be  had  notice  or  not.  He 
occupies  the  same  position  the  Judgment  cred- 
itor would  have  occupied  in  the  absence  of 
assignment  Black,  Judgm.  }  427.  Therefore 
the  Drovers*  &  Mechanics*  Bank,  though  it- 
self Innocent  of  any  fraud,  will  not  be  allow- 
ed to  escape  the  consequences  of  the  frand  of 
Its  assignor. 

What  we  bare  said  disposes  of  this  appeal, 
and  we  need,  therefore,  not  consider  the  ques- 
tion raised  and  discussed  as  to  the  constitu- 
tionality of  the  act  of  1898,  c.  502,  which  re- 
pealed and  re-enacted  the  mechanic*s  Hen  law,' 
so  far  as  It  applies  to  Baltlmoie  city.  Order 
affirmed,  and  cause  remanded. 


(90  Md.  7S) 

MORRISON  T.  SMITH. 

{Court  of  Appeals  of  Maryland.   Not.  24.  1S99.) 

LANDLORD  AND  TENANT— FORFEITURB- 
TAIVBR. 

1.  acc^tance  of  rent  after  a  breach  of 
covenant  fn  a  lease  does  not  coDStitDte  a  waiver 
of  the  forfeiture,  where  the  rent  accepted  accrued 
prior  to  the  time  of  the  forfeiture. 

2.  Evidence  that  the  lessor  had  never  exacted 
prompt  payment  of  rent,  and  permitted  the  lessee 
to  remain  for  five  months  after  failure  to  pay  an 
installmrat  under  the  terms  of  the  lease,  wluont 
intimation  that  he  Intended  to  enforce  the  forfei- 
ture, though  during  the  period  the  lessee  was  im- 

firoving  the  farm  under  the  stipulations  of  the 
ease,  is  admlsdble  to  show  waiver  of  the  for- 
feiture, the  rent  In  default  baviDg  been  paid  In 
the  interim. 

3.  Where  a  lease  of  a  farm  provides  that  In 
case  of  default  in  any  of  its  coveoantB,  it  shall 

.  be  null  and  vmd,  and  also  provides  that  in  case 
of  sale'  by  the  landlord  the  tenant  shnll  be  in- 
demnified for  Improvements  made,  and  that  at 
the  end  of  the  lease,  in  case  the  property  is  not 
sold,  the  lease  may  be  renewed,  the  kase  wae 
ToidaUe  only  upon  a  breach  of  covenant  by  the 
lessee  to  pay  rent  at  the  time  agreed,  at  the  Sec- 
tion ot  the  lessor,  and  not  abs(»ntdy  void. 

Appeal  from  circuit  court,  Allegany  conn^; 
David  W.  Sloan,  Judge. 

AcHot  by  J.  Hunter  Smith  against  Oarollae 
W.  Morrison.  Prom  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed. 

Argued  before  MctaUERRT,  0.  J.,  and 
PAGE.  PBAJRCEi,  BOYD,  BOND,  FOWLER, 
SGHMUCKEIR,  and  BRISCOE,  JJ. 


Wm.  HI  Walsh  and  Taylor  Morrison,  for  ap- 
penast  BeoJ.  A.  Richmond  and  Chas.  N. 
Filing  for  ajveUee. 

BOND,  J.  The  controversy  in  this  case  is 
between  the  parties  to  a  lease,  and  arises  over 
Its  construction,— especially  the  laat  clause. 
It  Is  as  follows:  "This  lease,  made  this  30th 
day  of  March,  1888,  by  and  between  Caroline 
Morrison,  of  Allegany  county,  state  of  Mary- 
land, party  of  the  first  part,  and  J.  Hunter 
Smith,  of  Mineral  county,  state  of  West  Vir- 
ginia, iwrty  of  the  second  part,  wltnesseth, 
that  for  and  In  consideration  of  the  covenants 
hereinafter  set  forth  the  said  party  of  the 
first  part  doth  lease  and  demise  unto  the  party 
of  the  second  part  all  that  farm  or  parcel  of 
land  known  as  the  'Ashby  Place,*  for  tbe 
term  of  seven  years,  beginning  oa  the  first  day 
of  October,  1887,  and  ending  on  the  first  day  of 
October,  1804.  And  the  party  ot  the  second 
part  doth  agree  and  bind  himself,  his  heirs  and 
representatives,  to  pay  or  cause  to  be  paid 
the  sum  of  one  hundred  and  fifty  dollars  for 
each  and  every  year  of  said  term,  to  be  paid 
half-yearly;  that  Is.  seventy-five  dollars  on 
the  first  day  of  April,  1888,  and  seventy-five 
dollars  on  the  first  day  of  October,  1888,  and 
BO  on  to  the  end  of  said  lease.  And  the  party 
of  the  second  part  doth  further  covenant  and 
agree  to  bring  under  proper  cultivation  and 
drainage,  and  fencing  up  with  rails  or  post 
and  board  fence,  all  the  bottom  land  belong- 
ing to  said  tract  lyJng  between  the  county 
road  and  the  Potomac  river;  also,  to  have  the 
privilege  to  clear  oat  and  fence  up  all  tlie 
land  lying  against  the  mountains  that  he 
would  deem  advantageous  to  both  parties; 
birt  he  la  in  no  case  to  allow  to  be  cut  any 
timber,  except  what  is  to  be  used  on  the 
premises,  without  the  consent  of  the  party  ot 
the  first  part  And  It  Is  further  agreed  that 
the  party  of  the  second  part  shall  not  and 
will  not  at  any  time  during  the  term  of  seven 
years  let  or  demise  or  In  any  manner  dispose 
of  the  hereby  demised  premises,  or  any  part 
thereof,  for  the  term  hereby  granted,  to  any 
person  or  persons,  nor  to  occupy  or  use  the 
same  In  any  other  manner  than  for  regular 
farming  or  gardening  purposes,  or  to  permit 
the  egress  and  ingress  of  any  person  or  per- 
sons to  said  land  without  first  obtaining  per- 
mission from  the  said  party  of  the  first  part 
And  the  party  of  the  second  part  binds  him- 
self to  erect  a  stable  and  other  buildings  at 
his  own  expense.  And  the  party  of  the  first 
part,  for  herself,  her  heirs  and  representatives, 
covenants  and  agrees  to  erect  a  good  and  sub- 
stantial farm  house  for  the  nse  of  the  party 
of  the  second  part.  And  it  Is  further  agreed 
by  the  parties  to  this  lease  that  In  case  the 
party  of  the  first  part  wishes  to  sell  said 
property  hereby  demised,  she  may  do  so,  by 
paying  to  the  party  of  the  second  part  a  fair 
valuation  for  all  improvements  be  may  make 
np  to  the  time  of  sale;  bat  ^  cue  no  sale 
is  made,  then  the  party  of  the  first  part  at  the 
expiration  of  this  lease  agrees  to  give  to  th» 
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party  of  the  tutxailL  patt  ttie  Tefaaal  ot  a  far- 
tber  flve-yean  lease  at  sncb  rait  as  any  good 
and  boDa  flde  pexson  will  i^ree  to  give.  And 
It  la  fnitber  covaumted  and  agreed  by  and 
between  the  putles  bereto  that,  In  case  de-- 
faolt  shall  be  mate  In  any  of  the  covenants 
of  this  lease,  then  It  ahall  be  null  and  y<AA. 
Qtrollne  W.  Morrlwn.  [Seal.]  J.  Hunter 
Smith.  ESeaL]"  It  wIU  be  perceived,  by  one 
of  Its  iwoTlslons,  that  the  term  of  seven  years 
was  liable  to  Interruption  and  termination  by 
a  sale  of  the  farm.  In  whlfdi  event  It  was  pro- 
vided that  the  tenant  (appellee)  Aould  be 
paid  "a  fair  valuation  for  all  Improvements" 
be  mlgbt  make  to  the  time  of  the  sale.  The 
appellee  entered  and  took  possession  <tf  the 
taxm  under  the  l»ae,  and  held  It  until  about 
the  1st  of  May.  1894.  About  the  1st  of  Mardi 
of  that  year  (1884),  he  received  a  written  no- 
tice frwn  a  Bfr.  I^ivts  to  the  effect  that  he 
had  become  the  purchaser  of  the  farm.  Upo^ 
receipt  of  such  notice  he  called  upon  the  ap- 
pellant, to  learn  whether  she  hod  In  fact  made 
a  sale,  and  was  told  that  she  had.  and  that 
tfie  had  sold  the  property  to  Mr.  Davis.  He 
thexeiqnn  removed  from  the  farm  about  the 
1st  of  May,  and  gave  poasenlon  up  to  Mr. 
Davl)^  In  accordance  with  the  terms  of  bis 
a^reonent,  before  the  ezpinitloD  of  the  fnll 
term  of  seven  years,  and  then  brought  this 
salt  for  tiie  Improvements  made  by  bim,  on 
the  covenant  to  r^ay  In  case  of  such  sale. 
Vbe  amount  claimed  tor  such  work  and  Im- 
provements, according  to  the  Ull  of  particu- 
lars accompanybig  the  narr.,  was  f1^197.48, 
and  the  snm  awarded  blm  by  the  jury  was 
$644.95. 

The  amtdlant,  as  defendant  below,  filed  two 
^eaa  to  the  declaration.  Only  with  the  first 
are  we  concerned.  By  her  first  she  claimed 
that  tiie  plaintiff  had  Incurred  a  forfeiture  of 
the  lease  by  reason  of  his  f^mre  to  pay  the 
Installment  of  rent  due  October'  U  1898,  on 
which  day  It  fell  dne  and  was  demanded.  A 
demurrer  was  filed  to  this  plea,  and  very 
properly  overruled,  as  we  think.  The  plain- 
tiff then  filed  his  replication,  alleging  that  be 
had  paid  the  rent  whldi  fell  dne  October  1. 
1803,  on  tiie  20th  day  of  January,  1894,  where- 
by the  defotdant  had  waived  the  forfeiture  Of 
tiie  lease  set  up  in  her  said  first  plea.  To  this 
replication  the  defendant  entered  a  demurrer, 
whldk  was  by  the  court  overruled,  and  Issue 
snbaequentiy  Joined  thereon.  The  first  ques- 
tion to  arise  on  this  record,  and  a  very  Im- 
portant one  to  the  caae,  is  as  to  the  sufactency 
at  this  replication,  and  Qie  correctness  as  to 
the  ruling  of  the  court  on  the  demurrer. 

On  the  authorities  dted,  and  others  examin- 
ed by  us,  we  are  constrained  to  differ  wltii 
the  learned  court  In  the  conduaion  reached 
by  it  on  this  demurrer,  and  must  hold  that 
the  repUcatlcm  was  wholly  bad  and  Insufll- 
clent,  and  that  the'  demurrer  ought  to  have 
been  sustained.  It,  in  terms,  conceded  a  for^ 
fettnre  had  been  Incurred  by  the  ptaintifl  In 
On  nonpaymmt  of  tiie  October  Installment  of 
rent,  hut  sought  to  obviate  such  effect,  and 


revive  the  leas^  oa  the  principle  of  waiver, 
alleging  the  bare  subsequent  payment  by 
him,  and  the  lecdlpt  ct  said  rent  by  the  lessor, 
tA  the  v«7  rent,  the  nonpayment  of  whidi 
had  occasioned  the  forfeiture.  "The  leo^jit 
of  rent  after  a  tsnach  of  covenant  does  not 
iterate  as  a  waiver,  unless  the  rent  received 
accrued  subsequently  to  the  act  whidi  works 
the  forfeiture."  Bleecker  v.  gmlth,  18  Woid. 
580;  Williams  v.  Tanderbllt  (HI.  Sup.)  34  N. 
S.  476,  21  li.  B.  A.  4^  12  Am.  &  Ei^  Ena 
Law  (1st  Ed.)  TSSk  note.  'The  ordlnaiy  waiv- 
er nt  forftiture  occurs  by  an  acceptance  oi 
rent  whldi  became  dne  after  a  breach  com- 
mitted t^r  tiie  tenant"  TayL.  LandL  ft  Ten. 
(Ttii  Ed.)  I  497.  Thla  seems  to  be  the  weO- 
recognised  rule  of  law  w  Qie  subject,  settled 
the  great  weight  of  authorities,  If  not  by 
aU.  We  entirely  agree  with  the  learned  coun- 
sel fbr  ^^teDee  In  the  assumptim  of  his  rq^ 
cation,  that  a  forfeiture  ot  the  lease  was  in- 
cnrred  tqr  the  nonpayment  of  the  October  Inr 
staUment  of  rent;  but  we  do  not  a^p^e  with 
blm  In  holding  that  the  bare  snbeequait  re- 
ceipt of  such  rent  by  the  lessor,  ss  therein  set 
iqt,  constitnted.  In  law,  a  waiver  of  the  for- 
feltore.  All  the  antiiorlties  agree  tiiat  a 
waiver  cannot  be  established  by  such  a  fact 
alone.  We  hold,  also,  that  up«i  a  proper  con- 
struction of  the  lease,  oonridering  all  Its  terms 
and  provisions,  \rith  the  view  of  arriving  at 
the  Intention  of  the  parties,  It  was  voidable 
only  upon  a  breach  ot  the  coven^t  by  the 
lessee^  at  the  decUon  of  the  lessw,  and  not 
absdntely  void,  as  contended  tor  the  ap- 
pelUnt;  and  we  fnrtiier  hold  that  audi  for- 
feiture could  be  shown  to  have  been  waived 
by  the  lessor  by  the  offer  of  suItaUe  evidence 
to  that  effete  before  the  trial  conrt  "la  my 
view  ot  cases  of  this  stnt,"  says  Lind  Tentov 
den  In  tiie  case  ot  Doe  v.  rasam,  1  Ifoody  & 
M.  ISOt  "the  provWtHis  ou^t  to  be  ctnutrned 
accordmg  to  taSr  and  obvious  eonstmctlDn, 
wlthoirt  favor  to  either  side^'  and  he  adds, 
also^  "as  other  cuitracts.**  See,  also,  Clark 
T.  Jones,  1  DeniOt  616,  SIS;  Dnppa  v.  Hayo^ 
1  Sannd.  287;  and  many  othos  could  be  dted. 

We  may  add.  In  conduslon.  that  there  a^- 
peats  from  the  ie««d  prefer  evidence  to  go 
to  the  Jury  tran  which  tbey  might  find  a 
waiver  of  the  forfeiture  by  the  appellanV— 
sndi,  tot  Instance,  as  that  the  lessw  had  newex 
before  exacted  the  prompt  payment  ot  rant, 
and  had  permitted  the  leasee  to  renudn  from 
October  Ist  to  March  Ist  following,— a  pedod 
of  five  months,— without  the  slightest  Intimn- 
tlon  that  the  lessw  intended  to  enforce  tiie 
forfeiture,  although  during  thla  period  the 
lessee  wss  oigaged  in  Improving  the  taxm  un- 
der the  atlpalaticms  of  the -lease,  and  engaged 
In  fanning  the  same,  together  wltii  the  eniTer- 
saUon  of 'the  appellee  with  the  ai^ellant 
when  he  went  to  see  her  after  he  had  reoelTBd 
the  notice  of  the  sale  from  Mr.  Davla,  Qie 
purchase.  These  and  other  like  facts  tend' 
Ing  to  show  walv^  btfng  In  pais,  comd  have 
been  offered  to  the  Jury  without  bdng  plead- 
ed, as  decided  In  the  case  of  Babylon  t.  DbI- 
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tera  (April  term.  1899.  of  this  coart)  48  AtL 

038. 

From  Trbat  we  have  said  on  the  demtirrer  to 
the  replication,  tt  follows  tliat  the  plaintlfTs 
prayer  was  defective,  in  learlng  to  the  jury 
to  find,  on  the  question  of  waiver,  simply  that 
plaintiff  "paid  defendant  the  rent  stipulated 
to  be  paid  ou  said  lease."  without  reference  to 
the  time  when  payable  under  the  lease,  or 
submitting  to  them  to  find  acts  and  declara- 
tknu  of  appellant  excusing  him  from  such 
nonpayment  of  rent  at  the  time  due  and  pay- 
able. We  have  said  oiongh  to  Indicate  our 
view  on  appellant's  first  prayer,  and  It  Is  un- 
necessary to  add  more.  Finding  error  In  the 
court's  ruling  on  the  demurrer  to  the  replica- 
tion, and  In  the  granting  of  plalntilTs  first 
prayer,  on  the  grounds  stated,  we  must  re- 
verse the  Judgment  and  award  a  new  trial 
Jndgment  rereried  and  new  trial  awarded, 
witbooata. 

(8»  Hd.  68») 

OHESAPEAKE  &.  P.  TEL.  CO.  et  al.  v.  MAY- 
OR, SrC.,  OF  CITY  OP  BAI/riMORB. 

(Obort  of  Appeals  of  Marrland.   July  1,  1809.) 

For  majority  opinion,  see  43  AtL  784. 

PBARCB,  J.  Having  stated,  in  the  forego- 
ing opinion,  my  Individual  view  that  manda- 
mus, and  not  injunction,  was  the  proper  rem- 
edy In  this  case,  this  memorandum  is  made 
for  the  purpose  of  expressing,  as  brlefiy  as  I 
can,  the  ground  of  that  view.  The  case  of 
Hooper  t.  Railway  Co.,  85  Md.  609,  37  Atl. 
8C0,  38  L.  R.  A  609,  sustained  the  Injunction 
there  granted  under  a  similar  state  of  facts 
and  law,  but  I  have  not  been  able  to  believe 
that  it  should  be  confirmed  and  followed, 
when  brought  before  us  for  the  first  time,  as 
a  controlling  authority  npon  that  point.  In 
reaching  this  conclusion  I  cannot  feel  that  I 
disregard  any  of  the  fundamental  principles 
which  underlie  the  ancient  and  salutary  rule 
of  stare  decisis.  Judge  Dner,  in  discussing 
this  question,  ih  Woolsey  v.  Judd,  4  Duer, 
889,  with  reference  to  a  decision  of  Chancellor 
Kent,  said:  "We  deny  that  a  recent  and  soli- 
tary decision  of  any  judge,  however  eminent, 
ought  to  be  regarded  by  us  as  conclosive  evi- 
dence of  existing  law.  *  *  *  It  Is  known  • 
to  m  all  that  the  cases  are  numerous  In  courts 
of  equity  aa  well  as  of  law  in  which  Jodgea 
have  felt  it  their  duty  to  reconsider  and  re- 
verse their  own  decisions  and  those  of  their 
predecessors;  and  deplorable,  Indeed,  would 
be  the  actual  state  of  the  law  (as  none  who 
has  examined  the  valuable  treatise  of  lilr. 
Oreenleaf  on  oremiled  cases  will  doubt)  had 
not  these  jwwers  of  rerlslou  and  correction 
been  frequently  and  firmly  exercised."  And 
in  Butler  t.  Van  Wyck,  1  HIU,  438,  Judge 
Bronson  said.  In  a  dissenting  opinion:  "It  is 
going  qolte  too  far  to  say  that  a  single  deci- 
sion ot  any  court  Is  absolutely  conclusive  as 
a  precedent  It  may  be  final  upon  the  parties 
th»  before  the  coivt,  but  it  does  not  conclude 


other  parties  having  rights  dependent  upon 
the  same  question."  These  observations  of 
distinguished  Judges  have  been  repeated  here 
to  show  that  I  am  not  disposed  to  detract 
from  the  reverence  with  which  this  rule  Is  re- 
garded by  the  most  eminent  lawyers  and 
judges,  and  that,  while  I  differ  reluctantly, 
and  with  true  diffidence,  from  my  associates 
upon  the  binding  force  of  the  dedslon  In  ques- 
tion, I  am  not  without  high  authority  in  the 
position  I  occupy.  Had  title  to  property,  real 
or  personal,  been  acquired  In  reliance  upon 
this  dedsion,  or  If  the  ultimate  right  of  any 
character  were  affected  thereby,  I  should  on: 
hesitatingly  apply  the  rule,  but,  as  the  ques- 
tion Is  one  of  procedure  only,  the  same  reason 
for  its  rigid  maintenance  does  not  exist.  In 
Hooper  v.  Railway  Co.  the  record  shows  that 
Mayor  Hooper,  In  his  answer,  contended  that 
the  refusal  to  issue  the  permit  there  applied 
for  could  only  be  reviewed  by  a  proceeding 
of  mandamus  In  a  law  court.  No  opinion  ac- 
companied Judge  Dennis*  decree  granting  the 
injunction.  In  the  brief  for  the  appellant  In 
the  case  it  was  contended  that  the  possession 
by  a  body  corporate  of  a  franchise  to  be  a 
street-railway  company  in  Baltimore  doM 
not,  in  itself,  entitle  It  to  the  use  of  the 
streets  without  the  assent  of  the  mayor  and 
dty  coundl,  expressed  in  the  usual  way;  and 
for  this  reliance  was  placed  upon  the  dedsion 
of  this  court  in  State  ex  rel.  Baltiikiore,  0.  ft 
Point  Breeze  By.  Co.  t.  Latrobe.  81  Md.  241, 
81  Aa  788.  In  the  brief  for  the  appeUee  It 
was  contended  (without  addudng  any  authori- 
ty or  argument)  that  the  remedy  by  manda- 
mus did  not  exclude  the  Jurisdiction  of  equity, 
and  that  the  permit  was  only  Important  aa 
evidence  to  the  police  of  the  dty  of  the  right 
of  the  company;  and  It  was  also  contended 
that  the  jurisdiction  already  taken  by  the 
court  of  equity  in  the  previous  decree  of  June^ 
1893,  determining  the  right  of  the  company  to 
use  the  trolley  system  on  any  street  in  the 
dty  on  which  It  had  Ito  tracks,  made  it  nec- 
essary to  resort  to  the  same  court  for  the  en- 
forcement of  that  decree.  In  the  opinion  de- 
livered In  that  case  there  Is  no  discussion  of 
nor  reference  to  the  remedy  by  mandamus, 
but  It  was  held  that,  If  It  were  conceded  that 
the  former  decree  had  no  force  or  effect  in 
that  case,  the  decree  appealed  from  was  fully 
warranted,  and  that,  the  legislature  Iiavlng 
granted  to  the  company  the  right  to  use  the 
trolley  system,  it  necessarily  followed  that 
the  mayor  and  city  coundl  could  not  qualliy 
nor  abridge  that  grant;  nor  could  tlie  mayor 
alone,  by  refusing  to  Issue  a  permit  to  place 
the  poles,  make  that  unlawful  which  the  legis- 
lature had  declared  to  be  lawful;  and  to  sus- 
tain this  statement  cited  the  language  of  this 
court  in  State  ex  ret  Baltimore,  C.  &  Point 
Breeze  By.  Co.  v.  Latrobe,  81  Md.  222,  31 
Atl.  788,  as  foUows:  "If  the  act  to  be  done 
be  a  lawful  one,  and  be  sancdoned  by  legis- 
lative enactment,  and  if  the  person  or  body 
corporate  propoidng  to  do  It  be  duly  empower^ 
ed  to  perform  It,  the  mayor  and  dty  commla- 


Digitized  by  Google 


1084 


44  AXLANTIO  mCPOBIEB. 


sloner  cannot,  nor  can  elthw  o£  them,  make 
the  act  Illegal,  or  prerent  Its  performance, 
by  refusing  to  Issue  a  permit"  In  examining 
the  cases  In  which  Injunctions  of  this  charac* 
tor  hare  been  sustained,  I  have  found  none, 
with  the  single  exception  <tl  Hooper  t.  Bail- 
way  Co.,  in  which  It  was  necessary  to  consid- 
er the  effect  of  an  ordinance  requiring  a  per> 
mit  before  commencing  the  work,  and  the 
failure  to  obtain  sudi  permit,  though  duly  de- 
manded. The  Firint  Breeze  Ry.  Owe  In  81 
Md.,  relied  on  In  85  Md.,  was  not  an  appllca^ 
tlon  for  an  Injunction  to  restrain  Interference, 
bnt  for  a  mandamus  to  cmnpel  the  Issuance 
of  a  permit,  wbldi  had  been  refused.  The 
language  of  the  court  should,  tberefme,  be  In- 
terpreted with  reference  to  the  chaxactex  of 
the  remedy  invoked,  and  the  relief  sought  by 
the  dlsUngulshed  counsel  who  initiated  that 
proceeding  and  argued  the  appeal  I  readily 
concede,  in  the  language  of  that  case,  that 
"the  mayor  haa  no  right,  1^  the  simple  refus- 
al of  a  permit,  to  defeat  the  doing  of  an  act 
authorized  to  be  done,  and  thus  practically 
to  abrogate  and  repeal  the  fwmal  permission 
to  do  It,"  as  would  be  the  result  If  the  Issu- 
ance of  the  permit  could  not  be  enforced  by 
mandamus;  bat  It  by  no  means  follows  that 
ttie  mayor  may  not  thus  delay  the  doing  of 
the  act,  nor  that  the  permit  can  be  dispensed 
with,  especially  since  In  closing  the  opinion 
In  SI  Md.  the  court  says:  "We  need  only  add 
the  franchise  can  only  be  exercised  In  such 
mode  as  the  city,  which  has  absolute  control 
over  Its  own  streets,  may,  reasonable  regu- 
lation, prescribe.*'  Moreover,  tbe  language 
quoted  In  86  Md.  from  81  Md.  was  nsed  In 
discussing  whetiier  the  mayor  had  a  discre- 
tion to  grant  or  refuse  the  permit,  because,  U 
tSiere  was  such  discretion,  the  mandsmus 
could  not  be  cwdered  at  all;  and  It  was  held 
In  reference  to  this  same  ordinance  that  there 
was  no  such  discretion.  I  regard  the  (urdl- 
nance  requiring  a  permit  as  preliminary  to 
any  dicing  up  of  the  streets  of  tbe  dty  as  a 
reasonable  and  most  salutary  regulation,  both 
to  guard  against  wholly  unauthorized  open- 
ing of  the  surface,  and  to  avoid  conflict  be- 
tween those  duly  authorized,  when  exhibiting 
such  permit,  and  the  police  force  of  tbe  city, 
who  are  charged  with  the  duty  of  arresting 
the  violators  of  all  ordinances.  The  two  con- 
ditions declared  by  the  court  la  81  Md.  to  be 
necessary  to  exist  to  entitle  an  applicant  to  a 
permit  under  Ordinance  No.  2  are  that  tbe 
act  to  be  done  be  sanctioned  by  legislative  en- 
actment, and  that  tbe  party  proposing  to  do 
It  be  one  duly  empowered  to  perform  it  In 
that  case  there  was  due  legislative  sanction 
for  the  act  to  be  done  within  a  certain  time 
limit  and,  this  having  expired,  the  right  was 
lost  Here,  also,  there  Is  due  legislative  sanc- 
tion for  the  act  and  no  time  limit  Is  pre- 
8crit)ed.  There,  as  here,  there  was  also  a  val- 
id ordinance  under  which  no  one,  without  a 
permit  to  dig  up  the  streets,  was  duly  author- 
ized to  perform  the  act  proposed.  Xf  not  so 
duly  empowered*  then  the  language  from  81 


Md.,  relied  on  In  85  Md.,  does  not  appear  to 
me  to  warrant  relief  by  Injunction,  tiiongb 
fully  applicable  in  a  proceedings  for  a  manda- 
mus, because  sudi  permit,  when  Issued  In 
compliance  with  tbe  ministerial  dnty  to  Issne 
it,  would  duly  einpower  the  recipient  to  per- 
f  bnn  the  act  and.  In  event  of  subsequent  In- 
terference by  any  of  tbe  dty  authorltlea,  the 
remedy  by  injunction  would  then  be  dear  and 
unquestioned.  In  Illuminating  Co.  t.  Hoopor, 
86  Md.  110.  36  Atl.  113.  It  was  held  that  the 
company  was  not  authorized  to  dig  up  the 
streets  of  the  dty  to  lay  ocmdnlte  tor  wires, 
without  an  ordinance  of  mayor  and  dty  eoun- 
dl  authorizing  the  same  to  be  done,  because 
of  the  power  of  tbe  mayor  and  dty  coundl  to 
regulate  the  use  of  tiie  streets.  Tbe  court 
properly  held  there  was  no  dn^  Imposed  on 
the  mayor  In  that  case  to  Issue  the  permit 
applied  for,  and  aier^(««'  tbe  mandamus 
could  not  be  allowed.  There  tbe  only  powa 
conferred  on  tbe  company  was  "the  franchise 
oi  bdng  an  electric  light  company  In  Balti- 
more dty.  No  right  or  prlTllege  to  nse  the 
streeto  of  the  dty  was  conferred."  But  boe 
the  right  or  privilege  to  use  the  streets,  onder 
the  supervision  of  the  dty  commlsrioner,  was 
conferred,  and  under  the  dedslon  in  81  Md. 
the  duty  of  Issuing  the  permit  was  Imposed, 
and  mandamus,  If  sought,  must  have  been 
granted,  and.  It  must  be  supposed,  would  have 
aflwded  ample  relief  to  the  appdlants.  The 
wrong  done  here  Is  the  refusal  to  grant  ttte 
permit  to  proceed  under  the  supervision  <tf 
the  city  commissioner.  The  consequence  of 
this  witmg.  it  Is  true,  is  to  delay  the  prosecu- 
tion of  the  company's  work  pending  the  appli- 
cation to  compel  the  granting  of  the  permit 
but  not  to  defeat  the  right;  and  tbe  appropri- 
ate legal  remedy  for  the  redress  of  the  wnmg 
thus  done  seems  to  me  to  be  by  mandamus. 
I  cannot  perceive  In  what  respect  this  remedy 
would  be  "less  con^lete,  less  practical,  and 
effldent  to  the  ends  of  Justkw  and  Its  prompt 
administration"  than  the  remedy  by  injunc* 
tlon,  and.  It  I  am  correct  In  tbls  view.  It 
should  follow  that  the  Injunction  sbonld  be 
dolled.  In  tbe  recent  case  of  State  ex  rd. 
National  Subway  Co.  v.  St  Louis  (Mol  Sup.) 
46  S.  W.  981.  42  Ii.  B.  A.  113.  the  nibwsy 
.company  ^plied  for  a  permit  whidi  was  re- 
fused, to  construct  service  and  supidy  pipes 
In  certain  streeto  In  St  Louis  under  an  ordi- 
nance for  that  purpose,  and  it  was  held  that 
where  one  possesses  a  dear  legal  right  to 
have  exercised  an  office,  t«  a  f ranchlsfr,  ot  to 
have  a  service  performed  by  the  party  to 
whom  be  seelLS  to  have  the  writ  directed,  and 
where  thore  Is  no  legal  spedflc  remedy  to 
which  he  can  resort  to  compel  the  perform- 
ance of  this  duty,  mandamus  Is  the  proper  le- 
gal remedy.  In  the  course  of  the  opinion 
Judge  Sherwood  Bald:  "In  tbe  lower  oonrto  I 
have  never  noticed  a  precedent  or  read  an  au- 
thority which  would  sanction  resort  lo  a  case 
of  this  kind,  to  a  bill  for  spodflc  perform- 
ance. Indeed,  it  bas  been  dedded  that  a  court 
of  equity  will  not  enforce  the  spedflc  per- 
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f  onnance  of  a  contract  to  build  a  railroad,  and 
by  parity  of  reasoning  It  wonld  seem  tiut;  It 
a  court  of  equity  would  deny  specific  perform- 
ance In  the  case  Instanced.  It  wonld  also  re- 
fuse tbe  relief  wbere  It  Is  sought  to  compel 
a  monldpall^.  or  a  public  officer  thereof,  to 
allow  a  railroad  or  other  similar  public  atmc- 
ture  contracted  for  to  be  built"  In  State  t. 
Flad,  23  Mo.  App.  IAS,  where  the  board  of 
public  works  refused  to  grant  a  permit  to 
plant  poles  because  the  tel^bcme  company 
declined  to  comply  with  conditions  other  than 
tbMe  prescribed  by  the  statute  and  ordinance 
under  whlcb  they  acted,  the  court,  through 
Judge  S^monr  D.  Thompson,  ordered  a  man- 
damus compelling  the  board  to  Issue  Uie  per- 
mit i4»pU^  for.  These  decisions  are  In  ac- 
cord with  leading  text  writers  (High,  Bxtr. 
Rem.  I  SZT.  and  1  Spea  Sztr.  Relief.  H  300. 
6M).  where  numdamus  Is  declared  to  be  tba 
proper  remedy  to  comptf  a  board  to  famish 
just  and  adequate  faculties  to  a  party.  The 
existence  of  a  full,  complete,  and  adequate 
ronedy  should  be  here,  as  in  other  cases, 
the  exclusion  of  recourse  to  equity. 

The  result  of  tiie  best  consideration  t  hare 
been  able  to  give  to  the  matter  Is  that  the 
plalntUTs  should  be  remitted  to  the  ronedy  by 
mandamus.  It  may  be  tiiat  this  waa  the 
ground  on  which  the  teamed  judge  of  the  clr- 
cnlt  court  based  bis  dedalon.  his  decree  not 
^sdoaing  the  ground  takm.  and.  U  this 
should  be  so,  I  shall  feel  confirmed  In  the  cor- 
rectness of  tbe  Tiew  I  have  here  expressed. 
Entertaining  tills  view,  I  think  the  decree  ol 
the  drcult  court  should  be  affirmed,  but  my 
associates  think  otherwise,  and  I  have  denn- 
ed It  proper  to  concur  in  the  opinion  remand- 
ing the  cause  for  further  proceedings,  as  we 
differ  only  as  to  the  method  of  procedure. 


(H  no.  40) 

OBSTBRLA  et  al.  t.  GAITHEB  et  al. 

(Court  of  Appeals  of  Maryland.  Not.  24,  1899.) 

WILU-Lim  TBHANTS— BEHAINDBR-UBN— IN- 
TD8TMENT  OF  FUND— DUTT  OF  EXBOUTOB. 

Where,  by  a  will,  certain  moneys  were  de- 
Tlied  for  life,  and  at  tbe  death  of  the  benefi- 
daries  to  thc4r  childreo.  aad  the  executor,  un- 
der an  order  of  the  orphans'  court,  InTests  aach 
fund,  aod  tarns  over  tne  securities  to  the  bene- 
ficiaries for  life,  and  the  will  impOBes  no  duty  on 
him  to  retain  the  fund,  or  pay  the  interest  to 
the  life  tenant,  he  Is  not  liable,  either  to  the  life 
tenant  or  the  beneficiaries,  thereafter,  on  d^^ 
dation  of  the  securities. 

  » 

Appeal  from  -circait  court  Howard  county* 
In  equity;  I.  Thomas  Jones,  Judge. 

Bin  by  Nannie  C.  Oesterla  and  others 
against  Samuel  Gaitber  and  others.  Prom  a 
decree  for  defendants;  plaintiffs  appeal  Af- 
firmed. 

Argued  before  McSHERRY,  C.  J.,  and 
FOWLBR,  PAGB.  PEARCB,  BOTB.  BOND. 
BBI8G0B,  and  SOHMUCKDR,  JJ. 

George  R.  Galther,  Jr..  and  Jones  ft  Ridge- 
ly.  for  appellants.  James  Mackubln.  for  ap- 
pelleea. 


FOWLEB,  J.  On  the  22d  April.  1874,  John 
Eugene  Buck  and  bis  wife,  Josephine  Buck, 
executed  a  mortg^  m  his  farm  In  Howard 
county  to  his  wife's  mother,  Sarah  Hood,  to 
secure  the  payment  of  a  promissory  noto  to 
ber  for  $2,792.03.  This  mortgage  waa  duly 
recorded.  Mrs.  Hood  died  In  1887,  leaving  die 
mortgage  note  and  mortgage  as  part  of  her 
estate.  As  such  her  executor,  Stephen  G. 
Hood,  became  possessed  of  them.  On  the  20th 
May,  1887,  the  mortgage  was  rdeased  by 
the  executor  by  i»der  of  ttie  on>ban^  court  of 
Howard  county  upon  ttie  petition  of  Buck  and 
wife.  Thla  petition  alleles  that  tbe  petition- 
ers bad  executed  the  mortgage  in  queatlon  for 
the  sum  therein  mentioned;  that  the  said 
mortgagor,  Sarah  Hood.  In  the  meantime  died, 
and  that  the  said  mortga^  note  had  remained 
unpaid;  that  by  her  last  will  and  testament 
the  petitioner.  Josephine  Buck,  a  daughter  of 
the  testatrix,  was  made  one  of  tbe  residuary 
legatees  and  devisees,  and  that  one-fifth  of  the 
resldtie  <rf  the  estate  was  by  said  will  given  to 
her  for  lUe,  and  at  her  death  to  her  children; 
that  the  testatrix's  estate  was  not  Indebted  to 
any  extent,  and  that  one-fifth  of  the  residue 
thereof  so  given  to  Josephine  for  life  win 
amount  to  the  sum  of  12,800;  Qiat  the  peti- 
tioners were  Indebted  to  said  estate  In  the 
further  snm  of  $700,  and  they  are  anxious  to 
pay  off  all  Hens  <hi  tbelr  property.  The  prayer 
of  the  petition  U  that  the  executor  be  author^ 
Ized  to  release  said  mortg^,  and  to  invest 
tbe  said  mortgage  debt  in  a  second  mortgage 
on  said  mortgaged  property,  subject  to  a  moft- 
gsge  for  93,000  to  Samuel  Galthw,  out  of 
which  last-named  sum  the  petitioners  were  to 
pay  the  amounts  due  by  fhem  to  said  estate 
over  and  above  said  first  mortgage  debt  of 
92,752.68,  which  said  second  mmrtgage  was  to 
be  held  as  security  for  said  sum,  according  to 
the  provisions  of  said  will,  as  a  portion  of  the 
residue  bequeathed  to  the  petitioner  Josephine 
Buck  for  life,  and  at  her  death  to  her  chil- 
dren. As  we  have  said,  the  orphana*  court  so 
ordered,  and  the  mortgage  to  Galther  for 
$3,000,  aa  weU  aa  that  for  92.762.68  to  the 
executor,  were  executed  and  recorded;  the 
former  having  priority  as  provided  by  the  or- 
der. On  the  l&th  April.  1880,  Galther  as- 
signed bis  mortgage  to  Georgia  A.  Talbott, 
who,  with  ber  husband,  astigned  ft  to  James 
McGubbln  for  collection.  It  was  not  antll  the 
OUi  August,  1897,  that  Mr.  McCubbhi  piv 
ceeded  to  sell  under  tbe  power  of  sale  contain- 
ed In  the  mortgage  to  Galther.  After  some 
delay,  caused  by  nceptiona  to  the  sale,  it  was 
finally  ratified;  the  mortgagee,  Galther,  being 
tbe  substituted  purchaser.  On  the  1st  Feb- 
ruary, 1886,  the  orphans*  court  ordered— all 
parties  assenting  by  their  attorneys— that  a 
previous  order  staying  proceedings  In  the 
mortgage  sale  be  rescinded;  that  all  e9ECep< 
tions  to  the  sale  reported  be  overruled,  no 
testimony  having  been  taken  to  sustain  them; 
and  that  the  sale  to  him  be  ratified.  It  was, 
however,  provided  by  this  order  that  nothing 
therein  should  impair  any  of  the  Intereste  of 
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ADj  of  the  parties  tmOer  the  mortga^  from 
Bnck  and  wife  to  Barali  Hood*  and  all  qoee- 
tlona  relating  thereto,  and  to  the  operation 
and  effect  of  the  release  of  said  mortgage  by 
her  executor,  and  of  said  mortgage  from  gald 
Buck  and  wife  to  Bald  Galther,  were  express* 
ly  reserved.  However,  before  the  passage  of 
this  order,  the  plaintiffs  had  filed  their  bill, 
and,  without  onduly  prolonging  this  opinion 
by  a  farther  recital  of  the  numerous  proceed- 
ings which  have  been  taken  In  connection  with 
these  mortgages,  It  Is  sufflclent  to  say  that  the 
Question,  and  the  only  question,  now  presented 
Is  the  one  reserved  by  the  learned  Judge  In  the 
latter  part  of  the  order  of  Ist  February,  1868, 
namely,  the  effect  of  the  release  of  the  mort' 
gage  made  to  Mrs.  Hood,  the  testatrix,  In  ner 
lifetime,  which  release,  It  will  be  remem- 
bered, was  executed  under  an  order  of  the 
orphans*  court  by  Stephen  G.  Hood,  as  execu- 
tor of  his  mother,  Sarah  Hood.  If  the  or- 
phans' court  had  Jurisdiction  to  pass  that  or- 
der, the  action  of  the  executor  In  pursuance 
of  It  la  valid,  and  binds  all  parties  la  Interest, 
and  the  bill,  which  asks  the  release  to  be  de- 
clared void,  and  the  mortgage  from  Bu(&  to 
Sarah  Hood  to  be  reinstated,  will  have  to  be 
dismissed. 

In  the  first  place,  It  seems  proper  to  remark 
that  Mr.  Buck  and  his  wife,  two  of  the  plain- 
tiffs who  are  now  attacking  the  validity  of 
the  action  of  the  orphans'  court,  are  the  same 
persons  in  whose  petition  its  Jurisdiction  was 
exercised.  Mrs.  Buck,  the  daughter  of  the 
testatrix,  Sarah  Hood.  Is  the  life  tenant  under 
the  will.  By  the  eighth  .paragraph  of  that 
Instrument  all  the  residue  of  her  estate  is  be- 
queathed and  devised  by  the  testatrix  as  fel- 
lows: One-flfth  thereof  to  each  of  her  chil- 
dren for  life,  and  at  tbeir  respective  deaths  to 
their  respective  descendants  per  stirpes. 
Therefore  It  would  seem  to  be  clear.  In  the 
first  place,  that  it  was  the  privilege,  as  well 
as  the  duty,  of  the  executor,  or  of  any  of  the 
parties  Interested,  to  apply  to  the  orphans' 
court  for  authority  to  Invest  the  fund,  and 
make  such  disposition  of  It  as  Is  required  by 
the  wUl.  Code,  art  S3,  S  237;  MlUer  v.  WU- 
llamson,  5  Md.  219;  Evans  v.  Iglehart,  6  Gill 
&  J.  171;  Dittman  v.  Robinson,  57  Md.  496; 
Slechrlst  v.  Boae,  87  Md.  295,  38  Atl.  746.  In 
the  case  last  cited,  where  the  fund  consisted 
of  money  which  was  bequeathed  to  one  for 
life,  and  them  to  her  children,  it  was  said  that; 
while  "the  fundamental  Idea  that  underlies 
the  rulings  of  the  court,  as  well  as  the  main 
design  of  the  statute,  is  the  preservation  of 
the  fund,  so  as  to  secure  It  to  those  who,  un- 
der the  wlU,  shall  be  thereafter  entitled  to  It," 
yet  that  where,  aa  here,  the  will  imposes  no 
necessity  upon  the  executor  to  retain  the  fund, 
or  to  secure  and  pay  the  Interest  to  the  life 
tenant,  the  only  duty  of  the  executor  Is  to 
Invest  the  fund.  If  not  already  Invested,  in 
accordance  with  the  will  or  the  order  of  the 
orphans'  court  The  order  which  directed  the 
mortgage  to  be  r^eased  and  the  mortgage 
debt  to  be  inveated  In  a  second  mortgage, 


also  distributed  tiie  fond  so  secured  to  Uis. 
Buck  aa  a  portion  of  the  residuary  estate 
given  to  her  for  life,  and  at  her  death  to  her 
chUdraL  Under  these  drcumstances,  hi  the 
absence  of  fraud,  Slechrlst  v.  Boae.  aupra.  Is, 
in  our  opinion,  conclusive  of  this  case.  In 
delivering  the  opinion  of  the  court  In  that 
case.  Page,  J.,  said:  "In  this  case  It  was 
the  duty  of  the  executors  to  Invest  the  fund  In 
accordance  with  the  directions  of  the  orphans' 
court  and.  when  so  Invested,  no  right  re> 
maloed  In  the  executors  to  retain  It  Hie  be- 
quest was  to  Mrs.  Slechrlst  for  life.  The  tes- 
tator Intended  It  should  be  her  property  for 
that  period.  She  therefore  was  oititled  to 
have  possession  of  It  for  that  period,  on  such 
terms  as  would  protect  the  mterests  of  those 
who  were  also  Interested  in  the  fund.  What 
she  did  with  It  after  she  received  it  was  a 
matter  that  could  not  concern  any  one  else 
than  those  who  were  to  take  the  fund  at  her 
death.  If  her  treatment  of  it  was  such  aa  to 
Jeopardize  Its  safety,  a  court  of  equity,  on 
proper  application,  has  full  power  to  require 
such  security  to  be  given  as  might  be  needed. 
The  executors  fully  discharged  their  duty  In 
making  the  Investment  according  to  the  re- 
quirement of  the  order  of  court  They  were 
acting.  In  so  doing,  under  the  authority  of  a 
court  of  competent  Jurisdiction,  and  are,  there- 
fore, now  fully  protected  by  Its  order.  When 
the  Investment  was  made,  and  the  allowance 
therefor  had  passed  the  court  the  estate,  so 
far  as  this  fund  was  concerned,  was  fully  ad- 
ministered, and  all  rights  of  the  executors 
over  It  terminated."  And  It  seems  to  us  that 
our  conclusion  In  this  case  must  be  that  when 
the  executCH:  under  the  will  of  Mrs.  Hood  had, 
under  the  order  of  the  court  invested  the 
mortgage  debt  as  thereby  directed,  and  after 
the  fund  so  Invested  had  by  the  same  order 
been  distributed  to  Mrs.  Buck  for  life  and 
then  to  her  children,  Mrs.  Hood^s  estate,  as  to 
this  fund,  was  fully  administered,  and  bei 
executor  had  no  further  duty  to  perform  In 
relation  to  it;  and  that  here,  as  In  Slechrlst 
V.  Bose.  the  duty  of  protecting  the  fund  was 
upon  the  life  tenant  and  not  upon  the  execu- 
tor. Inasmuch,  however,  as  the  fund  was  in- 
vested In  a  second  mortgage  on  the  farm  of 
the  husband  of  the  life  tenant  it  is  not  sur- 
prising that  she  did  not  Insist  upon  the  pay- 
ment by  the  executor  of  her  distributive  share 
of  her  mother's  estate,  or  that  she  Joined  her 
bjishand  in  asking  the  court  to  postpone  the 
mortgage  which  secured  her  dlstrtbutive  Aare 
In  favor  of  the  Galther  mortgage,  which  en- 
abled her  husband  to  borrow  the  sum  of  ¥3,000 
to  satisfy  Judgment  creditors.  She  was  thus 
enabled  to  preserve  a  home  for  her  husband, 
herself,  and  their  children.  It  is  f<ntnnate. 
however,  that  the  rules  of  law,  as  well  as  the 
ordinary  rules  of  fair  dealing  and  good  faith, 
will  not  allow  those  who  were  benefited  by 
the  money  advanced  to  them  under  the  Galth- 
er mortgage  now  to  repudiate  Its  binding 
force.  The  fact  therefore,  that  the  Inreat- 
meat,  which,  when  it  was  made,  li  shown  ts 
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aare  been  a  good  one,  erenttiaUy  proved  un- 
wise, the  property  baTlng  depreciated  to  sndi 
an  extent  as  to  sell  (or  less  than  tbe  flrvt 
mortgace  debt,  Interest,  and  costs,  wblle  a 
misfortune,  affords  no  valid  reason  for  Im- 
peaching the  order.  Decree  affirmed. 


<M  HO.  71) 

THOMPSON  et      T.  TOUNG  et  aL 

<Gonrt  of  Appeals  of  Maryland.  Kov.  28,  1890.) 

APPBAL— PRSSUUFTIONS-JVDOHBMT  HON 
PROS.— PARTIES— NOTSi-JOINT  UAKBRS. 

1.  Where  the  record  does  not  show  whether 
a  rule  was  laid  on  plaintiff  to  plead  further  when 
his  proposed  amended  declaration  was  disal- 
lowed, or  that  any  time  was  fixed  within  which 
be  was  to  file  a  new  pleading,  the  sfvellate  court 
will  assume  that  the  lower  court  acted  within 
its  rules  in  entering  a  judgment  of  non  pros. 

2.  Though  a  declaration  also  contains  a  money 
count,  where  the  bill  of  particulars  limited  the 
cause  of  action  to  a  note,  one  maker  of  whidi 
belonged  to  both  plaintiff  and  defendant  part- 
nerships, the  declaration  Is  demurrable,  aa  one 
firm  cannot  soe  at  law  another  hariug  a  common 
partner. 

8.  Where,  at  execution  of  a  note  by  a  partner- 
ship, the  partners  indorse  It  indiTiaaatly,  they 
become  jomt  makers. 

Anpeal  from  circuit  court,  Worceater  coun- 
ty; Henry  Page  and  Henry  lioyd,  Aaaiatant 
Jndgefl. 

Action  by  Lewli  Tbompaon  and  Isaac  B. 
,  HdlAin,  trading  aa  Lewis  Tlunnpson,  against 
Toimg,  Colbum  &  Co.  From  a  judgment  for 
^efendanta,  plalntlfh  appeal  Affirmed. 

Argued  before  McSHERRT,  C.  J.,  and  FOW- 
LBB,  FBABCB,  SCHUUOKBffi,  BBISOOB. 
BOTD,  and  PAOR  JJ. 

James  B.  Ellegood  and  A.  P.  Barnes,  for 
appellanta.  O.  J.  Pumell  and  C  O.  Uelvln. 
for  aKwUeea. 

SOHMUCKBR,  J.  On  December  U.  18M, 
Lewis  l^ompsoD  and  Isaac  McLaln,  co- 
partners trading  aa  Lewis  Thompson,  brought 
an  action  of  assumiult  by  titling  against 
James  T.  Young.  Charles  H.  Oolbum,  little- 
tOD  F.  Hall,  Charles  O.  Melrln,  Lewis  Thomp- 
son, who  was  also  one  of  the  plaintiffs,  and 
William  B.  AUwUie,  co-partners  trading  aa 
Toung,  Oolbum  &  Oo.  All  of  the  defendants 
were  summoned  except  Thcmipson,  who  was 
already  In  court  as  plaintiff,  and  AUwlne. 
On  February  11,  1896,  the  plaintiffs  filed  their 
declaration,  which  contained.  In  addition  to 
the  common  money  counts,  a  count  on  a 
promissory  note  of  Yonng,  C<dbam  &  Co. 
drawn  to  the  order  of  B.  F.  Sturterant  &  Co., 
which  the  dedaratlon  alleged  bad  been  dis- 
honored by  Its  makers,  and  thereafter  paid 
by  the  plaintiffs.  In  response  to  the  demand 
the  defendants,  the  plaintiffs  filed  a  bill 
of  particulars,  which  set  forth  the  prom- 
issory note  as  their  sole  cause  of  acdim.  Aft- 
er pleas  bad  been  filed  by  the  defendants  and 
IsstH  joined  thereon,  the  plaintiffs  obtained 
leave  of  court  to  amend  their  declaration,  and 
then  filed  a  new  one  by  way  of  amendment, 
whkdi  contained  the  commwi  money  counts 


and  three  counts  on  the  note  of  Yonng,  Ool- 
bum &  Co.  One  of  these  counts  simply  al- 
leged the  making  and  dishonor  of  the  note; 
another  contained  the  same  allegations,  and 
further  averred  that  the  note  had  been  In* 
dorsed  to  the  plaintiffs  before  Its  dishonor; 
and  the  third  count  contained  the  same  alle- 
gations as  tbe  second,  with  the  additional  one 
that  after  the  dishonor  of  the  note  the  plain* 
tiffs  bad  paid  It  This  amended  declaration 
was  demurred  to,  and  the  court  sustained  the 
demurrer,  but  gave  to  tbe  plalntlfb  leave  to 
again  amend  their  narr.,  and  also  the  titling 
and  writ  The  plalntifTs,  In  purstunce  of  the 
leave  so  obtained,  filed  a  second  amended  dec- 
laration, but,  upon  objection  on  the  part  of 
the  defendants,  the  court  disallowed  the 
amendment  as  made.  The  plaintiffs  then  de- 
clined to  plead  farther,  and  Judgment  of  non 
pros.,  with  costs,  was  entered  In  the  case,  and 
the  plaintiffs  appealed.  Before  appealing, 
they  made  a  motion  to  strike  out  the  judg- 
ment, and  the  court  overruled  the  motion,  but, 
as  that  actlcm  of  the  court  was  clearly  within 
Its  discretion,  It  does  not  come  up  for  review 
on  this  an>eal. 

The  record  does  not  show  whether  a  rale 
was  laid  on  the  plaintiffs  to  plead  further 
when  their  proposed  amendment  was  disal- 
lowed, or  that  any  time  was  fixed  within 
which  they  were  to  file  a  new  declaration,  but, 
in  the  absence  of  any  proof  to  the  contrary, 
this  court  will  assume  that  the  lower  court 
acted  In  accordance  with  Its  rules  In  entering 
the  judgment  of  non  pros.  Sntledge  v.  Mc- 
Afee. 72  Md.  32,  18  Atl.  1108.  Tbe  real  ques- 
tim,  therefore,  presented  by  this  appeal,  la 
whether  the  demurrer  to  the  first  amended 
declaration  was  pn^riy  sustained. 

We  think  there  was  no  error  In  snstalning 
the  demurrw.  Tbe  cause  of  action  set  forth 
In  the  declaxBtlon  demurred  to  was  the  prom*  - 
Issory  note  vt  the  firm  of  Young,  Colbora  & 
Co.,  In  wblch  Lewis  Thompson,  one  of  the 
plelntlfls,  was  a  partner.  It  la  trae  tbe  dec- 
laration contained  also  the  common  money 
counts,  but  the  bill  of  particulars,  wbleh  was 
not  withdrawn  or  amended,  limited  the  cause 
of  action  to  the  promissory  note.  Scott  v. 
Leary,  34  Md.  889.  It  has  l<wg  been  settled 
that  one  firm  cannot  sue  another  at  law  when 
the  two  firms  have  a  common  partner.  This 
proposlticm  follows  as  a  corollary  to  tbe  fun- 
damental one  that  no  man  can  sue  himself,  or 
be  both  plaintiff  and  defendant  In  the  same 
action.  Tbe  first  case  In  Maryland  In  which 
this  doctrine  was  aimounced  (Kennedy  v.  Mc- 
Fadon,  8  Har.  &  J.  194)  bears  a  strong  resem- 
blance to  the  one  at  bar.  In  that  case  Ken- 
nedy paid  an  obligation  of  a  firm  of  which 
he  waa  a  member,  and  then  bronght  an  action 
of  assumpsit  against  his  co-partners  for  money 
had  and  received,  but  It  was  held  that  the 
action  could  not  be  maintained  because  the 
plaintiff  and  defendants  were  partners.  In 
Hamilton  v.  Conine,  28  Md.  013,  the  case  of 
Kennedy  v.  McFadon  was  cited  and  relied  on. 
and  the  taig^a  and  develiq>meat  of  tbe  doc- 
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trine  that  ooe  partner  cannot  stw  the  other 
at  law  vai  levtowed  at  length  by  Jndge  MU- 
ler  tat  tlw  ooorf s  opinion,  and  was  not  onlj 
iMld  to  l>e  tin  law,  Init  was  dedaied  to  «m- 
bmce  also  the  case  of  joint  owners.  ThB 
same  pn^writion  of  law  has  In  numerons  cases 
been  apidted  to  two  flims  having  a  conunon 
paitnra,  and  it  Is  weU  settled  that  me  of  socti 
Anns  cannot  sue  the  other  In  an  action  at 
law.  Malnwartng  t.  Newman,  2  Boa.  ft  P. 
120;  Falton  t.  WlUIams,  11  Onsh.  110;  Ha- 
Ten  T.  Wakefield,  89  III  609;  Qreen  r.  C(bap- 
man,  27  Yt  296. 

There  are  exceptions  to  the  rule  that  one 
partnw  cannot  sue  another,  bat  they  arise  tn 
cas^  wh«e  the  cause  of  actlwi  Is  not  an  ob- 
Ugatlcm  ot  the  firm,  but  ccmalsts  of  some 
agreement  of  one  co-partner  with  the  other, 
snch  as  a  covenant  In  the  artides  of  oo-part- 
iwrshlp.  or  a  balance  shown  to  be  dne  from 
one  partner  to  the  other  vpoa  a  final  state- 
ment ot  accomtts  between  thenL  It  Is  dbvi- 
ons,  from  tbe  recwd,  that  the  jtresent  case 
does  not  fall  within  these  exceptions. 

At  the  time  the  promlsswy  note  In  qnestlra 
was  made  by  the  firm  of  Tonng,  Colbam  ft 
Oo.,  and  before  It  was  delivered  to  the  payee, 
the  appellant  and  three  of  the  other  partnm 
of  the  firm  placed  their  Inffivldiial  nunea  npon 
the  back  of  the  note,  but  that  does  not  alter 
their  relation  to  the  holder  of  the  paper;  for 
It  Is  well  settled  that  persons  Indorsing  a 
note  nnder  snch  drcnmstances  are  at  law 
treated  as  joint  makers.  Ires  v.  Bosley,  86 
Md.  282;  Schroeder  t.  Turner,  68  Md.  608,  13 
AtL  831.  Hie  dedaratlom  on  Its  fkoe  dladoeed 
the  fact  that  Th<»npB(Hi  was  a  partner  In  both 
the  plaintiff  and  defendant  flxmi.  and  It  was 
therefore  bad  npon  demurrer. 

The  Judgment  will  be  affirmed,  with  coots. 


BEBLBB  T.  GLARKB. 

(Coort  of  Appeals  of  Maryland.   Dec  6,  1889.) 

UHITATIONS-^ROHISS  TO  PAT. 

There  is  an  implied  admission  of  a  present 
ntbristing  debt  raising  an  implied  promise  to 
pay,  and  removing  the  bar  of  the  statute,  where 
the  maker  of  a  note,  which  he  admits  to  have 
written  and  signed,  haviag  the  same  presented 
to  him,  with  a  demand  for  prtyment,  saya,  "I 
cannot  pay  It  now,  aa  I  have  two  members  nft 
my  family  now  to  rapport." 

Appeal  from  superior  court  of  Baltlmoro 
city;  J.  Upshur  Denals,  Jndge. 

Action  by  Patrick  Clarke  against  Lonla  F. 
Heeler.  Judgment  for  plaintiff.  Defendant 
appeals.  Affirmed. 

Argued  before  McSHERRY,  O.  J.,  and 
FOWLER,  BRISCOB,  8CHMUCKBR.  and 
PEAROE,  JJ. 

W.  Irving  Cross,  for  ^^llant  Hldhael  A. 
Mnllln.  for  appellee. 

PEA  RGB,  J.  The  csose  of  action  tn  this 
«ase-ls  a  promissory  note  for  $300,  made  by 
the  appellant  to  the  appellee  April  26,  1B77, 
and  payable  60  days  after  date.  snH  having 


been  Instituted  September  8, 189&  Tin  pleas 
were  the  general  issue  and  the  statute  of  Um- 
Itatlona.  The  cMM  was  tried  before  the  court 
without  tiie  Intervention  of  a  jury,  and  Jodg^ 
mmt  was  rmdered  for  platfttiff  for  tlie  amount 
of  the  note,  with  tatterest  At  the  trial  the 
appellee  offered  the  note  In  evidence,  wUdi  be 
testlfled  was  in  the  handwriting  ckC  the  app^ 
lant,  and  was  given  to  secure  a  loan  ot  9800, 
then  mad^  no  part  of  which  had  ever  been 
paid,  though  he  had  demanded  payment  on 
three  different  occasions  at  times  and  places 
whldi  be  named,  the  last  time  being  the  day 
before  the  presidential  election  In  ISOO,  on 
pl«  9  of  the  Baltimore  ft  Ohio  Railroad  In 
Baltimore;  tiiat  on  the  first  two  oocaaioos  the 
appellant  simi^y  said  he  was  not  able  to  pay 
It;  that  on  the  last  occasion  the  appellee  drew 
out  the  note,  showed  It  to  the  atvellant,  and 
told  him  he  wanted  him  to  pay  the  face  value 
of  the  note,  and  that  appellant  r^ed,  **I 
cannot  do  that  now,  as  I  have  two  members 
of  my  family  now  to  support."  Daniel  Mey- 
ler  testlfled  that  he  was  present  on  the  last 
occasion  mentioned;  that  he  had  seen  tlist 
note  before  In  appellee's  possesslcm;  that  be 
saw  It  presented  at  that  occasion,  heard  ^ 
pellee  ask  appellant  to  pay  him  the  money  he 
owed  him.  and  that  he  replied  he  was  not  in  a 
position  to  pay  him  tb«i.  The  appellant  tes- 
tlfled that  he  had  no  recollection  of  giving  the 
note,  but  that  botti  the  body  and  signature  ap- 
peared to  be  In  his  handwriting;  that,  to  the 
best  of  his  knowledge,  he  never  bonowed  an; 
mcmey  from  the  appellee,  and  never  owed 
him  any.  and  that  he  had  never  seen  the  note 
until  it  was  presented  to  him  by  MulUn  as  at- 
torney for  the  appellee,  and  that  the  appellee 
never  made  any  demand  upon  him  for  mon^ 
due.  but  on  two  occasions,  about  four  and  two 
years  befon  that  time,  had  sated  him  ftu-  a 
loan  of  $300.  which  he  did  not  make.  He  was 
not  asked  whetiwr  he  said  he  could  not  psy 
the  note  tiien  because  he  had  two  membos 
of  his  family  to  support,  and  his  testimony 
embraced  no  denial  of  the  use  of  tbnt  lan- 
guage. Tb6  appeQee  denied  that  he  ever  ask- 
ed appelant  for  a  loan,  and  Heyler  testified 
that  no  loan  was  asked  for  on  the  occsnlon 
when  he  was  present  Upon  this  testimony 
the  appellee  offered  the  foUowlDg  prayer:  *^ 
from  the  evidence  in  the  cause,  the  court  finds 
that  the  defendant,  fw  valuable  consideration, 
executed  and  passed  to  the  plaintiff  the  prom- 
issory note  sued  on  in  this  cause,  and  has  aat 
paid  the  same,  and  although,  from  the  evi- 
dence, the  court  should  find  that  said  cause  of 
action  accrued  more  tiian  three  years  before 
the  bringing  of  this  suit,  yet  If,  from  fbe  evi- 
dence, the  court  further  find  that  within  three 
years  before  th^  suit  the  plaintiff  demanded 
of  the  defendant  payment  of  the  promissory 
note  sued  on,  and  e^iblted  at  the  same  time 
to  the  defendant  Qie  said  promUnoiy  note,  and 
the  defendant;  without  denying  «>  dlspntteg 
the  authenticity  of  said  note,  or  his  legal  ot»- 
ligation  to  pay  the  some,  said  only,  *I  cannot 
do  It  now;  I  have  two  monbm  of  my  family 
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to  mpport,*  then  tbere  Is  sufficient  evidence  In 
the  cause  Ito  relieve  tbe  said  cause  of  action 
from  the  bar  of  tiie  statnte  of  limitation  plead- 
ed by  the  defendant"  And  13ie  appellant  <tf- 
fered  two  prayers,  the  substance  of  the  first 
b^ng  that  there  was  no  evidence  legally  suffl- 
dent  to  show  an  acknowledgment  within  three 
years  b^ore  the  suit,  either  of  the  note  sued 
on,  or  <rf  any  existing  Indebtedness  wbateverr 
at  Hie  time  of  the  acknowledgment  claimed; 
and  tiie  second  that  there  vras  no  evidence  le- 
gally sufficient  to  remove  the  bar  of  the  sta^ 
nte  of  limitations.  The  court  granted  tin 
plaintiff^  prayer,  and  refused  the  two  prayers 
of  the  defendant,  to  which  ruling  the  defmd- 
ant  excepted,  and  has  brought  this  aK>eaI. 

Appellaut's  counsel  bas  addressed  to  the 
court  a  most  Ingenious  and  Interesting  argu- 
ment, one  which  might  have  much  weight  If 
we  had  to  determine  here  for  the  first  time 
what  Is  a  sufficient  acknowledgment  to  take 
a  case  out  of  the  act  of  limitations;  but,  as, 
was  said  by  Chief  Justice  Legrand  In  Quynn 
V.  Carroll's  Adm'rs.  10  Md,  208:  "The  statnte 
of  limitations  bas  ever  been  a  fruitful  source 
of  doubt  and  discussion,  and  the  decisions  In 
regard  to  It,  both  In  this  country  and  In  Eng- 
land, various  and  contradictory.  This  being 
so,  whenever  It  Is  found  that  the  question 
presented  In  the  particular  case,  for  the  time 
under  consideration,  has  been  settied  by  the 
adjudications  of  the  appellate  court  of  this 
state,  such  adjudications  ought  to  be  follow- 
ed,* whatever  may  have  been  the  decl^ons 
elsewhere.*'  And,  looking  to  the  decitlona  In 
this  state,  we  cannot  doubt  that  the  ruling  of 
the  learned  Judge  of  the  superior  court  In  this 
case  was  entirely  correct  It  may,  perhaps,  be 
conceded  that  the  principles  announced  In  the 
leading  case  of  OUyvt  t.  Gray,  1  Har.  ft  O. 
204,  are  more  liberal  to  Indulgent  creditors 
than  might  be  deemed  wise  at  this  day,  when 
parties  In  Interest  are  permitted  to  testify,  and 
those  principles  are  so  often  made  available  to 
defeat  the  salutary  policy  of  the  statnte  as  a 
statute  of  repose;  but  that  decision  bas  been 
too  trequentiy  and  too  emphatically  affirmed 
by  our  predecessors  and  by  ourselYes  to  per- 
mit us  now  to  depart  from  It  as  we  most  do, 
If  we  should  reverse  this  dedslon.  In  Shipley 
Shnilng.  66  Md.  063,  8  Ati.  8S6.  It  Is  said: 
"The  principle  Is  now  well  settled,  In  this 
state  at  least  that  where  a  d^t  la  admitted 
to  be  due,  the  law  raises  hy  Implication  a 
promise  to  pay  It;  and  it  la  therefore  imma- 
terial whether  the  ptondse  be  made  in  express 
terms,  or  be  deduced  fnnn  an  acknowledg- 
taeat  as  a  legal  Implication,  as  In  either  case 
the  ctffect  is  tlie  removal  of  the  bar  of  the 
statute,  and  the  restoration  of  the  remedy  on 
the  oilglnal  demand."  In  KepUnger  t.  Grlf- 
flOi,  2  QIU  &  J.  801,  It  -was  held  that  the  lan- 
guage used  by  tiie  di^ndant  **wa8  a  dearly 
implied  admission  that  the  debt  remained  due 
and  unpaid,  and  the  esumae  alleged  for  not 
paying  It  furnished  no  real  objection  to  ti» 
paym^t  of  It  If  true.**  It  la  tiierefore  dear 
In  tlilB  state  that  not  only  the  promise  to  pay. 


but  the  acknowledgment  of  a  present  snbsist- 
debt  may  be  Implied  from  the  language 
used.  Here  tbe  appellant  Is  confronted  with 
an  obligation  whldi  he  admits  not  (mly  to 
have  been  signed,  but  to  have  been  written  by 
himself,  and  when  the  obligation  Is  presented, 
accompanied  by  deoMind  for  payment  he  aaya, 
*•!  cannot  pay  it  now,  as  I  have  two  mem- 
bers of  my  family  now  to  support**  Upon  the 
authority  of  Kei^nger'a  Osse,  sui»a,  this  con^ 
stitntes  an  Implied  admission  of  a  present  sub- 
sisting debt  and,  bdng  unaccompanied  by 
any  qualification  wlilcfi,  if  true,  would  exempt 
him  from  any  moral  obligation  to  pay.  It  ralaea 
an  Implied  promise  to  pay,  and  removes  the 
bar  of  the  atatute.  This  cas^  however,  is 
stronger  than  Eepllnger's  Case,  because  tiie 
use  <rf  the  word  "now,"  twice  oecorrlng,  sug- 
gests the  purpose  of  future  payment  when 
the  disabilities  now  existing  may  be  removed. 
At  the  last  term  of  this  court.  In  the  imr&i 
ported  case  of  Babylon  v.  Duttera,  43  Atl. 
038,  we  applied  this  rule  wltbout  relaxatlrai, 
holding  that  a  declaration  ot  a  defendant 
that  if  he  had  known  certain  notes  would 
have  berat  asdgned.  he  would  have  paid  .them 
oif,  wss  sufficient  to  remove  the  bar  of  the 
statute.  Judgment  affirmed,  witli  costs  above 
and  below. 

(90  HO.  ni) 

IiANCAdTEB  V.  STATB. 

(Court  of  An«alB  ot  Maryland.   Dec.  6,  1890.) 

CBRTIORASI— CONSTITUTIONAI.  UW— RIOHT 
TO  JURY  TRIAl.. 

1.  Where  it  appears  from  the  record  that  the 
trial  court  had  jnriadiction  of  the  person  and 
■abject-matter,  and  acted  witiiin  the  limits  ot 
nich  jurisdiction,  a  wilt  of  ee«ti<»ari  should  be 
quashed. 

2.  Act  1804,  e.  281,  girlDg  th«  police  Justices 
of  Baltimore  city  JnriBdictlon  over  cases  of  ss- 
sault  and  battery  where  the  accused,  after  being 
Informed  of  his  right  to  a  trial  by  jary,  waives 
that  right  is  not  uncoostitutloQaX  as  violating 
the  right  to  trial  1^  jury. 

Appeal  from  Baltimore  lity  court;  Jobn  3. 
Dobler,  Judge. 

Patsle  Lancaster  was  convicted  of  assault 
and  battery,  and  appeals.  Affirmed. 

Argued  before  McSHBRRY,  <X  and 

page:,  peabce,  fowler,  botd,  bris- 

COE,  and  SCHMUCKEIR,  JJ. 

George  M.  Lsne  and  D.  D.  Dlcksoi,  for  m>- 
pellant  Atty.  Gen.  Galther  and  Henry  Dnl^, 
for  the  State. 

BRISCOE,  J.  It  appears*  from  the  leoord 
In  this  case  that  the  appellant  Patsle  Lan- 
caster, was  charged.  <m  the  (tSth  ct  April, 
1889,  before  Eugene  B.  Gcannan,  a  ptrilee  Jna- 
tic4  at  the  Central  police  station,  Baltimore, 
with  assaulting  and  striking  one  Rebecca 
Hooff  with  Intent  to  klU  On  the  lOtta  of  May, 
1800^  the  words  "with  Intent  to  klU"  were 
Btrlcken  by  the  Justice^  and  ttn  case  was 
beard  on  the  charge  of  assault  The  appd- 
lant  was  adjudged  gdlty,  and  amttenced  to 
aeevt  18  montha  In  Jail  and  to  pay  a  fine  <^ 
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|10  and  cost&  The  proceedlogB  were  bronght 
In  the  court  below  by  writ  of  certiorari,  and 
from  the  ruling  of  the  court  In  granting  a 
motion  to  quaah  the  writ  this  api>eal  has 
been  taken. 

By  the  amended  return  to  the  writ  the  tcA- 
lowing  proceedings  appear  to  hare  been  bad 
before  the  Justice:  "On  the  19th  day  of  May, 
1899,  the  appellant,  Patale  LancaBter,  was 
brought  before  a  Justice  of  the  peace  of  the 
state  of  Maryland  in  and  for  the  city  of  Bal- 
timore, and  duly  aaelgned  by  the  governor  of 
the  state  to  sit  at  the  Central  police  station  of 
the  said  city;  that  on  the  19tli  day  of  Maj 
the  charge  was  changed  from  assault  with  In- 
tent to  kill  to  simple  assault  on  the  said  Re- 
becca Hoolf;  that  Fatsle  Lancaster  was  In- 
formed by  me  of  her  right  to  a  trial  by  Jury, 
whereupon  she  expressed  her  desire  to  have 
the  case  tried  by  me.  The  case  was  then 
heard  by  me,  and  she  was  adjudged  guilty, 
and  sent^ced  to  serve  eighteen  montb^ 
in  Jail,  and  to  pay  a  fine  of  ten  dollars  and 
costs,  as  will  appear  by  reference  to  the  return 
filed  by  me  In  the  case,  and  of  which  this  re- 
turn Is  prayed  to  be  taken  as  a  part"  It  Is 
contended  upon  the  part  of  the  appellant: 
First,  that  the  proceedings  before  the  police 
Justice  were  defective  and  irregular,  and  there- 
fore the  Judgment  is  void;  second,  that  the 
act  of  1894  (chapter  281)  conferring  upon  the 
police  Justices  of  Baltimore  city  Jurisdiction 
to  hear  and  try  cases  of  assault  and  battery 
Is  unconstltutlonaL  Now,  It  clearly  appears 
from  the  record  of  proceedings  that  the  Jus- 
tice had  jurisdiction  of  the  person  and  the  sub- 
ject-matter, end,  having  acted  within  the  lim- 
its of  this  Jurisdiction,  the  court  below  com- 
mitted no  error  In  quashing  the  writ  of  cer- 
tiorari. In' Kane  v.  State,  70  Md.  552.  17  Atl. 
558,  it  la  said:  "If  it  appear  that  Jurisdiction 
was  obtained  both  of  the  person  and  subject- 
matter,  and  that  such  Jurisdiction  has  not 
been  exceeded,  the  validity  of  the  Jadgment 
rendered  will  not  be  affected  by  the  fact  that 
there  may  have  been  Irregularities  and  want 
of  form  \n  the  proceeding  upon  wMch  the 
Judgment  Is  founded.  •  •  •  Such  Irregu- 
larities or  want  of  form  in  the  proceedings 
can  only  be  corrected  on  appeal.  In  cases 
where,  that  mode  of  review  Is  allowed.  The 
writ  of  certiorari  la  issued  upon  the  allega- 
tion of  want  of  Jurisdiction  in  the  magistrate, 
or  that  he  has  transcended  his  powers  In  tak- 
ing the  proceedings  complained  of;  and  the 
court,  upon  the  return  of  the  writ,  does  not  in- 
vestigate the  merits  of  the  case,  but  only  de- 
termines whether  the  magistrate  has  acted 
within  the  limits  of  the  power  or  Jurisdiction 
conferred  upon  film."  Williamson  v.  Oarnan, 
1  Gill  &  J.  196;  Galther  v.  "Watklns,  66  Md. 
576,  8  AU.  464.  There  can  be  no  question 
since  tiie  decisions  of  this  court  In  the  cases 
of  State  V,  Glenn,  54  Md.  509,  and  Danner  v. 
State,  89  Md.  — ,  42  Atl.  965,  that  the  legisla- 
ture can,  under  the  provl^ons  of  the  constitn- 
Ucn  of  this  state,  confer  summary  Jurisdic- 
tion upon  Justices  of  the  i>eace  to  try  persons 


for  assaults  and  batteries.  In  the  recent 
case  of  Danner  v.  State.  89  Md.  — ,  42  Atl. 
966,  this  court  said,  in  passing  on  a  similar 
statute,  that  it  would  seem  to  be  dear  that  the 
general  scope  and  purpose  of  the  law  was  to 
confer  Jurisdiction  on  the  magistrate  to  hear 
and  finally  determine  only  in  eueh  minor  of- 
fenses as  were  punishable  by  Imprisonment  In 
the  Jail  or  house  of  correction  or  pecuniary 
fine.  Cases  of  assault  with  felonious  intent 
and  of  misdemeanors  punishable  by  confine- 
ment in  the  penitentiary,  are  excluded  In  ex- 
press terms,  auid  by  no  kind  of  construction 
of  its  provisions  can  it  be  held  to  Indude  of- 
fenses of  a  capital  or  infamous  character. 
And  In  State  ^.  Glenn,  supra,  it  Is  said: 
"Statutes  [conferring  similar  Jurisdiction] 
have  all  co-existed  with  the  several  constitu- 
tions of  the  state;  and  In  the  various  cases 
that  have  occurred,  involving  their  provisions, 
we  have  never  beard  It  contended  that  the 
proceedings  thereby  authorized  were  not  coa- 
sUtutlohal,  because  the  trial  by  Jury  was  not 
provided  for,  either  in  the  Orst  instance  or  by 
an  appeal.  The  framers  of  all  onr  constito- 
tions  were  well  acquainted  with  the  history  ^ 
legislation  in  regard  to  the  exercise  of  sum- 
mary  Jurisdiction,  both  In  England  and  In  this 
state,  and  of  the  needs  of  society  for  som- 
mary  protection  against  the  vicious,  idle,  va- 
grant and  disorderly  portion  of  its  members; 
and  it  Is  difficult  to  suppose  that  by  any  provi- 
sion Incorporated  In  those  Instruments  It  was 
Intended  to  nullify  previous  legislation,  alto- 
gether Interdict  the  use  of  a  long  and  well  es- 
tablished summary  Jurisdiction  for  the  pro- 
tection of  society,  and  thus  radically  change 
and  seriously  Impair  the  whole  police  system 
of  the  state."  Being,  then,  of  opinion,  that 
the  act  of  1894  (chapter  281)  was  a  valid  ex- 
ercise of  legislative  power,  and  that  the  po- 
lice Justices  of  Baltimore  have  JurlsdicUra  to 
hear,  try,  and  determine  cases  of  persons 
brought  before  them  charged  with  assault  or 
with  assault  and  battery,  as  provided  by  the 
act,  we  shall  affirm  tbe  rulings  of  the  conrt 
below.  Order  affirmed,  with  oosti. 


(M  Hd.  1) 

KINHABT,  Tax  Colleetor.  t.  HOWABD  st  nx. 
(Court  of  Appeals  of  Maiyland.  Nov.  2S,  1899.) 

TAXATION— PBRSONAI.  PROPBBTT— 
RBSIOBNCB. 

Bonds  located  in  W.,  cat  of  the  state,  aUnd- 
iog  in  the  name  of  R.,  a  resident  of  W.,  and 
guardian  of  A»  appointed  aa  such  gaardian  by 
the  court  of  W.  woere  A.  resided  at  the  death 
of  her  parents,  from  whom  the  property  was 
derived,  and  who  also  were  domiciled  there  wh«i 
they  died,  and  whose  estates  were  there  admin- 
istered, and  whidi  bonds  never  stood  in  tiie  name 
of  A.,  who  owned  no  property  except  what  she 
acquired  from  her  parents,  all  of  which  was  in 
W.,  are  taxable  in  W.,  and  not  to  A.,  in  the 
state,  under  AcU  1896,  c.  120,  S  2.  providing  that 
personal  pT<yperty,  In  whidi  a  resident  ctf  the 
state  has  an  eqnltable  interest,  with  tb*  iegal 
title  in  another,  a  nonresident,  shall  be  tmnd  to 
the  equitable  owner  In  the  ooontj  wtam  lie  re- 
sides. ^ 
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Appeal  trmii  circuit  court,  Arfwcd  coanty; 
James  D.  Wattera,  Jadf& 

Action  by  Andrew  Kbihart,  tax  collector, 
against  Beole  R.  Howard  and  wlfa  Judg- 
ment for  defendants.  Plaintiff  aj/j/etSM.  Af- 
firmed.   

Argned  before  McSHEBRY,  a  J.,  and 
PAGE,  PEAROE,  FOWLER,  BOTD.  BOND, 
BRISCOE,  and  SCHMUCEER,  JJ. 

William  H.  Harlan,  for  ^pellant  Tboa.  H. 
Bobbison  and  Gilbert  S.  Hawkins,  for  ^pel* 

BRISCOE.  7.  This  Is  a  siUt  broogtat  In  the 
elrcolt  court  for  Harford  county  by  the  appel- 
lant Andrew  Klnbart,  collector  of  state  and 
county  taxes  for  the  Fourtti  election  district 
of  Harford  county,  to  recover  certain  taxes 
levied  and  assessed  for  the  year  1897  upon 
the  property  of  the  a^IIee  Grace  Adams 
Howard.  The  case  was  submitted  to  the 
court  bdow  upon  an  agreed  statement  of 
facta,  and  from  a  judgment  In  favor  of  the 
defendants  thia  appeal  baa  been  taken. 

It  appears  from  the  agreed  statement  of 
fkcta  that  the  s^ellee  Grace  Howard  was  as- 
sessed by  the  assessors  of  Harford  county,  un- 
der the  assessment  law  of  1880,  as  the  owner 
of  stodu  and  bonds  to  tb»  amount  of  f82,- 
082;  that  these  stocks  and  bonds  were  lo- 
cated In  the  city  of  Washli^toD,  and  at  the 
time  of  the  assessment  the  property  stood  In 
ttie  name  ol  Frauds  A  Richardson,  of  Wash- 
ington City,  guardian  of  the  appellee;  that 
the  property  was  acquired  from  Qeotgi  W. 
and  Jane  L.  Adama,  father  and  mother  of  the 
appdlee,  who  were  realdenta  of  Uie  city  of 
Waahlngtwi,  and  where  their  estates  were  ad- 
ministered; that  the  aasessors  at  Harford 
county  went  to  Washington,  and  made  the  as- 
sessment of  this  pn^ierty  fzwn  an  inspectira 
of  tbe  records  In  the  office  ot  the  reglatw  of 
-wills  of  tiiat  dty,  and  that  no  part  of  Uie 
property  ever  stood  In  the  name  of  tbe  aj^ 
pellee;  that  this  property  was  taxed  In  Wash- 
ington City,  and  the  tax  paid  on  it  In  that 
city.  In  the  year  1897.  It  la  further  admitted 
that  the  appellee  was  bom  and  raised  In 
Washington  City,  and  always  resided  there, 
until  her  marriage,  some  time  prior  to  the 
year  1896.  After  her  marriage  she  and  her 
husband,  Beale  R.  Howard,  resided  three- 
fourths  of  each  year  In  Washington  City,  and 
the  residue  of  the  time  in  the  Fourth  election 
district  of  Harford  county;  that  the  appellee 
owned  no  property  except  what  she  had  ac- 
quired from  her  father  and  mother,  and  this 
was  located  In  the  city  of  Washington  at  the 
date  of  tbe  assessment  The  sole  question, 
then,  for  our  consideratjon,  is  whet&er  the 
property  which  is  assessed  in  the  name  of  the 
appellee  Is  liable  to  assessmoit  In  Harford 
county. 

It  Is  contended  upon  tbe  part  of  the  appe- 
lant that  this  property  ia  proi>erly  taxable  In 
Harford  county,  under  the  terms  and  provl- 
alons  of  section  2  of  chapter  120  of  tbe  Acts 
44  A— M 


of  1800;  whicb  provides  that  all  penonal  ^op- 
erty  In  wtUcb  aity  resident  of  this  state  has 
an  equltaUe  interest,  with  the  legal  title  to 
the  same  In  scmie  otha  person  or  corp(waUooi, 
wbo  la  a  nonresident,  shall  be  valued  and  as- 
sessed, for  the  purposes  of  stat^  county,  and 
municipal  taxation,  to  the  equitable  owner 
thereof.  In  the  county  oc  dty  in  which  he. 
she,  or  It  resides,  and  such  equitable  ownei 
or  owners  shall  pay  the  taxes  thereon.  Now. 
It  is  well  settied  "that  the  personal  property 
ot  realdenta  of  this  state  shall  be  subject  to 
taxation  in  the  county  or  city  where  the  real 
dent  bona  flde  resides  for'the  greater  part  ct 
the  year  for  which  the  tax  may  or  shall  be 
levied  and  not  elsewhere,  except  goods  and 
chattels  permanenUy  located,  which  shall  be 
taxed  In  the  city  or  county  where  they  are  so 
located."  Section  51,  art  8.  Const  In  Bona- 
pote  V.  State,  63  Md.  472,  this  court  said 
that  behig  a  resident  of  Baltimore  county, 
he  was  taxable  there,  and  nowhere  tise,  by 
reason  lof  the  legal  title  to  this  Intangible 
jftiyperty  being  in  him.  That  he  held  such 
legal  title  Is  true,  but  he  held  It  in  the  special 
diaxacter  of  an  officer  of  the  law,  for  tbe  spe- 
dflc  and  temporary  purpose  of  the  adminis- 
tration of  tiie  property,  under  the  snpovlslon 
and  direction  of  tbe  court  from  which  he  re- 
ceived letters  testamentary.  Tbe  domicile  of 
a  testator,  when  living,  determines  the  situs  of 
hlB  personal  property  of  an  intangible  nature, 
not  permanently  located  elsewhere,  for  the 
purposes  of  taxation,  and  his  place  at  domi- 
cile at  the  time  of  his  death  determines  tbe 
place  of  administering  his  estate.  The  situs 
of  tiie  personal  pxopwty,  gmenUy  speaking, 
and  the  residence  of  tiie  admlnlatrator  tm  the 
purpoaes  of  administration,  place  them,  in  le- 
gal contemplation,  in  the  city  or  county  ot  the 
court  exercising  Jurisdiction.  The  personal 
property,  therefore,  of  an  Intangible  nature, 
not  permanentty  elsewhere  such  as  bonds  and 
stocks,  must  be  deemed  to  remain  within  the 
Jurlsdlcti<m  ot  the  court  pending  the  settle- 
ment of  the  estate,  and  be  there  liable  to  tax- 
ation. And  in  the  recent  case  ot  Baldwin  v. 
Commissioners,  86  Md.  ISd,  86  AtL  701,  It  was 
held  that  the  situs  for  taxation  of  property  In 
the  hands  of  a  guardian  is  ^rtiere  he  was  ap- 
pointed,  and  not  where  he  resided,  and  that  the 
personal  estate  of  the  ward  Is  where  the  guard- 
ian Is  appointed,  and  not  where  the  guard- 
Ian  or  ward  may  be.  Waifhington  City  being 
the  domicile  of  George  W.  Adams  and  Jane  L. 
Adams,  the  father  and  mother  of  tbe  appellee, 
it  Is  quite  clear  that  the  orphans'  court  of  that 
city  had  Jurisdiction  to  grant  lettera  ot  ad- 
ministration on  their  estate;  and,  as  the 
pellee  Grace  Howard  was  a  resident  of  that 
city  at  the  tUne  of  their  death.  It  was  the 
only  court  that  could  have  appointed  a  guard- 
ian for  her.  The  guardian  In  this  case  being 
a  resident  of  Washington  (Mty,  and  the  pn^ 
erty  also  located  ther^  there  can  be  no  doubt 
that  the  situs  for  taxation  Is  that  dty.  Nor 
do  we  think,  under  the  facts  of  this  case,  that 
the  appellees,  Grace  Adama  Howard  and 
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Belle  R.  Howard,  were  residents  of  Harford 
county  at  the  time  of  the  assessment  of  the 
property  set  forth  In  the  statement  of  facts. 
They  both  resided  in  the  dty  of  Washington, 
where  It  Is  conceded  they  sprat  three-fourths 
of  each  year,  and  only  one-fourth  ot  the  year 
In  Kirford  county.  Thomas  t.  Wamw,  88 
Hd.  15,  34  Aa  SSO.  The  sole  fact  that  bis 
name  appeared  up<m  the  regtstration  books 
and  he  voted  in  Harford  county  at  tiie'No- 
rembw  electicn,  1887,.  does  no^  ot  itseU,  de- 
termine bis  residence.  Jones  t.  SIcinna,  87 
Md.  661,  40  AtL  881;  Lincoln  t.  Hapgood.  11 
Mass.  860.  The  facts  of  the  case  do  not  bring 
it  within  the  terms  of  chapter  120  of  the  A<M 
of  1886,  relied  upon  by  the  appelant  Tbe 
object  of  the  act  of  1888  was  to  tax  personal 
property  In  which  residents  of  the  state  had 
an  equitable  Interest,  with  the  legal  title  In 
some  other  person.  We  are  of  opinion,  then, 
that  the  property  of  the  appellees  in  this  case 
Is  not  liable  to  assessment,  and,  for  the  rea- 
Bfuis  we  have  given,  the  judgment  will  be  af- 
firmed. Judgment  affirmed,  with  costs. 


(M  Md.  M) 

LIVERS  T.  ARDINGER. 

(Ooort  of  Appeals  of  Bfaryland.  Not.  24,  1800.) 

BILL  OF  BXCBPnOMS— SUBMISSION  TO  OO0RT. 

PresentatioD  of  bills  of  exception  to  tiie 
court  after  the  general  bnsineaa  of  the  term  is 
over,  and  it  hae  ceased  to  hold  regnlar  Bessioiu, 
thoagb  it  is  still  holding  oocaaioDal  Bpecial  sea- 
aiona  for  special  buaineas,  does  not  comply  with 
a  mle  of  tbe  trial  coart  that  In  every  case,  nnlesa 
otherwise  expresalv  allowed  by  the  court,  tbe 
bill  of  exceptions  shall  be  prepared  and  sabmit- 
ted  to  tbe  court  "during  the  sittiDga  of  the  term" 
nt  which  such  exception  sbnil  be  taken. 

Appeal  from  circuit  court,  Washington  comi- 
ty; S.  Hunter  Boyd,  Edward  Stoke,  and  Dar 
Tid  W.  Sloan,  Assistant  Judges. 

Action  by  James  H.  Ardlnger,  next  Mead 
of  Otho  C.  Ardlnger,  against  John  A.  liv^s. 
Judgment  for  plaintiff,  and  defendant  14)- 
peals.  Dismissed. 

Argued  before  McSHERRT,  C.  J.,  and  FOW- 
LBB,  PAGE,  PBABOB,  and  SQHMUCKEB, 
JJ. 

Bmest  Hoffman  and  Wm.  H.  A.  Hamilton, 
for  appellant  L.  D.  Syester  and  M.  L.  Keedy, 
for  appellee. 

PAGE,  J.  In  this  case  the  motion  to  dis- 
miss the  appeal  must  prevail.  The  forty-first 
role  of  the  circuit  court  for  Washington  coun- 
ty provides  that  every  exception  must  be  not- 
ed at  the  time  of  the  ruling  made,  but  may 
be  reduced  to  writing,  and  submitted  to  the 
judge  or  judges,  for  his  or  their  signatare, 
within  a  reasonable  time  after  the  trial.  It 
further  provides  that  *1n  every  case,  unless 
otherwise  expressly  allowed  by  the  court,  the 
bill  ot  exceptions  shall  be  prepared  and  sub- 
mitted to  the  court  during  the  sittings  of  the 
term  at  which  such  exception  shall  be  tak- 
UL**  Ever  since  St  Westm.  II.,  the  principle 


that  *^  Un  ot  exceptions  is  valid  whldi  is 
not  for  matter  excepted  to  at  tiie  trial"  bas 
been  well  settled;  and  also  that  It  was  "sea- 
sonably taken"  must  appear  affirmatively 
therein  la  equally  well  settied.  Association 
V.  Grant  41  Md.  664;  U.  &  v.  Oar^.  UO  U. 
S.  61,  8  Sup.  Ot  421,  28  L.  Ed.  67.  The  re- 
ductlim  ot  the  exertion  to  proper  form  may, 
however,  be  deferred  to  some  mwe  conven- 
ient time  aftir  the  trial;  but  In  the  absence 
of  a  special  rul^  it  must  be  presented  for  fbe 
signature  of  the  court  within  and  during  tbe 
same  term  at  whldi  It  was  taken.  State  v. 
Oounty  Com'rs  of  Kent  Co..  83  Hd.  884,  &! 
Atl.  62,  88  L.  a  A.  291.  To  these  require- 
ments respecting  the  period  during  whldi  bills 
of  exc^tkm  may  be  presented  to  the  court 
tm  its  signature  the  role  of  the  Washington 
county  court  adds  another,  viz.  that  in  every 
case  the  bills  of  exertion  shall  be  submitted 
to  the  court  "during  the  sittings  of  the  term" 
at  which'  it  shall  be  noted.  In  the  case  of 
Scffaulze  V.  Fox,  68  Ibid.  40,  which  was  an 
peal  from  the  Baltimore  dty  court  where 
there  was  a  mle  of  court  requiring  bills  of 
exception  to  be  submitted  to  tbe  court  during 
the  sittings  of  the  court,  unless  otherwise  ex- 
pressly allowed,  the  case  was  tried  at  the 
January  term,  and  on  the  morning  of  Mon- 
day, the  12tii  of  May,  which  was  the  first  day 
of  tbe  following  term,  and  before  the  calling 
of  the  May  term,  the  court,  upcm  application, 
passed  an  order  extending  the  time  to  pre^ 
pare  and  file  the  exception.  Upon  tiiese  facts 
the  court  held  that  there  was  "nothing  to 
show  that  the  dttings  oC  the  January  term 
did  not  continue  during  tbe  whole  term;  and 
the  question  therefore  Is,  was  the  order  ex- 
tending the  time  passed  during  the  term?" 
In  the  case  at  bar  there  Is  no  order  of  tbe 
court  extending  the  time,  and  therefore  tbe 
only  question  is,  was  the  court  for  Washbag- 
ton  county  "sitting,"  within  tbe  meaning  of 
the  rule,  on  the  10th  day  of  April,  the  day  on 
which  the  bills  of  exception  were  presented  to 
the  judges  for  their  approval  and  signature? 
How,  then,  must  the  phrase,  "during  the  Blt< 
tings  of  the  term,"  as  employed  In  the  rule, 
be  onstrued? 

An  Inspection  of  the  record  will  show  that 
the  February  term  of 'the  Washlngtoa  county 
court  was  never  formally  adjourned  until  the 
May  term  actually  began.  After  tbe  continu- 
ous sittings  from  day  to  day  ceased,  after  the 
jury  wad  discharged  for  the  term,  and  pre- 
sumably after  the  general  buidness.  as  indi- 
cated by  the  calendar,  bad  been  disposed  of, 
th^  were  sittings  on  special  days,  during 
which  special  matters  wwe  attended  to;  as, 
for  Instance,  on  one  occasion  a  motion  to 
quash  was  heard,  on  another  several  partta 
were  sratenced  to  various  terms  of  Imprlstm- 
ment  on  another  jurors  for  the  ensuing  term 
were  drawn,  and  on  other  occasions  nothing 
at  all.  Can  these  spedal  sittings  be  parts  of 
the  "sittings  of  the  term,"  as  contemplated 
by  the  court  which  prepared  and  established 
the  rale?  SxkSl  a  construction  would  not  be 
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effectual  to  work  any  change  whatever  In  the 
role  theretofore  In  force,  by  which  a  party 
had  the  whole  term  during  which  to  nibmit 
his  bills  of  exertion.  We  are  of  opinion  that 
the  purpose  of  the  role  was  to  require  the 
presentation  of  bills  of  exception  to  be  made 
at  a  time  when  the  testimony  given  at  the 
trial  and  the  course  of  Its  events  were  still 
fresh  in  the  minds  of  court  and  counsel.  It 
was  therefore  ordered  that  the  attention  of 
the  court  should  be  called  to  the  exceptions 
during  the  period  when  ,the  general  business 
of  the  term  was  being  disposed  of,  and  be- 
fore the  minds  of  the  Judges  had  become  oc- 
cupied with  other  matters.  To  postpone  the 
submission  of  bills  of  exception  to  a  time 
more  remote  than  this  could  only  result  in 
uncertainties  as  to  what  bad  actually  occur- 
red at  the  trial,  and  by  reason  thereof  provoke 
controversies  between  counsel  which  would  be 
most  difficult  of  satl^actory  adjustment,  by 
reason  the  Impossibility  of  determining 
with  precision  what  had  actually  transpired. 
For  these  reasons,  It  seems  to  be  clear  that 
the  phrase,  "during  the  sittings  of  the  term," 
as  employed  in  the  rule,  must  be  taken  to 
mean  those  sittings  which  are  being  held  at 
the  time  of  the  trial.  According  to  the  prac- 
tice throughout  the  state,  the  circuit  courts 
meet  on  the  first  day  of  the  term,  and  con- 
tinue their  sessions,  from  day  to  day,  until 
they  have  disposed  of  all  the  cases  on  their 
several  dockets.  These  sittings  are  those  that 
are  referred  to  in  the  rule  by  the  use  of  the 
words,  **the  sittings  of  the  term,"  but  they 
do  not  include  special  tdttlngs,  held  after  the 
"sittings  of  the  term,"  for  the  purpose  of 
keeping  the  court  In  session  during  the  term 
for  the  transaction  of  such  business  as  may 
arise  from  time  to  time  after  the  regular  sit- 
ting has  ended. 

The  record  In  this  case  shows  that  the  court 
below  met  at  the  February  term  on  the  13th 
day  of  that  month.  By  reason  of  inclement 
weather,  and  the  consequent  absence  of  Ju- 
rors, It  adjourned  until  the  22d  of  the  month. 
The  regular  sitting  of  the  court  then  begun 
appears  to  have  continued  until  the  22d  of 
March,  at  which  time  the  petit  Jurors  were 
dlsdiai^ed  for  the  term.  The  general  busi- 
ness of  the  term  seems  to  have  been  conclud- 
ed by  the  26th  of  March,  for  thereafter  the 
court  failed  to  bold  regular  sessions,  and,  the 
record  shows,  transacted  special  business  only, 
and  at  the  sessions  of  April  3d  and  24th  and 
May  1st  nothing  whatever  was  done,  except 
to  draw  the  Jury  for  the  ensuing  term  and 
hear  protests  against  the  granting  of  liquor 
licenses.  It  Is  therefore  clear  that  the  '*slt- 
tlngs  of  the  term,"  within  the  meaning  of 
the  rule,  had  ended  before  the  10th  day  of 
April,  the  time  when  the  bills  of  exception 
were  submitted  to  the  court,  and  (there  being 
no  express  allowance  of  further  time  by  the 
court)  they  were  too  late,  under  the  rule,  and 
cannot  now  be  considered  by  this  coxurt.  The 
appeal  must  therefore  be  dismissed.  Appeal 
dismissed,  with  costs  to  the  appellee. 


(W  ICd.  185) 

BTATB  T.  KIBFEB. 
(Court  of  Appeals  of  Maryland.   De&  6^  1800.) 

CRIMINAL  UAW— PRBSENTIiaNT— PROfiHOU- 

TION— LIUITATION— COUMBNOBHBNT. 

1.  Hie  charge  of  "violation  of  the  liquor  law" 
In  a  presentment  Is  not  sulBdeotly  definite  to  In- 
form the  accused  of  the  durge  preferred  against 
him,  nor  to  enable  the  state's  attorney  to  pre- 
pare an  Indictment,  and  hence  is  not  vaJid. 

2.  Undn  Code,  art.  67,  1 10,  providing  that  no 
proaecotion  shall  be  commenced  for  any  fine, 
penalty,  or  forfeiture,  or  any  misdemeanor  ex- 
cept those  ponUhed  \sy  confinement  in  the  peni- 
tentiary, unless  begUD  within  one  year  from  the 
time  of  the  commisaion  of  the  offense,  the  filing 
of  a  valid  presentment  within  iwdi  time  Is  a 
commencannit  of  the  prowcati«i,  and  tttag*  the 
running  of  the  statute. 

Appeal  from  criminal  court  of  Baltimore 
dty;  Daniel  Glrard  Wrigtrt,  Judge. 

X^nla  Kiefer  was  Indloted  tot  vltdatloh  of 
the  Uqoor  law.  Ftmu  a  Judgment  sustaining 
a  danorrer  to  the  Indictment  the  state  iu>- 
peals.  Affirmed. 

Argued  befon  McSHBRRT,  0.  and 
FOWLER,  PAOB,  PBARGB,  BOYD,  AND 
SCBUUCKDR,  JJ. 

Atty.  Qen.  Galther,  Wm.  O.  Smith,  and 
Henry  Duffy,  for  the  State.  Isaac  Lobe  Straus 
and  Wm.  B,  Bayner,  for  appellee. 

FOWLBR.  J.  The  defendant  was  Indicted 
In  the  criminal  court  of  Baltimore  for  a  viola- 
tion of  the  liquor  law.  Tlie  indictment 
charges  that  the  act  alleged  to  have  constitut- 
ed the  violation  of  the  law  was  committed  on 
the  SOth  May,  1897.  and  the  record  shows  that 
the  indictment  was  not  ffied  until  the  11th 
June,  1888;  that  is  to  say,  it  was  filed  a  few 
days  after  the  expiration  of  one  year  from 
the  commission  of  the  alleged  misdemeanor. 
It  Is  conceded,  however,  that  the  presentment. 
If  it  be  a  valid  presentment,  was  filed  before 
the  expiration  of  the  period  of  limitation. 
The  defendant  demurred  on  the  ground  that 
the  Indictment  shows  on  its  face  that  the 
prosecution  is  barred  by  section  10,  art  57, 
of  the  Code,  which  provides  that  "no  prosecu- 
tion •  •  •  shall  be  commenced,  for  any 
*  *  *  misdemeanor,  except  those  punished 
by  confinement  In  the  penitentiary,  unless 
within  one  year  from  the  time  of  the  offense 
committed."  The  court  below  sustained  this 
demurrer,  and  the  state  has  appealed.  It  does 
not  appear,  however,  that  a  final  Judgment 
was  entered  by  the  court  below  on  the  de- 
murrer. But,  waiving  this  dllSculty,  we  will 
proceed  to  consider  the  question  presented. 
The  contention  of  the  defendant  Is  that  the 
filing  of  the  Indictment  is  the  commencement 
of  the  prosecution,  and  that,  even  if  the  filing 
of  a  formal  presentment  can  be  held  to  have 
that  effect,  no  such  presentment  was  filed  in 
this  case.  The  state,  on  the  other  band,  con- 
tends that  the  presentment  Is  the  beginning 
of  the  prosecution,  and  that  the  presentment 
as  set  forth  in  the  record  Is  sufficient.  In  the 
first  place,  it  seems  very  clear  to  us  that  the 
presentment— or  what  is  called  the  present 
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juent— In  thia  caae  falls  far  sboct  of  what  It 

required  by  the  effUbliBhed  practice.  It  Is  as 
follows:  "Special.  State's  Attorney's  Office. 
Baltimore,  May  26,  18&8.  State  of  Maryland 
Ts.  Louis  Klefer.  Charge:  Violation  of  Liq- 
uor Law.  Hiram  O.  Dudley,  Esq.,  Clerk  of 
•the  Criminal  Court  of  Baltimore:  Please  sum- 
jQOD  the  witnesses  hereinafter  named  to  testi- 
fy for  the  state  before  the  grand  Jury.  Hen- 
ry Duffy,  the  State's  Attorney,"  etc.  Then 
follows  a  Uat  of  witnesses  for  the  state.  Up- 
on this  order  to  the  clerk— or  It  is  called  "Spe- 
oial  Case'—ls  Indorsed  the  following:  "Pre- 
sented May  27th,  189S.  Waldo  Newcomer, 
Foreman."  It  Is  sufficient  to  say  that  every 
presentment  should  clearly  Inform  the  accused 
of  the  charge  preferred  against  him,  and 
that  It  should  be  sufficiently  explicit  and  defl- 
oiite  to  enable  the  state's  officer  to  prepare  the 
Indictment.  But  the  presentment  In  this  case 
■does  neither.  The  only  diarge  set  forth  Is 
"violatlwi  of  the  liquor  law,"— whether  by  a 
-sale  on  Sunday  In  any  of  the  various  ways 
that  the  Sunday  liquor  law  may  be  violated, 
or  by  a  sale  to  a  minor  on  any  day,  does  not 
appear.  It  Is  clear  that  the  Indictment  on 
which  the  defendant  was  tried  could  not  have 
been  prepared  from  the  Information  afforded 
by  the  presentment.  By  the  indictment  he  is 
charged  with  having  unlawfully  sold  intoxl- 
-catlng  liquors  to  certain  persons  who  were 
not  his  bona  fide  gueats,  such  liquors  to  be 
•drunk  In  the  room,  or  with  the  meal,  etc.,  he 
beln£  a  hotel  keeper,  etc.  But  be  might,  with 
the  same  propriety,  have  boen  Indicted  for  a 
-sate  to  a  minor.  Under  those  circumstances 
this  Indictment  cannot  be  said  to  be  the 
formal  and  technical  statement  of  the  charge 
contained  in  the  presentment  for,  as  we  have 
-said,  the  presentment  Is  in  such  general  terms 
that  It  is  Impossible  to  determine  from  It 
what  the  accusation  Is.  It  would  neceesarlly 
follow,  therefore,  If  the  presentment  is  not 
sufficient,  that  the  prosecution  must  fall,  for 
it  Is  conceded  that  tbe  Indictment  was  not 
-filed  until  after  the  time  limited  by  section  10, 
art  67.  But  hiasmuch  as  the  main  question 
In  the  case  (Indeed,  the  (miy  one  that  was  ar- 
gued) Is  whether  the  presentment  assuming 
It  to  be  a  valid  presentment  or  the  indict- 
ment  ts  tbe  commencement  of  the  prosecu- 
tion, within  the  meaning  of  our  statute  at 
limitations  applicable  to  prosecutions  for  mis- 
demeanors (article  57,  i  10),  we  will  consider 
it  briefly.  It  may  be  remarked  that  It  Is  not 
unusual  in  this  state  to  try  the  accused  on  a 
■presentmeot,  without  proceeding  to  indict- 
ment, especially  In  misdemeanors  of  the  same 
class  as  that  with  which  the  defendant  Is  here 
-charged.  If  such  a  course  has  not  been  usual- 
ly conceded  to  be  the  right  of  the  accused, 
it  Is  at  least  uniformly  In  the  circuits  granted 
^s  a  favor,  and  accorded  to  him  as  a  con- 
venience, and  adopted  as  a  means  of  expedit- 
ing business.  It  pay  also  be  observed  that 
both  the  constitution  of  the  United  States  and 
.of  our  own  state  use  the  terms  "indictment," 
"presentment"  and  "charge"  interchangeably. 


Thus  tbe  accused  "iball  have  tbe  rl^t  to  be 
Informed  of  the  accusatioa  against  blm,  and 
to  have  a  c<^y  of  the  Indlctm^t  or  charge  in 
due  time  to  prepare  his  defence."  BUI  of 
Bights,  art  21.  "Ho  jf&wa  shall  be  held  to 
answer  tot  a  capital  or  otherwise  InAimous 
crime,  unless  on  presentment  or  Indictment  of 
a  grand  Jm^."  Const  U.  S.  Amend,  art  5. 
It  Is  all  the  more  necessary,  therefor^  that 
the  presentment  w  diarge  should  be  full  and 
definite,  so  that  if  the  accused  should  wish  to 
avail  himself  of  a  st»eedy  trial  wMhont  wait- 
ing for  the  preparation  and  filing  of  a  formal 
Indictment  he  may  safely  do  so.  In  addition 
to  these  Illustrations,  whi<A  tend  to  show 
that  the  presentment  has  been  considered  aa 
at  least  the  first  step  In  the  [>ro3eci>tl(m,  we 
may  refer  to  section  8  of  article  4  of  our  con- 
stitution.  providing  that  In  all  cases  of  pre- 
sentments or  Indictments  the  court  ediall  In 
capital  cases,  when  the  required  affidavit  has 
been  made,  order  the  record  In  such  present- 
ment or  Indictment  to  te.  transmitted  to  some 
other  court  having  jurisdiction  in  such  caae 
for  trial.  Of  course,  this  means,  and  must 
mean,  that  when  the  case  is  to  be  tried,  aa 
we  have  said  It  often  is  tried,  on  the  presrat- 
ment  and  there  is  a  suggestion  for  removal, 
the  record  of  proceedings  In  soch  presentment 
Is  transmitted  for  trial  In  some  other  court; 
and  when  the  caae  Is  to  be  tried  on  an  Indict- 
ment and  there  is  a  suggestion  tot  removal 
then  the  record  In  such  Indictment  Is  to  be 
transmitted.  But  Independent  of  these  geo- 
eral  considerations,  we  think,  upcm  a  proper 
construction  of  our  statute,  that  tjhe  filing  of 
the  presentment  should  be  considered  tbe 
commencement  of  the  prosecution.  We  know 
of  no  rule  of  constriKtlon  which  requires  us  to 
limit  the  ordinary  and  plain  meaning  of  words 
used  In  statutes  regulating  criminal  iHt>ceed- 
ings.  On  the  contrary,  the  rule  is  that  such 
language,  although  to  be  construed  strictly, 
yet  should  be  given  its  plain  meaning.  Suth. 
St  Const  S  349.  Now,  It  Is  evident  that  th* 
period  of  limitation  within  which  a  proaeco- 
tloa  for  a  misdoneanor  must  be  brought  is 
the  same  as  that  prescribed  for  tbe  bringing 
of  a  suit  for  any  fine,  penalty,  or  forfeiture, 
because  these  two  separate  proceedings  are 
included  In  the  same  section;  and  tbe  period 
of  limitation  for  both  of  them  Is  one  yesr. 
If  this  were  a  suit  to  recover  "a  fine,  penalty, 
or  forfeiture,"  it  needs  no  argument  to  show 
the  docketing  of  the  suit  would  constitute  the 
commencement  of  the  action.  HiIs  would  nec- 
essarily be  so,  because  In  sudb  proceedings 
there  la  neither  preseirtm«]t  nor  indictment 
but  the  proceeding  to  recover  any  fine,  penalty, 
or  forfeiture  would  be  an  action  of  debt  In 
analogy  to  the  rule  adopted  In  civil  cases.  It 
would  seem  to  be  clear  that  the  commence- 
ment of  such  a  salt  must  be  the  time  when 
It  is  docketed,  whether  the  summons  be  is- 
sued or  not.  Bank  v.  Lyles,  10  Gill  &  J.  326; 
Logan  V.  State,  3&  Md.  177.  We  see  neither 
objection  to  nor  difficulty  In  applying  the  same 
rule  to  both  classes  of  proceedings  mentioned 
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in  tectlca  10,  namely,  fbtet  tbe  first  act  irtileh 
«leail7  iDdicatea  an  tntenUon  to  prooied,  If  tt 
be  made  pUbUc,  and  a  matter  of  record  In  tiie 
proper  court,  shall  be  held  to  be  the  com- 
mencement of  the  proeecntiMi  or  of  tbe  aoH; 
■as  tbe  case  may  be.  In  case  of  a  prosecution, 
this  act  wonld  be  the  filing  of  tbe  present- 
ment by  t^e  grand  Jnry,  on  Information  by 
the  state's  officer,  or  tbe  docketli^  of  a  snlt 
to  recoTer  a  fine,  penalty,  or  forfeltnre. 

It  was  contended,  howerer,  that  tills  ques- 
tion has  been  decided  by  this  court  In  the  esse 
of  World  r.  State,  50  Md.  OS.  But  It  does  not 
appear  to  have  arisen  there.  It  Is  tme  It  was 
there  said  that,  tlie  otfense  for  which  tbe  ae- 
•cused  was  tried  being  a  misdemeanor,  "It  must 
be  i^secuted  within  one  year  from  the  time 
of  Its  commission,"  and  "It  Is  necessary.  In  or- 
der to  Justify  a  eonvlctim,  that  tbe  proof 
shonld  establish  tbe  fiict  tbat  the  accused  was 
a  common  ihlef  within  one  year  before  tbe 
prosecution  was  twgun,  and  therefore  evi- 
dence of  acts  of  larceny  committed  more  than 
■a  year  before  tbe  Indictment  was  found  would 
not  be  admissible."  There  Is  nothing  la  tbe 
■case  jnst  cited,  howerer,  to  show  that  any 
question  was  raised  as  to  whether  tiie  filing 
■of  the  prcaentment  or  of  the  Indictment  Is  to 
be  conddered  the  commotcement  ot  the  prose- 
■cutlm,  and  it  may  well  be  that  under  tbe 
«lrcnnurtances  of  that  case  It  was  Immsterlal 
which  of  ttwin  should  be  given  that  effect 
But,  howerer  this  may  be,  It  Is  snffident  to 
«ay  tiiat  tbe  court's  attention  was  not  dlreetsd 
to  tbe  question  now  before  ns. 

Decisions  In  other  states  were  relfed  on  by 
-the  defendant  to  sustain  his  oonstmctton  of 
«ur  statute,  but  It  wlU  be  found  that  most  of 
the  statutes  differ  materially  from  ours.  In  1 
Wbart.  Or.  Law  (Stb  Bd.)  I  449a.  it  to  said 
that  **tbe  procedure  whlcb  mnst  be  Instttnted 
In  order  to  serve  the  statute  Is  In  the  fsdenl 
«tatntes  'Indictment  or  infwmatlon,'  and  In 
tbe  statutes  of  most  of  tbe  states  *lndlct- 
menV  An  examination  of  the  statutes  re- 
ferred to  will  prove  tbls  statement  to  be  cor^ 
recL  In  Pennsylvania  there  Is  an  excess 
provision  thst  "all  indlctnuaits  for  any  crime 
tx  misdemeanor  «  •  •  sball  be  bron^ 
•  •  •  within"  the  statutory  period  (2 
Brightly,  Pnrd.  Dig.  p.  106B,  etc.);  and  also 
m  Cr.  Code  lU.  |  816l  Under  the  Pennsyl- 
vanla  and  other  similar  state  statutes  (and, 
■as  Mr.  Wharton  says,  most  of  them  have  a 
sobstaotiaUy  similar  piovislott),  even  if  tt  be 
conceded  that  the  presentment  is  tbe  com- 
mencement ot  tbe  prosecution,  It  would  neces- 
sarily follow  that,  no  matter  wlien  the  i^roS' 
ecntlon  is  begun,  the  Indictment  must  be  filed 
wltidn  the  statutory  period.  But  there  is  no 
sudi  controlling  langiage  In  our  statute  (see* 
tion  10,  art  57).  "No  prooecntlon,"  says  our 
Code,  "sball  be  commenced  unless  within  me 
year,"  etc.,  and  therefore  we  are  at  liberty 
to  bold,  as  we  do,  that  tbe  rusonable  and 
pn^ier  cwatmctlon  Is  that  the  presentment 
begini  the  proseentlon,  and  stops  the  running 
of  tbe  statute. 


Without  prokmglng  this  opinion,  we  eon* 
dude  by  saying  that  whaterer  may  be  tbe 
proper  construction  of  ststntes  elsewhere  upon 
this  stdirfect  our  view  is  based  upon  flie  oon- 
stmctlon  of  our  own  statute,  our  constitu* 
tlon,  and  the  practice  wblch  prevaUs  here  bi 
regard  to  trials  on  preaentmenta.  We  bold, 
therefore:  First  that  tbe  presentment  filed 
In  this  case,  and  transcribed  hi  tiie  former 
part  of  this  (H^lnlon,  is  not  valid;  and,  sec- 
ondly, that  If  it  had  been  valid,  having  been 
filed  wKhin  a  year  from  tbe  time  tbe  offense 
was  commttted.  It  would  have  beoi  a  com- 
mencemezrt  of  tbe  proseeotiott  within  the 
terms  of  section  10.  art.  67.  of  the  Oode,  and 
would,  therefore,  have  stt^ed  the  runninfc 
ct  tbe  Bbattrte.  It  fonovra  that  tbe  pro  forma 
ruling  by  wbl(A  tbe  demurrer  was  sustained 
most  be  aflbrmed;  not  however,  because  the 
Indlctmoit  as  contended,  to  tbe  omnmence- 
ment  of  the  prosecution,  and  whom  on  Ita 
face  that  it  is  barred  by  limitations,  but  be- 
cause tbe  presentment  which  to  tbe  first  it^ 
In  tbe  prosecutlw,  ia,  ta  this  esse.  Invalid. 
Waiving  tbe  question  as  to  whether  a  motion 
to  quash  would  not  have  been  tbe  more  regu- 
lar course  to  raise  the  qnestton  we  bare  con- 
sidered, tbe  ruling  of  tbe  court  below  will  be 
afltrmed,  and.  Inasmuch  as  tt  appears  by  Che 
record  that  tbe  statute  of  limitations  Is  a  flat 
bar  to  a  furtiier  pnsecntion,  tt  would  be  use- 
less to  remand.  Ruling  afllrmed. 


(M  U^L  M6) 

LION  V.  BALTIMOBB  CITr  PASS.  BY.  CO. 

(Court  ot  Appeab  of  Marrbind.   Dec.  6,  1890.) 

WATmtS  AND  WATBR  C0URSB8— SURFACE  WA- 
TBR— DRAJNAO&-INJURT  TO  PROPBRTT-^0- 
nCB    OF    INJURT-STRXBT  BAILWATB-^- 

BTROCnONS. 

1.  Where  a  itreet-railway  company.  In  order 
to  construct  Us  track,  cbniiged  the  now  of  aur- 
taeo  water.and  collected  it  ondersroand  in  drains 
and  vaults  that  were  Inadeqaate  to  carry  It  o^, 
tbe  company  Is  liable  for  an  lajary  done  the 
property  of  another  by  tbe  overflow  of  soch 
vamts,  tbongb  it  relied  opon  the  Jndgment  of  a 
ctmntetent  edgioeer  in  constructing  tbe  vaults  and 
drains. 

2.  Where  property  is  injured  by  the  overflow 
of  vaalts  constmcted  and  operate  by  a  street- 
railway  company  to  carry  off  surface  water,  the 
owner  of  snch  property  is  not  required  to  notU^ 
the  company  of  such  lojniy  before  Institnting  sun 
tor  damages. 

3.  A  party  la  entitled  te  have  bis  theory  of  a 
cause  BQbmitted  to  the  jniy,  when  there  are  evi- 
dence and  pleadings  to  support  it 

Appeal  from  Baltimore  city  court;  Charles 
B.  PbelpB,  Judge. 

Action  by  Peter  A.  Lion  against  the  Balti- 
more City  Passenger  Railway  Company  for 
Injury  to  bto  property  caused  by  tbe  overflow 
of  sewers  constructed  by  the  defendant 
From  a  Judgment  In  favor  ot  defendant  plain- 
tiff api^eals.  Reversed. 

Argued  before  McSHBB&T,  a  J.,  and 
BKIBOOB,  SOHMUCKEB.  PAGB,  PBARCB, 
BOYD,  and  FOWLEB,  JJ. 
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J.  S.  Lemmon  and  Bobt  W.  Beacb,  tor  ap- 
pellant, yfm.  Sh^^iar  Bqru,  Jr^  tv  appd- 
lee. 

McSHSRBY,  O.  J.  LeglBlatlTe  jwrmlssion 
wae  given  to  tbe  Baltimore  Olty  Passenger 
Railway  Company  to  nse  the  cable  system  for 
the  propulsion  of  Its  cars.  In  constnictlnff 
that  system  It  became  necessary  for  the  com- 
pany to  bnlld  the  cable  conduit  under  open 
gutters  wherever  It  Intersected  them.  Ensor 
street  and  Ashland  avenue  Intersect  each  oth- 
er nearly  at  right  angles.  In  going  from  one 
to  the  other  (that  1b  to  say,  In  going  north 
along  the  former,  and  curving  therefrom  east 
Into  the  latter)  the  open  gutter  formerly  al<mg 
the  east  side  of  Ensor  street,  where  It  crossed 
Ashland  avenue,  had  to  be  passed;  and  as  It 
was  impossible  for  the  conduit,  with  its  open 
Blot  to  be  built  under  the  surface  gutter,  the 
gutter  was  changed  to  a  closed  sewer,  and  sunk 
by  the  railway  company  under  the  conduit 
To  provide  for  the  water  carried  off  by  the 
surface  gutter,  a  20-Incii  drain  pipe  was  laid 
by  the  c<»npany  some  feet  below  the  grade  or 
level  of  Ashland  avenue,  from  a  point  north  of 
the  northeast  comer  of  Ensor  street  and  Ash- 
iand  avenue  to  a  point  south  of  the  southeast 
corner  of  the  same  street.  At  this  latter  point 
there  was  a  vault  built  and  the  20-Inch  pipe 
was  made  to  discharge  Into  it  At  the  north 
and  south  ends  of  this  20-inch  pipe  tbere 
were  S-incb  openings  leading  from  the  sur- 
face gutter;  and  at  the  northeast  comer  of 
the  two  streets  there  was  laid  underground, 
and  running  eastwardiy,  a  15-lncb  pipe,  con- 
necting with  the  20-lnch  pipe,  and  conveying 
Into  It  the  surface  water  gathered  from  the 
north  side  of  Ashland  avenue.  At  the  south- 
east comer  of  these  same  streets  there  was 
another  16-Inch  pipe  laid,  conveying  into  the 
vault  the  surface  water  gathered  from  the 
south  side  of  Ashland  avenue,  and  from  Ster- 
ling and  Alsqulth  streets,  further  to  the  east 
Treading  from  the  vault  and  running  down  En- 
sor to  Madison  street  was  a  15-lncii  outlet 
pipe.  Water  which  formerly  passed  south 
across  Ashland  avenue,  and  down  Sterling  and 
Alsqul^  streets,  was  carried  west  along  Ash- 
land avenue  to  this  vault  The  bed  of  Ashland 
avenue  was  raised  to  accommodate  the  location 
of  the  conduit  It  was  made  the  duty  of  the 
company  to  keep  In  repair  and  to  remove 
obstructions  from  this  vault  and  these  under- 
ground sewers  or  pipes.  It  will  be  noticed 
that  all  the  water  entering  this  vault  from  the 
two  8-inch  (^enlngs  and  from  the  two  15- 
Inch  iripes  was  designed  to  be  discharged 
through  one  1&-Inch  outlet  and  that  the  vol- 
ume of  water  brought  to  the  vault  by  these 
works  of  the  company  was  greater  than  bad 
formerly  passed  the  southeast  comer  of  the 
two  streete  (Ensor  and  Ashland)  upon  the  sur- 
face. All  this  work  was  done  by  the  railway 
company  under  the  direction  of  the  city  com- 
missioner. In  1896  the  appellant  purchased 
a  house  at  the  southeast  comer  of  Ensor 
street  and  Asbland  avenue.  In  the  Immediate 


vldnlty  of,  or  about  12  feet  away  from,  the 
vault  described  above.  At  the  thne  he  pur- 
chased the  liouae  the  cellar  was  dry,  and  the 
walls  were  free  from  crac^  although  these 
drain  pipes  had  been  laid  and  this  vault  had 
been  built  for  some  four  years.  Shortly  aft- 
erwards the  vault  overflowed,  and  the  cellar 
of  the  appellants'  house  was  flooded.  When 
the  vault  was  cleaned  out  by  the  railway 
company,  the  water  in  the  cellar  receded.  l^iB 
overflowing  and  flooding  occurred  on  subse- 
quent  occasions,  and  In  every  Instance  from 
an  ordinary  rainfall.  As  a  result  of  these 
overflows  the  walls  of  the  ^pellanfs  bouse 
were  so  damaged,  and  rendered  so  unsafe, 
that  the  house  was,  by  direction  of  the  build- 
ing Inspector,  taken  down.  The  appellant 
then  sued  the  railway  company  for  the  dam- 
age thus  sustained  by  him.  He  alleged  In  his 
declaration  that  "by  reason  of  the  careless, 
unskillful,  and  negligent  manner  In  which 
said  sewer  was  constructed,  kept  In  repair, 
and  attended  to,  water  came  Into  the  cellar" 
of  Ms  bouse,  and  caused  the  Injury  Just  de- 
scribed. Tbeae  facte  were  shown  by  the  evi- 
dence, and  there  was  slso  testimony  tend- 
ing to  prove  that  the  plan  of  this  constmc- 
tlon  of  the  drain  pipes  and  vault  or  receiver 
was  bad,  and  that  the  works,  as  built  were 
insufficient  to  carry  off,  except  by  an 
overflow  that  would  flood  the  appellant's  cel- 
lar, the  amount  of  water  which  might  be  ex- 
pected to  eater  the  vault  or  receiver  In  sea- 
Rone  of  ordinary  rains.  At  the  oouclusion  of 
the  testimony  the  plaintiff  presented  3  iM^y- 
ers,  and  the  defendant  13.  The  court  re- 
jected all  of  those  offered  by  the  plalnQff,  and 
granted  one  at  the  Instance  of  the  defendant 
wbereiqmn  the  defendant  withdrew  the  others 
which  It  had  presented.  The  instmctlon 
granted  Is  in  these  words:  "It  being  an  ad- 
mitted fact  that  the  defendant's  drain  was 
laid  before  the  plaintiff  owned  the  property 
in  gneation,  and  there  is  no  legally  sufficient 
evidence  that  the  plaintiff  notlfled  the  defend- 
ant that  the  drain  caused  an  injury  to  the 
same,  and  the  verdict  must  be  for  the  defend- 
ant." Under  this  imperative  Instmctlon  the 
verdict  was.  of  course,  rendered  for  the  de- 
fendant and  from  the  Judgment  entered  there- 
on the  plaintiff  appealed. 

There  were  several  questions  discussed  In 
the  argument  at  the  bar,  but  tbe  controlling 
ones  are  those  raised  by  tbe  instmctlon  just 
transcrilied,  and  by  the  rejection  of  tbe 
prayers  of  the  plaintiff.  If  the  railway  com- 
pany elevated  the  bed  of  Ashland  avenue,  and 
brought  an  Increased  volume  of  water  to  the 
comer  of  Ensor  street  and  Ashland  avenue, 
and  then,  by  the  negligent  and  unskillful  ctm- 
Btmctlon  of  or  attention  to  the  sewers  or 
drains  and  vault  designed  to  carry  off  the 
water,  failed  to  convey  It  away,  whereby  tt 
overflowed  the  vault  or  receiver,  and  damaged 
the  plalntiirs  house,  It  can  scarcely  be  doubt- 
ed that  the  company  is  liable.  When  the  com- 
pany undertook  to  change  the  accustomed  flow 
of  the  surface  water  and  to  eoticentrate  It  In 
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underground  drains  and  a  vault  at  a  point 
where  but  a  part  ot  It  finrmerly  had  harmleBa- 
ly  flowed  on  Qie  mrtaoe^  It  was  bound*  at  Ua 
peril,  to  prtfTlde  adequate  means  to  dlBcbarge 
the  water  so  gatiiered  br  it,  and  to  dlsdiarga 
It  In  a  way  that  wonld  not  be  Injorloos  to 
others.  This  was  a  perfectiy  plain  dnty  that 
was  Incnmbent  upon  It;  and  It  Is  no  answer 
to  say  tliat  It  relied  on  the  ju^ment  of  com- 
petent engines  in  the  constmetlon  of  Its 
works,  if  In  fact  the  works,  as  constructed, 
are  Inadequate  to  accompltsh  the  puipoft  or 
were  unskOlfully  bollt  The  employment  U 
a  competent  engineer  to  direct  the  work  Is 
not  the  fulfillment  of  a  duty  to  aToId  doing  In- 
jury to  another,  when,  notwithstanding  the  en- 
gineer's competency,  the  work,  as  constructed, 
docs  cause  Injury.  The  teat  of  llaUUty  is  not 
the  fitness  of  the  engineer,  but  the  ^icacr 
of  the  work,  mtchlns  t.  Mayor,  etc.,  68  Md. 
IIS-IIS,  11  Atl.  826.  Assuming  this  to  be 
true,  the  doctrine  laid  down  In  the  Instruc- 
tion which  took  the  case  from  the  jury  Is  that 
a  recoTery  cannot  be  had  against  the  original 
wrongdoer  by  one  who,  after  the  nmstnic- 
tlon  of  the  work  which  did  the  Injury,  became 
the  owner  of  the  property  Injured,  unless  the 
party  sustaining  the  injury  first  notifies  the 
wrongdoer  to  remove  the  cause  of  the  Injury, 
and  the  latter  omits  m-  refuses  to  do  so.  This 
doctrine  Is  not  tenable,  and  the  case  of  Pickett 
V.  Condon.  18  Bid.  412,  relied  on  to  sustain  It, 
does  not  do  so.  Brer  since  the  decision  of 
Penruddock's  Case^  9  Coke,  lOL,  it  has  been 
the  settled  law  that  the  alienee  of  land  upon 
whldi  a  nuisance  e^Bted  when  the  alienee  ac- 
quired the  land  Is  not  liable  to  the  owner 
of  other  property,  subsequently  purchased,  for 
.an  injury  done  to  the  latter  by  the  pre-existing 
nuisance,  until  the  alienee  has  been  first  noti- 
fied to  abate  the  nuisance.  This  was  all  that 
was  decided  In  I^ckett  Condon.  Condcm  ac- 
quired property  In  18S6.  At  that  time  the  land 
had  a  dam  on  it  acroBS  a  stream.  Pickett  and 
wife  acquired  their  property  In  1856.  The 
dam  erected  by  Condon's  grantor  caused  tb» 
water  to  flow  back  on  Plckett^s  mlU.  Pickett 
sued  Condon,  and  It  was  held  that  as  Condon's 
grantor,  and  not  Condon,  had  erected  the  dam, 
and  as  Condon  had  not  been  notified  to  remove 
It,  he  was  not  answerable.  The  reasw  of  the 
rule  Is  obvious.  A  perscm  who  has  not  erect- 
ed a  work  that  may  become  a  nuisance  or  oc- 
casion damage,  or  who  was  In  no  way  connect- 
ed with  Its  canstmctlon.  Is  not  responsible 
for  the  Injury  It  does  cause.  If  he  subsequently 
becomes  the  owner  of  the  property  upon  which 
the  nuisance  Is  located,  and  thus  gets  con- 
trol of  the  Injmlous  thing.  Knowledge  that 
It  is  Injurious  most  he  thought  home  to  him, 
and  an  opportunity  must  be  afforded  him  to 
abate  It,  befoi^  he  can  be  made  liable;  other- 
wise,  he  would  be  held  responsible,  not  for  his 
own,  but  for  his  grantor's,  wrongful  act  If, 
with  that  knowledge,  he  doea  not  abate  tiie 
nttlsance,  he  Is  treated  as  conthiulng  it  And 
so  all  the  cases  from  Penruddock's  down  have 
held.  Baflroad  Co.  v.  Smith,  12  a  a  A.  881 


64  red.  679,  27  L.  B.  A.  131,  and  cases  there 
cited.  But  the  bare  statement  of  the  propor- 
tion tha^  where  the  party  "lud  was  not  the 
original  oeator  of  the  nulsancs,  he  must  have 
notice  of  it,  and  a  request  must  be  made  to  re- 
move It  before  any  action  can  be  brought 
carries  with  It  the  exclusion  of  Ito  application 
to  the  orlgtaial  vnongdow.  Why  should  the 
original  wrongdoer  have  notice  before  bdng 
sued?  It  Is  his  negligent  act  which  causes  the 
Injury;  and  for  that  negligent  act  and  not 
for  a  continuance  of  it  after  notice  given,  he 
Is  answerable.  Notice  to  him  from  any  one 
injured  his  wnmgfal  act  la  wholly  nnneces- 
sary.  Bank  t.  Bfanlon,  87  Md.  68,  30  Ati.  90. 
Is  Eastman  Manufacturing  Co.,  44  N.  H. 
144,  It  was  hdd  that  no  notice  or  request  to 
abate  the  nuisance  Is  necessary  beftwe  brin^ 
Ing  suit  against  the  ordinal  wrongdoer,  but 
that  the  grantee  of  the  nuisance  Is  not  llaMe 
until,  upon  request  made,  he  refuses  to  remove 
the  nuisance.  Bven  'Vhen  he  who  erecto  the 
nuisance  conveys  the  land,  he  does  not  trans 
fer  the  liability  to  his  grantee."  Plumer  v. 
Harper,  8  N.  H.  88.  It  is  clear,  then,  npoM 
reason  and  authority,  tliat  no  notice  was  re- 
quired to  t>e  given  by  tiie  appellant  to  tfa# 
raUwqr  company,  the  (ni^nal  erector  of  tht' 
structure  which  caused  the  Injury,  hetan  the 
pending  suit  was  brought;  and  there  waa  oon- 
eequenUy  emn:  committed  In  granting  the  In- 
Blxuctlon  which  took  the  case  away  from  the 
jury  on  the  sole  ground  thiU  sudi  notice  had 
not  beoi  ^ven. 

As  to  the  plalntlfrs  rejected  ^yers,  but 
little  need  be  said.  Then  waa  evidence  tend- 
ing to  support  the  hypotheses  which  they  set 
fortii.  If  the  facte  alleged  In  tiie  narr.  make 
a  good  cause  of  action,  as  they  undoubtedly 
do,  then  the  prayers  submitting  the  finding  ot 
those  fiicte  to .  the  jury  should  have  been 
granted.  There  was  quite  enoi^h  evidence 
finm  which  the  jury  could  wdl  have  deter- 
mined that  the  Injury  to  the  house  resulted 
from  the  negligent  or  unskillful  construction 
of.  or  attention  to,  the  sewer  and  vault  It 
Is  true.  It  waa  Insisted  In  the  argument  that 
there  was  no  evidence  before  the  jury  to 
show  any  relation  between  the  construction  of 
the  sewer  and  vanK  and  the  injury  to  the 
house;  and  It  was  contended  that  although 
these  evento  were  contiguous  In  time  and 
place,  there  was  nothing  more  tiuin  a  coln- 
ddence  hi  their  occurrence,  and  tiiat  there- 
fore It  was  a  palpatde  ftUlacy  to  assnme  that 
the  one  was  the  cause  of  the  other.  It  Is 
sheer  sophistry  to  assume  that  because  a  given 
thtaig  Is  posterior  In  occurrence  to  another,  it 
la .  therefore  the  reanlt  of  tiie  anterior  event 
The  plaintiff's  eontenticm,  however,  is,  not 
simply  that  because  before  the  sewer  and 
vault  were  built  there  was  no  Injury  to  the 
house,  and  became  aftw  they  had  been  cw- 
stmcted  thoe  waa  an  taijury,  thereftve  tiie 
Injuiy  was  tiie  xeauK  of  their  being  built;  but 
the  facte  tended  to  show  that  tmly  when  the 
Bswer  and  vault  were  dioked  and  ovoflowed, 
either  by  reason  of  tiie  Insufficiency  of  tt»  ant- 
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le^  (ff  becaoBe  of  the  compaziT's  Inattentlou  to 
their  condition,  did  the  cellar  become  flooded. 
The  canse  of  the  actnal  damage  waa  traced  to 
the  overflowing  vanlt,  and  the  negligence  or 
nnBlcfllfulnesa  of  the  company  occaaloned  those 
oToHows.  Betvreen  the  alleged  canse  and  Its 
aaserted  resnlt  there  was  a  direct  connection, 
— tai  fact,  a  dependenc7  of  the  one  upon  the 
other,  as  actually  traced  by  one  of  the  wit- 
nesses; and  this  Is  wlddy  different  from  that 
fallaclona  reasoning  \a  whldi  that  which  Is 
no  canse  at  all  Is  assumed  to  produce  an  al- 
leged eCtect  simply  because  the  two  are  con- 
tlgnons  hi  time  and  lOace,  while  haying  no 
other  relation  to  each  other  than  sequence  In 
the  order  of  their  occnrrence.  There  waa  but 
one  cause  proved  that  produced  the  Injury. 
There  Is  nothing  In  the  record  to  bring  the 
case  within  tte  doctrine  followed  In  Wise's 
Case.  That  doctrine,  briefly  stated,  Is:  When 
the  evidence  tends  equally  to  sustain  either 
of  two  Inconsistent  propositions,  neither  of 
them  can  be  said  to  have  been  established  by 
legitimate  proof.  A  verdict  In  favor  of  the 
party  bound  to  maintain  one  of  those  propo- 
sitions a^hiBt  the  other  Is  necessarily  wrong. 
Commissioners  v.  Wise,  75  Md.  42,  23  Atl.  6S. 

Vac  the  reasons  we  have  assigned,  the 
prayers  of  the  phUntlff  oug^t  to  have  been 
granted,  and  the  instruction  which  was  i^ven 
by  the  court  ought  to  ha^ve  been  refused.  Be- 
cause of  these  oTors  the  Judgment  must  be  re- 
versed, and  a  new  trial  will  be  awarded. 
Judgment  reversed,  with  costs  above  and  be- 
low, and  new  trial  awarded. 


KM  HO.  un 

nBAL-BSTTATB  TRUST  CO.  v.  BIRD. 
(Court  of  Aweals  of  Maryland.   Dec  6,  1889.) 

OORPORATIONa  —  BTOOK— TRANSFER— WROMO- 
FUL'  REFUSM<— RRMEDT— mCRBASBD 
8TOCK-OTOCKHOLDBR8'  RIGHTS. 

1.  Where  a  subscriber  to  the  stock  of  a  pro- 
posed corporation  received  a  certificate  entitiiog 
aim  to  stock,  which  stated  that  a  certain  sum 
had  been  paid  thereoD,  and  th&t  it  was  transfera- 
ble on  the  company's  books  only,  aod  such  sub- 
scriber asHigned  the  stock  to  plaintiff,  who  re- 
quested the  company  to  transfer  tbe  same  .on 
Its  books,  which  It  refused,  plaintiff  was  entitled 
to  compel  sudi  transfer  as  of  the  date  of  the  re- 
quest, by  suit  In  equity. 

2.  Since  a  corporation  will  not  be  allowed  to 
profit  by  Its  wrongful  act  in  refosing  to  transfer 
stock  on  its  books,  such  stock  will  m  ouisidered 
as  transferred  as  of  the  date  of  the  demand,  in 
a  subsequent  action  by  the  transferee  to  recover 
Increesea  stock  to  which  stoiAholders  were  entl- 
Ued. 

3.  Where  a  corporation's  charter  provided  that 
stockholders  at  tbe  time  of  an  increase  of  stock 
should  be  entitled  to  a  pro  rata  shnre  thereof,  on 
payment  of  its  par  value,  a  subscriber  who  trans- 
ferred bis  stock  prior  to  an  increase  was  not  en- 
titled to  participate  therdn. 

4.  A  corporation's  charter  authorized  the  in- 
crease of  Its  capital  stock  only  by  vote  of  its 
stockholders  at  a  special  meeting  called  for  that 
purpose,  and  declared  that  the  stockholders  at 
the  time  of  such  Increase  should  be  entitled  there- 
to. Before  a  contemplated  increase  was  voted, 
plaintUTs  assignor  signed  an  agreement  with  the 
other  stockholders,  waiving  his  right  thereto,  to 
which  the  corporation  was  not  s  party,  and 


thereafter  transferred  the  stodc  to  lAalntiff,  who 
was  a  bona  fide  purchaser  without  notice  of  audi 
agreraient;  and  who  demanded  a  transfer  of  the 
stock  on  toe  books  of  the  corporation  beCsre  tiie 
increase,  whidi  was  wrongfully  refosed.  HM 
that,  plaintiff  being  the  holder  of  the  shares  at 
the  time  of  the  increase,  he  was  entitled  to 
share  therein,  unaffected  by  the  release 

Appeal  from  drcnit  court  of  Baltimore  dtr; 
Henry  Stockbridge.  Judge. 

Suit  by  J.  Edward  Bird  against  the  Real- 
Estate  Trust  Company  to  eitforce  the  entry  of 
a  trajisfer  of  stock  on  Its  books,  etc  From 
A  Judgment  In  favw  ot  plaintiff,  defendant 
appeals.  Affirmed. 

Argued  before  McSHERBT,  a  J.,  and 
PBARCB,  FOWLBR.  BOTD.  BRI8C0B,  and 
SCHMUCKER,  JJ. 

0.  Morrla  Howard  and  Edgar  H.  Gaas;  tot 
aro^lant  M.  R.  Walter,  tmr  appellee. 

BOTD,  T.  The  appellant  waa  Incorporated 
by  chapter  269  of  the  Acta  of  iSOS,  and  by  Ito 
charter  waa  authorised  to  have  a  capital  stock 
"of  four  thousand  shares  at  flfty  dollars  eadi. 
being  two  hundred  thousand  dollars,  with  tbe 
privilege  of  Increasing  tbe  same,  frmn  time  to 
time,  up  to  the  sum  of  two  mlUlcHi  dollars,  by 
a  vote  ct  tbe  stockholders  at  a  special  meet- 
ing to  be  called  tor  that  purpirae."  The  origi- 
nal stock  of  4,000  shares  was  aubserlbed  for  In 
fnll  on  or  aboiit  Novembw  1. 1898,  by  various 
parties,  Indudlng  60  shares  by  W.  B.  Brooks. 
Jr.  On  the  1st  day  of  December  fMlovring,  a 
certificate  waa  Issued  to  Mr.  Brooks  for  tbe  69 
sharea,  In  which  It  Is  stated  that  he  had  paid 
the  aum  of  |1,875  thereon,  and  that  when  the 
balance  waa  paid,  at  auch  tlmea  and  on  auch 
condltiona  as  the  board  of  directors  aliould 
prescribe,  "a  full-paid  certlflcate  of  atocb  wlD 
be  given  upon  surrender  'of  this  cerUficate." 
The  above  amount  Included  60  per  cent  <^  the 
par  value  of  the  stock,  and  a  bonua,  which 
was  paid  by  all  the  subscribers,  the  stodE  be- 
ing taken  at  %T6  per  share.  On  December 
lOOi  the  appellee  purchased  through  a  broker 
the  atock  of  Mr.  Brooks  at  a  premium  of  $13 
per  share.  On  or  about  November  1.  l^S, 
the  subscribers  signed,  under  seal,  an  agree- 
ment as  follows:  "W^  the  undersigned,  be- 
ing subscribers  to  the  original  stock  of  the 
Real-Estate  Trust  Company,  and  having  the 
right  under  the  charter  to  subscribe  pro  rata 
to  the  proposed  Increaae  of  8,000  aharea.  In 
accordance  therewith,  hweby  agree  to  anb- 
scrlbe  to  the  additional  stock  In  the  amounts 
set  opposite  our  names,  50%  of  said  subscrip- 
tion to  be  paid  on  February  1st,  1899,  and  the 
balance  when  called  for  (after  thirty  days*  no- 
tice): and  we  hereby  waive  our  right  to  sub- 
scribe to  any  portion  of  the  remainder  of  said 
issue  to  which  we  would  be  entitled  to  sub- 
scribe, as  shown  below:   Subscriber,   . 

No.  shares  taken,.  .  No.  aharea  waived. 

 The  number  of  sharea  of  the  propos- 
ed Increase  taken  by  Mr.  Brooks  was  stated 
to  be  "none,"  and  the  number  of  aharea  waiv- 
ed, "100."  Neither  ttie  broker  nor  the  ^pel- 
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lee  knew  of  tlie  inOver  wheo  the  Istter  par- 
dtaaed  the  atoA.  On  Jannary  20,  1880.  the 
ttodcbolden,  In  meeting  auemUed  after  due 
notice,  adopted  a  resolution  Increaains  the 
stock  from  4,000  to  12,000  eharea;  and  the 
company  havlnc  refused  to  transfer  to  tiie 
appellee  the  shares  orlglnallr  subscribed  for 
by  Mr.  BEooks,  or  to  allot  to  blm  any  of  the 
Increased  stoCk,  he  filed  fbls  blU,  In  vhldi« 
among  otho-  relief  aske0  for,  he  prays  that 
the  appellant  be  required  to  transfer  to  him 
on  Its  books  the  50  shares  of  stodc,  and  to  ac- 
cept his  suliscriptlon  for  100  shares  of  the  new 
stock,  or.  In  the  event  diat  that  relief  could 
not  be  granted,  that  the  defendant  might  be 
decreed  to  pay  him  sndi  damages  as  he  has 
suftered  by  reason  of  its  wrongful  acts.  The 
court  below  passed  a  decree  (1)  requiring  the 
defendant  to  transfer  on  Its  books,  as  of  Jan- 
uary 10,  1889,  to  the  appellee,  the  SO  shares 
of  Its  capital  stock  assigned  to  blm  by  Mr. 
Brooks;  and  (2)  allowing  him  damages  for 
the  defendant's  refusal  to  accept  the  plaln- 
tlfl's  subscription  for  100  shares  of  the  In- 
creased stock.  It  appearing  that  all  of  the 
8,000  shares  anUiorlsed  by  Its  stockholders 
had  been  allotted  and  Issued  by  the  company. 
■From  that  decree  this  appeal  was  taken. 

1.  There  is  nothing  on  the  certtflcate  to  hi- 
dlcate  that  it  was  not  transferable.  On  tiie 
cmtrary,  on  Its  face  Is  printed,  "Transferable 
only  on  the  books  of  the  company,"  and  on 
the  badE  of  It  there  is  a  printed  assignnient, 
such  as  Is  generally  found  on  certlflcates  of 
ttmck,  which  was  filled  up  by  Inserting  the 
name  of  the  appellee,  and  the  number  of 
shares  (50);  and  It  was  signed  by  Mr.  Brooks, 
the  name  of  the  attorney  to  transfer  the  stock 
on  the  books  of  the  company  being  left  blank. 
The  assignment  was  dated  December  10, 1^8, 
After  the  purchase  by  the  appellee,  tbe  bro- 
ker seems  to  have  made  some  effort  to  have 
the  stodE  transferred  on  the  books;  but  ttt^ 
evidence  does  not  show  that  he  saw  the  prop- 
er dBca  of  the  company,  his  messenger  ap- 
parently having  failed  to  find  where  the 
transfer  office  was.  The  appellee  testified 
that  his  first  visit  to  the  office  of  the  cpnqia- 
ny  was  January  10,  1899,  and  be  wrote 'a  let- 
ter of  that  date.  In  which  he  notified  the  com- 
pany of  his  purchsse,  and  concluded  by  say- 
ing, "As  I  am  informed  that  no  transfer  can 
be  made  on  yonr  books  until  stocA:  be  paid  up, 
kindly  notify  me  of  second  assessment  on  the 
same  when  It  Is  called."  He  said,  in  answw 
to  a  question  whether  any  request  had  been 
made  by  him  on  the  defendant  for  ttie  trans- 
fer of  the  certificate,  "An  implied  request  was 
made  upon  my  first  call  at  the  office  of  the 
company  at  the  time  already  menticmed,  and 
I  was  informed  tbat  the  stock  could  not  be 
transferred,"  and  that  between  that  time  and 
January  20.  1890,  he  called  with  his  attorney, 
and  made  a  request  that  the  stock  be  transfw- 
red.  but  was  refused.  On  January  20th  he  again 
wrote,  stating,  "I  beg  to  herewith  renew  my 
application  for  a  transfw  to  me  on  the  books 
of  your  company  of  the  certificate  Na  2S  In 


the  name  of  W.  R  Brooks,  Jr.,**  and  Imristed 
upon  his  right  to  a  pro  rata  share  €i  any  In- 
crease of  the  sto(±.  On  January  26th  he  made 
a  formal  oCTer  to  pay  for  the  new  stock,  but 
oa  the  21st  day  of  that  mmth  the  company 
had  aUotted  all  the  shares  whldi  bad  been 
authorized,— some  to  the  orl^nal  stockhold- 
ers, and  the  oibers  to  new  subscribers.  Tbers 
seon  to  have  been  no  by-laws  of  the  company 
regulating  the  transfer  of  stock,— at  least, 
none  were  offered  In  evidence.  A  feir  days 
after  this  bill  was  filed  the  secretary  of  the 
company  wrote  to  the  appellee,  stating  that 
the  executive  committee  had  the  day  before 
determined  to  transfer  certificates  of  stock  on 
which  the  first  SO  per  cent  had  been  paid, 
and  offering  to  tinnsfer  tliese  shares  to  him. 
The  president  of  the  company  testified  that 
the  first  formal  demand  for  t3ie  transfer  made 
on  him  was  at  15  minutes  before  12  o'clock 
on  January  20,  1899  (the  time  the  stockhold- 
ets'  meeting  was  held);  but  we  do  not  un- 
derstand blm  to  deny  that  the  apiiellee  had 
prior  to  that  time  requested  the  transfer,  as 
he  swore  he  did.  No  valid  reason  for  refusing 
to.  make  the  transfer  is  given.  Under  such 
drcumstaneest  It  was  the  duly  of  the  com- 
pany to  transfer  the  stock;  and,  Inasmuch  as 
it  had  refused  to  do  so,  the  appellee  was  enti- 
tled to  relief.  In  1  Oook,  Stocks  &  8. 1  S89.  It 
is  said  that  the  transferee  of  stock,  which  It 
Is  the  duty  of  the  con>oratlon  to  transfw, 
may  pursue  one  of  three  remedies:  "He  may 
apply  to  a  court  of  law  for  a  mandamus  to  the 
corporation  to  compel  it  to  open  Its  books  and 
allow  the  registry;  or  he  may  bring  a  suit  in 
equity,  praying  that  the  corporation  be  de- 
creed to  allow  the  registry,  or  to  pay  him  dam- 
ages if  registry  Is  impossible;  or  he  may  sue 
the  corporation  at  law  for  damages,  on  the 
ground  that  by  Its  refusal  it  has  been  guilty 
of  a  conversion  of  his  stock."  In  section  391 
that  author  says  that  the  proceeding  In  equi- 
ty 1b  "the  surest,  most  complete,  and  the, 
most  Just  remedy";  and  it  Is  fully  noagoixieU' 
In  this  state.  Kar  v.  Urle,  86  Md.  77,  87  AtL 
780,  38  U  B.  A.  118;  Brick  Ca  v.  Mall,  OS 
Md.  97.  8  Atl.  286;  Swift  v.  Smith,  66  Md. 
435,  5  AtL  584.  Indeed,  we  do  not  understand 
the  ^n>ellant  to  deny  that  the  appellee  was 
entitled  to  such  relief  after  the  demand  (tf 
January  20tb.  but  the  evidence  sufficiently 
shows  a  refusal  at  least  as  early  as  January 
10th;  and  hence  we  think  the  court  below 
was  right  In  the  part  of  the  decree  we  have 
been  conslderli^. 

2.  As  the  appellee  was  a  bona  fide  holder  of 
the  stock  fbr  value,  and  was  entitled  to  have 
the  transfeF  on  the  books  of  the  company  prior 
to  the  meeting  of  the  stocfch(dders  at  which 
the  increase  of  the  stock  was  ordered,  but  was 
prevented  t^  the  refusal  of  the  company  to  do 
so,  we  naust  consider  the  remaining  questions 
in  the  case  as  If  there  had  been  an  actual 
transfer  on  the  books,  as  the  appellant  cannot 
profit  its  own  wrongful  act  Tliere  can  be 
no  doubt  that  the  general  rule  Is  that  whm 
the  capital  stock  of  a  corporation  Is  Increased 
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tij  ttw  tame  of  new  afaarea,  antiioriaed  I17  tbe 
charter,  ttie  holders  of  the  original  stock  are 
entltied  to  the  new  stock  In  tbe  proportlcm 
that  the  nnmber  ot  shares  held  by  them  bears 
to  the  whole  number  before  the  Increase. 
Gray  v.  Bank,  8  Mass.  364;  Bldnum  t.  Bow- 
man, 58  IlL  444;  1  Cook,  Stocks  &  S.  S  286; 
Ang.  ft  A.  Goip.  I  654;  Jones  T.  MorrlstHi. 
81  Minn.  140,  16  N.  W.  854;  Blddle's  Appeal. 
99  Pa.  St  278;  Jones  t.  Railroad  (N.  H.)  30 
AtL  614.  But  that  right  of  tbe  orlgltial  stock- 
holders may  be  qualified  or  regulated  by  the 
terms  of  the  charter.  For  example,-  In  Insur- 
ance Co.  T.  Nuunemacher,  15  Ind.  291,  where 
the  charter  of  a  company  gave  the  directors 
power  to  make  by-laws  for  the  management 
and  disposition  of  tbe  stock,  and  to  Increase 
the  Block  to  an  amount  named,  on  such  terms 
and  conditions  and  in  such  manner  as  to  tbem 
should  seem  best,  It  was  held  that  tbe  original 
stockholders  did  not  have  tbe  exclusive  right 
to  the  new  stock.  In  case  of  an  Increase.  In 
the  charter  of  this  company  (section  2)  It  Is 
provided,  "And,  should  tbe  capital  stock  be  at 
any  time  Increased,  tbe  stockholders  at  the  time 
of  such  Increase  shall  be  entitled  to  a  pro  rata 
share  of  sucb  Increase,  upon  the  payment  of 
not  less  than  tbe  par  value  of  tbe  same."  That 
provision  Is,  In  substance,  just  what  tbe  cases 
above  referred  to  decided;  for  none  of  tbem 
go  to  tbe  extent  of  bolding  that  one  who  was 
an  original  stockholder  was  entitled  to  a  pro- 
portion of  the  Increased  stock,  notwithstanding 
he  bad  disposed  of  his  stock  before  such  In- 
crease was  made.  Tbe  charter  certainly  did 
not  mean  to  confer  on  tbe  original  subscribers 
tbe  right  to  the  Increased  stock.  Irrespective 
of  the  question  whether  they  retained  their 
stock;  for  it  expressly  said  that  "tbe  stock- 
holders at  the  time  of  such  bicrease"  shall  be 
entitled,  etc.  Mr.  Brooks*  right  to  tbe  new 
stock  was  therefore  dependent  upon  bis  hold- 
ing bis  original  stock  until  tbe  capital  was  In- 
creased. When  the  agreement  of  November 
•  1,  1898,  was  executed,  tbe  directors  had  not 
even  been  elected,  and  no  payment  had  been 
made  on  account  of  tbe  stock.  Tbe  charter 
provides  that  "tbe  Incorporators,  or  a  majority 
of  them,  named  In  this  act,  shall  have  power 
to  open  books  for  subscriptions  at  such  times 
and  places  as  they  may  deem  expedient,  and 
when  said  four  thousand  shares  have  been 
subscribed  and  when  fifty  per  cent  thereon 
has  been  paid  In,  the  stockholders  may  elect 
twenty  directors,  or  a  less  numl)er  of  directors, 
not  less  than  twelve,  however,  to  serve  untJl 
tbe  ensuing  annual  election."  It  was  a  condi- 
tion precedent  to  the  organization  of  the  com- 
pany, for  tbe  transaction  of  business,  that 
tbe  4,000  shares  be  subscribed,  and  tbe  50  per 
cent,  be  paid.  It  cannot,  therefore,  be  said 
that  November  1,  1808,  was  "the  time  of  such 
Increase"  of  stock,  as  they  were  not  then  In 
condition  to  even  take  tbe  preliminary  steps 
to  make  the  Increase,— to  call  tbe  meeting  of 
Btockhf^ders  for  that  purpose.  The  50  per 
cent,  was  paid  on  the  4,000  shares  on  or  about 
December  1,  1808,  and  not  until  the  20th 
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of  that  montii  did  the  directors  hold  the  meet- 
ing at  which  they  decided  to  call  tbe  stock- 
holders togetlier.  The  only  way  by  which  it 
could  be  increaaed,  onder  the  charter,  was  "by 
a  vote  of  the  stockholders  at  a  apedal  meet- 
ing to  be  called  for  that  purpose";  and  that 
meeting  was  held  at  12  o'clock  on  Jannaiy 
20;  1809.  That  was,  therefore,  the  "time  of 
Bocb  Increase";  and  the  appellee  was  then  a 
stockholder,  and  by  tbe  terma  of  the  cbartcar 
was  entitled  "to  a  pro  rata  share  of  such  in- 
crease." But  tt  is  sald-on  the  part  of  tbe  ap- 
pellant that  an  original  subscriber  has  tiie 
right  to  the  proposed  Increase  from  the  time 
of  bla  snbscrlption,  and  tbe  act  of  the  atoek- 
holdov  In  formally  determlnli^  upon  tbe  In- 
crease only  brings  the  pre-existing  right  Into 
action.  We  can  only  adopt  that  view  In  a 
qualified  seoise,  for,  espedaUy  with  a  provision 
In  the  charter  snch  as  we  have  before  us,  that 
right  must  be  dependent  upon  the  question 
whether  the  subscriber  coatbiues  to  bold  his 
stock  until  the  time  of  tbe  Increase.  It  b  not 
the  original  subscriber,  but  the  thai  holder 
of  the  original  stock,  that  ta  entitled  to  the 
increase.  It  is  not  the  person  who  was  stock- 
holder when  the  increase  was  proposed,  but 
the  one  who  was  such  when  it  was  determined 
on  in  the  method  required  1^  the  charter.  If 
Mr.  Brooks  had  agreed  oa-  November  1,  1888L 
to  take  tbe  100  shareB,  instead  of  waiving  bis 
right  to  do  so,  can  It  be  said  that  he,  and  not 
the  appellee,  would  have  been  entitled  to  the 
Increaae?  Most  assnredly  not  He  could  not 
have  demanded  It  from  the  company,  for  tt 
was  an  Incident  to  the  stotft  wlUch  the  appel- 
lee tbeu  owned,  and  the  right  to  the  Increase 
belonged  to  the  latter,  by  reason  of  the  tact 
that  he  owned  the  stock  at  the  time  of  such 
Increase;  and  Mr.  Brooks'  act  could  not  de- 
prive the  appellee  of  the  right  to  exercise  his 
option.  The  company  was  not  a  party  to  the 
agreement  of  November  Ist  and  was  In  no 
'wise  bound  by  It,  even  if  we  leave  out  of  con- 
sideration the  question  of  its  power  under  tbe 
charter  to  let  one  wlio  was  not  a  stockboldn- 
at  tbe  time  have  the  new  stock,  to  tbe  detri- 
ment of  one  who  was. 

3.  -Much  of  tbe  argument  of  tbe  respective 
counsel  was  addressed  to  tbe  question  as  to 
bow  far  a  bona  fide  assignment  of  stock,  with- 
out notice  of  any  existing  equities,  is  affected 
by  tbem.  After  what  we  have  already  said, 
it  would  serve  no  good  purpose  to  enter  into 
an  extended  discussion  of  this  branch  of  the 
case.  Tbe  authorities,  with  great  unanimity, 
do  hold  that  certificates  of  stock  are  not 
strictly  speaking,  negotiable  Instruments;  and 
the  term  "quasi  negotiable"  is  not  considered 
altogether  satisfactory,  although,  as  said  In 
Daniel  on  Negotiable  Instruments,  "It  de- 
scribes better  than  any  other  shorthand  ex- 
pression tbe  nature  of  those  insrtruments 
which,  while  not  negotiable  in  the  sense  of 
the  law  merchant  are  so  framed  and  so  dealt 
with  as  frequently  to  convey  as  good  a  title 
to  the  transferee  as  If  they  were  negotiable." 
In  1  Cook.  Stocks  &  S.  S  416.  the  aathor,  in 
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dlBciuslnff  the  law  of  estoppel  u  applicable 

to  tniufera  of  stoek.  aaya:  **Iiideed»  to  radi 
an  extent  lias  the  law  ot  estoppd  been  uj^ 
piled  to  protect  a  bona  fide  pnicliaaer  of  stodc, 
that  he  Is  protected  now  in  alUMst  e/wmy  In- 
stance where  he  would  be  protected  If  be 
was  porchaslng  a  promigaorj  note  or  other 
negotiable  instnunent  The  courts  are  stead- 
ily extendhig  the  application  of  tlie  law  of 
estf^pd  herein,  and  In  the  coarse  of  time  It 
Is  possible  that  eertlflcates  of  stodc  ma7  be- 
come more  n^otlalde  than  negotiable  Instro- 
mnits  themselTes."  Wttiioat  Intending  to 
nnlto  In  the  prophec?  of  ttie  learned  aathor 
as  to  what  may  yet  be  don^  the  fact  Is  that 
courts  hETc  felt  called  on,  ex  necesdtate  r^, 
to  free  eertlflcates  of  stock  from  many  of  the 
burdens  that  most  nonn^ldable  InstnunoitB 
are  required  In  hiw  to  cany.  If  a  negotiable 
tnstnnnenrt  Is,  as  has  been  said  of  It  by  a  dls- 
tingolshed  Jurist,  **a  courlw  without  luggage," 
a  certificate  ct  stoi^  In  the  form  now  usually 
followed,  might  at  least  be  said  to  be  "a 
courier  wttliout  much  lufKsgek**  If,'  as  wss 
dsdded  In  Bank  t.  Iglebart.  6  GUI.  00,  Reese 
T.  Bank.  14  Md.  271,  and  Hammond  t.  Hast- 
ings, 184  n.  8.  401.  10  Sup.  Ot  727.  88  L.  Bd. 
900,  corporations  are  protected  by  reason  of 
PcotIsUmui  In  their  diarters  ot  whldi  the  pur- 
chasers of  stock  must  take  notice,  upon  what 
prlndirie  should  tiie  purchasecs-  be  denied  the 
protectlcn  and  rights  the  dtarters  give  them? 
Ibm  was  not  only  no  prorlslon  In  this  char- 
ter which  gave  a  purchaser  notice  that  the 
company  had  the  rl^t  to  accept  of  a  stock- 
holder such  a  waiver  of  tiie  Increase  of  stodk 
as  would  bind  thoee  who  became  purchasers 
of  that  stock  before  the  Increase  was  made, 
but  the  diarter  limited  tin  rl^t  to  the  stock- 
holders "at  the  time  of  the  Increase^"  and  a 
purchaser  might  wen  assume  that  such  rlg^ 
would  be  preserved.  This  certificate  was  i»- 
sued  after  the  aUeged  waiver  by  Ur.  Brooks, 
and  if  the  c<mipany  desired,  or  had  the  power, 
to  protect  Itself  against  that  provision  in  tbe 
charter.  It  Mhoold  have  noted  tbe  fact  of  tbe 
waiver  on  the  certificate.  As  the  company 
was  aware  of  the  pnr^se'  by  tiie  appellee 
before  Its  actual  allotment  of  the  new  stock, 
—before  It  could  allot  it,— and  as  he  was  a 
bMia  fide  pundiaser  of  tiie  60  dmres  of  the 
original  stock,  for  value,  and  without  any  no- 
tice  of  the  attempted  waiver  by  31r.  Brooks, 
even  if  it  be  ccmceded  that  he  could  waive  it 
so  as  to  bind  himsdf  when  he  signed  that 
agreement,  the  appdlee  was  not  bound  by 
that  act  of  Ur.  Brooks,  but  took  Qie  sto^ 
without  In  any  wise  being  affected  by  such  at- 
tempted waiver.  Grafflln  Oa.  t.  Woodslde.  87 
Md.  162,  89  AtL  418;  Brant  v.  Bhlen,  60  Md. 
25;  Knox  v.  American  Co.,  148  N.  T.  464.  42 
N.  IB.  988,  81  li.  B.  A.  779;  and  Other  eases 
might  be  cited  In  support  of  this  cuiduslon. 

Hie  Jurisdiction  of  a  court  ct  oQuIty  to 
grant  the  relief  given  by  tbe  decree  is  fully 
sustained  by  the  authorities  referred  to  in 
the  first  part  of  this  opinion,  and  as  the 
amount  of  damages  to  be  allowed,  in  the  event 


of  the  case  being  determined  in  favor  <tf  the 
appellee,  was  fixed  by  agreement.  It  Is  unnec- 
essary for  us  to  discuss  those  questions,  and 
the  decree  will  be  affirmed.  Decree  afflrmed; 
the  anv^lant  to  pay  the  costa. 


LUUAN,  Clerk,  v.  HITCHEINS  BB08.  CO. 
(Conrt  of  Appeab  of  Maryland.   Nov.  23,  1889.) 
ooNarrruTioNAii  law— titlb  or  act— squax< 

PROTBOTION  OF  UWS. 

1.  Under  Const,  art.  8,  I  29,  reonlrins  every 
law  to  embrace  but  one  ■nuect,  wnicit  luiall  be 
described  In  its  title,  Acts  Gen.  Aasem.  1898,  a 
493,  entitled  "An  act  prohibiting  corporatioDS 
and  their  offlcera  and  agents  from  aelling  mer- 
chaDdise  In  a  certain  coonty  to  their  em^oyfie,"  is 
void  when  the  body  of  tiie  act  prombita  their 
owning  any  iotereat  In  any  general  store  or  mer- 
chandise bbsineas,  or  their  conducting  or  carry- 
tng  oo  any  soch  basiness,  or  having  any  Interest 
In  the  profits  of  tbe  same. 

2.  Acts  Gen.  Aasem.  1898.  c.  493,  prcAIblting 
mflrond  and  mining  corporations  and  thrir  oflBcers 
and  agents  doing  buuneBS  in  a  certain  county 
from  owning  any  interest  in  any  goieral  Bt<He  or 
merchandise  buslneas,  or  ther  oondnctmg  or 
carrying  on  any  such  badness,  or  having  an  in- 
terest ut  the  jwofits  thereof,  in  sndi  eonnty,  is 
TioIatiTe  ot  Const  tT.  8.  Amend,  art  14,  S  1, 
guarantying  to  all  persons  the  equal  protection 
of  the  law,  as  such  claaaificatloo  of  corpora tions 
and  persons  and  Interfering  with  their  Ub^ty  to 
contract  la  arbitrary  and  onreasonable.* 

Appeal  from  circuit  court  Allegany  county; 
David  W.  Sloan.  Judge. 

Petition  by  the  HItdiens  Bros.  Ooovany 
against  Tlieodore  Lnman  for  a  writ  of  man- 
damus. From  a  pro  forma  order  of  manda- 
mus, the  defendant  appeals.  Afllrmed. 

The  following  are  the  sections  of  Acts  180&. 
c.  498.  nfbrred  to  In  ogt^tum: 

**See.  2.  And  be  It  enacted,  that  it  shaU 
not  be  lawful  toe  the  derfc  of  ttw  circuit 
conrt  for  Allegany  coonty  to  Issue  a  trader's 
license  to  any  corporation  or  person  or  per- 
sons to  sell  goods,  wares  and  merchandise, 
unless  he  shall  first  administer  to  tiie  party 
applying  therefw  an  oatib  that  no  railroad  or 
miniDg  company,  or  president  manage,  an- 
perlntendait.  or  any  director,  or  other  officer 
of  sudi  corporatimi,  has  any  interest  directly 
or  indirectly  In  such  store  or  business,  or  the 
profits  thereof,  puxposed  to  lie  carried  on  un- 
der MUd  license. 

"Sec.  8.  And  be  It  enaded,  tliat  any  ston 
(X-  business  conducted  in  Allegany  county  liy 
railroad  or  mining  corporation,  w  ^vato  iur 
dlvlduals  engaged  in  raUroacUng  or  mining.  In 
which  goods,  wares  or  merdiandlse  an  sold 
to  the  employte  of  the  owners  of  sudi  store 
or  business  in  part  payment  of  thedr  wages  as 
sucli  emi^yte,  shall  be  subject  to  a  suit  at 
lap  for  damages  by  tbe  employte  purchasing 
sndi  goods,  and  be  liable  to  the  said  emtfoyfis 
in  a  sum  of  money  equsl  to  ttie  amount  paid 
for  such  goods,  wares  ot  merchsndlse  bought 
by  such  enqtloyds.' 

"Sec.  4.  And  be  It  enacted,  that  any  such 
mining  corporation  who.  tiiroi^  Ite  stodtiiold- 
ers.  officers,  by  any  rule  or  regulation  ot  Ite 
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bnalneflB,  «hall  make  any  contract  with  the 
keepen  or  ownen  of  any  other  store  wlierel^ 
the  empIoT&B  of  sudi-  C(Xpotatl<m  aball  be 
obliged  to  trade  vlHi  indi  keeper  or  owner, 
shall  be  guilty  of  a  mlademeanor  and  npoo 
conTlctlou  shall  be  nihJect  to  damages  pli- 
able to  said  employg  to  the  extent  of  the 
amount  of  goods  purchased  from  radi  store; 
proof  of  Boch  a  craitract  betweoi  the  mining 
coiporatlon  and  the  storekeeper  shall  be  prima 
fade  evidence  of  the  fact  that  such  itore  is 
under  ccmtrol  of  andi  mining  corporation  and 
In  Tlolatton  of  the  provisions  of  this  act. 

"Sec.  6.  And  be  It  enacted,  that  any  corpo- 
ration or  person  who  shall  violate  any  of  the 
provisions  of  llils  law,  which  Is  hereby  de* 
Glared  to  be  law  to  prevent  en^iloyera  from 
controIUng  the  trade  of  their  employfis,  or  co- 
erdng  and  directing  them  to  any  certain 
store.  Shall  be  deemed  guilty  of  a  misdemean- 
or, and  oa  conviction  thereof  shall  be  fined  not 
less  than  fifty  doUars  nor  more  than  five  hun- 
dred doUars;  and  the  license  of  such  corpora- 
thn,  pwson  or  persons,  diall  be  supiuressed. 

**8ec.  &  And  be  It  enacted,  that  this  act 
shall  take  effect  on  the  first  day  of  Jamiary, 
1880. 

*'Annoved  April  14,  1808.'* 

Argued  bef<»«  HcSUUKRT,  OL  3.,  and 
BRISOOn,  9CHMDCIKXB.  PEABGB^  PAOB, 
BOYD,  F9WLER,  and  BOND.  JJ. 

R,  R.  Henderson  and  BaJgh  M.  Loman,  for 
appellant  BenJ.  A.  Richmond  and  Wllham  0. 
Devecmon,  for  ivpaUm. 

HcSHBlRRT,  OL  7.  The  proceedings  In  Oils 
cute  are  designed  to  test  the  constitutionally 
of  chapter  493  of  the  Acts  of  the  Oraiecal  As- 
sembly of  this  state  passed  at  the  January 
session  of  1806.  The  Utle  of  the  statute  is  In 
tiiese  words:  **An  act  to  prohlMt  ratlroad 
and  mining  corporations,  their  officers  and 
agnits.  from  selling  or  bartering  goods,  wares 
or  merchandise  In  Allegany  conn^  to  their 
employes.**  The  first  aectl«i  enacts:  "niat 
It  shall  not  be  lawful  for  any  railroad  or  min- 
ing corporation,  doing  bustuess  In  Allegany 
county,  nor  for  the  president,  vice-president, 
'  manager,  superintendent,  any  director  or  oth- 
er cGUxt  of  sndi  corporation,  to  own  or  have 
any  Interest  in  any  general  store  or  merdian- 
dlse  boBinesb  in  Allegany  county,  in  whli^ 
goods,  wares  and  merchandise  are  sold,  nor  to 
conduct  or  carry  on  any  audi  badness,  w 
have  any  interest  in  the  profits  of  the  same  In 
Allegany  county,  nor  to  Sell  or  barter  any 
goods,  wares  or  merchandise  la  sucb  county.** 
The  remaining  sections  are  set  fwth  in  the 
nmrgin.  The  appellee  Is  a  trading  corpora- 
tUm.  One  of  its  stot^Uiolders  is  a  directw 
In  the  Barton  ft  George's  Creek  Coal  Coip- 
pany,  a  mining  corporation  of  Allegany  coim- 
ty.  By  the  general  laws  at  the  state,  b^ore 
a  person  or  a  corporatl(m  can  lawfully  «m- 
duct  a  mendiandlslng  business  in  any  county, 
a  trader's  license  must  be  procured  from  the 
derk  of  the  drcnit  oourt  In  the  lattw  part 


of  AittU,  1800.  sppllcatlon  was  made  by  the 
a^Uee  to  the  a^ieHant,  who  Is  the  derk  of 
the  circuit  court  for  All^vny  county,  for  m 
trader's  Uc^ise.  The  dertt  refused  to  Issoe 
the  license  unless  the  oath  prescribed  by  flie 
second  section  of  the  act  now  under  reivfew 
waa  first  talnn  by  some  offioor  of  the  appdlee 
coipocatttm,  bnt  tiie  trsasnrw  at  tiie  sppeDee 
refused  to  make  the  oath,  because  one  of  the 
atockludders  of  the  HItdiens  Beds.  OonvuT 
was  a  directw  In  a  mining  cocpcnatlaa. 
HierenpcMi  the  clerk  declined  to  issue  the 
license  applied  for  by  the  appellee,  and  the 
latter  filed  in  the  drcult  oourt  a  petition  pray- 
ing that  a  mandamus  might  go  out  Erecting 
the  clert  to  issue  the  license.  DItlnutely  a 
pro  tornuL  order  was  passed  requiring  the 
cleriE  to  deliver  the  license,  and  from  that  or- 
der this  sppeal  has  been  takoi. 

The  validity  of  the  statute  has  been  assail- 
ed upon  a  number  of  grounds,  some  of  which 
will  DOW  be  considered.  The  title  dedares 
that  the  aet  is  sn  act  to  prohibit  railroad  and 
mining  eorporatloDS,  their  offlcera  and  agents, 
from  selling  goods,  wares,  and  merchandise  to 
thdr  em^oyfis;  whereas  the  body  of  the  aet 
makes  it  unlavrfnl  not  only  for  a  railroad  and 
mtailttg  corporatlm  to  sdl  or  barter  any  good^ 
wares,  or  merdiandlse,  but  for  sny  prestdent; 
vice  president,  manager,  superintendent,  di- 
rector, or  other  <^csr  of  such  corponflons  to 
own  or  have  any  hiterest  whatever  tai  any 
store  or  mOTchandlae  business  In  AHegany 
county,  without  the  dightest  referoiGe  to 
whether  sales  are  made  to  the  employes  of 
railroad  or  mining  corporations  or  not.  Thoe 
are  two  thtaigs  prohibited  In  tbe  body  ot  the 
act  under  a  title  indloatliv  a  pUEpose  to  pro- 
hibit but  one  thing,  and  that  one  Uilng  Is  a 
wholly  different  thing  from  tbe  two  vdiich  are 
{oohlbited.  Tlie  tltte  relates  to  sales  to  em- 
pk^te;  the  body  of  the  act  prohlblte  railroad 
and  mining  corporations  from  selling  at  ail; 
and  it  also,  without  qualificati<n,  prohiUte 
the  designated  officers  from  having  any  Inter* 
est  hi  any  store,  and  from  sdlhig  to  any  per- 
son any  goods,  wares,  or  merchandise  in  the 
county.  Tbe  title  Indicates  that  the  act  is 
designed  to  provide  a  restricted  prohibition 
while  the  body  of  tbe  act  dedares  an  unre- 
stricted prohlbltl<ni.  A  provldon  forbidding  a 
sate  to  employes  is  widdy  dlftoent  from,  be- 
cause much  narrowo'  than,  a  provldon  focUd- 
dlng  a  aale  to  any  one.  Though  Qie  tlfle  need 
not  contain  an  abstract  of  the  UU,  nor  give  In 
detail  the  provisions  of  the  act.  It  must  not  be 
misleading  by  apparently  limiting  the  mad- 
ment  to  a  much  narrower  scope  than  the  body 
of  the  act  Is  made  to  compass;  nor  must 
there  be  doaked  In  the  enactmoit  any  fbrdgn, 
discordant,  or  Irrelevant  matter  not  diadoaed 
In  tbe  tKle.  No  one  reading  a  tttle  vrtildi  was 
crafined  to  a  prohibitlfm  agalnat  parttcnlar 
persona  selling  to  their  employfis  would  ever 
infer  that  the  thing  actually  prohibited  in  the 
act  itself  was  a  sale  by  those  persons  to  any, 
one.  The  wisdom  of  requiring  the  title  to  dls-* 
dose  tbe  subject  <tf  the  statute  and  '*^"*"g 
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the  act  to  that  one  subject,  !■  mnstrated  by  the 
IflglBlatloii  now  before  m.  It  may  be  (ae- 
snmiDg'  inch  legUIatlon  would  be  free  from 
other  InflrmltleB)  that  there  conid  be  no  objec- 
tion to  prohibiting  officers  of  railroad  and  min- 
log  corporations  from  selling  mwcbandlse  to 
thebr  employ te,  while  there  wonld  be  ntj  se- 
rious objections  to  prohibiting  snch  officers 
from  selling  to  other  persons.  The  act  goes 
far  beyond  the  purpose  declared  In  lis  title, 
and  In  this  respect  disregards  the  prorlalims  of 
section  29,  art  8,  of  tiie  constltntlon  otf  acary- 
land.  which  declares  "that  erery  law  enacted 
tiy  the  general  assembly  shall  «abrace  but  one 
subject,  and  that  shall  be  described  In  Its  ti- 
tle." BCbarf  T.  Todcer,  73  Hd.  878,  21  Aa  fitt. 
We  have  before  lis  now  the  reverse  <tf  the  sit- 
uation which  was  presented  In  Dromen  t. 
Banks,  80  Md.  318,  80  AU.  654,  In  that  case 
there  woe  two  component  parts  of  one  title. 
Both  of  these  were  comprebenalTe  enough  to 
Include  under  either  ttie  wbtrie  of  the  enact- 
ed legislation,  but  it  was  Insisted  that  the  use 
of  the  two  narrowed  the  scope  of  the  title,  and 
tbat;  therefwe,  the  body  of  the  act  was  wider 
than  the  title,  as  thus  narrowed.  Indicated. 
This  craitentlon  was  not  adopted,  and  It  was 
held  that  two  unlrersal  prcqposltlona  oonld 
never  be  eqtdTalrat  to  a  particular  proposition; 
that  flie  two  general  Uties,  neither  being  tbe 
contrary  of  the  other,  continued  to  be  general 
what  used  together,  end  did  not  become  more 
lOtrietlTe,  when  etuijolned.  than  either  would 
have  singly  been.  In  tbe  case  at  bar  the  title 
of  the  act  rdates  to  a  particular  prohlUtlon, 
and  the  effort  la  to  Indnde  under  that  a  gen- 
eral, or  at  iMst  a  Tery  much  broader,  pnAlbi- 
timi.  In  tiie  body  vt  the  act  But  we  need  not 
pursue  this  dlBcnssIcMi  farther,  because  there 
Is  another  obJectl<Hi  equally  ai^rent  and 
equally  fatal  to  the  act,  and  tiiat  objection  Is 
founded  on  the  fourteentii  amendment  to  the 
constitution  of  the  United  States.  Section  1 
ot  the  am^idment  guaranties  the  equal  protec- 
tion of  the  laws  to  all  peraiXM  alike.  It  ap- 
plies to  corporations  as  well  as  to  Individuals. 
Railroad  Ga  t.  Ellis,  166  U.  S.  100,  17  Sup. 
Ct  265.  41  Ii.  Bd.  eee.  A  statute  whlcb  de- 
nies to  one  person  the  protection  that  is  ac- 
corded to  others  under  the  same  conditions, 
and  In  the  like  sltnatira.  or  wUch  Imposes  on 
one  a  burden  not  similarly  borne  by  others, 
Is,  because  it  so  discr'jilnates,  In  both  In- 
stances Invalid  under  the  i»aramoQnt  organic 
law.  Thoui^  It  was  pcrfectiy  competoit  to 
the  legislature  to  prevent  railroad  and  mining 
corporations  from  engaging  In  the  business  of 
bartering  or  selling  goods,  wares,  and  mer- 
diandlse,  either  by  not  conf^Ing  sndi  a  pow^ 
9t  upon  them  In  tiielr  Charters,  or.  If  It  had 
•  been  craiferred,  then  by  enbsequently  amend- 
ing tbB  charters,  and  Imposing  the  restriction 
by  such  an  amendment,  yet  It  was  obviously 
not  within  the  power  of  the  gaieral  assembly 
to  dwy  to  particular  Individuals  who  bAp- 
pened  to  be  officers  of  those  corporations,  and 
merely  because  they  were  such  officer^  the 
right  which  every  other  dtlien  of  tiie  eoimty. 


whether  ui  <tflcer  of  other  ooriMvations  er 
not,  possessed  to  sdl  goods,  wares,  and  mer^ 
diandise  within  the  county.  While  the  leg^s- 
lataxe  may,  under  condlticms,  create  rlnaims. 
and  subject  all  persons  coming  wlUiln  the 
classlAcatlons  to  burdens  or  duties  not  Imposed 
upon  Individuals  outelde  of  the  dasses,  tboe- 
dasslAcatlons  inust  not  be  arbitrary  or  unreal 
sonable,  but  must  rest  upon  some  difference- 
wblcb  bears  a  reasonable  and  Just  rekition  to 
the  act  in  reqtect  to  which  the  classiflcatlon  Is 
pn^rased.  It  mKf  not  single  out  the  dlrectm 
of  one  ooiporatlon,  and.  solely  because  they 
are  such  directors,  prohibit  them  from  en- 
gagjng  bi  some  other  business  open  to  tbe  dl' 
rectors  of  all  other  corporations,  any  mote 
Okbjx  It  can  by  a  general  enactment,  not  pass- 
ed In  the  exerdse  of  the  iMllce  power,  burdui 
one  corporation  with  a  llabOl^  from  which 
other  corporations  of  the  same  kind,  under  prt' 
ctoely  similar  drcumstances,  are  relieved. 
'The  state  may  not  say  that  an  white  men 
sbaU  be  subjected  to  tbe  payment  of  the  at- 
toni^s'  fees  of  parties  successfully  snhig 
them,  and  all  black  men  not  It  may  not  s^ 
that  all  men  beyond  a  certain  age  shall  be 
abme  thus  subjected,  or  all.men  possessed  of  a 
certain  wealth.  These  are  dlstinctlonB  which 
do  not  furnish  axty  ptopa  basis  tor  the  at- 
tempted claasifloatims.**  Railroad  Oa  v.  Xft- 
Its,  supra. 

Assuming  that  tiie  act  of  1898  does  no  more 
than  prohibit  an  officw  of  a  railroad  or  min- 
ing corporation  from  selling  goods,  wares,  and 
merchandise  to  the  ctHnpany'a  onployte.  the 
Inquiry  Is  presented  whether  tbe  sale  of  goods 
by  a  persm  who  .Is  an  officer  of  a  mining 
or  a  rallmad  nnporatloii  to  an  onployd  of  that 
company  differs,  In  substance  and  In  prindple. 
from  a  sale  of  goods  by  an  officer  ot  any  other 
corporation  to  an  employ^  of  tbe  lattw  com- 
pany. "The  purpose  Is,  manifestly,  the  same 
In  each  case,  namely,  the  sale  by  the  employer 
to  the  employ^  of  tiie  artideo  designated; 
and  It  reqnlres.predsely  the  same  demente  to 
constitute  a  contract— Including  mental  capad- 
1y  In  the  parties  contracting,  and  freedom 
from  fraud  and  overreaching— in  the  one  case 
as  it  does  In  the  other.*'  Frorer  v.  People.  141 
IlL  171.  81  N.  B.  896,  IS  L.  R.  A.  ^  Ttere 
can  be  no  reason  wt^  an  officer  of  a  railroad 
or  a  mining  corporation  should  be  restrained 
by  stetnte  from  sdllng  to  an  employ^  of 
either  of  those  companies  any  goods,  wares, 
and  mercbandls^  that  does  not  wltJi  equal 
force  apply  to  an  officer  of  any  other  corpora- 
tion which  employs  similar  labor.  The  owner 
ot  a  mine  and  the  operator  of  a  railroad  hare 
no  other  control  over  the  employA  "than  that 
which  may  result  from  employing  him,  or 
continuing  blm  In  ^ployment  or  reftulng 
to  do  so;  and  every  other  employer  of  labor 
has  predsdy  the  some  control  over  those  who 
obtain  or  wish  to  obtain  onployment  with 
blm.  There  can  be  so  reason  why  the  miner 
or  the  operative  <m  a  nUbroad  will  be  more 
or  dUCwently  influenced  by  his  lu^ws  or  fears 
In  these  respects  than  win  laborers  In  any 
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other  Industries.  *  *  *  There  Is  nothing  In 
operating  mines  or  sallroada  to  render  the  in- 
dlrldual  less  capable  to  contract,  or  to  give 
him  greater  wisdom  and  adroitness  therein, 
than  he  would  possess  were  he  engaged  In 
operatli^  and  controlling"  a  manufacturing 
establishment,  or  conducting  commercial  pur- 
suits, or  any  other  of  the  numerous  branches 
of  industry.  In  each  and  aU  of  these  callings 
vast  numbers  of  both  skUled  and  unskilled 
laborers  are  employed,  and  their  relations  to 
their  employers  would  seem  to  be  under  pre- 
cisely the  same  conditions  as  are  those  affect- 
ing the  relations  between  mine  owners  and 
officers  of  railroads  on  the  one  side  and  their 
employ^  on  the  other.  The  prohibition  which 
the  statnte  contains  Is  not  imposed  for  the 
purpose  of  rendering  mining  and  railroading 
less  perilous  or  laborious^  nor  to  restrict  or 
regulate  the  duties  of  employer  and  employ^ 
in  respects  peculiar  to  those  industries,  but 
for  the  sole  purpose  of  imposing  disabilities 
In  contracting  as  to  the  sale  of  goods,  wares, 
and  merchandise,— things  about  which  all  la- 
borers must  contract,  and  as  to  which  officers 
and  agents  of  all  other  corporations  and  in 
every  other  branch  of  industry  are  permitted 
to  contract  with  their  employes  wlthont  any 
restriction  whatever.  Prorer  v.  People,  supra. 
See,  too,  MiUett  v.  People,  117  111.  2&4,  7  N. 
B.  631;  State  v.  GoodwlU.  33  W.  Va.  179,  10 
S.  E.  28B.  6  L.  R.  A.  621;  Com.  v.  Perry,  155 
Mass.  117,  28  N.  E.  1126,  14  U  R.  A.  326; 
Railroad  Go.  v.  Ellis,  165  U.  S.  ISO,  17  Sup.  Ct 
256,  41  L.  Ed  666;  and  cases  therein  referred 
to.  We  refer  to  these  cases  merely  as  Illua- 
tralions,  without  adopting  all  that  they  de- 
cide, and  without  intending,  by  alluding  to 
them,  to  question  the  conclusion  reached  la 
ShaflTer  r.  aUnlng  Co.,  56  Md.  74.  This  at- 
tempted classification  in  the  act  of  1393  is 
obviously  arbitrary,  and  was  not  made  to  rest, 
as  we  have  above  pointed  out,  upon  some  dif- 
ference which  bears  a  reasonable  and  Just 
relation  to  the  act— the  thing— In  respect  to 
which  the  classification  Is  ivoposed.  The 
statute  was  not  passed  In  the  exercise  of  the 
pellce  power  of  the  state,  as  was  the  case  in 
State  V.  Broadbelt,  89  Md.  — ,  43  AO.  771, 
46  L.  R.  A.  433,  and  in  Railroad  Oo.  v.  Mat- 
thews, 174  U.  S.  96,  19  Sup.  Ct  609,  43  L.  Ed. 
909,  and  is  repognaut  to  the  fourteenth  amend- 
ment 

In  Shaffer  v.  Mining  Co.,  66  Md.  80,  this 
court  quoted  with  approval  the  followlog  pas- 
sage from  Judge  Cooley's  Constitutional  Lim- 
itations (p.  492):  "If  the  legislature  should 
undertake  to  provide  that  persons  following 
some  specified  trade  or  employment  should  not 
have  the  ei^acity  to  make  contracts,  •  •  * 
or  In  any  way  to  make  use  of  their  property, 
as  was  permissible  to  others,  it  can  scarcely 
be  doubted  that  the  act  would  transcend  the 
due  bounds  of  legislation,  even  though  no 
express  constitutional  provision  could  be  point- 
ed oat  with  which  it  would  oome  In  oonfllct. 


To  forbid  an  Individual  or  a  class  the  rl^t 
to  the  acquisition  or  enjoyment  of  property  la 
such  manner  as  should  be  permitted  to  the 
community  at  large,  would  be  to  deprive  them 
of  liberty  in  particulars  of  primary  importance 
to  their  pursuits  of  happiness."  It  can 
scarcely  be  contended  that  the  statute  whidi 
we  are  considering  does  not  violate  this  prin- 
ciple. The  first  section  distinctly  provides 
that  a  person  who  Is  an  officer  of  a  railroad  or 
minlns  corporation  shall  not  simply  and  solely 
because  he  Is  such  officer,  condnct  or  be  in- 
terested in  any  mercantile  business  in  Alle- 
gany coonty.  It  is  made  unlawful  for  him  to 
engage  In  a  lawful  business.  The  statute 
does  not  profess-  to  amend  the  charter  of  the 
appellee  company,  or  of  any  similar  company; 
nor  does  it  provide,  even  If  it  conld  lawfully 
BO  provide,  that  a  person  owning  stoi^  In  a 
trading  corporation  should,  by  reason  of  snch 
ownership,  be  ineligible  to  act  as  a  railroad 
or  mining  company  director;  bat  in  plain 
terms  It  arbitrarily  denies  to  a  person  who  is 
a  railroad  or  mining  company  official  the  right 
possessed  by  every  other  Individual,  whether 
an  officer  of  otlier  corporations  or  not  to  car- 
ry on  or  be  concerned  In  the  business  of  buy- 
ing and  selling  goods,  wares,  and  merchan- 
dlse.  It  denies  to  designated  officers  of  two 
kinds  of  CMporatlons  the  capacity  to  make 
contracts,  and  to  use  their  property  as,  con- 
fessedly. Is  permissible  to  all  other  persons 
who  are  not  under  some  recognized  I^al  dis- 
ability. Such  a  dralal  of  the  right  to  engage 
in  the  mercantile  business,  founded  exclusive- 
ly upon  the  fact  that  the  persixi  denied  that 
right  occupies  a  position  ot  trust  In  a  particu- 
lar corporation,  palpably  transcends  the  due 
bounds  of  l^slation,  and  when  assailed  in  a 
oourt  of  Justice  It  must  Inevitably  fall.  "Such 
legislation,"  as  was  well  said  in  Re  Jacobs, 
98  N.  Y.  114,  "may  Invade  one  class  of  rights 
to-day  and  another  to-morrow;  and.  If  It  can 
be  sanctioned  under  the  constitution,  while 
far  removed  in  time,  we  will  not  be  far  away 
In  practical  statesmanship  from  those  ages 
when  governmental  prefects  supervised  the 
building  of  houses,  the  rearing  of  cattle,  the 
sowing  of  seed,  and  the  reaping  of  grain,  and 
governmental  ordinances  regulated  the  move- 
ments and  labor  of  artisans,  the  rate  of  wages, 
the  price  of  food,  the  diet  and  clothing  of 
the  people,  and  a  largt.  range  of  other  affairs 
long  since,  in  all  civilized  lands,  regarded  as 
outside  of  governmental  functions.  Such  gov- 
ernmental Interferences  disturb  the  normal 
adjustments  of  the  social  fabric,  and  usually 
derange  the  delicate  and  complicated  machin- 
ery of  industry,  and  cause  a  score  of  ills  while 
attempting  the  removal  of  one."  The  reasona 
we  have  given  are  quite  sufficient  vrlthont 
assigning  any  others,  to  show  that  the  legiala- 
tion  embodied  In  the  act  of  1898,  which  Is  now 
before  us,  is  absolutely  void.  The  pro  forma 
order  was,  therefore,  right  and  It  Is  accord!^ 
ly  affirmed.  Order  affirmed,  with  costs. 
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BOABD   OF   COUNTT   SCHOOL  COM'Bfl 
OF  WOBCESTEB  COUNTY  et  al.  t. 
GOLDSBOROUGH.  Comptroller. 

(Oonrt  of  Appeali  of  Maiylud.   Dec.  0.  1880.) 

COUNTT  SCHOOL  GOHHIBSIONnB— RBHOVAL 
BT  QOVBRNOR-SCHOOi.  FUNDS-PAT- 
HENT— MANDAMUS. 

1.  Const,  art  2,  S  16,  authorizes  the  gOTernor 
to  remove  civil  ofDcers  appointed  by  him,  for 
tiicompetenc7  or  misconduct.  Code,  art.  77  (Act 
1882,  c  841),  directs  him  to  appoint  a  board  of 
county  school  commisrioDers  for  each  county, 
which  by  section  19  fs  declared  a  body  politic  and 
corporate,  and  antiiorlied  to  exerdae  all  powers 
Kraoted  in  its  corporate  name;  and  sectioa  21 
gives  such  board  general  aapervtsion  and  control 
of  all  schools  ID  Die  county  for  whicb  it  is  ap- 

Ktnted.  Beld  that,  since  memtKrs  of  a  school 
ard  so  appointed  had  no  personal  authority  con- 
ferred on  them  by  the  state,  they  were  not  avil 
officers,  within  the  constitutional  provision,  and 
hence  the  goveruor  had  no  power  thereunder  to 
remove  a  member  of  audi  board  for  alleged  in- 
competency or  miMondoct. 

2.  Where  the  governor  erroneously  removed  a 
member  of  a  board  of  county  school  commiftston- 
ers.  for  alleged  incompetency  and  miscondact, 
and  anrainted  another  to  fill  his  place,  and  on 
the  incumbent's  refusal  to  vacate  the  office  an- 
other board  waa  organized,  and  the  latter  drew 
a  draft  on  the  state  treasurer  for  funds,  whidi 
tbe  comptroller  failed  to  pay,  such  board,  being 
illegally  constituted,  wai  not  entitled  to  manda* 
moa  to  compel  the  parment  of  audi  draft 

Appeal  from  dnruit  court,  Anne  Arundel 
Conner;  James  Berell  and  L  nionuw  Jmeo, 
Aaalstant  Jodgea. 

Mandamns  tqr  the  boaid  of  ooonty  achocd 
commlaslonen  of  Worcester  county  against 
'Phillips  Lee  Gtridsborougb,  comptroller,  etc, 
to  compd  the  payment  of  county  scfliool  funds.' 
From  an  order  r^uiting  the  wHt  and  dismiss* 
log  the  petition,  relator  appeals.  Affirmed. 

Gans  &  Haman,  W.  Calvin  Chesnut,  and 
Adlal  P.  Barnes,  for  appellant  Atty.  Gen. 
Oalther  and  John  H.  Hardy,  for  appellee. 

McSHERRT,  C.  J.  The  ultimate  question 
for  decision  on  the  record  before  us  Is  this: 
Has  the  governor,  under  section  15.  art  2,  of 
the  state  constitution,  the  power  to  remove  a 
county  school  commissioner  from  office  for  In- 
competency or  misconduct?  That  question 
comes  up  In  the  following  way:  Laban  T. 
Qnillln,  one  of  the  three  school  commission- 
ers of  Worcester  county,  after  due  notice  and 
opportunity  to  be  heard,  was  removed  by  the 
governor  on  the  18th  of  August  1889.  On  tbe 
same  day  the  governor  appointed  Harry  P. 
Dale  In  place  of  Qulllln.  On  the  next  day 
Dale  qualified,  and  a  meeting  of  the  school 
t>oard  was  beld.  Qulllln  attended  the  meet- 
ing, and  refused  to  recognize  the  validity  of 
his  removal  by  tbe  executive.  Under  tbe  stat- 
ute the  board  consists  of  three  members.  Bd- 
gar  W.  McMaster,  who  had  In  August,  1898, 
been  elected  president  of  the  board,  and  As- 
bary  C.  Biley,  were,  with  Qulllln,  the  mem- 
bers of  the  board  when  the  last  named  of 
the  three  was  removed.  At  the  meeting  on 
August  17tfa,  Riley  and  Dale,  acting  together, 
deposed  M^as^  as  president,  and  elected 


Riley  In  his  place.  They  continued  In  office 
Straugbn,  who  had  been  elected  secretary, 
treasurer,  and  examiner  the  preceding  year. 
McMaster  recognized  Qulllln  as  a  member, 
and  BUey  recognized  Dale.  There  were  thus 
two  hostile  boards,  each  claiming  to  be  tbe 
rightful  board,  and  both  having  tbe  same 
secretary,  treasurer,  and  examiner.  In  this 
situation,  Biley,  acting  as  president,  and 
Straugbn,  acting  as  secretary,  drew  a  draft 
on  the  comptroller  of  the  state  treasury  (or 
the  funds  apportioned  by  him  to  the  school 
board  of  Worcester  county;  but  the  comptrol- 
ler, not  recognizing  BUey  as  president,  refus- 
ed to  pay  tbe  draft  Thereupon  a  petition 
was  filed  in  the  name  of  the  board  of  county 
school  commissioners  against  the  comptroller, 
praying  that  he  might  by  mandamus  be  re- 
quired to  pay  the  draft.  The  comptroller  fil- 
ed an  answer,  to  which  the  relator  demurred. 
This  demurrer  was  overruled,  and  the  peti- 
tion was  dismissed,  and  hence  this  appeal. 

If  the  governor  had  no  authority  to  re- 
move Qulllln,  his  appointment  of  Dale  In  the 
place  of  Quillin  was  a  nullity,  and  Dale  did 
not  by  that  appointment  become  a  member 
of  the  board.  If  Dale  did  not  become  a  mem- 
ber of  the  board,  tbe  deposing  of  McMaster 
as  president  by  Biley  and  Dale  was  futile  and 
of  no  effect  and  the  election  of  Biley  by  Dale 
and  BUey  to  succeed  McMaster  as  president 
was  no  election  at  all;  and.  If  Riley  was  not 
president,  then  the  draft  drawn  by  him  as 
president  was  a  draft  that  tbe  comptroller 
was  not  bound  to  pay.  If  the  comptroller 
was  not  In  law  bound  to  pay  that  draft,  th«i 
a  mandamus  compelling  him  to  pay  it  cannot 
be  issued.  Thus  the  controversy  reaches  bacic 
to  the  Inquiry  which  was  stated  at  the  begin- 
ning of  this  opinion.  On  the  one  hand,  It  Is 
contended  that  the  governor  has,  under  sec- 
tion 15,  art  2,  of  tbe  constitution,  the  power 
to  remove  a  school  commissioner.  On  the  oth- 
er hand,  It  Is  maintained  that  a  school  com- 
missioner can  only  be  removed  under  section 
28,  art  77,  of  the  Code  of  Public  General 
Laws.  Section  15,  art.  2,  of  the  constitution 
provides:  "The  governor  may  suspend  or  ar- 
rest any  military  officer  of  the  state  for  dis- 
obedience of  orders  or  other  military  offence; 
and  may  remove  him  In  pursuance  of  the  sen- 
tence of  a  court  martial;  and  may  remove  for 
Incompetency  or  misconduct,  all  civil  officers 
who  received  appointment  from  the  executive 
for  a  term  of  years."  Section  25,  art.  77.  of 
the  Code  enacts:  "In  case  of  the  death  of  any 
county  school  commissioner,  or  his  resigna- 
tion or  removal  from  the  county,  or  disquali- 
fication from  any  legal  cause  during  the  re- 
cess of  the  general  assembly,  the  governor 
shall  have  power  to  appoint  a  qualified  person 
to  fill  the  vacancy  for  the  unexpired  term.  In 
case  of  Inefficiency,  refusal  to  act  or  breach 
of  tru^  the  board  may.  by  a  vote  of  a  major- 
ity of  Its  members,  declare  the  office  vacant 
and  give  notice  to  tbe  party  concerned.  An 
appeal  may  be  taken  to  the  state  board  of  ed- 
ucation, whose  decision  shall  be  final,  but  U 
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no  appeal  b«  taken  within  ten  days,  the  va- 
cancy shall  be  filled  as  hereinbefore  provid- 
ed." This  section  of  the  Code  provides  in 
terms  for  the  removal  of  a  school  commission- 
er. It  professes  to  deal  with  that  subject, 
while  section  15,  art  2,  of  the  constitution 
does  not  expressly  Include  a  school  commis- 
sioner, and  Is  applicable  to  falm  only  in  the 
event  that  he  is  a  "civil  officer,"  within  the 
meaning  of  that  phrase  as  used  In  that  and 
other  sections  of  the  organic  law. 

The  public  school  system,  as  It  now  exists, 
was  framed  by  the  leglsUiture  pursuant  to  the 
requirements  of  article  '8  of  tJie  state  consti- 
tution. By  the  statutes  at  present  In  force  on 
that  subject,  as  embodied  In  article  77  of  the 
Code,  the  school  commissioners  are  appointed 
by  the  governor,  with  the  approval  of  the  sen- 
ate. Cor  a  term  of  six  years;  the  beginning  of 
the  term  being  fixed  in  the  month  of  August 
following  the  appointment.  By  section  19  of 
the  article  Just  named,  It  Is  expressly  declared 
that  the  school  commissioners  for  each  countj 
shall  be  and  constItute~a  body  corporate;  and 
all  the  property,  funds,  and  effects  belonging 
to  the  public  schools  of  the  respective  coun- 
ties are  declared  to  ve^t  In  these  boards  or 
bodies  corporate.  To  these  boards,  to  these 
<x>rporatlons,  and  not  to  the  Individual  school 
commissioners,  are  committed  the  whole  man- 
agement and  control  of  the  public  schools. 
Now,  the  question  Is,  are  these  school  com- 
missioners  "civil  officers,"  within  the  meaning 
of  section  IS,  art  2,  of  the  constitution,  or 
are  they  merely  members  of  public  corpora- 
tions, exercising  not  personally,  as  civil  offi- 
cers, the  duties  Imposed  upon  the  boards  of 
school  commissioners,  but  discharging  those 
duties  solely  through  and  in  the  name  of  the 
corporate  entity  of  which  by  their  appoint- 
ment they  become  members?  There  is  a 
sense  In  which,  if  they  are  officers  at  all,  they 
may  be  said  to  be  civil  officers,  and  that  Is  as 
contradistinguished  from  military  officers;  but 
still  the  question  recora,  are  they  clvU  officers 
within  the  meaning  of  the  constitution,  when 
all  the  proTlBlons  of  that  Instrument  bearing 
upon  the  Inquiry  are  brought  together  and 
interpreted,  not  In  the  way  a  statute  would  be 
read,  bnt  In  the  way  those  provisions  must 
have  been  understood  by  the  people  who 
adopted  them?  Mayor,  etc.,  of  City  of  Balti- 
more V.  State,  15  Md.  376.  If  we  turn  to  sec- 
tion 13,  art  2,  of  the  constitution,  we  find  that 
the  terms  of  "all  civil  officers  appointed  by 
the  governor  and  senate  *  •  •  except  In 
cases  otherwise  provided  for  in  this  constitu- 
tion, shall  commence  on  the  first  Monday  of 
May  next  ensuing  their  appointment  and  con- 
tinue for  two  years  (unless  removed  from  of- 
flce)."  Now,  If  the  phrase  "civil  officers,"  used 
In  section  15,  is  to  be  understood  as  meaning 
the  officers  which  the  same  phrase  employed  in 
section  13  applies  to.  then,  if  a  school  commis- 
sioner is.  under  section  15,  a  "civil  officer,"  Act 
1892,  c  341,  which  created  a  term  of  six  years, 
to  b^;ln  In  August,  la  void,  under  section  13,  be- 
canae  aectlon  18  limits  the  tenn  to  two  jrean, 


and  fixes  Its  beginning  In  May.  Thus,  the  al- 
ternative Is  presented  of  dec^rlng  the  act  of 
1892  unconstitutional,  and  striking  down  wltt 
it  the  present  organization  of  the  puUlc  school 
system,  or  of  treating  the  school  commisgloD- 
ers  as  not  l>eltig  civil  officers,  within  the 
meaning  of  section  IS.  In  the  face  of  suca 
an  alternative,  a  strict,  rather  than  a  liberal, 
construction  must  be  placed  on  section  15. 
The  term  "civil  officers"  obviously  cannot 
have  different  meanings  In  these  two  closely- 
connected  sectlcms  of  the  same  article  of  the 
constitution,  nor  can  It  be  construed  more 
rigorously  In  the  one  than  in  the  other. 
"Where  the  same  language  Is  used  In  different 
clauses  of  the  constitution,  i^ran  the  same  or 
similar  subjects,  It  must  receive  the  same  caa- 
structlon,  unless  some  particular  reason  to  the 
contrary  can  be  assigned."  Roberts  t.  Gib- 
son's Ex'r,  6  Bar.  &  J.  116.  No  satisfactory 
reason  can  be  given  for  assuming  that  the 
people,  who  adopted  the  constitution  as  a 
whole,  understood  that  the  term  "civil  offi- 
cers" was  to  have  a  wider  signification  In  the 
fifteenth  than  in  the  thirteenth  section.  Orig- 
inally the  school  commissioners  were,  under 
Act  1865,  c.  160,  named  by  the  state  board  of 
education;  and  their  terms,  beginning  In  June, 
were  fixed  at  four  years.  Then,  under  Act 
1S68,  c  407,  they  were  elected  the  people 
for  a  term  of  two  years,  commencing  in  Janu- 
ary. Afterwards  they  were  selected  by  the 
Jud^s  of  the  circuit  courts,  and  finally  the 
power  to  appoint  them  was  confared  opon 
the  governor.  However  chosen,  they  were 
clotiied  with  no  power  to  be  exercised  by  them 
as  Individuals.  With  the  single  exception  ol 
the  authority  given  to  them  to  administer  an 
oath  in  matters  pertaining  to  public  schools, 
every  duty  to  be  performed  is  imposed*  and 
every  power  to  be  used  In  respect  to  the  pub- 
lic schools  is  conferred,  not  npoa  the  persons 
fUq;Mlnted  commissioners,  but  uiKui  the  cor- 
porate entities  of  which  those  persons  are 
merely  the  members.  In  dining  and  pre- 
scribing the  duties  imposed  and  the  powers 
given,  the  Code  [larticularly  refers,  not  to  fUe 
persons  called  "school  commissioners,"  bat  to 
the  "board  of  county  school  commissioners." 
Thus,  In  section  19,  art  77,  as  amended  by 
Act  1892,  c  538^  "The  board  of  county  school 
commlBsloners  Is  hereby  declared  to  be  a  body 
politic  and  corporate  by  the  name,  style,"  etc., 
and  "by  that  name  shall  have  perpetual  suc- 
cession, and  shall  be  capable  to  sue  and  be 
sued,  to  Imve  a  common  seal  •  *  •  and 
to  exercise  all  the  powers  and  privileges  here- 
by granted  to  or  vested  In  them."  SecUon  21 
gives  to  the  board  the  general  aaparrlsion  and 
control  of  all  schools  of  the  county.  Notably 
In  sections  6  and  18,  aa  enacted  by  Act  1892, 
c.  341,  is  tJie  legislature  careful  to  declare 
that  the  power  given  Is  not  to  the  IndlvldiiaiB, 
but  to  the  corporation.  The  first  of  these  sec- 
tions directs  the  governor  to  appoint  not  of- 
ficers, but  "a  board  of  county  school  commis- 
sioners for  each  county,  to  be  composed,"  in 
certain  counties,  "of  six  persons,  and  In  mA 
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of  ttae  other  countteB  of  tbree  penona.  •  •  * 
Tte  member  or  members  of  eacli  boud  who 
■hall  aerre  two.  four  and  six  yeara  reapectlTe- 
17,  to  be  dealgnated  by  the  goremor."  And 
the  elffhteentb  aection  directs  that  "the  board 
of  county  aehool  commlsslaien  aball  meet  for 
orgartiatlon  on  the  flrat  Tuesday  ot  August 
next  sncceedlng  their  appointment  •  •  * 
The  board  shall  meet  once  In  every  sdiool 
term,  and  at  other  times  If  necessary  for  the 
transacticoi  of  bualness."  The  primary  pui^ 
pose  of  the  legislature  was  to  create  boards,— 
bodies  a»i>orate,— and  through  and  by  these 
agencies  the  business  of  the  school  system  was 
deidgned  to  be  conducted;  and  there  Is  not 
the  faintest  manifestation  of  an  Intention  to 
clothe  the  persona  composing  those  bouds 
with  any  of  the  duties  or  any  of  the  powers  of 
a  public  officer.  It  la  the  board  that  shall 
meet  for  the  transaction  of  bualneas,  and  the 
bualness  to  be  transacted  la  the  bualneaa  ot 
the  body  corporate.  The  Indlvlduala  who 
compose  the  board  are  called  in  the  statute 
"members"  <tf  the  board,  and  In  that  capadty, 
and  In  that  capacll7  alMie,  are  they  compe- 
tent to  act  at  alL  Aud  so  on  throughout  the 
whc^e  of  article  77,  whererer  power  is  given 
or  dnties  are  prescribed,  It  la  declared  fliat 
they  are  glvm,  not  to  commlaslonera,  but  to 
the  board,— the  body  politic  and  corporate. 
"The  members  of  the  board,  acting  Individual- 
ly and  separately,  and  not  as  a  board  coor 
vened  for  the  transaction  of  bnaluesa,  cannot 
make  a  contract  ttiat  will  bind  them  as  a  cat- 
poratlon."  i^naker  v.  Board,  42  W.  Va.  170, 
24  8.  B.  544.  82  L.  B.  A  418.  -It  Is  obvloos. 
then,  tiiat  the  Individuals  who  are  school  com- 
ml8Bl(mers  have,  as  Individuals,  no  authority; 
but  because  they  are  sdiool  commissioners 
tiiey  become  membos  ot  a  board,  and  that 
board,  as  a  corporate  entity,  eacerdsea  the  pow- 
er and  performs  the  duties  described  in  the 
statute.  la  It,  then,  correct  to  say  that  the 
school  conunlsslonoB  are  dvll  officers,— the 
clvn  officers  referred  to  In  section  18  of  the 
constitution,  whose  toiare  cannot  exteai  be- 
yond two  years,  and  whose  term  must  begin 
taiMay? 

In  the  caae  of  Aah  v.  McTey,  8C  Md.  119, 
86  AU.  440,  we  held  that  section  11,  fut.  2, 
of  the  conatltntlcm  had  no  relation  to  a 
echoed  commissioner.  That  aection  provides 
that  "In  case  of  any  vacancy  during  the  re- 
cess of  the  aenate.  In  any  office  which  the 
governor  has  power  to  till,  he  shall  appoint 
8(Hne  sulteble  person  to  said  <^ce  whose  com- 
mission shall  continue  In  force  until  the  aid  of 
the  wxt  session  of  the  legislature,  or  until 
some  other  person  Is  appointed  to  the  same 
(riBce,  whlcheva  shall  flrat  occur,"  etc.  Vnikac 
Act  1882,  fixing  the  tenure  of  school  conmils- 
sloners  at  six  years,  but  provIdUng  that  Oie 
first  appcdnteea  should  be  dasslfied  so  as  to 
hoU  for  two,  four,  and  six  years.  Gov.  Brown 
appohited  Mr.  BIddle  fin  a  term  of  four  yeara 
from  Augoat.  1892.  In  December,  1802,  BIddle 
resigned,  and  the  governor  appt^ted  Hr.  Aah 
for  the  residue  of  Blddle's  term;  that  fa,  up 
44A-e7 


to  August,  1800.  In  January,  1806^  Gov. 
Lowndea  nomlsated  to  the  aenate  8.  0.  Bye^ 
to  succeed  Aah,  but  the  aenate  adjourned 
without  acttajg  on  the  nombiatlon.  In  July, 
1886,  during  the  receaa  of  the  leglelature,  the 
governor  appointed  McVey  to  succeed  Ash. 
Aah  reused  to  anrrender  the  poaltlon  to  Mc- 
V^,  and  the  latter  applied  for  a  writ  ot 
mandamus,  which  the  lower  court  granted. 
Upon  anind  the  order  directing  the  writ  to 
Issue  waa  reversed,  and  we  held  that  Aah 
was  entitled  to  boiA,  not  only  for  the  residue 
of  Blddle's  original  term  of  four  years,  but 
until  his  succesaor  should  be  ^pointed  by 
the  governor  and  confirmed  by  toe  aenate. 
Now.  It  la  apparent  that  no  auch  condualon 
could  possibly  bavQ  been  reached  by  this  court 
.had  it  been  suppoaed  that  a  achool  couunla- 
sloner  was  a  dvll  officer,  within  the  meaning 
of  section  IS,  art  2,  of  the  conatltotlon,  be- 
cauae^  had  that  section  beeoi  appUcable^  Ash 
would  have  had  no  right  to  a  four-years  term, 
ending  July  81, 1886.  His  appointment  by  the 
governor  for  such  a  term  wouU  have  been 
unconstltutlonaL  But  we  distinctly  said:  "We 
are  *  *  *  of  opinion  that  the  appellant 
[Ash]  was  lawfully  appointed  school  conunls- 
sloner  for  a  term  of  office  ending  July  81, 
1806^  and  until  the  qualification  of  his  suc- 
cessor." ,  If  a  sdiool  commlaaloner  is  an  offi- 
cer. If  the  position  Is  an  'office,  within  sectkm 
IS,  then  section  11  would  have  restricted  Uw 
dq^tlon  of  the  commission  ot  Adi  to  the  end 
of  the  legislative  seaaliHt  of  1604^  and  we 
could  not  have  held  that  his  term  extended  to 
July  81,  1886.  If  the  poi^tlon  of  aehool  com- 
misiloner  Is  not  an  c^ce,  wtthht  the  meanbig 
of  the  word  "Nifllce."  In  section  11,  -why  Is  it 
a  "dvll"  office,  or  why  la  toe  Incumbent  a 
**dTn  officer,"  within  sections  18  and  15  of  the 
same  article  of  the  constitution? 

Speaking  generally.  It  may  be  aald  Out  "a 
public  office  is  an  ag«icy  for  the  atete,  and  the 
person  whose  duty  It  Is  to  perform  this  agency 
is  a  public  ofllcer.  This  we  conaldw  to  be  the 
true  definition  of  a  ^bUc  officer,'  la  Ite  orig- 
inal, broad  sense.  The  mence  of  It  la  the 
duty  of  perfuming  an  agew^;  that  la,  <tf  do- 
ing aome  act  or  acta,  or  series  of  acts,  for  toe 
atete."  State  v.  Stanley,  66  N.  a  50.  Shnilar 
deflnitttma  might  be  almost  hideflnltely  multi- 
plied; but,  after  all,  It  Is  rather  a  narrow 
view  to  lay  down  a  goieral  definition  of  the 
term  *^bUc  officer,"  and  then  to  measure  by 
it  the  meaning  of  toat  same  term,  no  matt« 
imder  what  conditions  it  may  be  used.  The 
uturo  of  the  dutiea,  the  particular  metood  In 
which  th^  are  to  be  p^ormed,  the  end  to 
be  attatoed.  the  depository  of  the  power  con- 
ferred, and  the  whole  surroundhiga.  mnat  be 
all  conaidered,  when  the  question  as  to  wheto- 
er  a  podtlon  la  a  public  office  or  not  is  to  be 
staved.  By  on  act  of  congress  apj^ored 
A^  20,  UBS,  providing  for  the  establishment 
of  a  territorial  govonment  for  Wlsctm^  (H 
Stat  10),  It  was  enacted  that  the  governor 
"shall  nominate  and  by  and  with  Qie  advice 
of  the  lei^slative  cooncO  appoint  Judges, 
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•  •  *  aherlffs;  •  *  •  and  aU  cItU  offlcers 
not  otherwise  piuvlded  for."  By  an  act  at 
the  leglslatlTe  assemUy  of  the  territory  adopt- 
ed In  Joly,  1889,  the  governor,  with  Ute  advice 
of  the  council,  was  empowered  to  appoint  a 
board  of  three  canal  commlasl<nias,  to  hold 
their  office  for  the  term  of  one  year.  They 
were  regnlred  to  give  bond,  niey  were  au- 
thorized to  administer  oaths,  and  to  examine 
witnesses  touching  any  applications  for  the 
registry  of  lands  under  the  provisions  of  the 
act  They  were  empowered  to  make  sales  of 
the  lands  whlcb  had  been  granted  by  con- 
gress to  the  territory  for  aiding  In  the  opening 
of  a  canal  between  Lake  Mldilgan  and  Rock 
river.  Three  conunlsdoners  were  appointed 
mider  the  act  of  1839.  On  January  11,  1840. 
the  legislative  assembly  adopted  an  act  pro- 
viding that  the  canal  commlsslcmers  should 
be  elected  annually  on  Joint  ballot  by  the 
council  and  house  of  representatlTes.  Uniter 
the  organic  law,  authorising  the  governor  to 
appoint  all  civil  t^Uiers,— and  that  organic  act 
of  coagrem  was  as  binding  on  the  territorial 
assembly  as  a  state  constitution  Is  on  the 
state  legislature,— one  Noyes  was  to.  February, 
1842,  appointed  a  canal  commls^tnier  by  Qie 
governor;  but  Just  four  days  previously  one 
Hatch  had  been  elected,  on  Joint  ballot  of  the 
assembly,  to  the  saine  posltkm.  The  question 
was  which  of  these  two  appc^tments  was 
legaL  If  the  office  was  a  office,  Noyes. 
the  governor's  appointee,  was  entitled  un^er 
the  organic  law.  If  the  office  was  not  a  civil 
office,  the  assembly  had  the  right  to  ffil  It 
The  mandamus  applied  for  1^  Moyes  to  com- 
pel Hatch  to  surrender  the  place  to  him  was 
refused  because  a  canal  commissioner,  wltii 
all  the  powers  ^ven  to  him,  was  not  a  dvll 
officer.  The  court  observed:  "It  may  be  In- 
ferred that  tbe  term  *clvll  officets'  was  Intend- 
ed to  embrace  such  officers  as  In  whom  part 
of  the  sovereignty  or  mimlclpal  regulations 
or  general  Interests  of  socle^  are  vested." 
Cnvll  officers,  therefore,  are  governmental 
agents.  They  are  natural  persons  In  whom  s 
part  of  the  state's  sovereignly  is  vested  or 
reposed,  to  be  exercised  by  tbe  Individuals 
so  Intrusted  with  It  for  the  public  good.  The 
power  to  act  for  tbe  state  Is  confided  to  the 
person  appointed  to  act  .  It  belongs  to  him 
xtpoa  assamlng  the  office.  He  Is  clothed  with 
the  authority  whldi  he  exerts,  and  the  official 
acts  done  by  him  are  done  as  his  acts,  and 
not  as  the  acts  of  a  body  corporate.  It  was 
said  In  Collins  v.  Mayor,  etc.,  8  Hun,  680, 
"Probably  the  true  test  to  distinguish  ch- 
eers from  simple  servants  or  emidoyte  Is  the 
obligation  to  take  the  oath  prescribed  by  law.** 
And  Ui  Bunn  v.  People,  4B  ID.  807,  It  was  hdd 
that  commissioners  to  build  a  state  bouse  were 
not  officers,  because,  amoog  other  things,  there 
was  "no  Intention  manifested  In  the  act  Itself 
to  establish  an  office."  "They  are  not,"  the 
court  went  on  to  say,  "required,  aa  they  would 
have  been  If  the  lawmakers  siq>posed  they 
were  officers,  to  take  an  oath  to  support  the 
constitution  of  the  United  States  or  of  this 


state."  There  Is  no  provision  In  the  whole 
school  law  requiring  the  school  commissloiKn 
to  take  an  oath  of  office. 

In  1822  the  supreme  Judicial  court  of  Ualne 
was  asked  by  the  governor  whether  "  tbe  office 
of  agent,  under  the  resolve  *  •  •  authw^ 
Idng  the  governor  to  appoint  one  or  more 
agents  for  tbe  preservation  of  timber  on  the 
public  lands  and  for  other  purposes,  Is  a  dvU 
office  of  pn^t  under  this  state,  within  the 
meaning  of  section  10,  art  4,  pt  8,  of  the  am- 
stitutlon,  so  that  no  senator  or  representative 
ot  tbe  present  legislature  can  c<»i8tltutionany 
be  appointed  as  agent"  The  Judges  replied 
"that  tbe  terms  'office'  and  'officers,*  used  In 
the  constitution  ot  Maine,  whore  it  prescribes 
an  oath  of  office  to  all  legislative,  executive, 
and  Judicial  officers,  Imply  a  delegation  ot  a 
portion  of  the  sovereign  power  to,  and  pos- 
session of  it  by  the  person  filling  tbe  office,  and 
tbat  a  person  clothed  by  a  resolve  of  the  legls- 
laUire  with  no  other  powers  than  those  of  su- 
perintending the  public  lands,  and  perform- 
ing certain  acts  concerning  them,  under  the  dis- 
cretionary regrdatlon  of  the  governor,  was  not 
an  officer,  and  therefore  was  not  required  to 
take  tbe  oath."  3  Greenl.  Append.  481.  In 
Com.  T.  Bussler,  S  Serg.  &  R.  451,  ta  speaking 
of  the  governor's  power  of  appointment  nnder 
the  constitution  ot  Pennsylvania.  Chief  Justice 
Tllghman  said,  "It  Is  to  be  undHStood  that 
in  what  I  have  said  I  do  not  mean  to  Include 
certain  officers  (so  called  when  that  word  Is 
taken  In  Its  largest  sense)  of  a  local,  Umlted. 
or  a  corporate  nature,  which  have  not  been 
supposed  to  be  comprehended  In  the  goTcm- 
or's  power  of  appointment"  And  In  an  ear- 
lier case  tt  appeared  that  Thomas  Cooper, 
wblle  acting  as  a  commissioner,  under  a  stat- 
ute of  Pennsylvania,  to  setfle  the  compensa- 
tion to  claimants  to  lands  In  Luzerne  County, 
was  appointed  president  Judge  ot  the  court  of 
common  pleas;  and  It  was  Insisted  tbat  Us 
acts  thereafter  as  commissioner  were  void,  be- 
cause the  constitution  of  the  state  declared 
that  a  Judge  should  "not  hold  any  other  office 
of  prcAt  under  this  constitution.**  But  the 
court  (Tllghman,  Q  J.)  held  that  tbe  office 
commissioner  was  not  within  the  meanbig  (tf 
the  constltation.  "It  was  raUier  the  execution 
of  a  special  commission  than  Qie  holding  of  an 
office,  and  this  cwtainly  was  the  opinlw  of 
the  legislature,"  because,  as  the  dilef  Justice 
went  on  to  show,  the  legislature  named  tbe 
commissioners,— a  .thing  It  would  have  bad  no 
r^t  to  do  U  the  position  bad  been  an  office, 
for  under  the  constitution  the  governor  alone 
had  Ibe  authority  to  appoint  to  an  office.  Shep- 
herd V.  Com.,  1  Serg.  &  R.  1. 

It  was  manlfMiy  not  tbe  purpose  ot  tbe  leg- 
islature to  confer  upon  the  school  commlsafon-. 
ers,  as  individuals,  the  powers,  or  to  impose 
upon  tbem  per8(HiaUy  the  dutlss,  wblch.  In 
explicit  tmns,  and  by  the  use  of  exact  lan- 
guage, the  general  assonbly  committed  to 
boards  that  wen  called  hito  oorp<nate  exW- 
ence  expressly  to  conduct  the  sfdiool  ayatem. 
As  we  have  pointed  oat  already,  thwe  Is  aot 
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conferred  upon  the  memben  of  tbese  boards  a 
single  power  to  be  exercised  by  tbem  person- 
ally, save  the  right  to  administer  an  oath  in 
matters  relating  to  the  schools.  A  commis- 
sions can  do  nothing  bnt  tliat  which  a  ma- 
jority of  the  board  orders,  and,  no  matter  what 
his  Individual  views  or  Judgment  may  dictate, 
he  Is  powerless  to  put  those  views  or  that 
Judgment  In  force  If  he  happens  to  tie  In  the 
minority.  Alone  he  can  do  nothhig;  he  has 
no  power  whatever.  The  scheme  of  this  leg- 
islation was  designed  to  make  the  manage- 
ment of  the  schools  impersonal;  and  in  no 
better  way  could  that  end  have  been  reach- 
ed than  by  creating  a  body  corporate  which 
not  only  was  clothed  with  the  title  to  the 
school  funds  and  property,  but  was  invested 
with  all  the  authority  needed  to  malce  the 
system  harmonious  and  effective.  It  could 
not  have  been  contemplated  that  the  members 
of  the  boards  were  to  be  Independent  civil  of- 
ficers, or  the  legislature  would  scarcely  have 
disregarded  section  13,  art.  2,  of  the  constitu- 
tion, and  made  the  tenure  six  years,  and  fixed 
the  beginning  of  the  term  In  August.  But 
when,  superadded  to  all  this,  it  Is  remember- 
ed that  the  county  school  boards  are  them- 
selves subject.  In  many  respects,  to  the  control 
of  the  state  board  of  education,  which,  under 
section  11,  art.  77,  of  the  Code,  as  amended 
by  Act  1898.  e.  221,  has  power  to  enact  by- 
laws for  the  administration  of  the  public 
8cho<d  system,  and  to  suspend  or  remove  as 
examiner  elected  by  the  county  boards,  and 
which,  also,  under  section  12,  has  the  general 
care  and  supervision  of  the  public  school  Inter- 
ests of  Vbe  state,  it  becomes  apparent  that  the 
agents  or  individuals  selected  to  be  members 
of  these  subordinate  local  school  boards  were 
never  Intended  to  be,  and  do  not  In  fact  be- 
come, civil  officers,  as  that  term  must  have 
been  understood  by  those  who  adopted  the  oi^ 
ganic  law. 

Viewed,  then,  In  the  light  of  all  the  sui^ 
roundlngs,  and  taUng  Into  consld^tI<m  all 
the  provisions  of  the  constitution  to  which  al- 
lusion has  been  made,  we  hold  that  a  school 
commissioner  is  not  a  civil  officer,  within  the 
meaning  of  that  term  as  It  Is  used  In  sections 
13  and  15  of  the  organic  law,  no  matter  how 
broadly  the  same  term  may  have  been  defined 
In  cases  relating  to  a  different  state  of  cir- 
cumstances. This  being  so,  the  governor  had 
no  power  to  remove  Qulllln.  and  necessarily, 
therefore,  he  was  without  authority  to  appoint 
Dale  In  Quillln's  place.  Dale  and  Slley  had 
consequently  no  right  to  depose  McMaster; 
and  the  drafts  signed  by  Blley.  who  was  not 
the  president  of  the  board,  were  drafts  which 
the  comptroller  was  not  obliged  to  pay,  and 
of  course,  then,  the  application  tat  a  writ  of 
mandamus  to  compel  him  to  pay  them  was 
properly  dismissed.  Whether  the  power  of  re- 
moval given  by  section  26,  art.  77,  of  the  Code 
Is  as  broad  as  It  ought  to  be,  Is  for  the  legis- 
lature to  decide.  If,  in  the  wisdom  of  -the 
general  assembly,  It  Is  thought  that  the  gov- 
ernor should  be  clothed  with  that  power,  the 


section  can  easily  be  amended  so  as  to  con- 
fer It.  For  the  reasons  we  have  assigned,  the 
order  refusing  the  writ  of  mandamus  and  dis- 
missing the  petition  will  be  affirmed.  Ordw 
■fflnned,  wlUi  coats  above  and  below. 


(M  Md.  1») 
SCHWARTZ  et  al.  v.  WILMBR. 

(Court  of  Appeals  of  Maryland.  Nov.  24.  18D0.) 

NOTES— ALTBRATION— NOTICE  OF  PBOTBST— 
WjU  VER~P  ARTNBRS . 

1.  The  effect  of  the  words  "Protest  waived** 
on  a  note,  is  matter  of  law.  for  determination 
of  the  court:  so  a  witness  cannot  give  his  ofbt- 
ion  of  the  effect  thereof. 

2.  Ihe  accommodation  party  Is  liable  to  the 
purchaser  of  the  note  In  due  course  and  for  val- 
ue, independently  of  whether  or  not  the  purchas- 
er at  the  time  of  taking  the  note  knows  him  to 
be  an  accommodation  party. 

3.  That  faflure  to  give  notice  of  dishonor  of 
B  note  may  be  waived  hj  snbsequent  promise  of 
the  indorser  to  pay,  the  indorser  must,  at  the 
time  of  the  promise,  know  of  such  failure. 

4.  Writing  the  words  "Protest  waived"  on  a 
note  before  Indorsement  Is  a  material  alteration. 

5.  Under  the  law  prior  to  the  negotiable  Instm- 
mentfl  act,  a  matenal  alteration  of  a  note  will 
prevent  recovery  thereon,  even  according  to  Its 
original  tenor,  by  a  holder  in  doe  coarse,  not  a 
party  to  the  alteration. 

6.  A  member  of  a  firm  which  Is  an  accommo- 
dation indorser  of  a  note  maj,  for  the  firm,  even 
after  failure  of  the  holder  to  give  notice  of  dis- 
honor, waive  the  same. 

Appeal  frocD  court  (rf  conuntm  pleu;  Henry 
D.  Harlan.  Ju<^. 

Suit  by  Edwin  M.  Wllmer  against  M. 
Schwarti  &  Sons.  Judgment  for  plaintiff. 
Defendants  aroenl.  Reversed. 

Argued  bef<ue  McaHBBBT.  0.  and 
PAGE),  PBABOB,  FOWLBR,  BOTD,  BHIS- 
OOE.  and  9CHMDCKER,  JJ. 

Simon  &  (Godwin  and  Stelner  &  Putzel,  for 
ai^ellants.   D.  ISdrldge  M<»iroe,  for  appellee. 

FAQB.  J.  This  suit  was  brought  by  the  ap- 
pellee to  recover  against  the  appellants  as  In- 
dorsers  of  a  note  drawn  by  one  Dorf  to  th« 
appellants.  It  was  received  and  indorsed  by 
the  appellants  for  the  accommodation  of  the 
maker  It  was  then  Indorsed  by  the  latter, 
and  s<^  to  the  appellee  for  a  valuable  con- 
sideration. At  the  time  It  passed  Into  the 
hands  of  the  appellee,  the  words  "Protest 
waived"  appeared  on  the  back,  above  the 
names  of  the  several  Indorsers.  'nie  appellee 
testified  the  words  were  on  the  back  of  the 
note  when  it  was  first  presented  to  him,  but 
that  he  did  not  know  when  or  how  the  w<H-ds 
got  there;  that  they  did  not  seem  to  be  In 
the  handwriting  of  the  appellants,  and  he  then 
thought  they  were  In  the  handwriting  of  Dorf; 
that  he  did  not  know  It  was  accommodation 
paper,  and  had  no  knowledge  coaoemlng  It, 
other  than  what  appeared  upon  the  face  of  It 
and  the  Indorsements  thereon;  and  that  he 
had  relied  npon  the  effect  of  the  words  waiv- 
ing protest.  He  further  testified  that  about 
10  days  after  the  maturity  of  the  note  he 
went  to  Mendel  Schwarts  and  Jeeoib  S<Atwart^ 
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two  at  the  three  members  of  tbe  firm  at  If. 
Schwartz  &  Sous,  and  asked  them  wbetbra  or 
not  the  signature  of  M.  Schwartz  A  Sons  on 
tbe  back  of  the  note  was  genuine,  and  told 
them  tbe  amount  doe  npon  It  was  onpald, 
and  that  "he  had  exhausted  every  effort  to 
get  Mr.  Dorf  to  pay  It,  and  that  unless  It 
was  paid  he  would  reduce  It  to  Judgment,"  to 
which  they  replied  that  the  ^gnature  was 
genuine,  and  that,  "If  Mr.  Dorf  did  not  pay 
It,  they  were  able,  and  woidd  pay  It  for  him," 
and  that  the  witness  must  "go  ahead  and  sue" 
on  It  This  conTersatlon  was  denied,  how- 
ever, by  the  two  Schwartzes  referred  to,  who 
testlfled.  substantially,  that  they  did  tell  him 
that  the  signature  was  genuine,  and  made 
with  the  authority  of  the  Arm,  but  that  nei- 
ther of  them  said  Aat  the  firm  would  pay  the 
note  if  Dorf  did  not;  that  the  Qrm,  nor  any 
member  thereof,  had  not  received  notice  be- 
fore that  time  t^at  the  note  had  not  been 
paid;  that  the  Ann  had  passed  and  Indorsed 
notes  for  Dorf  fRQuently;  that  the  words 
"Protest  waived"  were  not  on  the  back  of  the 
note  when  it  left  their  hands,  and  had  been 
put  tiiere  without  the  knowledge  or  authority 
of  tbe  firm  or  of  any  member  of  it 

During  the  croBS-ezaminatlon  of  the  appel- 
lee be  was  asked  what,  In  his  oplirion,  was  the 
effect  of  the  words  "Protest  waived."  On  ob- 
jection, the  court  refused  to  allow  the  ques- 
tion. This  ruUng  was  clearly  without  error. 
The  effect  of  the  words  was  matter  of  law, 
to  be  determined  by  the  court;  and  the  opin- 
ion of  the  witness  was  not  admissible,  as  an 
expert  to  vary  the  terms  of  a  written  instru- 
ment Arta  V.  Grove,  21  Md.  474. 

While  the  cross-examination  of  the  appellee 
was.  being  further  continued,  the  appellants 
offered  to  read  in  evidence  a  letter  written  by 
the  a^ellee  to  tbe  maker  ot  the  note,  bearing 
date  two  days  before  .the  time  of  the  maturity 
of  the  note.  It  contained  a  statement  of  the 
time  when  the  note  would  mature,  a  state- 
ment of  the  amonnt,  and  requested  payment 
by  the  substitution  of  a  new  note.  Appended 
thereto  was  a  blank  note,  indorsed  with  the 
form  in  blank  of  a  waiver  of  protest.  This 
note  was  never  executed,  and  there  was  no 
offer  to  show  any  connection  with  the  trans- 
action forming  the  subject  of  the  present  con- 
troversy. The  court  refused  to  allow  it  to  go 
to  the  Jury,  and  this  action  constitutes  the 
amKlIants'  second  exception.  The  proposed 
evidence  was  Irrelevant  to  any  of  the  issues 
in  the  case,  and  was  properly  rejected. 

The  third  exception  was  to  the  refusal  ot 
the  court  to  allow  the  counsel  for  the  appel- 
lants to  ask  the  appellee,  on  cross-examina- 
tion, whether  Dorf  told  him  It  was  accommo- 
dation paper.  The  appellee  was  a  porcbaser 
of  the  note  In  due  course,  and  a  bolder  for 
value;  and  In  sucb  case  the  acconHnodation 
party  is  liable,  whetlier  such  holder  at  the 
time  of  taking  the  instrument  knew  him  to  be 
only  an  accommodation  party  or  not.  Rhine- 
oart  V.  Schall,  69  Md.  366,  16  AU.  126. 
'  The  four^li  exception  was  to  tbe  orerrallng 


of  a  motion  of  tbe  defendants  to  exelnde  from 
tbe  evidence  the  cause  of  action  because  <^  a 
material  alteration  therein;  and  the  fifth  was 
to  the  rejection  of  the  six  prayers  of  the  de- 
fendants, and  the  granting  ot  the  plaintiff's 
prayer.  The  prayer  granted  was  to  the  effect 
that  If  tiie  jury  find  that  a.t  tbe  time  the 
note  was  Indorsed  to  the  appellee,  the  words 
"Protest  waived"  were  written  above  the 
name  of  M.  Schwartz  &  Sons,  and  that  after 
the  maturity  of  the  note,  and  tbe  failure  of 
Dorf  to  pay  the  same,  tbe  appellee  presented 
It  to  the  appellants,  and  that  "two  members 
of  the  firm  acknowledged  the  genuineness  ot 
the  firm  name  thereon,  and  ^mtsed  and  de- 
clared to  the  plaintiff  that  If  the  maker,  Dorf, 
did  not  pay  the  said  note,  the  indorsers,  M. 
Schwartz  &  Sons,  would  pay  the  same,  then 
their  verdict  must  be  for  the  plaintiff."  It 
has  been  well  settled  for  a  long  time  that  fail- 
ure to  give  notice  of  dishonor  of  a  bill  may 
be  waived,  either  before  the  time  of  giving 
notice  has  arrived,  or  after  the  omission  to 
give  tbe  notice,  and  the  waiver  may  be  ex. 
press  or  Implied.  Th\8  general  principle,  since 
tbe  maturity  of  the  note  In  qoestion,  has  been 
formally  Incorporated  In  our  statutes  (N^o- 
tlable  Instrument  Act,  c.  110,  mbc  8,  {  128); 
but  It  was  long  established,  before  the  pas- 
sage of  that  act  It  also  seems  to  t>e  well  set- 
tled that  a  promise  by  tbe  lnd<W9er  to  pay  the 
note,  after  there  has  been  a  failure  to  give 
due  notice  of  Its  dlsAionor,  will  bind  the  In- 
dorser,  provided  be  Had  full  knowledge  of 
the  laches  when  the  promise  was  made.  The 
authorities  to  sustahi  this  statement  are  set 
out  in  4  Am.  &  Bug.  fine.  Iaw  (2d-  Bd.)  p. 
468,  tit  "Bills  and  Notes,"  bnt  we  deem  it 
unnecessary  to  rrfer  to  ttiem  more  particu- 
larly, from  tbe  fact  that  our  own  court  has 
clearly  announced  tbe  same  principle.  In 
Tumbull  v.  Maddux,  68  Md.  587,  13  Atl.  834. 
the  note  was  not  protested  at  maturity,  but 
ttie  "plaintiff  based  his  right  of  recovery  upon 
the  fact  that  the  defendant  promised  to  pay 
the  note  after  its  maturity,  and  with  fuh 
knowledge  of  the  fact  that  the  note  had  not 
been  presented  for  payment  at  maturity,  and 
that  no  notice  had  been  given  him  of  Its 
ncmpayment"  "Notice,"  the  court  proceeds 
to  say,  "of  the  nonpayment  of  a  note  at  Its 
maturity.  Is  the  privilege  of  the  Indotser,  but 
It  is  a  right  which  he  may  walv^  and  he  Is 
considered  to  have  waived  his  privilege.  If, 
with  tbe  Imowledge  of  that  fact  he  promises 
to  pay  the  note."  mils  prayer  is,  however, 
defective.  In  that  It  falls  to  require  the  Jury 
to  find  as  a  fact  that  at  the  time  of  tbe  al- 
leged promise,  Schwartz  &  Sons  had  knowl- 
edge of  the  laches  of  the  bolder  of  the  note. 
Without  such  knowledge,  their  promise  would 
not  bind  them.   Lewis  v.  Brehme,  33  Md.  433. 

It  is  further  objected  by  the  appellee  thai 
the  prayer  ignores  all  the  evidence  with  re- 
spect to  Its  alteration.  There  was  proof  tbat 
when  Schwartz  &  Sons  Indorsed  the  note  tbe 
words  "Protest  waived"  were  not  on  the  pa- 
per. It  then  passed  into  tbe  bands  aC  VotU 
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wlio  retained  the  posaesslon  of  It  mrtll  ttie 
appellee  became  the  holder  of  It  Tlie  mak- 
er,  Dorf,  therefore,  being  chargeable  with  the 
condition  of  the  inatmment  when  It  came  io 
hU  bands,  after  ^Schwarti  ft  Sons'  Indorse- 
ment, and  also  wben  It  passed  ont  of  bis 
hands  into  the  possession  of  the  boldw,  Is  re- 
sponsible tor  the  alteration.  If  the  words 
were  placed  over  tbe  Indorsem^t  ot  S^warts 
ft  Sons  without  ttielr  knowledge  and  oonsentt 
ttiere  was  a  material  alteration.  Tbeta-  effect 
was  to  diange  the  natnre  of  the  oontrut  Into 
wtaldi  they  had  entered,  In  tiiat  It  conTerted 
file  contingent  Ilablllly  of  the  indorser  Into  an 
absolnte  UabQlty.  Davis  v.  Biipler,  SB  Kan. 
020t  16  Pac  798;  Farmer  ▼.  Band,  14 
226;  2  Adl  ft  Eng.  Bnc.  Law  (2d  Ed.)  228. 
The  anOioritleB  ^so  are  clearly  to  the  ^Eect 
that  where  a  material  alteration  has  been 
made,  without  tiie  consent  ot  the  party  soni^t 
to  be  charged,  there  can  be  no  recoTery,  eren 
1^  an  Innocent  boldn*  for  valoe.  This  has 
been  dumged  by  the  negotiable  Instmment 
act  (section  148),  which  provides  that  "wben 
an  instnunent  has  been  mat«laUy  altered 
and  Is  In  the  hands  <tf  a  holder  In  due  coarse* 
not  a  psrty  to  tbe  alteration,  he  m^  enforce 
paym«it  thereof  acctodtav  to  Its  wlglnal  ten- 
or.'* Bat,  as  we  have  already  said,  this  act 
was  not  In  fCrce  at  the  time  when  the  pox^ 
ties'  rights  became  fixed,  and  therefore  tiie 
law  as  It  stood  befbre  tbe  passage  of  tbe  act 
most  prevalL  In  the  cases  of  Bank  t.  COila- 
olm,  16»  Pa.  St  S04,  82  Atl.  780,  aid  of  Hart- 
ley T.  Oorboy,  ISO  Fa.  St  28.  24  Aa  28S,  aft- 
er an  examination  of  the  Fennsylranla  cases, 
tbe  court  held  la  the  former  case,  where  tiie 
alteration  was,  "with  Interest  at  six  per 
cent,"  that  there  conld  be  ao  recovery  eltiier 
far  Interest  'or  for  principal,  and  In  the  latter 
saM  there  "coold  be  no  recovery  of  anytiilng.** 
The  same  doctrine  Is  held  la  SCaryland.  Bar- 
rows V.  Klnnk.  70  Md.  4B0, 17  Ati.  878;  Avliv 
ett  V.  Bamhart  86  Md.  D46,  89  AtL  582; 
Wood  V.  Steele,  6  Wall.  80;  s.  &  18  L.  Ed. 
T2S,  Where  a  large  nimiber  of  cases  are  dted 
in  the  note.  We  ate  tterefore  of  the  c^lnlon 
that,  If  the  Jury  fonnd  there  had  been  such  an 
altmtion  witboQt  tiie  ccmsrat  or  knowledge 
of  Schwartz  ft  Bona,  the  appellee  would  not 
be  mtitled  to  recover.  The  prayer  shoald 
ttierefore  have  submitted  the  testimony  relat- 
ing to  the  alleged  alteration  to  tbe  jury  for 
their  consideration. 

Another  objection  to  tiiie  prayer  at  the  ar» 
gnment  was  ttut  If  the  note  waa  an  accom- 
modation note  on  the  part  of  Sdiwarti  ft 
Sons,  two  members  of  the  firm  would  have  no 
power  to  btad  It  by  a  promise  to  iiay  If  Dorf 
did  not  Bat  we  think  this  position  is  not 
tenatde.  The  right  of  an  Indomer  to  receive 
dne  notice  of  the  dishonor  of  the  note  Is  Inn 
plied  from  the  contract  ttT  Indorsement  for 
bis  benefit  and  ^rotectlcm,  in  taier  that  he 
may  take  necessary  measores  to  obtain  pay- 
ment from  tbe  party  liable.  It  being  thus  for 
Us  own  advantage  alone,  he  may  decline  to 
avail  himself  of  it  w.  in  other  wwds,  lie  may 
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submit  to  be  held  to  bis  liabiUty  notwith- 
standing the  laches  of  the  holder.  A  waiver, 
Hierefore,  being  mmly  a  volantair  nUa- 
qalshmait  of  a  right  cannot  be  regarded  as 
a  cpntract,  and  does  not  require  a  new  etm- 
alderation  to  sopport  It  These  principles  are 
amply  sostained  by  both  the  Bn^Uh  and 
American  esses.  By  lea,  BUls,  marg.  p.  500  et 
seq.;  4  Am.  ft  Eng.  Ebia  Law,  p.  457;  Tom- 
baH  V.  Maddux,  68  Md.  587,  18  AtL  834.  An 
act  of  this  kind,  which  tmpofeB  no  new  obli- 
gation on  the  firm,  but  merely  amoui^  to  a 
fwbearanee  to  exercise  or  demaud  a  rl^t 
with  respect  to  an  ezietlng  partnership  liabil- 
ity. Is  within  the  power  of  one  partiier  to  ef- 
fectually do^  80  as  to  bind  bis  firm.  TUB 
seems  to  have  been  decisiyely  detemdned  by 
this  court  In  the  case  of  Seldner  v.  Bank.  66 
Md.  488,  8  Ati.  262.  In  that  case  a  note  waa 
drawn  to  the  order  of  Stidner  ft  Son.  and 
discounted  by  the  bank.  A  few  days  before 
it  matured,  and  after  the  dlssolntton  of  tbe 
partnersfa^  of  S^dner  ft  Son,  a  member  at 
that  firm  wrote  to  the  bank,  directing  that  If 
the  maker  of  the  note  did  not  meet  it  to  pay 
It  and  draw  on  htm.  The  bank  paid  It  for 
and  on  accoupt  of  the  firm,  and  on  the  sune 
day  drew  on  them.  In  tlie  suit  against  the 
firm  tbe  objection  was  made  tiiat  the  action 
of  tbe  single  partoer  did  not  bind  tbe  finn, 
i^on  the  theory  that  tbe  direction  contained 
In  the  lettea:  amounted  to  a  new  contract 
made  aft»  dlssolatlon,  and  was  not  within 
tbe  power  of  one  partoer  to  nuJce,  so  as  to 
Und  the  partnerditp.  The  court  held  that 
ooe  partner  "had  the  right  to  w^ve  demand 
and  notice,  so  long  as  the  partnership  eon- 
tinued,"  and  that  tiiere  was  no  good  reason 
why  the  mere  dissolntion  should  operate  as  a 
revocation  <tf  his  suthorlty,  because  by  su^  a 
waiver  "he  does  not  make  a  new  contract 
nor  does  he  incur  a  new  liability,  but  merely 
dispenses  with  a  reaulrement  ot  the  law  in- 
toided  soldy  for  the  benefit  and  protection 
ot  the  indorser."  The  court  proceeds,  dting 
tmm  the  i^lnton  in  Darling  v.  Mardi,  22  Me. 
184:  "The  waiver  of  demand  and  notice  Is 
but  the  modification  of  an  existing  llaUUty  by 
dispensing  with  certeln'testimcmy  which  would 
otherwise  be  required.  If  oao  of  the  partners 
could  not  di^pmse  with  proofs  which  might 
be  required  at  the  time  of  tiie  dissolution,  he 
could  not  liquidate  acoonnte  and  agree  upon 
balances.  To  waive  demand  and  notice,  and 
to  settle  accounts.  Is  bat  to  arrange  the  torms 
upon  which  an  exlstli«  liability  diall  become 
perfect  without  further  proof.  In  doing  this 
he  does  not  make  a  new  contract,  bu^  acto  - 
within  the  scope  of  a  continuli^  antliwi^." 

It  follows  from  what  we  have  said  that  the 
plain tUTa  prayers  should  not  have  bew  grant- 
ed, because  of  the  omlsslois  therefrom  that 
we  tiav'e  pointed  oat 

The  defendants'  first  and  fourth  inayera 
direct  the  Jury  to  find  fCr  tin  defendante  If 
tbe  words  "Protest  waived**  were  on  the  back 
of  the  note  without  the  authority  of  the  de* 
fendants.  There  was  do  evidence  as  to  the 
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person  wbo  so  altered  It,  nor  do  the  prayers 
Bttbmlt  to  tbe  Jury  the  qnestion  as  to  whether 
It  was  so  altered,  but  assume  tbe  tect  More- 
over, if  placed  there  by  a  stranger,  without 
the  connivance  of  any  of  tbe  parties  Id  Inter- 
est, tbe  words  could  be  taken  as  a  mere  spoil- 
ation.  2  Am.  A  Eng.  Bnc.  Law  (2d  Ed.)  p. 
214.  They  are  both  defectlre  in  these  re- 
apectM,  and  should  have  been  refused.  Tbe 
defendants'  second,  flftb,  and  sixth  prayers 
were  properly  rejected.  Tbe  third  was  IHcely 
to  mislead  the  Jury.  All  Ibat  was  necessary 
was  to  prove  tbe  tacts  set  ont  by  a  prepondov 
ance  ot  evidence.  For  tbe  reasons  given,  the 
Judgment  must,  be  reversed.  Judgmoit  re* 
versed,  and  new  trial  awarded. 


(M  Hd.  162) 

HOPKINS  V.  COWBN  et  aL 

(Court  of  Appeals  ot  Maryland.   Dec.  0,  1890.) 

8ALB-OOOD8  8HIPPBD  IN  VENDOR'S  NA1»— 
WHEN  TITLE  PASSES. 

Plaintiff,  In  one  city,  ordered  flonr  from  a 
milling  company,  in  anouier,  witliout  any  express 
asreemeot  as  to  terms  of  payment,  and  it  was 
snipped  in  the  company's  name  to  plaintiS's  city, 
but  the  bill  of  ladina  was  indorsed  "order,"  and 
"Notify  W.  L.  H.,'^  the  plaintiff,  and  contained 
a  stipulation  that,  in  case  of  sach  an  indorse- 
ment, the  sarrender  of  the  bill  of  lading,  prop- 
erly indorsed,  would  be  required  l>efore  deuTeir 
of  the  property;  and  attached  to  the  bill  of  laa- 
ing  was  a  draft,  drawn  by  defendant  oa  plaintift 
for  tbe  price  of  tbe  flour;  which  draft  and  bill  of 
Indiag  were  sent  by  defendi^Qt  to  a  bank  in  plain* 
tiff's  dty,  with  instructions  to  retain  them  nntil 
plaintiff  paid  the  draft  Under  pre^oua  course 
of  dealing,  similar  shipments  had  been  made,  and 
plaintiff  was  always  required  to  pay  the  draft 
before  the  goods  were  delivered.  Beld,  that 
title  to  the  flour  did  not  pan  to  the  plaintiff  until 
payment  of  the  draft. 

Appeal  from  Baltimore  city  coart;  J,  Ui^ 
shur  Dennis,  Judge. 

Action  by  WlUlam  L.  Hopkins  against  John 
K.  Cowen  and  others.  From  a  judgment  tor 
defeudants,  plaintiff  a^ipeals.  Affirmed. 

Argued  before  McSHEIRBT,  C.  and 
PAGE,  PEARCE,  FOWLEB,  BOYD,  and 
SCHMUCKKR,  JJ. 

Chas.  W.  Heulsler,  Richard  B.  Tippett.  and 
W.  S.  Bausemer,  for  appelant  John  T.  Ma- 
son and  O.  S.  Bayden,  for  appellees. 

PAGE,  J.  The  appellant  In  thie  case  sued 
the  appdlees  In  replevin  to  recover  the  pos- 
session of  210  sadu  of  flour.  The  pleas  are 
property  In  tbe  appellees,  and  proper^  hi  tbe 
Winnebago  City  MUl  Company.  At  the  trial, 
tbe  appellant,  to  sustain  the  Issues  on  his  part, 
offered  to  prove  that  he  had  he&x  engaged  in 
purchasing  flonr  from  the  Wlnnelngo  City 
Mill  Ccnupany  for  a  number  of  years;  that  on 
January  11,  1888*  be  ordered  from  t^e  com- 
pany the  flonr  In  quratlon,  "without  any  agree- 
ment as  to  the  terms  of  payment,"  and  that 
the  flour  was  subsequently  shipped  by  tbe 
said  company  to  the  appellant,  at  Baltimore 
dty;  that  tbe  course  of  dealing  at  and  before 
that  time  was  as  follows,  via.  the  mill  com- 


pany (whose  place  of  business  Is  In  Winneba- 
go City,  Minn.),  at  ttie  time  of  shipment,  would 
draft  for  the  value  of  the  shipment,  and  attach 
thereto  the  bill  of  lading,  and  these  drafts 
usually  arrived  a  few  days  ^>efore  tbe  goods, 
and  the  appellant  aa  be  needed  the  flour,  would 
call  at  the  bonks  where  the  drafts  were  pla^ 
ced  by  the  cwnimny  and  were  payaUe^  and 
"take  tbem  up";  that  all  of  the  flour  oo  ship- 
ped "was  booked  by  the  mill  company  aa  an 
absolute  sale."  Included  in  tbe  ^»pdlant*8 
offer  was  evidence  of  other  sales  and  ship- 
ments by  tbe  mUl  company  showing  tbe  gen- 
eral course  of  dealing  between  tbe  parties,  and 
also  copies  of  the  letters  and  telegrams  of  the 
parties  respecting  sncb  sales,  and  of  tbe  dteAs 
of  the  appellant  In  payment  <tf  the  seversl 
drafts  of  tbe  mill  company  on  the  appelant 
There  also  appears  bi  tiie  proceedings  the  UU 
of  lading,  and  Oie  draft  attached  thereto, 
which  the  parties  agree  may  be  considered  bf 
this  court  as  if  included  bi  tbe  offer  of  the 
appellant,  and  bicorporated  In  the  bill  of  ex- 
ceptions. The  court  bdow  rejected  this  of- 
fer, and,  the  vndlct  and  judgment  being  tor 
the  appellee,  the  appellant  has  ajn>ealed. 

The  action  being  tai  n^evln.  the  burden  is 
upon  tbe  sppeUant  to  prove  an  Immediate 
right  to  the  possession  of  tbe  goods;  and,  in- 
asmuch as  the  appdlees  have  pleaded  prop- 
erty In  the  Whmebago  City  Mill  Gon^any, 
they  must  show  a  title  snperior  to  that  of  tbe 
company.  lAmotte  r.  Wlsner,  61  Md.  561. 
Hie  question,  therefore^  now  before  the  oonrt. 
is  to  determine  whether  tbe  facta  contained  bi 
tbe  offer  would  be  sufficient;  If  pn^wrly  prov- 
ed, to  enable  a  Jury,  or  the  court  sitting  aa  a 
Jury,  to  flnd  that  tbe  title  or  tbe  right  of  pos- 
sesskm  has  passed  from  the  mill  company  and 
become  vested  In  the  ^qpellant  Tbe  flonr  in 
dispute  was  shipped  fnmi  Winnebago  Olty  on 
Januai7  21st  u^d  about  Ow  same  time  tbe 
mlU  company  forwarded  by  mall  to  tiie  ^ 
pellant  an  Invoice,  with  tbe  following  words 
appended  thereto,  vis.:  "We  have  drawn  on 
yon  at  arrival  of  goods  tot  the  proceeda,  with 
railroad  receipt  s^tached  to  tbe  dnft"  By 
reference  to  the  "receipt"  or  bill  of  lading,  it 
appears  that  the  flour  was  consigned  to  the 
CMupany  itself.  Over  the  name  of  the  con- 
signee, the  mill  company,  is  written  tbe  word 
"order,"  and  below  the  words,  "Notify  W.  L. 
Hopkins,"  without  any  other  condition  or  lim- 
itation. One  of  the  condiUona  of  the  ship- 
ments, as  appears  printed  on  the  bill  of  lad- 
ing, is  that  "U  the  word  'wder*  Is  vrritten 
thereon  before  or  after  the  name  of  the  part; 
to  whose  order  the  property  Is  consigned, 
withotit  any  condition  or  Ibnltatlon  other  than 
the  name  of  the  party  to  be  notlfled  of  the  ar 
rival  of  the  property,  the  snrrender  of  this 
bill  of  lading  properly  Indorsed,  shall  be  re- 
quired before  the  dellvoy  of  the  pr^wr^  at 
destination."  The  bUl  of  lining,  with  draft  at- 
tached, was  sent  by  the  mill  conq)any  to  tbe 
Western  National  Bank,  Baltimore,  whose 
duty  It  was  to  retain  pooBeaslon  of  it  nntU  tbe 
appellant  had  paid  tbe  draft  When  such  pay- 
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ment  was  made,  the  appelant  was  entitled  to 
receive  the  Ull  of  lading,  and  npon  proper 
Indorsement,  by  the  terms  of  tlte  bfll  Itself 
and  according  to  the  usual  course  of  dealings 
between  the  parties,  the  appellant  was  In  a 
position  to  demand  the  possession  of  the 
goods.  The  flour  arrlred  In  Baltimore  In  doe 
time,  and  the  appellant  was  notified  thereof 
by  the  rftUroad  company.  He  made  no  effort, 
howerer,  to  pay  the  draft  until  the  4th  of  May. 
On  that  day  he  tendered  his  check,  but  the 
bank  refused  to  accept  It.  and  notified  blm 
that  It  had  received  notice  <m  the  previous 
day  from  the  mill  company  not  to  accept  i»ay- 
m«tt  of  the  draft  from  him.  It  also  refused 
to  d^ver  to  him  the  bill  of  lading,  although 
both  the  bill  and  the  draft  were  then  In  Its 
possession. 

It  Is  contended  on  the  part  of  the  appellant 
that  all  the  facts,  as  we  have  stated  them,  es- 
tablish the  following  propositions,  viz.:  (1) 
That  a  sale  had  been  effected  between  the  mill 
company  and  the  appellant,  whereby  the  title 
to  the  property  became  vested  In  the  appellant; 
(2)  that  the  agreement  necessarily  Implied 
amounted  to  a  complete  contract  of  sale,  with 
the  stipulation  that  delivery  of  possession  was 
dependent  upon  payment  or  tender  of  purchase 
price;  and  (8)  that,  when  the  appellant  ten- 
dered his  check  In  payment  of  the  draft  ^v- 
Ing  sufficient  funds  In  bank  to  meet  It),  be  had 
the  right  to  the  Immediate  posaesdon  of  the 
flour. 

The  general  rule  applicable  to  the  passing 
of  .title  to  personal  property  has  been  well  stat- 
ed In  Dlzon  V.  Yates,  S  Bam.  &  Adol.  313. 
In  that  case  It  was  said  1^  Parke.  J.:  "Where 
there  is  a  sale  of  goods  generally,  no  proprarty 
in  them  passes  till  delivery,  because  until  then 
the  very  goods  sold  are  not  ascertained;  but 
when,  by  the  contract  Itself,  the  vendor  ap- 
propriates to  the  vendee  a  specific  chattel,  and 
the  latter  thereby  agrees  to  take  that  specific 
chattel,  and  to  pay  the  stipulated  price,  the 
parties  are  then  In  the  same  situation  as  they 
would  be  after  a  delivery  of  goods  In  pursu- 
ance of  a  general  contract  The  very  appro- 
priation of  the  chattel  Is  equivalent  to  delivery 
by  the  vendor,  and  the  assent  of  the  vendee  to 
take  the  spedflc  chattel,  and  to  pay  the  price. 
Is  equivalent  to  his  accepting  possession.  The 
effect  of  the  contract,  therefore.  Is  to  vest  the 
property  In  ttie  bargainee."  Tb6  fundamental 
principle  npon  which  this  rule  rests  Is  to  carry 
oat  the  Intention  of  parties  who  have  agreed, 
"with  respect  to  a  tblng  capable  of  Identifica- 
tion, that  for  an  agreed  price,  the  title  to  the 
thiftg  shall  pass  from  the  vendor  to  the  ven- 
dee." Cheney  v.  Transportation  Line,  00  Md. 
56S.  When  the  contract  la  express,  tbne  can 
be  no  dlflicnlty;  but  wh^  the  evidence  with 
reqwct  to  It  Is  meager  courts  must  endeavor 
"to  ascertain  fbe  Intent  of  the  parties,  and 
apply  that  test  as  a  controlling  principle." 
Hall  T.  Richardson,  16  Md.  412.  So,  also, 
where  the  agreement  Is  for  a  sale  of  the  prop- 
erty and  the  performance  of  other  things.  It 
must  be  ascertiUned  whether  the  performance 


of  any  of  those  things  is  meant  to  precede  tbe 
vesting  of  the  title  in  the  vendee.  Blaclkb. 
Bales,  USl,  cited  In  BenJ.  Sales,  bk.  8,  c  8.  Ac- 
cordingly, It  Is  held  that  wbere  a  buyer  pur- 
chases a  specific  quantity  of  goods,  to  be  shl]>- 
ped  to  him  from  a  distant  place,  and  the  Ki- 
ler  segr^tes  and  appropriates  to  ttie  contract 
the  specified  qtiantlty  by  delivering  them  to  a 
carrier,  the  law  presnmes  that  to  be  equlvfr* 
lent  to  delivery  to  the  vendee  (16  Md.  412,  so- 
pra);  and  In  such  case  the  goods  become  tba 
property  <tf  the  vendee,  although  thej  are  to  be 
paid  for  on  arrival  (Phosphate  Co.  v.  QUI.  60 
Md.  546,  16  Att.  214,  1  U  R.  A.  767).  the  car- 
rier being  regarded  as  the  agent  of  tiie  vendee 
to  receive  than.  But  If  the  vendor  undertake 
to  make  delivery  himself  at  a  distant  place, 
the  carrier  liecomes  the  agent  of  the  vendor, 
and  the  prc^rty  will  not  pass  until  delivery  is 
made.  In  both  such  cases,  the  inference  aris- 
ing from  the  facta  stated  may  be  rebutted  by 
other  drcomstances  which  tend  to  show  what 
the  interest  of  the  parties  really  was.  Dows 
T.  Bank,  91  U.  S.  618-^,  23  U  Ed.  214; 
Phosphate  Co.  v.  Olll.  supra.  In  the  case  last 
dted,  where  the  goods  had  been  consigned  to 
the  vendee,  after  stating  the  general  rule  that 
a  bill  of  lading  operates  as  a  trammer  of  the 
property  to  the  party  in  whose  favolr  It  la 
drawn  and  to  whan  It  is  delivered,  the  court 
remarks  that  "If  tbe  vendors  In  that  case  had 
wished  to  prevent  the  property  from  passing, 
and  to  retain  the  right  to  deal  with  It  after 
shipment  and  while  In  transitu,  they  should 
the  bill  of  lading  have  mode  the  cargo  de- 
liverable to  their  own  order,  and  have  for- 
warded tbe  same  to  an  agent  of  their  own, 
to  retain  It  until  the  cargo  had  been  finally 
delivered,  weighed,  tested,  and  paid  for  In  Bal- 
timore." In  Kentucky  Refining  Co.  v.  Globe 
Refining  Co.  (Ky.)  47  &  W.  606^  42  L.  R. 
A.  35S,  the  court  said,  dtti^  from  Alderman 
V.  Ralhtiad  Co.,  US  Mass.  233,  "that  when 
goods  are  consigned  deliverable  to  the  order 
of  the  consignor,  and  the  bill  of  lading,  with  a 
draft  for  the  price  drawn  on  the  purchaser  of 
the  goods;  attached.  Is  fMwarded  for  collec- 
tion, the  purchaser  has  no  titie  to  the  goods 
until  the  draft  Is  paid  and  the  UU  of  lading 
Is  Indorsed  to  htm."  In  Bank  v.  Bangs,  102 
Mass.  295.  tt  was  said  that  a  vendor  "may 
take  the  bin  of  lading  or  the  carrier's  receipt 
In  his  own  or  In  some  agent's  name,  to  be 
transferred  on  payment  of  the  price,  by  his 
own  or  his  agent^s  indorsement  to  the  pur- 
chaser, and,  in  aU  cases  when  he  manifests  an 
Intention  to  retain  the  Jus  disponendl,  the 
property  win  not  pass  to  the  vendee."  Hardy 
V.  Munroe.  127  Mass.  64;  Emery  v.  Bank,  25 
Ohio  St  860;  Railroad  Co.  v.  Stern,  119  Pa. 
St  29,  12  Atl.  7S&  In  this  case  the  mm  com- 
pany consigned  the  goods  deliverable  to  Its 
own  order.  It  fwwariled  fbe  MU  lading, 
with  the  draft  attadied.  All  parties  under^ 
stood  that  tbe  former  was  not  to  be  given  up 
by  tbe  bank  until  the  latter  had  be^  paid; 
and,  by  the  terma  of  the  bill  of  lading,  ft  was 
provided  that  tbe  floor  ma  not  to  be  ddlv- 
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ered  nntn  tlie  Ull  o(  ladtng,  pmierij  IndMsed, 
wu  presented  to  tiie  carrier.  We  find  notii- 
Ing  iB  the  offer  tbat  can  be  cffectMl  to  mod- 
ify tbe  legal  Inferences  to  be  drawn  from 
tbeae  facts.  It  is  stated  that  the  appellant 
wdered  the  flour  "without  any  agreement  as 
to  the  terms  of  paymmt**  But  H  is  pUUn 
that  it  wag  accepted  upon  the  terms  that  had 
cfaaraeterlsed  tiielr  entire  dealing,  which  were 
that  the  flour  tfiould  remain  in  the  poenooaicm 
of  the  carri^,  snl^ect  to  the  order  Vu&  mill 
company,  until  the  draft  had  been  paid.  The 
whole  course  of  these  dealings  shows  tliat 
the  mUl  company  was  to  inepay  the  freight, 
and  deliver  the  flour  In  the  dty  of  Baltimore, 
and  that  the  ^pdlant  was  not  to  be  entitled 
to  possession  until  aftn  the  draft  had  been 
paid.  The  Invoice  cannot  have  the  effect  of 
modifying  the  contract  wlilch  the  facts  so 
deaiiy  Imply.  Th%  purpose  and  ^ect  of  Qiat 
was  to  give  a  descrlptfon  and  cost  of  liie 
goods.  It  was  not  "a  bill  of  sale  nw  evi- 
dence <^  sale*'  (Dows  t.  Bank,  supra;  Sturm 
T.  Boker.  160  U.  8.  828,  14  Sup.  Ct  99,  87 
L.  Ed.  1098);  and  erai  though  in  some  cas- 
es it  may  be  useful,  in  connection  with  oth- 
er foots,  to  show  the  Intent  of  the  parties,  yet 
in  this  case  no  inferences  can  flow  from  it 
tending  to  alter  or  diange  the  latratt  infers 
rable  from  the  circumstances  already  stated, 
for  the  reascHi  tiiat  appended  to  the  invoice, 
as  a  part  of  It,  waa  the  explicit  statement  that 
the  mill  conquny  had  drawn  m  Oie  appellant 
at  arrival  for  tbe  proceeds,  "with  raOroad  re- 
ceipt attached  to  the  draft"  Upon  the  whole 
ottst.  It  aeems  to  ns  clear  that  it  was  not  the 
intent  of  the  parties  that  the  title  to  the  flour 
should  iiasB  to  the  appellant  until  the  draft 
had  been  paid.  Tbe  Judgmmt  must  therefore 
be  affirmed.  Jadgment  affirmed. 


OH  Fa.  St  334) 
SAI«>BPOSIT  ft  TRUST  CX).  v.  DIA- 
MOND NAT.  BAKE. 

(Supreme  Court  of  Pemuylvania.  Jan.  2, 1900.) 

BANKS  AND  BANKING— BXBCUTORS  AND  AD- 
MINISTRATORS—I#I  A  BIUTT  FOR  DEPOSITS. 

Where  checks  payable  to  an  admimstrator 
as  Boch  were  indorsed  by  him  in  that  capacity, 
and  deposited  to  his  individual  ocooant,  and  aft- 
erwards the  amount  was  checked  out  by  liim, 
and  approi^ted,  ttie  bank  is  not  liable  to  the 
estate. 

Appeal  from  court  ol  common  pleas,  Al- 
legheny county. 

Action  by  the  Safe-Deposit  ft  Tnurt  Com- 
pany, as  adminlstzator  with  the  wUl  annexed 
the  estate  of  John  Wallace,  deceased, 
against  the  Diamond  Nattanal  Bank,  to  re- 
cover an  amount  which  said  bank  received 
by  checks  payable  to  one  Doerfllnger,  as  ad- 
ministrator ctf  the  estate  of  said  Wallace,  in- 
doraed  by  said  iXwrflinger  In  his  capacity  as 
admlnisbator,  and  deposited  by  him  to  his  ii^ 
dividual  account  In  said  tMuik,  and  afterwards 
drawn  out  and  appropriated  by  him.  From  a 


Judgment  Utt  d^endan^  plaintiff  i^ealB.'  Af- 
firmed. 

William  Kaufman  and  J.  R.  Bnuldock,  for 
qipellant  W.  B.  Rodgen;  for  appdlesb 

PER  OURIAH.  Upon  the  idiecks  wlUch 
were  received  by  tbe  administrator,  be  had 
the  undoubted  right  to  draw  the  money;  and. 
If  he  chose  to  theretipon  deposit  tbe  money 
thuB  received  to  the  credit  of  hla  own  account 
he  had  a  perfect  right  to  do  so.  What  he 
did  do  was  nothing  more  than  the  equivalent 
of  such  action  on  his  part  The  money,  hav- 
ing gone  into  his  own  account  was  subject  to 
be  drawn  out  upon  bis  personal  checks,  which 
the  bank  could  not  refuse  to  pay.  The  qoea- 
tl<m  ia  entirely  dllferent  from  the  one  whidi 
would  arise  If,  after  the  d^MwIt  was  made,  it 
was  claimed  as  money  of  the  trust  and  tlie 
bank  was  notified  of  the  claim  before  It  wu 
paid;  but  that  Is  not  this  case.  Judgment 
affirmed. 

OM  Pa.  St  67) 

FLBMINO  T.  DIXON. 

(Snpruna  Oonrt  of  Pennarlvaala.    Dec.  SOt 
1S90.) 

INSTaUCTIONB. 

Failnre  to  answer  a  point  submitted  tfX 
diarxe  is  not  error*  it  bdng  substantially  and 
dearlv  answered  in  Oie  general  charge. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  hy  George  8.  Fleming  against  Jo- 
seph M.  Dlzon.  Jadgment  Cor  plahitUE.  De- 
fendant appeals.  Affirmed. 

The  point  submitted  by  defendant  was  as 
follows:  "The  court  is  respectfully  requested 
to  charge  the  Jury  as  follows:  That  if  the 
Jury  find  that  Charles  P.  Dlxou,  and  not  Jo- 
seph H.  Dixon,  agreed  to,  and  did,  purchase 
the  goods,  flxtiu^s,  etc.,  from  George  S-  Flem- 
ing, the  plaintiff,  then  the  plaintiff  cannot  re- 
cover, and  the  verdict  mnat  be  in  favor  ct 
the  defendant'  ** 

3.  A.  Langfltt  for  iqK>eIlant  Joseph  Stadt 
feldt  for  appdlee. 

BROWN,  J.  This  appeal  Is  ott^  without 
merit  But  a  single  question,  purely  of  tact 
was  involved  In  the  trial  of  the  cause  in  tin 
court  below.  The  plaintiff  sou^t  to  recover 
the  price  of  goods  which  be  alleged  he  had 
sold  to  the  defendant  The  latter  testlfled  he 
had  not  bonght  them.  In  his  <¥>aiing  words  ta 
the  Jury,  the  learned  trial  Judge  concisely  and 
correctly  told  them  the  nature  of  tbe  caaSb 
and  what  they  were  to  consider  and  deter- 
mine, when  he  said:  "This  case,  really,  whoi 
reduced  to  Ha  elemoits.  Is  a  very  slmi^  on& 
It  is  simply  a  suit  to  recover  by  tbe  ifiaiar 
tiff  from  the  defendant  tbe  price  of  certain 
goods  which  he  says  he  sold  at  a  fixed  price 
to  the  dtfeadant  If  the  baxgaln  set  up  bty 
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hJm  waa  made,  be  would  be  entitled  to  recor- 
sr.  If  It  was  not  made,  be  would  not  be 
entitled  to  recover."  Not  a  single  exception 
was  noted,  and  none  could  have  been  proi>- 
iriy  taken,  by  the  defendant  to  the  admlsshm 
or  rejection  of  evidence;  and  In  a  charge,  the 
whole  of  which  has  been  assigned  as  emt, 
ttae  court  fairly,  impartially,  and  Intelligently 
submitted  the  facts  to  the  Jury,  who  fonnd,  as 
they  were  Justified  In  finding,  In  favor  of  the 
plabitlff,  Instead  of  yielding  to  what  they  must 
have  f^t  was  the  Improbable  statement  of 
the  defendant  and  his  brother,  Charles.  This 
disposes  of  the  first  assignment  of  error. 

Plaintiff  having  testified  that  be  bad  agreed 
with  defendant  to  pay  half  the  license  fee, 
$260,  provided  he  was  paid  bis  money  Immedi- 
ately after  the  transfer  of  the  license  to 
Charles  P.  Dixon,  the  court,  upon  a  review 
of  the  evldoice  after  verdict,  would  have  re- 
lieved ttae  defendant  to  the  extent  of  the  said 
sum,  even  thon^  be  had  not  complied  witb 
the  condition  npon  which  Fleming  says  the 
abatement  was  to  be  allowed.  The  relief  ten- 
dered was  refused.  Tbe  order  of  court  provid- 
ing for  It  was  made  for  tbe  benefit  of  tbe  de- 
fendant now  complaining  of  It,  and  we  over- 
rule his  second  assignment  of  error.  Tbe  point 
presented  by  tbe  defendant  was  substantially 
and  clearly  answered  In  the  charge,  when  the 
learned  trial  Judge  said:  "There  Is  testimony 
here  showing  that  the  sale  was  not  made  to' 
the  defendant,  but  was  made  not  at  this  time, 
but  a  prior  date  to  his  brother,  Charles  P. 
Dbcon.  That  has  nothing  to  do  with  the 
case,  excepting  In  so  far  as  It  indicates  that 
tbe  sale  w<u  not  made  to  Joseph  M.  Dixon, 
because,  If  tbe  sale  was  not  made  to  Joseph 
M.  Dixon,  it  does  not  matter,  for  tbe  purpose 
of  this  case,  whether  or  not  It  was  made  to 
Charles  P.  Dixon,  or  whether  It  was  made 
to  any  one.  If  the  sale  was  not  made  to  Jo- 
seph Bf.  DIxcm,  no  recoT^  can  be  had  from 
J(»n>b  M.  Dixon,  of  coorae."  No  further  light 
could  bave  been  glvoi  to  ttae  Jury  1^  notldng 
ttae  point  Bubmltted,  and  tbe  faOnre  to  answer 
K  was  not  oror.  Patterson  Konnts,  G8  Pa. 
St  246,  and  Wmsor  t.  Haddock,  64  Fa.  8t 
2SL  The  Judgment  to  affirmed. 


(IM  Ps.  8t  lU) 

HARPER  V.  O'NBXLL. 
(Bapreme  Oourt  of  Pennsylvania.   Dee.  80^ 

isee.) 

BV8B&HD  AND  WIPB-BILU  AND  NOTIS- 
WIFB'B  LIABIUTT. 

Under  Act  Jane  8,  1S9B  (P.  L.  84«  |  2, 
prohiUtlng  a  married  woman  from  becoming  ae- 
flonmodanm  IndorMr,  maker,  geanator,  or  sai» 


ty  for  another,  one  who  loaned  money  to  a  hns* 
band,  with  tbe  wife  as  surety,  cannot  leoover 
tbe  same  from  her,  thoue^  the  note  given  was  ex- 
ecuted by  tbe  wife  as  principal  debtor,  and  the 
mmey  was  borrowed  fbr  services  rendered  her. 

Appeal  from  court  of  common  pleaa,  Alle> 
gheny  county. 

Action  by  Lydia  O.  Harper  against  BBlaa^ 
beth  B.  O'Ntill.  From  a  judgment  In  favor 
of  plalntitt,  defendant  appeals.  Reversed. 

L.  K.  &  S.  O.  Porter  and  D.  L.  Starr,  for 
appellant  M.  A.  Woodward,  for  appellee. 

FBLU  J.  Tbe  transaction  between  tbe 
parties  cornea  so  clearly  within  tbe  Inhibition 
of  section  2  of  tbe  act  of  June  S,  1883  (P.  L. 
844),  Which  prohibits  a  married  woman  from 
becoming  "accommodation  endorser,  maker, 
guarantor  or  surety  for  anotb^,"  that  the 
defendant's  request  to  tbe  conrt  to  charge 
that  under  all  the  evidence,  the  plaintiff  vnu 
not  entitled  to  recover,  should  have  been 
granted.  The  plaintiff's  agent  testified:  "Mr. 
O'Neill  called  on  me,  and  asked  me  to  loan 
him  some  money,— f 1,500,— representing  to  me 
that  his  wife  bad  been  sick  In  tbe  hospital. 
*  *  *  He  required  ttae  money  to  pay  the 
physician's  bills.  *  *  *  We  had  a  long 
conversation,  and  finally  I  was  persuaded, 
out  of  sympathy  for  Mrs.  O'Neill.  *  •  * 
I  asked  him  for  her  security.  I  drew  tbe 
note.  *  *  •  It  was  not  paid  at  maturity, 
although  he  promised  to  pay  It  before  maturi- 
ty, and  I  indulged  him  for  a  long  time  before 
I  asked  him  for  a  second  note."  There  Is  no 
testimony  which  modifies  this  statement,  or 
alters  Its  legal  effect  and  the  only  possible 
Inference  from  It  Is  that  the  loan  was  made 
to  tbe  husband,  and  that  bis  wife  became  his 
surety.  Neither  the  fact  that  the  money  was 
borrowed  to  pay  for  services  rendered  the 
wife,  nor  tbe  fact  tSiat  she  was  tbe  maker  of 
the  note,  gave  rise  to  a  presumption  which 
shifted  tbe  burden  of  proof,  and  required  tbe 
submission  of  tbe  case  to  tbe  Jury.  The  hus- 
band was  primarily  liable  for  the  physician's 
bills,  and  no  question  of  his  agency  for  his 
wife  In  securing  the  loan  was  suggested  by 
the  testimony.  The  loan  was  made  to  him 
for  bis  use.  Tbe  form  of  the  note  might  have 
led  one  without  knowledge  of  tbe  transaction 
to  regard  tbe  wife  as  the  principal  debtor, 
and  have  required  proof  from  her  that  she 
waa  an  accommodation  maker;  but  tbe  party 
who  made  the  loan  was  not  without  kuiowl- 
edge.  He  intended  to  loan  to  the  husband, 
with  the  wife  as  surety,  and  that  is  what  be , 
did.  As  this  appeared  In  the  plalntieTs  case 
In  chief,  tbe  only  question  was  oae  of  law, 
and  ttaere  -was  nothing  to  snbmli  to  the  Jury. 
Ttae  JndgmeDt  Is  nvened. 
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44  ATLANTIO  BBFOBTEEL 


(IW  Pa.  St.  205)     .  ^ 

IRON  OITT  NAT.  BANK  OF  PITTSBURGH 
T.  ANDERSON  eC  al. 

iSupreme  Court  Of  PenDBflvajDia.  Dec.  SO,  1880.) 

ntAUD— FAILURS  TO  DISCLOSB  KSOWLXDQB. 

DefeodaDtB,  boIdicK  T.'s  note  Mcilred  by 
corporate  stock,  refused  to  renew  It,  on  leam- 
ins  that  th«  issaance  of  the  stock  was  unau- 
thortted.  T.  then  applied  to  plaintiff  for  a  loan 
M  the  stock,  which  he  told  Its  cashier  was  held 
vy  defendants  as  collateral:  and,  having  ar- 
ranged with  plaintiff,  applied  to  defendants  for 
the  stock,  and  they  sent  a  clerk  with  it  to  plain- 
"fff  who,  being  asked  and  having  answered 
what  amount  was  due  defendants,  was  handed 
the  amoont,  and  deUrered  the  stock  to  the  cash- 
ier, and  the  note  to  T.,  to  whrnn  plaintiff  paid 
the  balance  of  the  loan.  'Held,  that  defendants 
made  no  misrepresentations,  and  that,  the  trans- 
action not  being  a  sale  by  defendants  to  plain* 
tiff  of  T.'s  note,  defendants  were  under  no  duty 
to  inform  plaintiff  of  the  invalidity  of  the  stock, 
and  hence  there  was  no  fraud  in  their  silence. 

Appeal  from  court  of  commoD  pleas,  Alle- 
gheny ootmty. 

Action  the  Iron  dty  Natitmal  Bank  of 
PittiAiurgh  BgalnM  Andersoii,  Dn  Puy  &  Oo. 
Judgment  for  defendanta.  Plaintiff  appeals. 
Affirmed. 

John  S.  Wendt  and  Watson  A  Ucdeare,  for 
appellant  Jamea  B.  Sterret^  tor  appellees. 

FBLL,  J.  The  testimony  presented  at  the 
trial  on  which  the  nonsuit  was  entered  fur- 
ulshes  no  basis  for  the  argument  that  the  de- 
fendants, by  misrepresentatlona,  induced  the 
plaintiff  to  loan  money  for  their  benefit,  or 
that  the  transaction  was  In  effect  a  sale  by 
the  defendants  to  the  bank  of  their  claim 
againat  a  third  party  secured  by  the  pledge 
of  fraudulent  certificates  of  stock.  The  de- 
fendants loaned  money  to  one  Tyler  on  bia 
note,  to  his  own  order,  with  50  shares  of  stock 
of  the  Diebold  Safe  &  Lock  Company  as  col- 
lateral. Before  the  loan  matured,  they  learn- 
ed that  the  issue  of  stock  was  unauthorized, 
and  they  refused  to  renew.  Tyler  then  ap- 
plied to  the  bank  for  a  loan  of  $3,100,  and  of- 
fered this  stock,  which  he  told  the  cashier 
was  held  by  the  defendants  aa  coIhtteraL 
Having  arranged  with  the  bank,  he  applied  to 
the  defendanto  for  the  stock,  and  they  sent  a 
clerk  witb  it  to  the  bank.  The  clerk  was 
asked  either  what  he  wanted  for  the  certifi- 
cates, or  what  amount  was  due  the  defend- 
ants, and,  iitran  his  stating  the  amount  of  the 
note,  witb  interest  and  costs  of  protest,  he 
was  handed  a  check  for  12,983.42.  and  he  de- 
livered the  certificates  to  the  cashier,  and  the 
note  to  Tyler.  The  balance  of  the  loan  of 
$3,100  was  paid  by  the  cashier  to  Tyler.  This 
was  the  whole  transaction.  The  defendants 
bad  no  communication,  directly  or  indirectly, 
with  the  Innk,  except  through  their  clerk^ 
and  that  was  limited  to  the  mere  statement 
by  him  of  the  amount  due.  The  sending  of 
a  clerk  with  the  note  and  certificates  was  In 
accordance  witb  the  usual  busMess  custom  In 
mA  nuttteis.  There  was  neither  misrepresen- 


tation, express  or  Implied,  nor  active  conceal- 
ment, of  any  fact,  and  there  was  no  relation 
Off  trust  or  confidence  to  give  rise  to  a  da^. 
There  Is  no  foundation  whatever  for  the  con- 
tention that  tbe  transaction  was  a  sale  by 
the  defendants  of  their  dalm  on  the  note  and 
collateral.  It  was  not,  either  in  form  or  In 
stibstance,  a  sale,  and  none  of  tbe  parties  so 
regarded  It  at  that  time.  It  was  merely  tbe 
borrowing  of  one  party  to  pay  an  orerdoe 
note  held  by  another,  and  nothing  more  can 
be  made  of  It  The  defendants  were  not  then 
liable,  unless  they  were  onder  a  duty  to  spesk 
to  one  who  tiad  made  no  inquiry  of  them,  who 
had  reposed  no  confidence  In  them,  who  was 
not  Influenced  or  misled  by  their  conduct  and 
with  whom  they  had  notbU^  whatever  to  do. 
Rigid  and  exacting  as  Is  tke  law  In  holding; 
silence  to  be  a  fraud  when  ttiere  Is  a  duty  to 
speak.  It  rec<«nlzes  no  sudi  sUlgatlon  as  this. 
The  judgment  Is  affinned. 


(iM  Pft.  au  H) 
MeABBB  t.  OBIBSS. 

(Sapreme  Court  of  Pennsylvania.   Dec.  30, 1899.) 

UORTOAOSS-COVBNANT  TO  ASSUHS-BRBACH 
— PATHBNT  BT  OBUaBB. 

1.  Plaintiff  having  conveyed  mortgaged  land 
to  defendant  a  subsequent  agreement  was  made, 
whereby  defendant  agreed  to  assume,  "and  by 
these  presents  does  assume,  the  payment  of  tbe 
eaid  above-recited  mortgage,  with  tbe  interest 
thereon,"  etc.  The  aprreement  was  based  oo  a 
new  consideration.  lETeltf,  that  it  was  a  distinct 
assumption  of  the  mortgage,  and  an  implied  cov- 
enant to  indemnify  plaintiff  against  liat^^ 
thereon. 

2.  The  covenant  being  broken,  and  Judgment 
of  foreclosure  secured  against  pWntiS,  he  was 
entitled  to  sue  defmdant  on  tbe  covenant  with- 
out proof  of  paymrat  by  himself. 

Appeal  fnnn  covtt  of  coonen  pleas,  Alle- 
gheny county. 

Action  by  Eugene  B.  McAbee  against  Ellxa 
A.  Orlbbs,  administratrix  of  John  R.  Crlbbs, 
deceased.  From  a  Judgment  tor  plaltttfff,  de- 
fendant appeals.  Affirmed. 

S.  Scboyer,  Jr.,  and  John  P.  Hnnter,  for  ap- 
pellant T.  8.  Brown  and  W.  O.  Stewart  tar 
appellee. 

FELL,  J.  The  facts  developed  at  the  trial 
may  be  brlefiy  stated.  The  plaintiff,  by  deed 
of  June  15,  1887,  conveyed  to  the  defendant  a 
tract  of  land  in  Kansas,  which  was  subject  to 
a  mortgage  of  $2,500,  given  by  the  plaintlfl. 
On  July  27th  the  parties  entered  Into  an 
agreement  which,  after  reciting  tbe  convey- 
ance, the  mortgage,  and  an  agreement  by  the 
defendant  to  convey  five  lots  in  Terona  to  tbe 
plaintiff,  concludes  as  follows:  "Now,  It  ts 
agreed  between  the  parties  hereto,  oich  for 
himself,  his  heirs  and  assigns,  that  the  said 
Crlbbs  shall  assume,  and  by  these  presents  he 
does  assume,  the  payment  of  the  said  above- 
recited  mwtgage,  tt^ther  with  the  interest 
thereon."  etc    Tbe  consldemtkm  named  Is 
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the  undertaking  by  the  plaintiff  to  pay  the 
taxes  for  1887,  and  all  claims  oa  the  tarm 
prlw  to  that  date,  and  to  release  to  the  de- 
fendant all  rlgbts  and  Interest  which  he  had 
acquired  in  the  Verona  lots.  The  mortgage 
debt  fell  due,  and  the  land  was  sold  at  aher- 
UtA  sale  for  less  than  the  amount  of  the  mort- 
gage. Suit  was  then  brought  by  the  holder  of 
the  mortgage  against  the  plaintiff  on  his  bond 
to  recover  the  deficiency,  and  a  judgment  was 
recoTered  against  him.  That  suit  the  defend- 
ant was  notlded  to  defend,  but  he  failed  to  do 
so.  The  present  action  was  brou^t  by  the 
plaintiff  without  his  baring  paid  any  part  of 
the  Judgment  recovered  against  him.  What 
led  to  the  making  of  the  agreement  did  not  ap- 
pear. Presumably  because  of  Its  subsequent 
date,  and  the  assumption  by  the  vendor  of  the 
payment  of  taxes  and  other  charges,  and  the 
surrender  by  him  of  all  claims  to  the  Verona 
lots,  It  was  not  a  part  of  the  contract  of  sale, 
but  was  subsequently  made  for  the  purpose 
of  adjusting  disputes  which  had  arisen,  or  it 
was  a  distinct  modification  and  change  of  the 
original  contract.  But  upon  this  subject  we 
are  entirely  In  the  dark.  The  agreement  la 
complete  In  itself,  and  there  Is  nothlug  out- 
side of  It  to  aid  in  Its  construction.  There  Is 
nothlug  In  the  agreement  to  warrant  the  con- 
struction, contended  for  by  the  defradant; 
that  it  was  intended  merely  as  a  release  from 
a  claim  against  the  plaintiff  for  damages  for 
breach  of  a  covenant  against  incumbrances. 
It  Is  a  distinct  assumption  of  the  payment  of 
the  mortgage,  and  aa  between  the  parties 
there  is  an  implied  covenant  to  indemnify  the 
plaintiff  against  all  liability  by  reason  thereof. 
As  a  ontract  of  indemnity,  it  was  broken  as 
soon  as  the  plaintiff's  liability  became  fixed, 
and  he  could  then  malptaln  an  action  on  it 
without  proof  of  payment  That  on  a  bond  or 
covenant  to  Indemnify  against  claims  the 
obligee  is  entitled  to  sue  as  soon  aa  his  obliga- 
tion to  pay  becomes  absolute  has  been  settled 
by  a  long  line  of  cases,  among  which  are  Oar- 
diner  T.  Grove,  10  Serg.  &  B.  136;  Stroh  v. 
Khnmel.  8  Watts,  157;  Leber  v.  Eauffelt,  S 
Watts  &  S.  440;  Carmen  t.  Noble,  d  Pa.  St 
366;  Ardesco  Oil  Co.  v.  North  American  OU 
&  Mining  Co.,  66  Pa.  St  376;  Bamford  v. 
Keefer,  68  Pa.  St  888.  The  decision  In  Blood 
V.  Crew-Levlck  Co.,  171  Pa.  St  328,  83  Atl. 
344,  was  not  Intended  as  a  departure  from 
the  rule.  That  case  was  decided  on  its  own 
peculiar  facts.  The  land  whidi,  as  between 
the  parties,  was  primarily  liable  for  the  mort- 
gage debt,  had  not  been  sold,  and  the  liability 
was  not  fixed  as  to  either  its  character  nr 
amount  Xhe  Judgment  Is  alllnMd. 


OH  Pa.  Bt.  217) 
MATTHEWS  v.  BISIKG. 

(Soprsme  Conrt  of  Pennsylvania.    De&  Vi, 

1809.) 

■JKCnUNT-^APPBLLATB  JURISDICTION— 
CBRTIFICATB  Or  JUDOB. 

1.  Agreement  of  the  psrtlea  in  ejectment  as  to 
nine  of  premises  will  not  take  the  place  of  the 
certificate  of  the  trial  judge  as  to  jorisdictiooal 
amount  required  by  Act  Mar  S,  189d  (P.  U  240) 
I  4,  to  coDfer  appellate  jnrisdietioD. 

2.  The  trial  Judge  tailioK  to  certify,  as  requir- 
ed by  Act  May  fi.  1800  (P.  L.  240)  8  4.  that  the 
premises  in  controversy  in  ejectment  are  of  great- 
er value  than  $1,600^  a  case  appealed  to  the  su- 
preme coozt  wfil  be  mnltted  to  the  superior 
court 

Appeal  Crom  conrt  of  common  pleas,  AUe- 
^leny  county. 

Action  by  R.  L.  Ifatttaews  agminst  J.  H.  Ris- 
ing. Judgment  for  plaintiff.  Defendant  ap- 
peals. Bemltted  to  superior  conrt 

Stone  &  Potter  and  H.  E.  LIneaweaver, 
tor  appellant   Shiras  &  Dickey,  for  appellee. 

8TERRETT,  C.  J.  This  appeal  from  tbe 
Judgment  in  ejectment  entered  against  the  de- 
fendant on  the  case  stated  was  submitted  by 
connsd  without  oral  argument  On  Inflec- 
tion of  the  record,  it  appears  in  limine  that 
we  have  no  appellate  Jurisdiction  of  the  case. 
It  contains  no  auch  certificate  of  the  trial 
Judge  as  is  preacrltwd  and  required  by  tbe 
amendatory  act  of  May  5,  1800,  which  has 
been  In  force  since  the  1st  of  July  last.  Sec- 
tion 4  of  that  act  (P.  L.  2i9)  provides  as  fol- 
lows: "In  actions  of  ejectment,  legal  or 
equitable,  •  •  •  the  Judge  hearing  the 
^se  shall  certify  whether  tbe  value  of  the 
land  or  the  Interest  or  of  the  property  really 
In  controversy  is  greater  than  (1,500.  and  his 
certificate  shall  be  conclusive  proof  of  such 
value  for  the  purposes  ot  this  act"  In  the 
concluding  paragraph  of  the  case  stated,  both 
parties  "reserve  tbe  right  of  appeal,  and 
agree  that  the  value  of  the  premises  In  dispute 
exceeds  the  value  of  one  thousand  dollars  <f  1,- 
000)."  No  such  agreement  as  this  can  be  re- 
garded as  the  legal  equivalent  of  the  Jurisdic- 
tional certificate  prescribed  and  required  by 
the  terms  of  tbe  act;  but  If  It  were  otherwise, 
the  agreement  of  Oie  parties  aa  to  the  value 
of  the  premises  in  dispute  would  show  that 
this  court  has  no  Jurisdlctltm  of  the  case,  ex- 
cept to  remit  it  for  hearing  and  determination 
to  tbe  superior  court  where,  according  to 
tbeir  valuation  of  the  premises,  it  properly 
belongs.  It  is  therefore  ordered  that  the 
above-entitled  case  be  remitted,  at  appellantfi 
expmse,  to  the  superior  court  for  bearing  and 
detenntaiatloB. 
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U  ikXL&NTIO  BEPOBTBK. 


OM  Pa.  St.  17> 

BAMFOBD  r.  PnTSBURGH  &  B.  TRAC- 
TION C». 

(Snprme  Court  of  PenDsrlTsnla.    Dee^  80, 

1899.) 

WFRKVr  GARB— TIPPINO  OTBB  FOBT— NBOU* 
OBNCB— BYIDSNCB— IM8TRU0TION— 
DAHAQBS— PAIN. 

1.  The'queBtlon  of  nesli^ence,  where  the  trol- 
ley of  a  car  left  its  wire,  strock  a  spao  wire 
between  two  poBta,  and  palled  one  of  them  down 
on  plaintiff,  Is  for  the  jnr;,  it  depending  on 
whether  there  was  a  useless  and  abandoned  wire 
forming  a  loop  on  the  span  wire,  in  which  the 
trolley  cau^t,  thongh  only  one  person,  who  was 
not  a  dalT  or  nnreracious  witness,  testified  to 
iti  presence,  while  the  superintendent  and  several 
of  the  employes  of  the  company  testified  that 
the  loop  was  not  there  at  the  time  of  the  acd- 
dient. 

2.  An  Instroction  authoricing  an  allowance  In 
damages  for  pain  and  sufEering,  by  way  of  com- 
pensation, is  not  error;  there  being  no  suggestion 
that  pain  and  soffering  had  a  pMitire  price  or 
market  valae. 

Appeal  from  court  of  common  pleaa,  Alio- 
l^eny  county. 

Action  by  James  Bamford  against  the  Pitts- 
burgh &  Birmingham  Traction  Company, 
Judgment  for  plaintiff,  and  defendant  ^ppeali. 
Affirmed. 

A.  W.  Duff,  H.  B.  Carmack,  and  John  8. 
Bobb,  for  appellant  J.  Lee  and  J.  B. 
Gbapman,  for  appellee. 

DEAN,  J.  The.  plaintiff,  Bamford,  was  a 
man  over  70  years  of  age,  serving  as  watch- 
man at  the  Diamond  National  Bank  of  Pitts- 
burgh. On  the  24th  of  October,  1896,  when 
on  bis  way  home  from  work,  at  a  point  where 
the  tracks  of  the  defendant  company  cross 
Fifth  avenue  and  Smithfield  street,  he  was 
seriously  Injtired  by  a  pole,  on  which  were  sus- 
pended the  railway  wires,  falling  upon  bim. 
There  was  much  flatly  contradictory  evidence 
as  to  the  cause  of  the  accident  One  view  of 
it  (that  of  plaintiff)  tended  to  show  that  a 
loop  of  wire  which  bad  become  useless,  but 
which  at  one  time  bad  be^  serviceable,  was 
permitted  to  hang  down  at  a  point  where  the 
trolley  line  on  Smltbfl^d  street  passed  under 
the  span  wire  at  the  building  line  of  Fifth 
avenue,  between  the  poles  at  the  corners  of 
the  two  streets.  The  trolley  left  the  tn^ey 
wire  Immediately  before  It  reached  the  span 
wire  between  these  two  poles,  and  caught  In 
this  loop,  which  held  the  wheel  against  the 
span  wire,  and  thus  puUed  down  the  pole  upon 
tbe  plaintiff.  This  condition  of  the  loop  wire 
was  positively  denied  by  defendant  The 
plaintiff,  averring  negligence  on  part  of  de- 
fendant In  leaving  a  useless  and  abandoned 
wire  remain  In  that  condition,  brought  suit 
At  tbe  trial  in  the  court  below  It  was  earnest- 
ly contended  by  defendant  that  there  was  no 
erldence  on  the  part  of  plaintiff  which  Justi- 
fied the  submission  of  that  question  to  the 
Jury,  and  that  the  court  should  peremptorily 
butmct  fwr  defendant  Than  was  a  verdict 


for  plaintiff,  and  defendant  appeals,  assign- 
ing for  error  tbe  refusal  to  instruct  th«t  there 
was  no  evidence  ot  negligence  on  «hicli  to 
base  a  verdict  It  is  true,  the  plaintiff  not  be- 
ing a  passenger,  the  burden  was  on  him  to 
prove  negligence,  or  such  a  state  of  facts  as 
fairly  warranted  the  Inference.  If  his  proof 
had  gone  no  further  than  to  show  a  positlTe 
injury  from  the  fall  of  the  trolley  pole,  the 
case  should  not  have  been  submitted;  tor  tbe 
fall  of  tiie  pole  might  have  been  tbe  result 
of  many  causes  not  attributable  to  the  ne^- 
gence  of  the  company,  and  therefore  It  would 
not  have  been  bound  to  prove  a  negative.  But 
there  was  positive  afflrmatlve  testimony  on 
tbe  part  of  at  least  one  witness  (W.  0.  Hagan) 
called  by  plaintiff,  who  thus  testifled:  "I 
noticed  the  trolley  pole  fly  off  the  Irolley  wire. 
It  sbrock  what  is  known  as  a  'span  wire,* 
along  about  a  third  way  from  the  tip  of  the 
trolley  pole  or  trolley  wheel  It  struck  a 
span  wire,  and  when  It  rebounded  It  caught  In 
a  lot^.  There  was  a  loop  and  feed  wire  com- 
ing— Well,  the  feed  wire  was  run  along  the 
span  wire  to  feed  the  trolley  wire,  and  there 
was  a  loop  of  possibly—  Oh,  It  was  anywhere 
from  eight  to  ten,  or  maybe  twelve,  inches 
from  what  Is  known  as  the  'span-wire'  insu- 
lator. That  pole  struck  It  In  this  way,  and  tbe 
momentum  of  the  car  turned  It  In  this  shape, 
and  Just  pulled  the  span  and  feed  wire  along. 
The  car  was  possibly  halfway  across  Fifth 
avenue  when  the  pole  next  the  Pennsylvania 
RaUroad  ticket  office  f^  I  saw  It  fall  on 
the  man.  I  can  remember  of  him  trying  to 
step  back,  and  throwing  up  his  hand  In  this 
way,  trying  to  step  back  to  the  pavement 
He  was  out  possibly  a  foot  or  two  from  the 
pavonent  on  the  crossing."  Then,  In  answer 
to  questions,  he  further  testifled  he  had  no- 
ticed that  loop— the  useless  one— a  month  be- 
fore, and  had  noticed  It  there  at  tbe  time  of, 
the  accident  It  is  true  that  Mr.  McCoy,  su- 
perintendent and  several  of  the  employes  of 
tbe  company,  positively  testified  that  al- 
though the  loop  bad  once  been  there,  tt  wan 
not  there  that  morning.  But  although  tbe 
testimony  was  so  gravely  contradictory,  It  did 
not  follow  that  the  Jury  must  have  gn^sed  at 
the  cause  of  the  accident  and  found  negli- 
gence of  the  company  without  sufficient  evi- 
dence. Tbe  case  apparently  turned  on  a 
question  of  credibility,  with  the  affirmative 
testimony  of  Hagan  on  one  side,  and  the  de- 
nial of  It  by  a  number  of  witnesses  on  the 
other.  Hagan  was  not  a  dull  or  unvetadous 
witness.  He  was  manager  of  a  newspaper, 
and  active  In  public  affairs.  If  the  Jury  be- 
lieved Hagan,  which  they  undoubted!^  did, 
tbe  inference  of  negligence  was  faiily  war- 
ranted, and  we  cannot  see  how  tbe  court  could 
have  withdrawn  the  case  from  the  Jury 

There  Is  no  merit  In  tbe  second  assignment 
which  alleges  error  In  the  Instruction  as  to 
the  measure  of  damages.  The  distinction  be- 
tween  tbe  rule  laid  down  In  Ooodtiart  v.  Rail- 
road Oo„  177  Pa.  8t  15|  85  AtL  191.  and  tte 
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one  dalmed  hm.  Is  without  a  difference.  It 
waa  not  nggeated  that  pain  and  suffering  had 
a  potftlTe  price  or  market  valae,  but  tbat  an 
allowance  might  be  made  In  damAges  for  pain 
and  aufforlng,  by  way  of  compensation.  Hie 
aaalgnmenta  of  error  are  orerruled,  and  the 
Judgment  li  affirmed. 


<1H  Pl  St.  BS) 

EBBBIOAN  T.  PENNSYLVANIA  R.  CO. 

(Snpreme  Conrt  of  Penaarlvaiiia,   Dec  80, 

1809.) 

lUSTBR  AND  SERVANT— DUTT  OF  MASTER  TO 
SBRVANT— RAILROADS  —  NEOLIOINCB  —  DB- 
FBCTIVB  ROADBBD  —  BVIDENOB  —  CARUSLB 
AND  OTHER  UPS  TABLES— INSTRUCTIONS- 
DAMAGES. 

1.  A  rallro&d  company  owes  qo  duty  to  its  em- 
plo/te  to  maintain  a  safe  footw»  aloDg  the  road- 
bed. Hence  a  brakeman  Injoredbr  fafiiog  Into  a 
hole  left  between  two  ties  17  the  ballast  washing 
OQt  has  no  canse  of  action  ngaicst  the  conopany. 

2.  PIflintiff,  who  waa  injured  while  in  defend- 
ant's onploT  as  a  brakeman,  iotrodaced  in  evi- 
dence  certain  paees  of  Scribner  on  Dower,  con* 
talnfng  the  Carlisle  and  other  life  tables,  "for  the 
pnrpose  of  ahowing  the  expectancy  of  life  of  the 
plaintiff;  also,  for  the  purpose  of  showing  the 
Tslae  of  an  annnity  on  his  Ufe."  Eeld  that,  the 
offer  being  general  la  character,  and  no  particu- 
lar life  table  being  pointed  out,  or  any  specific 
disclosare  of  pnrpose  oelng  mad^  showiniB  its  ap- 
plicability to  the  facts  of  this  case,  their  adm»> 
tsion  was  reveiBible  error. 

8.  Hie  Carlisle  llie  taUes,  as  evidence  of  the 
«zpeetanc7  of  life,  are  not  coDcIusive;  their 
value  as  soch  depend  ing  greatly  on  the  wnllarity 
of  the  life  in  anestion  to  ine  conditions  and  baUts 
of  those  tabalated  in  such  tables. 

4.  An  instruction  to  the  Jnry,  in  s  personal  in- 
jury case,  that  the  life  of  plaintiff,  who  was  22 
years  old,  was  "estimated  by  the  Carlisle  and 
other  life  tables  at  forty  to  fOrty-flve  years,  and 
that  they  could  take  tbat  as  a  means  of  estima* 
tion  of  what  would  compensste  him  for  bis  loss," 
Is  error;  the  fair  inference  which  the  jury  might 
draw  from  such  statement  being  that  the  taUes 
established  plaintiflrs  ^pectancy,  to  which 
weight  such  tables  were  not  mtiued,  unless  by 
precedent  proof  plaintiff  brought  himself  clearly 
within  the  class  of  lives  tabulated  th»ein. 

5.  Evidence  that  plaintiff  was  22  year*  old,  and 
tbat  he  had  been  a  railroad  brakeman  about 
three  years  prior  to  his  Injur,  wlthcrat  any  jftoot 
as  to  his  health  or  haUts,  Is  too  meager  rnton 
which  to  base  the  expectancy  of  life,  as  fixea  by 
any  life  tables. 

6.  Annuity  taUea  are  not  admissible  aa  a 
means  of  ertlmatlng  damagea  for  peraonal  In- 
juries. 

Appeal  from  conrt  of  common  pleas,  Alle- 
gheny coonty. 

Action  Patrick  F.  Kerrigan  against  the 
FennaylTanlA  Railroad  Company.  Judgment 
(or  plaintiff,  and  defendant  appeals.  Rerers- 
ed. 

William  Scott  and  Qeorge  B.  Gordon,  for 
iq)pellaDt.  F.  H.  Guffey,  J.  M.  Stoner,  and 
B.  L.  Hirsbfleld,  for  appellee. 

DEtAN,  J.  The  plaintiff,  a  brakeman  on 
tlu»  Pennsylvania  Railroad,  while  coupling 
cam,  on  the  10th  ot  December,  1805,  on  a  side 
tim^  of  the  company  In  the  city  of  Plttsborg, 


had  Us  right  arm  cmahed.  He  alleged  that 
there  waa  an  open  hole  or  drain  eight  to  ten 
Inches  deep  between  two  ties  at  the  point 
where  he  waa  Injured,  and  that,  not  knowing 
€fC  the  existence  of  the  hole.  In  attempting  to 
perform  his  duty  at  coupling  he  fell,  and  In 
falling  threw  up  hia  arm,  which  was  caught 
between  the  bumpers  and  crushed.  Averring 
negligence  on  part  oi  the  company  in  leaving 
thna  exposed  a  dangerous  hole,  of  which  be 
was  Ignorant,  he  brought  suit  for  damagea 
against  the  company.  At  the  trial  the  plain- 
tiff offered  his  own  testimony  and  that  of  sev- 
eral other  witnesses,  which  tended  to  show 
the  existence  of  the  hole  or  drain,  and  that  It 
had  been  caused  by  a  washont  under  the  rails 
and  between  the  ties;  that,  although  un- 
known to  him,  some  of  the  witnesses  testified 
It  had  been  there  for  three  or  four  months. 
The  defendant  offered  evidence  tending  to 
Show  there  never  was  a  hole  there,  and  that 
plaintiff  was  not  Injured  at  that  point.  The 
learned  judge  of  the  court  below  left  It  to  the 
jury  to  determine  whether  the  hole  was  there, 
whether  plaintiff's  Injury  was  caused  by  fall- 
ing Into  It,  and.  If  so,  whether  it  was  negligence 
on  part  of  the  company  to  leave  It  \mbrldg- 
ed,  unfilled,  or  unrepaired.  There  was  a  ver- 
dict for  plaintiff,  and  defendant  now  appeals, 
assigning  for  error— First,  the  refusal  of  the 
court  to  Instruct  for  defendant;  second,  the 
admission  of  tbe  Carlisle  Ufe  tables,  other  life 
and  annuity  tables,  and  Scrlbner  on  Dower, 
for  the  purpose  of  showing  plaintiff's  expect- 
ancy of  life,  and  the  value  of  an  annuity  on 
his  llf^;  third,  the  court's  ruling  as  to  tbe 
effect  to  be  given  such  evtdenoe;  fourth;  the 
Ihstructlon  aa  to  the  measure  of  damages  for 
the  Injury.  * 

In  discussing  the  assignments  of  error,  the 
first  question  that  presents  itsdf  Is,  what  duty 
did  defendant  owe  plaintiff,  as  concerning  the 
ballasting  of  Its  tracks?  For  we  must  assume 
as  facts  that  the  track  between  two  ties  at 
that  point  was  not  ballasted  like  unto  the 
other  parts  of  It,  and  that  plaintiff's  Injury 
was  caused  thereby.  The  jnry,  under  the  in- 
struction given,  must  bare  so  found,  and  tbat 
Is  an  end  (tf  the  matter.  This  Is  a  case  of 
master  and  aerrant  It  was  (be  duty  of  the 
master  to  furnish  a  reasonably  safe  place  for 
tbe  servant  to  work.  In  view  of  the  duties  im- 
posed upon  bim.  What  Is  the  test  of  "rea- 
sonably safe,"  when  antiied  to  the'  rpadbed  of 
a  ateam  rallroadT  There  waa  a  pcrint  be- 
tween two  ties  where  there  was  no  ballast, 
because  It  had  been  washed  out.  U  an  lujury 
had  been  caused  a  passmger  In  otmsequence 
of  this,  he  would  undoubtedly  hare  had  a 
cause  of  action,  for  It  was  the  company's  du^ 
to  maintain,  as  to  him,  a  safe  roadbed.  But 
this  was  not  a  footway  for  foot  travders  or 
employdL  K  the  roadbed  bad  been  such  a 
way,  tbOEi  ordinary  care  wonld  have  required 
planking  on  all  the  ties,  for  only  by  that  meth- 
od would  the  feet  and  ankles  be  free  from 
spraina,  and  the  person  from  Injury,  Ballast 
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is  iimiall7  composed  oC  loose  material,  aach  m 
broken  stones  or  dnden,  on  wblcb  rest  the 
ties,  sometimes  spaced  or  filled  between  wlt3i 
the  same  material,  but  alwaTa  with  more  or 
less  Inequality  of  surface.  Sometimes  there 
is  a  small  constructed  open-box  drain  between 
tlie  ties.  Saept  at  crossings  tiie  ties  are  not 
planked;  nor,  so  far  as  concrau  their  pur^ 
pose,  is  there  any  reason  why  they  should  be. 
No  custom  of  common  carriers  Is  ahown  from 
which  a  reasonable  Inference  of  negligence 
could  be  drawn  from  its  not  baUasUng  full 
between  the  ties.  The  proof  Is  the  other  way. 
If  there  was  owing  to  plabitUE  the  very  high- 
est degree  of  care,  the  same  as  to  the  contract 
pasaengw,  then  the  Jury  mi^t  have  been  at 
liberty  to  infer  negligraice^  because  they  might 
hare  said  that  between  erery  two  ties  on  Its 
miles  of  road  the  company  was  bound  to  main- 
tain an  even  or  idanked  surface.  But  it  owed 
no- such  duty  to  Its  employ^  who  at  rare  In- 
tervals must  step  or  stand  on  the  roadbed. 
Any  such  degree  of  care  would  warrant  the 
Jury  In  fluling  the  company  was  bound  to 
malntUn  guard  rails  on  emlnnkmoits,  and 
planking  on  all  bridges,  although  not  a  sin^e 
passenger  on  a  train  would  be  Imperiled  from 
the  absence  of  either.  We  concede,  as  dem- 
onstrated by  appellee's  argument  and  citation 
of  authwiUes,  that  certainly  a  modified,  If  not 
a  different,  rule  holds  la  some  of  the  states; 
but  In  our  state  It  has  been  consistently  tuAA 
that  the  raUroad  company  owes  no  duty  to 
the  public  or  its  employes  to  maintain  a  safe 
footway  the  length  of  its  roadbed;  that  it  Is 
reasonably  safe  to  the  employ^  without  11  In 
Railroad  Co.  v.  Schertle,  97  Pa.  St  466,  the 
deceased,  a  brakeman,  lost  his  life  ty  slipping 
Into  a  hole  between  the  ties  where  there  was 
no  ballast  This  court  said,  "There  certainly 
was  no  duty  to  ballast  the  track  tea  the  safMy 
of  its  employte,  and,  ocept  perhaps  at  a  cross- 
ing, no  such  duty  to  the  public."  See,  also, 
Costello  T.  Railroad  Co.,  32  Wkly.  Motes  Ou. 
184.  The  same  consistency  In  ruling  obtains 
in  New  YoA  state.  In  Flnnell  t.  Railroad 
Co.,  129  N.  T.  669^  29  N.  B.  825.  the  plaintiff 
was  a  brakeman  who  wos  Injured  while  coup- 
ling cars  on  a  side  track  used  for  storing  cars 
and  miUcing  up  trains.  His  foot  caught  be* 
tween  two  ties  where  there  was  no  ballast 
Earl,  J.,  says  (page  871, 1^  N.  T.,aod  page  828, 
29  N.  B.):  *'He  chUms  that  the  defendant  was 
negligent,  in  not  ballasting  this  branch  track 
BO  as  to  make  it  safe  for  him  to  walk  thereon, 
and  to  discharge  his  duty  om  taakeman  while 
standing  thereon.  But  we  do  not  understand 
that  raUroad  tracks  are  ballasted  fOr  the  pur- 
pose of  making  them  safe  Ua  baikemea  to 
walk  upon,  but  for  the  purpose  of  making 
them  firm  uid  safe  for  the  passage  of  trains; 
and  we  do  not  think  the  defendant  neglected 
any  duty,  it  owed  the  plaintiff,  in  not  ballast- 
(ng  the  track  at  the  place  where  the  accident 
occurred."  This  Is  fi^owed  by  other  cases 
to  the'Same  effect  We  pr^er  to  follow  our 
own  and.  Qie  New  York  rule,  because  we  con- 


iida  It  KHUid  In  reason,  and  that  It  opens  op 
no  wide  Add  of  guessing  or  conjecture  on  part 
of  the  Jury.  In  AAansas,  Texas,  and  some 
othra  states,  tlie  opposite  rule  Is  held,— that  the 
burden  of  proof  in  case  of  accident  of  this  na- 
ture Is  on  the  company  to  n^tire  neg^lgenee^ 
from  the  mere  fact  of  an  (^enlng  betwoen  the 
ties,  whereby  the  brakeman  was  injured.  To 
this  rule  we  do  not  assent  Nor  does  the  Cact 
that  the  accident  was  upon  a  side  track  or 
yard  at  all  diange  the  rule.  The  learned 
Judge  of  the  court  below,  wiXle  seeming  con- 
ceding it  to  be  correct  whu  awUed  to  an  ac- 
cident ot  this  character  on  the  main  tra<^  did 
not  think  It  should  prevail  whoi  the  ihluiy 
occurred  in  a  yard  or  on  a  side  track.  It  Is 
not  Improbable  that  the  danger  from  muSk 
cause  is  somewhat  greater  In  the  case  of  a 
side  track.  But  the  tracks  and  ballast  are  for 
the  same  purpose  as  on  the  main  raXL  They 
are  constructed,  not  for  employes,  but  tor  the 
running  of  cars;  and  the  dlff«%iice  is  one  ot 
mere  degree  of  danger,  and  not  of  kind.  We 
think,  on  the  undisputed  facts,  tiie  plaintiff 
had  dlsdosed  no  n^ligence  as  to  him  whicb 
would  support  a  verdict 

Altliough  our  ruling  on  this  first  asslgnmoit 
practically  ends  plaintilTs  case,  nevertheless 
the  second  and  third  asidgnments,  as  to  the 
admissibility  and  effect  of  the  life  and  aanni- 
ly  tables,  call  for  notice. 

At  the  close  ot  plaintiffs  testimony  this  of- 
fer was  sustained:  "Ooonsel  for  plaintiff  of- 
fer In  evidence  the  seomd  vtdnme  ot  Scrlbner 
on  Dower,  editiw  of  1883,  pagea  811, 812,  818, 
ctmtalning  the  Carlisle  and  other  tables,  for 
the  purpose  of  showing  the  expectancy  ot  life 
of  the  plaintiff;  also^  tor  the  purpose  of  show- 
ing the  value  of  an  annuity  on  his  life.  (Ob- 
jected to  by  defendant's  counsel  as  Incompe- 
tent and  hmievant)  By  tiie  Court:  The  ex- 
ception Is  overruled,  and  bill  of  ezc^ition 
sealed  to  the  defense.  May  8,  1889."  It 
Witt  be  imticed  that  the  offer  was  general  in 
its  character.  It  pointed  to  no  particular  life 
table,  as  applicable  to  the  special  facts  of  tlUs 
case.  The  purpose  announced  is  to  show  the 
expectancy  of  life.  It  is  not  sum^sted  whose 
lives,  what  dasB  of  persons,  what  the  perils 
of  their  daily  enq>Ioyment  or  avocaUcm.  Then 
the  furthw  purpose  ot  showhig  the  value  of 
an  annuity  on  plalntliTs  life.  This  pellmell 
offer,  With  no  specific  disclosure  of  purpose 
showii^  Its  applicability  to  this  evidence,  is 
met  by  the  most  goieral  objection  that  could 
be  framed  by  defendant's  connseL  No  at- 
tempt Is  made  to  pin  the  ^oposal  down  to  a 
spedflc  purpose  which  would  throw  Ught  on 
the  Issue.  The  court,  without  the  least  aid 
from  either  counsel,  admitted  the  offer,  vre  do 
not  doubt  Inadvertentiy,  and  tiius  fell  into 
error.  If  both  counsel  sov^ht  at  that  stage  to 
get  the  case  In  shape  for  a  roTersal,  they 
pursued  the  course  most  likely  to  result  In 
one.  As  to  the  Carlisle  tabtea,  we  have  h^ 
them  admisdble  only  as  some  evidence  for 
the  considoration  of  the  Jury  in  determlnliv 
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the  ezpectascy  3f  life  of  an  Individual,  where 
that  question  became  material.  They  were 
considered  oC  some  general  value,  becanse,  as 
nearly  as  could  be  ascertained,  although  made 
up  a  century  ago,  tbey  were  based  on  statis- 
tics of  the  general  population  of  two  parishes 
of  England,  cov»1ng  a  period  of  about  nine 
yeara.  They  were  not  based  on  selected  Uvea. 
In  Stelnbrunner  v.  Railway  Co.,  146  Pa.  St 
S04,  23  Atl.  239,  we  first  held  them  admissi- 
ble. Any  one  can  see  at  a  glance  from  that 
opinion  that  they  were  admitted  because  they 
were  not  based  on  selected  lives.  At  the  same 
time  It  was  distinctly  stated  that  they  were 
by  no  means  conclusive;  that  their  value  de- 
pended greatly  on  similarity  of  the  life  in 
question  to  the  conditions  and  habits  of  those 
tabulated  a  century  ago.  And,  while  they 
were  declared  admissible,  Paxson,  C.  J.,  who 
rendered  the  opinion,  at  the  close  of  it  speaks 
thus:  "While  we  are  unable  to  see  how  such 
evidence  is  to  be  excluded,  I  must  be  allowed 
to  express  the  fear  that  It  may  prove  a  dan- 
gerous element  In  this  class  of  cases,  unless 
the  attention  of  Juries  is  pointedly  called  to 
the  other  questions  which  affect  it."  Here 
the  only  proof  tending  to  show  Kerrigan's  ex- 
pectancy of  life  is  that  he  was  22  years  of 
age,  and  that  he  had  been  a  railroad  brake- 
man  for  about  3  years.  His  habits  and  health 
were  not  proven.  Under  such  meager  facts, 
the  expectancy  of  life,  as  fixed  by  any  tables, 
can  have  but  little  weight  Then,  as  to  the 
tables  made  up  by  actuaries  of  reputable  In- 
surance companies,  we  have  no  doubt  they 
furnish  a  fair  expectation  of  life,  In  the  se- 
lected lives  on  which  they  are  based.  There 
was  scarcely  any  proof  of  facts  which  brought 
plaintiff  within  this  class  of  selected  lives. 
The  court  says  to  the  Jury  that  the  life  of  a 
young  man  of  this  age,  according  to  the  ta- 
bles, Is  estimated  at  40  to  46  years,  and  that 
they  could  take  that  as  a  means  of  estimation 
of  what  would  compensate  him  for  his  losa. 
The  fair  Inference  that  the  Jury  might  draw 
from  this  statement  Is  that  the  tables  not 
only  were  some  evidence  of  plaintiff's  expect- 
ancy, but  that  they  established  it.  The  ta- 
bles were  not  entiUed  to  such  weight  nnless 
by  precedent  proof  he  had  brought  himself 
clearly  within  the  class  of  selected  lives  tabu- 
lated; and  this  he  had  failed  to  do.  We  call 
attention  to  the  care  that  onffht  to  be  exer- 
cised by  the  court  In  dealing  with  this  sort 
of  evidence  In  any  particular  case.   In  two 


cases  since  Stelnbrunner  v.  Railway  Co..  su- 
pra, to  wit,  Kraut  v.  Railway  Co.,  160  Pa.  St 
327,  28  Ati.  783,  and  Oampbell  v.  City  of  York, 
172  Pa.  St.  222,  33  Atl.  87S,  we  have  affirmed 
the  admission  of  this  kind  of  evidence.  Ex- 
perience has  demonstrated,  however,  that 
what  was  merely  apprehended  by  Chief  Jus- 
tice Paxson  has  since  been  realized.  Courts 
and  Juries,  as  a  rule,  give  far  more  weight  to 
this  testimony  than  It  Is  entitled  to.  Tbey 
are  apt  to  supply  the  place  of  proof  of  the 
particular  life  by  generalisation  from  life  ta- 
bles. This  Is  going  further  than  was  intend- 
ed, or  than  Is  warranted.  Therefore  a  halt 
is  called  on  the  manifest  tendency  to  give 
them  undue  weight. 

As  to  the  annuity  tables,  they  were  not  ad- 
missible at  all  in  a  case  of  this  character. 
Such  a  table  is  based  on  the  average  anticipa- 
tion of  death,  without  taking  account  of  ca- 
pacity to  work.  Indolence,  vicious  habits,  or 
a  tendency  thereto,  or  diminution  of  ability 
to  earn.  For  example,  these  tables  would  an- 
swer this  question:  VTbat  Is  the  present 
worth  of  ¥500  per  year  to  one  who  Is  now  22 
years  of  age?  We  recur  to  the  tables  to  see 
when  he  will  probably  die,  and  the  lump  sum 
or'  present  worth  is  easily  ascertained.  This 
Is  purely  mathematical.  The  health,  earning 
power,  and  industry  of  the  particular  indi- 
vidual have  no  place  In  the  calculation.  It  is 
based  on  the  assumption  that  the  plaintiff  Is 
entitled  to  enough  money  down  with  which 
he  may  purchase  an  annuity  for  the  remain- 
der of  his  life,  and  enjoy  the  same  annual 
sum  at  GO  or  65  as  at  22.  We  can  see  how 
from  such  a  table  the  present  worth  of  a  wid- 
ow's dower  can  be  computed.  Hers  is  a  fixed, 
annual  payment  affected  not  by  age,  health, 
or  ability  to  earn,  but  only  by  her  death.  Her 
age  being  known,  and  her  probable  longevity 
being  shown  by  the  table,  no  other  fact  Is 
necessary.  We  think  that  annuity  tables 
throw  no  light  on  the  essential  facts  neces- 
sary to  making  up  a  yerdlct  In  an  issue  of 
this  character,  and  they  should  have  been  ex- 
cluded. 

There  Is  nothing  In  the  remaining  assign- 
ment of  error  which  caUs  for  notice  In  this 
appeal.  But  tor  the  reasons  stated  In  the 
first  assignment  and  the  effect  which  the  jury 
were  permitted  to  give  to  the  life  tables  ad- 
mitted in  evidence,  as  well  as  for  admitting 
In  evidence  the  annuity  tables,  the  Judgment 
la  leTersed. 
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(IM  Fa.  8t  8S) 

OOLVIN  T.  VBNSBJI* 
tSapreme  Cfmrt  of  PaiiU7lTUi8.  Dea  188D.) 

BORSfl  BACmO— NEQLIOENCB— BVlDWOa. 

Where  defendant.  durinK  a  race  between 

plaintiff's  horse  and  one  driven  hj  M.,  joined 
in,  without  inTitation,  and  while  attempting  to 
pass  between  M.'8  horse,  which  had  the  pole, 
and  plaintifCs  borae,  which  was  about  five  feet 
behind,  nm  into  the  latter,  plaintiff's  driver  can- 
not be  held  negligent  because  of  having  inten- 
tiooallr  drawn  nearer  the  pole,  defendant  not 
having  secured  the  middle  place,  and  there  be- 
ing no  evidence  that  such  driver  had  notice  that 
defendant  had  lost  control  of  bis  horse,  he  and 
others  In  a  position  to  hear  denying  that  they 
beard  defendant's  alleged  call  to  that  effect,  and 
it  being  made  in  connection  with  other  calls,  to 
whldk'  the  driver  was  not  bound  to  ^ve  atten- 
tioii. 

Appeal  from  court  of  common  pleaa,  Alle- 
gheny cotmty. 

Action  by  Lucette  Colvin  against  W.  W. 
VenseL  Judgment  for  plaintiff.  Defendant 
appeals.  Affirmed. 

lams  ft  Brock  and  J.  S.  Ferfoson,  tm  ap- 
pellant. Jaa.  a.  Young  and  8.  U.  Trent,  for 
appellee. 

FELL,  J.  The  only  qaestlon  to  be  conalder- 
ed  iB  whether  the  court  erred  in  stating  In  the 
charge  that  there  was  no  evidence  to  justify 
the  Jury  in  finding  that  the  plalntitTs  driver 
bad  been  negligent  As  to  the  main  facts 
there  was  no  dispute.  The  plaintiff  sent  her 
hOTse,  in  charge  of  her  driver,  to  Scbenley 
Park  track,  for  the  purpose  of  racing  with  a 
horse  driven  by  Mr.  McFaddeu.  When  the 
horses  were  half  around  the  track,  the  de- 
fendant, uninvited,  joined  In  the  race.  He 
entered  the  track  from  one  side,  and  came  up 
to  the  others  from  behind.  As  they  entered 
the  h(Hne  stretch,  the  defendant,  whose  horse 
was  gaining,  attempted  to  pass  between  Mc- 
Fadden's  horse,  which  had  the  pole,  and  the 
plaintiff's  horse,  which  was  about  five  feet 
behind,  and,  at  most,  not  more  than  eight  or 
ten  feet  to  the  right  His  vehicle  struck  that 
of  the  plaintiff,  throwing  the  driver  out,  and 
seriously  Injuring  the  horse.  The  question  of 
the  defendant's  negligence  was  very  carefully 
submitted.  That,  of  the  plaintiff's  driver  was 
raised  by  the  testimony  of  the  defendant  to 
the  effect  that  when  he  first  attempted  to  pass 
between  the  other  horses  there  was  room  for 
him  to  do  80,  but  that  the  space  was  Inten- 
tionally closed  by  the  plalntiCTs  driver,  who 
drew  nearer  to  McFadden's  horse;  that  when 
the  defendant  observed  that  there  was  not 
room  for  him  to  pass,  he  attempted  to  draw 
his  horse  ba^,  and,  finding  that  he  could  not 
control  him,  be  called  to  the  plaintiff's  driver 
to  give  him  room,  that  he  could  not  control 
his  horse;  and  that,  notwithstanding  these 
calls,  the  driver  kept  his  position.  Although 
the  d^endant  had  entered  into  the  race  with- 
out Invitation,  If  he  had  advanced  so  far  as 
to  aecnre  tbe  middle  place,  or  If  be  ma  about 


to  enter  npon  It,  and  the  plalntHTs  drlvfr  bad 
notice  that  he  had  lost  control  of  his  horn.  It 
would  have  been  negligent  to  have  attempted 
to  crowd  bim  oat  by  dosing  the  spac^  and 
any  one  doing  so  would  bave  done  It  at  bto 
peril.  '  But  neither  of  these  soppositloiiB  is 
supported  by  the  testimony.  The  defendant 
had  not  advanced  to  a  position  between  the 
other  drivers,  and  had  not  secured  any  position 
In  tbe  race,  and,  being  an  Interioper,  no  one 
was  under  any  obligation  to  leare  a  place  open 
for  bIm.  There  was  no  eTidenoe  that  tbe  de- 
fendant's call  that  his  horse  was  beyond  boo- 
tnd  was  heard  by  the  plalntUTs  driver.  Tbe 
driver  denied  bearing  it,  and  other  wltnessea 
who  were  In  a  portion  to  brar  an  that  was 
said  did  not  h'ear  It  It  was  made  in  connec- 
tion with  other  calls,  to  which  he  was  not 
bound  to  give  attention.  We  find  nothtaig  In 
the  testimony  or  hi  tbe  drcnntstances  to  war- 
rant a  finding  by  the  jury  that  tbe  call  was 
heard,  or  that  the  driver  knew  that  tin  de- 
fendant's horse  vms  beyond  conteol.  WItbont 
Oris  knowledge,  there  was  no  negligence  <n 
his  part  In  drawing  nearer  the  pde.  As  nei- 
ther the  facta,  nor  tbe  Inferoicefl  to  be  drawn 
from  them,  were  Involved  in  any  nncertalnty, 
their  legal  ^eet  vras  for  tbe  coott.  Tbe 
judgment  Is  affirmed. 


(IM  Fa.  Bt  UO 

SGHENKBL  et  nz.  v.  PITTSBUBaH  ft  BL 
TRACTION  CO. 

(Soprone  Court  of  PennsylTaida.   Dec.  SOC 

1899.) 

STRBBT  RAILWATS-HOVINO  DI8ABUD  TBOI«- 
LBY  CAR— NBOLIQBNCB— DAHAGBS 
—FAIN  AND  SUFFERING. 

1.  Where  tbe  trolley  of  a  disabled  car.  whidi 
was  being  pushed  by  another  ear,  jun^jed  its 
wire,  Btrikiug  and  breaking  a  cross  wire,  thus 
causing  tbe  accident  to  plaintifE,  the  question  of 
negligence  Is  for  the  jury,  on  testimony  that  the 

8 roper  course  was  to  tie  down  tbe  trolley  of  tbe 
Isabled  car,  and  that  the  conductor  thereof  was 
told  by  the  conductor  of  the  other  so  to  dOk  but 
refused  or  neglected. 

2.  Pain  and  snffering  are  a  disthiet  Item  tat 
which  damages  may  be  awarded  in  a  personal  In- 
jury case. 

3.  The  supreme  court  will  grant  a  new  trial  on 
the  ground  of  excessive  damages,  under  Act  May 
20,  1891  (P.  L.  101),  only  In  very  dear  cases  of 
wrong  or  injustice,  whldi  the  court  below  dioald 

have  remedied. 

Appeal  from  coort  of  common  pleas,  Alle- 
gheny county. 

Action  by  Henry  W.  Sdienkel  and  wlfe^ 
In  right  of  said  wife,  against  tbe  Pittsburgh 
&  Birmingham  Traction  Company.  Judgment 
for  plalntifta,  and  defendant  appeala.  Af- 
firmed. 

A.  W.  Duff,  H.  B.  Carmack,  and  John  & 
Robb,  for  appellant  Davis  ft  Ctelbraitbs,  for 
appellees. 

MITCHELL,  J.  A  disabled  car  waa  being 
pushed  by  anothw  car  behind  It,  and  at  Smitli 
em  avenue  where  appellants  Una  waa  eras* 
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ed  b7  the  Sabnrban  Company  at  rlsht  asglea, 
tbe  troUey  pole  of  the  disabled  car  Jamped 
ite  own  wire,  struck  and  broke  the  wire  of  tbe 
cross  line,  and  thus  caused  tbe  accident  by 
which  plaintiff  was  Injured.  There  waa  testl- 
mouy  that  tbe  proper  course,  under  sucb  dr- 
cumstancea,  was  to  tie  down  tbe  trolley  pole 
ttf  tbe  disabled  car,  and  that  In  this  case  the 
conductor  was  told  by  the  conductor  of  the 
rear  and  operating  car  to  do  so,  but  be  refused 
or  neglected.  It  was  therefore  clearly  a  case 
for  tbe  Jury,  and  the  court  was  right  in  re- 
fusing a  peremptory  lostructioD  for  defendant 
The  second  and  third  assignments  of  error 
are  to  tbe  charge  on  the  subject  of  damages 
for  pain  and  suffering.  The  learned  Judge 
charged  that  the  plaintiff  Mrs.  Schenkel, 
"from  tbe  mere  fact  that  abe  has  suffered  In 
Qie  past,  and,  If  her  story  satisfies  yon  of  Its 
correctness,  will  suffer  pain  and  Inconvenience 
for  a  longer  or  shorter  time  In  tbe  future,  la 
at  least  entitled  to  nominal  damages  for  the 
injury  that  is  done  to  ber.  In  view  of  those 
facts,  yoQ  may  take  Into  consideration,  and 
ought  to  take  into  consideration,  the  fact  that 
ber  future  life  may  be  more  or  less  annoyed, 
and  her  happiness  and  enjoyment  Interfered 
wltb,  by  reason  of  ber  physical  condltlcm, 
which  prevents  ber  from  having  those  enjoy- 
ments that  peojde  in  good  health  are  accus- 
tomed to  have,  and  ordinarily  do  have.  While 
you  cannot  undertake  to  pay  ber  for  the  In- 
Jury,  for  the  pain  and  suffering,  yon  have  $. 
right  to  take  Into  consideration  the  fact  that 
ber  future  life  will  be  more  or  less  affected  by 
the  palQ  and  suffering  incident  to  this  acci- 
dent, and  for  that  she  ought  to  have  some  al- 
lowance." It  is  claimed  that  this  permitted 
tbe  Jury  to  give  damages  for  pain  and  suffer* 
Ing  "as  a  separate  and  distinct  item,"  and 
that  this  Is  contrary  to  the  rule  laid  down  In 
Goodhart  v.  Railroad  Co.,  177  Pa.  St  1,  3S 
AtL  191.  But  the  objection  Is  founded  on  a 
misapprehension  of  that  decision.  Pain  and 
suffering  are  a  distinct  and  separate  item  for 
which  damages  may  be  awarded  by  the  Jury, 
and  are  so  classed  in  that  case.  "Damages 
for  a  personal  injury  consist  of  three  prin- 
cipal Items:  fi'Irst,  the  expenses  to  which  tbe 
injured  person  Is  subjected;  •  •  •  second, 
the  Inconvenience  and  suffering  naturally  re- 
sulting tcoca  It;  third,  tbe  loss  of  earning  pow- 
er," etc.  Tbe  opinion  then  refers  to  Owens 
V.  Railway,  156  Pa.  St.  334.  26  AQ.  748,  where 
a  charge,  "If  you  And  for  the  plalntifC,  he 
Is  entitled  to  recover  such  an  amount  aa  wUl 
44A.-<t8 


compensate  him  for  his  pain  and  snflering;'' 
was  held  to  be  correct  In  his  opinion  la 
Goodhart  v.  Railroad  Co.,  our  late  Broths 
Williams  waa  combating  the  erroneous  prac- 
tice which  waa  beginning  to  appear,  of  sug- 
gesting to  the  Jury  as  a  measure  of  damages 
what  amount  of  money  they  or  any  other 
third  person  would  Individually  take  to  sub- 
mit to  an  Injury  similar  to  the  one  before 
them.  See  Baker  v.  Pennsylvania  Co.,  142 
Pa.  St  503,  21  AU.  979.  In  so  doing  he  point- 
ed out  very  clearly  that  pain  and  suffering 
are  not  capable  of  exact  pecuniary  measure, 
and  can  have  no  market  price.  He  then  said: 
"An  Instruction  that  leaves  tbe  Jury  to  regani 
It  [pain]  as  an  independent  Item  of  damages, 
to  be  compensated  by  a  sum  of  money  that 
may  be  regarded  as  a  pecuniary  equivalent 
is  not  only  inexact,  but  It  Is  erroneous.  Tbe 
word  'compensation,'  in  tbe  phrase,  'compensa- 
tion for  pain  and  suffering,'  is  not  to  be  un- 
derstood as  meaning  price  or  value."  Tbe  last 
part  of  this  extract  is  tbe  keynote  of  it  What 
the  Judge  meant  to  condemn  as  error  was  not 
the  consideration  of  pain  and  suffering  as  an 
Independent  Item  of  damages,  for  that  be  had 
already  said  they  were,  in  the  passage  first 
quoted  supra,  but  that  they  were  to  be  re- 
garded as  such  item  having  a  fixed  value  or 
equivalent  of  a  market  price.  In  bis  desire 
to  mark  tbe  distinction,  he  suggests  the  word 
"allowance"  In  place  of  "compensation"  tor 
pain  and  sufferbig.  But  this  was  merely  to 
make  his  meaning  clear.  "Compensation'  la 
tbe  established,  appropriate,  more  exact,  and 
better  word.  It  is,  however,  compensation  not 
as  a  precise  equivalent  or  valuation,  nor  com- 
pensation from  a  sentimental  or  benevolent 
standpoint  hut  such  amount  as  will  be  the 
most  reasonable  approximation  the  circum- 
stances admit  to  a  pecuniary  compensation 
not  in  the  nature  of  things  capable  of  exact 
measurement.  In  tbe  present  case  the  learn- 
ed Judge  followed  the  uniform  rule,  and  the 
objections  to  his  charge  cannot  be  sustained. 

The  last  assignment  is  that  tbe  court  below 
erred  in  not  setting  aside  tbe  verdict  as  ex- 
cessive. Tbe  power  of  this  court  to  grant  a 
new  trial  under  tbe  act  of  May  20,  1891  (P. 
L.  101),  is  exceptional  in  character,  and  only 
to  be  exercised  In  very  clear  cases  of  wrong 
ot  Injustice  which  the  court  below  should 
have  remedied.  Smltti  v.  Publishli^  Co..  178 
Pa.  St.  481,  4S6,  36  AtL  206w  Tbeie  Is  noth- 
hig  In  this  case  to  bring  It  witiitD  that  mle. 
Judgmoit  afibmed. 
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(P.. 


tl«  Fa.  St.  3T9) 

JONES  T,  POBEST  OIL  CO. 

(Snpreme  Court  of  PeDnsylTBtiia.  Jan.  2,  1900.) 

MINES  AND  MINERALS-OIL  WELLS— MACHIN- 
ERY —  ADJOINING  OWNERS  —  DRAWING  OIL 
FROM  ADJOININQ  LAND  —  PROPBRTT  —  POS- 

airasioN. 

Defendant,  having  a  right  to  drill  for  ofl 
and  gas  oq  a  farm  adjoiniog  plaintifTa,  cannot  be 
prevented  from  uaing  a  pomp  whidi,  by  ite  pow- 
er, draws  the  oil  from  pJaintifTs  land,  since  de- 
fendant baa  the  incidental  right  to  use  the  moat 
eflectiTe  machinerr,  and  pla]ntlS*s  property  in  the 
oil  and  gas  in  Us  land  is  not  abwdute  nntU  re- 
duced to  actual  pOBSMslon  by  belDg  brought  to 
the  surface. 

Appeal  from  court  ot  common  pleas,  Alle- 
gheny county. 

BUI  b7  N.  D.  Jones  against  tbe  Foi«st  OD. 
Company.  From  a  decree  In  favor  of  defend- 
ant plaintiff  appeahi.  Affirmed. 

The  following  are  the  findings  of  fact  and 
conclusions  of  law  of  the  court  below  (Fra- 
sier,  J.): 

"The  bill  In  tikis  case  was  filed  for  the  pur- 
pose of  restraining  the  -defendant  by  Injunc- 
tion from  using  what  Is  linown  as  a  'gas 
pump'  for  pumping  oil  from  one  of  Its  wells 
on  the  Boyce  farm,  In  this  county.  From 
the  bill,  answer,  and  testimony  taken  at  the 
trial,  we  find  the  following  facts:  ■  First 
The  plaintiff  Is  the  owner  in  fee  simple  of  a 
tract  of  land  situate  In  Robinson  township, 
this  county,  generally  known  as  the  'W.  H. 
Kelso  Farm,'  bounded  by  lands  of  TIdball, 
Boyce  heirs,  Nedy,  Schaffer,  Linton,  Noble 
heirs,  and  McCurdy,  and  containing  about  126 
acres.  That  the  plaintiff  has  drilled  eiz.  oil 
wells  on  said  farm;  two  of  these  wells,  known 
as  'Kelso  Nos.  2  and  S,'  being  located  251  and 
204  feet,  respectively,  from  the  sooth  line  of 
the  farm,  Ttiat  well  No.  2  was  finished  and 
began  producing  oil  In  October,  1S91;  No.  3 
was  finished  and  b^an  producing  in  Novem- 
ber. 1891. '  Second.  That  the  Forest  Oil  Com- 
pany Is  a  corporation  of  this  commtmweatth, 
andf  as  lessee,  has  the  exchislve  right  to  drill 
for  oU  and  gas  on  the  farm  of  the  Boyce 
heirs,  which  farm  adjoins  the  Kelso  farm  of 
plaintiff  on  the  south.  On  this  farm  the  de- 
fendant has  completed  and  is  now  operating 
several  oil  wells,— among  them,  a  well  known 
as  'No.  1  Boyce,'  which  Is  located  162  feet  from 
the  line  dividing  the  Eelso  and  Boyce  farms, 
and  Is  366  feet  south  from  Kelso  No.  3,  and 
660  feet  southwest  from  Kelso  No.  2.  The 
well  known  as  'Boyce  No.  3'  Is  located  200  feet 
south  from  the  line  dividing  the  Kelso  and 
Boyce  farms.  Third.  That  the  parties  hereto 
have  each  leased  numerous  other  farms  adjoin- 
ing the  Boyce  and  Kelso  fAxms  for  oil  and 
gas  purposes,  and  are  now,  and  have  been  for 
some  time,  producing  oil  and  gas  therefrom; 
that  the  oil  Is  now  obtained  from  all  wells  In 
tbAt  field  by  pumping,  the  dally  production  of 
the  wells  being  small.  I  further  find  that  tbe 
■and  or  ro<^  from  wtaldi  oU  la  obtained  In 


thia  Add  la  of  » loofle,  ooane,  gnrdlj  nature. 
Fourth.  That  Boyoe  Well  No.  1  in  the  early 
tall  of  1896  was  prodoclng  from  12  to  16  tiar- 
rels  of  oil  per  day,  and  that  tiUs  prodnctlMi 
gradually  fell  off  until  December  1, 1806;  when 
Its  output  was  barrels,  and  In  Janaair, 
1800,  It  was  producing  less  than  1  per  day. 
That  in  February,  1889,  tbe  well  was  shot  and 
cleaned  out,  and  shortly  thereafter  there  was 
adted  to  Its  pumping  madilnery  and  a^a- 
ratos  a  device  tcnown  as  a  'gas  pomp.'  Thli 
device  is  naed  bj  oil  apemton  tax  the  porpose 
of  withdrawing  gas  from  the  wells  l^^  taction, 
thereby  Increaalng  the  well's  iwodoctlon  of 
oil.  That  tile  distance  from  which  tbeat 
pumps  wlU  draw  oU  and  gaa  depends  npon  the 
nature  and  qaalilr  of  tiie  oil-producing  sand, 
its  effect  being  Mt  to  a  mnch  greater  distance 
In  a  course  and  loose  sand  than  In  a  bazd  and 
compact  aand.  niat  abont  one  week  after 
the  use  at  the  gas  pump  was  commenced  on 
the  Boyce  No.  1  the  gas  siqiply  in  KeHao  wells 
Nos.  2  and  8  of  plalntlfl  began  to  tail  off,  and 
shortly  aftCTvrards  tbe  oil  production  ot  these 
wdls  was  decreased.  Tha^  after  the  use  ot 
tbe  gas  pump  on  Boyce  No.  1  was  discontin- 
ued, Kelso  No.  2  went  back  to  Its  former  pro- 
duction, and  No.  8  Is  now  prodndng  daily  as 
much  as  formerly,  within  bb/iso  of  a  barrel, 
and  both  wells  now  have  an  ample  supply  of 
gas.  Fifth.  The  production  of  the  three  wells 
claimed  to  be  affected  by  the  use  of  the  gas 
pump  was  as  follows:  Kelso  No.  2.  before 
use  of  gBfi  pump  on  Boyce  No.  1,  6  barrels  in 
6  days.  Kelso  No.  2,  while  using  gas  pump  on 
Boyce  No.  1,  4^  barrels  In  6  days.  Kelso  No. 
3,  before  using  gas  pomp  on  Boyce  No.  1,  3% 
barrels  In  6  days.  Kelso  No.  3,  while  nsln^ 
gas  pump  on  Boyce  No.  1,  2%  barrels  in  6 
days.  Boyce  No.  1>  before  using  pump,  pro- 
duced a  fraction  less  than  1  barrel  daily 
Boyoe  No.  2,  while  using  pamp,  produced  a 
fraction  more  than  1  barrel  dally.  Sixth. 
That  the  gas  pump  has  been  used  In  every 
oil  field  except  that  known  as  the  'Bradford 
Field,'  but  that  It  is  not  generally  used  except 
In  falling  and  almost  exhausted  territory. 
That  Its  use  by  one  operator  necessitates  Its 
use  by  others  In  tbe  Immediate  neighborhood. 
If  they  desire  to  prevent  tbe  dally  production 
of  their  wells  from  being  decreased.  That  if 
pumps  are  placed  on  all  wells  the  production 
of  the  wells  Is  neither  Increased  nor  diminish- 
ed. These  pumps  can  be  purchased  either  In 
Pittsburg,  or  at  various  iwtots  In  the  oil  fielda, 
and  cost  from  ¥50  upwards,  according  to  aiae. 
And  that  tbe  pump  used  on  Boyce  No.  1  cost 
$60.  Seventh.  That  gas  pumps  were  In  use  In 
tbe  McCurdy  field,  the  field  In  which  the  plaln- 
tifTs  and  defendant's  wells  are  located,  before 
being  placed  on  the  Boyce  well  No.  1,  and  have 
been  In  nse  in  that  field  for  more  than  one  year 
previous  thereto,  and  are  now  being  used  on 
weBs  In  that  field.  Eighth.  That  the  famM  of 
plaintiff  and  defendant,  described  In  flwrting* 
1  and  2,  Ue  wholly  In  what  is  known  aa  Qt» 
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'McCnrdyOU  Field,' which  field  was  discovered 
in  the  year  1880.  and  has  been  operated  since 
that  time.  That  the  production  of  the  wells 
has  largely  decreased,  and  at  this  time  the 
field  Is  almost  ezhanated. 

"Conclaslons  of  Law. 

"The  qaestion  for  determination  in  this  case 
is  a  new  one.  Coonsel  have  not  referred  ns  to 
any  case  in  which  this  question  was  InTolved; 
nor  have  we,  in  oor  examination  of  the  case, 
found  any.  The  question  here  Is  to  what  ex- 
tent an  owner  of  oU  wells  may  use  mechanical 
devices  for  bringing  the  oil  to  the  surface.  In 
operating  his  own  wells,  may  he  use  appli- 
ances which  diminish  the  production  of  bis 
oelgbbor's  wells?  It  Is  not  denied  that  a  gas 
pomp  will  to  some  extent  affect  the  produc- 
tion of  oil  wells  located  In  the  Immediate 
neighborhood  of  the  well  to  which  the  pump 
Is  attached,  If  the  sand  from  which  the  oU 
iB  obtained  Is  of  a  porous,  pebbly  nature,  as 
Is  the  case  In  the  McCurdy  field.  To  some  ex- 
tent, the  law  governing  the  use  of  subter- 
ranean waters  by  the  owner  of  the  surface  is 
applicable  to  the  production  of  oiL  In  regard 
to  wells  and  springs,  the  law  is  well  settled 
that  the  owner  of  land  is  not  entitled  to  re- 
cover for  injuries  to  his  wells  and  springs 
caused  by  the  acts  of  an  adjoining  owner.  If 
the  injury  results  from  a  lawfnl  exercise  of 
the  rights  of  the  adjoining  owner,  on  his  own 
property,  and  without  malice  or  negligence. 
An  owner  of  land  may  dig  a  well  upon  his 
property,  and  If,  In  so  Aolag,  he  taps  the  hid- 
den fiow  of  wator  which  supplies  his  neigh- 
bor's spring,  It  is  a  loss  to  the  neighbor  for 
which  the  law  provides  no  remedy.  Lybe's 
Appeal,  106  Pa.  St.  eSG.  In  Coal  Co.  r.  San- 
derson. 113  Fa.  St  146,  e  Atl.  466.  It  is  said: 
*It  must  be  conceded,  we  thInlE,  that  every 
man  is  entitled  to  the  ordinary  and  natural 
use  and  enjoyment  of  his  property.  He  may 
cut  down  the  forest  trees,  clear  and  cultivate 
bis  land,  although  In  so  doing  be  may  dry  iqi 
the  sources  of  his  neighbor's  springs,  or  re- 
move the  uatnial  barriers  against  wind  and 
storm.  In  sinking  his  well  he  may  Intompt 
and  appropriate  the  water  which  supplies  bis 
neighbor's  well*  In  this  case  tbe  defendant 
has  the  exdoslve  right  to  bore  for  oil  cm  the 
taxm  of  the  Boyce  heirs  adjoining  a  farm 
owned  by  plaintiff.  The  right  being  a  lawful 
one,  file  defendant  la  at  liberty  to  use  all  law- 
ful means  to  obtain  *all  the  gas  and  oil  ctm- 
talned  in,  or  obtainable  through,  the  land.* 
Gas  Co.  V.  De  Witt  180  Pa.  St  249,  IS  AtL 
726,  6  L.  IL  A.  782.  And  to  that  end  it  may 
resOTt  to  the  use  of  all  known  lawfnl  modem 
machinery  and  ^pUances. 

"The  plaintllTs  claim  Is  that  the  use  of  a 
gas  pump  In  the  production  of  oO  is  nnlawfol, 
because,  as  he  aUeges,  by  its  powerful  suction 
the  oil  and  gas  are  drawn  from  his  adjoining 
farm,  thereby  decreasing  his  production. 
Plaintiff  aaaumeft  ttiat  there  Is  a  certain  fixed 


amount  of  oU  and  gaa  under  his  fUm,  In 
which  he  has  an  absolute  property,  l^e. 
they  belong  to  him  while  they  are  part  at 
his  land;  but  when  they  migrate  to  tbe  lands 
of  his  neighbor,  or  become  under  his  contrcd, 
th^  belong  to  the  neighbor.  On  this  point,  In 
Brown  v.  Yandergrlft,  80  Pa.  St  147.  Judge 
Agnew,  In  referring  to  the  prodnctl(m  of  pe- 
troleum, says:  'Its  fugitive  and  wandering 
existence  within  the  limits  of  a  particular 
tract  is  uncertain.*  And  In  Gas  Co.  v.  De 
Witt  supra.  Justice  Mitchell  says:  'Water 
and  oil,  and  still  more  strongly  gas,  may  be 
dassed  by  themselves.  If  the  analogy  be  not 
too  fanciful,  as  minerals  ferse  natune.  In 
common  with  animals,  and  unlike  other  min- 
erals, they  have  the  power  and  tbe  tendency 
to  escape  without  the  volition  of  the  owner. 
They  belong  to  the  owner  of  the  land,  and  are 
a  part  of  it,  so  long  as  they  are  on  or  in  it; 
and  are  subject  to  bis  control;  but  when  they 
escape  and  go  into  other  land,  or  come  under 
others'  control,  tbe  title  of  the  former  owner  is 
gone.  Possession  of  the  land,  therefore,  is 
not  necenarUy  possession  of  the  gas.  If  an 
adjoining  or  even  a  distant  owner  drilla  bla 
own  land  and  taps  your  gas,  so  that  it  comes 
Into  his  well  and  under  his  control,  it  Is  no 
longer  yours,  but  his.'  From  these  cues  we 
conclude  that  the  property  of  the  owner  of 
lands  In  oil  and  gas  Is  not  absolute  until  It  ia 
actually  within  his  grasp,  and  brought  to  the 
surface.  If  possession  of  the  land  Is  not 
necessarily  possession  of  the  and  gas,  is 
there  any  reason  why  an  oil  and  gas  operator 
should  not  be  permitted  to  adopt  any  and  ail 
appliances  known  to  the  trade  to  malce  the 
production  of  his  wells  as  large  as  possible? 
If  one  may  lawfully  use  a  steam  pump,  may 
he  not  lawfully  use  a  gas  pump?  In  Ballard 
V.  TomllnSMi,  29  Ch.  Dlv.  115,  It  was  held 
that  a  landowmr  haa  the  right  to  all  of  the 
percolating  stream  uaAet  his  land,  the  <;ourt 
saying:  This  puoolatlng  water  below  tbe 
surface  of  the  earth  la  therefore  a  commcKi 
reservoir  or  course,  to  which  nobody  has  an^ 
property,  bat  of  which  everybody  has  the 
right,  so  ter  as  he  cai^  of  approprutlng  the 
whole.  The  prindpte  of  natural  use  does 
not  apply  at  alL  The  idalntlff.  If  be  has  a 
right  to  nae  anything  In  nature,  has  a  rli^t 
to  exercise  that  user  by  all  the  skill  and  hi- 
vmtlon  of  wlildi  a  man  Is  capable;  aid  it 
seems  to  me  that  as  long  as  the  i^alntlff  uses 
only  lawfnl  means  as  agalnat  his  neighbor, 
however  Injurious  or  however  artificial  those 
means  may  be,  his  right  to  vproprlate  tbe 
common  sonrce  Is  not  diminished  because  he 
uses  the  most  artificial  or  most  Injurious 
method.'  If  it  Is  lawfnl  to  take  water  from 
a  substrata  br  the  "exercise  of  all  the  skill 
and  Invention  of  which  man  Is  capable,'  we 
see  no  reasnt  why  It  Is  not  lawfnl  to  produce 
oil  by  those  means,  especially  as  the  posses- 
sion of  the  soil  for  purposes  of  tillage  gives  the 
owner  no  actual  poasosslon  of  the  oil  and  gar 
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underlying  It  The  evidence  shows  that  the 
gas  pump  has  been  In  constant  ose  In  all  fields, 
except  one,  to  a  greater  or  less  extent,  since 
the  discovery  of  oil;  that  its  use  has  been 
generally  recognized  by  all  operators;  and 
that  it  Is  only  used  on  wells  In  territory  which 
Is  almost  exhausted.  Qas  pumps  bare  been 
used  In  this  field  for  almost  a  year  past,  with- 
in 1,500  feet  of  the  wells  of  both  plaintiff  and 
defendant,  without  objectlcm.  Their  cost  la 
within  the  reach  of  all  operators,  and,  when 
used  by  all,  none  are  injured. 

"It  seems  to  me  that  If  It  Is  unlawful  to  use 
a  gas-  pump,  because  Its  use  may  perhaps 
lessen  the  supply  of  gas  In  the  well  of  an  ad- 
joining owner,  and  thereby  diminish  bis  pro- 
duction of  oil,  for  the  same  reason  it  Is  nnlaw- 
fnl  to  use  a  steam  pump;  and,  if  neither  gas 
nor  steam  can  lawfully  be  used  in  pumping, 
very  few  wells  at  this  day  will  pay  drilling 
and  operating  expenses. 

"In  view  of  the  testimony  and  authorities 
above  dted,  we  conclude  that  the  use  of  a  gas 
pump  by  defendant,  under  the  circumstances 
of  this  case,  Is  not  an  unlawful  act  that  should 
be  restrained  by  injonctlon;  that  the  plaintiff 
Is  not  entitled  to  the  relief  prayed  for;  and 
that  the  bill  should  be  dismissed.   And  now, 

July   ,  1899,  the  preliminary  bijunctlon 

heretof<«e  granted  In  this  case  Is  dissolved, 
and  the  bill  dismissed,  at  costs  of  idalntlff." 

A.  M.  Brown  and  John  D.  Brown,  tar  ap- 
pdlant  B.  W.  Oummlni  and  J.  McF.  Onr- 
peuter,  for  appellee. 

PBB  OUBIAM.  Tbom^  tills  particular 
question  Is  somewhat  of  a  novelty,  the  prin- 
ciples which  control  it  are  very  familiar,  and 
perfectly  well  settled.  They  are  well  express- 
ed In  the  opinion  of  tiie  learned  court  below, 
and,  on  the  findings  of  fact  and  conduslons  of 
law  tben  contained,  we  affirm  the  decree. 


<1M  Pa.  at  UB> 

In  re  BRYCB'S  EBTATB. 

Appeal  of  KBVAN  et  aL 

(Snprane  Conrt  of  FeoDBylvanla.  'De&  SO, 
1899.) 

WILXjS-4tBrDBAI<  OF  GIFT— BO^EXmON. 

Where  testator  devised  land  to  Us  son  J. 
and  directed  that  a  house  be  erected  thereon  a 


the  value  of  one  devised  to  another  son,  bot  J. 
declined  to  have  the  home  built,  saying  he  never 
wanted  a,  house  on  the  land,  and  there  is  nothing 
to  show  an  election  to  taJ^e  the  value  of  the 
house  in  money,  the  heirs  of  J.  on  his  death  are 
not  entitled  to  an  award  from  testatrn's  estfte  of 
the  value  of  the  bouse. 

Appeal  from  orphans'  ooort,  Allegheny 

county. 

In  the  matter  of  the  estate  ot  John  Bryce, 
deceased.  From  a  decree  In  distribution,  John 
Kevan,  administrator  of  John  P.  Bryce,  and 
another,  appeal  Afflnned. 

Joseph  Forsythe,  for  appdlants.  Oeorge  J. 
Wolf,  tox  aivdlee. 

FELL,  J.  The  testator  devised  to  his  sod 
John  P.  Bryce  three  lots  of  land,  and  directed 
by  his  will  that  a  bouse  shoold  be  erected  on 
the  lots  equal  In  value  to  a  house  which  he 
bad  erected  on  other  lots,  devised  to  another 
son.  Jabn  P.  Bryce  bad,  before  bis  father's 
death,  lived  with  his  mother,  who  was  execu- 
tor of  her  husband's  will;  and  he  continned 
to  live  with  her  until  his  death,  which  oc- 
curred eight  years  later.  The  honse  was  not 
buUt,  because  be  did  not  want  it  built  The 
appellants  claimed  to  have  awarded  to  them 
from  his  father's  estate  the  value  of  the 
bouse  in  money.  This  claim  was  resisted  on 
the  grotmd  liiat  he  had  decUned  to  accept  his 
father's  gift.  Because  of  the  implied  benefit 
the  assent  of  a  donee  will  be  presumed,  and 
the  burden  ot  proof  Is  upon  those  who  alle^ 
a  refusal  to  accept.  Tarr  v.  Robinson.  158 
Pa.  St  30,  27  Atl.  8S9.  But  a  mere  refnaal 
to  accept  does  not  raise,  a  presumption  of  an 
election  to  talce  something  else.  An  election 
must  be  afilrmatlvely  shown,  either  by  proof 
or  declarations  or  at  unequivocal  acts  from 
which  an  electlcm  may  be  Inferred.  Hie  tes- 
timony presented  at  the  audit  was  exceeding- 
ly meager,  but  It  was  clear,  distinct,  and  nn- 
Impeached,  and  It  fully  warranted  the  con- 
clusion reached  by  the  learned  Judge  of  the 
orphans'  court  that  John  P.  Bryce  had  de- 
clined to  have  a  bouse  built.  The  refusal  was 
definite.  He  said  he  never  wanted  a  honse 
built  on  the  lots.  And  there  was  notbing  to 
show  an  Intention  to  poatpme  the  right,  or 
to  show  an  election  to  take  tiie  valne  of  Qie 
honse  In  money.  The  decree  la  UOBrmed,  at 
the  coats  of  the  appdlantai 
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amipus  T.  SBSCPLB  «t  ti. 

(flnpreme  Gonrt  of  PeuuTlTanla.    Dec  80, 

1889.) 

■XBCOnON— SALS-DISTRIBtmOH  OT  PRO* 
CBBD&-PRIOR  LIENS. 

A  Jadgment  creditor  who  sells  tbe  land  of 
the  debtor  od  execation  sale,  ssafoBt  whidi  them 
are  apparent  prior  liens  of  record,  should  role 
the  sheriif  to  return  his  writ,  and  pa?  the  monej 
Into  coart,  for  distribotion  by  the  court,  as  re- 

?uired  hj  the  acts  of  Jane  16.  1836,  and  Jane  28, 
871;  but  after  the  sheriff  bas  paid  the  inon» 
over  to  prior  lienholders,  and  has  taken  their 
receipt,  it  is  too  late  for  the  judgment  creditor  to 
petition  the  court  for  tbe  appointment  of  an  aih; 
ditor  to  make  distribution,  on  the  groond  that 
the  prior  liens  were  fraudulent  and  rold)  since 
the  money  was  never  withla  the  gra^  of  the 
court  for  distribution. 

Appeal  from  court  of  common  pleas,  Beaver 
eoun^. 

On  i>etItlon  by  Kate  H.  Semple  for  the  ap- 
pointment of  an  auditor  to  make  distribution 
of  a  ftmd  raised  by  sherlfTB  sale  on  an  exe- 
cution tn  her  favor  against  James  M.  Semple. 
From  an  order  discharging  a  rule  to  show 
cause  why  an  auditor  should  not  be  appointed, 
petitioner  appeals.  Affirmed. 

Edwin  li.  Mattem,  for  appellant  A.  8.  & 
W.  S.  Moore,  for  appellees  Strassbnrger  & 
Joaepli.  Frank  H.  I^lrd,  for  app^lee  Markn 
Stereni. 


DEAN,  J.  Hie  appeUant  held  a  Judgment 
agvlnst  Jameg  M.  Semple  (No.  61,  Septembor 
term,  1S8G,  common  pleas  of  Bearer  county)* 
on  which  she  Issned  execution,  and  sold  the 
Interest  of  defendant  In  certabi  land  In  said 
county  for  tbe  sum  of  $1,630.  This  turn  the 
sheriff,  by  schedule  duly  returned,  distributed 
to  two  prior  liens  of  record,  oat  of  Strauss- 
burger  &  Joseph,  and  one  of  Marlon  Semple, 
which,  with  costs,  exhausted  the  fund  in  bis 
hands.  The  appellant.  In  petition  to  the  conrt, 
averred  that  these  judgment  liens  were  col- 
lusive between  plaintiff  and  defendant,  and 
therefore  void;  farther,  that  the  IrregnlarlUea 
Incident  to  their  entry  of  record  were  so 
flagrant  that  they  conld  not  be  treated  as 
record  liens  entitled  to  distributlou.  There- 
fore she  prayed  the  court  to  appoint  an  au- 
ditor to  make  distribution  of  tbe  fund  raised 
by  the  sheriff's  sale.  The  court  awarded  a 
rule  to  sbov  cause  vby  an  auditor  ahotild  not 
be  appointed,  and,  after  hearing  on  petition, 
answer,  and  evidence,  found  that  neither  of 
the  averments  In  the  petition  was  stistalned. 
Tlienfors  the  mle  waa  discharged,  and  wa 


have  this  aiveal  iBrfgnlng  for  mot  the  Judg- 
ment of  tbe  court 

It  Is  not  necessary  to  review  tbe  findings  of 
fact  and  conclusions  of  tbe  court  On  tbe  set- 
tled law,  her  method  of  proceeding  Is  Incur- 
ably Irregular,  and  cannot  be  sustained.  Tbe 
purchase  money  of  tbe  land  never  was  within 
the  grasp  of  the  court  for  distribution  by  tbe 
conrt  or  by  an  auditor  acting  for  the  court 
The  sheriff  undertook  to  distribute  It  at  his 
own  risk,  did  distribute  it,  and  pay  It  over 
to  apparently  prior  Uen  creditors  of  record, 
and  took  their  receipts.  Tbe  appellant  could 
have  ruled  tbe  sheriff  to  return  his  writ  and 
pay  the  money  Into  court  for  distribution  by 
the  court  She  did  not  do  this,  but  seeks  to 
attain  tbe  same  end  by  Inducing  the  court  to 
review  a  distribution  made  by  the  sheriff 
The  acts  of  June  16,  1830,  and  June  28,  1871 
(the  general  acts  on  the  subject),  gave  to  the 
courts  no  power  to  revise  the  sheriff's  dis- 
tribution made  out  of  court  before  the  return 
of  bis  writ.  The  special  act  of  April  10,  1862, 
for  Allegheny  county,  afterwards  extended  to 
Schuylkill  and  Lehigh  counties,  did  confer  a 
power  of  revision  of  the  sheriff's  schedule  of 
distribution  on  tbe  courts  of  common  pleas  of 
those  counties.  But,  as  to  counties  under  the 
general  acts,  the  law  Is  as  announced  In  Wil- 
liams' Appeal,  9  Pa.  St  270:  '*The  practice  of 
making  orders  for  tbe  distribution  of  money 
not  paid'  In  is  erroneous,  and  ought  not  to  be 
pursued,  except  where  sanctioned  by  act  of , 
assembly.  What  gives  the  court  authority  Is 
a  grasp  upon  tbe  proceeds  of  sale.  Without 
this,  they  are  powerless  for  its  distribution, 
and  much  less  so  to  determine  conflicting 
rights  in  a  summary  way."  Then,  In  Atkins' 
Appeal,  58  Pa.  St  82,  we  said:  "It  is  sup- 
posed that  there  Is  a  general  practice  to  make 
distribution  while  the  money  Is  not  paid  Into 
court  If  there  be  such  a  bad  practice,  the 
sooner  It  Is  abandoned  the  better.  It  Is  di- 
rectly In  the  face  of  what  this  court  said  in 
Williams*  Appeal,  0  Pa.  St  270,  recognized  In 
Masser  v.  Dewart  (1864)  46  Pa.  St  030,  587." 
Then,  in  Kauffmao's  Appeal,  70  Pa.  St  264, 
we  again  said:  "Courts  have  no  authority  to 
decree  distribution  of  a  fund  not  within  their 
grasp  wHhont  the  assent  of  the  parties  In  In- 
terest" So,  without  regard  to  the  questions 
of  collusion  and  defectiveness  of  tbe  exempli- 
fication of  record  of  the  judgmoits,  this  ap- 
peal cannot  be  sustained;  for  as  appellant 
permitted  the  sheriff  to  schedule  a  distribu- 
tion, and  pay  out  the  money,  without  asking 
that  It  be  paid  Into  court  the  court  had  not 
power  to  disturb  the  schedule^  or  appoint  an 
auditor  to  distribute  a  fond  out  of  Ita  pones- 
slon.  The  decree  Is  affirmed. 
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(Pa. 


1193  Pa.  St.  eei) 

BOYD  et  aL  T.  WBBBB. 

(Soprefme  Court  of  PeDnarlTUil*-    Dee.  80, 
1809.) 

aSTATS  TAII4— INSANE  PERSONS— CONVnTAH- 
CBS— 8TATUTB  OF  UHITATIONS. 

1.  A  devlae  to  "T.,  and  sQch  beira  of  hef  bodr 
or  children  such  aa  she  shall  leave  living  at  the 
time  of  her  death,"  la  an  estate  tail. 

2.  When  a  deed  is  voidable  for  iosanitr  of  the 
grantor,  a  right  of  action  to  avoid  it  accrues  to 
sncb  grantor  immediatdy,  which  right,  and  that 
of  the  persone  claiming  imder  her,  are  barred,  aft- 
er 30  years  from  sach  date,  by  Act  April  22,  1856 
(P.  L.  p.  532,  S  1),  declaring  that  no  exception  in 
any  act  of  assemoly  respectlag  the  limitation  of 
actions  in  favor  of  persons  n<»i  compos  mentis 
shaU  stand,  so  as  to  pMmit  any  persou  to  main- 
tain anv  action  for  the  recoveir  of  land  aftw  80 
years  Boall  have  elapsed  since  the  right  of  entry 
thereto  accrued  to  any  p«-8on  within  the  excep- 
tion aforesaid. 

8.  The  one  whose  right  of  ent^  is  referred  to 
in  Act  April  22,  18G0  <P.  L.  p.         |  1],  which 

Erovides  that  no  exception  in  any  act  of  assem- 
ly  respecting  the  limitation  of  actions  tn  favor 
nf  persons  non  compos  mentis  shall  stand,  so  as 
to  permit  any  person  to  maintain  any  action  for 
the  recovery  of  land  after  "30  years  shall  have 
elapsed  since  the  right  of  entry  thereto  accrued 
to  any  person  within  the  exception  aforesaid," 
is  that  of  the  person  under  disBbUity. 

Appeal  from  court  of  commoa  pleas,  Ore^e 
county. 

Action  by  one  Boyd  and  others  against  one 
Weber.  Judgment  for  defendant,  and  plain- 
tltTs  appeal.  Affirmed. 

William  F.  King,  Andrew  A.  Purman,  and 
James  J.  Purman,  or  appellants.  EL  E.  Bob- 
bins, W.  A.  Hook,  J.  B.  IXmley.  and  Buidi- 
anan  &  Walton,  for  appellee. 

MITCHELL,  J.  The  devise  to  Elizabeth 
Yeater  was  clearly  In  tail.  To  Elizabeth,  "and 
the  heirs  of  her  body,"  would  be  the  osual 
form  of  an  estate  tail,  and  the  addition  "or 
children"  is  merely  a  camolatlye  description. 


The  phrase,  "such  heirs  of  her  body,  or  chil- 
dren such  as  she  shall  leave  living  at  the  tluK 
of  ber  death,"  Is  not  materially  different.  It 
adds  a  qualification  as  to  the  seoond  taters, 
but  does  not  alter  the  words  of  Umltatiwi  of 
the  devise.  Blester  t.  Yerger.  166  Pa.  St  445, 
SI  Ati.  122. 

Bemg  an  estate  tail  in  Elizabeth,  It  was 
barred  by  her  deed  made  for  that  purpose,  in 
1348.  If,  as  alleged,  that  deed  was  voidable 
for  Insanity  of  the  grantor,  a  right  of  action  to 
avoid  It  accrued  to  her  Immediately,  and  aft- 
er 30  years  she,  and  all  persons  claiming 
der  her,  were  barred  by  Act  April  22. 1856  (P. 
U  p.  532,  1 1).  That  act  provides  that  no  ex- 
ception In  any  act  of  asssnbly  respecting  the 
limitation  of  actions  In  favor  of  persons  non 
compotes  mentis,  etc.,  shall  extend  so  as  to 
permit  any  person  to  maintain  any  actios  for 
the  recovery  of  land,  after  SO  years  shall  have 
elapsed  since  the  right  of  entry  thereto  ac- 
crued to  any  person  within  the  exceptions 
aforesaid. 

It  is  argued  that,  as  Elizabeth  did  not  die 
until  1892,  the  right  of  entry  did  not  accrue  to 
plaintiffs  until  then.  But  H  is  not  the  right  of 
entry  of  the  plaintiff  that  must  have  accrued 
within  30  years,  but  that  ol  the  person  under 
disability.  The  language  of  the  statute  is 
that  no  exception,  by  reason  of  the  dlaablUties 
named,  shall  permit  any  person  to  maintain 
action  after  30  years  from  the  accruing  of  the 
right  of  entry  to  the  person  under  disability. 
This  excludes,  not  only  the  lunatic,  but  also 
every  other  person  claiming  under  or  by  priv- 
ity oS  tlUe  with  her.  Tbla  Is  the  settled  con- 
struction of  the  act  Hunt  v.  Wall,  7S  Pa.  St. 
413;  Hogg  V.  Ashman,  83  Pa.  St  80;  TJpde- 
grove  V.  Blum,  117  Pa.  St  250,  10  Atl.  785. 
As  the  statute  of  limitations  was  a  complete 
defeuae.  It  Is  not  necessary  to  consider  any  of 
the  other  questions  raised  in  die  learned  and 
ingenious  argnment  of  appeUants.  ^ndcmoit 
affirmed. 
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(IM  Pft.  St.  79) 

TOSTCS  T.  PARK  tt  aL 

(Sapmne  Court  d  Pennsrlm^   Dee.  SIX 
1899.) 

TROVER  AND  OONTBRSION— WHAT  OONffH- 
TUTBS  COMVBRBIOH. 

A  landlord,  who,  at  the  reqnest  of  a  tenant 
In  faUing  drcumstanceB,  and  in  arrean  for  rent, 
gives  a  auperrision  over  the  tenant's  boaineBS, 
and  takes  cbaKe  of  the  cadi,  without  taldns  poa- 
sessioQ  of  either  the  stock  or  fixtures,  is  not 
gailt7  of  a  convendon  of  ttie  flxtores  in  the  itore, 
owned  by  a  third  person,  and  is  not  liable  to  sach 
third  person  for  the  value  of  the  fixtures,  which 
were  subsegnratly  sold  b;  the  landlord,  on  a 
landlord's  warrant,  as  the  property  of  the  tenant 

Appeal  from  court  of  common  pleas,  Alle- 
gbeuy  county. 

Action  by  Jamee  W.  Tufts  agalnat  W.  Q. 
Park  and  others  for  the  cfmversion  of  a  soda 
fountain.  From  a  Judgment  In  dtfendanta* 
faTor,  ^aintUf  ly^teois.  Afilnned. 

Samuel  HcCHay  and  William  J.  Barton,  tm 
appellant  caiantler,  McGIll  &  Gunnini^ani, 
for  appeileea. 

BROWN,  J.  The  luipellaat  and  appellees 
agree  that  the  aoie  qaeatlon  to  be  considered 
Is,  "Was  there  a  conversion  of  this  soda  foun- 
tain by  the  appellees  prl<^  to  the  Issuance  of 
the  landlords'  warrant?"  If  the  defendants 
had  BO  converted  it  to  their  own  use,  the  ver- 
dict In  their  favor,  rendered  by  direction  of 
the  court,  and  the  Judgment  snbseauently  en- 
tered thereon,  cannot  be  sustained.  The  ma- 
terial facta  In  the  light  of  whlc^  the  quea- 
tlon  la  to  be  determined  can  be  readily  con- 
densed from  the  evidence.  Ooldaine,  the  ten- 
ant of  the  ai^ellees,  had  become  indebted  in 
a  large  sum  for  arrearages  for  rent  Being 
so  indebted,  he  had  In  his  possesBlon  the  soda 
fountain  In  controversy;  and  the  right  of  the 
appellant  under  the  terms  ot  his  contract 
to  take  possession  of  It  before  tbe  warrant 
was  issued,  cannot  be  disputed.  This  right 
was  not  exercised.  In  his  embarrassment 
Goldalne  requested  the  appellees  to  supervise 
hts  business,  and  to  s^d  some  one  to  his 
store  to  take  charge  of  the  cash  received  and 
pay  bills  to  be  iDcurred  Id  running  it  Ham- 
ilton, acting  for  Park  Bros.,  and  believing 
that  the  store  could  make  money,  consented 
to  the  arrangement  proposed  by  Goldalne,  and 
did  take  diarge  of  and  undertake  to  super- 
vise the  business,  Goldalne  ranalnlng  as  ten- 
ant of  the  premises,  and  having  charge  of  the 


goods.  Nothing  was  sold  or  transferred  to  the 
appellees.  It  nowhere  appears  that  the  land- 
lords intended  to  or  did  purchase  the  sUxA 
and  fixtures,  and  they  could  not  have  surren- 
dered the  fountain,  to  whldi  they  made  no 
daim  of  ownership,  and  which  was  still  in 
the  possession  of  Goldalne.  They  could  not 
have  surrendered  that  over  which  they  bad 
exercised  no  ownership,  and  which  they  had 
no  right  to  surrender  to  any  one.  Goldalne 
alone  could  taave  done  this.  If  he  bad  re- 
fused to  surrender  the  foimtaln  upon  demand, 
the  plaintiff  had  an  Instant  remedy  for  the 
recovery  of  his  property,  ^le  arrangemeiit 
was  simply  for  the  appellees*  supervision  of 
the  business  at  the  request  of  the  tenant  In 
the  hope  that  so  supervised,  it  might  yield 
bertter  returns,  and  relieve  him  from  his  em- 
barrassment Galled  as  a  witness  by  the  ap- 
pelant Goldalne  testifies:  "The  arrangement 
was  that  Mr.  I&mllton  was  to  send  a  man 
down  there  to  take  a  note  of  the  cash  that 
came  in,  and  see  how  It  was  spent  and  where 
it  went  to."  The  cash  received  waa  deposited 
In  the  name  of  Goldalne.  The  testimony  of 
this  witness  again  was  that  the  arrangement 
simply  amounted  to  this:  That  at  his  re- 
quest, Mr.  Hamilton,  who  believed  that  the 
business  could  be  made  to  go,  was  asked  to 
come,  and  take  charge  of  the  cash,  "and  glv*> 
a  supervision  over  the  business."  l^e  goods, 
fixtures,  and  everything  In  the  store  continued 
to  be  the  prc^erty  of  the  tenant  and  he  waa 
In  possession  of  them  and  the  premises  tmtil 
after  the  sale  on  the  landlords'-  warrant  No 
agreement  bad  been  made  that  the  arrange- 
ment  with  Hamilton  was  to  bat  for  any  defi- 
nite period.  G<ddalne  could  at  any  time  have 
exduded  him  and  his  representative  from  the 
store.  The  appellees,  neither  directly  nor 
through  tlielr  representative,  at  any  time 
claimed  to  be  the  owners  of  the  fountain  by 
ptircbase  or  transfer  from  Goldalne,  but  on 
the  other  hand,  on  the  8th  of  June.  1897,  sold 
the  same  as  his  (the  tenant's)  property  on  a 
landlords'  warrant  that  had  been  issued  after 
the  experiment  of  their  supervision  of  the 
business  had  been  tried  for  several  weeks 
without  results  anticipated.  We  can  find 
nothing  In  the  evidence  to  Justify  the  allega- 
tion that  the  defendante  had  converted  the 
property  to  their  own  use,  and  there  was  no 
error  when  the  court  said,  "Under  the  testi- 
mony and  the  law,  as  we  nnderstand  It  the 
defendants  are  entitled  to  a  Tcrdlet  In  this 
case."  Hie  Judgment  Is  afflnned. 
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OM  Pa.  St.  362) 

BBIOHABD  et  al.  t.  FLINN  et  aL 

(Snpre^  Court  of  PenniylTUila.  Jan.  2,  1900.) 

■UNICIFU.  CORPORATIONS— WHARVBB—FOW- 
«R  or  A  CITT  TO  RBOXTIiATB  WHARVB8. 

Under  Act  1836,  gMag  the  city  of  PIttsborg 
the  right  to  fix  aod  adopt  a  grade  for  a  certain 
space  along  the  Allegheny  river,  and  to  occapy 
and  improve  the  same  according  to  the  grade 
adopted.  Bach  space  to  be  used  and  employed  aa 
a  public  landing,  and  triTing  the  council  power 
to  make  i-ules  and  regulatlooa  for  the  use  of  the 
same,  not  iocoasistent  with  the  laws  of  the  com- 
monwealth, the  city  has  the  right  to  maintain  a 
coal  hoist  on  a  wharf  erected  on  such  public  land* 
luki  and  to  proride  rules  and  regolatlow  for 
operating  the  Bame, 

Appeal  from  oonrt  of  common  pleu,  Alte- 
gbeny  county.  ' 

PetlUoD  1^  DBTid  P.  Relghard  and  othera 
against  Ptallip  S.  Flinn  for  an  attachment  for 
contempt  In  falling  to  comply  with  a  final  de- 
cree enjoining  the  defendant  from  maintaining 
a  coal  hoist  on  the  public  landing.  Supple- 
mental bill  by  the  city  of  Pittsburg  for  an 
amendment  to  tbe  decree  permitting  it  to 
maintain  and  operate  the  coal  hoist,  the  same 
having  been  transferred  to  it  by  defendant 
after  the  decree.  Judgment  for  defendant  and 
the  city.  PlalntlfTs  appeal  AlBrmed  oo  the 
opinion  of  the  trial  court. 

This  case  InTolves  the  quettlon  of  the  pow- 
er of  the  city  of  Pittsburg  orer  the  public 
landing  along  the  AHegheny  rirer.  In  a  tot- 
mer  appeal  (42  AIL  2^  It  was  held  the  dty 
had  no  authority  to  lease  the  landing  to  de* 
fendant,  and  be  was  oijtdned  from  maintain* 
ing  a  coal  hoist  thereon.  After  the  decision, 
instead  of  removing  the  structure  as  ordered* 
he  tendered  It  to  the  city,  which  passed  an 
ordinance  accepting  the  nme,  and  pewidtiig 
tor  Its  (^eratlm  1^  a  dock  master.  Beftwe 
the  passage  of  this  ordtaiance,  plabttUf  peti- 
tioned the  court  f<v  an  attachment  for  failure 
to  comply  with  the  decree:  and  after  its  pas- 
sage, and  while  the  petition  was  pending,  the 
city  filed  a  supplemental  bill,  asking  that  the 
attachmmt  be  refused,  and  the  original  decree 
so  amended  as  to  permit  It  to  maintain  and 
operate  the  stmcttire  as  proposed  by  the  or- 
dinance. 

Following  Is  the  opinion  of  tbe  trial  court: 
"This  case  is  now  presented  to  ns  by  a  peti- 
tion in  the  nature  of  a  suivlemental  bill  to 
the  wiglnal  proceeding,  praying  the  oonrt  to 
stay  the  Injimctlon  granted  i^Inst  the  defend- 
ant as  against  the  petitioners,  who  hare  be- 
come possessed  of  all  the  right  at  Philip  S. 
PUnn  to  the  proper^  and  Improvements  erect- 
ed by  him,  and  whl^  hi  said  proceeding,  were 
declared  to  be  a  public  nuisance,  and  ordered 
to  be  remored  by  him  as  such.  The  question 
raised  and  decided  in  the  original  proceeding 
was  that  flu  struct  ore.  as  built  and  used  by 
dtfendant  under  a  lease  l^m  tbe  city  of  Pitts* 
bucg;  wM  bi  omtntTentton  of  public  right,  and 


Illegal,  and  therefore  should  be  removed;  tbe 
councils  having  no  authwlty  to  vest  In  him 
the  exclusive  right  to  use  and  occupy  the  land- 
hig  for  a  term  of  years.  The  question  now  is, 
has  the  city  the  right  to  maintain  this  same 
structure.  Illegally  erected  by  defendant,  un- 
der and  subject  to  Its  own  authority,  as  su- 
pervisor and  controller  of  the  pnbllc  river  land- 
ings of  the  city?  It  is  admitted  by  plaintiffs* 
counsel  that  the  case  now,  so  far  as  tbe  re- 
moval of  the  structure  is  concerned,  fs  the 
same  as  though  It  bad  been  erected  originally 
l:^  the  city;  and  this  Is  evidently  a  correct 
position,  for  equity  will  never  compel  the  de- 
struction of  property  which  one  owned,  and 
had  a  right  to  maintain  and  use  in  its  present 
condition,  simply  because  some  other  person, 
who  had  transferred  it  to  him,  had  been  gnUty 
of  an  unautborized  act  In  Its  construction. 
Tbe  question,  then,  arises,  has  the  city  of 
Pittsburg  authority  to  erect  and  maintain 
such  a  structure  as  the  one  erected  by  defend- 
ant for  the  purpose  now  contemplated  by  the 
city?  In  other  words,  is  the  structure  and  Its 
proposed  use  by  the  dty  such  a  use  of  the 
public  landUig  as  Is  authorized  by  law?  It  Is 
clear  that  the  plaintlflta  have  no  right  to  In- 
terfere with  the  clly'a  use  so  long  as  It  keeps 
within  legal  bounds,  even  If  It  does  to  a  great- 
er or  less  extent  have  an  injurious  effect  upon 
th^  property.  After  tbe  supreme  court  af- 
firmed the  decree  of  this  court  that  the  struc- 
ture erected  by  the  defendant  should  be  de- 
stroyed and  ranoved,  he  relinquished  and 
transferred  all  his  property,  right,  and  biterest 
therein  to  the  city  of  Pittsburg,  and  the  dty. 
1^  ordinance  apinwed  January  17,  1899,  ac- 
cepted tbe  dock  or  structure  erected  by  him 
for  and  on  behalf  of  the  city,  *to  be  thereafter 
held  and  used  as  and  for  a  public  landing  or 
wharf,  subject  to  the  provisIcmB  of  the  or- 
dinance by  which  the  same  was  accepted,  and 
such  further  regulations  as  may  from  time 
to  time  be  ordained.'  Tbe  second  section  of 
the  ordinance  provides  that  all  persons  desfr^ 
ing  to  use  the  said  dock  sbaU  have  tbe  right 
to  use  tbe  same  for  loading  and  unloadbig 
goods,  wares,  and  merchandise,  subject  to 
such  reasonable  rules  and  regulations  as  may 
be  prescribed  by  tbe  dock  master,  with  the 
approval  of  tbe  dh%ctor  of  public  worlcs,  and 
fixes  rates  of  tolls.  The  third  section  provides 
for  the  care  and  maitagement  of  the  dock  by 
creating  tbe  office  of  dock  master,  to  have 
charge  of  tbe  operation  of  the  dock,  the  col- 
lecting of  tolls  fixed  by  the  second  section: 
he  being  required  to  furnish,  a^  his  own  cost 
and  exp<!nse,  all  labor  and  macblnery'  neces- 
sary or  convenient  for  its  operation,  and  to 
keep  it  In  repatr,  etc.,  as  tbe  director  of  the 
departm*'nt  of  public  works  ahall,  from  time  to 
time,  direct  And  the  fourth  section  provides 
for  the  cranpensatlon  of  the  dock  master,  etc. 
n  per  cent  of  tbe  gross  earnings,  2S  per  cent 
to  be  paid  to  the  dty  monthly.  This  dock  or 
wharf  cooalsts  of  a  itmctura  about  188  teA 
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loDff,  At  m  Dear  low-water  mark  on  the  Alle-  | 
gbeny  river,  and  extends  back  tberefrom  120 
feet  to  .within  a  few  feet  of  the  northerly  line  > 
of  Dnoneene  way,  opon  which  la  erected  an 
<^ce  Imlldlnc,  12  feet  wide  and  80  feet  long 
and  about  14  feet  blj^  calculated  and  In- 
tended fbr  the  transfer  of  coal  and  other 
merchandise  from  the  rjrer  to  the  dock,  and 
fully  described  In  defendant's  answer  and 
plans,  made  a  part  thereof.  In  the  original 
case.  There  can  be  no -question  as  to  the 
right  of  the  city  tmder  the  act  of  1836  to  fix 
and  adcq^t  a  grade  for  the  ^ce  lying  north- 
wardly from  the  line  of  Dnqnesne  way  (with- 
in which  this  dock  Is  placed)  and  to  occu^, 
fill  up,  and  ImproTe  the  same  according  to 
the  grade  adopted;  the  space  so  graded  and 
lying  between  said  way  and  low-water  mark 
on  the  Allegheny  river  forerer  to  be  occupied, 
used,  and  employed  as  a  pntdlc  landing,  the 
conndls  having  fnll  power  to  make  such  rules, 
regnlatitois,  and  laws  rqrulatlng  the  nse  of 
said  public  landing  as  they  may  think  proper, 
and  not  inconsistent  with  ttw  exlstliig  laws  of 
the  eoouoonwealth;  to  direct  and  entixcB  the 
Gollectkm  of  snch  fees,  tolls,  and  duties  In 
the  nature  of  wharfage  as  they  may  deem 
best  and  expedient  and  as  Incident  thowto 
that  special  portions  of  the  landing  may  be 
set  aside  and  nsed,  under  the  authority  of 
the  dty,  tea  tha  purposes  for  which  it  was  ded- 
icated to  the  pnUlc,  and  for  any  method  of 
nse  which  may  be  tiie  best  tm  the  accompUsh- 
mmt  of  such  purpose.  The  dedication  was 
manifestly  to  facilitate  commerce  and  the 
transfer  of  goods  and  merchandise  between 
the  river  and  the  shore,  and  whatever  will 
reasimably  conduce  to  that  end  would  seem  to 
be  Incident  to  and  Inseparable  from  It  The 
manner  of  Its  nse  Is  not  to  be  limited  to  -ttie 
methods  employed  at  the  time  of  the  dedica- 
tion. They  ntay  and  must  diange  with  the 
exigencies  of  commerce.  New  methods  of 
traneportatlon  render  new  arrangements  nec- 
essary to  suit  them.  Increased  business  re- 
quires Increase  of  fkcHItles.  Unpaved  and  on- 
wharfed  landings,  which  would  be  sufficient 
for  a  small  trade,  would  be  entfarely  unsuitable 
and  hisnffldeDt  for  a  large  one.  'Public  land- 
ings,* say  the  supreme  court  In  Ckim.  v.  Al- 
burger,  1  Whart  486,  *were,  fw  a  thne,  nn- 
wharf ed,  then  wharf ed  and  used  for  a  landing 
of  passengers  and  of  lumber,  and  now  several 
of  the  most  valuable  are  let  out  fiar  steamboat 
landings  and  other  oommwdal  pnrpMes.  This 
has  been  the  uniform  practice,  and  Is  consist- 
ent with  the  object  for  which  they  was  be- 
stowed.* ThiB  qnesthm  has  beoi  considered 
and  decided  by  Judge  DlUon.  sitting  In  the 
United  States  drcult  court,  by  an  o]^nlon  of 
great  learning  and  ability,  and  which  seems  to 
cover  fully  the  main  question  presented  In  this 
iage.  Illinois  &  St  L.  B.  ft  Ganal  Ca  T.  St 
Loni8,2Dm.70,Fed.CaaNa7,007.  Theqnes- 
*  tlon  Involved  in  that  case  the  right  of  tte  dty 
<tf  St  Lonls  to  anthoriM  the  oectton  itf  a  ccaln 


I  elevatcnr  and  appurtenance  on  the  Mlssfsslivl 
wharf  upon  ground  dedicated  to  public  nse  for 
a  wharf.  Among  other  things,  he  says:  The 
dedication  of  the  property  was  popetual,  and 
for  the  benellt  of  the  pnUle.  The  extent  of 
the  dedication— Ito  scope— remains  the  same, 
but  the  mode  of  using  pn^terty  dedicated  for 
a  wharf  may  change  from  time  to  time  as  the 
wants  of  commerce  or  the  pnbUc  require,  and 
this  the  dedicator  Is  presumed  to  contemplate 
when  he  makes  the  dedicatl<m.'  And  again: 
'A  wharf  Is  intended  to  affiHrd  conveniences 
for  the  landtog  ot  vessels,  the  loading  and  un- 
loading of  thehr  cargoes,  and  to  siqiply  *  pl>ce 
on  which  wares  discharged  from  veeseto  or 
awaiting  shipment  may  be  laid  iff  dqtoslted; 
and  It  would  seem  that  stmctures  or  appli- 
ances of  any  Und  Intended  to  fiuUltate  the 
handling  and  preservatton^of  merchandise  ar- 
riving at  the  wharf  raected  under  municipal 
contnd  would  be  lawful,  and  within  the  pur- 
pose  for  which  wharf  property  was  acquired 
or  dedicated.*  Proceeding  then  to  considra^  the 
power  of  Uie  dty,  under  Its  charter,  'to  con- 
struct all  needful  Improvements  In  the  harbor, 
to  erect;  repair  and  regulate  pnbllc  Aodka  and 
wharves,  to  dmzge  and  orilect  wharfage,'  eto., 
which,  to  make  the  most  ot  It,  omfers  no 
teoader  power  than  the  act  of  1830,  wherein 
It  says,  'The  said  councils  shall  have  fnll 
power  to  make  such  rules,  regulations,  and 
Uws  r^ulatlng  the  use  (tf  said  public  landing 
as  th^  may  think  proper,  and  not  Inconslst' 
ent  with  exlsttog  laws*  (Laws  1885r86.  p.  818, 
I  8),  he  says:  'It  win  be  perceived  that  there 
Is  no  express  legislative  authority  to  the  dty 
to  erect  buildings,  or  authorize  the  erection 
thereof  upon  the  property  known  as  tiie  "Pub- 
lic Whsrf.**  and  here  the  complafaiant  takes 
the  position  that  wltbont  direct  legislative 
sanction  It  Is  not  competent  tot  the  municipal 
authorities  themsdves;  or  under  an  otherwise 
unobjectionable  ordinance,  to  auttuwlse  the 
erection  of  an  elevator  building  upon  the 
wharf,  to  be  used  for  tiiinfln»ig  grain  arriving 
at  or  to  be  shipped  frmn  It  *  *  *  The  at- 
gnment  la  that  the  occupation  of  It  by  a  per- 
manent structure  of  any  kind  Is  an  nnauthpr- 
lied  use  of  the  property;  In  other  words.  It  is 
Insisted  that  It  Is  a  perver^n  of  the  use  for 
which  the  property  was  acquired  or  dedicated 
to  allow  On  erectlcm  thereon  of  an  elevator  to 
fticllltato  the  receipt  and  shipment  of  grain 
In  bulk  at  the  whar^  and  coosequenUy  such  a 
structure  would  be  a  pnbllc  nuisance.  This 
makes  It  neoessazy  to  cuislder  what  are  the 
legitimate  uses  of  property  dedicated  for  a 
public  wharf.  Cleariy,  It  was  to  make  provi- 
sion that  rafts,  boats,  and  vessels  of  al!  Unds 
could  effect  a  landliv  hi  front  of  the  dty,  and 
have  a  place  upon  which  to  discharge  w  from 
which  to  receive  wares,  merchandise,  and  car- 
goes of  all  description.  This  was  to  be  done 
npou  the  bank  or  margin  of  the  river,  which, 
whether  Improved  or  not,  was  compendiously 
styled  the  "PuUlc  WbarC"  rtbedtyUan- 
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thorlzed  to  regulate  the  public  wharf.  Its 
right  to  appropriate  different  parts  of  the 
baclcs,  called  the  "wiiarf,"  to  different  usea  of 
a  proper  character,  admits  of  no  doubt.'  This 
case  BO  fully  coTers  the  case  In  hand  that  far- 
ther excerption  therefrom  becomes  unneces- 
sary and  wearisome.  The  same  question  fa 
discussed  hi  Barney  t.  Keokuk,  91  U.  S.  3^, 
24  L.  Ed.  224,  by  the  supreme  court  of  the 
United  States,  and  the  doctrine  expressed  by 
Judge  Dillon  fully  approved.  The  same  con- 
clusion Is  arrived  at  In  101  Mo.  192,  13  S.  W. 
822,  8  L.  R.  A.  801  (Belcher  Sugar-Reflning 
Co.  T.  St.  Louis  Grain  &  Elevator  Co.),  where 
the  opinion  of  Judge  Dillon  In  2  Dili.  Is  cited 
and  approved.  If  these  decisions  are  to  be  re- 
garded as  law,— and  they  not  tmly  emanate 
from  the  highest  Judicial  authority,  but  seem 
to  be  sustained  l^^the  clearest  principles  of 
common  sense  and  public  necessity.— the  cHy 
of  Pittsburg.  In  now  owning  and  maintaining 
the  structure  or  dock  erected  by  the  defendant 
for  the  purposes  designated  in  Its  ordinance 
and  acceptance.  Is  exercising  a  legal  right  un- 
der the  law  of  the  commonwealth,  and  is  not 
guilty  of  the  malnt^ance  of  a  uulsauce  by  so 
doing.  It  will  be  observed  that  In  the  cases 
above  cited  the  word  'wharf  Is  used,  while  In 
the  act  of  1836  the  dedication  is  for  a  'public 
landing,*  and  It  Is  urged  that  the  term  'land- 
ing* does  not  comprehend  a  'wharf,'  and  that, 
therefore,  the  cases  cited  do  not  properly  apply 
to  this  case.  It  Is  uudoubtedly  true  that  a 
landing  does  not  necessarily  Include  a  wharf, 
but  the  difference  Is  simply  that  a  wharf  is  an 
Improved  landing,  and  no  less  a  landing  be- 
cause it  is  a  wharf.  Were  this  not  so,  the 
Improvement  of  a  mere  landing  so  as  to  give 
In  the  actual  character  of  a  wharf  would  be 
prevented  and  rendered  unfit  to  meet  thd  emer- 
gencies of  commerce,  and  destroy  the  very  ob- 
ject of  Iti  dedlcatltm.  We  are  therefore  of 
oplnlcm  that  the  order  that  defendant  destnqr 


and  remove  the  structure  called  a  'dock*  In  hla 
answer  should  not  be  enforced  against  the  city 
of  Pittsburg,  but  that  the  defendant  should  pay 
all  the  costs  of  the  original  bill  and  also  of  this 
proceeding.*' 

The  following  are  the  assignments  of  enor: 
"First.  The  court  erred  In  decreeing  aa  fol- 
lows: '(1)  It  appearing  to  the  court  that  the 
lease  to  Philip  S.  Filun,  referred  to  in  the  bill, 
has  been  surrendered  and  canceled,  and  that 
the  wharf  erected  on  the  premises  has  been 
transferred  to  and  accepted  by  the  city  of 
Pittsburg,  and  Is  now  held  and  used  by  the  dty 
as  a  public  landing,  for  public  use,  the  motion 
for  an  attachment  is  dismissed.*  Second.  The 
court  erred  in  decreeing  aa  follows:  *(2)  It  is 
further  ordered,  adjudged,  and  decreed  that 
the  decree  heretof««  made  hi  this  case,  in  so 
far  as  it  requires  the  removal  or  destruction  of 
the  dock  or  structure  described  In  the  supple- 
mental bill,  be,  and  the  same  Is  hereby,  vacat- 
ed, and  modified  so  as  to  penult  the  city  of 
Pittsburg  to  maintain  the  said  dock  or  atruc- 
tnre  'as  a  public  landing.*  Third.  The  court 
erred  In  not  granting  the  attachment  u 
prayed  for  In  plaintiffs'  petition." 

Gea  W.  Guthrie,  fbr  appdlants.  darence 
Burlel^  J.  H.  Beal,  and  Watmi  &  HcGleaTe. 
for  appdlees. 

PBR  CURIAM.  We  think  the  question  now 
presented  on  this  record  Is  materially  differ- 
ent from  the  one  which  arose  whea  the  case 
was  here  before.  The  landing  In  question  to 
now  devoted  to  a  strictly  public  use.  which 
brings  It  within  the  general  supervision  and 
control  of  the  municipal  authority.  The  vlewa 
expressed  by  the  learned  court  below  we  think 
are  those  which  now  control  the  situation,  and 
we  therefore  affirm  the  judgment  upon  the 
opinion  filed.  Judgment  affirmed,  and  aiqiieat 
dlsmtosed,  at  the  costs  o<  the  appelant. 
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(in  Pa.  St  641) 

NOBTH  8H0RB  B.  00.  t.  FSNNSTLYANU. 

CO. 

(Snpicme  Gonrt  of  Penoa^Tula.    Dec.  90, 

189&.) 

■QunrwrmiSDicnoN-TiTLB  to  umd. 

1.  Eqaitj;  has  do  jorlsdiction  of  a  Baft  amoont- 
log  to  an  ejectment  bill,  to  enjoin  defendant  from 
constructing  a  railroad  on  certain  land,  the  bill 
and  answer  showing  the  issue  tnma  on  who  owns 
the  land,  which  defendant  claims  under  ttt  deeds, 
and  of  which  it  had  taken  posaeuuion  hj  com- 
mendng  its  woric,  which  it  nad  not  abandoned, 
thouKh  it  had  temporatlb  aiupended  the  work. 

2.  The  question  of  jurudiction  in  equitTt  being 
raised  b7  the  answer,  by  motion  to  dissolTO  pre- 
lfmlnai7  bjnnetlon,  and  by  zeQnest  for  finding  at 
final  hearing,  womj  be  ralMd  on  appeal,  thontpi  a 
formal  demurrer  was  not  filed  to  the  tdU. 

Appeal  from  court  <ft  common  pleas,  Beaver 
coimty. 

Salt  by  the  North  Shore  Railroad  Company 
against  the  PennaylTanla  Company.  Decree 
for  plaintiff,  and  defendant  appeals.  Beven- 
ed. 

John  11  Buchanan  and  Wm.  A.  McConnell, 
for  appellant  RJcbard  8.  Holt,  J.  B.  Martin, 
and  A.  H.  Neepn,  tor  i^pellea. 

DEAN,  J.  The  Pittsburgh,  Pt  Wayne  & 
Chicago  Railway  Company,  lessor  of  the  Penn- 
sylvania Company,  by  act  of  February  8, 
186G,  was  anthorixed,  whenever  it  should  find 
It  to  be  necessary  for  the  aafety  of  the  public, 
or  for  reasonable  cause,  to  change  the  loca- 
tion and  grade  of  Its  road  In  Beaver  connty. 
Acting  under  this  statute,  the  Pennsylvania 
Company,  lessee,  In  the  year  1880,  reserved  to 
change  the  grades  and  curves  of  its  road 
through  the  borough  of  Rochester,  and  to  that 
end  procured  from  councils  the  proper  ordi- 
nances authorising  the  changes  of  location  up- 
on certain  streets  and  alleys;  also  the  change 
of  two  bridges,  one  at  Main  and  the  other 
at  Madison  street;  also  the  right  to  build  an 
Uttde^ade  crossing  at  McKiuley's  Run.  The 
company  then  commenced  to  acquire  socb  real 
estate  in  fee  as  Its  engineers  deemed  neces- 
sary for  the  accommodation  of  a  roadbed 
adapted  to  the  proposed  change  of  grade;  also 
immediately  c<»nmenced  costly  excavations, 
and  by  the  enA  of  the  year  1800  had  expended 
about  ¥20,000.  It  was  the  intention  of  the 
company  to  lay  two  additional  tracks  between 
the  old  line  and  the  west  bank  of  the  Beaver 
river,  to  avoid  disturbing  a  retaining  wall 
which  supported  a  declivity  next  to  the  old 
line  of  track.  The  strip  between  the  existing 
track  and  the  river  was  of  Irregular  width, 
and  was  owned  In  lots  by  several  private  hold- 
ers. Believing  these  lots  extended  to  the  riv- 
er bank,  tbe  company  purchased,  by  proi>er 
conveyance  from  the  owners,  all  between  the 
Rochester  toil  bridge  on  the  north  to  the 
C^veland  &  Plttaburgb  Railroad  on  the 
•oath,  and  between  its  trades  and  the  river. 


On  account  of  the  financial  stringency  about 
that  time,  work  was  delayed,  or,  at  least  not 
vigorously  prosecuted,  during  the  yean  1803 
and  1804.  In  the  year  1886,  the  North  Shore 
Railroad  Company  was  chartered,  under  the 
general  railroad  law  of  1868  and  Its  supple- 
ments, to  construct  a  railroad  from  a  point  in 
New  Sewlckley  township,  Beaver  county,  to 
the  borough  of  Beaver  Falls,  in  same  county, 
a  distance  of  something  more  than  six  mUee. 
A  survey  was  made  by  this  company's  en- 
gineers, the  ground  staked,  and  the  location 
adopted  by  its  board  ot  directors.  This  loca- 
tion placed  the  roadbed  on  the  land  between 
the  old  tracks  and  the  river,  which  the  Penn- 
sylvania Company  alleged  It  had  purtdiased, 
and  on  whidh  It  had  located  Its  additional 
tracks.  When  the  latter  company  attempted 
to  proceed  with  Its  Improvements,  the  plaintiff, 
averring  that  so  much  of  the  land  as  It  had 
appropriated  belonged  to  the  comuHmwealth, 
and  that  the  Fenn^lvanla  C(»npany  had  no 
possession  or  right  to  the  same  under  its 
deeds  of  purchase,  filed  this  bill  to  restrain  It 
from  entering  upon  the  land  or  laying  tracks 
tiiereon.  The  court  below  granted  a  prelim- 
inary Injunction,  which,  after  hearing.  It  dis- 
solved. The  defendant  company  In  tiie  mean- 
time went  on  with  Its  work,  expending  over 
$100,000.  The  court  proceeded  to  final  hear- 
ing, and  then  made  the  Injunction  perpetual 
agidnst  defendant,  and  ordered  It  to  remove 
Its  Improvements  and  temporary  work  trades. 
Prom  that  decree  we  have  this  appeal. 

The  main  allegation  of  appellant.  In  its  as- 
signment of  errOT,  to  that  a  court  of  equity 
took  jurisdiction  of  a  question  whldi  could 
only  be  determined  by  a  trial  at  law  of  the 
title  to  the  land,  and  that  the  bill  must  be 
dlnnlssed,  because  it  Is  an  ejectment  bill.  It 
Is  as  clear  as  any  fact  can  be,  both  from  bill 
and  answer,  that  the  issue  turns  on  the  ques- 
tion, who  owns  tbis  land?  The  defendant 
claims  It  to  the  bank  of  the  river  under  Its 
deeds,  which  c<«istructively  had  put  It  In  pos- 
session eight  years  before,  and  It  may  be 
fairly  presumed  that  from  that  time  It  was, 
for  railroad  purposes.  In  actual  possession,  be- 
cause It  commenced  work  ImmeiHately,  and 
the  suspension  of  the  work  tem[>orarily  would 
be  no  abandonment  of  the  actual  occtu>atlon 
for  railroad  purposes.  The  officers  and  em- 
ployes of  the  company  were  not  bound  to  live 
upon  It  during  a  temporary  stoppage  of  the 
work.  Tbe  learned  Judge  of  the  court  below 
concedes  the  case  turns  on  the  question  of  Utie 
to  the  land.  He  says  In  his  opinion:  "The  ques- 
tion for  consideration,  then,  is  whether  the 
Pennsylvania  Company  or  Its  lessor  company 
owns  the  land  occupied  by  the  said  track,  A, 
B."  And  In  his  twelfth  and  last  finding  of 
fact  he  concludes:  "And  the  tlUe  to  said  land 
is  not  In  the  Pennsylvania  Company  or  Its 
lessor."  And  In  his  ffiscuselon  of  the  evidence 
throughout  he  cleariy  bases  hto  findings  of 
fact  on  the  eonstmctloo  of  the  descriptions  in 
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the  railoiu  grants  to  the  defendant  and  at- 
tempts to  sbow  tbat  the  lots  did  not  reach  the 
river,  bnt  stopped  short  of  It,  at  Island  lane. 
A  court  of  equity.  In  the  absence  of  fraad,  has 
no  Jurisdiction  to  deprlTe  a  party  of  his  legal 
title  to  land  decree.  That  Is  solely  within 
the  Jurisdiction  of  a  court  of  law.  TUs  point 
has  been  bo  often  decided  that  any  citation  of 
authority  Is  scarcely  necessary.  We  call  at- 
tention, however,  to  Long's  Appeal,  92  Pa, 
St  171;  'LeinUiger*s  Appeal,  106  Pa.  St.  896; 
Fer^osoD's  Appeal,  117  Pa.  St  426,  U  AtL 
88S;  Duncan  v.  Iron  Works,  186  Pa.  St  478, 
20  AtL  647;  Pennsylvania  Canal  Co.  v.  Mid- 
dletOT^n  &  H.  Tp.  Co.,  11  Pa.  Co.  Ot  R.  582. 

But  It  Is  argued  by  ap[>ellee  the  question  of 
Jurisdiction  ought  to  have  been  raised  by  de- 
murrer. If  there  has  been  suplneness  In  rais- 
ing the  question  of  Jurisdiction,  In  a  doubtful 
case  the  court  will' not  entertain  It;  and,  gen- 
erally, the  proper  pleading  1«  by  formal  de- 
murrer Immediately  on  service  of  the  blU. 
Here  the  defendant  did  not  formally  demur, 
bnt  It  set  out  In  Its  answer  plainly  Its  defense, 
resting  on  Ita  legal  title,  thus:  "Answering  the 
fourth  paragraph  of  the  plalnttfTs  bill  of  com- 
plaint the  defendant  avers  that  on  or  about 
September  13.  1896,  It  began  the  construction 
of  a  switch  or  branch  road  within  the  bor- 
ough of  Freedom,  In  said  county,  from  Its 
own  trails  to  the  Ohio  river,  on  and  over  land 
previously  acquired  by  It  and  owned  by  It  In 
fee,  and  upon  land  which  is  necessary  for  the 
successful  operation  of  the  defendant's  road; 
also  that  on  or  about  the  date  aforesaid  It  be- 
gan the  laying  of  a  construction  track  wlthtn 
the  b(»vugh  of  Bochester,  in  said  county, 
along  Its  own  lines,  and  between  the  same  and 
the  Beaver  river,  upon  land  acquired  by  it 
prior  to  the  year  1883,  owned  by  the  defend- 
ant company  in  fee,  and  necessary  for  the 
successful  operation  of  the  said  defendant" 
Then,  on  motion  to  disserve  the  preliminary  in- 
junction, the  court  was  asked,  by  formal  mo- 
tion In  writing  presented  by  defendant's  coun- 
sel, to  dissolve  the  injunction.'  because  ^e 
court  had  no  right  to  Interfere  by  Injunction 
with  Its  operations  upon  land  owned  by  It  In 
fecb  Then,  at  final  hearlxv,  the  court  was  re- 


quested, as  matter  of  hiw,  to  find  that  "this  [a 
oDurt  of  equity]  la  not  the  coort  hi  which  to 
try  an  action  of  ejectment"  and  then  counsel 
cited  authorities  to  sostaln  the  point  The  an- 
swer In  Its  averments  Is  a  demurrer  to  the  Ju- 
risdiction, altfaongb  not  so  called.  The  point 
on  motion  to  dlaeolve  the  preliminary  injnnc- 
.tion,  Is  a  plea  to  the  Jurisdiction,  and  so  la  the 
request  for  finding  of  law  at  final  hearing. 
But,  In  his  certificate  appended  to  the  reowd, 
the  learned  trial  Judge  disposes  of  It  as  fol- 
lows: "October  18,  1899, 1,  James  Sharp  Wil- 
son, president  Judge  of  the  court  of  common 
pleas  of  Beaver  county,  before  whom  the 
above-stated  cases  were  tried,  hereby  certify 
that  the  defendants  therein,  on  the  argument 
of  the  motion  to  dissolve  the  preliminary  In- 
junction, and  each  hearing  thereafter,  object- 
ed to  the  Jurisdiction  of  this  court  to  deter- 
mine the  question  of  title  to  the  land  hi  con- 
troversy in  this  matter."  Where  thwe  la  clear- 
ly no  Jurisdiction,  the  objection  may  be  made 
at  any  time  before  or  at  final  hearing.  Where 
It  Is  doubtful,  it  will  not  be  entertained  at  final 
hearing;  but  where  it  has  been  raised  at  ev- 
ery stage  of  the  case  from  answer  to  final 
hearing,  and  disregarded  In  the  court  below, 
the  question  can  be  raised  here,  although  a 
formal  demurrer  has  not  been  filed  on  service 
of  the  bill.  We  thhik  there  la  manifest  want 
of  Jurisdiction;  and,  further,  that  ewa  U  it 
were  doubtful,  defendants,  as  to  aiding  tt, 
were  not  silent  We  are  not  disposed  to  en- 
courage the  trial  of  actions  of  whteh  the  taw 
courts,  under  the  constitution,  have  Jurisdic- 
tion, In  courts  of  equity.  And  there  la  no 
hardship  or  irreparable  Injury  to  plolutUf  In 
this  case  by  being  turned  over  to  another 
court  As  yet  It  has  not  buUt  a  mile  of  track, 
nor  In  actual  construction  has  It  expended  any 
money.  Its  attitude  here.  In  fact  Is  that  oS  a 
protector  of  the  comnwnwealth,  to  prevent 
the  spoliation  of  her  land  by  another  corpora- 
tion, and  not  alone  that  of  demanding  Its  own 
right  This  attitude  can  be  Just  as  effectively 
maintained  before  a  court  and  Jury.  The  de- 
cree Is  reversed,  perpetual  injunction  Is  dis- 
solved, and  the>bUl  dlimilMed,  mt  oosti  of  ap- 
pellee. 
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fa  n  GOLBBfAITS  ■BTATB. 

Appeal  of  ANDUAOA. 

(Sttpieme  Ooort  ol  Pemu^vanla.   Dm.  tS>, 

18fi9.) 

nUVD—PARBNT  AND  CHILD—HTJSBAHI)  AND 
WIPB— ANTDNHPTIAL  CONVEYANCBB. 

1.  Where  the  bona  fides  of  dealings  between 
pareDta  and  adnlt  children  U  attached,  the  fraud 
must  be  clearly  proven,  as  sach  deaUnsa  an  to 
be  treated  the  same  aa  tranaactloiu  between  oral- 
nary  debtors  and  creditors. 

2.  Where  a  son  disliked  his  relaHres,  and  waa 
arerae  to  hla  pron^rty's  coins  to  them,  and  was 
a  diaa^ted  apeodtibrift,  ana.  fearimc  that  he 
would  aoon  aawuider  bis  estate,  conveyed  it  to 
his  mother,  who  agreed  to  pay  htm  aonnally  a 
certain  snm  as  consideration,  the  conveyance, 
thoDgli  unrecorded,  was  cot  fraudulent  as  against 
the  marital  ri^ta  of  hia  wife,  to  whom  he  be- 
oune  agaxed  aft«  the  conv^ance  was  made. 

8.  Ad  unrecorded  deed,  conveying  all  of  gran- 
tor'a  property  to  bis  mother,  executed  shortly  be- 
fore marriage,  does  not  afle»  the  validly  of 
another  unrecorded  deed  for  the  same  property 
b^re  grantor's  engagement  to  bis  wife. 

Appeal  from  orphans'  court,  Philadelphia 

cotinty. 

Application  of  Louise  Ybanes  Andtiaga,  In 
the  matter  of  the  estate  of  her  deceased  htu- 
band,  George  Dawson  Coleman,  for  a  dlstrl- 
bntlott  of  certain  aBsets  to  her  as  his  widow. 
From  an  order  of  the  orphans'  court  denying 
the  application,  affirmed  by  the  court  in  banc, 
tbB  ai^cant  appeal!.  Affirmed. 

Rowland  Evans,  R.  L.  Ashhurst,  and  J.  O. 
Johnson,  for  appelant  I.  Haaleton  Mlrkll, 
Frands  B.  Brewster,  and  Oondert  Broe.,  tax 
appellee. 

DEAN,  J.  In  1878  Bobert  Coleman,  vt 
PblladelplUa,  died  In  Paris,  where  he  had  ra- 
ided for  Bome  years.  Be  left  smrlTlng  him 
a  widow,  Rosalie  Parant  Coleman,  a  native 
of  France,  and  one  son,  George  Dawson  Cole- 
man, bom  Octobw  16, 1862.  He  died  testate, 
bli  wni  bavins  been  executed  In  Paris,  and 
bearing  date  23d  July,  1878,  While  he  had 
some  property  In  France,  tiie  bulk  of  his  es- 
tate was  In  PennsylTanla,  consisting  princi- 
pally ot  an  interest  in  the  Oomwall  we 
banks,  In  Lebanon  coonty;  this  Interest  yldd- 
Ing  an  annnal  Income  of  abont  9100,000.  The 
will  gave  to  the  widow,  aa  dower,  such  lntB^ 
est  as  she  woold  be  entitled  to  under  the  laws 
of  Penncylvanla,  and  also  tadi  monfijrs  as  be 
bad  stipulated  to  psy  to  her  by  an  antenotptlal 
murlage  contract  The  residue  of  Us  estate 
ha  ^ve  to  the  Pennsylvania  Company  for  Id- 
flurance  on  Lives  ft  Granting  Annoltles,  and 
their  successors.  In  trust  for  bis  son,  George 
DawSMi  Coleman,  with  power  of  appointment 
to  blm  by  will.  George  Dawson  Coleman  liv- 
ed all  Us  life,  up  to  the  time  of  his  marriage, 
with  his  mother,  In  France.  He  came  of  age 
Uth  October,  1888,  and  within  a  f  nr  waaks 


tteteaita  executed  a  power  ot  attwney  to 
his  mother,  appointing  her  his  agat  to  de- 
mand and  receive  from  hia  trustee  all  his 
income  from  his  father's  estate.  Under  this 
inatrnmoit.  she  assumed  and  e^wdsed  a  gen- 
eral supervision  over  his  estate.  He  soon  fol- 
lowed the  pow«r  of  attorney  by  a  will,  dated 
Decranber  19,  1888,  in  whldi  be  dtfvteed  and 
bequeathed  his  wh<de  estate  to  bis  mother, 
absolutely.  On  August  2,  1887,  he,  for  the 
consideration  of  100,000  fnuics,  to  be  p^  OD 
the  1st  of  January,  1888,  and  the  sum  of 
150,000  francs  annually,  to  be  Intxeased  by  an 
annnal  additional  60,000  should  be  marry 
with  her  consent  conveyed  to  ber  bts  entire 
estate.  This  grant  contained  no  words  of  In- 
heritance. In  the  year  following,  on  Novem* 
ber  10;  1888,  he  delivered  to  his  mother  a  sec- 
ond deed,  conveying  to  ber,  her  heirs  and  as- 
Bigna,  for  the  same  consideration  as  In  the 
first  deed,  his  entire  estate.  The  effect  of 
the  second  deed,  with  the  words  of  Inberlt- 
ance,  was  to  pass  to  bis  mother  his  entire  es- 
tate. Tbls  was  ftdlowed  a  third  deed,  da^ 
ed  January  8,  1888,  whl<di.  for  the  same 
consideration  as  in  the  first,  he  conveyed  to 
bis  motho*,  ber  b^rs  and  assigns,  all  the  In- 
come, rents,  and  revenue  of  the  ore  banks  In 
Leijanon  county,  and  any  stot^  oe  securities 
in  the  hands  of  his  trustee  dwived  from  the 
estate  of  his  tatber.  On  tiie  4th  of  February, 
1880,  he  married  Louise  Tbanes,  this  an>el- 
lant  !nie  marriage  engagonent  iveceded  the 
actual  nuptials  abont  two  months,  bnt  ap- 
pears to  have  been  brokoi  off,  and  then  re- 
newed, in  the  IntorvaL  But  the  third  deed 
postdated  the  original  marriage  contract.  Aft- 
er living  In  the  marriage  rdatlon  about  four 
mouths,  they  separated.  The  wife  returned 
to  her  fathw;  the  busbuid,  to  Us  mottier. 
Bfarital  ccrfiabltatlon  was  not  resumed.  He 
commenced  proceedings  In  dlvwce,  wbldi  were 
still  pending  at  the  date  of  bis  deatii,  16tb 
October,  18831.  No  children  were  bom  of  the 
marrlag&  Afbv  her  husband's  death,  the 
widow  married  Andnaga,  her  present  hus- 
band, ^e  will  oi  George  Dawson  Coleman^ 
aftw  a  contest,  waa  duly  admitted  to  probate. 
See  Coleman's  Bstate,  186  Pa.  St  487.  40  Atl. 
88,  SoMk  «tter  that  decision  the  account  of 
the  Pennsylvania  Company,  trustee,  was 
brought  before  the  wpbans'  court  for  audit 
The  widow  of  Geoq;e  dahned  that  ber  de- 
ceased huslmnd  had  an  estate  in  fee  In  the 
property  devised  to  him  by  his  father,  and 
she.  as  widow,  was  entitled  to  one-half  the 
principal  ot  the  perscmal  estate  shown  by  Oto 
account  The  mother  of  the  husband  resisted 
this  and,  standing  on  the  three  deeds 
mmtioned,  elataued  the  vitire  estete.  To  the 
admisi^  of  the  deeds  the  son's  vrldow  ob- 
jected, because:  U)  The  first  deed  never  waa 
recorded,  and  there  waa  not  sufficient  proof 
of  Ite  execution.  (J9  Aa  to  the  second  deed. 
It  inu  not  recorded  until  after  tiie  deatii  ot 
George^  and  mtte  than  two  years  actar  Us 
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marriage.  (8)  As  to  the  third  one,  It  -tras  ex- 
ecuted on  the  eve  of  appellant's  marriage, 
and  In  fnnd  oi  her  marital  rights,  and  not  re- 
corded In  Lebanon  coun^,  where  the  estate  la 
situated,  nntU  after  the  marriage.  (4)  As  to 
their  poiport  and  effect,  generally,  that  they 
yrere  made  by  a  child  to  a  parent,  for  a  very 
valnable  i^perty,  tor  a  very  Inadequate  con- 
sideration, without  an  accompanying  offer  to 
prove  the  absence  of  undue  Influence,  or  that 
the  grantor  understood  the  nature  of  the 
transactloi);  further,  that  the  grantee  occu- 
pied towards  the  son  a  fldndary  relatlim,  and 
they  were  therefore  presumptlTely  Told,  and 
the  burden  was  on  the  grantee  to  show  that 
the  transaction  was  In  idl  particulars  a  fair 
ime;  and,  further,  that  the  appellant  had  no 
notice  of  them  before  marriage,  and  therefore 
they  were  TOld  as  to  her.  All  these  objec- 
tioDB  were  overruled  by  the  auditing  judge 
(Penrose),  and  the  deeds  were  admitted.  Ap- 
pellant then  offered  In  evidence  the  record  of 
a  French  court,  showing  that  a  iwoceedlng 
had  been  Instituted  by  the  son's  widow 
against  her  moth«vln-4aw,  whereby  she  sought 
to  h(dd  the  latter  accountable  for  the  son's 
money  and  property  which  had  come  Into  her 
hands.  This  record  seemed  to  riiow  that  that 
court  had  construed  the  deeds,  and  decided 
that  Qicy  were  not  Intended  ak  absolute  am- 
veyancM,  but,  rathw,  as  powers  enabling  the 
mother  to  manage  her  son's  business  affairs, 
and  ordered  that  the  mother  account  for  the 
property  before  one  of  the  Judges  of  the  court 
This  record  was  objected  to  1^  the  mothw 
because  It  was  not  a  full  transcrfpt  of  the 
proceeding,  and  the  Judgment  dlil  not  purport 
to  be  a  final  one.  The  court  below  at  flist 
sustained  the  ot^ectlon,  but,  beAore  final  hear- 
Ing,  suspended  proceedings,  that  appelant 
might  perfect  the  record,  and  by  further  proof 
show  the  Judgment  was  final,  nds  she  sub- 
sequently did,  and  showed  that  an  acconntlng 
had  tieeaa  had,  which  was  not  appealed  from, 
resulting  In  a  balance  In  favor  ot  the  widow 
against  the  mother.  The  auditing  Judge  rul- 
ed against  appellant  on  all  the  points  made 
her,  and  awarded  tiie  wtlre  balance  In  the 
account  of  the  trustee  to  the  mother,  Bosalle 
Parant  Ooleman.  Exceptions  filed'  to  the  ad- 
judication were  overruled  by  the  court  In 
tmnc,  and  the  award  of  the  auditing  Judge 
was  confirmed  absolutely.  Hence  this  appeal 
by  the  son's  widow. 

We  concede  that  the  case  Is  not  without  dif- 
ficulty, but  we  are  of  opinion,  aa  the  fftcts, 
that  it  fs  dlBtlnjsuIsbable  from  the  cases  cited 
appellant,  deciding  that  a  deed  to  (me  oe- 
cupyfng  a  fiduciary  relation  to  the  grantor  la 
presumably  void  because  of  that  rdation. 
The  able  counsel  for  appellee  has  exhaustively 
examined  all  these  (sues  and  furnished  us 
with  a  very  fair  and  Judicial  criticism  upon 
them  which  we  have  verified  examlnaticak 
of  the  reported  cases.  In  Worrall's  Appeal, 
UO  Pa.  St  S49;  1  AtL  880,  76S,  a  grantor  set 


aside  his  deed,  obtained  from  hbn  tot  fl9» 
conveying  inoper^  worth  913,000.  The  deed 
was  made  within  five  wedcs  after  grantor 
waa  ot  age.  He  was  sl<^  It  was  to  take  the 
place  (tf  a  wUL  The  grantor  recovered  Ua 
health.  In  Re  Dsrllngton's  Estate^  147  Fa. 
St  629,  23  AtL  lOie,  a  man  84  yeaiB  old.  fee- 
ble and  Infirm,  had  signed  a  promissory  note 
for  ¥7,000  In  favw  of  his  agent  It  was  not 
i^own  that  he  had  read  the  note,  or  knew  the 
amount  of  it  The  note  was  dalmed  to  have 
been  given  for  past  services,  and  those  to  he 
rendered  In  the  future.  There  was  no  evi- 
dence that  th»e  had  been  any  paat  service, 
and  the  amonnt  of  the  note  was  clearly  in  ex- 
cess ot  any  probaUe  future  service  the  agent 
misfht  render.  The  total  Value  of  the  estate  at 
the  iHrlndpal  waa  but  $9,000.  In  Unrnh  v. 
Luhens,  166  Fa.  St  S24,  31  AtL  UO,  a  deed 
to  the  grantor's  xdiyridain,  who  was  also  her 
attorney  In  tact,  was  set  aside.  The  deed 
had  never  been  -d^vered  to  detoidant  hot 
had  been  retslned  by  the  plaintiff's  attoin^, 
who  also  represented  the  defendant  The 
grantor  had  been  tidd  that  the  deed  could  he 
revoked  at  any  time.  There  was  no  consid- 
eration t<a  Ub  execution,  and  It  bad  never 
been  explained.  In  Sflskey's  Ajnmd,  107  Pa. 
St  611,  there  was  a  deed  from  a  son  to  hia 
tath^.  The  grantor  lud  enfeetded  his  mind 
"by  liquor.  The  condderathm  was  a  trifle,  and 
the  property  was  wwth  ovor  970,000.  The 
voluntary  deed  contahied  no  power  ot  revoca.- 
tion.  The  i^antot  had  no  oonnsd.  The  deed 
was  prepared  1^  the  attorney  trf  the  grantee. 
Bristor  V.  Taaker,  136  Pa.  St  m  19  AtL  8S1. 
followed  Ul8key*s  Aj^MaL  In  this  case^  In 
addition  to  Ita  resemblanoB  to  Mlskey's  Ap- 
peaL  the  idalntiff  was  misled  by  the  ^anteea, 
who  told  her  she  could  at  any  time  revoke 
tile  deed.  COark  v.  Clark,  174  Pa.  St  300,  34 
AtL  010,  619,  was  a  contottion  between  a 
mother  and  her  son's  administratrix,  growing 
out  of  a  partnership  betweot  the  motiier  and 
son.  The  contract  betweoa  the  mother  and 
son  was  enforced.  The  ftuts  have  no  api^- 
cation  whatever  to  the  iffesent  cas&  In  Boyd 
V.  Boyd,  06  Fa..  St  283,  the  testator  waa  ot 
weak  mind,  flllterate,  In  atreme  idiyslcal  de- 
bility, Ignorant  of  business,  and  the  will  was 
secured  by  the  scrivener,  not  a  relative.  In 
Frew  V.'  Clarke,  80  Pa.  St  170,  the  paper  call- 
ed a  "wlD"  was  sustained.  It  was  writtei 
by  the  legatee.  In  Cuthbertson's  Appeal,  97 
Pa.  St  171,  and  Tardley  v.  Cnthbertson.  lOS 
Fa.  St  4XS8,  the  wUl  was  written  by  tlie  1^- 
tee,  who  was  a  stranger  to  the  testator;  and 
It  was  held  that  It  must  a^ear  that  the  tes- 
tator was  laboring  unAec  no  mistake  as  to 
the  rtLlue  of  hla  property, 'etc.  The  testator 
waa  In  an  extremely  feeble  condition.  In  Be 
Oreenfleld's  Estate,  14  Pa.  St  480,  the  grantor, 
who  waa  an  €3A  lady,  dlrerted  that  940,000. 
vrtdch  was  one-flfth  <tf  her  estate,  diould  be 
paid  to  trustees,  who  ndi^t  demand  this  oom- 
penntion  and  resign.  The  eoiut  doubted  ttm 
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undnaiandlng  of  the  deed,  and  decided  tbe 
case  on  the  tbewry  of  a  mej^  gift  withont  any 
consIderatlfHL  In  Darlington's  Appeal,  80  Pa. 
St  612,  tbe  grantor  was  doll  (tf  hearing,  de- 
fective in  speet^  of  Inflrm  healtti,  and  men- 
tally veak.  In  Neal  t.  Black,  in  Fa.  St  88, 
85  AU.  Sttl,  84  L.  R.  A  707,  deed  was  sus- 
tained, altbou^  the  grantw  was  of  weak  in- 
tellectual powers.  In  Steni  t.  Framptrai,  17d 
Pa.  St  281,  38  AU.  177,  the  assignor  was  76 
years  of  age,  mentally  and  physically  Inflrm. 
In  Haael  t.  BeUsteln,  170  Pa.  St  660,  86  AtL 
886,  the  deed  or  agreement  was  snstatned,  al- 
though the  donor  was  €AA  and  Illiterate.  This 
case  has  no  application  wlutever.  In  Het- 
rick'a  Appeal,  68  Pa.  St  477,  an  old  man, 
broken  by  years,  standing  alone,  without  any 
belp,  too  enfeebled  In  mind  and  body  to  be 
watchful,  put  an  his  pn^rty  In  the  hands  of 
an  Insolvent  In  conalderatlQn  of  his  support 
for  Ufe,  yet  the  deed  was  sustained.  Davis  v. 
Strange'B  Bx'r,  86  Ta.  80S.  11  S.  B.  406.  8  U 
a  A.  261,  and  Whltrldge  Whltrldge,  76  Md. 
64,  24  Atl.  646,  ven  both  cases  ot  voluntary 
deeds  without  any  ctmslderatlon;  and,  indeed, 
most  of  tbe  other  cases  cited  by  appellant  are 
subject  to  this  crlticlBm.  The  weight  of  opln- 
Um  ^udble  from  all  the  cases  Is  that  of 
Beehling  r.  Byers,  94  Pa.  St  316:  ''Bnshiess 
dealings  between  parents  and  children  and 
other  nMr  rdatives  are  not  per  se  fraudulent 
They  must  be  treated  just  as  are  ttie  trans* 
actions  between  ordinary  debtors  and  cred- 
itors, and  where  the  bona  fldes  of  tbeir  trans- 
actions Is  attacked  the  fraud  must  be  deu-^ 
proved."  And  as  says  Stoiy:  "To  consldw 
a  parent  disqualified  to  take  a  voluntary  deed 
from  Us  dilld,  without  consideration,  on  ac- 
count of  thefr  rdationsblp,  is  assuming  a  prln^ 
dple  at  war  with  all  filial  as  wdl  as  parental 
duty  and  affection."  1  Story.  Bq.  Jur.  f  808. 

Now,  take  tiie  facts  as  found  In  this  caae^ 
and  notice  how  dlflermt  they  an  from  those 
In  the  cases  dted  by  q>pellant  The  son  dis- 
liked bis  x^tives,  and  was  averse  to  having 
the  property  go  to  them.  His  bablts  were 
tliose  of  a  spendthrift  He  gave  himself  up 
to  wild  extravagance  and  dissipation.  In 


1884  his  member  paid  a  dngle  debt  omtracted 
by  him  of  160,000  francs.  She  paid  outstand- 
ing Judgments .  against  him.  He  borrowed 
from  one  cC  his  agents  over  120,000  francs. 
He  frequoited  tb»  races,  and  owned  a  stud 
ol  horses  and  a  ^ctat  He  said  to  his  cousin 
that  he  had  been  tuuucoeaaful  In  every  ven- 
ture, and  bad  run  up  debts;  tbat  his  mother 
was  a  good  business  woman,  and  bad  saved ' 
his  affairs.  He  abhorred  bosbiess,  and  sought 
only  pleasure.  -  These  facts,  of  themselves.  It 
seems  to  us,  sufficiently  account  for  the  action 
of  the  mm.  Is  any  furtiier  scrutiny  into  the 
rdationa  of  the  mother  and  son^  or  into  tike 
diameter  of  the  transaction,  necessary  to 
Show  tbat  It  was  a  reastmaUe  and  proper 
one?  The  grantor  himself,  caudons  of  his 
Infirmities,  and  wlsdy  apprehensive  that  In  a 
Short  time  his  mtlre  estote  would  be  dbwlpat- 
ed,  ocmveys  It  to  his  mother,  to  whom  he 
seems  to  have  been  most  tenderly  attadked, 
st^ulatlng  for  what  moat  persons  would  con- 
sider a  liberal  annual  income.  If  tbe  annual 
Income  from  tbe  estate,  even,  was  somewhat 
greater  than  tbe  annual  payment  he  had  the 
very  reosonaMe,  If  not  abs<dutely  assured, 
prospect  that  if  he  survived  her,  behig  an  only 
son,  at  least  the  whole  income,  if  not  tbe  ^In- 
silfaJi  would  be  his.  There  la  no  evidence  of 
overreaching  or  sdflah  graqdng,  by  the  par 
rent  of  the  son's  pnqwrty.  It  was  a  craitrad 
whldi  be  ought  to  have  mad&  It  was  one 
In  which  a  mother,  moved  by  maternal  affec- 
tion and  knowledge  of  his  hablti^  ought  to 
have  Joined. 

As  to  tiie  deeds  being  a  fraud  up<m  the 
wife's  marital  rights,  the  deed  of  10th  Novem- 
ber, 1888,  was  executed  befwe  there  was  any 
engagment  to  marry.  The  third  one,  made 
afterwards,  diffen  In  no  substantial  particu- 
lar from  the  second.  It  th«efore  deprives 
her  of  no  rig^t  iumt  defends  her  of  any  marl- 
tsl  prospect 

There  Is  nothing  calling  for  notice  la  the 
other  asrtgnments  of  error  which  has  not  pn^ 
eily  been  passed  upon  by  the  auditing  -Judge 
and  the  court  below.  AU  are  overruleo,  and 
the  decree  Is  afDnned. 
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WTTHBIBOW  T.  TANNDHIIiL  et  aL 

(Snprane  Coart  of  Penofi^Taida.    Dee.  90, 

ADJOININQ  LANDOWNSRS-KBOUOBMT 

EXCAVATION. 

1.  In  an  actioo  for  negligent  excavatioa,  cana- 
inf  the  destnictioo  of  plaintiff's  bouse  on  an  ad- 
joining Jot  the  question  of  negligeDce  is  for  the 
Jury,  where  there  ia  evidence  that  the  braces  in- 
tended to  hold  the  ground  near  the  top  of  the  ex- 
eavatfon  were  of  insufflcient  strength,  and  that 
DO  attempt  was  made,  by  shoring  or  otherwise,  to 
hold  in  place  the  earth  at  tbe  side  near  the  bot- 
tom of  the  excavation. 

2.  The  fact  that  a  lot  20  feet  In  width  iotas 
vened  between  the  excavation  and  plaintHfs  lot 
does  not,  as  matter  of  law,  relieve  defendant 
from  liability,  where  he  also  owned  the  interven- 
ing lot;  but  the  distance  of  plaintiff's  house  from 
the  line  of  excavation  Is  a  matter  properly  to  be 
considered  by  tbe  inry,  in  connection  witb  the 
known  nature  of  toe  gronnd,  on  the  question  ot 
negligence. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  William  Witherow  against  R.  O. 
TanneblU  and  Annie  B.  Henry.  Judgment  for 
plaintiff,  and  defendaota  appeal  Affirmed. 

Stone  ft  Potter,  H.  L.  Caatle,  and  B.  J. 
Small,  for  api»dlants.  John  D.  Brown  and 
Rldiard  R  Scandrett,  for  appellee. 

FELL,  J.  The  defendants,  in  order  to  ae- 
cure  a  suitable  foundation  for  a  large  hotel 
building,  caused  the  lot  on  which  it  was  to  be 
erected  to  be  excavated  to  the  depth  of  30 
feet  The  plaintiff's  house  was  20  feet  from 
the  edge  of  tbe  excavation,  and  separated 
from  It  by  a  lot,  which,  at  the  beginning  of 
the  work,  was  owned  by  a  third  party.  The 
walls  of  the  house  erected  on  this  Intervening 
lot  settled  and  cracked  after  the  excavation 
began.  The  house  and  lot  were  then  pnrchaa- 
ed  by  the  owner  of  the  hotA  lot,  the  building 
was  torn  down  and  removed,  and  the  work  of 
exca^tlon  was  carried  on  until  the  required 
depth  was  reached.  The  building  which  was 
removed  had  been  erected  some  CO  years  be- 
fore, in  connection  with  the  i^alntlff's  build- 


ing, and  WHS  Joined  to  K  by  a.  party  waJI.  As 
a  result  of  tbe  excavatlcm,  or  of  tbe  removal 
of  thU  building,  or  of  botb.  the  plalnturs 
bouse  was  destroyed.  At  tbe  trial  there  was 
little  or  no  dispute  as  to  the  law  applicable  to 
the  facts  of  the  case.  The  platatttff  did  ntot 
claim  an'absoloto  ri^t  of  lateral  support  ot 
his  land  wltb  the  buildings  erected  therecnL 
His  contention  was  that  tbe  adjoining  owbm 
was  bound  to  exercise  ordinary  care  In  mak- 
ing excavations  on  bis  land  and  in  removliig 
the  building  from  the  adjoining  lot,  and  that 
In  both  of  these  matters  he  had  been  negligent 
The  defendant's  contention  was'  that  care  bad 
been  exercised  botb  in  shoring  up  the  land  at 
the  edge  of  the  excavation  and  In  tbe  removal 
of  the  building,  and  that  tbe  Injnry  to  the 
plaintiff's  house  was  caused  by  tbe  subtfdenoe 
ot  the  ground  under  Its  foundatlou  because  oC 
the  natural  drainage  of  the  water  from  It. 
Tbe  lasue  raised  by  tbe  pleadings  was  tbat  of 
nei^gence,  and,  while  tbe  testinuHiy  was  con- 
flicting as  to  the  degree  of  care  exercised  and 
as  to  the  cause  of  tbe  injury.  It  was  deaiiy 
soffldent  to  take  tbe  case  to  tb»  Jury.  That 
produced  by  the  plaintiff  tended  to  show  that 
tbe  braces  tntooded  to  bold  the  gnmnd  new 
tbe  ti^  of  the  excavation  wm  ot  Insnffldent 
strength,  and  that  no  attempt  was  nude,  by 
shoring  ct  otherwise,  to  hold  In  place  tbe  eartb 
at  tbe  side  near  tbe  bottom  ot  the  caccavatfon, 
and  there  was  afflrmatlve  testimony  that  the 
earth  on  both  lots  moved  towards  tbe  euank- 
tlon,  carrying  with  it  tJie  pUUntUTs  bonse,  at 
one  end  five  feet  frwn  its  wiglnal  porittoD. 
The  fact  tbat  the  excavation  was  not  made 
on  tbe  lot  Immedlatdy  adjoining  tbe  plalntUTs 
lot  would  not  relieve  the  defendante  fmn  lla* 
blUty  for  negllgeno&  Tbe  title  of  both  tbe 
hotel  lot  and  the  intervening  lot  were  tai  tbe 
same  person  when  the  injury  was  done,  and 
the  two  lots  had  become  one.  The  distance 
of  the  plainttfTs  boose  from  the  Une  ot  fiw 
excavatlMi  was  a  matter  property  to  be  cqd- 
sidered,'  In  eonneetton  with  the  known  nature 
<tf  the  gromid,  on  tbe  gaaitlfm  of  ne^gence; 
but  no  dlstoTim  at  which  revponsDMUty  was  to 
end  could  be  fixed  by  the  court.  Tbe  Judg- 
ment is  stBrmad. 
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(UNNON  T.  PITTSBUbG  ft  a  TRACTION 
00. 

(Snpreme  Court  of  PmasylTanta.   Dee.  M, 

1890.) 

STREET  HAIUtOADS^OLLISION  WITH  VBRI- 
CLB-CONTRIBUTORT  NBaUOBNGB. 

1.  A  driver  on  a  narrow  strert.  only  20  feet 
wide  from  corb  to  curb,  oq  which  there  were  two 
tracks  of  an  electric  street  railway,  was  oTei^ 
taken  hy  a  car  going  in  the  same  direction  as  he 
waa  driving.  He  tnmed  onto  the  other  track, 
drirtng  along  ]t  up  a  hill.  When  the  car  ap- 
{woachioK  bim  from  behind  waa  beside  hia  wag- 
on, anotQer  car  came  suddenly  Into  Tiew  from 
the  other  elde  of  the  hill,  in  front  of  him  on  the 
track  on  which  he  was  drivitig,  and  ran  into  blm. 
Hel4t  that  the  driver  waa  oot  suilty  of  cootriba- 
tory  ncgliseDce,  aa  matter  of  law,  Id  not  atomhig 
and  waiting  until  the  0nit  car  had  passed  bim, 
RQtl  tbeit  returning  to  the  track  which  he  had 
left. 

2.  the  Decearity  of  tDming  oat  of  the  track, 
the  driver  waa  auddenl;  placed,  without  fault 
on  hiB  part  In  a  position  of  danger:  and,  to  hta 
effort  to  extricate  himaelf,  be  could  not  be  held 
to  tbe  uie  of  tiie  best  Judgment 

Appeal  from  court  ot  ocmimcHi  pleai^  Alle- 
fftaeny  connty. 

Action  b7  Jobn  a  OhiuKHi  against  tibe  Htta- 
bnrr  ft  Blrmlngbam  Tracdon  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

A.  W.  DuU,  H.  a  Carmack.  and  John  S. 
Bobb,  for  ap];>^lant.  Frank  L  Ooaaer  and  O. 
!«.  SteTenson,  tor  appellee. 

F£LL,  J.  Ttae  idalntlff  was  drlrlng  at  night 
oa  a  street  wlildi  was  bat  20  feet  wide  be- 
tween ttae  corba,  and  on  wblcb  were  two 
tracks  of  an  electric  railway  company.  He 
was  on  ttae  rlgtat-taand  track  going  towards 
PlttsbDrgta,  and  received  notice  of  a  car  ap> 
proacbtng  betaind  blm  oa  tbat  Irack.  '  In  or- 
der to  allow  It  to  pass,  be  turned  into  ttae 
left-band  track.  Intending  to  return  to  ttae 
other  trtLCik  friien  ttae  car  bad  passed.  Ttaat 
car  overtook  talm  at  ttae  foot  of  a  steep  hill 
about  200  feet  in  length,  and  stopped  for  a 
moment  to  take  on  paaaengers.  He  proceeded 
up  the  bill,  and  when  ttae  car  was  beside  his 
wagon  another  car  came  suddenly  Into  view 
from  the  other  side  of  ttae  hlU,  and  In  front  of 
falm,  on  ttae  track  on  which  be  was  driving, 
and  ran  into  his  team,  causing  ttae  Injnry  of 
whldi  be  complains.  WbMi  ttae  motnmuut 
44A^-flO 


reached  the  top  of  ttae  talU,  tae  saw  ttae  plain- 
tliTa  team,  and  tried  to  stop  the  car.  The 
plaintiff  was  in  a  posltioa  of  danger,  from 
which  escape  was  Impossible.  He  could  not 
turn  to  the  right  because  of  ttae  car  at  his 
side,  nor  to  the  left  because  tbere  was  but 
four  feeC  of  space  between  the  track  and  the 
curb.  At  the  trial  the  main  subjects  ot  dis- 
pute were  the  ^eed  at  which  ttae  car  was  rua- 
nlug,  and  ttae  distance  from  the  crest  of  the 
hill  to  the  place  where  the  accident  occurred. 
The  Importance  of  the  latter  was  In  showing 
the  distance  which  the  motonnan  bad  In  which 
to  stop  his  car  after  he  saw  the  wagon.  The 
plaintiff's  witnesses  fixed  the  distance  at  140 
feet  and  those  of  the  defendant  at  60  feet 
There  was  the  usual  c<mflict  as  to  the  speed 
of  ttae  ear.  The  testimony  on  tbese  subjects 
was  clearly  sufBclent  to  make  out  a  prima 
fade  case  of  negligence. 

The  only  ground  on  wbldi  the  plaintiff 
could  be  adjudged  guilty  of  contributory  neg- 
ligence Is  that  when  be  turned  out  to  let 
the  first  car  pass,  tae  did  not  stop  and  wait 
until  it  had  passed,  and  then  return  to  the 
track  on  which  be  had  left  Instead  of  ap- 
proaching ttae  crest  of  ttae  taill  on  ttae  tndc  on 
which  there  was  clanger  of  meeting  a  car. 
Because  of  the  narnrwness  and  grade  of  Ibe 
street  the  situation  was  one  calling  for  ex- 
treme caution,  but  the  court  could  not  haye 
said  tbat  In  going  on  the  plaintiff  was  negli- 
gent Being  familiar  with  the  locality,  he  had 
reason  to  suppose  that  he  might  meet  a  car 
on  the  trade  on  which  he  iras  driving  before 
be  had  an  opportunity  to  turn  out  but  not 
that  he  would  meet  a  car  running  at  sncta 
iQ>eed  over  the  narrow  crest  of  ttae  hill  that  it 
could  not  be  stopped  in  time  to  avoid  a  coUI- 
don  after  the  motorman  saw  blm.  He  was 
Justified  in  presuming  that  ttae  car  would  be 
managed  with  the  care  and  prudence  which 
ttae  situation  demanded,  and  was  not  bound 
to  guard  in  advance  against  the  negligent  act 
of  anottaer.  He  was,  moreover,  by  the  neces- 
sity of  turning  out  of  the  track,  suddenly 
placed,  without  fault  on  his  part  In  a  position 
of  danger;  and,  in  bis  effort  to  ^trlcate  him- 
self, be  could  not  be  held  to  ttae  nse  of  ttae 
best  Judgment  Railroad  00.  v.  Werner,  80 
Pa.  9t  59;  Malone  v.  Baltanad  Co.,  1S2  Pa. 
»t  890,  25  AtL  6S8.  The  Jodgmeot  li  af- 
flrmed. 
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ROACH  T.  KHLLT. 

<Siq>reme  Court  of  FeimsylTaala.    Dec.  SO, 

1899.) 

INTOXICATING  LIQUORS-OITIIi  DAUAOB  ACT— 
PROXIMATE  CAUSE. 

An  intoxicated  person,  inflamed  by  lignor, 
qnarreled  with  an  old  enemy  in  the  barroom 
where  he  got  bis  liquor.  He  then  left  the  bar- 
room,  and  picked  a  quarrel  with  the  father-in- 
law  of  the  man  he  hated.  They  proceeded  some 
distance  to  private  property,  and  foaght.  The 
intO]dcated  man  defeated  the  &ther4D-law,  and 
then  attacked  Us  old  enemy,  who  bad  arrived 
on  the  scene  meanwhile.  While  engaged  in  this 
second  breach  of  the  peace,  the  cry  of  "Police!" 
was  raised,  and  all— drnnlc  and  sober— fled. 
While  attempting  to  climb  np  -a  steep  railroad 
bank,  the  intoxicated  person  missed  his  footing, 
tumbled  down  the  steep  bank  into  an  opening  for 
a  sewer,  and  broke  his  neck.  Held,  that  the  sale 
of  the  Uqoor  to  him  was  not  the  proximate  canse 
of  his  death,  within  Acts  1854,  S  3,  and  Acts 
1887,  S  17,  whidt  render  one  fumlBhing  liquor 
to  an  into^cated  person  clTiUy  liable  for  any  in- 
jarr  to  person  or  propertr  in  conaeqnenn  of  sndi 
forniBbmg. 

Appeal  from  conrt  of  oonunon  pleas,  AUe- 
Sheny  romity. 

Action  by  Catharine  Boach  against  Marcus 
Kelly  tor  the  death  of  her  husband,  John 
Roach.  From  a  Judgmoit  in  plalntHTs  favor, 
defendant  qnT^ls*  Berenad. 

Clarence  Burleigh  and  W.  A.  Ohallener,  for 
appellant  W.  J.  Breimen,  for  appellee^ 

DBAK,  J.  Kelly,  the  defendant,  was  a  11- 
censed  retail  liquor  dealer  In  the  city  of  Pitts- 
burg. On  the  afternoon  of  June  26^  1887,  be- 
tween 5  and  6  o'clock,  one  John  Roach,  a  man 
about  84  years  at  age,  a  puddler  by  trade,  en- 
tered Kelly's  barroom.  When  there  he  took 
one  or  more  drinks  of  whisky,  and  at  the  time 
was  Tisibly  Intoxicated.  As  to  whether  he 
was  sober,  and  as  to  how  many  drinks  be 
took,  there  was  contradictory  evidence;  but 
the  jury  has  found  both  tacts  against  defend- 
ant, and  we  assume  the  findings  to  be  correct. 
While  In  the  barroom  he  met  John  Atkinson, 
with  whom  some  time  before  he  had  quar^ 
reled,  and  towards  whom  be  bore  111  wllL 
The  oiA  quarrel  was  renewed.  Kelly,  fearing 
a  disturbance,  requested  Roach  to  leave,  which 
he  did.  He  went  out,  and  stood  on  the  pave- 
ment a  very  few  minutes;  then  returned  to 
the  barroom,  and  talked  for  some  minutes 
with  several  acquaintances;  then  went  out 
again  to  the  pavement,  where  he  soon  got  Into 
a  war  of  words  with  one  Pratt,  the  father-in- 
law  of  Atkinson.  He  Boon  left  Pratt,  and  a 
short  distance  off  met  Butler,  and  told  him  he 
(Roach)  was  going  to  bare  a  flght  The  two 
walked  back  to  Pratt.  Then  the  three  walked 
together  along  the  street  to  the  entrance  of  a 
ttmnel  under  the  Baltlm(»*e  &  Ohio  Railroad. 
Here  they  met  George  Wessel,  and  the  four 
went  through  It  to  a  vacant  lot  at  tha  tar  end. 
On  this  lot  was  an  opea  sewer  excavation. 
Boach  then  took  off  his  coat  to  flght  Pratt  be- 


cause of  Imnltlng  ^iUiete  applied  to  Um  bf 
Pratt  when  In  front  of  tiie  hanoMn.  While 
flghthig,  AtUnsMi  came  on  the  groond,  and 
took  part  with  his  fatherJn-law,  Pratt  Then 
Butlex  took  part  with  Boacb.  and  fttiu^t 
against  Atkinson.  Roach  defeated  Pratt,  and 
then  went  to  the  help  of  Bntler  In  bis  fight 
with  Atkinson.  By  this  time  a  noisy  crowd 
had  gathered.  The  police  ran  to  qndl  the  dis- 
turbance. It  was  shouted  that  the  police  were 
coming.  The  fighters  and  the  crowd  ran  in 
different  directions.  Three  of  them  (one  bring 
Roach)  attempted  to  scramble  np  and  over  the 
steep  railroad  bank.  Boach  tried  to  seise  the 
legs  of  one  of  those  befne  him,  to  help  him 
in  climWng,  missed  his  catch,  and  fell  back, 
tumbling  down  the  ste^  bank  Into  theopenlng 
for  the  sewer,  breaUng  his  neck  In  the  CalL 
This  vras  7  o'dock,  or  from  30  minutes  to  an 
hour  after  he  had  taken  his  last  drink  of  liq- 
uor at  KeHy's.  The  facts  as  thus  narrated 
were  either  found  by  the  Jury  or  are  undisput- 
ed. 

Roach's  widow,  this  plaintiff,  broni^t  salt 
under  the  act  of  1864  for  damages  oocaskmed 
by  the  death  of  her  huaband,  and  got  a  vei^ 
diet  for  96,000.  The  a4!t  reads  thus:  -Abj 
person  furnishing  intoxicating  drinks  to  any 
other  petam  in  violation  of  any  existing  law, 
or  irf  the  provisions  of  this  act,  shall  be  beld 
dvllly  responsIUe  for  any  Injury  to  person  or 
properQr  hi  omseqnence  of  sndi  furnishing, 
and  any  one  aggrieved  may  recover  full  dam- 
ages a^nst  such  person  so  fnmlshliqc  by 
action  on  the  case,  Instltnted  in  any  court 
having  Jurisdiction,  of  sodi  form  of  aetkn  In 
this  commonvrealth."  Laws  18B4,  p.  683,  i  8. 
Then  comes  the  serenteeath  section  of  the  act 
of  1887,  as  follows:  "It  shsO  not  be  lawfnl 
for  any  person  with  or  without  license  to  fur- 
nish by*  sale,  gift,  or  otherwise  to  any  person 
any  spirituous,  vinous,  matt  or  brewed  liq- 
uors on  any  day  upon  which  electkms  are  now 
or  hereafter  may  be  required  to  be  beld  nor 
on  Sunday,  nor  at  any  tbne  to  a  minor  or  a 
person  of  known  Intemperate  habits,  or  a  per- 
son visibly  afllected  by  intoxicating  drink."  If 
the  violation  of  tilts  statute  Iqr  defendsnt  was 
the  proximate  cause  of  the  death  of  Boadi, 
It  follows  that  Kelly  Is  "civilly  responslbte"  to 
the  pari7  aggrieved,  Mrs.  Boach. 

At  the  trial,  defendants  counsd  requested 
the  court  to  charge  that  on  the  undlspnted 
facts  the  verdict  should  be  tar  d^endant;  but 
the  teamed  Judge  was  of  tiie  cqilnlon  that  It 
was  for  the  Jury  to  determine  whether  the  un- 
lawful sale  of  liquor  was  the  proximate  canse 
of  Beach's  death.  His  legal  conclusl(»i  Is  ray 
dearly  announced  In  this  quotation  from  the 
charge:  "In  a  case  of  this  kind  the  bnrdai 
of  proof  Is  on  the  plaintiff,  and  It  must  be  es* 
tabllshed  to  the  sattsfactlon  of  the  Jury  that 
the  death  resulted  from  the  liquor  obtained  at 
the  defendant's  saloon;  in  other  words,  that 
must  be  the  direct,  or  what  In  law  is  called 
the  *proxIxnate,'  canse  of  deatli.  If  the 
death  resulted  from  any  other  cause,— any  In- 
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tervcnlng  cause,— flie  uUlng  of  tbe  liquor 
would  not  be  the  proximate  cause;  but  fbeie 
may  have  been  serenl  little  Incidents  occoT' 
ring,  m  Uttle  things  occurring,  after  the  sale 
of  the  UgucT,  and,  if  tiiese  are  also  the  resnlt 
of  the  sale  of  the  Uqoor,  they  would  simply 
be  as  links  In  Qie  chain  of  causatioai.  and  be 
related  hack  to  the  original  cause."  ck  course, 
defendant  had  but  small  chance  for  a  verdict 
under  this  instruction;  nor,  from  this  and  oth- 
er parts  of  the  change,  do  we  suppose  the 
teamed  Judge  Intended  he  should  hs-ve  mudi. 
for  he  seems  to  have  been  of  opinion  that  the 
proxUDate  cause  of  the  death  was  tbe  unlaw- 
ful sale  at  the  liquor,  and  he  might  as  wdl 
have  plainly  aald  so  to  tlie  Jniy.  There  are 
many  cases  where  the  questitm  of  remote  or 
pnodmate  cause  Is  for  the  Jury,  but  this  Is 
not  one  of  them.  The  fticts  are  undisputed: 
Deceased  had  an  old  gmdge  against  Atkinson. 
Wben  heated  1^  liquor  be  rerlTed  the  old 
quarrd.  In  gradacatlon  of  his  in  ^1  he  also 
lacked  a  quarrel  with  Pratt,  the  father-bi-Iaw 
of  the  man  he  hated.  They  proceeded  some 
distance  to  private  pn^r^  and  fon^t 
Boach  defeated  Pratt,  and  then  attacked  At* 
ktaisim.  Vhlle  ragaged  In  this  sectmd  fl^psnt 
breach  of  tbe  peace  the  cry  of  "Police!"  was 
raised,  and  aD— both  tiie  dmnk  ai^  sober- 
fled.  Boach,  by  the  ctmcnrring  cbtrnmatancee 
of  the  slip  on  the  bank  and  the  fall  Into  the 
open  sewer,  was  killed.  Admit  that  his  re- 
sentment oa  account  of  the  oSA  grodge,  and 
bis  quarrelBomeness,  were  prompted  1^  the 
liquor,  and  resulted  In  tbe  fight  He  recdred 
no  Injury  In  that  consequence  of  defendant's 
act  The  direct  effect  of  the  Uquor  ended  with 
the  fight  In  a  snbaequent  attempt,  however, 
to  escape  arrest  for  a  violation  of  law,  he  met 
hla  death.  This  was  an  Intermediate  canae. 
disconnected  from  the  iwlmary  one,  for  which 
under  no  vtew  of  tbe  flicti  was  detendant  re- 
sponslble.  If  Roach  In  his  flight  had  been 
azrested  by  tbe  oflicen,  and  in  a  scuffle  to 
escape  fnnn  than  had  met  his  death,  it  might 
as  wdl  have  been  argued  that  the  proximate 
cause  of  his  death  was  tbe  unlawful  sale  ct 
liquor;  yet  It  Is  too  plain  for  argument  that 
the  resistance  to  the  offlcera  was  the  proxi- 
mate and  effective  Intervening  cause,  while, 
at  most,  the  sale  of  liquor  was  the  very  re- 
mote  cause.  If  we  apply  the  rule  laid  down 
In  Hoag  V.  Ballroad  Co.,  86  Pa.  St  293,  we 
reach  the  same  condnsUm.  Aa  Is  well  said  by 
PaxBon,  J.,  In  that  case:  "A  man's  responsl- 
blilty  for  his  negligence  and  that  of  his  serv- 
ante  must  end  somewhere.  There  Is  a  possi- 
bility of  carrying  an  admittedly  correct  prin- 
ciple too  Car.  It  may  be  extended  ao  as  to 
readi  the  ndoctlo  ad  ftbsnrdnm,  so  Cir  u  It 


applies  to  the  practical  alCahs  of  Ufte."  And 
then,  quoting  Railroad  Go.  v.  "Bape,  80  Pa.  St 
878,  he  adepts  as  the  safeat  rule  "that  the  In- 
jury must  be  the  natural  and  ^bable  conse- 
quence of  the  negligence,— such  a  consequence 
as,  under  the  surrounding  drcumstances  of  the 
case,  might  and  ought  to  have  been  foreseen 
the  wrongdoer  as  llkdy  to  follow  fKHU  his 
act"  It  Is  said  in  Morrison  v.  Davis.  20  Pa. 
St.  171:  "Tbe  general  rule  la  that  a  man  Is 
answerable  for  the  consequences  of  a  faidt 
only  so  far  as  the  same  are  natural  or  proxi- 
mate, as  may  on  this  account  be  foreseen  1^ 
ordinary  forecast;  and  not  for  those  which 
arise  from  a  conjunction  ot  his  fault  with  oth- 
er  circumstances  of  an  extraordinary  nature. 
Thus,  a  bladcsmlth  pricks  a  horse  by  care- 
less shoeing.  Ordinary  foresight  might  an- 
ticipate huneness,  and  some  days  or  weeks  of 
unfitness  for  use;  but  It  could  not  anticipate 
that  by  reason  of  the  lameness  the  horse 
would  be  delayed  In  passing  through  a  forest 
until  a  tree  tell  and  killed  him  or  Injured  his 
rider."  The  statute  on  which  this  suit  la 
founded  Imposes  no  higher  decree  of  respmist 
blllly  on  the  liquor  dealer  than  the  common 
law  Imposes  upon  wrongdoers.  It  declares  he 
"shall  be  held  d^Uy  reaponslble  for  any  In- 
Jury  to  person  or  panpertj  In  consequence  of 
such  furnishing,"  The  criminal  law  imposes 
punishment  without  r^;ard  to  tbe  consequen- 
ces; the  dvll  law,  damages  only  for  the  nat-  , 
ural  and  probabte  consequences  of  the  act  It 
might  be  plausibly  argued  that  defendant 
ought  to  have  so  far  foreseen  as  the  natural 
and  probable  consequences  of  bis  act  tliat 
Boach  might  have  a  deadly  fan  on  fbe  high- 
way whrai  gobxg  to  his  home^  or  that  his  death 
might  result  from  being  run  down  by  cars 
while  crossing  a  railroad  track,  or  by  foiling 
Into  water  and  dnwnhig,  or,  possibly,  by  ex- 
dtlng  bis  quarrelsome  dlsposltton,  his  death 
might  have  come  from  a  blow  Inflicted  by 
some  Insulted  antag<»ilst;  but  tiiat  he  should 
quarrd  with  Pratt;  jvoceed  deliberately 
through  a  tunnel  to  a  private  lot  on  the  oppo- 
slto  side  of  &  raHwi^;  telsurely  cast  off  his 
dothhig,  fight  with  Pratt,  and  beat  him;  tiien 
engage  with  Atktauon;  then.  In  team  of  the 
law  which  he  had  violated,  flee  from  the 
officers,  slip  down  tbe  steep  bank  he  was 
striving  to  dimb,  faU  Into  an  open  sewer  bole, 
negligently  xmguarded  on  a  private  lot,  and 
thus  break  bis  neckr-eurely  this  was  neither 
the  natural  not  probabte  oonseqnenee  of  giving 
him  drink.  Tbe  aUeged  cause  Is  so  remote 
from  the  hijory  that  the  teamed  Judge  oi^t 
to  have  said  peremptorily  that  there  could  be 
no  recovery.  1^  Judgmmt  Is  revened,  and 
Judgment  la  enterad  Cor  defendant, 
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(IH  Pa-  St.  178) 
CITY  OF  PITTSBUBG  t.  ANDEBSON. 

(Supreme  Coart  of  PenDsylTanla.   Dee.  30, 
1899.) 

COUNTY  TRBASURER— FEES   ON  UQDOR 
LICENSES. 

1.  Under  the  act  of  ISOl  relating  to  liquor 
Ucenses,  which  directs  that  in  cities  the  sum  of 
$100  OD  each  license  shall  be  paid  to  the  coun- 
ties, and  the  balance,  $900,  shall  be  paid  to  the 
city  treasurer,  the  portion  of  the  license  fee  due 
the  cities,  though  paid  into  the  county  treasury 
In  the  first  iustimce.  Is  not  the  state's  money,  or 
money  paid  to  the  nse  of  the  commimwealtb, 
withia  Act  April  15,  1834,  5  42,  which  gives  the 
county  treasarer  a  percentage  on  all  moneys  col- 
lected by  him  and  paid  into  the  state  treasury  or 
otherwise  for  the  use  of  the  commonwealth. 

2.  Under  Const.  1874,  art  14,  i  5,  which  de- 
clares that  in  counties  containing  over  150,000 
inhabitants  all  county  officers  shall  be  paid  by 
salary,  a  county  treasurer  in  such  a  county, 
whose  salary  is  $6,000  per  annum,  is  not  entitled 
to  retain  any  fee  for  the  performance  of  any  mu- 
nicipal duty  imposed  upon  him  by  law;  end  con- 
sequently such  a  county  treasarer  is  not  within 
said  Act  April  16,  1834,  }  42. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  the  city  of  Pittsburg  against  John 
M.  Anderson  to  recover  certain  fees  retained 
bj  defendant  as  city  treasurer.  From  a  judg- 
ment in  plalDtiDTs  fftvw,  defendant  appeals. 
Affirmed, 

Geo.  O.  Wilson  and  Watson  ft  Mcdeave, 
f«r  ai^ellant.  Clarence  Burlelgb  and  J.  H. 
Beat  for  aji^llee. 

DEAN,  J.  DefmdaDt,  at  tbe  November 
election,  1890,  was  elected  treasurer  of  Alle- 
fl^ieny  county  to  serve  for  tbe  term  of  three 
years  from  first  Monday  of  Januar7,  1S97. 
He  duly  qualifled,  aud  assumed  the  duties  of 
the  office.  Tbe  salary  of  the  office,  fixed  by 
law,  is  $6,000  per  annum.  Tbe  city  of  Pitts- 
bdiff,  a  city  of  the  second  class,  la  within  the 
comity.  In  the  year  1807  the  court  of  quar- 
ter sessions  granted  COS  licenses  for  tbe  sale 
of  liquor  within  the  limits  of  the  city.  Tbe 
H cense  fee  In  each  case  was  $1,000,  of  wblcb 
sum  $900  was  paid  to  tbe  treasurer  for  the 
use  of  tbe  city  and  $100  for  the  use  of  tbe 
cocmty;  making  the  sum  total  for  the  city 
$451,800.  Tbere  were  also  paid  to  tbe  treas- 
urer fees  for  tnuufer  of  unexpired  licenses 
for  the  same  year,  $2,936.51.  Of  the  total 
amount  thus  received  'tbe  treasurer  retained 
$2,344.62,  claiming  it  as  his  lawful  commis- 
sion In  addition  to  his  salary.  Tbe  city  de- 
nied tbe  lawfulness  of  the  (dalm,  and  brought 
this  suit  to  recover  the  money.  The  defend- 
ant filed  affidavit  of  defense  averring  that 
lawfully  he  was  entitled  to  receive  S  per  cent, 
on  the  first  $1,000  of  said  license  fees  collect- 
ed, 1  per  cent,  on  tbe  second  $1,000,  and  one- 
balf  of  1  per  cent  on  the  remainder,— mak- 
ing the  precise  sum  retained  by  him,  and 
claimed  by  the  dty;  and  tiier^we  that  ha 


had  a  fall  and  just  defense  to  the  sitit  On 
motion  of  the  city  a  rule  was  taken  to  shaw 
cause  why  judgment  should  not  be  given  for 
want  of  a  snfhclent  affidarlt  of  defense.  On 
hearing,  the  court  below  made  the  rale  abso- 
lute, and  we  have  this  appeal  by  tbe  treas- 
urer, assigning  for  error  tbe  ruling  of  tbe 
court  that  8{q)ellant,  being  a  salaried  officer, 
waa  not  entitled  to  commissions  on  license 
fees  received  by  him,  and  paid  over  to  the 
city  of  Plttsborg. 

The  ailment  to  sustain  tbe  assignment  la, 
In  the  main,  founded  upon  the  provisions  of 
the  act  of  April  15,  1834,  relating  to  "Coun- 
ties and  Townships  and  County  and  Township 
Officers."  Under  this  act  it  was  the  duty  of 
tbe  treasurer  to  collect  money  due  the  statto 
for  taxes,  collateral  Inheritance,  licensed  tav- 
ern keepers,  and  from  any  source  from  which 
"by  law  he  Is  now  or  hereinafter  may  be  re- 
quired to  receive  money  on  behalf  of  the 
commonweattb,"  and,  after  deducting  hie  law- 
ful con^Mnsatloa,  pay  over  twice  a  year  the 
balance  to  the  state  treasurer.  The  rate  ot 
compensation  was  fixed  by  tbe  forty-second 
section  of  tbe  act  which  provided  that,  where 
tbe  whole  sum  paid  Into  the  state  treasury  or 
otherwise  for  the  use  of  the  commonwealth 
did  not  exceed  $1,000,  5  per  cent  should  be 
retained;  when  not  in  excess  of  $2,000,  1  per 
cent;  and  all  beyond  the  $2,000,  one-half  per 
cent  Here,  It  is  argued.  Is  the  express  au- 
thority to  retain  the  commissions  charged,  tot 
they  are  to  be,  not  only  on  the  whole  sum 
actually  paid  Into  the  state  treasury,  but  for 
m<»iey  paid  otherwise  tor  the  use  of  the  com- 
monwealth. Further,  that  while,  originally, 
the  entire  amount  of  license  fees  was  paid  to 
the  state,  yet  afterwards,  in  a  spirit  of  gen- 
erosity, she  dioee  to  donate  to  one  of  her  sub- 
ordinate tertttorial  divisions  a  part  of  the 
money  which,  under  the  act,  was  payable  to 
her,  and  directed  that  the  money  need  not 
in  a  roundabout  way  go  -Into  the  state  treas- 
ury, and  then  back  to  the  dty.  Nevertheless 
this  did  not  remove  from  It  tbe  mark  of  state 
money.  It  was  still  the  money  of  tbe  state, 
collected  under  the  act  of  1834  from  tarem 
llcmses,  and  It  was,  in  the  words  of  the  act. 
from  a  source  from  which  the  county  treas- 
urer "now  is  or  may  bo  hereinafter  required 
to  receive  money";  thus  Including  future  col- 
lections under  new  laws.  And,  argues  appel- 
lant "It  was  tbe  state,  under  Its  general  po- 
lice power,  that  authorized  tbe  Issuing  of  the 
licenses  to  sell  liquor.  It  was  tiie  state  that 
fixed  the  license  fee.  It  was  a  sum  of  mcmey 
which  the  licensee  paid  to  Hie  state  for  the 
privilege  of  selling  tbe  liquor.  It  was  not  paid 
to  the  county,  or  to  tbe  d^,  or  to  the  town- 
ship. Neither  one  of  these  municipal  subdivi- 
sions granted,  or  bad  tbe  power  to  grant,  Oie 
licenses.  It  was  tbe  state,  and  the  state 
alone,  wblcb  bad  the  sovereign  power  to 
grant  the  licenses  and  fix  tibe  fee;  and  It 
wBB  to  tbn  utaiBf  and  to  the  state  alone^  that 
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the  money  was  paid.  Therefore  ttie  money, 
when  paid  ta  the  county  treasarer,  was  the 
state's  money,  and  It  was  money  received 
and  collected  by  the  conn^  treasurer  for  the 
state,  and,  being  thns  reoelTed  and  collected 
for  the  state,  it  cornea  directly  under  the  pro- 
Tlslona  of  the  act  of  1834,  above  recited,  and 
wbldi-  sires  to  the  county  treasurer  the  com- 
mission therein  stated."  We  do  not  deny  the 
force  of  the  able  argument  of  appellant's 
eonneel,  but  we  think  It  falls  to  give  fall  ef- 
fect to  section  5  of  artide  14  of  the  constltu- 
tl<Hi,  and  section  8  of  the  act  of  1887,  and  the 
acuendment  of  1891.  Section  8  of  ^the  act  of 
18S7  claeslfles  licenses,  and  directs,  among 
other  things,  that  In  dtles  of  the  second  and 
third  classes  two-fifths  of  the  fees  shall  be  paid 
for  the  nae  of  the  city  and  one-fifth  for  the 
use  of  the  commonwealth,  and  then  follows 
this  proviso:  "Provided,  that  counties,  cities, 
boronghs  and  townships  receiving  part  of  said 
licenses  shall  bear  their  pnqiHHiionate  dure  of 
the  expenses  attmdlng  the  collection  ot  the 
same:  and  provided  further,  that  the  treas- 
urers of  ttie  several  counties  shall  approprl- 
ate  for  their  own  use  the  commlBslons  on  the 
amounts  retained  tot  the  use  of  tiielr  respeo 
tive  counties  as  they  are  now  authorized  to 
retain  by  law  out  of  the  moneys  they  return- 
ed to  the  state."  Then  came  the  act  of  1891, 
expressly  ammdatory  of  the  act  of  1887, 
which  cbaoged  the  classiftcatlfHi  of  licenses, 
and  raised  the  rata  of  fees,  and  directed  that 
In  dtles  the  sum  ot  $100  should  be  paid  to  the 
counties,  and  the  balance,  (900,  should  be  paid 
to  the  dty  treasurer.  Under  the  act  of  1884 
the  relation  of  the  county  treasurer  to  the 
commonwealth  was  that  of  her  agent  to  col- 
lect and  pay  over  to  the  state  treasarer  cer- 
tain taxes  and  fees.  Assume  that  the  sover- 
eign donated  to  the  subordinate  that  which 
alime  she  could  levy,  and  which,  by  her  au- 
thority alone,  could  be  collected,  she  could 
delegate  her  authority  to  the  county  officer, 
that  It  might  be  by  him  exercised  solely  for 
and  In  behalf  of  the  subordinate  municipality. 
If  she  chose,  she  could  give  or  donate  fees 
otherwise  payable  to  her  to  the  city,  there  to 
remain,  without  directly  or  Indirectly  laying 
her  hand  upon  them,  and  directing  that  a 
county  or  city  officer  should  receive  and  pay 
them  over  to  the  municipality.  It  seems  to  us 
audi  duty  as  coneemed  the  anunmt  ptjaUe 


to  the  clly  was  plainly  imposed  upon  the 
county  treasarer  by  the  acts  of  1887  and  1881. 
He  no  longer  received  a  cent  of  the  ¥900  for. 
nor  paid  over  a  cent  to^  the  state.  It  was  not, 
Jn  any  real  sense,  a  gift  by  the  state  to  the 
dty,  but  an  acknowledgment  of  the  dty*s 
equitable  claim  to  the  money,  and  a  positive 
relinquishment  <^  the  commonwealth's  legal 
right  thereto.  Thereafter  the  officer  received 
for  and  paid  over  to  the  dty  money  belonging 
to  the  city,  and  to  the  dty  alcme  was  he  ac- 
countable. In  the  face  of  these  acts,  the 
theory  that  the  moaey  was  the  state's,  and 
that  the  ofRixT  acted  ttxt  the  state  In  coUeet- 
Ing  and  distributing  her  bounty,  Is  not  sustain- 
able. If,  then,  the  functions  the  treasurer 
performed  were  those  of  a  county  oflScer,  im- 
posed by  the  acts  of  1887  and  1891,  Is  he  oitl- 
tled  to  compensation  by  fees  for  their  per- 
formance?  It  Is  a  county  office,  deatgnated 
and  recognized  by  the  constitution  of  1874. 
Section  6,  art  14,  of  tliat  Instrament  declares 
that:  "In  counties  containing  over  150,000 
Inhabitants  all  county  officers  shall  be  paid 
by  salary."  It  la  admitted  that  Treasurer 
Anderson's  salary,  in  obedience  to  ttie  CfUitti- 
tutlon,  by  pn^r  legislation  is  fixed  law, 
and  that  It  Is  96,000  pex  annum.  He  cannot 
therefore,  retain  fees  for  the  performance  of 
any  municipal  duty  Imposed  upon  him  by  law. 
We  held  In  McGleary  v.  Allegheny  Co.,  163 
Pa.  St  587,  30  AU.  129,  and  kindred  casea, 
that  the  object  of  the  constitution  and  the 
general  act  of  1876  was  to  strike  down  the  fee 
ayst^n  In  all  counties  containing  over  150,000 
Inhabitants.  It  is  our  hitenti«i  to  adhere  to 
the  contn^lng  principle  In  tbose  cases,  and, 
wherever  possible,  give  effect  to  the  c<mstl- 
tutlonal  mandate.  We  would  fall  In  Judldal 
duty  if  we  did  not  do  so.  (Xty  of  Philadelphia 
V.  Martin,  126  Pa.  St  683, 17  AtL  607,  Is  again 
dted  as  sustaining  the  fee  ajatxan.  In  spite  <rf 
the  constitution.  We  i^aln  aay.  as  we  have 
said  several  times,  tiiat  case  Is  authority  only 
for  the  pcdnt  decided.  Where  the  state  gives 
a  special  compensation  for  a  q>edal  duty  per- 
formed for  the  Btat»,  the  compensation  be- 
longs to  the  officer,  and  not  to  the  coon^. 
That  Is  not  this  case.  We  never  did,  and  do 
not  now,  approve  of  all  the  language  ado[)ted 
by  Judge  Allison  in  vindication  of  his  Judg- 
ment in  City  of  Philadelphia  v.  Martin, 
Judgment  of  ttie  oonrt  below  Is  affltmed. 
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(U8  Pa.  St  M) 

GOODWIN  T.  M cMXNN. 

(Supreme  Court  of  PeniurlTaiila.   Dec.  SKt, 
1800.) 

ABSOLUTS  DBBD— PAROL  AGRBBME9NT  TO  BA- 
CONVBT— TRUST  OR  UORTOAGB. 

1.  A  BDre^  wbo  obtalDS  from  his  principal  a 
-   deed  to  laud  worth  three  timee  the  amount  of 

the  debt,  on  an  express  [M-omise  to  reoonvey 
when  hiii  own  liability  la  discharged,  and  wbo, 
•fter  Belling  more  than  snfflcient  of  the  property 
to  pay  hia  debt,  deliberately  violates  his  prom- 
ise, and  refuses  to  reconvey  the  balance,  ia 
guilty  of  fraud,  and  holds  the  legal  title  as  a  mere 
trustee  for  hia  grantor,  or  the  person  standing 
in  the  grantor's  shoes. 

2.  Act  June  8,  1881,  which  requires  a  de- 
feasance to  an  absolute  deed  to  be  in  writing 
and  to  be  recorded,  has  no  application  to  such 
a  case,  since  the  parol  agreement  to  reconv^  did 
not  turn  the  absolute  deed  into  a  mortgage. 

Appeal  from  court  of  commm  pleas,  Greene 
county. 

Bill  by  William  Goodwin  against  T.  R.  Mc- 
Mlnn  to  cancel  a  deed  from  AIra  C.  Sbaw  to 
McMlnn.  A  demurrer  to  the  bill  was  sustain- 
ed, and  plabitlfl  appeals.  Bevened. 

James  Ingbram  and  Jcdin  B.  Carter,  for  ap- 
pellant  S.  H.  Knltti,  R.  F.  Dotth^,  and  A. 
F.  Sllveua,  for  appelleew 

DEAN,  J.  AlTa  C.  Shaw  was  a  merchant 
doing  business  In  JefFerson  borough,  Greene 
county.  He  became  embarrassed  flnanciallj. 
McMinn  (this  defendant)  and  Jacob  Haver 
were  his  snretles  on  two  notes,  each  In  sum 
of  $200.  McMina  was  also  hia  surety  on  oth- 
er notM.  Shaw  owned  a  small  farm  and  four 
houses  and  lots  near  JefFerson.  To  pay  hlm- 
'  self  as  snre^  on  the  notes,  McMinn  induced 
Sbaw  to  convey  to  him  all  of  his  property. 
The  deeds,  on  their  face,  were  absolute.  Mc- 
Minn sold,  exclnding  a  house  and  lot  on  Wash- 
ington street,  more  than  sufficient  to  p^  his 
HabiilUes  for  Shaw  In  fulL  John  McGovem, 
wbo  was  also  surety  for  Sbaw,  and  paid  the 
debt,  brought  suit,  and  recovered  Judgment 
issued  execution,  and  levied  upon  the  Washing- 
ton street  lot.  All  Shaw's  interest  was  sold, 
and  purchased  at  sherlfTs  sale  by  Goodwin 
(this  plaintiff),  and  deed  duly  acknowledged. 
The  consideration  was  $1,000.  Goodwin  then 
brought  this  bill,  praying  tliat  the  deed  from 
Shaw  to  McMinn  for  this  particular  property 
be  declared  void,  and  that  MctMInn  be  direct- 
ed to  deliv^  it  up  for  cancellatloD,  on  the 
ground,  as  set  forth  in  the  bill:  That  the 
deed  for  the  several  tracts  had  been  made  on 
the  express  understanding  and  agreement  be- 
tween Sliaw  and  McMinn  to  reimburse  Mc- 
Minn In  bis  Uablllty  for  Shaw's  debts,  and  the 
agreement  of  McMinn  to  reconvey  tlie  prop- 
erty to  Shaw  if  be  did  not  have  to  pay  the 
debts,  or  such  part  of  the  property  as  was  not 
necessary  to  that  end.  That,  in  fact,  at  the 
very  time  the  deed  was  made,  McMinn  had 
alnadf  in        bandit  ot  Sbaw'a  moneiy.  a 


large  part  of  the  sum  necessary  to  relieve  him 
from  loss,  and  soon  afterwards  received  much 
more  than  snfficient  to  dJecharge  any  con- 
tingent liability  on  jpart  of  Shaw  to  him.  Nev- 
ertheless, McMinn  fraudulently  refused  to  re- 
convey the  property  to  Shaw,  In  violatlui  of 
his  agreement.  The  plaintiff,  bdng  the  pnr- 
cbaser  of  Shaw's  Interest  In  the  land  at  sher- 
lfTs sale,  dalmed  that  he  stood  in  the  place 
of  Shaw  with  the  right  to  assert  his  title. 
The  defendant  demurred  to  the  bill  for  the 
reason  that,  as  the  possession  of  d^endant 
under  a  legal  title  was  conceded,  an  assertion 
of  plaintiff's  light  must  be  at  law,  in  eject- 
ment, which  would  be  a  frdl  and  adequate 
remedy,  and  that  in  fact  the  records  of  the 
court  of  common  pleas  exhibited  an  ^ectmoit 
between  the  same  parties,  then  pending;  fur- 
ther, that  the  bill  is.  In  substance,  an  eject- 
ment bill,  and  should  be  dismissed.  The  court 
below  being  of  opinion  that  on  the  facts  set 
out,  and  on  the  terms  of  the  parol  agrement 
between  Shaw  and  McMlon,  the  plaintiff,  hi 
effect,  sought  to  turn  the  deed  absolute  on  its 
face  into  a  mortgage,  by  setting  up  a  parol, 
unrecorded  defeasance,  held  that  the  act  of 
June  8,  1881,  was  an  effectual  bar  to  a  decree 
in  plaintiff's  favor,  because  that  act  declared 
that  no  defeasance  to  any  deed  absolute  on 
its  face  should  have  the  effect  of  reducing  It 
to  a  mortgage,  unless  the  defeasance  was  In 
writing,  delivered  to  the  grantor,  and  record- 
ed within  60  days  from  the  execution  of  the 
deed.  The  court  therefore  sostained  the  de- 
murrer and  dismissed  the  blU.  Fran  that  de- 
cree we  have  this  appeal. 

It  seems  to  us  that  the  court  misapprehend- 
ed the  substance  of  plaintiff's  bill.  He  did 
not  set  up  an  agreement  as  a  defeasance  to  the 
deed,  and  which  had  the  effect  of  changing 
Its  absolute  character  Into  a  conditional  one, 
for  the  security  of  a  debt,  or  a  contingent  fu- 
ture liability.  The  allegation  was  that  the 
deed  was  procured  by  fraud.  In  that,  at  the 
time  it  was  given,  a  large  part  of  McMlnn'a 
liability  had  already  been  discharged  by  mon- 
ey then  In  his  hands,  and  this  unknown  to 
Shaw;  and,  further,  that  a  fraudulent  use 
was  being  made  of  the  cmiveyance,  in  that, 
while  given  to  relieve  McMinn  of  loss  on  ac- 
count of  his  suretyship,  yet,  when  that  obit-* 
gation  was  wholly  discharged  by  the  sale  of 
the  other  property,  he  refused  to  reoonv^  this 
particular  property  to  Shaw  or  the  vendee  at 
sherlfTs  sale.  We  take  the  fact  areiied 
(which,  technically,  the  demurrer  admlte),  that 
the  conveyance  was  for  the  payment  of  a  debt 
which  was  paid  by  the  grantee  from  otha* 
sales  and  other  money,  and  then  the  unsold 
property  was  to  be  reconveyed  to  the  gran- 
tor, and  that  the  conveyance  was  upon  a  spe- 
cial trust  and  confidence  reposed  by  the  gran- 
tor In  the  grantee.  This,  plainly,  upon  the  re- 
fusal of  the  grantee  to  reconvey  after  the 
purpose  of  the  conveyance  had  Iieen  accom- 
plished, put  tbe  latter  in-  the  gltoatluk  ol  a 
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trustee  ex  melefido,  of  which  tnurt  &  court 
•f  equity  will  take  JurlsdictloiL  WbOe  the 
legal  title  and  poesesaloD  renuUn  in  the  gran- 
tee, It  la  dlfflcolt,  if  Dot  Imposalble,  to  reach 
the  equity  of  the  caae  in  an  action  at  law.  Hie 
refosaJ  to  reoonrey  !■  &  palpable  fiand,  not 
only  upon  the  grantor,  hat  indirectly  upon 
otiher  creditors  than  defendant  He  obtains 
by  Bollcltatlon  from  the  debtor  proper^  worth 
three  times  his  own  debt,  upon  an  express 
promise  to  reconrey  when  his  own  Uablltty  Is 
discharged,  and  then,  aft»  selling  part  of  the 
property,  deliberately  violates  his  promise. 
This  is  a  manifest  fraud.  The  transaction 
leaves  the  legal  title  In  the  wrongdoer,  but  the 
equitable  Is  clearly  in  the  grantor.  That  equi- 
table title  passes  by  the  sheriff's  sale  to  this 
plaintiff.  He  stands  in  Shaw's  shoes.  A  trust 
Is  where  the  legal  estate  is  In  one,  and  the 
equitable  estate  In  another.  If  the  intention 
of  McMlnn,  as  averred,  Is  to  convert  the  prop- 
erty to  his  own  use,  when  nothing  remains  In 
him  but  the  naked  legal  title,  without  a  spark 
of  beneficial  Interest,  It  Is  a  fraud  upon  Shaw; 
and  a  chancellor  mnst  direct  a  reconveyance 
to  him  In  whom  Is  the  complete  equitable  In- 
terest "In  all  cases  of  fraud,  and  where 
transactions  have  been  carried  on  mala  fide, 
there  Is  a  resulting  trust  by  operation  of  law; 
but,  unless  there  be  something  In  the  transac- 
tion more  than  Is  Implied  from  the  violation 
of  a  parol  agreement  equity  will  not  decree 
the  purchaser  to  be  a  trustee/'  McGulloch  v. 
Ck>wber,  5  Watts  &  S.  427.  As  Is  said  by  Ag- 
new,  J.,  In  Selchrlsfs  Appeal,  66  Pa.  St  237: 
"We  are  of  opinion  this  case  falls  within  the 
proviso  to  the  fourth  section  of  the  act  of 
1866,— that  where  any  conveyance  shall  be 
made  of  any  lands  or  tenemoits,  by  whldi  a 
trust  or  confidence  shall  arise  by  ImpUcation 
or  construction  of  law,-4QCh  trust  or  confi- 
dence shall  be  (rf  like  force  and  effect  as  If 
the  act  had  not  been  passed.  Among  the 
trusts  thoa  renlttng  from  the  oporatioD  of 


law  are  those  arising  fn»n  the  fraud  of  him 
who  has  the  title.  Although  no  one  can  be 
compelled  to  mrt  with  his  own  title  by  force 
of  a  mere  verbal  bargain,  yet  when  he  pro- 
cures a  title  from  another,  which  he  could 
not  have  obtained  except  by  a  confidence  re- 
posed In  him,  the  case  Is  different  There,  If 
he  abuse  the  omfldence  reposed  In  him,  he  la 
converted  into  a  trustee  ex  malefldo.  The 
statute  which  was  hitended  to  prevent  frauds 
turns  against  him,  as  the  perpetrator  of  a 
fraud.  It  Is  not,  therefore,  the  fact  that  the 
bargain  by  which  he  obtained  the  tiUe  Is  ver- 
bal, that  governs  the  case,  but  the  fact  that  he 
procured  the  titie  to  be  made  to  him  In  con- 
fidence, the  breach  of  whl<±  Is  franduloit 
and  In  bad  faith."  These  principles  cover  the 
whole  ground  set  out  In  the  averments  of  this 
bllL 

As  to'the  act  of  1881,  which  declares  that  a 
defeasance  to  an  absolute  deed  must  be  In 
writing  and  be  recorded,  the  provisions  of  the 
act  have  no  application  here.  The  parol  agree- 
ment  does  not  turn  the  absolute  deed  into  a 
mortgage.  It  was  absolute  on  its  face,  and  In- 
tended so  to  be,  that  McMInn  might  with  tSr 
clllty  sen  and  convey  the  land  for  the  payment 
ot  Shaw's  debt  When  that  end  was  reached, 
McMlnn's  title  ended,  and  Shaw  was  entitled 
to  a  recoDveyanee  ot  what  was  not  apprc^rtat- 
ed  under  the  agreement  It  was  not  a  deed 
whldi  was  to  become  abaolnte  upon  a  condl* 
Uon  subseqnmt,--the  faflnte  of  Shaw  to 
McMlnn'8  debt  It  constitnted.  Itself,  a  pay- 
ment of  that  debt  Tbeaalesby  MfAftam  were 
to  determine  whether  the  property  vras  mffl- 
dent  or  whether  It  exceeded  in  value  the  debts. 
We  pass  no  opinion  on  the  troth  of  the  aver- 
roentB.  They  must  be  sustained  by  evidence 
which  Is  dear  and  precise.  All  we  say  Is  that 
plaintiff  Is  entltied  to  a  heasing.  19ie  d^ur* 
rer  Is  overruled,  the  blfi  reinstated,  and  de- 
fendant wdered  to  answer  over. 
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cm  Fa.  St  117} 

BBAUN  T.  BRAUN. 

(Snpreme  Gonrt  ot  FennsylraBiH.    Dec.  SO, 
1889.) 

DITORCB-CBUEi;rT— PLEADING-nJOINDBR  OF 
CAUSES. 

1.  A  jury  Is  Justified  la  finding  a  husband  guilty 
of  ci'uel  and  inhuman  treiitment,  where  there  is 
evidence  that  he  constantiy  treated  the  wife 
with  vile  indecency,  dreadful  profanity.  CDarse 
and  brutal  vulgarity,  accused  her  of  adulterous 
intercourse  with  other  men,  compelled  her  to  take 
dangerous  drugs,  and  urged  her  to  consent  to  a 
criminal  operation  to  produce  an  abortion. 

2.  It  is  permissible  to  set  up  two  grounds  of 
dkorce  Id  a  libel,  especially  where*  the  decree  is 
the  same  for  both  grounds,  i.  e.  dther  a  menu 
or  a  tEdcuIo. 

3.  Tlie  statutory  prohibition  against  remarriage 
of  tlie  guilty  party  with  the  pnramoui",  where  a 
divorce  is  granted  on  die  ground  of  adtdtery,  is 
DO  reason  why  croeltr  and  adultery  may  not  be 
set  up  in  the  same  libel  as  nounds  tor  divorce, 
siuce  the  prohibitioQ  takes  puce  by  force  of  the 
statute,  and  does  not  require  the  help  of  the  de- 
cree. 

Appeal  trcHn  court  ol  common  pleaa,  Batler 
county. 

Petition  of  Sadie  E.  Brann,  her  next 
Mend,  AmoB  Ste^mltb,  for  ^rorc^  against 
William  F.  Biaun.  Decree  for  petitioner,  and 
defendant  aK>eals.  Affirmed. 

L.  McQulstlon,  W,  A.  Forquer,  F.  H.  Mnr- 
pbj,  J.  O.  Watson,  and  W.  S.  McElroy,  for 
appellant  James  li.  Galbreatb,  U.  L.  Chrla- 
tle,  and  Thmnpson  &  Son,  for  appellee. 

GBEBN,  J.  This  wu  a  proceeding  for 
Torce  a  Tlncnlo  by  a  wife  against  her  hus- 
band. In  which  Uie  llhd  alleged  cruel  and  Ihuv 
barous  treatment  and  also  adultery.  A  Jury 
tJial  was  had,  and  resulted  In  a  general  Tec^ 
diet  In  favor  of  the  libelant  So  far  as  the 
questions  of  fact  are  omoemed,  the  verdict  of 
the  jury  establMies  the  truth  of  both  the 
charges.  An  examination  of  the  testhnony 
develops  a  great  mass  of  evldence^-HCar  more 
than  sufficient  to  Justify  tbe  verdict  on  both 
charges.  It  seems  almost  Incredible  that  any 
man  fit  to  associate  witii  his  fellow  men  could , 
possibly  be  gullly  of  the  vile  Indecency,  the 
obscenity,  the  dreadful  profanity,  the  coarse 
and  brutal  Tnlgatlty,  with  which  this  respond- 
ent constantly  treated  his  wife.  Added  to 
this,  bis  chaiges  against  the  virtue  of  bis  wife, 
denying  the  paternity  of  his  children,  accusing 
her  of  adulterous  intercourse  with  other  mm, 
compelling  her  to  take  dangerous  drugs,  and 
urging  her  to  consent  to  a  criminal  operation, 
all  to  produce  an  abortion,  and  spreading  his 
accusations  broadcast  throughout  the  com- 
munity, without  any  apparent  cause,  e»:^t 
an  Insane  and  unfounded  Jealousy,  malte  out 
a  case  vt  such  cruel  and  barbarous  treatment 
as  Is  seldom  heard  In  courts  of  Justice.  The 
language  he  constantly  used  to  bis  wife  Is  too 
ftlthy  and  vile  to  quote,  but  its  citation  Is  nn- 


necessaiy,  is  view  of  tiie  verdict  whldi  set- 
tles «il  controvmy  respecting  it  There  la 
really  but  one  matter  presented  1^  the  as- 
signments of  error  that  Is  worthy  of  the  least 
conslderatlcHL  The  appelant  claims  that  it 
was  Incompetent  to  set  up  two  causes  ot  di- 
vorce (cruel^  and  adults)  In  the  same  libel, 
and  Uierefore  the  libel  should  have  beea  dis- 
missed, or  the  Jury  directed  to  find  for  tte  de- 
fendant Ko  dedslon  of  this  court  is  dted  to 
Bupi)ort  this  contention.  In  fact  the  question 
does  not  appear  to  have  ever  been  before  us. 
In  2  Bish.  Mar.  &  Dlv.  |  327.  It  la  said:  "It 
several  matrimonial  wrongs  (as,  for  example, 
adultery  and  cruelty)  are  each  made  cause  for 
tbe  same  kind  of  divorce^  whethn  from  bed 
and  board  or  from  the  bonds  of  matrimony, 
the  applicant  for  divorce  may  Johi  all  In  uie 
libel,  and  take  his  decree  for  the  one  or  more 
particular  offenses  whlcih  he  proves.  This  is 
the  universal  practice  In  England  and  in  our 
Btates."  In  Young  v.  Young,  4  Mass.  4S0,  it 
was  said:  "The  libel  In  tills  case  tdiarged  up- 
on the  re8p<nident  extreme  cruelty,  and  also 
adultery,  and  prayed  a  divorce  a  vinculo,  or 
audi  other  decree  relative  to  the  premises  aa 
to  the  court  should  seem  Just  and  lawfuL" 
The  bill  was  sustained.  In  McDonald  v.  Mc- 
Donald, 1  Mich.  M.  P.  191,  It  was  held  that  a 
bill  alleging  two  grounds  for  divorce  (adultery 
and  haUtnal  drunkomess)  Is  not  tat  that  rear 
son  multifarious.  In  St<^es  v.  Stokes,  1  Mo. 
228,  It  was  ruled  that  dlffffloit  causes  of  di- 
vorce may  be  Joined  In  the  same  bill.  In  Mw- 
cls  V.  Morris,  20  Ala.  168,  it  was  said:  "But 
even  If  two  distinct  grounds  for  divorce  are 
oontahied  In  the  same  bill.  It  is  not  demurrable 
on  tiut  account"  In  Quarles  v.  Quaxlea,  1^ 
Ala.  S63,  it  was  held  that  a  bUl  fbr  divorce 
a  vinculo  matrimonii,  which  alleges  crusty, 
abandonment  and  adultery  on  the  part  of  the 
defen^t  la  not  multifarious.  To  the  same 
effect  ajre  Friti  v.  Frits;  23  Ind.  888,  and  Grif- 
fith V.  GrlCBth.  SON.  C  118.  In  Story,  Eq. 
Pi.  i  257,  It  Is  said:  "The  title  to  the  relief 
prayed  Is  the  same  whether  one  or  the  other 
of  the  several  allied  grounds  be  proved.  It 
is  well  settled  that  the  plaintiff  may  aver 
facts  of  a  different  nature  which  wUl  equally 
support  his  applicatlou."  The  case  of  John- 
son V.  Johnson,  6  Johna  Cb.  103.  dted  for 
appellant  In  which  it  Is  hdd  that  these  char- 
ges may  not  be  united  In  tbe  same  bill,  la 
ruled  upon  tbe  special  provisions  of  the  New 
York  statute,  which  Is  different  from  oura  In 
the  points  Indicated.  Thus,  the  chancellor 
said:  **l  feel  well  persuaded,  from  a  perusal 
of  the  statute  which  gives  Juris^ctlon  on  tbis 
subject  that  the  prosecutions  for  adultery  and 
for  cruel  usage  were  contemplated  as  totally 
distinct  and  separate  prosecutions.'*  Thus, 
vpoa  authority,  it  seems  that  the  point  is  not 
well  taken.  Upcm  prlndple,  we  do  not  see 
any  snffldent  reason  for  holding  that  the  U< 
belant  In  a  dlvwce  case  may  not  Join  two  or 
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more  distinct  causes  fw  divorce  In  the  lame 
bill,  especially  where  the  decree  Is  the  same 
Id  both;  that  is.  both  either  a  mensa  or  a 
vinculo.  In  this  case  the  decree  for  either 
cause  would  be  a  vinculo. 

It  Is  contended  that  the  proper  decree  In  a 
case  of  adultery  ought  to  contain  a  prohlbl* 
tlon  against  subsequent  marriage  with  the 
paramour.  But  there  Is  nothing  In  our  act 
which  requires  that  the  decree  shall  contain 
such  prohibition.  The  act  almply  provides 
that  in  such  a  case  there  shall  be  no  tocta 


marriage,  bat  that  prohlbltlMi  takes  place  by 
force  of  the  atatnte,  and  does  not  require  the 
help  of  a  decree,  although  it  is  very  proper 
to  Insert  it  therein.  In  this  case  it  happens 
that  the  court  below  made  the  general  decree 
which  gave  the  parties  liberty  to  marry  again. 
It  was  competent  for  the  libelant  to  complain 
of  this,  and  ask  the  court  to  correct  it;  but 
the  respondent  has  no  cause  of  complaint,  and 
Is  not  entitled  to  be  heard  on  that  subject 
Decree  affirmed,  and  appeal  dlamissed,  at  tiia 
cost  of  the  appellant 
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Appeal  of  CHASE.  (Snpreme  Conrt  of  Errors 
of  C&imecticnt.  Nor.  7,  1889.)  Appeal  from 
snperidr  court.  Hartford  county;  John  M.  Thay- 
er, Jadge.  George  L.  Chase  applied  to  the 
board  of  relief  of  the  town  and  city  of  Hart- 
ford to  be  relieved  from  an  assessment.  The 
relief  aw^ed  for  was  denied,  and  he  appealed 
to  the  superior  court,  where  a  jadgment  was 
rendered  confirming  tne  action  of  tiie  assessors 
and  board  of  relief,  and  he  appeals.  Affirmed. 
Cbarlee  B,  PerUna,  for  anieuant.  Edward  D. 
Bobbins  and  William  J.  3dcConvllie,  for  appel- 
lee. 

HAMEBSLEY.  J.  This  case  presents  the 
same  questions  decided  in  the  preceding  case  of 
In  re  Dennis  (Conn.)  44  Atl.  645.  It  must  be 
controlled  by  the  decision  of  that  case.  There  la 
no  error  in  the  jadgment  of  the  anperiw  oonrL 
The  other  Jndgei  concurred. 


PARKER  T.  TERGER.  (Court  of  Chancery 
of  Delaware.  Sept  Term.  18&4.)  Bill  for  spe- 
clflc  performance  oy  James  Parlter  against  Hi- 
ram Yerger.  Decree  for  plaintiff.  H.  H.  Ward, 
for  complainant.  Harry  Ehnmons,  for  respond- 
ent. 

WOLCOTT,  Cb.  Let  the  decree  be  entered  as 
follows:  And  now,  to  wit,  this  26th  day  of  Feb- 
ruary, A.  D.  1895,  the  abore-atated  cause  hav- 
ing come  on  to  be  beard  upon  bill  and  answer, 
and  the  ar^menta  of  counsel  having  been  made 
thereon,  and  It  appearing  to  the  court  that  the 
said  James  Pai^er,  said  complainant,  la  a^ed 
of,  in,  and  to  the  said  lands  and  premises  in  said 
bill  of  complaint  described,  in  his  demesne  as  of 
fee,  and  that  he  can  convey  a  clear  and  unin- 
cumbered title  thereto,  it  is  hereby  ordered,  ad- 
judged; and  decreed  that  the  said  Hiram  Ter- 
ger,  said  defendant,  speclflcally  perform  the  said 
agreement  for  the  sale  of  the  lands  and  prem- 
ises in  said  bill  of  complaint  set  forth,  and  that 
said  defendant  pay  nnto  the  add  complainant 
the  remainder  of  said  porchase  money  in  said 
agreement  for  sale  mentioned;  and  it  Is  further 
ordered  and  decreed  that,  upon  the  payment  of 
the  whole  of  said  purchase  money  by  said  de- 
fendant to  said  comiriaiaant,  the  said  complain- 
ant shall  make,  execute,  and  deliver  a  proper 
conveyance  of  said  lands  and  premises  to  the 
said  defendant,  and  let  the  saia  defendant  Into 
the  potsndon  of  said  premises,  aocMirdinf  to  said 
agreonent  of  sale;  and  it  is  farther  ordeied 
that  the  said  complainant  pay  the  coata  of  this 
proceeding,  and  said  ooota  Az»  hereby  taxed  at 
the  mm  of  $31.86. 


MURPHY  et  at.  t.  HILL  et  at  (Snpreme 
Omrt  of  New  Hampshire.  Merrimack.  Juhr 
80,  1887.)  Action  by  Laura  E.  Murphy  and 
Franklin  Eaton  against  Winthrop  T.  Hill  and 
Nan^  M.  Hill.  Judgment  for  defendant  Nan^ 
M.  mil,  and  for  plaintiffs  against  Winthrop  T. 
EUn.  Burleigh  &  Adams,  for  plaintiffs.  Charles 
C.  Rogers,  for  defendants. 

FEB  CURIAM.  Notice  having  been  given 
Eaton,  after  the  announcement  of  the  previoos 
opinion  in  this  case  at  the  June  term,  1896  (68 
nTeL  544,  44  AtL  703),  he  appeared  at  the 


trial  term,  April,  1807,  and  assented  to  the  facts 
previously  retorted,  bat  offered  no  evidence.  As 
no  claim  vraA  made  of  fraud  or  mistake  In  the 
(viginaJ  entry  of  judgment  in  Eaton's  favor  In 
his  suit  against  Clarence  E.  Hill,  the  question 
of  law  which  it  was  suggested  might  be  present- 
ed was  not  ctxisidered,  and  the  views  expressed 
In  the  opinion  heretofore  announced  were  af- 
firmed. It  now  appearing  as  a  fact  that  Nancy 
M.  Hill  did  not  jom  In  the  covenants  sued  upon, 
judgment  was  ordered  for  her,  and  for  the 

Skifntifl,  against  Winthrop  T.  Hill  only,  for  ons 
oUar  damages..  Case  discharged. 


BOARD  OF  HOME  MISSIONS  OF  PRES- 
BYTERIAN CHURCH  V.  CONGREGATION- 
AL HOME  MISSIONARY  SOC.  (Ourt  of  Er- 
rors and  Appeals  of  New  Jersey.  Nov.  20, 
1899.)  Appeal  from  court  of  chancery.  Action 
by  the  Oonnegational  Home  MlsBlonair  Socie- 
ty against  the  Board  of  Home  Mis^ons  of  the 
Presbyterian  Church.  From  a  decree  for  tdaln- 
tiff  (42  Atl.  1047),  defendant  appeals.  Affirmed. 
James  E.  HowelL  for  appellant.  Cortlandt  Par- 
ker, Jr.,  for  respondent. 

FEB  CURIAM.  The  decree  in  this  caose  is 
affirmed,  apon  the  groands  stated  In  the  ophtkn 
of  Viee  ChancelloTSUBBY. 


CONSOLIDATED  TRACTION  CO.  v.  EAST 
ORANGE  TP.  et  aL  (Court  of  Errors  and  Ap- 
peals of  New  Jersey.  Nov.  20,  1890.)  Error  to 
snpreme  court.  Certiorari  by  the  state,  on  the 
relation  of  the  Consolidated  Traction  Company, 
against  the  township  of  East  Orange  and  anoth- 
er, to  review  a  conviction  of  rdator's  employes 
for  injuring  shade  trees.  From  an  affirmance 
of  the  conviction  by  the  supreme  court  (SS  Atl. 
803),  relauw  brinn  error.  Affirmed.  Riker  & 
Riker,  tor  plaiavB  In  error.  Philemon  Wood- 
ruff, for  defendant  In  error. 

PER  CURIAM.    The  judgment  of  the  so- 

&reme  court  is  affirmed,  on  tne _grounda  stated 
1  the  ophilon  of  Mr.  Jastice  LU^INCOXT. 


GNICHTEL  T.  OLIVER  et  al.  (Court  of  Er- 
rors and  Appeals  of  New  Jersey.  Nov.  20, 
1S99.)  Appeal  from  court  of  diancery.  Bill  by 
Frederick  W.  Gnichtel,  receiver,  against  Eliza- 
beth Oliver  and  Edward  Jewell.  Prom  a  decree 
of  the  court  of  chancery  (41  Atl.  227),  complain- 
ant appeals.  Affirmed.  George  O.  Vanderbilt, 
for  appelant.  Jamea  BL  Hayes,  for  respondents. 

PER  CURIAM.  The  decree  appealed  trom  la 
affirmed,  for  the  reasons  given  in  the  o^nlcm  €t 
Vice  OwnccUw  SEED. 


HICKMAN  V.  STATE.  (Omrt  of  Errors  and 
Appeals  of  New  Jersey.  Nov.  20, 1888.)  Brror 
to  snpmne  court.  Action  by  the  state  against 
Jolin  P.  Hickman  for  negotiating  as  agent  for 
the  Mercantile  Mutual  Fire  Insurance  (jompany 
of  Philadelphia  a  contract  of  insurance  in  N«w 
Brunswick,  neither  said  Hickman  nor  said  com- 
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paDy  being  authoiized  to  tranaaet  mdi  bnilness 

in  tbe  .state.  From  a  jnd^eat  ot  the  supreme 
court  (41  Atl.  042),  .a&irnilug  a  judgment  m  fa- 
vor of  the  plftintift,  defeiidant  brings  error.  Af- 
firmed. Theodore  B.  Booraem,  for  plaintiff  In 
error.   Howard  W.  Hayes,  for  tbe  State. 

PER  CUBIAII.    The  jodgment  in  the  sa- 

Ereme  court  is  affirmed,  on  the  grouada  stated 
I  tbe  opinion  of  Mr.  Jnstlee  GOlJiJNS. 


LEARY  T.  PENNSYLVANIA  R.  00.  (Conrt 
of  Errors  anf  Appeals  of  New  Jersey.  Not.  20, 
1880.)  Error  to  supreme  court  Action  by  Wil- 
liam Leary  against  the  PennsylTanla  Railroad 
Oompany  for  damages  for  personal  injuries. 
Judgment  tor  defendaot,  and  plaintiff  brings  er- 
ror. Aiflrmed.  Jolm  W.  Westcott,  for  plaintiff 
in  em».  Joseph  H.  Qaskill,  for  defendant  In 
tfror. 

FEB  OUBIAU.  A  Judgment  upon  a  verdict 
In  this  cause  in  f STOr  of  plaintiff  in  error  was 
removed  to  this  court,  and  reversed  upon  the 
ground  that  the  evidence  at  tbe  trial  established 
the  negligence  of  plaintiff  in  error,  contributing 
to  the  injury  for  which  he  sought  damages  from 
defendant  in  error,  and  that  a  nonsuit  should 
have  been  allowed.  Railroad  Co.  v.  Leary,  56 
N.  J.  Law.  706,  29  Atl.  678.  A  veaire  de  novo 
having  been  Issued,  the  cause  was  again  tried. 
The  trial  judge,  being  of  opinion  that  the  evi- 
dence addoced  at  that  trial  was  substantially 
identical  with  that  given  at  tbe  former  trial, 
and  passed  apon  In  this  court,  directed  a  non- 
suit His  direction  Is  the  sole  ground  on  whidi 
a  reversal  is  nrged.  Ad  examination  of  the  bUl 
of  exceptions  and  the  evidence  contained  therein 
has  led  a  majority  of  the  court  to  the  conclu^on 
that  the  trial  Jodge  was  correct  In  Us  opinion, 
and  ri^tly  directed  a  noninit  The  jvogment 
must  therefore  be  affirmed. 

DIXON  and  BOGEBT,  JJ.,  dissent 


MORRIS  A  B.  R.  CO.  v.  SPOTTISWOOD. 
(Court  of  Errors  and  Appeals  ot  New  Jersey. 
Nov.  20,  1800.)  Error  to  supreme  coart.  Ac- 
tion of  ejectment  by  (jreorge  Spottiswood  against 
the  Morris  &  Essex  Railroad  Company.  Rule  to 
show  cause  why  a  new  trial  should  not  be  grant- 
ed was  allowed  to  defendant  and  certified  to 
the  supreme  court  for  its  advisoir  opinion,  pui^ 
snant  to  which  iqjlnion  (40  Atl.  506).  the  circuit 
court  discharged  the  rule,  and  entered  judgment 
and  defendant  brings  error.  Affirmed.  Flavell 
McGee,  for  plaintiff  in  error.  Howard  W. 
Hayes,  for  defendant  in  error. 

PER  CURIAM.  The  judgment  of  the  circuit 
court  brought  here  by  tlue  writ  Is  founded  on  a 
verdict  of  a  juiy  In  an  action  of  ejectment  Aft- 
er the  verdict  a  rule  to  show  cause  why  it  should 
not  be  set  aside  was  allowed  to  the  defendant, 
reserving  defendant's  exceptions.  The  role  was 
certified  to  the  supreme  conrt  for  its  advisory 
opinion.  That  court  for  the  reasons  stated  In 
the  opinion  of  Mr.  Justice  DEPUE,  reported  in 
61  N.  J.  Law.  322,  40  Atl.  605,  advised  the 
drcuit  court  to  discbarge  the  rule.  The  circuit 
court  discharged  the  rule,  and  entered  judgment 
Thereupon  this  writ  was  brought  The  ques- 
tions raised  upon  the  exceptions  are  those  which 
were  discussed  In  tbe  supreme  court,  and  were 
there  decided  adversely  to  the  contention  of 
plaintiff  in  error.  We  are  of  opinion  that  those 
questions  were  correctly  solved  in  tbe  aapr^e 
court  For  reasons  given  in  the  opinion  of  Mr. 
Jnstioe  DBPD^  the  judgm«it  wlU  be  affirmed. 


ZIMMERMAN  t.  EU.LLINGER.  (Conrt  of 
Errors  and  Appeals  of  New  Jersey.  Nov.  20, 
1890.)  Appeal  from  court  of  chancery.  Bill  by 
Hiram  G.  Uallinger  against  Walter  Zimmer- 
man. From  a  decree  for  plaintiff  (42  AtL  736). 
defendant  appeals.  Affirmed.  Geone  A.  Yroom. 
for  appellant.  George  H.  Peirce,  for  resp<md* 
ent 

PER  CURIAM.  The  decree  appealed  from  is- 
confirmed,  for  the  reasons  given  In  the  opinion 
of  Vice  Chancellor  GREY. 


ASHURST  T.  ATLANTIC  COAST  HLBC- 
TRIO  RY.  00.  (Supreme  Court  of  New  Jers^. 
Nov.  23,  1809.)  ActbMi  by  AUce  Ashnrst  against 
the  Atlantic  Coast  Electric  Railway  Cbmpany. 
Rule  to  show  cause  discharged,  and  motion  to 
change  vmue  denied.  Argued  November  term, 
1800,  before  GARRISOlT  and  OOLLINS,  JJ. 
John  P.  Stockton,  Jr^  for  plaintiff.  Flavd  Mc- 
Gee, for  defendant 

PBB  CDBLAM.  The  evidence  taken  under 
the  mle  to  show  eaase  does  not  satisfy  na  that 
there  Is  any  special  cireiunstance  of  dlScnl^  to 
warrant  a  change  of  venue,  as  is  required  to 
that  end  by  the  settled  practice  of  this  conrt 
Demarost  v.  Hurd.  46  N.  J.  Law.  471.  The 
rule  to  show  cause  la  therefore  disdiarged,  and 
the  motion  denied. 


DBFFUR  V.  BRANDES.  (Snpreme  Coart  of 
New  Jersey.  Nov.  18,  1809.)  Error  to  drcait 
court,  Passaic  county.  Action  between  Peter 
I>^ur  and  Julius  Brandes.  There  was  a  judg- 
ment in  favor  of  the  latter,  and  the  former 
brings  error.  Affirmed.  Argued  June  terai, 
1809.  before  MAGIE^J.,  and  VAN  SYCKEJL. 
GARRISON,  and  lll^INCOTT,  JJ.  Michael 
Dunn,  for  plaintiff  in  error.  John  W.  Harding, 
for  defendant  in  error. 

PER  (3URIAM.  No  legal  error  haa  been  dis- 
covered in  this  case,  and  the  judgment  must 
therefor^  be  affirmed. 


FLEMING  et  aL  v.  MAYOR,  ETC..  OF  GITir 
OF  JERSEY  CITY  et  al.  (Supreme  0>urt  of 
New  Jersey.  Aug.  30,  1899.)  Application  Iv 
Dudley  D.  Fleming  and  others  for  a  writ  of 
certiorari  to  review  a  contract  made  by  the  aty 
of  Jersey  City  with  Patrick  H.  Flynn.  Appli- 
cation denied.  Argued  June  term,  1899.  before 
DEPUEr  GXTMMERE,  and  LUDLOW.  JJ.  Mc- 
Ewan  &  McEwan,  for  plaintiffs,  McDermott 
Oorbin  &  Edwards,  for  defendants. 

PBR  OURXAM.  At  the  last  February  term  of 
this  court  the  above  applicants  sought  to  obtain 
a  writ  of  certiorari  to  review  the  contract  made 
by  the  city  of  Jersey  City  with  Patrick  H.  Flynn 
for  a  municipal  water  supply.  The  reasons  upon 
which  their  application  was  .based  were  not  such 
as  to  justify  the  allowance  of  the  writ  and  their 
application  was,  therefore,  d«iied.  42  Atl.  845. 
^ey  now  renew  that  application  oa  other 
grounds,  whldi  existed,  however,  at  the  time 
the  writ  was  ori^nally  applied  for.  The  puUic 
importance  of  the  matter  has  led  us  to  con- 
sider the  merits  of  this  application,  without  pass- 
ing upon  the  propriety  of  the  practice  adopted; 
and  die  conclasion  which  we  nave  reached  ts 
that  the  reasons  presented  afford  no  ground  for 
the  allowanca  ot  the-  writ  Hie  appucatioo  i» 
denied. 
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HARRISON  T.  NORTH  JERSEY  ST.  ET. 
CO.  (Supreme  Coart  of  New  jeraej.  Not.  18, 
1899.)  Action  by  Susie  F.  Harrison  against  the 
North  Jersey  Street-Rallway  Gompanr.  Hear- 
ing on  role  to  ehtm  eaose  why  a  new  tnal  should 
not  be  granted.  Rule  made  absolnte,  unless 
plaintiff  consents  to  reduction  of  rerdicL  Ar- 
gued June  term.  1899,  before  MAOIE.  C.  J., 
and  TAN  STCEEL,  GARRISON,  and  LIPPIN- 
COTT,  JJ.  James  A.  Gordon,  for  ^tntlfl.  A, 
0.  GarretsMi,  for  defoidant. 

PER  CURIAM.  The  verdict  is  attacked  sole- 
ly upon  the  ground  that  the  damages  awarded 
are  excessive.  In  our  judgment,  the  award  of 
damages  was  excessive  under  the  evidence,  and 
the  rule  will  be  made  absolute*  unless  ^aintiff 
conaentB  to  a  radnctioa  of  the  anm  to  Vl^iOO. 


MINNICK  V.  WEST  JERSEY  &  S.  R.  CX), 
(Supreme  Court  of  New  Jersey.  Nov,  13,  1899.) 
Action  by  John  R.  Minnick  against  the  West 
Jersey  &  Scaehore  Railroad  Company.  Hearing 
on  rule  to  show  caase  why  ntrir  trial  should  not 
be  granted.  Rule  discharged.  Argued  June 
term.  1809,  before  MAGIB.  a  J.,  and  VAN 
SYCKEL.  GARRISON,  and  LIPPINCOTT,  JJ. 
Howard  Carrow,  for  plaintiff.  Jose^  U.  Gas- 
kill,  for  defendant. 

PER  CURIAM,  The  verdict  is  not  so  opposed 
to  the  weight  of  evidence,  uor  are  the  damages 
awarded  so  ezces^ve,  as  to  require  the  interfere 
ence  of  this  court  The  rule  to  show  cause  must 
be  discharged. 


OTOOT.B  V.  CONSOLIDATED  TRACTION 
CO.  (Supreme  Court  of  New  Jersey.  Nov.  18, 
1899.)  Action  by  Elizabeth  O'Toole  against  the 
Consolidated  Traction  Company,  On  rule  to 
show  cause  why  a  new  trial  should  not  be  grant- 
ed on  a  verdict  for  plaintiff.  Role  discharged, 
on  oooditloD  that  plaintiff  consent  to  a  reduc- 
tion. Argued  June  term.  1890,  before  MAGIE, 
C.  J.,  and  VAN  SYCKEX.,  GARRISON,  and 
LIPPlNCCyrr.  JJ.  Michael  Dunn,  for  plain- 
tiS.   Eugene  Stevenson,  for  defendant. 

PER  CURIAM.  The  verdict  in  this  case,  al- 
though, in  the  Judgment  of  this  court,  too  large, 
is  not  80  excessive  as  to  necessarily  Indicate  mis- 
conduct of  tlie  jury;  but,  apon  the  evidence  In 
the  case,  we  deem  It  exccKsive,  and,  unless  plain- 
tiff will  consent  to  a  reduction  of  the  amount 
to  the  sum  of  $10,000,  the  rule  will  be  made 
abflolate.  Cpon  such  reduction,  the  role  wlU  be 
discharged. 


STATE  (MEREDITH  et  al-.  Prosecutors)  v. 
CITY  OF  PERTH  AMBOY.  (Supreme  Court  of 
New  Jersey.  Nov.  27,  1899.)  Certiorari  by  the 
state,  on  the  prosecution  of  William  T.  Mere- 
dith and  others,  against  the  city  of  Perth  Amboy, 
to  review  the  validity  of  a  municipal  ordinance 
providing  for  grading  certain  streets.  Ordinance 
set  aside.  Argued  June  term,  1899,  before  COL- 
LINS and  DIXON,  JJ.  Cutter  &  Strong,  for 
prosecutors.   Mr.  Wight,  for  defendant 

DIXON.  J.  This  certiorari  brings  up  a  mn- 
nici^l  ordinances  approved  August  4.  1898,  re- 
quiring the  proaecntors  and  others,  as  owners  of 
land  fronting  on  Railroad  avenue,  to  grade  the 
ddewallc,  carriageway,  and  gutters  of  the  avenue 
in  front  of  their  land.  In  anotba  controversy 
Between  the  aame  patties  wt  have  decided  that 


fbe  dty  Ikas  not  acqtUred,  m  taken  the  neeea- 
aary  st^  to  acquire,  the  right  to  opra  thia 
avenue  over  the  land  of  the  prosecutors.  There- 
fore, without  considering  toe  other  questions 
rsised,  we  think  this  decision  mflleiently  demon- 
stratee  the  illegality  of  the  ordinance,  at  least 
so  ftr  as  It  affect!  the  proaecuton.  To  tiiat  ex- 
tent It  la  set  aride,  with  eoata. 


STATE  (STATEN  ISLAND  TERRA-COTTA 
LUMBER  CO.,  Prosecutor)  v.  HANCOCK, 
Oomptroller,  et  al.  (Supreme  Court  of  New  Jer- 
sey. Nov.  14,  1899.)  Certiorari  by  tffb  state,  on 
the  prosecution  of  the  Staten  laland  Terra-Cotta 
Lomber  Company,  against  William  3.  Hancock, 
comptroller,  and  the  state  board  of  assessors,  to 
review  an  aasesament  of  taxes  for  the  years 
1897  and  189S,  Imposed  under  color  of  3  Gen. 
St.  p.  3335.  Taxes  set  aside.  Annied  November 
term,  1809,  before  GARRISON  and  COLLINS, 
JJ,  Sherrerd  Depue.  for  prosecutor. 

PER  CURIAM.  The  case  proved  falla  pre- 
cisely within  the  adjudication  of  this  court  at  its 
last  term  in  the  case  of  Zinc  Co.  v.  Hancock. 
44  Ati.  207.  The  tax  Imposed  In  each  year  la. 
therefore,  set  aside. 


In  re  BROWNFIELD'S  BSTTATE.  (Supreme 
Court  of  Pennsylvania.  Oct  0,  1809.)  Appeal 
from  orphans'  court  Fayette  county.  In  the 
matter  of  the  estate  of  Isaac  Brownfield,  de- 
ceased. From  decrees  confirming  reports  of  the 
auditor,  passing  on  the  accounts  of  William  W. 
Brownfield  and  another,  executors,  Malinda 
Brownfield  nfpeaU.  Dismissed.  Geo.  B.  Lap- 
per  and  8.  E.  Ewing.  for  appellanta.  Edward 
Campbell,  for  appellees. 

MITCHELL,  J.  For  reasons  given  In  the 
opinion  filed  herewith  in  Appeal  of  Brownfield 
(Jan.  term,  1808:  No.  279)  44  Ati.  ZHQ,  these 
appeala  are  dismissed,  at  the  coata  of  appellant 


In  re  BROWNFIELD'S  ESTATE.  (Supreme 
Court  of  Pennsylvania.  Oct  6,  1899.)  Appeal 
from  orphans'  court,  Fayette  county.  In  the 
matter  of  the  estate  of  Isaac  Brownfield,  de- 
ceased. From  decrees  confirming  reports  of  the 
auditor,  passing  on  the  accounts  of  William  W, 
Brownfield  and  another,  executors,  they,  as  ex- 
ecutors, appeal  Reversed.  Edward  Campbell, 
for  appellanta.  Geo.  H.  Lepper  and  S.  E.  Ew- 
ing, for  appellees. 

MITCHEIX,  J.  For  rrasona  given  in  the 
opinion  in  Same  Estate  (Jan.  term;  No.  279) 
44  At).  246.  the  decree  ia  reversed,  at  the  coata 
of  the  appellee*. 


In  re  BROWNFIELD'S  ESTATE.  (Supreme 
Oourt  of  Pennsylvania.  Oct.  6,  1899.)  Appeal 
from  orphans'  court  Fayette  county.  In  the 
matter  of  the  estate  of  Isaac  Brownfield,  de- 
ceased. B^om  decrees  confirming  reports  of  the 
auditor,  passing  on  the  accounts  of  William  W. 
Brownfield  and  another,  executors,  they,  aa  trus- 
tees, appeaL  Reversed.  £;dward  Campbell,  for 
appellants.  Geo.  H.  Lepper  and  S.  m.  Swing, 
for  appellee*. 

MITCHELL,  J.  For  reasons  given  hi  the 
opinion  In  Same  Bstate  (Jan.  teem;  No.  279)  44 
Ati.  246.  the  daoM  la  snmeO,  at  tiw  coata  of 
the  appellee*. 
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44  ATLANTIO  BBPOBTBB. 


COMMONWEALTH  t.  WIREBACK.  (Su- 
preme Court  ot  PennsylTania.  Ma;  31,  18990 
Awlicatioa  of  C.  E.  Montgomery  and  John  M. 
Groff,  counsel  for  Balpb  W.  Wireback,  convicted 
of  murder  in  the  firat  degree  (42  Atl.  542),  for  a 
writ  of  mandamus  directing  John  B.  Livingston, 
president  judge,  and  Cbarlea  I.  Ijandia,  additiou- 
al  law  judge,  of  the  court  of  oyer  and  terminer, 
Lancaster  count;,  to  order  an  inQUlry  into  th6 
alleged  insanity  of  said  Ralph  W.  Wireback, 
and  the  necessityfor  his  treatment  iu  a  hospital 
tor  the  insane.  The  petition  alleged  the  insanity 
ot  the  said  Wireback,  and  appended  to  it  was 
tbe  testimony  of  nine  physiclana  and  persons  ia 
charge  of  Wireback  to  the  effect  that  he  was  at 
present  Insane,  with  a  refusal  of  the  judges  to 
order  the  inquiry.  The  petition  was  dismiBsed, 
O.  E.  Montgomery  and  John  M.  Groff,  for  pris- 
oner. W.  1.  Hensel,  Wm.  P.  Brown,  and  John 
A.  Ooyle,  for  the  Commonwealth, 

GREEN,  J.  Prayer  of  petltim  retased,  ud 
petition  dismissed. 

STERBETT,  a  J„  dissents. 


HOOK  et  al.  t.  WHITE  et  «I.  (Supreme 
Court  of  Pennsylvania.  Oct.  30,  1899.)  Appeal 
from  court  of  common  pleas,  Greene  county. 
Action  by  Thomas  Hook  and  another,  executors 
of  Thomas  Goodwin,  decmsed,  agaiifst  E.  Q. 
While  and  others.  From  the  decree,  complain- 
ants appeal.  Affirmed.  Frank  W.  Downey  and 
James  J.  Punnan,  for  appellants.  William  A, 
Hook  and  Bncbanan  &  Walton,  for  appellees. 

PER  CURIAM.  This  appeal  is  from  the  de- 
cree of  the  court  below  making  absolute  the 
rule  to  show  cause  why  the  judgment  should 
not  be  opened  aa  to  WiUum  Blair  and  Mordecai 
Kent,  two  of  the  defendants  therein.  In  view  of 
the  eTidence,  the  learned  judge  of  th'e  common 
pleaa  was  fully  warranted  in  making  the  decree. 
It  is  unnecessary,  as  well  as  improper,  at  this 
time,  to  review  or  discuss  the  testimony.  That 
will  be  in  order  when  the  issue  is  tried  before  a 
Jury.  Neither  of  the  specifications  is  sustained. 
Decree  affirmed,  and  appeal  dismissed,  at  appel- 
lanta'  coats. 


In  re  KELLY'S  ESTATE.  (Supreme  Court 
of  Pennajlvania.  Oct.  6,  1899.)  Appeal  from 
orphans'  court,  Philadelphia  county.  Proceeding 
iu  tbe  estate  of  Joseph  Kelly,  deceased.  From 
a  decree  of  the  orphans*  court  in  banc,  modifying 
the  decree  of  the  auditing  judge  as  to  the  dis- 
tribution of  the  fund  comprising  the  estate,  Mary 
A.  Kelly,  one  of  the  beneficiaries,  appeals.  Be- 
versed^  Peirce  Mccutchen  and  Silas  W.  Pettit, 
for  appellant. 

DEAN,  J,  This  ia  an  appeal  from  the  same 

decree  as  that  appealed  from  by  the  Fidelity  In- 
surance, Trust  &  Safe-Deposit  Cjompany,  in  which 
opinion  has  this  day  been  handed  down.  44 
Atl.  288.  For  the  reasons  therdn  stated,  the 
decree  of  the  court,  modifying  the  decree  of  the 
auditing  Jadge,  is  reversed,  and  the  decree  of 
the  said  auditing  jndge  is  adopted,  and  affirmed, 
as  the  decree  of  this  court.  As  those  intrasbed 
with  the  execution  of  the  will,  because  of  its 
susceptibility  to  different  interpretations,  could 
not  safely  execute  it  without  a  jadicial  decree, 
it  ia  directed  that  the  coutB  of  thii  appeal  be 
paid  out  of  the  fund. 


In  re  UNOOLN  AVE.  Appeal  of  JKNKIN- 
SON.  (Snpreme  Conrt  of  Pennsylvania.  Oct. 
80i  1869.)  Appeal  trom  contt  of  common  pleai, 


Allegheny  connty.  In  the  matter  of  ttie  tan- 
provement  of  Lincoln  avenue  in  the  borough  of 
Bellevne.  From  decree  dismisdng  exertions  to 
report  of  viewers,  William  Jenkinson  appeals. 
Affirmed.  James  Fitzaimmona,  J.  S.  Ferguson, 
and  David  L.  Starr,  for  apiidlant.  Geo.  B. 
Qnaill,  for  appellee. 

PER  CURIAM.  We  find  no  error  in  the  rec- 
ord that  would  justify  ua  in  stistainiog  any  of 
the  specifications  of  error.  For  reasons  given  in 
the  opinion  of  the  learned  judge  of  the  court 
below,  he  was  clearly  right  in  dismis^g  appel- 
lant's exceptions.  Decree  affirmed,  and  appeal 
dismissed,  at  appellant's  costs. 


InreLINCOI^a.TE.  Appeal  of  BODGERS. 
(Snpreme  Court  of  Pennsylvania.  Oct  30, 1899.) 
Appeal  from  court  of  common  pleas,  Allegheny 
county.  In  the  matter  of  the  improvement  of 
Lincoln  avenue  in  the  borough  of  Bellevne. 
From  decree  dismissing  exceptiona  to  report  of 
viewers,  Mary  Bodgers  appeals.  Affirmed.  Jamea 
Fiteslmmons,  J.  a.  Ferguson,  and  David  L. 
Starr,  for  appidlant.  Geo.  H.  Quaill,  for  appd- 
lee. 

FEB  C7UBIAM.  We  find  no  error  In  this  rec- 
ord that  reiinires  ua  to  sustain  any  of  the  spec- 
ificntions  of  error.  For  reasona  given  in  the 
opinion  of  the  learned  judge  of  the  conrt  below, 
appellant'*  exceptions  were  rightly  dismissed. 
Decree  affirmed,  and  appeal  dismissed,  at  appd- 
lant't  cost*. 


PHIOPLBTS  NAT.  BANK  et  aL  v.  LENZ. 
(Supreme  Court  ot  Pennsylvania.  Jan.  2,  1900.) 
Appeal  from  court  of  common  pleas,  Alle- 
gheny county.  Proceedings  by  the  Peoide's  Na- 
tional Bank  and  others  against  Henry  Lenz  to 
test  the  validity  of  a  judgment.  From  a  judg- 
ment for  defendant,  philntiffs  appeal.  Affirmed. 
B.  B.  Ivorr,  for  appellants.  J.  A.  Wakefield 
and  D.  F.  Patterson,  for  app^ee. 

PER  CURIAM.  This  was  a  feigned  issue,  to 
determine  whether  a  judgment  confessed  by 
Loeffert  &  Son  to  Henry  Tkax  was  fraudulent. 
It  was  a  pure  qnestion  of  fact,  and  was  nec- 
essarily to  be  determined  by  the  jai7.  A  large 
amount  of  testimony  was  taken,  and,  as  tliere 
are  no  exceptiona  to  the  admismon  or  rejection 
of  evidence,  it  must  be  concluded  that  each  party 
had  the  fullest  opportunity  to  lay  before  the 
jury  every  matter  of  fact  which  might  be  con- 
sidered as  •likely  to  affect  the  result.  Tbe  learn- 
ed eonrt  bdow  fiiirly  submitted  the  whole  ques- 
tion of  fraud  to  the  jury,  with  instmctions 
which,  aa  it  seems  to  us,  gave  the  points  of 
view  on  either  side  of  the  controversy  to  tbe  jury 
without  bias  or  unfairness,  so  far  as  we  can 
discover.  'There  was  a  serious  conflict  of  testi- 
mony, which  involved  the  credibility  of  witnesses. 
The  court  stated  fairly  what  the  controverted 
testimony  was,  and  left  its  determination  to  the 
jury.  Nothing  else  could  have  been  done.  We 
do  not  discover  any  error  in  the  answers  to  the 
points.  The  assignments  of  enoi  are  all  dis- 
missed. Judgment  affirmed. 


REAL  ESTATE  GUARANTEE  &  INVEST- 
MENT  00.  V.  DUDLEY  et  al.  (Supreme  Court 
of  Pennsylvania.  Oct.  6,  1899.)  Appeal  from 
court  of  common  pleas,  Lancaster  county.  Suit 
the  Real-Estate  Gaarantee  &  Investment 
mj)any,  formerly  the  Sussex  Land  &  Oattle 
Company,  against  Edward  Dudley  and  others. 
Decree  for  plnintifCs.  Defendants  appeal.  Be- 
T«fMd.  Bichaid  &  Dalc^  for  iweltanti.  W.  B. 


Digitized  by  Google 


UEUOBANDUU  DEOXSIONS. 


UOB 


KeDw.  John  J.  Rldgwajt  uid  H.  If.  North,  for 

appellees. 

DEAN,  J.  TUi  issiie,  except  fai  the  nune  ot 
parties  plaintlfl,  is  precisely  the  same  as  that 
of  Satton  T.  Same  Defendants  (44  Ati.  4S^,  in 
whidi  decree  has  this  Aaj  been  handed  dowo. 
For  the  reasons  accompanring  that  decree,  tUs 
one  Is  rerersed,  at  the  costs  of  the  appellee,  the 
Injaactkn  dissolved,  and  the  bill  dlsmfwiiil 


TOWNSBND  T.  KE3RN.  UARKBT  &  FUI/- 
TON  NAT.  BANK  v.  BAMB.  PEOPLE'S 
NAT.  BANK  t.  SAME.  ALLEGHENY  NAT. 
BANK  T.  SAME.  (Soprone  Court  of  Pennsyl- 
ranla.  Oct  4k  1889;)  Appcala  (com  eoort  of 


common  pleas,  Phlladdphla  cotmty.  Consolidat- 
ed actions,  hr  Charles  Townsend,  the  Market  Sc 
Falton  National  Bank,  the  Peon's  National 
Bank,  and  the  Alle^enr  Nattonal  Muik,  asalnst 
Howard  R.  Knn.  From  the  Jndgment.  plain- 
tiffs  appeU.  Afflrmed.  James  Ocdlms  Jones  and 
Lewin  W.  Barringer,  for  appdlant  People's  Nat. 
Bank.  Henzr  C  Todd,  for  appellant  Allegheny 
Nat  Bank.  Francis  D.  Lewis  and  Charles  B. 
Morgan,  Jr.,  for  appellants  Market  &  Fnlton  Nat. 
Bank  and  Charles  Townsend.  Bernard  GOpia 
and  John  G.  Johnson,  for  appellee. 

FELL,  J.  These  cases  involve  the  same  ques- 
tions which  hare  been  considered  in  Bank  t. 
Kem,  44  Atl.  834,  and,  for  the  reasons  stated 
in  the  opinion  filed  In  that  case,  the  jodgmests 
are  all  affirmed. 
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